SUPERIOR COURT
(Commercial Division)

CANADA
PROVINCE OF QUEBEC
DISTRICT OF MONTREAL
COURT NO. : 500-11-055629-188

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF:
2964-3277 QUÉBEC INC., a corporation having its head office at 480 Lafleur Ave., Montreal,
Québec, H8R 3H9 387
Debtor
-andCANADIAN IMPERIAL BANK OF COMMERCE, a charter bank governed by the Bank Act
having a place of business at 1155 René Lévesque Blvd. West, Montreal, Québec, H3B 3Z4
Petitioner
-andRICHTER ADVISORY GROUP INC., a legal person having a place of business at 1981, McGill
College Ave., Suite 1100, Montreal, Quebec, H3A 0G6
Trustee / Proposed Receiver

APPLICATION TO APPOINT A RECEIVER
(Article 243 of the Bankruptcy and Insolvency Act)

TO THE HONOURABLE JUSTICE CHANTAL TREMBLAY OF THE SUPERIOR COURT
SITTING IN THE COMMERCIAL DIVISION FOR THE JUDICIAL DISTRICT OF MONTREAL,
THE PETITIONER DECLARES AS FOLLOWS:
I.

INTRODUCTION

1.

By the present application (this “Application”), the Petitioner, Canadian Imperial Bank of
Commerce (the “CIBC”) seeks the appointment of the Trustee / Proposed Receiver,
Richter Advisory Group Inc. (“Richter”), as receiver to the assets of the Debtor, 29643277 Québec Inc. (carrying on business as Carpet Art Deco inc.) pursuant to section
243 of the Bankruptcy and Insolvency Act (“BIA”).
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The purpose of the proposed receivership is to continue the orderly liquidation of certain
of the Debtor’s assets further to the restructuring proceedings (the “NOI Proceedings”)
commenced by the filing by the Debtor of a notice of intention to make a proposal under
the BIA on November 29, 2018 (the “NOI”).

II.

BACKGROUND

3.

The circumstances surrounding the Debtor’s business, its financial difficulties and the
filing of the NOI are succinctly summarized in the First Report of the Trustee on the
State of Petitioner’s Business and Financial Affairs dated December 12, 2018 (the
“Trustee’s First Report”), a copy of which is attached hereto as Exhibit R-1.

4.

The various proceedings filed by the Debtor and the orders of this Court, which
established the framework for the orderly liquidation of the Debtor’s assets (the
“Liquidation Process”) are summarily reviewed in the Seventh Report of the Trustee on
the State of Petitioner’s Business and Financial Affairs dated April 16, 2019 (the
“Trustee’s Seventh Report”), a copy of which is attached hereto as Exhibit R-2.

III.

THE SECURED DEBT AND THE CREDIT FACILITIES

5.

The Debtor is indebted to the CIBC under certain credit facilities made available to it
pursuant to a credit agreement dated June 23, 2015 (as amended, the “Credit
Agreement”), as appears from the documents forming part of the Credit Agreement,
communicated herewith en liasse as Exhibit R-3.

6.

As security for its obligations under the Credit Agreement, the Debtor hypothecated in
favor of the CIBC the universality of its movable property, corporeal and incorporeal,
tangible and intangible, present and future, of whatever nature and wherever situated,
pursuant to a Movable Hypothec dated June 23, 2015, in the amount of $48,000,000,
plus interest at the rate of 25% per annum, which was duly published at the Register of
Personal and Movable Real Rights (“RPMRR”) on June 25, 2015, under number 150591335-0001, the whole as appears from the deed of hypothec and the certified
statement of its registration, communicated herewith en liasse as Exhibit R-4.

7.

The Debtor is also indebted to the Business Development Bank of Canada (the “BDC”)
pursuant to guarantees granted by the Debtor as security for the obligations of a related
entity, 9220-5749 Quebec Inc., towards the BDC, as appears from the Trustee’s First
Report (R-1).

8.

The Debtor’s obligations towards the BDC are secured by, inter alia, various moveable
hypothecs affecting the property of the Debtor, as appears from a Moveable Property
Security Search Report (the “Security Report”), communicated herewith as
Exhibit R-5.

9.

As further appears from the Security Report (R-5), the CIBC holds first ranking security
on certain property of the Debtors (the “CIBC Priority Property”), which is generally
described as follows:
accounts receivable, bank accounts, intellectual property rights and
inventory and all accessories thereto, including all proceeds, insurance
indemnities, resulting rights or revenues related thereto, as well as all
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-3insurance indemnities related thereto and all claims, proceeds or sums
relating to the lease, sale or other disposition therefrom.
10.

Richter also obtained an independent opinion from its legal counsel confirming the
validity and opposability of the security interests registered in favour of the CIBC.

IV.

THE NOTICE OF INTENTION TO ENFORCE SECURITY

11.

On November 7, 2018, the CIBC issued a notice of intention to enforce security pursuant
to section 244 BIA (the “244 Notice”), the receipt of which was acknowledged that same
day by the Debtor’s president, Fadi Melki, as appears from the 244 Notice,
communicated herewith as Exhibit R-6.

12.

The defaults of the Debtor identified in the 244 Notice were as follows:
(a)

Failure to repay the amounts owed to the CIBC under the Credit Agreement,
which matured on June 26, 2018;

(b)

Failure to comply with the Fixed Charge Coverage Ratio required by section 5.12
of the Credit Agreement;

(c)

Failure to satisfy its reporting obligations as provided for at section 5.1 of the
Credit Agreement by failing to furnish Borrowing Base Reports and other
financial information in a timely manner; and

(d)

The Debtor’s insolvency.

13.

As further appears from the 244 Notice (R-6), the Debtor was, as at November 7, 2018,
indebted to the CIBC under the Credit Agreement in principal, interest and fees in the
aggregate amount of CAD $20,426,663.25 and USD $6,227,694.79.

V.

THE NOI PROCEEDINGS

14.

Following the filing of the NOI on November 29, 2018, the Debtor, with the support of the
CIBC and the BCD and the assistance of Richter, initiated a sale or investment
solicitation process with a view to disposing of all or part of the Debtor’s business or
property for the benefit of its stakeholders.

15.

In the months that followed, a series of agreements were concluded by the Debtor for as
part of the Liquidation Process, including agreements between the Debtor and:
(a)

Gordon Brothers, for the liquidation of the Debtor’s short term assets, which was
approved by this Court on January 14, 2019 (the “GB Agreement”);

(b)

Ohio Racks inc. for the sale of racking belonging to the Debtor (the “Racking”),
which was approved by this Court on March 13, 2019 (the “Ohio Agreement”);
and

(c)

CCF Arts & Crafts Trade Co. for the sale of certain fixed assets of the Debtors
which was approved by this Court on April 2, 2019 (the “CFF Agreement”);

the whole as appears from the Court record.
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Over the course of the NOI Proceedings, extensions to the delay for the Debtor to file a
proposal were granted on four occasions, with the support of Richter, the CIBC and the
BDC for the purpose of continuing the Liquidation Process.

17.

However, pursuant to Sections 50.4(8) and 50.4(9) BIA, the Debtor must file a proposal
before the May 28, 2019, failing which it will be deemed to have made an assignment
into bankruptcy, notwithstanding that the Liquidation Process has yet to be completed.

18.

Given, in particular, the projected realization from the Liquidation Process, it has become
apparent that the secured creditors will not be repaid in full such that the Debtor will not
be in a position to present a proposal to its other creditors.

19.

It is respectfully submitted that the CIBC is entitled to obtain the appointment of Richter
as receiver to certain assets of the Debtor, in order to continue the orderly liquidation of
the CIBC Priority Property, and that such appointment would be just and convenient in
the circumstances.

VI.

IT IS JUST AND CONVENIENT TO APPOINT THE PROPOSED RECEIVER

20.

As appears from the Trustee’s Seventh Report, it is estimated that the realization of the
Debtor’s assets pursuant to the GB Agreement, which include some of the CIBC Priority
Property, will not be completed until at least August 2019.

21.

With respect to the Ohio Agreement, the sale of the racking is ongoing and the CIBC
and BDC have yet to resolve their dispute regarding which of them is entitled to the net
proceeds from the sale of such asset (the “Racking Dispute”).

22.

On May 22, 2019, the BDC filed a motion for declaratory judgment in respect of the
Racking Dispute, which is expected to be adjudicated by this Court before the
Liquidation Process is completed.

23.

In circumstances where the Liquidation Process needs to be extended beyond May 28,
2019, the CIBC has determined, in consultation with Richter, that the preferred means of
continuing the realization process in respect of the CIBC Priority Property is in the
context of a receivership.

24.

Richter would be appointed as receiver to the assets of the Debtor with the powers to,
inter alia, take control of the Debtor’s operations, take possession of the CIBC Priority
Property and perform the GB Agreement and the Ohio Agreement on behalf of the
Debtor, the whole in accordance with the terms of the proposed receivership order (the
“Proposed Order”), communicated herewith as Exhibit R-7,

25.

It is respectfully submitted that the requirements to appoint a receiver pursuant to
sections 243 and 244 BIA are satisfied in that:
(a)

The CIBC is a secured creditor of the Debtor;

(b)

The 10 day delay provided for in the 244 notice expired on November 18, prior to
the filing of the NOI; and

(c)

It would be just and convenient to do so.
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It is also respectfully submitted that Richter is a person possessing the requisite qualities
to act as receiver, has consented to act in such capacity, and is in an ideal position to do
so, having acted as the trustee under the NOI since November 2018.

VII.

RACKING DISPUTE

27.

At the time of the approval of the Ohio Agreement, this Court directed that the net
proceeds from the sale of all Racking (the “Racking Proceeds”) would be held with the
Debtor’s counsel, Borden Ladner Gervais LLP (“BLG”), until such time as the Racking
Dispute was resolved by agreement between the parties or further order of this Court.

28.

As noted above, the Racking Dispute has yet to be resolved and the BDC has filed a
motion to have the matter determined by this Court.

29.

As the Debtor will no longer be in a position to sell the Racking or collect the Racking
Proceeds after the termination of the NOI Proceedings, such functions will be performed
by Richter.

30.

It is therefore respectfully requested that this Court direct BLG to remit any Racking
Proceeds collected pursuant to the Ohio Agreement to Richter to be held by the latter
until the Racking Dispute is resolved by agreement between the parties or by this Court.

FOR THESE REASONS, MAY IT PLEASE THE COURT TO
GRANT the present Application to Appoint a Receiver (the “Application”).
ABRIDGE any delay for service or notification with respect to the presentation of the
Application.
RENDER an order substantially in the form of the draft order communicated herewith as
Exhibit R-7.
THE WHOLE WITHOUT LEGAL COSTS, except in the event of contestation.
MONTREAL, May 24, 2019

MCCARTHY TÉTRAULT, LLP
Attorneys for the Applicant
Me Alain N. Tardif
Me Noah Zucker
atardif@mccarthy.ca
nzucker@mccarthy.ca
1000, De La Gauchetière West, Suite 2500
Montréal QC H3B 0A2
Tel : 514-397-4274
514-397-5480
Fax : 514-875-6246
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NOTICE OF PRESENTATION

TO: THE SERVICE LIST

TAKE NOTICE that the present Application to Appoint a Receiver will be presented for
adjudication before the Superior Court, on May 28, 2019, at 9:30 a.m. in a room to be
determined by the Court at the Montreal Courthouse located at 1 Notre-Dame Street East,
Montreal, Québec, or as soon thereafter as the parties can be heard.

DO GOVERN YOURSELF ACCORDINGLY.

MONTREAL, May 24, 2019

MCCARTHY TÉTRAULT, LLP
Attorneys for the Applicant
Me Alain Tardif
Me Noah Zucker
atardif@mccarthy.ca
nzucker@mccarthy.ca

1000, De La Gauchetière West, Suite 2500
Montréal QC H3B 0A2
Tel : 514-397-4274
514-397-5480
Fax : 514-875-6246

SOLEMN DECLARATION
I, the undersigned, Stéphane Péladeau, Director, Special Loans, Risk Management at the Canadian
Imperial Bank of Commerce, residing for the purpose hereof at 1155 René-Lévesque Blvd. West, Suite
1400, Montreal, Québec, H3B 3Z4, solemnly declare that:
1.

I am a Director, Special Loans Unit for the Applicant, Canadian Imperial Bank of Commerce;

2.

I read the Application to Appoint a Receiver and have personal knowledge of all the facts alleged
therein;
AND I HAVE SIGNED:

Stéphane Péladeau, Director
Special Loans, Risk Management
SOLEMNLY DECLARE BEFORE ME, in
Montréal, on May
, 2019

Commissioner of Oaths for the Province of
Québec

SUPERIOR COURT
(Commercial Division)

CANADA
PROVINCE OF QUEBEC
DISTRICT OF MONTREAL
Division No. : 01-Montréal
COURT NO. : 500-11-055629-188
Estate No.: 41-2449058

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF:
2964-3277 QUÉBEC INC.,
Debtor/Petitioner
-andCANADIAN IMPERIAL BANK OF COMMERCE,
Applicant
-andRICHTER ADVISORY GROUP INC.,
Trustee/Proposed Receiver

LIST OF EXHIBITS
(APPLICATION TO APPOINT A RECEIVER)

EXHIBIT R-1

Copy of the First Report of the Trustee on the State of the Petitioner’s Business and
Financial Affairs dated December 12, 2018

EXHIBIT R-2

Copy of the Seventh Report of the Trustee on the State of the Petitioner’s Business and
Financial Affairs dated April 16, 2019

EXHIBIT R-3

En liasse, copy of the Credit Agreement dated June 23, 2015 (as subsequently
amended on September 8, 2015, December 14, 2016, November 8, 2017, December 8,
2017, and February 7, 2018

EXHIBIT R-4

En liasse, copy of a Movable Hypothec dated June 23, 2015 in the amount of
$48,000,000 and certified statement issued from the Register of Personal and Movable
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Real Rights bearing number 15-0591335-0001
EXHIBIT R-5

Report based on searches conducted at the RPMRR

EXHIBIT R-6

Copy of the Demand for payment and notice of intention to enforce security under
section 244 BIA dated November 7, 2018

EXHIBIT R-7

Draft Order Appointing a Receiver

MONTREAL, May 24, 2019

MCCARTHY TÉTRAULT, LLP
Attorneys for the Applicant

CANADA
Province of Quebec
District of Québec
Division No.: 01-Montréal
Court No.: 500-11-055629-188
Estate No.: 41-2449058

SUPERIOR COURT
(Commercial Division)
Bankruptcy and Insolvency Act

IN THE MATTER OF THE NOTICE OF
INTENTION TO MAKE A PROPOSAL OF:
2964-3277 QUEBEC INC. (DBA CARPET ART
DECO)
legal person duly incorporated under the laws of
Canada, having its registered office at 480 Lafleur,
Montreal QC H8R 3H9
Petitioner / Debtor
-andRICHTER ADVISORY GROUP INC.
Proposal Trustee

FIRST REPORT OF THE TRUSTEE
ON THE STATE OF PETITIONER’S BUSINESS AND FINANCIAL AFFAIRS

Richter Advisory Group Inc. (“Richter” or the “Proposal Trustee”), in its capacity as trustee with respect to
the Notice of Intention to Make a Proposal (“NOI”) filed by 2964-3277 Quebec Inc., doing business as
Carpet Art Deco (the “Debtor” or the “Company”), an insolvent person, does hereby report to the Court the
following:
INTRODUCTION
1.

On November 29, 2018, the Debtor filed the NOI in accordance with Section 50.4(1) of the
Bankruptcy and Insolvency Act, R.S. C. 1985, c. B.-3, as amended (the “BIA”), and Richter was
appointed as Proposal Trustee under the NOI. A copy of the Certificate of Filing issued by the
Superintendent of Bankruptcy is annexed hereto as Exhibit “A”.

2.

On December 5, 2018, documents were sent by regular mail to all creditors of the Debtor, as
identified by it, which included a copy of the Debtor’s NOI, as annexed hereto as Exhibit “B”.

3.

On December 6, 2018, the Debtor filed with the Official Receiver a Statement of Projected Cash
Flow (“Projections”) together with his report pursuant to Section 50.4(2)(c) of the Act, covering the
period from November 29, 2018, to January 11, 2019, which included the major assumptions used
in the preparation of the Projections. Concurrently therewith, the Proposal Trustee filed its Report
on the reasonableness of the Projections in accordance with Section 50.4(2)(b) of the Act, all of
which is annexed hereto as Exhibit “C”.

4.

On December 10, 2018 the Debtor filed a motion entitled Motion for the Issuance of an Order for an
Administrative Charge, a Directors and Officers Charge, a Key Employee Incentive Program and
Other Remedies (the “Charge and KEIP Motion”). The Charge and KEIP Motion has been
scheduled for hearing on December 13, 2018.

5.

On December 11, 2018, Oriental Weavers International SAE filed a motion entitled De Bene Esse
Motion to Lift the Stay of Proceedings and for Additional Relief (the “OW Motion”). The OW Motion
has also been scheduled for hearing on December 13, 2018.

6.

On December 12, 2018, the Debtor filed a motion entitled Motion for the Extension of the Delay to
File a Proposal (the “Stay Extension Motion”). The Stay Extension Motion has also been
scheduled for hearing on December 13, 2018.

7.

In order to monitor the affairs and finances of the Debtor, the Proposal Trustee has been provided
with access to the books, records and other important documents of the Debtor.

PURPOSE OF THIS REPORT
8.

The purpose of this First Report is to provide this Court with information pertaining to:
a) A concise summary regarding the background and operations of the Debtor, its creditors and
recent efforts undertaken to stabilize the Debtor’s business operations;
b) The sale and solicitation process initiated by the Debtor on or about November 29, 2018;
c) The relief sought in the Charge and KEIP Motion;
d) The Debtor’s statement of projected cash flow for the period from November 29, 2018 to
January 11, 2019 and results for the period ended December 7, 2018;
e) The Debtor’s request for an extension of the statutory delay to file a proposal (the “Proposal
Period”) to January 29, 2019; and
f)

The Proposal Trustee’s recommendations that this Court make orders, as requested by the
Debtor:
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"

Approving the creation of the super-priority charges and the key employee incentive plan
sought in the Charge and KEIP Motion; and

"

Approving the extension of the Proposal Period to January 29, 2019 (“Extension Order”).

TERMS OF REFERENCE
9.

Unless otherwise noted, all monetary amounts contained in this First Report herein are expressed
in Canadian dollars.

10.

In preparing this First Report, the Proposal Trustee has relied upon certain unaudited financial
information prepared by the Debtor’s representatives, the Debtor’s books and records, and
discussions with the Debtor’s representatives and legal counsel (the “Information”).

11.

Except as otherwise described in this First Report, the Proposal Trustee has not audited, reviewed
or otherwise attempted to verify the accuracy or completeness of the Information in a manner that
would wholly or partially comply with Generally Accepted Assurance Standards (“GAAS”) pursuant
to the Chartered Professional Accountant of Canada Handbook and, as such, the Proposal Trustee
expresses no opinion or other form of assurance contemplated under GAAS in respect of the
Information.

12.

Future oriented financial information relied upon in this First Report is based on the Debtor’s
representatives’ assumptions regarding future events; actual results achieved may vary from the
Information presented even if the hypothetical assumptions occur and these variations may be
material. Accordingly, the Proposal Trustee expresses no assurance as to whether projections will
be achieved.

GENERAL BACKGROUND INFORMATION OF THE DEBTOR
13.

The Company is a manufacturer and distributor of carpets and rugs which it sells to customers in
both Canada and the United States.

14.

The Company’s head office, principal showroom and manufacturing facilities are located in
Montreal in premises owned by a related party. The Company also leases two nearby locations
(one of which is from a related party) from which it distributes and warehouses its product. The
Company also operates a showroom in New York City, leased from a third party.

15.

At the time of the filing, the Debtor had approximately 112 full-time employees primarily located in
Montreal. Employee wages and remittance of deductions at source were current at the time of the
filing.
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16.

The NOI was filed in a context where the Debtor reported a net loss before taxes of approximately
$7 million for the eleven months ended August 31, 2018. The Debtor has attributed its significant
operating losses to the difficulties arising from its efforts to expand its business in the United States
and the modifications to the current international trade policies.

17.

The Debtor’s assets consist primarily of inventory and accounts receivable with a gross book value
of approximately $27.5 million and $12.7 million respectively, as well as various fixed assets with a
net book value of $16.8 million at the time of the filing.

THE DEBTOR’S CREDITORS
18.

At the time of the filing of the NOI, the Debtor’s books and records reflected the following amounts
due to its creditors:
a) Secured Creditors:
"

The Canadian Imperial Bank of Commerce (“CIBC”) - $28.2 million. Subject to a full
security review to be performed, the Proposal Trustee is informed that CIBC has registered
a first ranking charge on the Debtor’s accounts receivable and inventory and a second
ranking charge on the Debtor’s fixed assets. Approximately $5.5 million (USD$4.2 million)
of the CIBC exposure relates to letters of guarantee for which the CIBC holds guarantees
from the Export Development Corporation.

"

The Business Development Bank of Canada (“BDC”) - $10.7 million. Subject to a full
security review to be performed, the Proposal Trustee is informed that BDC has registered
a first ranking charge on the Debtor’s equipment and a second ranking charge on the
Debtor’s accounts receivable and inventory. BDC has also registered a first ranking charge
on real estate used in the Debtor’s operations and owned by a related party, 9220-5749
Québec Inc. (“9220”). The Debtor did not include the $10.7 million debt on its listing of
creditors as all advances from BDC were made directly to 9220. An amended list of
creditors will be filed with the Superintendent of Bankruptcy to reflect the contingent liability
of the Company to the BDC.

b) Unsecured Creditors:
"

The Debtor’s books and records reflect an amount of approximately $25.7 million
consisting of the following:
-

Trade creditors: approximately $20.7 million;

-

Related entities: approximately $4.5 million primarily in respect of funds advanced to
the Debtor to purchase manufacturing equipment and to fund the leasehold
improvements for the New York City showroom;

-

Employees: approximately $0.5 million in respect of accrued vacation pay.
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OBJECTIVES OF THE DEBTOR’S NOI PROCEEDINGS
19.

As noted above, as a result of a number of factors, the Debtor has suffered significant losses in the
last year. Further, its line of credit with the CIBC formally expired in June 2018 and the Company is
unable to meet its obligations as they come due. In the circumstances, the Debtor has determined
that it is in the best interests of all stakeholders for the Debtor to commence this NOI process as
well as the sale and solicitation process to determine if the business can continue on a goingconcern basis or will be liquidated for the benefit of its stakeholders.

EFFORTS TO STABILIZE THE DEBTOR’S BUSINESS OPERATIONS
20.

Since the filing of the NOI, the Debtor, with the assistance of the Proposal Trustee, has been
focused on a number of areas to stabilize the business and preserve its going concern value while
the SSP (as defined below) is ongoing.

21.

These efforts include, but are not limited to:
a) Communications with all major customers to explain the NOI filing, to assess current programs
and inventory levels including the Company’s ability to fulfill open orders;
b) In conjunction with the major customer review, the Company is assessing the collectability of
existing accounts receivable and the risks of offsets that may be claimed by its customers;
c) Communications with the Company’s employees to explain the process and to ensure their full
cooperation during the filing period; and
d) Communications with its major inventory suppliers and service providers with respect to open
orders and, goods in transit, the whole to ensure the continued supply of inventory to enable
the Company to fulfill existing orders.

22.

As noted below, both the Company and the Proposal Trustee are devoting significant resources to
supporting the SSP to ensure interested parties have the necessary information to participate in the
process.

SALE AND SOLICITATION PROCESS
23.

The Company, with the assistance of the Proposal Trustee launched a sale and solicitation process
(the “SSP”) on November 29, 2018, immediately following the filing of the NOI, with the issuance of
a teaser (Exhibit “D”) to approximately 120 interested parties consisting of strategic buyers,
financial investors and liquidators. The Proposal Trustee created a virtual data room with the
necessary information to enable interested parties to evaluate all aspects of the Company’s
business.
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24.

To date, fourteen (14) parties have signed a confidentiality agreement and have been granted
access to the digital data room, the majority of the fourteen interested parties consist of strategic or
financial investors who could be interested in continuing the business on a going-concern basis.
All of the fourteen (14) parties have been active in the data room. A further seven (7) parties have
requested the confidentiality agreement but have not yet returned an executed copy. In addition,
the Proposal Trustee and the Debtor are responding to information requests from interested parties
as well as coordinating site visits to the Company’s premises.

25.

The bid deadline to submit an offer is December 19, 2018, at noon eastern time. Any offers
received will be opened thereafter at the Proposal Trustee’s offices. It is the intention of the Debtor
to seek approval of a transaction by the CIBC and the BDC as well as by the Court on or about
December 21, 2018, however, it is possible that additional time may be required to assess any
offers that may be received, to negotiate the terms of a transaction and to seek court approval.

THE CHARGE AND KEIP MOTION
26.

As noted above, the Debtor has filed the Charge and KEIP Motion which seeks the following relief:
a) Administration Charge: An amount of $75,000 in respect of the post-filing professional fees of
Borden Ladner Gervais LLP, counsel for the Debtor, the Proposal Trustee and Stikeman Elliott
LLP, counsel to the Proposal Trustee.
b) Directors and Officers Charge: An amount of $250,000 in respect of potential post-filing
claims including payroll and sales taxes. This charge will primarily benefit the president and
sole director of the Company. The Proposal Trustee understands that the Company was
unable to obtain a director and officer insurance policy given its financial situation.
c) Key Employee Incentive Program (“KEIP”): The KEIP was developed as a result of arm’s
length negotiations between the Company and CIBC, with the assistance of the Proposal
Trustee, the whole to keep the three (3) most senior management employees fully focused on
maximizing the realization of the assets of the Company through the SSP and any transaction
that may result thereafter. These three (3) employees are the indirect shareholders of the
Company and have been involved in all important aspects of the business for close to eighteen
years and have the critical knowledge needed to execute and support the SSP including
customer relationships, operations and distribution. Key terms of the KEIP are as follows:
"

As noted in the Charge and KEIP Motion, the potential incentive ranges from $0.3 million
up to a maximum of $0.9 million depending on the values received for the inventory and
receivables of the Company. In other words, the incentive payments will only increase if
the realization increases. It is important to note that if the first or lowest threshold is not
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met, there will be no incentive payments. Annexed as Exhibit “E” (filed under seal) is a
schedule which sets out additional information related to the KEIP.
"

The incentive payments will only be payable thirty (30) days following the date from which
the Proposal Trustee determines the amount realized following any transaction or
liquidation that may occur.

d) The Administration Charge, the Directors and Officers Charge (collectively the “Charges”) and
the KEIP shall have the ranking set out in the Charge and KEIP Motion.
27.

The Proposal Trustee is supportive of the Charges and the KEIP. As relates to the Charges, the
Administration Charge is relatively modest in comparison to the level of work being undertaken by
the various professionals. The Directors and Officers Charge is reasonable in the circumstances
and provides assurances to the sole director during the NOI process.

28.

As relates to the KEIP, the Proposal Trustee is of the view that an incentive plan is essential to
keep the senior management focused solely on maximizing the realization during a compressed
SSP. It would be very difficult to replace the senior management’s specialized knowledge in all
aspects of the business. As noted above, the KEIP is incentive based such that it will only be
earned if various thresholds are met. Most importantly, the Proposal Trustee is informed that the
two principal secured creditors of the Debtor, CIBC and the BDC, being the parties who are most
affected by the KEIP, support it. The Company is also contemplating requesting permission to
institute a Key Employee Retention Program (“KERP”) for certain critical employees. The terms of
such program have not yet been finalized. If a KERP is requested, it will be the subject of a further
motion to be heard at a later date.

THE DEBTOR’S CASH FLOW FORECAST
29.

As noted above and annexed as Exhibit C are the Projections of the Debtor which cover the first
fourty-four days following the filing of the NOI. Annexed as Exhibit “F” are the reported results
versus the Projections for the period November 29, 2018 to December 7, 2018. The results reflect
a positive net cash flow variance of approximately $152,000 attributable primarily to timing.

30.

In support of the extension sought, the Debtor has prepared a statement of projected cash flow
(Exhibit “G”) covering the period December 8, 2018 through February 1, 2019 which we
summarize as follows:
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2964-3277 Québec Inc.
Statement of Projected Cash Flow
For the period Dec 8, 2018 to Feb 1, 2019
($000's)
Cash Receipts

Total
$

Disbursements
Payroll
Rent & Utilities
General Expenses and Other
Filing Deposits
Sales Taxes
Interest
Professional Fees

4,376
(854)
(631)
(1,647)
(150)
(155)
(340)
(550)
(4,327)

Net Cash Flow

$

Opening Bank Indebtedness (Net of Cash and OS Checks)
Net Cash Flow
Ending Bank Indebtedness (Net of Cash and OS Checks)

$
$

50
(21,863)
50
(21,814)

Bank Indebtedness does not include oustanding LGs of $3,053K
(US$2,296K) and oustanding LCs of $821K (US$617K) which have not
yet been drawn upon.

31.

The statement of projected cash flow was prepared on the basis of continuing operations and does
not take into account any proposed transaction that may occur following the SSP and the opening
of offers on December 19, 2018. Accordingly, the statement of projected cash flow may need to be
updated accordingly.

REQUEST TO EXTEND THE PROPOSAL PERIOD TO JANUARY 29, 2019
32.

The Debtor is requesting the extension of the Proposal Period to January 29, 2019 (the
“Extension”).

33.

The Proposal Trustee supports the Debtor’s request for the Extension for the following reasons:
a) The SSP is currently ongoing and the opening of tenders is scheduled for December 19, 2018.
At this stage it is premature to determine the nature of the offers to be received. While it is
foreseen that the Company will return to Court to seek approval of a transaction by
December 21, 2018, this will only be determined after the offers are opened and the possibility
exists that the timeline may be extended, depending on the analysis of the offers received. It is
thus prudent for the Debtor to seek an extension of the Proposal Period until after the opening
of tender and the upcoming holiday period;
b) the Debtor is acting in good faith and with due diligence in taking steps to maximize the value
of its assets for the benefit of its creditors, be it through a going-concern type transaction, some
other sale of assets or a liquidation; and
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CANADA
Province of Quebec
District of Québec
Division No.: 01-Montréal
Court No.: 500-11-055629-188
Estate No.: 41-2449058

SUPERIOR COURT
(Commercial Division)
Bankruptcy and Insolvency Act

IN THE MATTER OF THE NOTICE OF
INTENTION TO MAKE A PROPOSAL OF:
2964-3277 QUEBEC INC. (DBA CARPET ART
DECO)
Petitioner / Debtor
-andRICHTER ADVISORY GROUP INC.
Proposal Trustee

SEVENTH REPORT OF THE TRUSTEE
ON THE STATE OF PETITIONER’S BUSINESS AND FINANCIAL AFFAIRS

Richter Advisory Group Inc. (“Richter” or the “Proposal Trustee”), in its capacity as trustee with respect
to the Notice of Intention to Make a Proposal (“NOI”) filed by 2964-3277 Quebec Inc., doing business as
Carpet Art Deco (the “Debtor” or the “Company”), an insolvent person, hereby reports to the Court the
following:
INTRODUCTION
1.

On November 29, 2018, the Debtor filed the NOI in accordance with Section 50.4(1) of the
Bankruptcy and Insolvency Act, R.S. C. 1985, c. B.-3, as amended (the “BIA”), and Richter was
appointed as Proposal Trustee under the NOI. A copy of the Certificate of Filing issued by the
Superintendent of Bankruptcy is annexed as Exhibit “A” to the First Report of the Trustee dated
December 12, 2018 (“First Report”).

2.

On December 5, 2018, documents were sent by regular mail to all creditors of the Debtor, as
identified by it, which included a copy of the Debtor’s NOI, which is annexed as Exhibit “B” to the
First Report.

3.

On December 6, 2018, the Debtor filed with the Official Receiver a Statement of Projected Cash
Flow (“Projections”) together with his report pursuant to Section 50.4(2)(c) of the Act, covering the
period from November 29, 2018, to January 11, 2019, which included the major assumptions used
in the preparation of the Projections. Concurrently therewith, the Proposal Trustee filed its Report
on the reasonableness of the Projections in accordance with Section 50.4(2)(b) of the Act, all of
which are annexed as Exhibit “C” to the First Report.

4.

On December 10, 2018, the Debtor filed a motion entitled Motion for the Issuance of an Order for
an Administrative Charge, a Directors and Officers Charge, a Key Employee Incentive Program
and Other Remedies (the “Charge and KEIP Motion”). The Charge and KEIP Motion was granted
on December 13, 2018.

5.

On December 12, 2018, the Debtor filed a motion entitled Motion for the Extension of the Delay to
File a Proposal (the “Stay Extension Motion”). The Stay Extension Motion was granted on
December 17, 2018.

6.

On December 14, 2018, the Proposal Trustee filed its Second Report in support of the Stay
Extension Motion (“Second Report”).

7.

On December 18, 2018, the Court issued a Settlement Approval Order approving the settlement of
a dispute between Oriental Weavers International SAE and the Debtor, as appears from the Court
record.

8.

On January 11, 2019, the Debtor filed a motion entitled Motion for the Approval of a Consulting
Agreement (the “Consulting Agreement Motion”), which motion was granted on January 14,
2019 (the “GB Consulting Agreement Order”).

9.

On January 11, 2019, the Proposal Trustee filed its Third Report in support of the Consulting
Agreement Motion (“Third Report”).

10.

On January 14, 2019, the Proposal Trustee, through its counsel, agreed to provide counsel for
Oriental Weavers International SAE (“OW”) with a copy of the legal opinion prepared by its legal
counsel regarding the validity and opposability of the security interests registered by the secured
creditors of the Debtor, the whole subject to certain undertakings which were provided by OW.
Follow up requests for the copies of the underlying loan and security documents were also fulfilled
by the Proposal Trustee.

11.

On January 23, 2019, the Debtor filed a motion entitled Motion for the Extension of the Delay to
File a Proposal (the “Second Stay Extension Motion”). The Second Stay Extension Motion was
granted to March 8, 2019 and was subsequently extended to March 13, 2019.
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12.

On January 23, 2019, the Proposal Trustee filed its Fourth Report in support of the Second Stay
Extension Motion (“Fourth Report”).

13.

On March 11, 2019, the Debtor filed the following motions:
a) Third Motion for the Extension of the Delay to File a Proposal (the “Third Extension Motion”);
and
b) Motion for the Issuance of an Approval and Vesting Order with Respect to the Sale of Racking
(the “Racking Motion”).

14.

On March 12, 2019, the Debtor filed the Motion for the Issuance of an Order for a Key Employee
Retention Program (the “KERP Motion”).

15.

On March 12, 2019, the Proposal Trustee filed its Fifth Report in support of the Third Extension
Motion, the Racking Motion and the KERP Motion (“Fifth Report”).

16.

The Third Extension Motion, the Racking Motion and the KERP Motion were all granted on
March 13, 2019.

17.

On March 29, 2019, the Debtor filed the Motion for the Issuance of an Approval and Vesting Order
with Respect to the Sale of Certain Assets (the “Equipment Sale Motion”). The Equipment Sale
Motion was granted on April 2, 2019.

18.

On April 1, 2019, the Proposal Trustee filed its Sixth Report in support of the Equipment Extension
Motion (the “Sixth Report”).

19.

On April 16, 2019, the Debtor filed the Fourth Motion for the Extension of the Delay to File a
Proposal (the “Fourth Extension Motion”);

20.

In order to monitor the affairs and finances of the Debtor, the Proposal Trustee has been provided
with access to the books, records and other important documents of the Debtor.

PURPOSE OF THIS REPORT
21.

The purpose of this Seventh Report is to provide this Court with information pertaining to:
a) The Debtor’s statement of projected cash flow for the period from March 2, 2019 to April 26,
2019 and results for the period ended March 1, 2019;
b) The Debtor’s request for a fourth extension of the statutory delay to file a proposal (the
“Proposal Period”) to May 28, 2019; and
c) The Proposal Trustee’s recommendation that this Court issue an order as requested by the
Debtor approving the Fourth Extension Motion.
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TERMS OF REFERENCE
22.

Unless otherwise noted, all monetary amounts contained in this Seventh Report herein are
expressed in Canadian dollars.

23.

In preparing this Seventh Report, the Proposal Trustee has relied upon certain unaudited financial
information prepared by the Debtor’s representatives, the Debtor’s books and records, and
discussions with the Debtor’s representatives and legal counsel (the “Information”).

24.

Except as otherwise described in this Seventh Report, the Proposal Trustee has not audited,
reviewed or otherwise attempted to verify the accuracy or completeness of the Information in a
manner that would wholly or partially comply with Generally Accepted Assurance Standards
(“GAAS”) pursuant to the Chartered Professional Accountant of Canada Handbook and, as such,
the Proposal Trustee expresses no opinion or other form of assurance contemplated under GAAS
in respect of the Information.

THE DEBTOR’S CASH FLOW FORECAST
25.

Annexed as Exhibit “A” are the reported results versus the Debtor’s projections for the period
November 29, 2018 to April 5, 2019. The results which are summarized in the table below, reflect a
positive net cash flow variance of approximately $1,642,000 mainly attributable to timing variances
with respect to the collection of liquidation sales:
2964-3277 Québec Inc.
Reported vs Projected
For the period Nov 29, 2018 to April 5, 2019
($000's)
Cash Receipts

Reported
$

Disbursements
Payroll
Rent & Utilities
General Expenses and Other
Purchases
Filing Deposits
Sales Taxes
Interest
Professional Fees

$

(1,869)
(1,322)
(2,626)
(1,053)
(134)
(320)
(635)
(942)
(8,901)

Net Cash Flow

26.

13,897

Projected

$

4,996

12,084

Variance
$

(1,879)
(1,311)
(2,453)
(1,053)
(116)
(324)
(631)
(964)
(8,731)
$

3,353

1,813
10
(11)
(173)
(19)
5
(3)
21
(170)

$

1,642

In support of the extension sought, the Debtor has prepared a statement of projected cash flow
(Exhibit “B”) covering the period April 6, 2019 through May 31, 2019 which we summarize as
follows:
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2964-3277 Québec Inc.
Statement of Projected Cash Flow
For the period Apr 6 to May 31, 2019
($000's)
Cash Receipts

Total
(56 days)
$

Disbursements
Payroll
Rent & Utilities
General Expenses and Other
Interest
Professional Fees

27.

3,030
(630)
(490)
(890)
(200)
(80)
(2,290)

Net Cash Flow

$

Opening Bank Indebtedness
Net Cash Flow
Ending Bank Indebtedness

$
$

740
(16,700)
740
(15,960)

The statement of projected cash flow was prepared on the basis of collections of existing accounts
receivables and projected liquidation sales during the period covered by the cash flow. In preparing
these cash flows, the Debtor consulted with Gordon Brothers (“GB”), the Company’s liquidation
consultant who were formally engaged on January 14, 2019.

REQUEST TO EXTEND THE PROPOSAL PERIOD TO MAY 28, 2019
28.

The Debtor is requesting the extension of the Proposal Period to May 28, 2019 (the “Extension”).

29.

The Proposal Trustee supports the Debtor’s request for the Extension for the following reasons:
a) GB was engaged by the Debtor on January 14, 2019 to assist in the liquidation of the Debtor’s
inventory, collection of accounts receivable and the sale of the intellectual property (the “GB
Agreement”). As noted in the Third Report, the GB Agreement estimates that this process will
take a maximum of 120 days (“Sale Term”). At GB’s sole discretion, the Sale Term for the
collection of the receivables can be extended up to eight (8) months. The Sale Term in
connection with the realization of the inventory and intellectual property can be extended by
way of agreement between GB and the Debtor with the approval of the Proposal Trustee. GB
has advised that while all of the inventory has been sold, it estimates that the Debtor will
require until the middle to end of June 2019 to complete the delivery of inventory to a customer
in the United States. The collection of receivables will likely extend until at least August 2019. It
is thus necessary to continue the stay period in order to maximize value for the stakeholders;
b) The Debtor is acting in good faith and with due diligence in taking steps to maximize the value
of its assets for the benefit of its creditors;
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Exhibit A

2964-3277 Québec Inc.
Reported vs Projected
For the period Nov 29, 2018 to Apr 5, 2019
($000's)
Cash Receipts

Reported
$

Disbursements
Payroll
Rent & Utilities
General Expenses and Other
Purchases
Filing Deposits
Sales Taxes
Interest
Professional Fees

13,897

Projected

Variance

$

$

(1,869)
(1,322)
(2,626)
(1,053)
(134)
(320)
(635)
(942)
(8,901)

12,084
(1,879)
(1,311)
(2,453)
(1,053)
(116)
(324)
(631)
(964)
(8,731)

Net Cash Flow

$

Opening Bank Indebtedness (Net of Cash and OS Checks)
Net Cash Flow
Draw-Down on LGs by trade suppliers
Draw-Down on LCs by trade suppliers
LG Draw-Down Reimbursement by EDC
Ending Bank Indebtedness (Net of Cash and OS Checks)

$ (23,899) $ (23,899)
4,996
3,353
(3,338)
(2,696)
(213)
(213)
5,770
4,290
$ (16,684) $ (19,164)

4,996

$

3,353

Notes

1,813
10
(11)
(173)
(19)
5
(3)
21
(170)

$

1,642

$

1,642
(642)
1,480
2,480

$

1

Note 1: Opening Bank Indebtedness does not include outsanding LGs of $3,065K (US$2,296K) and outsanding LCs
of $824K (US$617K) which have not yet been drawn upon.

Exhibit B

CREDIT AGREEMENT
dated as of
June 23, 2015
among
2964-3277 QUÉBEC INC.
as Borrower
and
THE LENDERS FROM TIME TO TIME PARTIES HERETO
as Lenders
and
CANADIAN IMPERIAL BANK OF COMMERCE
as Agent

DOCS 14471271

CREDIT AGREEMENT
THIS CREDIT AGREEMENT is dated as of June 23, 2015 and is entered into among
2964-3277 Québec Inc., as Borrower, the Lenders from time to time parties hereto, as Lenders, and
Canadian Imperial Bank of Commerce, as Agent.
RECITALS
The Lenders have agreed to provide certain credit facilities to the Borrower.
NOW THEREFORE, in consideration of the mutual conditions and agreements set forth in this
Agreement and for good and valuable consideration, the receipt of which is hereby acknowledged,
the parties hereto agree as follows:

ARTICLE 1
DEFINITIONS
1.1

Defined Terms.
As used in this Agreement, the following terms have the meanings specified below:

“Acceptable Bailee Letter” means, in respect of each bailee, a bailee letter substantially in
the form of Exhibit E or otherwise satisfactory to the Agent in its sole discretion executed by the
relevant bailee.
“Acceptable Credit Support” means, with respect to any Account, either (a) export/import
insurance provided by EDC or such other provider of such insurance as may be acceptable to the
Agent in its sole discretion; or (b) a letter of credit issued by a financial institution acceptable to the
Agent and otherwise on terms acceptable to Agent in its sole discretion.
“Acceptable Landlord Waiver” means, in respect of each premises, a landlord waiver
substantially in the form of Exhibit D or otherwise satisfactory to the Agent in its sole discretion
executed by the landlord of the relevant premises.
“Acceptance Fee” means a fee payable by the Borrower to the Agent for the account of a
Lender in Canadian Dollars with respect to the acceptance of a Bankers’ Acceptance or the making
of a BA Equivalent Loan, calculated on the face amount of the Bankers’ Acceptance or the BA
Equivalent Loan at a rate per annum equal to the Applicable Margin from time to time in effect on the
basis of the actual number of days in the applicable Contract Period (including the date of
acceptance and excluding the date of maturity) and a year of 365 days, (it being agreed that the
Applicable Margin in respect of a BA Equivalent Loan is equivalent to the Applicable Margin
otherwise applicable to the BA Borrowing which has been replaced by the making of such BA
Equivalent Loan pursuant to Section 2.11(h)).
“Accounts” means all of the Borrower’s now existing and future: (a) receivables (whether or
not specifically listed on schedules furnished to the Agent), including all receivables created by, or
arising from, all of the Borrower’s sales, leases, loans, rentals of goods or renditions of services to its
customers, including those receivables arising under any of the Borrower’s trade names or styles, or
through any of the Borrower’s divisions; (b) any and all instruments, documents, bills of exchange,
notes or any other writing that evidences a monetary obligation and documents; (c) unpaid seller’s or
lessor’s rights (including rescission, resiliation, reclamation, repossession and stoppage in transit)
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-2relating to the foregoing or arising therefrom; (d) rights to any goods represented by any of the
foregoing, including rights to returned, reclaimed or repossessed goods; (e) reserves and credit
balances arising in connection with or pursuant hereto; (f) guarantees, indemnification rights,
supporting obligations, payment incorporeal, tax refunds and letter of credit rights; (g) insurance
policies or rights relating to any of the foregoing; (h) incorporeal pertaining to any and all of the
foregoing (including all rights to payment, including those arising in connection with bank and nonbank credit cards), and including books and records and any electronic media and software relating
thereto; (i) notes, deposits or property of borrowers or other account debtors securing the obligations
of any such borrowers or other account debtors to the Borrower; (j) cash and non-cash proceeds of
any and all of the foregoing; and (k) all monies and claims for monies now or hereafter due and
payable in connection with any and all of the foregoing or otherwise.
“Action Request” means any request received by any Credit Party or any of its Subsidiaries
from any Governmental Authority under any Environmental Law whereby such Governmental
Authority requests that it take action or steps or do acts or things in respect of any property or assets
in the charge, management or control of such Credit Party to remediate a matter which is not or is
alleged not to be in compliance with all Environmental Laws.
“Adjusted Tangible Net Worth” means, for the Borrower on a consolidated basis (excluding
subordinated Debt of the Borrower other than the Subordinated Debt comprised of the Guaranteed
BDC Debt Documents and the BDC Sub-Debt Documents), the excess of total consolidated assets
over total consolidated liabilities, as determined in accordance with GAAP on a consistent basis,
provided, however, that the determination of total consolidated assets shall exclude (i) all goodwill,
organizational expenses, research and development expenses, trade marks, trade mark
applications, trade names, copyrights, patents, patent applications, licenses and rights in any
thereof, and other similar intangibles, (ii) all prepaid expenses, deferred charges or unamortized debt
discount and expense, (iii) all reserves carried and not deducted from consolidated assets,
(iv) Equity Securities of, obligations or other securities of, or capital contributions to, or investments
in, any Subsidiary, (v) securities which are not readily marketable, (vi) cash held in a sinking fund or
other analogous fund established for the purpose of redemption, retirement or prepayment of Equity
Securities or Indebtedness, (vii) any write-up in the book value of any asset resulting from a
revaluation thereof after the acquisition thereof by the Borrower, and (viii) any items not included in
clauses (i) through (vii) above which are treated as intangibles under GAAP.
“Administrative Management Fee” means the amount of $1,000 per month, which shall be
paid to the Agent in accordance with Section 2.10(d) hereto to offset the costs and expenses of the
Agent in connection with the administration, record keeping, analysing and evaluating the Collateral.
“Administrative Questionnaire” means an administrative questionnaire in a form supplied
by the Agent.
“Affiliate” means, (a) any Person which, directly or indirectly, Controls, is Controlled by or is
under common Control with any other Person; (b) any Person which beneficially owns or holds,
directly or indirectly, 10% or more of any class of voting stock or equity interest (including
partnership interests) of any other Person; (c) any Person, 10% or more of any class of the voting
stock (or if such Person is not a corporation, 10% or more of the equity interest, including
partnership interests) of which is beneficially owned or held, directly or indirectly, by any other
Person; or (d) any Person related within the meaning of the ITA to any such Person and includes
any “Affiliate” within the meaning specified in the Canada Business Corporations Act on the date
hereof.
“Agent” means Canadian Imperial Bank of Commerce, in its capacity as administrative agent
for the Lenders hereunder, or any successor Agent appointed pursuant to Section 8.9.
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-3“Agreement” means this credit agreement and the schedules and exhibits hereto and any
amendments, restatements, supplements or other modifications to this credit agreement or the
schedules or exhibits made at any time and from time to time.
“AML Legislation” is defined in Section 9.14.
“Applicable Law” means all federal, provincial, municipal, foreign and international statutes,
acts, codes, ordinances, decrees, treaties, rules, regulations, municipal by-laws, judicial or arbitral or
administrative or ministerial or departmental or regulatory judgments, orders, decisions, rulings or
awards or any provisions of the foregoing, including general principles of common and civil law and
equity, and all policies, practices and guidelines of any Governmental Authority binding on or
affecting the Person referred to in the context in which such word is used (including, in the case of
tax matters, any accepted practice or application or official interpretation of any relevant taxation
authority).
“Applicable Margin” means, with respect to any Loan, the applicable rate per annum,
expressed as a percentage, set forth in the relevant column of the table below:
BA Borrowing or LIBO Rate Loan
Applicable Margin

Canadian Prime Loan or Base Rate
Loan Applicable Margin

2.00%

0.50%

“Applicable Percentage” means with respect to any Lender, the percentage of the total
Commitments represented by such Lender’s Commitment. If any Commitments have terminated or
expired, the Applicable Percentages in respect of the terminated or expired Commitments shall be
determined based upon the relevant Commitments most recently in effect (i.e., prior to their
termination or expiry), giving effect to any assignments.
“Assignment and Assumption” means an assignment and assumption entered into by a
Lender and an assignee (with the consent of any party whose consent is required by Section 9.4,
and accepted by the Agent, in the form of Exhibit F or any other form approved by the Agent.
“Authorization” means, with respect to any Person, any authorization, order, permit,
approval, grant, licence, consent, right, franchise, privilege, certificate, judgment, writ, injunction,
award, determination, direction, decree, by-law, rule or regulation of any Governmental Authority
having jurisdiction over such Person, whether or not having the force of Law.
“Availability Block” means the amount of $750,000 which shall remain in place until the
Borrower complies with the covenant in Section 5.12 and satisfying the Agent that such covenant
shall be complied with for the ensuing 12 month period.
“Availability Reserves” means, as of any date of determination and without duplication,
such amounts as the Agent may from time to time establish and revise in its sole discretion reducing
the Borrowing Base which would otherwise be available to the Borrower under the lending formulas
provided for herein (a) to reflect criteria, events, conditions, contingencies or risks which, as
determined by the Agent in its Permitted Discretion, do or may affect either (i) any component of the
Borrowing Base or its value, (ii) the assets, business, operations, industry, financial performance,
financial condition or prospects of the Credit Parties, or (iii) the security interests and other rights of
the Agent in the Collateral (including the enforceability, perfection and priority thereof, or the
realization thereon), or (b) to reflect the Agent’s reasonable belief that any collateral report or
financial information furnished by or on behalf of the Borrower to the Agent is or may have been
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-4incomplete, inaccurate or misleading, or (c) in respect of any state of facts which the Agent
determines constitutes a Default or an Event of Default. Without limiting the foregoing, the Agent, in
its sole discretion, may establish and/or increase Availability Reserves (but without duplication) in
respect of: (a) (i) rental payments or similar charges for any of the leased premises of the Borrower
or other collateral locations for which the Borrower has not delivered to the Agent a landlord’s waiver
or bailee’s letter substantially in the form attached hereto as Exhibits D and E, respectively, plus
(ii) Rent Reserves for each leased premises at which Collateral is located, unless an Acceptable
Landlord Waiver has been obtained for the relevant leased premises, plus (iii) any other fees or
charges owing by the Borrower to any applicable warehousemen or third party processor (all as
determined by the Agent in its reasonable business judgement), (b) any reserve established by the
Agent on account of statutory claims, deemed trusts, or inventory subject to rights of suppliers under
Section 81.1 of the BIA (generally known as the “30-day goods” rule) or similar rights of reclamation
under Section 81.2 of the BIA, or under any other Applicable Law, (c) liabilities of the Borrower under
any Blocked Account Agreement, (d) employee or employee benefit related liabilities and any other
claims which may have priority over the claims of the Agent and the Lenders, including Priority
Payables, (e) liabilities arising under or in respect of any Pension Plan which, if not paid, could result
in a Lien on any of the assets of the Borrower, (f) claims by Her Majesty in Right of Canada made
pursuant to Section 224(1.2) or 224(1.3) of the ITA, (g) claims pursuant to any provision of the
Canada Pension Plan or the Employment Insurance Act (Canada) that refers to subsection 224(1.2)
of the ITA and provides for the collection of a contribution (as defined in the Canada Pension Plan),
or employee’s premium or employer’s premium (as defined in the Employment Insurance Act
(Canada)), or a premium under Part VII.1 of that Act, and of any related interest, penalties or other
amounts, (h) claims pursuant to any provision of provincial legislation that has a similar purpose to
subsection 224(1.2) of the ITA, or that refers to that subsection, to the extent that it provides for the
collection of a sum, and of any related interest, penalties or other amounts, where the sum has been
withheld or deducted by a person from a payment to another person and is in respect of a tax similar
in nature to the income tax imposed on individuals under the ITA or is of the same nature as a
contribution under the Canada Pension Plan if the province is a “province providing a
comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and the
provincial legislation establishes a “provincial pension plan” as defined in that subsection, (i) Cash
Management Reserves, (j) Bank Product Reserves, (k) reserve of 50% of the value of any gift cards,
(l) royalties payable to Persons who are not Credit Parties in respect of licensed merchandise
forming part of the Collateral, and (m) and such other reserves as the Agent may at any time or
times deem necessary in its sole discretion as a result of (x) negative forecasts and/or trends in the
Borrower’s business, operations, industry, prospects, profits, operations or financial condition or
assets or (y) other issues, circumstances or facts that could otherwise negatively impact the
Borrower, its business, operations, industry, prospects, profits, operations or financial condition or
assets.
“BA Borrowing” means a Borrowing comprised of one or more Bankers’ Acceptances or BA
Equivalent Loans. For greater certainty, unless the context requires otherwise, all provisions of this
Agreement which are applicable to Bankers’ Acceptances are also applicable, mutatis mutandis, to
BA Equivalent Loans.
“BA Equivalent Loan” is defined in Section 2.11(h).
“Bankers’ Acceptance” and “B/A” mean an instrument denominated in Canadian Dollars,
drawn by the Borrower and accepted by a Lender in accordance with this Agreement, and includes a
“depository note” within the meaning of the Depository Bills and Notes Act (Canada) and a bill of
exchange within the meaning of the Bills of Exchange Act (Canada).
“Bank Product Reserves” means such reserves as the Agent may from time to time
determine in its sole discretion as being appropriate to reflect the liabilities and obligations of the
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-5Credit Parties with respect to Bank Products then provided or outstanding; provided that in the event
that any counterparty to a Swap Transaction requires that the Credit Parties provide cash collateral
to secure such Swap Transaction, the amount of the Bank Product Reserve imposed by the Agent
with respect to such Swap Transaction shall take into consideration the amount of such cash
collateral.
“Bank Products” means any services or facilities provided to any Credit Party by any Lender
or any of its Affiliates on account of (a) each Swap Transaction that is entered into after the Effective
Date with any counterparty that is a Credit Party at the time such Swap Transaction is entered into,
(b) leasing (but only to the extent that the Borrower and the Credit Party furnishing such lease notify
the Agent in writing that such leases are to be deemed Bank Products hereunder), and (c) factoring
arrangements, but excluding Cash Management Services.
“Base Rate” means, on any day, the annual rate of interest equal to the greater of (i) the
annual rate of interest announced from time to time by CIBC and in effect as its base rate at its
principal office in Toronto, Ontario on such day for determining interest rates on U.S. Dollardenominated commercial loans made in Canada, and (ii) the Federal Funds Effective Rate plus
1.00%. The Base Rate is a rate set by CIBC based upon various factors including CIBC’s cost and
desired return, general economic conditions and other factors, and is used as a reference point for
pricing some loans; however, CIBC may price loans at, above or below such announced rate.
“Base Rate Borrowing” means a Borrowing comprised of one or more Base Rate Loans.
“Base Rate Loan” means a Loan denominated in U.S. Dollars made by the Lenders to the
Borrower hereunder pursuant to a drawdown, rollover or conversion of a Loan on which interest is
payable upon the Base Rate.
“BDC” means Business Development Bank Canada/Banque de développement du Canada.
“BDC Sub-Debt Documents” means collectively (i)the investment agreement dated July 24,
2008 between Fonds Alterinvest II, S.E.C. and the Borrower, guaranteed by 9220-5749 Québec Inc.,
Mr. Fadi Melki and Mr. Antoine Melki in the initial amount of $1,000,000 (loan no. 044549-01) as
amended on December 20, 2010, January 27, 2011, August 9, 2012, June 17, 2013, July 23, 2013,
July 25, 2013, November 1, 2013 and February 24, 2014, as amended, supplemented, restated or
replaced from time to time, and any other loan and security documents related thereto;
“BIA” means the Bankruptcy and Insolvency Act (Canada), as amended from time to time (or
any successor statute).
“Blocked Account Agreement” has the meaning set out in Section 2.17(d).
“Blocked Accounts” has the meaning set out in Section 2.17(d).
“Borrower” means 2964-3277 Québec Inc., a Quebec corporation.
“Borrowing” means any availment of the Credit, which includes a Loan and the issuance of
a Letter of Credit in accordance with Section 2.18, the entry into an F/X Contract in accordance with
Section 2.19, and a Borrowing includes a rollover or conversion of any outstanding Loan and the
provision of any Loan as required for the Agent to honour any obligations pursuant to any Letter of
Credit or F/X Contract.
“Borrowing Base” means, at any time, an amount (which may not be less than zero) equal
to the sum of:

DOCS 14471271

-6(i)

up to 85% of the aggregate amount of all Eligible Accounts provided that such
percentage shall be increased to up to 90% in the case of (A) any Investment Grade
Account, or (B) that portion of any Eligible Account subject to Acceptable Credit
Support,

(ii)

plus, the lesser of (A) up to 70% of the lower of cost or fair market value of all Eligible
Inventory, and (B) up to 90% of the appraised net orderly liquidation value of all
Eligible Inventory,

(iii)

plus up to 80% of the face value of all outstanding Documentary LCPO Inventory,

(iv)

plus the lesser of up to 70% of the face value of all outstanding Documentary LC
Inventory and up to an amount equal to 90% of the appraised net orderly liquidation
value at the Agent’s sole discretion of the Inventory related to the Documentary LC
Inventory,

(v)

minus the Availability Block,

(vi)

minus, an amount equal to all Priority Payables, and

(vii)

minus, an amount equal to all other Availability Reserves.

“Borrowing Base Report” means the report of the Borrower concerning the amount of the
Borrowing Base, to be delivered pursuant to Section 5.1, substantially in the form attached as
Exhibit A.
“Borrowing Request” means a request by the Borrower for a Borrowing substantially in the
form of Exhibit B.
“Business Day” means any day that is not (i) a Saturday, Sunday or other day on which
commercial banks in Montreal, Quebec and Toronto, Ontario are authorized or required by
Applicable Law to remain closed, and (ii) in the case of any U.S. Dollar-denominated Borrowing, any
other day on which commercial banks in New York, New York are authorized or required by
Applicable Law to remain closed, and (iii) in the case of any LIBO Rate Loan any other day on which
commercial banks in London, England are authorized or required by Applicable Law to remain
closed.
“Canadian Dollars”, “Dollars”, Cdn.$” and “$” refer to lawful money of Canada.
“Canadian $ Equivalent” means, on any day, the amount of Canadian Dollars that the
Agent could purchase, in accordance with its normal practice, with a specified amount of another
currency based on the spot rate at which Canadian Dollars are offered at the start of such day by
CIBC in Toronto, Ontario.
“Canadian Prime Borrowing” means a Borrowing comprised of one or more Canadian
Prime Loans.
“Canadian Prime Loan” means a Loan denominated in Canadian Dollars made by the
Lenders to the Borrower hereunder pursuant to a drawdown, rollover or conversion of a Loan which
bears interest at a rate based upon the Canadian Prime Rate.
“Canadian Prime Rate” means, the rate of interest equal to the greater of (i) the annual rate
of interest publicly announced from time to time by CIBC as its reference rate of interest for loans
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-7made in Canadian Dollars to Canadian customers and designated as its “prime” rate, and (ii) the 30day CDOR Rate plus 1.00%. The Canadian Prime Rate is a rate set by CIBC based upon various
factors including CIBC’s costs and desired return, general economic conditions and other factors
and is used as a reference point for pricing some loans. However, CIBC may price loans at, above
or below such announced rate.
“Capital Lease” means any lease of Property that, in accordance with GAAP, is required to
be capitalized on the consolidated balance sheet of the Credit Parties.
“Capital Lease Obligations” of any Person means the obligations of such Person to pay
rent or other amounts under any lease of (or other arrangement conveying the right to use) real or
personal property, or a combination thereof, which obligations are required to be classified and
accounted for as Capital Leases on a balance sheet of such Person under GAAP, and the amount of
such obligations shall be the capitalized amount thereof determined in accordance with GAAP.
“Cash Management Obligations” means obligations of any Credit Party to the Agent or a
Lender in respect of any Cash Management Services.
“Cash Management Provider” means any Lender in its capacity as a provider of Cash
Management Services. For the avoidance of doubt, a Person that ceases to be a Lender shall cease
to be a Cash Management Provider.
“Cash Management Reserves” means such reserves as the Agent, from time to time,
determines in its sole discretion as being appropriate to reflect the reasonably anticipated liabilities
and obligations of the Credit Parties with respect to Cash Management Services then provided or
outstanding.
“Cash Management Services” means any one or more of the following types of services or
facilities provided to any Credit Party by a Lender or any of its Affiliates: (a) ACH transactions, (b)
cash management services, including controlled disbursement services, treasury, depository,
overdraft, and electronic funds transfer services, (c) credit card processing services, (d) credit or
debit cards, and (e) purchase cards (but only to the extent that, prior to the occurrence and
continuance of any Default or Event of Default, the Borrower and the Credit Party issuing such
purchase cards notify the Agent in writing that such purchase cards are to be deemed Cash
Management Services hereunder).
“CCAA Plan” is defined in Section 5.22.
“CDOR Rate” means, on any day and for any period, an annual rate of interest equal to the
average rate applicable to Canadian Dollar bankers’ acceptances for the applicable period
appearing on the “Reuters Screen CDOR Page” (as defined in the International Swaps and
Derivatives Association, Inc. 2000 definitions, as modified and amended from time to time), rounded
to the nearest 1/100th of 1% (with .005% being rounded up), at approximately 10:00 a.m., Toronto
time, on such day, or if such day is not a Business Day, then on the immediately preceding Business
Day, provided that if such rate does not appear on the Reuters Screen CDOR Page on such day as
contemplated, then the CDOR Rate on such day shall be calculated as the rate for such period
applicable to Canadian Dollar bankers’ acceptances quoted by CIBC as of 10:00 a.m., Toronto time,
on such day or, if such day is not a Business Day, then on the immediately preceding Business Day.
“Change in Control” means (a) the acquisition of ownership, directly or indirectly,
beneficially or of record, by any Person or group of Persons acting jointly or otherwise in concert,
other than the Permitted Holder, of Equity Securities representing more than 50% of the aggregate
ordinary voting power represented by the issued and outstanding Equity Securities of the Borrower;
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-8(b) the occupation of a majority of the seats (other than vacant seats) on the board of directors of the
Borrower by Persons who were neither (i) nominated by the board of directors of the Borrower nor
(ii) appointed by directors so nominated; or (c) the acquisition of direct or indirect Control of the
Borrower by any Person or group of Persons acting jointly or otherwise in concert, other than the
Permitted Holders.
“Change in Law” means (i) the adoption of any new Applicable Law after the date of this
Agreement, (ii) any change in any existing Applicable Law or in the interpretation or application
thereof by any Governmental Authority after the date of this Agreement, or (iii) compliance by any
Lender or the Issuing Bank (or, for purposes of Section 2.12(b), by any lending office of such Lender
or Issuing Bank or by such Lender’s or such Issuing Bank’s holding company, if any) with any
request, guideline or directive (whether or not having the force of law, but in the case of a request,
guideline or directive not having the force of law, being a request, guideline or directive with which
persons customarily comply) of any Governmental Authority made or issued after the date of this
Agreement.
“CIBC” means Canadian Imperial Bank of Commerce and its successors.
“CIBC Policies” is defined in Section 9.12.
“CIBC Services” is defined in Section 9.12.
“Collateral” means the property described in and subject to the Liens, privileges, priorities
and security interests purported to be created by any Security Document.
“Commitment” means, with respect to each Lender, the commitment(s) of such Lender to
make Loans hereunder as such commitment may be reduced from time to time pursuant to
Sections 2.6 and/or 2.9, and as such commitments may be reduced or increased from time to time
pursuant to assignments by or to such Lender pursuant to Section 9.4. The initial amount(s) of each
Lender’s Commitment(s) are set forth on Schedule A, or in the Assignment and Assumption
pursuant to which such Lender shall have assumed its Commitment(s), as applicable. The initial
aggregate amount of the Commitments is Cdn.$30,000,000.
“Consolidated Net Income” means, for any period, the net income on a consolidated basis
of the Borrower and its consolidated Subsidiaries; provided, however, that Consolidated Net Income
shall not include or take into account:
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(i)

any net income (or loss) of any Unrestricted Subsidiary;

(ii)

any net income of any Restricted Subsidiary which is subject to restrictions,
directly or indirectly, on the payment of dividends or the making of
distributions, directly or indirectly, to the Borrower, except that (A) subject to
the exclusion contained in clauses (iii) and (iv) below, the Borrower’s equity
in the net income of any such Restricted Subsidiary for such period shall be
included in such Consolidated Net Income up to the aggregate amount of
cash that could have been distributed by such Restricted Subsidiary
consistent with such restriction during such period to the Borrower or another
Restricted Subsidiary as a dividend or other distribution (subject, in the case
of a dividend or other distribution paid to another Restricted Subsidiary, to the
limitation contained in this clause), and (B) the Borrower’s equity in a net loss
of any such Restricted Subsidiary for such period shall be included in
determining such Consolidated Net Income;

-9(iii)

any gain (or loss) realized upon the sale or other disposition of any assets of
the Borrower or any Subsidiary (including pursuant to any
sale-and-leaseback arrangement) which is not sold or otherwise disposed of
in the ordinary course of business and any gain (or loss) realized upon the
sale or other disposition of any capital stock of any Person;

(iv)

extraordinary or nonrecurring gains;

(v)

extraordinary or nonrecurring losses excluded with the prior written consent
of the Agent;

(vi)

non-cash gains or losses excluded with the prior written consent of the
Agent; and

(vii)

the effect of a change in GAAP.

“Contract Period” means the term of any BA Borrowing selected by the Borrower in
accordance with Section 2.3(a)(iv) commencing on the date of such BA Borrowing and expiring on a
Business Day which shall be either one month, two months, or three months thereafter (or such
other terms as may be requested by the Borrower and approved unanimously by the Lenders);
provided that (i) subject to subparagraph (ii) below, each such period shall be subject to such
extensions or reductions as may be determined by the Agent to ensure that each Contract Period
will expire on a Business Day, and (ii) no Contract Period shall extend beyond the Maturity Date.
“Control” means, in respect of a particular Person, the possession, directly or indirectly, of
the power to direct or cause the direction of the management or policies of such Person, whether
through the ability to exercise voting power, by contract or otherwise. “Controlling” and
“Controlled” have meanings correlative thereto.
“Costco” means Costco Wholesale Corporation and any Subsidiary thereof.
“Cover” means, at any time, an amount equal to the amount of Bankers’ Acceptances plus
105% of the aggregate amount of Letter of Credit Exposure and F/X Exposure at such time and
required to be paid by the Borrower to the Agent in accordance with Section 2.9 and retained by the
Agent in a collateral account maintained by the Agent at its Payment Office and charged to the
Agent as security until such time as the applicable Bankers’ Acceptances, Letters of Credit or F/X
Contracts shall have expired or matured and Reimbursement Obligations, if any, with respect thereto
shall have been fully satisfied; provided that if any such Reimbursement Obligations are not satisfied
when due hereunder, the Agent may apply any or all amounts in such collateral account in
satisfaction of any or all such Reimbursement Obligations.
“Credit Party” means the Borrower, each Guarantor and any other Person which is a party
to a Loan Document (other than the Agent and the Lenders).
“Credit” means the Cdn.$30,000,000 revolving credit facility established pursuant to the
Commitments of the Lenders.
“Currency Due” is defined in Section 2.16.
“DBRS” shall mean Dominion Bond Rating Service Limited, or its successor.
“Default” means any event or condition which constitutes an Event of Default or which, upon
notice, lapse of time or both, would, unless cured or waived, become an Event of Default.
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- 10 “Defaulting Lender” means any Lender (as reasonably determined by the Agent) that (a)
has failed to fund any portion of the Loans, participations in Letters of Credit required to be funded
by it hereunder within one Business Day of the date required to be funded by it hereunder, or has
notified the Agent that it intends not to fund any of the foregoing, (b) has otherwise failed to pay over
to the Agent or any other Lender any other amount required to be paid by it hereunder within one
Business Day of the date when due, (c) has failed, within three (3) Business Days after request by
the Agent, to confirm that it will comply with the terms of this Agreement relating to its Commitments,
provided that such Lender shall cease to be a Defaulting Lender under this clause (c) upon the
Agent’s receipt of such confirmation, (d) has defaulted under its funding obligations under any other
lending commitment with any other Person (other than as a result of a good faith dispute
thereunder), or (e) has been declared insolvent by any Governmental Authority pursuant to a court
order or become the subject of a bankruptcy or insolvency proceeding, and such proceeding is not
dismissed or stayed within 30 days after the commencement thereof.
“Defined Benefit Plan” is defined in Section 3.11.
“Deteriorating Lender” means any Defaulting Lender or any Lender as to which (a) the
Issuing Bank has a good faith belief that such Lender or its Subsidiary has defaulted in fulfilling its
obligations under one or more other syndicated credit facilities, or (b) such Lender or a Person that
controls such Lender has been declared insolvent by any Governmental Authority pursuant to a
court order or become the subject of a bankruptcy, insolvency or similar proceeding; provided that a
Lender shall not be a Deteriorating Lender solely by virtue of the ownership or acquisition by a
Governmental Authority of any Equity Securities in such Lender or the Person controlling such
Lender.
“Discount Proceeds” means, for any Bankers’ Acceptance (or, as applicable, any BA
Equivalent Loan), an amount (rounded to the nearest whole cent, and with one-half of one cent
being rounded up) calculated on the applicable date of Borrowing by multiplying:
(i)

the face amount of the Bankers’ Acceptance (or, as applicable, the
undiscounted amount of the BA Equivalent Loan); by

(ii)

the quotient of one divided by the sum of one plus the product of:
(A)

the Discount Rate (expressed as a decimal) applicable to such
Bankers’ Acceptance (or as applicable, such BA Equivalent Loan),
multiplied by

(B)

a fraction, the numerator of which is the Contract Period of the
Bankers’ Acceptance (or, as applicable, the BA Equivalent Loan) and
the denominator of which is 365 or 366, as applicable,

with such quotient being rounded up or down to the nearest fifth decimal
place, and with .000005 being rounded up.
“Discount Rate” means, with respect to either a Bankers’ Acceptance for a particular
Contract Period being purchased by a Lender on any day or a BA Equivalent Loan being made by a
Lender on any day, (i) for any Lender which is a Schedule I chartered bank under the Bank Act
(Canada), the CDOR Rate on such day for such Contract Period; and (ii) for any other Lender, the
lesser of
(a)
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the CDOR Rate on such day for such Contract Period, plus 0.10%, and

- 11 (b)
the percentage discount rate quoted by such Lender as the percentage discount rate
at which such Lender would, in accordance with its normal practices, at or about 10:00 a.m. on such
date, be prepared to purchase bankers’ acceptances or make BA Equivalent Loans having a face
amount and term comparable to the face amount and term of such Bankers’ Acceptance or a BA
Equivalent Loan, as applicable.
“Disclosed Matters” means the actions, suits and proceedings and the environmental
matters disclosed in Schedule 3.19.
“Documentary LC Inventory” means a documentary letter of credit in form and content
satisfactory to the Agent in its sole discretion, issued on behalf of the Borrower in respect of
Inventory but not yet accepted.
“Documentary LCPO Inventory” means a documentary letter of credit in form and content
satisfactory to the Agent in its sole discretion, issued on behalf of the Borrower in respect of
Inventory but not yet accepted to which a corresponding purchase order satisfactory to the Agent in
its sole discretion, has been provided to the Agent.
“Early Termination Fee” means the fee due and payable by the Borrower to the Agent on
behalf of the Lenders in the event of termination of this Agreement or reduction of the Commitment
on a date prior to the Maturity Date as determined by multiplying (a) the aggregate amount of the
Commitments at such time, in the case of termination of this Agreement or the Commitment; or
(b) the amount by which the Commitment is reduced, in the case of the reduction of the
Commitment, by (i) 1.00% if the Commitment is cancelled or reduced at any time on or prior to one
year following the Effective Date, and (ii) 0.50% if the Commitment is cancelled or reduced at any
time following the first anniversary of the Effective Date but before the second anniversary of the
Effective Date and (iii) 0.25% if the Commitment is cancelled at any time following the second
anniversary of the Effective Date.
“EBITDA” means, for the Borrower on a consolidated basis and for any period, without
duplication, an amount equal to the Consolidated Net Income for such period less any non-cash
income included in Consolidated Net Income, plus to the extent deducted from Consolidated Net
Income, Interest Expense, depreciation, depletion and impairment, amortization expense and
income tax expenses. For greater certainty, EBITDA for any period shall be determined after the
payment of all management and employee bonuses and non-arm’s length consulting fees for such
period.
“EDC “ means Export Development Corporation (Canada) and its successors and assigns.
“Effective Date” means the date on which all of the conditions specified in Section 4.1 are
satisfied or waived in accordance with Section 9.2, as confirmed by the making of the first Loans
under this Agreement.
“Eligible Account” means, at any time, the invoice amount (which shall be the Canadian $
Equivalent at such time of any amount denominated in U.S.$) owing on each Account of the
Borrower (net of any credit balance, returns, trade discounts, contras, unapplied cash, unbilled
amounts, tax refunds that have not yet been received or retention or finance charges or any other
dilutive factors) which meet such standards of eligibility as the Agent shall establish from time to time
in its sole and absolute discretion; provided that, in any event, no account shall be deemed an
Eligible Account unless each of the following statements is accurate and complete (and by including
such Account in any computation of the applicable Borrowing Base, the Borrower shall be deemed
to represent and warrant to the Agent, each Issuing Bank and the Lenders the accuracy and
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- 12 completeness of such statements and the compliance of each such Account with each such other
eligibility standard established by the Agent):
(1)
Such Account is a binding and valid obligation of the obligor thereon and is in full
force and effect;
(2)
Such Account is evidenced by an invoice and is payable in either Canadian Dollars
or U.S. Dollars;
(3)
Such Account is genuine as appearing on its face or as represented in the books and
records of the Borrower;
(4)
Such Account is free from claims regarding rescission, resiliation, cancellation or
avoidance, whether by operation of Applicable Law or otherwise;
(5)
Payment of such Account is less than 90 days past the original invoice date thereof
and less than 60 days past the original due date thereof or, in the case of customers with 45 or 60
day terms, Payment of such Account is less 120 days past the original invoice date thereof and less
than 60 days past the original due date thereof;
(6)
Such Account is net of concessions, offset, deduction, contras, returns, chargebacks
or understandings with the obligor thereon that in any way could reasonably be expected to
adversely affect the payment of, or the amount of, such Account;
(7)
The Agent on behalf of the Lenders, has a first-priority perfected Lien covering such
Account and such Account is, and at all times will be, free and clear of all other Liens or claims
(including any claim by the issuer of any performance bond, surety bond, appeal bond, completion
guarantee or like instrument arising as a result of any failure of performance by the Borrower);
(8)
The obligor on such Account is not an Affiliate or a director, officer or employee of
any Credit Party;
(9)
Such Account arose in the ordinary course of business of the Borrower out of the
sale of goods or services by the Borrower;
(10)
Such Account is not payable by an obligor in respect of which 50% or more (by
amount) of the total aggregate Accounts owed to the Borrower by such obligor or any of its Affiliates
are more than 90 days past the original invoice date thereof or more than 60 days past the original
due date thereof, or, in the case of customers with 45 or 60 day terms, such Account is not payable
by an obligor in respect of which 50% or more (by amount) of the total aggregate Accounts owed to
the Borrower by such obligor or any of its Affiliates are more than 120 days past the original invoice
date thereof or more than 60 days past the original due date thereof;
(11)
All consents, licenses, approvals or authorizations of, or registrations or declarations
with, any Governmental Authority required to be obtained, effected or given in connection with the
execution, delivery and performance of such Account by each party obligated thereunder, or in
connection with the enforcement and collection thereof by the Borrower, have been duly obtained,
effected or given and are in full force and effect;
(12)
The obligor on such Account is not an individual, and is not the subject of any
bankruptcy or insolvency proceeding, does not have a trustee or receiver appointed for all or a
substantial part of its property, has not made an assignment for the benefit of creditors, admitted its
inability to pay its debts as they mature, suspended its business or initiated negotiations regarding a
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- 13 compromise of its debt with its creditors, and the Agent, in its Permitted Discretion, is otherwise
satisfied with the credit standing of such obligor;
(13)
The chief executive office of the obligor of such Account is located in the United
States of America or Canada and the obligor of such Account is organized and existing under the
laws of the United States of America or a state thereof or the federal laws of Canada, a province or
territory thereof, or if the obligor is not so organized and existing, such Account is covered by
Acceptable Credit Support, other than Accounts owing by Costco Wholesale Corp.’s international
Subsidiaries, and other obligors approved by the Agent in its sole discretion, provided that Costco
Wholesale Corp.’s credit rating remains at Investment Grade, and the aggregate of all such non-U.S.
or non-Canadian Accounts are not in excess of $1,500,000 or in excess of an individual country limit
equal to 10% of the aggregate amount of gross Accounts of the Borrower.
(14)
The obligor of such Account is not a Governmental Authority, if the enforceability or
effectiveness against such Governmental Authority of an assignment of such Account is subject to
any precondition which has not been fulfilled;
(15)
In respect of an Account arising from the sale of goods, the subject goods have been
completed, sold and shipped, on a true sale basis on open account, or subject to contract, and not
on consignment, on approval, on a “sale or return” basis, or on a “bill and hold” or “pre-sale” basis or
subject to any other repurchase or return agreement; no material part of the subject goods has been
returned, rejected, lost or damaged; and such Account is not evidenced by chattel paper or a
promissory note or an instrument of any kind, unless such chattel paper, promissory note or other
instrument has been delivered to the Agent and is subject to a Lien under the Security Documents;
(16)
Each of the representations and warranties set forth herein and in the Loan
Documents with respect to such Account is true and correct on such date;
(17)
No cheque, promissory note, draft, trade acceptance or other instrument received
with respect to such Account (or with respect to any other account due within the last twelve (12)
months from the same account debtor) has been presented for payment and has been returned
uncollected for any reason;
(18)

Such Account is not in respect of a volume rebate;

(19)

Such Account is not a pre-billed account or an account arising from progress billing;

(20)
The assignment (whether absolutely or by way of security) of such Account is not
limited or restricted by the terms of the contract evidencing or relating to such Account or, if
assignment of such Account is so restricted, (a) such limitation or restriction has been complied with;
or (b) the laws of the jurisdiction(s) governing the validity of such assignment do not provide that
such limitation or restriction is ineffective as against the secured creditor with a security interest
therein; and
(21)
Such Account is not an Account which the Agent, in the exercise of its good faith
credit discretion, has determined to be ineligible for any other reason, including the Agent’s
determination that the prospect of the collection of such Account is impaired or that the Account may
not be paid because of the account debtor’s inability to pay or any other reason as may be
customary either in the commercial lending industry or in the lending practices of the Agent;
provided that, if at any time the aggregate amount of all Eligible Accounts owed to the Borrower by a
particular obligor or its Affiliates exceeds the percentage set forth below (the “Concentration
Percentage”) of the aggregate amount of all Eligible Accounts at such time owed to the Borrower
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- 14 (determined without giving effect to any reduction in Eligible Accounts pursuant to this proviso), then,
unless the Accounts of such obligors and its Affiliates are insured pursuant to credit insurance
acceptable to the Agent or other form of credit support acceptable to the Agent which has been
charged to the Agent in form acceptable to the Agent, the amount of such Accounts in excess of the
Concentration Percentage of such aggregate amount of all Eligible Accounts shall be excluded in
determining the aggregate amount of all Eligible Accounts at such time:

Obligor

Concentration
Percentage

Costco

75%

(so long as Costco’s credit rating remaining
Investment Grade)

Investment Grade Accounts

20%

(except Costco)

All other obligors

10%

“Eligible In-Transit Inventory” means all raw materials and finished goods Inventory owned
by the Borrower and not covered by Letters of Credit, and which Inventory is in transit to the
Borrower’s facilities or a storage facility of another Person who has delivered a satisfactory
warehouse agreement to the Agent and which Inventory (a) is owned by the Borrower, (b) which has
been shipped by or on behalf of the Borrower within 60 days of the date of determination, but which
has not yet been delivered to the Borrower, (c) is fully insured, (d) is subject to a first priority Lien
upon such goods in favour of Agent at the point of destination, and is subject to no other Liens
except for any possessory lien upon such goods in the possession of a freight carrier or shipping
company securing only the freight charges for the transportation of such goods to the Borrower, (e)
is evidenced or deliverable pursuant to a document of title, designating the Borrower as consignee
and in each case as to which a customs broker agreement or other similar agreement, reasonably
satisfactory to the Agent, is in effect and the documents of title have been delivered to such customs
broker, and (f) is otherwise deemed to be “Eligible Inventory” hereunder.
“Eligible Inventory” means, at any time with respect to the Borrower, all Inventory of the
Borrower valued in Canadian Dollars on a lower of Standard Cost or market basis in accordance
with GAAP, with detailed calculations of lower of cost or market to occur on at least a monthly basis,
which meets such standards of eligibility as the Agent shall establish from time to time in its
Permitted Discretion; provided that, in any event, no Inventory shall be deemed Eligible Inventory
unless each of the following statements is accurate and complete (and by including such Inventory in
any computation of the applicable Borrowing Base, the Borrower shall be deemed to represent and
warrant to the Agent, each Issuing Bank and the Lenders the accuracy and completeness of such
statements and the compliance of such Inventory with each such other eligibility standard
established by the Agent):
(1)
Such Inventory is in good condition, merchantable, meets all standards imposed by
any Governmental Authority having regulatory authority over it or its use and/or sale and is not
obsolete and is either currently usable or currently saleable in the normal course of business of the
Borrower;
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Such Inventory is

(a)

in the possession of the Borrower and located on premises (i) owned by the
Borrower, or (ii) leased by the Borrower where (x) the lessor has delivered to the
Agent an Acceptable Landlord Waiver or (y) a Rent Reserve with respect to such
leased premises has been established by the Agent, or

(b)

in the possession of a bailee within Canada or the U.S.A. and such bailee shall have
executed and delivered to the Agent, an Acceptable Bailee Letter, or the Agent shall
have been advised that such Inventory is in the possession of a bailee and been
given the opportunity to establish Availability Reserves in respect thereof,

(c)

Eligible In-Transit Inventory up to a maximum of $8,000,000;

(3)
Each of the representations and warranties set forth in the Loan Documents with
respect to such Inventory is true and correct on such date;
(4)
The Agent on behalf of the Lenders, has a first-priority perfected Lien covering such
Inventory, and such Inventory is, and at all times will be, free and clear of all Liens other than
Permitted Liens;
(5)
Such Inventory does not include goods (i) that are not owned by the Borrower, (ii)
that are held by the Borrower pursuant to a consignment agreement, or (iii) that are special order
goods or discontinued goods;
(6)
Such Inventory is not subject to repossession under the BIA except to the extent the
applicable vendor has entered into an agreement with the Agent, in form and substance reasonably
satisfactory to the Agent, waiving its right to repossession;
(7)
Such Inventory does not consist of store room materials, supplies, parts, samples,
prototypes, or packing and shipping materials;
(8)
Such Inventory does not consist of goods that are discontinued, obsolete, expired,
slow-moving or returned, rejected or repossessed or used goods taken in trade;
(9)
Such Inventory is not evidenced by negotiable documents of title unless delivered to
the Agent with endorsements and insurance, as applicable, on all terms and conditions satisfactory
to the Agent;
(10)

Such Inventory does not constitute Hazardous Materials;

(11)
Such Inventory is covered by property insurance in accordance with Section 5.9,
subject to applicable deductibles;
(12)
Such Inventory is located on real or immoveable property where there is Inventory of
the Borrower in the aggregate amount of at least Cdn.$50,000;
(13)
Such Inventory is not Inventory which the Agent has determined in the exercise of its
Permitted Discretion that the Agent may not sell or otherwise dispose of in accordance with the
terms of the applicable Security Documents without infringing upon the rights of another Person or
violating any contract with any other Person (or otherwise in form and substance satisfactory to the
Agent);
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Such Inventory is not covered by a negotiable document of title (unless it otherwise
constitutes Eligible In-Transit Inventory), unless such document has been delivered to Agent with all
necessary endorsements, free and clear of all Liens except those in favour of Agent on behalf of the
Lenders;
(15)
Such Inventory is not Inventory which the Agent, in the exercise of its good faith
credit discretion, determines to be not acceptable for any other reasons, including those which are
customary either in the commercial lending industry or in the lending practices of the Agent.
“Environmental Laws” means all Applicable Laws relating in any way to the environment,
preservation or reclamation of natural resources, the generation, use, handling, collection, treatment,
storage, transportation, recovery, recycling, release, threatened release or disposal of any
Hazardous Material, or to health and safety matters.
“Environmental Liability” means any liability, contingent or otherwise (including any liability
for damages, costs of environmental remediation, fines, penalties or indemnities), of any Credit Party
directly or indirectly resulting from or based upon (a) violation of any Environmental Laws, (b) the
generation, use, handling, collection, treatment, storage, transportation, recovery, recycling or
disposal of any Hazardous Materials, (c) exposure to any Hazardous Materials, (d) the Release or
threatened Release of any Hazardous Materials into the environment, or (e) any contract, agreement
or other consensual arrangement pursuant to which liability is assumed or imposed with respect to
any of the foregoing.
“Equity Securities” means, with respect to any Person, any and all shares, interests,
participations, rights in, or other equivalents (however designated and whether voting and nonvoting) of, such Person’s capital, whether outstanding on the date hereof or issued after the date
hereof, including any interest in a partnership, limited partnership or other similar Person and any
beneficial interest in a trust, and any and all rights, warrants, debt securities, options or other rights
exchangeable for or convertible into any of the foregoing.
“ETA” means Part IX of the Excise Tax Act (Canada) as amended from time to time (or any
successor statute).
“Event of Default” has the meaning set out in Section 7.1.
“Excess Amount” is defined in Section 2.9(c).
“Excess Availability” means, as of any date, the remainder of (a) the Borrowing Base as of
such date, less (b) the aggregate Exposure as of such date. Excess Availability shall always be
determined on the basis that all debts and obligations shall be current, and all accounts payable
shall be handled in the normal course of the Borrower’s business consistent with its past practices.
“Excluded Taxes” means, with respect to the Agent, any Lender or any other recipient (in
this definition, (a “recipient”) of any payment to be made by or on account of any obligation of the
Borrower hereunder, income or franchise Taxes imposed on (or measured by) such recipient’s
taxable income or capital Taxes imposed on (or measured by) such recipient’s taxable capital, in
each case by Canada, or by the jurisdiction under the Applicable Laws of which such recipient is
organized or in which its principal office is located.
“Exposure” means, with respect to any Lender at any time, the sum of the outstanding
principal amount of such Lender’s Revolving Loans and, without duplication, its Letter of Credit
Exposure, and F/X Exposure at such time.
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- 17 “Federal Funds Effective Rate” means, for any day, the per annum rate equal to the
weighted average of the rates on overnight Federal funds transactions with members of the Federal
Reserve System of the United States of America arranged by Federal funds brokers, as published
for such day (or, if such day is not a Business Day, for the next preceding Business Day) by the
Federal Reserve Board of New York, or, if such rate is not so published for any day which is a
Business Day, the average of the quotations for such day on such transactions received by the
Agent from three Federal funds brokers of recognized standing selected by it.
“Financial Officer” means the chief financial officer, principal accounting officer, treasurer or
controller of the Borrower.
“Fiscal Quarter” means any fiscal quarter of the Borrower.
“Fiscal Year” means any fiscal year of the Borrower.
“Fixed Charge Coverage Ratio” means, as of the last day of any calendar month, the ratio
of (a) without duplication, the sum of (i) EBITDA for the Rolling Period ended on that date minus
non-financed Capital Expenditures made by the Borrower during such Rolling Period to (b) the sum
of (i) Interest Expense of the Borrower for such Rolling Period plus (ii) the aggregate of all dividends,
distributions and principal payments on Indebtedness made by the Borrower during such Rolling
Period plus (iii) income taxes paid in cash or cash equivalents by the Borrower during such Rolling
Period.
“FSCO” means the Financial Services Commission of Ontario and any Person succeeding to
the functions thereof and includes the Superintendent under such statute and any other
Governmental Authority empowered or created by the Supplemental Pensions Act (Québec) or the
Pension Benefits Act (Ontario) or any Governmental Authority of any other Canadian jurisdiction
exercising similar functions in respect of any Canadian Pension Plan of the Credit Parties or any of
their Subsidiaries and any Governmental Authority succeeding to the functions thereof.
“F/X Bank” means Canadian Imperial Bank of Commerce.
“F/X Contract” means a currency exchange transaction or agreement or any option with
respect to any such transaction now existing or hereafter entered into between the Borrower and the
F/X Bank in accordance with Section 2.19.
“F/X Contract Sub-Line” means the amount of the commitment by the Agent and the
Lenders hereunder, in an aggregate amount of up to but not exceeding US$2,000,000 (or the
Canadian $ Equivalent thereof) to assist the Borrower in obtaining F/X Contracts from the F/X Bank
pursuant to Section 2.19.
“F/X Exposure” means, at any time, and subject to the F/X Contract Sub-Line, the sum of:
(a) the amount determined by the Agent (acting reasonably with consideration given to any
determinations provided to the Agent by the F/X Bank) to be the credit risk associated with all
outstanding F/X Contracts, plus (b) the aggregate amount of all Reimbursement Obligations in
respect of all F/X Contracts at such time. The F/X Exposure of all Lenders shall not exceed the F/X
Contract Sub-Line. Any F/X Exposure denominated in any currency other than Canadian Dollars
shall be the Cdn.$ Equivalent thereof.
“GAAP” means at any particular time with respect to any Credit Party, generally accepted
accounting principles as in effect at such time in Canada, consistently applied; provided, however,
that, if employment of more than one principle shall be permissible at such time in respect of a
particular accounting matter, “GAAP” shall refer to the principle which is then employed by the
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- 18 Borrower with the concurrence of its independent public or chartered accountants, who are
acceptable to the Agent provided further that, for the purposes of determining compliance with the
financial covenants herein, “GAAP” means GAAP as at the date hereof.
“Governmental Authority” means the Government of Canada, any other nation or any
political subdivision thereof, whether provincial, state, territorial or local, and any agency, authority,
instrumentality, regulatory body, court, central bank, fiscal or monetary authority or other authority
regulating financial institutions, and any other entity exercising executive, legislative, judicial, taxing,
regulatory or administrative powers or functions of or pertaining to any such government, including
the Bank Committee on Banking Regulation and Supervisory Practices of the Bank of International
Settlements.
“GST” means the goods and services tax and all other amounts payable under the ETA or
any similar legislation in any other jurisdiction of Canada, including QST.
“Guarantee” of or by any Person (in this definition, the “guarantor”) means any obligation,
contingent or otherwise, of the guarantor guaranteeing or having the economic effect of
guaranteeing any Indebtedness or other obligation of any other Person (in this definition, the
“primary credit party”) in any manner, whether directly or indirectly, and including any obligation of
the guarantor, direct or indirect, (a) to purchase or pay (or advance or supply funds for the purchase
or payment of) such Indebtedness or other obligation or to purchase (or to advance or supply funds
for the purchase of) any security for the payment thereof (whether in the form of a loan, advance,
stock purchase, capital contribution or otherwise), (b) to purchase or lease property, securities or
services for the purpose of assuring the owner of such Indebtedness or other obligation of the
payment thereof, (c) to maintain working capital, equity capital solvency, or any other balance sheet,
income statement or other financial statement condition or liquidity of the primary credit party so as
to enable the primary credit party to pay such Indebtedness or other obligation, (d) as an account
party in respect of any letter of credit or letter of guarantee issued to support such Indebtedness or
other obligation, or (e) to purchase, sell or lease (as lessor or lessee) property, or to purchase or sell
services, primarily for the purpose of enabling the debtor to make payment of such Indebtedness or
to assure the holder of such Indebtedness against loss.
“Guaranteed BDC Debt Documents” means collectively the commitment letter dated July
24, 2012 by BDC to 9220-5749 Québec Inc. guaranteed by the Borrower in the initial amount of
$11,360,150 (loan no. 059018-02) as amended on February 28, 2014, May 16, 2014 and
commitment letter dated January 21, 2013 by BDC in favour of 9220-5749 Québec Inc. guaranteed
by the Borrower in the initial amount of $1,000,000 (loan no. 059018-03) as amended on February
25, 2014, February 28, 2014 and May 16, 2014 , as amended, supplemented, restated or replaced
from time to time, and any other loan and security documents related thereto.
“Guarantor” means each Person which has executed and delivered to the Agent, for the
benefit of the Lenders, a guarantee substantially in the form attached hereto as Exhibit C.
“Hazardous Materials” means any substance, product, liquid, waste, pollutant, chemical,
contaminant, insecticide, pesticide, gaseous or solid matter, organic or inorganic matter, fuel,
micro-organism, ray, odour, radiation, energy, vector, plasma, constituent or material which (a) is or
becomes listed, regulated or addressed under any Environmental Laws, or (b) is, or is deemed to
be, alone or in any combination, hazardous, hazardous waste, toxic, a pollutant, a deleterious
substance, a contaminant or a source of pollution or contamination under any Environmental Laws,
including, asbestos or asbestos-containing materials, petroleum and polychlorinated biphenyls,
including petroleum or petroleum distillates, polychlorinated biphenyls, radon gas, infectious or
medical wastes and all other substances or wastes of any nature regulated pursuant to any
Environmental Laws.
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- 19 “Indebtedness” of any Person means, without duplication, (a) all obligations of such Person
for borrowed money or with respect to deposits or advances of any kind, (b) all obligations of such
Person evidenced by bonds, debentures, notes or similar instruments, (c) all obligations of such
Person upon which interest charges are customarily paid, (d) all obligations of such Person under
conditional sale or other title retention agreements relating to property acquired by such Person,
(e) all obligations of such Person in respect of the deferred purchase price of property or services
(excluding current accounts payable incurred in the ordinary course of business), (f) all Indebtedness
of others secured by (or for which the holder of such Indebtedness has an existing right, contingent
or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether or
not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of
Indebtedness of others, (h) all Capital Lease Obligations of such Person, (i) all obligations,
contingent or otherwise, of such Person as an account party in respect of letters of credit and letters
of guarantee, (j) all obligations, contingent or otherwise, of such Person in respect of bankers’
acceptances, (k) the net amount of obligations of such Person (determined on a mark-to-market
basis) on account of foreign exchange transactions or interest rate swap transactions, and (l) all
obligations of such Person to purchase, redeem, retire, defease or otherwise acquire for value (other
than for other Equity Securities) any Equity Securities of such Person, valued, in the case of
redeemable Equity Securities, at the greater of voluntary or involuntary liquidation preference, plus
accrued and unpaid dividends. The Indebtedness of any Person shall include the Indebtedness of
any other entity (including any partnership in which such Person is a general or limited partner) to
the extent such Person is liable therefor as a result of such Person’s ownership interest in or other
relationship with such entity, except to the extent the terms of such Indebtedness provide that such
Person is not liable therefor.
“Indemnified Taxes” means all Taxes other than Excluded Taxes.
“Indemnitee” has the meaning set out in Section 9.3(b).
“Information” is defined in Section 3.4(c).
“Intellectual Property Rights” is defined in Section 3.22.
“Interest Expense” shall mean, for any period, the total interest expense of the Borrower
and its Restricted Subsidiaries on a consolidated basis, plus, to the extent not included in such total
interest expense, and to the extent incurred by the Borrower or any of its Restricted Subsidiaries,
(i) interest expense attributable to Capital Lease Obligations of the Borrower or its Restricted
Subsidiaries, (ii) amortization of debt discount or financing fees, (iii) capitalized interest, (iv) noncash interest expense, (v) commissions, discounts and other fees and charges owed with respect to
letters of credit and bankers’ acceptance financing, (vi) net costs associated with Swap Transactions
(including amortization of fees), (vii) standby fees , (viii) preferred stock dividends in respect of all
preferred stock issued by the Borrower or a Restricted Subsidiary and held by Persons other than
the Borrower or a Restricted Subsidiary, and (ix) interest actually paid by the Borrower or any
Restricted Subsidiary on any Indebtedness of any other Person.
“Intercreditor Agreements” means agreements in form and substance satisfactory to the
Agent regarding the Subordinated Debt Documents.
“Interest Payment Date” means, (a) in the case of any Loan other than LIBO Rate
Borrowing, the first Business Day of each month, and (b) in the case of a LIBO Rate Borrowing, the
last day of each Interest Period relating to such LIBO Rate Borrowing, provided that if an Interest
Period for any LIBO Rate Borrowing is of a duration exceeding 90 days, then “Interest Payment
Date” shall also include each date which occurs at each 90-day interval during such Interest Period.
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- 20 “Interest Period” means, with respect to a LIBO Rate Borrowing, the period commencing on
the date of such Borrowing and ending on the numerically corresponding day in the calendar month
that is 30, 60 or 90 days thereafter, as the Borrower may elect; provided that (i) if any Interest Period
would end on a day other than a Business Day, such Interest Period shall be extended to the
immediately succeeding Business Day unless such next succeeding Business Day would fall in the
next calendar month, in which case such Interest Period shall end on the next preceding Business
Day, (ii) any Interest Period that commences on the last Business Day of a calendar month (or on a
day for which there is no numerically corresponding day in the last calendar month of such Interest
Period) shall end on the last Business Day of the last calendar month of such Interest Period, (iii) no
Interest Period shall extend beyond any date that any principal payment or prepayment is scheduled
to be due unless the aggregate principal amount of (A) Canadian Prime Borrowings and Base Rate
Borrowings and (B) BA Borrowings and LIBO Rate Borrowings which have Interest Periods or
Contract Periods which will expire on or before such date, less the aggregate amount of any other
principal payments or prepayments due during such Interest Period, is equal to or in excess of the
amount of such principal payment or prepayment, and (iv) no Interest Period shall extend beyond
the Maturity Date. For purposes hereof, the date of a Borrowing initially shall be the date on which
such Borrowing is made and, in the case of a converted or continued Borrowing, thereafter shall be
the effective date of the most recent conversion or continuation of such Borrowing.
“Inventory” means, in respect of the Borrower, all of the Borrower’s present and hereafter
acquired inventory and property in stock and including all raw materials, merchandise, inventory and
goods, and all additions, substitutions and replacements thereof, wherever located, together with all
goods and materials used or usable in manufacturing, processing, packaging or shipping same in all
stages of production from raw materials through work in process to finished goods, and all “stores”
inventory or “operating and maintenance supplies” inventory, and all proceeds of any thereof (of
whatever sort).
“Investment” means, as applied to any Person (the “investor”), any direct or indirect
purchase or other acquisition by the investor of, or a beneficial interest in, Equity Securities of any
other Person, including any exchange of Equity Securities for Indebtedness, or any direct or indirect
loan, advance (other than advances to employees for moving, entertainment or travel expenses,
drawing accounts and similar expenditures in the ordinary course of business) or capital contribution
by the investor to any other Person, including all Indebtedness and Accounts owing to the investor
from such other Person that did not arise from sales or services rendered to such other Person in
the ordinary course of the investor’s business, or any direct or indirect purchase or other acquisition
of bonds, notes, debentures or other debt securities of, any other Person. The amount of any
Investment shall be the original cost of such Investment plus the cost of all additions thereto, without
any adjustments for increases or decreases in value, or write-ups, write-downs or write-offs with
respect to such Investment minus any amounts (a) realized upon the disposition of assets
comprising an Investment (including the value of any liabilities assumed by any Person other than
the Borrower or any Credit Party in connection with such disposition), (b) constituting repayments of
Investments that are loans or advances or (c) constituting cash returns of principal or capital thereon
(including any dividend, redemption or repurchase of equity that is accounted for, in accordance with
GAAP, as a return of principal or capital).
“Investment Grade” means (i) an investment grade or higher rating from any of the
Recognized Rating Agencies, minimum investment grade rating being (a) BBB- for S&P, (b)
BBB(low) for DBRS, and (c) Baa3 rating for Moody’s, or (ii) otherwise designated as “investment
grade” by the Agent in writing.
“Investment Grade Account” means an Eligible Account owing to the Borrower from an
Investment Grade obligor.
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- 21 “Issuing Bank” means Canadian Imperial Bank of Commerce, in its capacity as the bank
issuing a Letter of Credit for the Borrower in accordance with Section 2.18.
“ITA” means the Income Tax Act (Canada) as amended from time to time (or any successor
statute).
“Judgment Currency” is defined in Section 2.16.
“Lender” means any Lender having a Commitment hereunder and/or a Revolving Loan
outstanding hereunder.
“Lender Affiliate” means, with respect to any Lender, an Affiliate of such Lender.
“Lenders” means the Persons listed as lenders on Schedule A (and includes their respective
successors) and any other Person that shall have become a party hereto pursuant to an Assignment
and Assumption, other than any such Person that ceases to be a party hereto pursuant to an
Assignment and Assumption. Unless the context otherwise requires, the term “Lenders” includes
the Issuing Bank.
“Letter of Credit” means a letter of credit issued by the Issuing Bank for or on behalf of the
Borrower in accordance with Section 2.18.
“Letter of Credit Exposure” means, at any time and subject to the Letter of Credit SubLine, the aggregate face amount of all outstanding Letters of Credit at such time. The Letter of
Credit Exposure of any Lender at any time shall be its Applicable Percentage of the total Letter of
Credit Exposure at such time with the total of all such Letter of Credit Exposure of all Lenders not to
exceed the Letter of Credit Sub-Line. Any Letter of Credit Exposure denominated in U.S. Dollars
shall be the Cdn.$ Equivalent thereof.
“Letter of Credit Fee” is defined in Section 2.10(b).
“Letter of Credit Sub-Line” means the amount of the commitment by the Agent and the
Lenders hereunder, in an aggregate amount up to but not exceeding $8,000,000, to assist the
Borrower in obtaining Letters of Credit.
“LIBO Rate” means, for any Interest Period with respect to a LIBO Rate Borrowing, the rate
per annum determined by the Agent at approximately 11:00 a.m. (London time), on the date that is
two (2) Banking Days prior to the commencement of such Interest Period by reference to the rate set
by ICE Benchmark Administration (or any display substituted therefor or any successor thereto) for
deposits in U.S. Dollars (as set forth by any service selected by the Agent that has been nominated
by ICE Benchmark Administration (or any display substituted therefor or any successor thereto) as
an authorized information vendor for the purpose of displaying such rates) for a period equal to such
Interest Period; provided, however, that, (i) to the extent that an interest rate is not ascertainable
pursuant to the foregoing provisions of this definition, the "LIBO Rate" shall be the interest rate per
annum determined by the Agent to be the average of the rates per annum at which deposits in U.S.
Dollars are offered for such relevant Interest Period to major banks in the London interbank market
in London, England by the Agent at approximately 11:00 a.m. (London time) on the date that is two
(2) Banking Days prior to the beginning of such Interest Period, and (ii) if LIBO determined as
hereinabove contemplated is less than zero, it shall be deemed to be zero
“LIBO Rate Borrowing” means a Borrowing comprised of one or more LIBO Rate Loans.
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- 22 “LIBO Rate Loan” means a Loan denominated in U.S. Dollars made by the Lenders to the
Borrower hereunder pursuant to a drawdown, rollover or conversion of a Loan which bears interest
at a rate based upon the LIBO Rate.
“Lien” means, (a) with respect to any asset, any mortgage, deed of trust, lien, pledge,
hypothec, hypothecation, encumbrance, charge, security interest, royalty interest, trust, deemed
trust, adverse claim, defect of title or right of set off in, on or of such asset, (b) the interest of a
vendor or a lessor under any conditional sale agreement, capital lease, title retention agreement or
consignment agreement (or any financing lease having substantially the same economic effect as
any of the foregoing) relating to any asset, (c) in the case of securities, any purchase option, call or
similar right of a third party with respect to such securities, (d) any netting arrangement, defeasance
arrangement or reciprocal fee arrangement, and (e) any other arrangement having the effect of
providing security.
“Loan” means any loan made by the Lenders to the Borrower pursuant to this Agreement.
“Loan Documents” means this Agreement, the Security Documents, the Intercreditor
Agreements, the Blocked Account Agreement, the Borrowing Requests, the Borrowing Base Reports
and any other document, instrument or agreement (other than participation, agency or similar
agreements among the Lenders or between any Lender and any other bank or creditor with respect
to any indebtedness or obligations of any Credit Party hereunder or thereunder) now or hereafter
entered into in connection with this Agreement (including any F/X Contracts), as such documents,
instruments or agreements may be amended, modified or supplemented from time to time.
“Loan Facility Fee” means the amount of $90,000 which shall be paid to the Agent in
accordance with 2.10(c) hereto, which the Borrower agrees will be fully earned when paid.
“Material Adverse Change” means any event, development or circumstance that has had or
could reasonably be expected to have a Material Adverse Effect.
“Material Adverse Effect” means a material adverse effect on (a) the business, assets,
operations, prospects or condition, financial or otherwise, of the Credit Parties, or (b) the validity or
enforceability of any of the Loan Documents, the priority of the Liens created thereby or the rights
and remedies of the Agent and the Lenders thereunder or (c) any Material Contract, or (d) the
amount which the Lenders would be likely to receive (after giving effect to delays in payment and
costs of enforcement) upon the liquidation of the Collateral.
“Material Contract” means (a) the contracts, licences and agreements listed and described
on Schedule 3.18, and (b) any other contract, licence or agreement (i) to which any Credit Party is a
party or bound, (ii) which is material to, or necessary in, the operation of the business of any Credit
Party, and (iii) which a Credit Party cannot promptly replace by an alternative and comparable
contract with comparable commercial terms.
“Material Indebtedness” means (a) all Subordinated Debt (regardless of the amount of such
Indebtedness), and (b) any Indebtedness (other than the Loans and the Subordinated Debt) of any
one or more of the Credit Parties in an aggregate principal amount exceeding Cdn.$100,000.
“Maturity Date” means the third (3rd) anniversary of the Effective Date (or, if such third (3rd)
anniversary is not a Business Day, the next Business Day thereafter).
“Obligations” means, with respect to any Credit Party, all obligations, liabilities and
Indebtedness of such Credit Party to the Agent, the Lenders or a Lender with respect to the principal
of and interest on the Loans and the payment or performance of all other obligations, liabilities and
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- 23 Indebtedness of such Credit Party to the Agent, the Lenders or a Lender hereunder or arising under
or pursuant to any one or more of the other Loan Documents or with respect to the Loans, including
(i) all reimbursement and indemnity obligations of such Credit Party to the Agent, the Lenders or a
Lender hereunder or in connection with any Letter of Credit, F/X Contract or otherwise, (ii) all interest
(including all interest that accrues after the commencement of any case or proceeding by or against
a Credit Party under any federal, provincial or state bankruptcy, insolvency, receivership or similar
law, whether or not allowed in such case or proceeding), and all charges, expenses, fees, legal fees,
filing fees and any other sums chargeable to such Credit Party hereunder, under another Loan
Document, or under any other agreement or instrument with the Agent, Lenders, F/X Bank or Issuing
Bank and Cash Management Obligations.
“Out-of-Pocket Expenses” means all of the Agent’s present and future expenses incurred
relative to this Agreement or any other Loan Documents, whether incurred heretofore or hereafter,
which expenses shall include, without being limited to: the reasonable cost of retaining external legal
counsel, record searches, all costs and expenses incurred by the Agent in opening bank accounts,
depositing cheques, receiving and transferring funds, and wire transfer charges, any charges
imposed on the Agent due to returned items and “insufficient funds” of deposited cheques and the
Agent’s standard fees relating thereto, any amounts paid by, incurred by or charged to, the Agent by
the Issuing Bank under a Letter of Credit, by the F/X Bank under an F/X Contract or the
reimbursement agreements related thereto, applications for Letters of Credit , F/X Contracts or other
like document which pertain either directly or indirectly to such Letters of Credit or F/X Contracts and
the Agent’s standard fees relating to the Letters of Credit, F/X Contracts and any drafts thereunder,
reasonable travel, lodging and similar expenses of the Agent’s personnel (or any of its agents) in
connection with inspecting and monitoring the Collateral from time to time at reasonable intervals
hereunder, any applicable reasonable counsel fees and disbursements, fees and taxes relative to
the filing of financing statements, and all expenses, costs and fees set forth incurred by or imposed
on the Agent by reason of the exercise of any of its rights and remedies under this Agreement or any
of the other Loan Documents.
“Participant” has the meaning set out in Section 9.4.
“Payment Office” means the Agent’s office located at 199 Bay Street, 4th Floor, Toronto,
Ontario, M5L 1A2, Attention: Senior Director, Portfolio Management, Asset Based Lending Group (or
such other office or individual as the Agent may hereafter designate in writing to the other parties
hereto).
“Pension Plan” means any pension or other employee benefit plan, in respect of which (i) is
maintained by any Credit Party or Related Party, (ii) any Credit Party or Related Party makes, has
made or is required to make (at any time during the five (5) calendar years preceding the date of this
Agreement) contributions in respect of its employees, or (iii) any other plan with respect to which any
Credit Party or any Related Party has incurred or may incur liability, including contingent liability
either to such plan or to any Person, administration or Governmental Authority.
“Permitted Discretion” means a determination made by the Agent in good faith and in the
exercise of reasonable (from the perspective of a secured asset-based lender) business judgment.
“Permitted Holders” means (a) Fadi Melki (in this definition, the “Primary Permitted
Holder”); (b) the spouse of the Primary Permitted Holder (including a widow or widower); (c) any
lineal descendent of the Primary Permitted Holder (treating for this purpose, any legally adopted
descendant as a lineal descendant); (d) the estate trustee of any Person listed in clauses (a) to (c);
(e) any trust (whether testamentary or inter vivos) primarily for the lineal descendants of the Primary
Permitted Holder, spouses of such lineal descendants, the Primary Permitted Holder himself or his

DOCS 14471271

- 24 spouse; and (f) any and all corporations which are directly or indirectly Controlled by any one or
more of the foregoing.
“Permitted Investments” means:
(a)

direct obligations of, or obligations the principal of and interest on which are
unconditionally guaranteed by, the Government of Canada or of any Canadian
province (or by any agency thereof to the extent such obligations are backed by the
full faith and credit of the Government of Canada or of such Canadian province), in
each case maturing within one year from the date of acquisition thereof;

(b)

investments in certificates of deposit, bankers’ acceptances and time deposits
maturing within 180 days from the date of acquisition thereof issued or guaranteed
by or placed with, and money market deposit accounts issued or offered by, any
Schedule I bank under the Bank Act (Canada);

(c)

deposits in bank accounts made in the ordinary course of business and otherwise
permitted hereunder.

“Permitted Liens” means:
(a)

Liens in favour of the Agent or Lenders for the obligations of the Borrower or any
other Credit Party under or pursuant to the Loan Documents;

(b)

Liens granted by a Credit Party in favour of another Credit Party in order to secure
any of its indebtedness to such other Credit Party, provided that such Liens are
subject to subordination and postponement arrangements satisfactory to the Agent;

(c)

Purchase Money Liens securing Indebtedness and Liens to secure Capital Lease
Obligations, in each case only to the extent permitted by Section 6.1(e);

(d)

Liens imposed by any Governmental Authority for Taxes not yet due and delinquent
or which are being contested in good faith in compliance with Section 5.3, and,
during such period during which such Liens are being so contested, such Liens shall
not be executed on or enforced against any of the assets of any Credit Party;

(e)

carrier’s, warehousemen’s, mechanics’, materialmen’s, repairmen’s, construction and
other like Liens arising by operation of Applicable Law, arising in the ordinary course
of business, which are not overdue for a period of more than 30 days or which are
being contested in good faith and by appropriate proceedings, and, during such
period during which such Liens are being so contested, such Liens shall not be
executed on or enforced against any of the assets of any Credit Party, provided in
each case that the applicable Credit Party shall have set aside on its books reserves
deemed adequate therefor and not resulting in qualification by auditors;

(f)

statutory Liens incurred or pledges or deposits made under worker’s compensation,
unemployment insurance and other social security legislation;

(g)

Liens or deposits to secure the performance of bids, tenders, trade contracts, leases,
statutory obligations, surety and appeal bonds, performance bonds and other
obligations of a like nature (other than for borrowed money) incurred in the ordinary
course of business

DOCS 14471271

- 25 (h)

servitudes, easements, rights-of-way, restrictions and other similar encumbrances on
real property imposed by Applicable Law or incurred in the ordinary course of
business and encumbrances consisting of zoning or building restrictions, easements,
licenses, restrictions on the use of property or minor imperfections or minor
encroachments in title thereto which, in the aggregate, are not material, and which do
not in any case materially detract from the value of the property subject thereto or
interfere with the ordinary conduct of the business of the Credit Parties;

(i)

Liens of or resulting from any judgment or award, the time for the appeal or petition
for rehearing of which shall not have expired, or in respect of which the Credit Parties
shall at any time in good faith be prosecuting an appeal or proceeding for review and
in respect of which a stay of execution pending such appeal or proceeding for review
shall have been secured;

(j)

undetermined or inchoate Liens and charges arising or potentially arising under
statutory provisions which have not at the time been filed or registered in accordance
with Applicable Law or of which written notice has not been duly given in accordance
with Applicable Law or which although filed or registered, relate to obligations not
due or delinquent;

(k)

the rights reserved to or vested in Governmental Authorities by statutory provisions
or by the terms of leases, licenses, franchises, grants or permits, which affect any
land, to terminate the leases, licenses, franchises, grants or permits or to require
annual or other periodic payments as a condition of the continuance thereof;

(l)

securities to public utilities or to any municipalities or Governmental Authorities or
other public authorities when required by such utilities, municipalities or
Governmental Authorities or such other public authorities in connection with the
supply of services or utilities to a Credit Party;

(m)

Liens or covenants restricting or prohibiting access to or from lands abutting on
controlled access highways or covenants affecting the use to which lands may be
put; provided that, in the case of a Credit Party such Liens or covenants do not
materially and adversely affect the use of such lands by the Credit Party;

(n)

Liens consisting of royalties payable with respect to any asset or property of a Credit
Party existing as of the Effective Date; provided that the existence of any such Lien
on any material property or asset of a Credit Party shall have been disclosed in
writing to the Lenders prior to the Effective Date;

(o)

Liens securing reimbursement obligations relating to letters of credit issued pursuant
to this Agreement, provided that the value of the collateral subject to any such Lien
does not exceed the amount of the related reimbursement obligation;

(p)

statutory Liens incurred or pledges or deposits made in favour of a Governmental
Authority to secure the performance of obligations of a Credit Party under
Environmental Laws to which any assets of such Credit Party are subject, provided
that no Default or Event of Default shall have occurred and be continuing;

(q)

a Lien granted by a Credit Party to a landlord to secure the payment of arrears of
rent in respect of leased properties in the Province of Quebec leased from such
landlord, provided that such Lien is limited to the assets located at or about such
leased properties;
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any Lien on any property or asset of a Credit Party existing on the date hereof and
set forth in Schedule 3.9; provided that (i) such Lien shall not apply to any other
property or asset of such Credit Party, and (ii) such Lien shall secure only those
obligations which it secures on the date hereof;

(s)

any Lien existing on any property or asset prior to the acquisition thereof by a Credit
Party or existing on any property or asset of any Person that becomes a Credit Party
after the date hereof prior to the time such Person becomes a Credit Party; provided
that (i) such Lien is not created in contemplation of or in connection with such
acquisition or such Person becoming a Credit Party, as the case may be, (ii) such
Lien shall not apply to any other property or assets of such Credit Party, and (iii)
such Lien shall secure only those obligations which it secures on the date of such
acquisition or the date such Person becomes a Credit Party, as the case may be;

(t)

any extension, renewal or replacement of any of the foregoing; provided, however,
that the Liens permitted hereunder shall not be extended to cover any additional
Indebtedness of the Credit Parties or their property (other than a substitution of like
property), except Liens in respect of Capital Lease Obligations and Purchase Money
Liens as permitted by (c) above;

(u)

Liens under applicable Pension Plan legislation that relate to contributions not yet
due;

(v)

Liens that relate to the reservations in any original grants from the Crown of any
lands or interests therein; and

(w)

Liens existing as of the Effective Date that are registered against title to the real
property of the Credit Parties.

“Permitted Shareholder Distribution” means the payment by Borrower of a distribution or
dividend on any of its Equity Securities subject to the following conditions: (i) Excess Availability for
the 90 days immediately prior to any such payment, and Excess Availability immediately after such
payment, are in each case greater than 15% of the Commitment; (ii) the Borrower shall have
maintained a Fixed Charge Coverage Ratio of 1.10:1.00 on the date of any such payment after
giving effect thereto, and (ii) no Default or Event of Default shall have occurred and be continuing on
the date of any such payment, or shall occur as a result of such payment.
“Person” includes any natural person, corporation, company, limited liability company,
unlimited liability company, trust, joint venture, association, incorporated organization, partnership,
Governmental Authority or other entity.
“Priority Payables” means, with respect to any Person, any amount payable by such Person
which is secured by a Lien which ranks or is capable of ranking prior to or pari passu with the Liens
created by the Security Documents in respect of any Eligible Accounts or Eligible Inventory,
including amounts owing for wages, vacation pay, severance pay (to the extend capable of ranking
prior to the Liens under the Security Documents under Applicable Law), employee deductions, sales
tax, excise tax, Tax payable pursuant to the ETA (net of GST input credits), income tax, workers
compensation, government royalties, pension fund obligations, Canadian Pension and other Pension
Plan obligations, real property tax and other statutory or other claims that have or may have priority
over, or rank pari passu with, such Liens created by the Security Documents.
“Property” means any interest in any kind of property or asset, whether movable or
immovable, corporeal or incorporeal.
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all or part of its purchase price, provided that such Lien (i) secures an amount not exceeding the
purchase price of such movable property, (ii) extends only to such movable property and its
proceeds, and (iii) is granted prior to or within 30 days after the purchase of such personal property.
“QST” means the Quebec sales tax imposed pursuant to an Act respecting the Québec sales
tax.
“Register” has the meaning set out in Section 9.4(c).
“Reimbursement Obligations” means, at any date, the sum of the outstanding obligations
of the Borrower to reimburse the Agent at such time to the extent that the Agent is obligated to
reimburse (a) the Issuing Bank at such time pursuant to any Letter of Credit and (b) the F/X Bank at
such time pursuant to any F/X Contract.
“Related Parties” means, with respect to any Person, such Person’s Affiliates and the
respective directors, officers, employees, agents and advisors of such Person and of such Person’s
Affiliates.
“Release” is to be broadly interpreted and shall include an actual or potential discharge,
deposit, spill, leak, pumping, pouring, emission, emptying, injection, escape, leaching, seepage or
disposal of any Hazardous Materials which is or may be in breach of any Environmental Laws.
“Rent Reserve” means a reserve up to a maximum of three months (or such longer period
as the Agent may determine in its Permitted Discretion) of rental payments or similar charges
payable under the lease for the applicable leased premises of any Credit Party where Collateral is
located and for which the relevant Credit Party has not delivered to the Agent an Acceptable
Landlord Waiver.
“Repayment Notice” means a notice in the form of Exhibit G.
“Report” is defined in Section 8.15(a).
“Required Lenders” means, at any time, Lenders having Commitments which represent, in
the aggregate, more than 50% of the aggregate amount of the Commitments of all the Lenders
under the Credit.
“Responsible Officer” means, with respect to any Person, the chairman, the president, any
vice president, the chief executive officer, chief financial officer or the chief operating officer, and, in
respect of financial or accounting matters, any Financial Officer of such Person; unless otherwise
specified, all references herein to a Responsible Officer mean a Responsible Officer of the Borrower.
“Restricted Payment” shall mean, with respect to any Person, any payment by such Person
(i) of any dividends on any of its Equity Securities, (ii) on account of, or for the purpose of setting
apart any property for a sinking or other analogous fund for, the purchase, redemption, retirement or
other acquisition of any of its Equity Securities or any warrants, options or rights to acquire any
Equity Securities, or the making by such Person of any other distribution in respect of any of its
Equity Securities, (iii) of any principal of or interest or premium on or of any amount in respect of a
sinking or analogous fund or defeasance fund for any Indebtedness of such Person ranking in right
of payment subordinate to any liability of such Person under the Loan Documents, (iv) of any
principal of or interest or premium on or of any amount in respect of a sinking or analogous fund or
defeasance fund for any Indebtedness of such Person to a shareholder of such Person or to an
Affiliate of a shareholder of such Person, (v) in respect of an Investment, or (vi) of any management,

DOCS 14471271

- 28 consulting or similar fee or any bonus payment or comparable payment, or by way of gift or other
gratuity, to any Affiliate of such Person or to any director or officer thereof.
“Restricted Subsidiary” means each Subsidiary of the Borrower which is not an
Unrestricted Subsidiary.
“Revolving Loan” has the meaning set out in Section 2.1.
“Rolling Period” means, as at the end of any calendar month, such calendar month taken
together with the eleven immediately preceding calendar months.
“Security Documents” means the agreements, documents or instruments described or
referred to in Section 4.1 and Section 5.11 (including, to the extent such Section describes an
amendment, the agreement, document or instrument amended thereby) and any and all other
agreements, documents or instruments now or hereafter executed and delivered by any Credit Party
or any other Person as security for the payment or performance of all or part of the obligations of the
Borrower (or such Credit Party or other Person) hereunder or under any other Loan Documents, as
any of the foregoing may have been, or may hereafter be, amended, modified or supplemented.
“Settlement Date” means the date, which shall be weekly, or more frequently at the
discretion of the Agent upon the occurrence of an Event of Default or a continuing decline or
increase of the Loans, that the Agent and the Lenders shall settle among themselves so that (a) the
Agent shall not at any time have, as the agent for the Lenders, any money at risk, and (b) on such
Settlement Date each Lender shall be responsible for its pro rata amount of the Revolving Loan,
calculated on the basis of each of their Applicable Percentages in respect of the outstanding
Exposure as at such date, provided that each Settlement Date shall be a Business Day.
“Standard Cost” means the standard cost of Inventory determined in accordance with the
applicable Credit Party’s published GAAP compliant inventory policy, consistently applied, and
excludes any portion of cost representing intercompany profit or gain in the case of Inventory
acquired from an Affiliate of any Credit Party.
“Standard Letter of Credit Fee” is defined in Section 2.10(b).
“Subordinated Debt” means Indebtedness, including any loans by the shareholders of the
Borrower or Related Parties as well as any Indebtedness of Related Parties supported by
guarantees made by the Borrower including the Guaranteed BDC Debt Documents and BDC SubDebt Documents that is subject to an Intercreditor Agreement acceptable to the Agent.
“Subordinated Debt Documents” means all documents relating to Subordinated Debt.
“Subsidiary” means, with respect to any Person (in this definition, the “parent”) at any date,
any other Person the accounts of which would be consolidated with those of the parent in the
parent’s consolidated financial statements if such financial statements were prepared in accordance
with GAAP as of such date, as well as any other Person (a) of which securities or other ownership
interests representing more than 50% of the equity or more than 50% of the ordinary voting power
or, in the case of a partnership, more than 50% of the general partnership interests are, as of such
date, owned, controlled or held, or (b) that is, as of such date, otherwise Controlled, in each case by
the parent or one or more Subsidiaries of the parent or by the parent and one or more Subsidiaries
of the parent.
“Swap Transaction” means any transaction or agreement entered into between the
Borrower and any other counterparty with respect to any swap, forward, future or derivative
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more rates, currencies, commodities, equity or debt instruments or securities, or economic, financial
or pricing indices or measures of economic, financial or pricing risk or value or any similar
transaction or any combination of these transactions.
“Taxes” means all taxes, charges, fees, levies, imposts and other assessments, including all
income, sales, use, goods and services, harmonized, value added, capital, capital gains, alternative,
franchise, net worth, branch transfer, land transfer, profits, withholding, payroll, employer health,
excise, stamp, documentary, real property and personal property taxes, and any other taxes,
customs duties, fees, assessments, or similar charges in the nature of a tax, including Canada
Pension Plan and provincial pension plan contributions, unemployment insurance payments and
workers’ compensation premiums, together with any instalments with respect thereto, and any
interest, fines and penalties with respect thereto, imposed by any Governmental Authority (including
federal, state, provincial, territorial, municipal and foreign Governmental Authorities), and whether
disputed or not.
“Transactions” means the execution, delivery and performance by the Borrower of this
Agreement and the other Loan Documents, the borrowing of Loans, the use of the proceeds thereof
and the issuance of Letters of Credit and the entering into of F/X Contracts hereunder.
“Type”, when used in reference to any Loan or Borrowing, refers to whether the rate of
interest on such Loan, or on the Loans comprising such Borrowing, is determined by reference to the
Canadian Prime Rate, the CDOR Rate, the Base Rate, the LIBO Rate, or is a Letter of Credit.
“Unrestricted Subsidiary” means any Subsidiary of the Borrower which, together with its
Subsidiaries, represents less than 1% of the consolidated assets or consolidated gross revenues of
the Borrower, including Copropriétés MYST Inc.
“Unused Line Fee” is defined in Section 2.10(a).
“U.S. Dollars” and “U.S.$” refer to lawful money of the United States of America.
“U.S.$ Equivalent” means, on any day, the amount of U.S. Dollars that the Agent could
purchase, in accordance with its normal practice, with a specified amount of Canadian Dollars based
on the spot rate at which U.S. Dollars are offered at the start of such day by CIBC in Toronto,
Ontario.
“Violation Notice” means any notice received by any Credit Party from any Governmental
Authority under any Environmental Law that the applicable Credit Party or any of its property and
assets is not in compliance with the requirements of any Environmental Law.
1.2

Classification of Loans and Borrowings.

For purposes of this Agreement, Loans may be classified and referred to by Type (e.g., a
“Canadian Prime Rate Loan”) and Borrowings also may be classified and referred to by Type (e.g.,
a “Canadian Prime Rate Borrowing”).
1.3

Terms Generally.

The definitions of terms herein shall apply equally to the singular and plural forms of the
terms defined. Whenever the context may require, any pronoun shall include the corresponding
masculine, feminine and neuter forms. The words “include”, “includes” and “including” shall be
deemed to be followed by the phrase “without limitation”. The word “will” shall be construed to have
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conjunctive. The word “shall” is mandatory; the word “may” is permissive. The words “to the
knowledge of” means, when modifying a representation, warranty or other statement of any Person,
that the fact or situation described therein is known by the Person (or, in the case or a Person other
than a natural Person, known by the Responsible Officer of that Person) making the representation,
warranty or other statement, or with the exercise of reasonable due diligence under the
circumstances (in accordance with the standard of what a reasonable Person in similar
circumstances would have done) would have been known by the Person (or, in the case of a Person
other than a natural Person, would have been known by such Responsible Officer of that Person).
Unless the context requires otherwise (a) any definition of or reference to any agreement, instrument
or other document herein shall be construed as referring to such agreement, instrument or other
document as from time to time amended, supplemented or otherwise modified (subject to any
restrictions on such amendments, supplements or modifications set forth herein), (b) any reference
herein to any statute or any section thereof shall, unless otherwise expressly stated, be deemed to
be a reference to such statute or section as amended, restated or re-enacted from time to time,
(c) any reference herein to any Person shall be construed to include such Person’s successors and
permitted assigns, (d) the words “herein”, “hereof” and “hereunder”, and words of similar import,
shall be construed to refer to this Agreement in its entirety and not to any particular provision hereof,
(e) all references herein to Articles, Sections, Exhibits and Schedules shall be construed to refer to
Articles and Sections of, and Exhibits and Schedules to, this Agreement, and (f) the words “asset”
and “property” shall be construed to have the same meaning and effect and to refer to any and all
tangible and intangible assets and properties, including cash, securities, accounts and contract
rights.
1.4

Accounting Terms; GAAP.

Except as otherwise expressly provided herein, all terms of an accounting or financial nature
shall be construed in accordance with GAAP, as in effect from time to time. All calculations of the
components of the financial information for the purposes of determining compliance with the financial
ratios and financial covenants contained herein shall be made on a basis consistent with GAAP in
existence as at the date of this Agreement and used in the preparation of the consolidated financial
statements of the Borrower referred to in Section 5.1(a), and all calculations with respect to inventory
shall use the same method for inventory valuation as used in the preparation of the Borrower’s
financial statements on the date hereof. Upon the adoption by the Borrower of International
Financial Reporting Standards, or in the event of a change in GAAP, the Borrower and the Agent
shall negotiate in good faith to revise (if appropriate) such ratios and covenants to give effect to the
intention of the parties under this Agreement as at the Effective Date, and any new ratio or covenant
shall be subject to approval by the Required Lenders. In the event that such negotiation is
unsuccessful, all calculations thereafter made for the purpose of determining compliance with the
financial ratios and financial covenants contained herein shall be made on a basis consistent with
GAAP in existence as at the Effective Date.
1.5

Time.

All time references herein shall, unless otherwise specified, be references to local time in
Montreal, Québec. Time is of the essence of this Agreement and the other Loan Documents.
1.6

Permitted Liens.

Any reference in any of the Loan Documents to a Permitted Lien is not intended to
subordinate or postpone, and shall not be interpreted as subordinating or postponing, or as any
agreement to subordinate or postpone, any Lien created by any of the Loan Documents to any
Permitted Lien.
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THE CREDITS
2.1

Commitments.

Subject to the terms and conditions set forth herein, each Lender commits to make Loans
(each such Loan made under this Section 2.1, a “Revolving Loan”) to the Borrower from time to
time during the period commencing on the Effective Date and ending on the Maturity Date (each
such commitment, a “Commitment”) in an aggregate principal amount up to the amount set forth
beside such Lender’s name in Schedule A under the heading “Commitment”, provided that a Lender
shall not be required to extend further credit hereunder if any further extension of credit made by
such Lender as requested by the Borrower would result in (i) such Lender’s Exposure exceeding
such Lender’s Commitment, or (ii) the sum of the total Exposure exceeding either the total
Commitment or the Borrowing Base. Within the foregoing limits and subject to the terms and
conditions set forth herein, the Borrower may borrow, repay and reborrow Revolving Loans. In
addition, the Borrower may, subject to the Agent’s prior written approval in its sole discretion, on at
least thirty (30) days’ prior written notice to the Agent, from time to time permanently increase the
Commitment in an aggregate principal amount of up to $10,000,000, provided that (i) such
Commitment increase shall be offered to each Lender on a pro rata basis, (ii) each Lender may
agree to accept or decline a requested Commitment increase in its sole discretion, (iii) no increase in
the Commitments shall be made if a Default or an Event of Default shall have occurred and be
continuing or would result after giving effect to such increase, (iv) each such increase shall be in a
minimum principal amount of $ 1,500,000, (v) the Borrower shall pay to the Agent, for the account of
the Lenders, a one-time fee in an amount equal to 0.30% of the amount of each such Commitment
increase where such increase is before the first anniversary of the Effective Date, 0.20% if it occurs
between the first and second anniversary of the Effective Date and 0.10% if it occurs after the
second anniversary of the Effective Date, and (vi) the aggregate principal amount of all such
Commitment increases shall not exceed $10,000,000. The pro rata share of each Lender’s
Commitment hereunder shall automatically increase as a result of any permitted increase in the
Commitment hereunder, and Schedule A shall be amended to reflect any such permitted increase.
2.2

Loans and Borrowings.

(a)
Each Revolving Loan shall be made as part of a Borrowing consisting of Revolving
Loans made by the Lenders rateably in accordance with their respective Commitments. The failure
of any Lender to make any Loan required to be made by it shall not relieve any other Lender of its
obligations hereunder; provided that the Commitments of the Lenders are several and no Lender
shall be responsible for any other Lender’s failure to make Loans as required.
(b)
Subject to the Letter of Credit Sub-Line limitation, the F/X Contract Sub-Line
limitation, the Borrowing Base limitations and the other limitations on Loans and Borrowings as
provided in this Agreement, each Borrowing shall be comprised entirely of Canadian Prime Loans,
Bankers’ Acceptances, BA Equivalent Loans, Base Rate Loans, LIBO Rate Loans and/or the
issuance of Letters of Credit or the entry into F/X Contracts.
(c)
Each Lender may at its option make any LIBO Rate Loan by causing any domestic or
foreign branch or Affiliate of such Lender to make such Loan; provided that any exercise of such
option shall not result in any increased costs for the Borrower or affect the obligation of the Borrower
to repay such Loan in accordance with the terms of this Agreement. At the commencement of each
Interest Period for any LIBO Rate Borrowing, such Borrowing shall be in an aggregate amount that is
an integral multiple of $100,000 and not less than $500,000. At the commencement of each
Contract Period for any BA Borrowing, such Borrowing shall be in an aggregate amount that is an
integral multiple of $100,000 and not less than $500,000. Borrowings of more than one Type may
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BA Borrowings or five LIBO Rate Borrowings outstanding.
2.3

Requests for Borrowings.

(a)
The initial Borrowings hereunder on the Effective Date in respect of the Revolving
Loan shall be Canadian Prime Borrowings and/or Base Rate Borrowings. Thereafter, to request a
Borrowing, the Borrower shall notify the Agent of such request by written Borrowing Request (i) in
the case of a LIBO Rate Borrowing, not later than 11:00 a.m., Toronto time, three Business Days
before the date of the proposed Borrowing, (ii) in the case of a BA Borrowing, not later than
11:00 a.m., Toronto time, two Business Days before the date of the proposed Borrowing, or (iii) in
the case of a Canadian Prime Borrowing or a Base Rate Borrowing, not later than 10:00 a.m.,
Toronto time, on the date of the proposed Borrowing; or (ii) in the case of a Letter of Credit in
accordance with Section 2.18 or the entry into an F/X Contract in accordance with Section 2.19, not
later than 11:00 a.m., Toronto time, five (5) Business Days before the date of the proposed
Borrowing. The Agent and each Lender are entitled to rely and act upon any written Borrowing
Request given or purportedly given by the Borrower, and the Borrower hereby waives the right to
dispute the authenticity and validity of any such request or resulting transaction once the Agent or
any Lender has advanced funds or the Issuing Bank has issued a Letter of Credit based on such
written Borrowing Request. Each such written Borrowing Request shall be substantially in the form
of Exhibit B and shall specify the following information:
(i)

the aggregate amount of each requested Borrowing and the Type thereof;

(ii)

the date of such Borrowing, which shall be a Business Day;

(iii)

whether such Borrowing is to be a Canadian Prime Borrowing, a BA
Borrowing, a Base Rate Borrowing, a LIBO Rate Borrowing, or the issuance
of a Letter of Credit in accordance with Section 2.18 or the entry into an F/X
Contract in accordance with Section 2.19;

(iv)

in the case of a LIBO Rate Borrowing, the initial Interest Period to be
applicable thereto, which shall be a period contemplated by the definition of
the term “Interest Period”, and in the case of a BA Borrowing, the initial
Contract Period to be applicable thereto, which shall be a period
contemplated by the definition of the term “Contract Period”; and

(v)

the location and number of the Borrower’s account to which funds are to be
disbursed, which shall comply with the requirements of this Agreement.

(b)
If no election as to the Type of Borrowing is specified, then the requested Borrowing
shall be a Canadian Prime Borrowing (if denominated in Canadian Dollars) or a Base Rate
Borrowing (if denominated in U. S. Dollars). If no currency is specified, the Borrowing shall be
denominated in Canadian Dollars. If no Interest Period is specified with respect to any requested
LIBO Rate Borrowing, then the Borrower shall be deemed to have selected an Interest Period of a
one month duration. If no Contract Period is specified with respect to any requested BA Borrowing,
then the Borrower shall be deemed to have selected a Contract Period of a one month duration.
(c)
Each Borrowing initially shall be of the Type specified in the applicable Borrowing
Request. Thereafter, the Borrower may elect to convert a Borrowing to a different Type or to
continue such Borrowing and, in the case of (i) a LIBO Rate Borrowing, may elect a new Interest
Period therefor, or (ii) a BA Borrowing, may elect a new Contract Period therefor, all as provided in
this Section 2.3(c). The Borrower may elect different options with respect to different portions of the
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holding the Loans comprising such Borrowing in accordance with their Applicable Percentage, and
the Loans comprising each such portion shall be considered a separate Borrowing. To make an
election pursuant to this Section 2.3(c), the Borrower shall notify the Agent of such election in the
manner and by the time that a Borrowing Request would be required under Section 2.3(a) if the
Borrower were requesting a Borrowing of the Type resulting from such election to be made on the
effective date of such election. In addition to the information specified in Section 2.3(a), each
Borrowing Request shall specify the Borrowing to which such request applies and, if different options
are being elected with respect to different portions thereof, the portions thereof to be allocated to
each resulting Borrowing.
(d)
In the absence of a timely and proper election with regard to (i) LIBO Rate
Borrowings, the Borrower shall be deemed to have elected to convert such LIBO Rate Borrowings to
Base Rate Borrowings on the last day of the Interest Period of the relevant LIBO Rate Borrowings,
and (ii) BA Borrowings, the Borrower shall be deemed to have elected to convert such BA
Borrowings to Canadian Prime Borrowings on the last day of the Contract Period of the relevant BA
Borrowings.
(e)
The Agent shall not incur any liability to the Borrower as a result of acting in
accordance with any notice or request referred to in this Section 2.3, which notice or request the
Agent believes in good faith to have been given by an officer duly authorized by the Borrower to
request Loans on its behalf or for otherwise acting in good faith under this Section 2.3, and the
crediting of Loans to the Borrower’s disbursement accounts, or transmittal to such Person or other
bank account as the Borrower shall direct, shall conclusively establish the obligation of the Borrower
to repay such Loans as provided herein. Nothing herein shall, however, release or be deemed to
release the Agent in respect of its gross negligence or intentional fault.
(f)
Except to the extent otherwise permitted to the contrary hereunder, any Borrowing
Request made pursuant to in this Section 2.3 shall be irrevocable and the Borrower shall be bound
to borrow the funds requested therein in accordance therewith.
2.4

Funding of Borrowings.

(a)
Each Lender shall make each Loan to be made by it hereunder on the proposed date
thereof by wire transfer of immediately available funds by 12:00 noon, Toronto time, to the account
of the Agent most recently designated by it for such purpose by notice to the Lenders. The Agent
will make such Loans available to the Borrower by promptly crediting the amounts so received, in
like funds, to an account of the Borrower and designated by the Borrower in the applicable
Borrowing Request. The Borrower shall satisfy Reimbursement Obligations promptly as they arise
by way of a request for a Loan and all Loans made hereunder to satisfy Reimbursement Obligations:
(i) in respect of any Letter of Credit shall be remitted by the Agent to the Issuing Bank in accordance
with such Letter of Credit (unless the Issuing Bank has already been fully reimbursed directly by the
Borrower in respect of drawings under the Letter of Credit), and (ii) in respect of any F/X Contract
shall be remitted by the Agent to the F/X Bank in accordance with such F/X Contract (unless the F/X
Bank has already been fully reimbursed directly by the Borrower in respect of all such losses in
respect of the F/X Contract).
(b)
The Agent may, upon notice given by the Agent no later than 12:00 p.m. Toronto
time on any Settlement Date, request each Lender to make, and each Lender hereby agrees to
make, a Revolving Loan in an amount equal to such Lender’s Applicable Percentage (calculated
with respect to the aggregate Commitments then outstanding) of the aggregate amount of the
Revolving Loans made by the Agent from the preceding Settlement Date to the date of such notice.
Each Lender’s obligation to make the Revolving Loans and to make the settlements pursuant to this
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recoupment, defence or other right which any such Lender or the Borrower may have against the
Agent, the Borrower, any Lender or any other Person for any reason whatsoever; (ii) any adverse
change in the condition (financial or otherwise) of the Borrower; or (iii) any other circumstance,
happening or event whatsoever, whether or not similar to any of the foregoing. Without limiting the
liability and obligation of each Lender to make such advances, the Borrower authorizes the Agent to
charge the Borrower’s loan account to the extent amounts received from the Lenders are not
sufficient to repay in full the amount of any such deficiency. To the extent that any Lender has failed
to fund all such payments and Revolving Loans, the Agent shall be entitled to set off the funding
short-fall against that Lender’s pro rata share of all payments received from the Borrower.
(c)
The Agent, for the account of the Lenders, shall disburse all amounts to the Borrower
and shall handle all collections. It is understood that for purposes of advances to the Borrower and
for purposes of this Section 2.4, the Agent is using the funds of the Agent.
(d)
Unless the Agent shall have been notified in writing by any Lender prior to any
advance to the Borrower that such Lender will not make the amount which would constitute its share
of the Borrowing on such date available to the Agent, the Agent may assume that such Lender shall
make such amount available to the Agent on a Settlement Date, and the Agent may, in reliance
upon such assumption, make available to the Borrower a corresponding amount. A certificate of the
Agent submitted to any Lender with respect to any amount owing under this Section 2.4 shall be
conclusive, absent manifest error. If such Lender’s share of such Borrowing is not in fact made
available to the Agent by such Lender on the Settlement Date, the Agent shall be entitled to recover
such amount with interest thereon at the rate per annum applicable to Revolving Loans hereunder,
on demand, from the Borrower without prejudice to any rights which the Agent may have against
such Lender hereunder. Nothing contained in this shall relieve any Lender which has failed to make
available its Applicable Percentage of any borrowing hereunder from its obligation to do so in
accordance with the terms hereof. Nothing contained herein shall be deemed to obligate the Agent
to make available to the Borrower the full amount of a requested advance when the Agent has any
notice (written or otherwise) that any of the Lenders will not advance its Applicable Percentage
thereof.
(e)
On the Settlement Date, the Agent and the Lenders shall each remit to the other, in
immediately available funds, all amounts necessary so as to ensure that, as of the Settlement Date,
the Lenders shall have their Applicable Percentage share of all outstanding Obligations other than in
respect of F/X Contracts, which shall remain with the F/X Bank.
(f)
The Agent shall forward to each Lender, at the end of each calendar month, a copy
of the account statement rendered by the Agent to the Borrower.
(g)
The Agent shall, after receipt of any interest and fees earned under this Agreement,
promptly remit to the Lenders their Applicable Percentage of any (i) fees they are entitled to receive,
and (ii) interest computed at the rate and as provided for in this Agreement on all outstanding
amounts advanced by the Lenders on each Settlement Date, prior to adjustment, that are
subsequent to the last remittance by the Agent to the Lenders of such interest amounts. This shall
not apply to fees in respect of F/X Contracts, which shall be retained by the F/X Bank.
2.5

Interest.

(a)
The Loans comprising each Canadian Prime Borrowing shall bear interest (computed
on the basis of the actual number of days elapsed over a year of 365 days or 366 days, as the case
may be) at a rate per annum equal to the Canadian Prime Rate plus the Applicable Margin from time
to time in effect. The Loans comprising each Base Rate Borrowing shall bear interest (computed on
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the Base Rate plus the Applicable Margin from time to time in effect. The Loans comprising each
LIBO Rate Borrowing shall bear interest (computed on the basis of the actual number of days in the
relevant Interest Period over a year of 360 days) at the LIBO Rate for the Interest Period in effect for
such LIBO Rate Borrowing plus the Applicable Margin in effect on the first day of the relevant
Interest Period. The Loans comprising each BA Borrowing shall be subject to an Acceptance Fee,
which shall be payable as set out in Section 2.11.
(b)
If a Default or an Event of Default has occurred and is continuing, all amounts
outstanding hereunder (including, without duplication, all Loans and all Letter of Credit Exposure and
F/X Exposure) shall bear interest, after as well as before judgment, at a rate per annum equal to 2%
plus the rate otherwise applicable to such Loan or, in the case of any amount not constituting
principal or interest on a Loan, at a rate equal to 2% plus the rate otherwise applicable to, in the
case of Canadian Dollar amounts, Canadian Prime Loans, or in the case of U.S. Dollar amounts,
Base Rate Loans.
(c)
Accrued interest on each Loan shall be payable in arrears on the earlier of (i) each
applicable Interest Payment Date, and (ii) the date of termination of the Commitments. In addition,
in the event of any repayment or prepayment of any Loan, accrued interest on the principal amount
repaid or prepaid shall be payable on the date of such repayment or prepayment.
(d)
All interest hereunder shall be payable for the actual number of days elapsed
(including the first day but excluding the last day). Any Loan that is repaid on the same day on
which it is made shall bear interest for one day. The applicable Canadian Prime Rate, Base Rate,
LIBO Rate or CDOR Rate shall be determined by the Agent, and such determination shall be
conclusive absent manifest error.
(e)
For the purposes of the Interest Act (Canada) and disclosure thereunder, whenever
any interest or any fee to be paid hereunder or in connection herewith is to be calculated on the
basis of a 360-day or 365-day year, the yearly rate of interest to which the rate used in such
calculation is equivalent is the rate so used multiplied by the actual number of days in the calendar
year in which the same is to be ascertained and divided by 360 or 365, as applicable. The rates of
interest under this Agreement are nominal rates, and not effective rates or yields. The principle of
deemed reinvestment of interest does not apply to any interest calculation under this Agreement.
(f)
If any provision of this Agreement would oblige the Borrower to make any payment of
interest or other amount payable to any Lender in an amount or calculated at a rate which would be
prohibited by any Applicable Law or would result in a receipt by that Lender of “interest” at a
“criminal rate” (as such terms are construed under the Criminal Code (Canada)), then,
notwithstanding such provision, such amount or rate shall be deemed to have been adjusted with
retroactive effect to the maximum amount or rate of interest, as the case may be, as would not be so
prohibited by Applicable Law or so result in a receipt by that Lender of “interest” at a “criminal rate”,
such adjustment to be effected, to the extent necessary (but only to the extent necessary), as
follows:
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(i)

first, by reducing the amount or rate of interest required to be paid to the
affected Lender under Section 2.5;

(ii)

second, by reducing any fees, commissions, costs, expenses, premiums and
other amounts required to be paid to the affected Lender which would
constitute interest for purposes of section 347 of the Criminal Code
(Canada);

- 36 (iii)

third, by reducing the amount of principal Exposure outstanding; and

(iv)

thereafter, by returning any remaining amount to the Borrower.

(g)
Notwithstanding anything to the contrary contained in this Agreement, if, as a result
of any restatement or other adjustment to the financial statements delivered under this Agreement
(including any adjustment to unaudited financial statements as a result of subsequent audited
financial statements) or for any other reason (including without limitation an adjustment on any
subsequent Borrowing Base Report delivered hereunder), the Borrower, the Agent or the Lenders
determine that any fees for any period was lower than would otherwise be the case had such
inaccuracy not occurred, then the Borrower shall immediately and retroactively be obligated to pay to
the Agent for the account of the applicable Lenders, promptly on demand by the Agent (or, if an
Event of Default pursuant to any of Sections 7.1(h), (i) or (j) shall have occurred and be continuing,
automatically and without further action by the Agent), an amount equal to the excess of the amount
of fees that should have been paid by the Borrower for such period over the amount of fees actually
paid by the Borrower for such period, plus interest on such amount at the rate otherwise applicable
herein. The Borrower’s obligations under this Section 2.5(g) shall survive the termination of the
Commitments and the repayment of all Indebtedness hereunder.
2.6

Termination and Reduction of Commitments.

(a)
Unless previously terminated and subject to any earlier demand for payment upon
the occurrence of an Event of Default, the Commitments shall terminate on the Maturity Date.
(b)
The Borrower may, upon five Business Days prior written notice to the Agent,
permanently cancel any unused portion of the Commitments, provided, however, that the Borrower
shall pay to the Agent, on the date on which such cancellation becomes effective, the Early
Termination Fee in respect of the cancelled portion of the Commitments. The Agent shall promptly
notify each Lender of the receipt by the Agent of any such notice. Any such cancellation shall be
applied rateably in respect of the Commitments of each Lender. Each notice delivered by the
Borrower pursuant to this Section 2.6(b) shall be irrevocable. For greater certainty, the Early
Termination Fee shall be payable if this Agreement terminates prior to the Maturity Date for any
reason, including following the occurrence of an Event of Default. Notwithstanding the termination of
this Agreement, until all Obligations are irrevocably and indefeasibly paid and performed in full, the
Credit Parties shall remain bound by the terms of this Agreement and under the Loan Documents
and shall not be relieved of any of their Obligations and the Agent and Lenders shall retain all their
rights and remedies hereunder and under the Loan Documents (including, without limitation, in all
then existing and after-arising Collateral). Pending a final accounting, the Agent may withhold any
balances in the Borrower’s loan account to cover all of the Obligations, whether absolute or
contingent, including cash reserves for any contingent Obligations, including an amount equal to
110% of the face amount of any outstanding Letters of Credit with an expiry date on, or within thirty
(30) days of the effective date of termination of this Agreement.
(c)
Unless the Commitments have been previously terminated, upon the occurrence of
the Maturity Date, the Commitment of each Lender shall be permanently reduced to an amount
equal to the amount of the Loans made by such Lender at such date and the Commitment shall be
permanently reduced by an amount equal to such reduction of such Commitment.
(d)
Subject to the other terms and conditions of this Agreement and unless the
Commitments have been earlier terminated, the Commitments shall be available hereunder from the
Effective Date until the Maturity Date.
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Notwithstanding anything herein to the contrary, there shall be no Early Termination
Fee payable if the Borrower repays all Obligations hereunder with proceeds from another facility
where the Agent is the Lender.
2.7

Repayment of Loans.

The Borrower hereby unconditionally promises to pay to the Agent for the account of each
Lender the then unpaid principal amount of each Revolving Loan and all other Obligations on the
earlier of the Maturity Date and the date that the Commitment is terminated pursuant to
Section 2.6(b) or Section 7.1.
2.8

Evidence of Debt.

(a)
Each Lender shall maintain in accordance with its usual practice an account or
accounts evidencing the Indebtedness of the Borrower to such Lender resulting from each
Borrowing made by such Lender hereunder, including the amounts of principal and interest payable
and paid to such Lender from time to time hereunder.
(b)
The Agent shall maintain accounts in which it shall record (i) the amount of each
Borrowing made hereunder, the Type thereof and, in the cases of BA Borrowings and LIBO Rate
Loans, the relevant Contract Period or Interest Period, applicable thereto, (ii) the amount of any
principal or interest due and payable or to become due and payable from the Borrower to each
Lender hereunder, and (iii) the amount of any sum received by the Agent hereunder for the account
of the Lenders and each Lender’s share thereof.
(c)
The entries made in the accounts maintained pursuant to Sections 2.8(a) and
(b) shall be conclusive evidence (absent manifest error) of the existence and amounts of the
obligations recorded therein and shall be admissible in any action or proceeding arising therefrom;
provided that the failure of any Lender or the Agent to maintain such accounts or any error therein
shall not in any manner affect the obligation of the Borrower to repay the Borrowings in accordance
with the terms of this Agreement. In the event of a conflict between the records maintained by the
Agent and any Lender, the records maintained by the Agent shall govern.
2.9

Prepayments.

(a)
Mandatory Borrowing Base Prepayments. If at any time the aggregate Exposure of
all Lenders is in excess of (i) the Borrowing Base or (ii) the total Commitment, the Borrower shall,
upon request by the Agent, promptly pay to the Agent, for the account of the Lenders, the amount of
such excess to be applied (i) first, in satisfaction of all Reimbursement Obligations, if any,
outstanding at such time, (ii) second, as a prepayment of the Revolving Loans, and (iii) third, as
Cover for any remaining Bankers’ Acceptances, Letter of Credit Exposure and F/X Exposure in an
amount of such remaining excess.
(b)
Application of Cover Amount. The amount of Cover shall be paid by the Borrower
under Section 2.9(a) to the Agent and retained by the Agent in a collateral account maintained by
the Agent at its Payment Office and collaterally assigned to, or charged in favour of, the Agent as
security until such time as the applicable Letters of Credit and F/X Contracts shall have expired or
matured and Reimbursement Obligations, if any, with respect thereto shall have been fully satisfied;
provided that if any such Reimbursement Obligations are not satisfied when due hereunder, the
Agent may apply any or all amounts in such collateral account in satisfaction of any or all such
Reimbursement Obligations.
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Currency Fluctuations. If, at any time, the Canadian $ Equivalent of the Loans made
by any Lender to the Borrower under any Credit exceeds the Commitment of such Lender under
such Credit (any such excess being referred to in this Section as an “Excess Amount”), then the
Borrower will forthwith repay to the Agent, for the account of each applicable Lender, an amount
equal to the Excess Amount with respect to such Lender. The Agent shall request repayment of any
Excess Amount forthwith upon request therefor by any Lender, but the Agent is not otherwise
required to monitor Excess Amount levels or to request repayment thereof.
(d)
Voluntary Prepayment. The Borrower may, upon delivery of a Repayment Notice to
the Agent (delivered in accordance with the notice periods applicable to delivery of a Borrowing
Request under Section 2.3(a)), prepay all or any part of a Canadian Prime Borrowing, or Base Rate
Borrowing, BA Borrowing or LIBO Rate Borrowing (provided that any such prepayment of part of a
BA Borrowing or a LIBO Borrowing, and any BA Borrowing or LIBO Borrowing not repaid by such
partial payment, shall be in amounts contemplated by Section 2.2(c)), provided that a BA Borrowing
or LIBO Rate Borrowing or part thereof may only be repaid on the last day of the Contract Period or
Interest Period, as the case may be. Each Repayment Notice delivered hereunder shall be
irrevocable. No prepayment under this Section 2.9(d) shall permanently reduce or terminate any of
the Commitments.
(e)
Notice by Agent. Upon receipt of any prepayment or Repayment Notice pursuant to
this Section 2.9, the Agent shall promptly notify each applicable Lender of the contents thereof and
of such Lender’s Applicable Percentage of such prepayment and the corresponding Early
Termination Fee, if any. Each Repayment Notice provided by the Borrower in respect of any
permanent repayment or prepayment hereunder shall be in the form of Exhibit G and shall be
irrevocable at such time as the Agent or any Lender has commenced taking any action pursuant to
any such prepayment notice.
2.10

Fees.

(a)
The Borrower shall pay to the Agent for the account of and distribution to each
Lender rateably in accordance with each such Lender’s Applicable Percentage, in Canadian Dollars,
an unused line fee (the “Unused Line Fee”) for the period commencing on the Effective Date to and
including the Maturity Date (or such earlier date as the Commitments shall have been terminated
entirely) computed at a rate of 0.25% per annum on the average daily excess amount of the
aggregate Commitments over the aggregate Exposure (but excluding, solely for the purpose of this
Section 2.10, any F/X Exposure). The Unused Line Fees on the Commitments shall be calculated
monthly in arrears on the last Business Day of each calendar month (and on the date on which the
Commitments terminate) and each such calculated amount shall be payable on the first Business
Day of the immediately following calendar month (or on the date on which the Commitments
terminate, as the case may be). All Unused Line Fees shall be computed on the basis of a year of
365 or 366 days, as the case may be, and shall be payable for the actual number of days elapsed
(including the first day but excluding the last day).
(b)
The Borrower agrees to pay to the Agent for the account of each Lender rateably in
accordance with each Lender’s Applicable Percentage, a fee (a “Letter of Credit Fee”) with respect
to the provision of Letters of Credit, at the rate of 1.00% per annum on the average daily amount of
the Letter of Credit Exposure with respect to documentary Letters of Credit and at the rate of 1.75%
per annum on the average daily amount of the Letter of Credit Exposure with respect to standby
Letters of Credit, in each case during the period from and including the Effective Date (or the date on
which any Letter of Credit Exposure first exists to but excluding the latter of: (i) the date of
termination of the Commitments and (ii) the date on which there ceases to be any Letter of Credit
Exposure. All such Letter of Credit Fees shall be calculated monthly in arrears on the last Business
Day of each calendar month (and on the date on which the Commitments terminate) and each such
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month (or on the date on which the Commitments terminate, as the case may be); provided that all
Letter of Credit Fees, together with all Standard Letter of Credit Fees (as defined below), accruing
after the date on which the Commitments terminate shall be payable on demand. All Standard
Letter of Credit Fees payable pursuant to this Section 2.10(b) shall be computed on the basis of a
year of 365 or 366 days, as the case may be, and shall be payable for the actual number of days
elapsed (including the first day but excluding the last day). The Borrower also agrees to pay to the
Issuing Bank, the Issuing Bank’s standard fees (the “Standard Letter of Credit Fees”) with respect
to the issuing, administration, handling, amendment, renewal or extension of any Letter of Credit or
processing of drawings thereunder. Such Standard Letter of Credit Fees shall be payable within 10
days after demand by the Agent or the Issuing Bank. It is acknowledged and agreed by the Lenders
that the Issuing Bank may charge fees and other amounts directly to the Agent as a condition to
issuing Letters of Credit and such fees and other amounts, to the extent that the Agent has not been
reimbursed therefor by the Borrower, shall be charged by the Agent against each Lender’s rateable
share (taking into account each such Lender’s Applicable Percentage) of other amounts owing from
the Agent to each Lender (including, without limitation, each such Lender’s rateable share of Letter
of Credit Fees).
(c)
The Borrower agrees to pay to the Agent, for its own account, on the Effective Date
the Loan Facility Fee (in Canadian Dollars).
(d)
The Borrower agrees to pay to the Agent, for its own account, on the Effective Date
and on the first Business Day of each calendar month thereafter the Administrative Management
Fee, which the Borrower acknowledges and agrees shall be fully earned when paid.
(e)
The Borrower agrees to pay to the Agent, for its own account, the Agent’s standard
charges, fees, costs and expenses for its field examinations, verifications and audits in an amount
equal to $1,200 per person per day plus such field examiner’s and auditor’s out-of-pocket expenses.
(f)
The Borrower agrees to pay to the Agent, for its own account, fees payable in the
amounts and at the times separately agreed upon in writing between the Borrower and the Agent.
(g)
All fees payable hereunder shall be paid on the dates due, in immediately available
funds, to the Agent, for its own account or for distribution to the Lenders or CIBC, as the case may
be. Fees paid shall not be refundable except in the case of manifest error in the calculation of any
fee payment.
2.11

BA Borrowings.

(a)
Subject to the terms and conditions of this Agreement, the Borrower may request a
Borrowing by presenting drafts for acceptance and purchase as Bankers’ Acceptances by the
Lenders.
(b)
No Contract Period with respect to a BA Borrowing shall extend beyond the Maturity
Date. The Borrower shall not be entitled to obtain or roll over any BA Borrowings at any time that a
Default or an Event of Default has occurred and is continuing.
(c)
To facilitate availment of BA Borrowings, the Borrower hereby appoints each Lender
as its attorney to sign and endorse on its behalf (in accordance with a Borrowing Request relating to
a BA Borrowing), in handwriting or by facsimile or mechanical signature as and when deemed
necessary by such Lender, blank forms of Bankers’ Acceptances in the form requested by such
Lender. In this respect, it is each Lender’s responsibility to maintain an adequate supply of blank
forms of Bankers’ Acceptances for acceptance under this Agreement. The Borrower recognizes and
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shall bind the Borrower as fully and effectually as if signed in the handwriting of and duly issued by
the proper signing officers of the Borrower. Each Lender is hereby authorized (in accordance with a
Borrowing Request relating to a BA Borrowing) to issue such Bankers’ Acceptances endorsed in
blank in such face amounts as may be determined by such Lender; provided that the aggregate
amount thereof is equal to the aggregate amount of Bankers’ Acceptances required to be accepted
and purchased by such Lender. No Lender shall be liable for any damage, loss or other claim
arising by reason of any loss or improper use of any such instrument except the gross negligence or
intentional fault of the Lender or its officers, employees, agents or representatives. Each Lender
shall maintain a record with respect to Bankers’ Acceptances (i) received by it in blank hereunder,
(ii) voided by it for any reason, (iii) accepted and purchased by it hereunder, and (iv) cancelled at
their respective maturities. On request by or on behalf of the Borrower, a Lender shall cancel all
forms of Bankers’ Acceptances which have been pre-signed or pre-endorsed on behalf of the
Borrower and which are held by such Lender and are not required to be issued in accordance with
the Borrower’s irrevocable notice. Alternatively, the Borrower agrees that, at the request of the
Agent, the Borrower shall deliver to the Agent a “depository note” which complies with the
requirements of the Depository Bills and Notes Act (Canada), and consents to the deposit of any
such depository note in the book-based debt clearance system maintained by the Canadian
Depository for Securities.
(d)
Drafts of the Borrower to be accepted as Bankers’ Acceptances hereunder shall be
signed as set out in this Section 2.11. Notwithstanding that any person whose signature appears on
any Bankers’ Acceptances may no longer be an authorized signatory for any Lender or the Borrower
at the date of issuance of a Bankers’ Acceptances, such signature shall nevertheless be valid and
sufficient for all purposes as if such authority had remained in force at the time of such issuance and
any such Bankers’ Acceptances so signed shall be binding on the Borrower.
(e)
Promptly following receipt of a Borrowing Request specifying a Borrowing by way of
Bankers’ Acceptances, the Agent shall so advise the Lenders and shall advise each Lender of the
aggregate face amount of the Bankers’ Acceptances to be accepted by it and the applicable
Contract Period (which shall be identical for all Lenders). The aggregate face amount of the
Bankers’ Acceptances to be accepted by the Lenders shall be in a minimum aggregate amount of
Cdn.$500,000 and shall be a whole multiple of Cdn.$100,000, and such face amount shall be in the
Lenders’ pro rata portions of such Borrowing, provided that the Agent may in its sole discretion
increase or reduce any Lender’s portion of such BA Borrowing to the nearest Cdn.$10,000 without
reducing the overall Commitments.
(f)
Upon acceptance of a Bankers’ Acceptance by a Lender, such Lender shall
purchase, or arrange for the purchase of, each Bankers’ Acceptance from the Borrower at the
Discount Rate for such Lender applicable to such Bankers’ Acceptance accepted by it and provide to
the Agent the Discount Proceeds therefor for the account of the Borrower. The Acceptance Fee
payable by the Borrower to a Lender under Section 2.5 in respect of each Bankers’ Acceptance
accepted by such Lender shall be set off against the Discount Proceeds payable by such Lender
under this Section 2.11.
(g)
Each Lender may at any time and from time to time hold, sell, rediscount or
otherwise dispose of any or all Bankers’ Acceptances accepted and purchased by it.
(h)
If a Lender is not a chartered bank under the Bank Act (Canada) or if a Lender
notifies the Agent in writing that it is otherwise unable to accept Bankers’ Acceptances, such Lender
will, instead of accepting and purchasing Bankers’ Acceptances, make a Loan (a “BA Equivalent
Loan”) to the Borrower in the amount and for the same term as the draft which such Lender would
otherwise have been required to accept and purchase hereunder. Each such Lender will provide to
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such BA Equivalent Loan will bear interest at the same rate which would result if such Lender had
accepted (and been paid an Acceptance Fee) and purchased (on a discounted basis) a Bankers’
Acceptance for the relevant Contract Period (it being the intention of the parties that each such BA
Equivalent Loan shall have the same economic consequences for the Lenders and the Borrower as
the Bankers’ Acceptance which such BA Equivalent Loan replaces). All such interest shall be paid
in advance on the date such BA Equivalent Loan is made, and will be deducted from the principal
amount of such BA Equivalent Loan in the same manner in which the Discount Proceeds of a
Bankers’ Acceptance would be deducted from the face amount of the Bankers’ Acceptance. Subject
to repayment requirements, on the last day of the relevant Contract Period for such BA Equivalent
Loan, the Borrower shall be entitled to convert each such BA Equivalent Loan into another type of
Loan, or to roll over each such BA Equivalent Loan into another BA Equivalent Loan, all in
accordance with the applicable provisions of this Agreement.
(i)
With respect to each BA Borrowing, at or before 10:00 a.m. two Business Days
before the last day of the Contract Period of such BA Borrowing, the Borrower shall notify the Agent
in writing if the Borrower intends to issue Bankers’ Acceptances on such last day of the Contract
Period to provide for the payment of such maturing BA Borrowing. If the Borrower fails to notify the
Agent of its intention to issue Banker’s Acceptances on such last day of the Contract Period, the
Borrower shall provide payment to the Agent on behalf of the Lenders of an amount equal to the
aggregate face amount of such BA Borrowing on the last day of the Contract Period of thereof. If the
Borrower fails to make such payment, such maturing Bankers’ Acceptances shall be deemed to
have been converted on the last day of the Contract Period into a Canadian Prime Loan in an
amount equal to the face amount of such Bankers’ Acceptances.
(j)
The Borrower waives presentment for payment and any other defence to payment of
any amounts due to a Lender in respect of a Bankers’ Acceptances accepted and purchased by it
pursuant to this Agreement which might exist solely by reason of such Bankers’ Acceptances being
held, at the maturity thereof, by such Lender in its own right, and the Borrower agrees not to claim
any days of grace if such Lender, as holder, sues the Borrower on the Bankers’ Acceptances for
payment of the amount payable by the Borrower thereunder. On the last day of the Contract Period
of a Bankers’ Acceptances, or such earlier date as may be required or permitted pursuant to the
provisions of this Agreement, the Borrower shall pay the Lender that has accepted and purchased
such Bankers’ Acceptances the full face amount of such Bankers’ Acceptances and, after such
payment, the Borrower shall have no further liability in respect of such Bankers’ Acceptances and
such Lender shall be entitled to all benefits of, and be responsible for all payments due to third
parties under, such Bankers’ Acceptances.
(k)
If a Lender grants a participation in a portion of its rights under this Agreement to a
participant under Section 9.4(e), then, in respect of any BA Borrowing, a portion thereof may, at the
option of such Lender, be by way of Bankers’ Acceptance accepted by such Participant. In such
event, the Borrower shall upon request of the Agent or the Lender granting the participation execute
and deliver a form of Bankers’ Acceptance undertaking in favour of such Participant for delivery to
such participant.
(l)
Except as required by any Lender upon the occurrence of an Event of Default, no BA
Borrowing may be repaid by the Borrower prior to the expiry date of the Contract Period applicable
to such BA Borrowing; provided, however, that the Borrower may defease any BA Borrowing by
depositing with the Agent an amount that is sufficient to repay such BA Borrowing on the expiry date
of the Contract Period applicable to such BA Borrowing.
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Increased Costs; Illegality; Alternate Rate of Interest; Replacement of Lenders.
(a)

If any Change in Law shall:
(i)

impose, modify or deem applicable any reserve, special deposit or similar
requirement against assets of, deposits with or for the account of, or credit
extended by, any Lender; or

(ii)

impose on any Lender or the Issuing Bank or the London interbank market
any other condition affecting this Agreement (including the imposition on any
Lender of, or any change to, any Indemnified Tax or other charge with
respect to its LIBO Rate Loans or any Letter of Credit or participation therein,
or its obligation to make LIBO Rate Loans or any Letter of Credit);

and the result of any of the foregoing shall be to increase the cost to such Lender of making or
maintaining any Loan (or of maintaining its obligation to make any such Loan) or to increase the cost
to such Lender of participating in, issuing or maintaining any Letter of Credit or any Loan or to
reduce the amount of any sum received or receivable by such Lender hereunder (whether of
principal, interest or otherwise), then the Borrower will pay to such Lender, such additional amount
or amounts as will compensate such Lender, for such additional costs incurred or reduction suffered.
(b)
If any Lender determines that any Change in Law regarding capital requirements has
or would have the effect of reducing the rate of return on such Lender’s capital or on the capital of
such Lender’s holding company, if any, as a consequence of this Agreement or the Loans made by,
or participations in Letters of Credit held by such Lender, or the Letters of Credit issued by the
Issuing Bank, to a level below that which such Lender or such Lender’s holding company could have
achieved but for such Change in Law (taking into consideration such Lender’s policies and the
policies of such Lender’s holding company with respect to capital adequacy) and such Lender’s
desired return on capital, then from time to time the Borrower will pay to such Lender, such
additional amount or amounts as will compensate such Lender or such Lender’s holding company
for any such reduction suffered. Notwithstanding anything herein to the contrary, (a) all requests,
rules, guidelines, requirements and directives promulgated by the Bank for International Settlements,
and Basel Committee on Banking Supervision (or any successor or similar authority) or by United
States, Canadian or foreign regulatory authorities, in each case pursuant to Basel III, and (b) the
Dodd-Frank Wall Street Reform and Consumer Protection Act (United States) and all requests,
rules, guidelines, requirements and directives thereunder or issued in connection therewith or in
implementation thereof, shall in each case be deemed to be a Change in Law for purposes of this
Section 2.12(b) regardless of the date enacted, adopted, issued or implemented.
(c)
A certificate of a Lender setting forth the amount or amounts necessary to
compensate such Lender as specified in Sections 2.12(a) or (b), together with a brief description of
the Change of Law, shall be delivered to the Borrower, and shall be conclusive absent manifest
error. In preparing any such certificate, a Lender shall be entitled to use averages and to make
reasonable estimates, and shall not be required to “match contracts” or to isolate particular
transactions. The Borrower shall pay such Lender the amount shown as due on any such certificate
within 10 days after receipt thereof.
(d)
Failure or delay on the part of any Lender to demand compensation pursuant to this
Section 2.12 shall not constitute a waiver of such Lender’s right to demand such compensation.
(e)
In the event that any Lender shall have determined (which determination shall be
reasonably exercised and shall, absent manifest error, be final, conclusive and binding upon all
parties) at any time that the current or reasonably expected foreign currency markets are unusually
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Canadian Dollars has become unlawful or materially restricted as a result of compliance by such
Lender in good faith with any Applicable Law, or by any applicable guideline or order (whether or not
having the force of law and whether or not failure to comply therewith would be unlawful), then, in
any such event, such Lender shall give prompt notice (by telephone and confirmed in writing) to the
Borrower and to the Agent of such determination (which notice the Agent shall promptly transmit to
the other Lenders). Upon the giving of the notice to the Borrower referred to in this Section 2.12(e),
the Borrower’s right to request (by continuation, conversion or otherwise), and such Lender’s
obligation to make, Loans denominated in a currency other than Canadian Dollars shall be
immediately suspended, and thereafter any requested Borrowing of Loans denominated in a
currency other than Canadian Dollars shall, as to such Lender only, be deemed to be a request for a
Canadian Prime Loan, and if the affected Loan or Loans are then outstanding, the Borrower shall
immediately, or if permitted by Applicable Law, no later than the date permitted thereby, upon at
least one Business Day prior written notice to the Agent and the affected Lender, convert each such
Loan denominated in a currency other than Canadian Dollars into a Canadian Prime Loan, provided
that if more than one Lender is affected at any time, then all affected Lenders must be treated the
same pursuant to this Section 2.12(e).
(f)

If prior to the commencement of any Interest Period for a LIBO Rate Borrowing:
(i)

the Agent determines (which determination shall be conclusive absent
manifest error) that adequate and reasonable means do not exist for
ascertaining the LIBO Rate for such Interest Period; or

(ii)

the Agent is advised by the Required Lenders that the LIBO Rate for such
Interest Period will not adequately and fairly reflect the cost to such Lenders
of making or maintaining their Loans included in such Borrowing for such
Interest Period;

then the Agent shall give notice thereof to the Borrower and the Lenders by
telephone or telecopy as promptly as practicable thereafter and, until the Agent
notifies the Borrower and the Lenders that the circumstances giving rise to such
notice no longer exist, (i) any Interest Election Request that requests the conversion
of any Borrowing to, or continuation of any Borrowing as, a LIBO Rate Borrowing
shall be ineffective, and (ii) if any Borrowing Request requests a LIBO Rate
Borrowing, such Borrowing shall be made as a Base Rate Borrowing; provided that
(A) if the circumstances giving rise to such notice do not affect all the Lenders, then
requests by the Borrower for LIBO Rate Borrowings may be made to Lenders that
are not affected thereby, and (B) if the circumstances giving rise to such notice affect
only one Type of Borrowings, then the other Type of Borrowings shall be permitted.
(g)
If any Lender requests compensation under this Section 2.12, or if the Borrower is
required to pay any additional amount to any Lender or any Governmental Authority for the account
of any Lender pursuant to Section 2.14, then such Lender shall use reasonable efforts to designate
a different lending office for funding or booking its Loans hereunder or to assign its rights and
obligations hereunder to another of its offices, branches or Lender Affiliates, if, in the judgment of
such Lender, such designation or assignment (a) would eliminate or reduce amounts payable
pursuant to Section 2.12 or 2.14, as the case may be, in the future, and (b) would not subject such
Lender to any unreimbursed cost or expense and would not otherwise be disadvantageous to such
Lender. The Borrower shall pay all reasonable costs and expenses incurred by any Lender in
connection with any such designation or assignment.
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If any Lender requests compensation under this Section 2.15, or if the Borrower is
required to pay any additional amount to any Lender or any Governmental Authority for the account
of any Lender pursuant to Section 2.14, or if any Lender is a Defaulting Lender or Deteriorating
Lender, then the Borrower may, at its sole expense (including the processing and recording fee
contemplated by Section 9.4(b)) and effort, upon notice to such Lender and the Agent, require such
Lender to assign and delegate, without recourse (in accordance with and subject to the restrictions
contained in Section 9.4), all its interests, rights and obligations under this Agreement to an assignee
that shall assume such obligations (which assignee may be another Lender, if a Lender accepts
such assignment); provided that (a) if such assignee is not otherwise a Lender, the Borrower shall
have received the prior written consent of the Agent (and, if a Commitment is being assigned, the
Issuing Bank), which consent shall not unreasonably be withheld, (b) such Lender shall have
received payment of an amount equal to the outstanding principal of its Letter of Credit Exposure,
accrued interest thereon, accrued fees and all other amounts payable to it hereunder from the
assignee (to the extent of such outstanding principal and accrued interest and fees) or the Borrower
(in the case of all other amounts), and (c) in the case of any such assignment resulting from a claim
for compensation under Section 2.12 or payments required to be made pursuant to Section 2.14,
such assignment will result in a reduction in such compensation or payments. A Lender shall not be
required to make any such assignment and delegation if, prior thereto, as a result of a waiver by
such Lender or otherwise, the circumstances entitling the Borrower to require such assignment and
delegation cease to apply.
2.13

Break Funding Payments.

In the event of (a) the failure by the Borrower to borrow, convert, continue or prepay any
Loan on the date specified in any notice delivered by the Borrower pursuant hereto, or (b) the
payment or conversion of any principal of any BA Borrowing or LIBO Rate Loan other than on the
last day of a Contract Period or, as applicable, Interest Period applicable thereto (including as a
result of an Event of Default), or (c) the prepayment or conversion of any BA Borrowing or LIBO
Rate Loan other than on the last day of the Interest Period applicable thereto, then, in any such
event, the Borrower shall compensate each Lender for the loss, cost and expense attributable to
such event. A certificate of any Lender setting forth any amount or amounts that such Lender is
entitled to receive pursuant to this Section 2.13 shall be delivered to the Borrower and shall be
conclusive absent manifest error. The Borrower shall pay such Lender the amount shown as due on
any such certificate within 10 days after receipt thereof.
2.14

Taxes.

(a)
Any and all payments by or on account of any obligation of the Borrower hereunder
shall be made free and clear of and without deduction or withholding for any Indemnified Taxes;
provided that if the Borrower shall be required to deduct or withhold any Indemnified Taxes from
such payments, then (i) the sum payable shall be increased as necessary so that, after making all
required deductions or withholdings (including deductions or withholdings applicable to additional
sums payable under this Section 2.14), the Agent, or Lender (as the case may be) receives an
amount equal to the sum it would have received had no such deduction or withholding been made,
(ii) the Borrower shall make such deduction or withholding, and (iii) the Borrower shall pay to the
relevant Governmental Authority in accordance with Applicable Law the full amount deducted or
withheld.
(b)
In addition to the payments by the Borrower required by Section 2.14(a), the
Borrower shall pay any and all present or future stamp or documentary Taxes or any other excise or
property Taxes, charges or similar levies arising from any payment made hereunder or from the
execution, delivery or enforcement of, or otherwise with respect to, this Agreement to the relevant
Governmental Authority in accordance with Applicable Law.
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The Borrower shall indemnify the Agent, and each Lender, within 10 days after
written demand therefor, for the full amount of any Indemnified Taxes paid by the Agent, such
Lender, as the case may be, on or with respect to any payment by or on account of any obligation of
the Borrower hereunder (including Indemnified Taxes imposed or asserted on or attributable to
amounts payable under this Section 2.14) and any penalties, interest and reasonable expenses
arising therefrom or with respect thereto, whether or not such Indemnified Taxes were correctly or
legally imposed or asserted by the relevant Governmental Authority. A certificate as to the amount
of such payment or liability delivered to the Borrower by a Lender, or by the Agent on its own behalf
or on behalf of a Lender, shall be conclusive absent manifest error.
(d)
As soon as practicable after any payment of Indemnified Taxes by the Borrower to a
Governmental Authority, the Borrower shall deliver to the Agent the original or a certified copy of a
receipt issued by such Governmental Authority evidencing such payment, a copy of the return
reporting such payment or other evidence of such payment reasonably satisfactory to the Agent.
(e)
If the Agent or a Lender determines, in its sole discretion, that it has received a
refund of any Taxes as to which it has been indemnified by the Borrower or with respect to which the
Borrower has paid additional amounts pursuant to this Section 2.14 and, in the Agent’s or such
Lender’s opinion, such refund amount is both reasonably identifiable and quantifiable by it without
involving it in an unacceptable administrative burden, it shall pay over such refund amount to the
Borrower (but only to the extent of indemnity payments made, or additional amounts paid, by the
Borrower under this Section 2.14 with respect to the Taxes giving rise to such refund, and only to the
extent that the Agent or Lender, as applicable, is satisfied that it may do so without prejudice to its
right, as against the relevant Governmental Authority, to retain such refund), net of all out-of-pocket
expenses of the Agent or such Lender and without interest (other than any interest paid by the
relevant Governmental Authority with respect to such refund); provided, that the Borrower, upon the
request of the Agent or such Lender, agrees to repay the amount paid over to the Borrower (plus
any penalties, interest or other charges imposed by the relevant Governmental Authority) to the
Agent or such Lender if the Agent or such Lender is required to repay such refund to such
Governmental Authority. Nothing herein contained shall (i) interfere with the right of the Agent or
any Lender to arrange its affairs in whatever manner it thinks fit and, in particular, no Lender shall be
under any obligation to claim relief for tax purposes on its corporate profits or otherwise, or to claim
such relief in priority to any other claims, reliefs, credits or deductions available to it, or (ii) require
the Agent or any Lender to make available its tax returns (or any other information relating to its
Taxes which it deems confidential) to the Borrower or any other Person.
2.15

Payments Generally; Pro Rata Treatment; Sharing of Set-offs.

(a)
The Borrower shall make each payment required to be made by it hereunder
(whether of principal, interest, fees or amounts payable in respect of amounts payable under any of
Sections 2.12, 2.13 or 2.14, or amounts otherwise payable hereunder) prior to 12:00 noon, Toronto
time, on the date when due, in immediately available funds, without set-off or counterclaim. Any
amounts received after such time on any date may, in the discretion of the Agent, be deemed to
have been received on the next succeeding Business Day for purposes of calculating interest
thereon. All such payments shall be made to the Agent at the Payment Office, except that payments
pursuant to any indemnities contained herein shall be made directly to the Persons entitled thereto.
The Agent shall distribute any such payments received by it for the account of any other Person to
the appropriate recipient promptly following receipt thereof. If any payment hereunder shall be due
on a day that is not a Business Day, the date for payment shall be extended to the next succeeding
Business Day, and, in the case of any payment accruing interest, interest thereon shall be payable
for the period of such extension, provided that, in the case of any payment with respect to a LIBO
Rate Loan, the date for payment shall be advanced to the next preceding Business Day if the next
succeeding Business Day is in a subsequent calendar month. All payments under this Section 2.15
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payments under this Section 2.15 shall be made in Canadian Dollars. The Borrower hereby
authorizes the Agent to debit the Borrower’s loan account to effect any payment due to the Lenders
or the Agent pursuant to this Agreement. Any resulting overdraft in such account shall be payable
by the Borrower to the Agent in same day funds.
(b)
Unless an Event of Default has occurred and is continuing (in which case,
Section 7.2(d) shall apply), if at any time insufficient funds are received by and available to the Agent
to pay fully all amounts of principal, interest, fees, amounts payable in respect of amounts payable
under any of Sections 2.12, 2.13 or 2.14 and other amounts payable hereunder, any available funds
shall be applied (i) first, to pay any fees, indemnities or expense reimbursements then due to the
Agent from the Borrower, (ii) second, to pay any fees or expense reimbursements then due to the
Lenders from the Borrower, (iii) third, to pay interest due in respect of all Revolving Loans, (iv) fourth,
to pay or prepay principal of the Revolving Loans and unpaid Reimbursement Obligations and (v)
fifth, to the payment of any other Obligation due to the Agent or any Lender by the Borrower,
including amounts payable under any of Sections 2.12, 2.13 or 2.14 and other amounts otherwise
payable hereunder.
(c)
If any Lender shall, by exercising any right of set-off or counterclaim or otherwise,
obtain payment in respect of any principal of or interest on or fees in respect of any of its Revolving
Loans or its share of Reimbursement Obligations resulting in such Lender receiving payment of a
greater proportion of the aggregate amount of any principal of or interest on or fees in respect of any
of its Revolving Loans or participations in Reimbursement Obligations than the proportion to which it
is entitled, then the Lender receiving such greater proportion shall purchase (for cash at face value)
participations in the Revolving Loans or participations in Reimbursement Obligations owed to other
Lenders (as the case may be) to the extent necessary so that the benefit of all such payments shall
be shared by the Lenders rateably taking into account each of the Applicable Percentages in respect
of each Lender; provided that (i) if any such participations are purchased and all or any portion of the
payment giving rise thereto is recovered, such participations shall be rescinded and the purchase
price restored to the extent of such recovery, without interest, and (ii) this Section 2.15(c) shall not
apply to any payment made by the Borrower pursuant to and in accordance with the express terms
of this Agreement or any payment obtained by a Lender as consideration for the assignment of or
sale of a participation in any of its Loans or participations in Reimbursement Obligations to any
assignee or participant, other than to the Borrower or other Credit Party or any Affiliate thereof (as to
which the provisions of this paragraph shall apply). The Borrower consents to the foregoing and
agrees, to the extent it may effectively do so under Applicable Law, that any Lender acquiring a
participation pursuant to the foregoing arrangements may exercise against the Borrower rights of
set-off and counterclaim with respect to such participation as fully as if such Lender were a direct
creditor of the Borrower in the amount of such participation.
(d)
Unless the Agent shall have received written notice from the Borrower prior to the
date on which any payment is due to the Agent for the account of the Lenders hereunder that the
Borrower will not make such payment, the Agent may assume that the Borrower has made such
payment on such date in accordance herewith and may, in reliance upon such assumption, distribute
to the Lenders, the amount due. In such event, if the Borrower has not in fact made such payment,
then each of the Lenders, jointly agrees to repay to the Agent forthwith on demand the amount so
distributed to such Lender with interest thereon, for each day from and including the date such
amount is distributed to it to but excluding the date of payment to the Agent, at the applicable rate for
Canadian Prime Loans (if such amount is denominated in Canadian Dollars) or the applicable rate
for Base Rate Loans (if such amount is denominated in U.S. Dollars).
(e)
If any Lender shall fail to make any payment required to be made by it pursuant to
Section 2.15(d), then the Agent may, in its discretion (notwithstanding any contrary provision hereof),

DOCS 14471271

- 47 apply any amounts thereafter received by the Agent for the account of such Lender to satisfy such
Lender’s obligations under such Section 2.15(d) until all such unsatisfied obligations are fully paid.
(f)
Nothing in this Agreement shall be deemed to obligate any Lender to obtain the
funds for any Loan in any particular place or manner or to constitute a representation by any Lender
that it has obtained or will obtain the funds for any Loan in any particular place or manner.
2.16

Currency Indemnity.

If, for the purposes of obtaining judgment in any court in any jurisdiction with respect to this
Agreement or any other Loan Document, it becomes necessary to convert into a particular currency
(the “Judgment Currency”) any amount due under this Agreement or under any other Loan
Document in any currency other than the Judgment Currency (the “Currency Due”), then conversion
shall be made at the rate of exchange prevailing on the Business Day before the day on which
judgment is given. For this purpose “rate of exchange” means the rate at which the Agent is able, on
the relevant date, to purchase the Currency Due with the Judgment Currency in accordance with its
normal practice at its head office in Toronto, Ontario. In the event that there is a change in the rate
of exchange prevailing between the Business Day before the day on which the judgment is given
and the date of receipt by the Agent of the amount due, the Borrower will, on the date of receipt by
the Agent, pay such additional amounts, if any, or be entitled to receive reimbursement of such
amount, if any, as may be necessary to ensure that the amount received by the Agent on such date
is the amount in the Judgment Currency which when converted at the rate of exchange prevailing on
the date of receipt by the Agent is the amount then due under this Agreement or such other Loan
Document in the Currency Due. If the amount of the Currency Due which the Agent is so able to
purchase is less than the amount of the Currency Due originally due to it, the Borrower shall
indemnify and save the Agent and the Lenders harmless from and against all loss or damage arising
as a result of such deficiency. This indemnity shall constitute an obligation separate and
independent from the other obligations contained in this Agreement and the other Loan Documents,
shall give rise to a separate and independent cause of action, shall apply irrespective of any
indulgence granted by the Agent from time to time and shall continue in full force and effect
notwithstanding any judgment or order for a liquidated sum in respect of an amount due under this
Agreement or any other Loan Document or under any judgment or order.
2.17

Collection of Accounts.

(a)
Each Credit Party shall, and shall cause each other Credit Party to, at its expense,
enforce, collect and receive all amounts owing on its Accounts in the ordinary course of its business
and any proceeds it so receives shall be subject to the terms hereof. Any proceeds received by a
Credit Party in respect of Accounts, and any cheques, cash, credit card sales and receipts, notes or
other instruments or property received by a Credit Party with respect to any Collateral, shall be held
by such Credit Party in trust or as mandatary for the Agent, separate from such Credit Party’s own
property and funds, and promptly turned over to the Agent with proper assignments or
endorsements by deposit to the Blocked Accounts.
(b)
Each Credit Party shall, and shall cause each other Credit Party to: (i) irrevocably
authorize and direct any bank which maintains any Credit Party’s initial receipt of cash, cheques and
other items to promptly wire transfer all available funds to a Blocked Account; and (ii) advise all such
banks of the Agent’s security interest in such funds. The Borrower shall, and shall cause each other
Credit Party to, provide the Agent with prior written notice of any and all deposit accounts opened or
to be opened subsequent to the Effective Date. All amounts received by the Agent in payment of
Accounts will be credited to the Blocked Account when the Agent is advised by its bank of its receipt
of “collected funds” at the Agent’s bank account in Toronto, Ontario on the Business Day of such
advise if advised no later than 12:00 noon, Toronto time, or on the next succeeding Business Day if
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Agent shall constitute final payment to the Agent unless and until such instruments have actually
been collected.
(c)

[Intentionally deleted]

(d)
Each Credit Party shall, and shall cause each other Credit Party to, establish and
maintain, in its own respective name and at its expense, deposit accounts and lock boxes with such
banks as are acceptable to the Agent (the “Blocked Accounts”) into which the Borrower shall
promptly cause to be deposited: (i) all proceeds of Collateral received by any Credit Party, including
all amounts payable to any Credit Party from credit card issuers and credit card processors, and
(ii) all amounts on deposit in deposit accounts used by any Credit Party at each of its locations, all as
further provided in Section 2.17(b). The banks at which the Blocked Accounts are established and
the applicable Credit Parties shall enter into three-party agreements, in form and substance
satisfactory to the Agent (the “Blocked Account Agreements”), providing that, among other things,
all cash, cheques and items received or deposited in the Blocked Accounts are subject to Liens in
favour of the Agent, that the depository bank has no Lien upon, or right of set off against, the
Blocked Accounts and any cash, cheques, items, wires or other funds from time to time on deposit
therein, except as otherwise provided in the Blocked Account Agreement, and that on a daily basis
the depository bank will wire, or otherwise transfer, in immediately available funds, all funds received
or deposited into the Blocked Accounts to such bank account as the Agent may from time to time
designate for such purpose. The Borrower hereby confirms and agrees that all amounts deposited in
such Blocked Accounts and any other funds received and collected by the Agent, whether as
proceeds of Inventory or other Collateral or otherwise, shall be subject to the Liens in favour of the
Agent. Concurrently with the establishment by any Credit Party after the date hereof of any bank
account, such Credit Party shall provide the Agent with an amended Schedule 3.27 reflecting such
new account.
(e)
The parties hereto hereby acknowledge, confirm and agree that the implementation
of the cash management arrangements is a contractual right provided to the Agent and the Lenders
hereunder in order for the Agent and the Lenders to manage and monitor their collateral position and
not a proceeding for enforcement or recovery of a claim, or pursuant to, or an enforcement of, any
security or remedies whatsoever, that the cash management arrangements contemplated herein are
critical to the structure of the lending arrangements contemplated herein, that the Lenders are
relying on the Borrower’s acknowledgement, confirmation and agreement with respect to such cash
management arrangements in making accommodations of credit available to the Borrower and in
particular that any accommodations of credit are being provided by the Lenders to the Borrower
strictly on the basis of a borrowing base calculation to fully support and collateralize any such
accommodations of credit hereunder.
2.18

Letters of Credit.

Subject to Sections 4.1 and 4.2, the Borrower may request, and the Issuing Bank shall issue,
Letters of Credit in accordance with this Section 2.18:
(a)
Within the limits of the Commitments and the Borrowing Base, and the other
limitations contained in this Agreement, the Borrower may obtain Letters of Credit from the Issuing
Bank, denominated in Canadian Dollars or U.S. Dollars, in an amount not to exceed the outstanding
amount of the Letter of Credit Sub-Line. The issuance of Letters of Credit for amounts in excess of
the limitation set forth herein shall at all times and in all respects be in the Agent’s sole discretion. It
is understood that the term, form and purpose of each Letter of Credit and all documentation in
connection therewith, and any amendments, modifications or extensions thereof, must be mutually
acceptable to the Agent, the Issuing Bank and the Borrower. Each Letter of Credit shall expire at or
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such Letter of Credit (or, in the case of any renewal or extension thereof, one year after such
renewal or extension) and (ii) the date that is five Business Days prior to the Maturity Date.
(b)
By the issuance of a Letter of Credit (or an amendment to a Letter of Credit
increasing the amount thereof) and without any further action on the part of the Issuing Bank or the
Lenders, the Issuing Bank hereby grants to each Lender, and each Lender hereby acquires from the
Issuing Bank, a participation in such Letter of Credit equal to such Lender’s Applicable Percentage
of the aggregate amount available to be drawn under such Letter of Credit. In consideration and in
furtherance of the foregoing, each Lender hereby absolutely and unconditionally agrees to pay to the
Agent, for the account of the Issuing Bank, such Lender’s Applicable Percentage of each
disbursement made by the Issuing Bank and not reimbursed by the Borrower on the date due, or of
any reimbursement payment required to be refunded to the Borrower for any reason. Each Lender
acknowledges and agrees that its obligation to acquire participations in respect of Letters of Credit is
absolute and unconditional and shall not be affected by any circumstance whatsoever, including any
amendment, renewal or extension of any Letter of Credit or the occurrence and continuance of a
Default or reduction or termination of the Commitments, and that each such payment shall be made
without any offset, abatement, withholding or reduction whatsoever. If the Issuing Bank shall make
any disbursement in respect of a Letter of Credit, the Borrower shall reimburse such disbursement
by paying to the Agent an amount equal to such disbursement not later than 12:00 noon, on the date
that such disbursement is made, if the Borrower shall have received notice of such disbursement
prior to 10:00 a.m., on such date, or, if such notice has not been received by the Borrower prior to
such time on such date, then not later than 12:00 noon, on (i) the Business Day that the Borrower
receives such notice, if such notice is received prior to 10:00 a.m., on the day of receipt, or (ii) the
Business Day immediately following the day that the Borrower received such notice, if such notice is
not received prior to such time on the day of receipt. In the alternative, the Agent shall have the
right, without notice to the Borrower, to charge the Borrower’s loan account with the amount of any
and all indebtedness, liability or obligation of any kind incurred by the Issuing Bank or the Agent
under any Letter of Credit at the earlier of (a) payment by the Issuing Bank under any Letter of
Credit; or (b) the occurrence and continuance of an Event of Default, unless the Borrower has
provided Cover to the Agent in an amount equal to the face amount of all Letters of Credit. Any
amount so charged to the Borrower’s loan account shall be deemed a Canadian Prime Loan or a
Base Loan hereunder, depending on the currency of the Borrower’s payment obligation thereunder,
and shall incur interest at the rate provided in Section 2.5.
(c)
The Borrower unconditionally indemnifies the Agent and the Issuing Bank and holds
the Agent and the Issuing Bank harmless from any and all loss, claim or liability incurred by the
Issuing Bank or the Agent arising from any transactions or occurrences relating to Letters of Credit
established or opened for the Borrower’s account, the collateral relating thereto and any drafts or
acceptances thereunder, and all Obligations thereunder, including any such loss or claim due to any
errors, omissions, negligence, misconduct or action taken by the Issuing Bank, other than for any
such loss, claim or liability arising out of the gross negligence or intentional fault by the Agent under
the Letter of Credit. This indemnity shall survive termination of this Agreement. The Borrower
agrees that any charges incurred by the Issuing Bank or the Agent in respect of any Letter of Credit
shall be for the Borrower’s account and may be charged to the Borrower’s loan account.
(d)
The Issuing Bank and the Agent shall not be responsible for: (a) the existence,
character, quality, quantity, condition, packing, value or delivery of the goods purporting to be
represented by any documents; (b) any difference or variation in the character, quality, quantity,
condition, packing, value or delivery of the goods from that expressed in the documents; (c) the
validity, sufficiency or genuineness of any documents or of any endorsements thereon, even if such
documents should in fact prove to be in any or all respects invalid, insufficient, fraudulent or forged;
(d) the time, place, manner or order in which shipment is made; partial or incomplete shipment, or
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(e) any deviation from instructions; (f) delay, default, or fraud by the shipper and/or anyone else in
connection with the goods or the shipping thereof; or (g) any breach of contract between the shipper
or vendors and the Borrower.
(e)
Each of the Credit Parties agrees that any action taken by the Issuing Bank or the
Agent, if taken in good faith, under or in connection with any Letter of Credit, the drafts or
acceptances, or the Collateral, shall be binding on the Credit Parties and shall not result in any
liability whatsoever of the Issuing Bank or the Agent to any Credit Party. In furtherance thereof, the
Issuing Bank shall have the full right and authority to: (a) clear and resolve any questions of non
compliance of documents; (b) give any instructions as to acceptance or rejection of any documents
or goods; (c) execute any and all steamship or airways guarantees (and applications therefor),
indemnities or delivery orders; (d) grant any extensions of the maturity of, time of payment for, or
time of presentation of, any drafts, acceptances, or documents; and (e) agree to any amendments,
renewals, extensions, modifications, changes or cancellations of any of the terms or conditions of
any of the applications, Letters of Credit, drafts or acceptances; all in the sole discretion of the
Issuing Bank. The Issuing Bank shall be entitled to comply with and honor any and all such
documents or instruments, all without any consent from any Credit Party. In addition, without the
Issuing Bank’s express consent and endorsement in writing, each of the Credit Parties agrees:
(a) not to (i) execute any applications for steamship or airway guarantees, indemnities or delivery
orders; (ii) grant any extensions of the maturity of, time of payment for, or time of presentation of,
any drafts, acceptances or documents; or (iii) agree to any amendments, renewals, extensions,
modifications, changes or cancellations of any of the terms or conditions of any of the applications,
Letters of Credit, drafts or acceptances; and (b) upon the occurrence and during the continuance of
an Event of Default, not to (i) clear and resolve any questions of non compliance of documents, or
(ii) give any instructions as to acceptances or rejection of any documents or goods.
(f)
Each of the Credit Parties shall, and shall cause each other Credit Party to:
(a) procure any necessary import, export or other licenses or certificates for the import or handling of
the Collateral; (b) comply with all Applicable Law in regard to the shipment and importation of the
Collateral, or the financing thereof; and (c) deliver to the Issuing Bank or the Agent any certificates in
that regard that the Agent may at any time request to be furnished. In connection herewith, the
Borrower warrants and represents that all shipments made under any such Letters of Credit are in
accordance with Applicable Law of the countries in which the shipments originate and terminate, and
are not prohibited by any such Applicable Law. Each of the Credit Parties assumes all risk, liability
and responsibility for, and agrees to pay and discharge, all present and future local, provincial, state,
federal or foreign Taxes, duties, or levies with respect to such Collateral. Any embargo, restriction,
laws, customs or regulations of any country, state, city, or other political subdivision, where the
Collateral is or may be located, or wherein payments are to be made, or wherein drafts may be
drawn, negotiated, accepted, or paid, shall be solely the Borrower’s risk, liability and responsibility.
(g)
The Issuing Bank may be replaced at any time by written agreement among the
Borrower, the Agent, the replaced Issuing Bank and the successor Issuing Bank. The Agent shall
notify the Lenders of any such replacement of the Issuing Bank. At the time any such replacement
shall become effective, the Borrower shall pay all unpaid fees accrued for the account of the
replaced Issuing Bank. From and after the effective date of any such replacement, (i) the successor
Issuing Bank shall have all the rights and obligations of the Issuing Bank under this Agreement with
respect to Letters of Credit to be issued thereafter, and (ii) references herein to the term “Issuing
Bank” shall be deemed to refer to such successor or to any previous Issuing Bank, or to such
successor and all previous Issuing Banks, as the context shall require. After the replacement of an
Issuing Bank hereunder, the replaced Issuing Bank shall remain a party hereto and shall continue to
have all the rights and obligations of an Issuing Bank under this Agreement with respect to Letters of
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Credit.
(h)
If any Event of Default shall occur and be continuing, on the Business Day that the
Borrower receives notice from the Agent or the Required Lenders demanding the deposit of Cover,
the Borrower shall deposit in an account with the Agent, in the name of the Agent and for the benefit
of the Lenders, the required amount of Cover. Such deposit shall be held by the Agent as collateral
for the payment and performance of the obligations of the Borrower under this Agreement. The
Agent shall have exclusive dominion and control, including the exclusive right of withdrawal, over
such account. Other than any interest earned on the investment of such deposits, which
investments shall be made at the option and sole discretion of the Agent and at the Borrower’s risk
and expense, such deposits shall not bear interest. Interest or profits, if any, on such investments
shall accumulate in such account. Moneys in such account shall be applied by the Agent to
reimburse the Issuing Bank for disbursements pursuant to Letters of Credit for which it has not been
reimbursed and, to the extent not so applied, shall be held for the satisfaction of the reimbursement
obligations of the Borrower for the Letter of Credit Exposure at such time or, if the maturity of the
Loans has been accelerated, be applied to satisfy other obligations of the Borrower under this
Agreement. If the Borrower is required to provide Cover hereunder as a result of the occurrence of
an Event of Default, such amount (to the extent not applied as aforesaid) shall be returned to the
Borrower within three Business Days after all Events of Default have been cured or waived.
2.19

F/X Contracts.

Subject to Sections 4.1 and 4.2, the Borrower may request F/X Contracts in accordance with
this Section 2.19:
(a)
Within the limits of the Commitments and the Borrowing Base and the other
limitations as contained in this Agreement, the Borrower may obtain F/X Contracts in an amount
such that the F/X Exposure does not to exceed the outstanding amount of the F/X Contract SubLine. The entry into F/X Contracts for amounts in excess of the limitation set forth herein shall at all
times and in all respects be in the Agent’s sole discretion. Any F/X Contract will be documented by
separate documentation in the form required by the F/X Bank. The term, form and purpose of the
F/X Contract and all confirmations and other documentation in connection therewith, and any
amendments, modifications or extensions thereof, must be mutually acceptable to the F/X Bank and
the Borrower.
(b)
The Agent shall have the right, without notice to the Borrower, to charge the
Borrower’s loan account with the amount of any and all indebtedness, liability or obligation of any
kind incurred by the Agent or the F/X Bank under any F/X Contract at such time which is the earlier
of (a) payment by the Agent under the F/X Contract; or (b) the occurrence and continuance of an
Event of Default, unless the Borrower has provided Cover to the Agent. Any amount charged to
Borrower’s loan account shall be deemed a Canadian Prime Loan or a Base Rate Loan hereunder,
depending on the currency of the Borrower’s payment obligation in respect of such F/X Contract,
and shall incur interest at the rate provided in Section 2.5.
(c)
Each of the Credit Parties unconditionally indemnifies the Agent and the F/X Bank
and holds the Agent harmless from any and all loss, claim or liability incurred by the Agent or the F/X
Bank arising from any transactions or occurrences relating to F/X Contracts, the collateral relating
thereto, and all Obligations thereunder, including any such loss or claim due to any errors,
omissions, negligence, misconduct or action taken by the F/X Bank, other than for any such loss,
claim or liability arising out of the gross negligence or intentional fault of the Agent or the F/X Bank,
as applicable. This indemnity shall survive termination of this Agreement. The Borrower agrees that
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and may be charged to the Borrower’s loan account.
(d)
Each of the Credit Parties agrees that any action taken by the Agent, if taken in good
faith, or any action taken by the F/X Bank, under or in connection with the F/X Contracts or the
Collateral, shall be binding on the Credit Parties and shall not result in any liability whatsoever of the
Agent or any Lender to any Credit Party.
(e)
All rights, remedies, duties and obligations of the Credit Parties in respect of F/X
Contracts shall be secured by the Liens arising under the Security Documents.
ARTICLE 3
REPRESENTATIONS AND WARRANTIES
In order to induce the Agent and the Lenders to enter into this Agreement, to make any
Loans hereunder, to issue any Letters of Credit hereunder and to permit the Borrower to obtain F/X
Contracts, the Borrower hereby represents and warrants to the Agent and each Lender that each
statement set forth in this Article ARTICLE 3 is true and correct on the date hereof, and will be true
and correct on the date of each Borrowing, on the date each Letter of Credit is requested hereunder
and on the date each Letter of Credit is issued hereunder:
3.1

Organization; Powers.

The Borrower and each other Credit Party is duly organized, validly existing and in good
standing under the laws of the jurisdiction of its organization, has all requisite power and authority to
carry on its business as now and formerly conducted and, except where the failure to do so,
individually or in the aggregate, could not reasonably be expected to result in a Material Adverse
Effect, is qualified to do business in, and is in good standing in, every jurisdiction where such
qualification is required.
3.2

Authorization; Enforceability.

The Transactions are within each Credit Party’s corporate powers and have been duly
authorized by all necessary corporate and, if required, shareholder action. This Agreement and the
other Loan Documents have been duly executed and delivered by the Borrower and each other
Credit Party thereto and constitute legal, valid and binding obligations of the Borrower and each
other Credit Party thereto, enforceable in accordance with their terms, subject to applicable
bankruptcy, insolvency, reorganisation, moratorium or other Applicable Laws affecting creditors’
rights generally and subject to general principles of equity, regardless of whether considered in a
proceeding in equity or at law.
3.3

Governmental Approvals; No Conflicts.

The Transactions (a) do not require any consent or approval of, registration or filing with, or
any other action by, any Governmental Authority (other than registrations required in connection with
Liens in favour of the Agent under the Loan Documents), (b) will not violate any Applicable Law or
the charter, by-laws or other organizational documents of the Borrower or any other Credit Party or
any order of any Governmental Authority, (c) will not violate or result in a default under any Material
Contract binding upon the Borrower or any other Credit Party or their respective assets, or give rise
to a right thereunder to require any payment to be made by the Borrower or any other Credit Party,
and (d) will not result in the creation or imposition of any Lien on any asset of the Borrower or any
other Credit Party, except for any Lien arising in favour of the Agent, for the benefit of the Lenders,
under the Loan Documents.
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Financial Condition; No Material Adverse Effect.

(a)
The Borrower has furnished to the Lenders its consolidated balance sheets and
statements of income, retained earnings and changes in financial position (i ) as of and for the Fiscal
Years ended 2012, 2013, 2014, reported on by its auditors, and (ii) as of and for the fiscal month
and the portion of the Fiscal Year ended March 30, 2015, certified by a Responsible Officer. Such
financial statements present fairly, in all material respects, the consolidated financial position and
results of operations and cash flows of the Borrower as of such dates and for such periods in
accordance with GAAP, subject to year end audit adjustments and the absence of footnotes in the
case of the statements referred to in clause (ii) above.
(b)
Since September 30, 2014, there has been no event, development or circumstance
that has had or could reasonably be expected to have a Material Adverse Effect.
(c)
All information (including that disclosed in all financial statements) pertaining to the
Borrower and the other Credit Parties (other than projections) (in this Section 3.4(c), the
“Information”) that has been or will be made available to the Lenders, or the Agent by the Borrower
or any representative of the Borrower and the other Credit Parties, taken as a whole, is or will be,
when furnished, complete and correct in all material respects and does not or will not, when
furnished, contain any untrue statement of a material fact or omit to state a material fact necessary
in order to make the statements contained therein not materially misleading in light of the
circumstances under which such statements are made. The projections that have been or will be
made available to the Lenders, or the Agent by the Borrower or any representative of the Borrower
have been or will be prepared in good faith based upon reasonable assumptions.
(d)
The Borrower has delivered to the Lenders its unaudited pro forma (consolidated
with any Subsidiary that is not an Unrestricted Subsidiary, as the case may be) balance sheet and
statements of income as of September 30, 2015, prepared giving effect to the Transactions as if they
had occurred, with respect to such balance sheet, on such date and, with respect to such other
financial statements, on the first day of the 12-month period ending on such date. Such pro forma
financial statements have been prepared in good faith by the Borrower, are based on assumptions
which are believed by the Borrower on the date hereof and on the Effective Date to be reasonable,
are based on the best information available to the Borrower as of the date of delivery thereof,
accurately reflect all adjustments required to be made to give effect to the Transactions and present
fairly on a pro forma basis the estimated consolidated financial position of the Borrower and its
consolidated Subsidiaries as of such date and for such period, assuming that the Transactions had
actually occurred at such date or at the beginning of such period, as the case may be.
3.5

Litigation.

(a)
There are no actions, suits, counterclaims or proceedings (including any Tax-related
matter) by any Person or investigation by any Governmental Authority pending against or, to the
knowledge of the Borrower, threatened against or affecting the Borrower or any of the other Credit
Parties (i) as to which there is a reasonable possibility of an adverse determination and that, if
adversely determined, could reasonably be expected, individually or in the aggregate, to result in a
Material Adverse Effect, or (ii) that involve this Agreement, any other Loan Document, or the
Transactions.
(b)
Since the date of this Agreement, there has been no change in the status of the
Disclosed Matters that, individually or in the aggregate, has resulted in, or materially increased the
likelihood of, a Material Adverse Effect.

DOCS 14471271

- 54 3.6

Compliance with Applicable Laws and Agreements.

The Borrower and each other Credit Party is in compliance with all Applicable Laws
applicable to it or its property and all indentures, agreements and other instruments binding upon it
or its property, except where the failure to do so, individually or in the aggregate, could not
reasonably be expected to result in a Material Adverse Effect. Neither the Borrower nor any other
Credit Party has violated or failed to obtain any Authorization necessary to the ownership of any of
its property or assets or the conduct of its business, which violation or failure could reasonably be
expected to have (in the event that such a violation or failure were asserted by any Person through
appropriate action) a Material Adverse Effect.
3.7

Ownership.

As at the Effective Date, the registered and beneficial holders of all of the Equity Securities of
the Borrower are as set out on Schedule 3.7.
3.8

Taxes.

The Borrower and each other Credit Party has timely filed or caused to be filed all Tax
returns and reports required to have been filed and has paid or caused to be paid all Taxes required
to have been paid by it (including all instalments with respect to the current period) and has made
adequate provision for Taxes for the current period, except Taxes that are being contested in good
faith by appropriate proceedings and for which the Borrower or such other Credit Party, as
applicable, has set aside on its books adequate reserves.
3.9

Titles to Immovable Property.

The Borrower and each other Credit Party have good and valid marketable title to their
respective owned immovable properties, and with respect to leased immovable properties, title
pursuant to valid and enforceable leases, free and clear of all Liens except Permitted Liens, and
Liens in respect of Priority Payables that are not yet due and payable.
3.10

Titles to Personal Property.

The Borrower and each other Credit Party have title to their respective owned moveable
property, and with respect to leased moveable property, pursuant to valid and enforceable leases,
free and clear of all Liens except Permitted Liens, and Liens in respect of Priority Payables that are
not yet due and payable.
3.11

Pension Plans.

The Pension Plans are, with the exception of a supplemental retirement plan for eligible
employees, duly registered under the ITA and any other Applicable Laws which require registration,
have been administered in accordance with the ITA and such other Applicable Laws and no event
has occurred which could reasonably be expected to cause the loss of such registered status,
except to the extent that any failure to do so could not reasonably be expected to have a Material
Adverse Effect. All material obligations of the Borrower and each other Credit Party (including
fiduciary, funding, investment and administration obligations) required to be performed in connection
with the Pension Plans and the funding agreements therefor and Applicable Laws have been
performed on a timely basis, except to the extent that any failure to do so could not reasonably be
expected to have a Material Adverse Effect. There are no outstanding disputes concerning the
assets of the Pension Plans. No promises of benefit improvements under the Pension Plans have
been made except where such improvement could not reasonably be expected to have a Material
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Pension Plans or any benefit plans. Each of the Pension Plans is fully funded on a solvency basis
and going concern basis (using actuarial methods and assumptions which are consistent with the
valuations last filed with the applicable Governmental Authorities and which are consistent with
GAAP). Subject to the matters disclosed in Schedule 3.11:

3.12

(i)

for any Pension Plan or fund which is a defined contribution plan requiring
the Borrower or any Subsidiary to contribute thereto, or to deduct from
payments to any individual and pay such deductions into or to the credit of
such Pension Plan or fund, all required employer contributions have been
properly withheld by the Borrower or such Subsidiary and fully paid into the
funding arrangements for the applicable Pension Plan or fund,

(ii)

for any Pension Plan or fund and for any other employee benefit plan which
is a defined benefit plan (“Defined Benefit Plan”), in each case of the
Borrower or any Subsidiary: (A) each such Pension Plan or fund or Defined
Benefit Plan is fully funded on both a solvency basis and a going concern
basis to the extent required by Applicable Law, (B) the most recent actuarial
valuations in respect thereof are disclosed in Schedule 3.11, (C) no material
changes have occurred since the date of such actuarial valuations which
could reasonably be expected to materially adversely affect the conclusions
of the actuary concerning the funding of any Defined Benefit Plan, and (D) all
payments and contributions required to be remitted or paid to or in respect of
each such Pension Plan or fund or Defined Benefit Plan, including special
payments and any other payments in respect of any funding deficiencies or
shortfalls, have been remitted or paid to or in respect of each such plan in a
timely fashion, in accordance with the terms of the plan and all Applicable
Law, and

(iii)

any assessments or payments required under Applicable Law have been
paid when due.

Disclosure.

The Borrower has disclosed to the Lenders all agreements, instruments and corporate or
other restrictions to which it or any other Credit Party is subject, and all other matters known to it,
that, individually or in the aggregate, could reasonably be expected to result in a Material Adverse
Effect. None of the representations or warranties made by any Credit Party in the Loan Documents
as of the date such representations and warranties are made or deemed made, and none of the
statements contained in any exhibit, report, statement or certificate furnished by or on behalf of any
Credit Party in connection with the Loan Documents, contains any untrue statement of a material
fact or omits any material fact necessary to be stated therein to make the statements made therein,
in light of the circumstances under which they are made, not misleading as of the time when made
or delivered.
3.13

Defaults.

Neither the Borrower nor any other Credit Party is in default nor has any event or
circumstance occurred which, but for the passage of time or the giving of notice, or both, would
constitute a default (in any respect that would have a Material Adverse Effect) under any loan or
credit agreement, indenture, mortgage, deed of trust, security agreement or other instrument or
agreement evidencing or pertaining to any Indebtedness of or Lien against the Borrower or any other
Credit Party, or under any Material Contract to which the Borrower or any other Credit Party is a
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continuing.
3.14

Casualties; Taking of Properties.

Neither the business nor the properties of the Borrower or any other Credit Party have been
affected in a manner that has had, or could reasonably be expected to have, a Material Adverse
Effect as a result of any fire, explosion, earthquake, flood, drought, windstorm, accident, strike or
other labour disturbance, embargo, requisition or taking of property or cancellation of contracts,
permits or concessions by any domestic or foreign Governmental Authority, riot, activities of armed
forces, or acts of God or of any public enemy.
3.15

Subsidiaries.

As of the Effective Date, Schedule 3.15 correctly sets forth the (i) names, (ii) form of legal
entity, (iii) Equity Securities issued and outstanding, (iv) Equity Securities owned by each Credit
Party or a Subsidiary of such Credit Party (and specifying such owner), and (v) jurisdictions of
organization of all Credit Parties and their Subsidiaries. Except as described in Schedule 3.15, as of
the Effective Date, the Credit Parties directly or indirectly do not own any Equity Securities or debt
security which is convertible, or exchangeable, for Equity Securities of any other Person. Unless
otherwise indicated in Schedule 3.15, as of the Effective Date, all of the outstanding Equity
Securities of each Credit Party is directly or indirectly owned of record and beneficially by the
Borrower, there are no outstanding options, warrants or other rights to purchase Equity Securities of
any such Credit Party, and all such Equity Securities so owned are duly authorized, validly issued,
fully paid and non-assessable, and were issued in compliance with all applicable federal, provincial
or foreign securities and other Applicable Laws, and are free and clear of all Liens, except for
Permitted Liens.
3.16

Insurance.

All policies of fire, liability, workers’ compensation, casualty, flood, business interruption and
other forms of insurance owned or held by the Borrower or any other Credit Party are (a ) sufficient
for compliance with all requirements of Applicable Law and of all agreements to which the Borrower
or any other Credit Party is a party, (b) are valid, outstanding and enforceable policies, (c) provide
adequate insurance coverage in at least such amounts and against at least such risks (but including
in any event public liability) as are usually insured against in the same general area by Persons
engaged in the same or a similar business to the assets and operations of the Borrower and each
other Credit Party, (d) will not in any way be adversely affected by, or terminate or lapse by reason
of, the Transactions, and (e) are held in the name of a Credit Party. All such material policies are in
full force and effect, all premiums with respect thereto have been paid in accordance with their
respective terms, and no notice of cancellation or termination has been received with respect to any
such policy. Neither the Borrower nor any other Credit Party maintains any formalized selfinsurance program with respect to its assets or operations or material risks with respect thereto. The
certificate of insurance delivered to the Agent pursuant to Section 4.1(f) contains an accurate and
complete description of all material policies of insurance owned or held by the Borrower and each
other Credit Party on the Effective Date.
3.17

Solvency.

Neither the Borrower nor any other Credit Party is an “insolvent person” within the meaning
of the BIA.
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Material Contracts.

Schedule 3.18 sets out all Material Contracts as of the Effective Date. A true and complete
copy of each Material Contract has been delivered to the Agent as of the Effective Date. Each of the
Material Contracts is in full force and effect. Neither the Borrower nor any other Credit Party is in
default under or in breach of any term or condition of any Material Contract that would have, either
individually or in the aggregate, a Material Adverse Effect, nor is the Borrower or any other Credit
Party aware of any material default under or material breach of any term or condition of any Material
Contract by any other party thereto. No contract to which the Borrower or any other Credit Party is a
party contains any material provisions which impose burdensome or onerous obligations on the
Borrower or such other Credit Party which are inconsistent with prudent commercial activity by the
Borrower or such other Credit Party.
3.19

Environmental Matters.
Except as disclosed to the Lenders in the Disclosed Matters schedule (Schedule 3.19):

(a)
Environmental Laws. Neither any property of the Borrower or any other Credit Party
nor the operations conducted thereon violate any applicable order of any court or Governmental
Authority or any Environmental Laws, which violation could reasonably be expected to result in
remedial obligations having a Material Adverse Effect, assuming disclosure to the applicable
Governmental Authority of all material relevant facts, conditions and circumstances, if any, pertaining
to the relevant property.
(b)
Notices and Permits. All notices, permits, licenses or similar authorizations, if any,
required to be obtained or filed by the Borrower or any other Credit Party in connection with the
operation or use of any and all property of the Borrower or any other Credit Party, including but not
limited to past or present treatment, transportation, storage, disposal or Release of Hazardous
Materials into the environment, have been duly obtained or filed, except to the extent the failure to
obtain or file such notices, permits, licenses or similar authorizations could not reasonably be
expected to have a Material Adverse Effect, or which could not reasonably be expected to result in
remedial obligations having a Material Adverse Effect, assuming disclosure to the applicable
Governmental Authority of all material relevant facts, conditions and circumstances, if any, pertaining
to the relevant property.
(c)
Hazardous Substances Carriers. All Hazardous Materials generated at any and all
property of the Borrower or any other Credit Party have been treated, transported, stored and
disposed of only in accordance with all Environmental Laws applicable to them, except to the extent
the failure to have such Hazardous Materials transported, treated or disposed by such carriers could
not reasonably be expected to have a Material Adverse Effect, and only at treatment, storage and
disposal facilities maintaining valid permits under applicable Environmental Laws, which carriers and
facilities have been and are operating in compliance with such permits, except to the extent the
failure to have such Hazardous Materials treated, transported, stored or disposed at such facilities,
or the failure of such carriers or facilities to so operate, could not reasonably be expected to have a
Material Adverse Effect or which could not reasonably be expected to result in remedial obligations
having a Material Adverse Effect, assuming disclosure to the applicable Governmental Authority of
all material relevant facts, conditions and circumstances, if any, pertaining to the relevant property.
(d)
Hazardous Materials Disposal. The Borrower and the other Credit Parties have
taken all reasonable steps necessary to determine and have determined that no Hazardous
Materials have been disposed of or otherwise released and there has been no threatened Release
of any Hazardous Materials on or to any property of the Borrower or any other Credit Party other
than in compliance with Environmental Laws, except to the extent the failure to do so could not
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expected to result in remedial obligations having a Material Adverse Effect, assuming disclosure to
the applicable Governmental Authority of all material relevant facts, conditions and circumstances, if
any, pertaining to the relevant property.
(e)
No Contingent Liability. The Borrower and the other Credit Parties have no material
contingent liability in connection with any Release or threatened Release of any Hazardous
Materials into the environment other than such contingent liabilities at any one time and from time to
time which could reasonably be expected to exceed $100,000 and for which adequate reserves for
the payment thereof as required by GAAP have been provided, or which could reasonably be
expected to result in remedial obligations having a Material Adverse Effect, assuming disclosure to
the applicable Governmental Authority of all relevant facts, conditions and circumstances, if any,
pertaining to such Release or threatened Release.
3.20

Employee Matters.

Except as set forth on Schedule 3.20, as of the Effective Date, none of the Borrower or any
of the other Credit Parties, nor any of their respective employees, is subject to any collective
bargaining agreement. There are no strikes, slowdowns, work stoppages or controversies pending
or, to the best knowledge of the Borrower, threatened against the Borrower or any other Credit
Party, or their respective employees, which could reasonably be expected to have, either individually
or in the aggregate, a Material Adverse Effect. Except as set forth in Schedule 3.20, as of the
Effective Date, none of the Borrower nor any other Credit Party is subject to an employment contract
providing for a fixed term of employment or providing for special payments on termination of
employment. Each of the Borrower and the other Credit Parties has withheld from each payment to
each of their respective officers, directors and employees the amount of all Taxes, including income
tax, Canada pension plan, employment insurance and other payments and deductions required to
be withheld therefrom, and has paid the same to the proper taxation or other receiving authority in
accordance with Applicable Law. None of the Borrower nor any other Credit Party is subject to any
claim by or liability to any of their respective officers, directors or employees for salary (including
vacation pay) or benefits which would rank in whole or in part pari passu with or prior to the Liens
created by the Security Documents, other than Permitted Liens to the extent reserved for as Priority
Payables of any Credit Party.
3.21

Fiscal Year.
The Fiscal Year of each Credit Party ends on September 30 of each calendar year.

3.22

Intellectual Property Rights.

The Borrower and each Credit Party is the registered and beneficial owner of, with good and
marketable title, free of all licenses, franchises and Liens other than Permitted Liens, to all patents,
patent applications, trade marks, trade mark applications, trade names, service marks, copyrights,
industrial designs, integrated circuit topographies, or other rights with respect to the foregoing and
other similar property, used in or necessary for the present and planned future conduct of its
business, without any conflict with the rights of any other Person, other than as listed on
Schedule 3.22, or other than for such conflicts as could not reasonably be expected to have a
Material Adverse Effect. All material patents, trade marks, trade names, service marks, copyrights,
industrial designs, integrated circuit topographies, and other similar rights owned or licensed by the
Borrower or any other Credit Party, and all rights of the Borrower and each other Credit Party to the
use of any patents, trade marks, trade names, service marks, copyrights, industrial designs,
integrated circuit topographies, or other similar rights, are described in Schedule 3.22 (collectively,
the “Intellectual Property Rights”). Except as set forth in Schedule 3.22, no material claim has
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Credit Party of any intellectual property or challenging or questioning the validity, enforceability or
effectiveness of any intellectual property necessary for the conduct of the business of the Borrower
or any other Credit Party. Except as disclosed in Schedule 3.22 or except as could not reasonably
be expected to have a Material Adverse Effect, (i) the Borrower and each other Credit Party has the
exclusive right to use the intellectual property which the Borrower (or each other Credit Party) owns,
(ii) all applications and registrations for such intellectual property are current, and (iii) to the
knowledge of the Borrower and the other Credit Parties, the conduct of the Borrower’s and each
other Credit Party’s business does not infringe the intellectual property rights of any other Person.
3.23

Residency of Borrower for Tax Purposes.
Each of the Credit Parties is a resident of Canada for tax purposes.

3.24

Restricted Payments.

Since September 30, 2014, no Restricted Payment has been declared, paid, or made upon
or in respect of Equity Securities of any Credit Party except as expressly permitted hereby.
3.25

Indebtedness.

None of the Credit Parties nor any of their Subsidiaries have any Indebtedness except
(a) the Obligations, (b) the Indebtedness set forth in the most recent financial statements delivered
to the Agent, or the notes thereto, (c) Tax obligations (including deferred Taxes), trade payables and
other contractual obligations arising in the ordinary course of business as carried on by the Credit
Parties and their Restricted Subsidiaries since the date of such financial statements, and
(d) Indebtedness permitted under Section 6.1.
3.26

Workers’ Compensation.

None of the Credit Parties has any unpaid workers’ compensation or like obligations except
as are being incurred, and paid on a current basis in the ordinary course of business, and there are
no proceedings, claims, actions, orders or investigations of any Governmental Authority relating to
workers’ compensation outstanding, pending or, to their knowledge, threatened relating to them or
any of their employees or former employees which could reasonably be expected to have a Material
Adverse Effect.
3.27

Bank Accounts.

Schedule 3.27 contains a complete and accurate list of all bank accounts maintained by the
Credit Parties with any bank or other financial institution as of the Effective Date.
3.28

Real Property and Leases.

Schedule 3.28 hereto is a correct and complete list of all immoveable property owned by
each Credit Party, all leases and subleases of real property or personal property by any Credit Party,
as lessee or sublessee, and all leases and subleases of real property or personal property by any
Credit Party, as lessor or sublessor. Each of such leases and subleases is valid and enforceable in
accordance with its terms and is in full force and effect, and no default by any party to any such
lease or sublease exists.
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Further Real Property Matters.

(a)
No investigation or proceeding of any Governmental Authority is pending in respect
of real property owned by any of the Credit Parties. No part of any such immovable property has
been condemned, taken or expropriated by any Governmental Authority, federal, state, provincial,
municipal or any other competent authority.
(b)
All present uses in respect of any immovable property of the Credit Parties may
lawfully be continued and all permitted uses are satisfactory for the Credit Parties’ current and
intended purposes; and
(c)
No Inventory is located at any leased real property of the Credit Parties except as
indicated in Schedule 3.28.
3.30

Jurisdictions of Credit Parties.

Schedule 3.30 sets out the various jurisdictions in which the Borrower and each other Credit
Party carries on business or has corporeal assets having an aggregate value in excess of
Cdn.$50,000.
3.31

Corporate Name; Prior Transactions.

Except as set forth in Schedule 3.31, none of the Credit Parties has during the five (5) years
preceding the Effective Date been known by or used any other corporate or business name, or been
a party to any amalgamation, merger or consolidation, or acquired all or substantially all of the
assets of any Person or acquired any of its or their Property out of the ordinary course of business.
All trade names or styles under which any Credit Party sells Inventory or create Accounts or to which
instruments in payment of Accounts may be made payable, are listed on Schedule 3.31.
3.32

Brokers.

No broker or finder acting on behalf of any Credit Party or Affiliate thereof brought about the
obtaining, making or closing of the Commitments or the Loans, and no Credit Party or Affiliate
thereof has any obligation to any Person in respect of any finder’s or brokerage fees in connection
therewith.
3.33

Customer and Trade Relations.

As of the Effective Date, there exists no actual or, to the knowledge of any Credit Party,
threatened termination or cancellation of, or any material adverse modification or change in the
business relationship of any Credit Party with any customer or group of customers whose purchases
during the preceding 12 months caused them to be ranked among the ten largest customers of such
Credit Party or the business relationship of any Credit Party with any supplier material to its
operations.
3.34

Subordinated Debt.

As of the Effective Date, the Borrower has delivered to the Agent a complete and correct
copy of the Subordinated Debt Documents (including all schedules, exhibits, amendments,
supplements, modifications, assignments and all other material documents delivered pursuant
thereto or in connection therewith). All Obligations, including any Letter of Credit Exposure and any
F/X Exposure, constitute Indebtedness entitled to the benefits of the subordination provisions
contained in the Subordinated Debt.

DOCS 14471271

- 61 ARTICLE 4
CONDITIONS
4.1

Effective Date.

The obligations of the Lenders to make Loans or to permit the issuance of a Letter of Credit
or to permit the Borrower to obtain an F/X Contract shall not become effective until the date on which
each of the following conditions is satisfied (or waived in accordance with Section 9.2):
(a)
Credit Agreement. The Agent (or its counsel), each Lender, and the Issuing Bank
shall have received from each party hereto either (i) a counterpart of this Agreement signed on
behalf of each party hereto, or (ii) written evidence satisfactory to the Agent (which may include
facsimile transmission of a signed signature page of this Agreement) that each such party has
signed a counterpart of this Agreement.
(b)
Legal Opinions. The Agent shall have received a favourable written opinion of
counsel to the Borrower and the Credit Parties, in a form satisfactory to the Agent, acting
reasonably, and covering such other matters relating to the Borrower, the Credit Parties, this
Agreement, the Security Documents or the Transactions as the Lenders shall reasonably request
(together with copies of all factual certificates and legal opinions delivered to such counsel in
connection with such opinion upon which counsel has relied). The Agent shall also have received
favourable written opinions of such special and local counsel as may be reasonably required by the
Agent (together with copies of all factual certificates and legal opinions delivered to such counsel in
connection with such opinion upon which such counsel has relied). The Borrower hereby requests
each such counsel to deliver such opinions and supporting materials. All opinions and certificates
referred to in this Section 4.1(b) shall be addressed to the Agent and the Lenders and dated the
Effective Date.
(c)

Corporate Certificates. The Agent shall have received:
(i)

certified copies of the resolutions of the Board of Directors of the Borrower,
and any other Credit Party which is a party to any Loan Document, dated as
of the Effective Date, and approving, as appropriate, the Loans, this
Agreement and the other Loan Documents, and all other documents, if any,
to which the Borrower or such other Credit Party is a party and evidencing
corporate authorization with respect to such documents; and

(ii)

a certificate of a Responsible Officer of the Borrower, and any other Credit
Party which is a party to any Loan Document, and certifying (A) the name,
title and true signature of each officer of such Person authorized to execute
this Agreement and the other Loan Documents to which it is a party, (B) the
name, title and true signature of each officer of such Person authorized to
provide the certifications required pursuant to this Agreement, including
certifications required pursuant to Section 5.1 and Borrowing Requests, and
(C) that attached thereto is a true and complete copy of the articles of
incorporation (or equivalent) and bylaws of the Borrower, and any other
Credit Party which is a party to any Loan Document, as amended to date,
and a recent certificate of status, certificate of compliance, good standing
certificate or analogous certificate.

(d)
Closing Conditions Certificate. The Agent shall have received a certificate, dated the
Effective Date and signed by a Responsible Officer of the Borrower, confirming compliance with the
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(b).
(e)
Fees. The Agent and the Lenders shall have received all fees and other amounts
due and payable on or prior to the Effective Date, including, to the extent invoiced, reimbursement or
payment of all legal fees and other Out-of-Pocket Expenses required to be reimbursed or paid by the
Borrower hereunder or under any other Loan Document.
(f)
Insurance. The Agent shall have received a certificate of insurance dated not more
than 30 days prior to the Effective Date, evidencing that the Borrower and the Credit Parties are
carrying insurance in accordance with Section 5.9 hereof.
(g)
Inventory Control Systems; Appraisal; Field Audit; Opening Availability. The Agent
shall have reviewed and be satisfied with the Collateral, the inventory control systems, the books
and records and the reporting capability of the Borrower. The Agent shall have received appraisals,
completed by a reputable and independent appraisal firm at the expense of the Borrower,
determining the net orderly liquidation value of the inventory of the Borrower. In addition, the Agent
shall have received the results of an updated field audit, and the Borrowing Base on the Effective
Date shall be sufficient in value, as determined by Agent, to provide Borrower with Excess
Availability, after giving effect to the extensions of credit to be made hereunder on the Effective Date
(on a pro forma basis, with trade payables being paid in the ordinary course, in accordance with past
practices, and expenses and liabilities being paid in the ordinary course of business and without
acceleration of sales or deterioration of working capital) of at least $1,000,000.
(h)
Due Diligence. The Agent shall be satisfied with its due diligence pertaining to the
Collateral and the Transactions including all financial matters.
(i)
No Cessation of Financing Market. There shall have not been occurred and be
continuing on the Effective Date any general banking moratorium or any practical cessation in the
bank or private debt financing markets, and there shall not have been introduced any material
governmental restrictions imposed on lending institutions, which materially affect the type of lending
transactions contemplated by this Agreement.
(j)
Execution and Delivery of Documentation. The Borrower and any other Credit Party
which is a party to any Loan Document shall have duly authorized, executed and delivered all
documents, including Loan Documents, required hereunder, all in form and substance satisfactory to
the Agent, acting reasonably, and all of the Security Documents shall have been registered in all
offices in which, in the opinion of the Agent or its counsel, registration is necessary or of advantage
to preserve the priority of the Liens intended to be created thereby, and duplicate copies of such
Security Documents bearing or accompanied by appropriate endorsements or certificates of
registration shall have been delivered to the Agent. The Agent shall have received and be satisfied
with the results of all personal property, bankruptcy, execution and other searches conducted by the
Agent and its counsel with respect to the Borrower and any other Credit Party in all jurisdictions
selected by the Agent and its counsel. The Agent shall have received and be satisfied with all
estoppel letters, acknowledgements, waivers, subordinations, postponements, discharges, priority
agreements, the Intercreditor Agreements, and such other inter-creditor and non-disturbance
agreements as the Agent may reasonably require to ensure its first priority, subject to Permitted
Liens, over and unfettered access to, the Collateral or, in the sole discretion of the Agent, have
implemented Availability Reserves in connection therewith.
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Security Documents. The Agent shall have received:
(i)

a hypothec over all present and future movable property executed by the
Borrower in favour of the Agent, as hypothecary representative, and in form
and substance satisfactory to the Agent, constituting a first-priority Lien on all
movable property from time to time of each the Borrower, subject to no Liens
except Permitted Liens; and

(ii)

security under Section 427 of the Bank Act (Canada), executed by the
Borrower in favour of each Lender qualified to hold such security, in each
case in respect of any amounts owing by the Borrower to such Lender,

provided that if any of the foregoing documents are not suitable for use in any
jurisdiction, the applicable Credit Party shall provide to the Agent alternative
document(s) with substantially equivalent substantive effect and which are suitable
for use in such jurisdiction.
(l)
Landlord Waivers; Bailee Letters. The Agent shall have received (i) executed copies
of Acceptable Landlord Waivers for each parcel of leased real property where any Collateral of any
of the Credit Parties which is included in the Borrowing Base is located or a Rent Reserve shall have
been established in respect of such property and (ii) executed copies of Acceptable Bailee Letters
from each bailee who is in possession of any Collateral of any of the Credit Parties which is included
in the Borrowing Base.
(m)
Regulatory Approval; Consents; Waivers. The Agent and the Lenders shall be
satisfied, acting reasonably, that all material Authorizations required in connection with the
Transactions contemplated hereby have been obtained and are in full force and effect, and that all
consents and waivers required to consummate the Transactions have been obtained, to the extent
that consummation of the Transactions would otherwise be restricted or prohibited under the terms
of any Material Contract to which the Borrower or any other Credit Party is a party, or by which it is
bound, in each case without the imposition of any burdensome provisions.
(n)
Delivery of Financial Statements. The Agent and the Lenders shall have received
and be satisfied with the financial statements described in Section 3.4(a) and unaudited
consolidated and consolidating balance sheets of the Borrower and its Subsidiaries (pro forma as of
the Effective Date).
(o)
No Material Adverse Change. The Agent and the Lenders shall be satisfied that,
since September 30, 2014, there has not been a Material Adverse Change and that there is no
Default or Event of Default.
(p)
Indebtedness. The Transactions contemplated in this Agreement and the other Loan
Documents shall not have caused any event or condition to occur which has resulted, or which will
result, in any Material Indebtedness becoming due prior to its scheduled maturity or that permits
(with or without the giving of notice, the lapse of time, or both) the holder or holders of any Material
Indebtedness or any trustee or agent on its or their behalf to cause any Material Indebtedness to
become due, or to require the prepayment, repurchase, redemption or defeasance thereof, prior to
its scheduled maturity, or which will result in the creation of any Liens under any Indebtedness.
(q)
Blocked Account/Cash Management Systems. The Agent shall have received
evidence satisfactory to the Agent that, as of the Effective Date, blocked account and cash
management systems complying with Section 2.17 have been established and are currently being
maintained in the manner set forth in such Section 2.17, and the Agent shall have received copies of
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acting reasonably, with the banks and other Persons as required by Section 2.17.
(r)
Material Contracts. The Agent and the Lenders shall be satisfied with the terms and
conditions of each of the Material Contracts.
(s)
Cancellation of Existing Credit Lines. The Agent shall have received one or more
pay off letters, in form and substance satisfactory to the Agent, confirming that the Borrower shall
have repaid all amounts outstanding under its existing credit lines, and that all such existing credit
lines shall have been cancelled permanently.
(t)
Capitalization Arrangement. The Lenders shall be satisfied with the capital structure
of the Borrower, that the Borrower is solvent, and that the Borrower has sufficient working capital to
pay its debts as they become due.
(u)
Background Checks. The Agent shall have received and be satisfied with the results
of the background checks conducted on the key senior management and principals of the Credit
Parties.
(v)
Judgments/Litigation. The Agent shall be satisfied that there are no judgments
outstanding, and no legal or administrative proceedings (including in any court arbitrator or any
Governmental Authority) pending or threatened except as expressly permitted hereunder which
could reasonably be expected to give rise to a Material Adverse Effect.
(w)
Pension Plan. The Agent shall be satisfied with the results of its review of the
Pension Plans of the Credit Parties.
(x)
“Know Your Customer” Information. The Agent and the Lenders shall have received
all documentation and other information required by bank regulatory authorities under applicable
“know your customer” and anti-money laundering rules and regulations, including the Proceeds of
Crime (Money Laundering) and Terrorist Financing Act (Canada).
(y)
Other Documentation. The Agent and the Lenders shall have received such other
documents and instruments as are customary for transactions of this type or as they may reasonably
request.
The obligations of the Lenders to make Loans hereunder shall not become effective unless each of
the foregoing conditions is satisfied (or waived pursuant to Section 9.2) at or prior to 3:00 p.m.,
Toronto time, on June 30, 2015 (and, in the event such conditions are not so satisfied or waived by
such time, the Commitments shall terminate at such time). The conditions set forth in Section 4.1
are for the exclusive benefit of the Lenders, and may be waived by the Lenders in accordance with
Section 9.2 at any time and from time to time, with or without further conditions.
4.2

Each Credit Event.

The obligations of the Lenders to make any Loan or to permit the issuance of any Letter of
Credit or to permit the Borrower to obtain any F/X Contract (including the initial Borrowing
hereunder) shall be conditional upon each of the following conditions being satisfied (or waived in
accordance with Section 9.2):
(a)
the representations and warranties of the Borrower set forth in this Agreement shall
be true and correct on and as of the date of each such Borrowing (including the date of issuance,
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(except where such representation or warranty refers to a different date);
(b)
at the time of and immediately after giving effect to such Borrowing (including the
issuance, amendment, renewal or extension of such Letter of Credit, as applicable), no Default shall
have occurred and be continuing; and
(c)
the Agent shall have received a Borrowing Request in the manner and within the
time period required by Section 2.3; and
(d)
except as may be otherwise agreed to from time to time by the Agent and the
Borrower in writing, after giving effect to the extension of credit requested to be made by the
Borrower on such date, the aggregate Exposure will not exceed the lesser of (i) the Commitments,
or (ii) an amount equal to the Borrowing Base.
Each Borrowing, including each issuance, amendment, renewal or extension of a Letter of Credit,
shall be deemed to constitute a representation and warranty by the Borrower on the date thereof as
to the accuracy of the matters specified in paragraphs (a) and (b) above. This requirement does not
apply on the conversion or rollover of an existing Borrowing provided that the aggregate outstanding
Borrowings will not be increased as a consequence thereof.
ARTICLE 5
AFFIRMATIVE COVENANTS
From (and including) the Effective Date until the Commitments have expired or been
terminated and the principal of and interest on each Loan and all fees payable hereunder shall have
been paid in full and all Letters of Credit and F/X Contracts shall have expired and been terminated
and all Reimbursement Obligations have been satisfied by the Borrower, the Borrower and each
other Credit Party covenants and agrees with the Lenders that:
5.1

Financial Statements and Other Information.
The Borrower will furnish to the Agent and each Lender:

(a)
as soon as available and in any event within 120 days after the end of each Fiscal
Year of the Borrower, its audited (consolidated with any Subsidiary that is not an Unrestricted
Subsidiary) balance sheet and related statements of income, retained earnings and changes in
financial position as of the end of and for such Fiscal Year, setting forth in each case in comparative
form the figures for the previous Fiscal Year, all reported on by Fauteux, Bruno, Bussière,
Leewarden CPA S.E.N.C. or other independent auditors of recognized national standing (without a
“going concern” or like qualification or exception and without any qualification or exception as to the
scope of such audit) to the effect that such financial statements present fairly in all material respects
the financial condition and results of operations of the Borrower and its Subsidiaries (excluding any
Unrestricted Subsidiary) on a consolidated basis (as the case may be) in accordance with GAAP
consistently applied;
(b)
as soon as available and in any event within 30 days after the end of each calendar
month, its unaudited (consolidated with any Subsidiary that is not an Unrestricted Subsidiary)
balance sheet and related statements of income, retained earnings and changes in financial position
as of the end of such month and the then elapsed portion of the Fiscal Year which includes such
calendar month, setting forth in each case in comparative form the figures for the corresponding
period or periods of (or, in the case of the balance sheet, as of the end of) the previous Fiscal Year,
all certified by a Responsible Officer as presenting fairly in all material respects the financial
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Subsidiary) on a consolidated basis (as the case may be) in accordance with GAAP consistently
applied, subject to normal year-end audit adjustments;
(c)
concurrently with the financial statements required pursuant to Sections 5.1(a) and
(b) above, a certificate of the Borrower, signed by a Responsible Officer in the form of Exhibit H;
(d)
copies of each management letter issued to the Borrower by its auditors promptly
following consideration or review thereof by the Board of Directors of the Borrower, or any committee
thereof (together with any response thereto prepared by the Borrower);
(e)

Intentionally deleted;

(f)
promptly upon the request of the Agent, and in any event no less frequently than the
tenth (10th) Business Day of each calendar month, (together with a copy of all or any part of the
following reports requested by any Lender in writing after the Effective Date), a Borrowing Base
Report, as of the last day of the immediately preceding calendar month that reflects the Accounts as
at the last business day of such month, together with a report of Priority Payables as at such date,
accompanied by such supporting detail and documentation as shall be requested by the Agent it is
Permitted Discretion including:
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(i)

an accounts receivable aging (including both summary and detail format)
showing Accounts outstanding, aged from invoice date as follows: 1 to 30
days past due, 31 to 60 days past due, 61 to 90 days past due, and 91 days
or more past due, accompanied by such supporting detail and documentation
as shall be requested by the Agent in its Permitted Discretion, including the
ledger for disputed/legal accounts;

(ii)

a calculation of the Accounts which would not meet the criteria of an Eligible
Account Receivable;

(iii)

a copy of the internally generated month end cash receipts and collections
journal;

(iv)

Borrower prepared reconciliation of the cash receipts journal to the blocked
depository account;

(v)

an aged listing of the ten largest customer accounts for the month;

(vi)

a detailed, monthly, Inventory listing of the Borrower and each Credit Party
by location, type and product group with a supporting perpetual Inventory
report, in each case, accompanied by such supporting detail and
documentation as shall be requested by the Agent in its sole discretion; such
summaries and reports shall include the dollar value thereof both at cost,
determined on an average cost basis, and at fair market value;

(vii)

a calculation and report as to the Inventory which does not meet the
definition of Eligible Inventory;

(viii)

detailed monthly accounts payable aging;

(ix)

an aged listing of the ten largest accounts payable for the month; and
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(g)

written confirmation that all rent payments under each lease of real property
(under which a Credit Party is a tenant) has been paid.

weekly, on the third Business Day of each week for the prior week:
(i)

a weekly Borrowing Base Report that reflects the Accounts as at the last
business day of the previous week together with a report of Priority Payables
as at such date;

(ii)

an accounts receivable aging (including both summary and detail format)
showing Accounts outstanding, aged from invoice date as follows: 1 to 30
days past due, 31 to 60 days past due, 61 to 90 days past due, and 91 days
or more past due, accompanied by such supporting detail and documentation
as shall be requested by the Agent in its Permitted Discretion, including the
ledger for disputed/legal accounts;

(iii)

a calculation of the Accounts which would not meet the criteria of an Eligible
Account Receivable;

(iv)

a detailed, Inventory listing of the Borrower and each Credit Party by location,
type and product group with a supporting perpetual Inventory report, in each
case, accompanied by such supporting detail and documentation as shall be
requested by the Agent in its sole discretion; such summaries and reports
shall include the dollar value thereof both at cost, determined on an average
basis, and at fair market value;

(v)

a calculation and report as to the Inventory which does not meet the
definition of Eligible Inventory;

(vi)

a copy of the internally generated weekly sales journal and invoice register;

(vii)

a copy of the internally generated weekly credit memo journal (or sales
journal if included there);

(viii)

a copy of the internally generated weekly debit memo journal (or the sales
journal if included there); and

(ix)

a copy of the internally generated weekly cash receipts and collections
journal.

Notwithstanding the above, if Excess Availability has exceeded $3,500,000 for at least 30
consecutive days prior to the relevant period and for so long as Excess Availability remains above
that threshold in subsequent months, the reporting in (g) above shall not be required but will be
required if Excess Availability falls below $3,500,000 for five (5) consecutive days.
(h)
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monthly within 30 days of the last day of each calendar month:
(i)

a copy of the internally generated general ledger report as at the month end;

(ii)

a reconciliation of Accounts aging to the general ledger and to the financial
statement as at the month end;
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a reconciliation of the monthly inventory perpetual listing to the general
ledger and to the financial statement as at the month end; and

(iv)

promptly upon receipt thereof, copies of all material correspondence,
actuarial valuation reports and other filings with any pension regulators or the
applicable Governmental Authority to which such correspondence, reports
and filings must be sent (including any filings furnished to the trustee under
any Pension Plan and any valuation reports prepared by the Borrower’s
actuary and confirming that all contributions to be made in respect of the
Pension Plans have been made when due).

(i)
such other reports designating, identifying and describing the Accounts and Inventory
as required by the Agent and on a more frequent basis as the Agent may reasonably request in its
reasonable credit discretion;
(j)
at Agent’s request, the results of each physical verification, if any, that the Borrower
may have made, or caused any other Person to have made on its behalf, of all or any portion of its
Inventory, within ten (10) Business Days of completion of any such physical verification (and, if a
Default or an Event of Default has occurred and be continuing, the Borrower shall, upon the request
of the Agent, conduct, and deliver the results of, such physical verifications as the Agent may
require);
(k)
such appraisals of the inventory of the Borrower as the Agent may request at any
time, such appraisals to be conducted at the expense of the Borrower by an appraiser that is
acceptable to the Agent, and shall be in scope, form and substance acceptable to the Agent;
provided that unless an Event of Default has occurred and is continuing, in which case the Borrower
will be liable for the expenses of any further appraisals required by the Agent in its Permitted
Discretion; the Borrower shall be responsible for the expenses of two (2) inventory appraisals of the
Borrower in any Fiscal Year and if Excess Availability does not fall below $3,500,000 for five (5)
consecutive days over a rolling period of 180 days the Borrower shall be responsible for 1 inventory
appraisal per Fiscal Year;
(l)
promptly after the Borrower learns of the receipt or occurrence of any of the
following, a certificate of the Borrower, signed by a Responsible Officer, specifying (i) any official
notice of any violation, possible violation, non-compliance or possible non-compliance, or claim
made by any Governmental Authority pertaining to all or any part of the properties of the Borrower or
any other Credit Party which could reasonably be expected to have a Material Adverse Effect,
(ii) any event which constitutes a Default or Event of Default, together with a detailed statement
specifying the nature thereof and the steps being taken to cure such Default or Event of Default,
(iii) the receipt of any notice from, or the taking of any other action by, the holder of any promissory
note, debenture or other evidence of Indebtedness of the Borrower or any other Credit Party in an
amount in excess of Cdn.$100,000 with respect to an actual or alleged default, together with a
detailed statement specifying the notice given or other action taken by such holder and the nature of
the claimed default and what action the Borrower or the relevant Subsidiary (if not an Unrestricted
Subsidiary) is taking or proposes to take with respect thereto, (iv) any default or non-compliance of
any party to any of the Loan Documents with any of the terms and conditions thereof or any notice of
termination or other proceedings or actions which could reasonably be expected to adversely affect
any of the Loan Documents, (v) the creation, dissolution, merger or acquisition of any Subsidiary (if
not an Unrestricted Subsidiary) of the Borrower, (vi) any event or condition not previously disclosed
to the Agent, which violates any Environmental Law and which could potentially, in the Borrower’s
reasonable judgment, have a Material Adverse Effect, (vii) any material amendment to, termination
of, or material default under a Material Contract or any execution of, or material amendment to,
termination of, or material default under, any material collective bargaining agreement, and (viii) any
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Adverse Effect;
(m)
promptly after the occurrence thereof, notice of the institution of or any material
adverse development in any action, suit or proceeding or any governmental investigation or any
arbitration before any court or arbitrator or any Governmental Authority or official against the
Borrower or any other Credit Party or any of its or their Subsidiaries or any material property of any
thereof which could reasonably be expected to have a Material Adverse Effect;
(n)
promptly after the filing thereof with any Governmental Authority (if requested by the
Agent), copies of each annual and other report (including applicable schedules and actuarial reports)
with respect to each Pension Plan of the Borrower or any other Credit Party or any trust created
thereunder;
(o)
at the cost of the Borrower, a report or reports of an independent collateral field
examiner (which collateral field examiner may be the Agent or an Affiliate thereof) approved (i ) by
the Borrower, whose approval shall not be unreasonably withheld, and (ii ) by the Agent with respect
to the Eligible Accounts and Eligible Inventory components included in the Borrowing Base. The
Agent may (and, at the direction of the Required Lenders, shall) request such reports or additional
reports as it (or the Required Lenders) shall reasonably deem necessary. If no Default or Event of
Default has occurred, the Borrower will only be liable for the expense of two (2) field examinations
during such Fiscal Year; however if an Event of Default has occurred and is continuing, then the
Borrower will be liable for the expenses of all further field examinations required by the Agent in its
sole discretion;
(p)
upon request by the Agent, a summary of the insurance coverages of the Borrower
and any other Credit Party, in form and substance reasonably satisfactory to the Agent, and upon
renewal of any insurance policy, a copy of an insurance certificate summarizing the terms of such
policy, and upon request by the Agent, copies of the applicable policies;
(q)
on or before the earlier of the tenth (10th) day after approval by the Board of Directors
of the Borrower and the 30th day after each Fiscal Year end, an annual budget of the Borrower and
the other Credit Parties on a consolidated and consolidating basis (consolidating on the basis of
principal lines of business of the Borrower and the other Credit Parties), approved by the Board of
Directors of the Borrower, setting forth in reasonable detail and on a monthly basis the projected
revenues and expenses (including capital expenditures) of the Borrower for the following Fiscal
Year, it being recognized by the Lenders that projections as to future results are not to be viewed as
fact and that the actual results for the period or periods covered by such projections may differ from
the projected results; and
(r)
concurrently with any delivery of financial statements under Section 5.1(a) or (b)
above, a certificate of a Responsible Officer of the Borrower (i) stating whether any change in GAAP
or in the application thereof has occurred since the date of the audited financial statements referred
to in Section 5.1(a) and, if any such change has occurred, specifying the effect of such change on
the financial statements accompanying such certificate, (ii) identifying all its Subsidiaries existing on
the date of such certificate and indicating, for each such Subsidiary, and whether such Subsidiary is
a Guarantor and whether such Subsidiary was formed or acquired since the end of the previous
calendar month, and (iii) identifying any parcels of real (immovable) property or improvements
thereto that have been acquired by any Credit Party since the end of the previous calendar month.
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Existence; Conduct of Business.

Each Credit Party will do or cause to be done all things necessary to preserve, renew and
keep in full force and effect its legal existence (subject only to Section 6.3), and obtain, preserve,
renew and keep in full force and effect any and all rights, licenses, permits, privileges and franchises
material to the conduct of its business.
5.3

Payment of Obligations.

Each Credit Party will pay its obligations, including Tax liabilities, that, if not paid, could result
in a Material Adverse Effect before the same shall become delinquent or in default, except where
(a) the validity or amount thereof is being contested in good faith by appropriate proceedings, (b) the
Borrower or such other Credit Party has set aside on its books adequate reserves with respect
thereto in accordance with GAAP, and (c) the failure to make payment pending such contest could
not reasonably be expected to result in a Material Adverse Effect.
5.4

Maintenance of Properties.

Each Credit Party will keep and maintain all property material to the conduct of its business
in good working order and condition, ordinary wear and tear excepted.
5.5

Books and Records; Inspection Rights.

Each Credit Party will keep proper books of record and account in which full, true and correct
entries are made of all dealings and transactions in relation to its business and activities. Each
Credit Party will permit any representatives designated by the Agent or any Lender, upon reasonable
prior notice, to visit and inspect its properties, to examine and make extracts from its books and
records, and to discuss its affairs, finances and condition with its officers and independent
accountants, all at such reasonable times and as often as reasonably requested.
5.6

Compliance with Applicable Laws and Material Contracts.

Each Credit Party will comply with all Applicable Laws and orders of any Governmental
Authority applicable to it or its property and with all of its Material Contracts, except where the failure
to do so, individually or in the aggregate, could not reasonably be expected to result in a Material
Adverse Effect. No Credit Party shall modify, amend or alter its certificate or articles of
incorporation.
5.7

Use of Proceeds and Letters of Credit.

The proceeds of the Revolving Loans will be used to repay existing facilities to HSBC Bank
Canada, for working capital and other general corporate purposes of the Borrower. Letters of Credit
will be issued only to support any activity of the Borrower or any other Credit Party that is reasonably
acceptable to the Agent.
5.8

Further Assurances.

Each Credit Party will cure promptly any defects in the execution and delivery of the Loan
Documents, including this Agreement. Upon request, each Credit Party will, at its expense, as
promptly as practical, execute and deliver to the Agent, all such other and further documents,
agreements and instruments in compliance with or performance of the covenants and agreements of
the Borrower or any other Credit Party in any of the Loan Documents, including this Agreement, or to
further evidence and more fully describe the Collateral, or to correct any omissions in any of the
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Documents, or to perfect, protect or preserve any Liens created pursuant to any of the Loan
Documents, or to make any recordings, to file any notices, or obtain any consents, all as may be
necessary or appropriate in connection therewith, in the judgment of the Agent, acting reasonably.
5.9

Insurance.

Each Credit Party shall maintain insurance on its property and assets under such policies of
insurance, with such insurance companies, in such reasonable amounts and covering such
insurable risks as are at all times reasonably satisfactory to the Agent. All such policies are subject
to the rights of any holders of Permitted Liens holding claims senior to the Agent, to be made
payable to the Agent, to the extent required herein, in case of loss, under a standard non
contributory “mortgagee”, “lender” or “secured party” clause and are to contain such other provisions
as the Agent may require to fully protect the Agent’s interest in the property and assets subject to the
Liens in favour of the Agent and to any payments to be made under such policies. All original
policies (or true copies thereof) which relate to Collateral are to be delivered to the Agent, with the
loss payable endorsement in the Agent’s favour, and shall provide for not less than thirty (30) days
prior written notice to the Agent of the exercise of any right of cancellation. Upon the occurrence and
continuance of an Event of Default which is not waived in writing by the Agent, the Agent shall,
subject to the rights of any holders of Permitted Liens holding claims senior to the Agent, have the
sole right, in the name of the Agent, the Borrower or any other applicable Credit Party, to file claims
under any insurance policies, to receive, receipt and give acquittance for any payments that may be
payable thereunder, and to execute any and all endorsements, receipts, releases, assignments,
reassignments or other documents that may be necessary to effect the collection, compromise or
settlement of any claims under any such insurance policies. If any part of the Collateral is lost or
damaged by fire or other casualty and the insurance proceeds for such loss or damage is less than
or equal to $100,000, such insurance proceeds shall be paid to the Borrower. Notwithstanding the
foregoing, to the extent such insurance proceeds are received by the Agent, the Agent shall
promptly, and in any event within one (1) Business Day of receipt, remit such insurance proceeds to
the applicable Credit Party. If any part of the Collateral is lost or damaged by fire or other casualty
and the insurance proceeds for such loss or damage is greater than $100,000, such insurance
proceeds shall be paid to the Borrower, and provided that the applicable Credit Party has sufficient
business interruption insurance to replace the lost profits of any of its facilities, the Borrower may
irrevocably elect (by delivering written notice to the Agent) to replace, repair or restore such
Collateral to substantially the equivalent condition prior to such fire or other casualty as set forth
herein. If such election is not made by the Borrower, insurance proceeds shall be used by the
Borrower to repay outstanding Revolving Loans. Notwithstanding the foregoing, to the extent that
such insurance proceeds are received by the Agent, the Agent shall promptly, and in any event
within one (1) Business Day of receipt, remit such insurance proceeds to the Borrower to be applied
in accordance with this Section 5.9. If the Borrower does not, or cannot, elect to use the insurance
proceeds as set forth above, or if the Agent in its sole discretion believes that the applicable Credit
Party will not be able to timely replace, repair or restore such Collateral to substantially the
equivalent condition prior to such fire or other casualty, the Agent may, subject to the rights of any
holders of Permitted Liens holding claims senior to the Agent in respect of such insurance proceeds,
(i) if no Event of Default has occurred and is continuing, apply the insurance proceeds to the
payment of any Revolving Loans until paid in full and (b) if an Event of Default has occurred and is
continuing, apply the insurance proceeds to the Obligations in such manner and in such order as the
Agent may reasonably elect. Upon the occurrence and during the continuance of an Event of
Default, all insurance proceeds in respect of any Collateral shall be paid to the Agent. The Agent
may apply such insurance proceeds to the Obligations in such manner as it may deem advisable in
its sole discretion. In the event the Borrower fails to provide the Agent with timely evidence,
acceptable to the Agent, of the maintenance of insurance coverage required pursuant to this Section
5.9, or in the event that any Credit Party fails to maintain such insurance, the Agent may purchase or
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on the Agent’s part for: (i) obtaining the insurance; (ii) the solvency of the insurance companies;
(iii) the adequacy of the coverage; or (iv) the collection of claims. The insurance acquired by the
Agent may, but need not, protect the Borrower’s or any other Credit Party’s interest in the Collateral,
and therefore such insurance may not pay claims which the Borrower may have with respect to the
Collateral or pay any claim which may be made against the Borrower in connection with the
Collateral. In the event the Agent purchases, obtains or acquires insurance covering all or any
portion of the Collateral, the Borrower shall be responsible for all of the applicable costs of such
insurance, including premiums, interest (at the applicable interest rate for Revolving Loans set forth
in Section 2.5), fees and any other charges with respect thereto, until the effective date of the
cancellation or the expiration of such insurance. The Agent may charge all of such premiums, fees,
costs, interest and other charges to the Borrower’s loan account. The Borrower hereby
acknowledges that the costs of the premiums of any insurance acquired by the Agent may exceed
the costs of insurance which the Borrower may be able to purchase on its own. In the event that the
Agent purchases such insurance, the Agent will promptly, and in any event within fifteen (15) days,
notify the Borrower of said purchase.
5.10

Operation and Maintenance of Property.

Each Credit Party will, manage and operate its business or cause its business to be
managed and operated (i) in accordance with prudent industry practice in all material respects and in
compliance in all material respects with the terms and provisions of all applicable licenses, leases,
contracts and agreements, and (ii) in compliance with all Applicable Laws of the jurisdiction in which
such businesses are carried on, and all Applicable Laws of every other Governmental Authority from
time to time constituted to regulate the ownership, management and operation of such businesses,
except where a failure to so manage and operate would not have a Material Adverse Effect.
5.11

Additional Subsidiaries; Additional Liens.

If, at any time on or after the Effective Date, the Borrower or any other Credit Party creates
or acquires an additional Subsidiary or in some other fashion becomes the holder of any Equity
Securities of a new Subsidiary, then to the extent permitted by Applicable Law, the Borrower and the
other Credit Parties will cause such new Subsidiary to immediately execute and deliver to the Agent
a guarantee, and security agreements, hypothecs and other security-related documents covering
such new Subsidiary’s Inventory, Accounts and other Collateral, all in form and substance
satisfactory to the Agent, acting reasonably. In addition, if at any time on or after the Effective Date,
the Borrower or any other Credit Party has Inventory, Accounts or other Collateral having a fair
market value in excess of $50,000 located in any jurisdiction in which the Agent does not hold duly
perfected security in respect of the Inventory, Accounts or other Collateral of such Credit Party in
such jurisdiction, and the Credit Party expects to have such Collateral in such location for more than
30 days, the applicable Credit Party shall give notice to the Agent of those facts. If the Agent, acting
reasonably, determines that it is practical to perfect security in such jurisdiction, the applicable Credit
Party shall promptly execute all such security agreements, hypothecs and other security-related
documents covering such Credit Party’s Inventory, Accounts or other Collateral in such jurisdiction,
all in form and substance satisfactory to the Agent, acting reasonably, and shall take all such action
as may reasonably be required to ensure that the Liens in favour of the Agent in respect of the
Inventory, Accounts or other Collateral of such Credit Party located in such jurisdiction are duly
perfected. In connection with the execution and delivery of any guarantee, security agreement,
intellectual property security agreements, hypothecs or related document pursuant to this Section,
the Borrower and each other Credit Party will cause to be delivered to the Agent such corporate
resolutions, certificates, legal opinions and such other related documents and registrations as shall
be reasonably requested by the Agent and consistent with the relevant forms and types thereof
delivered on the Effective Date or as shall be otherwise reasonably acceptable to the Agent. Each
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documents delivered pursuant to this Section shall be deemed to be a Security Document from and
after the date of execution thereof. For greater certainty, the Credit Parties acknowledge that, to the
extent that Collateral is located in a jurisdiction in which the Agent does not hold duly perfected
security in such Collateral in such jurisdiction, such Collateral is not eligible for inclusion in the
Borrowing Base.
5.12

Financial Covenants.

The Borrower will maintain a Fixed Charge Coverage Ratio of not less than the ratio for each
Rolling Period indicated below:

5.13

Rolling Period

Ratio

Monthly, commencing on the earlier
of January 1, 2016 or when
Borrower complies and can
demonstrate compliance to Agent’s
satisfaction for ensuing 12 month
period

1.10:1.00

Adjusted Tangible Net Worth Covenant.

The Borrower will, at all times maintain the Adjusted Tangible Net Worth of the Borrower and
its Subsidiaries at a level not less than 85% of the Adjusted Tangible Net Worth of the Borrower and
its Subsidiaries on the Effective Date until the earlier of January 1, 2016 or the Borrower complies
with the covenant in Section 5.12 and demonstrates to Agent’s satisfaction that it can continue to do
so for the ensuing twelve (12) month period. Adjusted Tangible Net Worth of the Borrower and its
Subsidiaries on the Effective Date shall be determined on the Effective Date by the Borrower in a
manner acceptable to the Agent. The Borrower’s compliance with this Section 5.13 shall be tested
monthly.
5.14

Receivables from Copropriétés MYST Inc.

The Borrower shall ensure that all intercompany receivables and Indebtedness owing by
Copropriétés MYST Inc. to the Borrower shall be repaid in full by no later than September 30, 2016.
5.15

Post Closing Undertakings.
[Intentionally deleted.]

5.16

Environmental Laws.

Each of the Borrower and the other Credit Parties will conduct its business in compliance in
all material respects with all Environmental Laws applicable to it or them, including those relating to
the Credit Parties’ generation, handling, use, storage and disposal of Hazardous Materials. Each of
the Borrower and the other Credit Parties will take prompt and appropriate action to respond to any
non-compliance or alleged non-compliance with Environmental Laws, and the Borrower shall
regularly report to the Agent on such response. Without limiting the generality of the foregoing,
whenever any Credit Party gives notice to the Agent pursuant to Section 5.1(l) (vi) and the Agent so
requests, the Credit Parties shall, at the applicable Credit Party’s expense:
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cause an independent environmental engineer acceptable to the Agent in its
Permitted Discretion to conduct such tests of the site where the non-compliance or alleged noncompliance with Environmental Laws has occurred, and prepare and deliver to the Agent a report
setting forth the results of such tests, a proposed plan for responding to any environmental problems
described therein, and an estimate of the costs thereof;
(b)
provide to the Agent a supplemental report of such engineer whenever the scope of
the environmental problem, or the Credit Party’s, and any other Person’s response thereto or the
estimated costs thereof, shall change. Such reports shall also be addressed to the Agent and the
Lenders and shall, as requested by the Agent, set out the results of such engineers’ review of,
among other things:
(i)

the internal policies and procedures of the Credit Parties relating to
environmental regulatory compliance to ensure that all appropriate steps are
being taken by or on behalf of the Credit Parties to comply in all material
respects with all applicable requirements of Environmental Laws;

(ii)

the progress of compliance satisfaction, capital expenditures required to
effect remedial steps and compliance deficiencies;

(iii)

all other environmental audit reports which the Credit Parties or any
predecessor has commissioned in the normal conduct of its business which
relate to the subject matter of such notice; and

(iv)

all environmental reports which have been commissioned by or made
available to a Credit Party, and the engineers’ report and recommendations
on results of tests performed or samples taken by it during the course of its
review, irregularities or steps which may be taken to ensure continued
compliance, as well as such other matters as the Borrower and/or the Agent
may reasonably request from time to time.

5.17 Landlords’ Agreement, Mortgagee Agreements, Bailee Letters and Real Estate
Purchases.
Each Credit Party shall use commercially reasonable efforts to obtain an Acceptable
Landlord Waiver or Acceptable Bailee Letter, as applicable, from the lessor of each leased property,
or bailee with respect to any warehouse, processor or converter facility or other location where
Collateral is stored or located to the extent such Collateral shall be included in the Borrowing Base.
With respect to such locations or warehouse space leased or owned as of the Effective Date and
thereafter, if the Agent has not received an Acceptable Landlord Waiver or Acceptable Bailee Letter,
as applicable, the Agent may establish such Rent Reserves with respect to leased premises and
other Availability Reserves with respect to any other such location as may be established by the
Agent in its sole discretion. At any time following the Effective Date, no Inventory which is to be
included in the Borrowing Base shall be located on immovable property that is leased or shall be
shipped to a processor or converter under arrangements established after the Effective Date unless
and until the Agent has established such Rent Reserves with respect to leased premises and other
Availability Reserves with respect to any other such location as may be established by the Agent in
its sole discretion) or, unless and until an Acceptable Landlord Waiver or Acceptable Bailee Letter,
as applicable, shall first have been obtained with respect to such location. Each Credit Party shall
timely and fully pay and perform its obligations under all leases and other agreements with respect
to each leased location or public warehouse where any Collateral is or may be located.
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Excess Availability.
[Intentionally deleted.]

5.19

Canadian Pension Plans.

The Borrower will administer the Canadian Pension Plans in accordance with the
requirements of the applicable pension plan texts, funding agreements, any other documents
governing the Canadian Pension Plans, the ITA and applicable federal or provincial pension benefits
legislation except for any non-compliance which would not reasonably be expected to have a
Material Adverse Effect. The Borrower shall, and shall cause its Subsidiaries to, promptly provide
the Agent with any documentation relating to any of the Canadian Pension Plans as the Agent may
request. The Borrower shall, and shall cause its Subsidiaries to, notify the Agent within thirty (30)
days of: (i) a material increase in the obligations, liabilities and indebtedness of any of the Canadian
Pension Plans; and (ii) commencing payment of contributions to a Canadian Pension Plan to which
the Borrower had not previously been contributing.
5.20

Collateral Monitoring and Review.

Upon the request of the Agent, after reasonable notice and during normal business hours,
the Borrower permit the Agent or professionals (including, consultants, accountants, and/or
appraisers) retained by the Agent to conduct appraisals, commercial finance examinations and other
evaluations, including, of (i) the Credit Parties’ practices in the computation of the Borrowing Base,
and (ii) the assets included in the Borrowing Base and financial information such as, but not limited
to, sales, gross margins, payables, accruals and reserves, related to the calculation of the Borrowing
Base. In connection with any inventory appraisal and commercial finance examination relating to the
computation of the Borrowing Base, the Borrower shall make such adjustments to the calculation of
the Borrowing Base as the Agent shall reasonably require in its sole discretion based upon the terms
of this Agreement and the results of such inventory appraisal and commercial finance examination.
Any inventory appraisal or commercial finance examination requested by the Agent shall be
scheduled at such time as the Agent, in consultation with the Borrower, may agree in order to
minimize any disruption to the conduct of the Borrower’s business.
5.21

Physical Inventories.

The Borrower will cause physical inventories and periodic cycle counts to be undertaken, at
the expense of the Credit Parties, in each case consistent with past practices (but in no event less
frequently than one physical inventory per Fiscal Year), conducted by such inventory takers and
following such methodology as is consistent with the immediately preceding inventory or as
otherwise may be satisfactory to the Agent in its sole discretion. The Agent, at the expense of the
Credit Parties, may participate in and/or observe each scheduled physical count of Inventory which
is undertaking on behalf of any Credit Party. The Credit Parties, within five (5) days following the
completion of any such inventory, shall provide the Agent with a reconciliation of the results of such
inventory (as well as of any other physical inventory or cycle counts undertaken by a Credit Party)
and shall post such results to the Credit Parties’ stock ledgers and general ledgers, as applicable.
5.22

Application under the CCAA.

The Borrower acknowledges that its business and financial relationships with the Agent and
the Lenders are unique from its relationship with any other of its creditors. The Borrower agrees that
it shall not file any plan of arrangement under the Companies’ Creditors Arrangement Act (the
“CCAA Plan”) which provides for, or would permit, directly or indirectly, the Agent or the Lenders to
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CCAA Plan.
ARTICLE 6
NEGATIVE COVENANTS
From (and including) the Effective Date until the Commitments have expired or been
terminated and the principal of and interest on each Loan and all fees payable hereunder shall have
been paid in full and all Letters of Credit and F/X Contracts shall have expired and been terminated
and all Reimbursement Obligations have been satisfied by the Borrower, the Borrower and each
other Credit Party covenants and agrees with the Lenders that:
6.1

Indebtedness.
No Credit Party will create, incur, assume or permit to exist any Indebtedness, except:
(a)

any Indebtedness created hereunder;

(b)
any Indebtedness existing on the date hereof and set forth in Schedule 6.1
(including, any extensions or renewals of any such Indebtedness but excluding any replacements of
any such Indebtedness);
(c)

any Indebtedness of one Credit Party to another Credit Party;

(d)
any Guarantee by a Credit Party of Indebtedness of any other Credit Party which is
permitted hereunder;
(e)
any Indebtedness of the Credit Parties incurred under Purchase Money Liens or
Capital Lease Obligations in an aggregate amount not exceeding Cdn.$1,000,000 for all Credit
Parties;
(f)
any Indebtedness of any Person that becomes a Credit Party after the date hereof,
provided that (i) such Indebtedness exists at the time such Person becomes a Credit Party and is
not created in contemplation of or in connection with such Person becoming a Credit Party, and
(ii) the aggregate principal amount of Indebtedness permitted by this clause (f) shall not exceed
Cdn.$100,000 at any time outstanding;
(g)

any Indebtedness in respect of trade letters of credit or Letters of Credit; and

(h)
any Indebtedness in respect of Swap Transactions entered into in compliance with
Section 6.5, provided that the aggregate notional amounts under all Swap Transactions (other than
those entered into pursuant to Section 2.19) shall not exceed $500,000.
6.2

Liens.

No Credit Party will, and no Credit Party will permit any Credit Party to, create, incur, assume
or permit to exist any Lien on any property or asset now owned or hereafter acquired by any Credit
Party or assign or sell any income or revenues (including Accounts of the Credit Parties) or rights in
respect of any thereof, except Permitted Liens.
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Fundamental Changes; Asset Sales.

(a)
No Credit Party will merge into or amalgamate or consolidate with any other Person,
or permit any other Person to merge into or amalgamate or consolidate with it, or sell, transfer, lease
or otherwise dispose of (in one transaction or in a series of transactions) all or substantially all of its
assets, or all or any of the Equity Securities of any of its Subsidiaries (in each case, whether now
owned or hereafter acquired), or liquidate or dissolve without the prior written consent of the Agent.
(b)
No Credit Party will engage to any material extent in any material business other
than businesses of the type conducted by the Credit Party on the date of execution of this
Agreement and businesses reasonably related thereto.
(c)
No Credit Party will make any sale, lease, license, transfer, assignment or other
disposition of all or any portion of its business, assets, rights, revenues or property, real
(immovable), personal (movable) or mixed, tangible (corporeal) or intangible (incorporeal), whether
in one transaction or a series of transactions, other than (a) inventory sold in the ordinary course of
business upon customary credit terms, (b) sales or dispositions of scrap or obsolete material or
equipment which are not material in the aggregate, (c) leases of real (immovable ) property or
movable property (under which such Person is lessor) which have a fair market value less than
$250,000 for any transaction and less than $250,000 for all such transactions and which are no
longer used or useful in the business, (d) sales or other dispositions of other assets not exceeding
$250,000 in any Fiscal Year.
6.4

Investments, Loans, Advances, Guarantees and Acquisitions.

Each Credit Party will not purchase, hold or acquire (including pursuant to any amalgamation
with any Person that was not a Credit Party prior to such amalgamation) any Equity Securities,
evidences of indebtedness or other securities (including any option, warrant or other right to acquire
any of the foregoing) of, make or permit to exist any loans or advances to, Guarantee any
obligations of, or make or permit to exist any Investment or any other interest in, any other Person
(including Unrestricted Subsidiaries) or purchase or otherwise acquire (in one transaction or a series
of transactions) any assets of any other Person or otherwise make an Acquisition, except:

6.5

(a)

Investments by a Credit Party in the Equity Securities of any other Credit Party;

(b)

loans or advances made by one Credit Party to any other Credit Party;

(c)

Guarantees constituting Indebtedness permitted by Section 6.1; and

(d)

Permitted Investments.

Swap Transactions.

No Credit Party will enter into any Swap Transaction or engage in any transactions in respect
thereof, except (i) Swap Transactions entered into by the Borrower to hedge or mitigate risks to
which the Borrower or any other Credit Party has actual exposure (other than those in respect of
Equity Securities), (ii) Swap Transactions entered into in order to effectively cap, collar or exchange
interest rates (from fixed to floating rates, from one floating rate to another floating rate or otherwise)
with respect to any interest-bearing liability or investment of the Borrower or any other Credit Party,
and (iii) F/X Contracts entered into pursuant to Section 2.19.
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Restricted Payments.

No Credit Party will declare, pay or make, or agree to pay or make, directly or indirectly, any
Restricted Payment, except:
(a)

the Borrower may declare and pay dividends with respect to its Equity Securities
payable solely in additional Equity Securities;

(b)

any Credit Party (other than the Borrower) may declare and pay dividends to the
Borrower or any other Credit Party (other than the Borrower) and any Credit Party
(other than the Borrower) may redeem or repurchase its own Equity Securities,

(c)

the Borrower may make Restricted Payments pursuant to and in accordance with
stock option plans, profit sharing plans and/or other benefit plans for management or
employees of the Borrower and the other Credit Parties, in the ordinary course of
business consistent with current practices previously disclosed to Agent in writing on
or before the date hereof, provided there is no Event of Default, and that any such
payment would not result in a Default or an Event of Default.

(d)

payments under Indebtedness subject to an Intercreditor Agreement (including only
regular monthly principal payments of $17,039 plus interest to 9220-5749 Québec
Inc. provided there is no Event of Default);

(e)

Permitted Shareholder Distributions;

And further provided that the aggregate amount of cash payments made by the Borrower
and the other Credit Parties in any Fiscal Year pursuant to (c) and (e) above shall not exceed
Cdn.$1,000,000.
6.7

Transactions with Affiliates.

No Credit Party will sell, lease or otherwise transfer any property or assets to, or purchase,
lease or otherwise acquire any property or assets from, or otherwise engage in any other
transactions with, any of its Affiliates, except (a) in the ordinary course of business at prices and on
terms and conditions not less favourable to the Credit Party than could be obtained on an arm’slength basis from unrelated third parties, (b) transactions between or among the Credit Parties not
involving any other Affiliate, and (c) any Restricted Payment permitted by Section 6.6. The foregoing
restrictions shall not apply to: (i) the payment of reasonable and customary fees to directors of the
Credit Party, (ii) any other transaction with any employee, officer or director of a Credit Party
pursuant to employee profit sharing and/or benefit plans and compensation and non-competition
arrangements in amounts customary for corporations similarly situated to the Credit Party and
entered into in the ordinary course of business and approved by the board of directors of the Credit
Party, or (iii) any reimbursement of reasonable out-of-pocket costs incurred by an Affiliate of the
Credit Party on behalf of or for the account of the Credit Party.
6.8

Repayment of Debt.

No Credit Party will repay, prepay, redeem, repurchase, defease or otherwise make any
payment on account of the principal amount of any Indebtedness for borrowed money except for
(a) payment on account of Indebtedness owing to the Agent or the Lenders under this Agreement,
(b) any payment consented to in writing by the Required Lenders, and (c) payment on account of
Indebtedness permitted by Section 6.1, the repayment of which is not restricted by Section 6.6
provided that in the case of any repayment under the BDC Sub Debt Documents there shall be
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thereto, the covenant in Section 5.12 is complied with immediately on the date of such payment after
giving effect thereto and in any event no Default or Event of Default shall occur as a result of such
repayment.
6.9

Restrictive Agreements.

No Credit Party will directly or indirectly, enter into, incur or permit to exist any agreement or
other arrangement that prohibits, restricts or imposes any condition upon (a) the ability of the
Borrower or any Subsidiary to create, incur or permit to exist any Lien upon any of its property or
assets, (b) the ability of a Credit Party to pay dividends or other distributions with respect to any
Equity Securities or with respect to, or measured by, its profits or to make or repay loans or
advances to the Borrower or any other Credit Party or to provide a Guarantee of any Indebtedness
of the Borrower or any other Credit Party, (c) the ability of the Borrower or any other Credit Party to
make any loan or advance to the Borrower or any of the other Credit Parties, or (d) the ability of the
Borrower or any other Credit Party to sell, lease or transfer any of its property to the Borrower or any
other Credit Party; provided that (i) the foregoing shall not apply to restrictions and conditions
imposed by Applicable Law or by this Agreement, (ii) the foregoing shall not apply to restrictions and
condition existing on the date hereof identified on Schedule 6.9 (but shall apply to any extension or
renewal of, or any amendment or modification expanding the scope of, any such restriction or
condition), (iii) the foregoing shall not apply to customary restrictions and conditions contained in
agreements relating to the sale of a Subsidiary of the Borrower pending such sale, provided such
restrictions and conditions apply only to the Subsidiary of the Borrower that is to be sold and such
sale is permitted hereunder, (iv) clause (a) of the foregoing shall not apply to restrictions or
conditions imposed by any agreement relating to secured Indebtedness permitted by this Agreement
if such restrictions or conditions apply only to the property or assets securing such Indebtedness,
and (v) clause (a) of the foregoing shall not apply to customary provisions in leases and other
ordinary course contracts restricting the assignment thereof.
6.10

Capital Lease Obligations.

No Credit Party will create, incur, assume or suffer to exist, any Capital Lease Obligations,
whether directly or as a guarantor, if, after giving effect thereto, the aggregate amount of all
payments (for both principal and interest) required to be made by the Credit Parties on a
consolidated basis pursuant to such Capital Lease Obligations would exceed Cdn.$500,000 in any
Fiscal Year.
6.11

Sales and Leasebacks.

No Credit Party will enter into any arrangement, directly or indirectly, with any Person
whereby the Credit Party shall sell or transfer any property, whether now owned or hereafter
acquired, and whereby the Credit Party shall then or thereafter rent or lease as lessee such property
or any part thereof or other property which the Credit Party intends to use for substantially the same
purpose or purposes as the property sold or transferred.
6.12

Pension Plan Compliance.

No Credit Party will (a) terminate any Pension Plan in a manner, or take any other action with
respect to any Pension Plan, which could reasonably be expected to result in any material liability of
any Credit Party, (b) fail to make full payment when due of all amounts which, under the provisions
of any Pension Plan, agreement relating thereto or Applicable Law, the Credit Party is required to
pay as contributions thereto, except where the failure to make such payments could not reasonably
be expected to have a Material Adverse Effect, (c) permit to exist any material accumulated funding
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obligation to contribute to any multi-employer pension plan or any Pension Plan not disclosed to the
Agent on the Effective Date, (e) acquire an interest in any Person if such Person sponsors,
maintains or contributes to, or at any time in the six-year period preceding such acquisition has
sponsored, maintained, or contributed to any Pension Plan; (f) permit, or allow any other Credit Party
to permit, the actuarial present value of the benefit liabilities (computed on an accumulated benefit
obligation basis in accordance with GAAP) under all Pension Plans in the aggregate to exceed the
current value of the assets of all Pension Plans in the aggregate that are allocable to such benefit
liabilities, in each case only to the extent such liabilities and assets relate to benefits to be paid to
employees of the Credit Parties.
6.13

Sale or Discount of Receivables.
No Credit Party will discount or sell (with or without recourse) any of its Accounts.

6.14

Unconditional Purchase Obligations.

No Credit Party will enter into or be a party to, any Material Contract for the purchase of
materials, supplies or other property or services, if such contract requires that payment be made by
it regardless of whether or not delivery of such materials, supplies or other property or services is
ever made, provided that this Section 6.14 shall not restrict the ability of any Credit Party to enter
into any such contract in the ordinary course of its business to the extent that the materials, supplies
or other property or services which are the subject matter of such contract are reasonably expected
to be used by the applicable Credit Party in the ordinary course of its business.
6.15

[Intentionally deleted]

6.16

No Amendments to Material Contracts.

No Credit Party will amend, modify or terminate (or waive any provision of or provide any
consent under), any Material Contract in a manner which may reasonably be expected to have a
Material Adverse Effect.
6.17

Changes Relating to Subordinated Debt.

No Credit Party shall change or amend the terms of any Subordinated Debt (or any indenture
or agreement in connection therewith) if the effect of such amendment is to: (a) increase the interest
rate on such Subordinated Debt; (b) change the dates upon which payments of principal or interest
are due on such Subordinated Debt other than to extend such dates; (c) change any default or event
of default other than to delete or make less restrictive any default provision therein, or add any
covenant with respect to such Subordinated Debt; (d) change the redemption or prepayment
provisions of such Subordinated Debt other than to extend the dates therefor or to reduce the
premiums payable in connection therewith; (e) grant any further or additional security or collateral to
secure payment of such Subordinated Debt; or (f) change or amend any other term if such change
or amendment would materially increase the obligations of the Credit Party thereunder or confer
additional material rights on the holder of such Subordinated Debt in a manner adverse to any Credit
Party, Agent or any Lender.
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EVENTS OF DEFAULT
7.1

Events of Default.

It shall constitute an event of default (“Event of Default”) if any one or more of the following
shall occur:
(a)
the Borrower shall fail to pay any principal of any Loan or any reimbursement
obligation in respect of any Letter of Credit when and as the same shall become due and payable,
whether at the due date thereof or at a date fixed for prepayment thereof or otherwise;
(b)
the Borrower shall fail to pay any interest on any Loan or any fee or any other
amount (other than an amount referred to in clause (a) above) payable under this Agreement, when
and as the same shall become due and payable;
(c)
any representation or warranty made or deemed made by or on behalf of any Credit
Party in or in connection with any Loan Document or any amendment or modification thereof or
waiver thereunder, or in any report, certificate, financial statement or other document furnished
pursuant to or in connection with any Loan Document or any amendment or modification thereof or
waiver thereunder, shall prove to have been incorrect when made or deemed to be made;
(d)
any Credit Party shall fail to observe or perform any covenant, condition or
agreement contained in Section 5.1(l) (ii) (notices of Defaults or Events of Default), 5.2 (with respect
to the Credit Party’s existence), 5.7, 5.12, 5.13 or in ARTICLE 6 (or in any comparable provision of
any other Loan Document);
(e)
any Credit Party shall fail to observe or perform any covenant, condition or
agreement contained in this Agreement (other than those specified in clauses (a), (b) or (d) above)
or any other Loan Document, and such failure shall continue unremedied for a period of ten (10)
days after notice thereof from the Agent to the Borrower (which notice will be given at the request of
any Lender);
(f)
any Credit Party shall fail to make any payment whether of principal or interest, and
regardless of amount, in respect of any Material Indebtedness, when and as the same shall become
due and payable;
(g)
any event or condition occurs that results in any Material Indebtedness becoming
due prior to its scheduled maturity or that enables or permits (with or without the giving of notice, the
lapse of time or both) the holder or holders of any Material Indebtedness or any trustee or agent on
its or their behalf to cause any Material Indebtedness to become due, or to require the prepayment,
repurchase, redemption or defeasance thereof, prior to its scheduled maturity; provided that this
Section 7.1(g) shall not apply to secured Indebtedness that becomes due as a result of the voluntary
sale or transfer of the property or assets securing such Indebtedness so long as the proceeds of
such sale or transfer are sufficient to, and are applied to, reduce such secured Indebtedness to nil;
(h)

any Credit Party:
(i)
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becomes insolvent, or generally does not or becomes unable to pay its debts
or meet its liabilities as the same become due, or admits in writing its inability
to pay its debts generally, or declares any general moratorium on its
indebtedness, or proposes a compromise or arrangement between it and any
class of its creditors;
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commits an act of bankruptcy under the BIA, or makes an assignment of its
property for the general benefit of its creditors under the BIA, or makes a
proposal (or files a notice of its intention to do so) under the BIA;

(iii)

institutes any proceeding seeking to adjudicate it an insolvent, or seeking
liquidation, dissolution, winding-up, reorganization, compromise,
arrangement, adjustment, protection, moratorium, relief, stay of proceedings
of creditors generally (or any class of creditors), or composition of it or its
debts or any other relief, under any federal, provincial or foreign Applicable
Law now or hereafter in effect relating to bankruptcy, winding-up, insolvency,
reorganization, receivership, plans of arrangement or relief or protection of
debtors (including the BIA, the Companies’ Creditors Arrangement Act
(Canada), the United States Bankruptcy Code and any applicable
corporations legislation) or at common law or in equity, or files an answer
admitting the material allegations of a petition filed against it in any such
proceeding;

(iv)

applies for the appointment of, or the taking of possession by, a receiver,
interim receiver, receiver/manager, sequestrator, conservator, custodian,
administrator, trustee, liquidator or other similar official for it or any
substantial part of its property; or

(v)

threatens to do any of the foregoing, or takes any action, corporate or
otherwise, to approve, effect, consent to or authorize any of the actions
described in this Section 7.1(h) or in Section 7.1(i), or otherwise acts in
furtherance thereof or fails to act in a timely and appropriate manner in
defense thereof,

(i)
any petition is filed, application made or other proceeding instituted against or in
respect of any Credit Party:
(i)

seeking to adjudicate it an insolvent;

(ii)

seeking a receiving order against it under the BIA;

(iii)

seeking liquidation, dissolution, winding-up, reorganization, compromise,
arrangement, adjustment, protection, moratorium, relief, stay of proceedings
of creditors generally (or any class of creditors), or composition of it or its
debts or any other relief under any federal, provincial or foreign Applicable
Law now or hereafter in effect relating to bankruptcy, winding-up, insolvency,
reorganization, receivership, plans of arrangement or relief or protection of
debtors (including the BIA, the Companies’ Creditors Arrangement Act
(Canada) or the United States Bankruptcy Code and any applicable
corporations legislation) or at common law or in equity; or

(iv)

seeking the entry of an order for relief or the appointment of, or the taking of
possession by, a receiver, interim receiver, receiver/manager, sequestrator,
conservator, custodian, administrator, trustee, liquidator or other similar
official for it or any substantial part of its property;

and such petition, application or proceeding continues undismissed, or unstayed and in effect, for a
period of 30 days after the institution thereof, provided that if an order, decree or judgment is granted
or entered (whether or not entered or subject to appeal) against the Credit Party thereunder in the
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answer admitting the material allegations of a petition filed against it in any such proceeding, such
grace period will cease to apply;
(j)
any other event occurs which, under the Applicable Laws of any applicable
jurisdiction, has an effect which is comparable to any of the events referred to in either of
Sections 7.1(h) or (i);
(k)
one or more judgments for the payment of money in a cumulative amount in excess
of Cdn.$250,000 (or its then equivalent in any other currency) in the aggregate is rendered against
the Borrower, any other Credit Party or any combination thereof and the Borrower or the other Credit
Party has not (i) provided for its discharge in accordance with its terms within 30 days from the date
of entry thereof, or (ii) procured a stay of execution thereof within 30 days from the date of entry
thereof and within such period, or such longer period during which execution of such judgment has
not been stayed, appealed such judgment and caused the execution thereof to be stayed during
such appeal, provided that if enforcement and/or realization proceedings are lawfully commenced in
respect thereof in the interim, such grace period will cease to apply;
(l)
any property of any Credit Party having a fair market value in excess of
Cdn.$250,000 (or its then equivalent in any other currency) in the aggregate is seized (including by
way of execution, attachment, garnishment, levy or distraint), or any Lien thereon securing
Indebtedness in excess of Cdn.$250,000 (or its then equivalent in any other currency) is enforced, or
such property has become subject to any charging order or equitable execution of a Governmental
Authority, or any writ of execution or distress warrant exists in respect of the Borrower, any other
Credit Party or the property of any of them, or any sheriff or other Person becomes lawfully entitled
by operation of law or otherwise to seize or distrain upon such property and in any case such
seizure, enforcement, execution, attachment, garnishment, distraint, charging order or equitable
execution, or other seizure or right, continues in effect and is not released or discharged for more
than 45 days or such longer period during which entitlement to the use of such property continues
with the Credit Party (as the case may be), and the Credit Party (as the case may be) is contesting
the same in good faith and by appropriate proceedings, provided that if the property is removed from
the use of the Credit Party (as the case may be), or is sold, in the interim, such grace period will
cease to apply;
(m)
one or more final judgments, not involving the payment of money and not otherwise
specified in this Section 7.1(m), has been rendered against any Credit Party, the result of which
could reasonably be expected to result in a Material Adverse Effect, so long as the Credit Party (as
the case may be) has not (i) provided for its discharge in accordance with its terms within 30 days
from the date of entry thereof, or (ii) procured a stay of execution thereof within 30 days from the
date of entry thereof and within such period, or such longer period during which execution of such
judgment has been stayed, appealed such judgment and caused the execution thereof to be stayed
during such appeal, provided that if enforcement and/or realization proceedings are lawfully
commenced in respect thereof in the interim, such grace period will cease to apply;
(n)
this Agreement, any other Loan Document or any material obligation or other
provision hereof or thereof at any time for any reason terminates or ceases to be in full force and
effect and a legally valid, binding and enforceable obligation of any Credit Party, is declared to be
void or voidable or is repudiated, or the validity, binding effect, legality or enforceability hereof or
thereof is at any time contested by any Credit Party, or any Credit Party denies that it has any or any
further liability or obligation hereunder or thereunder or any action or proceeding is commenced to
enjoin or restrain the performance or observance by any Credit Party of any material terms hereof or
thereof or to question the validity or enforceability hereof or thereof, or at any time it is unlawful or
impossible for any Credit Party to perform any of its material obligations hereunder or thereunder;
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any Lien purported to be created by any Security Document shall cease to be, or
shall be asserted by any Credit Party not to be, a valid, perfected (opposable), first priority (except
as otherwise expressly provided in this Agreement or such Security Document) Lien in Collateral
with a fair market value or book value (whichever is greater) in excess, individually or in the
aggregate, of Cdn.$100,000 (or the equivalent in any other currency);
(p)

a Material Adverse Change shall occur;

(q)

a Change in Control shall occur;

(r)
if any Credit Party or any of its Subsidiaries violates any Environmental Law which
results in an Action Request, Violation Notice or other notice or control order or cancellation of any
license or certificate or approval, that results in a material disruption of any Credit Party’s business
or that could reasonably be expected to have a Material Adverse Effect;
(s)
any event or condition shall occur or exist with respect to a Pension Plan that could,
in the Lenders’ good faith judgment, subject any Credit Party to any tax, penalty or other liabilities
under Applicable Laws which could reasonably be expected to give rise to a Material Adverse Effect;
then, and in every such event, and at any time thereafter during the continuance of such event or
any other such event, the Agent may, and at the request of the Required Lenders shall, by notice to
the Borrower, take any or all of the following actions, at the same or different times: (i) terminate the
Commitments, and thereupon the Commitments shall terminate immediately, (ii) declare the Loans
then outstanding to be due and payable in whole (or in part, in which case any principal not so
declared to be due and payable may thereafter be declared to be due and payable), and thereupon
the principal of the Loans so declared to be due and payable, together with accrued interest thereon
and all fees and other obligations of the Borrower accrued hereunder, shall become due and
payable immediately, without presentment, demand, protest or other notice of any kind except as set
forth earlier in this paragraph, all of which are hereby waived by the Borrower, (iii) apply any
amounts outstanding to the credit of the Borrower to repayment of all amounts outstanding under
this Agreement, and (iv) declare any or all of the Security Documents to be immediately enforceable.
7.2

Remedies.

(a)
If an Event of Default has occurred and is continuing, the Agent may, in its discretion,
and shall, at the direction of the Required Lenders, do one or more of the following at any time or
times and in any order, without notice to or demand on the Borrower: (i) reduce the Commitments, or
the advance rates against Eligible Accounts and/or Eligible Inventory used in computing the
Borrowing Base, or reduce one or more of the other elements used in computing the Borrowing
Base; (ii) restrict the amount of or refuse to make Revolving Loans; (iii) restrict or refuse to provide
Letters of Credit and F/X Contracts; (iv) terminate the Commitments; (v) declare any or all
Obligations to be immediately due and payable; and (vi) pursue its other rights and remedies under
the Loan Documents and Applicable Law and equity.
(b)
If an Event of Default has occurred and is continuing and without limiting any rights
or remedies arising under the Security Documents, (i) the Agent shall have for the benefit of the
Lenders, in addition to all other rights of the Agent and the Lenders, the rights and remedies of a
secured party under applicable law (including, as applicable, the Civil Code of Quebec) in the
jurisdiction where the Collateral is located and all rights and remedies provided for in the Loan
Documents; (ii) the Agent may, at any time, take possession of the Collateral and keep it on the
Borrower’s premises, at no cost to the Agent or any Lender, or remove any part of it to such other
place or places as the Agent may desire, or the Borrower or any Guarantor shall, upon the Agent’s
demand, at the Borrower’s cost, assemble the Collateral and make it available to the Agent at a
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private sales, for cash, upon credit or otherwise, at such prices and upon such terms as the Agent
deems advisable, in its sole discretion, and may postpone or adjourn any sale of the Collateral by an
announcement at the time and place of sale or of such postponed or adjourned sale without giving a
new notice of sale. Without in any way requiring notice to be given in the following manner, the
Borrower and each of the Guarantors agree that any notice by the Agent of sale, disposition or other
intended action hereunder or in connection herewith, whether required by the Civil Code of Quebec
or otherwise, shall constitute reasonable notice to the Borrower and Guarantors if such notice is
mailed by registered or certified mail, return receipt requested, postage prepaid, or is delivered
personally against receipt, at least fifteen (15) days prior to such action to the Borrower’s address
specified in or pursuant to Section 9.1. If any Collateral is sold on terms other than payment in full at
the time of sale, no credit shall be given against the Obligations until the Agent or the Lenders
receive payment, and if the buyer defaults in payment, the Agent may resell the Collateral without
further notice to the Borrower or any Guarantor. If the Agent seeks to take possession of all or any
portion of the Collateral by judicial process, the Borrower and each of the Guarantors irrevocably
waives: (A) the posting of any bond, surety or security with respect thereto which might otherwise be
required; (B) any demand for possession prior to the commencement of any suit or action to recover
the Collateral; and (C) any requirement that the Agent retain possession and not dispose of any
Collateral until after trial or final judgment. The Borrower and each of the Guarantors agree that the
Agent and Lenders have no obligation to preserve rights to the Collateral or marshal any Collateral
for the benefit of any Person. The Agent is hereby granted a license or other right to use, without
charge, all of the Borrower’s and each Guarantor’s property, whether or not constituting Collateral,
including its real estate, Equipment and Intellectual Property Rights (including labels, patents,
copyrights, name, trade secrets, trade names, trademarks, and advertising matter, or any similar
property), in completing production of, advertising or selling any Collateral, and the Borrower’s and
Guarantors’ rights under all licenses and all franchise agreements shall inure to the Agent’s benefit
for such purpose. The proceeds of sale shall be applied first to all expenses of sale, including legal
fees, and then to the Obligations. The Agent will return any excess to the Borrower and Guarantors
and the Borrower shall remain liable for any deficiency.
(c)
If an Event of Default has occurred and is continuing, to the maximum extent
permitted by law, the Borrower and each of the Guarantors hereby waive all rights to notice and
hearing prior to the exercise by the Agent of the Agent’s rights to repossess the Collateral without
judicial process.
(d)
During the continuance of an Event of Default, the Agent may, and upon the direction
of the Required Lenders the Agent shall, apply any and all payments received by the Agent in
respect of any Obligation as set forth below. Notwithstanding any provision herein to the contrary,
all payments made by or for the account of the Credit Parties to the Agent after any or all of the
Obligations have been accelerated (so long as such acceleration has not been rescinded), including
proceeds of Collateral, shall be applied as follows:
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(i)

first, to payment of costs and expenses, including legal costs, of the Agent
payable or reimbursable by the Credit Parties under the Loan Documents;

(ii)

second, to payment of legal costs of Lenders payable or reimbursable by the
Borrower under this Agreement;

(iii)

third, to payment of all accrued unpaid interest on the Obligations and fees
owed to Agent, Lenders and the Issuing Bank;

(iv)

fourth, to payment of all Loans, reimbursement obligations in respect of
Letters of Credit, F/X Exposure, Cover, and Cash Management Obligations;
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fifth, to payment of any other amounts owing which constitute Obligations;
and

(vi)

sixth, any remainder shall be for the account of and paid to whoever may be
lawfully entitled thereto.

In carrying out the foregoing, (i) amounts received shall be applied in the numerical order provided
until exhausted prior to the application to the next succeeding category, and (ii) each of the Lenders
or other Persons entitled to payment shall receive an amount equal to its pro rata share of amounts
available to be applied pursuant to each applicable category.
(e)
If the Agent receives any payment from or for the account of a Credit Party in any
currency other than the currency in which the Obligation is denominated, the Agent may convert the
payment (including the proceeds of realization upon any Collateral) in accordance with its normal
practice into the currency in which such Obligation is denominated.
ARTICLE 8
THE AGENT
8.1

Appointment of Agent.

Each Lender hereby designates CIBC as Agent to act as herein specified and as specified in
the other Loan Documents. Each Lender hereby irrevocably authorizes the Agent to take such
action on its behalf under the provisions of the Loan Documents and to exercise such powers and to
perform such duties thereunder as are specifically delegated to or required of the Agent by the terms
thereof and such other powers as are reasonably incidental thereto. The Agent may perform any of
its duties hereunder by or through its agents or employees.
8.2

Limitation of Duties of Agent.

The Agent shall have no duties or responsibilities except those expressly set forth with
respect to the Agent in this Agreement and as specified in the other Loan Documents. Neither the
Agent nor any of its Related Parties shall be liable for any action taken or omitted by it hereunder or
in connection herewith, unless caused by its or their intentional fault or gross negligence. The duties
of the Agent shall be mechanical and administrative in nature; the Agent shall not have, by reason of
this Agreement or the other Loan Documents, a fiduciary relationship in respect of any Lender.
Nothing in this Agreement or the other Loan Documents, expressed or implied, is intended to or shall
be so construed as to impose upon the Agent any obligations in respect of this Agreement except as
expressly set forth herein. The Agent shall be under no duty to take any discretionary action
permitted to be taken by it pursuant to this Agreement or the other Loan Documents unless it is
requested in writing to do so by the Required Lenders.
8.3

Lack of Reliance on the Agent.

(a)
Independent Investigation. Independently, and without reliance upon the Agent,
each Lender, to the extent it deems appropriate, has made and shall continue to make (i) its own
independent investigation of the financial condition and affairs of the Borrower or any other Credit
Party in connection with the taking or not taking of any action in connection herewith, and (ii) its own
appraisal of the creditworthiness of the Borrower or any other Credit Party, and, except as expressly
provided in this Agreement and the other Loan Documents, the Agent shall have no duty or
responsibility, either initially or on a continuing basis, to provide any Lender with any credit or other
information with respect thereto, whether coming into its possession before the consummation of the
Transactions or at any time or times thereafter.
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Agent Not Responsible. The Agent shall not be responsible to any Lender for any
recitals, statements, information, representations or warranties herein or in any document, certificate
or other writing delivered in connection herewith or for the execution, effectiveness, genuineness,
validity, enforceability, collectability, priority or sufficiency of this Agreement or the other Loan
Documents or the financial condition of the Borrower and any of the other Credit Parties or be
required to make any inquiry concerning either the performance or observance of any of the terms,
provisions or conditions of this Agreement or the other Loan Documents, or the financial condition of
the Borrower and any of the other Credit Parties, or the existence or possible existence of any
Default or Event of Default.
8.4

Certain Rights of the Agent.

If the Agent shall request instructions from the Lenders or the Required Lenders (as the case
may be) with respect to any act or action (including the failure to act) in connection with this
Agreement or the other Loan Documents, the Agent shall be entitled to refrain from such act or
taking such action unless and until the Agent shall have received written instructions from the
Lenders or the Required Lenders, as applicable, and the Agent shall not incur liability to any Person
by reason of so refraining. Without limiting the foregoing, no Lender shall have any right of action
whatsoever against the Agent as a result of the Agent acting or refraining from acting under this
Agreement and the other Loan Documents in accordance with the instructions of the Required
Lenders, or, to the extent required by Section 9.2, all of the Lenders.
8.5

Reliance by Agent.

The Agent shall be entitled to rely, and shall be fully protected in relying, upon any note,
writing, resolution, notice, statement, certificate, telex, teletype or facsimile message, electronic mail,
order or other documentary teletransmission or telephone message believed by it to be genuine and
correct and to have been signed, sent or made by the proper Person. The Agent may consult with
legal counsel (including counsel for the Borrower), independent public accountants and other
experts selected by it and shall not be liable for any action taken or omitted to be taken by it in good
faith in accordance with the advice of such counsel, accountants or experts.
8.6

Indemnification of Agent.

To the extent the Agent is not reimbursed and indemnified by the Borrower, each Lender will
reimburse and indemnify the Agent, in proportion to its aggregate Applicable Percentage, for and
against any and all liabilities, obligations, losses, damages, penalties, actions, judgments, suits,
costs, expenses (including reasonable counsel fees and disbursements) or disbursements of any
kind or nature whatsoever which may be imposed on, incurred by or asserted against the Agent in
performing its duties hereunder, in any way relating to or arising out of this Agreement or any other
Loan Document; provided that no Lender shall be liable to the Agent for any portion of such
liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs, expenses or
disbursements which are determined, by a final, non-appealable decision of a court of competent
jurisdiction, to have resulted from the Agent’s gross negligence (it being acknowledged that ordinary
negligence does not necessarily constitute gross negligence) or intentional fault.
8.7

The Agent in its Individual Capacity.

With respect to its obligations under this Agreement and the Loans made by it, CIBC, in its
capacity as a Lender hereunder, shall have the same rights and powers hereunder as any other
Lender and may exercise the same as though it were not performing the duties, if any, specified
herein; and the terms “Lenders”, “Required Lenders”, and any similar terms shall, unless the
context clearly otherwise indicates, include CIBC, in its capacity as a Lender hereunder. The Agent
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financial advisory or other business with the Borrower or any affiliate of the Borrower as if it were not
performing the duties, if any, specified herein, and may accept fees and other consideration from the
Borrower for services in connection with this Agreement and otherwise without having to account for
the same to the Lenders.
8.8

May Treat Lender as Owner.

The Borrower and the Agent may deem and treat each Lender as the owner of the Loans
recorded on the Register maintained pursuant to Section 9.4(c) for all purposes hereof until a written
notice of the assignment or transfer thereof shall have been filed with the Agent. Any request,
authority or consent of any Person who at the time of making such request or giving such authority
or consent is the owner of a Loan shall be conclusive and binding on any subsequent owner,
transferee or assignee of such Loan.
8.9

Successor Agent.

(a)
Agent Resignation. The Agent may resign at any time by giving written notice
thereof to the Lenders, the Issuing Bank and the Borrower. Upon any such resignation, the
Required Lenders shall have the right, upon five Business Days’ notice to the Borrower, to appoint a
successor Agent, subject to the approval of the Borrower, such approval not to be unreasonably
withheld. If no successor Agent shall have been so appointed by the Required Lenders, and shall
have accepted such appointment, within 30 days after the retiring Agent’s giving of notice of
resignation, then, upon five Business Days’ notice to the Borrower, the retiring Agent may, on behalf
of the Lenders, appoint a successor Agent (subject to approval of the Borrower, such approval not to
be unreasonably withheld), which shall be a financial institution organized under the laws of Canada
having a combined capital and surplus of at least Cdn.$100,000,000 or having a parent company
with combined capital and surplus of at least Cdn.$100,000,000; provided that if the Agent shall
notify the Borrower and the Lenders that no qualifying Person has accepted such appointment, then
such resignation shall nonetheless become effective in accordance with such notice and (1) the
retiring Agent shall be discharged from its duties and obligations hereunder and under the other
Loan Documents (except that in the case of any security held by the Agent on behalf of the Lenders
under any of the Loan Documents, the retiring Agent shall continue to hold such security until such
time as a successor Agent is appointed) and (2) all payments, communications and determinations
provided to or to be made by, to or though the Agent shall instead be made by or to each Lender
directly, until such time as the Required Lenders appoint a successor Agent, as provided for above
in the preceding paragraph.
(b)
Rights, Powers, etc. Upon the acceptance of any appointment as Agent hereunder
by a successor Agent, such successor Agent shall thereupon succeed to and become vested with all
the rights, powers, privileges and duties of the retiring Agent, and the retiring Agent shall be
discharged from its duties and obligations under this Agreement. After any retiring Agent’s
resignation or removal hereunder as Agent, the provisions of this ArticleARTICLE 8 shall inure to its
benefit as to any actions taken or omitted to be taken by it while it was Agent under this Agreement.
8.10

No Independent Legal Action by Lenders.

No Lender may take any independent legal action to enforce any obligation of the
Borrower hereunder. Each Lender hereby acknowledges that, to the extent permitted by Applicable
Law, the Security Documents and the remedies provided thereunder to the Lenders are for the
benefit of the Lenders collectively and acting together and not jointly, and further acknowledges that
each Lender’s rights hereunder and under the Security Documents are to be exercised collectively,
not jointly, by the Agent upon the decision of the Required Lenders. Accordingly, notwithstanding
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covenants and agrees that it shall not be entitled to take any action hereunder or thereunder,
including any declaration of default hereunder or thereunder, but that any such action shall be taken
only by the Agent with the prior written agreement of the Required Lenders (or, in the case of actions
to be taken in connection with security granted to any Lender by the Borrower pursuant to Section
427 of the Bank Act (Canada), the Lender holding such security shall act solely in accordance with
the Agent’s instructions), provided that, notwithstanding the foregoing, in the absence of instructions
from the Lenders (or the Required Lenders) and where in the sole opinion of the Agent the
exigencies of the situation so warrant such action, the Agent may without notice to or consent of the
Lenders (or the Required Lenders) take such action on behalf of the Lenders as it deems
appropriate or desirable in the interests of the Lenders. Each Lender hereby further covenants and
agrees that upon any such written consent being given by the Required Lenders, it shall co-operate
fully with the Agent to the extent requested by the Agent, and each Lender further covenants and
agrees that all proceeds from the realization of or under the Security Documents (including all
amounts received by any Lender in connection with the enforcement of security granted to it by the
Borrower under Section 427 of the Bank Act (Canada)), to the extent permitted by Applicable Law,
are held for the benefit of all of the Lenders and shall be shared among the Lenders rateably in
accordance with this Agreement, and each Lender acknowledges that all costs of any such
realization (including all amounts for which the Agent is required to be indemnified under the
provisions hereof) shall be shared among the Lenders rateably in accordance with this Agreement.
Each Lender covenants and agrees to do all acts and things and to make, execute and deliver all
agreements and other instruments, so as to fully carry out the intent and purpose of this Section and
each Lender hereby covenants and agrees that it shall not seek, take, accept or receive any security
for any of the obligations and liabilities of the Borrower hereunder or under the other Loan
Documents, or any other document, instrument, writing or agreement ancillary hereto or thereto,
other than such security as is provided hereunder or thereunder, and that it shall not enter into any
agreement with any of the parties hereto or thereto relating in any manner whatsoever to the
Credit(s), unless all of the Lenders shall at the same time obtain the benefit of any such security or
agreement, as the case may be.
8.11

Notice of Default.

The Agent shall not be deemed to have knowledge or notice of the occurrence of any Default
or Event of Default, unless the Agent shall have received written notice from a Lender or the
Borrower referring to this Agreement, describing such Default or Event of Default and stating that
such notice is a “notice of default”. The Agent will notify the Lenders of its receipt of any such notice.
Subject to Section 8.4, the Agent shall take such action with respect to such Default or Event of
Default as may be requested by the Required Lenders in accordance with this Agreement in
pursuing any rights or remedies under the Loan Documents or at law or in equity; provided,
however, that unless and until the Agent has received any such request, the Agent may (but shall
not be obligated to) take such action, or refrain from taking such action, with respect to such Default
or Event of Default as it shall deem advisable.
8.12

Agency for Perfection.

Each Lender hereby appoints each other Lender as agent for the purpose of rendering the
Lenders’ hypothecs and security interest in assets opposable which can be perfected only by
possession. Should any Lender (other than the Agent) obtain possession of any such Collateral,
such Lender shall notify the Agent thereof, and, promptly upon the Agent’s request therefor, shall
deliver such Collateral to the Agent or in accordance with the Agent’s instructions.
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Payments by Agent to Lenders.

All payments to be made by the Agent to the Lenders shall be made by bank wire transfer or
internal transfer of immediately available funds to each Lender pursuant to wire transfer instructions
delivered in writing to the Agent on or prior to the Effective Date (or if such Lender is an Assignee,
on the applicable Assignment and Transfer), or pursuant to such other wire transfer instructions as
each party may designate for itself by written notice to the Agent. Concurrently with each such
payment, the Agent shall identify whether such payment (or any portion thereof) represents principal,
premium or interest on the Revolving Loans or otherwise.
8.14

Concerning the Collateral and the Related Loan Documents.

Each Lender authorizes and directs the Agent to enter into this Agreement and the other
Loan Documents for the rateable benefit and obligation of the Agent and the Lenders. Each Lender
agrees that any action taken by the Agent or Required Lenders, as applicable, in accordance with
the terms of this Agreement or the other Loan Documents, and the exercise by the Agent or the
Required Lenders, as applicable, of their respective powers set forth therein or herein, together with
such other powers that are reasonably incidental thereto, shall be binding upon all of the Lenders.
8.15

Field Audit and Examination Reports; Disclaimer by Lenders.
By signing this Agreement, each Lender:

(a)
is deemed to have requested that the Agent furnish such Lender, promptly after it
becomes available, a copy of each field audit or examination report (each a “Report” and
collectively, “Reports”) prepared by the Agent;
(b)
expressly agrees and acknowledges that the Agent (i) makes no representation or
warranty as to the accuracy of any Report, or (ii) shall not be liable for any information contained in
any Report;
(c)
expressly agrees and acknowledges that the Reports are not comprehensive audits
or examinations, that the Agent or other party performing any audit or examination will inspect only
specific information regarding the Borrower and/or Guarantors and will rely significantly upon the
Borrower’s and Guarantor’s books and records, as well as on representations of the Borrower’s and
Guarantor’s personnel;
(d)
agrees to keep all Reports confidential and strictly for its internal use, and not to
distribute, except to its participants, or use any Report in any other manner; and
(e)
without limiting the generality of any other indemnification provision contained in this
Agreement, agrees: (i) to hold the Agent and any such other Lender preparing a Report harmless
from any action the indemnifying Lender may take or conclusion the indemnifying Lender may reach
or draw from any Report in connection with any loans or other credit accommodations that the
indemnifying Lender has made or may make to the Borrower, or the indemnifying Lender’s
participation in, or the indemnifying Lender’s purchase of, a loan or loans of the Borrower; and (ii) to
pay and protect, and indemnify, defend and hold the Agent and any such other Lender preparing a
Report harmless from and against, the claims, actions, proceedings, damages, costs, expenses and
other amounts (including counsel’s costs) incurred by the Agent and any such other Lender
preparing a Report as the direct or indirect result of any third parties who might obtain all or part of
any Report through the indemnifying Lender.
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Quebec Security.

For greater certainty, and without limiting the powers of the Agent or any other Person acting
as an agent or mandatary for the Agent hereunder or under any of the other Loan Documents, the
Borrower hereby acknowledges that, for purposes of holding any security granted by the Borrower or
any Subsidiary or other Credit Party on property pursuant to the laws of the Province of Quebec to
secure obligations of the Borrower or any Subsidiary or other Credit Party, CIBC shall be the
hypothecary representative (fondé de pouvoir) (within the meaning of the Civil Code of Quebec) for
all present and future Lenders and Issuing Banks. Each Lender and Issuing Bank hereby
irrevocably constitutes, to the extent necessary, CIBC as the hypothecary representative (fondé de
pouvoir) (within the meaning of Article 2692 of the Civil Code of Quebec) in order to hold security
granted by the Borrower or any Subsidiary or other Credit Party in the Province of Quebec to secure
the obligations of the Borrower or any Subsidiary or other Credit Party. Each assignee of a Lender
or Issuing Bank shall be deemed to have confirmed and ratified the constitution of CIBC as the
hypothecary representative (fondé de pouvoir) by execution of an Assignment and Assumption or
any other document pursuant to which they become a party to this Agreement. The execution by
CIBC as the hypothecary representative (fondé de pouvoir) of any deed of hypothec or other
documents prior to the date hereof is hereby ratified and confirmed. CIBC acting as hypothecary
representative (fondé de pouvoir) shall have the same rights, powers, immunities, indemnities and
exclusions from liability as are prescribed in favour of the Agent in this Agreement, which shall apply
mutatis mutandis to CIBC acting as hypothecary representative (fondé de pouvoir). Without
limitation, the provisions of this Section 8.16 shall apply mutatis mutandis to the resignation and
appointment of a successor to CIBC acting as fondé de pouvoir.
8.17

F/X Contracts and Cash Management Obligations

The obligations of the Credit Parties (a) in respect of an F/X Contract between the Borrower
and the F/X Bank, and (b) in respect of Cash Management Obligations between the Borrower and a
Cash Management Provider are secured by the Security Documents, pari passu with the obligations
of the Credit Parties under the Loan Documents, provided that all decisions regarding the
administration and enforcement of the hypothecs and security interests granted under the Security
Documents shall be made by the Agent and the Lenders under this Agreement, and while this
Agreement remains in effect, any F/X Bank and Cash Management Provider shall (in such
capacities) have no voting rights under this Agreement and no other right whatsoever to participate
in the administration or enforcement of such security interests. For the avoidance of doubt but
without limitation, any or all of the Security Documents or any rights contained therein may be
amended or released by the Agent without the consent of any F/X Bank or Cash Management
Provider. Each Lender that is or becomes an F/X Bank or Cash Management Provider shall be
bound as such by virtue of its execution and delivery of this Agreement or an assignment and
assumption agreement substantially in the form of Exhibit F, as applicable, notwithstanding that such
capacity as F/X Bank or Cash Management Provider may not be identified on its signature line.
ARTICLE 9
MISCELLANEOUS
9.1

Notices.

(a) Except in the case of notices and other communications expressly permitted to be given
by telephone (and subject to paragraph (b) below), all notices and other communications provided
for herein shall be in writing and shall be delivered by hand or overnight courier service, mailed by
certified or registered mail or sent by facsimile in each case to the addressee, as follows:
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if to the Borrower or any other Credit Party:
2964-3277 QUÉBEC INC.
480 Avenue Lafleur
Lasalle, QC H8R 3H9
Attention:
Chief Financial Officer
Facsimile:
(514) 989-8587
with a copy to:
BORDEN LADNER GERVAIS LLP
1000 De La Gauchetière Steet West, Suite 900
Montréal, QC H3B 5H4
Attention:
Vincent Frenette
Facsimile:
(514) 954-1905

(ii)

if to the Agent:
CANADIAN IMPERIAL BANK OF COMMERCE.
199 Bay Street, 4th Floor
Toronto, ON M5L 1A2
Attention:
Senior Director, Portfolio Management
Facsimile:
(416) 861-9422
with a copy to:
CANADIAN IMPERIAL BANK OF COMMERCE
199 Bay Street, 11th Floor
Toronto, ON M5L 1A9
Attention: Tim Meadowcroft, VP & Associate General Counsel
Facsimile: (416) 304-4573
Email: Tim.Meadowcroft@cibc.com

(iii)

if to any Lender or any Issuing Bank, to it at its address (or facsimile number)
set forth opposite its name in the execution page(s) of this Agreement or the
applicable Assignment and Assumption Agreement, as the case may be.

(b)
Any notice received by the Borrower from the Agent shall be deemed also to have
been received by each other Credit Party. Notices and other communications to the Lenders
hereunder may be delivered or furnished by electronic communications pursuant to procedures
approved by the Agent. The Agent or the Borrower may, in its discretion, agree to accept notices
and other communication to it hereunder by electronic communications pursuant to procedures
approved by it; provided that approval of such procedures may be limited to particular notices or
communications.
(c)
Any party hereto may change its address or facsimile number for notices and other
communications hereunder by notice to the other parties hereto. All notices and other
communications given to any party hereto in accordance with the provisions of this Agreement shall
be deemed to have been given on the date of receipt.
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Waivers; Amendments.

(a)
No failure or delay by the Agent or any Lender in exercising any right or power
hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any such right
or power, or any abandonment or discontinuance of steps to enforce such a right or power, preclude
any other or further exercise thereof or the exercise of any other right or power. The rights and
remedies of the Agent and the Lenders hereunder are cumulative and are not exclusive of any rights
or remedies that they would otherwise have. No waiver of any provision of this Agreement or
consent to any departure by the Borrower therefrom shall in any event be effective unless the same
shall be permitted by Section 9.2(b), and then such waiver or consent shall be effective only in the
specific instance and for the purpose for which given. Without limiting the generality of the
foregoing, the making of a Loan or issuance of a Letter of Credit shall not be construed as a waiver
of any Default, regardless of whether the Agent or any Lender may have had notice or knowledge of
such Default at the time.
(b)
Neither this Agreement nor any other Loan Document (or any provision hereof or
thereof) may be waived, amended or modified except pursuant to an agreement or agreements in
writing entered into by the Borrower and the Required Lenders or by the Borrower and the Agent
with the consent of the Required Lenders (and for greater certainty, any such waiver, amendment or
modification shall not require any consent or other agreement of any Credit Party other than the
Borrower, notwithstanding that any such Credit Party may be a party to this Agreement or any other
Loan Document); provided that no such agreement shall:
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increase the amount of any Commitment of any Lender;

(ii)

extend the expiry date of any Commitment of any Lender;

(iii)

reduce the principal amount of any Loan or reduce the rate of interest or any
fee applicable to any Loan;

(iv)

postpone the scheduled date of payment of the principal amount of any Loan,
or any interest thereon, or any fees payable in respect thereof, or reduce the
amount of, waive or excuse any such payment, or postpone the scheduled
date of expiration of any Commitment;

(v)

change any aspect of this Agreement in a manner that would alter the pro
rata sharing of payments required herein;

(vi)

change any of the provisions of this Section 9.2 or the definition of “Required
Lenders” or any other provision hereof specifying the number or percentage
of Lenders required to waive, amend or modify any rights hereunder or make
any determination or grant any consent hereunder;

(vii)

waive any Event of Default under Section 7.1(h), (i) or (j); or

(viii)

release the Borrower or any other Credit Party from any material obligations
under the Security Documents and other instruments contemplated by this
Agreement, release or discharge any of the Liens arising under the Security
Documents, permit the creation of any Liens, other than Permitted Liens, on
any of the assets subject to the Liens arising under the Security Documents,
lower the priority of any Lien arising under any of the Security Documents, or
lower the priority of any payment obligation of the Borrower or any other
Credit Party under any of the Loan Documents;
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to in clauses (ii), (iii), (iv) and (v), without the prior written consent of each Lender directly affected
thereby and provided further that no such agreement shall amend, modify or otherwise affect the
rights or duties of the Agent hereunder, without the prior written consent of the Agent. For greater
certainty, the Agent may release and discharge the Liens constituted by the Security Documents to
the extent necessary to enable the Borrower to complete any asset sale which is not prohibited by
this Agreement or the other Loan Documents.
9.3

Expenses; Indemnity; Damage Waiver.

(a)
The Borrower shall pay (i) all reasonable Out-of-Pocket Expenses incurred by the
Agent and its Affiliates, including the reasonable fees, charges and disbursements of counsel for the
Agent and all applicable Taxes, in connection with the syndication of the credit facilities provided for
herein and the preparation and administration of this Agreement and the other Loan Documents,
(ii) all reasonable Out-of-Pocket Expenses incurred by the Agent and its Affiliates, including the
reasonable fees, charges and disbursements of counsel for the Agent and applicable Taxes, in
connection with any amendments, modifications or waivers of the provisions hereof or of any of the
other Loan Documents, (whether or not the transactions contemplated hereby or thereby shall be
consummated), and (iii) all Out-of-Pocket Expenses incurred by the Agent or any Lender, including
the fees, charges and disbursements of any counsel for the Agent or any Lender and all applicable
Taxes, in connection with the enforcement or protection of their rights in connection with this
Agreement, including its rights under this Section, or in connection with the Loans made hereunder,
including all such Out-of-Pocket Expenses incurred during any workout, restructuring or negotiations
in respect of such Loans.
(b)
Each Credit Party shall indemnify the Agent and each Lender, as well as each
Related Party and each assignee of any of the foregoing Persons (each such Person and each such
assignee being called an “Indemnitee”) against, and hold each Indemnitee harmless from, any and
all losses, claims, cost recovery actions, damages, expenses and liabilities of whatsoever nature or
kind and all Out-of-Pocket Expenses and all applicable Taxes to which any Indemnitee may become
subject arising out of or in connection with (i) the execution or delivery of the Loan Documents or any
agreement or instrument contemplated thereby, the performance by the parties thereto of their
respective obligations thereunder, and the consummation of the Transactions or any other
transactions thereunder, (ii) any Loan, Letter of Credit or F/X Contract or any actual or proposed use
of the proceeds therefrom, including any refusal by the Issuing Bank to honour a demand for
payment under a Letter of Credit if the documents presented in connection with such demand do not
strictly comply with the terms of such Letter of Credit, (iii) any actual or alleged presence or release
of Hazardous Materials on or from any property owned or operated by the Borrower or any other
Credit Party, or any Environmental Liability related in any way to the Borrower or any other Credit
Party, (iv) any actual or prospective claim, litigation, investigation or proceeding relating to any of the
foregoing, whether based on contract, tort or any other theory and regardless of whether any
Indemnitee is a party thereto, (v) any other aspect of this Agreement and the other Loan Documents,
or (vi) the enforcement of any Indemnitee’s rights hereunder and any related investigation, defence,
preparation of defence, litigation and enquiries; provided that such indemnity shall not, as to any
Indemnitee, be available to the extent that such losses, claims, damages, liabilities or related
expenses are determined by a court of competent jurisdiction by final and nonappealable judgment
to have resulted from the gross negligence (it being acknowledged that ordinary negligence does not
necessarily constitute gross negligence) or intentional fault of such Indemnitee.
(c)
To the extent that the Borrower fails to pay any amount required to be paid under
Sections 9.3(a) or (b), each Lender severally agrees to pay to the Agent such Lender’s Applicable
Percentage (determined as of the time that the applicable unreimbursed expense or indemnity
payment is sought) of such unpaid amount; provided that the unreimbursed expense or indemnified
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against the Agent, in its capacity as such.
(d)
The Credit Parties shall not assert, and hereby waive (to the fullest extent permitted
by Applicable Law), any claim against any Indemnitee, on any theory of liability, for special, indirect,
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in
connection with, or as a result of, any Loan Document, or any agreement or instrument
contemplated thereby, the Transactions, any Loan or Letter of Credit or the use of the proceeds
thereof.
(e)
Any inspection of any property of the Borrower or any other Credit Party made by or
through the Agent or any Lender is for purposes of administration of the Credits only, and neither the
Borrower nor any other Credit Party is entitled to rely upon the same (whether or not such
inspections are at the expense of the Borrower).
(f)
By accepting or approving anything required to be observed, performed, fulfilled or
given to the Agent or the Lenders pursuant to the Loan Documents, neither the Agent nor the
Lenders shall be deemed to have warranted or represented the sufficiency, legality, effectiveness or
legal effect of the same, or of any term, provision or condition thereof, and such acceptance or
approval thereof shall not constitute a warranty or representation to anyone with respect thereto by
the Agent or the Lenders.
(g)
The relationship between the Borrower and the Agent and the Lenders is, and shall
at all times remain, solely that of borrower and lenders. Neither the Agent nor the Lenders shall
under any circumstance be construed to be partners or joint venturers of the Borrower or its
Affiliates. Neither the Agent nor the Lenders shall under any circumstance be deemed to be in a
relationship of confidence or trust or a fiduciary relationship with the Borrower or its Affiliates, or to
owe any fiduciary duty to the Borrower or its Affiliates. Neither the Agent nor the Lenders undertake
or assume any responsibility or duty to the Borrower or its Affiliates to select, review, inspect,
supervise, pass judgment upon or inform the Borrower or its Affiliates of any matter in connection
with their property or the operations of the Borrower or its Affiliates. The Borrower and its Affiliates
and all shareholders and all direct and indirect shareholders of the Credit Parties shall rely entirely
upon their own judgment with respect to such matters, and any review, inspection, supervision,
exercise of judgment or supply of information undertaken or assumed by the Agent or the Lenders in
connection with such matters is solely for the protection of the Agent and the Lenders, and neither
the Borrower nor any other Person is entitled to rely thereon.
(h)
The Agent and the Lenders shall not be responsible or liable to any Person for any
loss, damage, liability or claim of any kind relating to injury or death to Persons or damage to
Property caused by the actions, inaction or negligence of the Borrower or any other Credit Party
and/or their Affiliates and/or any shareholder and/or any direct or indirect shareholder of any Credit
Party; each Credit Party hereby indemnifies and holds the Agent and the Lenders harmless from any
such loss, damage, liability or claim.
(i)
This Agreement is made for the purpose of defining and setting forth certain
obligations, rights and duties of the Borrower, the Agent and the Lenders in connection with the
Loans, and is made for the sole benefit of the Borrower, each other Credit Party, the Agent and the
Lenders, and the Agent’s and each Lender’s successors and assigns. Except as provided in
Sections 9.3(b) and 9.4, no other Person shall have any rights of any nature hereunder or by reason
hereof.
(j)
All amounts due under this Section 9.3 shall be payable not later than three Business
Days after written demand therefor.
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Successors and Assigns.

(a)
The provisions of this Agreement shall be binding upon and inure to the benefit of the
parties hereto and their respective successors and assigns permitted hereby, except that (i) the
Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without the
prior written consent of each Lender (and any attempted assignment or transfer by the Borrower
without such consent shall be null and void), and (ii) no Lender may assign or otherwise transfer its
rights or obligations hereunder except in accordance with this Section. Nothing in this Agreement,
expressed or implied, shall be construed to confer upon any Person (other than the parties hereto,
their respective successors and assigns permitted hereby and, to the extent expressly contemplated
hereby, the Related Parties of each of the Agent and the Lenders) any legal or equitable right,
remedy or claim under or by reason of this Agreement.
(b)
Any Lender may assign to one or more Persons all or a portion of its rights and
obligations under this Agreement and the other Loan Documents (including all or a portion of its
Commitments and the Loans at the time owing to it); provided that (i) except in the case of an
assignment of (x) any Commitment to an assignee that is a Lender with a Commitment immediately
prior to giving effect to such assignment, each of the Agent and the Borrower must give its prior
written consent to such assignment (which consent shall not be unreasonably withheld or delayed)
by the Borrower; and provided further that (ii) notwithstanding clause (i) immediately above, the
Borrower’s consent shall not be required with respect to any assignment made at any time after the
occurrence and during the continuance of an Event of Default, or in connection with any assignment
by a Lender to an Affiliate of such Lender, (iii) except in the case of an assignment to a Lender or a
Lender Affiliate or an assignment of the entire remaining amount of the assigning Lender’s
Commitment, the amount of the Commitment of the assigning Lender subject to each such
assignment (determined as of the date on which the Assignment and Assumption relating to such
assignment is delivered to the Agent) shall not be less than Cdn.$1,000,000 (or, in the case of a
U.S. Dollar-denominated Commitment, the U.S. $ Equivalent of Cdn.$1,000,000), unless each of the
Borrower and the Agent otherwise consent in writing and the amount held by each Lender after each
such assignment shall not be less than Canadian $1,000,000 (or, in the case of a U.S. Dollardenominated Commitment, the U.S. $ Equivalent of Cdn.$1,000,000), unless each of the Borrower
and the Agent otherwise consent in writing, (iv) each partial assignment in respect of a Commitment
and the related Loans shall be made as an assignment of a proportionate part of all the assigning
Lender’s rights and obligations under this Agreement in respect of such Commitment and the related
Loans, (v) the parties to each assignment shall execute and deliver to the Agent an Assignment and
Assumption, together with (except in the case of an assignment to a Lender or a Lender Affiliate) a
processing and recordation fee of Cdn.$3,500, payable by the assigning Lender, (vi) such
assignment shall not be to an Affiliate of the Borrower, to a Defaulting Lender or to a Deteriorating
Lender, and (vii) the assignee, if it shall not be a Lender, shall deliver to the Agent an Administrative
Questionnaire. The Agent shall provide the Borrower and each Lender with written notice of any
change in (or new) address of a Lender disclosed in an Administrative Questionnaire. Subject to
acceptance and recording thereof pursuant to Section 9.4(d), from and after the effective date
specified in each Assignment and Assumption, the assignee thereunder shall be a party hereto and,
to the extent of the interest assigned by such Assignment and Assumption, shall have all of the
rights and obligations of a Lender under this Agreement, and the assigning Lender thereunder shall,
to the extent of the interest assigned by such Assignment and Assumption, be released from its
obligations under this Agreement (and, in the case of an Assignment and Assumption covering all of
the assigning Lender’s rights and obligations under this Agreement, such Lender shall cease to be a
party hereto but shall continue to be entitled to the benefits of Sections 2.12, 2.13 and 2.14 and 9.3).
Any assignment or transfer by a Lender of rights or obligations under this Agreement that does not
comply with this Section 9.4 shall be treated for purposes of this Agreement as a sale by such
Lender of a participation in such rights and obligations in accordance with Section 9.4(e).
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The Agent, acting for this purpose as an agent of the Borrower, shall maintain at one
of its offices in Toronto, Ontario a copy of each Assignment and Assumption delivered to it and a
register for the recordation of the names and addresses of the Lenders, and the Commitment of, and
principal amount of the Loans owing to, each Lender pursuant to the terms hereof from time to time
(the “Register”). The entries in the Register shall be conclusive, and the Borrower, the Agent, and
the Lenders may treat each Person whose name is recorded in the Register pursuant to the terms
hereof as a Lender hereunder for all purposes of this Agreement. The Register shall be available for
inspection by the Borrower and any Lender at any reasonable time and from time to time upon
reasonable prior notice.
(d)
Upon its receipt of a duly completed Assignment and Assumption executed by an
assigning Lender and an assignee, the assignee’s completed Administrative Questionnaire (unless
the assignee shall already be a Lender hereunder), the processing and recordation fee referred to in
Section 9.4(b) and any written consent to such assignment required by Section 9.4(b), the Agent
shall accept such Assignment and Assumption and record the information contained therein in the
Register. No assignment shall be effective for purposes of this Agreement unless it has been
recorded in the Register as provided in this Section 9.4(d).
(e)
Any Lender may, without notice to the Borrower or the consent of the Borrower or the
Agent, sell participations to one or more Persons (a “Participant”) in all or a portion of such Lender’s
rights and obligations under this Agreement and the other Loan Documents (including all or a portion
of its Commitment and the Loans owing to it); provided that (i) such Lender’s obligations under this
Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the other
parties hereto for the performance of such obligations, and (iii) the Borrower, the Agent, and the
other Lenders shall continue to deal solely and directly with such Lender in connection with such
Lender’s rights and obligations under this Agreement. Any agreement or instrument pursuant to
which a Lender sells such a participation shall provide that such Lender shall retain the sole right to
enforce this Agreement and to approve any amendment, modification or waiver of any provision of
this Agreement; provided that such agreement or instrument may provide that such Lender will not,
without the consent of the Participant, agree to any amendment, modification or waiver described in
the first proviso to Section 9.2(b) that affects such Participant. Subject to Section 9.4(f), the
Borrower agrees that each Participant shall be entitled to the benefits of Sections 2.12, 2.13 and
2.14 to the same extent as if it were a Lender and had acquired its interest by assignment pursuant
to this Section 9.4(b). To the extent permitted by Applicable Law, each Participant also shall be
entitled to the benefits of Section 9.8 as though it were a Lender, provided that such Participant
agrees to be subject to Section 2.15(c) as though it were a Lender.
(f)
A Participant shall not be entitled to receive any greater payment under Section 2.13
or 2.14 than the applicable Lender would have been entitled to receive with respect to the
participation sold to such Participant, unless the sale of the participation to such Participant is made
with the Borrower’s prior written consent.
(g)
Any Lender may at any time pledge or assign a security interest in all or any portion
of its rights under this Agreement to secure obligations of such Lender, including any pledge or
assignment to secure obligations to a Federal Reserve Bank, and Section 9.4 shall not apply to any
such pledge or assignment of a security interest; provided that no such pledge or assignment of a
security interest shall release a Lender from any of its obligations hereunder or substitute any such
pledgee or assignee for such Lender as a party hereto.
9.5

Survival.

All covenants, agreements, representations and warranties made by the Borrower herein
and in the certificates or other instruments delivered in connection with or pursuant to this
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- 98 Agreement shall be considered to have been relied upon by the other parties hereto and shall
survive the execution and delivery of this Agreement and the making of any Loans and issuance of
any Letters of Credit, regardless of any investigation made by any such other party or on its behalf
and notwithstanding that the Agent or any Lender may have had notice or knowledge of any Default
or incorrect representation or warranty at the time any credit is extended hereunder, and shall
continue in full force and effect as long as the principal of or any accrued interest on any Loan or any
fee or any other amount payable under this Agreement is outstanding and unpaid or any Letter of
Credit is outstanding and so long as the Commitments have not expired or terminated. Sections
2.12, 2.13, 2.14 and 9.3 and ARTICLE 8 shall survive and remain in full force and effect, regardless
of the consummation of the Transactions, the repayment of the Loans, the expiration or termination
of the Letters of Credit and the Commitments or the termination of this Agreement or any provision
hereof.
9.6

Counterparts; Integration; Effectiveness.

This Agreement may be executed in counterparts (and by different parties hereto on different
counterparts), each of which shall constitute an original, but all of which when taken together shall
constitute a single contract. This Agreement, the other Loan Documents and any separate letter
agreements with respect to fees payable to the Agent, constitute the entire contract among the
parties relating to the subject matter hereof and supersede any and all previous agreements and
understandings, oral or written, relating to the subject matter hereof. Except as provided in
Section 4.1, this Agreement shall become effective when it shall have been executed by the Agent
and when the Agent shall have received counterparts hereof which, when taken together, bear the
signatures of each of the other parties hereto, and thereafter shall be binding upon and inure to the
benefit of the parties hereto and their respective successors and assigns. Delivery of an executed
original counterpart of a signature page of this Agreement by facsimile or other electronically
scanned method of delivery shall be as effective as delivery of a manually executed original
counterpart of this Agreement.
9.7

Severability.

Any provision of this Agreement held to be invalid, illegal or unenforceable in any jurisdiction
shall, as to such jurisdiction, be ineffective to the extent of such invalidity, illegality or
unenforceability without affecting the validity, legality and enforceability of the remaining provisions
hereof, and the invalidity of a particular provision in a particular jurisdiction shall not invalidate such
provision in any other jurisdiction.
9.8

Right of Set-Off.

Each Lender and each of its Affiliates is hereby authorized at any time and from time to time,
to the fullest extent permitted by Applicable Law, to set off and apply any and all deposits (general or
special, time or demand, provisional or final) at any time held and other obligations at any time owing
by such Lender or Affiliate to or for the credit or the account of any Credit Party against any of and
all of the obligations of the Borrower now or hereafter existing under this Agreement held by such
Lender, irrespective of whether or not such Lender shall have made any demand under this
Agreement and although such obligations may be unmatured and regardless of the currency of the
deposit. The rights of each Lender under this Section are in addition to other rights and remedies
(including other rights of set off) which such Lender may have.
9.9

Governing Law; Jurisdiction; Consent to Service of Process.

(a)
This Agreement shall be construed in accordance with and governed by the Laws of
the Province of Quebec.
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The Borrower hereby irrevocably and unconditionally submits, for itself and its
property, to the non-exclusive jurisdiction of the Courts of the Province of Quebec, District of
Montréal, and any appellate court thereof, in any action or proceeding arising out of or relating to this
Agreement, or any other Loan Document or for recognition or enforcement of any judgment, and
each of the parties hereto hereby irrevocably and unconditionally agrees that all claims in respect of
any such action or proceeding may be heard and determined in Quebec. Each of the parties hereto
agrees that a final judgment in any such action or proceeding shall be conclusive and may be
enforced in other jurisdictions by suit on the judgment or in any other manner provided by Applicable
Law. Nothing in this Agreement shall affect any right that the Agent or any Lender may otherwise
have to bring any action or proceeding relating to this Agreement or any other Loan Document
against the Borrower or its properties in the courts of any other jurisdiction.
(c)
The Borrower hereby irrevocably and unconditionally waives, to the fullest extent it
may legally and effectively do so, any objection which it may now or hereafter have to the laying of
venue of any suit, action or proceeding arising out of or relating to this Agreement in any court
referred to in this Section 9.9. Each of the parties hereto hereby irrevocably waives, to the fullest
extent permitted by Applicable Law, any forum non conveniens defence to the maintenance of such
action or proceeding in any such court.
(d)
Each party to this Agreement irrevocably consents to service of process in the
manner provided for notices in Section 9.1. Nothing in this Agreement will affect the right of any
party to this Agreement to serve process in any other manner permitted by Applicable Law.
9.10

WAIVER OF JURY TRIAL.

EACH PARTY HERETO HEREBY WAIVES, TO THE FULLEST EXTENT PERMITTED BY
APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL
PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS
AGREEMENT, ANY OTHER LOAN DOCUMENT, OR THE TRANSACTIONS CONTEMPLATED
HEREBY OR THEREBY (WHETHER BASED ON CONTRACT, DELICT OR ANY OTHER
THEORY). EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE,
THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE
THE FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES
HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER
THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION.
9.11

Headings.

Article and Section headings and the Table of Contents used herein are for convenience of
reference only, are not part of this Agreement and shall not affect the construction of, or be taken
into consideration in interpreting, this Agreement.
9.12

Confidentiality.

Each of the Agent and each Lender agrees to maintain the confidentiality of the Information
(as defined below), except that Information may be disclosed (a) to each of their, and each of their
Affiliates, directors, officers, employees, agents and advisors, including accountants, legal counsel
and other advisors (it being understood that the Persons to whom such disclosure is made will be
informed of the confidential nature of such Information and instructed to keep such Information
confidential), (b) to the extent requested by any rating agency, regulatory authority or other
Governmental Authority, or their legal counsel, (c) to the extent required by applicable laws or
regulations or by any subpoena or similar legal process, (d) to any other party to this Agreement,
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proceeding relating to any Loan Document or the enforcement of rights thereunder, (f) subject to an
agreement containing provisions substantially the same as those of this Section, to (i) any actual or
prospective assignee of or Participant (or such assignee’s or Participant’s advisors) in any of its
rights or obligations under this Agreement, or (ii) any actual or prospective counterparty (or its
advisors) to any swap or derivative transaction relating to the Borrower and its obligations, (g) to
their auditors in connection with any audit, (h) to any financial institution (other than as otherwise
identified in this Section 9.12), credit reporting agency or credit bureau, (i) to any Person with whom
the Borrower or any other Credit Party may have or proposes to have financial dealings, or (j) with
the consent of the Borrower. For greater certainty, the Borrower and each of the Credit Parties
acknowledges that from time to time, the Borrower or any other Credit Party may request the Agent
to facilitate the provision of certain financial services offered by CIBC (the “CIBC Services”). In
such circumstances, CIBC policies and procedures (“CIBC’s Policies”) will apply in respect of all
transactions undertaken by CIBC in connection with the provision of the CIBC Services, including
any required due diligence investigation and related business approval processes conducted in
respect of the Borrower and the other Credit Parties. The Borrower and each of the Credit Parties
consents to the use of Information by CIBC for the purpose of facilitating compliance with CIBC’s
Policies. For the purposes of this Section, “Information” means all information received from the
Borrower or any Credit Party relating to the Borrower, any of the Credit Parties, or their respective
businesses, other than Information that is (i) is or becomes publicly available other than as a result
of a breach of this Section, (ii) any such information that is or becomes available to the Agent, the
Issuing Bank, or any Lender on a non-confidential basis prior to disclosure by the Borrower, or
(iii) was already in the possession of the Agent, the Issuing Bank, or any Lender prior to its
disclosure by the Borrower or any other Credit Party; or (iv) marked “non-confidential” (or such other
words or expression having the same or similar meaning by the Borrower or any other Credit Party).
Any Person required to maintain the confidentiality of Information as provided in this Section shall be
considered to have complied with its obligation to do so if such Person has exercised the same
degree of care to maintain the confidentiality of such Information as such Person would accord to its
own confidential information, acting prudently.
9.13

Press Releases and Related Materials.

Each Credit Party agrees that neither it nor its Affiliates will in the future issue any press
releases or other public disclosure using the name of the Agent or any of the Lenders or referring to
this Agreement, or the other Loan Documents without at least two (2) Business Days’ prior notice to
the Agent or the applicable Lender unless (and only to the extent that) such Credit Party or Affiliate
is required to do so under law and then, in any event, such Credit Party or Affiliate will consult with
the Agent or the applicable Lender before issuing such press release or other public disclosure.
Subject to the prior written consent of each Credit Party, not to be unreasonably withheld, the Agent
or any Lender may publish advertising material relating to the financing transactions contemplated
by this Agreement using its name, product photographs, logo or trademark. The Agent reserves the
right to provide to industry trade organizations information necessary and customary for inclusion in
league table measurements.
9.14

Anti-Money Laundering Legislation.

(a)
The Borrower acknowledges that, pursuant to the Proceeds of Crime (Money
Laundering) and Terrorist Financing Act (Canada) and other applicable anti-money laundering, antiterrorist financing, government sanction and “know your client” Laws (collectively, including any
guidelines or orders thereunder, “AML Legislation”), the Lenders and the Agent may be required to
obtain, verify and record information regarding the Borrower, its directors, authorized signing
officers, direct or indirect shareholders or other Persons in control of the Borrower, and the
transactions contemplated hereby. The Borrower shall promptly provide all such information,
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Lender or the Agent, or any prospective assignee or participant of a Lender or the Agent, in order to
comply with any applicable AML Legislation, whether now or hereafter in existence.
(b)
If the Agent has ascertained the identity of the Borrower or any authorized
signatories of the Borrower for the purposes of applicable AML Legislation, then the Agent:
(i)

shall be deemed to have done so as an agent for each Lender, and this
Agreement shall constitute a “written agreement” in such regard between
each Lender and the Agent within the meaning of applicable AML Legislation;
and

(ii)

shall provide to each Lender copies of all information obtained in such regard
without any representation or warranty as to its accuracy or completeness.

Notwithstanding the preceding sentence and except as may otherwise be agreed in writing, each of
the Lenders agrees that the Agent has no obligation to ascertain the identity of the Borrower or any
authorized signatories of the Borrower on behalf of any Lender, or to confirm the completeness or
accuracy of any information it obtains from the Borrower or any such authorized signatory in doing
so.
9.15

Defaulting Lenders.

Notwithstanding any provision of this Agreement to the contrary, if any Lender is a Defaulting
Lender, then the following provisions shall apply to such Lender for so long as it remains a
Defaulting Lender:
(a)
fees shall cease to accrue pursuant to Section 2.10 in respect of the Commitment of
such Defaulting Lender;
(b)
the Commitments of such Defaulting Lender shall not be included in determining
whether all Lenders or the Required Lenders have taken or may take any action hereunder
(including any consent to any amendment or waiver pursuant to Section 9.2); provided that any
waiver or amendment which affects such Defaulting Lender differently than other Lenders generally
shall require the consent of such Defaulting Lender;
(c)
any amount owing by a Defaulting Lender to the Agent or another Lender that is not
paid when due shall bear interest at the interest rate applicable to Loans denominated in the
applicable currency during such period;
(d)
any amount payable to such Defaulting Lender hereunder (whether on account of
principal, interest, fees or otherwise and including any amount that would otherwise be payable to
such Defaulting Lender other than in respect of the assignment of such Defaulting Lender’s Loans
and Commitments) shall, in lieu of being distributed to such Defaulting Lender, be retained by the
Agent in a segregated account and, subject to any applicable requirements of Law, be applied at
such time or times as may be determined by the Agent (i) first, to the payment of any amounts owing
by such Defaulting Lender to the Agent hereunder, (ii) second, pro rata, to the payment of any
amounts owing by such Defaulting Lender to the Issuing Banks hereunder, (iii) third, to the funding
of any Loan in respect of which such Defaulting Lender has failed to fund its portion thereof as
required by this Agreement, (iv) fourth, held in such account as cash collateral for future funding
obligations of the Defaulting Lender under this Agreement (the amount of such cash collateral not to
exceed the Commitment of such Defaulting Lender less the outstanding principal amount of such
Defaulting Lender’s Loans), (v) fifth, to the payment of any other amounts owing to the Lenders or
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result of any judgment of a court of competent jurisdiction obtained by the Borrower against such
Defaulting Lender as a result of such Defaulting Lender’s breach of its obligations under this
Agreement, and (vii) seventh, to such Defaulting Lender or as otherwise directed by a court of
competent jurisdiction; provided that if such payment is a prepayment of the principal amount of any
Loans or reimbursement obligations in respect of Letters of Credit with respect to which a Defaulting
Lender has funded its participation obligations, such payment shall be applied solely to prepay the
Loans of, and reimbursement obligations owed to, all Lenders other than Defaulting Lenders pro rata
prior to being applied to the prepayment of any Loans, or reimbursement obligations owed to, any
Defaulting Lender;
(e)
if a Defaulting Lender is an insolvent Defaulting Lender, any amount payable to such
Defaulting Lender hereunder may, in lieu of being distributed pursuant to Section 9.15(d), be
retained by the Agent to collateralize indemnification and reimbursement obligations of such
Defaulting Lender hereunder in an amount determined by the Agent, acting reasonably; and
(f)
Each Defaulting Lender shall be required to provide cash collateral to the Agent, for
the benefit of the Lenders, to Cover its obligation to make payment in respect of its pro rata share of
any outstanding Letters of Credit. To the extent that such cash collateral has not been provided, the
Letter of Credit Exposure shall be allocated among the other Lenders, pro rata in accordance with
their Commitments, provided that in the event that the allocation of such Letter of Credit Exposure
causes a Lender to exceed its Commitment, the Borrower shall immediate repay to the Agent, for
the benefit of each such Lender, the amount necessary to reduce the Letter of Credit Exposure such
that the relevant Commitments are not exceeded. Notwithstanding anything else herein, while any
Lender is a Defaulting Lender, the Issuing Bank shall not be required to issue any Letter of Credit
unless it is satisfied that the Letter of Credit Exposure will be entirely covered by the Lenders who
are not Defaulting Lenders.
No Commitment of any other Lender shall be increased or otherwise affected, and, except as
otherwise expressly provided in this Section 9.15, performance by the Borrower of its obligations
hereunder and the other Loan Documents shall not be excused or otherwise modified as a result of
any Lender becoming a Defaulting Lender. The rights and remedies against a Defaulting Lender
under this Section 9.15 are in addition to other rights and remedies which the Borrower may have
against such Defaulting Lender as a result of it becoming a Defaulting Lender and which the Agent
or any other Lender may have against such Defaulting Lender with respect thereto.
9.16

No Strict Construction.

The parties hereto have participated jointly in the negotiation and drafting of this Agreement.
If an ambiguity or question of intent or interpretation arises, this Agreement shall be construed as if
drafted jointly by the parties hereto and no presumption or burden of proof shall arise favouring or
disfavouring any party by virtue of the authorship of any provisions of this Agreement.
9.17

Paramountcy.

In the event of any inconsistency between the provisions of this Agreement and the
provisions of any other Loan Document, the provisions of this Agreement shall prevail.
9.18

LIMITATION OF LIABILITY.

NO CLAIM MAY BE MADE BY THE BORROWER, ANY GUARANTOR, ANY LENDER OR
OTHER PERSON AGAINST THE AGENT, ANY LENDER, OR THE AFFILIATES, DIRECTORS,
OFFICERS, EMPLOYEES, OR AGENTS OF ANY OF THEM FOR ANY SPECIAL, INDIRECT,
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CONTRACT OR ANY OTHER THEORY OF LIABILITY ARISING OUT OF OR RELATED TO THE
TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT OR ANY OTHER LOAN DOCUMENT,
OR ANY ACT, OMISSION OR EVENT OCCURRING IN CONNECTION THEREWITH, AND THE
BORROWER, EACH GUARANTOR, EACH LENDER AND THE AGENT HEREBY WAIVES,
RELEASES AND AGREES NOT TO SUE UPON ANY CLAIM FOR SUCH DAMAGES, WHETHER
OR NOT ACCRUED AND WHETHER OR NOT KNOWN OR SUSPECTED TO EXIST IN ITS
FAVOUR.
9.19

Language.

The parties herein have expressly requested that this Agreement and all related documents
be drawn up in the English language. À la demande expresse des parties aux présentes, cette
convention et tout document y afférent ont été rédigés en langue anglaise.
[Balance of page left blank; signature pages follow]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed by their respective authorized officers as of the day and year first above written.

Credit Agreement
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CANADIAN IMPERIAL BANK OF COMMERCE,
as Agent and as Lender

By:
N.ame:
TItle:

By:
Name:
Title:

Credit Agreement
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Authorized Signatory
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Kyle Lane
Authorized Signatory

SCHEDULE A
COMMITMENTS

Lender
Canadian Imperial Bank of Commerce

Commitment
$30,000,000

SCHEDULE 3.7
OWNERSHIP OF BORROWER

Holder

Shares

Fiducie CADI

1,000 Class A Shares (voting)

Sign On Development Co Ltd.

1,500,000 Class H Shares (non-voting)

SCHEDULE 3.9
PERMITTED LIENS
-

Liens subject to an Intercreditor Agreement;
Liens in favour of BDC registered at the Register of Personal and Movable Real Rights under
numbers 10-0864265-0001 and 12-0697378-0001.

SCHEDULE 3.11
PENSION PLANS
NONE.

SCHEDULE 3.15
SUBSIDIARIES
SEE ORG CHART

SCHEDULE 3.18
MATERIAL CONTRACTS
-

Subordinated Debt Documents; and

-

Lease between 9220-5749 Québec Inc., as landlord, and 2964-3277 Québec Inc., as tenant,
dated November 25, 2010, with respect to the premises bearing the civic address 480
Lafleur Avenue, Montréal (borough of LaSalle), Québec.

SCHEDULE 3.19
DISCLOSED MATTERS
NONE.

SCHEDULE 3.20
EMPLOYEE MATTERS
NONE.

SCHEDULE 3.22
INTELLECTUAL PROPERTY MATTERS
TRADEMARKS
No. Trademark
1

MYST

Status

Goods and Services

Owner

Formalized (Pending)
App 1725882
App 28-APR-2015

(1) Items for household interior decoration, namely, floor coverings
(2) Condominiums
(1) Import and export agencies in the field of interior decoration accessories,
furniture and lighting; distributorship services in the field of floor coverings,
interior decoration accessories, furniture and lighting

2964-3277 QUÉBEC INC.
480, Avenue Lafleur
Montréal
QUEBEC
H8R 3H9

(2) Custom manufacture of floor coverings, interior decoration accessories,
furniture and lighting
(3) Development and sale of condominiums
2

CARPET ART DECO Searched (Pending)
App 1639376
App 14-AUG-2013

(1) Items for household interior decoration, namely, floor coverings
(2) Items for household interior decoration, namely, bedroom, living room,
dining room, kitchen and patio furniture, curtains, curtain rails, rings and rods,
shower curtains and liners, bed linen, kitchen linen, bathroom linen, table linen,
decorative glassware, drinking glasses, tableware and dishes, cooking
utensils, bakeware, pots and pans, bathroom fixtures, cushions and candles

2964-3277 Québec inc.
480, Avenue Lafleur
Montréal
QUEBEC
H8R 3H9

(3) Lighting, namely, electric lighting fixtures for ceiling, table and floor for both
residential and commercial uses, vanity lighting, lampshades, wall sconces,
chandeliers, and ceiling fan lighting, outdoor lighting namely, garden landscape
lighting, torches, lamps, string lights, electric and solar lighting fixtures; Lighting
components, namely power supplies, drivers, controls and modules and
related parts and accessories therefor
(1) Import, export, manufacture and distribution of floor coverings
(2) Import, export, manufacture and distribution of interior decoration
accessories, furniture and lighting
3

LIVING IN STYLE

Searched (Pending)
App 1639377
App 14-AUG-2013

(1) Items for household interior decoration, namely, floor coverings
(2) Items for household interior decoration, namely, bedroom, living room,
dining room, kitchen and patio furniture, curtains, curtain rails, rings and rods,
shower curtains and liners, bed linen, kitchen linen, bathroom linen, table linen,
decorative glassware, drinking glasses, tableware and dishes, cooking
utensils, bakeware, pots and pans, bathroom fixtures, cushions and candles
(3) Lighting, namely, electric lighting fixtures for ceiling, table and floor for both
residential and commercial uses, vanity lighting, lampshades, wall sconces,

2964-3277 Québec inc.
480, Avenue Lafleur
Montréal
QUEBEC
H8R 3H9

Securities

No. Trademark

Status

Goods and Services

Owner

chandeliers, and ceiling fan lighting, outdoor lighting namely, garden landscape
lighting, torches, lamps, string lights, electric and solar lighting fixtures; Lighting
components, namely power supplies, drivers, controls and modules and
related parts and accessories therefor
(1) Import, export, manufacture and distribution of floor coverings
(2) Import, export, manufacture and distribution of interior decoration
accessories, furniture and lighting

PATENTS
NONE.
COPYRIGHTS
NONE.
INDUSTRIAL DESIGNS
NONE.
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SCHEDULE 3.27
BANK ACCOUNTS
HSBC Bank Canada
Transit Number
10001

Bank Number
016

Branch Address
Banque HSBC Canada
2001 avenue McGill
College, Suite 160
Montreal (QC)
H3A 1G1

Account Numbers
001-457489-001 (CAD)
001-457489-070 (USD)
001-457489-270 (EUR)
001-457489-271 (CNY)
001-457489-071 (USD Costco special financing)

HSBC Bank USA NA
ABA
021001088

ACH
022000020

Branch Address
HSBC Bank USA, NA
95 Washington Street
Buffalo, NY 14203

Account Number
751723665 (USD)

Canadian Imperial Bank of Commerce
#
1

Legal Entity Name of Account
2964-3277 Québec Inc.

2

2964-3277 Québec Inc.

3

2964-3277 Québec Inc.

4

2964-3277 Québec Inc.

5

2964-3277 Québec Inc.

Account number
#00001 / 23-46915 CAD
(deposit)
#00001 / 23-47016 CAD
(disbursement)
#00001 / 05-72012 USD
(deposit)
#00001 / 05-72217 USD CrossBorder (disbursement)
#99702 / 44-09612 EURO

SCHEDULE 3.28
OWNED AND LEASED REAL PROPERTY
-

Lease between Cité Industrielle Lasalle Inc., as landlord, and 2964-3277 Québec Inc., as
tenant, with respect to the premises bearing the civic address 2555 Dollard Avenue,
Montréal, (borough of LaSalle), Quebec;

-

Lease between 9242-7624 Québec Inc., as landlord, and 2964-3277 Québec Inc., as tenant,
with respect to the premises bearing the civic address 7900 Saint-Patrick Street, Montréal,
(borough of LaSalle), Quebec; and

-

Lease between 9220-5749 Québec Inc., as landlord, and 2964-3277 Québec Inc., as tenant,
with respect to the premises bearing the civic address 480 Lafleur Avenue, Montréal,
(borough of LaSalle), Quebec.

SCHEDULE 3.30
JURISDICTIONS

1) 480 Lafleur Avenue, Montréal, (borough of LaSalle), Quebec, Canada H8R 3H9;
2) 7900 St. Patrick Street, Montréal, (borough of LaSalle), Quebec, Canada H8N 2H2;
3) Cité Industrielle LaSalle, 2555 Dollard Avenue, Montréal, (borough of LaSalle), Quebec,
Canada H8N 3A9.

SCHEDULE 3.31
CORPORATE NAMES
2964-3277 Québec Inc. carries on business under the following names:







Art-Deco Carpette Int’l
Carpètte Art-Déco International
Carpette Art-Deco Internationale
Carpette Art-Deco Int’l
Carpettes Art-Déco / Carpet Art Deco
CStyles

SCHEDULE 6.1
INDEBTEDNESS

Carpet Art-Deco
(As of April 30, 2015)

Type d'endettement / Créancier
Intercos
9107-6174 QUEBEC INC
9161-9882 QUEBEC INC.
9220-5749 QUEBEC INC
9242-7558 QUEBEC INC
9242-7624 QUEBEC INC

Dettes à long terme
BDC-Sub
9220-5749 QUEBEC INC
De Lage Landen / Microsoft Financing

Obligations (location-acquisition)
Sign-On
Michel Van de Wiele
Lift Capital Toyota
Johnston Equipment
Steelcase
Excel Telecom
CIT

Avances à long-terme
9112-8918 QC. INC
BRIDGE-WELLINGTON
FIDUCIE CADI

Actions privilégiées
Sign-On

Total de l'endettement

Créance

298,968.90
180,737.85
587,387.42
640,580.88
488,505.98
2,196,181.03

912,875.00
3,816,666.94
226,919.96
4,956,461.90

50,000.00
454,507.20
19,062.37
15,661.35
15,537.42
571.39
1.00
555,340.73

350,000.00
2,500,000.00
8,125,000.00
10,975,000.00

1,500,000.00
1,500,000.00
20,182,983.66

SCHEDULE 6.9
RESTRICTIVE AGREEMENTS
-

Subordinated Debt Documents.

EXHIBIT A
FORM OF BORROWING BASE REPORT

EXHIBIT B
FORM OF NOTICE OF BORROWING
(Letter to be typed on Borrower’s Letterhead, scan signed letter and email to
CIBCABLCollateralAnalysts@cibc.com)
[DATE]
CANADIAN IM PERIALBANK O FCO M MERCE
19 9 BayStreet, 4th Fl
oor
Toronto, ON M 5L1A2
Attenti
on:

Col
l
ateralAnal
yst
BORROWING NOTICE

Gentl
emen:
W erefertothecredi
tagreementdatedasof[DATE] (asamended, restated, suppl
emented,
repl
acedorotherwi
semodi
fi
edfrom ti
metoti
methe“Credit Agreement”;capi
tal
i
zedtermsused
herei
nbutnototherwi
sedefi
nedshal
lhavethemeani
ngssetforthi
ntheCredi
tAgreement),
between[Company], asborrower(the“Borrower”) andCanadi
anImperi
alBankofCommerce, as
agent(the“Agent”).
W eherebyi
nstructandauthori
zetheAgenttomakeadvancestoourdi
sbursementaccount(s),
subj
ecttoandi
naccordancewi
ththetermsandprovi
si
onsoftheCredi
tAgreementtotheaccount
numbersspeci
fi
edbel
ow andtochargetheBorrower’
sl
oanaccountasRevol
vi
ngLoanswi
theach
suchadvance(s).
TheBorrowerherebyrequestsanadvance(the“Advance”) bemadeundertheRevol
vi
ngCredi
t
Faci
l
i
tyasfol
l
ows:
A.

the Borrowing Amount :

Pri
meRateLoan(Cdn$):
BA Borrowi
ng

_______________

_______________

BaseRateLoan(US$)

_______________

LIBO RateBorrowi
ng(US$)

_______________

ContractPeri
od

________

ContractPeri
od

________

LetterofCredi
t/Credi
tSupport*:

_______________

Addi
ti
onalInformati
on:

AspertheattachedLetterofCredi
tappl
i
cati
on

* AttachacopyoftheLetterofCredi
tappl
i
cati
ondul
ycompl
etedbytheBorroweri
n
accordancewi
ththeprovi
si
onsoftheCredi
tAgreement.
B.

the Drawdown Date: _______________

Noti
cerequi
rementsasstatedi
ntheCredi
tAgreementare:
-

10:00 AM (Torontoti
me) ontherequestedDrawdownDateforPri
meRateLoansorBase
RateLoans,

-

11:00 AM (Torontoti
me) 2 daysi
nadvanceoftherequestedDrawdownDateforBA Loan

-

11:00 AM (Torontoti
me) 3 daysi
nadvanceoftherequestedDrawdownDateforLIBO Rate
Loan

ProceedsoftheAdvancearetobedi
rectedasfol
l
ows:
BankName:

_________________

AccountName:

_________________

Branch#:

_________

AccountNumber:

CAD# ___________
USD# ___________

The Borrowerhereby acknowl
edges thatthe Agentwi
l
lmake payments stri
ctl
y on the basi
s ofthe
accountnumberfurni
shedherei
neveni
fsuchaccountnumberi
denti
fi
esapartyotherthanthename
ofthe accountl
i
sted above. In the eventthe aboveaccountnumberi
si
ncorrect, we herebyagree to
beful
l
yl
i
abl
eforanyandal
ll
osses, costs, andexpensesari
si
ngtherefrom.
The Borrower hereby confirms as follows:
(a)

Eachoftherepresentati
onsandwarranti
esmadebytheBorroweri
norpursuantto
theCredi
tAgreementandtheotherLoanDocumentsaretrueandcorrectonandas
ofthedatehereofasi
fmadeonandasofthedatehereof, exceptwheresuch
representati
onandwarrantyreferstoadi
fferentdate.

(b)

NoDefaul
torEventofDefaul
thasoccurredandi
sconti
nui
ngonthedatehereofor
wi
l
loccurafterthemaki
ngoftheAdvance(s) requestedhereunder.

(c)

Exceptasmayhavebeenotherwi
seagreedtofrom ti
metoti
mebytheAgentand
theBorroweri
nwri
ti
ng, aftermaki
ngtheAdvance(s) requestedtobemadebythe
Borrowerhereunder, theaggregateExposurewi
l
lnotexceedthel
esserof(i
) the
Commi
tments, and(i
i
) anamountequaltotheBorrowi
ngBase.

DATED thi
s dayof _____ , 20
Yourstrul
y,
[Company Name]

EXHIBIT C
FORM OF GUARANTEE

GUARANTEE AGREEMENT

THIS GUARANTEE AGREEMENT (the “Guarantee”) dated as of ● is made;
BETWEEN:

THE PERSONS PARTY HERETO AS GUARANTORS;

AND:

CANADIAN IMPERIAL BANK OF COMMERCE, as Agent;

WHEREAS 2964-3277 QUÉBEC INC., as borrower (the “Borrower”), the lenders from time
to time party thereto as lenders, and the Agent, are parties to a credit agreement dated as of June ,
2015 pursuant to which the Lenders have agreed to make available to the Borrower a revolving
credit facility in the initial maximum principal amount of CDN $30,000,000 (as amended, restated or
supplemented from time to time, including by way of any amendment resulting in any increase of
such credit facility, the “Credit Agreement”);
WHEREAS each Guarantor benefits from the extension of credit to the Borrower pursuant to
the Credit Agreement; and
WHEREAS the execution and delivery of this Guarantee by each Guarantor is a condition to
the extension of credit to the Borrower and it is in the best interests of the Guarantors to provide this
Guarantee.
THEREFORE, the parties agree as follows:
1.

Definitions

In this Guarantee, unless the context requires otherwise, the following terms have the
meanings set out below and capitalized terms used but not otherwise defined herein have the
meanings given to such terms in the Credit Agreement (and all such terms that are defined in the
singular have the corresponding meaning in the plural and vice versa):
1.1

“Agent” means Canadian Imperial Bank of Commerce, in its capacity as administrative agent
for the Lenders, or any successor Agent appointed pursuant to the Credit Agreement;

1.2

“Lender” means Canadian Imperial Bank of Commerce in each of its capacities as Lender,
Issuing Bank and F/X Bank under the Credit Agreement, as well as any of its successors and
assignees as permitted under the Loan Documents; and any other Person that shall have
become a party to the Credit Agreement pursuant to an Assignment and Assumption, other
than any such Person that ceases to be a party hereto pursuant to an Assignment and
Assumption;

1.3

“Guarantor” means any Person who has executed this Guarantee as of the date hereof and
any other Person who thereafter becomes a guarantor hereunder.
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-22.

Guarantee

2.1

Each Guarantor solidarily (i.e. jointly and severally), irrevocably and unconditionally,
guarantees to the Agent and the Lenders the payment and the performance in full of all
Obligations when and as due, whether at maturity, by reason of acceleration or otherwise
(including amounts that would become due but for the operation of a stay under any law
relating to bankruptcy, insolvency or restructuring or affecting creditors’ rights).

3.

Payment

3.1

Each Guarantor will be liable for the payment of any amount owing and due on account of
the Obligations, on demand, and without any requirement that such Guarantor be notified or
advised of the time of the creation, the amount or the terms and conditions of any of the
Obligations.

3.2

All payments due under this Guarantee must be made to the Lender in such manner and at
such place as the Agent may specify by notice to the Guarantor concerned.

3.3

Any amount payable by a Guarantor hereunder must be paid in the currency of the
Obligation to which such amount relates.

3.4

After the occurrence of an Event of Default which is continuing, the Agent and the Lenders
may set-off and apply against the Obligations all sums owing by them to any Guarantor.

3.5

The records of the Agent and the Lenders will be, absent manifest error, conclusive evidence
of the Obligations owed and of all payments and performances in respect thereof.

4.

Liability of Guarantors Absolute

4.1

Each Guarantor agrees that its obligations hereunder are irrevocable, absolute, independent
and unconditional and will not be affected by any circumstance which constitutes a legal or
equitable discharge or defense of a guarantor or surety other than payment in full of the
Obligations. Without limiting the generality of the foregoing, the liability of each Guarantor
under this Guarantee will not be released, reduced or affected:
(a)

by reason of any change in the corporate or organizational status, the constitution,
the business, the objects or the shareholders, members or partners of the Borrower
or any Guarantor, or by reason of any termination of or change in the relationships
that exist among the Borrower and the Guarantors;

(b)

by reason of any amendment, waiver, release, or extension in respect of the
Obligations, including without limitations any amendment resulting in an increase
thereof, or in respect of any of Loan Documents made or granted, as the case may
be, without the consent of or notification to such Guarantor;

(c)

by reason of any failure to take, preserve or perfect any Lien or of any release or
subordination of any security or guarantee or any release of any other Person liable
for the Obligations;

(d)

by reason of any release of or any stay of proceedings against the Borrower or other
Person liable for the Obligations pursuant to any law relating to bankruptcy,
insolvency, restructuring or affecting creditors’ rights; or
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-3(e)

by reason of any incapacity or lack of power, authority or legal personality of the
Borrower or any Guarantor.

4.2

The obligations of each Guarantor hereunder are independent of the obligations of the
Borrower and the obligations of any other Guarantor. A separate action may be brought and
prosecuted against any Guarantor whether or not any action is brought against the Borrower
or any Guarantor and whether or not the Borrower or any other Guarantor is party to any
such action or actions.

4.3

Any Guarantor will be entitled to exercise any right or recourse that such Guarantor may
have against the Borrower or any other Guarantor or their assets (including any right of
subrogation, indemnification or contribution) as a result of any payment made under this
Guarantee, but only after the Lenders have been paid in full of all moneys owed to them
under the Obligations and all related commitments have been terminated.

4.4

Each Guarantor waives:

5.

(a)

any benefit of division or discussion and any other right it may have of first requiring
the Agent and Lenders to proceed against the Borrower or any other Person or
enforce or exhaust any right, remedy or security before claiming against such
Guarantor;

(b)

any defense based upon the Lender’s errors or omissions in the administration of
any Loan Document; or

(c)

any right to assert against the Lender as a defense, any counterclaim, set-off or
cross claim, or any other claim which such Guarantor may now or at any time
hereafter have against the Borrower, any other Guarantor, the Agent or the Lenders.

Reinstatement of Obligations

If any payment by the Borrower or any Guarantor in respect of the Obligations is avoided or
annulled or must be repaid as a result of insolvency or any similar event, the liability of each
Guarantor will continue as if such payment had not occurred (and to the extent necessary, the
guarantee of such Guarantor will automatically be reinstated).
6.

Indemnification

This Guarantee is a primary obligation of each Guarantor and not merely a contract of
surety. Each Guarantor will indemnify the Agent and the Lenders for any loss suffered if any of the
Obligations is or becomes unenforceable, for any reason whatsoever. The amount of the loss will be
equal to the amount which the Lender would otherwise have been entitled to recover.
7.

Judgment Currency

If a judgment is rendered against a Guarantor for an amount owed hereunder and if the
judgment is rendered in a currency (“Other Currency”) other than that in which such amount is
payable under this Guarantee (“Currency of the Agreement”), such Guarantor will pay, if
applicable, at the date of payment of the judgment, an additional amount equal to the excess (i) of
the said amount owed under this Guarantee, expressed into the Other Currency as at the date of
payment of the judgment, over (ii) the amount of the judgment. For the purposes of obtaining the
judgment and making the calculation referred to in (i), the exchange rate will be the spot rate at
which the Lender, on the relevant date, may in Montreal, sell the Currency of the Agreement to
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-4obtain the Other Currency. Any additional amount owed under this Section will constitute a cause of
action distinct from the cause of action which gave rise to the judgment, and such judgment will not
constitute res judicata in that respect.
8.

Taxes

Any and all payments by or on account of any obligation of each Guarantor hereunder will be
made free and clear of and without any deduction or withholding for any taxes. However, if a
Guarantor is compelled by law to deduct any taxes from such payments or compelled by law to pay
any taxes, then the sum payable will be increased as necessary so that after making all required
deductions and withholdings and paying all taxes (including deductions, withholdings and taxes
applicable to additional sums payable under this Article 8) the Lender receives an amount equal to
the sum that would have been received in the absence of such deductions, withholdings or taxes.
9.

Representations and Reliance

9.1

Each Guarantor represents and warrants to the Lender that:
(a)

such Guarantor has the capacity and power to execute this Guarantee and all
necessary actions or consents to authorize the execution and performance of same
have been taken or obtained;

(b)

this Guarantee constitutes a valid and binding obligation of each such Guarantor;

(c)

such Guarantor has had adequate means to obtain sufficient information concerning
the Borrower, each other Guarantor and their financial condition and affairs; and

(d)

such Guarantor has not depended or relied on any of the Lender, their agents or
representatives, for any information whatsoever concerning the Borrower or the
Borrower’s financial condition and affairs or other matters material to such
Guarantor's decision to provide this Guarantee or for any advice or guidance with
respect to such decision.

9.2

Each Guarantor acknowledges that the Lender has no duty or responsibility whatsoever, now
or in the future, to provide to such Guarantor any information or advice concerning any
Guarantor or the financial conditions or affairs of any Guarantor.

10.

Postponement and Subrogation

10.1

Following an Event of Default, all debts and liabilities, present and future, of the Borrower to
any Guarantor shall be postponed to the Obligations and all money received by any
Guarantor in respect thereof shall be held as mandatary for the Lender and forthwith upon
receipt shall be paid over to the Lender, the whole without in any way lessening or limiting
the liability of the Guarantors hereunder and this postponement is independent of this
Guarantee and shall remain in full force and effect until all Obligations are performed and
paid in full.

10.2

No Guarantor will be entitled to an interest in the Obligations by way of subrogation until the
Obligations have been performed and paid in full.
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Further Assurances

Each Guarantor covenants that, upon reasonable request from the Lender, it will perform all
acts and execute all documents necessary to give full effect to the provisions hereof and to ensure
that this Guarantee will be at all times enforceable against such Guarantor in respect of all of the
Obligations, including without limitation the execution of any written acknowledgement in favour of
the Lender in respect of the Obligations.
12.

Additional Guarantors

Any Person who executes and delivers to the Lender an accession letter in the form of
Schedule “A” hereof will become a Guarantor and will be bound by the provisions of this Guarantee.
Any such Person will provide the following documents to the Lender in form and substance
satisfactory to the Lender:

13.

(a)

a copy of its constitutive documents;

(b)

a copy of a resolution of its governing body authorizing the execution of this
Guarantee and the performance of its obligations hereunder;

(c)

an incumbency certificate; and

(d)

a legal opinion addressed to the Lender from counsel to such Guarantor relating to
such matters as the Lender may reasonably require.

Costs and expenses

Each Guarantor must pay on demand the amount of all reasonable costs and expenses
(including legal fees) reasonably incurred by the Lender in connection with the preparation,
negotiation, execution and administration of this Guarantee, any accession letter and documents to
be delivered pursuant to Section 12, as well as the reasonable costs and expenses incurred by the
Lender in connection with the enforcement of, or the preservation of any rights under this Guarantee.
14.

Other Guarantees

This Guarantee is in addition to and not in substitution of or in replacement for any other
Lien, Guarantee or other right held by or benefiting the Lender.
15.

Severability

If any provision of this Guarantee is determined to be invalid or unenforceable in whole or in
part, such invalidity or unenforceability will attach only to such provision or part thereof and the
remaining part of such provision and all other provisions hereof will continue in full force and effect.
To the extent permitted by applicable law the parties hereby waive any provision of law that renders
any provision hereof prohibited or unenforceable in any respect.
16.

Notices

Any demand, notice or other communication to be given in connection with this Guarantee
must be given in accordance with the Credit Agreement. The address and other contact information
of each Guarantor for such purposes is set out on the signature page(s) to this Guarantee. A
Guarantor may change its address for notice or other contact information by notice duly given to the
Lender.
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Governing law and Jurisdiction of the Courts

This Guarantee will be governed by, and construed and enforced in accordance with, the
laws in effect in the Province of Québec. Each Guarantor hereby submits to the nonexclusive
jurisdiction of the courts sitting in the judicial district of Montréal for the purposes of all legal
proceedings arising out of or relating to any Loan Documents, or the transactions contemplated
thereby. Each Guarantor irrevocably waives, to the fullest extent permitted by applicable law, any
objection which it may now or hereafter have to the laying of the venue of any such proceeding
brought in such a court and any claim that any such proceeding brought in such a court has been
brought in an inconvenient forum.
18.

Counterparts

This Guarantee may be executed in any number of counterparts and by different parties
hereto in separate counterparts, each of which when so executed and delivered will be deemed to
be an original and all of which taken together will constitute the same agreement. Delivery of an
executed counterpart of a signature page to this Guarantee by telecopier or by electronic mail will be
effective as delivery of a manually executed counterpart of this Guarantee.
[Signature Page follows]
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IN WITNESS WHEREOF, the parties have duly executed this Guarantee as of the day and year
first written above.
●, as Guarantor

Per:

CANADIAN IMPERIAL BANK OF COMMERCE, as Agent

Per:

Per:

Guarantee Agreement
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ADDRESS OF EACH GUARANTOR FOR NOTICE PURPOSES:
●
Attention:
Fax:

●
●

ADDRESS OF THE AGENT FOR NOTICE PURPOSES:

CANADIAN IMPERIAL BANK OF COMMERCE.
199 Bay Street, 4th Floor
Toronto, ON M5L 1A2
Attention:
Senior Director, Portfolio Management
Facsimile:
(416) 861-9422
with a copy to:
CANADIAN IMPERIAL BANK OF COMMERCE
199 Bay Street, 11th Floor
Toronto, ON M5L 1A9
Attention: Tim Meadowcroft, VP & Associate General Counsel
Facsimile: (416) 304-4573
Email: Tim.Meadowcroft@cibc.com
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Schedule “A”

Accession Letter

To:

[Name and address of Lender]

From: [Name of additional Guarantor]
Dated:
Dear Sirs:
Reference is made to the Credit Agreement and to the Guarantee Agreement dated as of
May 28, 2015 between, inter alios, Canadian Imperial Bank of Commerce, as Lender, and the
Guarantors parties thereto (the “Guarantee Agreement”), a copy of which is attached hereto.

[Name of the additional Guarantor] hereby agrees to become a Guarantor and to be
bound by all of the provisions of the Guarantee Agreement, to the same extent and with the same
effect as if it were an original party thereto.

Yours very truly,

[Name of additional Guarantor]

Per:

Address of the Guarantor for notice purposes:
Same as in the Guarantee Agreement
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EXHIBIT D
FORM OF LANDLORD WAIVER

The undersigned is the owner of the premises known as
(the “Premises”), which
Premises are leased by the undersigned to [NAME OF CREDIT PARTY], a [JURISDICTION]
corporation, or one of its affiliates (collectively, the “Obligors”) pursuant to a lease agreement dated
as of _________________________________ (as it may be amended, restated, supplemented,
replaced or otherwise modified from time to time, the “Lease”). The undersigned understands that
the Obligors will enter (or have entered) into a credit facility with Canadian Imperial Bank of
Commerce, in its capacity as Agent (the “Agent”) for certain lenders (the “Lenders”), pursuant to
which (a) the Lenders may make loans to certain of the Obligors from time to time, and (b) the
Obligors will grant (or have granted) to the Agent, a hypothec and security interest on all of the
Obligors’ present and after-acquired accounts receivable, Inventory, general intangibles (including,
without limitation, trademarks and intellectual property rights), capital assets, documents of title,
collateral proceeds accounts and capital stock (collectively, the “Collateral”).
1.
The undersigned hereby waives and relinquishes and cedes rank in favour of the
Agent any landlord’s lien all rights of levy or distraint, hypothec security interest or other interest that
the undersigned may now or hereafter have, whether by statute, contract (including the Lease) or by
common or civil law, in any of the Collateral (the “Landlord’s Liens”), whether for rent or otherwise,
and agrees that the Agent’s security interests and liens in the Collateral, now existing or hereafter
arising, shall have priority over and rank senior to any and all of the Landlord’s Liens. The
undersigned disclaims any interest in the Collateral and agrees not to assert any claim to the
Collateral while the Obligors are indebted to the Lenders.
2.
In order to exercise any rights as a secured party holding a hypothec security interest
in the Collateral, the Agent is expressly authorized and privileged at any time to enter the Premises
and inspect, remove or repossess the Collateral and may advertise and conduct a public auction or
private sale of the Collateral; provided, however, that the Agent will repair, or pay the reasonable
cost to repair, any damage to the Premises resulting from such inspection, removal, repossession,
auction or sale.
3.
If the Lease is terminated by the undersigned whether by reason of any default by the Obligors or otherwise, or if
the Obligors default under any of their agreements with the Agent or any Lender, and in any such case the Agent, on
behalf of itself or the Lenders, desires to exercise its rights as a secured party holding a hypothec security interest in any
of the Collateral, then the Agent may thereafter at its option occupy the Premises for up to 90 days and may keep thereon
such property as it determines appropriate, provided that the Agent shall pay rent for its period of occupancy (pro-rated on
a daily basis and computed on the basis of a 30-day month) at the rate provided in the Lease based on the rate in effect
just prior to such termination or default, without incurring any other obligations of the Obligors.

4.
The undersigned hereby agrees that if the Agent, at its option, takes possession of
the Obligors’ Lease, the Agent will thereupon, be recognized as the tenant under the Lease. If the
Agent shall become the tenant under the Lease, it may, on behalf of the Lenders, sublease or assign
the Lease for any lawful purpose with the express written consent of the undersigned and the
assignment of the Lease shall release and relieve the Agent of all obligations thereunder. The
undersigned agrees to give notice within 5 days of any default by any Obligor of any of the
provisions of the Lease, such notice to be provided to:
Canadian Imperial Bank of Commerce
199 Bay Street, 4th Floor
Toronto,ON M5L 1A2
DOCS 14471271

Attention: Senior Director, Portfolio Management, Asset Based Lending
Group
5.
All of the Agent’s rights and privileges hereunder shall inure to the benefit of its
successors and assigns and shall bind the undersigned’s successors or assigns.
IN WITNESS WHEREOF, the undersigned has caused this instrument to be executed this
_____ day of _________________, 20 .
[NAME OF LANDLORD]
By:
Name:
Title:
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EXHIBIT E
FORM OF BAILEE LETTER
___________ ____, 20
[NAME OF BAILEE]
[ADDRESS OF BAILEE]
_______________________
_______________________
Re:

[NAME OF CREDIT PARTY] (the “Bailor”)

Ladies and Gentlemen:
This letter (the “Letter”) is to advise _________________ (the “Bailee”) that the Bailor
executed and delivered to Canadian Imperial Bank of Commerce, in its capacity as Agent for certain
lenders (the “Agent”) a Credit Agreement (as may be modified, amended, renewed, extended,
restated, or replaced from time to time, the “Credit Agreement”), pursuant to which the Bailor
granted to the Agent a hypothec and security interest in, among other things, all inventory of the
Bailor, some of which is in possession of the Bailee from time to time (the “Controlled Inventory”).
By executing this Letter, the Bailee acknowledges that from time to time the Bailee is in possession
of Controlled Inventory and that, because of the Agent’s interest in the Controlled Inventory, the
instructions contained in this Letter are irrevocable and cannot be altered or amended without the
prior written consent of the Agent. The Bailor’s execution of this Letter is conclusive evidence to the
Bailee of its confirmation of and agreement to the foregoing and of its agreement to be bound by all
terms of this Letter on which the Bailee is entitled to rely for all purposes until written notice of
termination of this Letter is given to the Bailee by the Agent.
The Bailee recognizes the Agent’s continuing hypothec security interest in the Controlled
Inventory and in the proceeds thereof. The Bailee covenants and agrees that the Controlled
Inventory is and shall remain owned by the Bailor, and that the Agent may at any time and from time
to time inspect, remove and/or repossess the Controlled Inventory while in possession of the Bailee
without accountability to the Bailee therefor and free of any lien, security interest, hypothec, right or
claim which the Bailee may now or hereafter have, such right of the Agent being independent of any
other right or remedy the Agent may have. The Bailee hereby authorizes and empowers the Agent
to access the premises where the Controlled Inventory is located for the purposes of guarding and
maintaining the Controlled Inventory, preparing and showing the same for sale and/or conducting a
sale thereof. The Bailee hereby waives and releases, for the benefit of the Agent, its successors
and assigns, any and all liens, hypothecs, security interests, rights and claims of every kind, whether
statutory, contractual or by law, which the Bailee may now or hereafter have with respect to the
Controlled Inventory, including, without limitation, any rights to seize, hold, restrain, retain, levy upon,
take possession of, sell or otherwise transfer or dispose of the Controlled Inventory and the Bailee
further acknowledges and agrees that no negotiable warehouse receipts or documents of title will be
issued covering the Controlled Inventory.
So long as no Default Period (hereinafter defined) is continuing, the Bailor may control the
Controlled Inventory. From the date on which the Agent notifies the Bailee that an “Event of Default”
(as defined in the Credit Agreement) has occurred and thereafter until the Bailee receives notice
from the Agent that such Event of Default is no longer continuing and that no other Event of Default
is continuing (such period being referred to herein as a “Default Period”), the Bailee, the Bailor and
the Agent agree that the Agent shall have the exclusive right to direct the Bailee as to control of the
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Controlled Inventory, which includes, without limitation, the right to dispose of, repossess or remove
the Controlled Inventory, and the Bailee shall not comply in any respect with any request or direction
by the Bailor in connection with the Controlled Inventory, unless consented to in writing by the Agent.
At any time when the Bailee has possession of the Controlled Inventory, the Bailee agrees to
prevent the commingling of the Controlled Inventory in its possession with other Inventory, goods or
items in the Bailee’s possession by clearly separating, dividing or otherwise isolating the Controlled
Inventory from all such other items in the Bailee’s possession. The Bailee will also clearly identify
the Controlled Inventory as belonging to the Bailor, through the use of labels, tags, or other similar
coding methods.
The Bailee will from time to time deliver to the Agent, upon the written request of the Agent
(which request may be by facsimile transmission) and at the Bailor’s cost and expense, such
information regarding the Controlled Inventory as may be reasonably requested by the Agent, and
the Bailee will notify the Agent promptly if the Bailee acquires knowledge that the Controlled
Inventory shall become subject to any injunction, writ or warrant of attachment or garnishment,
judgment, levy and execution, or similar process. The Bailee confirms in favour of the Agent that it
has not, prior to the date hereof, executed in favour of any third party any document, instrument or
agreement pursuant to which (a) the Bailee has acknowledged a hypothec security interest in the
Controlled Inventory in favour of such third party, or (b) the Bailee has agreed to follow the
instructions of such third party in respect of the Controlled Inventory.
The Bailor agrees that the Bailee shall be fully protected in acting on any notice or direction
by the Agent relating to the Controlled Inventory without making any inquiry whatsoever as to the
Agent’s right or authority to give such notice or direction. Further, the Bailee shall have no liabilities
to the Bailor or the Agent other than those imposed upon it by law for its own lack of good faith,
gross negligence or intentional fault. The Bailee shall not be liable for consequential, indirect or
special damages, even if the Bailee has been advised of the possibility of such damages. The
Bailee shall not be liable for any failure or delay in performing any service under this Letter in the
event and to the extent that such failure arises out of causes beyond the Bailee’s control, including
but not limited to war, civil commotion, an Act of God, fire, flood, explosion, sabotage, failure or
interruption of electrical or other power supplies or of transportation services, compliance with
governmental laws, regulations or orders, and strikes and lockouts.
The Bailor agrees to pay the Bailee’s costs and expenses, including reasonable legal fees, in
connection with the execution, delivery and administration of this Letter.
The Bailor and the Agent, jointly and severally (solidarily), hereby agree to indemnify and
save the Bailee harmless from and against any and all losses, costs and expenses arising out of the
compliance by the Bailee with the terms of the instructions contained herein.
If the Bailor is unable to fulfill its obligations to the Bailee in respect of warehouse fees and
other expenses payable by the Bailor to the Bailee in connection with the storage, handling and
delivery of the Controlled Inventory (collectively, the “Storage Fees”), the Agent agrees that, as a
condition to the Agent’s rights of access to the Controlled Inventory and the Agent’s rights of
inspection, removal and/or repossession of the Controlled Inventory provided for in this Letter, it will
pay to the Bailee all Storage Fees which remain unpaid as at the commencement of any Default
Period together with any Storage Fees incurred during the continuance of a Default Period.
The Bailor acknowledges and agrees that (a) any amounts paid by the Agent to the Bailee
hereunder shall constitute “Obligations” of the Bailor for purposes of the Credit Agreement, and (b)
that this Letter is a “Loan Document” as such term is defined in the Credit Agreement dated
______________________ between the Agent and the Bailor, as borrower.
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This Letter may only be terminated by the Agent upon written notice to the Bailee.
This Letter may be execute in one or more counterparts by facsimile transmission, each of
which shall be deemed to be an original and all of which, when taken together, shall constitute one
and the same agreement.
If the foregoing instructions, terms and agreements are acceptable to the Bailee, please
indicate the Bailee’s acceptance by signing this letter in the space provided below and returning it to
the Bailor.
Sincerely,
[NAME OF CREDIT PARTY]
By:
___________________________________
Name:
Title:
AGREED AND ACCEPTED:
CANADIAN IMPERIAL BANK OF COMMERCE

By:
___________________________
Name:
Title:
[BAILEE]
By:
___________________________
Name:
Title:
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Address for Notice:

199 Bay Street, 4th Floor
Toronto, ON M5L 1A2
Attention: Senior Director, Portfolio Management,
Asset Based Lending Group

EXHIBIT F
FORM OF ASSIGNMENT AND ASSUMPTION
Dated: _______________, 20___
Reference is made to the credit agreement dated , 20 (as amended, modified,
supplemented and in effect from time to time, the “Credit Agreement”), among [Borrower] (the
“Borrower”), the Lenders named therein, and Canadian Imperial Bank of Commerce, as Agent (the
“Agent”). Capitalized terms used herein and not otherwise defined shall have the meanings
assigned to such terms in the Credit Agreement.
This Assignment and Transfer Agreement (the “Assignment and Transfer
Agreement”), between [Insert Name of Assignor] (herein the “Assignor”, as further defined and
set forth on Schedule 1 hereto and made a part hereof) and [Insert Name of Assignee] (herein the
“Assignee”, as further defined and set forth on Schedule 1 hereto and made a part hereof) is dated
as of Effective Date (as set forth on Schedule 1 hereto and made a part hereof).
1.
The Assignor hereby irrevocably sells and assigns to the Assignee without recourse
to the Assignor (subject to Section 2 hereof), and the Assignee hereby irrevocably purchases and
assumes from the Assignor without recourse to the Assignor (subject to Section 2 hereof), as of the
Effective Date, an undivided interest (the “Assigned Interest”) in and to all the Assignor’s rights and
obligations under the Credit Agreement, and only the financing facility contained in the Credit
Agreement as is set forth on Schedule 1 (the “Assigned Facility”), in a principal amount for such
Assigned Facility as set forth on Schedule 1, and all right, title and interest of the Assignor in and to
the Loan Documents relating thereto.
2.
The Assignor (i) represents and warrants that it is legally authorized to enter into this
Assignment and Transfer Agreement, (ii) makes no representation or warranty and assumes no
responsibility with respect to any statements, warranties or representations made in or in connection
with the Credit Agreement or any other instrument, document or agreement executed in conjunction
therewith (collectively the “Ancillary Documents”) or the execution, legality, validity, enforceability,
genuineness, sufficiency or value of the Credit Agreement, any Collateral thereunder or any of the
Ancillary Documents furnished pursuant thereto, other than that it is the legal and beneficial owner of
the interest being assigned by it hereunder and that such interest is free and clear of any adverse
claim and (iii) makes no representation or warranty and assumes no responsibility with respect to the
financial condition of the Borrower or any guarantor or the performance or observance by the
Borrower or any guarantor of any of its respective obligations under the Credit Agreement or any of
the Ancillary Documents furnished pursuant thereto.
3.
The Assignee (i) represents and warrants that it is legally authorized to enter into this
Assignment and Transfer Agreement; (ii) confirms that it has received a copy of the Credit
Agreement, together with the copies of the most recent financial statements of the Borrower, and
such other documents and information as it has deemed appropriate to make its own credit analysis;
(iii) agrees that it will, independently and without reliance upon the Agent, the Assignor or any other
Lender and based on such documents and information as it shall deem appropriate at the time,
continue to make its own credit decisions in taking or not taking action under the Credit Agreement;
(iv) appoints and authorizes the Agent to take such action as agent on its behalf and to exercise
such powers under the Credit Agreement as are delegated to the Agent by the terms thereof,
together with such powers as are reasonably incidental thereto; and (v) agrees that it will be bound
by the provisions of the Credit Agreement and will perform in accordance with its terms all the
obligations which by the terms of the Credit Agreement are required to be performed by it as a
Lender.
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-24.
Following the execution of this Assignment and Transfer Agreement, such
agreement will be delivered to the Agent for acceptance by it and the Borrower, effective as of the
Effective Date.
5.
Upon such acceptance, from and after the Effective Date, the Agent shall make all
payments in respect of the assigned interest (including payments of principal, interest, fees and
other amounts) to the Assignee, whether such amounts have accrued prior to the Effective Date or
accrue subsequent to the Effective Date. The Assignor and Assignee shall make all appropriate
adjustments in payments for periods prior to the Effective Date made by the Agent or with respect to
the making of this assignment directly between themselves.
6.
From and after the Effective Date, (i) the Assignee shall be a party to the Credit
Agreement and, to the extent provided in this Assignment and Transfer Agreement, have the rights
and obligations of a Lender thereunder, and (ii) the Assignor shall, to the extent provided in this
Assignment and Transfer Agreement, relinquish its rights and be released from its obligations under
the Credit Agreement.
7.
This Assignment and Transfer Agreement shall be governed by, and construed in
accordance with, the laws of the Province of Ontario and the laws of Canada applicable therein.
8.
This Assignment and Transfer Agreement may be executed in one or more
counterparts by facsimile transmission, each of which shall be deemed to be an original and all of
which, when taken together, shall constitute one and the same agreement.
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-3IN WITNESS WHEREOF, the parties hereto have caused this Assignment and Transfer
Agreement to be executed by their respective duly authorized officers.
Accepted:1
CANADIAN IMPERIAL BANK OF COMMERCE,
As Lender and Agent for the Lenders:

By:

___________________________

Title:

___________________________

By:

___________________________

Title:

___________________________

[NAME OF ASSIGNEE],
As Assignee

By:

___________________________

Title:

___________________________

By:

___________________________

Title:

___________________________

[NAME OF ASSIGNOR]
As Assignee
By:

___________________________

Title:

___________________________

By:

___________________________

Title:

___________________________

1

To be added only if the consent of the Agent is required by the terms of the Credit Agreement.
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-4Schedule 1 to Assignment and Transfer Agreement

Name of Assignor:
Name of Assignee:
Effective Date of Assignment: ____________________, 20
Assigned Facility

Principal Amount
Assigned

Percentage Assigned of
Facility (Shown as a
percentage of aggregate
original principal amount
of all Lenders)

Revolving Loans

$

%

Total:

$
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EXHIBIT G
FORM OF REPAYMENT NOTICE
(Letter to be typed on Borrower’s Letterhead, scan signed letter and email to
CIBCABLCollateralAnalysts@cibc.com)
CANADIAN IMPERIAL BANK OF COMMERCE,
199 Bay Street, 4th Floor
Toronto, ON M5L 1A2

, 20_

Attention: Collateral Analyst
REPAYMENT NOTICE
Ladies/Gentlemen:
We refer to the Credit agreement dated ___________ (the “Credit Agreement”; capitalized terms not
otherwise defined herein shall have the meanings ascribed to them in the Credit Agreement),
between [Borrower] (the “Company”), Canadian Imperial Bank of Commerce, as agent (the “Agent”),
and the Lenders party thereto (as “Lenders”).
We hereby notify the Agent of our repayment of the Revolving Loans (as defined in the Credit
Agreement), subject to and in accordance with the terms and provisions of the Credit Agreement in
the amount of:
A.

The repayment amount:
Canadian Prime Rate Loan: CAD$__________Base Rate Loan: US$_________
LIBO Rate Loan: US$_________
BA Borrowing: CAD$________________

B.

The date of repayment*:

________________

*If notice is received prior to 12:00 noon (Toronto time) on repayment date, otherwise the date of
repayment will be the following business day.
Proceeds of the repayment are to be deposited to the account of Canadian Imperial Bank of
Commerce as follows:
Bank Name:
Account Name:
Transit #:
Account Number:
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CIBC,Main Branch Commerce Court, Toronto, ON
CIBC Asset Based Lending suspense account
00002
CAD 09-68617
USD 05-38507

-2The herein mentioned repayment does not constitute, nor shall it be construed as, a termination or
partial termination of the Credit Agreement or the Credit.
Yours truly,
By:

By:

Name:

Name:

Title:

Title:

[NAME OF ASSIGNOR]
As Assignee
By:

___________________________

Title:

___________________________

By:

___________________________

Title:

___________________________

Consented to:2
[BORROWER]
By:

___________________________

Title:

___________________________

2

To be added only if the consent of the Borrower and/or other parties (e.g. Issuing Bank) is required by
the terms of the Credit Agreement.
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EXHIBIT H
FORM OF RESPONSIBLE OFFICER’S CERTIFICATE
TO:

Canadian Imperial Bank of Commerce, as Agent

The undersigned, ____________________ [TITLE of AUTHORIZED SIGNING OFFICER], of  (the
“Borrower”), pursuant to Section 5.1 of the credit agreement dated as of , 20 , between,
amongst others, Canadian Imperial Bank of Commerce, as Agent, and the Borrower (as amended,
restated, supplemented, replaced or otherwise modified from time to time the “Credit Agreement”),
DOES HEREBY CERTIFY in [his/her] capacity as an authorized signing officer of the Borrower and
not in [his/her] personal capacity that:
1.
The financial statements attached hereto fairly and accurately represent the Borrower’s
financial condition at the end of the particular accounting period set out in such financial statements,
as well as the Borrower’s and its Subsidiaries’ operating results during such accounting period,
subject to year-end audit adjustments;
2.
A review of such financial statements and of the activities of the Borrower and its
Subsidiaries during the period covered by such financial statements has been made under my
supervision has been made with a view to determining whether the Borrower and the Subsidiaries
have fulfilled all of their obligations;
3.

During the accounting period set out in such financial statements:

(b)
each of the Borrower and the Subsidiaries have fulfilled each of its respective
obligations under each of the Loan Documents to which it is a party;
(c)

there has been no Default or Event of Default under the Credit Agreement,

(d)
the Borrower is not aware of any event or circumstance which could reasonably have
or could reasonably have had a Material Adverse Effect (as such term is defined in the Credit
Agreement);
(e)
the representation and warranties contained in the Credit Agreement and the other
Loan Documents are correct in all material respects on and as of the date hereof as though made on
and as of such date, other than any such representation or warranty which relates to a specified
prior date and except to the extent that the Agent has been notified in writing by the Borrower that
any representation or warranty is not correct and the Lenders have explicitly waived in writing
compliance with such representation or warranty;
(f)
the Borrower has been in full compliance with all covenants set out in the Credit
Agreement and, specifically, set out in Sections 5.13 of the Credit Agreement as evidenced by the
statements and calculations attached hereto as Annex A.;
(g)
Annex B hereto sets out all Subsidiaries and indicates, for each such Subsidiary,
whether such Subsidiary is a Restricted Subsidiary and the date of the formation or acquisition of
each Subsidiary was formed or acquired since the end of the previous calendar month;
(h)
no change in GAAP or in the application thereof has occurred since the date of the
most recent audited annual financial statements of the Borrower delivered to the Agent [Note to
DOCS 14471271

-2Draft: - If a change has occurred, specify the details of the change and its effect on the
accompanying financial statements]; and
(i)
the Borrower and the other Credit Parties have been in compliance with Section 6.4
of the Credit Agreement and Annex C hereto sets out details of all transactions contemplated by
Section 6.4 of the Credit Agreement and the details of such compliance.
[Note to Draft: if any of the foregoing is incorrect, revise wording accordingly to
include particulars of any variation.]
4.
Capitalized terms used herein and not otherwise defined shall have the meanings given to
such terms in the Credit Agreement.
IN WITNESS WHEREOF, the undersigned has executed this Responsible Officer’s certificate on
behalf of the Borrower as of the _______ day of ________________ , 20 .

By:
Name:
Title:
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Execution Copy

AMENDMENT #2 is made as of December 14, 2016.

BETWEEN:

CANADIAN IMPERIAL BANK OF COMMERCE;
(the “Agent”);

AND:

2964-3277 QUÉBEC INC.;
(the “Borrower”);

WHEREAS the Lenders have made available certain credit facilities to the Borrower pursuant to
a credit agreement made as of June 23, 2015 among the Borrower, as borrower, the Lenders
from time to time thereto, as lenders, and the Agent, as administrative agent for the Lenders, as
amended pursuant to Amendment #1 dated as of September 8, 2015, among the Borrower and
the Agent (as same may be further amended, restated, supplemented or otherwise modified
from time to time, the “Credit Agreement”);
AND WHEREAS the Agent and the Borrower wish to amend the Credit Agreement as set forth
in this Agreement;
NOW, THEREFORE, THE PARTIES AGREE AS FOLLOWS:
1.

Interpretation
Unless otherwise defined herein, capitalized terms used herein have the meanings
assigned to them in the Credit Agreement.

2.

Amendments to certain definitions of the Credit Agreement
2.1

The Credit Agreement is hereby amended by adding the following definitions to
Section 1.1 in alphabetical order:
““EDC Account PSG” means an account performance security guarantee issued
by EDC, in form and substance satisfactory to the Agent and the Issuing Bank,
which shall unconditionally and irrevocably guarantee to the Issuing Bank the
payment of EDC-Backed LCs, up to the amount of the EDC-Backed LC Limit.
“EDC Account PSG Request for Payment” means a demand for payment
made by the Agent or Issuing Bank to EDC under the EDC Account PSG.
“EDC-Backed LC” means a letter of credit or stand-by letter of credit issued by
the Issuing Bank for or on behalf of the Borrower under the EDC-Backed LC
Facility, in accordance with Section 2.18.
“EDC-Backed LC Facility” means the credit facility in the maximum principal
amount of the EDC-Backed LC Limit, established pursuant to the Commitments
of the Lenders, and guaranteed by EDC pursuant to the terms of the EDC
Account PSG.

Amendment #2/Carpet Art Deco
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“EDC-Backed LC Facility Exposure” means, at any time, the aggregate face
amount of all outstanding EDC-Backed LCs at such time. The EDC-Backed LC
Facility Exposure shall not exceed at any time the EDC-Backed LC Limit.
“EDC-Backed LC Limit” means the amount of the Commitments by the Lenders
hereunder, to assist the Borrower in obtaining Letters of Credit under the EDCBacked LC Facility, in an amount up to but not exceeding the lesser of: (i) the
sum of all EDC Confirmations, and (ii) the Canadian $ Equivalent of
U.S.$5,000,000.
“EDC Confirmation” means the written acceptance by EDC of a Request for
Cover (as such term is defined in the EDC Account PSG).
“Intercompany Inventory” means any Inventory purchased by the Borrower and
held for sale to Copropriétés MYST Inc.
“Lowe’s Extended Term Eligible Account” means an Eligible Account from
Lowe’s and insured by EDC, provided that any such account has payment terms
of 61 to 120 days from invoice date and the aggregate is up to a maximum of
U.S.$3,000,000.
“Revolving Facility” means the Cdn.$30,000,000 revolving credit facility
established pursuant to the Commitments.
“Revolving Facility LC” means a letter of credit issued by the Issuing Bank for
or on behalf of the Borrower under the Revolving Facility in accordance with
Section 2.18.
“Revolving Facility LC Exposure” means, at any time, and subject to the
Revolving Facility LC Sub-Line, the aggregate face amount of all outstanding
Revolving Facility LCs at such time. The Revolving Facility LC Exposure of any
Lender at any time shall be its Applicable Percentage of the total Revolving
Facility LC Exposure at such time with the total of all such Revolving Facility LC
Exposure of all Lenders not to exceed the Revolving Facility LC Sub-Line. Any
Revolving Facility LC Exposure denominated in U.S. Dollars shall be the Cdn.$
Equivalent thereof.
“Revolving Facility LC Sub-Line” means the amount of the Commitments by
the Lenders in an aggregate amount up to but not exceeding Cdn.$8,000,000, to
assist the Borrower in obtaining Revolving Facility LCs.
“Revolving Facility Limit” means the amount of the Commitments of the
Lenders under the Revolving Loans in an amount not to exceed
Cdn.$30,000,000.”
2.2

The following definitions at Section 1.1 of the Credit Agreement are hereby
amended by replacing the text thereof with the following:
““Availability Block” means, at any time, an amount equal to $1,000,000.
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“Borrowing Base” means, at any time, an amount (which may not be less than
zero) equal to the sum of:
(i)

up to 85% of the aggregate amount of all Eligible Accounts provided that
such percentage shall be increased to up to 90% in the case of (A) any
Investment Grade Account, or (B) that portion of any Eligible Account
subject to Acceptable Credit Support,

(ii)

plus, the lesser of (A) up to 70% of the lower of cost or fair market value
of all Eligible Inventory, and (B) up to 90% of the appraised net orderly
liquidation value of all Eligible Inventory,

(iii)

plus up to 80% of the face value of all outstanding Documentary LCPO
Inventory,

(iv)

plus the lesser of up to 70% of the face value of all outstanding
Documentary LC Inventory and up to an amount equal to 90% of the
appraised net orderly liquidation value at the Agent’s sole discretion of the
Inventory related to the Documentary LC Inventory,

(v)

minus the Availability Block,

(vi)

minus, an amount equal to all Priority Payables, and

(vii)

minus, an amount equal to all other Availability Reserves.

and at all times excluding the value of any Intercompany Inventory.”
“Commitment” means, with respect to each Lender, the commitment(s) of such
Lender to make Loans hereunder as such commitment may be reduced from
time to time pursuant to Sections 2.6 and/or 2.9, and as such commitments may
be reduced or increased from time to time pursuant to assignments by or to such
Lender pursuant to Section 9.4. The initial amount(s) of each Lender’s
Commitment(s) are set forth on Schedule A, or in the Assignment and
Assumption pursuant to which such Lender shall have assumed its
Commitment(s), as applicable. The maximum aggregate amount of the
Commitments under the EDC-Backed LC Facility shall not exceed the Canadian
$ Equivalent of U.S.$5,000,000 and the Commitments in respect of all Loans
(other than the EDC-Backed LC Facility) shall not exceed Cdn.$30,000,000.
“Credit” means the Revolving Facility and the EDC-Backed LC Facility.
“Excess Availability” means, as of any date, the remainder of (a) the Borrowing
Base as of such date, less (b) the aggregate Exposure (excluding the EDCBacked LC Facility Exposure) as of such date. Excess Availability shall always
be determined on the basis that all debts and obligations shall be current, and all
accounts payable shall be handled in the normal course of the Borrower’s
business consistent with its past practices.
“Letters of Credit” means the Revolving Facility LCs and the EDC-Backed LCs
and “Letter of Credit” means any such Letter of Credit.
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“Letter of Credit Exposure” means the Revolving Facility LC Exposure and the
EDC-Backed Facility Exposure. Any Letter of Credit Exposure denominated in
U.S. Dollars shall be the Cdn.$ Equivalent thereof.
“Loan” has the meaning set out in Section 2.1
“Loan Documents” means this Agreement, the Security Documents, the
Intercreditor Agreements, the Blocked Account Agreement, the Borrowing
Requests, the Borrowing Base Reports, the EDC Account PSG and any other
document, instrument or agreement (other than participation, agency or similar
agreements between the Lenders or between any Lender and any other bank or
creditor with respect to any indebtedness or obligations of any other Credit Party
hereunder or thereunder) now or hereafter entered into in connection with this
Agreement (including any F/X Contracts), as such documents, instruments or
agreements may be amended, modified or supplemented from time to time.
“Revolving Loan” means any Loan made under the Revolving Facility.
Revolving Loans shall be comprised of either Canadian Prime Rate Loans,
CDOR Rate Loans, Base Rate Loans, LIBO Rate Loans, the issuance of
Revolving Facility LCs or the entry into F/X Contracts.
“Type”, when used in reference to any Loan or Borrowing, refers to whether the
rate of interest on such Loan, or on the Loans comprising such Borrowing, is
determined by reference to the Canadian Prime Rate, the CDOR Rate, the Base
Rate, the LIBO Rate, or is a Letter of Credit under the Revolving Facility or the
EDC-Backed LC Facility.
2.3

The definition of “Eligible Inventory” at Section 1.1 of the Credit Agreement is
hereby amended by adding the following paragraph at the end of such definition:
“For greater certainty, any Intercompany Inventory shall not be included in
Eligible Inventory.”

2.4

Paragraph (5) of the definition of “Eligible Account” is hereby amended by
replacing the text thereof with the following:
“(5)
Payment of such Account is less than 90 days past the original invoice
date thereof and less than 60 days past the original due date thereof or, in the
case of customers with 45 or 60 day terms, Payment of such Account is less 120
days past the original invoice date thereof and less than 60 days past the original
due date thereof, or in the case of a Lowe’s Extended Term Eligible Account,
payment of such Account is less than 180 days from the original invoice date
thereof and less than 60 days past the original due date thereof;”

2.5

The Credit Agreement is hereby amended by replacing the references to
“Revolving Loan” or “Revolving Loans” in Sections 2.7, 2.15(b), 5.7, 5.9, 7.2(a)
and Exhibit B of the Credit Agreement with “Loan” or “Loans”, as applicable.

2.6

Section 1.1 of the Credit Agreement is hereby amended by deleting the definition
of “Letter of Credit Sub-Line”.
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3.

Other Amendments to the Credit Agreement
3.1

The Credit Agreement is hereby amended by replacing Section 2.1 with the
following:
“2.1

Commitment.

Subject to the terms and conditions set forth herein, each Lender commits
to make loans (each such loan made under this Section 2.1, a “Loan”) to the
Borrower from time to time during the period commencing on the Effective Date
and ending on the Maturity Date (each such commitment, a “Commitment”) in
an aggregate principal amount up to the amount set forth beside such Lender’s
name in Schedule A under the heading “Commitment”, provided that a Lender
shall not be required to extend further Loans hereunder:
(i) under the Revolving Facility, if any such further Loan made by such
Lender would result in the sum of the Revolving Loans exceeding either
the Revolving Facility Limit or the Borrowing Base; and/or
(ii) under the EDC-Backed LC Facility, if any such further Loan made by
such Lender would result in the EDC-Backed LC Facility Exposure
exceeding the EDC-Backed LC Limit; and/or
(iii) under either such facilities, if any such further Loan made by such
Lender would result in such Lender’s Exposure exceeding such Lender’s
Commitment.
Within the foregoing limits and subject to the terms and conditions set
forth herein, the Borrower may borrow, repay and reborrow Revolving Loans and
Loans under the EDC-Backed LC Facility. In addition, the Borrower may, subject
to the Agent’s prior written approval in its sole discretion, on at least thirty (30)
days’ prior written notice to the Agent, from time to time permanently increase the
Commitment in an aggregate principal amount of up to $10,000,000, provided
that (i) such Commitment increase shall be offered to each Lender on a pro rata
basis, (ii) each Lender may agree to accept or decline a requested Commitment
increase in its sole discretion, (iii) no increase in the Commitments shall be made
if a Default or an Event of Default shall have occurred and be continuing or would
result after giving effect to such increase, (iv) each such increase shall be in a
minimum principal amount of $1,500,000, (v) the Borrower shall pay to the Agent,
for the account of the Lenders, a one-time fee in an amount equal to 0.30% of
the amount of each such Commitment increase where such increase is before
the first anniversary of the Effective Date, 0.20% if it occurs between the first and
second anniversary of the Effective Date and 0.10% if it occurs after the second
anniversary of the Effective Date, and (vi) the aggregate principal amount of all
such Commitment increases shall not exceed $10,000,000. The pro rata share of
each Lender’s Commitment hereunder shall automatically increase as a result of
any permitted increase in the Commitment hereunder, and Schedule A shall be
amended to reflect any such permitted increase.”
3.2

The Credit Agreement is hereby amended by replacing paragraph 2.2(b) with the
following:
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“(b)
Subject to the Revolving Facility LC Sub-Line limitation, the F/X Contract
Sub-Line limitation, the Borrowing Base limitations and the other limitations on
Loans and Borrowings as provided in this Agreement, each Borrowing under the
Revolving Facility shall be comprised entirely of Canadian Prime Loans, Banker’s
Acceptances, Base Rate Loans, LIBO Rate Loans and/or the issuance of
Revolving Facility LCs or the entry into F/X Contracts. Subject to the EDCBacked LC Facility Limit and the other limitations on Loans and Borrowings as
provided in this Agreement, each Borrowing under the EDC-Backed LC Facility
shall be comprised entirely of the issuance of EDC-Backed LCs.”
3.3

The Credit Agreement is hereby amended by replacing paragraph 2.3(a)(iii) with
the following:
“(iii)
whether such Borrowing is to be a Canadian Prime Borrowing, a BA
Borrowing, a Base Rate Borrowing, a LIBO Rate Borrowing, or the issuance of a
Letter of Credit under the Revolving Facility or under the EDC-Backed LC Facility
in accordance with Section 2.18 or the entry into an F/X Contract in accordance
with Section 2.19;”

3.4

The Credit Agreement is hereby amended by replacing paragraph 2.9(a) with the
following:
“(a)
Mandatory Revolving Facility Prepayments. If at any time the aggregate
Exposure (excluding the EDC-Backed LC Facility Exposure) of all Lenders is in
excess of the lower of: (i) the Borrowing Base or (ii) Revolving Facility Limit, the
Borrower shall, upon request by the Agent, promptly pay to the Agent, for the
account of the Lenders, the amount of such excess to be applied (i) first, in
satisfaction of all Reimbursement Obligations, if any, outstanding at such time,
(ii) second, as a prepayment of the Revolving Loans, and (iii) third, as Cover for
any remaining Banker’s Acceptances, Revolving Facility LC Exposure and F/X
Exposure in an amount of such remaining excess.”

3.5

The Credit Agreement is hereby amended by adding the following at the end of
Section 2.9:
“(f)
Mandatory EDC-Backed LC Facility Prepayments. If at any time the
aggregate EDC-Backed LC Facility Exposure is in excess of the EDC-Backed LC
Limit, the Borrower shall, upon request by the Agent, promptly pay to the Agent
or the Issuing Bank, as applicable, the amount of such excess to be applied (i)
first, in satisfaction of all Reimbursement Obligations, if any, outstanding at such
time, and (ii) second, as a prepayment of the Loans under the EDC-Backed
Facility.”

3.6

The Credit Agreement is hereby amended by replacing paragraph 2.18(a) with
the following:
“(a)
Within the limits of the Commitment and the Borrowing Base, and the
other limitations contained in this Agreement, the Borrower may obtain Letters of
Credit from the Issuing Bank, denominated in Canadian Dollars or U.S. Dollars or
any other freely tradable currency acceptable to the Agent, acting reasonably:
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(i) under the Revolving Facility, in an amount not to exceed the
outstanding amount of the Revolving Facility LC Sub-Line and within the
limits of the Borrowing Base;
(ii) under the EDC-Backed LC Facility, in an amount not to exceed he
EDC-Backed LC Limit.
The issuance of Letters of Credit for amounts in excess of the limitation
set forth herein shall at all times and in all respects be in the Agent’s sole
discretion. It is understood that the term, form and purpose of each Letter of
Credit and all documentation in connection therewith, and any amendments,
modifications or extensions thereof, must be mutually acceptable to the Agent,
the Issuing Bank and the Borrower.
If an EDC Account PSG Request is not entirely or partially honoured
more than five Business Days following the time of delivery of an EDC Account
PSG Request for Payment by the Agent or Issuing Bank to EDC, then the nonhonored portion of the amount set forth in the EDC Account PSG Request for
Payment shall be deemed to be a Revolving Loan. Any Reimbursement
Obligation in respect of a Cdn.$ EDC-Backed LC shall be deemed a Canadian
Prime Rate Loan and any Reimbursement Obligation in respect of a U.S.$ EDCBacked LC shall be deemed a US Base Rate Loan hereunder.
Each Letter of Credit shall expire at or prior to the close of business on
the earlier of (i) the date one year after the date of the issuance of such Letter of
Credit (or, in the case of any renewal or extension thereof, one year after such
renewal or extension) and (ii) the date that is five Business Days prior to the
Maturity Date.”
3.7

The Credit Agreement is hereby amended by replacing paragraph 5.1(f)(i) with
the following:
“(i)

3.8

an accounts receivable aging (including both summary and detail format)
showing Accounts outstanding, aged from invoice date as follows: 1 to 30
days past due, 31 to 60 days past due, 61 to 90 days past due, 91 to 120
days past due, 121 to 180 days past due, and 181 days or more past due,
accompanied by such supporting detail and documentation as shall be
requested by the Agent in its Permitted Discretion, including the ledger for
disputed/legal accounts;”

The Credit Agreement is hereby amended by replacing paragraph 5.1(g)(ii) with
the following:
“(ii)

an accounts receivable aging (including both summary and detail format)
showing Accounts outstanding, aged from invoice date as follows: 1 to 30
days past due, 31 to 60 days past due, 61 to 90 days past due, 91 to 120
days past due, 121 to 180 days past due, and 181 days or more past due,
accompanied by such supporting detail and documentation as shall be
requested by the Agent in its Permitted Discretion, including the ledger for
disputed/legal accounts;”
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3.9

The Credit Agreement is hereby amended by replacing Section 5.14 with the
following:
“5.14 Receivables from Copropriétés MYST Inc.
The Borrower hereby acknowledges and confirms that, as of September
30, 2016, the aggregate outstanding intercompany receivables and Indebtedness
owing by Copropriétés MYST Inc. to the Borrower was U.S.$2,153,000 and
Cdn.$1,553,000 (collectively, the “MYST Receivables”), and no increase to such
amounts has been made since such date. The Borrower hereby acknowledges
and agrees that no further transactions between Copropriétés MYST Inc. to the
Borrower are permitted (other than collection of the MYST Receivables by the
Borrower), and, any further increase in the MYST Receivables shall constitute an
Event of Default under the Credit Agreement, other than (a) increases in the
Canadian $ Equivalent amount of the MYST Receivables due to currency
fluctuations, and (b) continuing interest charges on the balance owing.”

4.

5.

Waivers
4.1

Pursuant to Section 5.12 of the Credit Agreement, the Borrower covenanted to
maintain a Fixed Charge Coverage Ratio of not less than 1.10:1.00 for each
Rolling Period indicated therein, which minimum Fixed Charge Coverage Ratio
has not been maintained since receipt by Agent of Borrower’s financial
statements ending January 31, 2016.

4.2

In addition, pursuant to Section 5.14 of the Credit Agreement, the Borrower
covenanted to ensure that all remaining outstanding intercompany receivables
and Indebtedness owing by Copropriétés MYST Inc. to the Borrower shall be
repaid in full by no later than January 31, 2016, which repayments have not been
made.

4.3

The Agent hereby waives the defaults stated in Sections 4.1 and 4.2 above,
subject to the entering into of this Agreement, as of the Amendment Effective
Date. For greater certainly and notwithstanding the foregoing waiver thereof, the
Borrower shall have maintained a minimum Fixed Charge Coverage Ratio of not
less than 1.10:1.00 as of November 30, 2016.

Effectiveness
This Agreement will become effective on December 15, 2016 (the "Amendment
Effective Date"), provided each of the following conditions is satisfied:
5.1

The Agent (or its counsel) shall have received from each party hereto either (i) a
counterpart of this Agreement signed on behalf of each party hereto, or (ii)
written evidence satisfactory to the Agent (which may include PDF transmission
of a signed signature page of this Agreement) that each such party has signed a
counterpart of this Agreement;

5.2

The Agent shall have received the EDC Account PSG; and
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5.3

6.

The Agent shall have received from Fadi Melki an executed personal guarantee
limited to $2,000,000, substantially in the form attached to the Credit Agreement
as Exhibit C (the “Personal Guarantee”).

Reductions
The parties hereto agree that the Availability Block and Personal Guarantee shall be
reduced as follows provided the terms and conditions set forth hereafter have been fully
satisfied:
6.1

6.2

6.3

7.

Reduction Method #1 – Repayment of outstanding MYST Receivables:
(i)

the amount of the Personal Guarantee shall be reduced to $1,000,000
upon repayment, after the Amendment Effective Date, of at least
$1,000,000 of the MYST Receivables,

(ii)

the Personal Guarantee shall be released and the amount of the
Availability Block shall be reduced to $500,000 upon repayment of an
additional $1,000,000 of the MYST Receivables, and

(iii)

the Availability Block shall be reduced to $0 upon repayment in full of all
remaining outstanding MYST Receivables.

Reduction Method #2 – Performance in line with proposed F2017 budget:
(i)

as at March 31, 2017, if actual EBITDA over the trailing twelve (12)
months is at least $3,500,000, the Personal Guarantee shall be reduced
to $1,000,000, notwithstanding repayment of the MYST Receivables,

(ii)

as at September 30, 2017, if actual EBITDA over the trailing twelve (12)
months is at least $3,500,000, the Personal Guarantee shall be released
and the Availability Block shall be reduced to $500,000, notwithstanding
repayment of the MYST Receivables,

(iii)

the Availability Block shall be reduced to $0 if actual EBITDA over the
trailing twelve (12) months is at least $3,500,000 and at least $2,000,000
of the MYST Receivables have been repaid following the Amendment
Effective Date.

In each of the cases in Sections 6.1 and 6.2 above, the final reduction of the
Availability Block from $500,000 to $0 shall also be conditional upon the
Borrower achieving average daily Excess Availability of at least 15% of the
Borrowing Base over a trailing ninety (90) day period.

Security in Effect
This Agreement shall not constitute (a) a modification or alteration of the terms,
conditions or covenants of the Credit Agreement or any Security Documents to which
the Agent, the Borrower or the Lenders are parties, or (b) a waiver, release or limitation
upon the exercise by the Agent of any of its rights thereunder. The Credit Agreement
shall continue in full force and effect in accordance with the provisions thereof and all
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documents issued or granted in connection therewith are hereby ratified and confirmed
and shall continue in full force and effect. The Agent reserves any and all rights and
remedies which it has had, has or may have had under the Credit Agreement and any
other documents, and this Agreement shall not operate any novation of any obligations
under the Credit Agreement. After the Amendment Effective Date, any reference to the
Credit Agreement shall refer to the Credit Agreement as amended hereby.
8.

Cost and Expenses
The Borrower agrees to pay promptly after the Amendment Effective Date, all
reasonable costs and expenses of the Agent in connection with the preparation,
execution, delivery and implementation and administration of this Agreement including
the reasonable fees and expenses of counsel for the Agent, including an amendment fee
in the amount of $5,000.00, which shall be deemed fully-earned.

9.

Counterparts
This Agreement may be executed in any number of counterparts, all of which taken
together constitute one and the same instrument. A party may execute this Agreement
by signing any counterpart.

10.

Governing Law
This Agreement is governed by and construed in accordance with laws of the Province
of Quebec and the laws of Canada applicable therein.
[Signature page follows]
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AMENDMENT #3 is made as of November 8, 2017.

BETWEEN:

CANADIAN IMPERIAL BANK OF COMMERCE;
(the “Agent”);

AND:

2964-3277 QUÉBEC INC.;
(the “Borrower”);

WHEREAS the Lenders have made available certain credit facilities to the Borrower pursuant to
a credit agreement made as of June 23, 2015 among the Borrower, as borrower, the Lenders
from time to time thereto, as lenders, and the Agent, as administrative agent for the Lenders, as
amended pursuant to Amendment #1 dated as of September 8, 2015, among the Borrower and
the Agent and as further amended pursuant to Amendment #2 dated as of December 14, 2016
(the “Amendment #2”), among the Borrower and the Agent (as same may be further amended,
restated, supplemented or otherwise modified from time to time, the “Credit Agreement”);
AND WHEREAS the Agent and the Borrower wish to amend the Credit Agreement as set forth
in this Agreement;
NOW, THEREFORE, THE PARTIES AGREE AS FOLLOWS:
1.

Interpretation
Unless otherwise defined herein, capitalized terms used herein have the meanings
assigned to them in the Credit Agreement.

2.

Amendments to certain definitions of the Credit Agreement
2.1

The following definitions at Section 1.1 of the Credit Agreement are hereby
amended by replacing the text thereof with the following:
““Availability Block” means, at any time, an amount equal to $500,000.
“Commitment” means, with respect to each Lender, the commitment(s) of such
Lender to make Loans hereunder as such commitment may be reduced from
time to time pursuant to Sections 2.6 and/or 2.9, and as such commitments may
be reduced or increased from time to time pursuant to assignments by or to such
Lender pursuant to Section 9.4. The initial amount(s) of each Lender’s
Commitment(s) are set forth on Schedule A, or in the Assignment and
Assumption pursuant to which such Lender shall have assumed its
Commitment(s), as applicable. The maximum aggregate amount of the
Commitments under the EDC-Backed LC Facility shall not exceed the Canadian
$ Equivalent of U.S.$5,000,000 and the Commitments in respect of all Loans
(other than the EDC-Backed LC Facility) shall not exceed Cdn.$32,500,000.
“Revolving Facility” means the Cdn.$32,500,000 revolving credit facility
established pursuant to the Commitments.
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“Revolving Facility Limit” means the amount of the Commitments of the
Lenders under the Revolving Loans in an amount not to exceed
Cdn.$32.500,000.”
3.

Other Amendments to the Credit Agreement
3.1

The Credit Agreement is hereby amended by replacing Section 2.1 with the
following:
“2.1

Commitment.

Subject to the terms and conditions set forth herein, each Lender commits
to make loans (each such loan made under this Section 2.1, a “Loan”) to the
Borrower from time to time during the period commencing on the Effective Date
and ending on the Maturity Date (each such commitment, a “Commitment”) in
an aggregate principal amount up to the amount set forth beside such Lender’s
name in Schedule A under the heading “Commitment”, provided that a Lender
shall not be required to extend further Loans hereunder:
(i) under the Revolving Facility, if any such further Loan made by such
Lender would result in the sum of the Revolving Loans exceeding either
the Revolving Facility Limit or the Borrowing Base; and/or
(ii) under the EDC-Backed LC Facility, if any such further Loan made by
such Lender would result in the EDC-Backed LC Facility Exposure
exceeding the EDC-Backed LC Limit; and/or
(iii) under either such facilities, if any such further Loan made by such
Lender would result in such Lender’s Exposure exceeding such Lender’s
Commitment.
Within the foregoing limits and subject to the terms and conditions set
forth herein, the Borrower may borrow, repay and reborrow Revolving Loans and
Loans under the EDC-Backed LC Facility. In addition, the Borrower may, subject
to the Agent’s prior written approval in its sole discretion, on at least thirty (30)
days’ prior written notice to the Agent, from time to time permanently increase the
Commitment in an aggregate principal amount of up to $5,000,000, provided that
(i) such Commitment increase shall be offered to each Lender on a pro rata
basis, (ii) each Lender may agree to accept or decline a requested Commitment
increase in its sole discretion, (iii) no increase in the Commitments shall be made
if a Default or an Event of Default shall have occurred and be continuing or would
result after giving effect to such increase, (iv) each such increase shall be in a
minimum principal amount of $1,000,000, (v) the Borrower shall pay to the Agent,
for the account of the Lenders, a one-time fee in an amount equal to 0.30% of
the amount of each such Commitment increase where such increase is before
the first anniversary of the Effective Date, 0.20% if it occurs between the first and
second anniversary of the Effective Date and 0.10% if it occurs after the second
anniversary of the Effective Date, and (vi) the aggregate principal amount of all
such Commitment increases shall not exceed $5,000,000. The pro rata share of
each Lender’s Commitment hereunder shall automatically increase as a result of
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any permitted increase in the Commitment hereunder, and Schedule A shall be
amended to reflect any such permitted increase.”
3.2

The Credit Agreement is hereby amended by replacing Section 5.14 with the
following:
“5.14 Receivables from Copropriétés MYST Inc.
The Borrower hereby acknowledges and confirms that, as of October 31,
2017, the aggregate outstanding intercompany receivables and Indebtedness
owing by Copropriétés MYST Inc. to the Borrower was U.S.$854,202 and
Cdn.$758,824 (collectively, the “MYST Receivables”), and no increase to such
amounts has been made since such date. The Borrower hereby acknowledges
and agrees that no further transactions between Copropriétés MYST Inc. to the
Borrower are permitted (other than collection of the MYST Receivables by the
Borrower), and, any further increase in the MYST Receivables shall constitute an
Event of Default under the Credit Agreement, other than (a) increases in the
Canadian $ Equivalent amount of the MYST Receivables due to currency
fluctuations, and (b) continuing interest charges on the balance owing.”

3.3

The Credit Agreement is hereby amended by replacing Schedule A
(Commitments) with the following:
Lender

Canadian Imperial Bank of Commerce

4.

6.

$32,500,000

Other amendments
4.1

5.

Commitment

The Amendment #2 is hereby amended by deleting Section 6 thereof in its
entirety.

Reductions
5.1

The parties hereto agree that the Availability Block shall be reduced to $0 upon
repayment in full of all remaining outstanding MYST Receivables.

5.2

In the case in Section 5.1 above, the final reduction of the Availability Block from
$500,000 to $0 shall also be conditional upon the Borrower achieving average
daily Excess Availability of at least 15% of the Borrowing Base over a trailing
ninety (90) day period.

Effectiveness
This Agreement will become effective on the date of execution hereof (the "Amendment
Effective Date"), provided that the Agent (or its counsel) shall have received from each
party hereto either (i) a counterpart of this Agreement signed on behalf of each party
hereto, or (ii) written evidence satisfactory to the Agent (which may include PDF
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transmission of a signed signature page of this Agreement) that each such party has
signed a counterpart of this Agreement.
7.

Commitment increases
The parties hereto agree that, as of the Amendment Effective Date, the Commitment
and the Revolving Facility Limit shall be increased to $32,500,000, and shall further be
increased as follows provided the terms and conditions set forth hereafter have been
fully satisfied:
7.1

Commitment increase – Repayment of outstanding MYST Receivables or other
shareholder equity:
(i)

upon repayment of at least $1,000,000 of the MYST Receivables or upon
receipt by the Borrower of other shareholder equity of at least $1,000,000,
the Commitment and the Revolving Facility Limit shall be increased to
$33,500,000;

(ii)

upon repayment of an additional $1,000,000 of the MYST Receivables or
upon receipt by the Borrower of other shareholder equity of an additional
$1,000,000, the Commitment and the Revolving Facility Limit shall be
increased to $35,000,000.

7.2

In the case in Section 7.1(i) above, the increase to the Commitment shall be
conditional upon the repayment or other shareholder equity, as the case may be,
being made within thirty (30) days following the Amendment Effective Date; in the
event that such repayment or other shareholder equity is not made within thirty
(30) days following the Amendment Effective Date, the Commitment and the
Revolving Facility Limit shall be reduced to $30,000,000.

7.3

In the case in Section 7.1(ii) above, the increase to the Commitment shall be
conditional upon the repayment or other shareholder equity, as the case may be,
being made within ninety (90) days following the Amendment Effective Date; in
the event that such repayment or other shareholder equity is not made within
ninety (90) days following the Amendment Effective Date, the Commitment and
the Revolving Facility Limit shall be reduced to $30,000,000.

7.4

For greater certainty, each increase indicated in Sections 7.1(i) and 7.1(ii) above
shall be subject the Borrower paying to the Agent, for the account of the Lenders,
a fee in an amount equal to 0.10% of the amount of each such Commitment
increase in accordance with Section 2.1 of the Credit Agreement.

7.5

The parties hereto agree that, upon receipt of repayment or other shareholder
equity in the aggregate amount of $2,000,000 provided for above in Sections
7.1(i) and 7.1(ii), Fadi Melki shall be released from his obligations under the
personal guarantee limited to $2,000,000 dated as of December 14, 2016 by
Fadi Melki in favour of the Agent and the Lenders.
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8.

9.

Undertaking to repay
8.1

The Borrower undertakes to provide to the Agent satisfactory evidence of full
repayment of a recent advance made by the Borrower to 9220-5749 Québec Inc.
in the approximate amount of $290,000 within thirty (30) days following the
Amendment Effective Date.

8.2

The Borrower acknowledges and agrees that failure to satisfy the undertaking set
out at Section 8.1 above within the time period set out above shall constitute an
Event of Default under the Credit Agreement.

Field Examination
For greater certainty, and without limiting the provisions of Section 5.1(o) of the Credit
Agreement, the Agent has requested an expanded scope field examination, scheduled
to commence during the month of November 2017, pursuant to which, the field examiner
shall review, inter alia, the Borrower’s F2018 financial projections, order book, expenses,
and weekly cash flow projections. The Borrower acknowledges that all costs and
expenses of such expanded scope field examination shall be borne by the Borrower in
accordance with Section 5.1(o) of the Credit Agreement.

10.

Security in Effect
This Agreement shall not constitute (a) a modification or alteration of the terms,
conditions or covenants of the Credit Agreement or any Security Documents to which
the Agent, the Borrower or the Lenders are parties, or (b) a waiver, release or limitation
upon the exercise by the Agent of any of its rights thereunder. The Credit Agreement
shall continue in full force and effect in accordance with the provisions thereof and all
documents issued or granted in connection therewith are hereby ratified and confirmed
and shall continue in full force and effect. The Agent reserves any and all rights and
remedies which it has had, has or may have had under the Credit Agreement and any
other documents, and this Agreement shall not operate any novation of any obligations
under the Credit Agreement. After the Amendment Effective Date, any reference to the
Credit Agreement shall refer to the Credit Agreement as amended hereby.

11.

Cost and Expenses
The Borrower agrees to pay promptly after the Amendment Effective Date, all
reasonable costs and expenses of the Agent in connection with the preparation,
execution, delivery and implementation and administration of this Agreement including
the reasonable fees and expenses of counsel for the Agent, including an amendment fee
in the amount of $2,500.00, which shall be deemed fully-earned.

12.

Counterparts
This Agreement may be executed in any number of counterparts, all of which taken
together constitute one and the same instrument. A party may execute this Agreement
by signing any counterpart.
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13.

Governing Law
This Agreement is governed by and construed in accordance with laws of the Province
of Quebec and the laws of Canada applicable therein.
[Signature page follows]
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AMENDMENT #4 is made as of December 8, 2017.

BETWEEN:

CANADIAN IMPERIAL BANK OF COMMERCE;
(the “Agent”);

AND:

2964-3277 QUÉBEC INC.;
(the “Borrower”);

WHEREAS the Lenders have made available certain credit facilities to the Borrower pursuant to
a credit agreement made as of June 23, 2015 among the Borrower, as borrower, the Lenders
from time to time thereto, as lenders, and the Agent, as administrative agent for the Lenders, as
amended pursuant to Amendment #1 dated as of September 8, 2015, among the Borrower and
the Agent, as further amended pursuant to Amendment #2 dated as of December 14, 2016,
among the Borrower and the Agent, and as further amended pursuant to Amendment #3 dated
as of November 8, 2017, among the Borrower and the Agent (as same may be further
amended, restated, supplemented or otherwise modified from time to time, the “Credit
Agreement”);
AND WHEREAS the Agent and the Borrower wish to amend the Credit Agreement as set forth
in this Agreement;
NOW, THEREFORE, THE PARTIES AGREE AS FOLLOWS:
1.

Interpretation
Unless otherwise defined herein, capitalized terms used herein have the meanings
assigned to them in the Credit Agreement.

2.

3.

Amendment
2.1

Pursuant to Section 5.12 of the Credit Agreement, the Borrower covenanted to
maintain a Fixed Charge Coverage Ratio of not less than 1.10:1.00 for each
Rolling Period indicated therein.

2.2

Notwithstanding the foregoing, the Agent has agreed to accept a reduced Fixed
Charge Coverage Ratio of not less than 1.00:1.00 as of October 1, 2017 until
April 30, 2018.

2.3

For greater certainty, the Borrower shall maintain a minimum Fixed Charge
Coverage Ratio of not less than 1.10:1.00 as of May 1, 2018.

Effectiveness
This Agreement will become effective on the date of execution hereof (the "Amendment
Effective Date"), provided that the Agent (or its counsel) shall have received from each
party hereto either (i) a counterpart of this Agreement signed on behalf of each party
hereto, or (ii) written evidence satisfactory to the Agent (which may include PDF
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transmission of a signed signature page of this Agreement) that each such party has
signed a counterpart of this Agreement.
4.

Security in Effect
This Agreement shall not constitute (a) a modification or alteration of the terms,
conditions or covenants of the Credit Agreement or any Security Documents to which
the Agent, the Borrower or the Lenders are parties, or (b) a waiver, release or limitation
upon the exercise by the Agent of any of its rights thereunder. The Credit Agreement
shall continue in full force and effect in accordance with the provisions thereof and all
documents issued or granted in connection therewith are hereby ratified and confirmed
and shall continue in full force and effect. The Agent reserves any and all rights and
remedies which it has had, has or may have had under the Credit Agreement and any
other documents, and this Agreement shall not operate any novation of any obligations
under the Credit Agreement. After the Amendment Effective Date, any reference to the
Credit Agreement shall refer to the Credit Agreement as amended hereby.

5.

Cost and Expenses
The Borrower agrees to pay promptly after the Amendment Effective Date, all
reasonable costs and expenses of the Agent in connection with the preparation,
execution, delivery and implementation and administration of this Agreement including
the reasonable fees and expenses of counsel for the Agent.

6.

Counterparts
This Agreement may be executed in any number of counterparts, all of which taken
together constitute one and the same instrument. A party may execute this Agreement
by signing any counterpart.

7.

Governing Law
This Agreement is governed by and construed in accordance with laws of the Province
of Quebec and the laws of Canada applicable therein.
[Signature page follows]
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McCarthy Tétrault LLP
Bureau 2500
1000, rue De La Gauchetière Ouest
Montréal (Québec) H3B 0A2
Canada

Movable Property Security Search Report
May 23, 2019
To: Noah Zucker
From: Chantal Bergeron
Re: 2964-3277 Québec Inc.
Our file: 704272-472515
We have conducted searches in respect of the corporation names set out in Schedule 1 in
the public registers and registration system indicated in Schedule 2. Schedule 1 also
indicates the registered office of the corporation as indicated in the relevant public register.
In the event that the registered office of the corporation was in the past located outside
Québec, you may wish to conduct searches in the jurisdiction where the registered office
was located. Our computerized searches do not enable us to determine if the registered
office was previously located in another jurisdiction.
The public records and registration system that was consulted is listed in Schedule 2, as is
the date at which the search results are current. A table summarizing the results of our
searches is contained in Schedule 3.
The order or dates of security indicated in the table are not necessarily determinative of the
rank of any security and, as in any jurisdiction, certain rights do not require registration and
will not appear at the Register of Personal and Movable Real Rights, for example.
In preparing this report, we have relied on the currency and accuracy of the public records
that were consulted online. For the purposes of the corporate searche, we made an enquiry
in respect of the corporation at the Registraire des entreprises (Québec) (REQ).
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Schedule 1
Names, registered office location and corporation information

English and French
Corporate names
2964-3277 Québec Inc.

MT DOCS 14470586v7

Prior names indicated in
Register
(including preamalgamation)
Business names:
Art-Deco Carpette Int’l
Carpètte Art-Déco
International
Carpette Art-Deco
Internationale
Carpette Art-Deco Int’l
Carpettes Art-Déco
Carpet Art Deco
CS Styles
Carpettes Art-Déco
International

Registered Office Location(s)

Corporate Information

480 Lafleur Avenue
Montréal, Québec
H8R 3H9

Date of Incorporation: November 16, 1992
Law of Incorporation: Part 1A of the Companies
Act (Québec) and continued under the Business
Corporations Act (Québec)
Date of Registration in Québec: November 3,
1995
Last Annual Corporate Filing (Québec): 2018
Status: Active
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Schedule 2
Public Records and Registration Systems
Québec
 Register of Personal and Movable Real Rights
(Register current as of: May 22nd, 2019 at 3:00 p.m.)
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Schedule 3
Search results
Register of Personal and Movable Real Rights
2964-3277 Québec Inc.
HYPOTHECS
Nature of
rights

Date and
Registration N°

A)

Conventional
hypothec
without delivery

December 8, 2010
at 11:46 a.m.
10-0864265-0001

B)

Conventional
hypothec

August 6, 2012

MT DOCS 14470586v7

Parties

Summary of Charge and Information

Secured Party:
Banque de Développement du Canada
Grantor:
2964-3277 Québec Inc.

Charged Property: All sums payable under
the insurance policy number 051025 issued
by Sun Life du Canada Compagnie
d’Assurance-vie relating to the life of Fadi
Melki and all renewals or replacements
thereof.
Amount: $500,000
Expiry date: September 20, 2020
Comment:
Voluntary reduction registered on June 29,
2015 under number 15-0607071-0001 on
the CIBC’s Priority Movable Property.
Definition:
“CIBC’s Priority Movable Property” means,
collectively, accounts receivable, bank
accounts, intellectual property rights and
inventory and all accessories thereto,
including
all
proceeds,
insurance
indemnities, resulting rights or revenues
related thereto, as well as all insurance
indemnities related thereto and all claims,
proceeds or sums relating to the lease, sale
or other disposition therefrom.

Secured Party:

Charged Property: The universality of all
movable property of the Grantor, corporeal

5

Nature of
rights
without delivery
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Date and
Registration N°
at 2:45 p.m.
12-0637376-0001

Parties
Banque de Développement du Canada
Grantor:
2964-3277 Québec Inc.

Summary of Charge and Information
and incorporeal, present and future,
including the following:
a) the proceed of all sale, leasing or other
disposition of the property listed above, all
claims resulting from such sale, leasing or
other disposition, and all property acquired
in replacement thereof;
b) all insurance or expropriation indemnities
payable in respect of the hypothecated
property;
c) the capital, fruits and revenues of the
hypothecated property and all right
attached to the hypothecated property;
d) when the property listed above includes
securities, all other securities issued in the
future in replacement thereof; and
e) all titles, documents, records, invoices
and accounts evidencing the hypothecated
property or relating thereto.
Amount: $13,632,180, including an
additional hypothec of 20%.
Expiry date: August 2, 2022
Comment:
Voluntary reduction registered on June 29,
2015 under number 15-0607071-0001 on
the CIBC’s Priority Movable Property.
Definition:
“CIBC’s Priority Movable Property” means,
collectively, accounts receivable, bank
accounts, intellectual property rights and
inventory and all accessories thereto,
including
all
proceeds,
insurance
indemnities, resulting rights or revenues

6

Nature of
rights

Date and
Registration N°

Parties

Summary of Charge and Information
related thereto, as well as all insurance
indemnities related thereto and all claims,
proceeds or sums relating to the lease, sale
or other disposition therefrom.

C)

Conventional
hypothec
without delivery

August 6, 2012
at 2:45 p.m.
12-0637378-0001

Secured Party:
Banque de Développement du Canada
Grantor:
2964-3277 Québec Inc.

Charged Property: All sums payable under
the insurance policy number 051025 issued
by Sun Life du Canada Compagnie
d’Assurance-vie relating to the life of Fadi
Melki and all renewals or replacements
thereof.
Amount: $600,000, including an additional
hypothec of 20%.
Expiry date: August 2, 2022
Comment:
Voluntary reduction registered on June 29,
2015 under number 15-0607071-0001 on
the CIBC’s Priority Movable Property.
Definition:
“CIBC’s Priority Movable Property” means,
collectively, accounts receivable, bank
accounts, intellectual property rights and
inventory and all accessories thereto,
including
all
proceeds,
insurance
indemnities, resulting rights or revenues
related thereto, as well as all insurance
indemnities related thereto and all claims,
proceeds or sums relating to the lease, sale
or other disposition therefrom.

D)

Conventional
hypothec
without delivery

March 14, 2013
at 9:00 a.m.
13-0188262-0001

Secured Party:
Banque de Développement du Canada
Grantor:
2964-3277 Québec Inc.

Charged Property: The universality
present and future of all equipment,
machinery, tools, office furniture, computer
systems, vehicles and any other movable
property and all accessories thereto,

MT DOCS 14470586v7
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Nature of
rights

Date and
Registration N°

Parties

Summary of Charge and Information
including the following:
a) the proceed of all sale, leasing or other
disposition of the property listed above, all
claims resulting from such sale, leasing or
other disposition, and all property acquired
in replacement thereof;
b) all insurance or expropriation indemnities
payable in respect of the hypothecated
property;
c) the capital, fruits and revenues of the
hypothecated property and all right
attached to the hypothecated property;
d) when the property listed above includes
securities, all other securities issued in the
future in replacement thereof; and
e) all titles, documents, records, invoices
and accounts evidencing the hypothecated
property or relating thereto.
Amount:
$1,200,000,
including
an
additional hypothec of $200,000, with
interest at the rate of 25% per annum.
Expiry date: March 11, 2023
Comment:
Voluntary reduction registered on June 29,
2015 under number 15-0607071-0001 on
the CIBC’s Priority Movable Property.
Definition:
“CIBC’s Priority Movable Property” means,
collectively, accounts receivable, bank
accounts, intellectual property rights and
inventory and all accessories thereto,
including
all
proceeds,
insurance
indemnities, resulting rights or revenues

MT DOCS 14470586v7
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Nature of
rights

Date and
Registration N°

Parties

Summary of Charge and Information
related thereto, as well as all insurance
indemnities related thereto and all claims,
proceeds or sums relating to the lease, sale
or other disposition therefrom.

E)

Conventional
hypothec
without delivery

MT DOCS 14470586v7

June 25, 2015
at 9:00 a.m.
15-0591335-0001

Secured Party:
Canadian Imperial Bank of Commerce
Grantor:
2964-3277 Québec Inc.

Charged Property: The universality of the
Grantor’s movable property, corporeal and
incorporeal, tangible and intangible, present
and future, of whatever nature and
wherever situated. The hypothecated
property shall not include any property that
constitutes Excluded Securities.
Definitions:
“Excluded Securities” means Securities
issued by an Unrestricted Subsidiary,
“Securities” means all present and future
securities, security entitlements and
financial assets within the meaning of the
STA and any other securities or form of
investment within the meaning of the
Securities Act (Quebec) and, to the extent
not included in any of the foregoing terms,
all of the shares or participation rights in the
capital of a legal person or a partnership.
“Unrestricted Subsidiary”, as defined in the
Credit Agreement, means any Subsidiary of
the Grantor which, together with its
Subsidiaries, represents less than 1% of
the consolidated assets or consolidated
gross revenues of the Grantor, including
Copropriétés Myst Inc.
Capitalized terms used but not otherwise
defined shall have the meanings ascribed
thereto in the registration.
Amount: $48,000,000 with interest at the
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Nature of
rights

Date and
Registration N°

Parties

Summary of Charge and Information
rate of 25% per annum.
Expiry date: June 24, 2025

OTHER REGISTRATIONS
Nature of
rights

Date and
Registration N°

1.

Rights of
ownership of
the lessor
(leasing
agreement)

October 16, 2013
at 9:00 a.m.
13-0917805-0001

Lessor:
G.N. Johnston Equipment Co. Ltd.
Lessee:
2964-3277 Québec Inc.
Carpettes Art-Déco

Property: The following property:
- 1 wagon Raymond model 8410FRE60L N/S 841-13-14868;
- 1 battery Deka model 12D100-13
N/S 5713CC; and
- 1 charger Deka Model 12600FR100S N/S 213PPR05560.
Date of the agreement: October 16, 2013
Expiry date: October 11, 2019

2.

Rights resulting
from a lease

November 4, 2014
at 11:05 a.m.
14-1032856-0001

Lessor:

Property: All equipment and goods sold,
leased, procured under a leasing contract,
or otherwise provided to the Lessee by the
Lessor or provided in replacement thereof,
further
to
the
agreement
number
959495706-500136700 dated October 14,
2014, the whole as may have been
completed, amended, adjusted or otherwise
modified from time to time.
Date of the agreement: October 14, 2014
Expiry date: November 4, 2020
Comment:
Various assignments of rights registered by
Xerox Canada Ltd. in favour of BNP
Paribas.

Parties

BNP Paribas
[Xerox Canada Ltd]
Lessee:
2964-3277 Québec Inc.
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3.

4.

Nature of
rights

Date and
Registration N°

Rights resulting
from a lease
and assignment
of rights

July 26, 2016
at 9:21 a.m.
16-0723982-0001

Lessor:

Rights resulting
from a lease

August 17, 2016
at 11:04 a.m.
16-0803805-0001

Lessor:

Parties

Porsche Prestige
Lessees:
2964 3277 Québec Inc.
Fadi Melki (d.o.b.: 1963-06-02)
Assignee:
Porsche Financial Services Canada
Location d’Autos CN
Lessee:
2964-3277 Québec Inc.
Lessor:

Summary of Charge and Information
Property: Specific motor vehicle (Porsche
Cayenne, 2016)
Date of the agreement: Expiry date: July 15, 2019

Property: Specific motor vehicle (Nissan
GTR, 2017).
Date of the agreement: Expiry date: June 19, 2019
Property: Specific motor vehicle (Hino
Model
195D/173,
2017)
S/N
2AYSDM2H1H1002078, includes 2016
transit van 20’ S/N 1647963.
Date of the agreement: December 1, 2016
Expiry date: December 1, 2021

Rights of
ownership of
the lessor
(leasing
agreement)

December 2, 2016
at 9:03 a.m.
16-1181902-0002

6.

Rights resulting
from a lease

March 2, 2017
at 9:00 a.m.
17-0182519-0001

Lessor:
Steelcase Financial Services Ltd.
Lessee:
2964-3277 Québec Inc.

Property: All furniture and equipment
leased or financed from the Lessor,
including but not limited to the items set
forth in master lease agreement no. 33345
and
any
master
lease
equipment
schedules, including proceeds.
Date of the agreement: January 9, 2012
Expiry date: March 1, 2022

7.

Rights resulting
from a lease
and assignment
of rights

October 23, 2017
at 9:00 a.m.
17-1118313-0023

Lessor:

Property:
Specific
motor
vehicle
(Mercedes-Benz GLE63C 4MS, 2016) and
all attachments, accessories, additions,
alterations and replacement parts (whether
present or future) thereto, together with all

5.
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RCAP Leasing Inc.
Credit-Bail RCAP Inc.
Lessee:
2964-3277 Québec Inc.
Carpet Art Deco

Mercedes Benz Laval
Lessee:
2964-3277 Québec Inc.
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Nature of
rights

Date and
Registration N°

Parties

Summary of Charge and Information

Assignee:
MBARC Credit Canada Inc.
Credit MBARC Canada Inc.
[La Corporation de Services Financiers
Mercedes-Benz Canada carrying on
business under the name Services
Financiers Mercedes-Benz]

cash and non-cash proceeds thereto.
Date of the agreement: October 17, 2017
Expiry date: October 19, 2019
Comment:
Assignment of a right registered on April 18,
2018 under number 18-0382670-0001 by
Mercedes-Benz Financial Services Canada
Corporation/ La Corporation de Services
Financiers Mercedes-Benz Canada in
favour of MBARC Credit Canada Inc./
Credit MBARC Canada Inc.

8.

Rights of
ownership of
the lessor
(leasing
agreement)

April 6, 2018
at 2:07 p.m.
18-0335648-0001

Lessor:
De Lage Landen Financial Services
Canada Inc.
Lessee:
2964-3277 Québec Inc.
Carpet Art Deco

Property: (1) one new 2018 Jungheinrich
ETR230A Forklift S/N 82823677 including
all parts, accessories, replacements,
additions and accessions, tangible and
intangible (including software), now and
hereafter relating thereto or affixed thereon
and including any documentation, manuals
or information provided in connection
therewith.
Date of the agreement: April 5, 2018
Expiry date: April 5, 2024
Comment:
Rectification registered on May 14, 2018
under number 18-0498095-0001 to correct
the equipment year of the forklift from 2017
to 2018.

9.

Rights of
ownership of
the lessor
(leasing
agreement)

April 20, 2018
at 9:41 a.m.
18-0397531-0001

Lessor:

Property: The following property:
- 1 exacqvision camera security;
system with accessories
- 1 alarm system with accessories;
and
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Lbel Inc.
Lessee:
2964-3277 Québec Inc. carrying on
business under the name Carpettes Art-
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Nature of
rights

Date and
Registration N°

Parties
Déco International

MT DOCS 14470586v7

Summary of Charge and Information
-

1 entrapass with neo alarm security
shstem with accessories;
Date of the agreement: Expiry date: February 1, 2024

SUPERIOR COURT
(Commercial Division)
CANADA
PROVINCE OF QUÉBEC
DISTRICT OF MONTREAL
No.: 500-11-055629-188
Date: May 28, 2019
PRESIDING:

THE HONOURABLE CHANTAL TREMBLAY, J.S.C.

IN THE MATTER OF THE RECEIVERSHIP OF:
2964-3277 QUÉBEC INC.,
Debtor
CANADIAN IMPERIAL BANK OF COMMERCE
Petitioner
RICHTER ADVISORY GROUP INC.,
Receiver

ORDER APPOINTING A RECEIVER
[1]

ON READING the Application to Appoint a Receiver (the "Application"), of the
Petitioner, Canadian Imperial Bank of Commerce, as well as the affidavit and the
exhibits in support thereof;

[2]

SEEING the service of the Application;

[3]

SEEING the submissions of the attorneys present at the hearing of the
Application and the testimony of the witnesses heard;

[4]

SEEING the provisions of the Bankruptcy Insolvency Act (“BIA”);

[5]

SEEING that the Petitioner sent the Debtor a notice pursuant to section 244 of
the BIA;

[6]

SEEING that it is appropriate to appoint a receiver to the Property (as defined
below) of the Debtor, 2964-3277 Québec Inc.

WHEREFORE THE COURT:
[7]

GRANTS the Application;

SERVICE
[8]

ORDERS that any prior delay for the presentation of the Application is hereby
abridged and validated so that the Application is properly returnable today and
hereby dispenses with further service thereof.

[9]

PERMITS service of the present Order (this “Order”) at any time and place and
by any means whatsoever.

APPOINTMENT
[10]

APPOINTS Richter Advisory Group Inc, trustee, to act as receiver to the Property
of the Debtor until the issuance of any order by the Court terminating the
mandate of the Receiver;

[11]

DECLARES that this Order and its effects shall survive the issuance of an initial
order in regard of the Debtor pursuant to the terms of the Companies Creditors
Arrangements Act or the bankruptcy of the Debtor.

RECEIVER’S POWERS
[12]

AUTHORIZES but does not require the Receiver to exercise the following
powers:
12.1. Powers related to the possession of the Property
(a)

to take possession of the following property of the Debtor (the “Property”):
Accounts Receivable, Bank Accounts, Intellectual Property Rights and Inventory and all
accessories thereto, including all proceeds, insurance indemnities, resulting rights or
revenues related thereto, as well as all insurance indemnities related thereto and all
claims, proceeds or sums relating to the lease, sale or other disposition therefrom;
Whereas:
“Accounts Receivable” means all of the Debtor’s now existing and future: (a) receivables
(whether or not specifically listed on schedules furnished to the Lenders), including all
receivables created by, or arising from, all of the Debtor’s sales, leases, loans, rentals of
goods or renditions of services to its customers, including those receivables arising under
any of the Debtor’s trade names or styles, or through any of the Debtor’s divisions;
(b) any and all instruments, documents, bills of exchange, notes or any other writing that
evidences a monetary obligation and documents; (c) unpaid seller’s or lessor’s rights
(including rescission, resiliation, reclamation, repossession and stoppage in transit)
relating to the foregoing or arising therefrom; (d) rights to any goods represented by any
of the foregoing, including rights to returned, reclaimed or repossessed goods;
(e) reserves and credit balances arising in connection with or pursuant hereto;
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(f) guarantees, indemnification rights, supporting obligations, payment incorporeal, tax
refunds and letter of credit rights; (g) insurance policies or rights relating to any of the
foregoing; (h) incorporeal pertaining to any and all of the foregoing (including all rights to
payment, including those arising in connection with bank and non-bank credit cards), and
including books and records and any electronic media and software relating thereto;
(i) notes, deposits or property of borrowers or other account debtors securing the
obligations of any such borrowers or other account debtors to the Debtor; (j) cash and
non-cash proceeds of any and all of the foregoing; and (k) all monies and claims for
monies now or hereafter due and payable in connection with any and all of the foregoing
or otherwise;
“Bank Accounts” means all bank accounts maintained by the Debtor with any bank or
other financial institution, including but not limited to those accounts listed in Schedule “A”
hereto, and all cash deposited therein;
“Intellectual Property Rights” means the material patents, trade marks, trade names,
service marks, copyrights, industrial designs, integrated circuit topographies, and other
similar rights owned or licensed by the Debtor, and all rights of the Debtor to the use of
any patents, trade marks, trade names, service marks, copyrights, industrial designs,
integrated circuit topographies, or other similar rights;
“Inventory” means, in respect of the Debtor, all of the Debtor’s present and hereafter
acquired inventory and property in stock and including all raw materials, merchandise,
inventory and goods, and all additions, substitutions and replacements thereof, wherever
located, together with all goods and materials used or usable in manufacturing,
processing, packaging or shipping same in all stages of production from raw materials
through work in process to finished goods, and all “stores” inventory or “operating and
maintenance supplies” inventory, and all proceeds of any thereof (of whatever sort)”

and to exercise the following powers listed hereinafter in the place and
stead of the Debtor in respect of the Property;
12.2. Powers related to the preservation of the Property
(b)

all the powers necessary for the preservation and for the protection of the
Property;

(c)

all the powers necessary to control the Property, the place of business
and the premises occupied by the Debtor;

(d)

all the powers necessary to grant the Receiver access, at all times, to the
place of business and to the premises of the Debtor, to the Property, and
to change the locks granting access to such premises and places of
business of the Debtor;

(e)

all the powers necessary to grant the Receiver access to all the
accounting records of the Debtor, as well as to any document, contract,
register of any nature or kind whatsoever, wherever they may be situated
and regardless of the medium on which they may be recorded (the
“Records”), as well as the powers necessary to make copies of all the
Records necessary or useful to the execution of the Receiver’s functions;
-3-

(f)

all the powers necessary to undertake an analysis of the Debtor’s
Records;

12.3. Powers related to the Debtor’s contractual rights and obligations
(g)

all powers necessary to exercise any of the Debtor’s rights and/or perform
any of the Debtor’s obligations any agreements to which it is a party,
including under:
(i)

the agreement between the Debtor and Gordon Brothers Canada
ULC approved pursuant to the Order of the Court dated January
14, 2019 (the “GB Agreement”); and

(ii)

the agreement between the Debtor and Ohio Racks Inc. approved
pursuant to the order of the Court dated March 13, 2019 (the “Ohio
Agreement”);

for and in the name of the Debtor, and to take any other action that is
necessary or appropriate to exercise the Debtor’s rights and/or perform its
obligations under any such agreements.
(h)

all powers necessary to enter into any agreement for and in the name of
the Debtor, and to take any action that may be necessary or appropriate,
exercise any right or perform any obligation under any such agreement;

12.4. Powers related to the Debtor’s operations
(i)

carry on, or cease to carry on, all or any part of the Debtor’s operations;

(j)

all the powers necessary to control the Debtor’s receipts and
disbursements;

(k)

all the powers necessary to collect all the accounts receivable and all the
other claims of the Debtor and to transact in respect of same, as well as to
sign any document for this purpose;

(l)

all the powers necessary to open any required bank account, pursuant to
the terms and conditions the Receiver may determine, with any chartered
Canadian bank, or any other financial institution, the whole, in order to
cash any item payable to the Debtor, and to issue any payment which, in
the opinion of the Receiver, is necessary or useful to the Debtor’s
operations;

(m)

all powers necessary to report to
the Debtor’s rights and/or the
obligations under any agreement
the GB Agreement and the Ohio
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the Petitioner on the exercise of any of
performance of any of the Debtor’s
to which it is, or was a party (including
Agreement), both prior to and after the

date of this Order, as well as on any other matter related to the Debtor’s
past or present operations or activities.
12.5. Powers related to the disposition or sale of the residual Property
(n)

Subject to the terms of the GB Agreement, all the powers necessary to:
(i)

to carry out the sale or the disposition of the Property in the
ordinary course of business of the Debtor, to transact in that regard,
and to sign any document or any contract required or useful for
these purposes or meant to give effect to any such sale or
disposition;

(ii)

to interest or solicit one or several potential buyers of all or any part
of the Property, including, without limitation, the right to carry out a
public call for tenders or private solicitations in order to dispose of
the Property;

(iii)

to petition the Court for authorization to sell all or any part of the
Property outside the ordinary course of business, upon finding a
purchaser and pursuant to conditions it deems reasonable in the
circumstances;

(iv)

notwithstanding anything in this Order, to sell all or any part of the
Property outside the ordinary course of business without
authorization of the Court and with the written consent of the
Petitioner, where the price of disposition is less than $50,000, upon
finding a purchaser and pursuant to conditions it deems reasonable
in the circumstances;

[13]

GRANTS the Receiver all the powers necessary to initiate, prosecute and
continue the prosecution of any and all proceedings it considers appropriate, in
accordance with the terms of this Order.

[14]

GRANTS the Receiver all the powers necessary to apply for directions from this
Court under Sections 34 and 249 of the BIA in respect of any matter related to
this Order.

[15]

AUTHORIZES the Receiver to retain the services of any lawyer, or of any person
or business in order to appropriately fulfil its functions;

[16]

DECLARES that the Receiver may provide creditors and other relevant
stakeholders with information in response to requests made by them in writing. A
copy of such requests must be sent to the Petitioner’s attorney. Where the
Receiver has been advised by the Petitioner that information is confidential,
proprietary or competitive, the Receiver shall not provide such information to any
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person without the consent of the Petitioner unless otherwise directed by this
Court.
SALE PROCEEDS
[17]

AUTHORIZES the Receiver, for greater certainty, to remit to the Petitioner any
portion of the proceeds of the sale of the Property payable to the Debtor pursuant
to the GB Agreement;

[18]

ORDERS the Receiver to conserve any proceeds from the sale of any of the
Debtor’s property pursuant to the Ohio Agreement (the “Racking Proceeds”) in
a distinct bank account until such time as:
(a)

a final order of the Court is rendered resolving the dispute between the
Petitioner and the Business Development Back of Canada (the “BDC”)
regarding the nature and priority of their respective claims against the
Racking Proceeds (the “Racking Dispute”); or

(b)

the Petitioner and the BDC confirm to the Receiver in writing that they
have reached an agreement or otherwise consensually resolved the
Racking Dispute.

[19]

DIRECTS Borden Ladner Gervais LLP to remit any Racking Proceeds currently
held in trust pursuant to the directions of the Court issued on March 13, 2019 or
otherwise to the Receiver to be conserved by the latter in accordance with this
Order;

[20]

DECLARES that the description of the “CIBC Priority Property” in the Application
and of the Property at paragraph 12.1(a) of this Order shall not have any impact
on the determination of the Racking Dispute;

DEBTOR’S DUTIES
[21]

ORDERS the Debtor, its directors, officers, employees, agents and
representatives to forthwith provide the Receiver with access to the Property, to
the places of business and to the premises of the Debtor, as well as to the
Records;

[22]

ORDERS the Debtor, its directors, officers, employees, agents and
representatives to cooperate with the Receiver in the exercise of the powers that
are granted pursuant to the terms of the Order;

[23]

ORDERS the Debtor not to dispose, alienate, encumber or otherwise transact in
any manner whatsoever, with regard to the Property, other than in the ordinary
course of business or with the authorization of the Receiver;
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NON-INTERFERENCE WITH THE RECEIVER, THE DEBTOR AND THE PROPERTY
[24]

ORDERS that subject to any other order rendered by the Court, which may only
be rendered after a prior notice has been duly sent to the Receiver and to the
Petitioner, no proceeding, seizure, revendication, or any other enforcement
process shall be commenced or enforced against the Property;

[25]

ORDERS that no person shall interrupt, modify, terminate or fail to execute its
obligations pursuant to any contract, agreement, license or permit entered into
with the Debtor without the prior consent of the Receiver or without the
authorization of the Court;

CONTINUATION OF SERVICES
[26]

ORDERS that any person having an oral or written agreement with the Debtor,
as well as any supplier of goods or services to the Debtor is hereby restrained
until further order of this Court from discontinuing, altering, interfering with or
terminating the supply of such goods or services, as may be required by the
Receiver and that the Receiver shall be authorized to continue use of the
Debtor’s current premises, telephone numbers, facsimile numbers, internet
addresses, domain names and other services, provided in each case that the
normal prices or charges for all such goods or services received after the date of
this Order are paid by the Receiver, in accordance with the normal payment
practices of the Debtor or such other practices as may be agreed upon by the
supplier or service provider and the Receiver, or as may be ordered by this
Court;

EMPLOYEES
[27]

AUTHORIZES but does not require the Receiver to continue to engage the
services of the Debtor’s employees until the Receiver, acting for and on behalf of
the Debtor, terminates the employment of such employees. The Receiver shall
not be liable for any employee related liabilities, including any successoremployer liabilities as provided for in sections 14.06(1.2) of the BIA other than
such amounts as the Receiver may specifically agree in writing to pay, or in
respect of its obligations under sections 81.4(5) and 81.6(3) of the BIA or under
the Wage Earner Protection Program Act;

PROTECTION OF PERSONAL INFORMATION
[28]

DECLARES that the Receiver may, pursuant to clause 7(3)(c) of the Canada
Personal Information Protection and Electronic Documents Act, disclose personal
information on identifiable individuals, which information it has in its possession
or under its responsibility, to interested parties or to investors, financiers,
prospective purchasers or potential strategic partners, as well as to their
advisors, but only to the extent desirable or required, and only upon condition
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that the persons to whom such personal information is disclosed shall undertake
to maintain and protect the privacy of such information and limit the use of such
information pursuant to confidentiality agreements entered into with the Receiver.
LIMITATION OF LIABILITY
[29]

DECLARES that subject to the powers granted to the Receiver pursuant to the
terms of paragraph [12] of this Order, nothing herein contained shall require the
Receiver to occupy or to take control, or to otherwise manage all or any part of
the Property. The Receiver shall not, as a result of this Order, be deemed to be
in possession of any of the Property within the meaning of environmental
legislation, the whole pursuant to the terms of the BIA;

[30]

DECLARES that the powers of the Receiver shall be exercised pursuant to its
sole, absolute and unfettered discretion and judgment;

[31]

DECLARES that section 215 of the BIA applies mutatis mutandis, and hence that
no action lies against the Receiver by reason of its appointment or the execution
of the powers granted by the Court, except by leave of the Court. The entities
related to the Receiver or belonging to the same group as the Receiver shall
benefit from the protection arising under the present paragraph;

FEES
[32]

DECLARES that as security for the professional fees and disbursements
incurred in relation to these proceedings, both before and after the date of the
Order, a charge and security over the Property is hereby constituted in favour of
the Receiver, of the Receiver’s attorneys and other advisors, to the extent of the
aggregate amount of $ 50,000 (the “Receiver Administration Charge”);

[33]

DECLARES that the Receiver Administration Charge shall rank in priority to any
and all other hypothecs, mortgages, liens, security interests, priorities, charges,
encumbrances or security of whatever nature or kind (collectively, the
“Encumbrances”) affecting the Property charged by such Encumbrances but
after the “Administration Charge” as defined at paragraph 14 of the Court’s Order
dated December 13, 2018 as amended on March 13, 2019;

[34]

DECLARES that the Receiver Administration Charge is effective and shall
charge, as of 12:01 a.m. (Montreal time) the day of the Order (the “Effective
Time”), all the Debtor’s Property present and future;

[35]

DECLARES that notwithstanding: (i) these proceedings and any declaration of
insolvency made herein, (ii) any petition for a receiver order filed pursuant to the
BIA in respect of the Petitioner and any receiving order granting such petition or
any assignment in bankruptcy made or deemed to be made in respect of the
Petitioner and (iii) the provisions of any federal or provincial statute, the
payments or disposition of Property made by the Receiver pursuant to this Order
-8-

and the granting of the Receiver Administration Charge does not and will not
constitute settlements, fraudulent preferences, fraudulent conveyances or other
challengeable or reviewable transactions or conduct meriting a recourse for
abuse under an applicable law, and shall be valid and enforceable as against any
person, including any trustee in bankruptcy, and any receiver to the Property of
the Debtor;
[36]

AUTHORIZES the Receiver to collect the payment of its fees and disbursements
and those of its attorneys, with the consent of the Petitioner, the whole subject to
taxation in conformity with the BIA, if applicable;

GENERAL
[37]

DECLARES that this Order, the Application and the affidavit filed in support
thereof do not, in and of themselves, constitute a default or failure to comply by
the Debtor under any statute, regulation, license, permit, contract, permission,
covenant, agreement, undertaking or any other written document or requirement;

[38]

DECLARES that the Receiver is at liberty to serve any notice, circular or any
other document in connection with these proceedings by forwarding copies by
prepaid ordinary mail, courier, personal delivery or electronic transmission to
persons or other appropriate parties at their respective given address as last
shown in the Records; the documents served in this manner shall be deemed to
be received on the date of delivery if by personal delivery or electronic
transmission, on the following business day if delivered by courier, or three (3)
business days after mailing if delivered by ordinary mail;

[39]

DECLARES that the Receiver may serve any court materials in these
proceedings on all represented parties, by emailing a PDF or other electronic
copy of such materials to counsels’ email addresses, provided that the Receiver
shall deliver “hard copies” of such materials upon request to any party as soon as
practicable thereafter;

[40]

DECLARES that any party interested in these proceedings may serve any court
material in these proceedings by emailing a PDF or other electronic copy of such
materials to counsels’ email addresses, provided that such party shall deliver a
“hard copy” on paper of such PDF or electronic materials to the Debtor’s and the
Receiver’s counsel and to any other party who may request such delivery;

[41]

DECLARES that, unless otherwise provided herein, ordered by this Court, or
provided by the BIA, no document, order or other material need be served on any
person in respect of these proceedings, unless such person has served a notice
of appearance on the solicitors for the Debtor and the Receiver and has filed
such notice with the Court;
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[42]

DECLARES that any interested Person may apply to this Court to vary or rescind
this Order or seek other relief upon five (5) days notice to the Receiver, the
Petitioner and any other party likely to be affected by the order sought or upon
such other notice, if any, as this Court may order;

[43]

DECLARES that this Order and all other orders in these proceedings shall have
full force and effect in all provinces and territories in Canada;

[44]

DECLARES that the Receiver shall be authorized to apply as it may consider
necessary or desirable, with or without notice, to any other court or administrative
body, whether in Canada, the United States of America or elsewhere, for orders
which aid and complement the Order and any subsequent orders of this Court
and, without limitation to the foregoing, an order under Chapter 15 of the U.S.
Bankruptcy Code, for which the Receiver shall be the foreign representative of
the Debtor. All courts and administrative bodies of all such jurisdictions are
hereby respectively requested to make such orders and to provide such
assistance to the Receiver as may be deemed necessary or appropriate for that
purpose;

[45]

REQUESTS the aid and recognition of any court or administrative body in any
Province of Canada and any Canadian federal court or administrative body and
any federal or state court or administrative body in the United States of America
and any court or administrative body elsewhere, to act in aid of and to be
complementary to this Court in carrying out the terms of this Order;

[46]

ORDERS the provisional execution of the present Order notwithstanding any
appeal and without the requirement to provide any security or provision for costs
whatsoever;

THE WHOLE WITHOUT LEGAL COSTS.

________________________________
CHANTAL TREMBLAY, J.S.C.
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