
 
 

 
 
 

 

 

 

 

    Court File Nos. 31 – 2436097 / 31 – 2436108 / 31 – 2436109 

 

IN THE MATTER OF THE BANKRUPTCY PROCEEDINGS OF 
FLUID BRANDS INC. 

11041037 CANADA INC. (BOMBAY) 
11041045 CANADA INC. (BOWRING) 

 
FIRST REPORT TO COURT OF RICHTER ADVISORY GROUP INC. 

IN ITS CAPACITY AS TRUSTEE IN BANKRUPTCY OF FLUID BRANDS INC., 11041037 
CANADA INC. (BOMBAY) AND  11041045 CANADA INC. (BOWRING) 

 
FEBRUARY 15, 2019 

 



 
 

 
 
 

TABLE OF CONTENTS 
 

 
I. INTRODUCTION .........................................................................................................................................................1 
II. PURPOSE OF THIS REPORT ....................................................................................................................................2 
III. TERMS OF REFERENCE ...........................................................................................................................................3 
IV. BACKGROUND AND EVENTS LEADING TO THE FLUID ENTITIES’ BANKRUPTCIES ..........................................3 
V. IMPROPER PAYMENTS ...........................................................................................................................................12 
VI. BANKRUPTCIES.......................................................................................................................................................14 
VII. CONCLUSION...........................................................................................................................................................17 

 

 
APPENDICES 

Appendix 1   -  Consulting Agreement dated October 31, 2018 

Appendix 2   -  Liquidation Process Order dated November 2, 2018 

Appendix 3   -  Affidavit of Fred Benitah sworn November 1, 2018 

Appendix 4   -  Creditor List (Fluid Brands Inc.) 

Appendix 5   -  Creditor List (11041037 Canada Inc.) 

Appendix 6   -  Creditor List (11041045 Canada Inc.) 

Appendix 7   -  Administration Order dated November 2, 2018 

Appendix 8   -  Endorsement (Merchandise) dated November 5, 2018 

Appendix 9   -  Proposal Trustee’s First Report dated November 1, 2018 (Excluding Appendices) 

Appendix 10   -  Assignment of Security and Indebtedness Agreement between CIBC and 2668602 Ontario Inc. dated 
December 11, 2018 

Appendix 11   -  Corporate Profile Report regarding 2668602 Ontario Inc. dated January 9, 2019 

Appendix 12   -  Affidavit of Fred Benitah sworn December 11, 2018 

Appendix 13   -  Affidavit of Fred Benitah sworn December 16, 2018 

Appendix 14   -  Proposal Trustee’s Second Report dated December 12, 2018 (Excluding Appendices) 

Appendix 15   -  Proposal Trustee’s Supplementary Second Report dated December 17, 2018  

Appendix 16   -  Order (Extension of Time to File a Proposal) dated December 18, 2018 

Appendix 17   -  Torkin Manes LLP Trust Ledger for the Fluid Entities and 2668602 Ontario Inc. 



  

3 

Appendix 18   -  Letter dated January 8, 2019 to Torkin Manes LLP 

Appendix 19   -  Letter dated January 10, 2019 to Torkin Manes LLP 

Appendix 20   -  Letter dated January 10, 2019 to 2668602 Ontario Inc. 

Appendix 21   -  Letter dated January 10, 2019 to F.B.I. Inc. 

Appendix 22   -  Letter dated January 10, 2019 to Fred Benitah 

Appendix 23   -  Letter dated January 11, 2019 to Torkin Manes LLP, 2668602 Ontario Inc., F.B.I. Inc., and Fred Benitah 

Appendix 24   -  Letter dated January 14, 2019 to the Bankruptcy Trustee 

Appendix 25   -  Letter dated January 16, 2019 to the Bankruptcy Trustee 

Appendix 26   -  PPSA Section 61(1) Collections Notices to TD Bank and CIBC 

Appendix 27   -  Letter dated January 18, 2019 to F.B.I. Inc. and Fred Bentiah  

Appendix 28   -  Report to the First Meeting of Creditors on Preliminary Administration dated January 30, 2019 (Fluid Brands 
Inc.) 

Appendix 29   -  Report to the First Meeting of Creditors on Preliminary Administration dated January 30, 2019 (11041037 
Canada Inc.) 

Appendix 30   -  Report to the First Meeting of Creditors on Preliminary Administration dated January 30, 2019 (11041045 
Canada Inc.) 

Appendix 31   -  Endorsement (Status Quo; Information Requests) dated January 29, 2019 

Appendix 32   -  Letter dated January 31, 2019 to the Bankruptcy Trustee from F.B.I. Inc. and Fred Benitah  

Appendix 33   -  Letter dated January 31, 2019 to the Bankruptcy Trustee from 2668602 Ontario Inc. 

Appendix 34   -  Letter dated February 7, 2019 to the Bankruptcy Trustee from 2668602 Ontario Inc. 

Appendix 35   -  Letter dated February 7, 2019 to the Bankruptcy Trustee from Torkin Manes LLP 

Appendix 36   -  Letter dated February 15, 2019 to Fred Benitah, F.B.I. Inc., and 2668602 Ontario Inc. 

 

  

  



  

1 

     Court File Nos.  31–2436097 / 31 – 2436108 / 31 - 2436109 

 
 
 

ONTARIO  
SUPERIOR COURT OF JUSTICE  

(COMMERCIAL LIST) 
IN BANKRUPTCY AND INSOLVENCY 

 
IN THE MATTER OF THE BANKRUPTCY PROCEEDINGS OF  

FLUID BRANDS INC., 11041037 CANADA INC. (BOMBAY) AND 11041045 CANADA INC. (BOWRING) 
 

 
FIRST REPORT TO COURT OF RICHTER ADVISORY GROUP INC., 

IN ITS CAPACITY AS TRUSTEE IN BANKRUPTCY OF  
FLUID BRANDS INC., 11041037 CANADA INC. (BOMBAY) AND 11041045 CANADA INC. (BOWRING) 

 
 

FEBRUARY 15, 2019 
 
 

I. INTRODUCTION 

1. This is the first report (the “Bankruptcy Trustee’s First Report”) to the Ontario Superior Court of Justice (Commercial 
List) (the “Court”) of Richter Advisory Group Inc. (“Richter”) in its capacity as trustee in bankruptcy (the “Bankruptcy 
Trustee”) of Fluid Brands Inc. (“Fluid”), 11041037 Canada Inc. (formerly known as Bombay & Co. Inc., “1037” or 
“Bombay”) and 11041045 Canada Inc. (formerly known as Bowring & Co. Inc., “1045” or “Bowring”, and together 
with Fluid and 1037, the “Fluid Entities” or the “Bankrupt Debtors”). 

2. On October 25, 2018 (the “NOI Filing Date”), the Fluid Entities each filed a Notice of Intention to Make a Proposal 
(“NOI”) pursuant to Section 50.4(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B.-3, as amended (the “BIA”). 
Richter was appointed as Proposal Trustee under each NOI (in such capacity, the “Proposal Trustee”).   

3. During the course of the NOI proceedings, on November 2, 2018, on motion of the Fluid Entities, the Court issued a 
Liquidation Process Order (the “Liquidation Process Order”) that, among other things, approved a liquidation 
consulting agreement dated October 31, 2018 (the “Consulting Agreement”) between the Fluid Entities and Merchant 
Retail Solutions ULC and Gordon Brothers Canada ULC (together, the “Consultant”) for the liquidation of Bombay and 
Bowring owned inventory and furniture, fixtures and equipment and authorized the commencement of a liquidation sale 
(the “Liquidation Sale”). Paragraphs 5 and 17 of the Liquidation Process Order state that no Claims (as defined therein 
and described below) shall attach to any amounts payable by the Bankrupt Debtors to the Consultant pursuant to the 
Consulting Agreement and that the Bankrupt Debtors shall pay any such amounts to the Consultant free and clear of all 
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Claims. All claims of the secured creditors of the Bankrupt Debtors, including without limitation any Claims secured by 
the DIP Charge (as defined below), are caught by the definition of “Claims” in the Liquidation Process Order. A copy of 
the Consulting Agreement is attached hereto as Appendix “1”. A copy of the Liquidation Process Order is attached 
hereto as Appendix “2”.  

4. On December 18, 2018, the Court granted the Bankrupt Debtors’ motion for an extension of the time to file proposals to 
the Fluid Entities’ respective creditors until January 8, 2019. In connection with this motion, the Fluid Entities represented 
to their stakeholders and the Court, through their cash flow forecast filed in the proceedings and otherwise, that they 
would have sufficient funds to pay all post-NOI filing obligations. 

5. The Fluid Entities did not seek a subsequent extension of the time to file proposals to their respective creditors prior to 
January 8, 2019, and the Fluid Entities were each deemed to have made an assignment into bankruptcy on January 9, 
2019 pursuant to Section 50.4(8) of the BIA (the “Deemed Assignments into Bankruptcy”). Richter was appointed as 
Bankruptcy Trustee of each of the Fluid Entities’ estates by the Office of the Superintendent of Bankruptcy Canada. 

6. In the days prior to the Deemed Assignments into Bankruptcy, in direct contravention of the Liquidation Process Order, 
the Bankrupt Debtors transferred approximately $4.75 million of proceeds from the Liquidation Sale to their legal counsel, 
Torkin Manes LLP (“Torkin Manes”), who subsequently (i) improperly applied a portion of such funds to pay its own 
fees, and (ii) upon instructions from the Fluid Entities, transferred substantially all of the remaining funds to a third party 
that had taken an assignment of the Fluid Entities’ first-lien secured debt (collectively, the “Improper Payments”). 

7. As a result of the Improper Payments, the Fluid Entities were left without the necessary funds to pay various costs 
properly incurred in connection with the NOI proceedings, including various amounts due to trade creditors and 
significant amounts due to the Consultant, the Proposal Trustee and its counsel, which amounts are protected by Orders 
of the Court. 

II. PURPOSE OF THIS REPORT 

8. The purpose of the Bankruptcy Trustee’s First Report is to: 

(i) provide the Court with background information leading to the Deemed Assignments into Bankruptcy; 

(ii) present the Court with information regarding the Improper Payments that were made in clear contravention of 
certain Orders of the Court; and  
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(iii) provide the Court with information with respect to the Bankruptcy Trustee’s motion seeking an Order from the 
Court: 

(a) directing Torkin Manes, Fred Benitah, and 2668602 Ontario Inc. (“266”) to provide a full accounting of 
all funds received, directly or indirectly, from the Fluid Entities, including the dates of any such transfers 
and all details regarding any subsequent transfer of such funds; 

(b) requiring the immediate payment, to the Bankruptcy Trustee, of all funds received, directly or indirectly, 
from the Fluid Entities by any or all of Torkin Manes, Fred Benitah, 266, Simon Serruya, or any other 
person, partnership or corporation who has, directly or indirectly, received the Improper Payments or 
subsequent transfers thereof; 

(c) awarding costs of the motion to the Bankruptcy Trustee on a substantial indemnity basis; and  

(d) granting such further and other Relief as to the Court may deem just. 

III. TERMS OF REFERENCE  

9. Unless otherwise noted, all monetary amounts contained in the Bankruptcy Trustee’s First Report are expressed in 
Canadian dollars. 

10. In preparing the Bankruptcy Trustee’s First Report, the Bankruptcy Trustee has relied upon certain unaudited, draft, and 
/ or internal financial information prepared by representatives of the Fluid Entities as well as certain other information 
and documentation obtained by Richter in its prior capacity as Proposal Trustee of the Fluid Entities (collectively, the 
“Information”).   

11. Except as otherwise described in the Bankruptcy Trustee’s First Report, the Bankruptcy Trustee has not audited, 
reviewed or otherwise attempted to verify the accuracy or completeness of the Information in a manner that would wholly 
or partially comply with Generally Accepted Assurance Standards (“GAAS”) pursuant to the Chartered Professional 
Accountant of Canada Handbook (the “CPA Handbook”) and, as such, the Bankruptcy Trustee expresses no opinion 
or other form of assurance contemplated under GAAS in respect of the Information.   

IV. BACKGROUND AND EVENTS LEADING TO THE FLUID ENTITIES’ BANKRUPTCIES 

12. Fluid acquired the Bombay and Bowring businesses in early 2015 through a prior restructuring of those businesses 
pursuant to the Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36 (Court File No. CV-14-10659-00CL). 

13. The Fluid Entities include three (3) separate legal entities: 
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(i) Fluid, which was incorporated under the Business Corporations Act, R.S.O. 1990, c. B.16 (the “OBCA”) on 
September 26, 2014, is a holding company whose sole function is to hold the shares of its wholly-owned 
subsidiaries Bombay and Bowring. 

(ii) 1037 was a privately held corporation, which was originally incorporated under the OBCA. On October 12, 2018, 
Bombay filed Articles of Continuance under the Canada Business Corporations Act, R.S.C., 1985, c. C-44 (the 
“CBCA”) and was continued as a federal corporation. At the same time, the company changed its name from 
Bombay & Co. Inc. to 1037. As of October 2018, Bombay operated 52 retail stores across Canada and offered 
large furniture, small occasional furniture, wall décor and home accessories; and 

(iii) 1045 was a privately held corporation, which was originally incorporated under the OBCA. On October 12, 2018, 
Bowring filed Articles of Continuance under the CBCA and was continued as a federal corporation. At the same 
time, the company changed its name from Bowring & Co. Inc. to 1045. As of October 2018, Bowring operated 53 
retail stores across Canada and offered giftware, fashion tableware and decorative home accessories. 

14.  Corporate Profile Reports dated October 31, 2018 for each of the Fluid Entities are included at Tab C of the affidavit of 
Fred Benitah sworn November 1, 2018 filed in the NOI proceedings (the “First Benitah Affidavit”), which is attached 
hereto as Appendix “3” (please note that the reference to Exhibit/Tab B at paragraph 9 of the First Benitah Affidavit is 
incorrect). The Articles of Continuance for each of 1037 and 1045 dated October 12, 2018 are included at Tab A of the 
First Benitah Affidavit. 

15. Fred Benitah was the sole officer, director and guiding mind of each of the Fluid Entities. Additional details regarding the 
ownership and governance structure of the Fluid Entities is contained in the First Benitah Affidavit. 

Retail Operations 

16. Prior to its liquidation and ultimate bankruptcy (discussed further below), Bombay operated 52 retail stores across 
Canada. 29 stores were located in Ontario with the remaining stores located in Quebec (11), British Columbia (5), Alberta 
(3), Manitoba (2), Newfoundland (1) and Nova Scotia (1). All of the Bombay retail locations were leased.   

17. Prior to its liquidation and ultimate bankruptcy (discussed further below), Bowring operated 53 retail stores across 
Canada. 33 stores were located in Ontario with the remaining stores located in Quebec (10), Alberta (3), British Columbia 
(3), Manitoba (2), Saskatchewan (1) and Nova Scotia (1). All of the Bowring retail locations were leased.   

18. Although Fluid, Bombay and Bowring are distinct legal entities and owned separate assets and recorded separate 
liabilities for accounting purposes, they shared common head office space at 98 Orfus Road, Toronto, Ontario, common 
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administrative support, and utilized a shared distribution centre where inventory was received, stored and shipped to 

retail stores.    

19. As at the NOI Filing Date, Bombay had approximately 660 employees and Bowring had approximately 530 employees.

The Bombay and Bowring employees were not represented by a union and were not subject to a collective bargaining

agreement. Bombay and Bowring did not sponsor any pension plans for their employees.

The Fluid Entities’ Historical Financial Results 

20. The Fluid Entities operated in the Canadian housewares market which, in recent years, has become increasingly

competitive. This increased competition, among other factors, had a significant negative impact on the Fluid Entities’

profitability and the Fluid Entities suffered significant losses.

21. Summarized below are the Fluid Entities’ historical consolidated financial results for the nine months ended September

26, 2015 (restated), year ended September 24, 2016, year ended September 24, 2017, and internal financial results for

the ten (10) months ended July 28, 2018:

22. By the fall of 2018, the Fluid Entities had consumed a significant amount of working capital and were no longer able to

operate efficiently or pay their obligations as they came due.

 The Fluid Entities’ Secured Creditors 

23. The Bankrupt Debtors have common secured creditors:

(i) As at the NOI Filing Date, Fluid owed approximately $23.5 million to Canadian Imperial Bank of Commerce (“CIBC”) 

under a credit agreement dated January 19, 2015 (as amended, supplemented, restated or replaced from time to 

time) between CIBC, Fluid as borrower, and Bombay and Bowring as guarantors (the “Credit Agreement”). As 

indicated below, the Credit Agreement, related security documents, and indebtedness thereunder were assigned 

to 266; 
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(ii) IBSA, a corporation related to the Fluid Entities, was a secured creditor of the Fluid Entities pursuant to various 
loan and security agreements. The Bankruptcy Trustee understands that IBSA is the second ranking secured 
creditor and, as at the NOI Filing Date, was owed approximately $14.7 million. IBSA is controlled by Fred Benitah’s 
brother, Isaac Benitah; and 

(iii) F.B.I. Inc. (“FBI”) a corporation related to the Fluid Entities, was a secured creditor of the Fluid Entities pursuant 
to various loan and security agreements. The Bankruptcy Trustee understands that FBI is the third ranking secured 
creditor and, as at the NOI Filing Date, was owed approximately $9.6 million. FBI is controlled by Fred Benitah. 

24. Richter, in its capacity as Proposal Trustee, instructed independent legal counsel to review CIBC’s security in connection 
with the Credit Agreement and related guarantees in the following jurisdictions: Ontario, Quebec, British Columbia, 
Alberta, Manitoba, Saskatchewan, Newfoundland and Nova Scotia. Counsel delivered their security opinions dated 
January 7, 2019 (the “Security Opinions”), each of which opines that, subject to the usual and customary assumptions 
and qualifications included in the Security Opinions, the security granted in favour of CIBC is valid and enforceable 
against the Fluid Entities in each of the above-noted jurisdictions.  

25. As at the date of the Bankruptcy Trustee’s First Report, the Bankruptcy Trustee has not sought an independent legal 
opinion with respect to the security granted in favour of either IBSA or FBI. However, the Bankruptcy Trustee understands 
that: 

(i) pursuant to a Subordination and Postponement Agreement dated January 19, 2015, between CIBC and IBSA, all 
amounts advanced by IBSA are subordinate to the amounts owed by the Fluid Entities to CIBC; and 

(ii) pursuant to a Subordination and Postponement Agreement dated January 19, 2015, between CIBC and FBI, all 
amounts advanced by FBI are subordinate to the amounts owed by the Fluid Entities to CIBC. 

26. In addition to the above secured parties, the Bankruptcy Trustee is aware of:  

(i) certain other registrations against the Fluid Entities, in respect of specific leased assets, made pursuant to the 
Personal Property Security Act (Ontario) or other similar provincial legislation. As at the date of the Bankruptcy 
Trustee’s First Report, the Bankruptcy Trustee has not sought an independent legal opinion with respect to these 
registrations; and 

(ii) certain amounts owed to the Fluid Entities’ former employees for compensation for services rendered during the 
six-month period prior to the NOI Filing Date, which amounts, pursuant to Section 81.3 of the BIA, are secured by 
a super-priority charge against the Fluid Entities’ current assets in the amount of approximately $73,000 (1037 – 
approximately $26,000 and 1045 – approximately $47,000). 
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The Fluid Entities’ NOI Proceedings  

27. As noted above, due to a number of factors, the Fluid Entities suffered significant losses since the acquisition of the 
Bombay and Bowring businesses in early 2015. Due to these continuing losses, the Fluid Entities breached certain of 
the financial covenants contained in the Credit Agreement, which was being used to finance the Fluid Entities’ operating 
activities.  

28. On October 16, 2018, IBSA served a Notice of Intention to Enforce Security upon the Fluid Entities. On October 22, 
2018, CIBC served a Notice of Intention to Enforce Security upon the Fluid Entities.  

29. In the circumstances, the Fluid Entities, in consultation with certain of their key stakeholders, determined that it was in 
the best interests of all stakeholders for the Fluid Entities to commence Division I proposal proceedings under the BIA 
and undertake an orderly liquidation of their inventory and other assets while considering the merits of a process to 
identify one or more parties interested in acquiring all or a portion of the Fluid Entities’ business or assets. 

30. Richter s.e.n.c.r.l./LLP (“Richter LLP”), an entity related to Richter, was the former auditor of the Fluid Entities – the 
last financial statements audited by Richter LLP were for the year ended September 24, 2016 (more than 2 years ago). 
The audit opinion in respect of these financial statements was issued by Richter LLP in March 2017.  Since March 2017, 
Richter LLP has done no further work nor rendered any audit or accounting services to the Fluid Entities. 

31. On October 24, 2018, the Court issued three separate orders permitting Richter, pursuant to section 13.3 of the BIA, to 
act as proposal trustee in the Fluid Entities’ NOI proceedings (the “Proposal Trustee Orders”). Copies of the Proposal 
Trustee Orders in respect of Fluid, 1037, and 1045 are included at Tab D of the First Benitah Affidavit. 

32. On the NOI Filing Date, each of the Fluid Entities filed an NOI and Richter was appointed as Proposal Trustee in respect 
of each Bankrupt Debtor. 

33. In addition to the amounts owed by the Fluid Entities to CIBC, IBSA and FBI, noted above, Bombay and Bowring 
estimated that, as at the NOI Filing Date, they had accrued and unpaid obligations to unsecured creditors totaling 
approximately $2.5 million and $2.0 million, respectively. Copies of the creditor lists included in each of Fluid’s, 1037’s, 
and 1045’s NOI proceedings are attached hereto as Appendix “4”, Appendix “5”, and Appendix “6”, respectively. It 
should, however, be noted that the claims reported by the Fluid Entities excluded amounts due to certain creditors, 
including vendors for goods in transit (estimated at approximately $3.9 million), customs brokers for storage, demurrage, 
freight, duties, etc. (estimated at approximately $2.1 million), and provincial taxing authorities (estimated at approximately 
$890,000).   
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Court Orders Granted on November 2, 2018 

34. On November 1, 2018, the Fluid Entities and CIBC (in such capacity, the “DIP Lender”) agreed on the terms of a 
forbearance agreement (the “DIP Forbearance Agreement”), pursuant to which CIBC agreed to (i) forbear, subject to 
certain terms and conditions, from taking steps to proceed with enforcement of its security held in support of its loans to 
the Fluid Entities, (ii) continue to permit the Fluid Entities access to the existing credit facilities in accordance with the 
DIP Forbearance Agreement, and (iii) provide the Fluid Entities with revolving post-petition loans (together with all other 
post-petition obligations more fully described in the DIP Forbearance Agreement, the “DIP Facility”) up to $25.3 million. 
A copy of the DIP Forbearance Agreement is included at Tab F of the First Benitah Affidavit. 

35. On November 2, 2018, the Court issued an Administration Order (the “Administration Order”), a copy of which is 
attached hereto as Appendix “7”, that, among other things: 

(i) approved the administrative consolidation of the Fluid Entities’ NOI proceedings; 

(ii) authorized and empowered the Fluid Entities to obtain and borrow interim financing, including the terms of the 
DIP Facility with CIBC as lender; 

(iii) granted a first ranking administration charge in the amount of $500,000 as security for the professional fees and 
disbursements of the Proposal Trustee, the Proposal Trustee’s legal counsel, and the Bankrupt Debtors’ legal 
counsel (the “Administration Charge”); 

(iv) granted a charge in favour of the DIP Lender as security for the repayment of the obligations owing thereunder 
(the “DIP Charge”); 

(v) granted a charge in the amount of $500,000 as security for an indemnity provided to the Bankrupt Debtors’ 
directors and officers (the “D&O Charge”); 

(vi) approved a key employee incentive plan and granted a related charge in the amount of $500,000 (the “KEIP 
Charge”); and 

(vii) granted an extension of the time within which the Fluid Entities were required to file proposals to their respective 
creditors (the “Proposal Period”) to December 20, 2018. 

36. On November 2, 2018, the Court also issued the Liquidation Process Order that, among other things:  

(i) approved the Consulting Agreement pursuant to which the Consultant was to assist with the Liquidation Sale, 
including the liquidation of all owned inventory, and owned furniture, fixtures and equipment at the Bombay and 
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Bowring retail locations and warehouse, in accordance with the sale guidelines appended to the Liquidation 
Process Order; and 

(ii) authorized and directed the Fluid Entities, with the assistance of the Consultant, to conduct the Liquidation Sale 
and to take all actions necessary to implement the Consulting Agreement and the transactions contemplated 
therein. 

37. As described in more detail below, paragraphs 5 and 17 of the Liquidation Process Order state that no Claims (as defined 
therein and described below) shall attach to any amounts payable by the Bankrupt Debtors to the Consultant pursuant to 
the Consulting Agreement and that “the [Bankrupt] Debtors shall pay any such amounts to the Consultant free and clear 
of all Claims […] in accordance with the Consulting Agreement” [emphasis added]. The Liquidation Process Order 
essentially “ring fenced” the assets of the Bankrupt Debtors that were subject to the Liquidation Sale, including any 
proceeds thereof, to immunize them from all Claims to the extent amounts were owing to the Consultant. 

38. The Endorsement of the Court dated November 5, 2018 regarding merchandise to be included in the Liquidation Sale 
made in connection with the Liquidation Process Order is attached hereto as Appendix “8”. 

39. The First Benitah Affidavit was filed in support of the Fluid Entities motions for the Administration Order and the 
Liquidation Process Order.  

40. The Proposal Trustee filed its first report dated November 1, 2018 (the “Proposal Trustee’s First Report”) with the 
Court in support of the Administration Order and the Liquidation Process Order. A copy of the Proposal Trustee’s First 
Report, excluding appendices, is attached hereto as Appendix “9”.   

Acquisition of the CIBC Debt and Security 

41. On December 13, 2018, the Proposal Trustee was informed that 266 and CIBC entered into an agreement dated 
December 11, 2018 (the “CIBC-266 Assignment Agreement”) pursuant to which 266 acquired and took assignment of 
all indebtedness then owing to CIBC by the Fluid Entities together with the Credit Agreement and all security related 
thereto (the “CIBC Debt and Security”). The CIBC-266 Assignment Agreement is attached hereto as Appendix “10”. 

42. 266 was at all relevant times represented by Fred Benitah, the sole officer, director, and guiding mind of each of the 
Fluid Entities, and the CIBC-266 Assignment Agreement was signed by Fred Benitah on behalf of 266 as President. 
Torkin Manes, counsel for the Fluid Entities, was counsel to 266 in connection with the negotiation and execution of the 
CIBC-266 Assignment Agreement, as indicated in the notice provisions of the agreement. 
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43. 266 was incorporated under the OBCA on December 3, 2018. Fred Benitah is the incorporator, sole director, and guiding 
mind of 266, and as such 266 is related to the Fluid Entities. Attached hereto as Appendix “11” is a Corporate Profile 
Report regarding 266 dated January 9, 2019.  

44. Following the assignment, the DIP Facility provided by CIBC to the Bankrupt Debtors was no longer available. 

Acquisition by 266 of the Bankrupt Debtors’ furniture, fixtures and equipment (“FF&E”) 

45. As described in the Second Benitah Affidavit (as defined below), on December 5, 2018, 266 acquired the Fluid Entities’ 
FF&E located at 23 of their retail locations, as well as the Fluid Entities’ owned FF&E located at their head office and 
distribution centre (collectively, the “Purchased FF&E”). The Bankruptcy Trustee understands that the consideration for 
the Purchased FF&E was paid by Fred Benitah on his personal credit card.  

Court Order Granted on December 18, 2018 

46. As the Administration Order only extended the Proposal Period to December 20, 2018 and additional time was necessary 
to complete the Liquidation Sale, on December 18, 2018, the Fluid Entities attended before the Court seeking, among 
other things, an extension of the Proposal Period to January 31, 2019 (the “Proposed Extension”). The affidavit of Fred 
Benitah sworn December 11, 2018 (the “Second Benitah Affidavit”) and the supplementary affidavit of Fred Benitah 
sworn December 16, 2018 (the “Third Benitah Affidavit”) were filed in support of the Fluid Entities’ request for, among 
other things, an extension to the Proposal Period. The Second Benitah Affidavit and Third Benitah Affidavit are attached 
hereto as Appendix “12” and Appendix “13”, respectively.  

47. The cash flow filed in support of the Proposed Extension, which is described at paragraph 37 of the Proposal Trustee’s 
second report dated December 12, 2018 (the “Proposal Trustee’s Second Report”), and which is attached hereto, 
excluding appendices, as Appendix “14”, showed that (i) the Fluid Entities would, in part, due to the availability of the 
DIP Facility, have sufficient cash to operate through to January 31, 2019, and (ii) the holder of the CIBC Debt and 
Security, which became 266, would suffer a shortfall of approximately $1.8 million. As noted above, the DIP Facility 
provided by CIBC to the Bankrupt Debtors was no longer available following the assignment of the CIBC Debt and 
Security to 266, which took place on December 13, 2018. 

48. The Proposal Trustee filed two reports in connection with the Fluid Entities’ request for, among other things, an extension 
of the Proposal Period. The Proposal Trustee’s Second Report was filed with the Court prior to the acquisition of the 
CIBC Debt and Security by 266.  A copy of the Proposal Trustee’s supplementary second report dated December 17, 
2018 (the “Proposal Trustee’s Supplementary Second Report”), which was filed with the Court following the 
acquisition of the CIBC Debt and Security by 266, is attached hereto as Appendix “15”. 
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49. As referenced above, following 266’s acquisition of the CIBC Debt and Security, the financing provided by CIBC to the 
Fluid Entities pursuant to the DIP Forbearance Agreement to complete the Liquidation Sale and pay their post-NOI filing 
obligations was no longer available. Further, the revised cash flow forecast prepared by the Bankrupt Debtors, with the 
assistance of the Proposal Trustee, in support of their request for an extension of the Proposal Period (the “Revised 
Cash Flow Forecast”), which is described in the Proposal Trustee’s Supplementary Second Report at paragraph 24, 
indicated that the net proceeds generated from the Liquidation Sale would be insufficient to repay, in full, both (i) the 
CIBC debt assigned to 266, and (ii) the Fluid Entities’ post-NOI filing obligations. Fred Benitah, acting in his capacity as 
President and sole director of 266, confirmed to the Proposal Trustee that all proceeds realized by the Fluid Entities from 
the Liquidation Sale would be made available to the Fluid Entities to fund the necessary operating and other costs 
associated with the NOI proceedings. Based largely on the foregoing representations, including that the Revised Cash 
Flow Forecast did not show any repayment of the CIBC Debt and Security assigned to 266 during the forecasted period, 
the Proposal Trustee supported the Fluid Entities request for an extension of the Proposal Period. Notably, the Revised 
Cash Flow Forecast included specific line items showing payments to be made to the Consultant for ‘Liquidation fees 
and expenses’ in the total amount of approximately $2.5 million and for ‘Restructuring Professional Fees’ in the amount 
of approximately $1.5 million. In support of the Proposed Extension, Fred Benitah swore, as seen at paragraph 29 of the 
Second Benitah Affidavit, that the Fluid Entities were acting in good faith and that no creditor would be materially 
prejudiced should the requested extension of the Proposal Period be granted. Further, as seen at paragraph 27 of the 
Third Benitah Affidavit, Fred Benitah swore such Affidavit “for no improper purpose”. 

50. After reviewing the evidence and hearing verbal submissions of various counsel made in connection with the Fluid 
Entities’ request for an extension of the Proposal Period to January 31, 2018, the Court issued an Order extending the 
Proposal Period only until January 8, 2019 (the “December 18 Extension”). A copy of the Court Order granting the 
December 18 Extension is attached hereto as Appendix “16”. 

Transfers of Liquidation Proceeds  

51. Notwithstanding the above representations made by Fred Benitah, for and on behalf of 266 and the Fluid Entities, 
regarding the availability and the application of the proceeds generated from the Liquidation Sale and the Fluid Entities’ 
Revised Cash Flow Forecast filed with the Court, which did not show any further repayment of any secured debt prior to 
the expiration of the Proposal Period, on December 5, 12, 19 and 27, 2018, the Bankrupt Debtors transferred 
$159,969.79, $40,800.12, $1,910,817.63 and $2,300,000.00, respectively, being proceeds from the Liquidation Sale to 
their counsel, Torkin Manes, in trust. Additional transfers to Torkin Manes in the total amount of $320,000 occurred on 
January 4, 2019. A copy of the Torkin Manes trust ledger for the Fluid Entities and 266, which shows such transfers, is 
attached hereto as Appendix “17”.   
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52. Torkin Manes, upon the direction of the Fluid Entities, subsequently, to the best of the Bankruptcy Trustee’s knowledge, 
(a) improperly applied a portion of these funds to pay its own fees, and (b) transferred substantially all of the remaining 
funds to 266. As indicated in the 266 February 7 Letter (as defined below), of the funds transferred by the Fluid Entities 
to 266 (through an accounting entry made by Torkin Manes in their trust account ledger), $4.3 million was subsequently 
transferred by Torkin Manes, on behalf of 266, to Simon Serruya. Upon becoming aware that Simon Serruya was the 
ultimate recipient of the property of the Bankrupt Debtors, the Bankruptcy Trustee revised its Notice of Motion to seek a 
return of such funds from him as a holder of property of the Bankrupt Debtors.  

53. As a result of the Improper Payments, the Fluid Entities were left without the funds necessary to satisfy their post-NOI 
filing obligations, including amounts secured by the Administration Charge and significant amounts due to the Consultant, 
notwithstanding that they were under a positive obligation to pay such amounts to the Consultant pursuant to paragraph 
17 of the Liquidation Process Order, which is discussed in greater detail below. 

54. Payments made to 266 were purportedly made as repayment of the CIBC Debt and Security. 

V. IMPROPER PAYMENTS 

55. In accordance with the terms of the Consulting Agreement and the Liquidation Process Order, the Consultant and the 
Bankrupt Debtors, with the assistance of the Proposal Trustee, would reconcile the proceeds of the Liquidation Sale and 
reimbursable expenses. As at December 27, 2018, the Bankrupt Debtors had in their possession more than $1.2 million 
of outstanding invoices payable to the Consultant. The Liquidation Sale terminated on December 29, 2018 and, pursuant 
to the terms of the Consulting Agreement, the final reconciliation was to occur within 45 days.  

56. As indicated above, paragraphs 5 and 17 of the Liquidation Process Order state that no Claims (as defined therein and 
described below) shall attach to any amounts payable by the Bankrupt Debtors to the Consultant pursuant to the 
Consulting Agreement and that “the [Bankrupt] Debtors shall pay any such amounts to the Consultant free and clear of 
all Claims […] in accordance with the Consulting Agreement” [emphasis added].  

57. The Liquidation Process Order required that the Consultant be paid all amounts due to it pursuant to the Consulting 
Agreement by (i) imposing a positive obligation to pay on the Fluid Entities, and (ii) “ring fencing” proceeds of the 
Liquidation Sale to immunize them from all Claims, including all claims of secured and unsecured creditors, for the benefit 
of the Consultant. The relief granted in the Liquidation Process Order also recognized the fact that the Consultant would 
be out of pocket for certain expenses before it would be reimbursed for such expenses. 

58. “Claims” are very broadly defined in paragraph 5 of the Liquidation Process Order to include “all liens, claims, 
encumbrances, security interests, hypothecs, prior claims, mortgages, charges, trusts, deemed trusts, executions, levies, 
financial, monetary or other claims, whether or not such claims have attached or been perfected, registered or filed and 
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whether secured, unsecured, quantified or unquantified, contingent or otherwise, whosoever and howsoever arising, and 
whether such claims arose or came into existence prior to the date of this Order or arise or come into existence following 
the date of this Order (in each case, whether contractual, statutory, arising by operation of law, in equity or otherwise) […] 
including, without limiting the generality of the foregoing: (a) any encumbrances or charges created by this Order and any 
other charges hereinafter granted by this Court in these proceedings; and (b) all charges, security interests or claims 
evidenced by registrations pursuant to the Personal Property Security Act (Ontario) or any other personal property registry 
system […]” [emphasis added]. 

59. All claims of any secured creditors, including 266 as assignee of the CIBC Debt and Security and any claims secured by 
the DIP Charge, are clearly caught by the definition of “Claims” in the Liquidation Process Order. 

60. As referenced above, the Administration Order created the Administration Charge, the DIP Charge, the D&O Charge, 
and the KEIP Charge (collectively, the “Charges”) over the Fluid Entities’ current and future assets, undertakings, and 
properties of every nature and kind whatsoever, and wherever situated, including all proceeds thereof. The Charges, as 
between them, rank in the following priority: 

(i) first, the Administration Charge (up to $500,000); 

(ii) second, DIP Charge; 

(iii) third, D&O Charge (up to $500,000); and 

(iv) fourth, KEIP Charge (up to $500,000). 

61. Repayment of the CIBC Debt and Security in priority to (i) amounts secured by the Administration Charge is in direct 
contravention of the terms of the Administration Order, and (ii) amounts owing to the Consultant is in direct contravention 
of the Liquidation Process Order. Torkin Manes, as counsel to the Fluid Entities that drafted and brought forward the 
motions seeking the Administration Order and the Liquidation Process Order on behalf of their clients, had full knowledge 
of the terms of both Orders.  

62. As at January 8, 2019, the Consultant was owed approximately $1.9 million under the Consulting Agreement, of which 
approximately $1.6 million was for expense reimbursements. 

63. The Bankruptcy Trustee understands that, as of January 9, 2019, the Proposal Trustee and the Proposal Trustee’s 
counsel were owed approximately $350,000, in aggregate, which amounts are secured by the Administration Charge.  

64. In the days prior to the Deemed Assignments into Bankruptcy of the Bankrupt Debtors, various interactions took place 
between the Proposal Trustee, its counsel, the Bankrupt Debtors, their counsel, counsel to the Consultant, and other 
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stakeholders seeking the immediate payment of outstanding post-NOI filing obligations in accordance with the terms of 
the Orders of the Court, including, in particular, the fees and expenses of the Consultant, the Proposal Trustee, and the 
Proposal Trustee’s counsel. During these interactions, explicit reference was made to the Bankrupt Debtors obligations 
under the Liquidation Process Order, which was granted on a motion brought by the Bankrupt Debtors. 

65. On January 8, 2019, counsel to the Proposal Trustee sent a letter to Torkin Manes (the “January 8 Letter”), as counsel 
to the Fluid Entities during the NOI proceedings, advising of its position that the Fluid Entities’ failure to:  

(i) pay the amounts owing to the Consultant in accordance with the terms of the Consulting Agreement and the 
Liquidation Process Order was a breach of the Liquidation Process Order, and 

(ii) hold a reserve for amounts due to the beneficiaries of the Charges is a breach of the Administration Order.  

66. The January 8 Letter also advised the Fluid Entities and Torkin Manes to notify any and all recipients of the Improper 
Payments to return such funds and to confirm that such funds have not been disbursed further. A copy of the January 8 
Letter is attached hereto as Appendix “18”. 

VI. BANKRUPTCIES 

67. The Fluid Entities ultimately failed to present proposals to their respective creditors prior to the expiration of the Proposal 
Period and, consequently, each of the Fluid Entities were deemed to have made assignments in bankruptcy on January 
9, 2019.  Richter was appointed as Bankruptcy Trustee of each of the Fluid Entities’ bankrupt estates.    

68. On January 10, 2019, counsel to the Bankruptcy Trustee, acting as an officer of the court and pursuant to the powers 
granted to the Bankruptcy Trustee under the BIA, sent separate letters to Torkin Manes, 266, FBI (the “January 10 FBI 
Letter”), and Fred Benitah demanding (i) a return of all funds disbursed in the Improper Payments, and (ii) certain 
information pursuant to the Bankruptcy Trustee’s powers under the BIA. Copies of these letters are attached hereto as 
Appendix “19” (Torkin Manes), Appendix “20” (266), Appendix “21” (FBI), and Appendix “22” (Fred Benitah). 

69. On January 11, 2019, in light of the seriousness of the willful breaches of Court Orders described above, counsel to the 
Bankruptcy Trustee sent a second letter (the “January 11 Letter”) to those same parties advising that, absent a 
satisfactory response to the demands for information and return of property, the Bankruptcy Trustee would seek a 9:30 
a.m. hearing before the Court to, among other things, advise the Court of the circumstances surrounding the Improper 
Payments and potentially seek temporary relief that would require such parties to maintain and not dispose of or transfer 
any of the Bankrupt Debtors’ property. A copy of the January 11 Letter is attached hereto as Appendix “23”. 

70. The Bankruptcy Trustee received a letter from counsel to FBI dated January 14, 2018, which is attached hereto as 
Appendix “24”. 
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71. In a letter received from counsel to 266 dated January 16, 2019 (the “January 16 Letter”), the Bankruptcy Trustee was 
advised that 266 held approximately $332,000 in funds and advised that the remaining funds had been subsequently 
transferred to a third party, though 266 refused to provide details regarding such transfer and asserted that “the TIB [is 
not] entitled to the details of any subsequent transfers by 266 to any other parties”. A copy of the January 16 Letter is 
attached hereto as Appendix “25”. 

72. The Bankruptcy Trustee is aware that on January 9, 2019, Fred Benitah, acting on behalf of FBI, sent collection notices 
(the “Improper Demands”) under the Personal Property Security Act, R.S.O. 1990, c. P.10 to at least three parties 
holding the Bankrupt Debtors’ property, which directed such parties to turn over any such property in their possession 
to FBI citing the notices as “good, sufficient irrevocable authority to do so”, notwithstanding that all property of the 
Bankrupt Debtors had vested in the Bankruptcy Trustee pursuant to Section 71 of the BIA and the fact that FBI is the 
third ranking secured creditor and subordinate to the Charges and the interests of the Consultant pursuant to the 
Liquidation Process Order. Copies of two such Improper Demands are attached hereto as Appendix “26”.  

73. In the January 10 FBI Letter, after becoming aware of the first Improper Demand, the Bankruptcy Trustee demanded 
that FBI cease making any Improper Demands and the prompt remittance to the Bankruptcy Trustee of any funds 
received by FBI as a result of the Improper Demands. On January 18, 2019, after learning of the second and third 
Improper Demands, the Bankruptcy Trustee sent another letter to counsel to FBI and Fred Benitah reiterating those 
demands (the “January 18 FBI Letter”). A copy of the January 18 FBI Letter is attached hereto as Appendix “27”. 

74. The first meeting of creditors for each of the Bankrupt Debtors (the “Creditor Meetings”) took place during the afternoon 
of January 30, 2019. The Bankruptcy Trustee’s report to the first meeting of creditors on preliminary administration in 
respect of Fluid, 1037, and 1045 are attached hereto as Appendix “28”, Appendix “29”, and Appendix “30”, 
respectively. 

75. On January 29, 2019, a conference call in connection with this motion was convened by the Court. Counsel to the 
Bankruptcy Trustee, 266, FBI and Fred Benitah, Torkin Manes, and the Consultant were in attendance. The Court 
subsequently issued an endorsement (the “January 29 Endorsement”) restricting the parties attending the conference 
call from transferring any funds received by them from any of the Bankrupt Debtors, including counsel on their behalf, 
during the period of December 13, 2018 to the date of the Endorsement pending a resolution of the matters at issue in 
this motion. The January 29 Endorsement also required the parties attending the conference call to advise the 
Bankruptcy Trustee as to whether or not they would disclose the identity or identities of the recipient(s) of any subsequent 
transfers of funds (the “Transferees”) that were received by them from the Bankrupt Debtors, including counsel on their 
behalf, for the period of December 13, 2018 to the date of the Endorsement. A copy of the January 29 Endorsement is 
attached hereto as Appendix “31”. 
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76. On January 31, 2019, the Bankruptcy Trustee received responses from counsel to FBI and Fred Benitah (the 
“FBI/Benitah January 31 Letter”) and from counsel to 266 (the “266 January 31 Letter”) disclosing the identities of the 
Transferees. Copies of the FBI/Benitah January 31 Letter and the 266 January 31 Letter are attached hereto as 
Appendix “32” and Appendix “33”, respectively. On February 7, 2019, the Bankruptcy Trustee received a follow-up 
letter from counsel to 266 (the “266 February 7 Letter”) that provided a summary of the approximate amounts and 
transfers made to certain Transferees. A copy of the 266 February 7 Letter is attached hereto as Appendix “34”. 

77. On February 7, 2019, the Bankruptcy Trustee received a response from counsel to Torkin Manes (the “Torkin Manes 
February 7 Letter”) enclosing Torkin Manes’ trust ledger for the Bankrupt Debtors. A copy of the Torkin Manes February 
7 Letter (without enclosures) is attached hereto as Appendix “35”. 

Records and Information 

78. As noted above, during the course of the Bankrupt Debtors’ proposal proceedings, 266 purchased the Purchased FF&E, 
which included the Fluid Entities’ servers (the “Servers”).  

79. On the eve of the Fluid Entities’ deemed bankruptcies, the Proposal Trustee sought to preserve the Fluid Entities’ 
information and records contained on the Servers (the “Information and Records”), which included certain information 
regarding the Fluid Entities’ financial and other matters, by taking physical possession of the Servers. However, at the 
direction of Fred Benitah, 266 engaged certain former employees of the Fluid Entities to remove the Servers from the 
Bankrupt Debtors’ premises (the “Asset Removal”).  

80. 266 had previously provided an undertaking to the Bankrupt Debtors, to the Proposal Trustee, and, during the hearing 
held on December 18, 2018, to Justice Hainey of the Ontario Superior Court of Justice (Commercial List) that the 
Information and Records would be preserved and provided to the Proposal Trustee. However, the Information and 
Records were not delivered prior to the Asset Removal. The Information and Records were not an asset that was 
purchased by 266 and remains the property of the Bankrupt Debtors, which vested in the Bankruptcy Trustee in 
accordance with Section 71 of the BIA. A demand for return of the Information and Records was included in the 
correspondence sent by the Bankruptcy Trustee to 266 on January 10, 2019. 

81. The Information and Records had not been remitted to the Bankruptcy Trustee by the time of the Creditor Meetings held 
on January 31, 2019. During those meetings, representations were made to the Bankruptcy Trustee by counsel to 266 
and counsel to Fred Benitah and FBI that the Information and Records would be provided to the Bankruptcy Trustee 
within seven days of such meetings. Counsel to FBI and Fred Benitah also noted that it was their intention to remove 
from the Information and Records those items that they considered to be subject to solicitor-client privilege.  
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82. On February 11, 2019, the Bankruptcy Trustee received a thumb drive (the “Drive”) from a former employee of the Fluid 
Entities at the direction of Fred Benitah, which contained an incomplete record of the Information and Records. In 
particular, the Drive did not contain a full back up of the Fluid Entities’ Servers and / or the Fluid Entities’ books and 
records. The Drive contains only basic financial information and omits information that the Bankruptcy Trustee, in its 
experience, would generally expect from a full backup of a debtors’ servers, including information relating to 
merchandise, customers, vendors, operational details, and certain key financial associates (e.g. Chief Financial Officer 
and Vice President of Finance). In the Bankruptcy Trustee’s experience, when a full back up of a debtor’s servers is 
conducted, all data and all system files are copied. This allows the data and operating / processing environment to be 
re-created, which is a key element of a company’s intellectual property. On February 15, 2019, the Bankruptcy Trustee 
sent a letter to Fred Benitah, FBI and 266 requesting a full copy of all of the Information and Records (the “February 15 
Letter”). A copy of the February 15 Letter is attached hereto as Appendix “36”. 

VII. CONCLUSION 

83. The Improper Payments were made in clear contravention of the Orders of the Court and previous representations made 
by the Bankrupt Debtors to the Court. Despite demanding the immediate return of such funds, which have vested in the 
Bankruptcy Trustee, no amounts have been remitted. In the circumstances, the Bankruptcy Trustee respectfully requests 
that its motion for the immediate payment of those funds to the Bankruptcy Trustee be granted by the Court. 

All of which is respectfully submitted this 15th day of February, 2019. 
 
Richter Advisory Group Inc.   
in its capacity as Trustee in Bankruptcy of 
Fluid Brands Inc., 11041037 Canada Inc. and 11041045 Canada Inc. 
 
Per: 

   
Adam Sherman, MBA, CIRP, LIT     
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MERCHANT RETAIL SOLUTIONS ULC 
GORDON BROTHERS CANADA ULC 
 
         

October 31, 2018 
 
 
VIA EMAIL 
Mr. Fred Benitah 
Fluid Brands Inc. 
11041037 Canada Inc. 
11041045 Canada Inc. 
98 Orfus Road 
Toronto, Ontario  
Canada M6A 1L9 
 

Re: Letter Agreement Governing Inventory Disposition  
 
Dear Fred: 
 
 This letter shall serve as an agreement (“Consulting Agreement”) between a joint venture 
comprised of Merchant Retail Solutions, ULC, an affiliate of Hilco Merchant Resources, LLC, and 
Gordon Brothers Canada ULC, an affiliate of Gordon Brothers Retail Partners, LLC, on the one hand 
( “Consultant” or a “Party”), and Fluid Brands Inc., 11041037 Canada Inc. and 11041045 Canada 
Inc., on the other hand (collectively, “Merchant” or a “Party” and together with the Consultant, the 
“Parties”), under which Consultant shall act as exclusive consultant to Merchant for the purpose of 
advising with respect to a sale of certain Merchandise (as defined below) at the Merchant’s stores set 
forth on Exhibit A (each a “Store” and collectively, the “Stores”) through a “Store Closing”, 
“Everything Must Go”, “Everything on Sale” or similar themed sale as approved in writing by 
Merchant (the “Sale”).  The Merchant may elect to increase or decrease the number of Stores included 
in the Sale and/or transfer Merchandise to/from the non-closing stores during the Sale, at its 
discretion.  To the extent necessary, Merchant and Consultant will mutually agree on any 
modifications to the Expense Budget as a result of the increase or decrease in the number of Stores 
included in the Sale. Only Merchant-approved Sale terminology will be utilized at each Store. 
 
 On October 25 2018, each Merchant filed a Notice of Intention to Make a Proposal (“NOI”) 
pursuant to the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. (“BIA”) with Richter Advisory 
Group Inc. as proposal trustee (the “Trustee”).  The Merchant intends to file an application with the 
Ontario Superior Court of Justice (Commercial List) (the “Court”) seeking an order approving, among 
other things, this Consulting Agreement and the conduct of the Sale, in accordance with the terms 
hereof and the Sale Guidelines (the “Order”).  
 
 The Consultant and the Merchant agree and acknowledge that the entering into of this 
Consulting Agreement by the Merchant is subject to the issuance of the Order approving, among other 
things, this Consulting Agreement and the conduct of the Sale and that should the Order not be 
obtained, this Consulting Agreement shall have no force or effect.  
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A. Merchandise 
  

For purposes hereof, “Merchandise” shall mean all goods, saleable in the ordinary course, 
located in the Stores on the Sale Commencement Date, as well as certain inventory currently located 
or to be located in the Merchant’s distribution center which Merchant requires to be sold through the 
Sale.  “Merchandise” does not mean and shall not include: (1) goods that belong to sublessees, 
licensees or concessionaires of Merchant; (2) owned furnishings, trade fixtures, equipment and 
improvements to real property that are located in the Stores (collectively, “FF&E”); or (3) damaged 
or defective merchandise that cannot be sold. 

   
B.   Sale Term 
 
 For each Store, the Sale shall commence on the first calendar day after issuance of the Order 
(the “Sale Commencement Date”) and conclude by no later than December 31, 2018 (the “Sale 
Termination Date”); provided, however, that the Parties, with the prior approval of the Trustee, may 
mutually agree in writing to extend, or Merchant, with the prior approval of the Trustee, may in 
writing elect to terminate the Sale at any Store prior to the Sale Termination Date.  The Consultant 
acknowledges that, pursuant to Section 65.11 of the BIA, it is the intention of the Merchant to give 
thirty (30) days’ notice of disclaimer of the lease agreement for each Store by no later than thirty (30) 
days prior to the Sale Termination Date, so that the effective date of the disclaimer of the lease 
coincides with the Sale Termination Date. If the Consultant recommends the termination of the Sale 
at any Store prior to the Sale Termination Date, the Consultant shall provide the Merchant with notice 
of that recommendation no less than thirty-five (35) days prior to the revised Sale Termination Date 
applicable to such Store in order to allow the Merchant to give notice of disclaimer of the lease thirty 
(30) days prior to the revised Sale Termination Date applicable to such Store.  The period between 
the Sale Commencement Date and the Sale Termination Date shall be referred to as the “Sale Term.”  
At the conclusion of the Sale, Consultant shall arrange that the premises for each Store are in “broom 
swept” and clean condition; provided, however, Merchant shall bear all costs and expenses associated 
with surrendering the premises to the landlords according to the budget to be established by Merchant 
and Consultant.  At the conclusion of the Sale at each Store, Consultant shall photographically 
document the condition of each such Store.  
 
C.   Project Management 
  

(i) Consultant’s Undertakings 
 
 During the Sale Term, Consultant shall (a) provide qualified supervisors (the “Supervisors”) 
engaged by Consultant to oversee the management of the Stores, the aggregate number of Supervisors 
to be determined in consultation with the Merchant; (b) recommend appropriate point-of-sale and 
external advertising for the Stores, for approval in writing by Merchant; (c) recommend appropriate 
pricing and discounts of Merchandise and staffing levels for the Stores and appropriate bonus and 
incentive programs, if any, for the Stores’ employees, for approval in writing by Merchant; (d) 
oversee display of Merchandise for the Stores; (e) to the extent that information is available, evaluate 
sales of Merchandise by category, provide sales reporting and monitor expenses; (f) maintain the 
confidentiality of all proprietary or non-public information regarding Merchant in accordance with 
the provisions of the confidentiality agreement signed by the Parties; (g) assist Merchant in 
connection with managing and controlling loss prevention and employee relations matters; (h) advise 
on the appropriate Sale Termination Date of each Store and inventory consolidation matters; (i) advise 
and assist the Merchant in the development and implementation of a program in connection with open 
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customer orders and customer deposit and pre-payment matters; and (j) provide such other related 
services deemed necessary or appropriate by Merchant and Consultant.  
  

The Parties expressly acknowledge and agree that Merchant shall have no liability to the 
Supervisors for wages, benefits, severance pay, termination pay, vacation pay, pay in lieu of notice 
of termination or any other liability arising from Consultant’s hiring or engagement of the 
Supervisors, and the Supervisors shall not be considered or deemed to be employees or consultants 
of Merchant. 

 
The Supervisors shall include one full time qualified lead supervisor and one full time project 

controller for this engagement, the expense for which is included in the Budget. In consideration of 
Consultant's engagement of the Supervisors, the Merchant agrees to pay the Consultant, as a Sale 
Expense, the Supervisor-related costs, expenses and deferred compensation, in accordance with and 
subject to the Budget (collectively, the “Supervisor Costs”).  The Merchant shall reimburse the 
Consultant for all Supervisor Costs weekly, based upon invoices or other documentation reasonably 
satisfactory to the Merchant. 

 
(ii) Merchant’s Undertakings 

 
All sales of Merchandise during the Sale Term shall be made by Merchant for its own account. 

Accordingly, during the Sale Term, Merchant shall (a) be the employer of the Stores’ employees, 
other than the Supervisors; (b) pay all taxes, costs, expenses, accounts payable, and other liabilities 
relating to the Stores, the Stores’ employees and other representatives of Merchant; (c) prepare and 
process all tax forms and other documentation; (d) collect all HST/GST and other applicable taxes 
assessed on the sale of the Merchandise and pay them to the appropriate taxing authorities for the 
Stores; (e) use reasonable efforts to cause Merchant’s employees to cooperate with Consultant and 
the Supervisors; (f) execute all agreements determined by the Merchant to be necessary or desirable 
for the operation of the Stores during the Sale; (g) arrange for the ordinary maintenance of all point-
of-sale equipment required for the Stores; and (h) provide throughout the Sale Term central 
administrative services necessary for the Sale, including (without limitation) customary POS 
administration, sales audit, cash reconciliation, accounting, and payroll processing, all at Merchant’s 
cost and expense. 

 
The Parties expressly acknowledge and agree that Consultant shall have no liability to 

Merchant’s employees for wages, benefits, severance pay, termination pay, vacation pay, pay in lieu 
of notice of termination or any other liability arising from Merchant’s employment, hiring or retention 
of its employees, and such employees shall not be considered employees of Consultant. 

 
D. The Sale 
 

The Merchant and the Consultant agree that the procedure for conducting the Sale for each 
Store shall be in accordance with the sale guidelines set forth at Exhibit C (the “Sale Guidelines”).  
Consultant does not have, nor shall it have, any right, title or interest in the Merchandise.  All sales 
of Merchandise shall be by cash, gift card, gift certificate, merchandise credit, or credit or debit card 
and, at Merchant’s discretion, by check or otherwise in accordance with Merchant’s policies, and 
shall be “final” with no returns accepted or allowed, unless otherwise directed by Merchant. Except 
for lay-away sales prior to the Sale Commencement Date, no lay-away sales shall be permitted. 
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E. Consultant Fee and Expenses in Connection with the Sale 
 

As used in this Consulting Agreement, the following terms shall have the following meanings: 
 

(i) “Gross Proceeds” shall mean the sum of the gross proceeds of all sales of Merchandise 
made in the Stores during the Sale Term using the “gross rings” method, net of applicable HST/GST 
and excluding lay-away sales prior to the Sale Commencement Date delivered on or after the Sale 
Commencement Date.. 

 
(ii)  “Net Proceeds” shall mean aggregate Gross Proceeds, less Consultant’s actual 

expenses incurred pursuant to the Expense Budget.   
 
In consideration of its services hereunder, Consultant shall earn a fee equal to one and a half 

percent (1.5%) of the aggregate Net Proceeds.  
 
Merchant shall be responsible for all expenses of the Sale, including (without limitation) all 

Store level operating expenses, all costs and expenses related to Merchant’s other retail store 
operations, and Consultant’s other reasonable, documented out of pocket expenses.  To control 
expenses of the Sale, Merchant has established a budget (the “Expense Budget”) for certain delineated 
expenses, including (without limitation) payment of the costs of supervision (including (without 
limitation) Supervisors’ wages, fees, travel, and deferred compensation) and advertising costs.  The 
Expense Budget for the Sale is attached hereto as Exhibit B.  The Expense Budget may only be 
modified by mutual written agreement of Consultant and Merchant, with the consent of the Proposal 
Trustee, and Merchant may review, verify, and/or audit the expenses at any time.  The Merchant and 
the Consultant shall meet weekly in order to review the proposed “spend” for the following week, 
which amount shall be subject to the approval of the Merchant. The costs of supervision set forth on 
Exhibit B include, among other things, industry standard deferred compensation. Notwithstanding 
anything herein to the contrary, unless otherwise agreed to by Merchant, Merchant shall not be 
obligated to pay costs of supervision and advertising costs that have not been included, or provided 
for, in the Expense Budget, as may be amended in accordance with this Consulting Agreement. 
 
 All accounting matters (including, without limitation, all fees, expenses, or other amounts 
reimbursable or payable to Consultant) shall be reconciled on every Wednesday for the prior week 
and shall be paid within seven (7) days after each such weekly reconciliation.  The Parties shall 
complete a final reconciliation and settlement of all amounts payable to Consultant and contemplated 
by this Consulting Agreement (including, without limitation, Expense Budget items, and fees earned 
hereunder) no later than forty five (45) days following the Sale Termination Date for the last Store.   
 
F. Indemnification 
 

(i) Merchant’s Indemnification 
   

Merchant shall indemnify, defend, and hold Consultant and its consultants, members, 
managers, partners, officers, directors, employees, attorneys, advisors, representatives, lenders, 
potential co-investors,  principals, affiliates, and Supervisors (collectively, “Consultant Indemnified 
Parties”) harmless from and against all liabilities, claims, demands, damages, costs and expenses 
(including reasonable attorneys’ fees) arising from or related to: (a) the willful or negligent acts or 
omissions of Merchant or the Merchant Indemnified Parties (as defined below); (b) the material 
breach of any provision of this Consulting Agreement by Merchant; (c) any liability or other claims, 
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including, without limitation, product liability claims, asserted by customers, any Store employees 
(under a collective bargaining agreement or otherwise), or any other person (excluding Consultant 
Indemnified Parties) against Consultant or a Consultant Indemnified Party, except claims arising from 
Consultant’s negligence, willful misconduct or unlawful behavior; (d) any harassment, discrimination 
or violation of any laws or regulations or any other unlawful, tortious or otherwise actionable 
treatment of Consultant’s Indemnified Parties or Merchant’s customers by Merchant or Merchant’s 
Indemnified Parties; and (e) Merchant’s failure to pay over to the appropriate taxing authority any 
taxes required to be paid by Merchant during the Sale Term in accordance with applicable law.  
 

(ii) Consultant’s Indemnification 
   

Consultant shall indemnify, defend and hold Merchant and its consultants, members, 
managers, partners, officers, directors, employees, attorneys, advisors, representatives, lenders, 
potential co-investors,  principals, and affiliates (other than the Consultant or the Consultant 
Indemnified Parties) (collectively, “Merchant Indemnified Parties”) harmless from and against all 
liabilities, claims, demands, damages, costs and expenses (including reasonable attorneys’ fees) 
arising from or related to (a) the willful or negligent acts or omissions of Consultant or the Consultant 
Indemnified Parties; (b) the breach of any provision of, or the failure to perform any obligation under, 
this Consulting Agreement by Consultant; (c) any liability or other claims made by Consultant’s 
Indemnified Parties or any other person (excluding Merchant Indemnified Parties) against a Merchant 
Indemnified Party arising out of or related to Consultant’s services hereunder, except claims arising 
from Merchant’s negligence, willful misconduct, or unlawful behavior; (d) any harassment, 
discrimination or violation of any laws or regulations or any other unlawful, tortious or otherwise 
actionable treatment of Merchant Indemnified Parties, or Merchant’s customers by Consultant or any 
of the Consultant Indemnified Parties and (e) any claims made by any party engaged by Consultant 
as an employee, agent, representative or independent contractor arising out of such engagement. 

 
G. Insurance 
 

(i) Merchant’s Insurance Obligations 
 

Merchant shall maintain throughout the Sale Term, liability insurance policies (including, 
without limitation, products liability (to the extent currently provided), comprehensive public liability 
insurance and auto liability insurance) covering injuries to persons and property in or in connection 
with the Stores, and shall cause Consultant to be named an additional insured with respect to all such 
policies.  At Consultant’s request, Merchant shall provide Consultant with a certificate or certificates 
evidencing the insurance coverage required hereunder and that Consultant is an additional insured 
thereunder.  In addition, Merchant shall maintain throughout the Sale Term, in such amounts as it 
currently has in effect, workers compensation insurance in compliance with all statutory 
requirements. 
 

(ii) Consultant’s Insurance Obligations 
 
       As an expense of the Sale, Consultant shall maintain throughout the Sale Term, liability 
insurance policies (including, without limitation, products liability/completed operations, contractual 
liability, comprehensive public liability and auto liability insurance) on an occurrence basis in an 
amount of at least Two Million dollars ($2,000,000) and an aggregate basis of at least five million 
dollars ($5,000,000) covering injuries to persons and property in or in connection with Consultant’s 
provision of services at the Stores.  Consultant shall name Merchant as an additional insured and loss 
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payee under such policy, and upon execution of this Consulting Agreement provide Merchant with a 
certificate or certificates evidencing the insurance coverage required hereunder.  In addition, 
Consultant shall maintain throughout the Sale Term, workers compensation insurance compliance 
with all statutory requirements.  Further, should Consultant employ or engage third parties to perform 
any of Consultant’s undertakings with regard to this Consulting Agreement, Consultant will ensure 
that such third parties are covered by Consultant’s insurance or maintain all of the same insurance as 
Consultant is required to maintain pursuant to this paragraph and name Merchant as an additional 
insured and loss payee under the policy for each such insurance. 
 
H. Representations, Warranties, Covenants and Agreements 
 
 (i)  Merchant warrants, represents, covenants and agrees that (a) Merchant is a company 
duly organized, validly existing and in good standing under the laws of its province of organization, 
with full power and authority to execute and deliver this Consulting Agreement and to perform its 
obligations hereunder, and maintains its principal executive office at the address set forth herein, (b) 
subject to the issuance of the Order, the execution, delivery and performance of this Consulting 
Agreement has been duly authorized by all necessary actions of Merchant and this Consulting 
Agreement constitutes a valid and binding obligation of Merchant enforceable against Merchant in 
accordance with its terms and conditions, and the consent of no other entity or person is required for 
Merchant to fully perform all of its obligations herein, (c) all ticketing of Merchandise at the Stores 
has been and will be done in accordance with Merchant’s customary ticketing practices; (d) all normal 
course hard markdowns on the Merchandise have been, and will be, taken consistent with customary 
Merchant’s practices, and (e) the Stores will be operated in the ordinary course of business in all 
respects, except as determined by Merchant in writing. 
 
 (ii) Each party comprising the Consultant warrants, represents, covenants and agrees that 
(a) Consultant is a company duly organized, validly existing and in good standing under the laws of 
its province of organization, with full power and authority to execute and deliver this Consulting 
Agreement and to perform the Consultant’s obligations hereunder, and maintains its principal 
executive office at the addresses set forth herein, (b) the execution, delivery and performance of this 
Consulting Agreement has been duly authorized by all necessary actions of Consultant and this 
Consulting Agreement constitutes a valid and binding obligation of Consultant enforceable against 
Consultant in accordance with its terms and conditions, and the consent of no other entity or person 
is required for Consultant to fully perform all of its obligations herein, (c) Consultant shall comply 
with and act in accordance with any and all applicable federal, provincial and local laws, rules, and 
regulations, and other legal obligations of all governmental authorities, (d) Consultant will not take 
any disciplinary action against any employee of Merchant; and (e) Consultant is not a non-resident of 
Canada pursuant to the Income Tax Act and shall provide the Merchant with its relevant sales tax 
numbers prior to the Sale. 
 
I. Furniture, Fixtures and Equipment 
 
 Consultant shall advise in connection with the sale of the FF&E in the Stores from the Stores 
themselves.  Merchant shall be responsible for all reasonable costs and expenses incurred by 
Consultant in connection with such advice, which costs and expenses shall be incurred pursuant to a 
budget or budgets to be established from time to time by mutual agreement of the Parties, with the 
consent of the Proposal Trustee.  All sales of FF&E during the Sale Term shall be made by Merchant 
for its account, at prices, payable in cash, and upon such other terms determined by Merchant.  Any 
unsold FF&E shall be disposed of as Merchant may, in its discretion, determine. 
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In consideration for providing the services set forth in this section I, Consultant shall be 

entitled to a fee equal to twenty percent (20%) of the Gross Proceeds of the sale of the FF&E.     
 
During each weekly reconciliation described in section E above, Consultant’s FF&E fee shall 

be calculated, and Consultant’s calculated FF&E fee and all reasonable, documented out of pocket 
costs and expenses then incurred pursuant to this Section I shall be paid within seven (7) days after 
each such weekly reconciliation.  

 
J. Termination 
 
 The following shall constitute “Termination Events” hereunder: 
 

(a) Merchant’s or Consultant’s failure to perform any of their respective material 
obligations hereunder, which failure shall continue uncured seven (7) days after receipt 
of written notice thereof to the defaulting Party;  

 
(b) any representation or warranty made by Merchant or Consultant is untrue in any 

material respect as of the date made or at any time and throughout the Sale Term; or  
 
(c) the Sale is terminated or materially interrupted or impaired for any reason other than 

an event of default by Consultant or Merchant. 
 
If a Termination Event occurs, the non-defaulting Party (in the case of an event of default) or 

either Party (if the Sale is otherwise terminated or materially interrupted or impaired) may, in its 
discretion, elect to terminate the term of this Consulting Agreement by providing seven (7) business 
days’ written notice thereof to the other Party and, in the case of an event of default, in addition to 
terminating the term of this Consulting Agreement, pursue any and all rights and remedies and 
damages resulting from such default.  If the term of this Consulting Agreement is terminated, 
Merchant shall be obligated to pay Consultant all amounts due under this Consulting Agreement 
through and including the termination date.   

 
K.  Notices 
 
 All notices, certificates, approvals, and payments provided for herein shall be sent by fax or 
by recognized overnight delivery service as follows:  (a) To Merchant: at the address listed above and 
by e-mail to Fred Benitah (fbenitah@fluidbrands.ca), with a copy to Torkin Manes LLP, 151 Yonge 
Street, Suite 1500, Toronto, Ontario, M5C 2W7, Attn: Fay Sulley and Jeffrey Simpson; (b) To the 
Trustee: Richter Advisory Group Inc., 181 Bay Street, Suite 3320, Toronto, Ontario, M5J 2T3, Attn: 
Adam Sherman with a copy to Osler, Hoskin and Harcourt LLP, 100 King Street West, Suite 6200, 
P.O. Box 50, Toronto, Ontario, M5X 1B8, Attn: Sandra Abitan; (c) As applicable, to: Canadian 
Imperial Bank of Commerce, care of David F.W. Cohen and Clifton P. Prophet, Gowling WLG 
(Canada) LLP, 100 King Street West, Suite 1600, Toronto, Ontario, M5X 1G5; (d) As applicable, to 
Isaac Bennet Sales Agency Inc., care of François Gagnon and Alex MacFarlane, Borden Ladner 
Gervais LLP, 1000 De La Gauchetière Street West, Suite 900, Montréal, Québec, H3B 4W5 (e) To 
Consultant: Merchant Retail Solutions, ULC c/o Hilco Merchant Resources, LLC, One Northbrook 
Place, 5 Revere Drive, Suite 206, Northbrook, IL 60062, Fax:  847- 897-0859, Attn: Ian S. Fredericks 
and c/o Gordon Brothers Retail Partners, LLC, 800 Boylston Street, 27th Floor, Boston, MA 02199, 
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fax: 617-531-7906, Attn: Mackenzie Shea; or (f) such other address as may be designated in writing 
by Merchant, Consultant or other applicable person. 
 
L. Independent Consultant 
 
 Consultant’s relationship to Merchant is that of an independent contractor without the capacity 
to bind Merchant in any respect.  No employer/employee, principal/agent, joint venture or other such 
relationship is created by this Consulting Agreement.  Merchant shall have no control over the hours that 
Consultant or its employees or assistants or the Supervisors work or the means or manner in which the 
services that will be provided are performed and Consultant is not authorized to enter into any contracts 
or agreements on behalf of Merchant or to otherwise create any obligations of Merchant to third parties, 
unless authorized in writing to do so by Merchant. 

 
M. Non-Assignment 

 
Neither this Consulting Agreement nor any of the rights hereunder may be transferred or 

assigned by either Party without the prior written consent of the other Party.  No modification, 
amendment or waiver of any of the provisions contained in this Consulting Agreement, or any future 
representation, promise or condition in connection with the subject matter of this Consulting 
Agreement, shall be binding upon any Party to this Consulting Agreement unless made in writing and 
signed by a duly authorized representative or agent of such Party.  This Consulting Agreement shall 
be binding upon and inure to the benefit of the Parties and their respective heirs, legal representatives, 
successors and permitted assigns. 

 
N. Severability  

 
 If any term or provision of this Consulting Agreement, as applied to either Party or any 
circumstance, for any reason shall be declared by a court of competent jurisdiction to be invalid, 
illegal, unenforceable, inoperative or otherwise ineffective, that provision shall be limited or 
eliminated to the minimum extent necessary so that this Consulting Agreement shall otherwise remain 
in full force and effect and enforceable.  If the surviving portions of the Consulting Agreement fail to 
retain the essential understanding of the Parties, the Consulting Agreement may be terminated by 
mutual consent of the Parties. 
 
O. Governing Law and Jury Waiver 
 

This Consulting Agreement, and its validity, construction and effect, shall be governed by and 
enforced in accordance with the internal laws of the Province of Ontario (without reference to the 
conflicts of laws provisions therein).  Merchant and Consultant waive their respective rights to trial 
by jury of any cause of action, claim, counterclaim or cross-complaint in any action, proceeding 
and/or hearing brought by either Consultant against Merchant or Merchant against Consultant on any 
matter whatsoever arising out of, or in any way connected with, this Consulting Agreement, the 
relationship between Merchant and Consultant, any claim of injury or damage or the enforcement of 
any remedy under any law, statute or regulation, emergency or otherwise, now or hereafter in effect. 
 
P. Entire Agreement 
 

 This Consulting Agreement, together with all additional schedules and exhibits attached hereto, 
constitutes a single, integrated written contract expressing the entire agreement of the Parties 
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concerning the subject matter hereof.  No covenants, agreements, representations or warranties of any 
kind whatsoever have been made by any Party except as specifically set forth in this Consulting 
Agreement.  All prior agreements, discussions and negotiations are entirely superseded by this 
Consulting Agreement.   
 
Q. Execution 
 
 This Consulting Agreement may be executed simultaneously in counterparts (including by 
means of electronic mail, facsimile or portable document format (pdf) signature pages), any one of 
which need not contain the signatures of more than one party, but all such counterparts taken together 
shall constitute one and the same instrument. This Consulting Agreement, and any amendments 
hereto, to the extent signed and delivered by means of electronic mail, a facsimile machine or 
electronic transmission in portable document format (pdf), shall be treated in all manner and respects 
as an original thereof and shall be considered to have the same binding legal effects as if it were the 
original signed version thereof delivered in person. 
 
R. Court Approval 
 
 The Merchant shall seek Court approval of this Consulting Agreement pursuant to the Order. 
The Parties expressly acknowledge and agree that the entering into of this Consulting Agreement by 
the Merchant is subject to the issuance of the Order approving, among other things, this Consulting 
Agreement and the conduct of the Sale and the Sale Guidelines and that should the Order or Court 
approval of this Consulting Agreement and the Sale Guidelines not be obtained, this Consulting 
Agreement shall have no force or effect.  
 
 

[Signatures on next page.] 
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Exhibit A 
Stores 

(See attached)



 Store #  Banner  Name  Address  City  State Zip
 Selling
Sq. Ft. 

170 Bombay STAVANGER & TORBAY 56B ABERDEEN AVE. - ST. JOHNS NF A1A 5N6 4,978              
199 Bombay BAYERS LAKE POWER CENTRE 212-C CHAIN LAKE DRIVE - HALIFAX NS B3S 1C5 4,822              
230 Bombay ROSEMERE 401 LABELLE BOULEVARD -M-10 ROSEMERE QC J7A 3T2 6,185              
231 Bombay BROSSARD 8480 LEDUC BLVD, SUITE 70  -UNIT F12G1 BROSSARD QC J4Y 0K7 7,841              
232 Bombay FAUBOURG BOISBRIAND 3220 AVENUE DES GRANDES TOURELLES - BOISBRIAND QC J7H 0A2 9,689              
280 Bombay DECARIE 7325 DECARIE - MONTREAL QC H4P 2G8 10,613            
281 Bombay LA GAPPE 79 BOULEVARD DE LA GAPPE -C6 GATINEAU QC J8T 0B5 5,046              
282 Bombay SAINT-CONSTANT 520 - 100 VOIE DESSERTE 132  -L-004 SAINT-CONSTANT QC J5A 2E7 5,125              
283 Bombay HULL 75 BOULEVARD DU PLATEAU -G3 GATINEAU QC J9A 3G1 5,141              
285 Bombay MAIL CHAMPLAIN 2151 LAPINIERE BLVD. -H23 BROSSARD QC J4W 2T5 4,535              
286 Bombay CARREFOUR DU NORD 900 BOULEVARD GRIGNON  -00060 SAINT-JEROME QC J7Y 3S7 9,659              
297 Bombay KIRKLAND CENTRE 3252 RUE JEAN YVES - KIRKLAND QC H9J 2R6 6,102              
298 Bombay LES AVENUES VAUDREUIL 3202 - 3218 BOUL DE LA GARE - VAUDREI-DORIAN QC J7V 8W5 3,520              
311 Bombay BAYSHORE SHOPPING CTR 100 BAYSHORE DRIVE - OTTAWA ON K2B 8C1 5,003              
317 Bombay LONDON NORTH 1965 HYDE PARK ROAD  -UNIT D12 LONDON ON N3E 1M3 5,041              
320 Bombay GREENLANE CENTER 18182 YONGE ST, YONGE & GREENLANE - NEWMARKET ON A1A 4,219              
323 Bombay AURORA 43 FIRST COMMERCE DRIVE, UNIT#2  -J0002 AURORA ON L4G 0G2 4,831              
325 Bombay LIMERIDGE MALL 999 UPPER WENTWORTH STREET #243 - HAMILTON ON L9A 4X5 5,199              
332 Bombay WHITE OAKS MALL 1105 WELLINGTON RD.  -UNIT 481 LONDON ON N6E 1V4 3,592              
361 Bombay ORLEANS 2006 MER BLEUE ROAD -G0002 ORLEANS ON K4A 0G2 5,058              
362 Bombay OTTAWA TRAINYARDS 100 TRAINYARDS DRIVE   -UNIT A32 OTTAWA ON K2E 7K3 5,203              
372 Bombay COOKSTOWN 3311 County Road 89 - COOKSTOWN ON L0L 1L0 3,556              
373 Bombay WALKER SQUARE 4331 WALKER RD. -UNIT A.1 WINDSOR ON N8W 3T6 6,017              
375 Bombay PEN CENTRE 221 GLENDALE AVENUE, HWY406 -UNIT 1007B ST. CATHARINES ON L2T 2K9 5,004              
378 Bombay CAMBRIDGE 30 PINEBUSH ROAD  -UNIT 104 CAMBRIDGE ON N1R 8K5 6,849              
385 Bombay CANADA ONE OUTLETS 7500 LUNDY'S LANE  -UNIT C11/C12/C13 NIAGARA FALLS ON L2H 1G8 6,947              
398 Bombay GARDINER'S ROAD 10-616 GARDINERS ROAD  -UNIT 3A KINGSTON ON K7M 3X9 4,881              
551 Bombay WEST EDMONTON MALL 2127-8882-170TH STREET - EDMONTON AB T5T 4J2 5,465              
561 Bombay SIGNAL HILL SIGNAL HILL  -UNIT # 5979 CALGARY AB T3H 3P8 5,825              
583 Bombay SOUTH EDMONTON COMMONS 99TH STREET N.W. -UNIT 1914 EDMONTON AB T6N 1K9 5,010              
595 Bombay OUTLET COLLECTION WINNIPEG 555 STERLING LYON WAY  -UNIT#369 WINNIPEG MB R3P 1E9 6,888              
596 Bombay KENASTON 1585 KENASTON BLVD. - WINNIPEG MB R3P 2N3 4,928              
652 Bombay HILLSIDE CENTRE 78-1644 HILLSIDE AVENUE  -UNIT# 78 VICTORIA BC V8T 2C5 5,318              
660 Bombay TSAWWASSEN MILLS 5000 CANOE PASS WAY - TSAWWASSEN BC V4M 0B3 7,211              
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662 Bombay RICHMOND CENTRE 6551-3 RD.  -UNIT 1842 RICHMOND BC V6Y 2B6 3,615              
679 Bombay LOUGHEED SUPER CENTRE 101 SCHOOLHOUSE STREET  -UNIT#220 COQUITLAM BC V3K 4X8 7,550              
695 Bombay LANGLEY POWER CENTRE 20070 LANGLEY BY-PASS - LANGLEY BC V3A 9J7 4,967              
913 Bombay ORFUS 95 ORFUS - TORONTO ON M6A 1M4 15,836            
920 Bombay AJAX 20 KINGSTON RD. WEST - AJAX ON L1T 4K8 8,455              
921 Bombay MARKVILLE MALL 5000 HIGHWAY 7 -UNIT #57 A MARKHAM ON L3R 4M9 5,606              
922 Bombay ERIN MILLS TOWN CENTRE 5100 ERIN MILLS PKWAY -UNIT R102A MISSISSAUGA ON L5M 4Z5 2,846              
928 Bombay HYDE PARK 2501 HYDE PARK GATE BLVD. -UNIT #1G OAKVILLE ON L6H 6G6 10,149            
929 Bombay BAYVIEW GLEN 295 HIGH TECH RD. - RICHMOND HILL ON L4B 0A3 9,050              
930 Bombay OSHAWA MALL 419 KING STREET W  -UNIT#2435 OSHAWA ON L1J 2K5 6,036              
936 Bombay ETOBICOKE 160 NORTH QUEEN STREET  -UNIT # B0004 TORONTO ON M9C 1H4 6,088              
956 Bombay BURLOAK 3487 WYECROFT RD  -UNIT G-003 OAKVILLE ON L6L 0B6 5,001              
957 Bombay VAUGHAN MILLS 1 BASS PRO MILLS DRIVE  -UNIT #316 CONCORD ON L4K 5W4 3,611              
959 Bombay OSHAWA NORTH 1405 HARMONY ROAD -UNIT F0001 OSHAWA ON L1H 7K5 7,088              
976 Bombay SCARBOROUGH TOWN PAD 410 PROGRESS AVE. -UNIT D3 TORONTO ON M1P 5J1 5,040              
990 Bombay TRINITY COMMON 148 - 70 GREAT LAKES DRIVE - BRAMPTON ON L6R 2K7 4,812              
991 Bombay RIOCAN COLOSSUS CENTRE 7575 WESTON ROAD -UNIT 114 WOODBRIDGE ON L4L 9M3 5,584              
992 Bombay HEARTLAND TOWN CENTRE 6075 MAVIS ROAD -UNIT #19 MISSISSAUGA ON L5R 4G6 5,348              
305 Bowring YORKDALE MALL 1 YORKDALE RD -CRU#6B TORONTO ON M6A 3A1 2,563              
308 Bowring TD CENTRE 66 WELLINGTON ST WEST -0008C TORONTO ON M5K 1A1 1,850              
312 Bowring PROMENADE MALL 1 PROMENADE CIRCLE -202B THORNHILL ON L4J 4P8 4,690              
322 Bowring ERIN MILLS TOWN CENTRE 5100 ERIN MILLS PKY -B116A MISSISSAUGA ON L5M 4Z5 3,777              
325 Bowring HOME & DESIGN CENTRE     2575 DUNDAS ST. W. -UNIT 26 MISSISSAUGA ON L5K 2M6 6,473              
326 Bowring HEARTLAND TOWN CENTRE    5980 MCLAUGHLIN RD  -UNIT 4 MISSISSAUGA ON L5R 3X9 6,552              
327 Bowring TRINITY COMMON           30 GREAT LAKES DRIVE      -110 BRAMPTON ON L6R 2K7 5,237              
328 Bowring RIO-CAN DURHAM CENTRE    140 KINGSTON RD E. -UNIT 2 AJAX ON L1Z 1G1 7,996              
329 Bowring COLOSSUS CENTRE          7575 WESTON RD -UNIT 117C BLOCK B WOODBRIDGE ON L4L 1A6 4,731              
330 Bowring FIRST MARKHAM PLACE      3215 HWY 7 EAST           -G3 MARKHAM ON L3R 3P3 5,984              
335 Bowring OSHAWA POWER CENTRE      1405 HARMONY RD NORTH -UNIT E-5 OSHAWA ON L1H 7K5 6,534              
336 Bowring GREEN LANE 18166 YONGE STREET, RR#1 -UNIT #A6      NEWMARKET ON L3Y 4V8 5,974              
337 Bowring QUEENSWAY TORONTO 171 NORTH QUEEN STREET    -G1 ETOBICOKE ON M9C 1A7 5,033              
338 Bowring BOWRING OUTLET 98 ORFUS ROAD - TORONTO ON M6A 1L9 20,000            
351 Bowring AURORA NORTH 15 FIRST COMMERCE DR. -1 AURORA ON L4G 0G2 5,102              
366 Bowring KENNEDY COMMONS 29 WILLIAM KITCHEN ROAD -UNIT J2B TORONTO ON M1P 5B7 7,138              
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368 Bowring FAIRVIEW MALL 1800 SHEPPARD AVENUE EAST -UNIT #1060 NORTH YORK ON M2J 5A7 2,229              
369 Bowring DUFFERIN MALL 900 DUFFERIN STREET -0155 TORONTO ON M6H 4A9 1,627              
381 Bowring TANGER COOKSTOWN 3311 SIMCOE 89 -D40 INNISFIL ON L0L 1L0 5,043              
501 Bowring MAIL CHAMPLAIN 2151 LAPINIERE BLVD.  -H08C BROSSARD QC J4W 2T5 4,131              
502 Bowring MEGA CENTRE NOTRE-DAME BOUL NOTRE-DAME & HIGHWAY 13 -260G LAVAL QC H7X 3V5 3,548              
503 Bowring PLACE LONGUEUIL 825 Saint-Laurent Street West -055 Longueuil QC J4K 2V1 2,363              
602 Bowring BURLINGTON MALL          777 GUELPH LINE           -817 BURLINGTON ON L7R 3N2 2,441              
605 Bowring LIMERIDGE MALL           999 UPPER WENTWORTH ST.   -104A HAMILTON ON L9A 4X5 2,467              
616 Bowring BRAMALEA CITY CENTRE 25 PEEL CENTRE DRIVE -157C BRAMPTON ON L6T 3R5 3,093              
625 Bowring WINDSOR CROSSING         1555 TALBOT ROAD  -UNIT 5-760 LASALLE ON N9H 2N2 6,120              
627 Bowring PEN GLENDALE             221 GLENDALE AVE  -UNIT OP6 ST CATHERINES ON L2T 2K9 6,583              
628 Bowring LONDON NORTH 1965 HYDE PARK ROAD -UNIT#104 LONDON ON N6H 0A3 4,537              
630 Bowring SUNRISE CENTRE 1400 OTTAWA STREET SOUTH -UNIT A-7 KITCHENER ON N2E 4E2 6,180              
635 Bowring CAMBRIDGE 34 PINEBUSH ROAD -Unit #3 CAMBRIDGE ON N1R 8K5 5,557              
636 Bowring BURLOAK 3487 WYECROFT ROAD -G7 OAKVILLE ON L6L 0B1 6,177              
681 Bowring ANCASTER POWER CENTRE 821 GOLF LINKS ROAD -UNIT # 452 ANCASTER ON L9K 1L5 5,516              
703 Bowring SIGNAL HILL CENTRE       5987 SIGNAL HILL CTR DR S.W -BLOCK H UNIT H1 CALGARY  AB T3H 3P8 6,521              
705 Bowring SOUTH EDMONTON COMMON    2003 99TH STREET N W - EDMONTON AB T6N 1M1 6,078              
715 Bowring SOUTHCENTRE MALL 100 ANDERSON RD SE -263 CALGARY  AB T2J 3V1 4,744              
719 Bowring LINDENWOODS 1585 KENASTON BLVD  -UNIT 6 WINNIPEG MB R3P 2N3 7,117              
720 Bowring OUTLET COLLECTION WINNIPEG 555 STERLING LYON WAY -389 WINNIPEG MB R3P 1E9 4,703              
730 Bowring REGINA EAST 2150 PRINCE OF WALES DR   - REGINA SK S4V 3A6 5,798              
817 Bowring LANGLEY POWER CENTRE     20150 LANGLEY BY PASS -#50 LANGLEY BC V3A 9J8 6,541              
818 Bowring LOUGHEED POWER CENTRE    101 SCHOOLHOUSE STREET    -UNIT 230 COQUITLAM BC V3K 4X8 6,499              
825 Bowring TSAWWASSEN MILLS 5000 CANOE PASS WAY -329 TSAWWASSEN BC V4M 0B3 6,080              
909 Bowring GALERIES RIVE NORD 100 BRIEN BLVD. -38 REPENTIGNY QC J6A 5N4 1,887              
917 Bowring STAVENGER ST. JOHNS 56 ABERDEEN AVENUE        -3 ST JOHN'S NF A1A 5T3 6,606              
918 Bowring CARREFOUR DU NORD 900 BOULEVARD GRIGNON -00020 SAINT JEROME QC J7Y 3S7 1,792              
920 Bowring RIOCAN CENTRE KIRKLAND      3252 RUE JEAN YVES -UNIT 6 KIRKLAND QC H9J 2R6 6,139              
923 Bowring SOUTH KEYS               1009C DAZE ROAD -C OTTAWA ON K1V 2G3 6,471              
926 Bowring OTTAWA TRAINYARDS 100 TRAINYARDS DRIVE -C28 OTTAWA ON K1G 3S2 5,072              
939 Bowring PLACE ROSEMERE 401 LABELLE BOULEVARD  -I-08 ROSEMERE QC J7A 3T2 3,627              
953 Bowring CARREFOUR RICHELIEU 600 PIERRE-CAISSE -00040 SAINT-JEAN-SUR-RICHELIE QC J3A 1M1 2,637              
958 Bowring HULL 75 BOULEVARD DU PLATEAU -G7 GATINEAU QC J9A 3G1 3,039              
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 Store #  Banner  Name  Address  City  State Zip
 Selling
Sq. Ft. 

Bombay
Exhibit A

Store List

960 Bowring BILLINGSBRIDGE 2269 RIVERSIDE DR -131 OTTAWA ON K2A 1H2 2,400              
961 Bowring ORLEANS 2006 MER BLEUE ROAD -3 ORLEANS ON K4A 0G2 5,056              
962 Bowring DECARIE 7335 DECARIE - MONTREAL QC H4P 2G8 11,000            
989 Bombay- Whse Warehouse Sale 3389 Steeles Ave E BRAMPTON ON L6T 5W4 20,000            
912 Bombay- Ecom 0 0 0 0 00000 - 

107         5,746              

J:\HMR DEAL ANALYSIS\01_Deals\01_In Process\Bombay\zz_Model 13_mid Jan End\Bombay Bowring_13 Summary
10/31/2018 10:24 AM Exh A- All Stores Page 4
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Exhibit B 
Expense Budget 

(See attached)



Advertising
Media 127,997             
Signs 351,506             
Sign Walkers 459,091             
Subtotal Advertising 938,594             

Supervision
Fees / Wages / Expenses (1) 986,043             
Subtotal Supervision 986,043             

Miscellaneous 50,000               

Total Expenses 1,974,637         

Note(s):
1. Includes Deferred Compensation and Insurance.

Bowring
Exhibit B

Expense Budget

2. This Expense Budget contemplates a sale term of November, 2, 2018 through
December 30, 2018.  The Expense Budget remains subject to modification in the
event that this term is extended, or as otherwise agreed to by the parties.

3. Miscellaneous costs and expense include agent’s/consultant’s attorneys fees
associated with the bankruptcy case, including related to negotiating side
letters with landlords.
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Exhibit C 
Sale Guidelines 

(See attached)
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EXHIBIT C 

SALE GUIDELINES 

The following procedures shall apply to the Sale to be conducted at the Stores of 11041037 Canada 
Inc., and 11041045 Canada Inc. (collectively, the “Merchant”). All terms not herein defined shall 
have the meaning set forth in the Consulting Agreement by and between a joint venture comprised 
of Merchant Retail Solutions, ULC, an affiliate of Hilco Merchant Resources, LLC, and Gordon 
Brothers Canada ULC, an affiliate of Gordon Brothers Retail Partners, LLC (the “Consultant”) 
and the Merchant dated as of October 31, 2018 (the “Consulting Agreement”). 

1. Except as otherwise expressly set out herein, and subject to: (i) the Order or any further
Order of the Ontario Superior Court of Justice (Commercial List) (the “Court”); or (ii) any
subsequent written agreement between the Merchant and the applicable landlord(s)
(individually, a “Landlord” and, collectively, the “Landlords”) and approved by the
Consultant, or (iii) as otherwise set forth herein, the Sale shall be conducted in accordance
with the terms of the applicable leases/or other occupancy agreements to which the affected
Landlords are privy for each of the affected Stores (individually, a “Lease” and,
collectively, the “Leases”). However, nothing contained herein shall be construed to create
or impose upon the Merchant or the Consultant any additional restrictions not contained in
the applicable Lease or other occupancy agreement.

2. The Sale shall be conducted so that each of the Stores remains open during its normal hours
of operation provided for in its respective Lease until the respective Sale Termination Date
for such Store.  The Sale at the Stores shall end by no later than the Sale Termination Date.
Rent payable under the respective Leases shall be paid in accordance with the terms of the
Approval Order.

3. The Sale shall be conducted in accordance with applicable federal, provincial and
municipal laws and regulations, unless otherwise ordered by the Court.

4. All display and hanging signs used by the Consultant in connection with the Sale shall be
professionally produced and all hanging signs shall be hung in a professional manner.
Notwithstanding anything to the contrary contained in the Leases, the Consultant may
advertise the Sale at the Stores as an “everything on sale”, an “everything must go”, a “store
closing” or similar theme sale at the Stores (provided however that no signs shall advertise
the Sale as a “bankruptcy”, a “going out of business” or a “liquidation” sale it being
understood that the French equivalent of “clearance” is “liquidation” and is permitted to be
used). Forthwith upon request from a Landlord, the Landlord's counsel, the Merchant or
the Proposal Trustee, the Consultant shall provide the proposed signage packages along
with the proposed dimensions and number of signs (as approved by the Merchant pursuant
to the Consulting Agreement) by e-mail or facsimile to the applicable Landlords or to their
counsel of record. Where the provisions of the Lease conflict with these Sale Guidelines,
these Sale Guidelines shall govern.  The Consultant shall not use neon or day-glow or
handwritten signage (unless otherwise contained in the sign package, including “you pay”
or “topper” signs).  In addition, the Consultant shall be permitted to utilize exterior
banners/signs at stand alone or strip mall Stores or enclosed mall Stores with a separate
entrance from the exterior of the enclosed mall, provided, however, that where such
banners are not permitted by the applicable Lease and the Landlord requests in writing that
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the banners are not to be used, no banners shall be used absent further Order of the Court, 
which may be sought on an expedited basis on notice to the service list in the NOI 
proceedings (the “Service List”). Any banners used shall be located or hung so as to make 
clear that the Sale is being conducted only at the affected Store and shall not be wider than 
the premises occupied by the affected Store. All exterior banners shall be professionally 
hung and to the extent that there is any damage to the façade of the premises of a Store as 
a result of the hanging or removal of the exterior banner, such damage shall be 
professionally repaired at the expense of the Consultant.  If a Landlord is concerned with 
“store closing” signs being placed in the front window of a Store or with the number or 
size of the signs in the front window, the Consultant and the Landlord will discuss the 
Landlord’s concerns and work to resolve the dispute. 

5. The Consultant shall be permitted to utilize sign walkers and street signage; provided,
however, such sign walkers and street signage shall not be located on the shopping centre
or mall premises.

6. The Consultant shall not make any alterations to interior or exterior Store lighting, except
as authorized pursuant to the applicable Lease. The hanging of exterior banners or other
signage, where permitted in accordance with the terms of these guidelines, shall not
constitute an alteration to a Store.

7. Conspicuous signs shall be posted in the cash register areas of each Store to the effect that
all sales are “final”.

8. The Consultant shall not distribute handbills, leaflets or other written materials to
customers outside of any of the Stores on any Landlord's property, unless permitted by the
applicable Lease or, if distribution is customary in the shopping centre in which the Store
is located. Otherwise, the Consultant may solicit customers in the Stores themselves. The
Consultant shall not use any giant balloons, flashing lights or amplified sound to advertise
the Sale or solicit customers, except as permitted under the applicable Lease, or agreed to
by the Landlord.

9. At the conclusion of the Sale in each Store, the Consultant shall arrange that the premises
for each Store are in “broom-swept” and clean condition, and shall arrange that the Stores
are in the same condition as on the commencement of the Sale, ordinary wear and tear
excepted. No property of any Landlord of a Store shall be removed or sold during the Sale.
No permanent fixtures (other than FF&E which for clarity is owned by the Merchant) may
be removed without the applicable Landlord's written consent unless otherwise provided
by the applicable Lease. Any fixtures or personal property left in a Store after the Sale
Termination Date in respect of which the applicable Lease has been disclaimed by the
Merchant shall be deemed abandoned, with the applicable Landlord having the right to
dispose of the same as the Landlord chooses, without any liability whatsoever on the part
of the Landlord.

10. Subject to the terms of paragraph 9 above, the Consultant may sell FF&E which is located
in the Stores during the Sale. The Merchant and the Consultant may advertise the sale of
FF&E consistent with these guidelines on the understanding that any applicable Landlord
may require that such signs be placed in discreet locations acceptable to the applicable
Landlord, acting reasonably. Additionally, the purchasers of any FF&E sold during the
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Sale shall only be permitted to remove the FF&E either through the back shipping areas 
designated by the applicable Landlord, or through other areas after regular store business 
hours, or through the front door of the Store during store business hours if the FF&E can 
fit in a shopping bag, with applicable Landlord’s supervision as required by the applicable 
Landlord. The Consultant shall repair any damage to the Stores resulting from the removal 
of any FF&E by Consultant or by third party purchasers of FF&E from Consultant. 

11. The Merchant hereby provides notice to the Landlords of the Merchant and the
Consultant’s intention to sell and remove FF&E from the Stores. The Consultant will
arrange with each Landlord represented by counsel on the Service List and with any other
applicable Landlord that so requests, a walk through with the Consultant to identify the
FF&E subject to the sale. The relevant Landlord shall be entitled to have a representative
present in the Store to observe such removal. If the Landlord disputes the Consultant’s
entitlement to sell or remove any FF&E under the provisions of the Lease, such FF&E shall
remain on the premises and shall be dealt with as agreed between the Merchant, the
Consultant and such Landlord, or by further Order of the Court upon application by the
Merchant on at least two (2) days’ notice to such Landlord. If the Merchant has disclaimed
or resiliated the Lease governing such Store in accordance with the BIA, it shall not be
required to pay rent under such Lease pending resolution of any such dispute (other than
rent payable for the notice period provided for in the BIA), and the disclaimer or resiliation
of the Lease shall be without prejudice to the Merchant’s or Consultant’s claim to the FF&E
in dispute.

12. If a notice of disclaimer or resiliation is delivered pursuant to the BIA to a Landlord while
the Sale is ongoing and the Store in question has not yet been vacated, then: (a) during the
notice period prior to the effective time of the disclaimer or resiliation, the applicable
Landlord may show the affected leased premises to prospective tenants during normal
business hours, on giving the Merchant and the Consultant 24 hours' prior written notice;
and (b) at the effective time of the disclaimer or resiliation, the relevant Landlord shall be
entitled to take possession of any such Store without waiver of or prejudice to any claims
or rights such Landlord may have against the Merchant in respect of such Lease or Store,
provided that nothing herein shall relieve such Landlord of its obligation to mitigate any
damages claimed in connection therewith.

13. The Consultant and its agents and representatives shall have the same access rights to the
Stores as the Merchant under the terms of the applicable Lease, and the applicable
Landlords shall have the rights of access to the Stores during the Sale provided for in the
applicable Lease (subject, for greater certainty, to any applicable stay of proceedings).

14. The Merchant and the Consultant shall not conduct any auctions of Merchandise or FF&E
at any of the Stores.

15. The Consultant shall designate a party to be contacted by the Landlords should a dispute
arise concerning the conduct of the Sale. The initial contact person for Consultant shall be
Sarah Baker who may be reached by phone at 847-504-2462 or email at
sbaker@hilcoglobal.com. If the parties are unable to resolve the dispute between
themselves, the Landlord or Merchant shall have the right to schedule a “status hearing”
before the Court on no less than two (2) days written notice to the other party or parties,
during which time the Consultant shall cease all activity in dispute other than activity
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expressly permitted herein, pending the determination of the matter by the Court; provided, 
however, that if a banner has been hung in accordance with these Sale Guidelines and is 
thereafter the subject of a dispute, the Consultant shall not be required to take any such 
banner down pending determination of the dispute. 

16. Nothing herein is, or shall be deemed to be a consent by any Landlord to the sale,
assignment or transfer of any Lease, or to grant to the Landlord any greater rights than
already exist under the terms of any applicable Lease.

17. These Sale Guidelines may be amended by written agreement between the Merchant, the
Consultant and any applicable Landlord (provided that such amended Sale Guidelines shall
not affect or bind any other Landlord not privy thereto without further Order of the Court
approving the amended Sale Guidelines).



APPENDIX 2  

  



ONTARIO
SUPERIOR COIJRT OF JUSTICE

IN BANKRUPTCY AND INSOLVENCY
COMMERCIAL LIST

ONOURABLE )

)
)

FRIDAY, THE 2ND

DAY OF NOVEMBER,2OIS

Court File No. 3l -2436097

IN T'HE MATTER OF THE NOTICE O¡- INT'DNÏ'ION
TO MAKE A PROPOSAL OF

FLUID BRANDS INC.

(Court Seal)

Court File No. 3 1-2436108

IN THE MATTER OF THE NOTICE OF INTENTION
TO MAKE A PROPOSAL OF

1I041037 CANADA INC,

Court File No. 3l -2436109

IN THE MATT'ER OF THE NOTICE OF INI'ENTION
TO MAKE A PROPOSAL

OF 11041045 CANADA INC.

LIQUTDATION PROCBSS ORDER

I'HIS MOTION, made by Fluid Brands Inc., 11041037 Canada Inc, and 11041045

Canada Inc. (the "Debtors") for an Order, among other things, approving the consulting agrecment

entered into betwcen the Debtors herein and Merchant Retail Solutions ULC and Gordon Brothers

Canada ULC (the "Consulting Agreement") and other related relief was heard this day at the court

house, 330 tlnivcrsity Avenue, 8th l'loor, Toronto, Ontario, MsG 1R7.

HA:/YË/
síl

<-ì

tE unË



.)

ON READING the Notice of Motion of the l)ebtors, in particular, the Affidavit of

Fred Benitah, sworn November 1,2018 and on reading the First Report to Court of the Proposal

Trustee and on hearing the submissions of the counsel for the Debtors, counsel for the Proposal

Trustec and coursel for the Canadian lmperial Bank of CoÍtmerce, being the first-ranking secured

crcditor and primary operating lender of the Debtors,cÀAò ,,"\?-S'C ptf>ctr: tì¡$ftl o n

\b" ¿crun¿Ål slìP -,2 lsERvrcE 7 f
l. THIS COIIRT ORDERS that the time for service of the Notice of Motion and the Motion

Record is hereby abridged and validated so that this Motion is properly returnable today and

hereby dispenses with further service thereof.

?. THIS COURT ORDERS that capitalized terms used and not defined herein have the

same meaning ascribed to them in the Consulting Agreement.

APPROVÄI{.OF THE CONSIILTING AGREEMENT

3. THIS COURT ORDERS that the Consulting Agreement, including the Sale Guidelines

"), and the transactions contemplated under

oved with such minor ,7 /
-¿ L-LF

d the consultant may f //

deem necessary and agree to in writing. Subject to the provisions of this Order, the Debtors, and

the Proposal Trustee are hereby authorized and directed to take such additional steps and execute

.such additional documents as nray be neçessary or desirable to implement the Consulting

Agreement and the Sale Guidelines and each of the transaclions contemplated therein.



3

THE SALE

4. THIS COURT ORDERS that the Debtors, with the assistance of the Consuhant, is

authorized and directed to conduct the Sale in acco¡dance with this Order, the Consulting

Agreement and the Sale Guidelines and to advertise and promote the Sale within the Stores, all in

accordance with the Sale Guidelines. If there is ¿ conflict between this Order, the Consulting

Agreement and the Sale Guidelines, the order of priority of documents to resolve each conflict is as

follows: (l) this Order; (2) the Sale Guidelines; and (3) the Consulting Agreement.

5. THIS COURT ORDERS that the Debtors, with the assistance of the Consultant, ìs

aurhorized to market and sell the Merchandise and the FF&E, free and clear of all liens, claims,

encumbrances, security interests, hypothecs, prior claims, lnortgages, charges, trusts, deemed

trusls, executions, levies, fina¡cial, monetary or other claims, rvhether or not such claints have

attached o¡ been perfected. registered o¡ filed and whethet secuted, unsecured, quantified or

unquantifìed, contingent or otherwise, whensoever a¡d howsoeve¡ arising, and whether such

claims arose or came inlo existence prior to the date of this Order or arise o¡ come into existence

following the date of this O¡der (in each case, whether contractual, statutory. adsing by operation

of law, in equity o¡ otherwise) (all of the foregoing, collectively "Claims"), including, without

límiting the generality of the foregoing: (a) any encumbra¡ces or charges created by this Order and

any other charges hereinafter granted by this Court in these proceedings; and (b) all charges,

security interests or claims evidenced by registrations pursuant to the Per,sonal Property Securily

lcf (Ontzuio) or any other personal property registry system (all of which are collectively refened

16 ¿s the "Encumbrances"), r,l'hich Claims will attach instead to the proceeds recejved from the

Merchandise and the FF&8, othe¡ than amounts due and payabJe to the Consultant by the Debtors
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under the Consulting Agreement, in the sanre order ar<l priority as ilre Claims existed as at the date

hereof.

6. THIS COURT ORDERS that, subject to the terms ofthis Order and the Sale Guidelines,

the Consultant shall have the right to use the Stores and all related store services, furniture, t¡ade

fixrures and equiprnent, including the FF&E, located at the Stores, and other assets of the Debtors

as designated under the Consulting Agreement for the puryose of conducting the Sale, and for such

purposes, the Consultant shall be entilled to the benefit of the Debtors' stay of' proceedings

provided under section 69 or section 69,1 of the BIA, as applicable and as such stay nray be

extended from time to time.

7, THIS COURT ORDERS that until the Sale Termination Date or such earlier date as a

lease is disclaimed it accordance with the BIA, the Consultant shall have access 1o ihe Stores in

accordance with the applicable leases and the Sale Guidelines on the basis lhat the Consultant is

assisting the Debtors and the Debtors have granted the right of access 1o the applicable Store to the

Consultant. To the extent that the terms of the applicable leases are in confiict with any temr of this

Order or the Sale Guidelines, the terms of this Order and the Sale Guidelines shall govern.

8. THIS COURT ORDERS that until a real property lease is disclaimed or resiliated in

accordance wíth the BlA, the Debtors shall pay amounts constituting rent or payable as rent under

real property leases (including for greater certainty, colnmon area tnaintenance charges, utilities,

and rcalty taxes and any other amounts payable to the landlord under the leasc) (collectively,

"Rent") or as otherwise may be negotiated between the Debtors and the landlord from time to time

l¿r1ì!¿
in accordance with the terms of the applicable real propen-lyon the firsf busjness da1" of each

rnonth, in advance (but not in arrears). Upon delivery of a notice of disclailner or resiliation, the



Debtors shaìl pay all Rent owing by the Debtors to the applicable landloltl iu respect of such leäse

due for lhe notice periocl stipulated in the BIA to the extent that Renl for such period has not

aheady been paid.

9. THIS COURT ORDERS that nothing in this Order shall amencl or vary, or be cleemed to

amencl or vary, the terms of the leases forthe Stores. Nothing containecl in this Order ot the Sale

Guiclelines shall be construed to create or impose upon the Debtors or the Consultant any

aclditional restrictions not contained in the applicable lease.

10. THIS COURT ORDERS that nothing herein is, or shall be deemecl to be a consent by any

Lallcllord to the sale, assignment or' lransfèr of any Lease, or to granl to the l,a¡rcliord any greater

rights than already exist uncler the terms of any applicable Lease.

I t. THIS COURT ORDERS that until the Sale Termination Date, the Consultant shallhave

the right to use, without interfbrence by any intellectual property licensor, the l)ebtols '

tractemarks, trade names and logos, cuslomer/marketing lists, rvebsite ancl social media accounts as

well as all licenses and rights granted to the Debtors to use the tracle names, and logos of third

parties, reìating to and used in con¡ection with the operation of the Stores solely for the purpose of

aclvertising ancl conclucting the Sale in accorclance with the ternrs of the Consulting Ag¡eement, the

Sale Guidelines and thi.s Order, provided that the Consultant provides the Debtors with a copy of

âny proposecl aclvertising two days prior to its use in the Sale.
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CONST]LTANT LIABILITY

12. THIS COURT ORDERS that the Consultant shall act solely as an independent consultant

to the Debtors and that it shall not be liable for any claíms against the Debtors othcr than as

expressly provided in the Consulting Agreement or the Sale Guidelines. More specifically:

(a) The Consultant shall not be deenred to be an ourler or in possession, care, control or

management of the Stores or the assets located therein or associated therewith or of

the Debtors' employees located at the Stores or any other property of the Debtors;

(b) The Consultant shalì not be deerned to be an employer, or a joint or successor

employer or a related or common cmployer or payor within the meaning of any

legislation goveming employment or labour stândards or pension benefits or health

and safety or other statute, regulation or rule of law or equity for any purpose

whatsoever, and shallnot incur any successorship ìiabilities whatsoever; and

(c) The Debtors shall bear all responsibility for any liability whatsoever (including

without limitation losses, costs, damages, lïnes, or awards) relating to claims of

customers, employees and any other persons arising from events and closings

occurring at the Stores during and after rhe term of the Consulting Agreement,

except to tlie extent th¿rt such ciaims are the result of events or circumstances

caused or contributed to by the gross negligence or wilful misconduct of the

Consultant, its employees, agenls or other representatives, or otherwise in

accordance with the Consulting Agreement,

13" THIS COURT ORDERS to the extent any of the l)ebtors' landlords may have a claim

against the Debtors arising solely out of the conduct of the Consultant in conductingthe Sale flor
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rvhich thc Debtors have claims against the Consultant under the Consulting Agrcement, the

Debtors shall be deemed to have assigned free and clear such clairns to the applicable landlord (the

"Assigned Landlord Rights"); provided that each such landlord shall only be permitted to advance

each such claims against the Consultant if written notice, including the reasonable details of such

claims, is provided by such Landlord to the Consultant, the Debtors and the Proposal Trustee

during the period from the Sale Comrnencement Date to the date that is thirty (30) days following

the Sale Termination Date.

CONSULJANT AS UNATFECI'E p CREDITOR

14- THIS COURT ORDERS that, in accordance with section 69.4 of the BIA, and subject

only to paragraph 6 ofthis Order, the Consultant shall not be affected by the stay of proceedings in

respect of the Debtors and shall be entitled to exercise its remedies under the Consulting

Agreement in respect of claims of the Consultant pursuant to the Consulting Agreement

(collectively, the "Consulta¡t's CIaims"), the Consultant shall be treated as an unaffected creditor

in the context of the present proceedings and in any proposal.

15. THIS COURT ORDERS that no¡¡¡ithstandingthe terms of any order issued by this Court

in the context of the present proceedings or the terms of the nf,R, ttre Debtors shall not be entitled

to repudiate, disclaim or resiliate the Consulting Agreement or any of the agreements, contracts or

arrangements in relation fhereto entered into with the Cortsultant.

16. THIS COURT ORDERS that the Debtors are hereby authorized to remit, in accordance

with the Consulting Agreement, all amounts that become due to the Consultant thereunder,

l7. THIS COURT ORDERS that no Claims shall attach to any amounts payable by thc

Debtors to the Consultant pursuant to the Consulting Agreement, including any antounts that must
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be reimbursed by the Debtors to the Consultant, arrd the Debtors shall pay any such amounts to the

Consultant flee and clear of all Claims, notu'ithstanding any enforcement or other process, all in

accordance with the Consuiting Agreement.

18. TIIIS COURT ORDERS that notwithstanding (a) the pendency of these proceedings; (b)

any application for a bankruptcy order now or hereafter issued pursuant to the BIA in respect of

Debtors or any bankruptcy order made pursuant to any such applications; (c) any assignrnent in

bankruptcy made in respect of the Debtors; (d) the provisions of any federal or provincial statute;

or (e) any negative covenants, prohibitions or other similar provisions with respect to borrowings,

incurring debt or the creation of encumbrances, contained in any existing loan dosuments, Iease,

mortgage, security agreement, debenture, sublease, offer to Iease or other document or agreemenl

(collectively, the "Agreement") which binds the Debtors:

(a) the Consulting Agreement and the kansactions and actions provided for and

contemplated therein (including the Sale Guidelines), including, without limitation,

the payment of amounts due to the Consultant; and

(b) Assigued Landlord Rights,

shall be binding on any trustee in bankruptcy that rnay be appointed in respect of any of the

Debtors and shall not be void or voidable by any Person (as defìned in the BIA), including any

creditor of the Debtors, nor shall they, or any of them, constitute or be deemed to be a preference,

fraudulent conveyance, trarsf'er at undetvalue or other challengeable reviewable transaction, under

the BIA or any applìcable larv. nor shall they constitute oppressive or unfairly prejudicial conduct

under any applicable law.
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I9. THIS COURT ORDERS that notwithstanding (a) the pendency of these proceedings; (b)

any application for a bankruptcy order now or hereafter issued pursuant to the BIA in respect of

an¡, of the Debtors or any bankruptcy order made pursrant to any such applications; (c) any

assignment in bankruptcy made in respect of any of the Debtors; (d) the provisions of any federal

or provincial statute; or (e) any Agreernent which binds the Debtors, any obligation to clean up or

repair any of the Ieased premìses contained in this Order or the Sale Guidelines, shall be binding on

any tn¡stee in bankruptcy that may be appointed in respect to the Debtors and shall not he void or

voidable by any Person (as defined in the BIA), including any creditor of the Deblors, nor shall

they, or any of them, constitute or be deemed to be a prrference, fraudulent conveyânce, transfer at

undervalue or other challengeable reviewable transâction, under the BIA or any applicable law,

nor shall they constitute oppressive or unfairly prejudicial conduct under any applicable law.

GENERAL

20. THIS COURT ORDERS that this Order shall have full force and efTect in all provinces

and tenitolies in Canada,

2l. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal,

regulatory or administrative bodies, having jurisdiction in Canada or in the United States of

America, to give efÏects to this Order and to assist the Debtors, the Proposal Trustee and their

respective agcnts in carrying out the terms of this Order. All courts, tribuna.ls, regulatory and

administrative bodies are hercby respectfully requested to make such ordels and to provide such

assistancc to the Debtors and to the Proposal 1-rustee, as an officer of this Court, as ntay be

necessary or desirable to give effect to this Order, to grant reptesentatirre status to the Proposal

Trustee in any foreign proceeding, or to assist the Debtors and the Proposal Trustee and their

respective agents in carq,ing out the ternts of this Order.
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22, THIS COURT ORDERS that any interested party (including the Debtors and the

Proposal Trustee) may apply to this Court to vary or amend this Order on not less than seven (7)

days' noticÊ to any other party or parties likely to be affected by the order sought or upon such

other notice, if any, as this Court may order,



SCIIEDULB A

SAI,E GUIDELINES

The lollowing procedures shall apply to the Sale to be conducted at the Stores of I 1041037 Canada

Inc,, and 11041045 Canada Inc. (collectively, the "Merchant"). All terms not herein defined shall
have the meaning set forth in the Consulting Agreement by and between a joint venture comprised
of Merchant Retail Solutions, ULC, an afTiliate of Hilco Merchant Resources, LLC, and Gordon

Brothers Canada ULC, an afniliate of Gordon Brothers Retail Partners, LLC (the "Consultant")
and the Merchant dated as of October 3 l, 2018 (the "Consulting Agreement").

1. Except as otherwise expressly set ouf herein, and subject to: (i) the Order dated November
2,2018 approving the Consulting Agreement (the "Approval Order') or any further Order

of the Ontario Superior Court of Justice (Commercial List) (the "Court"); or (ii) any

subseq,rs¡1 rv¡'itten agreement between the Merchant and the applicable landlord(s)
(individually, a "T-.andlord" and, collectively, the "Landlords') and approved by the
Consultant, or (iii) as oiherwise set forth herein, the Sale shall be conducted in accordance

with the terms of th,e applicable leases/or other occupancy agreements to which the
affected Landlords are privy for each of the affected Stores (individually, a "Lease" and,

collectively, the "Leases"), However, nothing contained herein shall be construed to create

r:r impose upon the Merchant or the Cortsultant any additional restrictions.not contained in
tlre applicable Lease or other occrtpancy ugr.r*"nt. Stph 1.*l- k *-n& ,ro
io{å". -}'{^¿.," 'fcr,l*t"u."1 3i, 'Lol e -

2. The Sale shall be conducted so that each of the Slores remains open during its non¡al hours
of operation provided for in its respective Lease until the respective Sale Terrninalion Date

for such Store. The Sale at the Stores shall end by no later than the Sale Temination Date.

Rent payable under the respective Leases shall be paid in accordance with the terms of the

Approval Order.

3. The Sale shall be conducted in accordance with applicable federal, provincial and

municipal laws and regulations, unless otherwise ordered by the Court.

4. All display and hanging signs used by the Consultant in connection with the Sale shail be

professionally produced and all hanging signs shall be hung in a professional ma¡mer.
Notwithstanding anything to the contrary contained in the Leases, the Consultant may
advertise the Sale at the Stores as an "everything on sale", an "everything must Bo", â

"store closing" or similar theme sale at the Stores þrovided however that no signs shall
advertise the Sale as a "bank¡uptcyo', a "going out of business" or a "liquidation" sale it
being understood that the llrench eqnivalent of "clearance" is "liquidation" and is
permitted to be used). Forthwith upon request from a Landlord, the Landiord's counsel, the
Merchant or the Proposal Trustee, the Consultant shall providc the proposed signage
packages along rvith the proposed dimensions and nrunber of signs (as approved by the
Merchant pursuant to the Consulting Agreement) by e'mail or facsirnile to the applicable
Landlords or to their counsel of record. 'Where the provisions of the Lease conflict with
these Sale Guidelines, these Sale Guidelines shall govern. T'he Consultant shall not use

neon or day-glow or handwritten signage (unless otherwise conlained in the sign package,

including "you pay" or "topper" signs), In addition, the Llonsultant shall be permitted to

dfuA\Àc\
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utilize exterior
with a seprrate

at stand alone or strip mall Stores or enclosed mall Stores

the exterior of the enclosed mall, provided, however, that

where such banners are permitted by the applicable Lease and the Landlord requests in
writing that the banners rue not to be used, no barurers shali be used absent further Order of
the Court, which may be sought on an expedited basis on notice to the service list in the

NOI proceedings (the "service List"). Any banners used shall be located or hung so as to

make clear that the Sale is being conducted only at tlte affected Store and shall not be wider
than the premises occupied by the affected Store. All exterio¡ banners shall be

professionally hung and to the extent that there is any damage to the façade of the premises

of a Store as a result of the hanging or removal of the exterior banner, such damage shall be

professionally repaired at the expense of the Consultant. If a Landlord is concerned with
"store closing" signs being placed in the front window of a Store or with the number or si?e

of the signs in the front window, the Consulta¡t and the Landlord will discuss the

Landlord's concerns and work to resolve the dispute.

The Consultant shall be permitted to utilize sign walkers and street signage; provided,

however, such sign walkers and street signage shall not be located on the shopping centre

or mall premises.

The Consultant shall not make any alterations to interior or exterior Store lighting, except

as authorized pursuant to the applicable Lease. The hanging ofexterior banners or other
signage, where permitted in accordance with the terms of these guidelines, shall not

constitute an alteration to a Store.

I

Conspicuous signs shall be posted in the cash register areas of each Store 1o the effect that
all sales are "final".

The Consultant shall not distribute handbills, leaflets or other written n,aterials to
customers outside of any of the Stores on any Landlord's propefty, unless permitted by the

applicable Lease or, if distribution is customary in the shopping centre in which the Store is

located. Otherwise, the Consultant may solicit customers in the Stores themselves, The

Consultant shall not use any giant balloons, flashing lights or amplified sound to advertise

the Sale or solicit customers, except as perrnitted under the applicable Lease, or agreed to

by the Landlord.

At the conclursion of the Sale in each Store, the Consultant shall anange that the premises

for each Store are in "broom-swept" and clean condition, and shail affange that the Stores

are in the same condition as on the commencement of the Sale, ordinary wear and tear

excepted, No property of any Landlord of a Store shall be removed or sold duringthe Sale.

No permanent fixtures (other than FF&E which for clarity is owned by the Merchant) may
be removed without the applicable Landlord's rryritten consent unless otherwise provided

by the applicable Lease, Any fixtures or personal property left in a Store after the Sale

Termìnation Date in respect of which the applicable Lease has been disclaimed by the

Merchant shall be deemed abandoned, with the applicable Landlord having the right to

dispose of the satne as the Landlord chooses, without any liability r¡,hatsoever on the part
of the Landlord.

I
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Subject to the terms of paragraph 9 above, the Consultant may sell FF&E which is located
in the Stores during the Sale. The Merchant and the Consultant may advenise the sale of
FF&E consistent with these guidelines on the understanding that any applicable Landlord
may require that such signs be placed in discreet locations acceptable to the applicable

Landlord, acting reæonably. Additionally, the purchasers of any FF&E sold during the

Sale shall only be permitted to rernove the FF&E either throuEh the back shipping areas

designated by the applicable Landlord, or through other areas after regular store business

hours, or through the front door of the Store during store business hours if the FF&E can fit
in a shopping bag, rvith applicable Landlord's supervision æ required by the applicable
LandJord. The Consultant shall repair any damage to the Slores resulting from the removal
of any FF&E by Consultant or by tìrird party purchase¡s of FF&E from Consultant.

The Merchant hereby provides notice to the Landlords of the Merchant and the

Consultant's intention to sell and remove FF&E from the Stores. l'lle Consultant will
arrarige with each Landlord represented by counsel on the Service List and with any other
applicable Landlord that so requests, a walk through wiTh the Consultant to identiff the

Ff &E subject to the sale. The relevant l,andlord shall be entitled to have a representative
present in the Store to observe such removal, If the Landlord disputes ùe Consultant's
entitlement to sell or renove any FF&E under the provisions of the Lease, such FF&E sltall
remain on the premises and shall be dealt with as agreed betw-een the Merchant, the

Consultant and such Landlo¡d, or by fi.rrther Order of the Court upon application by the

Merchant on at least two (2) days' notice to such LandJord. lf the Merchant has disclaimed
or resiliated the Lease governing such Store in accordance with the BIA, it shall not be

required to pay rent undet such Lease pending resolution of any such dispute (other than

rent payable for the notice period provided for in the BIA), and the disclaimer or resiliation
of the Lease shall be without prejudice to the Merchant's or Consultant's claim to the

FF&E in dispute,

If a notice of disclaimer or resiliation is delivered pursuant to the BIA to a Landlord while
the Sale is ongoing a¡ld the Store in question has not yet been vacated, then: (a) during lhe

notice period prior to the effective time of the disclaìmer or resiliation, the applicable
Landlord may show the affectecl leased premises to prospective tenants during normal
business hours, on giving the Merchant and the Consultant 24 hours'prior written notice;
and (b) at the effective time of the disclaimer or resiliation, the relevant Lancllo¡d shall be

entitled to take possession of any such Store without waiver of or prejudice to any cìairns or
rights such Landlord may have against the Merchant in respect of such Lease or Store,

provided that nothing herein shall relieve such Landlord of its obligation to mitigate any

danrages clairned in connectio¡l therewith.

The Consultant and its agents and representatives shall have the same access rights to the

Stores as the Merchant under the terms of the applicable Lease, and tlle applicable
Lancllords shall have the lights of access to the Stores during the Saie provided for in the
applicable Lease (subject, for greater certainty, to any applicable stay ofproceedings).

T'he Merchant and the Consultant shall nol conduct any auctions of Merchandise or FF&E
at any of the Stores.

1.4.
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l'he Consultant shali designate a party to be contacted by the Landlords should a dispute

arise coficerning the conduct of the Sale, The initial oontact person for Consultant shall be

Sarah Baker who may be reached by phone at 847-504'2462 or email at

sbaker@hilcoglobal,com. If the parties are unable to resolve the dispute between

themselves, the Landlord o¡ Mercharrt shall have the right to schedule a "status hearing"

befo¡e the Court on no less than two (2) days written notice to the other party or parties,

during rvhich time the Consultant shall cease all activity in dispute other than activity
expressly permitted herein, pending the determination of the matter by the Court; provided,

however, that if a banner has been hung in accordance with these Sale Guidelines and is
thereafter the subject of a dispute, the Consultant shall not be required to take any sucl:

bamer down pending determination of the dispute,

Nothing herein is, or shall be deemed to be a consent by any Landlold to the sale,

assignment or transfer of any Lease, or to grant to the Landlord any greater rights than

already exist under the terms of any applicable Lease,

These Sale Guiclelines may be amended by written agreement between the Merchant, the

Consultant and any applicable Landlord (provided that such amended Sale Guidelines shall
nol affect or bínd any other Landlord not privy thereto without further Order of the Court
approving the amended Sale Guiclelines),



IN THE MATTER OF THE NOTICE OF TNTENTION ]-O MAKE A PROPOSAL OF FLUID BRANDS INC.
IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF I IO41O37 CANADA INC-
IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF I IO4IO45 CANADA INC.

Court File Nos. 3l-2436097,31-2436108 & 31-2436109

ONTARTO
SUPERIOR COURT OF JUSTICE

IN BANKRUPTCY AND INSOLVENCY
COMMERCIAL LIST

PROCEEDING COMMENCED AT TORONTO

LIQUIDATION PROCESS ORDER

TORKIN MANES LLP
Barristers & Solicitors
151 Yonge Street, Suite 1500
Toronto ON MsC 2V/7

S. Fay Sulley (24257D)
fsu I ley@torkin manss. com
Tel: 4lÇ't71-5419
Irax; l-888-587-5769

Jeffrey J. Sirnpson (39663M)
jsim pson@torkinmanes. com
Tel: 4t6-'177-5413
F¡x: l -888-587-9 143

Tel:
Fax:

416-863-r 188
4t 6-863-0305

35r62.0001/r 18512t0 l
Lawyers for the Debtors
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Dlstrict of:
Division No.
Court No.

Estate No.

- FORM 33-
Notice of lntention To Make a ProposaÌ

(Subsection 5û.4(1)of lhe Act)

ln üe Matter of the Noüæ ol lnlenlion to make a Proposal of
Ftuid Brands lnc.

Of lhe City of Toronto

ln the Province of Ontario

Llst of Cndltonwlth olalm¡ of 850 ormorr

Crgditor Addrcss Aoooun# Claim Amounl

CAI.¡ADIAN I MPERIAL BANK
OF COMMERCE

25 K¡NG ST. W. 16TH FLOOR
TORONTO ON Iû511A2

24,000,000.00

F.B.t.]NC. 98 ORFUS ROAI)
TORO.ITO 0N l,6A llg

9,000,000.00

ISAAC BENNET SATES
AGENCIES INC.

1I1 ORFUSROAD
TORONTO ON lv6A lM4

14,700,000.00

Tobl 48,3ü¡,000.00

Fluid Brands Ino
lnsolvent Person
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- FoR¡lt 33 -
Notlce of lntention To Make a Þopæal

($ubsesüon 50.4(1) of tne AU)

ln the maüer of ürc proposalof

11041037 Ca¡ada lne (d.b,a. Bombay)
of the Cíty of Toronto

ln tfe Provlnce olOriarþ

Llgt of CrÉdllon wilh clrtnr of S5{l ormora

ttrdtbr Addrus Accounil Cle&n A¡nount

1û32129 0NTARÍO LIMIED 21{.507 r(Nö SrRË€"r ËASl
TORONTO ON M6A 1M3

51,721.68

17S42l1oNTAR|O lNÇOA
TRIANGI"T YENDING

17.2Ùâ1 W IJ-IAM g PAÊIffi AY
BMMPTON ON LflS 5'T3

900.11

?72558 ONTARIO LIM]TED 31 CANMOTORAVENUE
TORONTO ON l,ß24Ê5

28,ß44.8ö

001271ô GANADA INC. üWARWCKWAY
ÐRAMPTON ON L?A 2X8

8{t7.95

913S436€ QUEBEC rNC. 324 RUËAIME VINCENT

VAUDREUIL{)ORJG.¡ ûC J/V ãV5

AP.I, AtÂRi¡l INC, 7OO "5775 YONGE STREET

TOROtrlïO ON inM4J1
5,U3.43

ACCEo SoL[fiCNS rNC. GEMi,.iAR OIVISION, ACCEO RETAIL1
6100 - 7ö, RUE CH"JÊEN

MO.ÍIREAL QC IßC 2N6

ADAM EXFRESS Û1 CROW\.IHILL ST,

OTTAWA ON K1J 7]fI
1,54S.07

ADÏ SËCUR'TY SERVICËS

CANADA, INC,

848I LA'{GËLIËR
MoÌ{TREAL OC }fiP 2C3

3,090.22

AFFAIRTENT & EVENT

RENTALS

114ô CARDIFF BLVD

Mr$stssAuGÀ oN Lös 1P7

1,920.30

ANGUS FERGUSSON INC, 102 . 15 AORIÅN A\ENUE
TORONTO ON M6N 5G4

3r¡s.91

ARMOUR

TRÄNSPORTATION
SYSTEMS

350 EIIGUSH DRIVË

MONCTON NB ElE 3YS

f0"0r0.60

AStAt-¡ CONNECnoNS
NEWSFAPER

130õ MAT}IESON BLVD EAST
MISSISSAUGA ON L4W 1RI

BC HYORO P.0, ËoX 9501, Sïï,1 TERMIML
VA}{COWER BC VôB 4N1

7,188,28

Pagø2a|14



- FoRM 33 -

Notlæ of lntenfon To Make ¡ Proposal
(Suhectlon 50,a(1)of the Acl)

ln lhe matter of the proposal ûf
1 1041037 Canada lnc (d.b.a. Bombay)

of the City of Toronlo

in lhe

Lld of Cr¡dllon ulü drknr ol Sll or moro

Addresg åcca¡nH Gaün AmounlCr€dfior

857.00BELLCAI,IÀD/4 AT'I}I ACCTS RECEIVASLE
5115 CRÊEKBANK ROAD,2ND FLOOR
MISSISSAUG¡{ ON L4WöRl

CUSTOMER PAYI/ENT CENTRE

P.O. 80X 3850 STATToN DoN MILIS
TORONTO OÍ.l M3C 3XS

1,404,05BEIJ. CANADA

8EIICAI'IADA P.O, 30X 9000, S'tN DON Mlu-S
NOßTH YORK ON [ßC2X7

4,388.{1

CASE POSTAIE 8712, SUCG CENTRE.VIIJE
MONTREAL OC I-ßC 3P8

AË[J-CAÎ,|ÁÐA 1,715,01

3891 SI(WEWSTREET
rútsstssAuGA 0N r-6M 8Al

'1,t98.40BENNETTS LUMPING

1105 WFTIINGÍON ROAD SOUÏ}I
LONOON ON ME1V4

t,369.57

P.O.ËoX 1213

I1333 AIBION VAUßûIAN ROAO

KIËINBURG, VÂUGHAN 0N l¡J roo

8ËST CHo|CË EXPRESS e
DEL¡VERY LTD

I 1,1t3.39BRAMPTOI HYDRO C/O PRMESSING CE¡{fR€
PO BOX 4371 STATION A
TORONTO ON i'5W3F4

98,400.10å7 ADESSO DRI\E
VAUGHåN ON L4K3C7

TRSNTWOOD C|¡SSICS

19,550.75C.J, GRAPHICS INC, 560 HENSÂLLCIR
MISSISSAUGAON EA lYI

24,4\220200 - 700 APpLEWOoD CRESCENI
VAUGHAN ON L4K5X3

CALTOWAY REII.
HARMONY

28,1t8.522OO - 7OO APPIEWOOD CRESCENT

VAUGHAN ON L4K5X3
CALLOWAY REII

{ËTOBTCoKE-|NoËX) lNC,

5,967.9820Û - 7OO APFTEWOOD CRESCENT

VAUGHAN ON L4K 5X3
C,AI.TOWAY REIT

(oRTEANS)rNc.

Page 3 of 14



. FoRM 33-
Notlæ of lntention To Make a Proposal

t$úsect¡on 50.4(1 ) of the Ad)

ln lhe matterolthe proposalof

1101'1037 Canada lnc (d.b,a. Sombay)

of lhe Cityof Tomnlo

[Júoltrcdlto¡¡wlth cl¡lm¡ of S50 ormo¡o.

Addtess AcccunH Chkr¡Â¡rrn¡ntCrEdltd

CALLOWAY RETT-F, STICK

PONÐ

2OO . 7()O APPI.EWOOO CRESCENT

VAUGHANON L¿KsXO
1f,821.ft

cArrowAY R€IT(HALTF¡X)

rNc,

200- 700 APP|."EWo00 oRESCENT

VÀUGHAN OI'I L4KSX3
17,865,10

CAttOWAY
RÊIT.WINNIPEG SW

FIRSTPRO SHOPPING CENTRES
2OO . 7OO APPLEWOOD CRESCENI
VAUBHAI'¡ ON T4K5X3

t,921,10

200 . 700 APPI.Êl^/ooD cREscËNÎ
VAUGHAN ON L4KSX3

6,419,48CALLOWAYREIÍ.CAìiI8RIDG

E INC.

98 ORFUS RD
TÖR0NIO Of'l il,64110

391.46CAMETTIA RENEE DÀVIS

p4å.78cÀ¡lAoAPosT
c0RponAloùl

C/OPAYMENT PROCESSINC
27OI RNERSDE OR
OTTÀI¡VAON KÎA1L7

24,000,000,00CANADhN ll'lPËRIAL BAI¡K
OF COMMERCE

C/O CAI.¡ADIAN REA¡. ESTATE INV. TRUSI
,?5 BLOOR STREEÍ, SUITË }SOO

TOROI'TTOON M4W3R8

t6,529.34GANADIAN PROPERTY

il0r.ÐlNcs (oNTARlo) lNc.

24581.44CAI'IDOR LIFT SERVICE INC

1062 TOOKË BLVD

BURLINGTOT{ ON T7T 4AO

24jntACATEGORY 5 ÍÑIAGING

5t4.34ctNTAS- 8C

4.271.07CINTAS CAIIAOA LTD. 1I1(l ËUNT RD.

TOR0NTOOMItßJ 2Jã

624.611470 t'toBEL
BfrJCHERVIII.E OC gB 5H3

CINTAS CORPORATION

#857

1,106,25SOOO GUILDFORDWAY

COC[Jlll,AM SC V38 7N2
crTY oF cocu.Jlït*AM

Page 4 of l4



. FoRM 33.
Notbe of lntenllon To Mske a Proposal

(Suhæ{on 50.a(l } of the Ad)

ln lhe matter of lhe Foposal of
f 1041037 Canada lrrc (d,b,a Bombay)

of t\e Clty of Tormto

tl¡t of Gndlton ulúr drltn¡ of Ffl¡ or ilon

CrËdlbr Addrags Âæornü ClalmAmount

CITYWIDE PACKAGING
sot_uT¡ONs rNc,

lSO IROII\,Eßs ROAD
WOODBñDIGË CN t4L 524

2,440.80

CI,ARXË TRANSPORT INC 3s,ô64.52

845 ÛqRYRAYDRIVE
NORT}IYOflKON ñ,Ot 1P9

1,92S.30CLASSIC FIRE
PROTECTION INC,

CLËÀI.ISHINE P.o 80x5S130
770t¡vvnËt'lcËA!8. w.
TORONTO 0N lvß43C8

1{),tgg.7g

5380 TIMSERI.ËABtVü.
MlsstssAucA c['l L4w 2sõ

COLOURFAST SECURE

CARO TECHNOLOGY INC.

COMPLäTE PLUMBING IOS MËRRITT STFEËT
8T, CATHERINESON I¿T 1Jl

't,206.95

CI3 AD/AI'ICE RO, BUILDING A
T0R0N10 0N M8Z2Sõ

1,017.00CONTROLFIRE SYSîEMS

rOO. 223 COLONI.IADË ROAD SOUTH

OTTAWAON I€87K3
17,710ÅtCONTROLËX

CORPORATION

ËI,EVENÏH FLOOR FORTIS BU II,OING

F.O, BOX A37, WATER STREãT
S'TJOHN's NL A1C 5J9

sn.11CURTIS, ÞAY'/E

10,7f9.80Ëo Box 10807, sT Tlot'¡ MA|N

AIRORIEAE T1A OH8

CUSTOM OETJVERY

soLuïtoNs lNc.

872 AI\IDERSON A!ËNUE
MILTON OT¡ LgT 4X8

904.00DANNICK Eq.JIPMËNT

sotuTloNs

1,tß,m112-l KqUå{WAY
PÂRAÍYIUB NJ 07852-3508

DHLISC HONG KONG

LIMITED

t,527.28325I OUFFERIN 8IREET
TÕRONTO 0N iiÉA fr2

DIGITAT PflINT
INNOVATIONS

909.9830 SIERRA VISTA TERR.ACE SW

CAIGÀRY r\8 T3l,l 3C5
EAGL: EXPRESS L'TD, OR

RICK PETRY

Page 5 of 14



Dlstrict of:
Division No.
Court No,
Estale No.

-FORM33-
Notlce of lntentlon To Make a Proposal

(tubsec'tlon 50.1(1) of the Act)

ln lhs matterof tho pmpoqd of
11041007 Canada

th€

lJ¡t ofCttdltpntr{ür cldmr dts50 ormora

Ad¡ess Accounil Clakn ÀmdntCreCitor

60 WÊSÏ 3RDÂ!çNUE
VAIICOU!ËRBCVãY IE4

EDOIES HANEUP DISPIåY
LÏD.

t5,024,61

3-2qll MARKHAåI| ROAD

TORCÈ'|ÍO 0û.¡ À|1X0BB
ËIGASTAËFING
soLUTloNstTD

10,175.10

PÀYMEI.ÍT PROCESSING DEPT,

P.O.80X 644

SCARBOROUGH ON M1K5TI1

2,26209

ÍNERGY + ING P.o,BOX r0õ0
1500 Ëtst{oP ËruEr
CAMBRIDGÊ ON MRSXô

P,O. BOX3080STATIOÌ',A
MtsstssAuGcoil t.5/\3v6

't,804.90ÊNËRSOURCE fIYÐRO
MtsstssAuGA

ENIIAX 5,381.94

ENWN IMUTIES \54L76

2,7t7,ö2EPCOR P.O, BOX 100
EDMONTON A8 T5J 3Y3

55å DOVEf,COURT RO.

TORoNTO 0.t t¡0H2Wñ

5,271,50Ës ËLECTRIC tNC.

98 ÖRFUSROAD

TORONTO ON [öA ILg
F,B,t" rNC. 9,600,000.00

151 BRUNELROAD, UNITS9 & 10

MISSISSAUGi4 C[,] L4Z zHt
5]U.24FACiUlv PLUS

FIRSTCONSTANT
DEVELOPMEMS LIMITED

200 - 700 ¡{PP|,"EWOOD GRESGENT

VAUGI.IAN ON L{K 5X3
4,262,22

1403{ 8IËELËS AVENUE WEST

HORNBY CN TOP 1ËO

4,612.55FL SIGNS
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District of:
Dlvislon No,
Court No.

Estale llo,
-FoRM 33 -

Notica of l¡tenllonTo ì¡âke a Pmposal

{9ubseclion 50.1(1} of tùe Act)

ln the matlerof lhe pnoposalof

11041037 Canada lnc (d.b.a. Sombay)

offm

Url of Cndlhrwlth cl¡lntr d950ormqè

Crîdlbr A#rsss ÉocounH Cla&n Ar¡tount

TO¡IOS PLACËMENT
IMMOFII.IER

OOMINAR iIAIL CFIAMT,qN
2151 BOUL I.APINIERE
BROSSqRD OC.I4W2T5

10,053.96

FÛRTIS BC P.O. ÐOX96OO STN TERMINAT
VANCOTJIEfi BC V6B 6M9

251,71

1390 BARRE STRFFT
MONIfiEALATffiC 1M

1,25ø,42

GAZITERE 7ffi,goUI.FVARD GREÐER
GATINEAU OC.NV 3PO

314.,15

CREIT MONTREAL

200 - 1010, RUE SHERBR@|G O
MO¡ÍTREAL QC KA 2R7

GRj\l.lD ItTOY PO BoX 5500

DoN i¡lltrs0N M3c 315
6,789.52

10-2r8Pt-ArNS RoAD E

SUruNGTON ON IJf 2C3

GUI.INEBO CANADA INC gVAN ÞÊR GRÂAF COI'RÏ
BRAMPTON ONIfT 5E5

1,232.95

CWL RÉÄJTY ADVISOR8

INC.ITÊ

3OO - ONE CITY CENTRE DRIIE
Mrssts$qucA 0{\t L6b 1M2

ilAWf,FtS|GNSA
ßSAPHlCs

,2 GRÉNTEII-CRËS, UNITC
OTTAWAON lec (1G2

100 RUNMÛIEDE RO{D
T0RONTO ON fvßS 2Y4

HEATIIER cll"li,lOUR 3,051.00

HIGHI-AN Þ CONSTRUCÎ1ON 3,367.40

HoLAND LEASTNG{1905)

LTD.

6700 RUESANT.IACQUES
MONTREáL QC H4B lVO

1,508.05

ilor-AND LEASTNG (1995)

LTD,

8525 DECARIE 8LVD.

I'|ONIRËAL OC I'l4P 2J2

{1,775.ü0
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- FoRM 33 -

l.,lollæ of lntentbn ïo Make a Ðoposal
(Subsection 50.4(1) d the Ac$

ln ths matter of lhe proposal of
1'1041037 Canda lnc (d,b,a. Ðombay)

of lhe Clty olTorunlo

Ll¡tol0ndlton wllh cl¡lmr of S$0 ormorc

Address Acooun# Clabn Amount

6700 RUE SAINT JACûUES
M0\|TREAI0C l'l4B 1V8

28,0õ9.00

HOME TRESH CLÉ\ñIING
sÊRVtcEs

11752 SHEPPARD AVE. EAST

SCARâÕROIJGH O}I M1B 3W1
s17.'t7

P.O. BOX 22{9, gÍilt LCo 1

HAtvllLlON ON L8N 384
2,000.98

IIYDRO ONEl,lEfW0MS
tNc-

?31.84

1,917.30HYDRO OÏTAI/UA P.O. 8OX4483,PPJ4Sl, SIAT|ON A
TÖRONTOO{ lvSW 621

HYDRO QJEBEC t.P, f t0å2, gucö. cENTRË-vuË
MONTRzu OO I-I3ç 1V8

IAN'S CARTAGE ô885 EGREMONT DRIVE

LONNONON IüHffi6
42S.40

ÎOIVI¡ OF Mtr'ITROYAL
5524 RUE FEf,RIER
MONTRFJTQO IiIP 1M2

4ílfl,X

POBOX t7m
DOù,lMllL$ON lvSC4J4

2,fiz,flIMPERIATOL

765.¡0INNFOWERCORFORIÏION

14,700,000,00

14,4m.00IVANHOË CAMSRIOGË INC. ïsAwwAssEN MtÈ8 irÁN oFFICE
500{1 0ANOE PASS WAY

TSAWWASSEN BC V4M 083

C/O ADM]NI STMTION OFFIçE
555 STERLING LYON PARIffAY
WNNIPEGMË R3P21iI

29,ã28,08IVANHOE CAÌúBRIOGE ING
.WNNIPEG OUTLET

10,035.004 PARDÊÊ AVENUE, UNIÍ IOO

TORONTO ON lfiK 3H6

JÀU FM9I

Page I of 14



. FoRMt3-
Notlæ of lntenüon To Make a Pmpæd

(Subsec{on 50,4(l)of the Act)

ln üe matterof lhe poposal of
11041037 0anada lnc (d.b,a, Bombay)

of the Clty of Torlnto

Ud of Cndlþn w{ür clc}¡¡ ol 950 or moÉ

CrÉdibr Address Accourtil dalmfuu¡nt

JT MEOIA INC. 20906E HWY26
THE 8LUË MOUNTAINSON LgY OL.I

2,113.10

JUDY INO. 21 IS.ABELIj STREET
TORCI.ITO ON M{Y 1M7

14,3ô7.s5

IG ET.ECTflCAI LTD. P.0,80x227
CARPON KOA IL()

4,430.33

KRAUN ETECTRIC INC. . B8 ¡5 UßIGHT ST.

8T. CATIIERIIËS ON UPU6
9$/.11

KSH STAFFINO SOLUTIONS
rNc.

197 Wr-K|NSCI,¡ RD, UNíT#9
BMMFÏüi¡ON I.ST5E3

I-CBOIJR READY INC. P.O. BOX t9087, SÌAÏON A
TORoNTO 0N M5W 2tV0

714,1E

I-AWSON LUNDETILTP 1600 CA]HEDR,qI. PLÁCE
925 WEST GEORGIA STRËËT
vAlrcou!ËR 8c v6c 312

'1,759.98

r.Ës tMMËuBtÍs
CARREFOUR RICHEUEU

6,898,50

LOG|gnc
TRANSPORTATION LTD.

I 220 il,lCRKtùAÀt R0A0, UN|T# 4

SGARBOROTJGH ON M1H 3E{
19,181t3

TONOON HYDRO l1't HoRTON S'fnEET, P,O. SÕX 3060

LOl'lDOt'¡ 0N l.5A4J8
3,S53-81

LONDON UFE I NSTJRAI'JCE

c0
255 DUFFERIN AVE T54O
LONDOI'¡ ON ISA4K'|

602.17

MANITOBÀHYORO P.O. å0X 7900, STN MA|N

WNNIPEG MB R3C 5R1

1,965.46

MÀRKOLSO.I
PHOTOGR,APTIY INT.

12.30 TITAN ROAD

TORCI'¡TO ON lt$Z 5Y2
30,M9.00

MCDERMID PAPER

CONVERTERS LIM''IED
8.2951 BRtSroL CIRCLÊ
OAI(VII IF ON L6H ûP9

17,260.75
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- FoRM 33 -
Nolhe of lnlenlion To Make a Proposal

(Subsætion 50,4(1) of thêAct)

ln he matter of the proposalof
1 1 041037 Ganada lnc (d.b.a. Bombay)

of lhe City of Tomnfo
in the Prcvince ol

Ll¡t of Crodlton wlth clrlmr of ü50 or more

Credito¡ Addms Aøoun4 Clalm Amounl

MËRCURY TIGHTING
LIMIfED

11 ORTONA CT.
CONCORO ON L4K 3M2

5,051.24

MINISTËR OF FINANCE.
[,ANITOM

ÏAXATION DIVISION

101.401 YORKAVE
IUNNIPEG MB R3C OP8

12,753,68

MTS INÊ. Box75m
WINNIPEG MB R3C 38'

285.12

NEIÀ¡POUNÞI¡¡ID POWER

tNc,
2"ä98.87

NEWIT4ARKãT HYDROITÍ) 5S} STEVEN COTJRT

illEïVtvtARlG't 01.1 L3Y 622
1,259,63

NIAçAßiq PENINSULA
ENËNGYINC

7,f47 PIN OAK DRIVE, P.O. BOX 120
NIAGARÀ FALLS OñI UË 659

3,851,68

NOVA SCOTIAPOWËR INC. P.O. sOXt48
I{ALIFAX NS 33J 2W

4,100.7$

NVCOIICEPÎS LTÐ. Iõ26 LOUDOUN ROAD

VUNNIFEG MB R3S 1Á4

619.50

OAIffILTEHYORO F0 Box 1900, 861 REDWOOO SOUÂRE

oAlwrtlE oN L6K0c7
7,702.07

O8ËRFËIÐ SNOVVCAP INC 290.800ü BOUL DËCÀR|Ë

MONTREAL QC }I4P 2${
50,889"ô3

0Ë8 (ËMïC) tNC, C/O 20 VIC MANAGËMËNT INT,

51OO ERIN MÍLLS PARI(WAY
MlsslssAu6A 0N L5M 425

9,294.4t

ffiB REALTY INC. C'O PEN CENÎRÊ ADI,IINISTftATION
22I GLËNOAIEAVENUE
8T. CÁTI'IARINES ON UT 2K9

16,t{3.20

ORKIN CAT.¡ADA

coRF0MÍolr
5840 FAI.3OURNE ST
MISSISSAUGA ON t5R 485

2,273.73

OSIIAWA PUC NËTWORKS
lNc

P0 BOX 271

DORCHESTERON Nlt 1GO

3,350.70
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- FoRM 33 -

Nothe of lntenllon To Make a Prrposal

isubsedhn 50,4(1) of the Àct)

ln tha matter ol lhe poposd d
1'1041037 Canada lnc {d.b,a. Bombey)

of tlie Çlty of Torcnto
in the ol

Uil ût Crad.lton wlür dalmr ol ESll or mor¡.

Credltor Addrese Áccounil Cldn tunoünt

ovAïtof.¡ toGtsTtcs tNc, 63I RUE PÉPIH

SI'IERBROOKE QC J1L 1X3
19,916.95

PGM HEANNGANDAIR ãOO MÁPTEVIEW DRIVE EAST
tNNrsFtL 0N tgs 3A5

2,087:t4

POWERSTREAi¡ INC, p,Q.80x3700

COÑCORD ON L4K5N2
8,5ô9.70

PRIMÄR|S ÌI.IANAGËMÉNT

rNC,

RË CAI,IADAOf,lE, STO,IE R0Å0 trilll
201 - 435 810ilE RD.

CUÉLPTI ON MG ¿\6

1{,005.90

PUROLATORINC. POBOX{8OO STN ÀIAIN

cof,¡coRo 0ùr L4KoKl

PURFIE KNIGIITS
DEVILOPMENT INC.

3751 V|CTORTA PAB|( AVETWE
TORo$¡To 0N M1W3Z4

31,098.03

OUINTÐ( SEßVICE LTÐ 416.18

R,ADIAM
coMMuNtcATro'¡s coRP

1600. 1O5O WPENDËR STREET
VANGO{.JVÊR BCV6E 4T3

20,374,89

RECÉIVER GENER.AI CA¡IAOA REVENUE ÀGENCY, TECHNOI.OGY TÍRE
å75 HERON RD
OTTAWA ON K1A 

'81

32L48

RIOCAN R.E.I,T.IN fR FOR
n rorRrN PR0P,(KIRK|JAND)

RIOCAN PRæERTY SERVICES
5OO - 747S NËI,\fuIAN BLVD
L{ SAtrE QC T$N IX3

9,362.45

ROSËMËRE CE¡TTRE

PROPERNES LTD.

ATT¡I PLACE ROSEMEBE
401, BOUL I-ABELLE

ROSEMERE OC J/A 3Ï2

s,120.76

sqËD]E å C0. 8191, CHËMINMONWIEW
V]IT"E MONT.ROYAL oc I"I{P 2P2

1m2õ BEr.tEVorS
MOÑTREAL-NORD OT HIH 3C6

13,521,0ô
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" FORM 33-
Nolics of lnlenüon To Make a Pmposal

(Subsectlon 50.4(t)of tle Actl

ln tÞ matlerof tlr proposalof

110,{1037 Canada lnc (d,b.a, Bombay)

of the Clty of Torûnto

Udof Cr¡dltonwlth cl¡lm of &00 srnarù

Credltor Addrss ÂccounH Claim Ænounl

SIMFLYIED LIGHT'ING

soN.uïloNs tNc.
I2O1 - 2O{] YORKLANO BLVD.
TOROMT0 0{'lltllJ 5C1

3,993,44

SINßTAO NEWSPAPERS
(0ANADA 1988)UMTTED

zfl WIIIEHAILÞRIVE
¡¿iARKHÂ}T ON L3R9T1

6,002.5$

SIffRIDËR ËCIJIPMENT 1670 goNHilr- ROAD
Mlsstss,cucAoN r5T 1c8

1,423.80

SIffiOWERGROUP c/O CORY ESNÂRD
11892 COUNÏY ROAD I8
yüIüAMSSURG C[.t KoC 2H0

89t-76

2OO. 7OO APPLEWOOD CRES
VAUGHÅN ON L4K 5X3

4,408.r7

S5 ROYAT CREST COURT, UNIT 21-'22

MARKHAM ONUtRgXS
1,412'60

so{.tmoNsMED|A 7937 HENRI,BOI.RASSA OTJEST

ST.II\WENT QCtl4S 1P7
776.08

SPEED.E DELMERY

sËfit/tcËs
7337 FINERY CRES.

M|SS|SSÀUGA 0ìl |.ÅT 3Zg
1,898.00

SPËEDY IRAI,IWOfiÏ 285 RUÏHERFORD ROAD SOTJTH

BR ITPToN0NtåWfVS
53,785,99

STANDARD MECfIÁNICAL

SYSTEM8UMITED
3055 UINIVERSi{L DRIVE
M'SSISSAUGA ON t4X 2E?

13,2'12,80

STBIVART MCXETVEY PURDTS WI.IARF TOVIER I, PO BOX 997
HAUFÐ(Ns A3.J 2)C

923,85

STINGR,AY BUS¡NËSS INC. 730 NUË WËI.IJNGTON
MONTREALOCTBC 1T4

9,1 I 3.94

STYIF DËMOCRACY 27OO DUFFERJN ST, UNITO2

ÏORONTO ON ùMB 4J3
9,0'19.83

SWAII DUST CoNTROL
UMITED

35 UNIVERSITY AVENUE EAST, I,.INII#3

WATERLOO ON IUJ 2V9
259.56
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- FORtr{ 33-
Noüæ of lntenton To tr4akea Proposal

(Subsec{on frO.afl } of the Act)

In ll¡g matter ol the pnoposal of
11041037 Canada lnc (d,b.a. Bombay)

cf the of Tomnlo

U¡t slCndlton ulür cl¡lm¡ of *90 or mo¡a

Cr¡dÍtor Addræ¡ Ancotn# GlElm Àmount

TELUS COMMUNICATIONS P.O.80X7l/5
VANCOTJIER BCV6B 8N9

262.72

"THE CREATIVE GROTJP P.O. BOX 57349, STAT|oN A/SLCC, A
ïOROû.|TO Clt{ fr6W 5li¡15

10,170.79

I}IE EPOCH TIMËS MËDIA
rNc.

2,712,N

]}IE ËOUITAELE LIFË INS.

CO, OF CANADA
ONE WESIï{OUNI RÛAO NORTII
P.O BOX 1OO3 S'IN WATERTOO
WÂTERLOO ON r.rzJ {C7

24,r80.80

2Ì,$m.64

TORAM MËTHAI.IICAL I N C. 2-157 H¡,RW000 A\¡E NORTH, SIJIIE 235
AJÐ(ONL.IZ@6

2,11L16

TORONTO HYDRO P.O. BOX449O, STATION A
ToROÈITO ON [,FW4H3

9,271.90

TORONTO PAUETå SKID 7384 TMNI¡IERE DR
Mtsst$sJ{ucA0Nt_5s ltG

2,964.84

TRIUMPH CUSTOMS
BROKFRAGE SËRVICE INC.

3030 ORL{lllD0 DRÍVE

MISSISSAUGÅ0N L4V lst
42,547,07

SOSOORTAM)ODRIVE
MISSIS8AUGAON LlV 1S8

136,634.¡8

TYCOINTEGMTED
SECURIWCÂNADA INC.

lO(] - 40 S¡EPPARD AVE WEST
TORoNTo olt ilnN 8K0

7,240,72:

ULINE CA¡¡ADA

CORPORATICD.¡

Box 3500, RPo srREËrsvtttE
MtssrssAußA 0N l-sM Oss

1t,592.47

UNION GAS LIMITED P,O. BOX4001 S.f}'l A

T0R0NT0 oN f\6W062
261.90

BOX {466, STATIOI'| A
TORONTOONMsWlCS

1,891.98
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- ËoRM 33 -
Notic¿ of lntention To Make a Proposal

(Subsectlon 50.4(1)of the Act)

ln lhe malter of be proposal of
1'1041037 Canada lnc (d,b.a. Bombay)

of the Oity of Toronlo

Onlario

1 1041037 Canada lnc
lnsolvent Person

Urt of Crcdlton rrdür clalmr of $50 or morË.

Creditnr Address Acæunff C'laim Anmunt

WASTE CONNECTIONS OF

CÁNAOA INC.

610 APPI".EWOOD CRESENT,2ND FLOOR
VAUGHAN ÔN L4KOE3

41,787,40

WËST EDMOI{TON MAIL POSTOFFICE BOX 14.I7. STATION M

CALGARYAB TZF 2LO

WNNIPEG FREE PRESS 1355 MOUNTANAIIE
WNNIPEG MB R2X3Bô

5,m5.00

WORK PLqCË SAFETY &

INSTJRA},ICE BOARD

P.O, Ð0X 4115, SrATþN A
TORONTO ON ¡.,5W 2V3

13,162.91

Total 50,857,451.69
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- FoRM 33 -

Nollce of lntention To Make å Proposal
(Subrætion 50.4(1) of tbe Act)

ln lhe Matler of the Nollce of lntenüon to make a Proposal of
11041045 Canada Ino (d.b.a. Bowring)

of thê City ol Tomnto

in the Pmvlnce of 0ntado

U¡l ol Grsdlbn wlth cl¡lmr of P50 or mora

C¡edfbf Address

13Û5809 ONTARIO LIMITËD 20,863.44

J429484 ALSERTA LTD. ,r3,50

24ô7817 oNTAR|o tNC, OA
WINDSORCROSSING

0uTr..Er

t7O INDUSTRIATPARI$AY NORÏH, UNIÍ A1

^uRoR{ 
oN t1G 4C3

8,738.70

40? ETR PO BOX1(}7, STAÎON D

SCARBOROUGTI ON M'R 5J8
1,295.34

6 WARWTK WAY
BR/{MPï0N 0f{ L7A 2Xg

807.95

A"P.I. AI.ARM INC. 7OO-5775YONGE S'TREET

TORONTO ON II2M 4J1
887.q

ACCËI.IRATEÐ
col'rNEcTtoNs

374G1 55 WÊLLJNGÍ O}'I STREET WEST
ÍORONÏO ON ¡T5V3HI

932.21

ACCEO SOLUTIONS INC. GEMMAR DÍVISION. ACC€O RETÂILI
61O0- 7ü RUE QUEEN

MoI{TREÀI AC fBC 2N6

21,930.41

ACC0UNTEi¡lPS FILE T57349C, STATIOñ] A/SUCCURSALE A
P.O BOX 57349/ C.P. 57349

TORONÏO ON [,SW5M5

22,353.56

ADl SECURIW SERVICES
CANADA,INq

8401I.åNGELIER
MONTREAL OC H1P 2C3

1,109,05

ALCO UGHÏINT LÏ0. 1()O CARI,\URËN ROAD
WOOOBRIOGE ON L4L 8A8

11,391,9S

ÀLTEC TMNSLATIONS c.P. 1086

SAINT.I.AZARE æ JIf 2ZI
588.30

APEX COMMUNICAÏIONS

tNc.

201"137U 104THA!€NUE
SURREY 8C V3T 1W5

832.80
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- FoRM 33 "
Notiø of lnlenüon To il,lake a Proposal

($ubsætion 50d(1) of tlrc Act)

ln he Matter of the Nolhe ol lntenüon lo make a Proposalof
1104'1045 Canda lnc. {d.b.a, Bowring)

of the Clty of Toronto
ln lhe Provlnæ

U¡tof Cndiþ¡¡ wlth cl¡lm¡ of ü50 ormor*

Credäor Addoss Åmrndl Cl¡Jtn Arno¡nt

350 ENGLISH DRIVE
MONCTON NB ElE 3Y9

5,949,36

ÂURORANORTH
CG'ÍENAÍ'ICY

ATTTú ACCOUNTS RECEIVASLE
2M .7M APPLEWOOD CÃESOENT
VAUGHAN ON L4K5X3

15,988,99

8ANK S1. MEWS tTD
PART}¡ER

?O3S 8ÅFFIN AWNUF
OTTAWAON KlIi 5X2

2e590,80

51 OLD PËNNYT4IETI ROÀÞ
ST, JOTTN'S NL A1E 6A8

t,092,50

BG I{YDRO P.O. BOX 9501, SIN T€RMIML
VANCOUVER BC VGB,lNl

t,300.06

B€I"ICANADA P.O. BOX 9000, STï.¡ DoN Mttts
NORTH YORK oN lvBC 2X/

3,807.06

EETL CÂ¡¡ADA 0ASE PÖSTAI.E 8712, SUCC CÉNIRE-V|ILE
MOI.ITRÉAL QC I-ßC 3Pô

1,334,t4

BEST CHOCË ÊXFRESS û
DEIMERY LTD.

P.O, BOX 12I3, XLEINBURG
f 1339 ALEION VAUGTIAN ROAD
VAUGHAN ON LOJ ICO

278.@

BRAMPTON HYORO C/O PROCTSSING ÇENTRE
PO 8OX STATON A

ÏORONTO ON MsW 3P4

4.789.67

BRÉr{fwooD cLqsstcs 57 ADESSO IIRIIE
VAUGHAN ON L4K 3C7

f08,120.ß8

BURUNGTON IIYDRO INC. 1340 ERAI{Ï STREEÍ
EURIINGTON ON t7R 3Zl

2,128.18

C.J. GRAPHICS INC. 560 HÊNSALL CIR.
MISSISSAUGAON I.5A lYI

7,239,1t

CAI,T,OWAY REIT.
ETOBICOKE

ACCOUNTS RECEIVABLE
2OG7O() APPLÊWOOD CRES,

VAUGHAN ON L4K5X3

23,213.62
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Dsúict of:
ÞMsion No.
Court No,
Estats No.

. FORM 33 -
Notlce of lntentisr To fi,laks a Pmposal

(Subeclion 50.4(1) of the Acl)

ln lhe Metter of fie Nothe ol lnlentlon to make a Prcposd of
11041045 Canada lnc. (d.b,a, Eovtíng)

of lhe Clty of Tomnlo
ln lhe

ll¡t of Gpdlton with cl¡lm¡ ol 950 or mors

Cædlbr Address Accoun# ôlalm Amunl

CAI.IOWAY REIT-REGINA
E

z@TOOAPPLEWOOD CRES.

VAUGI'IAN ON L4K 5X3

'14,961.04

CALLOWAY RÊIT
(oRLEANS) rNC,

2OG7OO APPLËWOOD CR€SCÉNT
VAUGHAN ON t4K5X3

5,905,01

200.700 APPLEWOO0 CRËSCÉ¡{r
VAUGHAN ON L4K 5X3

20,267.50

CATLOWAY
ñEIï(CÀMBRTOGE) rNC

2OO.7CN APPLEWOOD CRESOENT
VAUGHAN ON L1K 6X3

5,AZU

çAUOWAY RËIT-STICK
POND

2OO.ilIO APP LEWOOD CRE.S,

VAUGHA}I ON L4K5X3
22,93t 33

CÆTOWAY RAT-WNNIPEG
s

200'700 APPT.EWOOD CRES.

VAUGHAN ON L4K5X3

'1,919,12

CANADIAN |I¡IPERIAL BANK

OF COMMERCE

25 KING STREHT WESÍ, 1 6'tH FL
TORONTO ON lì,|51142

CATEGORY õ IIIAGING 1062 COoXE SL\D
BURI.INËTON OI{ LrT4A8

1,114.16

CDWCANADA INÇ 3OO.2O CARLSON COURT
ETOÊICOKE ON [4sW7K6

9,54254

CHUBB ED1'I'AÂD8 P.O BOX 57005, STATION A
TORONTO0N r!þW5M5

clNïAs oANADA LrMlrED (

TORLAKE)

1110 FLINT ROAO
TORONTO ON IßJ 2J5

3,608.21

CI.ARKETRANSPORT INC PO80X32
CONCORD ON L4K IB2

12,993.28

cr-Àsstc FIRË
PROTECTION INC.

646 GARYRAY ÐRIVE

NOR'ffi YORK ON MgL1Pg
2,181,9€

CN-EAN SHINE P.O. BOX 58130

770I-AÌ¡I'RÉNCEAVE W
TORONÍO ON lv6A3C8

7,Ut,71
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Dlsùkt of:
Division No.

Court No,
Estate No,

- FoRM 33.
Notfce of lntentlon To Make a Proposal

(Subsætion 50,4(1) of the Act)

ln the Matter of lhe Noliæ of lntentlon to make a Proposal of
11041045 Canada lnc. (d.b.a. Bowring)

of the Cfty of Toronto

L]¡t ol Gmdlton wih clalm¡ of S50 or more.

Credibr Address AcoounUÍ Clalm Amount

CREIT MANAGEMENT LP. 2O|).IO1O SHERBROOKE WEST
MONTREAL QC I-I3A 2R7

7,096.66

CUSHMAN E WAKEFIEI."D

ASSFT SERVICES 

'NG 

-
BILLINGS BRIDGE PLAZA

BILLINGS BRIOGE SHOPPING CENTRE - ADMIN,
2018 .2277 RIVERSIDE DRIVE
OTTAWAON K1H 7X8

5,650.00

DELL CANADA INC. P,O. BoX 9440, STATION'A'
TORONTO ON MsW 3PI

2,393.06

DIGITAL PRINT
INNOVATIONS

325I DUFFERIN STREET
TORONTO ON [16A 2T2

I,957.00

DIRECT ENERGY

REGUUTED SERVICES
P.O, BOX 1520

639 sTH AVE SW

CALGARY AB T2P 5R6

366,1ô

EDDIE'S HANG UP DISPI.AY
LTD.

60 WEST 3RD AVENUE
VANCOUVER BC VsY IE4

808.18

EIGA STAFFING

SOLUTIONS LTD

3-2901 I\.IARKHAM ROAD
TORONTO ON M1X OBO

4,1 97.67

ENBRIDGE GAS

DISTRIBUTION INC.

PAYMENT PROCESSING DEPT

P.0. BOX 644

SCARBOROUGH ON M1K5H1

J,574.U

ENERGY + INC. P.0. Box 1060

1500 BtsHoP sT,
CAMBRIDGE ON N1R 5X6

1,767.90

ENERSOURCE HYDRO
MISSISSAUGA

PO8OX3O8() STATIONA
MISSISSAUGA ON L5A 3V6

6,580.40

ENMAX P.O, BOX 29OO STATION M

CALGARYAB TN 3A7
6,241.80

EPCOR CUSTOMER SERVICES

P.O, BoX 500
EDMONTOT,¡ AB TsJ 3Y3

4,941.71

ES EI.ECTRIC INC, 558 DOVERCOURT RD.

TORONTO 0N lv6H 2W6
847,50
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Dlstrict of:
Division No.
C,ourt No.

Estate No.

- FoRM 33 -
Notice of lntentlon To Make a Proposal

(Subsællon fO.4(1)of the Ac{

ln lhe Matler of lhe Noüæ of lntenüon to make a Proposal of
11041045 Canada lnc. (d.b.a. Bowring)

of lhe City of Tomnlo

ll¡t of Crcdlton wlth clalm¡ of 950 or mora

Credilor Addrus AccounH Claím Amount

2730 HTGHWAY #3,
OLDCASTTE ON ¡OR lL(¡

1,79s,50ESSEX POWER LINES

CORP.

EXCEL PERSONNEL INC, 3737, RUE NOTRE.OAME OUESÏ
MONTREAL QC I-I4C 1P8

1.720.32

F.B,l. tNC, 98 ORFUS ROAD

TORONTO 0N lvl8A lLg
9,600,000.00

2TAVENUE BAYVIEW
PolNT4r¡tRE QC tFS5Cl

35,431,95FINDECOR INC.

COMIMR ¡TAIL CHAMPI.AIN
2151 BOUL LAPINIERE

BROSSARD QC J4W 2T5

8,0t7.24FONDS PLACEMENT

IMMOBILIER

f 3,910,76FORBO FLOORING CORP

CA¡IADA

LoCKBOX PROFI| -E# T56503C

P.O, BOX 56503, STN A
TORONTO ON MsW4LI

825, RUE ST.LAURENT QUEST
LONGUEUIL QCJ4K 2VI

4,250.95FPICOMINAR

I39O BARRE STREET
MONTRÉ{LQC ].ßC 1N4

1.171.32GARDAWORLD CASH

SERVICESCANADA
CORPORATION

47,805,98539 VILI.AGE ROA[)
MORI]+HEIGHTS QC "ÐR 1HO

GOURMET VILI.AGE MORIN

HEIGHTS

5,050.82GOWUNG I-AFLEUR

HENOERSON LtP
1 FIRST CANADIAN PljCE
f 60Þ100 KING sT, w.
ToRONTO ON t!t5x'lG5

1,009.09,IO8O 
TAPSCOTT RD., UNIT#g

SCARBOROUGH ON MlX 1E7

GRACE MECHANICAL LTD.

15,719.66P.0, Box 5500

DON MILLS ON M3C3L5
GRAND STOY

2,22f .309 VAN DER GRAAF COURT

BRAMPTON ON L6T 585
GUNNEBO CANADA INC.

Page 6 of 13



District of:
Dlvision No.
Court No,
Estate No,

- FORll33-
Notlæ of lntention To Make a Proposal

(Subseclion 50,4(1) of lhe Act)

ln the Matterof the Notice of lntentlon to make a Proposal of
11041045 Canada lnc, (d.b,a. Bowring)

of the Clty of Toronto

Llst ol Crcditon wlh clalmr of ts50 or morE

Credibr Addßss AccounH Clalm Amount

HARMA}I INVESTMENTS 310 ANMGEM BLVD

MlSSlSSrqUGiq 0N L5T 2V5

3,390.00

HAWLFY SIGNS &
GRAPHICS

12 GRENFEU CRES, UNIT C

OTTAWA ON K2G OGz

1,028,30

HIGHLAND CONSTRUCTION 9476 FIVE SIDE RD.

MILTON ON IJT 7K8

f ,27't.55

HoIáND LEASTNG (1995)

LTD

8525 DECARIE BLVI)

MONTREAL OC IIAP 2J2
i9,000.00

HO|-AND LEASTNG (1995)

LTD

8525 DECARIE BLVD

MONTREAL QC ¡14P 2J2
19,500.00

Ho|-AND LEASTNG (1995)

LÏD.
ET()(¡ RUE SAINTJACQUES

MONTREAL OC II4B 1V8

3,823.94

10,000.00HOLqND LÉqSING 1995 LTD 6700 RUE SAINTJACAUES
MONTREALQC FI4B 1V8

P.O. BOX 2249, STATION LCD I
HAMILTON ON t,8N 3E4

3,353.19HORIZON UTILITIES CORP

,f ,351.98HYDRO OTTAWA P.O. BOX 4483 / C.P. ,1483, STATION A
ToRoNTO 0N M5'¡' 5Zl

C.P. 1 1022,SUCC CENTRE-VI LLE

MONTREALOC H3C4V6

7,f60.68HYDRO QUEBEC

PO BOX 1700

DON MILLS ON M3C 4J4

3,629,89IMPERIAL OIL

747.75INNPOWER CORPORATION 7251 YONGE STREET
INNISFIL ON LgS OJ3

I11 ORFUS ROAD

TORONTO ON I/16A 1M4

14,700,000,00ISAAC BENNET SAIES
AGENCIES INq

19,582.50TSAWWASSEN MILLS MANAGEMENT OFFICE

SOO(] CANOE PASSWAY
TSAWWASSEN BCV4M OB3

IVANHOE CAMBRIDGE INC.
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Disldct of:
Division No.
Court No,

Estate No.
. FORM 33 -

Notice of lntention To Make a Proposal
(Subseclion 50.4(f )of the AcQ

ln lhe Matter of the Notiæ of lntentlon to make a Pmposal of
11041045 Canada lnc. (d,b.a, Bowring)

of lhe Clty of Tomnto

ln the Pmvince of

Llst ol Credltoru wlh clalm¡ of S50 or more.

Addross AccounB Claim AmountCredltor

IVANHOE CAMBRIDGE INC. 555 STERLING LYON PARKWAY
WINNIPEG MB R3P 1E9

20,161.24

JAZ FM 9I 4 PAROEEAVENUE UN|T1M
TORONTO 0N l\,16K 3H5

7,380.00

JT MEDIA INC. 209868 HWY26
rHE BLUE MOUTTTAINS ON LgY OL1

5,333.60

KENNEDY COMMONS INC. FIRST GULF
3751 VICTORIA PARK AVENUE

SCARBOROUGH ON MlW 324

24,582.37

KITCHENER Wll"rtlOT

HYDRO INC.

P.O. BOX 9021

301 VICTORIA STREET SOIJIH
KITCHENER ON IüG 4P1

2,914.48

7933 HUNTINGTON ROAT)

WOODBRIDGE ON L4H ()S9
42,969.38KORSON FURNITURE

IMPORT

LAEOUR READY INC. P.O. BOX f 9087, STATTON A
TORONTO ON [,6W 2W8

'1,459.17

550 PROMENADE DU CENTROPOLIS

I.AVAL QC H7T 3C2

123,914.84UMP BERGER CANADA

rNc.

3,055.52LqNNICK TECHNOLOGY

tNc.
PO BOX 262

41'10.77 KING ST. WEST

TORONTO ON [6K 1J5

1600 CATHEDML PI.ACE

925 WEST GEORG]A STREET

VANCOUVER BC V6C 3U

1,624.00UqWSON LUNDETI LIP

5,748,75LES IMMEUELES

CARREFOUR RICHELIEU
(sr JÊqr0 LTEE

2500600 RUE PIERRE.CAISSE
ST.JÉAN.SUR.RICHELIEU QC .BA 1M1

4-1220 MARKHAM ROAD

SCARBOROUGH ON MlH 384

4,631.19LoGtsTtc
TRANSPORTATION LTD.

766,33111 HoRToN ST, P.O. BOX 3060

LONDON ON MA4J8
LONDON HYDRO
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Dlstrict of:
Division l,lo.
Court No.
Estate No.

- FORM 33 -
Notlce of lntention To Make a Pmpsal

(Subsætlon 50,4(1) of the Act)

ln lhe Matler of lhe Noüce of lnlention to make a Proposal of
11041045 Canada lnc. (d.b,a. Bowing)

of the Clty of Toronto

in the Province of Ontarlo

LIct of Crcdltoru wlür dalm¡ ol $250 or mora

C¡editor Addrcss Accoun# Clalm Amount

MADO. B HOLDINGS INC. FIRST MARKHAM PLqCE. MGMT OFFICE
3255 HIGHWAY NO.7 EAST
MARIfiAM ON IJR 3P9

42,901.60

MAGEN SECURITY
SYSTEMS LTO

3235 DUFFERIN STREET
TORONTO ON IU6A 2T2

296.63

MANITOBAHYDRO P.O. BOX79OO, STATION MAIN

WINNIPEG MB R3C 5R1

2,584.00

MGMICA REALTY INC. TOWN OF MONT ROYAL
5524 RUE FERRIER
MONTREALQCI.I4P 1M2

52,400.06

MERGURY LIGHTING
LIMITED

7I ORTOMCT
CONCORO ON L4K 3M2

1,249,93

MINIMILI.INNIUM
DISPOSiqL SERVICES

2475 BERYL ROAD
OAIOILTE ON L6J 7X3

1,412.05

MINISTER OF FINANCE 2350 ALBERT STREET
REGINA SK S4P 4A6

1,658.85

MINISTER OF FINANCE
(MANITOBA)

TAXATION DIVISION
I01.4O1 YORKAVENUE

WNNIPEG MB R3C OP8

5,702.39

MURR,AY CARTER 23 TULLOCH DR.

AJAX ON LI S 2S3
350.00

NEWFOUNDL{ND POWER
rNc.

PO BOX 12069

ST. JOHN'S NLAf 8 486
4,325.85

NEWMARKET HYDRO

COMMISION

590 STEVEN COURT
NEWMARKET ON UIY 6z2

2,341.64

NORTH STAR LOGISTICS &

BROKERAGE INC.

200-1 00 coNsrLtuM PLAcE
TORONTO ON M1H 3E4

3,499,14

NU LOOK METAL STORE

FI}CTURES

842 FAREWELL STREET

OSI.IAWA ON LlH 6N6

10,327.75
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Dislriclof:
Division No.
Court No.

Estate No.
. FORM 33 -

Notiæ of lnlention To Make a Propsal
(Subsectlon 50,4(1) of lhe Act)

ln üe Matler of lhe Notice of lntention to make a Proposal of
11041045 Canada lnc. (d,b.a, Bowring)

of the Clty of Torcnto

the Provinæ of Ontario

Ll¡t of Cndlton wiúr c-lalms ol 950 or mora

Cæditor Addæss AccounUl Claim Amount

OAI(I/ILLE HYDRO P.0. BOX 1900

861 REDWOOD SQUARE
OAI(üILIE ON L6L 6R6

4,644,71

OBERFELD SNOWCAP 29O.8OO() BOUL DECARIE
MONTREAL OC I-t4P 2S4

66,951,77

OMNIA SERVICES 1559 DUPONT STREET

TORONTo 0N i,t6P 3S5
140,659.41

oPB (EMTC) rNC. C/O 20 VIC IVIiANAGEMENT INC

51OO ERIN MILLS PARI(WAY
MtsstssAucA 0N r-5M 425

16,008.45

OPB REALTY INC, C/O PEN CENTRE ADMINISTRATION
221 GLENDATTAVENUE
ST. CATI-IARINES ON UT 2K9

22,722.80

ORKIN CANADA
CORPORATICF.¡

5840 FATBOURNE ST.

MISSISSAUGA ON LsR 485
274.59

OSHAWA PUC NETWORKS

tNc.
PO BOX 271

DORCHESTER ON NOL lGO
4,703.12

OVATION LOGISTICS INC. 531 RUE ÉPIN
SHERBROOKE QC JIL 1X3

5,206.18

PARTY CITY I225 FINCH AVE WEST

TORONTO ON M3J 2E8
4,5ô3.66

PAXARCANADA
CORPORATION

P.O. BOX 11024 POSTAL STATION A
ToRONTO 0N i45W 2G5

't,977,15

P.O. BOX 278

ORANGEVII.IE ON LgW 227
PITNEY BOWES 556.&f

POWERSÏREAM INC. P.O. BOX 3700

CONCORD ON L4K 5N2

2,349.50

PRICEWATERHOUSECOOP

ERS LLP

PWC CAC, PWC CENTRE

600.354 DAVIS ROAD

OAKVILLE ON L6J OC5

593.25
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Disbicl of:
Divísion No.

Court No,
Estate No.

- FORM 33 -

Notiæ of lntention To Make a Proposal
(Subsection 50.a(1) of the Acl)

ln the Matter of the Notlce of lnlention to make a Proposal of
11041045 Canada lnc. (d,b.a. Bowring)

of the City of Tomnto

Llst of Cr¡dltor¡ w{th clslm¡ of S5{l or mora

Creditor Address Accounül Claim Amount

PROMENADE LTO.

PARTNERSHIP

316.1 PROMENADE CIRCI.E

THORNHILL ON L4J 4P8

4,943,43

PUROI-ATOR INC, PO BOX 48OO STN MAIN

CONCORD ON L4K OK1

3,827.96

RADIANT
COMMUNICATIONS CORP

1600 - 1O5O W PENDER STREET
VANCOUVER BC V6E 4T3

18,936.25

RECEIVER GENERAL CANADA REVENUEAGENCY
875 HERON RD

OTTAWA ON KlA 181

612.30

RGIS P.O. BOX 2422 STATION A

IORONTO ON I'i6W2K6
18,372.37

RIO TRIN PROPERTIES
(KrRKr-Ar'lD) INC

RIOCAN PROPERW SERV]CES

500.7475 NEWNi|AN BLVD

l-{ S/qLLE QC t€N 1X3

4,759.77

ROBERT HALF

IECHNOLOGY
PO BOX 57349, STATION A
TORONTO ON M5W5M5

5,164.33

ROGERS WIRETESS INC..
9100

PO BOX 9100

DON M¡LIS ON M3C 3P9

11,004.50

ROSEMERE CENTRE

PROPERTIES LÏD,
ATTM PLACE ROSEMERE

4OI, BOUL I.ABELLE

ROSEMERE QC J/A 3T2

8,201.67

ROYAL SEI.ANGOR INC. 20 VOYAGER COURT SOUTH

REXDALE ON M9W5M7

'110,371.62

SAFD|E & CO. INC 8191, CHEMIN MONTVIEW

VILLE MONT-ROYAL OC I.I4P 2P2

48,976.37

SASK POWER P.O. BOX 6300, STATION MAIN

REGIM SK S4P 4J5

4,731.5s

SIMPLYLED LIGHTING

soLuÏoNs lNc.

I2O1 .2OO YORKLAND BLVD.

TORONTO ON M2J 5CI

57,156.52

SPEEDY TRANSPORÏ 265 RUTHERFORD ROAD SOUIH
BRAMPTON ON L6V 1V9

19,892.08
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Dlstrlct of:
Division No.
Coud No,

Estate No.

- FORM 33 -

Notice ol lntenllon To Make a Proposal
(Subsection 50 4(1 ) of the Act)

ln lhe Matler of the Notlce of lntenlion to make a Proposal of
11041045 Canada Inc. (d.b.a, Bowring)

of the CÌty of Toronto

ln the Province of Ontario

Ll¡t of Crediton wih clalm¡ ol ü50 or more.

C¡oditor Address AccounH Claim Amount

STANDARD MECHANICAL

SYSTEMS LIMITËD
3055 UNIVERSi{L DRIVE
MISSISSAUGA ON L4X 2E2

20,569.79

STEWART MCKELVEY PURDYS WHARF TOWER I

PO BOX 997
HALIFAX NS B3J 2X2

258.i5

STINGRAY BUSINESS INC. 730 RUE WELLINGTON
MONTREAL QC I.BC IT4

8,214.20

SUNRISE SHOPPING
CENTRE

C/O VOISIN DEVELOPMENTS LTD
303 - 246 THE BOARDWAI.X
WAIERLOO ON IüT 0A6

55,290.45

SUPERSTYTE FURNITURE
LTD.

123 ASHBRIDGE CIRCLE
WOODBRIOGE ON L4L3R5

31,809.50

TELUS COMMUNICATIONS P.O, BOX 7575
VANCOUVER BC V6B 8N9

481.13

THE CADILI.AC FAIRVIEW
CORPORATION LIMITED

TD CENTRE, PO 8OX 2. SUITE 38OO

TORONTO ON fVT5K,IAl
I,S{9.25

THE CITY OF CALGARY FINANCE/TÆ( & RECEIVABLE
PO BOX 2405 STN M

CALGTCRY AB T2P 3Lg

250.00

THE EQUITABLE UFE
INSURANCE COMPANY OF
CANADA

ONE WESTMOUNT ROAO NORTH
P,O, BOX 1603 STN WATERLOO
WATERLOO ON IüJ 4C7

23,908.61

ÏHE PAINTING EROTHERS 1563 BRYCE RD
MISSISSAUGAON L4W4C4

6,893.00

TINA GILTEN H.O,

ON
2,425.21

TORONTO HYDRO P.O. BOX,1490, STATION A
TORONTO ON M5W 4H3

22,338.57

TORONTO LIGHTING
SUPPLY INC.

955 ROSELAW¡I AVE.

TORONTO 0N lvl6B 186
1 1,053.55
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0istdcl ol:
Dlvlslon No.

Court No,
Estale No.

. FORM 33 -

Notice of lntention To Make a Proposal
(Subsecllon 50.4(1) of the Act)

ln the Matler of the Notice of lnlenllon lo make a Proposal of
11041045 Canada lnc. (d.b,a, Bowring)

of lhe City of Toronto

of Ontario

Ll¡t of Crcdltoo wih dalm¡ of ts50 or mora

Gredltor Addræs AccounS Claim Amount

TREASURER, CIW OF

TORONTO

Box 6000
TORONTO ON 1r,3N 5V3

761.81

TRIUMPH CUSTOMS

BROKERAGE SERVICE INC.

3O3O ORLANDO DRIVE
MISSISSAUGA ON L4V 1S8

323.33

TRIUMPH EXPRESS

SERVICE CANADA INC,

3O3O OR|jNDO DRIVE
MISSISSAUGA ON L4V 1S8

l8't,700.94

VERlDlidN BOX 4466, STATION A
TORONTO ON M5W4C5

3,467.32

WASTE CONNECTIONS OF
CANADA ¡NC.

610 APPTEWOOD CRESENT,2ND FLOOR
VAUGHAN ON L4K()E3

14,674.15

WORKER'S

COMPENSANON BOARD
P.O.80X 2323

EOMONTON A8 T5J 3V3
443.83

WORKERS COMPENS¿{TION

BOARD OF MANITOBA
210-363 BROADWAY
WNNIPEG MB R3C 3I.I9

250.85

WORKPLACE $CFEW &

INSUMNCE BOARD
P,O, BOX4115, STATTON A
TORONTO ON M5W2V3

9,718.22

XEROX CANADA LTD PO BOX 4539 STN A
TORONTO ON 1v6W4P5

12,808.60

Total 50,126,288,21

1 f041045 Canada lnc
lnsolvent Penson
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ONTARIO
SUPERIOR COURT OF JUSTICE

IN BANKRUPTCY AND INSOLVENCY
COMMERCIAL LIST

THE HONOURABLE n )
)

)

FRIDAY, THE zND

DAY OF NOVEMBER, 2018

Court File No. 31-2436097

IN THE IVTATTER OF THE NOTICI] OF INTENTION
TO MAKE A PROPOSAL OF

FI,IIID BRANDS INC.,

(Court Seal)

Court File No, 3 1-24361 08

IN THE MATTER OF THE NOTICE OF INTENTION
TO MAKE A PROPOSAL OF

IIO4IO37 CANADA INC.

Coint F'ile No. 3l -2436109

IN THE MATTER OF THE NOTICE OF INTENTION
TO MAKE A PROPOSAL

OF IIO41O45 CANADA INC.

ADMINISTRATION ORDER

THIS MOTION, made by Fluid Brands Inc., 11041037 Canada Inc. and 11041045

Canada Inc. (the "Dcbtors") fbr an Order, among other things, extending the time for filing a

proposal pusuant to s. 50.4(9) of the Bankruplc¡, and Insolvency Act (the "BIA") approving the

procedural consolidation of the Dehlors' proposal proceedings, authorizing certain couf-ordered

charges against the property of the Debtors and other related relief was heard this day at lhe court

house, 330 University Avenue, 71h Floor, I'oronto, Ontario, M5G I R7.

¡/,4øe/

TOR LAWr 9684784\1



1

ON READING tbe Notice of Motion of the l)ebtors, in particular, the Afficlavit of

Fred Benitah, $wom November l, 2018 (tlie "Benitah AffTdavit") and on reading the First Report

to Court of Richter Advisory Group Inc. ("Richter") in its capacity as Proposal Trustee (the

"Proposal Trustee") and on hearing the submissions of the counsel for the I)ebtom, cou¡tsel for

the Proposal Trustee, counsel for Isaac Benitah Sales .Agencies lnc,, and counsel tbr the Canadian

Imperial Bank of Commetce under the Credit Agreement ("CIBC"), being the first-ranJiing

secured creditor and primary operating le¡ider of the Debtors, such other persons listed on the

counsel slip, no one else appearing,

ËERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the time tbr service of the Notice of Motion, the Molion

Record and the First Report is hereby abri<Jged and validated so that this rnotion is properly

retumable today and that service, including the form, rnanner and time that such serice was

actually etfected on all parties, is hereby validated, and where such service was not effected such

service is hereby dispensed with.

2, THIS COURT' ORDERS that capitalized lerms used and not otherwise defined hereirr

have the meaning ascribed to them in the Forbeatance Agreement,

PROCEDI]RAL CONSOLIDATION

3. THIS COURT ORDERS that the Proposal proceedings of Fluid tsrands Inc.

(Court/Estate File No. 31-?436097), I 104I 037 Canada Inc, (CourVEstate File. No, 3l -2436105)

and 11041045 Canada luc. (Court/Estate File No 3l-2436109). are hereb¡,procedurally

consolidated.



-3-

4. TI-IIS COURT FUR'I'HER ORDERS that all fuither documents in any of the three

consolidated proceedings be filed with the Court under the CoutlËstate File No. 3l '2ß6A97 and

that the title of proceedings in all th¡ee consolidated estates is as follows:

Cout File No. 3l-2436097
Cout l-ile, No, 3l-243ó108
Cout File No 3l -2436109

IN ]'HE MATTËR OF THE NOTICES OF INTËNTION
TO MAKE A PROPOSAL OF

FLUID BRANDS INC.,
I 1041037 CANADA INC. and I 1041045 CANADA INC.

5, THIS COURI' ORDËRS thar Richter, in its capacity as the Proposal Trustee of the

consolidated Proposal Proceedings may administer the Proposal Proceedings on a consolidated

basis, and the Proposal Trustee is authorized to administer the Proposal Proceedings as if tbey

\,vere a single proposal proceeding for the pulpose of carrying out its administrative duties and

responsibilities as proposal trustee under the IIIA with respect to the administration of proposal

proceedings generally, including rvithout limitation:

(a) the Proposal Trustee is authorized to issue consolidated reports in respect of the

Proposal Proceedings; and

(b) the Proposal Trustee is authorized to perform a consolidated mailing, filing"

advertising and distribution of all flrlings and notices in the Proposal Proceedings

required under the BIA.

INTERIM FINANCING

6. THIS COURT ORDERS that the Debtors are authorized pursuant to s, 50.6(1) of the BIA

to collectively borrorv Revolving Post-Petitìon Loans (all amounts advanced urder the Revolving
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Post-Petition Loans alld ail other Post-Petition Obligations r¡ncle¡ the Forbearance Agreement, the

"DlP Facility") from the DIP Lendcr (as defined below) up to the amount of thc Credit pursuant

to the Forbearance Agreentent dated November I , 201 I between inter aliø the Debtors and CIBC

(in such capacity, the "DIP Lender") altached to the Benitah Affidavit (the "Forbearancc

rlgreemenf' or the "DIP Agreement")

7. THIS COURT ORDERS the Debtors are hereby authorized and empowered to execure

and deliver the Forbearance .Agreemenl (which is hereby approved) and such other agteemçnts,

mortgagçs, charges, hy¡lothecs or security agreement, or guamntees or other documents in

conneclton with the interim financing (together with all such definitive documents previously

executed and delivered by ttre Dcbtors to CIBC and the DIP Lender and presently in f'orce and

effect the "Definitive Documents") authorízed herein and are hereby authorized and directed to

pay and perform all of its indebtedness, inlerest and fees, liabilities and obtigations tcr the DIP

Lender pursuant to the DIP Facility and Deflnitive Documents as and when the same become due

or are to be performed, notwithstanding any other provision in this Order.

8. THIS COIIRT ORDERS that the DIP l,endcr shall be entitled to a charge (the "DIP

Charge") against all ofthc current and future assets, undeitakings and propefties ofcvery nature

and kind whatsoever, and wherever situated including all proceeds thereof (the "Property") of

each of the Debtors in priority to all Ëncumbrances (as defined below) as security for the due

repayment of the DIP Facility,

9. THIS COURT ORDIIRS that, notwithstanding any other prt>vision of this Order:
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(a) tbe DIP Lender rnay, if it deenrs tìecessary, take such steps from time to time as it

may deem necessary or appropriate to fìle, register. record or perfect the DIP

Charge but nothing hcrein obligates the DIP Lender to take any such steps;

(b) Subject to the terms of the Forbearance Agreement, the DIP Lender (i) upon three

(3) business days' rvritten notice to the Applicant and the Proposal Trustee, tnay

exercise any and all of its respective rights and remedies against the Debtors or the

Property under or pursuant to the DIP Facility and the DIP Charge, including

without limitation, to apply to this Court for the appointment of a receiver, receiver

and nranager or interim teÇciver, or for a bankruptcy order against the Dcbtors and

fbr the appointment of a trustee in bankruptcy of the Debtors or to seize and retain

proceeds from the sale of the Property and the cash florv of the Debtors to repay

amounts owing to the DIP f .ender; (ii) immediately upon providing written notice

to the Debtors and the Proposal Trustee, rnay cease making aclvances to the Debtors

and set ofTand/or consolidate any amounts owing by the DIP Lende¡ to the Debtors

ancl issue written demand for repayment, accelerate pâyment and give other

rìotices; and

(c) the foregoing rights and rcmedies of the DIP Lender shall be enforceable against

any trustee in bankruptcy, interirn receiver, receiver or receiver and manager of any

of the l)ebtors or the Property, or in any proceedings under the Conpunies'

Creditors Atrangement Act (the "CCÄ.A"),

10 THIS COURT ORDERS AND DECLARES that, unless otherwise agreed to in writing,

the DIP Lender shall be treated as unaffected in an¡,'Proposal, plan of arrangemelrt or contpromise
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filed bv the Debtors uuder the CCAA or âny plan of anangement filed under the Canada Busines-r

Clorporation.t Act or equivalent provinciaf legislation, with respect to the DIP Facility and in

furtherance thereof CIBC in respect of the Pre-Petition Obligations under the Credit Agreemenr

and tlte Existing Security and the DIP Lender under the Forbearance Agreement, shall be

unaffected by any stay ofproceedings under the BIA, but subject to Paragraph 9(b) above.

I l. THIS COURT ORDERS.AND DECLARES that except as may be expressly conssnted

to by the DIP l,ender, at no time on ard after the NOI Filing Date shall all or part of any the

Property be the subject of, a Court ordered security or charge in favour ofany party (other tha¡ the

DIP Charge in favour of the DIP Lender) rvhere such security or charge is purporte<l to rank in any

manner whatsoever in priority or pari passil to any clai¡n of the DIP Lender in respect of the DIp

Facility and in respect of the DIP Charge or any claim of CIBC in respect of the pre-Petition

Obligations under the Credit Agreement and the Existing Security.

12' THIS COITRT ORDBRS that the Debtors are hereby authorizerJ to paythe DIP l.ender, in

accordance rvith the terms of the Forbearance Agreement and the Definitive Documents, fronr

funtls on hand, or fiom funds generated by post-filing sales of inventory or otherwise, any an<J all

arnounts owing by the Debtors to CIIJC pursuant to the Credit Agreement on account of

Pre-Petition Obligations,

APPROVAL OF THE D&O CIIARGE

13' THIS COURT ORDERS that the Debtors shall indemnify their current and future

directors and officers (the "Directors and Officers") against obligations and liabilities that they

mal'' incur as dircctors or offìcers of the Dei:trlrs after the commencement of the rvithin

proceeclings, inciucling, rvithout limitation, in respect of any failure to pay wages and source



deductions and vacation pay, except to the extent that, with respect to any director or officer, the

obligation or liability was incurred as a result of the director's or officer's gross ueglìgence or

willful misconduct.

14. THIS COURT ORDERS that the Directors and, Officers shall be errtitled to the benefit of

and are hereby granted a charge (the "D&O Charge") on all assets, rights, undertakings and

properties of the Debtors, of every nature and kirrd whatsoever, and wherever situated including all

proceeds thereof (the "Propertv"), which charge shall not exceed an aggrcgate amount of

$500,000, as security for the indemnity provided in this Order. The D&O Charge shall have the

priority set out hereir.

15, THIS COURT ORDERS that, notwithstanding any language ìn any applicable insurance

policy to the contrary, (a) no insurer shall be entitled to be subrogated to or claim the benefit ofthe

D&O Charge, and (b) the Directors and Officers shall only be entitled to the benefit of the D&O

Charge to the extent that they do not have coverage under any directors' and officers' insurance

policy, or to the extent that such covemge is insufficienl to pay amounts indemnified in accordance

with paragraph 6 ofthis Orcler.

APPROVAL OF THE KEY EMPLOYEE INCENTIVE PAYMENTÐ (THE "KEIP'')

16. THIS the Debtors shall be entitled to make KEIP'ss.,þìqå,\ Ègngû.ont
employees'as ' n)anagemenT, with the approval of the Proposal

to their

provided that the total aggregate amourt of such payments shall not exceed $500,000 and that the

employees who are the beneficiaries of the KEIP (the "KEIP Beneficiaries") shall be entitled to the

benefit of and are hereby granted a charge (the "KEIP Charge") on the Property as security of all

antounts now or hereafter orving under the KEIP to the KEIP Bencficiaries, before and after tìre
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making of this Order, l'he KEIP Charge shall have the priority set out in paragraph l9 herein"

APPROVAL O.tr' THE ADMINISJRATION CHARGE

l7. THIS COURT ORDERS that the Proposal Trustee, Osler, Hoskin & Harcourt LLP as

counsel for the Proposal Trustee (the "Proposal Trustee's Counsel") and Torkin Manes LLP as

counse I to the Debtors in comection with these proceedings (the "Conrpany's Counsel") shall be

paid their reasonable fees and disbursements, in each case at their standard rates and charges, b),

the Debtors as part of the costs of these proceedings. The Debtors are hereby authorized and

directed to pay the accounts of the Proposal Trustee, the Proposal Trustee's Counsel and the

Company's Counsel (for work performed in connection with these tsIA proceedings) on a weekly

basis.

18. TIIIS COURT ORDERS that tbe Proposal Trustee, the Proposal Trustee's Counsel and

the Cornpany's Counsel shall be cntitled to the benefit of and are hereby granted a charge (the

"Administration Charge") ort the Propefty, which Ad¡ninistration Charge shall not exceed an

aggregate amount of $500,000, as security for their professional fees and disbursements incuned

at their respective standard rates and clrarges, both before and after tlre making of this Order in

respect of these proceedings. The Administration Charge shall have the priority set out herein.

PRIORITY OF CHARGES

19. THIS COURT ORDERS that the priorities of the charges createcl under this Orcler.

(togetlrer, the "Charges"), as among them shall be as follows:

First - the Administration Cliarge (to the maximum amount of $500,000);
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Second - the DIP Charge;

Third - the D&O Charge (to the maximum amount of $500,000); and

Fourth - the KEIP Charge (to a maxinlum amount of $500,000).

20. THIS COURT ORDERS that each of the Charges shall constitute a charge on the

Property and sr¡ch Charges shall rank in príority to all other security interests, trusts (including

constructive trusts), liens, charges and encunrbtances, claims of secured creditors, statutory or

otherwise (collectively, the "Encumbrances") in favour of any individual, firm, corporation,

govenrmental body or agency or any other entity (each of the foregoing being a "Person") save and

except the Definitive Documents (including Existing Security) held by CIBC (and Encumbrances

relating ùereto) in respect of any and all amounts owing by the Debtors to CIBC pursualtt to the

Credit Agreement on account of Pre-Petition Obligations which such Definitive f)ocuments of

CIBC (and Encumbrances related thereto) shall rank in priority to the KEIRP Charge and D&O

Charge.

2l . THIS COURT ORDERS that the filing, registration or perfection of the Charges shall not

be required, and that thc Charges shall be valid and enforceable for all purposes, includirrg as

against any right, title or interest filed, registered, recorded or perfected subsequent to the Charges

coming into existence, notrvithstanding any such failure to file, register, record or perfect.

22. THIS COURT ORDERS that except as otherrvise expressly provided for herein, or as

ma-v- be approved by rhis Court, the Debtors shall not grant any Encumbranees over any Property

that rank in pricrrit.v lo, or pari p(rs,\'u with, any of the Charges unless thc Debtors also obtain the
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prior rvritlell consent of the Ïlr"oposai Trustee and the other benelrciaries of the Charges, or firtlrcr

Order of this Court.

23. TIIIS COURT ORDERS that the Charges shall not be rendered invalid or unenforceablc

and the rights and remedics of the chargees entitled to the bencfìt of the Charges (collectively, rhe

"Chargees") thereunder shall not otherwise be limited or impaired in any way by (a) the pendency

of tlicse proccedíngs and the declarations of insolvency made herein; (b) any application(s) for

bankmptcy order(s) issued pursuant to the BIA, or any bankruptcy order made prrsuant to snch

applications; (c) the frling of any assignments lor the general beneftt of creditors made pursuarr to

the BIA; (d) the provisions of any federal or provincial statutes; or (e) any negative covenants,

prohibitiorrs or other similar provisiolrs with respect to borrowings, incurring ctebt or the creatiou

of Encumbrances, contained in any existing loan documenls, leasc, sublease, offer to leasc or other

agteement (collectively, an "Agreement") which binds the l)ebtors, and notwithstancling any

provision to the contrary in any Agreement:

(a) the crcation ofthc Chargcs shall not create or be deenrcd to constitute a breach by

the Debtors of any Agreement to which it is a party;

(b) none of the Chargees shall have any liability to any Person whatsoever as a resr.rlt of

any breach of any Agreement caused by the creation of the Charges;and

(c) the grantilrg of the Charges, clo not and rvill not constitute preferences, lìaudulent

(onveyallses, transfers at undervalue, o¡lpressive conduct, or olher challengeablc or

voidable transaction.s under any applicable larv,
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24. TIIIS COURT ORDERS that any Charge created by this Order over leases of ¡eal

properry in Canada shall only be a Charge in the Debtors' intetest in such real property leases.

AUTHORIZATION TO PAY PRE.FILING AMOUNTS

25, THIS COURT ORDERS that the Debtors shall be at liberty to pay critical pre-filing

creditors it'. in the opinion of the Debtors, the Proposal Trustee and the DIP Lender, such payments

are critical to the business and ongoing operations of the Debtors. up to a maximum of $200,000

and provided that any such paymetìIs are specifically approved by the Proposal Trustee and the

DIP Lender.

STAY EXTENSION

26. TI{IS COURT ORDERS that the Proposal Period is hereby extended

Þec"rnL¡¡ Zt\t Lotê
subsection 50.4(9) of the BlA, to and including l''Jo.êf;betâffi?e

in accordance with

SERVICE AND NOTICE

27, TIIIS COURT ORDERS that the E-Service Protocol of the Commercial List (Îhe

"Prorocol") is approved and adopted by ref'erence herein aud, in this proceeding, the service of

documents made in accordance ',vith the Protocol (which cau be found o¡i the Commercial [,ist

website ât lrttp://rvww,onta¡iocourts,calscj/practice/practice-directions/to ronto/eservice-

commercial/) shall be valid and effective service. Subject to Rule 17,05 of the Rules of Civil

Procedure (Ontario) (the "Rules"), this Order shall constitute an order for substituted service

pursuant to l{ulc 16.04 of the Rules. Subject to Rule 3.01(d) of the Rules and paragraph 2l of the

Protocol, service oIdocuments in accordance with the Protocol will be effective on transmission,

'I'his Clourt further orders that a Case Website shall be established in accordance with the Ptotocol

rvith the lbllor,ving URL: http://wwrv.lichter.calF'older/lnsolvency-Cases/Bomhay.
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28. THIS COURT ORDERS that if the service or distribution of documents in accordance

with the Protocol is not practicable, the Debtors and the Proposal Trustee are at liberty to serve or

distribute this O¡der, any olher materials and orders in these proceedings and any notices or other

conespondence, by f'orwarding true copies thereof by prcpaid ordinary maìI, courier, personal

delivery or facsimile transmission to the Debtors' credjtors or other interested parties at their

respective addresses as last shown on the records of the Debtors aud thal any such service or

dist¡ibution by courier, personal delivery or facsimi.le tr¿ursmission shall be rleenred to be received

on the next busjness day f'ollorving the date of forwa¡ding thereof, or if sent by ordinary mail, on

the third business day alier rnailing,.

29. TIIIS COURT ORDERS thal the Debtors. the Proposal 'l'rustee and their counsel are at

liberty to serve or distribute this Order, any other materials and orde¡s as may be reasonably

required in these proceedings, ittcluding any notices, or oth€r conespondence, by ftrrwarding true

copies thereof by electronic rnessage to the Debtors' creditors or other interested parties and their

advisors. For greater certaintv, any such distribution or service shall be deemed to be in

satisfaction of a legal or juridical obligation, anrJ notice requirements within the meaning of clause

3(c) ofthe ElecÍronic Comtnerce Protection Regulations, Reg. 81000-2-175 (SOIVDORS).

30. TIIIS COURT ORDERS that the Proposal Trustee continues to be and is hereby

authorized to take all steps required to fulfill its duties under the BIA or as an offìcer of the Court,

inc)uding, without limitation, to;

(a) nronitor the Debtors' receipts and disbursemeflts;
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(b) report to thís Court at such times and intervals as the Proposal Trustee ma1'deenr

appropriate with respect to matters relaiing to the Property, and such other matters

as may be relevant to the proceedings herein;

(c) assist the Debtors in their preparation of the Debtors' cash flow statements, which

information shall be reviewed with the Proposal Trustee and delivered to the DIP

Lender, and its counsel, and to any financial advisors to the DIP Lender on a

periodic basis, but not iess than weekly, or as otherwise agreed to by the DIP

Lender;

(d) assist the Debtors, to the extent required by the f)ebtors, in its dissemination to the

DIP Lender and its counsel, and to any financial advisors 1o the DIP Lender, on a

weekly basís of financial and other information as agreed to between the Debtors

and the DIP Lender;

(e) assist the Debtors in their development of a proposal to their creditors and any

amendments to such proposal;

(Ð assist the Debtors, îo the extent required by the l)ebtors , with the holding and

adr¡inistering of creditors'or sharcholders' meetings for voting on a proposal;

(g) have full ancl complete access to the Property, including the premises, books,

records, data, including data in electronic form, and other financial documents of

the Debtors, to The extent that is necessary to adequately assess the f)ebtors'

business and fìnancial affains or to perform its duties arising under the BIA tlr this

Order:
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(h) be at liberty to engage such Persons as the Proposal Trustee deems necessaty or

advisable respecting the exercise of its powers and perf'ormance of its obligations

under the BIA or this Order; and

perform such other duties as aÍe required by the BIA, this Order or by this Court

from time to time,

31. THIS COUìÌT ORDERS that the Proposal 'l'rustee shall uot take possession of the

Property and shall take no part whatsoever in the management or supervision of the management

of the Debtors' busìness and shall not, by fulfilling its obligations hereundero be deemed to have

taken or majntained possession or control Öf the Debtors' business or the Property, or any part

thereof.

32. TI{IS COURT ORDERS that, in addition to the rights and protections afforded to the

Proposal Trustee under the BIA ot as an officer of this Court, the Proposal Trustee shall incur no

liability orobligation as aresult of its appointment orthe carrying out of the provisions of this

Order, save and except for any gross negligence or wilful misconduct on its part. Nothing in thi.-

Order shall derogate from the protections afforded to the Proposal 1'rustee under the BIA or any

applicable legisl atiou.

GENERAL

33. THIS COURT ORDÍIIIS tJrat this Orcler shall have fuil force and effect in all provinces

and tenitories in Canada,

34. THIS COURT HEREBY REQUESTS the aid and recognition of any Cour1, tribunal,

regulatory or administrative bodies, having juriscliction in CanaCa or in tbe Llnited States of

(i)
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Amer:ica, to give effect to this Order and to assist the Debtors, the Proposal Trustee and their

respective agents in carrying out the terms of this Order. All coufs, tribunals, regulatory and

administrative bodies are hereby respectfully requested to make suclr orders and to provide such

assislance to the Debtors and to the Proposal Trustee, as an officer of this Couft, as may be

necessary or desirable to give eff'ect to this Order, to grant representative status to the Proposal

Trustee in any foreign proceeding, or to assist the Debtors and the Proposal 'frustee and their

respective agents in carrying out the terms of this Order,

35. THIS COURT ORDERS that any interested party (including the Debtors and the

Proposal Trustee) may apply to this Court 1o vary or amend this Order on not less than seven (7)

days' notice to any oùer party or parties likely to be affected by the order sought or upon such

other notice, if atry, as this Court may order,

-15t62.0001/l 1952t24,2
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Court File Nos.  31–2436097 / 31 – 2436108 / 31 - 2436109

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

IN THE MATTER OF THE NOTICES OF INTENTION TO MAKE A PROPOSAL OF 
FLUID BRANDS INC., 11041037 CANADA INC. (BOMBAY) AND 11041045 CANADA INC. (BOWRING)

FIRST REPORT OF RICHTER ADVISORY GROUP INC.
IN ITS CAPACITY AS TRUSTEE UNDER THE 

NOTICES OF INTENTION TO MAKE A PROPOSAL OF 
FLUID BRANDS INC., 11041037 CANADA INC. (BOMBAY) AND 11041045 CANADA INC. (BOWRING)

NOVEMBER 1, 2018

I. INTRODUCTION

1. This report (the “First Report”) is filed by Richter Advisory Group Inc. (“Richter”) in its capacity as proposal trustee 

(the “Proposal Trustee”) in connection with the Notices of Intention to Make a Proposal (“NOIs”) filed by each of 

Fluid Brands Inc. (“Fluid”), 11041037 Canada Inc. (“Bombay”) and 11041045 Canada Inc. (“Bowring”, and together 

with Fluid and Bombay, the “Fluid Entities”).

2. On October 25, 2018 (the “Filing Date”), the Fluid Entities each filed a NOI pursuant to Section 50.4(1) of the 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B.-3, as amended (the “BIA”) and Richter was appointed as Proposal

Trustee under each NOI.  Copies of the Certificates of Filing issued by the Superintendent of Bankruptcy for each of 

the Fluid Entities are attached hereto as Appendix “A”.

3. The purpose of this First Report is to provide the Ontario Superior Court of Justice (Commercial List) (the “Court”)

with information pertaining to the following:

(i) Richter’s qualifications to act as Proposal Trustee of the Fluid Entities;

(ii) a limited summary of certain background information about the Fluid Entities;
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(iii) the Fluid Entities’ proposed post-filing strategy, including information on the liquidation process proposed to be 

undertaken by the Fluid Entities;

(iv) the key terms of a consulting agreement (the “Consulting Agreement”) between the Fluid Entities and 

Merchant Retail Solutions, ULC and Gordon Brothers Canada, ULC, an affiliate of Gordon Brothers Retail 

Partners, LLC (collectively, the “Consultant”), pursuant to which, subject to Court approval, the Consultant will 

act as liquidation consultant to assist in liquidating the Fluid Entities’ inventory and owned furniture, fixtures and 

equipment (“FF&E”) at the Bombay / Bowring retail locations and warehouse in accordance with the sale 

guidelines (the “Sale Guidelines”) appended to the Liquidation Process Order (as hereinafter defined);

(v) the Fluid Entities’ consolidated statement of projected cash flow for the period from October 21, 2018 to January 

12, 2019;

(vi) the Fluid Entities’ request that it be authorized and empowered to obtain and borrow interim financing, including 

the terms of the debtor-in-possession (“DIP”) facility; 

(vii) the proposed charges (the “Charges”) sought by the Fluid Entities;

(viii) the Fluid Entities request for an order approving the key employee incentive payments (the “KEIP”);

(ix) the Fluid Entities request for an order approving the administrative consolidation of the Fluid Entities’ proposal 

proceedings;

(x) the Fluid Entities request for an extension of the time required to file a consolidated proposal (the “Proposal 

Period”) to December 20, 2018;

(xi) the reasons why the Proposal Trustee is of the view that the Consulting Agreement should be approved by this 

Court; and 

(xii) the Proposal Trustee’s recommendation that this Court make orders, as requested by the Fluid Entities:

(a) approving the Consulting Agreement and the Sale Guidelines;

(b) authorizing and directing the Fluid Entities, with the assistance of the Consultant, to conduct a 

liquidation of the Fluid Entities’ retail operations, in accordance with the Sale Guidelines, and to take 

any and all actions as may be necessary or desirable to implement the Consulting Agreement and 

each of the transactions contemplated therein;

(c) approving the extension of the Proposal Period to December 20, 2018;
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(d) approving the administrative consolidation of the Fluid Entities’ proposal proceedings;

(e) approving the Charges;

(f) approving the KEIP; and

(g) authorizing the Fluid Entities to pay certain pre-filing amounts to service providers critical to 

implementing the Fluid Entities’ restructuring plan to a maximum of $200,000 with the prior approval of 

the Proposal Trustee and the DIP Lender or the Court.

II. TERMS OF REFERENCE

4. Unless otherwise noted, all monetary amounts contained in this First Report are expressed in Canadian dollars.

5. In preparing this First Report, the Proposal Trustee has relied upon certain unaudited, draft, and / or internal financial 

information prepared by representatives of the Fluid Entities, the Fluid Entities’ books and records, and discussions 

with representatives of the Fluid Entities and the Fluid Entities’ legal counsel (collectively, the “Information”).  

6. Except as otherwise described in this First Report, the Proposal Trustee has not audited, reviewed or otherwise 

attempted to verify the accuracy or completeness of the Information in a manner that would wholly or partially comply 

with Generally Accepted Assurance Standards (“GAAS”) pursuant to the Chartered Professional Accountant of 

Canada Handbook (the “CPA Handbook”) and, as such, the Proposal Trustee expresses no opinion or other form of 

assurance contemplated under GAAS in respect of the Information. 

7. Future oriented financial information relied upon in this First Report is based on the Fluid Entities’ representatives’

assumptions regarding future events; actual results achieved may vary from the information presented even if the 

hypothetical assumptions occur and these variations may be material.  Accordingly, the Proposal Trustee expresses 

no assurance as to whether projections will be achieved.  

III. RICHTER’S QUALIFICATIONS TO ACT AS PROPOSAL TRUSTEE

8. Richter was engaged by the Fluid Entities in early October 2018 to provide consulting services and assist the Fluid 

Entities in developing and assessing various strategic alternatives, which included several restructuring options.

9. Richter is a trustee within the meaning of subsection 2(1) of the BIA.  The senior Richter professional personnel with 

carriage of this matter have acquired knowledge of the Fluid Entities and its business since the commencement of 

Richter’s engagement as consultant.  Richter is, therefore, in a position to immediately assist the Fluid Entities in their 

NOI proceedings. 
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10. Richter s.e.n.c.r.l./LLP (“Richter LLP”), an entity related to Richter, is the former auditor of the Fluid Entities. The last 

financial statements audited by Richter LLP were for the year ended September 24, 2016 (more than 2 years ago).

The audit opinion in respect of these financial statements was issued by Richter LLP in March, 2017. Since March 

2017, Richter LLP has done no further work nor rendered any audit or accounting services to the Fluid Entities.

11. In light of the foregoing, on October 24, 2018, the Court issued three separate orders permitting, pursuant to section 

13.3 of the BIA, Richter to act as Proposal Trustee in the Fluid Entities’ NOI proceedings (the “Proposal Trustee 

Orders”).  Copies of the Proposal Trustee Orders are attached hereto as Appendix “B”.

IV. GENERAL BACKGROUND INFORMATION ON THE FLUID ENTITIES

12. Fluid acquired the Bombay and Bowring businesses in early 2015 through a prior restructuring of those businesses 

pursuant to the Companies’ Creditors Arrangement Act.

13. The Fluid Entities include three (3) separate legal entities:

(i) Fluid operates generally as a holding company for its wholly-owned subsidiaries (Bombay and Bowring).  Fluid 

carries on no other business aside from being the parent company to Bombay and Bowring.

(ii) Bombay, which currently operates 52 stores across Canada and offers large furniture, small occasional 

furniture, wall décor and home accessories; and

(iii) Bowring, which currently operates 53 stores across Canada and offers giftware, fashion tableware and 

decorative home accessories.

14. The Fluid Entities’ business, affairs, financial performance and position, as well as the causes of their insolvency, are 

detailed in the affidavit of Mr. Freddy Benitah, sworn November 1, 2018 (the “Benitah Affidavit”), filed in support of 

the Fluid Entities’ November 2, 2018 motion and are, therefore, not repeated herein.  The Proposal Trustee has 

reviewed the Benitah Affidavit and discussed the business and affairs of the Fluid Entities with senior management 

personnel of the Fluid Entities and is of the view that the Benitah Affidavit provides a fair summary thereof. 

Retail Operations

15. As at the Filing Date, Bombay operated 52 retail stores across Canada.  29 stores are located in Ontario with the 

remaining stores located in Quebec (11), British Columbia (5), Alberta (3), Manitoba (2), Newfoundland (1) and Nova 

Scotia (1).  All of the Bombay retail locations are leased.  
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16. As at the Filing Date, Bowring operated 53 retail stores across Canada.  33 stores are located in Ontario with the 

remaining stores located in Quebec (10), Alberta (3), British Columbia (3), Manitoba (2), Saskatchewan (1) and Nova 

Scotia (1).  All of the Bowring retail locations are leased.  

17. The Fluid Entities’ managerial and administrative staff operates from a leased head office located in Toronto, Ontario.  

The Fluid Entities also make use of a leased distribution centre located in Toronto, Ontario, where inventory is 

received, stored and shipped to retail stores.

18. As at the Filing Date, Bombay had approximately 660 employees and Bowring had approximately 530 employees.

The Bombay and Bowring employees are not represented by a union and are not subject to a collective bargaining 

agreement.  Bombay and Bowring do not sponsor any pension plans for their employees.

The Fluid Entities’ Creditors

19. The Proposal Trustee understands that the Canadian Imperial Bank of Commerce (“CIBC”) is a secured creditor of 

the Fluid Entities owed approximately $23.5 million, as at the Filing Date, pursuant to a credit agreement dated 

January 19, 2015 (as amended, supplemented, restated or replaced from time to time) between CIBC (as agent for the 

lender) and Fluid (as borrower) and Bombay/Bowring (as guarantors) (the “Credit Agreement”).

20. Due to the filing of the Fluid Entities’ NOIs, the Fluid Entities breached certain covenants under the Credit Agreement 

with CIBC.  The Proposal Trustee understands that prior to the filing of the Fluid Entities’ NOIs, CIBC demanded 

repayment and delivered notices pursuant to section 244 of the BIA to the Fluid Entities.  On November 1, 2018, the

Fluid Entities and CIBC (in such capacity the “DIP Lender”) agreed on the terms of a forbearance agreement (the “DIP 

Forbearance Agreement”), pursuant to which CIBC agreed to (i) forbear, subject to certain terms and conditions, from 

taking steps to proceed with enforcement of its security held in support of its loans to the Fluid Entities, (ii) continue to 

permit the Fluid Entities access to its existing credit facilities in accordance with the Credit Agreement (the “Existing

CIBC Credit Facility”), and (iii) provide the Fluid Entities with the Revolving Post-Petition Loans (all amounts advanced 

under the Revolving Post-Petition Loans and all other Post-Petition Obligations under the DIP Forbearance Agreement, 

the “DIP Facility”) up to the amount of the Credit (as each such term is defined in the DIP Forbearance Agreement). A

copy of the DIP Forbearance Agreement is attached as Exhibit “E” to the Benitah Affidavit.

21. In addition to CIBC, the Proposal Trustee has been advised that two (2) corporations related to the Fluid Entities, Isaac 

Bennett Sales Agencies, Inc. (“IBSA”) and F.B.I. Inc. (“FBI”), are secured creditors of the Fluid Entities, pursuant to 

various loan and security agreements and are owed approximately $24.3 million (IBSA approximately $14.7 million 

and FBI approximately $9.6 million).
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22. Pursuant to various inter-creditor agreements between CIBC, IBSA and FBI, all amounts advanced by IBSA and FBI 

are subordinate to the amounts owed by the Fluid Entities to CIBC.

23. As at the date of this First Report, the Proposal Trustee has instructed its independent legal counsel, Osler, Hoskin 

and Harcourt LLP (“Osler”) to review the security of CIBC with respect to the Fluid Entities in the following 

jurisdictions: Ontario, Quebec, British Columbia, Alberta, Manitoba, Saskatchewan, Newfoundland and Nova Scotia.  

Although a security opinion has not yet been provided, at this time, the Proposal Trustee has been advised that Osler

has not identified any concerns with the security held by CIBC.

24. In addition to CIBC, IBSA and FBI, the Proposal Trustee is aware of certain other registrations, in respect of specific 

leased assets, made pursuant to the Personal Property Security Act (Ontario) or other similar provincial legislation.  

25. In addition to the amounts owed by the Fluid Entities to CIBC, IBSA and FBI, Bombay and Bowring estimate that they 

have accrued and unpaid obligations to unsecured creditors totaling approximately $2.5 million and $2.0 million, 

respectively (excluding estimated amounts due to vendors for goods in transit, estimated amounts due to customs 

brokers for storage, demurrage, freight, duties, etc. as well as estimated amounts due for provincial sales taxes).

Copies of the creditor lists included in each of the Fluid Entities’ proposal proceedings are attached hereto as

Appendix “C”.

The Fluid Entities’ Financial Results

26. As described in the Benitah Affidavit, due to a number of factors, including unfavourable retail market trends, the Fluid 

Entities’ operations have suffered.  

27. Summarized below are the Fluid Entities’ historical consolidated financial results for the fiscal years ended September 

26, 2015, September 24, 2016, September 24, 2017 as well as for the ten (10) months ended July 28, 2018.

Unaudited Audited
10 Mos. Ended Year Ended Year Ended 9 Mos. Ended

($000's) Jul 28/18 Sept 24/17 Sept 24/16 Sept 26/15

Sales 76,005$ 95,922$ 98,784$ 54,374$

Cost of Sales & Expenses (78,899) (93,817) (98,219) (58,670)
Amortization (1,124) (1,600) (1,432) (1,537)
Interest (1,009) (1,006) (818) (605)

(81,031) (96,424) (100,469) (60,812)

Loss Before Income Taxes (5,027)$ (501)$ (1,686)$ (6,438)$
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28. As a result of the Fluid Entities’ ongoing losses, the Fluid Entities have exhausted their liquidity and the Fluid Entities 

have elected to file NOI’s to restructure the Fluid Entities’ business and operations.

V. OBJECTIVES OF THE FLUID ENTITIES’ NOI PROCEEDINGS

29. As noted above, as a result of a number of factors, the Fluid Entities have suffered significant losses since the 

acquisition of the Bombay and Bowring businesses / assets in early 2015.     

30. In the circumstances, the Fluid Entities have determined that it is in the best interests of all stakeholders for the Fluid 

Entities to commence an orderly liquidation of their inventory and other assets while considering the merits of a 

process (the “Sale Process”) to identify one or more parties interested in acquiring all or a portion of the Fluid Entities’

business or assets.  

VI. LIQUIDATOR SELECTION PROCESS

31. It is the Fluid Entities’ (and the Proposal Trustee’s) belief that realizations from retail operations will be maximized 

through the appointment of an experienced liquidator to assist Bombay / Bowring with the orderly liquidation of their 

retail inventory and other owned assets while a process to monetize the remaining Fluid Entities’ assets is considered.

32. In connection with the above, the Proposal Trustee notes that prior to the filing of the Fluid Entities’ NOIs, the Fluid 

Entities were in contact with the Consultant – a specialist in evaluating, assessing and monetizing retail assets – to 

assist the Fluid Entities consider / develop a strategy to maximize recoveries from their retail assets.

33. Given the Fluid Entities’ precarious financial position, and taking into consideration the extreme seasonality of the retail 

industry coupled with the fact that the Fluid Entities are entering their peak selling season, the Fluid Entities (and the 

Proposal Trustee) believe that, in order take advantage of the holiday selling season, it is appropriate (subject to 

approval of the Court) to enter into the Consulting Agreement.

VII. THE CONSULTING AGREEMENT

34. On October 31, 2018, the Fluid Entities and the Consultant agreed on the final form of the Consulting Agreement, a 

copy of which is attached hereto as Appendix “D”.  The key elements of the Consulting Agreement, are as follows:

(i) the Consultant will assist the Fluid Entities in conducting a store closing or similar-themed liquidation sale of all 

merchandise and other owned assets in the Bombay and Bowring retail locations;

(ii) the liquidation sale will commence on or about November 3, 2018 (the “Sale Commencement Date”) and will 

conclude no later than December 31, 2018, or such later date as agreed to by the Fluid Entities and the 

Consultant with the approval of the Proposal Trustee (the “Liquidation Period”);
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(iii) the Fluid Entities may elect to decrease the number of closing stores included in the liquidation process.  In this 

regard, should the Fluid Entities initiate a Sale Process in which potential purchasers are interested in 

preserving certain retail locations, such store(s) can be removed from the liquidation process and included in the 

Sale Process.  

(iv) the Sale Guidelines in regards to the conduct of the liquidation sale are attached to the proposed order 

approving, among other things, the Consulting Agreement (the “Liquidation Process Order”). The Sales 

Guidelines provide that, subject to certain exceptions, the liquidation sale is to be conducted in accordance with 

the terms of the applicable leases for each of the Fluid Entities’ retail locations.  In the Proposal Trustee’s view, 

the Sale Guidelines are in a form consistent with recent Canadian retail liquidations;

(v) the Fluid Entities are responsible for all reasonable costs and expenses in connection with the liquidation sale,

certain of which are subject to an agreed upon budget with the Consultant;

(vi) in consideration of its services, the Consultant will earn a fee of one and one half percent (1.50%) of the net

proceeds from the sale of merchandise (excluding pre-filing layaway sales), located in the Bombay and Bowring

retail stores on the Sale Commencement Date as well as certain inventory located at the Fluid Entities’ 

distribution centre that is required to be sold as part of the liquidation sale;

(vii) the Consultant will also assist the Fluid Entities in selling any owned FF&E.  The Consultant will earn a fee of 

twenty percent (20%) of the gross proceeds from the sale of the Fluid Entities’ owned FF&E; and

(viii) the Consulting Agreement is subject to approval of the Court.

35. To the extent that the relevant lease has been disclaimed, at the conclusion of the Liquidation Period each of the 

closing stores will be surrendered to the landlord.  The Fluid Entities will work with the Consultant to coordinate the 

disclaimer of leases (as the case may be) such that the disclaimers become effective on the conclusion of the 

liquidation sale for each closing store in order to minimize expenses.

36. The Proposal Trustee is supportive of the engagement of the Consultant and the execution and implementation of the 

Consulting Agreement for the following reasons:

(i) the only reasonable alternative to the liquidation sale is a liquidation of the Fluid Entities’ assets through 

receivership and / or bankruptcy proceedings that may result in lower recoveries;
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(ii) conducting the liquidation sale with the assistance of an experienced retail liquidator will allow the Fluid Entities 

to focus on other aspects of their restructuring and, particularly, on the development of a Sale Process for the 

Bombay / Bowring businesses and assets;

(iii) the Consultant has extensive experience in retail liquidations and inventory disposition in the Canadian 

marketplace;

(iv) the Fluid Entities’ limited liquidity coupled with the need to commence liquidation sales immediately to take 

advantage of the holiday selling season eliminates the Fluid Entities’ ability to canvass other potential 

experienced retail liquidators with the opportunity; 

(v) the fee payable to the Consultant is, in the Proposal Trustee’s experience, comparable to other retail 

liquidations;

(vi) the Consultant has experience working with Canadian landlords of retail tenants in insolvency proceedings and 

understands their requirements and concerns; and

(vii) the Fluid Entities’ primary secured creditors (CIBC, IBSA and FBI) support the liquidation sale, the retention of 

the Consultant and the Consulting Agreement.

VIII. THE FLUID ENTITIES CASH FLOW FORECAST

37. The Fluid Entities, with the assistance of the Proposal Trustee, have prepared a consolidated forecast of their receipts, 

disbursements and financing requirements for the period October 21, 2018 to January 12, 2019 (the “Cash Flow 

Forecast”). A copy of the Cash Flow Forecast is attached hereto as Appendix “E” and is summarized below:
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38. The Cash Flow Forecast (see Appendix “E”) estimates that during the period of the projection, the additional financial 

support required by the Fluid Entities will peak at approximately $1.6 million during the week ending November 3, 

2018.

The Fluid Entities’ Request for Interim Financing

39. The Fluid Entities’ continuing losses have eliminated their liquidity, leaving them without funds to complete the 

contemplated liquidation sale or the Fluid Entities’ restructuring initiatives.

40. As shown in the Cash Flow Forecast, it is estimated that for the period ending January 12, 2019, the Fluid Entities will 

require additional financial support in the amount of approximately $1.6 million.  Accordingly, the ability to borrow 

additional funds, in the form of a Court-approved DIP facility, secured by a DIP Charge (as hereinafter defined), is vital 

to providing the stability to, and the necessary cash flow for, the Bombay and Bowring businesses to pursue their 

restructuring plan.

DIP Forbearance Agreement

41. As noted above, based on the Cash Flow Forecast, the Fluid Entities will require interim financing (“DIP Financing”) to 

complete the liquidation sale and implement their restructuring initiatives and have entered into the DIP Forbearance 

Agreement with the DIP Lender.

Fluid Brands Inc.
Consolidated Cash Flow Forecast for the Period from 
October 21, 2018 - January 12, 2019
($000's)
Receipts

Retail Sales 44,837$
Fixture proceeds 300

45,137
Disbursements

Payroll 5,508
Rent 3,912
Liquidation fees & expenses 2,876
General expenses and other 2,259
Merchant credit card fees 757
GST/HST paid into escrow 4,215
Interest 169
Supplier & other deposits 300
KERP 300

20,296
Other disbursements

Restructuring Professional Fees 1,232
Net Cash Flow 23,609$

Opening Revolver 23,579$
Net Cash Flow (23,609)
Change in Cash On-Hand 30
Ending Revolver 0$
Ending Cash 30$
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42. The significant terms of the DIP Forbearance Agreement include (among other things):

(i) the payment of a fee to the DIP Lender in the amount of $185,000;

(ii) the DIP Lender’s agreement, subject to certain conditions, to forbear from taking steps to proceed with 

enforcement of its security held in support of its loans to the Fluid Entities for the period of the DIP Forbearance 

Agreement; 

(iii) the maturity date is the earlier of: (i) the occurrence or existence of any Terminating Event (as defined in the DIP 

Forbearance Agreement); or (ii) January 21, 2019;

(iv) upon the occurrence of any Terminating Event, the DIP Lender may immediately exercise any of its remedies 

against the Fluid Entities without requirement for any notice or any other action by the DIP Lender;

(v) the DIP Forbearance Agreement is conditional upon, inter alia, the DIP Lender being granted a charge in its 

favour against the assets of the Fluid Entities (the “DIP Charge”) as security for the repayment of the DIP 

Facility; and 

(vi) the Fluid Entities shall pay to the DIP Lender, in accordance with the terms of the DIP Forbearance Agreement,

from funds on hand, or from funds generated by post-filing sales of inventory or otherwise, any and all amounts 

owing by the Fluid Entities to CIBC pursuant to the Credit Agreement on account of Pre-Petition Obligations (as 

both such terms are defined in the DIP Forbearance Agreement).

43. The Proposal Trustee understands that the Fluid Entities requirement for DIP Financing was not marketed externally or 

to other potential lenders.  In Fluid Entities’ assessment, the terms set forth in the DIP Forbearance agreement is

advantageous, as CIBC is already familiar will the Fluid Entities’ business and financial profile as well as its 

restructuring options as a result of its discussions with the Fluid Entities and their advisors throughout their strategic 

review process and as a result of their pre-existing relationship with the Fluid Entities.

44. The Fluid Entities are of the opinion that any offer from other lenders would have required a great deal of time and 

expense to pursue and there was no commercial advantage to pursuing other options for DIP Financing.  The Fluid 

Entities have advised the Proposal Trustee that, in their view, the DIP Forbearance Agreement represents the only 

viable alternative to the Fluid Entities to ensure the continuation of the Bombay and Bowring operations at this time.  

45. The Proposal Trustee is of the view that, given the Fluid Entities’ current circumstances, the terms of the DIP 

Forbearance Agreement are commercially reasonable for the following reasons:



12

(i) the Fluid Entities are facing an imminent liquidity crisis and Bombay and Bowring are without the cash needed 

to operate – short term funding is needed urgently.  The  ability of Bombay and Bowring to procure ongoing 

services is limited in light of past due obligations with many of their vendors as well as certain landlords;

(ii) the Fluid Entities’ will have virtually no prospect of restructuring if the DIP Financing is not available;

(iii) further delays sourcing alternative DIP Financing cannot be justified, as the Fluid Entities’ poor financial 

performance and highly levered balance sheet make it unlikely that the Fluid Entities would be able to secure 

alternative DIP Financing and, even if they could, the funding would likely be insufficient and expensive; and

(iv) the Proposal Trustee has compared the principal financial terms of the DIP Forbearance Agreement to a 

number of other recent DIP financing packages with respect to pricing, loan availability and certain security 

considerations.  Based on this comparison, the Proposal Trustee is of the view that, in the circumstances, the 

financial terms of the DIP Forbearance Agreement appear to be commercially reasonable.

In light of the foregoing, it is the Proposal Trustee’s view that further time spent attempting to source DIP Financing would: (i) 

not be in the interest of the Fluid Entities and/or its stakeholders; (ii) not result in the finalization of alternative DIP Financing 

on better terms; and (iii) would severely, and likely fatally, compromise the Fluid Entities ability to implement their 

restructuring plan.

IX. REQUEST TO EXTEND THE PROPOSAL PERIOD TO DECEMBER 20, 2018

46. The Fluid Entities are requesting the extension of the Proposal Period to December 20, 2018 (the “Extension”).

47. The Proposal Trustee supports the Fluid Entities’ request for the Extension for the following reasons:

(i) More than thirty (30) days is required to complete the liquidation sale. The Consulting Agreement contemplates 

the liquidation sale commencing on or about November 3, 2018 and concluding no later than December 31, 

2018 or such later date agreed to by the Fluid Entities and the Consultant (with the approval of the Proposal 

Trustee);

(ii) the Extension is necessary to provide the Fluid Entities sufficient time to advance the liquidation sale and 

consider the development of a Sale Process as well as a proposal to its creditors;

(iii) the Fluid Entities are acting in good faith and with due diligence in taking steps to monetize their assets for the 

benefit of their stakeholders; and

(iv) it is the Proposal Trustee’s view that the Extension will not prejudice or adversely affect any group of creditors.



13

48. While it is too early to determine whether a viable proposal will be presented by the Fluid Entities to their creditors, in 

the Proposal Trustee’s view, the Fluid Entities request for the Extension is appropriate in the circumstances.

X. ADMINISTRATIVE CONSOLIDATION

49. The Fluid Entities are seeking an order consolidating the administration of the NOI proceedings for each of Fluid 

Brands, Bombay and Bowring and authorizing the Proposal Trustee to administer the Fluid Entities’ NOI proceedings 

as if they were a single proceeding for the purpose of filing materials and reporting to the Court. 

50. As noted in the Benitah Affidavit, the relationship between the Fluid Entities is closely intertwined. The Fluid Entities 

share common management and administrative support, occupy common head office space and have parallel loan 

obligations. In addition, the proposed liquidation sale involves the sale of substantially all of the property of the Fluid

Entities.

51. It is the Fluid Entities’ belief (and that of the Proposal Trustee) that the administrative consolidation of the Fluid Entities’

NOI proceedings is appropriate, as it would avoid duplication of efforts in reporting and be more efficient and cost 

effective.

52. The Fluid Entities’ largest creditors, CIBC, IBSA and FBI do not object to the proposed consolidation and the proposed 

consolidation will not result in any prejudice to the creditors of the Fluid Entities.

53. For the above reasons, the Proposal Trustee is supportive of the Fluid Entities’ request for the administrative

consolidation of the Fluid Entities’ NOI proceedings. 

XI. KEIP

54. To ensure retention of key personnel through the completion of the liquidation sale and the Fluid Entities’ proposal 

proceedings, the Fluid Entities, in consultation with the Proposal Trustee, are seeking the Court’s approval of the KEIP

in the maximum aggregate amount of $500,000 (the “KEIP Amount”). At present, none of the KEIP Amount has 

been allocated.

55. The Fluid Entities (in consultation with the Proposal Trustee) will determine such future allocation of the KEIP Amount, 

as appropriate to achieve its goals.  KEIP payments will be paid to each participating employee at specific dates during 

the Fluid Entities’ NOI proceedings (depending on the employee’s role and the nature of their respective work).  In 

addition, in order to receive KEIP payments, participating employees must remain employed by the Fluid Entities on 

the date the KEIP payments are due to be paid (or such other date at the discretion of the Fluid Entities with the prior 

approval of the Proposal Trustee).
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56. Given the condensed timetable to complete the liquidation sale, it is critical that the Fluid Entities retain the certain key 

employees to assist with the orderly liquidation of the Fluid Entities’ retail operations.  The Fluid Entities further believe 

that additional incentives are required to ensure that certain key employees continue their employment during the 

liquidation sale and the proposal proceedings generally.

57. The Fluid Entities’ largest creditors, CIBC, IBSA and FBI do not object to the KEIP.

58. The Proposal Trustee is of the view that the KEIP appears appropriate and reasonable in the circumstances.  

Accordingly, the Proposal Trustee is supportive of the Fluid Entities’ request for approval of the KEIP.

XII. COURT ORDERED CHARGES

59. The Fluid Entities are seeking an order providing for the following Charges: Administration Charge, DIP Charge (as 

hereinafter defined), D&O Charge and KEIP Charge (each as hereinafter defined).

Administration Charge

60. The Fluid Entities are seeking an order (the “Administration Order”) granting, among other things, a charge, in the 

maximum amount of $500,000, against the assets of the Fluid Entities, to secure the fees and disbursements incurred 

in connection with services rendered to the Fluid Entities both before and after the commencement of the proposal 

proceedings by the following entities: the Proposal Trustee, the Proposal Trustee’s legal counsel and legal counsel to 

the Fluid Entities (the “Administration Charge”).

61. The quantum of the Administration Charge sought by the Fluid Entities was determined in consultation with the 

Proposal Trustee.  The creation of the Administration Charge is typical in similar proceedings as is the proposed 

priority of the Administration Charge as set out in the form of order filed with the Court.

DIP Charge

62. The Fluid Entities require immediate funding to pursue their restructuring plan, as evidenced by the Cash Flow 

Forecast.

63. As noted above, a condition of the DIP Forbearance Agreement is that the DIP Lender receives the benefit of a DIP 

Charge to the maximum amount of the aggregate of any and all advances by the DIP Lender to the Fluid Entities 

pursuant to the DIP Forbearance Agreement.

64. As noted above, the amount owing under the Existing CIBC Credit Facility as at the Filing Date will be repaid from 

amounts collected from the sale of pre-filing inventory or otherwise during the course of the NOI proceedings.  New 
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advances under the DIP Forbearance Agreement will be used to fund ongoing professional fees and operating costs, 

including the purchase of on order inventory. 

65. The Proposal Trustee supports the Fluid Entities’ request of the DIP Charge, which is typical in similar proceedings as 

is the proposed priority of the DIP Charge as set out in the form of order filed with the Court.

D&O Charge

66. The proposed Administration Order also provides for a charge in the maximum amount of $500,000, against the assets 

of the Fluid Entities, to indemnify the officers and directors for liabilities incurred by the Fluid Entities that result in post-

filing claims against the directors and officers in their personal capacities (the “D&O Charge”).

67. The amount of the D&O Charge was estimated by taking into consideration employee payroll and related expenses 

(including source deductions), vacation pay, other employment-related liabilities that attract liability for directors and 

officers and sales tax.

68. The Proposal Trustee understands that the Fluid Entities’ sole director and officers enjoy the benefit of directors’ and 

officers’ liability insurance (the “D&O Insurance”) that provides $3 million in aggregate coverage for the Fluid Entities,

which is subject to various limitations and deductibles.  The Fluid Entities’ director and officers have advised that, due 

to the potential for personal liability, they are unwilling to continue their services and involvement in the proposal 

proceedings without the protection of the D&O Charge.

69. As the Fluid Entities will require the participation and experience of the directors and officers to ensure that, among 

other things, the liquidation sale is carried out successfully and value is maximized for the Fluid Entities’ creditors, the 

Proposal Trustee is of the view that the D&O Charge (both the amount and the priority ranking) is required and 

reasonable in the circumstances. 

70. The D&O Charge is proposed to rank third in priority against the Fluid Entities’ assets after the Administration Charge

and the DIP Charge.

KEIP Charge

71. In addition to the Administration Charge, the DIP Charge and the D&O Charge, the Administration Order also provides 

for a charge, in the maximum amount of $500,000 (the “KEIP Charge”), against the assets of the Fluid Entities, to 

secure all amounts potentially payable under the KEIP.
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72. Without the security provided by the KEIP Charge, there is concern that the certain key employees may resign prior to 

the completion of the liquidation sale and implementation of the Fluid Entities’ restructuring plan, to the detriment of the 

Fluid Entities’ stakeholders.

73. In the circumstances, and given the short timeframe to complete the liquidation sale, the Proposal Trustee is of the 

view that the KEIP Charge is appropriate and reasonable in the circumstances.

74. The KEIP Charge is proposed to rank fourth in priority against the Fluid Entities’ assets after the Administration 

Charge, the DIP Charge and the D&O Charge.

Summary and Proposed Ranking of the Court Ordered Charges

75. The priorities of the Charges sought by the Fluid Entities in the proposed Administration Order are as follows:

(i) First – the Administration Charge (to a maximum amount of $500,000);

(ii) Second – the DIP Charge;

(iii) Third – the D&O Charge (to a maximum amount of $500,000); and

(iv) Fourth – the KEIP Charge (to a maximum amount of $500,000).

76. The order sought by the Fluid Entities provides that the Charges shall rank in priority to all Encumbrances (as defined in 

the proposed order), save and except the Existing Security (as defined in the DIP Forbearance Agreement) held by 

CIBC in respect of any and all amounts owing by the Debtors to CIBC pursuant to the Credit Agreement (as defined in 

the DIP Forbearance Agreement) on account of Pre-Petition Obligations (as defined in the DIP Forbearance 

Agreement) which claims of CIBC shall rank in priority to the KEIP Charge and D&O Charge. The Charges will, 

however, be subordinate to those secured equipment lessors that did not receive notice of the Fluid Entities’ November 

2, 2018 motion.

77. As noted above, the Proposal Trustee believes that the Charges and rankings are required and reasonable in the 

circumstances and, as such, supports the granting and the proposed ranking of the Charges.

XIII. PAYMENT OF CERTAIN PRE-FILING AMOUNTS

78. The proposed form of Order grants the Fluid Entities the authority to pay certain expenses incurred prior to the Filing 

Date provided that the aggregate amount of all such payments does not exceed $200,000, subject to the prior approval 

of the Proposal Trustee or the Court.  
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79. The Proposal Trustee has been advised that the majority of these expenses relate to amounts owed to the Fluid 

Entities’ foreign sales agents, transportation providers, customs brokers and other essential service providers. 

80. As detailed in the Benitah Affidavit, the Fluid Entities are of the view there is a significant risk that freight forwarders 

and other critical service providers will not continue to provide services to the Fluid Entities if their respective pre-filing 

amounts owing are not paid.   

81. The Proposal Trustee agrees with the Fluid Entities view that an interruption of services provided by certain essential 

suppliers could have a significant and immediate detrimental impact on the business, operations and cash flows of 

Bombay and Bowring.  However, the Proposal Trustee also recognizes that the Fluid Entities’ funding is limited and will 

work with them to ensure that payment to service providers in respect of pre-filing liabilities are minimized.   

82. The Proposal Trustee supports the Fluid Entities’ request to allow it to pay certain pre-filing amounts to service 

providers that are critical to the continued operations of Bombay and Bowring to a maximum of $200,000, but only with 

the prior written approval of the Proposal Trustee and the DIP Lender or the Court. 

XIV.  CONCLUSION AND RECOMMENDATION 

83. Based on all of the forgoing, the Proposal Trustee respectfully recommends that this Honourable Court issue the 

Liquidation Process Order and the Administration Order granting the relief summarized in paragraph 3(xii) of this First 

Report. 

All of which is respectfully submitted this 1st day of November, 2018. 

Richter Advisory Group Inc.   
in its capacity as Proposal Trustee of 
Fluid Brands Inc., 11041037 Canada Inc. and 11041045 Canada Inc. 

Per: 

Adam Sherman, MBA, CIRP, LIT 
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ASSIGNMENT OF SECURITY AND INDEBTEDNESS AGREEMENT 

This ASSIGNMENT OF SECURITY AND INDEBTEDNESS AGREEMENT (this 
“Agreement”) is made as of December 11, 2018, between Canadian Imperial Bank of Commerce in its 
capacity as sole Agent and Lender under the Credit Agreement (as defined below) (the “Bank”), as 
assignor, and 2668602 Ontario Inc. (the “Assignee”), as assignee. 

 
WHEREAS: 

A. The Bank has provided certain financing arrangements under a credit agreement dated as of January 
19, 2015 (the “Original Credit Agreement”), between Fluid Brands Inc. (the “Borrower”), as 
borrower, 11041037 Canada Inc. (formerly known as Bombay & Co. Inc. and as 2383029 Ontario 
Inc.) (“Bombay”), 11041045 Canada Inc. (formerly known as Bowring & Co. Inc. and as 2437533 
Ontario Inc.) (“Bowring” together with the Borrower and Bombay, the “NOI Debtors”), and Fred 
Benitah 2014 Trust (the “Trust” together with Bombay and Bowring, the “Guarantors”), as 
guarantors, and the Bank, as sole lender and agent,  as amended by a First Amendment to Credit 
Agreement dated as of June 12, 2015 (the “First Amendment”), a Second Amendment to Credit 
Agreement dated as of June 30, 2016 (the “Second Amendment”), a Third Amendment to Credit 
Agreement dated as of March 9, 2017 (the “Third Amendment”), a Fourth Amendment to Credit 
Agreement dated as of September 30, 2017 (the “Fourth Amendment”) and a Fifth Amendment 
to Credit Agreement dated as of February 28, 2018 (the “Fifth Amendment”) (the First 
Amendment, Second Amendment, Third Amendment, Fourth Amendment and Fifth Amendment 
collectively being the “Amendments”), and as further supplemented and amended by certain email 
arrangements between the Bank and Fred Benitah (“Mr. Benitah”) on his own behalf and on behalf 
of the Borrower, the subsidiaries of the Borrower and F.B.I. Realty Ltd. (“FBI Realty” together 
with the Borrower, the Guarantors and Mr. Benitah, the “Credit Parties”) dated as of June 12, 
2018 (the “June 12, 2018 Email Agreement”), June 20, 2018 (the “June 20, 2018 Email 
Agreement”) and August 17, 2018 (the “August 17, 2018 Email Agreement”) (the June 12, 2018 
Email Agreement, June 20, 2018 Email Agreement and August 17, 2018 Email Agreement 
collectively being the “Email Agreements”), as further amended by the Forbearance Agreement 
and the Forbearance Confirmation (each as defined below) (the Original Credit Agreement, the 
Amendments, the Email Agreements, the Forbearance Agreement and the Forbearance 
Confirmation, collectively being the “Credit Agreement”); 

B. On January 19, 2015, in connection with the Credit Agreement, the Bank and inter alia Isaac 
Bennet Sales Agencies Inc. (the “Subordinate Creditor”) entered into a subordination and 
postponement agreement (the “Subordination Agreement”);  

C. As of December 10, 2018, the Credit Parties are approximately indebted to the Bank in the amount 
of $5,502,274.78 CAD and $160,039.84 USD, exclusive of legal and financial advisor fees and 
expenses, which fees and expenses are estimated to be CAD $394,008.07, errors and omissions 
excepted.  

D. As security for the due payment of the Indebtedness, the Credit Parties executed and delivered in 
favour of the Bank, certain security documentation as set out in Schedule “A” hereto (the 
“Security”); 

E. The Bank perfected the security interests granted to it by the Credit Parties in respect of the Security 
through, inter alia, the registration of the financing statements and other filings, as more 
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particularly described in Schedule “B” hereto (collectively, together with all personal property 
registrations, the “Registrations”), pursuant to the provisions of the Personal Property Security 

Act, R.S.O. 1990, c. P.10 (the “PPSA”), as amended, and its equivalents in other jurisdictions; 

F. On or around October 22, 2018, the Credit Parties informed the Bank that the NOI Debtors intended 
to commence proceedings under the proposal provisions of the BIA (the “NOI Proceedings”);  

G. On October 22, 2018, by way of a demand letter, the Bank made demand for payment on the NOI 
Debtors (as defined below) (the “Demand Letter”) and issued to each of the NOI Debtors notices 
of intention to enforce security (the “NITES”) pursuant to section 244(1) of the Bankruptcy and 

Insolvency Act, R.S.C., 1985, c. B-3 (the “BIA”); 

H. On October 23, 2018, the NOI Debtors delivered to the Bank a Consent and Waiver (the “Consent 
and Waiver”) wherein, among other things, they each acknowledged receipt of the Demand Letter 
and the NITES, agreed to waive the 10 day period under the Demand Letter and NITES and 
consented to the immediate enforcement of the Existing Security by the Bank; 

I. Notwithstanding issuance of the Demand Letter and the NITES, and delivery of the Consent and 
Waiver, the Borrower and the Guarantors requested that the Bank: (i) forbear from exercising the 
Bank’s rights and remedies under the Credit Agreement and the Security, (ii) subsequent to the 
NOI Filing Date (as defined below) extend credit and make advances under the Credit Agreement 
to the Borrower in order to facilitate the restructuring of their affairs under the NOI Proceedings 
(the “Request”);  

J. The Bank agreed to the Request pursuant to, and subject to, the terms and conditions contained in 
a forbearance agreement dated as of November 1, 2018, between the Credit Parties and the Bank 
(the “Forbearance Agreement”); 

K. Mr. Benitah and FBI Realty both confirmed the terms of the Forbearance Agreement,  pursuant to, 
and subject to, the terms and conditions contained in a amendment and confirmation dated as of 
November 1, 2018, between Mr. Benitah, FBI Realty and the Bank (the “Forbearance 
Confirmation”); 

L. On October 25, 2018 (the “NOI Filing Date”), each of the NOI Debtors filed a Notice of Intention 
to Make a Proposal under Section 50.4(1) of the Bankruptcy and Insolvency Act R.S.C., 1985, c. 
B-3, as amended (the “BIA”); 

M. Richter Advisory Group Inc. (the “Proposal Trustee”) is the proposal trustee in the NOI 
Proceedings; 

N. As of the date hereof, Terminating Events (as defined in the Forbearance Agreement) are existing 
and continuing under the Forbearance Agreement, which Terminating Events have not been waived 
by the Bank; 

O. At the request of the NOI Debtors and pursuant to the Credit Agreement the Bank has issued the 
letters of credit listed in Schedule “D” hereof which letters of credit have not expired and remain 
outstanding and for which the Bank remains potentially liable (the “Letters of Credit”). 

P. Subject to the terms and conditions herein, the Bank has agreed to sell and assign on the Effective 
Date, and the Assignee has agreed to purchase and fully assume: (i) all of the Bank’s rights and 
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obligations under the Credit Agreement, the Forbearance Agreement, the Forbearance 
Confirmation, the Subordination Agreement, the Security together with any and all rights, 
agreements, documents, instruments, Registrations relating to any of the foregoing (other the 
Maintained Interest (as defined below)) (collectively, the “Assigned Documents”) (ii) as well as 
the total sum of the Indebtedness (as defined below) (the “Assigned Indebtedness”, and together 
with the Assigned Documents, the “Assigned Interest”); 

NOW THEREFORE this Agreement witnesses that in consideration of the payment of the 
Assignment Price (as defined below), the mutual covenants and agreements contained herein, and for other 
good and valuable consideration, the receipt and sufficiency of which is acknowledged by each party to the 
other, the parties to this Agreement agree as follows: 

Assignment of the Assigned Interest  

1. The Bank hereby agrees to on the Effective Date sell, transfer and assign, and set over unto the 
Assignee, its right, title and interest (both legal and equitable), powers and privileges and other 
benefits of any nature whatsoever in and to or arising from the Assigned Interest, together with all 
monies that may hereafter become due or owing in respect of the Assigned Interest, including, 
without limitation, all rights to receive principal, interest, fees, expenses, damages, penalties and 
other amounts in respect of or in connection with the Assigned Interest.  

2. The Assignee hereby accepts the sale, transfer and assignment of all of the Bank’s right, title and 
interest in and to the Assigned Interest upon the terms set out herein, and assumes and agrees to 
observe, perform, fulfil and be bound by all terms, covenants, conditions and obligations relating 
to the Assigned Interest (including without limitation under the Subordination Agreement) that are 
to be observed, performed and fulfilled by the Bank in the same manner and to the same extent as 
if the Assignee were the original party named in the Assigned Documents instead of the Bank. 

Indemnification 

3. The Assignee hereby indemnifies and agrees that it will save harmless the Bank from all claims, 
actions, causes of action, suits, proceedings, losses, damages, costs, charges, liabilities and 
expenses incurred, suffered or sustained as a result of (i) the assignment of the Assigned Interest 
contemplated under this Agreement (including without limitation the assignment and assumption 
of the Subordination Agreement); and (ii) any default, breach or any failure to perform and observe 
by the Assignee any provision of the Assigned Documents (including without limitation under the 
Subordination Agreement). 

Assignment Price 

4. In consideration of the assignment of the Assigned Interest in accordance with this Agreement, the 
Assignee agrees to pay to the Bank an amount equal to the aggregate amount of all Obligations (as 
defined in the Forbearance Agreement) owing to the Bank by the Credit Parties on the Effective 
Date (hereafter the “Assignment Price”) as summarized in a payout letter to be issued by the Bank 
to the Assignee. The Assignment Price shall be paid by the Assignee by wire transfer of 
immediately available funds payable in accordance with the wire instructions included at Schedule 
“C”. 
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Representations and Warranties 

5. The Bank hereby represents and warrants to the Assignee that as of the date hereof: 

(a) the recitals to this Agreement are true and correct; 

(b) upon the effectiveness of this Agreement, the Bank shall not have any further right, title or 
interest in and to the Assigned Interest;  

(c) the Assigned Interest is owned by the Bank and has not been sold, assigned, pledged, 
syndicated, encumbered to or in favour of any third party, in whole or in part, by the Bank; 
and 

(d) The Bank has not affected or received the benefit of any set-off against the Borrower or 
any Guarantor on account of the Assigned Interest. 

Acknowledgments 

6. The Assignee hereby acknowledges and agrees that there are no representations, warranties, 
collateral agreements or conditions of any kind whatsoever made by the Bank whether express or 
implied affecting this Agreement or the Assigned Interest, other than as expressly provided for 
herein, including, without limitation, as to the validity, enforceability, perfection, priority, 
collectability, assignability, value or any other matter whatsoever with respect to the Assigned 
Interest, and any and all implied warranties are expressly excluded from this Agreement. 

7. The Assignee hereby acknowledges and agrees that it is accepting the assignment of the Bank’s 
right, title and interest, if any, in and to the Assigned Interest strictly on an “as is, where is” basis, 
completely without recourse against the Bank in the event of any deficiency therein, and the 
Assignee hereby acknowledges and agrees that it will in no way bring or advance any claim, suit, 
action, proceeding or demand whatsoever against the Bank for any claims, losses, expenses, costs, 
damages or otherwise suffered by the Assignee in connection with the Assigned Interest.  

8. Without limiting Section 2 herein, and for greater certainty, the Assignee acknowledges that it is 
assuming and that it shall observe, perform, fulfil and be bound by all terms, covenants, conditions 
and obligations relating to the Subordination Agreement that were to be observed, performed and 
fulfilled by the Bank in the same manner and to the same extent as if the Assignee were the original 
party named in the Subordination Agreement instead of the Bank. 

Maintained Accounts / Cash Collateral  

9. The Assignee and the Bank hereby agree that the NOI Debtors shall be entitled, for a period not to 
exceed 60 days from the date hereof (the “Account Closing Date”), to maintain certain accounts 
with the Bank, such accounts to be agreed upon between the Bank and the NOI Debtors on the 
Effective Date, and to be listed in a Schedule, which Schedule, once agreed upon, shall from 
Schedule “E” to this Agreement (the “Maintained Accounts”). 

10. The Assignee and the Bank hereby agree that the Assigned Interest shall not include any rights, 
documents or instruments directly pertaining to the Maintained Accounts and / or the Letters of 
Credit (collectively, the “Maintained Interest”). 
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11. The Assignee and the Bank hereby acknowledge and agree that the Bank may charge the NOI 
Debtors its customary charges, fees and expenses incurred as a result of the NOI Debtor’s continued 
use of the Maintained Accounts from and after the date hereof to and including the Account Closing 
Date (collectively the “Charges”).   

12. In connection with the Charges and the Letters of Credit, the Assignee agrees that it shall deliver 
to the Bank:  

(a) cash collateral in the amount of the sum total of: 

i. $108,281.25 USD (together with all interest or other revenue earned 
thereon from time to time and all other accretions thereto the “USD 
Letter of Credit Cash Collateral”); 

ii. $20,737.50 CAD  (together with all interest or other revenue earned 
thereon from time to time and all other accretions thereto, the “CAD 
Letter of Credit Cash Collateral”, collectively with the USD 
Letter of Credit Cash Collateral, the “Letter of Credit Cash 
Collateral”); and  

iii. $175,000 CAD (together with all interest or other revenue earned 
thereon from time to time and all other accretions thereto, the 
“Account Cash Collateral”, collectively, with the Letter of Credit 
Cash Collateral, the “Cash Collateral”);  

securing any and all Charges and the Letters of Credit pursuant to the terms of a cash 
collateral agreement executed by the Assignee in favour of the Bank, in form and substance 
satisfactory to the Bank in its sole discretion (the “Cash Collateral Agreement”); and 

(b) a limited recourse guarantee executed by the Assignee in favour of the Bank, in form and 
substance satisfactory to the Bank in its sole discretion, limited in recourse to the Cash 
Collateral, guaranteeing all indebtedness incurred by the NOI Debtors as a result of the 
Charges and the Bank’s liability under the Letters of Credit (the “Limited Recourse 
Guarantee”). 

Further Actions 

13. The Bank shall as soon as possible and no later than 30 days after the Effective Date:  

(c) deliver to the Assignee all originals or copies, as applicable, that it has in its possession of 
the Security described on Schedule “A” hereto; and  

(d) discharge and release any security taken pursuant to section 427 of the Bank Act, SC 1991, 
c 46 (the “Bank Act”) including, without limitation, the Bank Act security outlined in 
Schedule “A” hereto. 

14. The Bank hereby authorizes the Assignee and Torkin Manes LLP (as the Assignee’s counsel) or 
any other such designate, to file on or after the Effective Date, financing change statements or the 
equivalents thereof in any jurisdiction to reflect the assignment of the Security herein, as the 
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Assignee deems necessary, including, without limitation, registering financing change statements 
or the equivalents thereof in any other jurisdiction in respect of the Registrations listed on Schedule 
“B” hereto to reflect the assignment hereunder. 

15. To the extent that the Bank becomes aware of any additional Security held by the Bank with respect 
to the Assigned Interest that is not set out in Schedule “A” hereto, the Bank agrees to cooperate 
with the Assignee to immediately do all such further acts and things and execute and deliver such 
further instruments, documents, releases, security registrations, matters, papers and assurances as 
are commercially reasonable, necessary or desirable for effectuating the assignment of the interests 
of the Bank in such additional Security to the Assignee. 

Effective Date. 

16. The effective date for this Agreement will be the date on which all of the following have been 
received by the Bank (such date, the “Effective Date”): 

(a) a fully-executed copy of this Agreement; 

(b) the Assignment Price as of the Effective Date;   

(c) the Cash Collateral; 

(d) a fully executed copy of the Cash Collateral Agreement; and 

(e) a fully executed copy of the Limited Recourse Guarantee. 

12. This Agreement will be of no force or effect if the Effective Date has not occurred on or before 
5:00 pm on December 13, 2018. 

General 

Notices to the Bank and the Assignee 

17. All notices pursuant to this Agreement shall be given by notice in writing delivered by hand or by 
courier service, sent to the address set forth below, or to such other address as the intended recipient 
may have designated by notice to the other party in accordance with the terms of this paragraph. 
All notices shall be deemed to have been given on: 

(a) the date received, if delivered by hand; or 

(b) the date of delivery, if delivered by courier service;  

(i) if to the Bank at: 

Canadian Imperial Bank of Commerce 
Special Loans Group 
25 King Street West, 16th Floor  
Toronto, Ontario 
M5L 1A2 
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Attention: Paul Montgomery 
 
With a copy to: 

Gowling WLG (Canada) LLP 
100 King Street West 
1 First Canadian Place 
Toronto, ON  M5X 1G5 
 
Attention:  David F.W. Cohen 
 

 (ii) if to the Assignee at: 

80 Dufflaw Road 
Toronto, Ontario 
M6A 2W1 
 
Attention: Fred Benitah 
 
With a copy to: 
 
Torkin Manes LLP 
151 Yonge St, Toronto, Ontario 
M5C 2W7 
 

   Attention: Fay Sulley     
 
Notices to the Proposal Trustee and the Subordinate Creditor 

18. The Assignee shall through its counsel on the Effective Date immediately advise the Proposal 
Trustee and the Subordinate Creditor of the assignment effected under this Agreement by way of 
email to the Proposal Trustee’s legal counsel and the Subordinate Creditor’s legal counsel (the 
“Email Assignment Notice”). If the Bank does not receive a copy of the Email Assignment Notice 
by 8:00 pm on the Effective Date, it shall be entitled in its sole discretion to advise the Proposal 
Trustee and the Subordinate Creditor of this Agreement. 

Binding Effect and Enurement 

19. All representations and warranties, covenants, and acknowledgements contained herein shall 
survive the execution and delivery of this Agreement and the assignment of the Assigned Interest. 
This Agreement shall be binding upon and enure to the benefit of the parties hereto and their 
respective successors and assigns. 

Entire Agreement 

20. This Agreement contains the entire agreement between the parties hereto with respect to the subject 
matter thereof and supersedes all oral statements and prior writings with respect thereto. 

Amendments, Modifications and Waivers 
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21. This Agreement may not be amended or modified except in writing signed by each of the parties 
hereto.  No delay or failure on the part of either party to this Agreement in the exercise of any of 
its right, power or remedy shall operate as a waiver thereof, nor shall any single or partial exercise 
by either party herein of any right, power or remedy preclude the further exercise thereof, or the 
exercise of any other right, power or remedy. 

Counterparts 

22. This Agreement may be executed in counterparts and by facsimile or other electronic transmission, 
each of which when so executed, shall constitute one and the same original. 

[Remainder of page intentionally left blank.] 
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SCHEDULE “A” 

Security Documents 

A. Fluid Brands Inc. (the “Borrower”) - Security Documents  
 

1.  General Security Agreement between the Borrower and the Bank dated as of January 19, 2015;  
 

2.  Notice of Intention to Give Section 427 Bank Act Security executed by the Borrower in favour of the 
Bank dated as of January 5, 2018 as receipted by the Province of Ontario on January 6, 2018; 
 

3.  Application for Credit and Promise to Give Security executed by the Borrower in favour of the Bank 
dated as of January 19, 2015; 
 

4.  Special Security in respect of Section 427 Bank Act Security executed by the Borrower in favour of 
the Bank dated as of January 19, 2015; 
 

5.  Contract Relative to Special Security executed by the Borrower in favour of the Bank dated as of 
January 19, 2015;  
 

6.  Investment Property Pledge Agreement between the Borrower and the Bank in respect of its shares 
of each of Bombay and Bowring dated as of January 19, 2015; 
 

7.  Stock Power of Attorney executed by the Borrower for its shares in Bombay dated as of January 19, 
2015; 
 

8.  Stock Power of Attorney executed by the Borrower for its shares in Bowring dated as of January 19, 
2015; 
 

9.  Original Share Certificates in respect of the preferred shares owned by the Borrower in Bombay - 
100 preferred shares (Certificate No. CA-2); 
 

10.  Original Share Certificates in respect of the preferred shares owned by the Borrower in Bowring - 
100 preferred shares (Certificate No. CA-2); 
 

11.  Assignment of Insurance between the Borrower and the Bank dated as of January 19, 2015; 
 

B. 11041037 Canada Inc. (“Bombay”) – Security Documents 

12.  Full Recourse Guarantee and Postponement of Claim between Bombay and the Bank dated as of 
January 19, 2015;  
 

13.  General Security Agreement between Bombay and the Bank dated as of January 19, 2015; 
 

14.  Deed of Hypothec executed by Bombay in favour of the Bank to secure payment of Debentures  
dated as of January 6, 2015; 
 

15.  Pledge of Debenture between Bombay and the Bank dated as of January 19, 2015; 
 

16.  Delivery Order Debenture executed by Bombay in favour of the Bank dated as of January 19, 2015; 
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17.  Debenture executed by Bombay in favour of the Bank dated as of January 19, 2015; 
 

18.  Assignment of Insurance between Bombay and the Bank dated as of January 19, 2015; 
 

19.  Blocked Account Agreement between CIBC, the Bank and Bombay dated as of January 19, 2015; 
 

C. 11041045 Canada Inc. (“Bowring”) – Security Documents 

20.  Full Recourse Guarantee and Postponement of Claim between Bowring and the Bank dated as of 
January 19, 2015;  
 

21.  General Security Agreement between Bowring and the Bank dated as of January 19, 2015; 
 

22.  Deed of Hypothec executed by Bowring in favour of the Bank to secure payment of Debentures  
dated as of January 6, 2015; 
 

23.  Pledge of Debenture between Bowring and the Bank dated as of January 19, 2015; 

24.  Delivery Order Debenture executed by Bowring in favour of the Bank dated as of January 19, 2015; 
 

25.  Debenture executed by Bowring in favour of the Bank dated as of January 19, 2015; 
 

26.  Assignment of Insurance between Bowring and the Bankdated as of January 19, 2015; 
 

27.  Blocked Account Agreement between  CIBC, the Bankt and Bowring dated as of January 19, 2015;  
 

D. Fred Benitah 2014 Trust  – Security Documents 

28.  Limited Recourse Guarantee and Postponement of Claim between Fred Benitah, Paul Bleiwas And 
Sheldon Disenhouse (collectively, the “Trustees”), as trustees of the Trust Acting for and on behalf 
of the Trust, and the Bank dated as of January 19, 2015;  
 

29.  Investment Property Pledge Agreement between the Trustees, acting for and on behalf of the Trust,  
and the Bank, in respect of their shares in each of the Bombay and Bowring dated as of January 19, 
2015; 
 

30.  Stock Power of Attorney executed by the Trustees, acting for and on behalf of the Trust, for the 
shares of Bombay dated as of January 19, 2015;   
   

31.  Stock Power of Attorney executed by Trustees, acting for and on behalf of the Trust, for the shares 
of Bowring dated as of January 19, 2015; 
 

32.  Original Share Certificates in respect of the non-voting common shares owned by the Trustees, 
acting for and on behalf of the Trust, in Bombay - 100 non-voting common shares (Certificate No. 
C-3); 
  

33.  Original Share Certificates in respect of the non-voting common shares owned by the Trustees, 
acting for and on behalf of the Trust, in Bowring - 100 non-voting common shares (Certificate No. 
C-3); 
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E F.B.I. Realty Ltd. and Fred Benitah –  Security Documents 

34.  Limited recourse guarantee executed by Fred Benitah (“Mr. Benitah”) in favour of the Bank limited 
to the principal amount of $1,000,000.00 dated as of June 21, 2018; 

35.  Limited recourse guarantee dated as of June 21, 2018 executed by F.B.I. Realty Ltd. (“FBI Realty”)  
in favour of the Bank limited to the principal amount of $2,000,000 and limited in recourse to the 
Property (as defined below) and all insurance proceeds, all proceeds of enforcement and all other 
proceeds relating thereto and the realization thereof; 

36.  Acknowledgement dated as of June 27, 2018 (and attached commercial collateral mortgage standard 
charge terms no. 201203) in the principle amount of $2,000,000 executed by FBI Realty, as chargor, 
in favour of the Bank, as chargee, in respect of a Charge/Mortgage against the lands municipally 
known as 100 Dufflaw Rd., Toronto, Ontario (the “Property”); 

37.  Acknowledgement and Direction dated as of June 27, 2018 executed by FBI Realty  in favour of 
Gowling WLG (Canada) LLP and the electronic form of Charge/Mortgage against the Property as 
attached thereto; and 

38.  Guarantee and Security Confirmation Agreement dated August 16, 2018 executed by the Borrower, 
each of the Guarantors, Mr. Benitah and FBI Realty in favour of the Bank. 

 

 

 

 

; 
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SCHEDULE “B” 

Registrations 

PPSA Registrations British Columbia 
 

Debtor Registration 
Control No./ 
Base Reg. No. 

Secured Party 
 

11041045 Canada Inc.  D2709518/ 239492I Canadian Imperial Bank of Commerce, As Agent 
11041045 Canada Inc.  B7411738/ 105480D Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  B7411732/ 105449D Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  D0294815/ 883412F Canadian Imperial Bank of Commerce 
11041037 Canada Inc.  D2709508/ 239492I Canadian Imperial Bank of Commerce, As Agent 
11041037 Canada Inc.  B8516144/ 153309E Canadian Imperial Bank of Commerce 

 
PPSA Registrations Alberta 
 

Debtor Base Registration No. Secured Party 
 

11041037 Canada Inc.  08012425159 Canadian Imperial Bank of Commerce 
11041037 Canada Inc.  14101733047 Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  06063019225 Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  06063019266 Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  10112620873 Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  14101733212 Canadian Imperial Bank of Commerce 

 
PPSA Registrations Manitoba 
 

Debtor Base Registration No. Secured Party 
 

11041037 Canada Inc.  201424355408  Canadian Imperial Bank Of Commerce, as Agent 
11041037 Canada Inc.  200801549003  Canadian - Imperial Bank of Commerce 
11041045 Canada Inc.  201424353006  Canadian Imperial Bank Of Commerce, as Agent 
11041045 Canada Inc.  201020139205  Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  200611809106 Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  200611804503  Canadian Imperial Bank of Commerce 

 
PPSA Registrations Saskatchewan 
 

Debtor Base Registration No. Secured Party 
 

11041045 Canada Inc.  300049740 Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  301288106 Canadian Imperial Bank of Commerce 
11041037 Canada Inc.  300270984 Canadian Imperial Bank of Commerce 
11041037 Canada Inc.  301288107 Canadian Imperial Bank of Commerce 

 
PPSA Registrations Ontario 
 

Debtor File No. Secured Party 
 

Fluid Brands Inc. 700724043 Canadian Imperial Bank of Commerce, as Agent 
11041037 Canada Inc.  642281967 Canadian Imperial Bank of Commerce 
11041037 Canada Inc.  700738803 Canadian Imperial Bank of Commerce, as Agent 
11041045 Canada Inc.  876826629 Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  627782805 Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  627782787 Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  700738794 Canadian Imperial Bank of Commerce, as Agent 
Fred Benitah 2014 Trust  702885168 Canadian Imperial Bank of Commerce, as Agent 
Freddy Benitah  628057647 Canadian Imperial Bank of Commerce 
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PPSA Registrations Nova Scotia 
 

Debtor Base Registration No. Secured Party 
 

11041037 Canada Inc.  13434972 Canadian Imperial Bank of Commerce  
11041037 Canada Inc.  23763469 Canadian Imperial Bank of Commerce, as agent  
11041045 Canada Inc.  11250487 Canadian Imperial Bank of Commerce  
11041045 Canada Inc.  23763170 Canadian Imperial Bank of Commerce, as agent  

 
PPSA Registrations New Brunswick 
 

Debtor Base Registration No. Secured Party 
 

11041037 Canada Inc.  15778343 Canadian Imperial Bank of Commerce  
11041037 Canada Inc.  25333899 Canadian Imperial Bank of Commerce, as agent  
11041045 Canada Inc.  13758388  Canadian Imperial Bank of Commerce  
11041045 Canada Inc.  25333675 Canadian Imperial Bank of Commerce, as agent  

 
PPSA Registrations Newfoundland 
 

Debtor Base Registration No. Secured Party 
 

11041037 Canada Inc.  6282514 Canadian Imperial Bank of Commerce  
11041037 Canada Inc.  12587366 Canadian Imperial Bank of Commerce, as agent  
11041045 Canada Inc.  5055272 Canadian Imperial Bank of Commerce  
11041045 Canada Inc.  12587184 Canadian Imperial Bank of Commerce, as agent  

 
Quebec – RPMRR Registrations 
 

Debtor Base Registration No. Secured Party 
 

11041037 Canada Inc.  08-0061397-0001 Canadian Imperial Bank of Commerce 
11041037 Canada Inc.  15-0008929-0002 Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  96-0041744-0001 Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  06-0679665-0001 Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  06-0679665-0002 Canadian Imperial Bank of Commerce 
11041045 Canada Inc.  15-0008929-0001 Canadian Imperial Bank of Commerce 

 
Bank Act (Canada) Registrations 
 

Registration Name Registration Number Bank 
 

Fluid Brands Inc. 01296900 0010 Canadian Imperial Bank of Commerce 
Fluid Brands Inc. 01315543 0010 Canadian Imperial Bank of Commerce 
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SCHEDULE “C” 

WIRE INSTRUCTIONS 
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SCHEDULE “D” 

LETTERS OF CREDIT 

 

Instrument 
Number 

Balance Currency 

SBGT757086 $6,150.00 CAD 

SBGT757088 $8,100.00 CAD 

SBGT757083 $3,500.00 CAD 

SBGT757087 $2,000.00 CAD 

I55100748 $103,125.00 USD 
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SCHEDULE “E” 

MAINTAINED ACCOUNTS 

To be Appended on the Effective Date. 

 



APPENDIX 11  

  



Request ID: 022563511 Province of Ontario Date Report Produced: 2019/01/09
Transaction ID: 70438636 Ministry of Government Services Time Report Produced: 11:15:27
Category ID: (C)CC/E Page: 1

Certified a true copy of the data as recorded on the Ontario Business
Information System.

Director
Ministry of Government Services
Toronto, Ontario

CORPORATION PROFILE REPORT
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ONTARIO  
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IN THE MATTER OF THE NOTICES OF INTENTION TO MAKE A PROPOSAL OF  
FLUID BRANDS INC., 11041037 CANADA INC. (BOMBAY) AND 11041045 CANADA INC. (BOWRING) 

 
 

SECOND REPORT OF RICHTER ADVISORY GROUP INC. 
IN ITS CAPACITY AS TRUSTEE UNDER THE  

NOTICES OF INTENTION TO MAKE A PROPOSAL OF  
FLUID BRANDS INC., 11041037 CANADA INC. (BOMBAY) AND 11041045 CANADA INC. (BOWRING) 

 
DECEMBER 12, 2018 

 
 

I.  INTRODUCTION 

1. This report (the Second ) is filed by Richter Advisory Group Inc. Richter in its capacity as proposal trustee 

(the ) in connection with the Notices of Intention to Make a Proposal ( ) filed by each of Fluid 

Brands Inc. ( ), 11041037 Canada Inc. ( ) and 11041045 Canada Inc. ( , and together with 

Fluid and Bombay, the ). 

2. On October 25, 2018 (the ), the Fluid Entities each filed a NOI pursuant to Section 50.4(1) of the Bankruptcy 

and Insolvency Act, R.S.C. 1985, c. B.- BIA as Proposal Trustee under 

each NOI (the ).  

3. On November 2, 2018, the Ontario Superior Court of Justice (Commercial List) (the ) issued an order (the 

) which, among other things: 

(i) approved the administrative consolidation of the NOI Proceedings; 

(ii) approved the key employee incentive payments (the KEIP ); 

(iii) authorized and empowered the Fluid Entities to obtain and borrow interim financing, including the terms of the 

debtor-in-possession ( ) facility; 

(iv) approved certain charges sought by the Fluid Entities; and 
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(v) granted an extension of the time within which the Fluid Entities are required to file a proposal (the 

) to December 20, 2018. 

A copy of the Administration Order is attached hereto as .  

4. On November 2, 2018, the Court also issued an order (the ) which, among other things: 

(i) approved the consulting agreement (the ) between the Fluid Entities and Merchant 

Retail Solutions, ULC and Gordon Brothers Canada, ULC, an affiliate of Gordon Brothers Retail Partners, LLC 

(collectively, the ), pursuant to which the Consultant is to assist with the liquidation of all owned 

inventory, and owned furniture, fixtures and equipment ( ) at the Bombay / Bowring retail locations and 

warehouse (the ) in accordance with the sale guidelines (the ) appended 

to the Liquidation Process Order; and 

(ii) authorized and directed the Fluid Entities, with the assistance of the Consultant, to conduct the Liquidation Sale 

and to take all actions necessary to implement the Consulting Agreement and the transactions contemplated 

therein. 

A copy of the Liquidation Process Order is attached hereto as . 

5. The Proposal Trustee filed its first report dated November 1, 2018 (the ) with the Court in support of the 

Administration Order and the Liquidation Process Order.  A copy of the First Report, without appendices, is attached 

hereto as .  

6. The purpose of this Second Report is to provide the Court with information pertaining to the following: 

(i) the activities of the Fluid Entities and the Proposal Trustee since the Filing Date; 

(ii) the status of the Liquidation Sale; 

(iii) the status of the KEIP; 

(iv) the Fluid E

including a comparison of reported to forecast results; 

(v) 

revised cash flow forecast for the period from December 9, 2018 to February 2, 2019 (the 

); and 
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(vi)  

(i) approving the extension of the Proposal Period to January 31, 2019; 

(ii) ts for the period from October 7, 2018 to November 

), for the 

period from October 18, 2018 to November 23, 2018; and 

(iii) approving the First Report and this Second Report, as well as the activities, actions and conduct of the 

Proposal Trustee set out therein and herein. 

II.  TERMS OF REFERENCE 

7. Unless otherwise noted, all monetary amounts contained in this Second Report are expressed in Canadian dollars. 

8. In preparing this Second Report, the Proposal Trustee has relied upon certain unaudited, draft, and / or internal financial 

information prepared by representatives of the Fluid Entities, the Fluid 

representatives of the Fluid Entities and the Fluid ).   

9. Except as otherwise described in this Second Report, the Proposal Trustee has not audited, reviewed or otherwise 

attempted to verify the accuracy or completeness of the Information in a manner that would wholly or partially comply 

with Generally Accepted Assurance Standards ( ) pursuant to the Chartered Professional Accountant of Canada 

Handbook (the ) and, as such, the Proposal Trustee expresses no opinion or other form of assurance 

contemplated under GAAS in respect of the Information.  

10. Future oriented financial information relied upon in this Second Report is based on the Fluid s  

assumptions regarding future events; actual results achieved may vary from the information presented even if the 

hypothetical assumptions occur and these variations may be material.  Accordingly, the Proposal Trustee expresses no 

assurance as to whether projections will be achieved.   

III.  ACTIVITIES OF THE FLUID ENTITIES 

11. Since the Filing Date, the activities of the Fluid Entities have included: 

(i) meeting and comm  

(ii) communicating with key suppliers to secure services during the NOI Proceedings and to address payment terms; 

(iii) responding to calls and enquiries from creditors and stakeholders regarding the NOI Proceedings; 
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(iv) executing the Consulting Agreement; 

(v) making payments to suppliers for goods / services received following the Filing Date; 

(vi) reporting receipts and disbursements; 

(vii) collaborating with the Consultant regarding the Liquidation Sale and agreeing to certain modifications to the 

 costs budget; 

(viii) preparing, in consultation with the Proposal Trustee, the cash flow statement and associated reports in prescribed 

form, pursuant to subsection 50.4(2) of the BIA; 

(ix) consulting with the Proposal Trustee regarding the disclaimer of certain retail leases.  The Proposal Trustee 

understands that, as at the date of this Second Report, the Fluid Entities have disclaimed 86 retail store leases 

effective December 31, 2018; 

(x) terminating certain head office employees in connection with the planned wind-

operations; 

(xi) consulting with the Proposal Trustee in connection with the preparation of the Extended Cash Flow Forecast; and 

(xii) communicating with the Proposal Trustee and the Fluid 

with the NOI Proceedings.  

IV.  THE PROPOSAL TRUSTEE ACTIVITIES 

12.  

(i) sending a notice of the NOI Proceedings, within five (5) business days of the Filing Date, to all known creditors of 

the Fluid Entities; 

(ii) establishing and maintaining a website at https://www.richter.ca/F/Fluid-Brands-Inc , where all materials filed with 

the Court and all orders made by the Court, in connection with the NOI Proceedings, are available in electronic 

form; 

(iii) ng of 

variances to the cash flow forecast; 

(iv) assisting the Fluid Entities in preparing the cash flow statement and associated reports in prescribed form, pursuant 

to subsection 50.4(2) of the BIA, and filing same with the Office of the Superintendent of Bankruptcy; 
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(v) assisting the Fluid Entities with the preparation of the Extended Cash Flow Forecast; 

(vi) 

( ations, the Liquidation Sale and the NOI Proceedings; 

(vii) communicating with counsel for certain landlords regarding the terms of the Consulting Agreement, the Sale 

Guidelines and the Liquidation Sale; 

(viii) corresponding and communicating extensively with the Consultant regarding the Liquidation Sale; 

(ix) consulting with the Fluid Entities regarding the disclaimer of certain retail agreements; 

(x) responding to calls and enquiries from creditors and other stakeholders regarding the NOI Proceedings; and 

(xi) preparing the First Report and this Second Report.   

V.    THE LIQUIDATION SALE 

Merchandise 

13. As noted in the First Report, the Fluid Entities have determined that it is in the best interests of all stakeholders to 

complete the Liquidation Sale while considering the merits of a process to identify one or more parties interested in 

 (the Sale ).   

14. The Liquidation Sale commenced on or about November 5, 2018 and, in accordance with the terms of the Consulting 

Agreement, will conclude no later than December 31, 2018. 

15. In accordance with the terms of the Liquidation Process Order (and Sale Guidelines), any additional merchandise to be 

added to the goods located in the Bombay / Bowring stores (or the warehouse / distribution centre) to be sold during the 

Liquidation Sale was limited to goods previously ordered by Fluid Brands, which were either in transit or awaiting 

payment.  The Proposal Trustee understands that, as at the Filing Date, the Fluid Entities had unpaid for goods either in 

transit or held at port (the ) totaling approximately $7.5 million (at landed cost). 

16. As noted in the First Report, the Fluid Entities required DIP financing to complete the Liquidation Sale and implement 

provided the stability and necessary cash flow for the Fluid Entities to pursue their restructuring plan, the DIP financing 

did not provide sufficient liquidity for the Fluid Entities to acquire the Unpaid Goods which, with respect to the goods held 

at port, were accruing significant storage and demurrage charges. 
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17. Following several 

including its primary secured lender (and DIP lender), the Canadian Imperial Bank of Commerce ( ), DIP funding 

was provided to permit the Fluid Entities to acquire approximately $1 million of the Unpaid Goods.  The Proposal Trustee 

), has been communicating with certain 

unpaid vendors, freight forwarders and customs brokers regarding the remaining Unpaid Goods, to advise that the Fluid 

Entities do not have the necessary funds to acquire the remaining Unpaid Goods and, consequently, the Fluid Entities 

were releasing any interest the Fluid Entities may have in the remaining Unpaid Goods. 

Retail Leases 

18. As noted above, the Liquidation Sale is to be completed no later than December 31, 2018.  Towards this end and as 

also noted above, as at the date of this Second Report, the Fluid Entities have disclaimed 86 retail store leases effective 

December 31, 2018.   

19. The Fluid Entities have delayed the disclaimer of its remaining 18 (6 Bombay / 12 Bowring) retail locations (the 

Remaining Stores ) at the request of Isaac Bennett Sales Agency Inc. ( ), a secured creditor of Fluid Brands 

owed approximately $14.7 million.  The Proposal Trustee understands that IBSA may have an interest in acquiring the 

Bombay / Bowring businesses at the Remaining Stores.  

20. As the Fluid Entities will be incurring additional lease / occupancy costs associated with Remaining Stores, IBSA has 

provided the Proposal Trustee with $250,000 to cover the incremental lease / occupancy costs associated with delaying 

the disclaimer of the Remaining Stores for no longer than a two-week period. 

21. Subject to additional funds being advanced by IBSA to further delay the disclaimer of the Remaining Stores, the Proposal 

Trustee u  Remaining Stores as well as the leases for its 

head office and distribution centre effective January 15, 2019. 

FF&E 

22. Pursuant to the Consulting Agreement, the Consultant is to assist the Fluid Entities in selling any owed FF&E at the 

Bombay / Bowring retail locations for a fee of twenty percent (20%) of gross proceeds realized therefrom.  As at the date 

of this Second Report, the Proposal Trustee understands that limited FF&E has been sold. 

23. Although the Consulting Agreement is not explicit  owned FF&E at its head office 

and distribution centre (these locations were included in the schedule appended to the Consulting Agreement, as certain 

retail operations also take place at these locations, the ), the Proposal Trustee understands that the 

Fluid Entities are of the view that the HO/DC FF&E is governed by the Consulting Agreement.   
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24. In connection with the above, as noted in the affidavit of Fred Benitah sworn December 11, 2018 (the 

), the Proposal Trustee understands that on December 5, 2018, 2668602 Ontario Inc. ( ), an entity related 

to the Fluid Entities, acquired the FF&E located at 23 retail locations in respect of which disclaimers had been issued as 

well as the HO/DC FF&E (collectively, the ).   

25. As noted in the Benitah Affidavit, upon becoming aware of the transaction for the Purchased FF&E, legal counsel for 

IBSA, Borden Ladner Gervais LLP, wrote to Torkin to advise, inter alia

did not extend to the HO/DC FF&E, (ii) the Fluid Entities were prohibited from selling the HO/DC FF&E without the prior 

written consent of IBSA or an order of the Court (on notice to IBSA), (iii) should such a sale have already been concluded, 

such sale should be reversed, and (iv) that any assets of the Fluid Entities included in any such sale remain charged in 

favour of the Fluid Entities  secured creditors, including IBSA.      

26. The Proposal Trustee has been advised that the amount paid by 266 for the Purchased FF&E was the net estimated 

liquidation value ascribed to the Purchased FF&E by the Consultant.  

VI.  KEIP 

27. As detailed in the First Report, the KEIP was developed to ensure the retention of key personnel through the completion 

of the Liquidation Sale and the NOI Proceedings.  The KEIP, none of which had been allocated as at the date of the First 

Report, is in the maximum aggregate amount of $500,000 (the ).  The Fluid Entities, in 

consultation with the Proposal Trustee, are to determine the allocation of the KEIP, as appropriate to achieve its goals.   

28. As at the date of this Second Report, approximately $241,000 of the Maximum KEIP Amount has been allocated, of 

which no amounts have been paid to participating KEIP employees.   

29. As noted in the Benitah Affidavit, further employee incentive payments may be required to ensure the retention of key 

personnel through the completion of the Liquidation Sale and the NOI Proceedings.  As required by the Administration 

ntities will, in consultation with the Proposal Trustee, determine any future 

allocations of the Maximum KEIP Amount.      

30. KEIP payments will be paid to each participating KEIP employee at specific dates 

Proceedings (dependin

KEIP payments, participating employees must remain employed by the Fluid Entities on the date the KEIP payments 

are due to be paid (or such other date at the discretion of the Fluid Entities with the prior approval of the Proposal 

Trustee). 

31. 

KEIP Amount is appropriate and reasonable. 
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VII.  CASH FLOW FOR THE PERIOD FROM OCTOBER 21, 2018 TO DECEMBER 8, 2018 

32. 

Entities, with the assistance of the Proposal Trustee, prepared a 

disbursements for the period October 21, 2018 to January 12, 2019 (the ). 

33. er 21, 2018 to 

December 8, 2018 is summarized as follows: 

 

34. As noted in the summary table above, the Fluid Entities reported positive net cash flow of approximately $13.2 million 

and had an outstanding operating loan balance of approximately $10.4 million as at December 8, 2018, which was 

approximately $3.1 million higher than forecast. 
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35. The $3.1 million unfavourable net cash flow variance is primarily due to: 

(i) receipts were approximately $7.3 million less than projected due to lower retail sales (albeit at a higher margin), 

resulting in more inventory on hand than forecast; and 

(ii) disbursements were approximately $4.2 million less than forecast due, in part, to timing differences in the payment 

of certain expenses, primarily sales taxes, Consultant fees and restructuring professional fees. 

VIII. EXTENSION OF THE PROPOSAL PERIOD TO JANUARY 31, 2019 

36. The Fluid Entities are seeking the extension of the Proposal Period to January 31, 2018 (the ). 

37. In suppo assistance of the Proposal Trustee, 

prepared the Extended Cash Flow Forecast, which is detailed below: 

 

38. The Extended Cash Flow Forecast indicates that the Fluid Entities will have sufficient liquidity to fund both operating 

costs and the costs of these NOI Proceedings for the period of the Extension, if granted. 

Fluid Brands Inc., 11041037 Canada Inc. (Bombay), 11041045 Canada Inc. (Bowring)
Consolidated Cash Flow Forecast for Period from December 9, 2018 - February 2, 2019
($000's)

Dec 15 Dec 22 Dec 29 Jan 05 Jan 12 Jan 19 Jan 26 Feb 02 Total

Receipts

Retail Sales 1 6,810$   6,600$   5,603$   2,184$   -$      -$      -$      -$      21,196$ 
Fixture proceeds -        100       100       -        -        -        -        -        200       
IBSA proceeds (Rent 18 stores) -        -        -        250       -        -        -        -        250       

6,810     6,700     5,703     2,434     -        -        -        -        21,646   

Disbursements
Payroll 525       463       663       917       249       10         10         10         2,848     
Rent -        -        -        371       -        -        -        -        371       
Liquidation fees & expenses 621       666       505       502       179       -        -        -        2,473     
General expenses and other 212       152       202       152       31         8           51         1           809       
Merchant credit card fees -        -        -        420       -        -        -        -        420       
GST/HST paid into escrow -        -        4,054     -        -        -        -        -        4,054     
Interest -        -        -        16         -        -        -        5           21         
KERP -        -        -        240       -        -        40         -        280       

1,357     1,281     5,424     2,619     459       18         101       16         11,276   

Other disbursements
Restructuring Professional Fees 1,057     136       260       40         34         226       28         26         1,806     

Net Cash Flow 4,396$   5,283$   19$       (225)$    (493)$    (244)$    (129)$    (42)$      8,565$   

Opening Revolver 10,356$ 5,960$   677$      658$      883$      1,376$   1,620$   1,749$   10,356$ 
Net Cash Flow (4,396)   (5,283)   (19)        225       493       244       129       42         (8,565)   

Ending Revolver 5,960$   677$      658$      883$      1,376$   1,620$   1,749$   1,791$   1,791$   

1 Retail receipts exclude $1.2 million heldback by credit card processors.
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39. The Proposal Trustee is of the view that the proposed Extension is appropriate in the circumstances and supports the 

 

(i) it will allow for the completion of the Liquidation Sale, which, as noted in this Second Report, is anticipated to be 

no later than December 31, 2018; 

(ii) the Extension is necessary to provide the Fluid Entities sufficient time to advance the Liquidation Sale and 

consider the development of a Sale Process as well as a proposal to its creditors.  

(iii) the Fluid Entities are acting in good faith and with due diligence in taking steps to monetize their assets for the 

benefit of their stakeholders; and 

(iv)  

40. While it is too early to determine whether a viable proposal will be presented by the Fluid Entities to their creditors, in the 

 

IX.  PROPOSAL  AND ITS  FEES AND DISBURSEMENTS 

41. The Proposal Trustee and Osler have maintained detailed records of their professional time and costs.  The Proposal 

Trustee is seeking the approval of its fees and disbursements for the period from October 7, 2018 to November 30, 2018 

and those of Osler for the period from October 18, 2018 to November 23, 2018 (the ) in connection with the 

performance of their duties in these NOI Proceedings. 

42. The total fees of the Proposal Trustee during the Periods amount to $480,703.46 (inclusive of a $16,315.29 courtesy 

discount), together with expenses and disbursements in the amount of $9,997.77 (both excluding applicable taxes) 

(collectively, the 

personnel during the Periods is more particularly described in the Affidavit of A. Sherman (the ), 

sworn December 11, 2018 in support hereof and attached as  to this Second Report.  The Sherman 

Affidavit includes a summary of the personnel, hours, and hourly rates charged by the Proposal Trustee in respect of 

the within proceedings for the Periods.  

43. The total fees for services provided by Osler during the Periods amount to $177,309.50, together with expenses and 

disbursements in the amount of $2,688.22 (both excluding GST/QST) (collectively, the 

).  The time spent by Osler personnel during the Periods is more particularly described in the Affidavit 

of M. Wasserman (the  ) sworn December 11, 2018 in support hereof and attached as 

 to this Second Report.  Included in the Wasserman Affidavit is a summary of the personnel, hours, and 

hourly rates charged by Osler in respect of the within proceedings for the Periods. 
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44. The Proposal Trustee respectfully submits that the Proposal Trustee Fees and Disbursements and the Osler Fees and 

Disbursements are fair and reasonable in the circumstances and have been properly incurred.  Accordingly, the 

Proposal Trustee is seeking approval of the Proposal Trustee Fees and Disbursements and the Osler Fees and 

Disbursements. 

X. CONCLUSION AND RECOMMENDATION 

45. Based on all of the forgoing, the Proposal Trustee respectfully recommends that this Court issue and order granting the 

relief summarized in paragraph 6(vi) of this Second Report. 

All of which is respectfully submitted 

 this 11th day of December, 2018. 

 
Richter Advisory Group Inc.   
in its capacity as Proposal Trustee of 
Fluid Brands Inc., 11041037 Canada Inc. and 11041045 Canada Inc. 
 
Per: 

 
Adam Sherman, MBA, CIRP, LIT     
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I.  INTRODUCTION 

1. This report (the “Supplementary Second Report”) is filed by Richter Advisory Group Inc. (“Richter”) in its capacity as 
proposal trustee (the “Proposal Trustee”) in connection with the Notices of Intention to Make a Proposal (“NOIs”) filed 
by each of Fluid Brands Inc. (“Fluid”), 11041037 Canada Inc. (“Bombay”) and 11041045 Canada Inc. (“Bowring”, 
and together with Fluid and Bombay, the “Fluid Entities”). 

2. On October 25, 2018 (the “Filing Date”), the Fluid Entities each filed a NOI pursuant to Section 50.4(1) of the Bankruptcy 

and Insolvency Act, R.S.C. 1985, c. B.-3, as amended (the “BIA”) and Richter was appointed as Proposal Trustee under 
each NOI (the “NOI Proceedings”).  

3. On November 2, 2018, the Ontario Superior Court of Justice (Commercial List) (the “Court”) issued an order (the 
“Administration Order”) which, among other things: 

(i) approved the administrative consolidation of the NOI Proceedings; 

(ii) approved the key employee incentive payments (the “KEIP”); 

(iii) authorized and empowered the Fluid Entities to obtain and borrow interim financing, including the terms of the 
debtor-in-possession (“DIP”) facility; 

(iv) approved certain charges sought by the Fluid Entities; and 
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(v) granted an extension of the time within which the Fluid Entities are required to file a proposal (the “Proposal 

Period”) to December 20, 2018. 

4. On November 2, 2018, the Court also issued an order (the “Liquidation Process Order”) which, among other things: 

(i) approved the consulting agreement (the “Consulting Agreement”) between the Fluid Entities and Merchant 
Retail Solutions, ULC and Gordon Brothers Canada, ULC, an affiliate of Gordon Brothers Retail Partners, LLC 
(collectively, the “Consultant”), pursuant to which the Consultant is to assist with the liquidation of all owned 
inventory, and owned furniture, fixtures and equipment (“FF&E”) at the Bombay / Bowring retail locations and 
warehouse (the “Liquidation Sale”) in accordance with the sale guidelines (the “Sale Guidelines”) appended 
to the Liquidation Process Order; and 

(ii) authorized and directed the Fluid Entities, with the assistance of the Consultant, to conduct the Liquidation Sale 
and to take all actions necessary to implement the Consulting Agreement and the transactions contemplated 
therein. 

5. The Proposal Trustee filed its first report dated November 1, 2018 (the “First Report”) with the Court in support of the 
Administration Order and the Liquidation Process Order.  

6. The Proposal Trustee filed its second report dated December 12, 2018 (the “Second Report”) in connection with the 
Fluid Entities’ motion returnable December 18, 2018 seeking an order, inter alia, approving the extension of the Proposal 
Period to January 31, 2019, and, if necessary, authorizing, nunc pro tunc, the December 5, 2018 sale by the Fluid Entities 
of the furniture, fixtures and equipment (“FF&E”) located at 23 of the Bombay / Bowring retail locations as well as the 
Fluid Entities’ head office and distribution centre (retail activities also take place at these locations), to 2668602 Ontario 
Inc. (“266”).   

7. The purpose of this Supplementary Second Report is to provide the Court with an update on certain developments in 
respect of the Fluid Entities’ NOI Proceedings subsequent to the issuance of the Second Report. 

II.  TERMS OF REFERENCE 

8. Unless otherwise noted, all monetary amounts contained in this Supplementary Second Report are expressed in 
Canadian dollars. 

9. In preparing this Supplementary Second Report, the Proposal Trustee has relied upon certain unaudited, draft, and / or 
internal financial information prepared by representatives of the Fluid Entities, the Fluid Entities’ books and records, and 

discussions with representatives of the Fluid Entities and the Fluid Entities’ legal counsel (collectively, the 

“Information”).   
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10. Except as otherwise described in this Supplementary Second Report, the Proposal Trustee has not audited, reviewed 
or otherwise attempted to verify the accuracy or completeness of the Information in a manner that would wholly or 
partially comply with Generally Accepted Assurance Standards (“GAAS”) pursuant to the Chartered Professional 
Accountant of Canada Handbook (the “CPA Handbook”) and, as such, the Proposal Trustee expresses no opinion or 
other form of assurance contemplated under GAAS in respect of the Information.  

11. Future oriented financial information relied upon in this Supplementary Second Report is based on the Fluid Entities’ 

representatives’ assumptions regarding future events; actual results achieved may vary from the information presented 
even if the hypothetical assumptions occur and these variations may be material.  Accordingly, the Proposal Trustee 
expresses no assurance as to whether projections will be achieved.   

III.  THE FLUID ENTITIES’ CREDITORS 

12. As noted in the First Report, as at the Filing Date, the Fluid Entities’ primary secured creditor was the Canadian Imperial 
Bank of Commerce (“CIBC”) which was owed approximately $23.5 million pursuant to a credit agreement dated January 
19, 2015 (as amended, supplemented, restated or replaced from time to time) between CIBC (as agent for the lender) 
and Fluid (as borrower) and Bombay / Bowring (as guarantors) (the “Credit Agreement”). 

13. In addition to CIBC, the Proposal Trustee understands that two (2) corporations related to the Fluid Entities, Isaac 
Bennett Sales Agencies, Inc. (“IBSA”) and F.B.I. Inc. (“FBI”), are secured creditors of the Fluid Entities which 
collectively, are owed approximately $24.3 million (IBSA approximately $14.7 million and FBI approximately $9.6 million).  
Pursuant to various inter-creditor agreements between CIBC, IBSA and FBI, all amounts advanced by IBSA and FBI are 
subordinate to the amounts owed by the Fluid Entities to CIBC.   

IV.  THE LIQUIDAITON SALE 

14. As noted in the Second Report, the Liquidation Sale is to be completed no later than December 31, 2018.  Towards this 
end, as at the date of the Second Report, the Fluid Entities had disclaimed 86 retail store leases effective December 31, 
2018.   

15. As also noted in the Second Report, the Fluid Entities delayed the disclaimer of its remaining 18 (6 Bombay / 12 Bowring) 
retail locations (the “Remaining Leases”) at the request of IBSA, which the Trustee understood may have an interest 
in acquiring the Bombay / Bowring businesses at these specific locations.  As the Fluid Entities would incur additional 
costs associated with the Remaining Leases, on November 30, 2018, IBSA provided the Proposal Trustee with $250,000 
to cover the incremental lease / occupancy costs associated with delaying the disclaimer of the Remaining Leases for 
no longer than a two-week period (the “Lease Option Period”). 
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16. Prior to the expiration of the Lease Option Period, IBSA provided the Proposal Trustee with an amended list of 15 (12 
Bowring and 3 Bombay) retail locations for which IBSA wished to further delay the issuance of disclaimer notices.  IBSA 
also provided the Proposal Trustee with a further $95,000 to cover the incremental lease / occupancy costs associated 
with delaying the disclaimer of the leases for the 15 locations specified by IBSA for no longer than a further one-week 
period.   

17. The Proposal Trustee understands the Fluid Entities have issued disclaimer notices for the 3 Bombay retail store leases 
no longer being considered by IBSA as well as the lease for the distribution centre effective January 15, 2019.   

V.  FUNDING OF THE FLUID ENTITIES’ NOI PROCEEDINGS 

18. As also noted in the First Report, due to the Fluid Entities’ historical and continuing losses, the Fluid Entities’ required 

interim financing (“DIP Financing”) to complete the Liquidation Sale and implement their restructuring initiatives.  The 
Administration Order authorized the Fluid Entities to obtain and borrow DIP Financing and approved the terms of a 
forbearance agreement (the “DIP Forbearance Agreement”), pursuant to which CIBC agreed to (i) forbear, subject to 
certain terms and conditions, from taking steps to proceed with enforcement of its security held in support of its loans to 
the Fluid Entities, (ii) continue to permit the Fluid Entities access to its existing credit facilities in accordance with the 
existing Credit Agreement, and (iii) provide the Fluid Entities with revolving post-petition DIP Financing up to the 
maximum amount of the facility. 

19. The DIP Financing provided by CIBC ensured that the Fluid Entities had the necessary liquidity to complete the 
Liquidation Sale and further consider their restructuring plan.  

VI.  ACQUISITION OF THE CIBC DEBT AND SECURITY 

20. On December 13, 2018, the Proposal Trustee was informed that 2668602 Ontario Inc. (“266”) had acquired and taken 
assignment of all indebtedness owing to CIBC by the Fluid Entities together with the Credit Agreement and all security 
related thereto (the “CIBC Debt and Security”).  

21. After becoming aware of the of the assignment of the CIBC Debt and Security to 266, IBSA advised the Fluid Entities, 
pursuant to the provisions of a Subordination and Postponement Agreement dated January 19, 2015 entered into 
between CIBC and IBSA (the “Subordination Agreement”), that it was exercising its right to require CIBC (and by 
extension 266) to sell, transfer and assign the CIBC Debt and Security to IBSA.  A copy of the Subordination Agreement 
is attached as Exhibit “C” to the Supplementary Affidavit of Fred Benitah sworn December 16, 2018 in connection with 

the Fluid Entities’ motion returnable December 18, 2018. 

22. Following 266’s acquisition of the CIBC Debt and Security, the DIP Financing provided by CIBC for the Fluid Entities to 
complete the Liquidation Sale is no longer available.  
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23. The Fluid Entities’ revised cash flow forecast for the period from December 9, 2018 to February 2, 2019, a copy of which 
was appended to the Second Report in support of the Fluid Entities’ request for an extension of the Proposal Period to 
January 31, 2019 (the “Extension”), was prepared based on the assumption that any necessary funding to support the 
Fluid Entities’ request for an extension of the Proposal Period would be provided by the CIBC DIP Financing. 

24. Considering 266’s acquisition of the CIBC Debt and Security, the Fluid Entities, in consultation with the Proposal Trustee, 
prepared a revised forecast of the Fluid Entities’ consolidated receipts and disbursements for the period December 9, 
2018 to February 2, 2019 (the “Revised Cash Flow Forecast”), excluding the CIBC DIP Financing, which is detailed 
below: 

 

Fluid Brands Inc., 11041037 Canada Inc. (Bombay), 11041045 Canada Inc. (Bowring)
Consolidated Cash Flow Forecast for Period from December 9, 2018 - February 2, 2019
($000's)

Dec 15 Dec 22 Dec 29 Jan 05 Jan 12 Jan 19 Jan 26 Feb 02 Total

Receipts
Retail sales 1 7,883$    6,050$   5,415$   1,568$   -$      -$      -$      -$      20,916$ 
Fixture proceeds -         100       100       -        -        -        -        -        200       
IBSA proceeds (Rent 18 stores) -         -        -        250       -        95         -        -        345       

7,883      6,150     5,515     1,818     -        95         -        -        21,461   
Disbursements

Payroll 525         463       663       917       249       10         10         10         2,848     
Rent -         -        -        371       -        95         -        -        466       
Liquidation fees & expenses -         1,278     505       506       179       19         -        -        2,488     
General expenses and other 212         152       202       152       52         36         35         33         874       
Merchant credit card fees -         -        -        420       -        -        -        -        420       
GST/HST paid into escrow -         1,600     2,339     -        -        -        -        -        3,939     
Interest 23          -        -        14         -        -        -        5           42         
KERP -         -        -        240       -        -        40         -        280       

760         3,493     3,710     2,621     480       160       85         48         11,356   
Other disbursements

Restructuring Professional Fees 129         1,124     62         40         34         28         28         26         1,471     
Net Cash Flow 6,995$    1,532$   1,744$   (843)$    (514)$    (93)$      (113)$    (74)$      8,634$   

CIBC Revolver
Opening Revolver 10,356$  -$      -$      -$      -$      -$      -$      -$      10,356$ 
Net Cash Flow (Dec 9 - 13) (6,488)     -        -        -        -        -        -        -        (6,488)   
Payment from 2668602 Ontario Inc. (3,868)     -        -        -        -        -        -        -        (3,868)   
Ending Revolver -$       -$      -$      -$      -$      -$      -$      -$      -$      

2668602 Ontario Inc. Loan
Opening Loan -$       3,868$   3,868$   3,868$   3,868$   3,868$   3,868$   3,868$   -$      
Assignment of CIBC debt 3,868      -        -        -        -        -        -        -        3,868     
Ending Loan 3,868$    3,868$   3,868$   3,868$   3,868$   3,868$   3,868$   3,868$   3,868$   

Cash
Opening Balance $124 $631 $2,164 $3,907 $3,064 $2,550 $2,457 $2,344 $124
Net Cash Flow (Dec 14 - Feb 2) 507 1,532 1,744 (843) (514) (93) (113) (74) 2,426
Ending Cash Balance $631 $2,164 $3,907 $3,064 $2,550 $2,457 $2,344 $2,270 $2,550

1 Retail receipts exclude $1.2 million heldback by credit card processors.
2 Excludes ~$160K of LCs which are not antcipated to be funded. Until they are formally cancelled/expired, CIBC is holding 105% of cash 
collateral from 2668602 Ontario Inc.
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25. The Revised Cash Flow Forecast indicates that, although the net proceeds realized from the Liquidation Sale and wind-
down of the Fluid Entities’ business / operations may be insufficient to repay, in full, the CIBC debt assigned to 266, the 
Fluid Entities should have sufficient liquidity to fund both operating costs and the costs of these NOI Proceedings for the 
period of the Extension, if granted, as 266 has confirmed to the Proposal Trustee that all proceeds realized by the Fluid 
Entities from the Liquidation Sale will be made available to the Fluid Entities to fund the necessary operating and other 
costs associated with the NOI Proceedings. 

 
 
All of which is respectfully submitted this 17th day of December, 2018. 
 
Richter Advisory Group Inc.   
in its capacity as Proposal Trustee of 
Fluid Brands Inc., 11041037 Canada Inc. and 11041045 Canada Inc. 
 
Per: 

  
Adam Sherman, MBA, CIRP, LIT     
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Box 50, 1 First Canadian Place 
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Montréal 

Calgary 

Ottawa 

Vancouver 

New York 
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January 8, 2019 Marc Wasserman 
Direct Dial: 416.862.4908 
mwasserman@osler.com  
 

 
Torkin Manes LLP 
151 Yonge Street, Suite 1500  
Toronto ON M5C 2W7 
 
Attention:  S. Fay Sulley 
 
Re:  In the Matter of the Notices of Intention to Make a Proposal of Fluid 

Brands Inc., 11041037 Canada Inc. and 11041045 Canada Inc. 
(collectively, the “Debtors”) 

Dear Ms. Sulley: 

Further to our recent conversations and correspondence, we are counsel to Richter 
Advisory Group Inc. in its capacity as proposal trustee (in such capacity, the “Proposal 
Trustee”) under the Notices of Intention to Make a Proposal of the Debtors (the “NOI 
Proceedings”) and are writing to you as counsel to the Debtors. 
 
We understand that the joint-venture comprised of Hilco Merchant Solutions, ULC and 
Gordon Brothers Canada ULC (together, the “Consultant”) remains unpaid for a large 
portion of the services rendered in connection with that certain Letter Agreement 
Governing Inventory Disposition dated October 31, 2018 between the Consultant and the 
Debtors (the “Consulting Agreement”).  
 
We understand further that the Debtors have transferred certain funds (the “Improperly 
Transferred Funds”), some of which were previously held in a trust account with Torkin 
Manes LLP (the “Account”), to one or more of their creditors (secured, preferred, or 
otherwise). Notably, we have been advised and understand that as of December 28, 2018, 
Torkin Manes LLP was in receipt of approximately $4.2 million in trust for the Debtors 
and that substantially all of this amount was subsequently disbursed from the Account to 
2668602 Ontario Inc. (“266”), which is the assignee of the Debtors’ first-ranking secured 
debt obligations. Our client was not contacted by the Debtors prior to such transfers and 
disbursements.  
 
The Proposal Trustee is of the view that, pursuant to the Liquidation Process Order made 
by the Ontario Superior Court of Justice (Commercial List) (the “Court”) on November 2, 
2018 (the “Liquidation Process Order”) and, in particular, paragraph 17 thereof, the 
Debtors were under an obligation to pay the Consulting Amounts (as defined below) from 
the proceeds of the liquidation prior to making payments to any other creditors (secured, 
preferred, or otherwise) out of such proceeds. Paragraph 5 of the Liquidation Process Order 
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specifies that no Claims (as defined therein) attach to any “amounts due and payable to the 
Consultant by the Debtors under the Consulting Agreement” and paragraph 17 thereof 
reiterates that “no Claims shall attach to any amounts payable by the Debtors to the 
Consultant pursuant to the Consulting Agreement […] and the Debtors shall pay any such 
amounts to the Consultant free and clear of all Claims.” 
 
The Consulting Agreement provides, among other things, that the Consultant shall earn a 
fee equal to one and a half percent (1.5%) of the aggregate Net Proceeds (as defined in the 
Consulting Agreement) and shall be reimbursed for certain expenses. Pursuant to the terms 
of the Consulting Agreement, the Debtors are required to pay all amounts owing to the 
Consultant (collectively, the “Consulting Amounts”) on a weekly basis and to complete a 
final reconciliation and settlement of all amounts payable to Consultant no later than forty-
five (45) days following the Sale Termination Date (as defined in the Consulting 
Agreement). We understand that the Debtors ceased making these weekly payments in 
December 2018 and that they have insufficient funds to make any payment(s) that would 
result from the final reconciliation and settlement.  
 
The Debtors have also failed to reserve amounts sufficient to satisfy the court-ordered 
priority charges (the “Charges”) granted in the Administration Order of the Court made 
on November 2, 2018 (the “Administration Order”). 
 
The Proposal Trustee is of the view that the Debtors’ failure to (a) pay the Consulting 
Amounts in accordance with the terms of the Consulting Agreement and the Liquidation 
Process Order is in breach of the Liquidation Process Order, and (b) hold a reserve for 
amounts due to the beneficiaries of the Charges (the “Beneficiaries”) is a breach of the 
Administration Order. Further, Torkin Manes LLP was in receipt of amounts properly 
payable to the Consultant and the Beneficiaries and improperly transferred such amounts 
without regard to the Liquidation Process Order, the Administration Order, and the Rules 
of Professional Conduct. 
 
The Debtors and Torkin Manes LLP should immediately advise any and all recipients of 
the Improperly Transferred Funds to return such funds to the Account and confirm that 
such funds have not been disbursed further.  
 
As we understand that the Debtors will not be seeking an order extending the stay of 
proceedings granted in the NOI Proceedings prior to its expiry on January 8, 2019, we 
expect that the Proposal Trustee will become the trustee-in-bankruptcy of the Debtors (in 
such capacity, the “TIB”) as a result of deemed assignments into bankruptcy pursuant to 
Section 50.4(8) of the Bankruptcy and Insolvency Act (Canada). Accordingly, if the 
Improperly Transferred Funds are not returned to the Account forthwith, the TIB will 
immediately advise the Court of the circumstances giving rise to the Improperly 
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Transferred Funds, will investigate the impugned transactions in greater depth, and may 
challenge their lawfulness.  
 
Regards, 
 
 
 
 
Marc Wasserman 
Partner 
 
c.  Adam Sherman, Richter Advisory Group Inc. 
 Duncan Lau, Richter Advisory Group Inc. 

Sandra Abitan, Osler, Hoskin & Harcourt LLP 
 Jane Dietrich, Cassels Brock & Blackwell LLP 
 Benjamin Nortman, Merchant Retail Solutions, ULC 
 Jeffrey Simpson, Torkin Manes LLP 

Nadia Campion, Lax O’Sullivan Lisus Gottlieb LLP 
 Fred Benitah 
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January 10, 2019 Marc Wasserman 
Direct Dial: 416.862.4908 
mwasserman@osler.com  
 

 
Torkin Manes LLP 
151 Yonge Street, Suite 1500  
Toronto ON M5C 2W7   
 
Attention:  S. Fay Sulley 
 
Re:  Estate Nos.  31-2436097, 31-2436108, and 31-2436109 (collectively, the 

“BIA Proceedings”) 
 
Dear Ms. Sulley: 
 
We are writing to you further to our correspondence dated January 8, 2019 (the “January 
8 Letter”). We also confirm receipt of your letter correspondence dated January 9, 2019. 
While not referenced in your letter, we expect that Torkin Manes LLP (“Torkin Manes”) 
has taken all necessary steps to recover the funds that were improperly transferred by it to 
creditors of Fluid Brands Inc., 11041037 Canada Inc., and 11041045 Canada Inc. 
(collectively, the “Bankrupt Debtors”), which is described further in the January 8 Letter. 
 
As a result of deemed assignments into bankruptcy of the Bankrupt Debtors pursuant to 
Section 50.4(8) of the Bankruptcy and Insolvency Act (Canada) (the “BIA”), our client, 
Richter Advisory Group Inc., is now acting in the capacity of trustee-in-bankruptcy of the 
Bankrupt Debtors in the BIA Proceedings (in such capacity, the “TIB”). For reference, 
attached as Appendices “A”, “B”, and “C” hereto are the Certificates of Assignment of 
Fluid Brands Inc., 11041037 Canada Inc., and 11041045 Canada Inc., respectively.  
 
The TIB is aware that, as of January 4, 2019, Torkin Manes had received at least $4.5 
million of the Bankrupt Debtors’ funds in a trust account. These funds were subsequently 
(i) applied by Torkin Manes against fees and other amounts owing to it (the “TM Applied 
Funds”), and (ii) transferred to one or more of the Bankrupt Debtors’ creditors (secured, 
preferred, or otherwise) (the “Improperly Transferred Funds”, and together with the TM 
Applied Funds, the “Funds”) in circumstances where each estate would become depleted 
of all funds and unable to comply with their post-filing obligations, some of which are 
specifically set out in the Liquidation Process Order and the Administration Order (each as 
defined below). 
 
The Liquidation Process Order made by the Ontario Superior Court of Justice (Commercial 
List) (the “Court”) on November 2, 2018 (the “Liquidation Process Order”) defines 
‘Claims’ at paragraph 5 to include “any encumbrances or charges created by this Order and 
any other charges hereinafter granted by this Court in these proceedings.” The Liquidation 
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Process Order provides further at paragraphs 5 and 17 that no Claims shall attach to 
amounts due and payable to the joint-venture comprised of Hilco Merchant Solutions, ULC 
and Gordon Brothers Canada ULC (together, the “Consultant”) under that certain Letter 
Agreement Governing Inventory Disposition dated October 31, 2018 between the 
Consultant and the Bankrupt Debtors. 
  
Accordingly, the charge (the “Administration Charge”) granted by the Court at paragraph 
17 of the Administration Order made on November 2, 2018 (the “Administration Order”) 
in favour of Torkin Manes, as counsel to the Bankrupt Debtors, and any Claims by Torkin 
Manes, as a creditor in any capacity, did not attach to the liquidation proceeds owing to the 
Consultant. 
 
Torkin Manes’ application of the TM Applied Funds against amounts owing to it, in the 
face of an Order of the Court excluding such funds from the Claims of any creditors and 
from the Administration Charge, was an improper use and appropriation of the Bankrupt 
Debtors’ property. Further, Torkin Manes’ disbursement of the Improperly Transferred 
Funds to creditors that had no Claims against such funds was in contravention of the 
express terms of the Liquidation Process Order, which requires payment of such funds to 
the Consultant. All Funds remain the property of the Bankrupt Debtors and have vested in 
the TIB in accordance with Section 71 of the BIA. 
 
The TIB hereby demands, pursuant to the BIA and in particular Section 17(1) thereof, that 
Torkin Manes promptly remit all TM Applied Funds and all Improperly Transferred Funds 
to the TIB. The TIB further demands, pursuant to the BIA and in particular Sections 16(5) 
and 164(1) thereof, copies of all trust account reconciliation statements and ledgers 
showing the source and application of funds with respect to transactions involving the 
Bankrupt Debtors and of all correspondence that Torkin Manes, as counsel to the Bankrupt 
Debtors, had with the Bankrupt Debtors, F.B.I. Inc., 2668602 Ontario Inc., Isaac Bennet 
Sales Agencies Inc., Fred Benitah, Isaac Benitah, and, as applicable, each of their 
respective shareholders, directors, officers, employees, affiliates, advisors, counsel, and 
lenders.  
 
The TIB reserves all rights and remedies available to it at law, equity, or otherwise, 
including, but not limited to, conducting examinations of the Bankrupt Debtors, Torkin 
Manes personnel, or any other parties involved in these matters, and challenging any 
transfers of the Bankrupt Debtors’ property as preferences or breaches of the Orders of the 
Court. 
 
We are available to discuss the contents of this letter. 
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Regards, 
 
 
 
 
Marc Wasserman 
 
c.  Adam Sherman, Richter Advisory Group Inc. 

Duncan Lau, Richter Advisory Group Inc. 
Sandra Abitan, Osler, Hoskin & Harcourt LLP 
Jeffrey Simpson, Torkin Manes LLP 
Jane Dietrich, Cassels Brock & Blackwell LLP 
Nadia Campion, Lax O’Sullivan Lisus Gottlieb LLP 
Jeffrey Kaufman, Jeffrey Kaufman Law Professional Corporation 
Fred Benitah 



Appendix “A” 

(see attached) 



District of: Ontario
Division No.: 09 - Toronto
Court No.: 31-2436097
Estate No.: 31-2436097

In the Matter of the Bankruptcy of:

Fluid Brands Inc
Debtor

RICHTER ADVISORY GROUP INC / RICHTER GROUPE 
CONSEIL INC.

Licensed Insolvency Trustee

Ordinary Administration

Date of bankruptcy: January 09, 2019 Security: $0.00

Meeting of creditors: January 30, 2019, 13:00
181 Bay Street, 33rd Flr.
Toronto, Ontario
Canada,

Chair: Trustee Designated person: Fred Benitah

CERTIFICATE OF ASSIGNMENT - Paragraph 50.4(8)(b.1) of the Act

I, the undersigned, official receiver in and for this bankruptcy district, do hereby certify that:

- a notice of intention in respect of the aforenamed debtor was filed under section 50.4 of the Bankruptcy and
Insolvency Act;

- the debtor has failed to file a cash-flow statement or a proposal within the provided period following the filing
of the notice of intention or within any Court-granted extension and is thereupon deemed to have made an
assignment.

The said trustee is required:
- to provide to me, without delay, security in the aforementioned amount;
- to send to all creditors, within five days after the date of the trustee's appointment, a notice of the bankruptcy;

and
- when applicable, to call in the prescribed manner a first meeting of creditors, to be held at the

aforementioned time and place or at any other time and place that may be later requested by the official
receiver.

Date: January 10, 2019
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902



Appendix “B” 

(see attached) 



District of: Ontario
Division No.: 09 - Toronto
Court No.: 31-2436108
Estate No.: 31-2436108

In the Matter of the Bankruptcy of:

11041037 Canada Inc
Debtor

RICHTER ADVISORY GROUP INC / RICHTER GROUPE 
CONSEIL INC.

Licensed Insolvency Trustee

Ordinary Administration

Date of bankruptcy: January 09, 2019 Security: $0.00

Meeting of creditors: January 30, 2019, 13:45
181 Bay Street, 33rd Flr.
Toronto, Ontario
Canada,

Chair: Trustee Designated person: Fred Benitah

CERTIFICATE OF ASSIGNMENT - Paragraph 50.4(8)(b.1) of the Act

I, the undersigned, official receiver in and for this bankruptcy district, do hereby certify that:

- a notice of intention in respect of the aforenamed debtor was filed under section 50.4 of the Bankruptcy and
Insolvency Act;

- the debtor has failed to file a cash-flow statement or a proposal within the provided period following the filing
of the notice of intention or within any Court-granted extension and is thereupon deemed to have made an
assignment.

The said trustee is required:
- to provide to me, without delay, security in the aforementioned amount;
- to send to all creditors, within five days after the date of the trustee's appointment, a notice of the bankruptcy;

and
- when applicable, to call in the prescribed manner a first meeting of creditors, to be held at the

aforementioned time and place or at any other time and place that may be later requested by the official
receiver.

Date: January 10, 2019
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902



Appendix “C” 

(see attached) 



District of: Ontario
Division No.: 09 - Toronto
Court No.: 31-2436109
Estate No.: 31-2436109

In the Matter of the Bankruptcy of:

11041045 Canada Inc
Debtor

RICHTER ADVISORY GROUP INC / RICHTER GROUPE 
CONSEIL INC.

Licensed Insolvency Trustee

Ordinary Administration

Date of bankruptcy: January 09, 2019 Security: $0.00

Meeting of creditors: January 30, 2019, 14:30
181 Bay Street, 33rd Flr.
Toronto, Ontario
Canada,

Chair: Trustee Designated person: Fred Benitah

CERTIFICATE OF ASSIGNMENT - Paragraph 50.4(8)(b.1) of the Act

I, the undersigned, official receiver in and for this bankruptcy district, do hereby certify that:

- a notice of intention in respect of the aforenamed debtor was filed under section 50.4 of the Bankruptcy and
Insolvency Act;

- the debtor has failed to file a cash-flow statement or a proposal within the provided period following the filing
of the notice of intention or within any Court-granted extension and is thereupon deemed to have made an
assignment.

The said trustee is required:
- to provide to me, without delay, security in the aforementioned amount;
- to send to all creditors, within five days after the date of the trustee's appointment, a notice of the bankruptcy;

and
- when applicable, to call in the prescribed manner a first meeting of creditors, to be held at the

aforementioned time and place or at any other time and place that may be later requested by the official
receiver.

Date: January 10, 2019
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902
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January 10, 2019 Marc Wasserman 
Direct Dial: 416.862.4908 
mwasserman@osler.com  
 

 
Lax O’Sullivan Lisus Gottlieb LLP 
Suite 2750 – 145 King St. W. 
Toronto ON M5H 1J8 
 
Attention:  Nadia Campion 
 
Re:  Estate Nos.  31-2436097, 31-2436108, and 31-2436109 

(collectively, the “BIA Proceedings”) 
 
Dear Ms. Campion: 
 
We are counsel to Richter Advisory Group Inc., previously acting as proposal trustee 
under the Notices of Intention to Make a Proposal of Fluid Brands Inc., 11041037 
Canada Inc., and 11041045 Canada Inc. (collectively, the “Bankrupt Debtors”) and 
now acting in the capacity of trustee-in-bankruptcy of the Bankrupt Debtors (in such 
capacity, the “TIB”) as a result of the deemed assignments into bankruptcy of the 
Bankrupt Debtors pursuant to Section 50.4(8) of the Bankruptcy and Insolvency Act 
(Canada) (the “BIA”). We are writing to you as counsel to 2668602 Ontario Inc. 
(“266”) in the BIA Proceedings. 
 
For reference, attached as Appendices “A”, “B”, and “C” hereto are the Certificates 
of Assignment of Fluid Brands Inc., 11041037 Canada Inc., and 11041045 Canada 
Inc., respectively. 
 
The TIB is aware that the Bankrupt Debtors improperly transferred funds to 266, as 
assignee of the Bankrupt Debtors’ secured debt obligations, during the course of the 
BIA Proceedings (the “Improperly Transferred Funds”).  
 
The Liquidation Process Order made by the Ontario Superior Court of Justice 
(Commercial List) (the “Court”) on November 2, 2018 (the “Liquidation Process 
Order”) provides at paragraph 5 that no Claims (as defined therein) attach to any 
“amounts due and payable to the Consultant by the Debtors under the Consulting 
Agreement” (the “Consultant’s Share”).  Paragraph 17 of the Liquidation Process 
Order reiterates that “no Claims shall attach to any amounts payable by the Debtors 
to the Consultant pursuant to the Consulting Agreement […] and the Debtors shall 
pay any such amounts to the Consultant free and clear of all Claims.” ‘Claims’ are 
defined in paragraph 5 to include, among other things, all liens, encumbrances, 
security interests, charges, trusts, deemed trusts, including, but not limited to, any 
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charges granted by the Court and any charges, security interests or claims evidenced 
by registrations pursuant to any personal property registry systems. 
 
Accordingly, the security interests and other encumbrances on the property of the 
Bankrupt Debtors in favour of 266 (the “266 Security”) do not attach to the 
Consultant’s Share.  
 
Pursuant to paragraphs 19 and 20 of the Administration Order made by the Court on 
November 2, 2018 (the “Administration Order”), the 266 Security is subordinate 
to the Administration Charge (as defined the Administration Order). All such funds 
remain the property of the Bankrupt Debtors and have vested in the TIB in 
accordance with Section 71 of the BIA. 
 
We understand that, during the course of the BIA Proceedings, 266 purchased 
certain furniture, fixtures, and equipment (collectively, the “FFE”) from the 
Bankrupt Debtors (the “FFE Purchase”), including servers. We understand further 
that, on or about January 8, 2019, 266 engaged certain individuals to remove the 
FFE from the Bankrupt Debtors’ premises (the “Asset Removal”). 
 
266 previously provided an undertaking to the Bankrupt Debtors, to the proposal 
trustee in the BIA Proceedings, and, during the hearing held on December 18, 2018, 
to the Ontario Superior Court of Justice (Commercial List) that the intellectual 
property and data contained in the servers (collectively, the “Intellectual 
Property”) would be preserved and provided to the proposal trustee. However, the 
Intellectual Property was not delivered prior to the Asset Removal. The Intellectual 
Property is not an asset that was purchased by 266 as part of the FFE Purchase and 
remains the property of the Bankrupt Debtors, which has now vested in the TIB in 
accordance with Section 71 of the BIA.  
 
We hereby demand, pursuant to the BIA and in particular Section 17(1) thereof, the 
prompt remittance of the Improperly Transferred Funds (including the Consultant’s 
Share), the Intellectual Property, and any other property of the Bankrupt Debtors in 
266’s possession and control to the TIB and their preservation pending such return, 
failing which the TIB will bring a motion before the court for such relief. 
 
The TIB reserves all rights and remedies available to it at law, equity, or otherwise, 
including, but not limited to, conducting examinations of 266, its shareholders, 
directors, officers, employees, advisors, counsel, and any other parties involved in 
these matters, and challenging any transfers of the Bankrupt Debtors’ property as 
preferences or breaches of the Orders of the Court.  
 
We are available to discuss the contents of this letter. 
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Regards, 
 
 
 
 
Marc Wasserman 
 
c.  Adam Sherman, Richter Advisory Group Inc. 

Duncan Lau, Richter Advisory Group Inc. 
Sandra Abitan, Osler, Hoskin & Harcourt LLP 
S. Fay Sulley, Torkin Manes LLP 
Jeffrey Simpson, Torkin Manes LLP 
Jane Dietrich, Cassels Brock & Blackwell LLP 
Jeffrey Kaufman, Jeffrey Kaufman Law Professional Corporation 
Fred Benitah 

 
 



Appendix “A” 

(see attached) 



District of: Ontario
Division No.: 09 - Toronto
Court No.: 31-2436097
Estate No.: 31-2436097

In the Matter of the Bankruptcy of:

Fluid Brands Inc
Debtor

RICHTER ADVISORY GROUP INC / RICHTER GROUPE 
CONSEIL INC.

Licensed Insolvency Trustee

Ordinary Administration

Date of bankruptcy: January 09, 2019 Security: $0.00

Meeting of creditors: January 30, 2019, 13:00
181 Bay Street, 33rd Flr.
Toronto, Ontario
Canada,

Chair: Trustee Designated person: Fred Benitah

CERTIFICATE OF ASSIGNMENT - Paragraph 50.4(8)(b.1) of the Act

I, the undersigned, official receiver in and for this bankruptcy district, do hereby certify that:

- a notice of intention in respect of the aforenamed debtor was filed under section 50.4 of the Bankruptcy and
Insolvency Act;

- the debtor has failed to file a cash-flow statement or a proposal within the provided period following the filing
of the notice of intention or within any Court-granted extension and is thereupon deemed to have made an
assignment.

The said trustee is required:
- to provide to me, without delay, security in the aforementioned amount;
- to send to all creditors, within five days after the date of the trustee's appointment, a notice of the bankruptcy;

and
- when applicable, to call in the prescribed manner a first meeting of creditors, to be held at the

aforementioned time and place or at any other time and place that may be later requested by the official
receiver.

Date: January 10, 2019
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902



Appendix “B” 

(see attached) 



District of: Ontario
Division No.: 09 - Toronto
Court No.: 31-2436108
Estate No.: 31-2436108

In the Matter of the Bankruptcy of:

11041037 Canada Inc
Debtor

RICHTER ADVISORY GROUP INC / RICHTER GROUPE 
CONSEIL INC.

Licensed Insolvency Trustee

Ordinary Administration

Date of bankruptcy: January 09, 2019 Security: $0.00

Meeting of creditors: January 30, 2019, 13:45
181 Bay Street, 33rd Flr.
Toronto, Ontario
Canada,

Chair: Trustee Designated person: Fred Benitah

CERTIFICATE OF ASSIGNMENT - Paragraph 50.4(8)(b.1) of the Act

I, the undersigned, official receiver in and for this bankruptcy district, do hereby certify that:

- a notice of intention in respect of the aforenamed debtor was filed under section 50.4 of the Bankruptcy and
Insolvency Act;

- the debtor has failed to file a cash-flow statement or a proposal within the provided period following the filing
of the notice of intention or within any Court-granted extension and is thereupon deemed to have made an
assignment.

The said trustee is required:
- to provide to me, without delay, security in the aforementioned amount;
- to send to all creditors, within five days after the date of the trustee's appointment, a notice of the bankruptcy;

and
- when applicable, to call in the prescribed manner a first meeting of creditors, to be held at the

aforementioned time and place or at any other time and place that may be later requested by the official
receiver.

Date: January 10, 2019
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902



Appendix “C” 

(see attached) 



District of: Ontario
Division No.: 09 - Toronto
Court No.: 31-2436109
Estate No.: 31-2436109

In the Matter of the Bankruptcy of:

11041045 Canada Inc
Debtor

RICHTER ADVISORY GROUP INC / RICHTER GROUPE 
CONSEIL INC.

Licensed Insolvency Trustee

Ordinary Administration

Date of bankruptcy: January 09, 2019 Security: $0.00

Meeting of creditors: January 30, 2019, 14:30
181 Bay Street, 33rd Flr.
Toronto, Ontario
Canada,

Chair: Trustee Designated person: Fred Benitah

CERTIFICATE OF ASSIGNMENT - Paragraph 50.4(8)(b.1) of the Act

I, the undersigned, official receiver in and for this bankruptcy district, do hereby certify that:

- a notice of intention in respect of the aforenamed debtor was filed under section 50.4 of the Bankruptcy and
Insolvency Act;

- the debtor has failed to file a cash-flow statement or a proposal within the provided period following the filing
of the notice of intention or within any Court-granted extension and is thereupon deemed to have made an
assignment.

The said trustee is required:
- to provide to me, without delay, security in the aforementioned amount;
- to send to all creditors, within five days after the date of the trustee's appointment, a notice of the bankruptcy;

and
- when applicable, to call in the prescribed manner a first meeting of creditors, to be held at the

aforementioned time and place or at any other time and place that may be later requested by the official
receiver.

Date: January 10, 2019
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902
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January 10, 2019 Marc Wasserman 
Direct Dial: 416.862.4908 
mwasserman@osler.com  
 

 
Jeffrey Kaufman Law Professional Corporation 
15 Prince Arthur Ace. Suite, 200 
Toronto ON M5R 1B2 
 
Attention:  Jeffrey Kaufman 
 
Re:  Estate Nos.  31-2436097, 31-2436108, and 31-2436109 

(collectively, the “BIA Proceedings”) 
 
Dear Mr. Kaufman: 
 
We are counsel to Richter Advisory Group Inc., previously acting as proposal trustee 
under the Notices of Intention to Make a Proposal of Fluid Brands Inc., 11041037 
Canada Inc., and 11041045 Canada Inc. (collectively, the “Bankrupt Debtors”) and 
now acting in the capacity of trustee-in-bankruptcy of the Bankrupt Debtors (in such 
capacity, the “TIB”) as a result of the deemed assignments into bankruptcy of the 
Bankrupt Debtors pursuant to Section 50.4(8) of the Bankruptcy and Insolvency Act 
(Canada) (the “BIA”). We are writing to you as counsel to F.B.I. Inc. (“FBI”) in the 
BIA Proceedings. 
 
For reference, attached as Appendices “A”, “B”, and “C” hereto are the Certificates 
of Assignment of Fluid Brands Inc., 11041037 Canada Inc., and 11041045 Canada 
Inc., respectively. 
 
The TIB is aware that the Bankrupt Debtors improperly transferred funds to certain 
of their creditors during the course of the BIA Proceedings (the “Improperly 
Transferred Funds”). The TIB is also aware that FBI has provided a collection 
notice under the Personal Property Security Act (Ontario) to the Canadian Imperial 
Bank of Commerce and may have provided similar notices to, or otherwise made 
demand on, other holders of the Bankrupt Debtors’ property or their creditors 
(collectively, the “Improper Demands”). 
 
The Liquidation Process Order made by the Ontario Superior Court of Justice 
(Commercial List) (the “Court”) on November 2, 2018 (the “Liquidation Process 
Order”) provides at paragraph 5 that no Claims (as defined therein) attach to any 
“amounts due and payable to the Consultant by the Debtors under the Consulting 
Agreement” (the “Consultant’s Share”).  Paragraph 17 of the Liquidation Process 
Order reiterates that “no Claims shall attach to any amounts payable by the Debtors 
to the Consultant pursuant to the Consulting Agreement […] and the Debtors shall 



  

  
LEGAL_1:52904122.2 

pay any such amounts to the Consultant free and clear of all Claims.” ‘Claims’ are 
defined in paragraph 5 to include, among other things, all liens, encumbrances, 
security interests, charges, trusts, deemed trusts, including, but not limited to, any 
charges granted by the Court and any charges, security interests or claims evidenced 
by registrations pursuant to any personal property registry systems. 
 
Accordingly, the security interests and other encumbrances on the property of the 
Bankrupt Debtors in favour of FBI (the “FBI Security”) do not attach to the 
Consultant’s Share.  
 
Pursuant to paragraphs 19 and 20 of the Administration Order made by the Court on 
November 2, 2018 (the “Administration Order”), the FBI Security is subordinate 
to the Administration Charge (as defined the Administration Order). All such funds 
remain the property of the Bankrupt Debtors and have vested in the TIB in 
accordance with Section 71 of the BIA. 
 
We hereby demand, pursuant to the BIA and in particular Section 17(1) thereof, the 
prompt remittance to the TIB of any and all Improperly Transferred Funds 
transferred to FBI, any funds received by FBI as a result of the Improper Demands, 
and any other property of the Bankrupt Debtors in FBI’s possession and control, as 
well as their preservation pending such return. We further demand that FBI 
immediately cease making Improper Demands. In the event that FBI fails to comply 
with the foregoing, the TIB will bring a motion before the court for such relief. 
 
The TIB reserves all rights and remedies available to it at law, equity, or otherwise, 
including, but not limited to, conducting examinations of FBI, its shareholders, 
directors, officers, employees, advisors, counsel, and any other parties involved in 
these matters, and challenging any transfers of the Bankrupt Debtors’ property as 
preferences or breaches of the Orders of the Court.  
 
We are available to discuss the contents of this letter. 
 
Regards, 
 
 
 
 
Marc Wasserman 
 
c.  Adam Sherman, Richter Advisory Group Inc. 

Duncan Lau, Richter Advisory Group Inc. 
Sandra Abitan, Osler, Hoskin & Harcourt LLP 
S. Fay Sulley, Torkin Manes LLP 
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Jeffrey Simpson, Torkin Manes LLP 
Jane Dietrich, Cassels Brock & Blackwell LLP 
Nadia Campion, Lax O’Sullivan Lisus Gottlieb LLP 
Fred Benitah 
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(see attached) 



District of: Ontario
Division No.: 09 - Toronto
Court No.: 31-2436097
Estate No.: 31-2436097

In the Matter of the Bankruptcy of:

Fluid Brands Inc
Debtor

RICHTER ADVISORY GROUP INC / RICHTER GROUPE 
CONSEIL INC.

Licensed Insolvency Trustee

Ordinary Administration

Date of bankruptcy: January 09, 2019 Security: $0.00

Meeting of creditors: January 30, 2019, 13:00
181 Bay Street, 33rd Flr.
Toronto, Ontario
Canada,

Chair: Trustee Designated person: Fred Benitah

CERTIFICATE OF ASSIGNMENT - Paragraph 50.4(8)(b.1) of the Act

I, the undersigned, official receiver in and for this bankruptcy district, do hereby certify that:

- a notice of intention in respect of the aforenamed debtor was filed under section 50.4 of the Bankruptcy and
Insolvency Act;

- the debtor has failed to file a cash-flow statement or a proposal within the provided period following the filing
of the notice of intention or within any Court-granted extension and is thereupon deemed to have made an
assignment.

The said trustee is required:
- to provide to me, without delay, security in the aforementioned amount;
- to send to all creditors, within five days after the date of the trustee's appointment, a notice of the bankruptcy;

and
- when applicable, to call in the prescribed manner a first meeting of creditors, to be held at the

aforementioned time and place or at any other time and place that may be later requested by the official
receiver.

Date: January 10, 2019
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902



Appendix “B” 

(see attached) 



District of: Ontario
Division No.: 09 - Toronto
Court No.: 31-2436108
Estate No.: 31-2436108

In the Matter of the Bankruptcy of:

11041037 Canada Inc
Debtor

RICHTER ADVISORY GROUP INC / RICHTER GROUPE 
CONSEIL INC.

Licensed Insolvency Trustee

Ordinary Administration

Date of bankruptcy: January 09, 2019 Security: $0.00

Meeting of creditors: January 30, 2019, 13:45
181 Bay Street, 33rd Flr.
Toronto, Ontario
Canada,

Chair: Trustee Designated person: Fred Benitah

CERTIFICATE OF ASSIGNMENT - Paragraph 50.4(8)(b.1) of the Act

I, the undersigned, official receiver in and for this bankruptcy district, do hereby certify that:

- a notice of intention in respect of the aforenamed debtor was filed under section 50.4 of the Bankruptcy and
Insolvency Act;

- the debtor has failed to file a cash-flow statement or a proposal within the provided period following the filing
of the notice of intention or within any Court-granted extension and is thereupon deemed to have made an
assignment.

The said trustee is required:
- to provide to me, without delay, security in the aforementioned amount;
- to send to all creditors, within five days after the date of the trustee's appointment, a notice of the bankruptcy;

and
- when applicable, to call in the prescribed manner a first meeting of creditors, to be held at the

aforementioned time and place or at any other time and place that may be later requested by the official
receiver.

Date: January 10, 2019
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902
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(see attached) 



District of: Ontario
Division No.: 09 - Toronto
Court No.: 31-2436109
Estate No.: 31-2436109

In the Matter of the Bankruptcy of:

11041045 Canada Inc
Debtor

RICHTER ADVISORY GROUP INC / RICHTER GROUPE 
CONSEIL INC.

Licensed Insolvency Trustee

Ordinary Administration

Date of bankruptcy: January 09, 2019 Security: $0.00

Meeting of creditors: January 30, 2019, 14:30
181 Bay Street, 33rd Flr.
Toronto, Ontario
Canada,

Chair: Trustee Designated person: Fred Benitah

CERTIFICATE OF ASSIGNMENT - Paragraph 50.4(8)(b.1) of the Act

I, the undersigned, official receiver in and for this bankruptcy district, do hereby certify that:

- a notice of intention in respect of the aforenamed debtor was filed under section 50.4 of the Bankruptcy and
Insolvency Act;

- the debtor has failed to file a cash-flow statement or a proposal within the provided period following the filing
of the notice of intention or within any Court-granted extension and is thereupon deemed to have made an
assignment.

The said trustee is required:
- to provide to me, without delay, security in the aforementioned amount;
- to send to all creditors, within five days after the date of the trustee's appointment, a notice of the bankruptcy;

and
- when applicable, to call in the prescribed manner a first meeting of creditors, to be held at the

aforementioned time and place or at any other time and place that may be later requested by the official
receiver.

Date: January 10, 2019
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902
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Marc Wasserman 
Direct Dial: 416.862.4908 
mwasserman@osler.com  

January 10, 2019 

Fred Benitah  
fredbenitah@gmail.com 

Re: Estate Nos.  31-2436097, 31-2436108, and 31-2436109 
(collectively, the “BIA Proceedings”) 

Dear Mr. Benitah: 

We are counsel to Richter Advisory Group Inc., previously acting as proposal trustee 
under the Notices of Intention to Make a Proposal of Fluid Brands Inc., 11041037 
Canada Inc., and 11041045 Canada Inc. (collectively, the “Bankrupt Debtors”) and 
now acting in the capacity of trustee-in-bankruptcy of the Bankrupt Debtors (in such 
capacity, the “TIB”) as a result of the deemed assignments into bankruptcy of the 
Bankrupt Debtors pursuant to Section 50.4(8) of the Bankruptcy and Insolvency Act 
(Canada) (the “BIA”). We are writing to you in connection with the BIA 
Proceedings. 

For reference, attached as Appendices “A”, “B”, and “C” hereto are the Certificates 
of Assignment of Fluid Brands Inc., 11041037 Canada Inc., and 11041045 Canada 
Inc., respectively. 

The TIB is aware that the Bankrupt Debtors improperly transferred funds to certain 
parties during the course of the BIA Proceedings (the “Improperly Transferred 
Funds”).  

The Liquidation Process Order made by the Ontario Superior Court of Justice 
(Commercial List) (the “Court”) on November 2, 2018 (the “Liquidation Process 
Order”) provides at paragraph 5 that no Claims (as defined therein) attach to any 
“amounts due and payable to the Consultant by the Debtors under the Consulting 
Agreement” (the “Consultant’s Share”).  Paragraph 17 of the Liquidation Process 
Order reiterates that “no Claims shall attach to any amounts payable by the Debtors 
to the Consultant pursuant to the Consulting Agreement […] and the Debtors shall 
pay any such amounts to the Consultant free and clear of all Claims.” ‘Claims’ are 
defined in paragraph 5 to include, among other things, all liens, encumbrances, 
security interests, charges, trusts, deemed trusts, including, but not limited to, any 
charges granted by the Court and any charges, security interests or claims evidenced 
by registrations pursuant to any personal property registry systems. 
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Pursuant to paragraphs 19 and 20 of the Administration Order made by the Court on 
November 2, 2018 (the “Administration Order”), all security interests, trusts 
(including constructive trusts), liens, charges and encumbrances, claims of secured 
creditors, statutory or otherwise are subordinate to the Administration Charge (as 
defined the Administration Order). The BIA provides further that no creditor is 
entitled to a dividend in respect of an equity claim until all claims that are not equity 
claims have been satisfied. 
 
Accordingly, any interest that you may have in the Bankrupt Debtors’ property is 
subordinate to the Administration Charge. Any interest that you may have in the 
proceeds of the Bankrupt Debtors’ liquidation is subject to the prior payment of the 
Consultant’s Share. Any funds received by you remain the property of the Bankrupt 
Debtors and have vested in the TIB in accordance with Section 71 of the BIA. 
 
We hereby demand, pursuant to the BIA and in particular Section 17(1) thereof, the 
prompt remittance of any and all Improperly Transferred Funds transferred to you 
and any other property of the Bankrupt Debtors in your possession and control to 
the TIB, as well as their preservation pending such return, failing which the TIB will 
bring a motion before the court for such relief. 
 
The TIB reserves all rights and remedies available to it at law, equity, or otherwise, 
including, but not limited to, conducting examinations of any parties involved in 
these matters, and challenging any transfers of the Bankrupt Debtors’ property as 
preferences or breaches of the Orders of the Court.  
 
We are available to discuss the contents of this letter. 
 
Regards, 
 
 
 
 
Marc Wasserman 
 
c.  Adam Sherman, Richter Advisory Group Inc. 

Duncan Lau, Richter Advisory Group Inc. 
Sandra Abitan, Osler, Hoskin & Harcourt LLP 
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(see attached) 



District of: Ontario
Division No.: 09 - Toronto
Court No.: 31-2436097
Estate No.: 31-2436097

In the Matter of the Bankruptcy of:

Fluid Brands Inc
Debtor

RICHTER ADVISORY GROUP INC / RICHTER GROUPE 
CONSEIL INC.

Licensed Insolvency Trustee

Ordinary Administration

Date of bankruptcy: January 09, 2019 Security: $0.00

Meeting of creditors: January 30, 2019, 13:00
181 Bay Street, 33rd Flr.
Toronto, Ontario
Canada,

Chair: Trustee Designated person: Fred Benitah

CERTIFICATE OF ASSIGNMENT - Paragraph 50.4(8)(b.1) of the Act

I, the undersigned, official receiver in and for this bankruptcy district, do hereby certify that:

- a notice of intention in respect of the aforenamed debtor was filed under section 50.4 of the Bankruptcy and
Insolvency Act;

- the debtor has failed to file a cash-flow statement or a proposal within the provided period following the filing
of the notice of intention or within any Court-granted extension and is thereupon deemed to have made an
assignment.

The said trustee is required:
- to provide to me, without delay, security in the aforementioned amount;
- to send to all creditors, within five days after the date of the trustee's appointment, a notice of the bankruptcy;

and
- when applicable, to call in the prescribed manner a first meeting of creditors, to be held at the

aforementioned time and place or at any other time and place that may be later requested by the official
receiver.

Date: January 10, 2019
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902
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(see attached) 



District of: Ontario
Division No.: 09 - Toronto
Court No.: 31-2436108
Estate No.: 31-2436108

In the Matter of the Bankruptcy of:

11041037 Canada Inc
Debtor

RICHTER ADVISORY GROUP INC / RICHTER GROUPE 
CONSEIL INC.

Licensed Insolvency Trustee

Ordinary Administration

Date of bankruptcy: January 09, 2019 Security: $0.00

Meeting of creditors: January 30, 2019, 13:45
181 Bay Street, 33rd Flr.
Toronto, Ontario
Canada,

Chair: Trustee Designated person: Fred Benitah

CERTIFICATE OF ASSIGNMENT - Paragraph 50.4(8)(b.1) of the Act

I, the undersigned, official receiver in and for this bankruptcy district, do hereby certify that:

- a notice of intention in respect of the aforenamed debtor was filed under section 50.4 of the Bankruptcy and
Insolvency Act;

- the debtor has failed to file a cash-flow statement or a proposal within the provided period following the filing
of the notice of intention or within any Court-granted extension and is thereupon deemed to have made an
assignment.

The said trustee is required:
- to provide to me, without delay, security in the aforementioned amount;
- to send to all creditors, within five days after the date of the trustee's appointment, a notice of the bankruptcy;

and
- when applicable, to call in the prescribed manner a first meeting of creditors, to be held at the

aforementioned time and place or at any other time and place that may be later requested by the official
receiver.

Date: January 10, 2019
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902
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(see attached) 



District of: Ontario
Division No.: 09 - Toronto
Court No.: 31-2436109
Estate No.: 31-2436109

In the Matter of the Bankruptcy of:

11041045 Canada Inc
Debtor

RICHTER ADVISORY GROUP INC / RICHTER GROUPE 
CONSEIL INC.

Licensed Insolvency Trustee

Ordinary Administration

Date of bankruptcy: January 09, 2019 Security: $0.00

Meeting of creditors: January 30, 2019, 14:30
181 Bay Street, 33rd Flr.
Toronto, Ontario
Canada,

Chair: Trustee Designated person: Fred Benitah

CERTIFICATE OF ASSIGNMENT - Paragraph 50.4(8)(b.1) of the Act

I, the undersigned, official receiver in and for this bankruptcy district, do hereby certify that:

- a notice of intention in respect of the aforenamed debtor was filed under section 50.4 of the Bankruptcy and
Insolvency Act;

- the debtor has failed to file a cash-flow statement or a proposal within the provided period following the filing
of the notice of intention or within any Court-granted extension and is thereupon deemed to have made an
assignment.

The said trustee is required:
- to provide to me, without delay, security in the aforementioned amount;
- to send to all creditors, within five days after the date of the trustee's appointment, a notice of the bankruptcy;

and
- when applicable, to call in the prescribed manner a first meeting of creditors, to be held at the

aforementioned time and place or at any other time and place that may be later requested by the official
receiver.

Date: January 10, 2019
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902
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Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada  M5X 1B8 
416.362.2111  MAIN 
416.862.6666  FACSIMILE 
   

 

Toronto 

Montréal 

Calgary 

Ottawa 

Vancouver 

New York 

 

January 11, 2019 Marc Wasserman 
Direct Dial: 416.862.4908 
mwasserman@osler.com  
 

 
Torkin Manes LLP 
151 Yonge Street, Suite 1500  
Toronto ON M5C 2W7   
 
Attention:  S. Fay Sulley 
  Jeffrey Simpson 
 

Lax O’Sullivan Lisus Gottlieb LLP 
Suite 2750 – 145 King St. W. 
Toronto ON M5H 1J8 
 
Attention:  Nadia Campion 

Jeffrey Kaufman Law Professional 
Corporation 
15 Prince Arthur Ace. Suite, 200 
Toronto ON M5R 1B2 
 
Attention:  Jeffrey Kaufman 
 

Borden Ladner Gervais LLP 
22 Adelaide Street West 
Suite 3400 
Toronto, ON, Canada 
M5H 4E3  
 
Attention:  François Gagnon 
  Alex MacFarlane 
 

Fred Benitah  
fredbenitah@gmail.com 
 

Isaac Benitah 
IBenitah@inc.ca 

 
Re:  Estate Nos.  31-2436097, 31-2436108, and 31-2436109 

(collectively, the “BIA Proceedings”) 
 
Dear Sirs/Mesdames: 
 
As you are all aware, Richter Advisory Group Inc. is acting in the capacity of trustee-
in-bankruptcy of Fluid Brands Inc., 11041037 Canada Inc., and 11041045 Canada 
Inc. (the “Bankrupt Debtors”) in the BIA Proceedings (in such capacity, the 
“TIB”).  
 
The TIB is aware that the Bankrupt Debtors improperly transferred funds to certain 
of their creditors during the course of the BIA Proceedings (the “Improperly 
Transferred Funds”) and that certain tangible assets containing intellectual 
property (the “IP”) belonging to the Bankrupt Debtors were removed prior to the 
extraction and delivery to the TIB of such IP. Accordingly, the TIB has made various 
demands for information (the “Information Demands”) and for the return of 
property (the “Property Demands”). 
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To date, the TIB has received a positive response with respect to the Information 
Demands and understands that information concerning the Bankrupt Debtors’ 
agreements, correspondence, and conduct in connection with the BIA Proceedings 
is forthcoming.  

The TIB has not received any positive responses with respect to the Property 
Demands. We trust, however, that none of the funds transferred by the Bankrupt 
Debtors to Torkin Manes LLP, 2668602 Ontario Inc., F.B.I. Inc., Isaac Bennet Sales 
Agencies Inc., Fred Benitah, Isaac Benitah or, as applicable, their counsel or 
representatives (collectively, the “Parties”) or other property of the Bankrupt 
Debtors in the possession of the Parties has been transferred or delivered to third 
parties. Please advise the TIB immediately if any such transfers or deliveries have 
been made and of the recipients of such transfers and deliveries. 

In the event that we do not hear from you regarding the foregoing matters by 10:00 
a.m. on Monday, January 14, 2019, the TIB intends to (i) seek a 9:30 a.m. hearing
before the Ontario Superior Court of Justice (Commercial List) (the “Court”) to
advise the Court of the circumstances surrounding the Improperly Transferred Funds
and the removal of the IP, and (ii) potentially seek a temporary order requiring the 
Parties to maintain and not dispose of or transfer any of the 
Bankrupt Debtors’ property.

You will be advised once a hearing has been scheduled. 

The TIB reserves all rights and remedies available to it at law, equity, or otherwise, 
including, but not limited to, conducting examinations of all parties involved in these 
matters and challenging any transfers of the Bankrupt Debtors’ property as 
preferences or breaches of the Orders of the Court. 

Regards, 

Marc Wasserman 

c. Adam Sherman, Richter Advisory Group Inc.
Duncan Lau, Richter Advisory Group Inc.
Sandra Abitan, Osler, Hoskin & Harcourt LLP
Jane Dietrich, Cassels Brock & Blackwell LLP
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KAUFMAN LAW  
 

Jeffrey Kaufman Law Professional Corporation jeffkaufmanlaw@gmail.com 
15 Prince Arthur Avenue, Suite 200  Phone: 416-400-4158 
Toronto, ON    M5R 1B2  Fax: 416-964-6662 

www.jeffkaufmanlaw.ca 
 

January 14, 2019 
Osler, Hoskin & Harcourt LLP  
Box 50,1 First Canadian Place  
Toronto, ON M5X 1B8    
 
Att: Marc Wasserman: 
 

RE: Estate Nos. 31-24336097, 31-2436108, and 31-2436109 
                      ( collectively, the “BIA Proceedings”) 
 
Dear Mr. Wasserman: 
 
We are counsel to F.B.I. Inc. (“FBI”), a secured creditor in the BIA Proceedings. FBI, as 
you aware is owed in excess of $9,600,000.00. FBI is not nor was it in the possession of 
improperly transferred funds. FBI was entitled to make demands under its security. No 
funds have been received pursuant to those demands. 
 
As to the Administrative charge, that charge as you are aware is limited to the 
reasonable fees and disbursements of the Proposal Trustee, your firm as counsel and 
Company counsel, to a limit of $500,000. As far as we are aware, the Proposal Trustee 
delivered a final invoice on January 7, 2019 for approximately $113,000.  It is my 
understanding that there was insufficient opportunity for the company to review that final 
invoice before the deemed assignment the next day. Additionally, the Proposal Trustee  
informed the company  about your firm’s  recent invoices  totaling approximately 
$100,000. The company was entitled to assess the reasonableness of the fees claimed 
pursuant to s.17 of the Order but given their lateness was unable to do so. 
 
We take a different view on the priority claimed by the consultant which is not an 
administrative charge and is not a secured claim.  This issue will be addressed more 
fully once counsel to the Debtor companies is back at work (I understand you are aware 
of the tragic personal circumstances). 
 
 
 
 
Sincerely yours, 

 
Jeffrey A. Kaufman 



KAUFMAN LAW  
 

Jeffrey Kaufman Law Professional Corporation jeffkaufmanlaw@gmail.com 
15 Prince Arthur Avenue, Suite 200  Phone: 416-400-4158 
Toronto, ON    M5R 1B2  Fax: 416-964-6662 

www.jeffkaufmanlaw.ca 
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Nadia Campion 
Direct 416 642 3134 
ncampion@lolg.ca 

Lax O'Sullivan Lisus Gottlieb LLP 
Suite 2750, 145 King St W 

Toronto ON M5H 1J8 Canada 
T 416 598 1744 F 416 598 3730 

www.lolg.ca 

January 16, 2019 

Marc Wasserman 
Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON M5X 188 

Jane Dietrich 
Cassels Brock & Blackwell LLP 
Suite 2100, Scotia Plaza 
40 King Street West 
Toronto, ON M5H 3C2 

Dear Counsel : 

VIA EMAIL 

VIA EMAIL 

RE: Estate Nos. 31-2436097, 31-2436108, and 31-2436109 (collectively, the "BIA 
Proceedings") 

I write further to Mr. Wasserman's letter dated January 10, 2019 and the 
subsequent email correspondence from both of you, dated January 14, 2019. 

As you know, prior to the bankruptcy of Fluids Brands Inc., 11041037 Canada Inc. 
and 11041045 Canada Inc. (collectively, the "Bankruptcy Debtors"), 2668602 Ontario 
Inc. ("266") was a secured creditor in first position as a result of CIBC's assignment of its 
security on or about December 13, 2018. All parties, including Mr. Wasserman's client, 
Richter Advisory Group Inc. then acting as proposal trustee and now acting as trustee-in
bankruptcy (the "TIB"), were notified of the assignment by Torkin Manes LLP on the 
evening of December 13, 2018. As a result of the assignment, 266 stepped into the shoes 
of CIBC and thereby took priority over all other claims, both secured and unsecured, 
against the estates of the Bankruptcy Debtors and was therefore entitled to repayment of 
the debt under its assigned security. 

The Liquidation Process Order and the Administration Order, issued on November 
2, 2018, do not grant the consultant a charge on the estates of the Bankruptcy Debtors, 
nor do they provide the consultant with priority over CIBC or, for that matter, any of the 
other charges identified in paragraphs 19 and 20 of the Administration Order. In fact, the 
security held by CIBC ranked in priority to the KEIP Charge and the D&O Charge. Because 
CIBC was outside the NOi process, section 20 of the Administration Order was required 
to give priority to any charges that would rank ahead of CIBC. No such priority was given 
to the consultant over CIBC in section 20 or otherwise. The consultant fees cannot rank in 
priority over CIBC without any language in the Administration Order similar to the language 
in section 20 of that Order. The suggestion that the consultant's fees somehow rank in 
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priority to the CIBC security (which, as a result of the assignment, became 266's security) 
is contrary to the express language of the Administration Order. 

It is also inconsistent with a plain reading of section 5 of the Liquidation Process 
Order. Section 5 addresses the authority of the Bankruptcy Debtors to sell the 
merchandise and FF&E free and clear of all encumbrances by allowing any "Claims" (as 
defined therein) to attach to the proceeds of the sale of the merchandise and FF&E. The 
Liquidation Process Order does not provide the consultant with a charge on those 
proceeds or priority over and above the security of CIBC, and subsequently 266 by way of 
assignment. Accordingly, the transfers of funds made by the Bankruptcy Debtors to 266, 
were proper and valid. 

On January 14, 2019, I advised Mr. Wasserman that 266 is in possession of 
approximately $332,000 in funds. All funds, including those funds, were transferred to 266 
in connection with the CIBC assignment of debt and were processed pursuant to valid and 
appropriate arrangements arising from that assignment, including the repayment of a loan 
taken by 266 to purchase the CIBC debt. 

Moreover, at the time of the transfers, a large portion of the fees claimed by the 
consultant were not "payable" because the consultant, contrary to its obligations under 
Section E of the Consulting Agreement dated October 31, 2018, failed to provide the 
requisite weekly reconciliations to the Bankruptcy Debtors in connection with the issuance 
of its invoices. The consultant also failed to remit its invoices in accordance with the 
agreed-upon schedule provided for in section E of the Consulting Agreement. Instead, the 
consultant waited until the night before the bankruptcy to deliver its remaining invoices 
(without a reconciliation) to the Bankruptcy Debtors. It did so after Mr. Wasserman's own 
client, now the TIB, demanded the Bankruptcy Debtors to fund another $250,000 for the 
BIA Proceedings in priority to the consultant. The conduct of the consultant and the TIB is 
unreasonable in the circumstances, particularly in light of their knowledge that, based on 
the budget as at January 7, 2019, there were insufficient funds available to the Bankruptcy 
Debtors. 

In answer to Ms. Dietrich's request for an accounting from 266, I am advised by 
Torkin Manes LPP that the Tl B already knows the details of the transfers between 266 and 
the Bankruptcy Debtors as part of its prior role as the proposal trustee and was aware of 
the purpose of the transfers at the time the transfers were processed. It is 266's position 
that neither the TIB nor the consultant is entitled to the details of any subsequent transfers 
by 266 to any other parties. 266 has nonetheless advised such other parties of the issue 
raised in Mr. Wasserman's letter dated January 10, 2019. In addition, 266 will preserve 
the funds it currently has in its possession until the issue is either resolved by the parties 
or determined by the Court. To the extent your respective clients intend to challenge any 
transfers made to and from 266, CIBC will have to be put on notice given that the transfers 
were made in connection with the CIBC assignment of debt. 

Finally, with respect to the data contained on the servers, 266 has already 
undertaken to provide a copy of the data on the servers. The TIB was aware that the 
servers would be removed by 266 as part of its purchase of the FF&E. On January 8, 
2019, prior to removal, 266 confirmed the data on the servers would be preserved and a 
back-up of the data would be provided to the TIB as soon as reasonably possible. The 
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process of transferring the data to a back-up is underway. 266 expects to complete this 
process in the next few days. 

NC/rb 
c.: Adam Sherman, Richter Advisory Group Inc. 

Duncan Lau, Richter Advisory Group Inc. 
Sandra Abitan, Osler, Hoskin & Harcourt LLP 
S. Fay Sulley, Torkin Manes LLP 
Jeffrey Simpson, Torkin Manes LLP 
Jeffrey Kaufman, Jeffrey Kaufman Law Professional Corporation 
Fred Benitah 
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NOTICE PURSUANT TO SECTION 61. (1) OF THE PERSONAL PROPERTY 
SECURITY ACT (Ontario)

TO: TD Bank
Preet Arora  Relationship Manager
77 King St W., TDN 15th Floor, Toronto, Ontario, M5K 1A2
P: 289-851-5880
E: preet.arora@td.com

FROM: F.B.I. Inc.

RE: Funds Held on Account of Fluid Brands Inc., 11041037 Canada Inc. 
(formerly Bombay & Co. Inc.) and 11041045 Canada Inc. (formerly 
Bowring & Co. Inc.) (collectively, the “Debtors”)

This notice is being provided to you pursuant to the provisions of Section 61. (1) of the 
Personal Property Security Act (Ontario) (the “PPSA”). 

The Debtors are in default of its obligations under a security agreement against all 
accounts and the proceeds thereof (the “Accounts”), held by the undersigned against the 
Accounts of the Debtor, dated January 19, 2015 and the undersigned is therefor entitled to 
directly collect all amounts that are owing by you to the Debtors. The undersigned is owed 
$9,600,000 by the Debtors.  The undersigned hereby authorizes and directs you to make the total 
funds due and payable to the Debtor in respect of the Accounts directly to the undersigned in 
accordance with the instructions set out below, and this shall be your good, sufficient and 
irrevocable authority to do so.

DATED the 9th day of January, 2019.

F.B.I. INC.

Per:

Name: Fred Benitah

Title: Chief Executive Officer 
I/We have the authority to bind the corporation

PAYMENT INSTRUCTIONS:
F.B.I. Inc.
80 Dufflaw Rd.
Toronto, Ontario
M6A 2W1
Attention:  Fred Benitah, cell number 416-801-3888 – wire instructions as per attached 
Schedule “A”
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Schedule “A”

Wire Instructions

For the account of F.B.I. Inc.

CDN

Account number: 1002278

Transit number: 05076

Institution number: 003

SWIFT CODE: ROYCCAT2

USD

Account number: 4002028

Transit number: 08582

Institution number: 003

SWIFT CODE: ROYCCAT2

Bank address for both:

RBC Royal Bank

260 East Beaver Creek Road, 3rd Floor

Richmond Hill, Ontario L4B 3M3



NOTICE PURSUANT TO SECTION 61. (1) OF THE PERSONAL PROPERTY 
SECURITY ACT (Ontario)

TO: Canadian Imperial Bank of Commerce
Attention:  Brian Chisolm, Joe Arnone, Paul Montgomery
cc David Cohen

FROM: F.B.I. Inc.

RE: Funds Held on Account of Fluid Brands Inc., 11041037 Canada Inc. 
(formerly Bombay & Co. Inc.) and 11041045 Canada Inc. (formerly 
Bowring & Co. Inc.) (collectively, the “Debtors”)

This notice is being provided to you pursuant to the provisions of Section 61. (1) of the 
Personal Property Security Act (Ontario) (the “PPSA”). 

The Debtors are in default of its obligations under a security agreement against all 
accounts and the proceeds thereof (the “Accounts”), held by the undersigned against the 
Accounts of the Debtor, dated January 19, 2015 and the undersigned is therefor entitled to 
directly collect all amounts that are owing by you to the Debtors. The undersigned is owed 
$9,600,000 by the Debtors. The undersigned hereby authorizes and directs you to make the total 
funds due and payable to the Debtor in respect of the Accounts directly to the undersigned in 
accordance with the instructions set out below, and this shall be your good, sufficient and 
irrevocable authority to do so.

DATED the 9th day of January, 2019.

F.B.I. INC.

Per:

Name: Fred Benitah

Title: Chief Executive Officer 
I/We have the authority to bind the corporation

PAYMENT INSTRUCTIONS:
F.B.I. Inc.
80 Dufflaw Rd.
Toronto, Ontario
M6A 2W1
Attention:  Fred Benitah, cell number 416-801-3888 – wire instructions as per the attached 
Schedule “A”
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Schedule “A”

Wire Instructions

For the account of F.B.I. Inc.

CDN

Account number: 1002278

Transit number: 05076

Institution number: 003

SWIFT CODE: ROYCCAT2

USD

Account number: 4002028

Transit number: 08582

Institution number: 003

SWIFT CODE: ROYCCAT2

Bank address for both:

RBC Royal Bank

260 East Beaver Creek Road, 3rd Floor

Richmond Hill, Ontario L4B 3M3
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Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada  M5X 1B8 
416.362.2111  MAIN 
416.862.6666  FACSIMILE 

Toronto 

Montréal 

Calgary 

Ottawa 

Vancouver 

New York 
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January 18, 2019 Marc Wasserman 
Direct Dial: 416.862.4908 
mwasserman@osler.com  

F.B.I. Inc. 
c/o Jeffrey Kaufman Law Professional 
Corporation 
15 Prince Arthur Ace. Suite, 200 
Toronto ON M5R 1B2 

Attention: Jeffrey Kaufman 

Fred Benitah 
fredbenitah@gmail.com 

Re: Estate Nos.  31-2436097, 31-2436108, and 31-2436109 
(collectively, the “BIA Proceedings”) 

Dear Sirs: 

As you are aware, we are counsel to Richter Advisory Group Inc. in its capacity as 
trustee-in-bankruptcy (in such capacity, the “TIB”) of Fluid Brands Inc., 11041037 
Canada Inc., and 11041045 Canada Inc. (collectively, the “Bankrupt Debtors”). 

We refer you to our correspondence on January 10, 2019 (the “January 10 FBI 
Letter”), in which we advised Mr. Kaufman that the TIB was aware that F.B.I. Inc. 
(“FBI”) had provided a collection notice under the Personal Property Security Act 
(Ontario) to the Canadian Imperial Bank of Commerce (the “CIBC Notice”) and 
demanded that FBI immediately cease providing such notices to parties holding the 
Bankrupt Debtors’ funds. The January 10 FBI Letter and the CIBC Notice are 
attached as Appendices “A” and “B” hereto, respectively. 

It has come to the TIB’s attention that similar collection notices were received by 
American Express Merchant Services and TD Bank.  

As you are aware, there is an ongoing dispute as to the entitlement to the Bankrupt 
Debtors’ property that was unlawfully disbursed from their legal counsel’s account 
to one or more creditors at the direction of Mr. Benitah. We demand that FBI 
immediately cease sending such notices and making any requests for the delivery of 
property of belonging to the Bankrupt Debtors. To the extent that any additional 
collection notices have been delivered to the Bankrupt Debtors’ stakeholders, the 
TIB demands the immediate delivery of a copy of each such notice and an 
accounting of any amounts that have been remitted to FBI by such stakeholders. 
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We wish to remind Mr. Benitah that he has continuing fiduciary obligations in 
favour of each Bankrupt Debtor and statutory obligations under the Bankruptcy 
and Insolvency Act (Canada) (the “BIA”). We draw your attention to the fact that 
Mr. Benitah is the ‘Designated Person’ of the Bankrupt Debtors specified by the 
Office of the Superintendent of Bankruptcy Canada, as is seen on the face 
of the Certificates of Appointment attached to the January 10 FBI Letter as 
Appendices “A”, “B”, and “C” thereto. Mr. Benitah should not be initiating or 
maintaining any communications with the Bankrupt Debtors’ stakeholders and 
must direct any such communications to the TIB or its legal counsel. 

We reiterate the TIB’s demand pursuant to the BIA, and in particular Sections 
17(1) and 164(1) thereof, that the addressees hereof remit all of the Bankrupt 
Debtors’ property in their possession to the TIB.  

The TIB reserves all rights and remedies available to it at law, equity, or otherwise. 

We are available to discuss the contents of this letter. 

Regards, 

Marc Wasserman 

c. Adam Sherman, Richter Advisory Group Inc.
Duncan Lau, Richter Advisory Group Inc.
Sandra Abitan, Osler, Hoskin & Harcourt LLP
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APPENDIX “A” 
 

January 10 FBI Notice 
 

(see attached) 
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January 10, 2019 Marc Wasserman 
Direct Dial: 416.862.4908 
mwasserman@osler.com  
 

 
Jeffrey Kaufman Law Professional Corporation 
15 Prince Arthur Ace. Suite, 200 
Toronto ON M5R 1B2 
 
Attention:  Jeffrey Kaufman 
 
Re:  Estate Nos.  31-2436097, 31-2436108, and 31-2436109 

(collectively, the “BIA Proceedings”) 
 
Dear Mr. Kaufman: 
 
We are counsel to Richter Advisory Group Inc., previously acting as proposal trustee 
under the Notices of Intention to Make a Proposal of Fluid Brands Inc., 11041037 
Canada Inc., and 11041045 Canada Inc. (collectively, the “Bankrupt Debtors”) and 
now acting in the capacity of trustee-in-bankruptcy of the Bankrupt Debtors (in such 
capacity, the “TIB”) as a result of the deemed assignments into bankruptcy of the 
Bankrupt Debtors pursuant to Section 50.4(8) of the Bankruptcy and Insolvency Act 
(Canada) (the “BIA”). We are writing to you as counsel to F.B.I. Inc. (“FBI”) in the 
BIA Proceedings. 
 
For reference, attached as Appendices “A”, “B”, and “C” hereto are the Certificates 
of Assignment of Fluid Brands Inc., 11041037 Canada Inc., and 11041045 Canada 
Inc., respectively. 
 
The TIB is aware that the Bankrupt Debtors improperly transferred funds to certain 
of their creditors during the course of the BIA Proceedings (the “Improperly 
Transferred Funds”). The TIB is also aware that FBI has provided a collection 
notice under the Personal Property Security Act (Ontario) to the Canadian Imperial 
Bank of Commerce and may have provided similar notices to, or otherwise made 
demand on, other holders of the Bankrupt Debtors’ property or their creditors 
(collectively, the “Improper Demands”). 
 
The Liquidation Process Order made by the Ontario Superior Court of Justice 
(Commercial List) (the “Court”) on November 2, 2018 (the “Liquidation Process 
Order”) provides at paragraph 5 that no Claims (as defined therein) attach to any 
“amounts due and payable to the Consultant by the Debtors under the Consulting 
Agreement” (the “Consultant’s Share”).  Paragraph 17 of the Liquidation Process 
Order reiterates that “no Claims shall attach to any amounts payable by the Debtors 
to the Consultant pursuant to the Consulting Agreement […] and the Debtors shall 
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pay any such amounts to the Consultant free and clear of all Claims.” ‘Claims’ are 
defined in paragraph 5 to include, among other things, all liens, encumbrances, 
security interests, charges, trusts, deemed trusts, including, but not limited to, any 
charges granted by the Court and any charges, security interests or claims evidenced 
by registrations pursuant to any personal property registry systems. 
 
Accordingly, the security interests and other encumbrances on the property of the 
Bankrupt Debtors in favour of FBI (the “FBI Security”) do not attach to the 
Consultant’s Share.  
 
Pursuant to paragraphs 19 and 20 of the Administration Order made by the Court on 
November 2, 2018 (the “Administration Order”), the FBI Security is subordinate 
to the Administration Charge (as defined the Administration Order). All such funds 
remain the property of the Bankrupt Debtors and have vested in the TIB in 
accordance with Section 71 of the BIA. 
 
We hereby demand, pursuant to the BIA and in particular Section 17(1) thereof, the 
prompt remittance to the TIB of any and all Improperly Transferred Funds 
transferred to FBI, any funds received by FBI as a result of the Improper Demands, 
and any other property of the Bankrupt Debtors in FBI’s possession and control, as 
well as their preservation pending such return. We further demand that FBI 
immediately cease making Improper Demands. In the event that FBI fails to comply 
with the foregoing, the TIB will bring a motion before the court for such relief. 
 
The TIB reserves all rights and remedies available to it at law, equity, or otherwise, 
including, but not limited to, conducting examinations of FBI, its shareholders, 
directors, officers, employees, advisors, counsel, and any other parties involved in 
these matters, and challenging any transfers of the Bankrupt Debtors’ property as 
preferences or breaches of the Orders of the Court.  
 
We are available to discuss the contents of this letter. 
 
Regards, 
 
 
 
 
Marc Wasserman 
 
c.  Adam Sherman, Richter Advisory Group Inc. 

Duncan Lau, Richter Advisory Group Inc. 
Sandra Abitan, Osler, Hoskin & Harcourt LLP 
S. Fay Sulley, Torkin Manes LLP 
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Jeffrey Simpson, Torkin Manes LLP 
Jane Dietrich, Cassels Brock & Blackwell LLP 
Nadia Campion, Lax O’Sullivan Lisus Gottlieb LLP 
Fred Benitah 

 
 



Appendix “A” 

(see attached) 



District of: Ontario
Division No.: 09 - Toronto
Court No.: 31-2436097
Estate No.: 31-2436097

In the Matter of the Bankruptcy of:

Fluid Brands Inc
Debtor

RICHTER ADVISORY GROUP INC / RICHTER GROUPE 
CONSEIL INC.

Licensed Insolvency Trustee

Ordinary Administration

Date of bankruptcy: January 09, 2019 Security: $0.00

Meeting of creditors: January 30, 2019, 13:00
181 Bay Street, 33rd Flr.
Toronto, Ontario
Canada,

Chair: Trustee Designated person: Fred Benitah

CERTIFICATE OF ASSIGNMENT - Paragraph 50.4(8)(b.1) of the Act

I, the undersigned, official receiver in and for this bankruptcy district, do hereby certify that:

- a notice of intention in respect of the aforenamed debtor was filed under section 50.4 of the Bankruptcy and
Insolvency Act;

- the debtor has failed to file a cash-flow statement or a proposal within the provided period following the filing
of the notice of intention or within any Court-granted extension and is thereupon deemed to have made an
assignment.

The said trustee is required:
- to provide to me, without delay, security in the aforementioned amount;
- to send to all creditors, within five days after the date of the trustee's appointment, a notice of the bankruptcy;

and
- when applicable, to call in the prescribed manner a first meeting of creditors, to be held at the

aforementioned time and place or at any other time and place that may be later requested by the official
receiver.

Date: January 10, 2019
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902



Appendix “B” 

(see attached) 



District of: Ontario
Division No.: 09 - Toronto
Court No.: 31-2436108
Estate No.: 31-2436108

In the Matter of the Bankruptcy of:

11041037 Canada Inc
Debtor

RICHTER ADVISORY GROUP INC / RICHTER GROUPE 
CONSEIL INC.

Licensed Insolvency Trustee

Ordinary Administration

Date of bankruptcy: January 09, 2019 Security: $0.00

Meeting of creditors: January 30, 2019, 13:45
181 Bay Street, 33rd Flr.
Toronto, Ontario
Canada,

Chair: Trustee Designated person: Fred Benitah

CERTIFICATE OF ASSIGNMENT - Paragraph 50.4(8)(b.1) of the Act

I, the undersigned, official receiver in and for this bankruptcy district, do hereby certify that:

- a notice of intention in respect of the aforenamed debtor was filed under section 50.4 of the Bankruptcy and
Insolvency Act;

- the debtor has failed to file a cash-flow statement or a proposal within the provided period following the filing
of the notice of intention or within any Court-granted extension and is thereupon deemed to have made an
assignment.

The said trustee is required:
- to provide to me, without delay, security in the aforementioned amount;
- to send to all creditors, within five days after the date of the trustee's appointment, a notice of the bankruptcy;

and
- when applicable, to call in the prescribed manner a first meeting of creditors, to be held at the

aforementioned time and place or at any other time and place that may be later requested by the official
receiver.

Date: January 10, 2019
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902



Appendix “C” 

(see attached) 



District of: Ontario
Division No.: 09 - Toronto
Court No.: 31-2436109
Estate No.: 31-2436109

In the Matter of the Bankruptcy of:

11041045 Canada Inc
Debtor

RICHTER ADVISORY GROUP INC / RICHTER GROUPE 
CONSEIL INC.

Licensed Insolvency Trustee

Ordinary Administration

Date of bankruptcy: January 09, 2019 Security: $0.00

Meeting of creditors: January 30, 2019, 14:30
181 Bay Street, 33rd Flr.
Toronto, Ontario
Canada,

Chair: Trustee Designated person: Fred Benitah

CERTIFICATE OF ASSIGNMENT - Paragraph 50.4(8)(b.1) of the Act

I, the undersigned, official receiver in and for this bankruptcy district, do hereby certify that:

- a notice of intention in respect of the aforenamed debtor was filed under section 50.4 of the Bankruptcy and
Insolvency Act;

- the debtor has failed to file a cash-flow statement or a proposal within the provided period following the filing
of the notice of intention or within any Court-granted extension and is thereupon deemed to have made an
assignment.

The said trustee is required:
- to provide to me, without delay, security in the aforementioned amount;
- to send to all creditors, within five days after the date of the trustee's appointment, a notice of the bankruptcy;

and
- when applicable, to call in the prescribed manner a first meeting of creditors, to be held at the

aforementioned time and place or at any other time and place that may be later requested by the official
receiver.

Date: January 10, 2019
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902
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APPENDIX “B” 
 

CIBC Notice 
 

(see attached) 



NOTICE PURSUANT TO SECTION 61. (1) OF THE PERSONAL PROPERTY 
SECURITY ACT (Ontario)

TO: Canadian Imperial Bank of Commerce
Attention:  Brian Chisolm, Joe Arnone, Paul Montgomery
cc David Cohen

FROM: F.B.I. Inc.

RE: Funds Held on Account of Fluid Brands Inc., 11041037 Canada Inc. 
(formerly Bombay & Co. Inc.) and 11041045 Canada Inc. (formerly 
Bowring & Co. Inc.) (collectively, the “Debtors”)

This notice is being provided to you pursuant to the provisions of Section 61. (1) of the 
Personal Property Security Act (Ontario) (the “PPSA”). 

The Debtors are in default of its obligations under a security agreement against all 
accounts and the proceeds thereof (the “Accounts”), held by the undersigned against the 
Accounts of the Debtor, dated January 19, 2015 and the undersigned is therefor entitled to 
directly collect all amounts that are owing by you to the Debtors. The undersigned is owed 
$9,600,000 by the Debtors. The undersigned hereby authorizes and directs you to make the total 
funds due and payable to the Debtor in respect of the Accounts directly to the undersigned in 
accordance with the instructions set out below, and this shall be your good, sufficient and 
irrevocable authority to do so.

DATED the 9th day of January, 2019.

F.B.I. INC.

Per:

Name: Fred Benitah

Title: Chief Executive Officer 
I/We have the authority to bind the corporation

PAYMENT INSTRUCTIONS:
F.B.I. Inc.
80 Dufflaw Rd.
Toronto, Ontario
M6A 2W1
Attention:  Fred Benitah, cell number 416-801-3888 – wire instructions as per the attached 
Schedule “A”



- 2 -

Schedule “A”

Wire Instructions

For the account of F.B.I. Inc.

CDN

Account number: 1002278

Transit number: 05076

Institution number: 003

SWIFT CODE: ROYCCAT2

USD

Account number: 4002028

Transit number: 08582

Institution number: 003

SWIFT CODE: ROYCCAT2

Bank address for both:

RBC Royal Bank

260 East Beaver Creek Road, 3rd Floor

Richmond Hill, Ontario L4B 3M3
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Court No. 31-2436097 
Estate No. 31-2436097 

 
 
 
 

IN THE MATTER OF THE BANKRUPTCY OF 
Fluid Brands Inc. 

of the City of Toronto 
in the Province of Ontario 

 
TRUSTEE’S REPORT TO THE FIRST MEETING OF CREDITORS 

ON PRELIMINARY ADMINISTRATION 
 
 
 
BACKGROUND 
 
Fluid Brands Inc. (“Fluid”) is a privately held corporation, which was incorporated under the Ontario 

Business Corporation Act on September 26, 2014.  Fluid operated as a holding company for 11041037 
Canada Inc. (dba Bombay & Co. Inc, “1037” or “Bombay”) and 11041045 Canada Inc. (dba Bowring & 
Co. Inc, “1045” or “Bowring”, together, with Fluid, known as the “Fluid Entities” or the 
“Companies”). As of October 2018, Bombay and Bowring operated 105 retail stores across Canada that 
offered household furniture, giftware, fashion tableware and decorative home accessories.  Fluid owns 
100% of the shares for each of 1037 and 1045. 
 
As the result of underperforming stores and a liquidity shortfall, on October 25, 2018 (the “NOI Filing 
Date”), each of the Companies filed a Notice of Intention to Make a Proposal (“NOI”) pursuant to 
section 50.4(1) of the Bankruptcy and Insolvency Act (Canada) (the “BIA”).  Richter Advisory Group 
Inc. (“Richter”) was appointed as proposal trustee (the “Proposal Trustee”) under each of the 
Companies’ NOIs. 
 
Although Fluid, 1037 and 1045 are distinct legal entities, owned separate assets and recorded separate 
liabilities, the Fluid Entities shared common head office space (98 Orfus Road, Toronto, ON M6A 1L9) 
and administrative support, utilized a shared distribution centre and were jointly liable for amounts owing 
under its credit facilities with its primary secured lender, Canadian Imperial Bank of Commerce 
(“CIBC”). 
 
Due to the Fluid Entities’ sustained operating losses, the Companies determined that it was in the best 
interests of all stakeholders for the Fluid Entities to commence an orderly liquidation of their inventory 
and other assets while considering the merits of a process (the “Sale Process”) to identify one or more 
parties interested in acquiring all or a portion of the Fluid Entities’ business or assets. 
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Accordingly, on November 2, 2018, the Ontario Superior Court of Justice (Commercial List) (the 
“Court”) granted an order (the “Administration Order”) that, among other things: 

• consolidated the administration of the NOI proceedings for each of the Fluid Entities and authorized 
the Proposal Trustee to administer the Companies’ NOI proceedings as if they were a single 
proceeding for filing materials and reporting to the Court; 
 

• authorized the Fluid Entities to obtain and borrow interim financing and approved the terms of the 
debtor-in-possession facility (the “DIP Financing”); 

 
• approved certain charges sought by the Fluid Entities; and 

 
• extended the time within which the Fluid Entities were required to file proposals to December 20, 

2018. 
 
On the same date, the Court also granted an order (the “Liquidation Process Order”) approving the 
liquidation of the Companies’ owned inventory and furniture, fixtures and equipment (the “Liquidation 
Sale”) and a consulting agreement (the “Consulting Agreement”) between the Fluid Entities and 
Merchant Retail Solutions, ULC and Gordon Brothers Canada, ULC (collectively, the “Consultant”) 
authorizing the Consultant to assist the Companies with the Liquidation Sale. The Liquidation Sale was to 
be completed by December 31, 2018. 
 
As part of the Liquidation Sale, the Companies, in consultation with other interested parties, made the 
decision that, in the circumstances, gift cards (or other store credit) for both Bowring and Bombay would 
only be accepted until December 8, 2018 (the “Gift Card Deadline”). 
 
On or about December 13, 2018, 2668602 Ontario Inc. (“266”), an entity incorporated by, and at all 
relevant times represented by, the sole officer and director of the Fluid Entities, Mr. F. Benitah, acquired 
and took assignment of all indebtedness owing to CIBC by the Fluid Entities together with any credit 
agreements and all security related thereto (the “CIBC Debt and Security”). Given 266’s acquisition of 
the CIBC Debt and Security, the DIP Financing to complete the Liquidation Sale was no longer available. 
 
On December 18, 2018, the Court granted an order extending the period within which the Fluid Entities 
must present proposals to their creditors to January 8, 2019 to accommodate the completion of the 
Liquidation Sale (the “December 18 Extension”). As the DIP Financing was no longer available to fund 
the completion of the Liquidation Sale and the Companies’ cash flow forecast prepared in support of the 
December 18 Extension indicated that the net proceeds from the Liquidation Sale may be insufficient to 
both repay, in full, the CIBC debt assigned to 266 and fund other necessary operating costs (including the 
costs of the NOI proceedings) to January 8, 2019, the December 18 Extension was requested by the Fluid 
Entities, supported by the Proposal Trustee and granted by the Court on the basis  that all proceeds 
realized by the Fluid Entities from the Liquidation Sale would be made available, by 266, to the Fluid 
Entities to fund the necessary operating and other costs associated with the Fluid Entities’ NOI 
proceedings. 
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Notwithstanding the above, prior to the expiration of the deadline within which the Fluid Entities were 
required to file proposals to their respective creditors, the Fluid Entities unilaterally transferred 
approximately $4.5 million in realizations from the Liquidation Sale to the Companies’ legal counsel, 
Torkin Manes LLP, who subsequently, (a) improperly applied a portion of such funds to pay its own fees, 
and (b) upon instructions from the Fluid Entities, paid substantially all of the remaining funds to 266.  
 
Due to the above transfer of funds, the Fluid Entities were left without the necessary funds to pay various 
costs properly incurred in connection with the Companies’ NOI proceedings, including various amounts 
due to post-filing trade creditors and significant amounts due to the Consultant, the Proposal Trustee and 
its counsel, which amounts are protected by the Liquidation Process Order and the Administration Order.  
 
The Fluid Entities ultimately failed to present proposals to their respective creditors within the prescribed 
time period (or any extension thereof) following the filing of their NOIs and, consequently, 1045, 1037 
and Fluid were each deemed to have made assignments in bankruptcy on January 9, 2019 (the “Date of 
Bankruptcy”). Richter was appointed as trustee (the “Bankruptcy Trustee”) of each of the Companies’ 
bankrupt estates by the Office of the Superintendent of Bankruptcy, subject to affirmation by the 
Companies’ creditors. 
 
CAUSES OF BANKRUPTCY 
 
The Companies operated in the Canadian housewares market which, in recent years, has become 
increasingly competitive. This increased competition had a significant negative impact on the Companies’ 
profitability and the Companies suffered significant losses. In this regard, the Fluid Entities recorded 
consolidated losses totalling approximately $6.4 million for the nine-month period ended September 26, 
2015 (audited), approximately $1.7 million for the fiscal year ended September 24, 2016 (audited) and 
approximately $0.5 million for the fiscal year ended September 24, 2017 (unaudited).  For the ten-month 
period ending July 28, 2018, the Fluid Entities recorded consolidated losses totalling approximately $5.0 
million (unaudited). 
 
By the fall of 2018, the Fluid Entities had consumed a significant amount of working capital and the 
Companies were no longer able to operate efficiently or pay their obligations as they came due. 
 
In the circumstances, and as noted above, the Fluid Entities, in consultation with their key stakeholders, 
determined that it was in the best interests of all stakeholders for the Companies to commence 
proceedings under the BIA and undertake an orderly liquidation of their inventory and other assets while 
considering the merits of a Sale Process to identify one or more parties interested in acquiring all or a 
portion of the Fluid Entities’ business or assets. 
 
Ultimately, the Fluid Entities elected not to pursue a Sale Process and the proceeds generated from the 
Liquidation Sale were insufficient to support the presentation of proposals to the Companies’ creditors, 
which resulted in the deemed bankruptcies of each of the Fluid Entities. 
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FINANCIAL POSITION/ASSETS 
 
As at the date of this report, the Bankruptcy Trustee is uncertain as to the quantum and allocation of 
various funds held by certain financial institutions and/or payment processors as between each of the 
Companies. The Bankruptcy Trustee understands that, in aggregate, approximately $1 million is being 
held by these parties, pursuant to agreements with the Fluid Entities, as cash collateral to mitigate the risk 
of extending credit to the Companies.  The Bankruptcy Trustee is also uncertain as to the timing for the 
release of these funds which, as noted below, are subject to the priority claims of various of the Fluid 
Entities’ creditors including secured creditors and/or trust claimants. 
 
In addition to the above, as part of the Liquidation Sale, 266 acquired certain furniture, fixtures and 
equipment of the Fluid Entities, including certain assets located at the Companies’ head office (the “266 
Sale”).  Although the assets purchased by 266 included the Fluid Entities’ servers, which maintained all 
the Companies’ financial and other information (the “Information and Records”), the Information and 
Records were not included as part of the 266 Sale.    
 
On the eve of the Fluid Entities’ deemed bankruptcies, Richter (in its then capacity as Proposal Trustee) 
attempted to preserve the Information and Records by taking physical possession of the servers, but the 
servers were removed from the Companies’ head office by former employees of the Fluid Entities upon 
the direction of Mr. F. Benitah.  In addition, notwithstanding representations made to the Court and the 
Proposal Trustee by counsel to 266 and representations and repeated assurances made to the Proposal 
Trustee and/or Bankruptcy Trustee by Mr. F. Benitah, that all data and information located on the servers 
would be backed up and provided to the Bankruptcy Trustee, as at the date of this report, the Bankruptcy 
Trustee has not been provided with such data and information. 
 
It should also be noted that the Statement of Affairs for Fluid has been prepared by the Bankruptcy 
Trustee with limited input from the Companies.  In addition, the designated representative of the Fluid 
Entities, Mr. F. Benitah, has not approved Fluid’s Statement of Affairs. 
 
SECURED CREDITORS/TRUST CLAIMANTS 
 
As at the date of this report, the Bankruptcy Trustee in unaware of the amount, if any, remaining owed to 
266 in connection with its acquisition of the CIBC Debt and Security. 
 
In addition to the CIBC Debt and Security, two corporations related to the Fluid Entities, Isaac Bennett 
Agency Inc. (“IBSA”) and F.B.I. Inc. (“FBI”) are secured creditors of the Companies, pursuant to 
various loan and security agreements. The Bankruptcy Trustee understands that IBSA is owed 
approximately $14.7 million and FBI is owed approximately $9.6 million by the Fluid Entities. Pursuant 
to various inter-creditor agreements between CIBC, IBSA and FBI, all amounts advanced by IBSA and 
FBI are subordinate to the CIBC Debt and Security. 
 
Xerox Canada Limited (“Xerox”) and Hewlett-Packard Financials Services Canada Company (“HP”) 
also hold security on certain leased assets (the “Leased Assets”) in Fluid’s name. 
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In addition to the above secured creditors, pursuant to the Administration Order, the Court also granted 
certain charges (the “Court Ordered Charges”), the priority of which are as follows: 

(i) a charge in the maximum amount of $500,000 as security for the professional fees and 
disbursements of the Proposal Trustee, the Proposal Trustee’s legal counsel and the Companies’ 
legal counsel incurred as part of the Companies’ NOI proceedings (the “Administration 
Charge”); 

 
(ii) a charge to the maximum amount of the aggregate of all advances pursuant to the DIP Financing 

(the “DIP Charge”); 
 

(iii) a charge in the maximum amount of $500,000 to indemnity the Fluid Entities’ directors and 
officers for liabilities incurred by the Companies that result in post-filing claims against the 
directors and officers in their personal capacities (the “D&O Charge”); and 
 

(iv) a charge in the maximum amount of $500,000 to secure amounts payable under the Companies’ 
key employee incentive plan (the “KEIP Charge”). 

Pursuant to the Administration Order, the Administration Charge ranks in priority to all Encumbrances 
(as defined in the Administration Order) while the D&O Charge and the KEIP Charge rank subordinate to 
all amounts due to CIBC prior to the NOI Filing Date. 
 
As at the date of this report, the Bankruptcy Trustee understands that the Proposal Trustee and the 
Proposal Trustee’s counsel are owed approximately $350,000, in aggregate, which amounts are secured 
by the Administration Charge.  The Bankruptcy Trustee is not aware of any other amounts that would be 
covered by any of the other Court Order Charges. 
 
As noted previously in this report, significant amounts (approximately $2 million) are owed to the 
Consultant under the Consulting Agreement, which amounts includes approximately $1,600,000 of 
expense reimbursements. Pursuant to the Liquidation Process Order, none of the Court-ordered Charges 
or any claims attach to the proceeds generated from the Liquidation Sale until the amounts due and 
payable to the Consultant, by the Fluid Entities, under the Consulting Agreement have been paid in full. 
 
In the days prior to the deemed assignments into bankruptcy of the Fluid Entities, various conversations 
and exchanges of correspondence took place between the Proposal Trustee, its counsel, the Fluid Entities, 
their counsel, counsel to the Consultant, and other stakeholders seeking the immediate payment of 
outstanding post-NOI filing obligations in accordance with the terms of the Orders of the Court. Counsel 
to the Bankruptcy Trustee has also sent letters to various parties requiring that they provide the 
Bankruptcy Trustee with information related to certain transfers of funds made prior to the deemed 
assignments of the Fluid Entities. 
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In connection with the foregoing, on January 27, 2019, the Bankruptcy Trustee served a Notice of Motion 
on 266, Tokin Manes LLP, Mr. F. Benitah, and certain other parties of a Motion seeking an Order of the 
Court requiring (i) a full accounting of all amounts received, directly or indirectly, from the Fluid Entities, 
including from their counsel on their behalf, during the period from December 13, 2018 to January 9, 
2019, and (ii) the immediate payment to the Bankruptcy Trustee of all funds received, directly or 
indirectly, from the Fluid Entities, including from their counsel on their behalf, by any or all of Mr. F. 
Benitah, 266, or Torkin Manes LLP, or any other person, partnership or corporation who has, directly or 
indirectly, received improper payments or subsequent transfers thereof for the period from December 13, 
2018 to the date of the hearing of such Motion.  A conference call to set the date and time for such 
Motion was held on Tuesday, January 29, 2019 and the Motion is expected to be heard on April 5, 2019. 
 
In addition to the above, it should be noted that Richter is currently holding approximately $345,000, in 
trust, which funds were remitted to the Proposal Trustee by IBSA to delay the issuance of disclaimer 
notices, by the Fluid Entities, in respect of certain retail leases (the “Leases”) that IBSA was considering 
acquiring (the “IBSA Trust Funds”). The IBSA Trust Funds were provided to the Proposal Trustee to 
pay the estimated incremental lease/occupancy costs associated with the Leases for the period 
commencing January 1, 2019 to the effective disclaimer date of each Lease, as it was the Fluid Entities’ 
intention to disclaim the Leases effective December 31, 2018. The Leases were eventually disclaimed by 
the Fluid Entities with effective dates after the Date of Bankruptcy.  No payments were made by the Fluid 
Entities in respect of the Leases for occupancy costs for the period starting January 1, 2019. IBSA has 
demanded that the IBSA Trust Funds only be used to cover incremental lease/occupancy costs associated 
with the Leases from January 1, 2019 up to the earlier of Date of Bankruptcy or the effective date of the 
Lease disclaimers. Counsel for the landlords are requiring payment of lease/occupancy costs up to the 
effective date of the relevant Lease disclaimers. It is the Bankruptcy Trustee’s intention to hold the IBSA 
Trust Funds until this matter is definitively resolved. 
 
SECURITY FOR UNPAID WAGES – S.81.3 CLAIMS 
 
The Bankruptcy Trustee is not aware of any potential claims pursuant to section 81.3 of the BIA. 
 
The Bankruptcy Trustee will comply with the requirements of the Wage Earner Protection Program Act, 
where applicable. 
 
PREFERRED CREDITORS 
 
As at the date of this report, the Bankruptcy Trustee is not aware of any preferred creditors of Fluid. 
 
It should, however, be noted that, as the Companies’ bankrupt estates are currently without funds (as 
noted above), the Consultant was not in a position to file a property claim seeking recovery, from the 
Bankruptcy Trustee, of the funds due to them.  As a result, the Consultant has submitted a claim as a 
preferred creditor solely for the purpose of attending and voting at the Companies’ creditor meetings. 
 
In addition, various landlords for the Fluid Entities’ retail stores have submitted preferred claims to the 
Bankruptcy Trustee. 
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UNSECURED CREDITORS 
 
The Bankruptcy Trustee understands that Fluid has approximately 7 unsecured creditors with claims 
totalling approximately $2.0 million. 
 
PROVABLE CLAIMS 
 
As at 9:00 a.m. on the date of this report, the Bankruptcy Trustee has recorded Proof of Claims filed, as 
follows: 
 

 Claims 
Filed (#) Amount ($) Proxies in Favour 

of Trustee (#) Amount ($) 

Secured Nil Nil Nil Nil 
Preferred  1 1,999,056.25 1 1,999,056.25 
Unsecured 2 16,672.14 1 1.00 

TOTAL 3 2,015,729.39 2 1,999,057.25 

 
 
Given the limited, if any, assets available in Fluid’s bankrupt estate and the quantum of the secured 
claims/trust claims noted above, it does not appear that there will be any funds available to support a 
distribution to Fluid’s unsecured creditors. 
 
PREFERENCE PAYMENTS AND TRANSFERS UNDER VALUE 
 
The Bankruptcy Trustee has not performed a review of the Companies’ books and records, with respect to 
potential fraudulent preferences, settlements or transfers at undervalue, as defined in the BIA.  It is the 
intention of the Bankruptcy Trustee to discuss the scope of its review, if any, with the Inspectors to be 
appointed at the first meeting of creditors. 
 
TRUSTEE’S FEES  
 
The Bankruptcy Trustee is not in possession of any funds to guarantee payment of the Bankruptcy 
Trustee’s fees and disbursements, including the fees and disbursements of its legal counsel.  The 
Bankruptcy Trustee will, however, continue to comply with its statutory duties in administering the Fluid 
Entities’ bankruptcies in accordance with the provisions of the BIA. 
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OTHER 
 
Further information relating to the Fluid Entities’ NOI proceedings or bankruptcies may be obtained from 
Richter’s website at https://www.richter.ca/insolvencycase/fluid-brands-inc/. 
 
 
Dated at Toronto, Ontario, this 30th day of January, 2019.  
 
 
RICHTER ADVISORY GROUP INC. 
in its capacity as Trustee of the estate of 
Fluid Brands Inc. 
and not in its personal capacity 
 

  
Adam Sherman, MBA, CIRP, LIT 

https://www.richter.ca/insolvencycase/fluid-brands-inc/
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Court No. 31-2436108 
Estate No. 31-2436108 

 
 
 
 

IN THE MATTER OF THE BANKRUPTCY OF 
11041037 Canada Inc. (dba Bombay & Co. Inc.) 

of the City of Toronto 
in the Province of Ontario 

 
TRUSTEE’S REPORT TO THE FIRST MEETING OF CREDITORS 

ON PRELIMINARY ADMINISTRATION 
 
 
BACKGROUND 
 
11041037 Canada Inc. (dba Bombay & Co. Inc., “1037” or “Bombay”) was a privately held corporation, 
which was originally incorporated under the laws of the province of Ontario.  On October 12, 2018, Bombay 
filed Articles of Continuance under the Canada Business Corporations Act, through which the company 
became subject to federal jurisdiction. At the same time, the company changed its name from Bombay & 
Co. Inc. to 1037. 
 
As of October 2018, Bombay operated 52 retail stores across Canada that offered household furniture, 
giftware, fashion tableware and decorative home accessories.   
 
As the result of underperforming stores and a liquidity shortfall, on October 25, 2018 (the “NOI Filing 
Date”), 1037 and two related entities 11041045 Canada Inc. (dba Bowring & Co. Inc, “1045” or 
“Bowring”) and Fluid Brands Inc. (“Fluid” and together with 1037 and 1045, the “Fluid Entities” or the 
“Companies”) each filed a Notice of Intention to  Make a Proposal (“NOI”) pursuant to section 50.4(1) 
of the Bankruptcy and Insolvency Act (Canada) (the “BIA”).  Richter Advisory Group Inc. (“Richter”) 
was appointed as proposal trustee (the “Proposal Trustee”) under each of the Companies’ NOIs. 
 
Although 1037, 1045 and Fluid are distinct legal entities, owned separate assets and recorded separate 
liabilities, the Fluid Entities shared common head office space (98 Orfus Road, Toronto, ON M6A 1L9) 
and administrative support, utilized a shared distribution centre and were jointly liable for amounts owing 
under its credit facilities with its primary secured lender, Canadian Imperial Bank of Commerce (“CIBC”). 
 
Due to the Fluid Entities’ sustained operating losses, the Companies determined that it was in the best 
interests of all stakeholders for the Fluid Entities to commence an orderly liquidation of their inventory and 
other assets while considering the merits of a process (the “Sale Process”) to identify one or more parties 
interested in acquiring all or a portion of the Fluid Entities’ business or assets. 
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Accordingly, on November 2, 2018, the Ontario Superior Court of Justice (Commercial List) (the “Court”) 
granted an order (the “Administration Order”) that, among other things: 

• consolidated the administration of the NOI proceedings for each of the Fluid Entities and authorized 
the Proposal Trustee to administer the Companies’ NOI proceedings as if they were a single proceeding 
for filing materials and reporting to the Court; 
 

• authorized the Fluid Entities to obtain and borrow interim financing and approved the terms of the 
debtor-in-possession facility (the “DIP Financing”); 

 
• approved certain charges sought by the Fluid Entities; and 

 
• extended the time within which the Fluid Entities were required to file proposals to December 20, 2018. 
 
On the same date, the Court also granted an order (the “Liquidation Process Order”) approving the 
liquidation of the Companies’ owned inventory and furniture, fixtures and equipment (the “Liquidation 
Sale”) and a consulting agreement (the “Consulting Agreement”) between the Fluid Entities and Merchant 
Retail Solutions, ULC and Gordon Brothers Canada, ULC (collectively, the “Consultant”) authorizing the 
Consultant to assist the Companies with the Liquidation Sale. The Liquidation Sale was to be completed 
by December 31, 2018. 
 
As part of the Liquidation Sale, the Companies, in consultation with other interested parties, made the 
decision that, in the circumstances, gift cards (or other store credit) for both Bombay and Bowring would 
only be accepted until December 8, 2018 (the “Gift Card Deadline”).  
 
On or about December 13, 2018, 2668602 Ontario Inc. (“266”), an entity incorporated by, and at all relevant 
times represented by, the sole officer and director of the Fluid Entities, Mr. F. Benitah, acquired and took 
assignment of all indebtedness owing to CIBC by the Fluid Entities together with any credit agreements 
and all security related thereto (the “CIBC Debt and Security”). Given 266’s acquisition of the CIBC 
Debt and Security, the DIP Financing to complete the Liquidation Sale was no longer available. 
 
On December 18, 2018, the Court granted an order extending the period within which the Fluid Entities 
must present proposals to their creditors to January 8, 2019 to accommodate the completion of the 
Liquidation Sale (the “December 18 Extension”). As the DIP Financing was no longer available to fund 
the completion of the Liquidation Sale and the Companies’ cash flow forecast prepared in support of the 
December 18 Extension indicated that the net proceeds from the Liquidation Sale may be insufficient to 
both repay, in full, the CIBC debt assigned to 266 and fund other necessary operating costs (including the 
costs of the NOI proceedings) to January 8, 2019, the December 18 Extension was requested by the Fluid 
Entities, supported by the Proposal Trustee and granted by the Court on the basis  that all proceeds realized 
by the Fluid Entities from the Liquidation Sale would be made available, by 266, to the Fluid Entities to 
fund the necessary operating and other costs associated with the Fluid Entities’ NOI proceedings. 
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Notwithstanding the above, prior to the expiration of the deadline within which the Fluid Entities were 
required to file proposals to their respective creditors, the Fluid Entities unilaterally transferred 
approximately $4.5 million in realizations from the Liquidation Sale to the Companies’ legal counsel, 
Torkin Manes LLP, who subsequently, (a) improperly applied a portion of such funds to pay its own fees, 
and (b) upon instructions from the Fluid Entities, paid substantially all of the remaining funds to 266.  
 
Due to the above transfer of funds, the Fluid Entities were left without the necessary funds to pay various 
costs properly incurred in connection with the Companies’ NOI proceedings, including various amounts 
due to post-filing trade creditors and significant amounts due to the Consultant, the Proposal Trustee and 
its counsel, which amounts are protected by the Liquidation Process Order and the Administration Order.  
 
The Fluid Entities ultimately failed to present proposals to their respective creditors within the prescribed 
time period (or any extension thereof) following the filing of their NOIs and, consequently, 1037, 1045 and 
Fluid were each deemed to have made assignments in bankruptcy on January 9, 2019 (the “Date of 
Bankruptcy”). Richter was appointed as trustee (the “Bankruptcy Trustee”) of each of the Companies’ 
bankrupt estates by the Office of the Superintendent of Bankruptcy, subject to affirmation by the 
Companies’ creditors. 
 
CAUSES OF BANKRUPTCY 
 
The Companies operated in the Canadian housewares market which, in recent years, has become 
increasingly competitive. This increased competition had a significant negative impact on the Companies’ 
profitability and the Companies suffered significant losses. In this regard, the Fluid Entities recorded 
consolidated losses totalling approximately $6.4 million for the nine-month period ended September 26, 
2015 (audited), approximately $1.7 million for the fiscal year ended September 24, 2016 (audited) and 
approximately $0.5 million for the fiscal year ended September 24, 2017 (unaudited).  For the ten-month 
period ending July 28, 2018, the Fluid Entities recorded consolidated losses totalling approximately $5.0 
million (unaudited). 
 
By the fall of 2018, the Fluid Entities had consumed a significant amount of working capital and the 
Companies were no longer able to operate efficiently or pay their obligations as they came due. 
 
In the circumstances, and as noted above, the Fluid Entities, in consultation with their key stakeholders, 
determined that it was in the best interests of all stakeholders for the Companies to commence proceedings 
under the BIA and undertake an orderly liquidation of their inventory and other assets while considering 
the merits of a Sale Process to identify one or more parties interested in acquiring all or a portion of the 
Fluid Entities’ business or assets. 
 
Ultimately, the Fluid Entities elected not to pursue a Sale Process and the proceeds generated from the 
Liquidation Sale were insufficient to support the presentation of proposals to the Companies’ creditors, 
which resulted in the deemed bankruptcies of each of the Fluid Entities. 
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FINANCIAL POSITION/ASSETS 
 
As at the date of this report, the Bankruptcy Trustee is uncertain as to the quantum and allocation of various 
funds held by certain financial institutions and/or payment processors as between each of the Companies. 
The Bankruptcy Trustee understands that, in aggregate, approximately $1 million is being held by these 
parties, pursuant to agreements with the Fluid Entities, as cash collateral to mitigate the risk of extending 
credit to the Companies.  The Bankruptcy Trustee is also uncertain as to the timing for the release of these 
funds which, as noted below, are subject to the priority claims of various of the Fluid Entities’ creditors 
including secured creditors and/or trust claimants. 
 
In addition to the above, as part of the Liquidation Sale, 266 acquired certain furniture, fixtures and 
equipment of the Fluid Entities, including certain assets located at the Companies’ head office (the “266 
Sale”).  Although the assets purchased by 266 included the Fluid Entities’ servers, which maintained all 
the Companies’ financial and other information (the “Information and Records”), the Information and 
Records were not included as part of the 266 Sale.    
  
On the eve of the Fluid Entities’ deemed bankruptcies, Richter (in its then capacity as Proposal Trustee) 
attempted to preserve the Information and Records by taking physical possession of the servers, but the 
servers were removed from the Companies’ head office by former employees of the Fluid Entities upon the 
direction of Mr. F. Benitah.  In addition, notwithstanding representations made to the Court and the Proposal 
Trustee by counsel to 266 and representations and repeated assurances made to the Proposal Trustee and/or 
Bankruptcy Trustee by Mr. F. Benitah, that all data and information located on the servers would be backed 
up and provided to the Bankruptcy Trustee, as at the date of this report, the Bankruptcy Trustee has not 
been provided with such data and information. 
 
It should also be noted that the Statement of Affairs for 1037 has been prepared by the Bankruptcy Trustee 
with limited input from the Companies.  In addition, the designated representative of the Fluid Entities, Mr. 
F. Benitah, has not approved 1037’s Statement of Affairs. 
 
SECURED CREDITORS/TRUST CLAIMANTS 
 
As at the date of this report, the Bankruptcy Trustee in unaware of the amount, if any, remaining owed to 
266 in connection with its acquisition of the CIBC Debt and Security. 
 
In addition to the CIBC Debt and Security, two corporations related to the Fluid Entities, Isaac Bennett 
Agency Inc. (“IBSA”) and F.B.I. Inc. (“FBI”) are secured creditors of the Companies, pursuant to various 
loan and security agreements. The Bankruptcy Trustee understands that IBSA is owed approximately $14.7 
million and FBI is owed approximately $9.6 million by the Fluid Entities. Pursuant to various inter-creditor 
agreements between CIBC, IBSA and FBI, all amounts advanced by IBSA and FBI are subordinate to the 
CIBC Debt and Security. 
 
  



11041037 Canada Inc. 
Trustee’s Report to the First Meeting of Creditors on Preliminary Administration   Page 5 
 
 

  
 

In addition to the above secured creditors, pursuant to the Administration Order, the Court also granted 
certain charges (the “Court Ordered Charges”), the priority of which are as follows: 

(i) a charge in the maximum amount of $500,000 as security for the professional fees and 
disbursements of the Proposal Trustee, the Proposal Trustee’s legal counsel and the Companies’ 
legal counsel incurred as part of the Companies’ NOI proceedings (the “Administration 
Charge”); 

 
(ii) a charge to the maximum amount of the aggregate of all advances pursuant to the DIP Financing 

(the “DIP Charge”); 
 

(iii) a charge in the maximum amount of $500,000 to indemnity the Fluid Entities’ directors and officers 
for liabilities incurred by the Companies that result in post-filing claims against the directors and 
officers in their personal capacities (the “D&O Charge”); and 
 

(iv) a charge in the maximum amount of $500,000 to secure amounts payable under the Companies’ 
key employee incentive plan (the “KEIP Charge”). 

Pursuant to the Administration Order, the Administration Charge ranks in priority to all Encumbrances (as 
defined in the Administration Order) while the D&O Charge and the KEIP Charge rank subordinate to all 
amounts due to CIBC prior to the NOI Filing Date. 
 
As at the date of this report, the Bankruptcy Trustee understands that the Proposal Trustee and the Proposal 
Trustee’s counsel are owed approximately $350,000, in aggregate, which amounts are secured by the 
Administration Charge.  The Bankruptcy Trustee is not aware of any other amounts that would be covered 
by any of the other Court Order Charges. 
 
As noted previously in this report, significant amounts (approximately $2 million) are owed to the 
Consultant under the Consulting Agreement, which amounts includes approximately $1,600,000 of expense 
reimbursements. Pursuant to the Liquidation Process Order, none of the Court-ordered Charges or any 
claims attach to the proceeds generated from the Liquidation Sale until the amounts due and payable to the 
Consultant, by the Fluid Entities, under the Consulting Agreement have been paid in full. 
 
In the days prior to the deemed assignments into bankruptcy of the Fluid Entities, various conversations 
and exchanges of correspondence took place between the Proposal Trustee, its counsel, the Fluid Entities, 
their counsel, counsel to the Consultant, and other stakeholders seeking the immediate payment of 
outstanding post-NOI filing obligations in accordance with the terms of the Orders of the Court. Counsel 
to the Bankruptcy Trustee has also sent letters to various parties requiring that they provide the Bankruptcy 
Trustee with information related to certain transfers of funds made prior to the deemed assignments of the 
Fluid Entities. 
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In connection with the foregoing, on January 27, 2019, the Bankruptcy Trustee served a Notice of Motion 
on 266, Tokin Manes LLP, Mr. F. Benitah, and certain other parties of a Motion seeking an Order of the 
Court requiring (i) a full accounting of all amounts received, directly or indirectly, from the Fluid Entities, 
including from their counsel on their behalf, during the period from December 13, 2018 to January 9, 2019, 
and (ii) the immediate payment to the Bankruptcy Trustee of all funds received, directly or indirectly, from 
the Fluid Entities, including from their counsel on their behalf, by any or all of Mr. F. Benitah, 266, or 
Torkin Manes LLP, or any other person, partnership or corporation who has, directly or indirectly, received 
improper payments or subsequent transfers thereof for the period from December 13, 2018 to the date of 
the hearing of such Motion.  A conference call to set the date and time for such Motion was held on Tuesday, 
January 29, 2019 and the Motion is expected to be heard on April 5, 2019. 
 
In addition to the above, it should be noted that Richter is currently holding approximately $345,000, in 
trust, which funds were remitted to the Proposal Trustee by IBSA to delay the issuance of disclaimer 
notices, by the Fluid Entities, in respect of certain retail leases (the “Leases”) that IBSA was considering 
acquiring (the “IBSA Trust Funds”).  The IBSA Trust Funds were provided to the Proposal Trustee to 
pay the estimated incremental lease/occupancy costs associated with the Leases for the period commencing 
January 1, 2019 to the effective disclaimer date of each Lease, as it was the Fluid Entities’ intention to 
disclaim the Leases effective December 31, 2018. The Leases were eventually disclaimed by the Fluid 
Entities with effective dates after the Date of Bankruptcy.  No payments were made by the Fluid Entities 
in respect of the Leases for occupancy costs for the period starting January 1, 2019.  IBSA has demanded 
that the IBSA Trust Funds only be used to cover incremental lease/occupancy costs associated with the 
Leases from January 1, 2019 up to the earlier of Date of Bankruptcy or the effective date of the Lease 
disclaimers. Counsel for the landlords are requiring payment of lease/occupancy costs up to the effective 
date of the relevant Lease disclaimers.  It is the Bankruptcy Trustee’s intention to hold the IBSA Trust 
Funds until this matter is definitively resolved. 
 
SECURITY FOR UNPAID WAGES – S.81.3 CLAIMS 
 
The Bankruptcy Trustee is not aware of any potential claims pursuant to section 81.3 of the BIA. 
 
As at the date of the this report, and based on information provided by the Fluid Entities’ to the Bankruptcy 
Trustee, no amounts are owed to the Companies’ former employees that would qualify as claims under 
section 81.3 of the BIA, as the Bankruptcy Trustee has been advised that all amounts owing in respect of 
wages and/or vacation pay (that may qualify as claims under section 81.3 of the BIA) were paid by the 
Fluid Entities, prior to the Companies’ bankruptcies.  
 
The Bankruptcy Trustee will comply with the requirements of the Wage Earner Protection Program Act, 
where applicable. 
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PREFERRED CREDITORS 
 
As at the date of this report, the Bankruptcy Trustee is not aware of any preferred creditors of 1037. 
 
It should, however, be noted that, as the Companies’ bankrupt estates are currently without funds (as noted 
above), the Consultant was not in a position to file a property claim seeking recovery, from the Bankruptcy 
Trustee, of the funds due to them.  As a result, the Consultant has submitted a claim as a preferred creditor 
solely for the purpose of attending and voting at the Companies’ creditor meetings. 
 
In addition, various landlords for the Fluid Entities’ retail stores have submitted preferred claims to the 
Bankruptcy Trustee. 
 
UNSECURED CREDITORS 
 
The Bankruptcy Trustee understands that 1037 has approximately 1,131 unsecured creditors with claims 
totalling approximately $4.6 million, excluding any amounts owed to landlords (in respect of disclaimed 
leases) or former employees (in respect of termination and/or severance pay). 
 
PROVABLE CLAIMS 
 
As at 9:00 a.m. on the date of this report, the Bankruptcy Trustee has recorded Proof of Claims filed, as 
follows: 
 

 Claims 
Filed (#) Amount ($) Proxies in Favour 

of Trustee (#) Amount ($) 

Secured Nil Nil Nil Nil 
Preferred  18 2,766,265.90 1 1,999,056.25 
Unsecured 31 3,937,924.20 3 270,887.34 

TOTAL 49 6,704,190.10 4 2,269,943.59 

 
Given the limited, if any, assets available in 1037’s bankrupt estate and the quantum of the secured 
claims/trust claims noted above, it does not appear that there will be any funds available to support a 
distribution to 1037’s unsecured creditors. 
 
PREFERENCE PAYMENTS AND TRANSFERS UNDER VALUE 
 
The Bankruptcy Trustee has not performed a review of the Companies’ books and records, with respect to 
potential fraudulent preferences, settlements or transfers at undervalue, as defined in the BIA.  It is the 
intention of the Bankruptcy Trustee to discuss the scope of its review, if any, with the Inspectors to be 
appointed at the first meeting of creditors. 
 
  



11041037 Canada Inc. 
Trustee’s Report to the First Meeting of Creditors on Preliminary Administration   Page 8 
 
 

  
 

TRUSTEE’S FEES  
 
The Bankruptcy Trustee is not in possession of any funds to guarantee payment of the Bankruptcy Trustee’s 
fees and disbursements, including the fees and disbursements of its legal counsel.  The Bankruptcy Trustee 
will, however, continue to comply with its statutory duties in administering the Fluid Entities’ bankruptcies 
in accordance with the provisions of the BIA. 

OTHER 
 
Further information relating to the Fluid Entities’ NOI proceedings or bankruptcies may be obtained from 
Richter’s website at https://www.richter.ca/insolvencycase/fluid-brands-inc/. 
 
 
Dated at Toronto, Ontario, this 30th day of January, 2019.  
 
 
RICHTER ADVISORY GROUP INC. 
in its capacity as Trustee of the estate of 
11041037 Canada Inc. (dba Bombay & Co. Inc.) 
and not in its personal capacity 
 

  
Adam Sherman, MBA, CIRP, LIT 

https://www.richter.ca/insolvencycase/fluid-brands-inc/
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IN THE MATTER OF THE BANKRUPTCY OF 
11041045 Canada Inc. (dba Bowring & Co. Inc.) 

of the City of Toronto 
in the Province of Ontario 

 
TRUSTEE’S REPORT TO THE FIRST MEETING OF CREDITORS 

ON PRELIMINARY ADMINISTRATION 
 
 
BACKGROUND 
 
11041045 Canada Inc. (dba Bowring & Co. Inc., “1045” or “Bowring”) was a privately held corporation, 
which was originally incorporated under the laws of the province of Ontario.  On October 12, 2018, 
Bowring filed Articles of Continuance under the Canada Business Corporations Act, through which the 
company became subject to federal jurisdiction. At the same time, the company changed its name from 
Bowring & Co. Inc. to 1045. 
 
As of October 2018, Bowring operated 53 retail stores across Canada that offered giftware, fashion 
tableware and decorative home accessories.   
 
As the result of underperforming stores and a liquidity shortfall, on October 25, 2018 (the “NOI Filing 
Date”), 1045 and two related entities 11041037 Canada Inc. (dba Bombay & Co. Inc, “1037” or 
“Bombay”) and Fluid Brands Inc. (“Fluid” and together with 1045 and 1037, the “Fluid Entities” or the 
“Companies”) each filed a Notice of Intention to  Make a Proposal (“NOI”) pursuant to section 50.4(1) 
of the Bankruptcy and Insolvency Act (Canada) (the “BIA”).  Richter Advisory Group Inc. (“Richter”) 
was appointed as proposal trustee (the “Proposal Trustee”) under each of the Companies’ NOIs. 
 
Although 1045, 1037 and Fluid are distinct legal entities, owned separate assets and recorded separate 
liabilities, the Fluid Entities shared common head office space (98 Orfus Road, Toronto, ON M6A 1L9) 
and administrative support, utilized a shared distribution centre and were jointly liable for amounts owing 
under its credit facilities with its primary secured lender, Canadian Imperial Bank of Commerce (“CIBC”). 
 
Due to the Fluid Entities’ sustained operating losses, the Companies determined that it was in the best 
interests of all stakeholders for the Fluid Entities to commence an orderly liquidation of their inventory and 
other assets while considering the merits of a process (the “Sale Process”) to identify one or more parties 
interested in acquiring all or a portion of the Fluid Entities’ business or assets. 
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Accordingly, on November 2, 2018, the Ontario Superior Court of Justice (Commercial List) (the “Court”) 
granted an order (the “Administration Order”) that, among other things: 

• consolidated the administration of the NOI proceedings for each of the Fluid Entities and authorized 
the Proposal Trustee to administer the Companies’ NOI proceedings as if they were a single proceeding 
for filing materials and reporting to the Court; 
 

• authorized the Fluid Entities to obtain and borrow interim financing and approved the terms of the 
debtor-in-possession facility (the “DIP Financing”); 

 
• approved certain charges sought by the Fluid Entities; and 

 
• extended the time within which the Fluid Entities were required to file proposals to December 20, 2018. 
 
On the same date, the Court also granted an order (the “Liquidation Process Order”) approving the 
liquidation of the Companies’ owned inventory and furniture, fixtures and equipment (the “Liquidation 
Sale”) and a consulting agreement (the “Consulting Agreement”) between the Fluid Entities and Merchant 
Retail Solutions, ULC and Gordon Brothers Canada, ULC (collectively, the “Consultant”) authorizing the 
Consultant to assist the Companies with the Liquidation Sale. The Liquidation Sale was to be completed 
by December 31, 2018. 
 
As part of the Liquidation Sale, the Companies, in consultation with other interested parties, made the 
decision that, in the circumstances, gift cards (or other store credit) for both Bombay and Bowring would 
only be accepted until December 8, 2018 (the “Gift Card Deadline”).  
 
On or about December 13, 2018, 2668602 Ontario Inc. (“266”), an entity incorporated by, and at all relevant 
times represented by, the sole officer and director of the Fluid Entities, Mr. F. Benitah, acquired and took 
assignment of all indebtedness owing to CIBC by the Fluid Entities together with any credit agreements 
and all security related thereto (the “CIBC Debt and Security”). Given 266’s acquisition of the CIBC 
Debt and Security, the DIP Financing to complete the Liquidation Sale was no longer available. 
 
On December 18, 2018, the Court granted an order extending the period within which the Fluid Entities 
must present proposals to their creditors to January 8, 2019 to accommodate the completion of the 
Liquidation Sale (the “December 18 Extension”). As the DIP Financing was no longer available to fund 
the completion of the Liquidation Sale and the Companies’ cash flow forecast prepared in support of the 
December 18 Extension indicated that the net proceeds from the Liquidation Sale may be insufficient to 
both repay, in full, the CIBC debt assigned to 266 and fund other necessary operating costs (including the 
costs of the NOI proceedings) to January 8, 2019, the December 18 Extension was requested by the Fluid 
Entities, supported by the Proposal Trustee and granted by the Court on the basis  that all proceeds realized 
by the Fluid Entities from the Liquidation Sale would be made available, by 266, to the Fluid Entities to 
fund the necessary operating and other costs associated with the Fluid Entities’ NOI proceedings. 
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Notwithstanding the above, prior to the expiration of the deadline within which the Fluid Entities were 
required to file proposals to their respective creditors, the Fluid Entities unilaterally transferred 
approximately $4.5 million in realizations from the Liquidation Sale to the Companies’ legal counsel, 
Torkin Manes LLP, who subsequently, (a) improperly applied a portion of such funds to pay its own fees, 
and (b) upon instructions from the Fluid Entities, paid substantially all of the remaining funds to 266.  
 
Due to the above transfer of funds, the Fluid Entities were left without the necessary funds to pay various 
costs properly incurred in connection with the Companies’ NOI proceedings, including various amounts 
due to post-filing trade creditors and significant amounts due to the Consultant, the Proposal Trustee and 
its counsel, which amounts are protected by the Liquidation Process Order and the Administration Order.  
 
The Fluid Entities ultimately failed to present proposals to their respective creditors within the prescribed 
time period (or any extension thereof) following the filing of their NOIs and, consequently, 1045, 1037 and 
Fluid were each deemed to have made assignments in bankruptcy on January 9, 2019 (the “Date of 
Bankruptcy”). Richter was appointed as trustee (the “Bankruptcy Trustee”) of each of the Companies’ 
bankrupt estates by the Office of the Superintendent of Bankruptcy, subject to affirmation by the 
Companies’ creditors. 
 
CAUSES OF BANKRUPTCY 
 
The Companies operated in the Canadian housewares market which, in recent years, has become 
increasingly competitive.This increased competition had a significant negative impact on the Companies’ 
profitability and the Companies suffered significant losses. In this regard, the Fluid Entities recorded 
consolidated losses totalling approximately $6.4 million for the nine-month period ended September 26, 
2015 (audited), approximately $1.7 million for the fiscal year ended September 24, 2016 (audited) and 
approximately $0.5 million for the fiscal year ended September 24, 2017 (unaudited).  For the ten-month 
period ending July 28, 2018, the Fluid Entities recorded consolidated losses totalling approximately $5.0 
million (unaudited). 
 
By the fall of 2018, the Fluid Entities had consumed a significant amount of working capital and the 
Companies were no longer able to operate efficiently or pay their obligations as they came due. 
 
In the circumstances, and as noted above, the Fluid Entities, in consultation with their key stakeholders, 
determined that it was in the best interests of all stakeholders for the Companies to commence proceedings 
under the BIA and undertake an orderly liquidation of their inventory and other assets while considering 
the merits of a Sale Process to identify one or more parties interested in acquiring all or a portion of the 
Fluid Entities’ business or assets. 
 
Ultimately, the Fluid Entities elected not to pursue a Sale Process and the proceeds generated from the 
Liquidation Sale were insufficient to support the presentation of proposals to the Companies’ creditors, 
which resulted in the deemed bankruptcies of each of the Fluid Entities. 
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FINANCIAL POSITION/ASSETS 
 
As at the date of this report, the Bankruptcy Trustee is uncertain as to the quantum and allocation of various 
funds held by certain financial institutions and/or payment processors as between each of the Companies. 
The Bankruptcy Trustee understands that, in aggregate, approximately $1 million is being held by these 
parties, pursuant to agreements with the Fluid Entities, as cash collateral to mitigate the risk of extending 
credit to the Companies.  The Bankruptcy Trustee is also uncertain as to the timing for the release of these 
funds which, as noted below, are subject to the priority claims of various of the Fluid Entities’ creditors 
including secured creditors and/or trust claimants. 
 
In addition to the above, as part of the Liquidation Sale, 266 acquired certain furniture, fixtures and 
equipment of the Fluid Entities, including certain assets located at the Companies’ head office (the “266 
Sale”).  Although the assets purchased by 266 included the Fluid Entities’ servers, which maintained all 
the Companies’ financial and other information (the “Information and Records”), the Information and 
Records were not included as part of the 266 Sale.    
  
On the eve of the Fluid Entities’ deemed bankruptcies, Richter (in its then capacity as Proposal Trustee) 
attempted to preserve the Information and Records by taking physical possession of the servers, but the 
servers were removed from the Companies’ head office by former employees of the Fluid Entities upon the 
direction of Mr. F. Benitah.  In addition, notwithstanding representations made to the Court and the Proposal 
Trustee by counsel to 266 and representations and repeated assurances made to the Proposal Trustee and/or 
Bankruptcy Trustee by Mr. F. Benitah, that all data and information located on the servers would be backed 
up and provided to the Bankruptcy Trustee, as at the date of this report, the Bankruptcy Trustee has not 
been provided with such data and information. 
 
It should also be noted that the Statement of Affairs for 1045 has been prepared by the Bankruptcy Trustee 
with limited input from the Companies.  In addition, the designated representative of the Fluid Entities, Mr. 
F. Benitah, has not approved 1045’s Statement of Affairs. 
 
SECURED CREDITORS/TRUST CLAIMANTS 
 
As at the date of this report, the Bankruptcy Trustee in unaware of the amount, if any, remaining owed to 
266 in connection with its acquisition of the CIBC Debt and Security. 
 
In addition to the CIBC Debt and Security, two corporations related to the Fluid Entities, Isaac Bennett 
Agency Inc. (“IBSA”) and F.B.I. Inc. (“FBI”) are secured creditors of the Companies, pursuant to various 
loan and security agreements. The Bankruptcy Trustee understands that IBSA is owed approximately $14.7 
million and FBI is owed approximately $9.6 million by the Fluid Entities. Pursuant to various inter-creditor 
agreements between CIBC, IBSA and FBI, all amounts advanced by IBSA and FBI are subordinate to the 
CIBC Debt and Security. 
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In addition to the above secured creditors, pursuant to the Administration Order, the Court also granted 
certain charges (the “Court Ordered Charges”), the priority of which are as follows: 

(i) a charge in the maximum amount of $500,000 as security for the professional fees and 
disbursements of the Proposal Trustee, the Proposal Trustee’s legal counsel and the Companies’ 
legal counsel incurred as part of the Companies’ NOI proceedings (the “Administration 
Charge”); 

 
(ii) a charge to the maximum amount of the aggregate of all advances pursuant to the DIP Financing 

(the “DIP Charge”); 
 

(iii) a charge in the maximum amount of $500,000 to indemnity the Fluid Entities’ directors and officers 
for liabilities incurred by the Companies that result in post-filing claims against the directors and 
officers in their personal capacities (the “D&O Charge”); and 
 

(iv) a charge in the maximum amount of $500,000 to secure amounts payable under the Companies’ 
key employee incentive plan (the “KEIP Charge”). 

Pursuant to the Administration Order, the Administration Charge ranks in priority to all Encumbrances (as 
defined in the Administration Order) while the D&O Charge and the KEIP Charge rank subordinate to all 
amounts due to CIBC prior to the NOI Filing Date. 
 
As at the date of this report, the Bankruptcy Trustee understands that the Proposal Trustee and the Proposal 
Trustee’s counsel are owed approximately $350,000, in aggregate, which amounts are secured by the 
Administration Charge.  The Bankruptcy Trustee is not aware of any other amounts that would be covered 
by any of the other Court Order Charges. 
 
As noted previously in this report, significant amounts (approximately $2 million) are owed to the 
Consultant under the Consulting Agreement, which amounts includes approximately $1,600,000 of expense 
reimbursements. Pursuant to the Liquidation Process Order, none of the Court-ordered Charges or any 
claims attach to the proceeds generated from the Liquidation Sale until the amounts due and payable to the 
Consultant, by the Fluid Entities, under the Consulting Agreement have been paid in full. 
 
In the days prior to the deemed assignments into bankruptcy of the Fluid Entities, various conversations 
and exchanges of correspondence took place between the Proposal Trustee, its counsel, the Fluid Entities, 
their counsel, counsel to the Consultant, and other stakeholders seeking the immediate payment of 
outstanding post-NOI filing obligations in accordance with the terms of the Orders of the Court. Counsel 
to the Bankruptcy Trustee has also sent letters to various parties requiring that they provide the Bankruptcy 
Trustee with information related to certain transfers of funds made prior to the deemed assignments of the 
Fluid Entities. 
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In connection with the foregoing, on January 27, 2019, the Bankruptcy Trustee served a Notice of Motion 
on 266, Tokin Manes LLP, Mr. F. Benitah, and certain other parties of a Motion seeking an Order of the 
Court requiring (i) a full accounting of all amounts received, directly or indirectly, from the Fluid Entities, 
including from their counsel on their behalf, during the period from December 13, 2018 to January 9, 2019, 
and (ii) the immediate payment to the Bankruptcy Trustee of all funds received, directly or indirectly, from 
the Fluid Entities, including from their counsel on their behalf, by any or all of Mr. F. Benitah, 266, or 
Torkin Manes LLP, or any other person, partnership or corporation who has, directly or indirectly, received 
improper payments or subsequent transfers thereof for the period from December 13, 2018 to the date of 
the hearing of such Motion.  A conference call to set the date and time for such Motion was held on Tuesday, 
January 29, 2019 and the Motion is expected to be heard on April 5, 2019. 
 
In addition to the above, it should be noted that Richter is currently holding approximately $345,000, in 
trust, which funds were remitted to the Proposal Trustee by IBSA to delay the issuance of disclaimer 
notices, by the Fluid Entities, in respect of certain retail leases (the “Leases”) that IBSA was considering 
acquiring (the “IBSA Trust Funds”).  The IBSA Trust Funds were provided to the Proposal Trustee to 
pay the estimated incremental lease/occupancy costs associated with the Leases for the period commencing 
January 1, 2019 to the effective disclaimer date of each Lease, as it was the Fluid Entities’ intention to 
disclaim the Leases effective December 31, 2018. The Leases were eventually disclaimed by the Fluid 
Entities with effective dates after the Date of Bankruptcy.  No payments were made by the Fluid Entities 
in respect of the Leases for occupancy costs for the period starting January 1, 2019.  IBSA has demanded 
that the IBSA Trust Funds only be used to cover incremental lease/occupancy costs associated with the 
Leases from January 1, 2019 up to the earlier of Date of Bankruptcy or the effective date of the Lease 
disclaimers. Counsel for the landlords are requiring payment of lease/occupancy costs up to the effective 
date of the relevant Lease disclaimers. It is the Bankruptcy Trustee’s intention to hold the IBSA Trust Funds 
until this matter is definitively resolved. 
 
SECURITY FOR UNPAID WAGES – S.81.3 CLAIMS 
 
The Bankruptcy Trustee is not aware of any potential claims pursuant to section 81.3 of the BIA. 
 
As at the date of the this report, and based on information provided by the Fluid Entities’ to the Bankruptcy 
Trustee, no amounts are owed to the Companies’ former employees that would qualify as claims under 
section 81.3 of the BIA, as the Bankruptcy Trustee has been advised that all amounts owing in respect of 
wages and/or vacation pay (that may qualify as claims under section 81.3 of the BIA) were paid by the 
Fluid Entities, prior to the Companies’ bankruptcies.  
 
The Bankruptcy Trustee will comply with the requirements of the Wage Earner Protection Program Act, 
where applicable. 
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PREFERRED CREDITORS 
 
As at the date of this report, the Bankruptcy Trustee is not aware of any preferred creditors of 1045. 
 
It should, however, be noted that, as the Companies’ bankrupt estates are currently without funds (as noted 
above), the Consultant was not in a position to file a property claim seeking recovery, from the Bankruptcy 
Trustee, of the funds due to them.  As a result, the Consultant has submitted a claim as a preferred creditor 
solely for the purpose of attending and voting at the Companies’ creditor meetings. 
 
In addition, various landlords for the Fluid Entities’ retail stores have submitted preferred claims to the 
Bankruptcy Trustee. 
 
UNSECURED CREDITORS 
 
The Bankruptcy Trustee understands that 1045 has approximately 930 unsecured creditors with claims 
totalling approximately $4.2 million, excluding any amounts owed to landlords (in respect of disclaimed 
leases) or former employees (in respect of termination and/or severance pay). 
 
PROVABLE CLAIMS 
 
As at 9:00 a.m. on the date of this report, the Bankruptcy Trustee has recorded Proof of Claims filed, as 
follows: 
 

 Claims 
Filed (#) Amount ($) Proxies in Favour 

of Trustee (#) Amount ($) 

Secured Nil Nil Nil Nil 
Preferred  21 3,133,858.22 2  2,110,740.89 
Unsecured 29 5,739,130.96 2 150,048.60 

TOTAL 50 8,872,989.18 4 2,260,789.49 

 
Given the limited, if any, assets available in 1045’s bankrupt estate and the quantum of the secured 
claims/trust claims noted above, it does not appear that there will be any funds available to support a 
distribution to 1045’s unsecured creditors. 
 
PREFERENCE PAYMENTS AND TRANSFERS UNDER VALUE 
 
The Bankruptcy Trustee has not performed a review of the Companies’ books and records, with respect to 
potential fraudulent preferences, settlements or transfers at undervalue, as defined in the BIA.  It is the 
intention of the Bankruptcy Trustee to discuss the scope of its review, if any, with the Inspectors to be 
appointed at the first meeting of creditors. 
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TRUSTEE’S FEES  
 
The Bankruptcy Trustee is not in possession of any funds to guarantee payment of the Bankruptcy Trustee’s 
fees and disbursements, including the fees and disbursements of its legal counsel.  The Bankruptcy Trustee 
will, however, continue to comply with its statutory duties in administering the Fluid Entities’ bankruptcies 
in accordance with the provisions of the BIA. 

OTHER 
 
Further information relating to the Fluid Entities’ NOI proceedings or bankruptcies may be obtained from 
Richter’s website at https://www.richter.ca/insolvencycase/fluid-brands-inc/. 
 
 
Dated at Toronto, Ontario, this 30th day of January, 2019.  
 
 
RICHTER ADVISORY GROUP INC. 
in its capacity as Trustee of the estate of 
11041045 Canada Inc. (dba Bowring & Co. Inc.) 
and not in its personal capacity 
 

   
Adam Sherman, MBA, CIRP, LIT 

https://www.richter.ca/insolvencycase/fluid-brands-inc/
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KAUFMAN LAW  
 

Jeffrey Kaufman Law Professional Corporation jeffkaufmanlaw@gmail.com 
15 Prince Arthur Avenue, Suite 200  Phone: 416-400-4158 
Toronto, ON    M5R 1B2  Fax: 416-964-6662 

www.jeffkaufmanlaw.ca 
 

January 31, 2019 
  
  
	  
Adam	  Sherman	  
Richter	  Advisory	  Group	  Inc.	  
In	  its	  capacity	  as	  Trustee	  of	  the	  	  
estates	  listed	  below	  
181	  Bay	  Street,	  Suite	  3320	  
Toronto,	  ON	  M5X	  1B8	  
	  
Dear	  Mr.	  Sherman:	  
	  
RE:	   Estate	  Nos.	  31-‐2436097,	  31-‐2436108,	  and	  31-‐2436109	  	  

Further	  to	  the	  Endorsement	  of	  the	  Honourable	  Justice	  Hainey	  dated	  January	  29,	  2019,	  F.B.I.	  Inc.	  
and	  Fred	  Benitah	  were	  directed	  and	  hereby	  agree	  to	  advise	  the	  Trustee	  in	  respect	  of	  the	  
identities	  of	  any	  recipients	  of	  any	  transfers	  of	  funds	  received	  by	  them	  from	  the	  bankrupt	  
debtors	  or	  from	  counsel	  on	  their	  behalf	  for	  the	  period	  December	  13,	  2018	  to	  January	  29,	  2019.	  
	  
F.B.I	  Inc.	  advises	  that	  it	  received	  transfer	  of	  funds	  from	  the	  bankrupt	  debtors	  for	  the	  regular	  
payroll	  payments	  for	  the	  executive	  staff,	  as	  follows:	  
December	  25,	  2018:	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  $	  28,250.00	  for	  management	  fees	  (Bombay)	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  $	  54,805.00	  for	  management	  fees	  (Bowring)	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  $17,854.00	  for	  consulting	  fees	  	  	  	  	  	  	  (Bombay)	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  $12,241.66	  for	  consulting	  fees	  	  	  	  	  (Bowring)	  	  
January	  8,	  2019:	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  $39,550.00	  for	  management	  fees	  (Bowring)	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  $5,650.00	  for	  consulting	  fees	  	  	  	  	  	  (Bowring)	  
	  
The	  following	  management	  team	  members	  were	  the	  recipients:	  Margaret	  Morrison	  (consulting	  
fees);	  Tina	  Gillen	  (consulting	  fees);	  Jeannie	  Giovan	  (employee);	  Martha	  Bates(employee);	  and	  
Fred	  Benitah	  (	  employee).	  
	  
F.B.I.	  Inc.	  further	  advises	  that	  it	  received	  $14,020.00	  on	  or	  about	  January	  8,	  2019	  from	  the	  
debtor	  companies	  for	  an	  insurance	  payment,	  which	  was	  an	  annual	  company	  expense.	  
	  
Fred	  Benitah	  received	  no	  transfer	  of	  funds	  from	  the	  debtor	  companies.	  
	  	  



KAUFMAN LAW  
 

Jeffrey Kaufman Law Professional Corporation jeffkaufmanlaw@gmail.com 
15 Prince Arthur Avenue, Suite 200  Phone: 416-400-4158 
Toronto, ON    M5R 1B2  Fax: 416-964-6662 

www.jeffkaufmanlaw.ca 
 

In	  light	  of	  the	  foregoing,	  an	  attendance	  on	  February	  11,	  2019	  will	  not	  be	  necessary.	  	  I	  intend	  to	  
send	  a	  copy	  of	  this	  letter	  to	  His	  Honour	  so	  that	  he	  is	  aware	  of	  the	  status	  of	  this	  matter	  for	  
scheduling	  purposes.	  	  
	  
Sincerely	  yours,	  

 
Jeffrey A. Kaufman 
c.:   Marc  Wasserman,  Sean  Stidwill,  Jeremy  Dacks  Sandra  Abitan  (Osler  as  counsel  to  the  Trustee)  
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Nadia Campion 
Direct 416 642 3134 
ncampion@lolg.ca 
 
 

Lax O'Sullivan Lisus Gottlieb LLP 
Suite 2750, 145 King St W 
Toronto ON  M5H 1J8  Canada 
T 416 598 1744  F 416 598 3730  
www.lolg.ca  
 

 
February 7, 2019 
 
Adam Sherman       VIA EMAIL 
Richter Advisory Group Inc.  
 In its capacity as Trustee of the 

Estates listed below 
181 Bay Street, Suite 3320 
Toronto, ON M5X 1B8 
 
Dear Mr. Sherman: 
 
RE: Estate Nos. 31-2436097, 31-2436108, and 31-2436109  

I write further to my letter dated January 31, 2019, to provide you with the amounts 
and dates of the fund transfers in respect of 2668602 Ontario Inc. (“266”).  We understand 
that Torkin Manes intends to provide you with a copy of the trust ledger with the specific 
amounts and dates of the transfers, which relate to the repayment of the demand loan 
provided by Simon Serruya. We provide below a summary of the approximate amounts 
and transfers for ease of reference.   

Date Amount Parties 

Dec. 13, 2018 $4.3 million Simon Serruya to Torkin Manes in Trust for 266 

Dec. 13, 2018 $3.99 million Torkin Manes in Trust for 266 to CIBC 

Dec. 13, 2018 $215,000 Torkin Manes in Trust for 266 to CIBC  

Dec. 19, 2018 $1.9 million Fluid Brands to Torkin Manes in Trust for 266 

Dec. 19, 2018 $2.0 million Torkin Manes in Trust  for 266 to Simon Serruya (to Repay 
Loan) 

Dec. 27, 2018 $2.3 million Fluid Brands to Torkin Manes in Trust for 266 (to Repay Loan) 

Dec. 27, 2018 $2.3 million Torkin Manes in Trust for 266 to Simon Serruya (for 
Repayment of Loan Proceeds) 

Jan. 4, 2019 $235,000 Fluid Brands to Torkin Manes in Trust for 266 (for Loan 
Proceeds) 

Jan. 8, 2019 $85,000 Fluid Brands to 266  

Jan. 8, 2019 $9,600 (USD) Fluid Brands to 266  



- 2 - 

Jan. 9, 2019 $25,000.12 266 to Trucktide Transportation for fees associated with the 
dismantling and removal of the Office FF&E purchased by 
266.  

Yours truly, 
 

Nadia Campion 

c.: Marc Wasserman, Sean Stidwill, Jeremy Dacks Sandra Abitan (Osler as counsel to the Trustee)  

Nadia
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MICHAEL R. KESTENBERG 
ALAN SIEGAL 
LORNE M. LIPKUS 
THOMAS M. SLAHTA 
BEVERLY JUSKO 
GEORGINA STARKMAN DANZIG 
MARC KESTENBERG 
AARON HERSHTAL  
DAVID S. LIPKUS 
JAMES D. PARKER 
JORDAN FINE 
 

 

(416) 597 0000 

BARRISTERS AND SOLICITORS 

KESTENBERG SIEGAL LIPKUS LLP 

KSL 

Michael R. Kestenberg 
Phone: 416-342-1111 

Fax: 416-597-6567 
Email: mrk@ksllaw.com 

Our File No: 190017 
VIA EMAIL 
Thursday, February 07, 2019 
 
Richter Advisory Group Inc.  
in its capacity as Trustee of the Estates Listed Below 
181 Bay Street 
Suite 3320 
Toronto, Ontario M5X 1B8 
 
Attention:  Mr. Adam Sherman 
 
Dear Sir: 
 
Re:  Estate Nos. 31-2436097, 31-2436108 and 31-2436109 
 
Further to Justice Hainey’s January 29, 2019 Endorsement, please find enclosed Torkin Manes’ Trust Ledgers 
providing details of receipt and disbursement of monies from the Fluid Brands Debtors.  In light of the above, 
we confirm that there is no necessity for an attendance on February 11, 2019 to consider Torkin Manes’ 
disclosure obligations in respect of the Trustee’s request.  We have not copied any other party on this 
correspondence, as Justice Hainey’s Endorsement directs that the information be provided directly to the 
Trustee. 
 
Yours very truly, 
 
KESTENBERG SIEGAL LIPKUS LLP 
 
“Michael R. Kestenberg” 
 
Per: Michael R. Kestenberg 
MRK/sn 
Enc. 
c.c.  Mr. Wasserman 
c.c.  Mr. Dacks 
c.c.  Mr. Stidwell 
c.c.  Clients 
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Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada  M5X 1B8 
416.362.2111  MAIN 
416.862.6666  FACSIMILE 
   

 

Toronto 

Montréal 

Calgary 

Ottawa 

Vancouver 

New York 

 

 
February 15, 2019 Marc Wasserman 

Direct Dial: 416.862.4908 
mwasserman@osler.com  
 

 
Jeffrey Kaufman Law Professional 
Corporation 
Suite 200 – 15 Prince Arthur Ave. 
Toronto ON M5R 1B2 
 
Attention:  Jeffrey Kaufman 
 
Counsel to F.B.I. Inc. and Fred Benitah 
 

Lax O’Sullivan Lisus Gottlieb LLP 
Suite 2750 – 145 King St. West 
Toronto ON M5H 1J8 
 
 
Attention:  Nadia Campion 
 
Counsel to 2668602 Ontario Inc. 

 
Re:  Estate Nos.  31-2436097, 31-2436108, and 31-2436109 

(collectively, the “BIA Proceedings”) 
 
Dear Sir/Madam: 
 
We are writing to you on behalf of Richter Advisory Group Inc. in its capacity as 
trustee-in-bankruptcy of Fluid Brands Inc., 11041037 Canada Inc., and 11041045 
Canada Inc. (the “Bankrupt Debtors”) in the BIA Proceedings (in such capacity, 
the “Trustee”).  
 
Further to our previous correspondence, we are writing to advise that the Trustee is 
in receipt of a thumb drive (the “Drive”) that contains some of the information (the 
“Information and Records”) previously stored on the servers acquired by 2668602 
Ontario Inc. (the “Servers”), which were removed from the Bankrupt Debtors’ 
premises on January 8, 2019 prior to delivery to the proposal trustee of a copy of 
such Information and Records.  
 
The Drive contains an incomplete record of the Information and Records. The Drive 
contains only basic financial information and omits other information that would 
typically be contained in a full backup, including information relating to 
merchandise, customers, vendors and other operational details. In addition, 
information related to key financial associates (e.g. Chief Financial Officer and Vice 
President of Finance) have been excluded. 
 
The Trustee is hereby demanding, pursuant to the BIA and in particular Section 
17(1) thereof, that all Information and Records, including all data and system files 
contained on the Servers, be remitted forthwith. The Trustee reiterates its demand 
for the return of all property of the Bankrupt Debtors in 266’s, FBI’s, or Fred 
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Benitah’s possession and control, including any funds received by them as a result 
of the improper transactions referenced in our previous correspondence. 
 
Regards, 
 
 
 
 
Marc Wasserman 
 
c.  Adam Sherman, Richter Advisory Group Inc. 

Duncan Lau, Richter Advisory Group Inc. 
Sandra Abitan, Osler, Hoskin & Harcourt LLP 
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