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I.  INTRODUCTION  

1. On March 18, 2020 (the “Appointment Date”), pursuant to an order (the “Receivership Order”) of the Court of 

Queen’s Bench (Winnipeg Centre) (the “Manitoba Court”) made in Court File No. CI 20-01-26627 (the “Canadian 

Proceedings”), Richter Advisory Group Inc. (“Richter”) was appointed as receiver (in such capacity, the “Receiver”) 

of the assets, undertakings and properties (the “Property”) of Nygård Holdings (USA) Limited, Nygard Inc., Fashion 

Ventures, Inc., Nygard NY Retail, LLC (collectively, the “US Debtors””), Nygard Enterprises Ltd. (“NEL”), Nygard 

International Partnership (“NIP”),  Nygard Properties Ltd. (“NPL”), 4093879 Canada Ltd., and 4093887 Canada Ltd. 

(collectively, the “Canadian Debtors ”) (the US Debtors and the Canadian Debtors together, the “Nygard Group” or 

the “Debtors”) to exercise the powers and duties set out in the Receivership Order, pursuant to section 243(1) of the 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, (the “BIA”) and section 55 of The Court of Queen’s Bench Act, 

C.C.S.M. c.C280.   

2. The Receivership Order was granted pursuant to an application made by White Oak Commercial Finance, LLC, (the 

“Agent”) as administrative agent and collateral agent for and on behalf of White Oak and Second Avenue Capital 

Partners, LLC (collectively, the “Lenders”) pursuant to security held by the Lenders in the Property of the Debtors 

provided in connection with a certain loan transaction and a revolving credit facility (the “Credit Facility”) provided 

thereunder.  

3. The Credit Facility was provided to the Debtors pursuant to a Credit Agreement dated December 30, 2019 (the 

“Credit Agreement”) as defined in, and attached as Exhibit “D” to, the Affidavit of Robert Dean affirmed March 9, 

2020 and filed in these proceedings.  

4. Also on March 18, 2020, the Receiver, as the duly appointed foreign representative of the Debtors, commenced 

proceedings in the United States Bankruptcy Court for the Southern District of New York (the “US Court”) by filing, 

among other things, petitions (the “Chapter 15 Petitions”) on behalf of the Receiver in relation to the Debtors 

pursuant to sections 1504 and 1515 of the US Bankruptcy Code seeking recognition by the US Court of the Canadian 

proceedings as a foreign main proceeding (the “Chapter 15 Proceedings”).  On March 26, 2020, the US Court 

entered, among other things, a provisional recognition order and, on April 23, 2020, the US Court granted a final 

order (the “Final US Recognition Order”) recognizing, among other things, the Canadian Proceedings as the 

foreign main proceeding.  The Canadian Proceedings and the Chapter 15 Proceedings are together hereinafter 

referred to as the “Receivership Proceedings”. 

5. On April 29, 2020, the Manitoba Court made various Orders, including an Order (the “Sale Approval Order”) which, 

among other things, approved an agreement (the “Consulting and Marketing Services Agreement”) between the 

Receiver and a contractual joint venture comprised of Merchant Retail Solutions, ULC, Hilco Merchant Resources, 
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LLC, Hilco IP Services, LLP dba Hilco Streambank, and Hilco Receivables, LLC (collectively, “Hilco” or the 

“Consultant”), and White Oak Commercial Finance, LLC, pursuant to which the Consultant will provide certain 

consulting, marketing and related asset disposition services.  In addition, as it appeared that a going concern or “en-

bloc” sale of the Nygard Group’s assets was not likely, the Sale Approval Order authorized the Receiver to liquidate 

the Nygard Group’s retail inventory and owned furniture, fixtures and equipment through temporarily re-opened 

stores (the “Liquidation Sale”), as soon as circumstances permit.  As certain details regarding the Liquidation Sale 

of particular importance to landlords of the Nygard Group’s retail stores (the “Landlords”) were not capable of being 

known with any precision or certainty at that time (given COVID-19 restrictions on non-essential business activities), 

the Sale Approval Order set out a process that required the Receiver to obtain a further order of the Manitoba Court 

addressing certain specified matters prior to commencement of the Liquidation Sale.    

6. On April 29, 2020, the Manitoba Court pronounced two (2) further Orders: (i) an Order (the “General Order”) 

addressing, among other things, various general matters, including certain amendments to the Receivership Order 

(limiting the scope of the Receivership Order in relation to the property, assets and undertakings of NEL and NPL) 

and the procedure for landlord access to properties leased to Nygard Inc. by certain non-Debtor members of the 

Nygard organization, and (ii) an Order (the “Documents and Electronic Files Access Order”) establishing the 

protocol for requesting access to and / or production of documents and electronic files purported to be in the 

possession or control (or subject to the possession or control) of the Receiver by certain non-Debtor members of the 

Nygard organization or directors, officers and employees of the Nygard Group.  The status of the Documents and 

Electronic Files Access Order is addressed later in this report. 

7. On May 13, 2020, Edson’s Investments Inc. (“Edson’s”) and Brause Investments Inc. (“Brause” and collectively, the 

“Gardena Landlords”) filed a notice of motion (the “Gardena Motion”) with the Manitoba Court for an order requiring 

the Receiver to (i) pay occupancy rent and maintain the California Properties (as hereinafter defined) in accordance 

with the California Properties Leases (as hereinafter defined) and (ii) to advise the Gardena Landlords of its intentions 

regarding the occupancy of the California Properties by no later than May 31, 2020, or in the alternative, an order 

lifting of the stay of proceedings granted by the Manitoba Court in these proceedings so that the Gardena Landlords 

may terminate the California Properties Leases for failure of the Receiver to pay occupancy rent and retake 

possession of the California Properties. The Gardena Motion is scheduled to be heard by the Manitoba Court on 

August 10, 2020. 

8. On June 2, 2020, as required by the Sale Approval Order and in anticipation of commencing the Liquidation Sale 

where permitted to do so (taking into consideration local public health orders and related COVID-19 restrictions), the 

Manitoba Court issued an Order (the “Landlord Terms Order”) addressing certain Landlord matters in relation to 

the conduct of the Liquidation Sale.    
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9. On June 30, 2020, the Manitoba Court pronounced an Order (the “Notre Dame Approval and Vesting Order”) 

approving, among other things, the sale of certain NPL real property located at 1300, 1302 and 1340 Notre Dame 

Avenue and 1440 Clifton Street, Winnipeg, Manitoba.  

10. On June 30, 2020, the Manitoba Court also made an Order (the “Dillard’s Settlement Approval Order”) approving, 

among other things, the terms of an agreed Settlement Agreement and Release of Claims between the Receiver and 

Dillard’s Inc.  

11. In accordance with the Receivership Order, the Receiver has established a website (the “Receiver’s Website”) for 

the purposes of these proceedings at https://www.richter.ca/insolvencycase/nygard-group. 

12. Copies of the pleadings and other materials filed in the Receivership Proceedings, other than affidavits sealed by 

Order of the Manitoba Court, and the various Orders issued by the Manitoba Court are posted to and available for 

review at the Receiver’s Website.  

13. Copies of the pleadings and other materials filed in the Chapter 15 Proceedings, and the various Orders issued by 

the US Court are also posted to and available for review at the Receiver’s Website. 

14. The Receiver has engaged Thompson Dorfman Sweatman LLP (Winnipeg) (“TDS”) as its Canadian counsel, and 

Katten Muchin Rosenman LLP (New York) (“Katten”) as its U.S. counsel. 

II. PURPOSE OF REPORT 

15. The Receiver filed its first report dated April 20, 2020 (the “First Report”) and its supplementary first report dated 

April 27, 2020 (the “Supplementary First Report”) in support of the Receiver’s motion returnable April 29, 2020.  

Copies of the First Report and the Supplementary First Report are available on the Receiver’s Website. 

16. The Receiver filed its second report dated May 27, 2020 (the “Second Report”) and its supplementary second 

report dated May 31, 2020 (the “Supplementary Second Report”) in support of the Receiver’s motion returnable 

June 1, 2020 seeking, among other things, the Landlord Terms Order.  Copies of the Second Report and the 

Supplementary Second Report are available on the Receiver’s Website. 

17. The Receiver filed its third report dated June 22, 2020 (the “Third Report”) and its supplementary third report dated 

June 29, 2020 (the “Supplementary Third Report”) in support of the Receiver’s motion returnable June 25, 2020 

seeking, among other things, the Notre Dame Approval and Vesting Order.  A copy of the Third Report is available 

on the Receiver’s Website. 

https://www.richter.ca/insolvencycase/nygard-group/


  

4 
  

18. The Receiver filed its fourth report dated June 27, 2020 (the “Fourth Report”) in support of the Receiver’s motion 

returnable June 30, 2020 seeking, among other things, the Dillard’s Settlement Approval Order.  A copy of the Fourth 

Report is available on the Receiver’s Website. 

19. The purpose of this report, the Receiver’s fifth report (the “Fifth Report”), is to: 

(a) provide the Manitoba Court with background information in respect of the California Properties, the underlying 

leases, and their importance to the Receiver’s realization strategy; 

(b) respond to a number of inaccurate, misleading and incomplete statements contained in the Affidavit of Greg 

Fenske dated May 13, 2020 (the “May 13 Fenske Affidavit”) filed in support of the Gardena Motion; and 

(c) provide the Receiver’s rationale for opposing the Gardena Motion. 

III. TERMS OF REFERENCE 

20. In preparing this Fifth Report, the Receiver has relied upon information and documents prepared by the Debtors and 

their advisors, including unaudited, draft and / or internal financial information, the Debtors’ books and records, 

discussions with representatives of the Debtors, including current and former employees, executives and / or 

directors, legal counsel to Mr. Peter Nygard and certain related non-Debtor entities, the Lenders and their legal 

counsel, and information from third-party sources (collectively, the “Information”).  In accordance with industry 

practice, except as otherwise described in the Fifth Report, Richter has reviewed the Information for reasonableness, 

internal consistency, and use in the context in which it was provided.  However, Richter has not audited or otherwise 

attempted to verify the accuracy or completeness of the Information in a manner that would comply with Generally 

Accepted Auditing Standards (“GAAS”) pursuant to the Chartered Professional Accountant of Canada Handbook 

and, as such, Richter expresses no opinion or other form of assurance contemplated under GAAS in respect of the 

Information. 

21. Parties using this Fifth Report, other than for the purposes outlined herein, are cautioned that it may not be 

appropriate for their purposes, and consequently should not be used for any other purpose. 

22. Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Receivership Order. 

23. Unless otherwise noted, all monetary amounts contained in this Fifth Report are expressed in Canadian dollars. 

IV. OVERVIEW OF CALIFORNIA PROPERTIES 

24. As noted in the First Report, the Debtors carried on business and stored Property at certain leased real property 

located in Gardena, California (the “California Properties”) as follows: 
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(a) 312 & 332 East Rosecrans Avenue, Gardena, California (owned by Brause);  

(b) 14401 South San Pedro Street, Gardena, California (owned by Edson’s); and 

(c) 14421 South San Pedro Street, Gardena, California (owned by Edson’s).  

25. The California Properties are leased to Nygard Inc., one of the Debtors. An additional property located at 14702 

South Maple Avenue (the “South Maple Warehouse”), which is adjacent to the California Properties, was also listed 

as “Leased Real Property” in the Credit Agreement, however, as noted in paragraph 8 of the May 13 Fenske Affidavit, 

the Receiver understands there is no Property (as defined in the Receivership Order) of the Debtors currently stored 

at the South Maple Warehouse. Neither Nygard Inc. nor the Receiver have access to, or have accessed, the South 

Maple Warehouse. 

26. The California Properties are used primarily as a distribution centre and warehouse which stores inventory (the “US 

Inventory”) purchased primarily for the fulfillment of sales to various third-party wholesale customers in the United 

States. The Receiver notes that the property at 14421 South San Pedro Street also includes a retail store, which has 

remained closed since the Appointment Date. 

27. The Receiver notes that the California Properties are part of one larger compound of buildings. The US Inventory 

and other Property subject to the Receivership Order are currently stored at each of the California Properties. 

28. Below is an aerial photo of the California Properties and the South Maple Warehouse: 
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29. The Receiver understands that access to the properties is generally through two gates (the “Access Gates”) located 

at the east end of the property off Rosecrans Avenue, however, there is separate access to the South Maple 

Warehouse. 

California Properties Leases  

30. The Receiver understands that the Debtors carried on business and stored Property at the California Properties in 

accordance with the following leases and lease amending agreements:  

(a) As to 312 & 332 East Rosecrans Avenue, Standard Industrial Lease dated April 15, 1994 (the “1994 

Rosecrans Lease”) between Brause, as landlord, and Nygard Inc., as tenant, for a term commencing  May 

1, 1994 and ending on May 1, 2009, as amended by an Agreement dated October 15, 1999 extending the 

term of the 1994 Rosecrans Lease to May 1, 2014, and as further amended by a Lease Amending Agreement 

dated May 1, 2014 extending the term of the 1994 Rosecrans Lease to May 1, 2024. Copies of each of the 

agreements (together, the “Rosecrans Lease Agreements”) relating to the Rosecrans lease are attached 

hereto as Appendix “A” and collectively constitute the “Rosecrans Lease”. 

(b) As to 14401 South San Pedro Street, Lease (the “1994 14401 Lease”) dated April 15, 1994 between Edson’s, 

as landlord, and Nygard Inc., as tenant, for a term commencing May 1, 1994 and ending on May 1, 2009, as 

amended by an Agreement dated October 15, 1999 extending the term of the 1994 14401 Lease to May 1, 

2009, and as further amended by a Lease Amending Agreement dated May 1, 2014 (the “2014 14401 Lease 

Amending Agreement”) extending the term of the 1994 14401 Lease to May 1, 2024 Copies of each of the 

agreements (the “14401 Lease Agreements”) relating to the Rosecrans Lease are attached hereto as 

Appendix “B” and collectively constitute the “14401 Lease”). The 2014 14401 Lease Amending Agreement 

incorrectly identifies Brause (rather than Edson’s) as Landlord; and 

(c) As to 14421 South San Pedro Street, Lease (the “14421 Lease”) dated May 1, 2015, between Edson’s, as 

landlord, and Nygard Inc., as tenant, for a term commencing May 1, 2015 and ending on April 30, 2020. A 

copy of the 14421 Lease is attached hereto as Appendix “C”. 

31. The Rosecrans Lease, the 14401 Lease and the 14421 Lease are collectively, the “California Properties Leases”). 

32. Nygard Inc., as tenant, remains in possession and control of the California Properties (including 14421 South San 

Pedro Street, in respect of which the 14421 Lease term has expired) pursuant to its rights under the California 

Properties Leases, the Receivership Order and the Final US Recognition Order.  
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California Properties Landlord Waivers 

33. Certain Landlord Waivers, as hereinafter described, were provided by Edson’s and Brause, as related parties, in 

connection with the provision of the Credit Facility by the Lenders to the Debtors, each of which attaches certain of 

the relevant lease agreements: 

(a) Landlord Waiver (the “Rosecrans Waiver”) dated December 10, 2019 provided by Brause to the Lenders in 

connection with the Rosecrans Lease, a copy of which is attached hereto as Appendix “D”. The Rosecrans 

Waiver attaches the Rosecrans Lease Agreements other than the 1994 Rosecrans Lease;  

(b) Landlord Waiver (the “14401 Waiver”) dated December 10, 2019 provided by Edson’s to the Lenders in 

connection with the 14401 Lease, a copy of which is attached hereto as Appendix “E”. The 14401 Waiver 

attaches copies of each of the 14401 Lease Agreements other than the 2014 14401 Lease Amending 

Agreement;  

(c) Landlord waiver (the “14421 Waiver”) dated December 10, 2019 provided by Edson’s to the Lenders in 

connection with the 14421 Lease, a copy of which is attached hereto as Appendix “F”. The 14421 Waiver 

attaches a copy of the 14421 Lease.  

(the Rosecrans Waiver, the 14401 Waiver and the 14421 Waiver are collectively, the “Landlord Waivers”) 

34. Counsel for the Receiver obtained copies of the Landlord Waivers which are attached as appendices hereto, from 

Osler, Hoskin & Harcourt LLP, counsel for the Lenders in connection with the Credit Facility. It is the understanding of 

the Receiver that the Landlord Waivers attached as appendices to this Report are the final forms of executed waivers 

provided by Edson’s and Brause on the closing the Credit Facility. 

35.  The landlord waivers attached as Exhibits “D” to “F” to the May 13 Fenske Affidavit were provided to Counsel for 

Edson’s and Brause by the Receiver and understood by the Receiver at the time to be the final forms of executed 

waivers. The waiver in relation to 14401 South San Pedro Street attached as Exhibit “E” to the May 13 Fenske Affidavit, 

and the waiver in relation to 14421 South San Pedro Street attached as Exhibit “F” to the May 13 Fenske Affidavit, 

are in the exact same form as the 14401 Waiver and the 14421 Waiver attached hereto as Appendices “E” and “F”. 

The waiver (the “Fenske Rosecrans Waiver”) in relation to 312 & 332 East Rosecrans Avenue attached as Exhibit 

“D” to the May 13 Fenske Affidavit is in a slightly different form than the Rosecrans Waiver attached hereto as Appendix 

“D”:   

(a) the words “as the administrative and collateral agent” in the “TO:” line after the words “WHITE OAK 

COMMERCIAL FINANCE, LLC” and before “(together with its successors and assigns, the “Agent”) for and 
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on behalf of the Lenders (as such term is defined below)” appear in the Fenske Rosecrans Waiver, but not in 

the Rosecrans Waiver attached hereto;  

(b) the words “as borrowers” in the “RE” line after the words “ Nygard Holdings (USA) Limited, Nygard Inc., 

Fashion Ventures, Inc., Nygard NY Retail, LLC” and before the words “Nygard Enterprises Ltd., 4093879 

Canada Ltd., Nygard Properties Ltd., Nygard International Partnership, 4093887 Canada Ltd.” appear in the 

Rosecrans Waiver attached hereto, but do not appear in the Fenske Rosecrans Waiver;  

(c) the words “as guarantors” after the words “Nygard Enterprises Ltd., 4093879 Canada Ltd., Nygard Properties 

Ltd., Nygard International Partnership, 4093887 Canada Ltd.” and before “the lenders  from time to time 

party thereto (the “Lenders”) and the Agent (as amended, modified, extended,  renewed, restated, 

supplemented, replaced, or otherwise modified from time to time, the “Credit Agreement”) appear in the 

Rosecrans Waiver attached hereto, but do not appear in the Fenske Rosecrans Waiver;  

(d) the following sentence appears at the end of the “RE” line in the Rosecrans Waiver attached hereto, but not 

in the Fenske Rosecrans Waiver:  “All capitalized terms used herein and not otherwise defined shall have the 

meanings assigned to such terms in the Credit Agreement.”; and 

(e) the Fenske Rosecrans Waiver includes a portion of paragraph 9 which the Receiver understands was 

inadvertently cut off of the final versions of the Landlord Waivers attached hereto. The additional portion of 

paragraph 9 reads as follows:  

9. If the Agent or its designee becomes the lessee under the Lease in connection with any 
realization by the Agent, a receiver appointed by the Agent, or a trustee in bankruptcy, under 
the Security Agreements, such lessee may sublease or assign said Lease for any… 

 

36. Attached hereto as Appendix “G” is a comparison version, comparing the Rosecrans Waiver attached hereto and 

the Fenske Rosecrans Waiver attached to the May 13 Fenske Affidavit. 

37. As stated above, it is the understanding of the Receiver that the Landlord Waivers attached as appendices to this 

Report are the final forms of executed waivers provided by Edson’s and Brause on the closing the Credit Facility 

financing. Further, it is the Receiver’s view that the minor differences set out above between the Rosecrans Waiver 

and the Fenske Rosecrans Waiver do not affect the analysis of the Landlord Waivers set out herein. 
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Landlord Waiver Terms 

38. Each of the Landlord Waivers contains, inter alia, the following provisions:  

RE:  Credit agreement entered into or to be entered into among, inter alios, Nygard Holdings (USA) 
Limited, Nygard Inc., Fashion Ventures, Inc., Nygard NY Retail, LLC, as borrowers, Nygard 
Enterprises Ltd., 4093879 Canada Ltd., Nygard Properties Ltd., Nygard International Partnership, 
4093887 Canada Ltd., as guarantors, the lenders from time to time party thereto (the “Lenders”) 
and the Agent (as amended, modified, extended, renewed, restated, supplemented, replaced, or 
otherwise modified from time to time, the “Credit Agreement”) All capitalized terms used herein and 
not otherwise defined shall have the meanings assigned to such terms in the Credit Agreement. 

… 
AND WHEREAS the Tenant is granting, among other things, security interests, mortgages and/or 
hypothecs pursuant to one or more security agreements, deeds of hypothec or other similar agreements 
(collectively, the “Security Agreements”) in favour of the Agent and the Lenders in all the Tenant’s present 
and after-acquired property, assets and undertaking, including inventory, equipment and all tangible 
property which is now or in the future may become located at, installed in or affixed to, the Premises, and 
the proceeds thereof (collectively, the “Collateral”), in order to secure the Tenant’s indebtedness, 
obligations and liabilities to the Agent and the Lenders (collectively, the “Obligations”); 
 

… 
4.  Until this Waiver is terminated in accordance with Section 14, the Landlord (i) disclaims any 
interest in the Collateral, (ii) confirms that it has no lien, security interest, claim, rights of levy or distraint, 
mortgage, general assignment, charge, privilege or hypothec in, of or on the Collateral, (iii) agrees not to 
levy or distrain upon any of the Collateral or to assert any claim or privilege against the Collateral or the 
Tenant with respect to the Collateral for any reason, and (iv) agrees to not terminate the Lease without the 
prior written approval of the Agent.  
… 
6.  The Landlord acknowledges and agrees that the Tenant’s granting of security interests and/or 
hypothecation to the Agent in the Collateral shall not constitute a default under the Lease, nor shall it permit 
the Landlord to terminate the Lease or re-enter or repossess the Premises or otherwise be the basis for 
the exercise of any remedy by the Landlord, and the Landlord hereby consents to the granting of the 
hypothecation, assignment and security interest in the Collateral pursuant to the Security Agreements, and 
any amendments, revisions or replacements thereof from time to time, to the extent that the consent thereto 
of the Landlord is required under the Lease. 
 
7.  The Agent, and its officers, employees, invitees, agents, and any receiver, receiver and 
manager or other representatives of the Agent, may, at its option, from time to time, enter the Premises for 
the purpose of inspecting, possessing, removing, selling (by way of public or private auction), advertising 
for sale or otherwise dealing with the Collateral or carrying on the business of the Tenant, a rent and royalty 
free license shall be irrevocable and shall continue from the date that any enforcement proceedings 
commence but not to exceed a period of one hundred and eighty (180) days after the receipt by the Agent 
of written notice by the Landlord directing removal of the Collateral. For greater certainty, no rent or other 
amounts whatsoever shall be payable by the Agent (for the 180-day period of its occupation) or the 
Borrower from and after the commencement of any insolvency or enforcement proceedings. 
… 
14.  This Waiver shall continue in full force and effect until all Obligations have been fully paid and 
performed and the Agent has no further obligation to extent credit accommodations to the Tenant. 
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Credit Agreement Terms 

39. Article 5.08(b) of the Credit Agreement includes a representation from the Loan Parties (as defined in the Credit 

Agreement) that all of the California Properties are leased locations and the underlying leases are in full force and 

effect and the Loan Parties were not in default of the terms thereof as at December 30, 2019.  

40. “Obligations”, is defined in Article 1.01 of the Credit Agreement as follows: 

"Obligations" means all advances to, and debts (including principal, interest, fees, costs, and expenses), 

liabilities, obligations, covenants, indemnities, and duties of, any Loan Party arising under any Loan Document 

or with respect to any Revolving Loan or otherwise, whether direct or indirect (including Ledger Debt and those 

acquired by assumption), absolute or contingent, due or to become due, now existing or hereafter arising and 

including interest, fees, costs, expenses and indemnities that accrue after the commencement by or against 

any Loan Party or any Affiliate thereof of any proceeding under any Debtor Relief Laws naming such Person 

as the debtor in such proceeding, regardless of whether such interest, fees, costs, expenses and indemnities 

are allowed claims in such proceeding.  

Obligations have not been fully paid and performed by the Debtors and, accordingly, the Landlord Waivers continue 

in full force and effect. 

41. Article 8.02 of the Credit Agreement describes remedies available to the Lenders in the event of default, including that 

the Agent may take any or all of the following actions: 

8.02 Remedies Upon Event of Default. If any Event of Default occurs and is continuing, the Agent 

may, or, at the request of the Required Lenders shall, take any or all of the following actions:  

 

(e) whether or not the maturity of the Obligations shall have been accelerated pursuant hereto, proceed to 

protect, enforce and exercise all rights and remedies of the Credit Parties under this Agreement, any of the 

other Loan Documents or applicable Law, including, but not limited to, by suit in equity, action at law or other 

appropriate proceeding, whether for the specific performance of any covenant or agreement contained in this 

Agreement and the other Loan Documents or any instrument pursuant to which the Obligations are evidenced, 

and, if such amount shall have become due, by declaration or otherwise, proceed to enforce the payment 

thereof or any other legal or equitable right of the Credit Parties; … 
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Nygard Inc. Security Agreement  

42. Pursuant to the Credit Agreement, “Law” includes Canadian law. 

43. Nygard Inc., among others, executed and delivered a certain Security Agreement (the “Nygard Inc. Security 

Agreement”) dated as of December 30, 2019, in favour of the Agent in connection with the Credit Facility, to secure 

performance of payment and other obligations of Nygard Inc., as a Borrower, to the Lenders. A copy of the Nygard 

Inc. Security Agreement is attached as Exhibit “E” to the Affidavit of Robert Dean affirmed March 9, 2020 and filed in 

these proceedings. 

44. The terms of the Nygard Inc. Security Agreement include: 

(b) Capitalized terms used but not otherwise defined herein that are defined in the Credit Agreement 
shall have the meanings given to them in the Credit Agreement. 

… 
8.1 Remedies. Upon the occurrence and during the continuance of any Event of Default the Agent 
may, and at the request of the Required Lenders, shall, from time to time in respect of the Collateral, 
in addition to the other rights and remedies provided for herein, under applicable Law or 
otherwise available to it: 
 
(emphasis ours) 

 
45. The defined term “Law”, as used in the Nygard Inc. Security Agreement is as defined in the Credit Agreement (as set 

forth above) and includes Canadian law. 

46. Accordingly, the Lenders are entitled to enforce the security provided by the Nygard Inc. Security Agreement, by 

means of remedies “under applicable Law or otherwise available to it”, which remedies include the court-appointment 

of a Receiver and Manager under Canadian law.” 

Gardena Landlords’ Demands to Pay Rent and Vacate the California Properties 

47. On March 31, 2020, Ms. Sandra Fawcett contacted the Receiver, on behalf of the Gardena Landlords, to provide 

copies of rent invoices for April 2020 in respect of the California Properties, including the Nygard retail store located 

at 14421 South San Pedro Street.  The monthly rent for April 2020 claimed by the Gardena Landlords for the 

California Properties amounted to USD$80,301.50. The Receiver advised Ms. Fawcett that pursuant to the 

Receivership Order, the Receiver was not in possession or control of any of the premises leased by the Debtors, 

including the California Properties.  The Receiver understands that the Debtors did not historically pay the Gardena 

Landlords for rent in respect of the California Properties. 

48. Since March 31, 2020, Ms. Fawcett has contacted the Receiver, on behalf of the Gardena Landlords, to provide 

copies of monthly rent invoices for the California Properties. In subsequent communications, Ms. Fawcett noted “I 
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acknowledge your attempt to avoid payment by providing lease waivers in response to the request for rents, however, 

we do not acknowledge the validity of such waivers and respectfully demand payment immediately.”  On May 28, 

2020, Ms. Fawcett contacted the Receiver to provide copies of rent invoices in respect of June 2020 and in her email 

stated “The lease on 14401 & 14421 S San Pedro St. Gardena are expired therefore you are on notice to vacant the 

premises within 30 days that being Jun 30, 2020.”  

49. In the most recent communication dated June 30, 2020, a copy of which is attached hereto Appendix “H”, Ms. 

Fawcett advised the Receiver “You are once again being informed that you are on notice to vacant the premises 

immediately.   As you are aware you received your 30 day notice to vacate with the last communication.” As at June 

30, 2020, the Gardena Landlords have demanded rent payment from the Receiver amounting to USD$321,205, of 

which USD$210,969 is claimed by Edson’s and USD$110,236 is claimed by Brause, for the periods form April 1, 

2020 to July 31, 2020. 

50. The Receiver notes that each of the monthly invoices for the California Properties were addressed to Nygard Inc., 

not the Receiver.  As at the date of this Fifth Report, neither the Receiver nor Nygard Inc. have issued any payments 

to the Gardena Landlords in respect of rent for the California Properties. 

No Rent Payable  

51. Enforcement proceedings were commenced by the Agent by means of commencement of the Canadian Proceedings 

for the appointment of the Receiver on or about March 9, 2020. In addition, on or about March 9, 2020, insolvency 

proceedings were commenced by the Canadian Debtors by filing Notices of Intention to Make a Proposal under the 

BIA. 

52. Accordingly, pursuant to paragraph 7 of the Landlord Waivers, an irrevocable rent and royalty free licence in relation 

to the use of the California Properties continues from on or about March 9, 2020, not to exceed 180 days after receipt 

by the Agent of written notice by Brause or Edson’s, as the case may be, directing removal of the Collateral. In 

accordance with the said paragraph 7, “no rent or other amounts whatsoever shall be payable by the Borrower from 

and after the commencement of any insolvency or enforcement proceedings”. 

53. It is the Receiver’s understanding that the Agent has not received a written notice by Brause or Edson’s directing 

removal of Collateral. 
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No Lien 

54. By reason of paragraph 4 of the Landlord Waivers, neither Brause nor Edson’s has a lien of or on Property located on 

or in the California Properties, and both have agreed not to assert any such lien or claim against Property for any 

reason.  

Property located at the California Properties 

55. As at the date of this Fifth Report, approximately $18 million of the Debtors’ US Inventory, calculated at the Debtors’ 

cost value, is stored at the California Properties, using each of 312 & 332 East Rosecrans Ave., 14401 South San 

Pedro Street and 14421 South San Pedro Street. The Receiver notes that the realizable value of the US Inventory 

may be significantly lower than the cost value; however, the US Inventory represents a material portion of the 

Lenders’ collateral pledged by Debtors in connection with the Credit Facility.  

56. The Receiver understands that the US Inventory includes in the range of 2 million units of clothing. The US Inventory 

is stored throughout the California Properties and, as such, cannot be easily consolidated into one or two buildings 

without significant time, effort and cost. 

57. The Receiver notes that, in accordance with the Consulting and Marketing Services Agreement, Hilco is currently 

providing certain consulting, marketing and related asset disposition services to the Receiver to market and sell the 

US Inventory to prospective purchasers. At this time the Receiver anticipates it will require continued use of the 

California Properties for up to 14 weeks to liquidate the remaining US Inventory.  The Receiver notes that having full 

and unfettered access to the California Properties is essential for the cost-effective realization of the US Inventory 

and the repayment of outstanding amounts in respect of the Credit Agreement.  

58. As noted in the First Report, on or about February 25, 2020, the United States District Court for the Southern District 

of New York issued a Grand Jury subpoena (the “Grand Jury Subpoena”) to Nygard Inc., requiring the production 

of a wide range of documents and electronic files. The Receiver has been advised by Katten that, in the context of 

the Grand Jury Subpoena and related investigation, the Receiver has an obligation to produce “Nygard” documents 

in its custody or control, or subject to its custody or control, that are responsive to the Grand Jury Subpoena, and 

that it may be subjected to further subpoenas in the course of the investigation that may require the production of 

other “Nygard” documents, which could include documents stored in the California Properties. 

59. The Receiver understands that there could be a number of documents stored at the California Properties which will 

have to be dealt with by the Receiver in order to comply with the Grand Jury Subpoena.  
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V. ACTIVITIES OF THE RECEIVER IN RESPECT OF THE CALIFORNIA PROPERTIES 

Protection and Maintenance of the California Properties 

60. In the May 13 Fenske Affidavit, Mr. Fenske asserts that the Receiver does not appear to be maintaining the California 

Properties and in support, attached certain photos showing long grass on the exterior of the premises. The May 13 

Fenske Affidavit further states that the Receiver has restrained the Gardena Landlords from accessing the California 

Properties. 

61. The Receiver notes that the California Properties were effectively shuttered by the Debtors prior to the Appointment 

Date due to issues related to the Covid-19 pandemic. As noted in the First Report, the Receiver understands that 

several email communications were sent by the Debtors to certain Nygard Group employees stating that all Nygard 

Group offices, warehouses and retail stores were closing and that all employees would be placed on temporary 

unpaid lay-off unless they were considered essential. The California Properties remained closed until on or about 

May 20, 2020 (the “Covid-19 Closure Period”) when local Covid-19 restrictions were lifted.  

62. The Receiver notes that two employees remained employed by Nygard Inc. at the California Properties (the “Nygard 

Inc. Employees”) throughout the Covid-19 Closure Period. The Nygard Inc. employees entered the premises 

intermittently throughout the Covid-19 Closure Period to ensure that the buildings and Property were properly 

secured and maintained during the closure. 

63. The Receiver notes that a landscaping company was contracted by Nygard Inc. in May to maintain the yard space 

at the California Properties. As at the date of this Fifth Report, the Receiver is not aware of any material building 

maintenance deficiencies, or any citations from the local municipal government for lack of maintenance or code 

violations, at the California Properties since the Appointment Date. 

64. The Receiver is not in possession or control, or occupation of the California Properties. While the Receiver has 

conduct of the Receivership generally and oversees and directs Nygard Inc. in relation to the safeguarding of and 

realization upon, the Property stored in the California Properties, the Receiver does not employ the Nygard Inc. 

employees who are responsible for and conduct all day to day operations in the California Properties. The Nygard 

Inc. employees are paid by Nygard Inc. from Nygard Group bank accounts.   

65. The Receiver has not changed the locks to the Access Gates or to any of the California Properties. The Nygard Inc. 

employees have keys to the Access Gate and the buildings located on the California Properties, 

66. The Receiver has taken only the following steps in relation to the California Properties, and done so pursuant to its 

authority to protect and preserve the California Properties pursuant to subparagraph 6(b) of the Receivership Order 

and in connection with its power and authority to market and sell the Property:  
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(a) the Receiver engaged a third-party security company (the “Security Company”) on the Appointment Date to 

provide 24-hour surveillance / security services at the California Properties throughout, and since, the Covid-

19 Closure Period. The Receiver receives daily updates from the Security Company summarizing the activities 

at the California Properties. The Receiver further notes that during recent civil unrest in the United States, 

additional security services were procured by the Receiver to safeguard the California Properties, including 

the South Maple Warehouse, and their contents. 

(b) the Receiver has facilitated Nygard Inc. placing renewal tenant insurance in relation to the California 

Properties, including insurance on the US Inventory stored at the California Properties and coverage for certain 

vehicles owned by Nygard Inc. 

(c) so as to ensure the preservation and protection of the premises, documents and other Property located at the 

California Properties, until such time as the Manitoba Court made the General Order (the terms of which 

control access to the California Properties by the Gardena Landlords) and the Documents and Electronic Files 

Access Order, the Receiver addressed the matter of access to the California Properties and to documents 

located thereon by the Gardena Landlords. By reason of the General Order and the Documents and Electronic 

Files Access Order, the matter of the Gardena Landlords’ access to the California Properties and to documents 

stored on the California Properties are effectively controlled by the said Manitoba Court orders;  

(d) the Receiver has arranged a representative to accompany the Gardena Landlords’ representative(s) on site 

access visits; and 

(e) with Hilco, the Receiver has overseen the liquidation to date of the US Inventory stored in the California 

Properties, albeit that conduct of operations to pick, pack and distribute the US Inventory pursuant to sales 

and shipments of the US Inventory have been undertaken and directed by Nygard Inc. employees.  

Gardena Landlords Access to California Properties 

67. The Receiver understands the Gardena Landlords have engaged Levene Tadman Golub Law Corporation 

(“LTGLC”) and Lerners LLP (“Lerners” and together with LTGLC, the “Gardena Landlords’ Counsel”) as their 

counsel. 

68. As noted in the First Report, on or about March 27, 2020, the Receiver became aware that certain current and former 

Nygard Group employees working at the California Properties had been contacted by representatives of Mr. Nygard 

or other Nygard Group entities in attempts to gain access to the California Properties without the Receiver’s 

knowledge despite the Debtors having enforceable leases with the Gardena Landlords. 
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69. The Receiver further noted in the First Report that Mr. Abe Rubinfeld contacted one of the Debtors’ employees and 

noted that it is “illegal if not criminal” to not grant access to the California Properties, which was interpreted by the 

Receiver and the employee as intimidating in nature. 

70. In the May 13 Fenske Affidavit, Mr. Fenske states that the Receiver has restrained the Gardena Landlords from 

accessing the California Properties. As noted, the Receiver has not changed any of the locks at the California 

Properties. In fact, prior to the filing of the May 13 Fenske Affidavit, the Receiver engaged in several discussions with 

the Gardena Landlords’ Counsel to provide access to the California Properties with a view to ensuring the 

preservation and protection of the California Properties and the Property stored therein (including documents) and, 

since the making of the General Order, provided that the Gardena Landlords abide by the terms of the General Order, 

as summarized below: 

(a) In late March, 2020, TDS was contacted by Lerners as to the matter of access to the California Properties. 

TDS responded promptly, indicating that the Receiver wanted to cooperate with the Gardena Landlords for 

access to the California Properties, in the context of its obligations to protect and preserve the Property, Covid-

19 restrictions, and other factors. TDS suggested to Lerners certain conditions under which access would be 

arranged, including the Gardena Landlords’ providing reasonable evidence to confirm and support the purpose 

of the access. The Receiver did not receive any response to these communications until TDS followed up with 

Lerners and LGTLC on or about April 14, 2020 and dialogue then ensued as to access terms. 

(b) On April 20, 2020, LGTLC emailed TDS noting that the Landlords were making “a formal request to enter all 

buildings in California for a maintenance check. This is the purpose of our entry.” By April 21, 2020, TDS had 

largely worked out the basis on which access would be arranged, again to ensure the preservation and 

protection of the Property. On April 22, 2020, LGTLC advised TDS that, in fact, it was copies of documents 

that the Gardena Landlords were seeking, and, in the absence of being able to take those copies, the Gardena 

Landlords would not be attending to conduct a maintenance check. 

(c) On April 30, 2020, following the making of the General Order and the Documents and Electronic Files Access 

Order, LGTLC contacted TDS to make a request for building plans and a request for access to the California 

Properties for “doing maintenance work”.  TDS advised LGTLC that there were specific processes to be 

addressed in the General Order and the Documents and Electronic Files Access Order but LGTLC took the 

position that this was a separate matter not to be commingled with the receivership, notwithstanding that the 

parties went to the Manitoba Court to obtain orders dealing with matters related to document access and 

specifically with access to the California Properties.  
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(d) LGTLC followed up with TDS again on May 7, 2020 and May 8, 2020 about gaining access to the California 

Properties to do maintenance and retrieve necessary documents.  None of these requests complied with the 

terms of the General Order and the Documents and Electronic Files Access Order. 

71. The Receiver notes the General Order, pronounced on April 29, 2020, outlines the procedure for the Gardena 

Landlords to access the California Properties including, among other things:  

(a) a requirement for the Gardena Landlords to provide 48 hours written notice to access the California Properties 

outlining the general purpose of the access and the names of the persons who will attend on behalf of the 

Gardena Landlords; 

(b) a provision that no property is to be removed from the California Properties at such attendances, provided that 

the provision is without prejudice to the Gardena Landlords asserting a property claim over assets at the 

California Properties; and 

(c) access to the California Properties for Gardena Landlord purposes is not intended as access to review, copy 

or remove documents or to access correspondence, files, or other data from the electronic system, which 

matters are to be conducted in accordance with the Documents and Electronic Files Access Order. 

72. The Receiver notes that since the pronouncement of the General Order, a representative(s) of the Gardena Landlords 

has been provided with access to the California Properties on four separate occasions including on May 21, 2020, 

June 15, 2020, June 18, 2020 and June 29, 2020. On each occasion, the Landlords’ representative requested or 

attempted to remove or review documents during the visit, despite the provisions of the General Order which state 

that access to such documents is to be conducted in accordance with the Documents and Electronic Files Access 

Order. Below is a brief summary of each occasion: 

(a) May 21, 2020: A Landlords’ representative, Angela Dyborn, arrived at the California Properties and remained 

on the premises for approximately two hours. Ms. Dyborn was escorted by the Security Company throughout 

the premises and was granted access to all rooms relevant to a landlord but was not granted access to a room 

containing several filing cabinets and human resources documents. Ms. Dyborn repeatedly requested access 

to documents, which was not in accordance with the General Order. 

(b) June 15, 2020: Ms. Dyborn arrived at the California Properties and repeatedly requested access to files and 

documents, including blueprints to the California Properties, which was not in accordance with the General 

Order.  
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(c) June 18, 2020: Ms. Dyborn arrived at the California Properties and, in connection with the response by the 

Receiver to physical records search requests made by Edson’s and Brause under the Documents and 

Electronic Files Access Order, was provided with the blueprints to the California Properties. Ms. Dyborn also 

attempted to take pictures of certain documents. These documents, which Ms. Dyborn insisted were urgently 

required, included photos of the California Highway Patrol Certificate of Achievement commemorating two 

consecutive satisfactory ratings since October 22, 2004.   

(d) June 29, 2020: Ms. Dyborn remained at the California Properties for approximately ten minutes to take pictures 

of the premises. 

73. The Receiver notes that a substantial amount of time and effort have been expended by TDS and the Receiver in 

order to respond to access requests made by the Gardena Landlords for the California Properties, whose 

representative generally does not then appear to use the access for the purposes described (e.g. no maintenance 

has actually been conducted). The Receiver has made clear to the Gardena Landlords’ Counsel that access will 

continue to be available to representatives of the Gardena Landlords, provided that such access is consistent with 

the terms of the General Order and the Documents and Electronic Files Access Order. 

Failure to Comply with Court Order to Repay the Payroll Funds and Corporate Card Activity 

74. The Receiver notes that Edson’s appears to have benefited from the diversion of Property from the Debtors in the 

days leading up to the Appointment Date. 

75. As noted in the First Report, NIP’s “Canadian utilities” corporate Mastercard (the “Canadian Utilities Card”) was 

used on or about March 17, 2020 to pay in excess of $100,000 in utility expenses related to residential properties 

owned by Edson’s, located in Marina Del Ray, California. The Receiver understands from the Los Angeles 

Department of Water & Power (“LA DWP”) that subsequent to a USD$63,586 payment issued to LA DWP on March 

17, 2020 from the Canadian Utilities Card, the account had a credit balance of approximately USD $60,000 (i.e. the 

account was overpaid by USD $60,000). According to LA DWP, Angela Dyborn, and subsequently Greg Fenske, 

called LA DWP on March 17, 2020 and requested to have the credit balances paid directly to Edson’s. The Receiver 

understands that as at the date of this Fifth Report, no funds have been paid to Edson’s and a credit balance remains 

on the Edson’s LA DWP account.  

76. Attached hereto as Appendix “I” is a copy of a letter from TDS to Lerners/LGTLC dated July 6, 2020 demanding 

repayment from Edson’s of the sum of $104,331.34 owing by Edson’s by reason of the improper use of the Canadian 

Utilities Card to the benefit of Edson’s. 
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77. Attached hereto as Appendix “J” is a copy of a letter from TDS to LA DWP dated July 6, 2020 demanding payment 

of the amounts improperly paid to LA DWP to the benefit of Edson’s. 

78. Further, prior to the making of the Receivership Order, the Manitoba Court made an Order that US$500,000 in funds 

(the “Payroll Funds”), which had been diverted to Edson’s, were to be repaid to the Nygard Group bank account.  

As noted in the Supplementary Third Report, TDS sent a letter to the Gardena Landlords’ Counsel on June 26, 2020 

demanding that the Payroll Funds be returned by June 30, 2020.  

79. TDS have been advised by Gardena Landlords’ Counsel that they will respond to this letter during the week of July 

6, 2020. 

VI. CONCLUSIONS  

80. In consideration of all of the above, the Receiver opposes the Gardena Motion for the following reasons: 

(a) the landlord waivers are valid and apply in the circumstances of this case for the benefit of the Receiver; and 

(b) in any event, the Receiver is not in possession of the California Properties and is therefore not liable for the 

payment of occupation rent to the Gardena Landlords.  

 

All of which is respectfully submitted on this 6th day of July, 2020. 

 
Richter Advisory Group Inc. 
in its capacity as Receiver of  
Nygard Holdings (USA) Limited, Nygard Inc., Fashion Ventures, Inc.,  
Nygard NY Retail, LLC, Nygard Enterprises Ltd., Nygard Properties Ltd.,  
4093879 Canada Ltd., 4093887 Canada Ltd., any Nygard International Partnership 
and not in its personal capacity 
 
 

     
___________________________________   ______________________________ 
Adam Sherman, MBA, CIRP, LIT    Pritesh Patel, MBA, CFA, CIRP, LIT 
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LANDLORD AGREEMENT 

 

 

LANDLORD WAIVER 

(RELATED PARTY) 

(the “Waiver”) 

 

TO: WHITE OAK COMMERCIAL FINANCE, LLC as the administrative agent 

and collateral agent (together with its successors and assigns, the “Agent”) for 

and on behalf of the Lenders (as such term is defined below) 

RE: Credit agreement entered into or to be entered into among, inter alios, Nygard 

Holdings (USA) Limited, Nygard Inc., Fashion Ventures, Inc., Nygard NY Retail, 

LLC, Nygard Enterprises Ltd., 4093879 Canada Ltd., Nygard Properties Ltd., 

Nygard International Partnership, 4093887 Canada Ltd., the lenders from time to 

time party thereto (the “Lenders”) and the Agent (as amended, modified, 

extended, renewed, restated, supplemented, replaced, or otherwise modified from 

time to time, the “Credit Agreement”)  

AND RE: Lease of the premises located at 312 & 332 East Rosecrans Avenue, Gardena, 

California (the “Premises”), as more fully described in the Lease (defined below) 

DATE: December 10, 2019 

WHEREAS Brause Investments Inc. (the “Landlord”) is the owner of the Premises and has 

entered into a lease agreement with Nygard Inc., a corporation duly incorporated under the laws 

of the State of Delaware (the “Tenant”) dated as of October 15, 1999, as amended by a lease 

amending agreement dated May 1, 2014,  copies of which are attached hereto as Schedule “A” 

(the “Lease”), pursuant to which the Tenant has acquired a leasehold interest in all or a portion 

of the Premises; 

AND WHEREAS the Tenant is granting, among other things, security interests, mortgages 

and/or hypothecs pursuant to one or more security agreements, deeds of hypothec or other 

similar agreements (collectively, the “Security Agreements”) in favour of the Agent and the 

Lenders in all the Tenant’s present and after-acquired property, assets and undertaking, including 

inventory, equipment and all tangible property which is now or in the future may become located 

at, installed in or affixed to, the Premises, and the proceeds thereof (collectively, the 

“Collateral”), in order to secure the Tenant’s indebtedness, obligations and liabilities to the 

Agent and the Lenders (collectively, the “Obligations”); 

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, the Landlord agrees in favour of the Agent as follows: 

1. The Lease is in full force and effect and has not been assigned, amended, modified, or 

supplemented except as set forth in Schedule “A” hereto, and represents the entire 

agreement between the Landlord and the Tenant. 

2. There is no defense, offset, claim or counterclaim by or in favour of the Landlord against 

the Tenant under the Lease or against the obligations of the Landlord under the Lease. 
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3. No notice of default has been given under or in connection with the Lease which has not 
been cured, and the Landlord has no knowledge of any occurrence of any other default or 
event which could with the passage of time become an event of default, under or in 
connection with the Lease. The Lease is in good standing in all respects and all rents due 
and payable by the Tenant thereunder as of the date hereof have been paid in full.

4. Until this Waiver is terminated in accordance with Section 14, the Landlord (i) disclaims 
any interest in the Collateral, (ii) confirms that it has no lien, security interest, claim, 
rights of levy or distraint, mortgage, general assignment, charge, privilege or hypothec in, 
of or on the Collateral, (iii) agrees not to levy or distrain upon any of the Collateral or to 
assert any claim or privilege against the Collateral or the Tenant with respect to the 
Collateral for any reason, and (iv) agrees to not terminate the Lease without the prior 
written approval of the Agent.

5. The Collateral may be stored, placed, kept, utilized and/or installed at the Premises and 
shall not be deemed a fixture or part of such real and immovable property but shall at all 
times be considered personal property, whether or not any of the Collateral becomes 
related to such real and immovable property or that an interest therein arises under any 
law pertaining to real and immovable property.

6. The Landlord acknowledges and agrees that the Tenant’s granting of security interests 
and/or hypothecation to the Agent in the Collateral shall not constitute a default under the 
Lease, nor shall it permit the Landlord to terminate the Lease or re-enter or repossess the 
Premises or otherwise be the basis for the exercise of any remedy by the Landlord, and 
the Landlord hereby consents to the granting of the hypothecation, assignment and 
security interest in the Collateral pursuant to the Security Agreements, and any 
amendments, revisions or replacements thereof from time to time, to the extent that the 
consent thereto of the Landlord is required under the Lease.

7. The Agent, and its officers, employees, invitees, agents, and any receiver, receiver and 
manager or other representatives of the Agent, may, at its option, from time to time, enter 
the Premises for the purpose of inspecting, possessing, removing, selling (by way of 
public or private auction), advertising for sale or otherwise dealing with the Collateral or 
carrying on the business of the Tenant, and a rent and royalty free license shall be 

irrevocable and shall continue from the date the that any enforcement proceedings 
commence but not to exceed a period of one hundred and eighty (180) days after the 
receipt by the Agent of written notice by the Landlord directing removal of the Collateral. 
For greater certainty, no rent or other amounts whatsoever shall be payable by the Agent 
(for the 180-day period of its occupation) or the Borrower from and after the 
commencement of any insolvency or enforcement proceedings. 

8. The Landlord shall not amend the Lease without the prior written consent of the Agent 
(which consent shall not be unreasonably withheld) and shall give notice in writing, 
concurrently with notice to the Tenant, by personal delivery, facsimile transmission or 
registered mail (if postal service throughout Canada is fully operative) of any default by 
the Tenant of any provisions of the Lease.

9. If the Agent or its designee becomes the lessee under the Lease in connection with any 
realization by the Agent, a receiver appointed by the Agent, or a trustee in bankruptcy, 
under the Security Agreements, such lessee may sublease or assign said Lease for any 
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lawful purpose, and the assignment of said Lease shall release and relieve the Agent or its 

designee of all obligations thereunder. The Landlord hereby consents to any further 

assignment of the Lease that may be made hereafter in connection with any realization by 

the Agent, a receiver appointed by the Agent, or a trustee in bankruptcy; provided that the 

Lease has not been duly terminated prior to the effective date of such assignment, all 

rents are paid to the date of assignment, and the assignee covenants directly with the 

Landlord to assume and perform the Tenant’s obligations under the Lease arising after 

the date of assignment. If the Agent so requests, the Landlord shall enter into a new lease 

with the assignee on the same terms as the Lease. 

10. The Landlord will not transfer or assign any of its interest in and to the Lease or the 

Premises without providing prior written notice of such transfer or assignment to the 

Agent and without first using its best efforts to obtain from any such transferee or 

assignee an agreement in favour of the Agent, such agreement to be duly executed and 

delivered by such transferee or assignee and to contain the terms and conditions of this 

Waiver. 

11. This Waiver shall enure to the benefit of the Agent and its successors and assigns and 

shall be binding upon the Landlord and the successors and assigns of the Landlord. The 

Landlord shall not amend, modify or terminate this Waiver without the prior written 

consent of the Agent. 

12. All notices to the Agent hereunder shall be in writing and shall be addressed to the Agent 

at the following address: 

White Oak Commercial Finance, LLC 

1155 Avenue of The Americas, 15th Floor  

New York, New York 10036 

Attention:  Glenn Schwartz  

Telephone:  212-887-7943 

Email address:  gschwartz@whiteoakcf.com  

 

All notices to the Landlord hereunder shall be in writing and shall be addressed to the 

Landlord at the following address: 

Brause Investments Inc.  

1771 Inkster Blvd.  

Winnipeg, Manitoba R2X 1R3 

 

Attention:  Legal Department  

Telephone:  204-982-5000 

Fax:   204-697-1254 

Email address:  LegalDept@Nygard.com 

 

13. The Landlord shall deliver to the Agent, at the address set forth in Section 12 of this 

Waiver or at such other address as the Agent shall hereafter specify in writing, a copy of 
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any notice to the Tenant with respect to any default by the Tenant in its obligations under 

the Lease or any election by the Landlord to terminate the Lease, at the same time and in 

the same manner as the notice is given by the Landlord to the Tenant. The Landlord shall 

allow the Agent, at the Agent’s option and without obligation, a period of thirty (30) days 

from the date that the Agent receives any such notice in which to cure or cause the 

Tenant to cure such default. 

14. This Waiver shall continue in full force and effect until all Obligations have been fully 

paid and performed and the Agent has no further obligation to extent credit 

accommodations to the Tenant. 

15. If any provision of this Waiver is illegal, unenforceable or invalid, it shall be considered 

separate and severable and all the remainder of this Waiver shall remain in full force and 

effect as though such provision had not been included in this Waiver but such provision 

shall nonetheless continue to be enforceable to the extent permitted by law. 

16. This Waiver shall be governed by and construed in accordance with the laws of the 

Province of Ontario and the federal laws of Canada applicable therein. 

[Remainder of page is intentionally left blank] 
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LANDLORD AGREEMENT 

LANDLORD WAIVER 
(RELATED PARTY) 

(the “Waiver”) 

TO: WHITE OAK COMMERCIAL FINANCE, LLC (together with its successors 
and assigns, the “Agent”) for and on behalf of the Lenders (as such term is 
defined below) 

RE: Credit agreement entered into or to be entered into among, inter alios, Nygard 
Holdings (USA) Limited, Nygard Inc., Fashion Ventures, Inc., Nygard NY Retail, 
LLC, as borrowers, Nygard Enterprises Ltd., 4093879 Canada Ltd., Nygard 
Properties Ltd., Nygard International Partnership, 4093887 Canada Ltd., as 
guarantors, the lenders from time to time party thereto (the “Lenders”) and the 
Agent (as amended, modified, extended, renewed, restated, supplemented, 
replaced, or otherwise modified from time to time, the “Credit Agreement”) All 
capitalized terms used herein and not otherwise defined shall have the meanings 
assigned to such terms in the Credit Agreement. 

AND RE: Lease of the premises located at 14401 South San Pedro Street, Gardena, 
California (the “Premises”), as more fully described in the Lease (defined below) 

DATE: December 10, 2019 

WHEREAS Edson’s Investments Inc. (the “Landlord”) is the owner of the Premises and has 
entered into a lease agreement with Nygard Inc., a corporation duly incorporated under the laws 
of the State of Delaware (the “Tenant”) dated as of April 15, 1994, as amended by a lease 
amending agreement dated October 15, 1999, copies of which are attached hereto as Schedule 
“A” (the “Lease”), pursuant to which the Tenant has acquired a leasehold interest in all or a 
portion of the Premises; 

AND WHEREAS the Tenant is granting, among other things, security interests, mortgages 
and/or hypothecs pursuant to one or more security agreements, deeds of hypothec or other 
similar agreements (collectively, the “Security Agreements”) in favour of the Agent and the 
Lenders in all the Tenant’s present and after-acquired property, assets and undertaking, including 
inventory, equipment and all tangible property which is now or in the future may become located 
at, installed in or affixed to, the Premises, and the proceeds thereof (collectively, the 
“Collateral”), in order to secure the Tenant’s indebtedness, obligations and liabilities to the 
Agent and the Lenders (collectively, the “Obligations”); 

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the Landlord agrees in favour of the Agent as follows: 

1. The Lease is in full force and effect and has not been assigned, amended, modified, or
supplemented except as set forth in Schedule “A” hereto, and represents the entire
agreement between the Landlord and the Tenant.

2. There is no defense, offset, claim or counterclaim by or in favour of the Landlord against
the Tenant under the Lease or against the obligations of the Landlord under the Lease.
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3. No notice of default has been given under or in connection with the Lease which has not
been cured, and the Landlord has no knowledge of any occurrence of any other default or
event which could with the passage of time become an event of default, under or in
connection with the Lease. The Lease is in good standing in all respects and all rents due
and payable by the Tenant thereunder as of the date hereof have been paid in full.

4. Until this Waiver is terminated in accordance with Section 14, the Landlord (i) disclaims
any interest in the Collateral, (ii) confirms that it has no lien, security interest, claim,
rights of levy or distraint, mortgage, general assignment, charge, privilege or hypothec in,
of or on the Collateral, (iii) agrees not to levy or distrain upon any of the Collateral or to
assert any claim or privilege against the Collateral or the Tenant with respect to the
Collateral for any reason, and (iv) agrees to not terminate the Lease without the prior
written approval of the Agent.

5. The Collateral may be stored, placed, kept, utilized and/or installed at the Premises and
shall not be deemed a fixture or part of such real and immovable property but shall at all
times be considered personal property, whether or not any of the Collateral becomes
related to such real and immovable property or that an interest therein arises under any
law pertaining to real and immovable property.

6. The Landlord acknowledges and agrees that the Tenant’s granting of security interests
and/or hypothecation to the Agent in the Collateral shall not constitute a default under the
Lease, nor shall it permit the Landlord to terminate the Lease or re-enter or repossess the
Premises or otherwise be the basis for the exercise of any remedy by the Landlord, and
the Landlord hereby consents to the granting of the hypothecation, assignment and
security interest in the Collateral pursuant to the Security Agreements, and any
amendments, revisions or replacements thereof from time to time, to the extent that the
consent thereto of the Landlord is required under the Lease.

7. The Agent, and its officers, employees, invitees, agents, and any receiver, receiver and
manager or other representatives of the Agent, may, at its option, from time to time, enter
the Premises for the purpose of inspecting, possessing, removing, selling (by way of
public or private auction), advertising for sale or otherwise dealing with the Collateral or
carrying on the business of the Tenant, and a rent and royalty free license shall be
irrevocable and shall continue from the date that any enforcement proceedings commence
but not to exceed a period of one hundred and eighty (180) days after the receipt by the
Agent of written notice by the Landlord directing removal of the Collateral. For greater
certainty, no rent or other amounts whatsoever shall be payable by the Agent (for the
180-day period of its occupation) or the Borrower from and after the commencement of
any insolvency or enforcement proceedings.

8. The Landlord shall not amend the Lease without the prior written consent of the Agent
(which consent shall not be unreasonably withheld) and shall give notice in writing,
concurrently with notice to the Tenant, by personal delivery, facsimile transmission or
registered mail (if postal service throughout Canada is fully operative) of any default by
the Tenant of any provisions of the Lease.
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lawful purpose, and the assignment of said Lease shall release and relieve the Agent or its 

designee of all obligations thereunder. The Landlord hereby consents to any further 

assignment of the Lease that may be made hereafter in connection with any realization by 

the Agent, a receiver appointed by the Agent, or a trustee in bankruptcy; provided that the 

Lease has not been duly terminated prior to the effective date of such assignment, all 

rents are paid to the date of assignment, and the assignee covenants directly with the 

Landlord to assume and perform the Tenant’s obligations under the Lease arising after 

the date of assignment. If the Agent so requests, the Landlord shall enter into a new lease 

with the assignee on the same terms as the Lease. 

10. The Landlord will not transfer or assign any of its interest in and to the Lease or the

Premises without providing prior written notice of such transfer or assignment to the

Agent and without first using its best efforts to obtain from any such transferee or

assignee an agreement in favour of the Agent, such agreement to be duly executed and

delivered by such transferee or assignee and to contain the terms and conditions of this

Waiver.

11. This Waiver shall enure to the benefit of the Agent and its successors and assigns and

shall be binding upon the Landlord and the successors and assigns of the Landlord. The

Landlord shall not amend, modify or terminate this Waiver without the prior written

consent of the Agent.

12. All notices to the Agent hereunder shall be in writing and shall be addressed to the Agent

at the following address:

White Oak Commercial Finance, LLC 

1155 Avenue of The Americas, 15th Floor 

New York, New York 10036 

Attention: Glenn Schwartz 

Telephone: 212-887-7943

Email address:  gschwartz@whiteoakcf.com

All notices to the Landlord hereunder shall be in writing and shall be addressed to the 

Landlord at the following address: 

Edson’s Investments Inc. 

1771 Inkster Blvd.  

Winnipeg, Manitoba R2X 1R3 

Attention: Legal Department 

Telephone: 204-982-5000

Fax: 204-697-1254

Email address:  LegalDept@Nygard.com
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13. The Landlord shall deliver to the Agent, at the address set forth in Section 12 of this

Waiver or at such other address as the Agent shall hereafter specify in writing, a copy of

any notice to the Tenant with respect to any default by the Tenant in its obligations under

the Lease or any election by the Landlord to terminate the Lease, at the same time and in

the same manner as the notice is given by the Landlord to the Tenant. The Landlord shall

allow the Agent, at the Agent’s option and without obligation, a period of thirty (30) days

from the date that the Agent receives any such notice in which to cure or cause the

Tenant to cure such default.

14. This Waiver shall continue in full force and effect until all Obligations have been fully

paid and performed and the Agent has no further obligation to extent credit

accommodations to the Tenant.

15. If any provision of this Waiver is illegal, unenforceable or invalid, it shall be considered

separate and severable and all the remainder of this Waiver shall remain in full force and

effect as though such provision had not been included in this Waiver but such provision

shall nonetheless continue to be enforceable to the extent permitted by law.

16. This Waiver shall be governed by and construed in accordance with the laws of the

Province of Ontario and the federal laws of Canada applicable therein.
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LANDLORD AGREEMENT 

LANDLORD WAIVER 
(RELATED PARTY) 

(the “Waiver”) 

TO: WHITE OAK COMMERCIAL FINANCE, LLC (together with its successors 
and assigns, the “Agent”) for and on behalf of the Lenders (as such term is 
defined below) 

RE: Credit agreement entered into or to be entered into among, inter alios, Nygard 
Holdings (USA) Limited, Nygard Inc., Fashion Ventures, Inc., Nygard NY Retail, 
LLC, as borrowers, Nygard Enterprises Ltd., 4093879 Canada Ltd., Nygard 
Properties Ltd., Nygard International Partnership, 4093887 Canada Ltd., as 
guarantors, the lenders from time to time party thereto (the “Lenders”) and the 
Agent (as amended, modified, extended, renewed, restated, supplemented, 
replaced, or otherwise modified from time to time, the “Credit Agreement”). All 
capitalized terms used herein and not otherwise defined hall have the meanings 
assigned to such terms in this Credit Agreement. 

AND RE: Lease of the premises located at 14421 South San Pedro Street, Los Angeles, 
California (the “Premises”), as more fully described in the Lease (defined below). 

DATE: December 10, 2019 

WHEREAS Edson’s Investments Inc. (the “Landlord”) is the owner of the Premises and has 
entered into a lease agreement with Nygard Inc., a corporation duly incorporated under the laws 
of the State of Delaware (the “Tenant”) dated as of May 1, 2015, a copy of which is attached 
hereto as Schedule “A” (the “Lease”), pursuant to which the Tenant has acquired a leasehold 
interest in all or a portion of the Premises; 

AND WHEREAS the Tenant is granting, among other things, security interests, mortgages 
and/or hypothecs pursuant to one or more security agreements, deeds of hypothec or other 
similar agreements (collectively, the “Security Agreements”) in favour of the Agent and the 
Lenders in all the Tenant’s present and after-acquired property, assets and undertaking, including 
inventory, equipment and all tangible property which is now or in the future may become located 
at, installed in or affixed to, the Premises, and the proceeds thereof (collectively, the 
“Collateral”), in order to secure the Tenant’s indebtedness, obligations and liabilities to the 
Agent and the Lenders (collectively, the “Obligations”); 

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the Landlord agrees in favour of the Agent as follows: 

1. The Lease is in full force and effect and has not been assigned, amended, modified, or
supplemented except as set forth in Schedule “A” hereto, and represents the entire
agreement between the Landlord and the Tenant.

2. There is no defense, offset, claim or counterclaim by or in favour of the Landlord against
the Tenant under the Lease or against the obligations of the Landlord under the Lease.
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3. No notice of default has been given under or in connection with the Lease which has not 
been cured, and the Landlord has no knowledge of any occurrence of any other default or 
event which could with the passage of time become an event of default, under or in 
connection with the Lease. The Lease is in good standing in all respects and all rents due 
and payable by the Tenant thereunder as of the date hereof have been paid in full.

4. Until this Waiver is terminated in accordance with Section 14, the Landlord (i) disclaims 
any interest in the Collateral, (ii) confirms that it has no lien, security interest, claim, 
rights of levy or distraint, mortgage, general assignment, charge, privilege or hypothec in, 
of or on the Collateral, (iii) agrees not to levy or distrain upon any of the Collateral or to 
assert any claim or privilege against the Collateral or the Tenant with respect to the 
Collateral for any reason, and (iv) agrees to not terminate the Lease without the prior 
written approval of the Agent.

5. The Collateral may be stored, placed, kept, utilized and/or installed at the Premises and 
shall not be deemed a fixture or part of such real and immovable property but shall at all 
times be considered personal property, whether or not any of the Collateral becomes 
related to such real and immovable property or that an interest therein arises under any 
law pertaining to real and immovable property.

6. The Landlord acknowledges and agrees that the Tenant’s granting of security interests 
and/or hypothecation to the Agent in the Collateral shall not constitute a default under the 
Lease, nor shall it permit the Landlord to terminate the Lease or re-enter or repossess the 
Premises or otherwise be the basis for the exercise of any remedy by the Landlord, and 
the Landlord hereby consents to the granting of the hypothecation, assignment and 
security interest in the Collateral pursuant to the Security Agreements, and any 
amendments, revisions or replacements thereof from time to time, to the extent that the 
consent thereto of the Landlord is required under the Lease.

7. The Agent, and its officers, employees, invitees, agents, and any receiver, receiver and 
manager or other representatives of the Agent, may, at its option, from time to time, enter 
the Premises for the purpose of inspecting, possessing, removing, selling (by way of 
public or private auction), advertising for sale or otherwise dealing with the Collateral or 
carrying on the business of the Tenant, and a rent and royalty free license shall be 
irrevocable and shall continue from the date that any enforcement proceedings 
commence but not to exceed a period of one hundred and eighty (180) days after the 
receipt by the Agent of written notice by the Landlord directing removal of the Collateral. 
For greater certainty, no rent or other amounts whatsoever shall be payable by the Agent 
(for 180-day period of its occupation) or the Borrower from and after the commencement 
of any insolvency or enforcement proceedings.

8. The Landlord shall not amend the Lease without the prior written consent of the Agent 
(which consent shall not be unreasonably withheld) and shall give notice in writing, 
concurrently with notice to the Tenant, by personal delivery, facsimile transmission or 
registered mail (if postal service throughout Canada is fully operative) of any default by 
the Tenant of any provisions of the Lease. 



– 3 – 

  

assignment of the Lease that may be made hereafter in connection with any realization by 

the Agent, a receiver appointed by the Agent, or a trustee in bankruptcy; provided that the 

Lease has not been duly terminated prior to the effective date of such assignment, all 

rents are paid to the date of assignment, and the assignee covenants directly with the 

Landlord to assume and perform the Tenant’s obligations under the Lease arising after 

the date of assignment. If the Agent so requests, the Landlord shall enter into a new lease 

with the assignee on the same terms as the Lease. 

10. The Landlord will not transfer or assign any of its interest in and to the Lease or the 

Premises without providing prior written notice of such transfer or assignment to the 

Agent and without first using its best efforts to obtain from any such transferee or 

assignee an agreement in favour of the Agent, such agreement to be duly executed and 

delivered by such transferee or assignee and to contain the terms and conditions of this 

Waiver. 

11. This Waiver shall enure to the benefit of the Agent and its successors and assigns and 

shall be binding upon the Landlord and the successors and assigns of the Landlord. The 

Landlord shall not amend, modify or terminate this Waiver without the prior written 

consent of the Agent. 

12. All notices to the Agent hereunder shall be in writing and shall be addressed to the Agent 

at the following address: 

White Oak Commercial Finance, LLC 

1155 Avenue of The Americas, 15th Floor  

New York, New York 10036 

Attention:  Glenn Schwartz  

Telephone:  212-887-7943 

Email address:  gschwartz@whiteoakcf.com  

 

All notices to the Landlord hereunder shall be in writing and shall be addressed to the 

Landlord at the following address: 

Edson’s Investments Inc. 

1771 Inkster Blvd.  

Winnipeg, Manitoba R2X 1R3 

 

Attention:  Legal Department  

Telephone:  204-982-5000 

Fax:   204-697-1254 

Email address:  LegalDept@Nygard.com 

 

13. The Landlord shall deliver to the Agent, at the address set forth in Section 12 of this 

Waiver or at such other address as the Agent shall hereafter specify in writing, a copy of 

any notice to the Tenant with respect to any default by the Tenant in its obligations under 

the Lease or any election by the Landlord to terminate the Lease, at the same time and in 
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the same manner as the notice is given by the Landlord to the Tenant. The Landlord shall 

allow the Agent, at the Agent’s option and without obligation, a period of thirty (30) days 

from the date that the Agent receives any such notice in which to cure or cause the 

Tenant to cure such default. 

14. This Waiver shall continue in full force and effect until all Obligations have been fully 

paid and performed and the Agent has no further obligation to extent credit 

accommodations to the Tenant. 

15. If any provision of this Waiver is illegal, unenforceable or invalid, it shall be considered 

separate and severable and all the remainder of this Waiver shall remain in full force and 

effect as though such provision had not been included in this Waiver but such provision 

shall nonetheless continue to be enforceable to the extent permitted by law. 

16. This Waiver shall be governed by and construed in accordance with the laws of the 

Province of Ontario and the federal laws of Canada applicable therein. 
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LANDLORD WAIVER 
(RELATED PARTY)

(the “Waiver”)

TO: WHITE OAK COMMERCIAL FINANCE, LLC as the administrative agentand 
collateral agent (together with its successors and  assigns,  the  “Agent”)  for  and  
on  behalf  of  the  Lenders  (as  such  term is defined below)

RE: Credit  agreement  entered  into  or  to  be  entered  into  among,  inter  alios,  
ISTygardNygard Holdings (USA) Limited, Nygard Inc., Fashion Ventures, Inc., 
Nygard NY Retail, LLC,  as  borrowers,  Nygard  Enterprises  Ltd.,  4093879  
Canada Ltd., Nygard Properties  Ltd.,  Nygard  International  Partnership,  
4093887 Canada Ltd., as guarantors, the lenders from time to time party thereto 
(the “Lenders”)  and the Agent  (as  amended,  modified,  extended,  renewed, 
restated, supplemented, replaced, or otherwise modified from time to time, the 
“Credit Agreement”). All capitalized terms used herein and not otherwise 
defined shall have the meanings assigned to such terms in the Credit Agreement.

ANDREAND RE:     Lease  of  the  premises  located  at  312  &  332  East  Rosecrans  Avenue, 
Gardena, California (the “Premises”), as more fully described in the Lease 
(defined below)

DATE: December 10,10, 2019

WHEREAS Brause Investments hieInc.  (the  “Landlord”)  is  the  owner  of  the  Premises  and 
has entered into a lease agreement with Nygard Inc., a corporation duly incorporated under the 
laws of the State of Delaware (the “Tenant”) dated as of October 15, 1999, as amended by a 
lease amending agreement dated May 1, 2014, copies of which are attached hereto as Schedule 
“A” (the “Lease”), pursuant to which the Tenant has acquired a leasehold interest in all or a 
portion of the Premises;

AND  WHEREAS  the  Tenant  is  granting,  among  other  things,  security  interests, 
mortgages and/or hypothecs  pursuant  to  one  or  more  security  agreements,  deeds  of 
hypothec  or  other similar  agreements  (collectively,  the  “Security  Agreements”)  in  favour 
of the Agent and the Lenders in all the Tenant’s present and after-acquired property, assets and 
undertaking, including inventory, equipment and all tangible property which is now or in the 
future may become located at,   installed   in   or   affixed   to,   the   Premises,   and   the 
proceeds thereof (collectively,  the “Collateral”),  in  order  to  secure  the  Tenant’s 
indebtedness, obligations and liabilities to the Agent and the Lenders (collectively, the 
“Obligations”);

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the Landlord agrees in favour of the Agent as follows:

1. The Lease is in full force and effect and has not been assigned, amended, modified, or 
supplemented except as set forth in Schedule “A” hereto, and represents the entire 
agreement between the Landlord and the Tenant.

2. There is no defense, offset, claim or counterclaim by or in favour of the Landlord against 
the Tenant under the Lease or against the obligations of the Landlord under the Lease.

LANDLORD AGREEMENT
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3. No notice of default has been given under or in connection with the Lease which has not 
been cured, and the Landlord has no knowledge of any occurrence of any other default or 
event which could  with  the  passage  of  time  become  an  event  of  default,  under  or 
in connection with the Lease. The Lease is in good standing in all respects and all rents 
due and payable by the Tenant thereunder as of the date hereof have been paid in full.

4. Until this Waiver is terminated in accordance with Section 14, the Landlord (i) disclaims 
any interest in the  Collateral,  (ii)  confirms  that  it  has  no  lien,  security  interest, 
claim, rights of levy or distraint, mortgage, general assignment, charge, privilege or 
hypothec in, of or on the Collateral, (iii) agrees not to levy or distrain upon any of the 
Collateral or to assert  any  claim  or  privilege  against  the  Collateral  or  the  Tenant 
with respect to the Collateral for any reason,  and  (iv)  agrees  to  not  terminate  the 
Lease  without  the  prior written approval of the Agent.

5. The Collateral may be stored, placed, kept, utilized and/or installed at the Premises and 
shall not be deemed a fixture or part of such real and immovable property but shall at all 
times  be  considered  personal  property,  whether  or  not  any  of  the  Collateral 
becomes related to such real and immovable property or that an interest therein arises 
under any law pertaining to real and immovable property.

6. The Landlord acknowledges  and  agrees  that  the  Tenant’s  granting  of  security 
interests and/or hypothecation to the Agent in the Collateral shall not constitute a default 
under the Lease, nor shall it permit the Landlord to terminate the Lease or re-enter or 
repossess the Premises or otherwise be the basis for the exercise of any remedy by the 
Landlord, and the Landlord hereby consents to the granting of the hypothecation, 
assignment and security interest  in  the  Collateral  pursuant  to  the  Security 
Agreements,   and   any amendments, revisions or replacements thereof from time to 
time, to the extent that the consent thereto of the Landlord is required under the Lease.

7. The Agent, and its officers, employees, invitees, agents, and any receiver, receiver and 
manager or other representatives of the Agent, may, at its option, from time to time, enter 
the  Premises  for  the  purpose  of  inspecting,  possessing,  removing,  selling  (by  way 
of public or private auction), advertising for sale or otherwise dealing with the Collateral 
or carrying  on  the  business  of  the  Tenant,  and  a  rent  and  royalty  free  license  
shall be irrevocable and shall continue from the date the that any enforcement 
proceedings commence but not to exceed a period of one hundred and eighty (180) days 
after the receipt by the Agent of written notice by the Landlord directing removal of the 
Collateral. For greater certainty, no rent or other amounts whatsoever shall  be  payable  
by  the Agent (for the 180-day period of its occupation) or the Borrower from and after 
the commencement of any insolvency or enforcement proceedings.

8. The Landlord shall not amend the Lease without the prior written consent of the Agent 
(which  consent  shall  not  be  unreasonably  withheld)  and  shall  give  notice  in 
writing, concurrently with notice to the Tenant, by personal delivery, facsimile 
transmission or registered mail (if postal service throughout Canada is fully operative) of 
any default by the Tenant of any provisions of the Lease.

1. If the Agent or its designee becomes the lessee under the Lease in connection with any realization by 
the Agent, a receiver appointed by the Agent, or a trustee in bankruptcy, under the Security 
Agreements, such lessee may sublease or assign said Lease for any

-3-
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lawful purpose, and the assignment of said Lease shall release and relieve the Agent or its 
designee  of  all  obligations  thereunder.  The  Landlord  hereby  consents  to  any  
further assignment of the Lease that may be made hereafter in connection with any 
realization by the Agent, a receiver appointed by the Agent, or a trustee in bankruptcy; 
provided that the Lease has not been duly  terminated  prior  to  the  effective  date  of 
such assignment, all rents are paid to the date of  assignment,  and  the  assignee 
covenants directly with the Landlord to assume and perform the Tenant’s obligations 
under the  Lease arising after the date of assignment. If the Agent so requests, the 
Landlord shall enter into a new lease with the assignee on the same terms as the Lease.

2.10. The Landlord will not transfer  or  assign  any  of  its  interest  in  and  to  the  Lease  or the 
Premises  without  providing  prior  written  notice  of  such  transfer  or  assignment to the Agent 
and without first  using  its  best  efforts  to  obtain  from  any  such transferee or assignee an 
agreement in favour of the Agent, such agreement to be duly executed and delivered by such 
transferee or assignee and to contain the terms and conditions of this Waiver.

3.11. This Waiver shall enure to the benefit of the Agent and its successors and assigns and shall 
be binding upon the Landlord and the successors and assigns of the Landlord. The Landlord  shall  
not  amend,  modify  or  terminate  this  Waiver  without  the  prior written consent of the Agent.

4.12. All notices to the Agent hereunder shall be in writing and shall be addressed to the Agent at 
the following address:

White Oak Commercial Finance, LLC 
1155 Avenue of The Americas, 15th  

Floor New York, New York 10036

Attention: Glenn Schwartz
Telephone: 212-887-7943
Email address: gschwartz@whiteoakcf.com

All notices to the Landlord hereunder shall be in writing and shall be addressed to the 
Landlord at the following address:

Brause  Investments 
Inc. 1771 Inkster Blvd.
Winnipeg, Manitoba R2X 1R3

Attention: Legal Department
Telephone: 204-982-5000

Fax: 204-697-1254LegalDept@N ygard.com
Email address:

LegalDe
pt@Nygard.com

10.13. The Landlord shall deliver to  the  Agent,  at  the  address  set  forth  in  Section  12  of 
this Waiver or at such other address as the Agent shall hereafter specify in writing, a copy 
of

-4-

mailto:gschwartz@whiteoakcf.com
mailto:LegalDept@nygard.com
mailto:LegalDept@nygard.com


– 4 –

any notice to the Tenant with respect to any default by the Tenant in its obligations under 
the Lease or any election by the Landlord to terminate the Lease, at the same time and in 
the same manner as the notice is given by the Landlord to the Tenant. The Landlord shall 
allow the Agent, at the Agent’s option and without obligation, a period of thirty (30) days 
from the  date  that  the  Agent  receives  any  such  notice  in  which  to  cure  or  cause 
the Tenant to cure such default.

14. This Waiver shall continue in full force and effect until all Obligations have been fully paid   
and   performed   and   the   Agent   has   no   further   obligation   to   extent   credit 
accommodations to the Tenant.

15. If any provision of this Waiver is illegal, unenforceable or invalid, it shall be considered 
separate and severable and all the remainder of this Waiver shall remain in full force and effect as 
though such provision had not been included in this Waiver but such provision shall nonetheless 
continue to be enforceable to the extent permitted by law.

16. This  Waiver  shall  be  governed  by  and  construed  in  accordance  with  the  laws  of the 
Province of Ontario and the federal laws of Canada applicable therein.

DATED as of the date first written above.

BRAUSE INVESTMENTS INC. Per:

Name: James R. Bennett Title: Director
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Caylor, Jack

Subject: FW: July Rental invoices

Attachments: 2020 07 01 312 East Rosecrans Ave.pdf; 2020 07 01 14401 S San Pedro $21916.pdf; 

2020 07 01 14421 S San Pedro (6p) $25162.pdf; 2020 07 01 Brause Statement of rents 

owed.pdf; 2020 07 01 Edsons Statement of rents owed.pdf; 2020 07 01 Gardena Store 

$5664.00.pdf

From: Sandra Fawcett <sandra@sandrafawcett.ca>  
Sent: Tuesday, June 30, 2020 9:31 PM 
To: Patel, Pritesh <PPatel@Richter.ca>; Finley, Eric <EFinley@Richter.ca> 
Subject: FW: July Rental invoices 

Attention! Courriel externe | External Email
Mr. Patel . 

I have been instructed by Edson’s Investments Inc and Brause Investments Inc to send you the rental invoices for July, 
2020. 

Please be advised that the rents are due July 1, 2020.  

For your convenience I am also sending statements for outstanding balances to July 1 2020.  

You are once again being informed that you are on notice to vacant the premises immediately.   As you are aware you 
received your 30 day notice to vacate with the last communication.  

Again, I acknowledge your attempt to avoid payment by providing lease waivers in response to the request for rents, 
however, we do not acknowledge the validity of such waivers and respectfully demand payment immediately. 

Please send money orders or drafts to the respective companies delivered to my office at: 

12764 Yonge Street 
PO Box 2046 
Richmond Hill, ON  
L4E 1A3  

Not withstanding, payment in full is due three days from July 1, 2020.    

Sincerely, 

Sandra Fawcett
Sandra L Fawcett, CA

Chartered Accountant 
12764 Yonge Street Box 2046 Richmond Hill ON L4E 1A3  

Tel  905-773-0024    Fax  905-773-3075   

IMPORTANT NOTICE: This message and any attachments are intended only for the use of the individual or entity to which it is addressed. This 
message may contain information that is privileged, confidential and exempt from disclosure under applicable law. If the reader of this 
message is not the intended recipient, or the employee or agent responsible for delivering the message to the intended recipient, you are 
notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this communication in 
error, please notify the sender by return e-mail and delete this message and any attachments from your system.  
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Writer’s Name G. Bruce Taylor 
Direct Telephone 204-934-2566 
E-mail Address GBT@tdslaw.com 
Direct Fax 204-934-2570 

July 6, 2020 

VIA E-MAIL  

Levene Tadman Golub Law Corporation 
700-330 St. Mary Avenue  
Winnipeg, Manitoba   R3C 3Z5 
Attention: Wayne Onchulenko 

Lerners LLP 
2400-130 Adelaide Street W.  
Toronto, ON  M5H 3P5 
Attention: Domenico Magisano 

 
Dear Sirs: 

Re: Richter Advisory Group Inc. and 
Nygard International Partnership et al.  

 Payroll Funds Reimbursement   
 Our Matter No. 0173004 GBT    

You are counsel for Edson’s Investments Ltd. (“Edson’s”). 

We write on behalf of Richter Advisory Inc. in its capacity as court-appointed 
receiver and manager of Nygård Holdings (USA) Limited, Nygard Inc., Fashion Ventures, Inc., 
Nygard NY Retail, LLC, Nygard Enterprises Ltd., Nygard International Partnership,  Nygard 
Properties Ltd., 4093879 Canada Ltd., and 4093887 Canada Ltd (the “Debtors”). 

As you are aware, White Oak Commercial Finance, LLC and Second Avenue 
Capital Partners, LLC (collectively, the “Lenders”) provided a revolving credit facility (the 
“Credit Facility”) to the Debtors. 

In connection with the Credit Facility, BMO provided a MasterCard credit card 
facility (the “MasterCard Facility”), secured by a cash pledge drawn by Nygard International 
Partnership against the Credit Facility.  

The MasterCard Facility included a certain MasterCard account (the “Canadian 
Utilities Card”), agreed by the Debtors to be used solely for the purpose of funding payment 
of Canadian utility obligations of certain Debtors. In fact, the MasterCard Facility was repaid to 
BMO in full by means of the application by BMO of the cash security. 

Nygard International Partnership MasterCard records and invoices from 
SoCalGas Company (“SoCalGas”) and the City of Los Angeles Department of Water & Power 
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(the “LADWP”) reveal that in the two days prior to the Receiver’s appointment, payments 
totaling USD$71,227.94 (CDN$104,331.34) were made on utilities accounts of Edson’s 
Investments Inc. in California, by means of improper use of the Canadian Utilities Card. On 
March 16 and 17, 2020, a total of 17 payments were made to SoCalGas and the LADWP using 
the Canadian Utilities Credit Card, including a payment of USD$3,586.09 and a payment of 
USD$60,000.00 to one of Edson’s accounts with the LADWP on March 16 and 17, 2020.  

It appears that the payment to the LADWP of USD$63,586.09 using the 
Canadian Utilities Card was deliberately made to create a credit (the “LADWP Credit”) with 
the LADWP in favour of Edson’s. Notwithstanding that Edson’s did not fund the payment that 
resulted in the LADWP Credit, it has come to the Receiver’s attention that shortly after that 
payment was made on March 17, 2020, Greg Fenske and Angela Dyborn contacted the 
LADWP seeking a refund to Edson’s of the LADWP Credit. It is the Receiver’s understanding 
that the credit amount was not paid by LADWP to Edson’s, and that the Edson’s account with 
LADWP continues to have a substantial credit balance.  

The Receiver hereby demands payment from Edson’s of the said sum of 
USD$71,227.94 (CDN$104,331.21).  

The LADWP Credit is Property subject to the Receivership Order (as amended), 
and the Receiver is entitled to have the amount of the LADWP Credit paid to it. The Receiver 
hereby demands that Edson’s immediately irrevocably direct LADWP to pay the said credit 
amount to the Receiver.   

Yours truly, 
 

THOMPSON DORFMAN SWEATMAN LLP 
 

For:  
 
 

G. Bruce Taylor  
 

GBT/mml 
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Writer's Name G. Bruce Taylor
Direct Telephone 204-934-25
E-mail Address mml@tdslaw.com
Direct Fax 204-934-0570

July 6, 2020

Los Angeles Department of Water and Power
PO Box 51111
Los Angeles, California 90051-0100

Dear Sirs/Mesdames:

Re: Richter Advisory Group Inc. and
Nygard International Partnership et al.
Edson's Investments Inc. Utility Account Credits
Our Matter No. 0173004 GBT

We are counsel for Richter Advisory Group Inc. in its capacity of court-
appointed receiver and manager of Nygard Holdings (USA) Limited, Nygard Inc., Fashion
Ventures, Inc., Nygard NY Retail, LLC, Nygard Enterprises Ltd., Nygard International
Partnership, Nygard Properties Ltd., 4093879 Canada Ltd., and 4093887 Canada Ltd.
(collectively, the "Debtors").

On March 18, 2020, Richter Advisory Group Inc. (the "Receiver") was
appointed as receiver and manager of the Debtors by order (the "Receivership Order") of the
Manitoba Court of Queen's Bench. A copy the Receivership Order is enclosed for your
convenience.

Also on March 18, 2020, the Receiver, as duly appointed foreign representative
of the Debtors, commenced proceedings in the United States Bankruptcy Court for the Southern
District of New York (the "US Court") pursuant to the US Bankruptcy Code seeking
recognition by the US Court of the Canadian proceedings as a foreign main proceeding. The
US Court granted a final recognition order on April 14, 2020. A copy of the Orders of the US
Court are enclosed for your convenience.

Nygard International Partnership MasterCard records and invoices from the Los
Angeles Department of Water and Power (the "LADWP") reveal that in the two days prior to
the Receiver's appointment, payments totaling USD68,867.94 were made on utilities accounts
of Edson's Investments Inc. ("Edson's") in California, by means of use of a MasterCard
account (the "Canadian Utilities Card") of Nygard International Partnership., agreed by the

Toll Free: 855.483.7529 • 1700 — 242 Hargrave Street • Winnipeg, Manitoba • Canada R3C OV1 TDSLAW.COM
TDS is the exclusive member firm In Manitoba, Canada for Lex Mundl — the world's leading network of Independent law firms with in-depth experience In 100+ countries worldwide.-
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Debtors to be used solely for the purpose of funding payment of Canadian utility obligations of
certain Debtors.

On March 16 and 17, 2020, a total of 9 payments were made to the LADWP

using the Canadian Utilities Credit Card on the following Edson's accounts (collectively, the
"Accounts"):

Account No. Property Serviced Amount (USD)

330 865 1000 1 Yawl Street #1, Marina Del Rey, California 90292 $1,151.85

430865 1000 1 Yawl Street #2, Marina Del Rey, California 90292 $750.00

230865 1000 1 Yawl Street, Marina Del Rey, California 90292 - 7159 $2,600.00

830865 1000 17 Yawl Street, Apt 1, Marina Del Rey, California 90292 $250.00

930865 1000 17 Yawl Street, Apt 2, Marina Del Rey, California 90292 $150.00

930 865 1000 17 Yawl Street, Apt 2, Marina Del Rey, California 90292 $300.00

040865 1000 17 Yawl Street, Apt 3, Marina Del Rey, California 90292 $80.00

067765 1000 5409 Ocean Front Walk, Marina Del Rey, California 90292 $3,586.09

067765 1000 5409 Ocean Front Walk, Marina Del Rey, California 90292 $60,000.00

Total: $68,867.94

It appears that the payment to LADWP of USD$63,586.09 using the Canadian

Utilities Card was deliberately made to create a credit (the "LADWP Credit") with LADWP

in favour of Edson's. Notwithstanding that Edson's did not fund the payment that resulted in

the LADWP Credit, it has now come to the Receiver's attention that shortly after that payment

was made on March 17, 2020, Greg Fenske and Angela Dyborn, on behalf of Edson's, contacted

the LADWP seeking a refund to Edson's of the LADWP Credit using Edson's company number

C1622903.

The LADWP Credit is Property subject to the Receivership Order (as amended),

and the Receiver is entitled to have the amount of the LADWP Credit paid to it. The Receiver

hereby demands that the LADWP immediately refund the said credit amount to the Receiver.

Payment can be made by cheque payable to the order of Richter Advisory Group Inc., mailed
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to our firm to the attention of the writer, or by wire. We can provide you with wire instructions
upon receipt of confirmation from you that you will pay the said credit amount.

Any steps taken by the LADWP to refund the LADWP Credit to Edson's
directly and/or apply the LADWP Credit to any outstanding balance on the Accounts constitute
interference with Property subject to the Receivership Order and constitute breaches of the
Receivership Order. We expect that the LADWP will not take any steps to refund or otherwise
apply the LADWP Credit to any outstanding balance on the Accounts. Please confirm
immediately.

Yours truly,

THOMPSON DORFMAN SWEATMAN LLP

ev2-

GBT/mml
Encls.

G. Bruce Taylor
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