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SUPPLEMENTAL AUTHORITIES

The respondents intend to rely on the following supplementary authorities on the hearing of
the application:

1. The admissibility of pre-contractual negotiations in the interpretation of an agreement

a. Ontario First Nations (2008) Limited Partnership v. Ontario Lottery and Gaming
Corporation, 2021 ONCA 592 at para. para. 61 to 65

2. When interpreting a contract, an adjudicator should read the text in a fashion that
accords with sound commercial principles and good business sense, avoiding a
commercially absurd result, objectively assessed

a. 2484234 Ontario Inc v Hanley Park Developments Inc, 2020 ONCA 273 at para 64

3. The admissibility of post-contractual conduct in the interpretation of an agreement
a. Shewchuk v Blackmont Capital Inc, 2016 ONCA 912 at para 41 to 50
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Court File No. CV 22-006852-0000CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:
PRICEWATERHOUSECOOPERS INC.,
(In its Capacity As Court-Appointed Receiver And Manager Of Bridging Finance Inc.)
Applicant

and

NORTHERN CITADEL CAPITAL INC.; ONESONE DAVENPORT INC.; 181 DAVENPORT

RETAIL INC.
Respondents
FACTUM OF THE NON-PARTY
KHASHAYAR KHAVARI
1. The Non-Party, Khashayar Khavari (“Khash”) has brought a motion to intervene as an
added party in this application pursuant to Rule 13.01.
2. This factum addresses two issues: (1) why Khash should be granted leave to intervene in

this application; and (2) if granted leave to intervene, Khash’s position on the underlying

application (the “PwC Application”).

3. On the motion for leave to intervene, Khash should be granted leave because he satisfies

either of the first two criteria in the disjunctive test for leave to intervene under Rule 13.01.

4, If granted leave to intervene in the PwC Application, Khash supports the applicants’

request to appoint a receiver, but respectfully requests several modest amendments to the draft
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receivership order to protect his interests in the companies over which the applicant seeks to

appoint a receiver.

PART I - FACTS

5. In the underlying application, the applicant, PricewaterhouseCoopers Inc. (“PwC”) seeks
to appoint a receiver over three corporate entities: Northern Citadel Capital Inc. (“Northern
Citadel”); One8One Davenport Inc. (“One8One”), and 181 Davenport Retail Inc.® These

companies relate to a real estate development at 181 Davenport Avenue, Toronto.?

6. These companies are or were controlled by Sam Mizrahi (“Mizrahi”). As a result, Mizrahi
is the sole human face and the instructing mind of the Respondents’ position on this application,

having sworn the only affidavit in the Respondents’ Application Record.?

1. Khash owns 100% of the shares of Northern Citadel, 50% of the shares of One8One
Davenport, and has a 50% interest in 181 Retail.* Khash’s interest in these corporations is the
subject of ongoing litigation between Khash and Mizrahi (the “Khash Litigation”). But for
Mizrahi’s conduct as alleged in the Khash Litigation, Khash would have had the same participation
rights in the PwC Application that Mizrahi does as an affiant and a directing mind of the corporate
defendants. Khash has brought a motion to intervene in the present application to protect his
interests in these companies and the relief sought with respect to these companies in the Khash

Litigation.

! Notice of Application, Exhibit “A” to the Affidavit of Kashayar Khavari, Motion Record (“MR”), Tab 2, p. 25ff.
2 Notice of Application, para. 10, Exhibit “A” to the Affidavit of Kashayar Khavari, MR, Tab 2, p. 29.

3 Affidavit of Sam Mizrahi, Respondents Application Record, Tab 1, p. B-1-51.

4 Affidavit of Kashayar Khavari, paras. 11-13, MR, Tab 2, p. 16.
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8. On his motion for leave to intervene, the Court need not make any determinative findings
regarding the nature of Khash’s interests in these companies nor of any contested issues in the
Khash Litigation. It need only conclude that (1) he has an interest in the outcome of the Khash
Litigation; and (2) that interest relates to or could be affected by the PwC Application in a manner
that satisfies r. 13.01. This does not require more than a review of the pleadings in the Khash

Litigation.

Background to the Khash Litigation

9. In 2010, Khash and Mizrahi agreed to develop condominium projects together. They

agreed to be 50/50 business partners, splitting all profits.

10.  In October 2011, Khash and Mizrahi entered into a trust agreement whereby Khash
transferred his shares in the various companies he and Mizrahi had set up to Mizrahi (the “Trust

Agreement”). That agreement provides that Mizrahi would hold these shares in trust for Khash.®

11.  The Trust Agreement provides that Khash has a 50% interest in a series of project

companies that were later amalgamated to become One8One and 181 Retail .

12.  The Trust Agreement further provides that Khash has a 100% interest in Northern Citadel.”

5 Affidavit of Khashayar Khavari, para. 8, MR, Tab 2, p. 15.
6 Affidavit of Khashayar Khavari, paras. 9-11, MR, Tab 2, pp. 15-16.
7 Affidavit of Khashayar Khavari, para. 13, MR, Tab 2, p. 16.
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13.  While legal nature of the Trust Agreement is a matter of dispute in the Khash Litigation,
Mizrahi admits in his statement of defence in that litigation the key terms of the agreement as set

out above.®

14.  In the Khash Litigation, Khash has alleged significant misconduct by Mizrahi regarding
Mizrahi’s holding of Khash’s shares in Northern Citadel, One8One, 181 Retail, and others. These

allegations include:

. In June 2015, Mizrahi admitted that he had mismanaged the 181 Davenport project;

o The financial report Mizrahi had provided up until that that time had been
inaccurate;

° In July 2016, Khash demanded his shares in trust be returned to him;

. Mizrahi then locked Khash out of their offices and changed the locks;

° Mizrahi admitted that he had removed funds from the various development projects

(including 181 Davenport) and that he would not return them;

. Mizrahi threatened that if Khash took legal action, he would lose all his money;

° Mizrahi withheld material information from Khash and misled him about the

projects’ debts and use of loan proceeds (including for 181 Davenport); and

8 Affidavit of Khashayar Khavari, para. 14, MR, Tab 2, p. 17; Fresh as Amended Statement of Defence and
Counterclaim, paras, 37-58, Exhibit “F” to the Affidavit of Khashayar Khavari, MR, Tab 2, pp. 1040-1045.
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. As a result of these actions, Mizrahi failed to bring 181 Davenport to completion.®

15.  Asa result of this misconduct, Khash seeks a number of different forms of relief relating
to the respondents in this application. With respect to Northern Citadel, the relief Khash seeks

includes the following:

(@)  anorder declaring that Khash is the sole shareholder;

(b)  anequitable tracing of funds other defendants received from Northern Citadel;

(c)  anorder that Khash has an equitable interest or constructive trust over any property
other defendants acquired with funds that originated with Northern Citadel; and
(d)  arectification of records to reflect Khash’s interests in Northern Citade].

16.  With respect to One80ne, the relief Khash seeks includes:

(@)  an order requiring it to account for all property it received directly or indirectly

from or on behalf of Khash;

(b)  anequitable tracing of the monies to which Khash has an entitlement;

(c)  anorder that Khash possesses and equitable interest in any such property; and

® Fresh as Amended Statement of Claim, paras. 53-63, Exhibit “F” to the Affidavit of Khashayar Khavari, MR, Tab
2, p. 1008-1010.

10 Fresh as Amended Statement of Claim, para. 1(d), Exhibit “F” to the Affidavit of Khashayar Khavari, MR, Tab 2,
p. 998-999.
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(d)  anorder imposing a constructive trust in favour of Khash over any such property.!!

17.  Given subsequent amalgamations, the remedies sought over One8One would extend to 181

as well .12

18. It is to protect the availability of these and other remedies in the Khash Litigation that

Khash now seeks leave to intervene in the PwC Application.

PART Il - LAW AND ANALYSIS

19.  The balance of this factum addresses two issues: (1) why Khash should be granted leave to
intervene in the PwC Application; and (2) if granted leave, Khash’s position on the PwC

Application.
A. Kash’s Motion for Leave to Intervene

20.  Khash has moved for leave to intervene in the PwC Application pursuant to Rule 13.01 of

the Rules of Civil Procedure. That Rule provides that:

13.01 (1) A person who is not a party to a proceeding may move for leave to
intervene as an added party if the person claims,

(@) an interest in the subject matter of the proceeding;

(b) that the person may be adversely affected by a judgment in the
proceeding; or

(c) that there exists between the person and one or more of the parties to the
proceeding a question of law or fact in common with one or more of the
questions in issue in the proceeding.

1! Fresh as Amended Statement of Claim, para. 1(b), Exhibit “F” to the Affidavit of Khashayar Khavari, MR, Tab 2,
p. 998-999.
12 affidavit of Khashayar Khavari, paras. 9-11, MR, Tab 2, pp. 15-16
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(2) On the motion, the court shall consider whether the intervention will unduly

delay or prejudice the determination of the rights of the parties to the proceeding

and the court may add the person as a party to the proceeding and may such order

as is just. 13
21.  The leading case on interventions under Rule 13.01 is Dubin C.J.O.’s decision in Peel. In
that case, Dubin C.J.O. held that “the matters to be considered are the nature of the case, the issues
which and the likelihood of the applicant being able to make a useful contribution to the resolution

of the appeal without causing injustice to the immediate parties.”*

22.  Ontario courts have confirmed that the three components to the test in Rule 13.01 are
disjunctive. In OSPCA v. Toronto Human Society, Brown J. (as he then was) reviewed the legal
framework for motions to intervene under Rule 13.01 in granting leave to intervene to a member
of the Toronto Humane Society. He noted that, while “Ontario courts have interpreted Rule 13
more narrowly in convention, non-constitutional litigation,” even in private litigation the criteria

are disjunctive.®

23. It appears that the only case to consider a motion for leave to intervene under Rule 13.01
in a contested application to appoint a receiver is Brown J.’s (as he then was) decision in Central
1 Credit Union.*® Brown J. noted that
[Clounsel were unable to point me to any prior decision of this court where a
stranger to the debtor-creditor relationship was granted status as a party intervention

on a contested application to appoint a receiver over the assets and undertaking of
the debtor.”’

13 Rules of Civil Procedure, R.R.O. 1990, Reqg. 194, r. 13.01.

14 peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada Ltd., 1990 CanL1l 6886 (Ont. C.A.).
15 OSPCA v. Toronto Humane Society, 2010 ONSC 824, at para. 14.

16 Central 1 Credit Union v. UM Financial, 2011 ONSC 5612.

17 Central 1 Credit Union v. UM Financial, 2011 ONSC 5612, at para. 21.
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By the same token, apart from Central Credit 1 Union, there do not appear to be any cases that

have denied leave to intervene on a contested application to appoint a receiver.

24.  The outcome in Central 1 Credit Union does not bind this court on this motion because it
is distinguishable from the present motion for leave to intervene. In Central 1 Credit Union, the
creditor sought to appoint a receiver over two companies that offered financial products to the
Canadian Muslim community. The proposed intervenor, Multicultural Consultancy Canada Inc.
(“MCC”), was a Shari’a advisory board for mortgage-like products. MCC sought leave to
intervene to, among other things, provide the court assistance in interpreting Shari’a law. In
dismissing its motion for leave to intervene, Brown J. noted that the proposed intervenor “does not
put itself forward as a possible creditor of [the respondent], and the material does not disclose that
any contractual relationship existed between it and [the respondent].”® In other words, the

proposed intervenor was truly a stranger to the issues in the litigation.

25.  Here, the opposite is true. While Khash may not be a party to the loans themselves that
have given rise to the PwC application to appoint a receiver, he is far from a stranger in the manner
that MCC was in Central 1 Credit Union. Unlike MCC, Khash is a creditor of the debtor
corporations. He is a shareholder of the debtor corporations—in one case having a right to 100%
of the shares. He also has contractual rights respecting these corporations, including through the

Trust Agreement. And he has claims over these corporations as part of the Khash Litigation.

26.  Moreover, unlike MCC he does not seek leave to provide submissions to the Court on

general legal or cultural or religions principles, as MCC did. Rather, he wishes to provide the Court

18 Central 1 Credit Union v. UM Financial, 2011 ONSC 5612, at para. 23.
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with practical submissions that will assist the court in insuring it does not make inconsistent

decision in different proceedings involving the same corporations.

27.  Khash should be granted leave to intervene because he satisfies either of the first two
branches of the test in Rule 13.01. As the test is disjunctive, the court need only be persuaded that

Khash satisfies one branch in order grant his motion for leave to intervene.

28.  First, Khash has “an interest in the subject matter of the litigation.” In Lafarge, the
Divisional Court held that to satisfy this criterion, the party’s interest must be greater than that of
the “general public.”® In Central 1 Credit Union, for the purposes of this branch of the test Brown

J. described the subject matter of an application to appoint a receiver as follows:

Typically the issues for a court to determine on such an application include: (i) the
existence of a debt and default; (ii) the quality of the creditor’s security; and (iii)
the need for the appointment of a receiver in view of alternate remedies available
to the creditor, the nature of the property, the likelihood of maximizing the return
to the parties, the costs associated with the appointment, and any need to preserve
the property pending realization. Those issues normally require an adjudication of
private rights as between the applicant secured creditor and the debtor respondent
with, as well, some consideration of the potential effect of the order sought on other
creditors, whether secured or otherwise, and other stakeholders of the debtor
corporation who might be affected by a receivership order.?°

29.  Here, unlike MCC in Central 1 Credit Union, Khash has interests in the subject matter of
the litigation that are significantly greater than a member of the general public. Given the relief he
seeks in the Khash Litigation with respect to the Respondent companies, which include the return
of property that the Respondent companies are alleged to have (or to have had), Khash has an

interest in the nature of the property at issue in the PwC Application. He also has an interest in

19| afarge Canada Inc. v. Ontario Environmental Review Tribunal, 2008 CanLIl 6870 (Ont. Div. Ct.), at para. 9.
20 Central 1 Credit Union v. UM Financial, 2011 ONSC 5612, at para. 22 (emphasis added.)
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preserving that property pending realization, as some of it may be the subject of relief he seeks in
the Khash litigation. Moreover, as a shareholder of the debtor companies Khash is, at a minimum,
an “other creditor” or “stakeholder” within the meaning of Brown J.’s description in Central 1

Credit Union.

30.  Second, Khash could be “adversely affected by a judgment in the proceeding.” In Lafarge,
the Divisional Court similarly noted that to satisfy this requirement, “the party must show that it
will be affected in a greater way than any member of the general public but the party need not
show that the adverse effect is direct.”?! Here, granting the receivership would give the Receiver
powers that could adversely affect Khash’s interests in a much greater way than a member of the

general public.

31.  Specifically, Paragraph 4 of the draft receivership order that the Applicant has submitted
would give the receiver significant powers that do not require any further court approval to
exercise. These include, by way of example only, the power to (1) exercise shareholder rights of
the Respondents, and (2) to cause the Respondent to file for bankruptcy. Should the Receiver
exercise either of these powers without regard to Khash’s interest and without any need further
court approval, Khash could be adversely affected. For example, as Khash is the only shareholder
of Northern Citadel, should the Receiver make us of its power to exercise shareholder rights, it
would effectively be exercising Khash’s rights. Similarly, a bankruptcy proceeding, which could
result in the winding up of the Respondent companies, could make it impossible for Khash to

obtain the remedies he seeks in the Khash Litigation.

21 Lafarge Canada Inc. v. Ontario Environmental Review Tribunal, 2008 CanL 1l 6870 (Ont. Div. Ct.), at para. 9.
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32.  In addition, the draft receivership order provides for an automatic stay of all proceedings
against the Respondents. Given that two of the Respondents are named defendants in the Khash
Litigation from which he expressly seeks remedies, a stay of all or part of that proceeding could

adversely affect Khash’s interests.

33.  Finally, Khash respectfully submits that the court should exercise its discretion to grant
him leave to intervene. Where one or more of the factors under Rule 13.01(1) is satisfied, the court
retains discretion to make any order as is just under Rule 13.01(2).2> Among the factors the court
may consider is whether the proposed intervenor has a useful contribution to make.?® As set out
below, Khash’s contributions are aimed at assisting the court in proactively resolving tensions that
may arise between this receivership and the Khash Litigation, and are not duplicative of other

parties’ submissions.

B. Khash’s Position on the PwC Application

34.  Ifgranted leave to intervene as an added party pursuant to Rule 13.01 (or otherwise), Khash

makes three submissions on the PwC Application.

35.  First, Khash supports in principle the appointment of a receiver over any of the

Respondents.

36.  Second, if a receiver is appointed over any or all of the Respondents, Khash respectfully
requests that the Order appointing that receiver provide certain protections for Khash’s interests.

In particular, as noted above, the draft order that PwC has submitted would confer significant

22 OSPCA v. Toronto Humane Society, 2010 ONSC 84, at paras. 7, 10, 15.
23 Lafarge Canada Inc. v. Ontario Environmental Review Tribunal, 2008 CanL 1l 6870 (Ont. Div. Ct.), at para. 9
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powers on the Receiver that can be exercised without requiring court approval. Paragraph 4
provides that the Receiver is “expressly empowered and authorized” to take a number of different
actions where “the Receiver considers it necessary and desirable.” It further specifies that, where
the Receiver does exercise these powers, it “shall be exclusively authorized and empowered to do
so, to the exclusion of all other Persons, including the Respondents, and without interference from
any other Person.” The list that follows includes two powers that, as set out above, have the
potential to adversely impact Khash: (1) the power to exercise shareholder rights (para. 4(r)); and

(2) the power to cause the Respondents to file for bankruptcy (para. 4(t)).2*

37. Before the Receiver exercises those powers, the court should have the opportunity to
consider how to balance the Receiver’s purpose with Khash’s interests in the Respondent
companies, including as it relates to the remedies he seeks in the Khash Litigation. This will avoid
the risk that the Receiver unilaterally takes an action under either para. 4(r) of 4(t) that
inadvertently preclude Khash’s rights, interests, or remedies sought or as the court may grant in

the Khash Litigation.

38.  Accordingly, Khash respectfully requests that, should a Receiver be appointed over any or
all of the Respondents, that Order specify that the Receiver shall not exercise the powers under
paras. 4(r) or 4(t) without first obtaining one of: (1) Khash’s consent; or (2) prior judicial

authorization following a hearing at which Khash is entitled to make submissions.

24 Draft Order, para. 4, Exhibit “B” to the Affidavit of Kashayar Khavari, MR, Tab 2, p. 747-751.
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39.  Third, Khash requests that, should the court order a Receivership over any or all of the
Respondents, that it expressly confirm and/or grant leave to Khash to continue the Khash Litigation

notwithstanding the stay of proceedings in the receivership order (para. 11).

40.  The Khash Litigation is at an advanced stage. It was previously set down for trial in June
2020, but was adjourned as a consequence of the COVID-19 pandemic. An appearance is currently
scheduled before Justice McEwen on October 31, 2022 to set new trial dates. Given the advanced
stage of this litigation, it should be allowed to proceed despite any receivership over the

Respondents in this application.

PART IV—ORDER REQUESTED

41.  Khash respectfully requests that he be granted leave to intervene as an added party pursuant

to Rule 13.01.

42.  Khash requests that any Receivership Order include the following or similar language:

Notwithstanding anything else in this Order, the Receiver shall not exercise any
shareholder, partnership, joint venture or other rights which the Respondents may
have, nor cause the Respondents to file an application for bankruptcy under the
BIA, without first obtaining either (1) the written consent of Khashayar Khavari, or
(2) prior judicial authorization following a hearing at which Khashayar Khavari is
entitled to make full submissions.

43.  Khash requests that, if the court does appoint a receiver, it grant leave to continue the Khash
Litigation, including as against the Respondents to the PwC Application, or otherwise exempt the

Khash Litigation from the stay of proceedings provision in the Receivership Order.
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 28" day of October, 2022.

/<<_a—o/\ D" lg,y. =2

Simon Bieber / Sean Pierce

ADAIR GOLDBLATT BIEBER LLP
95 Wellington Street West

Suite 1830, P.O. Box 14

Toronto ON M5J 2N7

Tel:  416.499.9940
Fax: 647.689.2059

Lawyers for the Applicants
(Responding Parties)
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SCHEDULE “B”
TEXT OF STATUTES, REGULATIONS & BY - LAWS

1. Rules of Civil Procedure, R.R.O. 1990, Reg. 19f{

> ER]élggD Reg. 194: RULES OF CIVIL PROCEDURE

13.01 (1) A person who is not a party to a proceeding may move for leave to intervene as
an added party if the person claims,

(a) an interest in the subject matter of the proceeding;
(b) that the person may be adversely affected by a judgment in the proceeding; or

(c) that there exists between the person and one or more of the parties to the
proceeding a question of law or fact in common with one or more of the questions
in issue in the proceeding.

(2) On the motion, the court shall consider whether the intervention will unduly delay or
prejudice the determination of the rights of the parties to the proceeding and the court may
add the person as a party to the proceeding and may such order as is just.
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John L. Finnigan (24040L)
Email:  jfinnigan@tgf.ca
Grant B. Moffat (32380L)
Email:  gmoffat@tgf.ca

Adam Driedger (77296F)
Email: adriedger@tgf.ca

Tel: 416-304-1616
Lawyers for the Applicant

AND TO: HENEIN HUTCHISON LLP
235 King Street East
First Floor Toronto, ON M5A 1J9

Scott C. Hutchison (29912J)
Email: shutchison@hhllp.ca
Ewa Krajewska (57704D)
Email: ekrajewska@hhllp.ca

David Postel (78102E)
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Tel: (416) 368-5000
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Greg Prince

Email: gregory.n.prince@pwc.com
Michael McTaggart
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Court File No. CV 22-006852-0000CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:
PRICEWATERHOUSECOOPERS INC.,
(Inits Capacity As Court-Appointed Receiver And Manager Of Bridging Finance Inc.)
Applicant
and
NORTHERN CITADEL CAPITAL INC.; ONESONE DAVENPORT INC.; 181 DAVENPORT

RETAIL INC.
Respondents

NOTICE OF MOTION OF THE NON-PARTY KHASHAYAR KHAVARI
(motion to intervene as an added party under Rule 13.01)

The non-party Khashayar Khavari will make a Motion to a Judge presiding over the
Commercial List on a date to be scheduled by the Court at Toronto, Ontario, in accordance with

all applicable practice directions and Notices to the Profession.

PROPOSED METHOD OF HEARING: By video conference at a Zoom link to be provided.

THE MOTION IS FOR

(@  an Order granting leave to the non-party, Khashayar Khavari (“Khash”), to bring

this motion;
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(b) an Order granting leave to Khash to intervene in the within application

PricewaterhouseCoopers Inc. (the “PwC Application”);

(c) if necessary, an Order abridging the time for service and/or validating service of
Khash’s motion materials, so that the motion is properly returnable on the date it is

heard, and dispensing with further service thereof;

(d)  the costs of this motion, if opposed; and

(e)  such further and other relief as counsel may advise and this Honourable Court may

deem just.

THE GROUNDS FOR THE MOTION ARE

0 Khash brings this motion to intervene as an added party in this proceeding because
he has an interest in the subject matter of the proceeding that may be adversely

affected by a judgment of this proceeding;

(g) the issues in this proceeding relate to the relief sought in another proceeding (the
“Khash Litigation”) involving some of the same companies and property that are

the subject of the PwC Application;

The PwC Application

(h)  in 2021, PwC was appointed as receiver for Bridging Finance Inc. and related

companies (“Bridging”);

F28



F2297
-3-
0] PwC alleges in its Notice of Application that Bridging entities loaned a principal
amount of approximately $41 million to Northern Citadel, One80One Davenport,
and a third company, all controlled by Sam Mizrahi (“Sam”), for the development

of property located at 181 Davenport Avenue, Toronto;

()] PwC alleges that this loan has come due and remains unpaid, and has an outstanding

balance of approximately $55 million;

(k)  PwC further alleges that the respondents in the PwC application granted Bridging

security over all of their property;

() PwC seeks to appoint Richter Inc. as receiver and manager of “all the current and

future assets, undertakings and properties” of each of the respondent companies;

The Khash Litigation

(m) in 2015, Khash commenced an action against Sam and related individuals and

companies seeking inter alia $125 million in damages and declaratory relief that:

Q) Khash has 50% ownership interest in a number of companies, including

One8one Davenport Inc., (a respondent in the PwC Application); and

(i) Khash is the sole shareholder of Northern Citadel Capital Inc. (“Northern

Citadel”), another one of the respondents in the PwC Application;

(ii1)  rectification of records to reflect the proper state of these companies;
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(n) in addition, the Khash Litigation seeks accounting, tracing, constructive trust

remedies with respect to both One8one Davenport Inc. and Northern Citadel;

(0)  the Khash Litigation stems from the breakdown of a business partnership between

Khash and Sam;

(p) in 2010, Khash and Sam agreed to develop condominium projects together. They
agreed to be 50/50 business partners, splitting all profits on each development

project (the “Partnership Agreement”);

(o) each project was carried out through a series of corporate entities (the “Project

Companies”);

(n one of the projects Khash and Sam successfully developed was located at 181

Davenport Road, Toronto (“181 Davenport”);

(s) as part of the financing for a real estate development at 181 Davenport Avenue,
Toronto (“181 Davenport”), Sam had arranged for a loan (or loans) from a
Bridging entity, which was secured by the assets of the 181 Davenport Project
Companies. It now appears that the failure to repay this loan is the subject of the

PwC Application;

(1) the Project Companies that carried out the development of 181 Davenport included

One8one Davenport Inc;
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(u)  One80ne Davenport subsequently transferred its assets to 181 Davenport Retail

Inc., in which Khash also has an interest;

(v)  atrustagreement (dated October 11, 2011) and written addendum (dated December
5, 2011) were executed to give effect to the agreement between Sam and Khash

(the “Trust Agreement”). The Trust Agreement provides that:

Q) Mizrahi Enterprises Inc. would act as a bare trustee, holding Khash’s 50%
shareholding in the 181 Davenport companies; and holding 100% of

Khash’s shareholding in Northern Citadel for Khash’s benefit; and

(i)  Khash remained the equitable owner of the shares, had an express right to
their return, and was entitled to an accounting for amounts due as a

shareholder and other information relating to the shares;

(w)  subsequently, Khash and Sam used loan proceeds secured by the Partnership’s
assets, including the assets of 181 Davenport, to acquire and develop several other

properties pursuant to the terms of the Partnership Agreement;

() in 2015, Khash began asking Sam questions about the financial state of the various
businesses, including with respect to the 181 Davenport development. Khash
learned that Sam had removed funds from the development projects and refused to

return them;

(y)  in 2015, after Khash demanded the return of his shares held in trust, Sam locked

Khash out of their offices;
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(2) Khash then commenced the Khash Litigation to protect his interests in the various

projects;

This Motion to Add a Non-Party

(aa) Khash now brings this motion to intervene as a non-party in the PwC Application;

(bb) Rule 13.01 provides that the court may grant leave to a non-party to intervene in a
proceeding as an “added party” where the non-party claims: (a) an interest in the
subject matter of the proceeding; (b) that the non-party may be adversely affected
by a judgment in the proceeding; or (c) that there exists between the non-party and
one or more of the parties to the proceeding a question of law or fact in common

with one or more of the questions in the proceeding;

(cc)  onamotion under Rule 13.01, the court may make such order as is just;

(dd) Khash has an interest in the subject matter of the PwC application. Specifically, the
companies and property over which PwC seeks to appoint a receiver and manager
include the interests that Khash seeks to protect in the Khash Litigation: his 50%
shareholding of the 181 Davenport development and his 100% shareholdings of
Northern Citadel along with his interest in the property of those companies, and his
right to 50% of the profits from the 181 Davenport projects, including the

respondents to the PwC Application;

(ee) Khash’s interests may be adversely affected by a judgment in in the PwC

Application. If Richter is appointed as receiver and manager, it may have powers
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to dispose of assets over which Khash has an interest, including through
shareholdings in One80ne Davenport Inc. and Northern Citadel and his right to

profits from the 181 Davenport projects;

(Ff)  itis in the interests of justice to grant Khash leave to intervene as an added party,
including to ensure there is no risk that any action taken by a receiver pursuant to
court authorization in the PwC Application would be inconsistent with an order

made in the Khash Litigation;
Other Grounds
(gg) Rules 1.04, 1.05, 2.01, 2.03, 3.02(1), 13, 16, 37, 39, and 57;
(hh)  this Honourable Court’s jurisdiction to control its own process; and

(i) such further and other grounds as the lawyers may advise and this Honourable

Court may permit.
THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion:

(@)  the Affidavit of Khashayar Khavari, affirmed October 20, 2022, and the exhibits

thereto;

(b)  such further and other evidence as counsel may advise and this Honourable Court

may permit.
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ADAIR GOLDBLATT BIEBER LLP
95 Wellington Street West

Suite 1830, P.O. Box 14
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Ewa Krajewska (57704D)
Email: ekrajewska@hhllp.ca
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Greg Prince
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John MacDonald
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Blair McRadu
Email: bmcradu@osler.com
Lawyers for Richter Inc. as Proposed Receiver

RICHTER INC.

181 Bay Street, Suite 3320
Bay Wellington Tower
Toronto, ON M5J 2T3
Tel: (416) 488-2345

Adam Sherman
Email: asherman@richter.ca

Megha Sharma
Email: msharma@richter.ca
Tel: (416) 646-8378

Proposed Receiver

KEB HANA BANK
627 Bloor Street West
Toronto, ON M6G 1K8
Tel: (416) 227-5570

Theo Ikonomou
Email: t.ikonomou@hanafn.com

PPSA registrant with respect to 181 Davenport Retail Inc.
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Court File No. CV 22-006852-0000CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:
PRICEWATERHOUSECOOPERS INC.,
(Inits Capacity As Court-Appointed Receiver And Manager Of Bridging Finance Inc.)
Applicant

and

NORTHERN CITADEL CAPITAL INC.; ONESBONE DAVENPORT INC.; 181 DAVENPORT
RETAIL INC.
Respondents

AFFIDAVIT OF KHASHAYAR KHAVARI
(affirmed October 20, 2022)

I, Khashayar Khavari, of the City of Toronto, in the Province of Ontario, AFFIRM:

1. I am not a party to the present application (the “PwC Application”). I am, however, a
plaintiff in an Action that raises related issues (the “Khash Litigation™). As such, I have personal
knowledge of the matters contained in this affidavit except where, as indicated, | have relied on

information provided by others, which information I believe to be true.

2. | affirm this affidavit in support of my motion to intervene as an added party in the PwC

Application.
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The PwC Application

3. My lawyers have provided me with copies of the materials in the PwC Application (CV-

22-00685200-00CL). For convenience, these are attached hereto as follows:

(@)  The Application Record of the Applicant, PricewaterhouseCoopersinc., dated

August 8, 2022, is attached hereto as Exhibit “A”;

(b)  The Respondents’ Application Record, dated October 13, 2022 is attached hereto

as Exhibit “B”;

(c)  The Supplemental Affidavit of Tyler Ray, sworn September 20, 2022 is attached

hereto as Exhibit “C”; and

(d)  The Factum of the Applicant, dated September 16, 2022 is attached hereto as

Exhibit “D”.

4. The PwC Application concerns the appointment of a receiver and manager of all assets,
undertakings and properties of three companies involved in a real estate development at 181
Davenport Avenue, Toronto (“181 Davenport”), including: (1) Northern Citadel Capital Inc.; (2)

One80ne Davenport Inc; and (3) 181 Davenport Retail Inc.

The Khash Litigation

5. In 2015, | and my brother-in-law Mohammad Mahdi Tajbakhsh commenced litigation

against my former business partner Sam Mizrahi (“Sam”), a number of individuals connected to
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Sam, and a number of companies Sam (or Sam and I) owns and/or controls. For convenience, the

relevant pleadings in that proceeding are attached hereto as follows:

(@) My Fresh as Amended Statement of Claim of September 21, 2016 is attached hereto

as Exhibit “E”;

(b) Sam’s Fresh as Amended Statement of Defence and Counterclaim of February 17,

2017 is attached hereto as Exhibit “F”; and

(c) My Fresh as Amended Reply and Defence to Counterclaim of March 22, 2017, is

attached hereto as Exhibit “G”.

6. The Khash Litigation concerns my interest in a number of real estate developments,
including at 181 Davenport. Among the issues in the Khash litigation are my interest in both

Northern Citadel, One8One Davenport Inc., and 181 Davenport Retail Inc.

Background to the Khash Litigation

7. The Khash Litigation arises out of my business relationship with Sam.

8. In or about 2010, Sam and | agreed to become business partners. We incorporated a number
of entities to carry out the development or real estate projects (the “Project Companies”). I own
fifty percent of the shares in the Project Companies. The remaining fifty percent were owned by

Mizrahi Enterprises Inc. (“MEI”), a company Sam controls.

9. In or around October 2011, Sam and | entered into an agreement whereby | agreed to

transfer my shares in a number of these entities into trust. A Trust Agreement, dated October 11,
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2011, was executed to give effect to this arrangement. On December 5, 2011, Sam and | agreed to
an Addendum adding several more companies in which | held a fifty percent shareholding. The

Trust Agreement, together with the Addendum, is attached as Exhibit “H” to this Affidavit.

10.  As a result of the Trust Agreement, MEI would hold my shareholdings in a variety of
companies in trust for me, while I remained the beneficiary of my share of the equity in those
companies. Consequently, while Sam controlled these companies, | retained my beneficial interest

in them.

11.  The Trust Agreement specifies that | am the beneficiary of 50% of the equity in a number
of the Project Companies, including those for the development project at 181 Davenport. Sam
subsequently effected a series of amalgamations among the Project Companies. Through these
amalgamations, some of the Project Companies listed in the Trust Agreement, of which | am the
beneficiary of 50% of the equity (including MDG 185 Davenport Inc., and Mizrahi Soaring
Developments Inc.), combined to form One80ne Davenport Inc. (Corp. No. 1922751). One8One
Davenport Inc. is responsible for the development at 181 Davenport. Through the Trust Agreement

and the subsequent amalgamations, | have a 50% beneficial interest in that company.

12.  Subsequently, the property of One80One Davenport Inc. was transferred to 181 Davenport

Retail Inc., in which | also have an interest.

13.  The Trust Agreement also specifies that | am the beneficiary of one hundred percent of the
equity in Northern Citadel Capital Inc. (“Northern Citadel”), another one of the Respondents in

the PwC Application.
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14. 1 note that in his Fresh as Amended Statement of Defence, Sam admits the existence and

the key terms of the Trust Agreement attached as Exhibit “H”.

15.  Onor around July 2015, following a breakdown in my relationship with Sam, Sam locked

me out of our offices. Subsequently, I and my brother-in-law commenced the Khash litigation.
Motion to Intervene as an Added Party

16.  1have an interest in the subject matter of the PwC Application because it seeks to appoint
a receiver and manager over the property and assets of companies in which I have a significant
beneficial interest, including Northern Citadel, One8One Davenport Inc., and 181 Davenport

Retail Inc., which are currently at issue in the Khash Litigation.

17. A judgment in the PwC Application could adversely affect my beneficial interests in the
181 Project Companies, including Northern Citadel, One8One Davenport Inc., and 181 Davenport
Retail Inc. if, for example, it empowers a receiver and/or manager to proceed without regard to my

interests in these companies.

AFFIRMED remotely by Khashayar
Khavari of the City of Toronto, before me at
the City of Toronto, in the Province of
Ontario, on October 20, 2022 in accordance
with O. Reg. 431/20, Administering Oath or

Declaration Repotely.
o e Stw>

Commissioner for Taking Affidavits KHASHAYAR KHAVARI

(or as may be)

SEAN PIERCE
LSO# 78100M
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with O. Reg. 431/20, Administering Oath or Declaration Remotely.
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Court File No.: CV-22 -00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.0. 1990 c.C.43, as amended, and
in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as
amended

BETWEEN:

PRICEWATERHOUSECOOPERS INC.
(solely in its capacity as court-appointed receiver and manager of
Bridging Finance Inc. and certain related entities and investment funds)

Applicant
—and —
NORTHERN CITADEL CAPITAL INC., ONESONE DAVENPORT INC.,
and 181 DAVENPORT RETAIL INC.
APPLICATION RECORD
Respondents

August 8, 2022 Thornton Grout Finnigan LLP
TD West Tower, Toronto-Dominion Centre
3200 — 100 Wellington Street West
Toronto, ON M5K 1K7

John L. Finnigan (LSO# 24040L)
Email: jfinnigan@tgf.ca

Grant B. Moffat (LSO# 32380L)
Email: gmoffat@tef.ca

Adam Driedger (LSO# 77296F)
Email: adriedger@tgf.ca

Tel:  416-304-1616

Lawyers for the Applicant

F45



20

F2314
Court File No.: CV-22 -00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and
in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended

BETWEEN:
PRICEWATERHOUSECOOPERS INC.
(solely in its capacity as court-appointed receiver and manager of
Bridging Finance Inc. and certain related entities and investment funds)
Applicant
—and —

NORTHERN CITADEL CAPITAL INC., ONESONE DAVENPORT INC.,
and 181 DAVENPORT RETAIL INC.

Respondents
APPLICATION RECORD
INDEX
Tab Document
1. Notice of Application dated August 8, 2022
2. Affidavit of Tyler Ray sworn August 8, 2022

Exhibits to the Affidavit of Tyler Ray

A. Exhibit “A” — Appointment Orders Re: Bridging Receiver

Exhibit “B” — Corporate Profile Reports for each of the Respondents

C. Exhibit “C” - Northern Citadel General Security Agreement dated December 17,
2014
D. Exhibit “D” - Certified PPSA search of Northern Citadel dated August 8, 2022

Exhibit “E” — Copy of the Guarantee dated December 17, 2014

F46



21

-2- F2315

Tab Document

F. Exhibit “F” — One80ne General Security Agreement dated December 17, 2014

G. Exhibit “G” — Certified PPSA search of One8One dated August 8, 2022

H. Exhibit “H” — 181 Retail General Security Agreement dated May 2, 2018

L. Exhibit “I”’ - Certified PPSA search of 181 Retail dated August 8, 2022

J. Exhibit “J” — 2017 Organizational Chart Re: 1 Bloor Project

K. Exhibit “K” — Corporate Profile Searches of entities involved in 1 Bloor Project

L. Exhibit “L” — Corporate Profile search of SMI

M. Exhibit “M” — Corporate Profile search of 889 Canada and 128 Canada

N. Exhibit “N” — Unanimous Shareholders Agreement for 1 Bloor Commercial GP

0. Exhibit “OQ” — Limited Partnership Agreement for 1 Bloor Residential LP

P. Exhibit “P” — Email from Jenny Coco to Natasha Sharpe dated October 24, 2015
(with attachment)

Q. Exhibit “Q” — Email from Jenny Coco to Natasha Sharpe regarding Dundonald
Property dated December 30, 2020

R. Exhibit “R” — Email from Sam Mizrahi to Natasha Sharpe and Graham Marr dated
November 19, 2016

S. Exhibit “S” — Email from Sam Mizrahi dated November 9, 2017

T. Exhibit “T” — Amended and Restated Section 37 agreement between The One, 249
Ontario and City of Toronto dated July 21, 2020
Exhibit “U” — Parcel Abstract of the Dundonald Property
Exhibit “V” — Parcel Abstract of the Unit

W1. Exhibit “W1” — Email from Graham Marr to Sam Mizrahi regarding dated March 10,
2021 (with attachment)

W2. Exhibit “W2” — Email from Sam Mizrahi to Graham Marr dated March 10, 2021
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Tab Document

X. Exhibit “X” — Email from Graham Marr to Sam Mizrahi dated March 30, 2021 (with
attachment and blackline comparison of the attachment)

Y. Exhibit “Y” — Email from Graham Marr to Sam Mizrahi dated March 30, 2021 (with
attachment and blackline comparison of the attachment)

Z. Exhibit “Z” — Email from Graham Marr to Sam Mizrahi dated March 30, 2021 (with
attachment and blackline comparison of the attachment)

AA. Exhibit “AA” — Email from Sam Mizrahi to Graham Marr dated March 30,2021
(with attachment)

BB. Exhibit “BB” — Email from Graham Marr to Sam Mizrahi RE:181 dated March 30,
2021 (with attachment)

CC. Exhibit “CC” — Email from Sam Mizrahi to Graham Marr FWD: Commissions dated
March 30, 2021 (with attachment)

DD. Exhibit “DD” — Email from Graham Marr (BFI) to Mark Kilfoyle (Chief Financial
Officer and Chief Operating Officer of Mizrahi Developments) RE: Commissions
dated March 30, 2021

EE. Exhibit “EE” — Email from Mark Kilfoyle to Graham Marr dated March 30, 2021

FF. Exhibit “FF” — Email chain between Mark Kilfoyle, Graham Marr and Brian Champ
RE: KPMG Audit- Bridging Request-Mizrahi dated March 30, 2021

GG. Exhibit “GG” — Email chain between Bridging Receiver and the Credit Parties
between July 24, 2021 and September 28, 2021

HH. Exhibit “HH” — Copy of the November Letter

I1. Exhibit “I”” — Copy of the Cerieco Claim

1. Exhibit “JJ” — Email from Sam Mizrahi to Jenny Coco dated April 21, 2017

KK. Exhibit “KK” — Copy of the Default Letter

LL. Exhibit “LL” — Copies of the Demand Letters and BIA Notices

MM. Exhibit “MM” — Consent of Richter to act as Receiver
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Tab Document
NN. Exhibit “NN” — Email from Kevin Skells to Natasha Sharpe RE: Return of Investor
funds dated March 12, 2015
00. Exhibit “O0” — Email chain between Jenny Coco and Natasha Sharpe dated

December 6, 2016

Draft Receivership Order

Blackline of draft Receivership Order against the Model Receivership Order
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Court File No.: CV-22 -00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.0. 1990 ¢.C.43, as amended, and
in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended

BETWEEN:

PRICEWATERHOUSECOOPERS INC.
(solely in its capacity as court-appointed receiver and manager of
Bridging Finance Inc. and certain related entities and investment funds)

Applicant

—and -

NORTHERN CITADEL CAPITAL INC., ONESBONE DAVENPORT INC,,
and 181 DAVENPORT RETAIL INC.

Respondents

NOTICE OF APPLICATION

TO THE RESPONDENTS:

A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicant. The claim made by
the Applicant appears on the following pages.

THIS APPLICATION will come on for a hearing (choose one of the following)
(] In person
O By telephone conference
By video conference, via Zoom, the details of which will be provided by the Court

before Chief Justice Morawetz of the Ontario Superior Court of Justice (Commercial List) on a
date to be scheduled, at Toronto, Ontario, in accordance with the changes to the Commercial List
operations in light of the COVID-19 pandemic, and the regional and provincial Notices to the
Profession effective April 19, 2022 and August 2, 2022, respectively. Please advise if you intend
to attend the hearing by emailing Adam Driedger at adriedger@tgf.ca.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to be served with any documents in the application you or an Ontario lawyer acting
for you must forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of
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Civil Procedure, serve it on the Applicant’s lawyer or, where the Applicant does not have a lawyer,
serve it on the Applicant, and file it, with proof of service, in this court office, and you or your

lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE
TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE
APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve
a copy of the evidence on the Applicant’s lawyer or, where the Applicant does not have a lawyer,
serve it on the Applicant, and file it, with proof of service, in the court office where the application
is to be heard as soon as possible, but at least four days before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN YOUR
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO OPPOSE
THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE
AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date

TO:

AND TO THE RESPONDENTS:

Issued by

Local Registrar

Address of 330 University Avenue, 9th Floor
court office:  Toronto ON M5G 1R7

THIS HONOURABLE COURT

NORTHERN CITADEL CAPITAL INC.
189 Forest Hill Road

Toronto, ON

M5P 2N3

ONESONE DAVENPORT INC.
125 Hazelton Avenue
Toronto, ON

M5R 2E4

181 DAVENPORT RETAIL INC.
125 Hazelton Avenue
Toronto, Ontario

M5R 2E4
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APPLICATION

1. PricewaterhouseCoopers Inc., solely in its capacity as court-appointed receiver and
manager of Bridging Finance Inc. (“BFI”) and certain related entities and investment funds
(the “Applicant” or the “Bridging Receiver”) makes this Application for an Order (the
“Receivership Order”) pursuant to section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended (the “BIA”) and section 101 of the Courts of Justice Act,
R.S.0. 1990, c. C.43, as amended (the “CJA”), substantially in the form attached at Tab 3

of the Applicant’s application record, among other things:

@ authorizing service of this Notice of Application and the materials filed in support

of the Application via electronic mail and dispensing with further service thereof;

(b) appointing Richter Inc. (“Richter”) as receiver and manager (in such capacity, the
“Receiver”), without security, of all of the current and future assets, undertakings,
and properties (the “Property”) of each of Northern Citadel Capital Inc.
(“Northern Citadel”), One80ne Davenport Inc. (“One80ne”), and 181
Davenport Retail Inc. (“181 Retail” and together with Northern Citadel and
One80ne, the “Respondents”); and

(© such further and other relief as this Honourable Court may deem just.

THE GROUNDS FOR THE APPLICATION ARE:
Overview

2. All capitalized terms not expressly defined herein are defined in the Affidavit of Tyler Ray
sworn August 8, 2022, located at Tab 2 of the Bridging Receiver’s Application Record (the
“Ray Affidavit”).

3. By orders of the Ontario Superior Court of Justice (Commercial List) (the “Court”) dated
April 30,2021 (the “Appointment Order”), May 3, 2021 (the “Additional Appointment
Order”), and May 14, 2021 (the “Continuation Order” and collectively, the
“Appointment Orders”), PwC was appointed as the Bridging Receiver.
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PwC was appointed as the Bridging Receiver pursuant to section 129 of the Securities Act
R.S.0. 1990, c. S. 5, as amended (the “Securities Act”) upon application by the Ontario
Securities Commission (the “Commission”) as a result of the Commission’s ongoing

investigation into Bridging and certain related individuals and entities.

The Bridging Receiver was appointed to protect the interests of, and maximize value for,
Bridging’s investors and the other stakeholders. There are approximately 26,000 Bridging
investors (both retail and institutional) primarily located across Canada. As detailed in the
Bridging Receiver’s various reports to the Court, Bridging’s investors are facing significant

losses on their investments in the Bridging Funds.

One of the loans in Bridging’s portfolio is the Loan made by BFI on behalf of certain of
the Bridging Funds to the Respondents and certain related entities. The Loan is currently
past maturity and in default. On May 12, 2022, the Bridging Receiver issued the Demand
Letters and BIA Notices to the Respondents. The Respondents have failed to make any
payments in reduction of the Loan notwithstanding the maturity of the Loan and the

issuance of the Demand Letters and the BIA Notices.

The Bridging Receiver also has significant concerns regarding certain events and
transactions involving the Respondents, certain related entities, and the former principals

of Bridging, some of which are described in the Ray Affidavit and summarized below.

The Bridging Receiver brings this application to appoint Richter as Receiver of the
Respondents as part of its broader investigation into the affairs of Bridging and in an effort
to minimize the losses that Bridging’s investors and other stakeholders will suffer as a
result of the Loan. The appointment of an independent court officer as Receiver of the
Respondents is required in these circumstances to investigate the financial situation and
affairs of the Respondents and to realize on their assets (to the extent any such assets are

available or recoverable) for the benefit of all stakeholders.
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Corporate Information & Business of the Respondents

9. Each of the Respondents is a corporation incorporated under the laws of the Province of
Ontario. The registered head office of Northern Citadel is located at 189 Forest Hill Road,
Toronto, Ontario. The registered head office of both One80ne and 181 Retail is located at

125 Hazelton Avenue, Toronto, Ontario.

10.  Sam Mizrahi was listed as the sole director of each of the Respondents up until May 15,
2022. It appears that Sam Mizrahi was removed as a director of each of the Respondents
effective as of May 15, 2022, three days after the Bridging Receiver delivered the Demand
Letters and BIA Notices to the attention of Sam Mizrahi. Sam Mizrahi remains listed as
the sole officer of each of the Respondents. Amanda Brown is now listed as the sole
director of each of the Respondents. The Respondents developed and marketed the
condominium project located at 181 Davenport Road, Toronto, Ontario (the “181

Davenport Project”).

The Loan Agreement & Advances

11. Pursuant to the Loan Agreement, BFIL, as agent (in such capacity, the “Agent”) on behalf
of Bridging Income Fund LP (formerly Sprott Bridging Income Fund LP) and the related
investment funds from time to time acting as lender (collectively, the “Lender”) made
available to Northern Citadel, Mizrahi Inc. (“MI”), and 2495159 Ontario Inc. (“249
Ontario” and together with Northern Citadel and MI, the “Borrower”) a non-revolving

term credit facility (the “Loan”) in the principal amount of $41,412,501.00.

12. MI and 249 Ontario are not Respondents to this Application and no relief is being sought
by the Bridging Receiver in respect of MI and 249 Ontario on this Application. Ml and
249 Ontario were added as entities comprising the “Borrower” pursuant to the November
2016 Amendment. There is a dispute as to whether MI and 249 Ontario still comprise the
“Borrower” under the Loan Agreement and have any continuing liability thereunder. The
issue of whether MI and 249 Ontario still comprise the “Borrower” under the Loan
Agreement and have any continuing liability thereunder is not being addressed in this

application, but may be addressed by the Bridging Receiver at a later date.
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13. Interest currently accrues on the Loan at the rate of 12% per annum. The Lender has
received cash payments from the Borrower on only four occasions since the inception of
the Loan in December 2014. All of those payments were received prior to expiry of the
Term of the Loan on April 30, 2022.

14.  As at June 30, 2022, the total amount owing by the Respondents to the Lender under the
Loan is $54,866,885.69, consisting of principal in the amount of $17,054,655.33 and
accrued and unpaid interest in the amount of $37,812,230.36, together with all accrued

costs to the date of payment.

15. The original purpose of the Loan was to finance a portion of Northern Citadel’s equity in
the 181 Davenport Project. The Bridging Receiver also understands that, as set out in the

Loan Agreement, certain Loan advances were used to:
@ fund cost overruns on the 181 Davenport Project;

(b) make improvements to the approximately 4,097 square foot unit (the “Unit”) at the
181 Davenport Project to be used as a sales and presentation gallery for “The One”
construction project located at 1 Bloor Street West, Toronto, Ontario (the “1 Bloor

Project”). The Unit is owned by the Respondent 181 Retail; and

(© fund 249 Ontario’s purchase of the real property located at 14 Dundonald Street,
Toronto, Ontario (the “Dundonald Property”). The Dundonald Property was
subsequently conveyed in 2020 by 249 Ontario to the City of Toronto (the
“Dundonald Conveyance”) for the benefit of Mizrahi Development Group (The
One) Inc. (“The One”) and/or certain other entities involved in the development of
the 1 Bloor Project. The Dundonald Property does not appear to have any

connection to the 181 Davenport Project.

16.  The Bridging Receiver does not have full and complete information regarding the apparent
inability of the Respondents to repay the Indebtedness. The Bridging Receiver has not

obtained complete financial disclosure from the Respondents.
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Security & Guarantees

17.  As security for all of the present and future indebtedness and obligations of the
Respondents to the Lender under the Loan, each of the Respondents granted to the Agent
and the Lender, among other things, security over all of its present and after-acquired

property pursuant to separate general security agreements.

18.  The Agent made a registration against 181 Retail pursuant to the PPSA on May 2, 2018.
As permitted by the Loan Agreement, the Bridging Receiver, on behalf of the Agent and
the Lender, made a PPSA registration against each of Northern Citadel and One80ne on
May 12, 2022 following the failure by the Borrower to repay the Loan upon expiry of the

Term.

19. Pursuant to section 12.8 of the Original Loan Agreement, upon any Event of Default, the

Lender may appoint a receiver or a receiver and manager of the Collateral.*

20.  The PPSA searches appended to the Ray Affidavit indicate that the only registration against
each of Northern Citadel and One80ne is the registration made by the Bridging Receiver
on behalf of the Agent and the Lender. There are two registrations against 181 Retail. The
first registration was made by KEB Hana Bank Canada and a subsequent registration was

made by the Agent.
Events & Transactions Leading up to Application

21. As set out in detail in the Ray Affidavit, the Bridging Receiver has significant concerns
regarding certain events and transactions involving the Respondents, certain related

entities, and the former principals of Bridging, some of which are summarized below:

L «Collateral” is defined in the Original Loan Agreement to mean all of the Credit Parties’ rights, title and interests in
and to the Assets and the Subsidiaries and all cash flow therefrom and all other property and assets subject to the
Security. “Assets” is defined in the Original Loan Agreement to mean collectively all of the property, personal or
real, and assets of the Credit Parties as of the date of the Original Loan Agreement, including, without limitation, the
Property (defined as the 181 Davenport Project), or hereafter acquired or otherwise obtained by the Credit Parties in
any manner whatsoever.
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@ 1 Bloor Project & Conflicts of Interest. The books and records of Bridging
indicate that the 1 Bloor Project was indirectly owned by Sam Mizrahi, Jenny Coco,
and Natasha Sharpe during the Applicable Period, which coincides with a
substantial majority of the lifespan of the Loan. Jenny Coco and Natasha Sharpe
are directors and indirect sharcholders of BFI, and were also both members of BFI’s
credit committee. The Bridging Receiver has significant concerns regarding the
potential conflicts of interest between Jenny Coco and Natasha Sharpe in their
capacities as principals of Bridging and members of the BFI credit committee, and

separately as indirect owners of the 1 Bloor Project.

(b) November 2016 Amendment & Accounts. Pursuant to the November 2016
Amendment, the definition of “Borrower” was amended to include Northern
Citadel, 249 Ontario, and MI. Leading up to the November 2016 Amendment,
Bridging lacked sufficient collateral coverage for the Loan. In order to cover this
shortfall, M1 was added as a Borrower under the Loan and the Accounts (primarily
comprised of the sales commissions owing to Ml in connection with the 1 Bloor
Project) were pledged in favour of the Lender. The Accounts formed a material
proportion of the collateral subject to the Lender’s security. On multiple occasions,
the Credit Parties represented to Bridging that the estimated Loan repayments
sourced through the 1 Bloor Project (by way of the Accounts) would exceed $20

million in aggregate.

(© Conveyance of Dundonald Property & July 2020 Partial Repayments. Part of
the November 2016 Advance was used to fund 249 Ontario’s purchase of the
Dundonald Property. The Dundonald Charge in the principal amount of $15 million
was granted by 249 Ontario as New Security for the Loan. The Dundonald Property
was subsequently conveyed by 249 Ontario to the City of Toronto in 2020 for the
benefit of the 1 Bloor Project. The purpose of the Dundonald Conveyance was to
partially satisfy the 1 Bloor Project’s municipal parkland obligations owing to the
City of Toronto. 249 Ontario received approximately $6.2 million in connection
with the Dundonald Conveyance and directed payment of this amount to Bridging.
Bridging agreed to discharge the Dundonald Charge notwithstanding that this

amount was less than the $15 million principal amount of the Dundonald Charge.
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The Dundonald Property does not appear to have any connection to the 181
Davenport Project. The Bridging Receiver has significant concerns regarding the
involvement of Jenny Coco and Natasha Sharpe in the original Dundonald Property
acquisition (and the subsequent Dundonald Conveyance) as both principals of

Bridging and part owners of the 1 Bloor Project.

(d) December 2020 Amendment & 2020 Bridging Audit. The final amendment to
the Loan Agreement was the December 2020 Amendment. The execution of the
December 2020 Amendment was one day prior to the date of the audit opinion of
Bridging Income Fund LP by KPMG. It appears that the December 2020
Amendment may have been executed to satisfy inquires from KPMG regarding the
status of the Loan and whether it was past due. The December 2020 Amendment
was executed after a series of emails and phone calls between Graham Marr of BFI
and Sam Mizrahi. As a result of those emails and phone calls, among other things,
MI and 249 Ontario were removed from the subject line and signature block of the
December 2020 Amendment. MI and 249 Ontario now take the position that this
had the effect of extinguishing their continuing liability under the Loan (which
would leave the Lender with little to no other sources of recovery for the Loan).

The Bridging Receiver continues to investigate this matter.

@) Communications since Commencement of Bridging Receivership. The
Bridging Receiver has engaged with the Credit Parties on multiple occasions in an
effort to understand their financial position and formulate a repayment plan for the
Loan. These efforts have been unsuccessful. The Respondents have largely failed
to provide basic financial reporting required under the Loan Agreement and have

failed to provide any plan for repayment of the Loan.

()] Alleged Cerieco Secret Guarantee. The Bridging Receiver has also become aware
of an Alleged Secret Guarantee pursuant to which Sprott Bridging Income Fund LP
allegedly guaranteed a loan (the “Cerieco Loan”) by Cerieco to Mizrahi
Commercial (The One) LP in the amount of approximately $213 million in
connection with the construction of the 1 Bloor Project. The Bridging Receiver

understands that Cerieco has filed a statement of claim (the “Cerieco Claim”)
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claiming over $200 million in damages against, among others, Sam Mizrahi, Jenny
Coco, and certain entities related to the 1 Bloor Project in connection with the
Cerieco Loan. The Cerieco Claim, among other things, alleges that Jenny Coco
and Natasha Sharpe, on a confidential basis, effectively leveraged the balance sheet
of Bridging Income Fund LP through the Alleged Secret Guarantee in order to
obtain the Cerieco Loan for the 1 Bloor Project. The Bridging Receiver continues
to investigate this matter and the documents and information related to the Cerieco

Claim and the Alleged Secret Guarantee.
Event of Default & Demands

22. Pursuant to the Loan Agreement, the Term of the Loan expired on April 30, 2022. Pursuant
to section 3.4 of the Original Loan Agreement, the principal amount of the Loan, together

with accrued interest, is due and payable on the expiry of the Term.

23.  The Respondents failed to repay the full amount outstanding under the Loan on the expiry
of the Term, contrary to section 3.4 of the Original Loan Agreement (the “Payment
Default”). The Payment Default is continuing as at the date hereof. The Bridging Receiver

has not waived the Payment Default.

24, Pursuant to section 12.1(a) of the Original Loan Agreement, an Event of Default occurs if
the Borrower fails to observe or perform any term, condition, covenant, or undertaking
involving the payment of money under the Loan Agreement. Pursuant to section 12.2 of
the Original Loan Agreement, a default referred to under section 12.1 shall not constitute
an Event of Default unless, in the case of default in payment of money, it has continued for
at least 10 days after the due date for payment.

25.  On May 2, 2022 (the first business day after the expiry of the Term), counsel for the
Bridging Receiver sent the Default Letter to the Respondents confirming the existence of
the Payment Default and advising that, if the Payment Default continued for at least 10
days after the due date for payment, the Payment Default would constitute an Event of

Default under the Loan Agreement.
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26. Notwithstanding the Default Letter, the Respondents failed to make any payments in
respect of the Indebtedness or otherwise provide the Bridging Receiver with a response

regarding the Payment Default.

27.  On May 12, 2022, the Bridging Receiver delivered the Demand Letters to each of the
Respondents advising that the Payment Default has continued for at least 10 days after the
due date for payment and therefore constitutes an Event of Default under the Loan
Agreement. Pursuant to section 12.1 of the Original Loan Agreement, the Indebtedness is
immediately due and payable upon the occurrence of an Event of Default. Accordingly, as
set out in the Demand Letters, the Bridging Receiver demanded payment of the
Indebtedness from each of the Respondents and enclosed a separate Notice of Intention to
Enforce Security pursuant to section 244 of the BIA (collectively, the “BIA Notices”).

28.  The 10-day notice period set out in the BIA Notices expired on May 22, 2022. As at the

date hereof, the Respondents have failed to repay the Indebtedness.
Necessity for Appointment of Receiver

29.  The appointment of the proposed Receiver over the Property of the Respondents is

necessary and appropriate in the circumstances as a result of the following:

@ pursuant to the Loan Agreement, the Borrower agreed to permanently repay the
Loan on the expiry of the Term. The Respondents have failed to make any

payments in respect of the Indebtedness notwithstanding the expiry of the Term;

(b) as a result of the Payment Default, which constitutes an Event of Default under the
Loan Agreement, the Bridging Receiver, on behalf of the Lender, is contractually
entitled under the Original Loan Agreement to seek the appointment of Richter as

Receiver of the Property of the Respondents;
(c) the 10-day notice period set out in the BIA Notices has expired;

(d) the Bridging Receiver does not have full disclosure regarding the financial situation
of the Respondents or the use of the principal advances of approximately $35.5
million under the Loan. The appointment of the proposed Receiver, with the benefit

of the investigatory powers set out in the proposed Receivership Order, will provide
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the Court and the stakeholders of the Respondents with the means to investigate the

use of the Loan proceeds and the financial situation of the Respondents;

the Bridging Receiver has significant concerns regarding the events and
transactions summarized herein and more particularly described in the Ray
Affidavit involving the Respondents, certain related entities, and the former
principals of Bridging. The Bridging Receiver does not have full and complete
information regarding these events and transactions. The appointment of the
Receiver over the Respondents will assist in advancing the investigation into these
matters and the Bridging Receiver’s broader investigation into the affairs of

Bridging; and

based on the limited reporting delivered to the Bridging Receiver and the Agent by
the Respondents, it does not appear that the Respondents have assets of any
meaningful value. The appointment of the proposed Receiver over the Property of
the Respondents is necessary in the circumstances to determine if there are any
assets available to satisfy the claims of the Lender and the other stakeholders of the
Respondents and, if appropriate, to realize upon any such assets for the benefit of

all stakeholders.

30. Richter has consented to act as Receiver, subject to obtaining a Receivership Order on

terms that are satisfactory to Richter.

31. Rules 2.03, 3.02, 14.05(2), 16, 41 of the Rules of Civil Procedure, R.R.O. 1990, Reg 194,
Section 243(1) of the BIA and Section 101 of the CJA.

32.  Such other grounds as counsel may advise and this Court may deem just.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of this

application:

1. the Ray Affidavit;

2. the consent of Richter to act as Receiver; and

3. such further and other evidence as counsel may advise and this Court may permit.
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Thornton Grout Finnigan LLP

TD West Tower, Toronto-Dominion Centre
3200 — 100 Wellington Street West
Toronto, ON M5K 1K7

John L. Finnigan (LSO# 24040L)
Email: jfinnigan@tgf.ca

Grant B. Moffat (LSO# 32380L)
Email: gmoffat@tgf.ca

Adam Driedger (LSO# 77296F)
Email: adriedger@tgf.ca

Tel:  416-304-1616

Lawyers for the Applicant
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SERVICE LIST
(as at August 8, 2022)

TO:

THORNTON GROUT FINNIGAN LLP
TD West Tower, Toronto-Dominion Centre
100 Wellington Street West, Suite 3200
Toronto, ON M5K 1K7

Fax: (416)304-1313

John L. Finnigan (LSO# 24040L)
Email: jfinnigan@tgf.ca
Tel:  (416) 304-0558

Grant B. Moffat (LSO# 32380L)
Email: gmoffat@tegf.ca

Tel:  (416) 304-0599

Adam Driedger
Email: adriedger@tgf.ca
Tel.: (416) 304-1152

Lawyers for the Applicant, PricewaterhouseCoopers Inc. in its capacity as
Court-appointed receiver and manager of Bridging Finance Inc. and certain
related entities and investment funds

AND TO:

MILLER THOMSON LLP
40 King Street West, Suite 5800
P.O. Box 1011

Toronto, ON MS5H 3S1

Fax: (416) 595-8695

Bobby Sachdeva
Email: bsachdeva@millerthomson.com
Tel:  (416) 595-8592

Kevin D. Sherkin
Email: ksherkin@millerthomson.com
Tel:  (416) 597-6028

Lawyers for the Respondents
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AND TO:

PRICEWATERHOUSE COOPERS INC.
18 York Street, Suite 2600
Toronto, ON MS5J 0B2

Greg Prince
Email: gregory.n.prince(@pwc.com
Tel:  (416) 814-5752

Michael McTaggart
Email: michael.mctaggart@pwc.com

Tel:  (416) 687-8924

Christine Sinclair
Email: christine.l.sinclair@pwc.com
Tel:  (416) 687-8938

Tyler Ray
Email: tyler.ray@pwc.com
Tel:  (416) 687-8200

Court-appointed receiver and manager of Bridging Finance Inc. and certain
related entities and investment funds

AND TO:

OSLER, HOSKIN & HARCOURT LLP
100 King Street West — Suite 6200
Toronto, ON M5K 1K8

John MacDonald
Email: jmacdonald@osler.com
Tel:  (416) 862-5672

Blair McRadu
Email: bmcradu@osler.com
Tel:  (416) 862-4204

Lawyers for Richter Inc. as proposed Receiver
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AND TO:

RICHTER INC.

181 Bay Street, Suite 3320
Bay Wellington Tower
Toronto, ON M5J 2T3

Adam Sherman

Email: asherman@richter.ca
Tel:  (416) 488-2345 ext. 2318

Megha Sharma
Email: msharma@richter.ca
Tel:  (416) 646-8378

Proposed Receiver

AND TO:

KEB HANA BANK
627 Bloor Street West
Toronto, ON M6G 1K8

Theo Ikonomou

Chief Compliance & Privacy Officer
Email: t.ikonomou@hanafn.com
Tel:  (416) 227-5570

Fax: (416)222-5822

PPSA registrant with respect to 181 Davenport Retail Inc.

AND TO:

LAX O'SULLIVAN LISUS GOTTLIEB LLP
Suite 2750, 145 King Street West
Toronto, ON M5H 1J8

Nadia Campion
Email: ncampion@lolg.ca
Tel: (416) 642-3134

Matthew Law

Email: mlaw@lolg.ca
Tel:  (416) 849-9050

Lawyers for Mizrahi Inc. and 2495159 Ontario Inc.
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AND TO:

DEPARTMENT OF JUSTICE (CANADA)
Ontario Regional Office

120 Adelaide Street West, Suite 400

Toronto, ON MS5H 1T1

Diane Winters
Email: diane.winters@justice.gc.ca

AND TO:

HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF
ONTARIO AS REPRESENTED BY THE MINISTER OF FINANCE

INSOLVENCY UNIT
6th Floor, 33 King Street West
Oshawa, ON L1H 8H5

Leslie Crawford
Tel: (905) 433-5657
Email: leslie.crawford@ontario.ca

Insolvency Unit
Email: insolvency.unit@ontario.ca
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EMAIL SERVICE LIST
(as at August 8, 2022)

ifinnigan(@tef.ca; gmoffat@tef.ca; adriedger@tgf.ca; bsachdeva@millerthomson.com;
ksherkin@millerthomson.com; gregory.n.prince(@pwc.com; michael.mctaggart@pwc.com;
christine.l.sinclair@pwc.com; tyler.ray@pwc.com; jmacdonald@osler.com;
bmcradu@osler.com; asherman(@richter.ca; msharma@richter.ca; t.ikonomou@hanafn.com;
ncampion@lolg.ca; mlaw@lolg.ca; diane.winters@justice.gc.ca; leslie.crawford@ontario.ca;
insolvency.unit@ontario.ca
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Court File No. CV-22 -00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.0. 1990 c¢.C.43, as amended,
and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3,
as amended

BETWEEN:

PRICEWATERHOUSECOOPERS INC.
(solely in its capacity as court-appointed receiver and manager of
Bridging Finance Inc. and certain related entities and investment funds)

Applicant
-and -

NORTHERN CITADEL CAPITAL INC., ONESBONE DAVENPORT INC.,
and 181 DAVENPORT RETAIL INC.

Respondents

AFFIDAVIT OF TYLER RAY
(Sworn August 8, 2022)

I, Tyler Ray of the City of Toronto, in the Province of Ontario, MAKE OATH AND SAY

AS FOLLOWS:

l. INTRODUCTION

1. | am a Senior Manager at PricewaterhouseCoopers Inc. (“PwC”), the court-appointed
receiver and manager (in such capacity, the “Bridging Receiver”) of Bridging Finance
Inc. (“BFI”) and certain related entities and investment funds (collectively, “Bridging”).
As such, | have knowledge of the matters deposed to herein, save where | have obtained
information from others. Where | have obtained information from others, | have stated the

source of that information and believe it to be true.
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This affidavit is sworn in support of an application by the Bridging Receiver pursuant to
section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the
“BIA”) and section 101 of the Courts of Justice Act, R.S.0. 1990, c. C.43, as amended, for
an order (the “Receivership Order”), substantially in the form located at Tab 3 of the

Bridging Receiver’s Application Record, among other things:

(@) appointing Richter Inc. (“Richter”) as receiver and manager (in such capacity, the
“Receiver”), without security, of all of the current and future assets, undertakings,
and properties (the “Property”) of each of Northern Citadel Capital Inc.
(“Northern Citadel”), One80ne Davenport Inc. (“One80ne”), and 181
Davenport Retail Inc. (“181 Retail” and together with Northern Citadel and

One80ne, the “Respondents”); and
(b) such further and other relief as this Honourable Court may deem just.

Unless otherwise stated, all monetary amounts contained herein are expressed in Canadian

dollars.

BACKGROUND & APPOINTMENT OF THE BRIDGING RECEIVER

By orders of the Ontario Superior Court of Justice (Commercial List) (the “Court”) dated
April 30, 2021 (the “Appointment Order”), May 3, 2021 (the “Additional Appointment
Order”), and May 14, 2021 (the “Continuation Order” and collectively, the
“Appointment Orders”), PwC was appointed as the Bridging Receiver. Copies of the

Appointment Orders are attached hereto as Exhibit “A”.
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PwC was appointed as the Bridging Receiver pursuant to section 129 of the Securities Act
R.S.0. 1990, c. S. 5, as amended (the “Securities Act”) upon application by the Ontario
Securities Commission (the “Commission”) as a result of the Commission’s ongoing
investigation into Bridging and certain related individuals and entities. As reflected in the
endorsement of Justice Hainey issued in connection with the Appointment Order (a copy
of which is attached to the Appointment Order located at Exhibit “A”), the Court
determined that, as required by section 129 of the Securities Act, the appointment of the
Bridging Receiver was in the best interests of Bridging’s investors and will further the due

administration of securities law in Ontario.

BFI is a privately held investment management firm that, prior to the appointment of the
Bridging Receiver, offered alternative investment options to investors through the various
Bridging investment funds managed by BFI (the “Bridging Funds”). Bridging would,
among other things, raise capital from investors through the Bridging Funds for the purpose
of making private debt loans to third-party borrowers. BFI would act as agent on behalf of

the applicable Bridging Fund(s) that advanced funds to third-party borrowers.

The Bridging Receiver was appointed to protect the interests of, and maximize value for,
Bridging’s investors and the other stakeholders. There are approximately 26,000 Bridging
investors (both retail and institutional) primarily located across Canada. As detailed in the
Bridging Receiver’s various reports to the Court, Bridging’s investors are facing significant

losses on their investments in the Bridging Funds.

One of the loans in Bridging’s portfolio is the Loan (as defined and described in greater

detail below) made by BFI on behalf of certain of the Bridging Funds to the Respondents
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and certain related entities. The Loan is currently past maturity and in default. On May
12,2022, the Receiver issued the Demand Letters and BIA Notices (each as defined below)
to the Respondents. The Respondents have failed to make any payments in reduction of
the Loan notwithstanding the maturity of the Loan and the issuance of the Demand Letters

and the BIA Notices.

The Bridging Receiver is concerned that it does not have insight into the financial situation
of the Respondents or the use of the principal advances of approximately $35.5 million
under the Loan. As of June 30, 2022, principal advances of $17.1 million remain
outstanding. The Bridging Receiver has significant concerns regarding the apparent
inability of the Respondents to repay the Loan notwithstanding the significant amounts

advanced thereunder.

The Bridging Receiver also has significant concerns regarding certain events and
transactions involving the Respondents, certain related entities, and the former principals

of Bridging, some of which are described below.

The Bridging Receiver brings this application to appoint Richter as Receiver of the
Respondents as part of its broader investigation into the affairs of Bridging and in an effort
to minimize the losses that Bridging’s investors and other stakeholders will suffer as a
result of the Loan. The appointment of an independent court officer as Receiver of the
Respondents is required in these circumstances to investigate the financial situation and
affairs of the Respondents and to realize on their assets (to the extent any such assets are

available or recoverable) for the benefit of all stakeholders.

F74



12.

13.

14.

49

-5- F2343

CORPORATE INFORMATION AND BUSINESS OF THE RESPONDENTS

According to the records maintained by the Ontario Ministry of Government and Consumer
Services, each of Northern Citadel, One80ne, and 181 Retail is a corporation incorporated
under the laws of the Province of Ontario. The registered head office of Northern Citadel
is located at 189 Forest Hill Road, Toronto, Ontario. The registered head office of both
One80ne and 181 Retail is located at 125 Hazelton Avenue, Toronto, Ontario. Copies of
the corporate profile reports in respect of Northern Citadel, One80ne, and 181 Retail are

attached as Exhibit “B”.

Sam Mizrahi was listed as the sole director of each of the Respondents up until May 15,
2022. According to the foregoing corporate profile searches, Sam Mizrahi was removed
as a director of each of the Respondents effective as of May 15, 2022, three days after the
Bridging Receiver delivered the Demand Letters and BIA Notices to the attention of Sam
Mizrahi. Sam Mizrahi remains listed as the sole officer of each of the Respondents.
However, Amanda Brown is now listed as the sole director of each of the Respondents.
The Respondents are in the real estate development business. The Bridging Receiver
understands from the books and records of Bridging that the Respondents developed and
marketed the condominium project located at 181 Davenport Road, Toronto, Ontario (the

“181 Davenport Project”), which is described in greater detail below.

THE LOAN AGREEMENT & ADVANCES
Pursuant to a loan agreement dated December 17,2014 (the “Original Loan Agreement”),
as amended by a first amending agreement dated February 24, 2015, a second amending

agreement dated March 11, 2015, a third amending agreement dated April 10, 2015, a
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fourth amending agreement dated November 27, 2015, a fifth amending agreement dated
June 30, 2016, a sixth amending agreement dated November 30, 2016 (the “November
2016 Amendment”), a seventh amending agreement dated November 1, 2017 (the
“November 2017 Amendment”), an eighth amending agreement dated May 2, 2018, and
a ninth amending agreement dated December 31, 2020 (the “December 2020
Amendment” and collectively, the “Loan Agreement”), BFI, as agent (in such capacity,
the “Agent”) on behalf of Bridging Income Fund LP (formerly Sprott Bridging Income
Fund LP) and the related investment funds from time to time acting as lender (collectively,
the “Lender”) made available to Northern Citadel, Mizrahi Inc. (“MI”), and 2495159
Ontario Inc. (“249 Ontario” and together with Northern Citadel and MI, the “Borrower”)
a non-revolving term credit facility (the “Loan”) in the principal amount of

$41,412,501.00.

MI and 249 Ontario are not Respondents to this Application and no relief is being sought
by the Bridging Receiver in respect of MI and 249 Ontario on this Application. Ml and
249 Ontario were added as entities comprising the “Borrower” pursuant to the November
2016 Amendment. There is a dispute as to whether MI and 249 Ontario still comprise the
“Borrower” under the Loan Agreement and have any continuing liability thereunder. Some
of the issues related to that dispute are summarized below for the purposes of describing
the history of the Loan and certain events leading up to this application in respect of which
the Bridging Receiver has significant concerns. The issue of whether MI and 249 Ontario

still comprise the “Borrower” under the Loan Agreement and have any continuing liability
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thereunder is not being addressed in this application, but may be addressed by the Bridging

Receiver at a later date.

16. Interest currently accrues on the Loan at the rate of 12% per annum. Based on the books
and records of Bridging, the Lender has received cash payments from the Borrower on only

four occasions since the inception of the Loan in December 2014.

17.  According to the books and records of Bridging, as at June 30, 2022, the total amount
owing by the Respondents to the Lender under the Loan is $54,866,885.69, consisting of
principal in the amount of $17,054,655.33 and accrued and unpaid interest in the amount
of $37,812,230.36, together with all accrued costs to the date of payment (collectively, the

“Indebtedness”).

18. The original purpose of the Loan was to finance a portion of Northern Citadel’s equity in
the 181 Davenport Project!. Based on Bridging’s records and certain reporting delivered
by the Borrower to Bridging, the Bridging Receiver understands that construction of the
181 Davenport Project began in 2013 and initial occupancy occurred in February 2017.
According to the books and records of Bridging, the closing of the sale of the last

condominium unit at the 181 Davenport Project was in July 2020.

L A loan was originally made in 2012 from Bridging Capital Inc. (a precursor of BFI) to Northern Citadel in the
principal amount of $16,326,000.00 (the “852 Loan”). I understand Bridging Capital Inc. subsequently assigned its
interest in the 852 Loan in 2013 to 8527504 Canada Inc. (“852 Canada”), a company controlled by Jenny Coco,
Rock-Anthony Coco and Natasha Sharpe. | understand from the books and records of Bridging that the four principal
advances made available by the Lender to the Borrower under the Loan between December 17, 2014 and April 10,
2015 were directed by the Borrower to 852 Canada to repay the 852 Loan. 852 Canada was dissolved on June 28,
2021, approximately two months after the appointment of the Bridging Receiver.
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19. Based on the books and records of Bridging, the Bridging Receiver understands that certain

Loan advances were also used to:

(@) fund cost overruns on the 181 Davenport Project;

(b) make improvements to the approximately 4,097 square foot unit (the “Unit”) at the
181 Davenport Project to be used as a sales and presentation gallery for “The One”
construction project located at 1 Bloor Street West, Toronto, Ontario (the “1 Bloor
Project”). The 1 Bloor Project is described in further detail below. The Unit is

owned by the Respondent 181 Retail; and

(© fund 249 Ontario’s purchase of the real property located at 14 Dundonald Street,
Toronto, Ontario (the “Dundonald Property”). According to the books and
records of Bridging and public property records, the Dundonald Property was
subsequently conveyed in 2020 by 249 Ontario to the City of Toronto (the
“Dundonald Conveyance”) for the benefit of Mizrahi Development Group (The
One) Inc. (“The One”) and/or certain other entities involved in the development of
the 1 Bloor Project. Sam Mizrahi is listed as a director and officer of both 249
Ontario and The One. The Dundonald Property does not appear to have any
connection to the 181 Davenport Project. The Dundonald Conveyance is described

in greater detail below.

20.  The following chart provides an overview of the principal advances made under the Loan

according to the books and records of Bridging:
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Date

Principal Amount

Total Amount

Purpose of Advance (as Stated in

Advanced Outstanding Loan Agreement)
December 17, 2014 $9,813,424.66 $9,813,424.66 To finance a portion of the
Borrower’s equity in the 181
Davenport Project
February 24, 2015 $3,887,260.27 $13,931,204.70 Not specified
March 11, 2015 $5,791,780.82 $19,742,836.10 Not specified
April 10, 2015 $3,845,471.24 $23,647,459.67 Not specified
November 30, 2016 $6,556,500.00 $35,827,750.68 To fund legal fees, the work fee
($56,500), improvements to the
Unit ($2,500,000), and the
purchase of the Dundonald
Property ($4,000,000)
November 1, 2017 $5,584,750.00 $45,560,938.61 To fund the work fee ($84,750)

and the completion of the 181
Davenport Project

Total Advances

$35,479,186.99

21.

The following chart provides an overview of the historical partial repayments made by the

Borrower under the Loan according to the books and records of Bridging:

Repayment Date Repayment Amount Total Amount Description of Repayment
Outstanding?
June 21, 2018 (%$1,445,280.00) $47,387,620.18 Commissions received by MI from
the 1 Bloor Project and directed to
the Lender
October 10, 2018 ($2,970,729.12) $46,356,160.16 Receipt of proceeds from 181
Davenport Project unit

July 9, 2020 (%$10,085,635.61) $47,082,092.86 Repayment of advances related to

the Unit ($3.9 million) and
Dundonald Property ($6.2 million)

2 Total Amount Outstanding reflects the balance outstanding net of each Repayment Amount, plus any accrued interest

between each Repayment Date.
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July 27, 2020 ($3,922,886.93) $43,159,205.93 Receipt of proceeds from sale of
final 181 Davenport Project unit

Total Repayments ($18,424,531.66)

Add: Accrued $11,707,679.76
Interest Since July
27, 2020
Total Amount $54,866,885.69

Outstanding at
June 30, 2022

22.  As described above, the total Indebtedness is approximately $55 million. The Bridging
Receiver does not have full and complete information regarding the apparent inability of
the Respondents to repay the Indebtedness. The Bridging Receiver has not obtained

complete financial disclosure from the Respondents.

V. SECURITY & GUARANTEES HELD BY BRIDGING

23.  As security for all of the present and future indebtedness and obligations of Northern
Citadel to the Lender under the Loan, Northern Citadel granted the Agent and the Lender,
among other things, security over all of its present and after-acquired property pursuant to
a General Security Agreement dated December 17, 2014 (the “Northern Citadel GSA”),

a copy of which is attached hereto as Exhibit “C”.

24. Pursuant to section 5.1(d) of the Original Loan Agreement, upon the occurrence of an
Event of Default (as defined in the Loan Agreement), which has not been remedied, the
Lender is permitted to register its security interest in respect of all of the Credit Parties®

under the Personal Property Security Act (Ontario) (the “PPSA”). As described in greater

3 Credit Parties is defined in the Loan Agreement to mean the Borrower and the Guarantors (and includes each of the
Respondents).
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detail below, due to the Event of Default committed by the Respondents, which remains
ongoing as at the date hereof, the Bridging Receiver, on behalf of the Agent and the Lender,
made a registration pursuant to the PPSA against Northern Citadel on May 12, 2022. A
copy of a certified PPSA search in respect of Northern Citadel current as of August 2, 2022

is attached hereto as Exhibit “D”.

25.  The indebtedness and obligations of the Borrower under the Loan Agreement have been
guaranteed on a joint and several basis by each of One8One* and 181 Retail® pursuant to a
guarantee dated December 17, 2014 (the “Guarantee”). A copy of the Guarantee is

attached as Exhibit “E”.

26.  The obligations of One80ne pursuant to the Guarantee are secured by, among other things,
a security interest granted to the Lender in all of One8One’s present and after acquired
property pursuant to a general security agreement dated December 17, 2014 (the
“One80ne GSA”), a copy of which is attached hereto as Exhibit “F”. As a result of the
Event of Default committed by the Respondents, which remains ongoing as at the date

hereof, the Bridging Receiver, on behalf of the Agent and the Lender, made a registration

# The former One8One Davenport Inc. (Ontario Corporation Number: 1912202) (“191 Ontario”) amalgamated with
Mizrahi Soaring Developments Inc. (Ontario Corporation Number: 1822736) (182 Ontario”) on January 1, 2015 to
create One80ne Davenport Inc. (Ontario Corporation Number: 1927751), which is defined and referred to herein as
“One80ne”. Each of 191 Ontario and 182 Ontario is a “Guarantor” under the Guarantee and a “Debtor” under the
One80ne GSA (as herein defined). The Guarantee is binding on One8One as a successor to 191 Ontario and 182
Ontario pursuant to section 6.1 of the Guarantee. The One80ne GSA is binding on One8One as a successor to 191
Ontario and 182 Ontario pursuant to section 5.8 of the GSA.

S pursuant to section 2 of the November 2016 Amendment, 181 Retail was added as a Guarantor of the Loan on a
joint and several basis as though it were an original party to the Loan Agreement and the Existing Security (which is
defined in the Loan Agreement to include, among other things, the Guarantee).
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against One80ne pursuant to the PPSA on May 12, 2022. A copy of a certified PPSA

search in respect of One80ne current as of August 2, 2022 is attached as Exhibit “G”.

27.  Theobligations of 181 Retail pursuant to the Guarantee are secured by, among other things,
a security interest granted to the Lender in all of 181 Retail’s present and after acquired
property pursuant to a general security agreement dated May 2, 2018 (the “181 Retail
GSA”), a copy of which is attached hereto as Exhibit “H”. In accordance with section
14(a)(ii) of the November 2016 Amendment, the Agent made a registration against 181
Retail pursuant to the PPSA on May 2, 2018. A copy of a certified PPSA search in respect

of 181 Retail current as of August 2, 2022 is attached hereto as Exhibit “I”.

28. Pursuant to section 12.8 of the Original Loan Agreement, upon any Event of Default, the

Lender may appoint a receiver or a receiver and manager of the Collateral.®

29. Based on the PPSA searches referred to above, the only registration against each of
Northern Citadel and One80ne is the registration made by the Bridging Receiver on behalf
of the Agent and the Lender. There are two registrations against 181 Retail. The first
registration was made by KEB Hana Bank Canada (“KEB”) and a subsequent registration

was made by the Agent.

6 «Collateral” is defined in the Original Loan Agreement to mean all of the Credit Parties’ rights, title and interests in
and to the Assets and the Subsidiaries and all cash flow therefrom and all other property and assets subject to the
Security. “Assets” is defined in the Original Loan Agreement to mean “collectively all of the property, personal or
real, and assets of the Credit Parties as of the date of the Original Loan Agreement, including, without limitation, the
Property [defined as the 181 Davenport Project], or hereafter acquired or otherwise obtained by the Credit Parties in
any manner whatsoever”.
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VI. EVENTS & TRANSACTIONS LEADING UP TO APPLICATION

30.  The foregoing sections provided an overview of the Loan Agreement, the advances
thereunder, and the security held by the Agent and the Lender. This section provides a
more detailed chronology of certain events and transactions leading up to this application,
in respect of which the Bridging Receiver has significant concerns. To provide necessary
context regarding these events and transactions, this section also provides an overview of
the ownership structure of the 1 Bloor Project based on the books and records of Bridging
and the intertwined nature of the relationship between the former principals of Bridging,
the Credit Parties, and the 1 Bloor Project. The Bridging Receiver continues to investigate
these matters and is of the view that the appointment of an independent court officer over
the Respondents is required to advance this investigation and maximize recoveries (if any)

for the Respondents’ stakeholders.

() 1 Bloor Project & Conflicts of Interest

31.  Although no relief is being sought in respect of the 1 Bloor Project, a brief overview of its
ownership structure provides context for certain of the Bridging Receiver’s concerns
described below given the numerous ways in which the former principals of Bridging, the

Credit Parties, and the 1 Bloor Project are connected.

32.  The Bridging Receiver has obtained an organizational chart of the 1 Bloor Project that was

emailed in 2017 from the Bridging file server’ (the <2017 Organizational Chart”), a copy

" Prior to the migration to the current Office 365 email environment, Bridging maintained a backup of the exchange
server (“Backup Exchange”). Multiple emails restored from the Backup Exchange were missing header information
(i.e. email does not show the sender or recipient details), including an email that appears to have been sent by Roy
Booth, Chief Financial Officer of the Coco Group on August 9, 2017. The body of the email indicates it was sent by
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of which is attached hereto as Exhibit “J”. According to the 2017 Organizational Chart,
the companies involved in developing the 1 Bloor Project include Mizrahi Residential (The
One) LP (“1 Bloor Residential LP”’), Mizrahi Residential (The One) GP Inc. (“1 Bloor
Residential GP”), Mizrahi Commercial (The One) LP, Mizrahi Commercial (The One)
GP Inc. (“1 Bloor Commercial GP”), The One, and MI. Corporate profile searches in

respect of the foregoing entities are attached hereto as Exhibit “K”.

33. For ease of referen