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Introduction 
 
1. On November 30, 2015, the Honourable Mr. Justice Hainey of the Ontario Superior Court of Justice 

(Commercial List) (the “Court”), issued an interim order (the “Interim Order”) authorizing Richter 

Advisory Group Inc. (“Richter”) to take possession of Elementa Group Inc.’s (“Elementa” or the 

“Company”) computer server and certain boxes containing notes and other records referable to the 

data on the server, on an interim basis, as interim custodian pending the return of the application by 

Bennett Jones LLP (“Bennett Jones”) for the appointment of a receiver over the property, assets and 

undertakings of Elementa.   A copy of the Interim Order is attached hereto as Appendix “A”. 

 

2. On December 21, 2015, (the “Date of Appointment”), the Court issued an order (the “Appointment 

Order”) appointing Richter as receiver (the “Receiver”) pursuant to section 243 (1) of the Bankruptcy 

and Insolvency Act, R.S.C. 1985, c.B-3, as amended, (the “BIA”) and section 101 of the Courts of 

Justice Act R.S.O. 1990 c. 43, as amended, without security, of all of the properties, assets and 

undertakings (the “Property”) of Elementa.  A copy of the Appointment Order is attached hereto as 

Appendix “B”. 

 
3. On February 19, 2016, the Court issued an order (the “Sales Process Order”): 

 
(a) authorizing and directing the Receiver to enter into an agreement dated February 12, 2016 

(the “Stalking Horse APS”) with Bradam Canada Inc. (the “Stalking Horse Bidder” or 

“Bradam”) for the sale of substantially all of the Property (the “Stalking Horse Assets”).   

The Stalking Horse APS set the minimum floor price in respect of a competitive sales process 

for the Stalking Horse Assets; and 

 
(b) approving the proposed sales process (the “Stalking Horse Sales Process”), including the 

bidding procedures (the “Bidding Procedures”) to be undertaken by the Receiver to solicit 

bids for the Stalking Horse Assets, and authorizing and directing the Receiver to conduct the 

Stalking Horse Sales Process. 

 
A copy of the Sales Process Order is attached hereto as Appendix “C”. 
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4. On April 5, 2016, the Court issued an order (the “April 5 Order”) in connection with Receiver’s motion 

for advice and directions as to the nature and effect of a certain agreement among Elementa, Mr. 

Andrew Ferri, Northguard Capital Corp. and Elementa SSM Inc. (“Elementa SSM”) dated April 30, 

2013, which by its terms purported to, among other things, effect a sale of a substantial portion of the 

Property to Elementa SSM (the “April 2013 Agreement”).  The April 5 Order declared, among other 

things, that the April 2013 Agreement is an agreement that is subject to the provisions of the Personal 

Property Security Act (Ontario) (the “PPSA”) and that the Property may be vested free and clear of the 

interests, of any nature and kind, created by the April 2013 Agreement.  A copy of the April 5 Order is 

attached hereto as Appendix “D”. 

 
5. This report is the Receiver’s third report (the “Third Report”) to the Court.  The Receiver’s first report 

dated February 16, 2016 (the “First Report”) outlined, among other things, certain background 

information about Elementa, the activities of Richter and the Receiver subsequent to the granting of the 

Interim Order and the Appointment Order, respectively, and an overview of the terms of the Stalking 

Horse APS and the Stalking Horse Sales Process.  The Receiver’s second report dated March 21, 

2016 (the “Second Report”) provided background information in respect of the Receiver’s motion for 

advice and directions regarding the nature and effect of the April 2013 Agreement.  

Purpose of this Report 
 

6. The purpose of this Third Report is to provide information to this Court in respect of the following: 

 
(a) the activities of the Receiver since the First Report; 

 
(b) the results of the Stalking Horse Sales Process, including the Receiver’s comments and 

recommendation regarding the transaction between the Receiver and the Stalking Horse 

Bidder (the “Transaction”); and 

 
(c) the Receiver’s recommendation that this Court make an order(s): 

 
(i) declaring Bradam the “Winning Bidder” in accordance with the terms of the Stalking 

Horse Sales Process/Bidding Procedures;  

 

(ii) approving the Transaction and authorizing and directing the Receiver to take all 

steps necessary to complete the Transaction; and 
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(iii) vesting, upon the closing of the Transaction, the Company’s right, title and interest in 

and to the Stalking Horse Assets to Bradam free and clear of all liens, charges, 

security interests and other encumbrances (the “Approval and Vesting Order”). 

 
Terms of Reference 

7. In preparing this Third Report, the Receiver has relied upon unaudited financial and other information 

previously prepared by the Company and/or its representatives as well as other information supplied by 

Bennett Jones, the Company’s former management and others (collectively, the “Information”).  The 

Receiver has reviewed the Information for reasonableness, internal consistency and use in the context 

in which it was provided and in consideration of the nature of evidence provided to this Court, in 

relation to the relief being sought herein.  The Receiver has not, however, audited or otherwise 

attempted to verify the accuracy or completeness of the Information in a manner that would wholly or 

partially comply with Generally Accepted Assurance Standards (“GAAS”) pursuant to the Canadian 

Institute of Chartered Accountants Handbook and, as such, the Receiver expresses no opinion or other 

form of assurance contemplated under GAAS in respect of the Information. 

8. Unless otherwise stated, all monetary amounts noted herein are expressed in Canadian dollars.   

Background 

9. As noted in the First Report, Elementa is an early stage development company that owns and controls 

intellectual property rights to a waste conversion process to efficiently and economically convert 

municipal solid waste into clean synthetic gas, which has properties and utility values similar to natural 

gas.  The synthetic gas and resultant heat can be used to power turbines, engines or fuel cells for the 

generation of electricity, distilled into ethanol or hydrogen or used as process heat and gas (natural gas 

replacement).  The Company’s registered head office is leased premises located at 509 Glendale 

Avenue E., Suite 302, Niagara-on-the-Lake, Ontario (the “Premises”). 

10. Elementa is the sole limited partner of Elementa Algoma LP (the “LP”), an Ontario limited partnership, 

whose general partner is Elementa Algoma Inc.  The shares of Elementa Algoma Inc. are wholly 

owned by Elementa Holdings Ltd. and the shares of Elementa Holdings Ltd. are wholly owned by 

Elementa.  A copy of Elementa’s corporate chart is attached as Appendix “E” to this report. None of 

these entities are in receivership. 
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11. Commencing in or about 2003, the Company began raising capital for the construction of a pilot plant in 

Sault Ste. Marie, Ontario (“SSM”) to test and optimize various aspects of its proprietary process.  The 

Company was successful in raising sufficient funds to construct a pilot plant, which went into operation 

in or about October 2007. Prior to the Date of Appointment, Elementa was in the planning stages for 

the construction of a commercial-scale plant in SSM to process 50,000 tonnes of municipal waste 

annually (the “Project”).  LP was established as the vehicle to develop the Project and, as described 

below, LP is a party to certain contracts in relation to the Project. 

12. On October 26, 2009, for the purposes of the Project, Elementa and the Corporation of the City of Sault 

Ste. Marie entered into a Waste Supply and Reformation Agreement, as amended, assigned and 

novated from time to time (collectively, the “Waste Agreement”).  On December 18, 2013, LP entered 

into an energy from waste contract for the Project (the “EFW Contract”) with the Ontario Power 

Authority (now the Independent Electricity System Operator (“IESO”)).  

13. Elementa also secured the site for the Project by arranging for the purchase of the land for the Project 

site (the “Project Lands”) from the Corporation of the City of Sault Ste. Marie by 2124732 Ontario Inc. 

(“212”), a corporation owned by a shareholder and creditor of Elementa.  Following its purchase of the 

Project Lands, 212 entered into a lease with LP for the Project Lands (the “Lease”).  The Waste 

Agreement, the EFW Contract and the Lease are collectively referred to herein as the “SSM Project 

Contracts”.    

14. The SSM Project Contracts contain certain fast approaching deadlines for the construction and 

commercial operation of the Project.  Pursuant to one such contract, the construction of the Project 

must be commenced on or before May 1, 2016.   

15. According to a search of the Personal Property Security Registration System (Ontario), as at the Date 

of Appointment, the parties holding security on the Property (collectively, the “Secured Creditors”) as 

well as the approximate amount of their respective claims against Elementa, were as follows: 

Bennett Jones LLP $           3,000,000  

Her Majesty in Right of Ontario (Ministry of Finance) unknown 

2124732 Ontario Inc. unknown 

Gary Blokhuis D.B.A. Blokhuis Holdings unknown 

Sharon D’Amico unknown 

David D’Amico (claim amount as at August 31, 2014)  $              114,642 
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16. In addition to the amounts owed by Elementa to its Secured Creditors, according to the Company’s 

books and records, Elementa has accrued and unpaid unsecured obligations totaling approximately $7 

million. 

17. As at the Date of Appointment, Elementa was not an operating business, had no employees and no 

source of revenue.  The Company’s assets primarily consist of intellectual property rights related to its 

waste conversion process and technology.  

Activities of the Receiver 

18. The activities of the Receiver from the Date of Appointment to February 16, 2016 are detailed in the 

First Report.  Subsequent to the filing of the First Report, the Receiver’s activities have included: 

(a) attending at the Premises, including discussions with the landlord (and its counsel) regarding 

the Company’s assets located at the Premises.  As noted above, as at the Date of 

Appointment, Elementa was not an operating business and had no employees.  As such, the 

Receiver (which was without funds to pay occupation rent) did not occupy the Premises and, 

following several discussions and the exchange of correspondence between the Receiver and 

the landlord (and its counsel), the Receiver took steps to remove Elementa’s books and 

records and other Property located at the Premises and store same pending completion of the 

Stalking Horse Sales Process; 

(b) corresponding with third parties that the Receiver was aware may have documents and/or 

other property located at the Premises to advise that the Receiver was not occupying the 

Premises and that they should contact the landlord regarding any documents and/or other 

property that they may have located at the Premises; 

(c) communicating with representatives of the IESO regarding the EFW Contract and other 

matters in connection with Elementa and the receivership proceedings; 

(d) communicating with counsel for 212 regarding the Project Lands and other matters in 

connection with the receivership proceedings;  

(e) communicating with representatives of the Canada Revenue Agency in connection with 

Elementa and the receivership proceedings; 
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(f) communicating with representatives of the Ontario Ministry of the Environment and Climate 

Change in connection with Elementa and the receivership proceedings;  

(g) preparing and mailing 2015 T4s for Elementa’s former employees; 

(h) compiling information for the Data Room (as defined below); 

(i) marketing the Company’s assets to the Potential Bidders (as defined below) and soliciting 

their interest in participating in the Stalking Horse Sales Process; 

(j) facilitating due diligence requests from Interested Parties (as defined below); 

(k) carrying out the Stalking Horse Sales Process in accordance with the Sales Process Order; 

(l) communicating with the Receiver’s counsel, Goldman Sloan Nash & Haber LLP, regarding its 

review of the Company’s minute books and the available corporate books and records in an 

effort to gain a better understanding of the April 2013 Agreement and Elementa’s other 

dealings with Mr. Ferri and Northguard Capital Corp.; 

(m) communicating with Bradam and its counsel in connection with the April 2013 Agreement and 

other matters in connection with the Stalking Horse Sales Process and the receivership 

proceedings; 

(n) attending before this Court in respect of the Receiver’s motion for advice and directions 

concerning the nature and effect of the April 2013 Agreement, including preparing the Second 

Report; 

(o) corresponding and communicating with Bennett Jones, Elementa’s primary and first-ranking 

Secured Creditor;  

(p) responding to calls and enquiries from creditors and other stakeholders regarding Elementa 

and the receivership proceedings; and 

(q) preparing this Third Report. 
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The Stalking Horse Sales Process 

19. As noted in the First Report, the Stalking Horse Sales Process provided a means for testing the market 

and a forum for prospective purchasers to present a bid(s) superior to that contemplated by the 

Stalking Horse APS on a timeline to meet the financial and timing exigencies of these circumstances.  

The key aspects of the Stalking Horse Sales Process and its results are summarized as follows: 

(a) the Receiver, in consultation with certain interested parties, assembled a list of potential 

interested parties, which included both strategic and financial purchasers located across the 

globe (collectively, the “Potential Bidders”); 

(b) commencing on February 19, 2016, the Receiver contacted 38 Potential Bidders to advise of 

the opportunity and the Stalking Horse Sales Process, and provided each Potential Bidder 

with a copy of the initial offering summary (the “Teaser Letter”) and a form of confidentiality 

agreement (the “Confidentiality Agreement”); 

(c) over the course of the Stalking Horse Sales Process, the Receiver followed up with all 

Potential Bidders to confirm their receipt of the Teaser Letter and Confidentiality Agreement, 

and to gauge their interest in pursuing the opportunity; 

(d) Potential Bidders interested in obtaining additional information regarding Elementa’s business 

and/or assets were required to execute the Confidentiality Agreement in order to obtain 

access to an electronic data room (the “Data Room”) to assist in due diligence efforts.  A total 

of 6 parties executed the Confidentiality Agreement and were provided with Data Room 

access (the “Interested Parties”);  

(e) the Receiver assembled information in the Data Room, which contained financial, intellectual 

property and other information relevant to the Company’s business and assets, as well as 

copies of the Stalking Horse APS and the Bidding Procedures; 

(f) throughout the course of the Stalking Horse Sales Process, the Receiver facilitated due 

diligence by Interested Parties, including updating the Data Room with current information and 

responding to any queries from Interested Parties, as required; 
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(g) Interested Parties were required to submit binding offers to acquire the Stalking Horse Assets 

to the Receiver by no later than 12:00 p.m. (EST) on March 21, 2016 (the “Bid Deadline”).  

No offers were submitted to the Receiver prior to the Bid Deadline; and    

(h) On March 21, 2016, the Receiver advised Bradam that it was the only “Qualified Bidder” and 

the Stalking Horse APS was declared the “Winning Bid” in accordance with the Bidding 

Procedures.   

The Transaction 

20. As noted in the First Report, the Receiver, Bradam and their respective counsel negotiated the terms 

and provisions of the Stalking Horse APS, a copy of which is attached hereto as Appendix “F”.  The 

key elements of the Transaction are as follows (all terms not otherwise defined herein shall have the 

meanings as defined in the Stalking Horse APS):  

(a) Bradam is acquiring, on an “as is, where is” basis, substantially all of Elementa’s Property;  

(b) the Stalking Horse Assets include  all assets, undertakings and properties of Elementa, other 

than the Excluded Assets (as defined below), acquired for or used in relation to the 

Company’s business.  Specifically, the purchased assets include Elementa’s shares in LP, 

Elementa Algoma Inc. and Elementa Holdings Ltd. as well as, but not limited to the following: 

(i) the Inventory; 

(ii) the Intellectual Property; 

(iii) the Equipment; 

(iv) all insurance policies and all claims to proceeds thereunder; 

(v) any websites or other internet-based branding or marketing; 

(vi) the Assumed Contracts; 

(vii) the Books and Records; 

(viii) the Licenses; 

(ix) the Company’s goodwill; and 

(x) other assets as detailed in the Stalking Horse APS (collectively, the “Purchased 
Assets”); 
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(c) the Purchased Assets specifically exclude: cash, cash equivalents, pre-paid expenses, 

refunds, including, without limitation, insurance refunds and GST/HST rebates, as well as any 

of the Purchased Assets that Bradam elects to exclude from the Stalking Horse APS 

(collectively the “Excluded Assets”) at any time prior to Closing, upon written notice to the 

Receiver, provided, however, that there shall be no reduction in the purchase price as a result 

of such exclusion; 

(d) the purchase price for the Purchased Assets is $1,500,000 (the “Purchase Price”); 

(e) Bradam has paid a deposit to the Receiver in the amount of $150,000 (the “Deposit”) to be 

held in trust pending the completion of the Stalking Horse Sales Process.  The Deposit is to 

be credited against the Purchase Price on the closing of the Transaction; 

(f) as per the terms of the Stalking Horse APS, the Transaction is scheduled to close within three 

(3) business days of the Court granting the Approval and Vesting Order, but in no event later 

than April 8, 2016. Notwithstanding the closing date contemplated by the Stalking Horse APS, 

the Receiver was required to delay the bringing of its motion for approval of the Transaction 

pending the outcome of the Receiver’s motion for advice and directions regarding the April 

2013 Agreement.  As a result, Bradam agreed to extend closing until after the granting of the 

Approval and Vesting Order; and 

(g) the only material conditions precedent to the Transaction are the Stalking Horse Bidder 

becoming the “Winning Bidder”, as contemplated by the Sales Process Order and the granting 

of a Vesting Order in favour of Bradam for the Purchased Assets.  

21. Upon the waiver or satisfaction of the conditions precedent, the Receiver will file a certificate with the 

Court attesting that the Transaction has been completed to the satisfaction of the Receiver and 

confirming the closing of the sale for the Purchased Assets. 

22. The Transaction contemplates the possibility that, in addition to an assignment of the SSM Project 

Contracts, Bradam may take an assignment of the units and shares of LP and its general partner and 

affiliate corporation.  In this regard, the Receiver intends to request the Court to include these assets 

among the items to receive the benefit of the vesting order. 
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23. Currently, the Receiver has certainty of only one creditor who has a claim against LP which follows 

from a guarantee executed in favour of the claimant in respect of a judgment for wrongful dismissal 

against Elementa.  This is an unsecured claim.  Through counsel, the Receiver was in communication 

with the claimant when this claim was brought to the Receiver’s attention and the Receiver will update 

the Court as to the status of their position at the hearing. 

24. The Receiver is of the view that the Transaction represents the best recovery for the Purchased Assets 

in the circumstances.  In particular, the Receiver is of the view that: 

(a) the Stalking Horse Sales Process, which was approved by the Court, was reasonable in the 

circumstances, transparent and carried out in accordance with the Sales Process Order; 

(b) the Company was not operating as a going concern as at the Date of Appointment and, as 

such, there were limited viable options available to the Receiver to realize on the Property, 

which primarily consists of intellectual property rights; 

(c) there is a limited market for the Purchased Assets.  This market has been extensively 

canvassed both prior to the Date of Appointment by the Company, and as part of the Stalking 

Horse Sales Process by the Receiver, and all likely bidders have already been provided with 

an opportunity to bid on the Purchased Assets; 

(d) the Stalking Horse APS was posted on the Receiver’s website and available throughout the 

Stalking Horse Sales Process for Potential Bidders to review and consider in their assessment 

of the Property and the opportunity; 

(e) the Transaction represents the best and highest offer received for the Purchased Assets and, 

in the Receiver’s view, represents greater value than what could be achieved through the 

liquidation of the Purchased Assets; 

(f) no funding is available to further market the Property.  Even if there was, as noted above, the 

market has been fully canvassed and all likely bidders have already been provided with an 

opportunity to bid on the Purchased Assets.  In the Receiver’s view, any further marketing of 

the Property is not likely to result in increased realizations and, in fact, may put the 

Transaction at risk and impair recoveries; 
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(g) Bennett Jones, the only party with an economic interest in the Transaction, was consulted in 

connection with the Transaction and approves the Transaction; and 

(h) the Transaction is the best opportunity to maximize recoveries for Elementa’s creditors and 

provides the greatest benefit to all stakeholders (including the Corporation of the City of Sault 

Ste. Marie, 212 and the IESO) as it provides the best opportunity for the continuation of the 

Project. 

Recommendation 

25. Based on the foregoing, the Receiver respectfully recommends that the Court issue an order(s): 

(a) declaring Bradam the “Winning Bidder” in accordance with the terms of the Stalking Horse 

Sales Process/Bidding Procedures; 

(b) approving the Transaction and authorizing and directing the Receiver to take all steps 

necessary to complete the Transaction; and 

(c) vesting, upon the closing of the Transaction, all of Elementa’s right, title and interest in and to 

the Purchased Assets to Bradam free and clear of all liens, security interests, charges and 

other encumbrances other than permitted encumbrances. 

 
All of which is respectfully submitted this 8th day of April, 2016. 
 
 
Richter Advisory Group Inc. 
in its capacity as Receiver of 
Elementa Group Inc. 
 
Per: 

     
Adam Sherman, MBA, CIRP    Pritesh Patel, MBA, CFA, CIRP  
Senior Vice President     Vice President 
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	18. Rules 1.04, 2.01, 3.02, and 37 of the Rules of Civil Procedure; and
	19. Such further and other grounds as counsel may advise and this Honourable Court may permit.





