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COMPAGNIE DE CHEMIN DE FER CANADIEN PACIFIQUE DU PLAN DE 

TRANSACTION ET D’ARRANGEMENT 

A. INTRODUCTION 

I. REMARQUES PRÉLIMINAIRES 

1. Le présent plan d’argumentation est déposé par la Compagnie de chemin de fer Canadien 

Pacifique (« CP ») au soutien de la contestation de la requête de Montréal, Maine & 

Atlantique Canada Cie (« MMAC » ou la « Débitrice ») en vue d’obtenir une 

ordonnance homologuant le plan de transaction et d’arrangement déposé par celle-ci dans 

le cadre des présentes procédures (le « Plan »).  

2. Le présent plan d’argumentation est remis sous stricte réserve de ce qui suit : 

a) La Requête en exception déclinatoire du CP, aux termes de laquelle le CP 

conteste la compétence ratione materiae du Tribunal en vertu de la Loi sur les 

arrangements avec les créanciers des compagnies (la « LACC »), y compris la 

compétence du Tribunal pour homologuer le Plan. Le CP plaide que seule la Cour 

fédérale du Canada a une telle compétence en vertu de la Loi sur les transports au 

Canada;  
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b) La Requête du CP pour ordonner la communication de documents aux termes de 

laquelle le CP cherche à obtenir la divulgation des Conventions de Règlement, 

lesquelles font partie intégrante du Plan (la « Requête pour ordonner la 

divulgation des Conventions de Règlement »); 

c) Tout argument que le CP peut plaider à l’égard du Plan américain et du litige en 

instance devant la U.S. Bankruptcy Court, District of Maine, numéro de dossier 

13-10670. 

3. Le présent plan d’argumentation est également présenté en fonction des hypothèses 

suivantes :  

a) Le Plan sera approuvé à la majorité statutaire des créanciers à l’assemblée des 

créanciers prévue le 9 juin 2015; 

b) MMAC déposera une Requête pour obtenir une ordonnance d’homologation du 

Plan. 

4. Le CP a exceptionnellement convenu de procéder de la manière prescrite par le Tribunal 

en ce qui a trait au dépôt du présent plan d’argumentation avant les évènements suivants :  

(i) l’assemblée des créanciers, (ii) le dépôt de la Requête d’ordonnance d’homologation 

du Plan de MMAC, (iii) une décision du Tribunal sur l’exception déclinatoire du CP, et 

(iv) une décision du Tribunal sur la Requête pour ordonner la divulgation des 

Conventions de Règlement du CP. 

5. Malgré ce qui précède, le CP demande par les présentes au Tribunal de se pencher sur 

chacune de ses requêtes et contestations indépendamment l’une de l’autre et de rendre 

des décisions distinctes et séparées sur chacune de ses requêtes et, s’il y a lieu, sur la 

présente contestation. 

6. Le CP se réserve également le droit de compléter ou de modifier le présent plan 

d’argumentation avant l’audience d’homologation pour tenir compte de nouveaux 

développements pouvant survenir entre le moment du dépôt du présent plan 

d’argumentation et la date de l’audience. 

7. Tous les termes portant la majuscule employés aux présentes sans y être définis ont le 

sens qui leur est donné dans le Plan. 

II. APERÇU DES QUESTIONS SOULEVÉES PAR LE CP DANS SA CONTESTATION 

8. Tout d’abord, le CP souhaite réitérer qu’il partage la douleur et le deuil des habitants de 

la ville de Lac-Mégantic. Cependant, il soutient qu’il ne fait absolument pas partie des 

entités responsables du Déraillement.  

9. Le CP contestera vigoureusement toutes les allégations formulées à son encontre dans le 

Recours Collectif et dans toute procédure judiciaire découlant du Déraillement. 

10. Bien que le CP ne soit pas opposé à la mise sur pied d’un fonds de règlement pour 

indemniser les victimes de la tragédie de Lac-Mégantic, il s’oppose à l’utilisation du Plan 

dans le contexte de la LACC, pour les motifs énoncés ci-après. 
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11. Étant donné que le Plan, dans sa forme proposée actuelle, nuit aux droits du CP, tel qu’il 

est décrit en détail ci-après, le CP a annoncé qu’il entendait contester l’homologation du 

Plan. Le CP est un créancier de MMAC, tel qu’il ressort de la preuve de réclamation qui 

a déposé dans le cadre des procédures en vertu de la LACC. 

12. Le présent plan d’argumentation traite des questions suivantes : 

a) L’article 4 de la LACC confère-t-il à un tribunal siégeant en vertu de la LACC la 

compétence d’homologuer un « plan » qui ne propose pas de transaction ni 

d’arrangement entre un débiteur en vertu de la LACC et ses créanciers? 

b) Si le Tribunal répond à la question a) par l’affirmative, a-t-il compétence en vertu 

de la LACC pour homologuer une quittance en faveur d’un tiers solvable qui n’est 

pas « raisonnablement liée à la restructuration » du débiteur en vertu de la LACC? 

c) Si le Tribunal répond à la question b) par l’affirmative, a-t-il compétence en vertu 

de la LACC pour homologuer un « plan » qui contient des quittances en faveur 

des tierces parties sans rapport avec la résolution de toutes les réclamations contre 

le débiteur insolvable, c’est-à-dire que les réclamations contre le débiteur ne sont 

pas visées par le plan et que ce plan ne confère aucun avantage à ce débiteur? 

d) Une réponse affirmative à la question b) ou à la question c) constitue-t-elle une 

interprétation constitutionnelle valide de la compétence du Tribunal pour 

homologuer un plan d’arrangement ou de transaction en vertu de la LACC? 

e) Si le Tribunal répond à toutes les questions précédentes par l’affirmative, le Plan 

et les conventions de règlement partielles qui en font partie intégrante sont-ils 

raisonnables, justes et équitables pour toutes les parties concernées, y compris les 

entités non parties au règlement? 

13. Pour l’ensemble des motifs qui suivent, le CP plaide que chacune des questions ci-dessus 

doit obtenir une réponse négative et que le Tribunal ne peut donc que refuser 

d’homologuer le Plan. 

B. CONTEXTE FACTUEL 

I. FAITS ET ÉVÉNEMENTS PERTINENTS 

14. Le 6 juillet 2013, un train exploité par MMAC, sur son réseau ferroviaire, piloté par son 

personnel et tiré par ses locomotives, a déraillé dans la ville de Lac-Mégantic et entraîné 

de nombreux décès et blessures et d’importants dommages matériels. 

15. Aux environs du 15 juillet 2013, une Requête pour d’autorisation d’exercer un recours 

collectif a été présentée en Cour supérieure, numéro de dossier 480-06-000001-132 

(la « Requête pour d’autorisation d’exercer un recours collectif »). Le CP ne faisait 

pas partie des intimées à l’origine.  

16. Le 6 août 2013, MMAC a déposé une Requête pour l’émission d’une ordonnance initiale 

en vertu de la LACC, tel qu’il appert du dossier du Tribunal. 
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17. Le 8 août 2013, le Tribunal a accueilli la requête de MMAC et rendu une Ordonnance 

initiale pour les motifs prononcés à l’audience 

18. Le 16 août 2013, le CP a été ajouté au Recours Collectif comme partie intimée. 

19. Le 21 août 2013, le juge Castonguay a rendu des « motifs révisés » du jugement 

prononcé oralement le 8 août 2013. 

20. Le 23 janvier 2014, le Tribunal a approuvé la vente de la majeure partie des éléments 

d’actifs de MMAC à Railroad Acquisition Holdings (« RAH »). 

21. Le 31 mars 2015, MMAC a déposé le Plan, lequel prévoit des contributions pécuniaires 

par de tierces parties à un fonds d’indemnisation en contre partie de quittances de 

responsabilité ayant une portée très étendue et très générale. Ces fonds doivent 

ultimement être distribués aux victimes du Déraillement, conformément au programme 

de distribution établi dans le Plan. 

22. Le CP n’a pas contribué au Plan et ne bénéficiera donc pas des Quittances et Injonctions 

qu’il prévoit.  

23. Cependant, le Plan empêchera le CP de faire valoir toute Réclamation contre les Parties 

Quittancées, tel qu’il est expliqué ci-après. 

24. Le 8 mai 2015, l’honorable juge Martin Bureau de la Cour supérieure a accordé en partie 

la Cinquième requête amendée pour autorisation d’exercer un recours collectif, et a 

permis aux requérants d’exercer un recours collectif à l’encontre du CP et des intimées du 

groupe World Fuel Services (le « Recours Collectif »). Aucune décision n’a été rendue 

quant aux Parties Quittancées qui sont également des intimées aux termes du Recours 

Collectif, puisque le Recours Collectif est toujours suspendu à l’égard de celles-ci. 

25. Le 15 mai 2015, le CP a signifié un Avis à la Procureure générale du Québec et au 

Procureur général du Canada selon l’article 95 du Code de procédure civile (l’« Avis en 

vertu de l’article 95 ») dans lequel sont soulevés les arguments constitutionnels 

suivants : 

a) Le seul objectif du Plan est d’accorder des quittances en faveur des tierces parties, 

alors que de telles quittances ne sont pas reliées directement ou indirectement à la 

restructuration de la débitrice qui bénéficie de la protection de la LACC; 

b) L’approbation d’un tel Plan aurait pour effet d’élargir la portée de la LACC au-

delà de la compétence du Parlement fédéral de légiférer en matière de faillite et 

d’insolvabilité; et  

c) Une telle application de la LACC mènerait à un résultat qui serait 

inconstitutionnel puisqu’il en résulterait un empiètement manifeste sur la 

compétence législative des provinces en matière de propriété et droit civil, sans 

qu’un tel empiètement ne puisse se justifier par la théorie des effets incidents. 

26. L’assemblée des créanciers est prévue pour le 9 juin 2015, et l’audience sur 

l’homologation du Plan est prévue environ une semaine plus tard le 17 juin 2015. 
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II. LE PLAN  

27. Le 31 mars 2015, MMAC a déposé un plan de transaction et d’arrangement, dont l’objet 

est stipulé à son article 2 : 

2.1 Objet 

Le Plan vise : 

a) à proposer un compromis, une quittance, une libération et une annulation complètes, finales 

et irrévocables de toutes les Réclamations Visées contre les Parties Quittancées; 

b) à permettre la distribution des Fonds pour Distribution et le paiement des Réclamations 

Prouvées, tel qu’il est indiqué aux paragraphes 4.2 et 4.3; 

Le Plan est présenté eu égard au fait que les Créanciers, lorsqu’ils sont considérés 

globalement, tireront un plus grand avantage de sa mise en œuvre que cela ne serait le cas 

dans l’éventualité d’une faillite de MMAC. 

 

28. Le Dix-neuvième rapport du Contrôleur sur le plan d’arrangement de la requérante daté 

du 14 mai 2015 indique le contexte dans lequel le Plan a été mis de l’avant par MMAC 

et, plus précisément, son objectif sous-jacent. 

– Les paragraphes 11 et 13 du Dix-neuvième rapport 

« 11.  Afin de compenser les créanciers pour les dommages subis en raison du Déraillement, il 

était clair dès le départ pour toutes les parties intéressées que cela ne pouvait être accompli 

qu’avec la contribution de tiers potentiellement responsables (les « Tiers »), en échange de 

quittances totales et finales à l’égard de tout litige pouvant découler du Déraillement. 

[…] 

13.  Le Plan est le résultat de plusieurs mois de discussions multilatérales entre le conseiller 

juridique de la Requérante, […] le Syndic, les principales parties intéressées de la Requérante, 

soit la province de Québec (la « Province »), les Représentants d’un groupe de créanciers, les 

avocats des victimes du déraillement dans le cadre des procédures en vertu du Chapitre 11 (les 

« Conseillers juridiques américains ») et l’avocat du Comité officiel des victimes dans le 

cadre des procédures en vertu du Chapitre 11 (le « Comité officiel ») (collectivement les 

« Principales parties intéressées »), avec les Tiers, qui visaient à négocier des contributions à 

un Fonds de Règlement au profit des victimes du Déraillement. […] 

[nos soulignés] 

29. L’objectif exclusif du Plan est par conséquent irréfutable : le règlement des réclamations 

des créanciers/victimes contre des tiers potentiellement responsables. Le Plan ne porte 

d’aucune façon sur la restructuration de MMAC. 

30. En contre partie de leurs contributions respectives au Fonds d’Indemnisation, les Parties 

Quittancées
1
 bénéficieront de « Quittances et Injonctions » ayant une portée très générale. 

31. MMAC n’est pas une Partie Quittancée aux termes du Plan. 

                                                 
1
  Les Parties Quittancées sont les tiers potentiellement responsables indiqués à l’annexe A du Plan.  
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32. Plus précisément, le paragraphe 5.1 du Plan prévoit l’éxécution (i) de quittances ayant 

une portée très large en faveur des Parties Quittancées, et (ii) des injonctions interdisant 

toute future Réclamation contre les Parties Quittancées : 

5.1 Quittances et Injonctions aux termes du Plan 

Toutes les Réclamations Visées feront entièrement, définitivement, absolument, 

inconditionnellement, complètement, irrévocablement et à jamais, l’objet d’un compromis, 

d’une remise, d’une quittance, d’une libération, d’une annulation et seront proscrites à la Date 

de Mise en Œuvre du Plan contre les Parties Quittancées. 

Toutes les Personnes (peu importe si ces Personnes sont ou non des Créanciers ou des 

Réclamants) seront empêchées et il leur sera interdit, en permanence et à jamais, i) de 

poursuivre toute Réclamation, directement ou indirectement, contre les Parties Quittancées, 

ii) de poursuivre ou d’entreprendre, directement ou indirectement, toute action ou autre 

procédure à l’égard d’une Réclamation contre les Parties Quittancées ou de toute Réclamation 

qui pourrait donner lieu à une Réclamation contre les Parties Quittancées, au moyen d’une 

demande reconventionnelle, d’une réclamation de tiers, d’une réclamation au titre d’une 

garantie, d’une réclamation récursoire, d’une réclamation par subrogation, d’une intervention 

forcée ou autrement, iii) de tenter d’obtenir une exécution, une imposition, une saisie-arrêt, 

une perception, une contribution ou un recouvrement concernant un jugement, une sentence, 

un décret ou une ordonnance contre les Parties Quittancées ou leurs biens relativement à une 

Réclamation, iv) de créer, de parfaire ou de faire valoir autrement, de quelque manière que ce 

soit et directement ou indirectement, toute priorité ou charge de quelque nature que ce soit 

contre les Parties Quittancées ou leurs biens à l’égard d’une Réclamation, v) d’agir ou de 

procéder de quelque manière que ce soit et à tout endroit quel qu’il soit qui ne serait pas 

conforme aux dispositions des Ordonnances d’Approbation ou qui ne les respecteraient pas 

dans toute la mesure permise par les lois applicables, vi) de faire valoir tout droit de 

compensation, de dédommagement, de subrogation, de contribution, d’indemnisation, de 

réclamation ou d’action en garantie ou d’intervention forcée, de recouvrement ou en 

annulation de quelque nature que ce soit à l’égard des obligations dues aux Parties 

Quittancées relativement à une Réclamation ou de faire valoir un droit de cession ou de 

subrogation concernant une obligation due par l’une des Parties Quittancées relativement à 

une Réclamation et vii) de prendre toute mesure destinée à entraver la mise en œuvre ou la 

conclusion du présent Plan; il est toutefois entendu que les interdictions précitées ne 

s’appliqueront pas à l’exécution des obligations aux termes du Plan. Malgré ce qui précède, 

les Quittances et Injonctions en vertu du Plan prévues au présent paragraphe 5.1i) n’auront 

aucun effet sur les droits et obligations prévus dans l’Entente d’assistance financière 

découlant du sinistre survenu dans la ville de Lac-Mégantic intervenue le 19 février 2014 

entre le Canada et la Province, et ii) ne s’appliqueront pas aux Réclamations Non Visées ni ne 

seront interprétées comme s’y appliquant. 

Malgré ce qui précède, les Quittances et Injonctions en vertu du Plan prévues au présent 

paragraphe 5.1i) n’auront aucun effet sur les droits et obligations prévus dans l’Entente 

d’assistance financière découlant du sinistre survenu dans la ville de Lac-Mégantic intervenue 

le 19 février 2014 entre le Canada et la Province, et ii) ne s’appliqueront pas aux 

Réclamations Non Visées ni ne seront interprétées comme s’y appliquant. 

[nos soulignés] 

33. En plus de ce qui précède, le paragraphe 5.3 du Plan stipule expressément que toute 

Réclamation contre des tiers défendeurs a) n’est pas visée par le Plan; b) n’est pas 

quittancée; c) pourra suivre son cours; d) ne sera pas limitée ni restreinte de quelque 

manière que ce soit quant au montant dans la mesure où il n’y a aucun double 

recouvrement; et e) ne constitue pas une Réclamation Visée. De plus, le paragraphe 5.3 

du Plan réitère qu’aucune Personne ne peut faire valoir de Réclamation contre l’une ou 

l’autre des Parties Quittancées. 
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5.3 Réclamations contre des Tiers Défendeurs 

Toute Réclamation d’une Personne, y compris MMAC et MMA, contre les Tiers Défendeurs 

qui ne sont pas également des Parties Quittancées : a) n’est pas visée par le présent Plan; 

b) n’est pas libérée, quittancée, annulée ou exclue conformément au présent Plan; c) pourra 

suivre son cours contre lesdits Tiers Défendeurs; d) ne sera pas limitée ni restreinte par le 

présent Plan de quelque manière que ce soit quant au montant dans la mesure où il n’y a 

aucun double recouvrement par suite de l’indemnisation reçue par les Créanciers ou les 

Réclamants conformément au présent Plan; et e) ne constitue pas une Réclamation Visée aux 

termes du présent Plan. Pour plus de précision et malgré toute autre disposition des présentes, 

si une Personne, y compris MMAC et MMA, fait valoir une Réclamation contre un Tiers 

Défendeur qui n’est pas également une Partie Quittancée, tous les droits de ce Tiers 

Défendeur d’intenter une action récursoire, d’opposer une demande ou de faire ou de 

poursuivre autrement des droits ou une Réclamation contre l’une des Parties Quittancées à 

quelque moment que ce soit seront libérés, quittancés et proscrits à jamais selon les modalités 

du présent Plan et des Ordonnances d’Approbation. 

34. Enfin, le paragraphe 3.3 du Plan stipule expressément que certaines Réclamations ne sont 

pas visées par le Plan : 

3.3 Réclamations Non Visées 

Malgré toute disposition contraire aux présentes, le présent Plan ne compromet pas, ne 

quittance pas, ne libère pas, n'annule ou ne proscrit pas, ni n’a d’autre incidence concernant : 

(a) les droits ou réclamations des Professionnels Canadiens et des Professionnels Américains 

pour les honoraires et débours engagés ou devant être engagés pour les services rendus dans le 

Dossier LACC ou le Dossier de Faillite ou s’y rapportant, y compris la mise en œuvre du 

présent Plan et du Plan Américain. 

(b) dans la mesure où il existe ou peut exister une couverture d’assurance pour ces 

réclamations aux termes d’une police d’assurance émise par Great American ou un membre 

de son groupe, y compris, notamment, la Police de Great American, et seulement dans le 

mesure où une telle couverture d’assurance est réellement fournie, laquelle couverture 

d’assurance est cédée au Syndic et à MMAC, sans que les Parties Rail World ou les Parties 

A&D n’aient l’obligation de verser un paiement ou d’effectuer une contribution pour accroître 

ce que le Syndic ou MMAC obtient réellement aux termes de cette police d’assurance : i) les 

réclamations de MMAC ou du Syndic (et seulement du Syndic, de MMAC, de leur personne 

désignée ou, dans la mesure applicable, des Patrimoines) contre les Parties Rail World et(ou) 

les Parties A&D; et ii) les réclamations des détenteurs de Réclamations dans les Cas de Décès 

contre Rail World, Inc., à condition, de plus, que tout droit ou tout recouvrement par ces 

détenteurs d’un droit ou de recouvrement par les détenteurs de Réclamations dans les Cas de 

Décès par suite de la mesure autorisée au présent sous-paragraphe soit, à tous égards, 

subordonné aux réclamations du Syndic et de MMAC, ainsi que de leurs successeurs aux 

termes du Plan, aux termes des Polices précitées, et iii) les Réclamations de MMAC ou du 

Syndic contre les Parties A&D pour toute prétendue violation de l’obligation fiduciaire ou 

toute réclamation similaire fondée sur l’autorisation, par les Parties A&D, des paiements aux 

porteurs de billets et de bons de souscription émis conformément à une certaine convention 

d’achat de billets et de bons de souscription intervenue en date du 8 janvier 2003 entre MMA 

et certains porteurs de billets (telle qu’amendée de temps à autre), dans la mesure où de tels 

paiements résultent de la vente de certains biens de MMA à l’État du Maine. 

c) les Réclamations de MMAC et du Syndic en vertu des lois, notamment celles relatives à la 

faillite et l’insolvabilité, destinées à annuler et(ou) à recouvrer les transferts de MMA, de 

MMAC ou de MMA Corporation aux porteurs de billets et de bons de souscription émis 

conformément à cette certaine convention d’achat de billets et de bons de souscription 

intervenue en date du 8 janvier 2003 entre MMA et certains porteurs de billets (telle 
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qu’amendée de temps à autre), dans la mesure où de tels paiements résultent de la distribution 

du produit tiré de la vente de certains biens de MMA à l’État du Maine. 

(d) les réclamations ou causes d’action de toute Personne, y compris MMAC, MMA et les 

Parties Quittancées (sous réserve des limitations contenues dans leur Convention de 

Règlement respective) contre des tiers autres que les Parties Quittancées (sous réserve du 

paragraphe 3.3 (e)). 

(e) les Réclamations ou les autres droits préservés par l’une ou l’autre des Parties Quittancées, 

tel qu’il est indiqué à l’annexe A. 

(f) les obligations de MMAC aux termes du Plan, des Conventions de Règlement et des 

Ordonnances d’Approbation; 

(g) les Réclamations contre MMAC, sauf les Réclamations des Parties Quittancées autres que 

le procureur général du Canada. Toutefois, sous réserve du fait que les Ordonnances 

d’Approbation deviennent des ordonnances finales, le procureur général du Canada i) s’est 

engagé à retirer irrévocablement la Preuve de Réclamation produite pour le compte du 

ministère des Transports du Canada et la Preuve de Réclamation produite pour le compte du 

Department of Public Safety and Emergency Preparedness, ii) a consenti à une réaffectation 

en faveur des Créanciers de tous les dividendes payables aux termes du présent Plan ou du 

Plan Américain sur la Preuve de Réclamation produite pour le compte du Développement 

économique Canada pour les régions du Québec, tel qu’il est indiqué à la clause 4.3, et iii) a 

convenu de ne pas produire de Preuve de Réclamation additionnelle au dossier LACC ou au 

Dossier de Faillite; 

(h) toute responsabilité ou obligation des Tiers Défendeurs et toute Réclamation contre 

ceux-ci, pour autant qu’ils ne soient pas des Parties Quittancées, de quelque nature que ce soit 

à l’égard du Déraillement ou s’y rapportant, y compris, notamment, le Recours Collectif et les 

Actions dans le Comté de Cook; 

(i) toute Personne pour fraude ou des accusations criminelles ou quasi-criminelles qui sont ou 

peuvent être produites et, pour plus de précision, pour toute amende ou pénalité découlant de 

telles accusations; 

(j) toute Réclamation que l’une des Parties Rail World ou des Parties A&D peut avoir pour 

tenter de recouvrer auprès de ses assureurs les dépenses, coûts et honoraires d’avocats qu’elle 

a engagés avant la Date d’Approbation. 

(k) les Réclamations qui font partie de celles décrites au paragraphe 5.1 (2) de la LACC.  

Tous les droits et Réclamations précités indiqués au présent paragraphe 3.3, inclusivement, 

sont collectivement appelés les « Réclamations Non Visées » et, individuellement, une 

« Réclamation Non Visée ». 

 

[nos soulignés] 

35. Les effets voulus du Plan peuvent donc être résumés comme suit : 

a) En contrepartie des contributions au Fonds d’Indemnisation, les Parties 

Quittancées recevront des quittances totales et finales à l’égard de tout litige 

pouvant résulter du Déraillement, tant au Canada qu’aux États-Unis; 

b) Le Plan « ne compromet pas, ne quittance pas, ne libère pas, n’annule ou ne 

proscrit pas, ni n’a d’autre incidence concernant » les Réclamations contre 
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MMAC, c’est-à-dire que les Réclamations contre MMAC ne sont pas visées par 

le Plan. MMAC ne fait pas l’objet d’une restructuration; 

c) Le Plan « ne compromet pas, ne quittance pas, ne libère pas, n’annule ou ne 

proscrit pas, ni n’a d’autre incidence concernant » les Réclamations concernant 

les tiers non parties au règlement, y compris le CP; 

d) Il est interdit à jamais à toute personne, y compris le CP, de faire valoir toute 

Réclamation contre les Parties Quittancées; 

e) Les Réclamations de toutes les « victimes » et même possiblement des Parties 

Quittancées pourront être poursuivies, ou de nouveaux recours pourront être 

intentés, tant au Canada qu’aux États-Unis, contre les entités non parties au 

règlement, y compris le CP; 

f) Les demandeurs, aux termes du Recours Collectif peuvent continuer leur action 

en justice contre les défenderesses CP et World Fuel Services, avec le bénéfice 

supplémentaire que ces défenderesses « héritent » ainsi de la responsabilité de 

MMAC, alors que celles-ci se voient empêchées de réclamer toute contribution ou 

indemnité des Parties Quittancées! 

C. QUESTIONS ET DROIT 

I. CRITÈRES GÉNÉRAUX APPLICABLES À L’HOMOLOGATION D’UN PLAN EN VERTU DE LA 

LACC 

36. Aux termes de l’article 6 de la LACC, un plan peut être homologué par le Tribunal ‒ 

après quoi il lie les créanciers et la compagnie débitrice ‒ si une majorité en nombre 

représentant les deux tiers en valeur des créanciers ou d’une catégorie de créanciers, 

présents et votant soit en personne, soit par fondé de pouvoir, l’accepte. 

37. Cependant, même si un tel niveau d’approbation est atteint, le Tribunal peut user de son 

pouvoir discrétionnaire en vertu de l’article 6 de la LACC et refuser d’homologuer une 

transaction ou un arrangement qui n’est pas juste et équitable. 

– 229351 B.C. Ltd. (Re), 72 C.B.R. (N.S.) 310 [Onglet 1] 

38. Dans l’exercice de son pouvoir discrétionnaire, le Tribunal doit s’assurer que le Plan 

respecte chacun des critères suivants : 

a) Le Plan doit être strictement conforme à toutes les exigences prévues par les lois 

et aux ordonnances antérieures du Tribunal; 

b) Tous les documents déposés et les procédures entreprises doivent être examinés 

pour déterminer si toute mesure prise ou supposée avoir été prise est interdite en 

vertu de la LACC; 

c) Le Plan doit être juste et équitable. 

– Dairy Corporation of Canada Limited (Re), (1934) O.R. 436, par. 1, 4 

[Onglet 2] 
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– Northland Properties Limited, (1998) 73 C.B.R. (N.S. 175), par. 24 et 29. 

[Onglet 3] 

– Olympia & York Developments Ltd. (Re), (1993) 17 C.B.R. (3d) 1 (Ont. Gen. 

Div.), par. 17 [Onglet 4] 

– Canadian Airlines Corp. (Re), 2000 ABQB 442, par. 60 [Onglet 5] 

– Uniforêt Inc., Re (Trustee of), 2002 CanLII 24468, par. 14 [Onglet 6] 

II. LE PLAN EST ILLÉGAL ET DÉPASSE LA PORTÉE AUTORISÉE PAR LA LACC 

1) Le Tribunal n’a pas compétence pour homologuer le Plan, lequel n’est ni une 

transaction ni un arrangement entre MMAC et ses créanciers 

39. Au stade de l’audience sur l’homologation, le Tribunal doit s’être assuré que le processus 

en vertu de la LACC a été suivi sans enfreindre la LACC et que rien dans le plan proposé 

n’y soit contraire. 

– Olympia & York Developments Ltd. (Re), (1993) 17 C.B.R. (3d) 1 (Ont. Gen. 

Div.), par. 23-26 [Onglet 4] 

– Canadian Airlines Corp. (Re), 2000 ABQB 442, par. 64 [Onglet 5] 

40. L’article 4 de la LACC confère le pouvoir à un débiteur en vertu de la LACC de proposer 

un plan de transaction ou d’arrangement à ses créanciers : 

4. Lorsqu’une transaction ou un arrangement est proposé entre une compagnie débitrice et ses 

créanciers chirographaires ou toute catégorie de ces derniers, le tribunal peut, à la requête 

sommaire de la compagnie, d’un de ces créanciers ou du syndic en matière de faillite ou 

liquidateur de la compagnie, ordonner que soit convoquée, de la manière qu’il prescrit, une 

assemblée de ces créanciers ou catégorie de créanciers, et, si le tribunal en décide ainsi, des 

actionnaires de la compagnie. 

41. La possibilité pour un débiteur de proposer un plan d’arrangement ou de transaction à ses 

créanciers correspond à l’objectif premier de la LACC, soit de faciliter les transactions et 

les arrangements entre un débiteur insolvable et ses créanciers. L’objectif vise à 

permettre au débiteur de poursuivre ses activités commerciales et d’éviter les 

conséquences sociales et économiques dévastatrices d’une faillite. 

– AbitibiBowater inc. (Arrangement relatif à), 2010 QCCS 1261, par. 140 

[Onglet 7] 

[140]  It is widely accepted that the CCAA is a remedial statute.  Its purpose is to facilitate the 

making of a compromise or arrangement between an insolvent debtor and its creditors.  The 

goal is for the former to be able to continue in business and avoid the devastating social and 

economic consequences of a cessation of operations 

– ATB Financial v. Metcalfe & Mansfield Alternative Investment II Corp., 2008 

ONCA 587, par. 44‑61 [Onglet 8] 

– Cliffs Over Maple Bay Investments Ltd. v. Fisgard Capital Corp., 2008 BCCA 

327, par. 27-29 [Onglet 9] 
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– Chef Ready Foods Ltd. v. Hongkong Bank of Canada, (1990) 1990 CanLII 

529 (BC CA) à la page 5, 51 B.C.L.R. (2d) 84 (B.C.C.A.) [Onglet 10] 

The purpose of the C.C.A.A. is to facilitate the making of a compromise or arrangement 

between an insolvent debtor company and its creditors to the end that the company is able to 

continue in business.  

– Stelco Inc., Re, 78 O.Rd. (3d) 241, [2005] O.J. No. 4883 (ON CA), par. 36 

[Onglet 11] 

[36] In the end, it is important to remember that classification of creditors, like most other 

things pertaining to the CCAA, must be crafted with the underlying purpose of the CCAA in 

mind, namely facilitation of the reorganization of an insolvent company through the 

negotiation and approval of a plan of compromise or arrangement between the debtor 

company and its creditors, so that the debtor company can continue to carry on its business to 

the benefit of all concerned. […] 

– Janis Sarra, Rescue! The Companies’ Creditors Arrangement Act, 2d ed 

(Toronto: Thompson Carswell, 2013), au chapitre 1 [Onglet 12] 

« The statute’s full title, An Act to Facilitate Compromises and Arrangement between 

Companies and Their Creditors, precisely described its purpose; providing a court-supervised 

process to facilitate the negotiation of compromises and arrangement where companies are 

experiencing financial distress, in order to allow them to devise a survival strategy which is 

acceptable to their creditors ». 

42. Un plan d’arrangement ou de transaction présuppose nécessairement qu’un débiteur 

présente effectivement une transaction ou un arrangement à ses créanciers qui lui 

permettrait, d’une certaine façon, de poursuivre ses activités comme entité viable. 

– Asset Engineering LP v. Forest & Marine Financial Limited Partnership, 

2009 BCCA 319, par. 30 [Onglet 13] 

[30] I know of no authority that suggests that such a restructuring cannot qualify as a “plan of 

arrangement” under the CCAA, or that a refinancing by itself cannot qualify ‒ provided in 

each case a compromise or arrangement between debtor and creditors is contemplated. 

[nos soulignés] 

– 1474-5467 Québec inc. c. Roynat inc., J.E. 94-543 (Qué. C.S.), à 4-5 

[Onglet 14] 

La Cour d'appel de Colombie-Britannique, dans l'arrêt Hongkong Bank of Canada c. Chef 

Ready Foods Ltd, écrit: 

« ... When a company has recourse to the C.C.A.A., the court is called upon to 

play a kind of supervisory role to preserve the status quo and to move the 

process along to the point where a compromise or arrangement ' is approved or it 

is evident that the attempt is doomed to failure... » 

La Loi demande que l'arrangement proposé comprenne une transaction ou un arrangement 

entre la débitrice et ses créanciers, y compris les créanciers garantis. L'autorisation de 

convoquer l'assemblée des créanciers suppose la préparation et l'envoi d'une proposition qui 

doit comporter l'élément particulier d'une offre de compromis ou de transaction avec les 

créanciers, y compris les créanciers garantis. 
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[nos soulignés] 

– Ursel Investments Ltd. (Re), [1990] S.J. No. 228 par. 9, 18, 19,  2 C.B.R. (3d) 

260, rev'd 1992 CarswellSask 19 (pour autres motifs) [Onglet 15] 

The case law and dictionary entries in respect of the expressions "compromise" and 

"arrangement" instruct that any reorganization plan filed by a debtor company pursuant to 

section 4 or 5 of the Companies' Creditors Arrangement Act must comprise a mutual or 

consensual agreement between the company and those of its creditors which the plan purports 

to bind. They instruct that any reorganization plan proffered by a debtor company as a 

compromise or an arrangement must embody an adjustment of claims effected by mutual 

accommodation or concession. Indeed, while the case law in respect of the Companies' 

Creditors Arrangement Act does not define the phrase "a compromise or an arrangement", it 

can be said that the case law does imply some element of mutual accommodation in the 

reorganization process. 

[…] 

The Reorganization Plans submitted by the Petitioners do not comply with the purpose and 

intent of the Companies' Creditors Arrangement Act. The Petitioners have invoked the Act, 

not for the legitimate purpose of compromise or arrangement, but for their own purposes as 

extracted from Adam Ursel's Affidavit sworn on January 3, 1990, wherein, he states in 

paragraph 34: 

[…] 

On the basis of the material filed I have concluded that the Reorganization Plans are nothing 

more than a scheme of liquidation to be spread out over a considerable period of time to the 

benefit of the Ursel family and to the detriment of the creditors and in particular the principal 

secured creditor, the Canadian Imperial Bank of Commerce. The object and purpose of the 

Act is to continue the company through its period of difficulty to become a viable company 

for the benefit of its creditors, shareholders, employees and the public. 

[nos soulignés] 

– Banque commerciale du Canada c. Station du Mont-Tremblant Inc., J.E. 85-

378 (Qué C.S.), 12 à 15 [Onglet 16] 

43. Une transaction ou un arrangement implique nécessairement la réorganisation des affaires 

du débiteur. 

– ATB Financial v. Metcalfe & Mansfield Alternative Investment II Corp, 2008 

ONCA 587, par. 60-61 [Onglet 8] 

Compromise or arrangement 

[60] While there may be little practical distinction between "compromise" and "arrangement" 

in many respects, the two are not necessarily the same. "Arrangement" is broader than 

"compromise" and would appear to include any scheme for reorganizing the affairs of the 

debtor: L.W. Houlden and C.H. Morawetz, Bankruptcy and Insolvency Law of Canada, 

looseleaf, 3rd ed., vol. 4 (Scarborough, Ont.: Carswell, 1992) at 10A- 12.2, N10. It has been 

said to be "a very wide and indefinite [word]": Reference re Timber Regulations, [1935] A.C. 

184, [1935] 2 D.L.R. 1 (P.C.), at p. 197 A.C., affg [1933] S.C.R. 616, [1933] S.C.J. No. 53. 

See also Guardian Assurance Co. (Re), [1917] 1 Ch. 431 (C.A.), at pp. 448, 450 Ch.; T&N 

Ltd. and Others (No. 3) (Re), [2007] 1 All E.R. 851, [2006] E.W.H.C. 1447 (Ch.). 
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[61] The CCAA is a sketch, an outline, a supporting framework for the resolution of corporate 

insolvencies in the public interest. Parliament wisely avoided attempting to anticipate the 

myriad of business deals that could evolve from the fertile and creative minds of negotiators 

restructuring their financial affairs. It left the shape and details of those deals to be worked out 

within the framework of the comprehensive and flexible concepts of a "compromise" and 

"arrangement". I see no reason why a release in favour of a third party, negotiated as part of a 

package between a debtor and creditor and reasonably relating to the proposed restructuring 

cannot fall within that framework. 

[nos soulignés] 

44. Un Tribunal siégeant en vertu de la LACC a en effet auparavant remis en question la 

validité d’un plan qui avait été proposé par l’avocat représentant certains requérants dans 

le cadre d’un recours collectif, doutant fortement du fait que ce plan répondait à la 

définition même d’un plan de transaction et d’arrangement en vertu de la LACC. 

– Canadian Red Cross Society/Société canadienne de la Croix-Rouge, Re, 1998 

CanLII 14907 [Red Cross] par. 31, 5 C.B.R. (4th) 299 [Onglet 17] 

[31] Like all counsel—even those for the Transfusion Claimants who do not support his 

position—I commend Mr. Lavigne for his ingenuity and for his sincerity and perseverence in 

pursing his clients’ general goals in relation to the blood supply program. However, after 

giving it careful consideration as I have said, I have come to the conclusion that the Lavigne 

Proposal—whatever commendation it may deserve in other contexts—does not offer a 

workable or practical alternative solution in the context of these CCAA proceedings. I 

question whether it can even be said to constitute a “Plan of Compromise and Arrangement” 

within the meaning of the CCAA, because it is not something which either the debtor (the Red 

Cross) or the creditors (the Transfusion Claimants amongst them) have control over to make 

happen. It is, in reality, a political and social solution which must be effected by 

Governments. It is not something which can be imposed by the Court in the context of a 

restructuring. Without deciding that issue, however, I am satisfied that the Proposal is not one 

which in the circumstances warrants the Court in exercising its discretion under sections 4 and 

5 of the CCAA to call a meeting of creditors to vote on it.  

[nos soulignés] 

45. Tout comme dans l’affaire Société canadienne de la Croix-Rouge, le CP plaide que le 

Plan ne constitue ni une transaction ni un arrangement entre MMAC et ses créanciers. 

Bien que le Plan semble en apparence constituer une solution aux conséquences du 

Déraillement, le Plan n’est en aucun cas admissible en vertu de la LACC.  

46. Dans le cas présent, il était évident dès le départ qu’aucun plan de transaction ou 

d’arrangement proposé ne pourrait permettre à MMAC de se restructurer et de poursuivre 

ses activités. Cependant, le Tribunal a tout de même accordé à MMAC une protection en 

vertu de la LACC (usurpant par le fait même la compétence exclusive de la Cour 

fédérale) afin de lui permettre de maximiser la valeur de ses actifs pour ses créanciers. 

– Montréal, Maine & Atlantique Canada Co. (Arrangement relatif à), 2013 

QCCS 4039, par. 27-35, 40 [Onglet 18] 

B) LA VIABILITÉ PLUS QUE DOUTEUSE DE MMA ET SON COMPORTEMENT 

PEUVENT-ELLES FAIRE ÉCHEC À L’APPLICATION DE LA LOI ? 
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[27] MMA précise qu’elle ne pourra s’acquitter de ses obligations envers l’ensemble de ses 

créanciers et que son recours à la Loi lui permettra de maximiser la valeur de son patrimoine, 

et ce, au bénéfice de tous ses créanciers. 

[28] Elle prétend également que sans cette protection, il en résultera un chaos judiciaire qui 

pourrait nuire à un certain nombre de ses créanciers, dont les sinistrés des événements du 

6 juillet 2013 à Lac-Mégantic. 

[29] L’assureur de MMA, tout en confirmant qu’il honorera son contrat d’assurance, appuie la 

position de MMA, soulevant également le risque de chaos judiciaire. 

[30] L’objectif principal recherché par le législateur en édictant la Loi est la survie des 

entreprises, et ce, au bénéfice de tous, employés, créanciers et la société en général. 

[31] Qu’en est-il, si la preuve offerte au Tribunal démontre clairement une situation 

d’insolvabilité irrécupérable comme c’est le cas en l’instance. 

[32] À quelques reprises, nos tribunaux ont accepté d’appliquer la Loi même si au bout du 

compte, une liquidation ou un démantèlement de l’entreprise était à prévoir. 

[33]  Dans la présente affaire, il est trop tôt pour déterminer quelle avenue sera privilégiée par 

MMA pour maximiser la valeur de son patrimoine.  Celle-ci sera-t-elle monnayée par une 

vente ou encore par son démantèlement. 

[34] Permettre à MMA de continuer à opérer pour maximiser la valeur de son patrimoine est à 

l’avantage de tous ses créanciers. 

[35] Ainsi, lorsque l’entreprise annonce clairement qu’elle ne sera pas viable dans sa forme 

actuelle, quelque soit le plan d’arrangement, le Tribunal doit s’écarter de l’objectif bicéphale 

de la Loi visant la survie de l’entreprise et la protection de ses créanciers, pour se concentrer 

sur ce dernier élément. 

[…] 

[40] Dans ce contexte, l’application de la Loi permettant à MMA de continuer ses opérations 

pour maximiser la valeur de son patrimoine est certes à l’avantage des créanciers de MMA.   

[nos soulignés] 

47. Le CP plaide que le recours en vertu de la LACC n’aurait pas dû être accordé à MMAC, 

étant donné que cette dernière n’aurait pu proposer aucun plan de transaction ou 

d’arrangement viable à ses créanciers. 

48. En termes simples, MMAC n’avait tout bonnement aucune « affaire » pouvant être 

« restructurée ». 

49. Dans tous les cas, au moment de la vente de tous les éléments d’actifs de MMAC à RAH, 

l’« objectif secondaire » consistant à maximiser la valeur des actifs de MMAC avait été 

accompli et l’application de la LACC ne pouvait donc plus accomplir un objectif 

légitime; en effet, toutes les affaires de MMAC, à l’exception de ses passifs, avaient été 

complètement et définitivement liquidées. 

50. En d’autres termes, à partir du moment où les éléments d’actifs de MMAC ont été vendus 

et où il n’y avait plus de valeur à tirer de ceux-ci, le présent Tribunal a cessé d’avoir 

compétence pour homologuer un éventuel plan d’arrangement ou de transaction. MMAC 
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ne pouvait plus en aucune circonstance poursuivre ses activités, se restructurer ni même, 

comme en témoigne le Plan, conclure une transaction à l’égard de sa responsabilité. 

51. Bref, si rien ne reste à restructurer, le maintien du recours à la LACC est d’autant plus 

illégitime. 

– A. Dimitri Lascaris, Sajjard Nematollahi and Serge Kalloghlian, “The 

Interaction between Class Actions and Proceedings under the Companies’ 

Creditors Arrangement Act; Recent developments and Questions for the 

Future”, (2015) Colloque national sur les recours collectifs - développements 

récents au Québec, au Canada et aux États-Unis, Service de la Formation 

Continue Barreau du Québec, Édition Yvon Blais, Montréal, à 134 

[Onglet 19] 

The CCAA in intended to provide for a disciplined, court-supervised process, for a limited 

period of time, permitting the stakeholders to negotiate and address their interests with the 

ultimate goal to restructure the business and enable it to continue as a going concern. If there 

remains nothing to be restructured, the propriety of CCAA proceedings is questionable. If the 

primary goal is liquidation, other insolvency proceedings outside of the CCAA may offer a 

fairer or more efficient solution. If the focus of a CCAA proceeding becomes the pursuit of 

damages for contingent liabilities while certain defendants are shielded or some claimants are 

positioned in a more advantageous position than others, the purposes of the CCAA will be 

defeated. 

The ultimate goal of a CCAA proceeding is properly to produce a negotiated plan of 

arrangement and compromise. If a CCAA plan is unworkable, or it cannot address all pending 

claims, the respective claimants should be allowed to pursue their claims in the appropriate 

fora. The stay of proceedings and the potential for providing releases are tools that may be 

employed in furtherance of an amicable resolution that is agreeable to all affected 

stakeholders. There tools are not intended to be used as a bar to the pursuit of otherwise viable 

and meritorious claims.  

[nos soulignés] 

52. En effet, le Plan ne propose aucune transaction ni aucun arrangement entre MMAC et ses 

créanciers. Il sert plutôt uniquement d’outil pour régler les réclamations entre les victimes 

du Déraillement / créanciers et les tiers potentiellement responsables qui ont convenu de 

financer le Plan en contre partie des Quittances et Injonctions.  

53. À la Date de Mise en Oeuvre du Plan, il est certain et indubitable que : 

a) MMAC ne réorganisera pas ses affaires; 

b) MMAC ne sera rien de plus qu’une coquille vide;  

c) MMAC demeurera responsable de toutes les Réclamations; 

d) MMAC sera incapable d’acquitter ses passifs. 

54. À la lumière de ce qui précède, le Tribunal n’a pas compétence pour homologuer un tel 

Plan. 
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55. Même si le Tribunal déterminait qu’un débiteur non viable peut proposer un plan de 

transaction ou d’arrangement ne prévoyant aucune restructuration, un tel plan devrait 

nécessairement inclure une quittance en faveur de la compagnie débitrice insolvable. 

2) À titre subsidiaire, le Tribunal n’a pas compétence pour sanctionner les 

Quittances et Injonctions prévues en faveur des Parties Quittancées  

56. La LACC ne contient aucune disposition expresse permettant ou interdisant d’accorder 

des quittances en faveur de tiers, à plus forte raison lorsqu’aucune quittance du même 

ordre n’est accordée à la compagnie débitrice et qu’il n’existe aucune restructuration 

pouvant être liée à de telles quittances en faveur de tiers. 

– Bul River Mineral Corporation (Re), 2015 BCSC 113, par. 77 [Onglet 20] 

[77] The CCAA does not contain any express provisions either permitting or prohibiting the 

granting of releases, including third party releases, as part of a plan of compromise or 

arrangement. 

57. Néanmoins, lorsqu’il siège en vertu de la LACC, le tribunal a le pouvoir d’approuver des 

quittances en faveur de tiers prévues dans un plan de transaction ou d’arrangement. 

– ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 

2008 ONCA 587 [Onglet 8] 

– Canwest Global Communications Corp. (Re), 2010 ONSC 4209 [Onglet 21] 

– Société industrielle de décolletage et d'outillage (SIDO) ltée (Arrangement 

relatif à), 2010 QCCA 403 [Onglet 22] 

– Cline Mining Corp. (Re), 2015 ONSC 622, [2015] OJ No. 1202 [Onglet 23] 

– Sino-Forest Corp. (Re), 2012 ONSC 7050 [Onglet 24] 

58. Ceci dit, l’inclusion et  la sanction de quittances en faveur de tierces parties aux termes 

d’un plan en vertu de la LACC sont l’exception et ne sont pas accordées d’office. 

– Canwest Global Communications Corp. (Re), 2010 ONSC 4209, par. 29 

[Onglet 21] 

[29]  In the Metcalfe decision, Blair J.A. discussed in detail the issue of releases of third 

parties.  I do not propose to revisit this issue, save and except to stress that in my view, third 

party releases should be the exception and should not be requested or granted as a matter of 

course.  

[nos soulignés] 

– Bul River Mineral Corp. (Re), [2014] BCJ No. 3334, par. 78 [Onglet 20] 

[78] The approach in Metcalfe was adopted in Canwest at paras. 28-30. The court in Canwest 

noted that third party releases should be the exception and not requested or granted as a matter 

of course: para. 29. 
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59. Exceptionnellement, le tribunal peut exercer sa compétence pour sanctionner des 

quittances en faveur de tiers, mais uniquement lorsqu’il existe « un lien raisonnable entre 

la réclamation de tiers faisant l’objet de la quittance aux termes du plan et la 

restructuration réalisée au moyen du plan, qui justifie l’inclusion dans ce plan d’une 

quittance en faveur de tiers ». 

60. C’est d’ailleurs ce principe qui se trouve au cœur du test appliqué par le Tribunal d’appel 

de l’Ontario dans l’affaire Metcalfe et appliqué par la suite à toutes les autres affaires en 

vertu de la LACC comportant des questions de quittances en faveur de tiers.  

61. Il est cependant impératif de tenir compte des circonstances exceptionnelles de l’affaire 

Metcalfe, qui ont ultimement mené le juge saisi de la requête à homologuer un plan 

contenant des quittances en faveur de tiers et la Cour d’appel à maintenir cette décision.  

62. Il faut se rappeler que dans l’affaire Metcalfe, la totalité du marché du papier commercial 

de 32 G$ avait, en moins de 24 heures, connu une débâcle soudaine et complète en raison 

de la crise des liquidités. Cet événement avait mené au gel complet du marché du papier 

commercial en attendant l’issue de tentatives pour résoudre la crise au moyen de la 

restructuration de l’ensemble du marché en vertu de la LACC. Ultimement, avec la 

collaboration de la quasi-totalité des parties concernées dans le secteur, un plan de 

transaction et d’arrangement avait été mis de l’avant. Dans cette affaire, le défaut 

d’homologuer ce plan pour privilégier une autre solution aurait fort probablement 

entraîné l’effondrement total et permanent du marché du papier commercial. 

63. Certains détenteurs de papier commercial s’étaient opposés au plan dans l’affaire 

Metcalfe, faisant valoir principalement que les quittances en faveur de tiers étaient 

inadmissibles en vertu de la LACC et dépassaient la compétence du Tribunal.   

64. La Cour d’appel de l’Ontario avait finalement maintenu la décision du juge saisi de la 

requête, qui avait conclu que le plan proposé dans l’affaire Metcalfe touchait la totalité du 

secteur du papier commercial et les marchés financiers dans leur ensemble. La 

restructuration dans cette affaire était donc essentielle à la résolution de la crise des 

liquidités du papier commercial et à la restauration de la confiance envers le système 

financier canadien.  

65. Les bénéficiaires des quittances dans l’affaire Metcalfe étaient essentiels à la 

restructuration des sociétés débitrices, en particulier, et à la restructuration du marché du 

papier commercial dans son ensemble. Tel qu’il a été souligné dans l’affaire Canwest, 

« L’affaire Metcalfe était un cas extraordinaire et exceptionnel de par sa nature même. Le 

plan proposé dans cette affaire répondait à des circonstances dramatiques, et prévoyait 

des quittances fondamentalement nécessaires à la restructuration ». 

– Canwest Global Communications Corp. (Re), 2010 ONSC 4209, par. 28 

[Onglet 21] 

[28] The Plan does include broad releases including some third party releases. In Metcalfe v. 

Mansfield Alternative Investments II Corp, the Ontario Court of Appeal held that the CCAA 

court has jurisdiction to approve a plan of compromise or arrangement that includes third 

party releases.  The Metcalfe case was extraordinary and exceptional in nature.  It responded 

to dire circumstances and had a plan that included releases that were fundamental to the 

restructuring. The Court held that the releases in question had to be justified as part of the 
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compromise or arrangement between the debtor and its creditors.  There must be a reasonable 

connection between the third party claim being compromised in the plan and the restructuring 

achieved by the plan to warrant inclusion of the third party release in the plan.  

[nos soulignés] 

66. Il importe de reproduire certains paragraphes des motifs du jugement de la Cour d’appel 

dans l’affaire Metcalfe, qui appuient l’argument fondamental voulant qu’une quittance en 

faveur d’un tiers doit constituer un moyen permettant d’arriver à une fin, soit 

l’arrangement ou la transaction entre un débiteur insolvable et ses créanciers. 

– ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 

2008 ONCA 587, par. 43, 46, 61, 69-70, 78, 89 [Onglet 8] 

[43] On a proper interpretation, in my view, the CCAA permits the inclusion of third-party 

releases in a plan of compromise or arrangement to be sanctioned by the court where those 

releases are reasonably connected to the proposed restructuring.  

[…] 

[46] …Because I am satisfied that it is implicit in the language of the CCAA itself that the 

court has authority to sanction plans incorporating third-party releases that are reasonably 

related to the proposed restructuring, there is no "gap-filling" to be done and no need to fall 

back on inherent jurisdiction. In this respect, I take a somewhat different approach than the 

application judge did. 

[…] 

[61] … I see no reason why a release in favour of a third party, negotiated as part of a package 

between a debtor and creditor and reasonably relating to the proposed restructuring cannot fall 

within that framework. 

[…] 

The required nexus 

[69] In keeping with this scheme and purpose, I do not suggest that any and all releases 

between creditors of the debtor company seeking to restructure and third parties may be made 

the subject of a compromise or arrangement between the debtor and its creditors. Nor do I 

think the fact that the releases may be "necessary" in the sense that the third parties or the 

debtor may refuse to proceed without them, of itself, advances the argument in favour of 

finding jurisdiction (although it may well be relevant in terms of the fairness and 

reasonableness analysis). 

[70] The release of the claim in question must be justified as part of the compromise or 

arrangement between the debtor and its creditors. In short, there must be a reasonable 

connection between the third-party claim being compromised in the plan and the restructuring 

achieved by the plan to warrant inclusion of the third-party release in the plan. This nexus 

exists here, in my view. 

[…] 

[78] Respectfully, I would not adopt the interpretive principle that the CCAA permits releases 

because it does not expressly prohibit them. Rather, as I explain in these reasons, I believe the 

open-ended CCAA permits third-party releases that are reasonably related to the restructuring 

at issue because they are encompassed in the comprehensive terms "compromise" and 
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"arrangement" and because of the double-voting majority and court-sanctioning statutory 

mechanism that makes them binding on unwilling creditors. 

[…] 

[89] The approach I would take to the disposition of this appeal is consistent with that view. 

As I have noted, the third-party releases here are very closely connected to the ABCP 

restructuring process. 

[nos soulignés] 

67. L’arrêt de la Cour d’appel de l’Ontario dans l’affaire Metcalfe a été cité et appliqué par 

les tribunaux à l’échelle du Canada, notamment dans toutes les causes subséquentes 

impliquant des quittances en faveur de tiers. 

– Société industrielle de décolletage et d'outillage (SIDO) ltée (Arrangement 

relatif à), 2010 QCCA 403, par. 37-39 [Onglet 22] 

[37] Or, devant la Cour supérieure, se basant principalement sur l'arrêt de la Cour d'appel de 

l'Ontario dans A.T.B. Financial v. Metcalfe & Mansfield Alternative Invesments II Corp.[18], 

l'intimée faisait à cet égard valoir que la quittance en faveur de DCR était légale et appropriée 

en l'espèce, considérant que cette quittance a un lien raisonnable avec la réorganisation 

proposée.  

[…] 

[38] Manifestement, le juge de première instance a estimé que la quittance dont DCR est 

bénéficiaire selon la clause 7.2.3 du plan d'arrangement répondait à ces exigences. 

[39]   Le plan d'argumentation produit par l'intimée devant la Cour supérieure et, de même, le 

plan d'argumentation déposé aux fins du présent débat citent aussi, entre autres, l'affaire 

Muscletech Research and Development Inc., où l'on reconnaît la possibilité, dans le cadre d'un 

arrangement régi par la L.a.c.c de stipuler une quittance en faveur du tiers qui finance la 

restructuration de l'entreprise débitrice. Or, c'est précisément, en l'espèce, le cas de DCR, qui 

versera une somme considérable afin de soutenir la réorganisation des affaires de l'intimée 

dans le cadre du plan d'arrangement.  

[nos soulignés] 

– Bul River Mineral Corp. (Re), 2015 BCSC 113 par. 77, [2014] BCJ No. 3334 

[Onglet 20] 

[77] … The leading decision is ATB Financial v. Metcalfe & Mansfield Alternative 

Investments II Corp., 2008 ONCA 587 (CanLII), leave to appeal to S.C.C. refused (2008), 

390 N.R. 393 (note). At paras. 40-52 of Metcalfe, a plan containing third party releases was 

sanctioned. At para. 46, the court stated that such jurisdiction may be exercised where the 

releases are “reasonably related to the proposed restructuring”  

[nos soulignés] 
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– Cline Mining Corporation (Re), 2015 ONSC 622, par. 22-24 [Onglet 23] 

[22] The CCAA permits the inclusion of third party releases in a plan of compromise or 

arrangement where those releases are reasonably connected to the proposed restructuring (see: 

ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 2008 ONCA 587 

(CanLII) (“ATB Financial”); SkyLink, supra; and Re Sino-Forest Corporation, 2012 ONSC 

7050 (CanLII), leave to appeal denied, 2013 ONCA 456 (CanLII)). 

[23] The court has the jurisdiction to sanction a plan containing third party releases where the 

factual circumstances indicate that the third party releases are appropriate.  In this case, the 

record establishes that the releases were negotiated as part of the overall framework of the 

compromises in the Plan, and these releases facilitate a successful completion of the Plan and 

the Recapitalization.  The releases cover parties that could have claims of indemnification or 

contribution against the Applicants in relation to the Recapitalization, the Plan and other 

related matters, whose rights against the Applicants have been discharged in the Plan.  

[24] I am satisfied that the releases are therefore rationally related to the purpose of the Plan 

and are necessary for the successful restructuring of the Applicants.  

[nos soulignés] 

– Labourers’ Pension Fund of Central and Eastern Canada v. Sino-Forest 

Corporation, 2013 ONSC 1078, par. 68 [Onglet 25] 

[68] In my view, it is clear that the claims Ernst & Young asserted against SFC, and SFC’s 

subsidiaries, had to be addressed as part of the restructuring. The interrelationship between the 

various entities is further demonstrated by Ernst & Young’s submission that the release of 

claims by Ernst & Young has allowed SFC and the SFC subsidiaries to contribute their assets 

to the restructuring, unencumbered by claims totalling billions of dollars.  As SFC is a 

holding company with no material assets of its own, the unencumbered participation of the 

SFC subsidiaries is crucial to the restructuring.  

[nos soulignés] 

68. Il incombe au débiteur de s’assurer qu’un fondement approprié sous-tend l’inclusion des 

quittances en faveur de tiers dans son plan de transaction ou d’arrangement. 

– Bul River Mineral Corp. (Re), 2015 BCSC 113 par. 81, [2014] BCJ No. 3334 

[Onglet 20] 

[81] It remains the case that any person proposing releases in a plan of arrangement, and any 

party seeking a court order sanctioning or even supplementing such releases, must ensure, 

from the outset, that a proper rationale exists for them. 

69. Dans l’affaire Metcalfe, la Cour d’appel de l’Ontario a conclu que les exigences à remplir 

pour justifier des quittances en faveur de tiers sont les suivantes : 

a) les parties devant bénéficier de la quittance sont nécessaires et essentielles à la 

restructuration du débiteur; 

b) les réclamations devant faire l’objet de la quittance sont raisonnablement liées à 

l’objectif du Plan… et nécessaires à sa réalisation; 

c) le Plan ... ne peut réussir en l’absence des quittances; 
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d) les parties visées par des réclamations devant être quittancées contribuent de 

façon tangible et réaliste au Plan...; 

e) le Plan … bénéficiera non seulement aux compagnies débitrices, mais aussi aux 

créanciers en général. 

70. Le « Required Nexus Test » établi par le Tribunal dans l’affaire Metcalfe et appliqué dans 

les affaires subséquentes ne peut s’appliquer dans le cas présent puisque MMAC ne fait 

l’objet d’aucune restructuration. 

– Labourers’ Pension Fund of Central and Eastern Canada v. Sino-Forest 

Corporation, 2013 ONSC 1078, par. 50 [Onglet 25] 

[50]  Where a settlement also provides for a release, such as here, courts assess whether there 

is “a reasonable connection between the third party claim being compromised in the plan and 

the restructuring achieved by the plan to warrant inclusion of the third party release in the 

plan”. Applying this “nexus test” requires consideration of the following factors: [ATB 

Financial, supra, para. 70] 

(a)  Are the claims to be released rationally related to the purpose of the plan? 

(b)   Are the claims to be released necessary for the plan of arrangement? 

(c)   Are the parties who have claims released against them contributing in a tangible and 

realistic way? and 

(d)   Will the plan benefit the debtor and the creditors generally? 

[nos soulignés] 

71. Il est tout simplement impossible que les Quittances soient « raisonnablement liées à la 

restructuration proposée » puisque MMAC ne fait l’objet d’aucune restructuration. Le 

critère n’est donc pas respecté. 

72. Dans le cas présent, le Tribunal devrait se poser la question suivante : à quel plan les 

quittances contribuent-elles? Pour répondre à cette question, le Tribunal doit soit 

permettre le maintien des activités d’une entreprise ou le maintien de la valeur de 

l’entreprise (ou des ses actifs). 

73. En l’espèce, cette possibilité est tout simplement inexistante. Si les Quittances et 

Injonctions étaient éliminées du Plan de MMAC, qu’en resterait-il? Les quittances 

doivent obligatoirement constituer un moyen permettant d’arriver à une fin, et non pas 

constituer la fin comme telle. Normalement, les stipulations accessoires sont au service 

d’un objectif principal et dominant. Ici, ce n'est pas le cas, l’objectif principal et dominant 

a disparu mais les stipulations accessoires au lieu de disparaître, occupent maintenant le 

devant de la scène.  

74. Le CP plaide que le Tribunal n’a donc pas compétence pour régler le Recours collectif et 

de prononcer des injonctions qui ne sont liées d’aucune façon à la restructuration de 

MMAC. L’homologation d’un tel Plan reviendrait à une utilisation illégitime et 

inconstitutionnelle de la LACC pour régler des différends entre des tiers et les créanciers 

de MMAC, qui ne sont pas « inextricablement liés au processus de restructuration ». 
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– Stelco Inc., Re, 78 O.Rd. (3d) 241, [2005] O.J. No. 4883, par. 32 [Onglet 11] 

[32] First, as the supervising judge noted [at para. 7], the CCAA itself is more compendiously 

styled "An Act to facilitate compromises and arrangements between companies and their 

creditors." There is no mention of dealing with issues that would change the nature of the 

relationships as between the creditors themselves. As Tysoe J. noted in Pacific Coastal 

Airlines Ltd. v. Air Canada, 2001 BCSC 1721 (CanLII), [2001] B.C.J. No. 2580, 19 B.L.R. 

(3d) 286 (S.C.), at para. 24 [page252] (after referring to the full style of the legislation): 

[The purpose of the CCAA proceeding] is not to deal with disputes between a 

creditor of a company and a third party, even if the company was also involved 

in the subject matter of the dispute. While issues between the debtor company 

and non-creditors are sometimes dealt with in CCAA proceedings, it is not a 

proper use of a CCAA proceeding to determine disputes between parties other 

than the debtor company. 

[nos soulignés] 

– Pacific Coastal Airlines Ltd. v. Air Canada, 2001 BCSC 1721 (CanLII), 

[2001] B.C.J. No. 2580, 19 B.L.R. (3d) 286 (S.C.), par. 24 [Onglet 26] 

– Stelco Inc., Re, 21 C.B.R. (5th) 157, [2006] O.J. No. 1996 (ON CA), par. 11 

[Onglet 27] 

[11] Thus, the circumstances differ from those involved in either of the two prior Stelco cases 

to which we were referred.  In Re Stelco (2005), 2005 CanLII 8671 (ON CA), 75 O.R. (3d) 5 

(C.A.) – the directors case – the court was dealing with a matter relating to the company’s role 

in the restructuring process as opposed to the court’s role in the restructuring process.  The 

present case pertains to the court’s control over the restructuring process.  In Re Stelco, 2005 

CanLII 42247 (ON CA), [2005] O.J. No. 4883 (C.A.) – the classification case – the court 

observed that it is not a proper use of a CCAA proceeding to determine disputes between 

parties other than the debtor company.  As pointed out above, however, the present case is not 

simply an inter-creditor dispute that does not involve the debtor company; it is a dispute that 

is inextricably connected to the restructuring process. 

[nos soulignés] 

75. Bien que le CP plaide que le « critère du lien nécessaire » établi dans l’affaire Metcalfe et 

appliqué à toutes les affaires subséquentes soit effectivement la règle d’or à employer par 

une cour siégeant en vertu de la LACC dans le contexte d’un plan de transaction ou 

d’arrangement pour sanctionner une quittance en faveur d’un tiers, le CP reconnaît que 

des quittances en faveur de tiers ont été exceptionnellement sanctionnées par la Cour 

supérieure de l’Ontario dans le contexte d’un « plan de liquidation » financé entièrement 

par des parties autres que les requérantes, soit dans l’affaire Muscletech. 

– Muscletech Research and Development Inc. (Re), 2007 CanLII 5146 (ON 

SC), par. 2 [Muscletech] [Onglet 28] 

[2] The Plan is not a restructuring plan but is a unique liquidation plan funded entirely by 

parties other than the Applicants. 

76. Il faut toutefois faire les mises en garde essentielles suivantes quant à la valeur de 

précédent du jugement dans l’affaire Muscletech : 

a) Muscletech était bénéficiaire d’une quittance. 
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b) Aucune partie n’a contesté la compétence du Tribunal pour homologuer un tel 

« plan de liquidation »; 

c) le Tribunal n’a pas fourni de motif justifiant sa compétence pour homologuer ce 

plan; 

d) Aucune objection directe n’a été opposée aux quittances proposées;  

e) Le jugement dans l’affaire Muscletech a été rendu avant le jugement dans l’affaire 

Metcalfe et l’émergence du « critère du lien nécessaire », c’est-à-dire le critère du 

lien raisonnable avec la restructuration. Les quittances en faveur de tiers 

autorisées dans l’affaire Muscletech n’auraient donc pas respecté le critère du lien 

nécessaire établi dans l’affaire Metcalfe; 

77. Même si le Tribunal accepte ultimement qu’un plan d’arrangement ou de transaction 

puisse servir de simple outil pour régler un litige, le CP plaide qu’un tel plan doit à tout le 

moins prévoir également une quittance à l’égard des réclamations contre le débiteur 

insolvable, c’est-à-dire également régler le litige en cours contre la compagnie débitrice. 

78. Toute autre interprétation de la LACC, en général, et d’un plan d’arrangement ou de 

transaction, en particulier, serait inappropriée dans les deux cas et, comme le soutient le 

CP dans son Avis en vertu de l’article 95, inconstitutionnelle, puisqu’elle reviendrait à 

empiéter sur les domaines de compétences législatives provinciales en matière de 

propriété et de droits civils. 

3) À titre subsidiaire, le Plan ne peut servir d’outil pour régler des différends entre 

des tiers solvables sans octroyer une quittance à MMAC 

79. En présumant d’abord qu’un plan d’arrangement ou de transaction peut être mis de 

l’avant en l’absence de toute restructuration du débiteur en vertu de la LACC, et ensuite 

que des quittances en faveur de tiers peuvent en fait être accordées dans un tel scénario, 

CP plaide que de telles quittances en faveur de tiers ne peuvent certainement pas être 

accordées à moins qu’elles ne soient raisonnablement liées à toute quittance ou résolution 

globale des réclamations contre le débiteur insolvable.  Comme l’a expliqué le juge 

Farley, les quittances dans l’affaire Muscletech ont été sanctionnées uniquement parce 

qu’elles étaient « derivative of claims against the Applicants and it would neither be logical nor 

practical/functional to have that Product Liability litigation not be dealt with on an all encompassing 

basis». 

– Muscletech Research and Development Inc. (Re), 2007 CanLII 5146 (ON 

SC), par. 3, 4 et 23 [Onglet 29] 

[3] The purpose and goal of the Applicants in seeking relief under the CCAA is to achieve a 

global resolution of a large number of product liability and other lawsuits commenced 

principally in the United States of America by numerous claimants and which relate to 

products formerly advertised, marketed and sold by MuscleTech Research and Development 

Inc. (“MDI”) and to resolve such actions as against the Applicants and Third Parties. 

[4] In addition to the Applicants, many of these actions named as a party defendant one or 

more of: (a) the directors and officers, and affiliates of the Applicants (i.e. one or more of the 

Iovate Companies); and/or (b) arm’s length third parties such as manufacturers, researchers 

and retailers of MDI’s products (collectively, the “Third Parties”).  Many, if not all, of the 
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Third Parties have claims for contribution or indemnity against the Applicants and/or other 

Third Parties relating to these actions. 

[…] 

[23] The representative Plaintiffs opposing the sanction of the Plan do not appear to be 

rearguing the basis on which the class claims were disallowed.  Their position on this motion 

appears to be that the Plan is not fair and reasonable in that, as a result of the sanction of the 

Plan, the members of their classes of creditors will be precluded as a result of the Third Party 

Releases from taking any action not only against MuscleTech but against the Third Parties 

who are defendants in a number of the class actions.  

[nos soulignés] 

– Muscletech Research and Development Inc., Re, 2006 CanLII 34344, par. 7-8 

[Onglet 29] 

[7] With respect to the relief sought relating to Claims against Third Parties, the position of 

the Objecting Claimants appears to be that this court lacks jurisdiction to make any order 

affecting claims against third parties who are not applicants in a CCAA proceeding.  I do not 

agree.  In the case at bar, the whole plan of compromise which is being funded by Third 

Parties will not proceed unless the plan provides for a resolution of all claims against the 

Applicants and Third Parties arising out of “the development, advertising and marketing, and 

sale of health supplements, weight loss and sports nutrition or other products by the 

Applicants or any of them” as part of a global resolution of the litigation commenced in the 

United States.  In his Endorsement of January 18, 2006, Farley J. stated: 

“the Product Liability system vis-à-vis the Non-Applicants appears to be in 

essence derivative of claims against the Applicants and it would neither be 

logical nor practical/functional to have that Product Liability litigation not be 

dealt with on an all encompassing basis.” 

[8] Moreover, it is not uncommon in CCAA proceedings, in the context of a plan of 

compromise and arrangement, to compromise claims against the Applicants and other parties 

against whom such claims or related claims are made.  In addition, the Claims Resolution 

Order, which was not appealed, clearly defines Product Liability Claims to include claims 

against Third Parties and all of the Objecting Claimants did file Proofs Of Claim settling out 

in detail their claims against numerous Third Parties.  

[nos soulignés] 

– Voir également : Grace Canada, Inc. (Re), 2008 CanLII 54779, par. 40, 78 

[Onglet 30] 

[40]  Counsel for Grace submits that, in certain circumstances, this Court has ordered third 

party releases where they are necessary and connected to a resolution of the debtor’s claims, 

will benefit creditors generally, and are not overly broad or offensive to public policy.  (See:  

Re: Muscletech Research and Development Inc. (2007), 2007 CanLII 5146 (ON SC), 30 

C.B.R. (5th) 59 (Ont. Sup. Ct.) and ATB Financial v. Metcalfe & Mansfield Alternative 

Investments II Corp. (2008), 43 C.B.R. 5th 269 (Ont. Sup. Ct.), aff’d. (2008), ONCA 587 

(“Metcalfe”), leave to appeal to S.C.C. denied.) 

[…] 



- 25 - 

[78]  I am also satisfied that third party releases are, in the circumstances of this case, directly 

connected to the resolution of the debtor’s claims and are necessary.  The third party releases 

are not, in my view, overly broad nor offensive to public policy.  

[nos soulignés] 

80. Dans le cas présent, tel qu’il est décrit plus haut, les Réclamations contre MMAC sont 

réputées constituer des Réclamations Non Visées aux termes de l’alinéa 3.3(g) du Plan. 

MMAC n’est pas une Partie Quittancée aux termes du Plan. 

81. Par conséquent, non seulement MMAC ne fera-t-elle l’objet d’aucune restructuration, 

mais en plus, les réclamations contre MMAC ne feront l’objet d’aucune transaction ou 

quittance, et elle ne bénéficiera aucunement de la mise en œuvre du Plan. 

82. Le Plan est donc employé uniquement comme outil pour régler les réclamations des 

créanciers de MMAC contre des tiers solvables ayant contribué au Fonds 

d’Indemnisation en échange des Quittances et Injonctions. 

83. Le CP plaide donc que le Tribunal n’a pas compétence en vertu de la LACC pour 

sanctionner une quittance autonome en faveur d’un tiers qui n’est pas liée à 

l’arrangement ou à la transaction du débiteur en vertu de la LACC.  

84. Comme l’a établi la Cour d’appel de l’Ontario dans l’affaire Metcalfe, une quittance en 

faveur d’un tiers doit à tout le moins avoir un lien avec la « restructuration » du débiteur 

en vertu de la LACC.  

85. Le CP plaide que cette Cour ne peut sanctionner les Quittances et Injonctions proposées 

puisqu’elles ne sont d’aucune façon liées au règlement des réclamations du débiteur.  

86. Le Plan ne vise pas les Réclamations contre MMAC. 

87. Dans tous les autres plans canadiens en vertu de la LACC, la sanction de quittances en 

faveur de tiers était liée à la quittance du débiteur en vertu de la LACC. En d’autres 

termes, ces quittances étaient soit (1) nécessaires à la transaction entre le débiteur et ses 

créanciers pour assurer le maintien des activités du débiteur ou (2) reliées à toute 

quittance ou résolution globale des réclamations contre le débiteur insolvable, comme 

dans l’affaire Muscletech. 

88. L’homologation du Plan, qui limite la responsabilité de tiers potentiellement 

responsables, mais non la responsabilité de MMAC, serait donc sans précédent et 

inconstitutionnelle au Canada.  

89. Naturellement, les avocats en insolvabilité font fréquemment valoir aux tribunaux 

siégeant en vertu de la LACC que « s’ils accordent telle ou telle ordonnance demandée, 

ce serait la première fois dans l’histoire de la jurisprudence canadienne ». Cependant, 

même si une telle ordonnance innovatrice était rendue, elle devrait nécessairement être 

rendue dans le cadre et dans l’esprit de la LACC, et surtout ne pas constituer une 

application inconstitutionnelle de la loi. 

– Canadian Red Cross Society/Société canadienne de la Croix-Rouge, Re, 1998 

CanLII 14907, par. 45 [Onglet 17] 
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[45] … As Farley J said in Dylex Ltd. supra (p. 111), “the history of CCAA law has been an 

evolution of judicial interpretation”. It is not infrequently that judges are told, by those 

opposing a particular initiative at a particular time, that if they make a particular order that is 

requested it will be the first time in Canadian jurisprudence (sometimes in global 

jurisprudence, depending upon the level of the rhetoric) that such an order has made! 

Nonetheless, the orders are made, if the circumstances are appropriate and the orders can be 

made within the framework and in the spirit of the CCAA legislation. […] 

90. En somme, un plan de transaction ou d’arrangement qui ne prévoit pas de quittance en 

faveur du débiteur insolvable et qui ne confère pas un certain avantage à ce débiteur est 

contraire au cadre et à l’esprit de la LACC et donc inopportun, en plus de constituer un 

empiètement inconstitutionnel. 

– Plan d’argumentation au soutien de la Requête pour l’émission d’une 

ordonnance initiale de MMAC, par. 16 [Onglet 31] 

[16] The CCAA is intended to facilitate compromises and arrangement between companies 

and their creditors as an alternative to bankruptcy. 

– Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. 

[Commercial List]), à la page 5 [Onglet 32] 

The CCAA is intended to facilitate compromises and arrangements between companies and 

their creditors as an alternative to bankruptcy and, as such, is remedial legislation entitled to a 

liberal interpretation. It seems to me that the purpose of the statute is to enable insolvent 

companies to carry on business in the ordinary course or otherwise deal with their assets so as 

to enable plan of compromise or arrangement to be prepared, filed and considered by their 

creditors for the proposed compromise or arrangement which will be to the benefit of both the 

company and its creditors. See the preamble to and sections 4,5,7,8 and 11 of the CCAA (a 

lengthy list of authorities cited here is omitted). 

The CCAA is intended to provide a structured environment for the negotiation of 

compromises between a debtor company and its creditors for the benefit of both. Where a 

debtor company realistically plans to continue operating or to otherwise deal with its assets 

but it requires the protection of the court in order to do so and it is otherwise too early for the 

court to determine whether the debtor company will succeed, relief should be granted under 

the CCAA (citations omitted)  

[nos soulignés] 

– ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 

2008 ONCA 587 [Onglet 8] 

 [108] . In the end, he concluded that the benefits of the Plan to the creditors as a whole, and 

to the debtor companies, outweighed the negative aspects of compelling the unwilling 

appellants to execute the releases as finally put forward. 

– Reference re: Constitutional Creditor Arrangement Act (Canada), [1934] 

S.C.R. 659, à la page 665 [Onglet 33] 

I therefore reach the conclusion that arrangements as provided for by this Act are and have 

been, before and since Confederation, an essential component part of any system devised to 

protect the creditors of insolvents and, at the same time, help the honest debtor to rehabilitate 

himself and obtain a discharge.  

[nos soulignés] 
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– TLC The Land Conservancy of British Columbia (Re), 2015 BCSC 656 

par. 55 [Onglet 34] 

[55]  The exercise of the court’s discretion, when considering whether the plan fairly balances 

the interests of all stakeholders, should be “informed by the objectives of the CCAA, namely 

to facilitate the reorganization of a debtor company for the benefit of the company, its 

creditors, shareholders, employees and, in many instances, a much broader constituency of 

affected persons” 

 [nos soulignés] 

– Triton Électronique inc. (Arrangement relatif à), 2009 QCCS 1202, par. 22, 

24-26 [Onglet 35] 

[22] La LACC est une loi adoptée par le Parlement fédéral conformément à son pouvoir de 

légiférer en matière d'insolvabilité (voir Companies' Creditors Arrangement Act, A.G. Can v. 

A.G. Que[8]). Ne comportant qu'une vingtaine d'articles, la LACC se veut d'abord une loi 

« remédiatrice » visant à permettre à une compagnie en difficulté financière de proposer un 

arrangement à ses créanciers de telle sorte que la compagnie puisse demeurer en affaires. 

[…] 

 [24] C'est dans ce contexte que « […] the CCAA is an Act designed to continue, rather than 

liquidate, companies […] » (Norcen Energy Resources Ltd. v. Oakwood Petroleums 

Ltd.[10]). Dans Re : Smoky River Coal Ltd.[11], la Cour d'appel de l'Alberta souligne que : 

«    […]The courts have underscored that the CCAA requires account to be 

taken of a number of diverse societal interests. Obviously, the CCAA is 

designed to "provide a structured environment for the negotiation of 

compromises between a debtor company and its creditors for the benefit of both" 

[…]. » 

 [25] Par sa finalité, la LACC vise à balancer les intérêts sociaux et économiques des 

intervenants en présence, et ce, pour le bénéfice commun de la compagnie débitrice, ses 

actionnaires, ses créanciers et ses employés[12]. 

[26]  C'est donc avec ce dessein à l'esprit que les tribunaux ont exercé la compétence que leur 

confère la LACC pour favoriser la continuité d'une entreprise. La recherche d'un arrangement 

ne se fait pas au détriment, mais plutôt à l'avantage des créanciers en général, à travers un 

exercice où les intérêts de la débitrice et de l'ensemble des créanciers auront été considérés et 

balancés.  

[nos soulignés] 

– Frank Bennett, Bennett on Bankruptcy, 14
th

 Ed., (Toronto: CCH Canadian 

Limited, 2012), à la page 1521 [Onglet 36] 

The purpose of the legislation is to permit compromises or arrangements of insolvent 

companies with their creditors without going into bankruptcy of liquidation. The legislation is 

intended to benefit the debtor company by keeping the debtor company in business, thereby 

preserving its goodwill and maintaining a higher value than if in bankruptcy or liquidation, 

and also preserving jobs. The legislation also benefits the creditors, shareholders, and others 

who depend upon the business to continue to operate.  

[nos soulignés] 
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91. Le CP plaide que le Plan ne peut être homologué puisqu’il ne confère aucun avantage à 

MMAC.  

92. De plus, le CP soutient que dans tous les cas, une telle interprétation de la compétence du 

Tribunal en vertu de la LACC et l’homologation du Plan serait inconstitutionnelle. 

4) Il est inconstitutionnel de recourir à la LACC pour régler des différends entre 

des tiers solvables lorsqu’un tel règlement n’est pas lié à la restructuration du 

débiteur en vertu de la LACC 

93. Comme l’annonce le CP dans l’Avis en vertu de l’article 95, un plan de transaction ou 

d’arrangement qui ne vise pas la relation entre le débiteur insolvable et ses créanciers, 

mais qui cherche plutôt uniquement à viser la relation entre les créanciers et des tiers 

(dans le cas présent, des tiers potentiellement responsables) serait inconstitutionnel. 

94. Les paragraphes 91(21) et 92(13) de la Loi constitutionnelle de 1867 ne permettent pas 

une interprétation de la LACC validant les quittances en faveur de tiers qui éteignent les 

droits entre des tierces parties solvables et qui ne sont pas liées et nécessairement 

incidentes à la restructuration d’un débiteur en vertu de la LACC ou, minimalement, à la 

conclusion d’une transaction sur les réclamations contre une telle compagnie débitrice. 

95. En effet, le paragraphe 91(21) de la Loi constitutionnelle de 1867 accorde un pouvoir 

législatif exclusif au Parlement du Canada en matière d’insolvabilité et de faillite. Pour 

exercer ce pouvoir exclusif, le Parlement du Canada peut incidemment traiter de 

questions qui tomberaient normalement dans le pouvoir législatif provincial. 

– John D. Honsberger and Vern Dare, Bankruptcy in Canada, 4
th

 ed. (Aurora: 

Canada Law Book 2009), à la page 24 [Onglet 37] 

96. Il est donc vrai que les dispositions d’une loi fédérale qui sont véritablement 

« accessoires » ou « nécessairement incidentes » à une loi générale sur la faillite ou 

l’insolvabilité peuvent avoir comme effet d’abroger virtuellement des dispositions de lois 

provinciales, y compris, dans certains cas exceptionnels, les dispositions des lois 

provinciales en matière de propriété et de droit civil. 

97. Tel qu’il est discuté en détail ci-dessous, le Plan aura pour effet d’abroger virtuellement 

des dispositions des lois provinciales, soit les suivantes : 

a) L’article 758 du Code de procédure civile du Québec, qui interdit expressément 

les « ordonnances d’interdiction » et les « ordonnances d’injonction » de la nature 

de celles contenues dans le Plan; 

b) La capacité des entités non parties au règlement de réclamer une contribution ou 

une indemnité des parties au règlement en vertu du Code civil du Québec (voir 

l’article 1529). 

98. Les Quittances et les Injonctions prévues par le Plan sont donc en conflit direct avec ces 

dispositions de lois provinciales valides. Il n’y a dans la LACC aucune disposition 

expresse ou explicite qui confère au Tribunal le pouvoir d’approuver ces stipulations. 
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99. Au contraire de tous les autres plans d’arrangement ou de transaction canadiens aux 

termes desquels des quittances en faveur de tiers ont été sanctionnées, le cas présent se 

distingue des autres sur un plan essentiel puisque le débiteur insolvable lui-même n’est 

pas visé par le Plan.  

100. Pour cette raison, nous plaidons que l’« argument constitutionnel », rejeté par la Cour 

d’appel de l’Ontario dans l’affaire Metcalfe, mérite un examen attentif dans le cas 

présent, car les circonstances factuelles et juridiques de la présente affaire se distinguent 

sur un plan fondamental des circonstances de l’affaire Metcalfe. En effet, dans l’affaire 

Metcalfe, le tribunal a jugé que tous les aspects du plan tombaient directement sous 

l’autorité législative fédérale en matière de faillite et d’insolvabilité ou étaient 

nécessairement liés à l’exercice de ce pouvoir. En d’autres termes, les quittances en 

faveur de tiers dans l’affaire Metcalfe étaient au cœur de l’exercice du pouvoir législatif 

fédéral en matière de l’insolvabilité puisque celles-ci étaient nécessaires à la 

restructuration d’une société insolvable. 

– ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 

2008 ONCA 587 [Onglet 8] 

 [102] Mr. Woods and Mr. Sternberg submit that extending the reach of the CCAA process to 

the compromise of claims as between solvent creditors of the debtor company and solvent 

third parties to the proceeding is constitutionally impermissible. They say that under the guise 

of the federal insolvency power pursuant to s. 91(21) of the Constitution Act, 1867, this 

approach would improperly affect the rights of civil claimants to assert their causes of action, 

a provincial matter falling within s. 92(13), and contravene the rules of public order pursuant 

to the Civil Code of Quebec. [page544] 

[103] I do not accept these submissions. It has long been established that the CCAA is valid 

federal legislation under the federal insolvency power: Reference re: Constitutional Creditors 

Arrangement Act (Canada), 1934 CanLII 72 (SCC), [1934] S.C.R. 659, [1934] S.C.J. No. 46. 

As the Supreme Court confirmed in that case (p. 661 S.C.R.), citing Viscount Cave L.C. in 

Royal Bank of Canada v. Larue, [1928] A.C. 187 (J.C.P.C.), “the exclusive legislative 

authority to deal with all matters within the domain of bankruptcy and insolvency is vested in 

Parliament”. Chief Justice Duff elaborated: 

Matters normally constituting part of a bankruptcy scheme but not in their 

essence matters of bankruptcy and insolvency may, of course, from another 

point of view and in another aspect be dealt with by a provincial legislature; but, 

when treated as matters pertaining to bankruptcy and insolvency, they clearly 

fall within the legislative authority of the Dominion. 

[104] That is exactly the case here. The power to sanction a plan of compromise or 

arrangement that contains third-party releases of the type opposed by the appellants is 

embedded in the wording of the CCAA. The fact that this may interfere with a claimant’s 

right to pursue a civil action -- normally a matter of provincial concern -- or trump Quebec 

rules of public order is constitutionally immaterial. The CCAA is a valid exercise of federal 

power. Provided the matter in question falls within the legislation directly or as necessarily 

incidental to the exercise of that power, the CCAA governs. To the extent that its provisions 

are inconsistent with provincial legislation, the federal legislation is paramount. Mr. Woods 

properly conceded this during argument.  

[nos soulignés] 

101. Le CP plaide qu’une « interprétation large » des articles 4 et 6 de la LACC afin de 

permettre une quittance en faveur d’un tiers qui n’est pas « liée à la restructuration du 
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débiteur en vertu de la LACC », ou à tout le moins « liée au règlement de réclamations 

contre le débiteur en vertu de la LACC », serait clairement inconstitutionnelle. 

102. La légitimité constitutionnelle de la LACC repose sur la faculté de redresser les affaires 

d’une compagnie  insolvable (dans le cas présent, MMAC). Son application s’étend à ce 

qui est nécessairement lié à l’atteinte de cet objectif. Par conséquent, dans des plans en 

vertu de la LACC qui sont valides sur le plan constitutionnel, il y a un élément central et 

des éléments accessoires. Le Plan proposé ne comprend que des éléments accessoires et 

aucun élément central, qui ne peut se justifier en se fondant sur la théorie de 

l’empiètement incident. 

– Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd., 1988 CanLII 

3560 (ABQB), par. 48-52 [Onglet 38] 

[48]  Given that I am of the opinion that the proper statutory construction of s. 11 of the 

C.C.A.A. is a broad one, it becomes necessary to consider whether such an interpretation is 

constitutionally valid under the division of powers set out in ss. 91 and 92 of the Constitution 

Act, 1867. 

[49] Section 91(21) of the Constitution Act, 1867, grants to the Parliament of Canada 

legislative jurisdiction in the fields of “bankruptcy and insolvency” while s. 92(13) assigns 

exclusive legislative jurisdiction to the provinces in the fields of “property and civil rights”. 

Clearly, we may be treading on marginal constitutional ground in the case at bar. If we are 

doing so, there is the possibility of reading the C.C.A.A. in a less offensive fashion by reading 

the statute down as argued by the province of Alberta and Norcen. I begin my analysis, 

however, on the footing that the proper statutory construction of s. 11 of the C.C.A.A. is a 

wide one. 

[50] Given that fact, it must be asked whether interference with contractual rights such as 

Norcen’s is constitutionally valid. Although there is no argument made that the C.C.A.A. 

itself is constitutionally invalid, the basic starting point must be the decision in Re 

Companies’ Creditors Arrangement Act; A.G. Can. v. A.G. Que., 1934 CanLII 72 (SCC), 

[1934] S.C.R. 659, 16 C.B.R. 1, [1934] 4 D.L.R. 75. It was held in that case that the Act was 

valid as relating to bankruptcy and insolvency rather than property and civil rights. At p. 664, 

Cannon J. held: 

Therefore, if the proceedings under this new Act of 1933 are not, strictly 

speaking, “bankruptcy” proceedings, because they had not for object the sale 

and division of the assets of the debtor, they may, however, be considered as 

“insolvency proceedings” with the object of preventing a declaration of 

bankruptcy and the sale of these assets, if the creditors directly interested for the 

time being reach the conclusion that an opportune arrangement to avoid such 

sale would better protect their interest, as a whole or in part. Provisions for the 

settlement of the liabilities of the insolvent are an essential element of any 

insolvency legislation … 

[51]   The C.C.A.A. is an Act designed to continue, rather than liquidate, companies. In 

upholding the C.C.A.A., the Supreme Court of Canada must be taken as having extended the 

meaning of the term “insolvency” to include dealing with insolvent companies outside of a 

liquidation setting. The critical part of the decision is that federal legislation pertaining to 

assisting in the continuing operation of companies is constitutionally valid. In effect the 

Supreme Court of Canada has given the term “insolvency” a broad meaning in the 

constitutional sense by bringing within that term an Act designed to promote the continuation 

of an insolvent company. 
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[52]  Accordingly, if promoting the continuance of insolvent companies is constitutionally 

valid as insolvency legislation, it follows that a stay which happens to affect some non-

creditors in pursuit of that end is valid. Surely a necessary part of promoting the continuance 

of a company is to give that company some time to stop and gather its faculties without 

interference from affected parties for a brief period of time. In my opinion, the distinction 

between creditors’ contractual rights and the contractual rights of non-creditor third parties 

that Norcen asks me to draw is not a helpful one in these circumstances. Continuance of a 

company involves more than consideration of creditor claims. For that reason, I am of the 

opinion that s. 11 of the C.C.A.A. can validly be used to interfere with some other contractual 

relationships in circumstances which threaten a company’s existence. I add, however, that in 

my judgment, such interference in the interest of fairness to all parties should be effective 

only for a relatively short period of time.  

[nos soulignés] 

103. L’arrêt récent sur l’abolition du registre des armes d’épaule, Québec (Procureur général) 

c. Canada (Procureur général), 2015 CSC 14 (CanLII) [Onglet 39], ne modifie pas les 

règles d’interprétation assouplies sur le partage des compétences dégagées dans les arrêts 

Banque canadienne de l'Ouest c. Alberta, [2007] 2 RCS 3, 2007 CSC 22 (CanLII) 

[Onglet 40] et Colombie-Britannique (Procureur général) c. Lafarge Canada inc. [2007] 

2 RCS 86, 2007 CSC 23 (CanLII) [Onglet 41].   

104. Y est notamment réaffirmé le principe voulant que la notion du fédéralisme coopératif a 

assoupli les doctrines touchant le partage des pouvoirs telles la prépondérance fédérale et 

l’exclusivité des compétences. Comme l’écrit la majorité au paragr. 17, cette doctrine 

« est utilisée pour faciliter l’intégration des régimes législatifs fédéraux et provinciaux et 

éviter l’imposition de contraintes inutiles aux interventions législatives provinciales ».  

105. On ne peut utiliser l’autorité législative du Parlement fédéral en matière de faillite et 

d’insolvabilité pour supprimer les droits d’appel en garantie d’une partie ou de consentir 

librement et volontairement à un contrat dans un cas où ces empiètements n’ont pas de 

lien avec l’objectif de redresser une entreprise insolvable.  

106. Dans le même sens, une interprétation aussi étendue de la LACC constituerait une 

application inconstitutionnelle de celle-ci.  

107. Tel que mentionné précédemment, la sanction des Quittances et Injonctions contenues 

dans le Plan ne fait pas partie de ce qui est possible en vertu de la LACC et, par 

conséquent, ne peut s’autoriser de la LACC. 

108. Les Quittances et Injonctions sollicitées aux termes du Plan tombent ainsi, en l’espèce, en 

dehors de la compétence législative du Parlement fédéral en vertu de la LACC et ne 

peuvent donc pas être intégrées à un arrangement ou à une transaction valide en vertu de 

la LACC. 

109. De plus, le fait d’interpréter la LACC de façon à ce qu’elle confère le pouvoir 

d’homologuer un tel Plan n’entraînerait pas seulement des « effets secondaires touchant 

des domaines de compétence provinciale » comme la propriété et les droits civils, mais 

bien un empiètement massif et illégitime sur ces domaines de compétence provinciale, 

sans affecter l’insolvabilité de l’entreprise au nom de laquelle on prétend agir. 



- 32 - 

– Reference re Firearms Act (Can.), [2000] 1 SCR 783, 2000 SCC 31, par. 49 

[Onglet 42] 

49  L’argument que la loi de 1995 sur le contrôle des armes à feu rompt l’équilibre de la 

Confédération peut être considéré comme un argument selon lequel le caractère véritable de la 

loi, vu ses effets, n’a pas trait à la sécurité publique et donc à la compétence fédérale en 

matière criminelle, mais relève plutôt de la compétence provinciale sur la propriété et les 

droits civils.  En termes simples, la question est de savoir si la loi est principalement relative 

au droit criminel.  Si elle l’est, ses effets secondaires touchant des domaines de compétence 

provinciale ne sont pas pertinents sur le plan constitutionnel:  voir, p. ex., Consortium 

Developments (Clearwater) Ltd. c. Sarnia (Ville), 1998 CanLII 762 (CSC), [1998] 3 R.C.S. 3, 

et Mitchell c. Bande indienne Peguis, 1990 CanLII 117 (CSC), [1990] 2 R.C.S. 85.  En 

revanche, si les effets de la loi, compte tenu de son objet, sont suffisants pour établir qu’elle 

vise principalement la propriété et les droits civils, elle excède la compétence du 

gouvernement fédéral.  En résumé, la question est de savoir si les effets « provinciaux » sont 

secondaires, auquel cas ils ne sont pas pertinents du point de vue constitutionnel, ou s’ils sont 

tellement importants qu’ils indiquent bien que la loi est principalement, ou de par son 

« caractère véritable », une réglementation de la propriété et des droits civils. 

[nos soulignés] 

110. Le CP ne cherche pas à invalider quelque disposition de la LACC. Il invoque plutôt ces 

principes constitutionnels pour souligner le fait que tout pouvoir en vertu de la LACC 

d’empiéter sur les sphères de compétence législatives exclusives des provinces dans des 

questions de propriété et de droits civils doivent être accessoires ou nécessairement 

incidents à l’autorité conférée par la LACC de régir les questions d’insolvabilité. 

– Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd., 1988 CanLII 

3560 (AB QB), par. 53-54 [Onglet 38] 

[53]  If I am wrong in my conclusion that a wide reading of the C.C. A.A. is permissible as a 

valid exercise of Parliament’s powers in the field of insolvency law, the wide reading can also 

be supported on the basis of another constitutional argument. The “necessarily incidental” or 

“ancillary” constitutional doctrine can be used to arrive at the same conclusion: see Hogg, 

Constitutional Law of Canada, 2nd ed. (1985), pp. 334-37. 

[54]    On either of the two tests cited by Professor Hogg for use of the ancillary doctrine, it 

seems that the constitutional validity of a wide reading of s. 11 of the C.C.A.A. can be upheld. 

Under the “rational, functional connection” test that was approved in Multiple Access Ltd. v. 

McCutcheon, 1982 CanLII 55 (SCC), [1982] 2 S.C.R. 161, 18 B.L.R. 138, 138 D.L.R. (3d) 1, 

44 N.R. 181 [Ont.], there is obviously a clear connection between permitting Oakwood to 

remain as operator for the time being and continuance of the insolvent company. Under the 

more restrictive “limited to what is truly necessary for the effective exercise of Parliament’s 

legislative authority” test as set out in R. v. Thomas Fuller Const. Co. (1958) Ltd., 1979 

CanLII 187 (SCC), [1980] 1 S.CR. 695 at 713, 12 C.P.C. 248, 106 D.L.R. (3d) 193, 30 N.R. 

249 (sub nom. Foundation Co. of Can. v. Can.) [Fed.], a strong argument can be made that it 

is necessary to occasionally interfere with contractual relations in order to pursue the 

legislative objective of assisting companies in struggling through difficult times.  

[nos soulignés] 

111. Compte tenu de ce qui précède, le pouvoir de régler des différends entre des parties 

solvables qui ne sont pas liées à la restructuration d’un débiteur insolvable ou, à tout le 

moins, au règlement de réclamations contre un tel débiteur, est un pouvoir conféré 

exclusivement aux provinces, et l’utilisation de ce pouvoir en vertu de la LACC est 

constitutionnellement inapplicable.  
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112. À la lecture des éléments précédents, le Tribunal Cour pourrait s’interroger pourquoi le 

Plan ne prévoit-il pas un compromis du passif de la débitrice insolvable, MMAC?  

113. Selon toute apparence, l’absence de quittance en faveur de la débitrice résulte d’un choix 

stratégique délibéré et voulu visant à ne pas réduire le montant de la réclamation contre 

les défendeurs n’ayant pas réglé, en raison de l’article 1538 du Code civil du Québec 

traitant de l’insolvabilité d’un co-débiteur solidaire.  

« 1538. La perte occasionnée par l'insolvabilité de l'un des débiteurs solidaires se répartit en 

parts égales entre les autres codébiteurs, sauf si leur intérêt dans la dette est inégal. 

Toutefois, le créancier qui a renoncé à la solidarité à l'égard de l'un des débiteurs supporte la 

part contributive de ce dernier. » 

114. Or, ce choix stratégique empêche tout compromis du passif de la débitrice et est contraire 

à l’objet même de la LACC. 

III. LE PLAN EST DÉRAISONNABLE ET INÉQUITABLE  

1) Le défaut de divulguer les Conventions de Règlement est déraisonnable et 

inéquitable et suffisant pour invalider le Plan 

115. Comme le CP l’a expliqué en détail dans la Requête pour ordonner la communication de 

documents, MMAC refuse actuellement de mettre les Conventions de Règlement à la 

disposition de tous les créanciers ou de toutes les parties potentiellement touchées. 

116. Au lieu de cela, les Conventions de Règlement, qui font partie intégrante du Plan, sont 

gardées secrètes. 

117. Le CP, en qualité de créancier de MMAC et d’entité non partie au règlement, est privé de 

son droit fondamental de comprendre toutes les conséquences que le Plan peut avoir sur 

ses droits. 

118. Le voile de secret entourant les Conventions de Règlement est fondamentalement 

inéquitable.  

119. L’Annexe C du Plan est le Projet d’Ordonnance d’Approbation Canadienne, c’est-à-dire 

l’Ordonnance d’Homologation du Plan (l’« Ordonnance d’Homologation »). 

120. En plus de prévoir l’« Homologation du Plan », l’Ordonnance d’Homologation prévoit 

également l’« Approbation des Conventions de Règlement ». 

– Paragraphes 16-18 de l’Ordonnance d’Homologation 

[16] ORDONNE que chacune des Conventions de Règlement soit et est par les présentes 

approuvée;  

[17] ORDONNE que les Conventions de Règlement soient scellées et qu’elles ne fassent pas 

partie du dossier public, sous réserve de toute ordonnance subséquente de cette Cour; 

[18] ORDONNE ET DONNE POUR DIRECTIVE au Contrôleur d’accomplir les actes et de 

prendre les mesures qui sont prévues à l’égard du Contrôleur aux termes du Plan. Sans 

limitation, i) le Contrôleur doit détenir le Fonds d’Indemnisation auquel les Fonds de 
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Règlement doivent être déposés; et ii) détenir et distribuer les Fonds pour Distribution 

conformément aux modalités du Plan et de l’Ordonnance Relative à la Procédure de 

Résolution des Réclamations; 

121. Par conséquent, MMAC tente d’obtenir l’approbation des Conventions de Règlement 

qu’elle refuse de divulguer au CP en raison de leur caractère confidentiel. 

122. La LACC est fondée sur des principes de transparence et d’équité. Un débiteur en vertu 

de la LACC doit fournir aux créanciers toutes les informations dont ils ont besoin pour 

prendre des décisions éclairées. (« Open windows, not closed doors, characterize CCAA 

proceedings »). 

– The Futura Loyalty Group Inc. (Re), 2012 ONSC 6403, par. 22 [Onglet 43] 

[22] I am not prepared to vary the Initial Order to excuse the Monitor from providing the 

requisite creditor notice to the Prepaying Merchant Customers under section 23(1)(a)(ii)(B) of 

the CCAA.  Transparency is the foundation upon which CCAA proceedings rest - a debtor 

company encounters financial difficulties; it seeks the protection of the CCAA to give it 

breathing space to fashion a compromise or arrangement for its creditors to consider; in order 

to secure that breathing space, the CCAA requires the debtor to provide its creditors, in a 

court proceeding, with the information they require in order to make informed decisions about 

the compromises or arrangements of their rights which the debtor may propose.  As a general 

proposition, open windows, not closed doors, characterize CCAA proceedings.  

[Nos soulignés] 

123. En règle générale, le Plan doit comprendre tous les accords intervenus entre la compagnie 

débitrice et les créanciers. La non-divulgation doit donc être interprétée comme une 

« transaction secrète inéquitable qui invalide un plan ». 

– Keddy Motor Inns Ltd., Re, [1992] N.S.J. No. 98 à la page 13, 90 D.L.R. (4th) 

175, 1992 CanLII 2594 (NS CA) [Onglet 44] 

[…]  The court's role is to ensure that creditors who are bound unwillingly under the Act are 

not made victims of the majority and forced to accept terms that are unconscionable. No 

amount of disclosure could compensate for such deliberately unfair treatment. Neither 

disclosure, nor the votes of the majority, can be used to victimize a minority creditor. On the 

other hand negotiated inequalities of treatment which might be characterized as unfair in 

another context may well be ameliorated when made part of the Plan by disclosure and voted 

upon by a majority. Lack of disclosure, however, can transform an intrinsically fair alteration 

in the terms of a Plan into an unfair secret deal which invalidates a Plan. As a  general rule the 

Plan must include all of the arrangements made between the debtor company and the 

creditors; in principle, undisclosed arrangements cannot be part of the Plan because they are 

not what the creditors voted for. Nathanson, J. found there is no authoritative definition of full 

or timely disclosure  these were questions of fact. Consequences of inadvertent and innocent 

non-disclosure and imperfect or inadequate disclosure must be assessed. This involves a fine 

sifting of all factors to tax the skill of a trial judge; I am not satisfied Nathanson, J. committed 

reversible error in his analysis nor in his conclusion that all material information had been 

disclosed.  

[Nos soulignés] 

124. Compte tenu de ce qui précède, le CP soutient que le défaut de divulguer les Conventions 

de Règlement est inéquitable et qu’il est en lui-même suffisant pour invalider le Plan. 
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125. De plus, compte tenu du fait que les Conventions de Règlement n’ont pas été divulguées, 

le Tribunal ne peut pas décider si ces conventions peuvent être approuvées selon les 

critères établis dans l’affaire Sino Forest.   

– Labourers’ Pension Fund of Central and Eastern Canada v. Sino-Forest 

Corporation, 2013 ONSC 1078, par. 49 [Onglet 25] 

Relevant CCAA Factors 

[49]  In assessing a settlement within the CCAA context, the court looks at the following three 

factors, as articulated in Robertson, supra: 

(a)   whether the settlement is fair and reasonable; 

(b)   whether it provides substantial benefits to other stakeholders; and 

(c)   whether it is consistent with the purpose and spirit of the CCAA. 

126. En fait, pour décider en temps opportun de l’équité de l’ensemble d’un plan de 

transaction ou arrangement, une entité doit avoir accès à toutes les ententes accessoires à 

celui-ci et doit pouvoir présenter ses arguments quant au caractère équitable des 

modalités et conditions qui y sont énoncées.  

– Rains v. Molea, 2012 ONSC 4906, par. 15 et 17 [Onglet 45] 

[15] It is not necessary that a party to a partial settlement seek formal court approval of the 

settlement, although that may be done if it is thought to be appropriate.  Here, the motion for 

dismissal of the action against the settling defendant affords the court a full opportunity to 

consider the fairness of what has been agreed between the plaintiff and the settling defendant.  

The Settlement Agreement was disclosed promptly to the non-settling defendant and has been 

placed before the court.  All parties have been able to address the issues which arise from the 

Settlement Agreement, for the court’s consideration.  That is what is required. 

[…] 

[17]  The requirement that the court shall consider the fairness of all partial settlements of 

lawsuits does not derogate from these principles.  This requirement also arises from the public 

interest, namely the public interest in the proper administration of justice in the courts, as 

public institutions.  Experience with partial settlement agreements in multi-party lawsuits has 

shown that non-settling defendants may be seriously affected, both procedurally and 

substantively.  See, for example, the Amoco case (supra) at pp. 674-75 D.L.R., Ontario New 

Home Warranty Program et al. v. Chevron Chemical Company (1999), 1999 CanLII 15098 

(ON SC), 46 O.R. (3d) 130 (O.S.C.J.) and Lau v. Bayview Landmark Inc. [2006] 34 C.P.C. 

(6th) 138 (O.S.C.J.).  The risk of a partial settlement causing unfairness or prejudice to non-

settling defendants in a lawsuit touches on the inherent jurisdiction of the court to control its 

process.  The overarching need to ensure public confidence in the administration of justice is 

the reason why the court must review the fairness of a partial settlement of a lawsuit and its 

consequences.  Public confidence in the administration of justice is enhanced when there is 

partial settlement of a lawsuit by ensuring the integrity of the court’s process. 

– Nadeau Poultry Farm Limited v Desjardins & Desjardins Consultants Inc, 

2014 NBQB 81, par. 51 [Onglet 46] 

[51] The Pierringer Agreement was disclosed in a timely fashion and has been placed before 

the Court. The parties were able to address the issues which arise from the partial settlement 
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agreement. This gave the Court the opportunity to consider the fairness of the agreement 

when deciding whether or not to give effect to it. In my view, nothing more is required. 

127. Compte tenu du fait que les Conventions de Règlement n’ont pas été divulguées, le CP 

réserve tous ses arguments relativement à l’approbation du Plan en général et aux 

Conventions de Règlement en particulier. 

2) Le Plan a une incidence négative sur les droits du CP 

128. Comme il est mentionné plus haut, le seul but (inapproprié et inconstitutionnel) du Plan 

est d’accorder des quittances en faveur des Parties Quittancées identifiées à l’Annexe A 

du Plan, en ce qui a trait à leur responsabilité respective découlant du Déraillement et 

d’établir un Fonds d’Indemnisation au bénéfice des créanciers de MMAC, lequel fonds 

est financé par les Parties Quittancées.  

129. D’après ce qui est indiqué dans le Plan et dans l’Annexe A, le CP n’a pas participé au 

Plan en échange des quittances et des injonctions proposées et, par conséquent, le CP 

n’est pas une Partie Quittancée aux termes du Plan. 

130. Le Plan a une incidence directe sur les droits du CP en sa qualité de Défendeur non partie 

au règlement. 

131. Puisque la responsabilité du CP est, entre autres choses, recherchée sur une base solidaire 

dans le cadre du Recours Collectif, et puisque le CP n’est pas une Partie Quittancée aux 

termes du Plan, ses droits seront directement et considérablement touchés. 

132. Les droits du CP sont directement touchés par le Plan, notamment en raison des 

paragraphes (d) et (h) de l’article 3.3, qui se lisent comme suit : 

3.3 Réclamations Non Visées 

Malgré toute disposition contraire aux présentes, le présent Plan ne compromet pas, ne 

quittance pas, ne libère pas, n'annule ou ne proscrit pas, ni n’a d’autre incidence concernant : 

[…] 

d) les réclamations ou causes d’action de toute Personne, y compris MMAC, MMA et les 

Parties Quittancées (sous réserve des limitations contenues dans leur Convention de 

Règlement respective) contre des tiers autres que les Parties Quittancées (sous réserve du 

paragraphe 3.3 (e)); 

[…] 

h) toute responsabilité ou obligation des Tiers Défendeurs et toute Réclamation contre ceux-

ci, pour autant qu’ils ne soient pas des Parties Quittancées, de quelque nature que ce soit à 

l'égard du Déraillement ou s'y rapportant, y compris, notamment, le Recours Collectif et les 

Actions dans le Comté de Cook;  

133. La crainte du CP que ses droits soient touchés par les Conventions de Règlement a 

augmenté lorsqu’il a pris connaissance de la requête intitulée Motion for Entry of An 

Order Authorizing Filing of Settlement Agreements Under Seal, (la « Requête de mise 

sous scellé » qui a été déposée le 21 avril 2015 par le syndic américain, Robert J. Keach, 

dans le dossier 13-10670 de la United States Bankruptcy Court, district of Maine. 
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134. En fait, comme semble le laisser croire le paragraphe 14 de la Requête de mise sous 

scellé, les Conventions de Règlement prévoient que les Parties Quittancées réservent 

leurs réclamations contre le CP :  

14. Moreover, other than specific settlement amounts and certain minor provisions unique to 

particular Settlement Agreements (such as certain claims preserved by Released Parties 

against non-settling parties or insurers): (a) the names of all Released Parties have been 

disclosed; (b) the total aggregate settlement consideration has been disclosed; and (c) a 

template settlement agreement—the agreement with XL Insurance Company and affiliates—

has been publically filed. Accordingly, the Court and all affected parties have all of the 

necessary information with which to judge the Plan and the incorporated settlements. To the 

best of the Trustee's knowledge, no plaintiff party or counsel objects to filing the Settlement 

Agreements under seal.  

[Nos soulignés] 

135. Les craintes du CP se sont confirmées lorsqu’il a pris connaissance d’un avis de 

réclamation daté du 16 avril 2015, envoyé par les conseillers juridiques américains 

d’Irving Oil Ltd. aux conseillers juridiques américains du CP. 

136. Cet avis de réclamation mentionne qu’Irving Oil se réserve le droit de réclamer au CP la 

contribution de 75 millions de dollars canadiens d’Irving Oil au Fonds d’Indemnisation: 

As you know, Irving Oil and CP were named as defendants in an adversary proceeding filed 

on behalf of the Trustee (the "Trustee") for Montreal, Maine & Atlantic Railway, Ltd. 

("MMAR") in the U.S. Bankruptcy Court for the District of Maine, Adv. Pro. No. 14-1001 

(the "Lawsuit"). In. the Lawsuit, tire Trustee asserts claims against Irving Oil, CP, and others 

arising from the train derailment that occurred in Lac-Mégantic, Quebec (Canada) on July 6, 

2013 (the "Derailment"). The Trustee alleges, inter alia, that CP acted negligently during the 

transport of the crude oil at issue, and that its negligence caused MMAR to suffer damages 

due to the Derailment In addition, nineteen personal injury actions have been filed in the 

United States based on the Derailment. Although Irving Oil has not been named as a 

defendant in any of those United States cases to date, Irving Oil understands that there could 

be an attempt to include Irving Oil in those United States cases. 

Irving Oil recently negotiated and executed a settlement agreement (the "Settlement") with 

the Trustee requiring Irving Oil (i) to pay $75 million (CDN) to a fund designated for the 

compensation of victims of the Derailment, and (ii) to assign to the Trustee all rights to claims 

Irving Oil may have against certain third parties, including CP, in connection with the 

Derailment. The Settlement is subject to court approval, which has not yet been obtained.  

[Nos soulignés] 

137. Plus récemment, il est mentionné ce qui suit dans le 19
e
 Rapport du Contrôleur :  

– 19
e 
Rapport du Contrôleur, par. 17 

Si des ententes sont conclues avec un ou tous les Tiers non partie au règlement avant la tenue 

de la réunion des créanciers, un Plan amendé sera présenté aux créanciers. Dans l’éventualité 

où l’un ou la totalité des Tiers non partie au règlement ne conclut pas d’entente pour 

contribuer au Fonds de Règlement, toutes les poursuites déjà entamées au Canada et aux 

États-Unis contre les Tiers non partie au règlement pourront se poursuivre et toutes les parties 

seront libres d’intenter de nouveaux recours dans les deux pays. 

[Nos soulignés] 
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138. De l’avis du Contrôleur, du fiduciaire américain et d’Irving Oil, le Plan et les 

Conventions de Règlement permettront aux Parties Quittancées d’intenter de « nouvelles 

poursuites » contre le CP relativement aux Réclamations. 

139. Ce qui peut paraître absurde, c’est que le Plan, tout au moins tel qu’il est interprété par le 

Contrôleur, le fiduciaire américain et Irving Oil, n’empêcherait pas une Partie Quittancée 

d’intenter une poursuite contre une entité non partie au règlement, par exemple le CP, 

pour recouvrer les sommes qu’elles ont versées dans le cadre du Plan en échange des 

quittances. Par contre, les injonctions prévues aux termes du Plan interdisent 

expressément au CP de faire valoir une revendication contre l’une des Parties 

Quittancées.  

140. Cela est inéquitable, illégal, injustifié et manifestement inconstitutionnel. 

141. Le CP est d’avis que toute action intentée par Irving Oil ou toute autre Partie Quittancée 

pour obtenir le recouvrement de toutes sommes qu’elles ont accepté de verser en échange 

d’une quittance, serait inadmissible, non valable en droit et abusif, mais le Plan, tel qu’il 

est proposé, semble bel et bien ouvrir la porte à cette possibilité, comme en témoigne 

l’avis envoyé par Irving au CP. 

142. Dans ce scénario digne d’Alice au pays des merveilles, le CP pourrait être poursuivi, 

mais, en raison des Quittances et des Injonctions, elle ne pourrait présenter contre une 

Partie Quittancée aucune demande reconventionnelle, réclamation récursoire ou 

réclamation au titre d’une garantie. Ce déséquilibre est fondamentalement inéquitable. 

143. En fait, les Injonctions relatives au droit du CP de réclamer une contribution ou une 

indemnité à des tiers potentiellement responsables sont spécifiquement interdites en vertu 

de l’article 758 du Code de procédure civile du Québec. Il est inconstitutionnel 

d’interpréter la LACC comme permettant de rendre inopérant ou sans effet l’art. 758 du 

Code de procédure civile.  

144. Comme il est mentionné plus haut, pour bien comprendre le caractère inéquitable et 

déraisonnable du Plan, il faut bien comprendre les conséquences éventuelles de la 

responsabilité solidaire. 

3) Tout règlement partiel d’un recours collectif doit être neutre pour les parties qui 

ne règlent pas 

145. Le règlement partiel d’un litige multipartite doit être, à tout le moins, un « événement 

neutre » pour les défendeurs non parties au règlement.  

146. À cet effet, il est utile de reproduire ici certains paragraphes du jugement rendu dans 

l’affaire Hollinger qui soulignent l’importance de protéger les droits des entités non 

parties au règlement dans le cadre du règlement d’un litige multipartite. Dans l’affaire 

Hollinger, le tribunal a mis l’accent sur le fait que la quittance et l’ordonnance 

d’interdiction avaient été soigneusement préparées afin de constituer un « événement 

neutre sur le plan économique » pour les défendeurs non parties au règlement. 

– Hollinger Inc. (Re), 2012 ONSC 5107, par. 34 et 58-59, 65 [Onglet 47] 
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[34] The position of Hollinger adopts the Report to the Court of the Litigation Trustee, the 

Honourable John Ground Q. C. in the following extract: 

It is Hollinger’s intention to make the settlements by Torys and KPMG an economically 

neutral event for the Non-Settling Defendants… 

Hollinger is prepared to waive its right to joint and several liability in respect of the liability 

between either Torys, KPMG or other Settling Defendant on the one hand and a Non-Settling 

Defendant on the other.  Hollinger proposes that settlement approval orders provide that if any 

Non-Settling Defendant would otherwise be able to establish a right of contribution and 

indemnity from Torys, KPMG or other Settling Defendant, then the damage owing to 

Hollinger jointly and severally by any such Non-Defendant will be reduced by the degree in 

which Torys and/or KPMG or other Settling Defendants are found to be at fault or negligent. 

Therefore, while each Non-Settling Defendant will not have a claim for contribution and 

indemnity against KPMG, Torys or other Settling Defendant for the amount which any of 

them might be found to be at fault or negligent, there will be no economic detriment because 

any such amount will not be sought from the Non-Settling Defendant if that defendant could 

have otherwise asserted such a claim. 

Nothing in the settlement  approval orders will prevent any Non-Settling Defendant from 

requiring the court to determine the degree in which any of KPMG, Torys or other Settling 

Defendant is at fault or negligent with respect to any damages suffered by Hollinger.  To the 

extent the court finds KPMG, Torys or other Settling Defendant responsible for a 

proportionate share of those damages and the Non-Settling Defendant had a right of 

contribution and indemnity against either of them, then Hollinger will have no claim against 

any person in respect of the proportionate share.  In such circumstances the settlements will 

be the total recovery available to Hollinger in respect of the Settling Defendants’ are 

proportionate share of any damages suffered by Hollinger. 

[…] 

[58] Hollinger asserts there is added safety for Non-Settling Defendants.  Non-Settling 

Defendants who are found to be at fault will not be exposed to a greater apportionment of 

liability for the plaintiff’s loss based on their joint liability with Settling Defendants, than 

would otherwise occur based on their own direct fault. 

[…] 

[65] As in the CCAA context, settlements in class actions must be approved by the courts.  

See Osmun v. Cadbury Adams Canada Inc., 2001 (ABCA) 110 (CanLII)[9] 

“The authority to make an order giving effect to a Pierringer agreement, referred 

to as a “bar order”,  arises from s. 12 of the Class Proceedings Act (CPA), which 

provides that: “[T]he court, on the motion of a party or class member, may make 

any order it considers appropriate respecting the conduct of a class proceeding to 

ensure its fair and expeditious determination and, for the purpose, may impose 

such terms on the parties as it considers appropriate.” As well, s. 13 provides 

that “[T]he court, on its own initiative or on the motion of a party or class 

member, may stay any proceeding related to the class proceeding before it, on 

such terms as it considers appropriate”...  It is well-settled that the bar order 

cannot interfere with the substantive rights of the Non-Settling Defendants: 

Amoco Canada Petroleum Co. v. Propak Systems Ltd.”            

[Nos soulignés] 

147. Dans la présente instance, MMAC demandera au Tribunal, selon les termes du projet de 

l’Ordonnance d’Homologation, de donner son approbation aux Convention de 
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Règlement, et ce, hormis le fait que celles-ci n’ont pas été divulguées aux créanciers de 

MMAC et aux parties n’ayant pas réglé.  

148. Or, selon l’information entre les mains du CP, le Plan (et très probablement les 

Conventions de Règlement) ne s’assure d’aucune façon que le règlement du Recours 

collectif serait juste et équitable pour les parties n’ayant pas réglés, c’est-à-dire un 

« évènement neutre » pour celles-ci. 

149. De plus, le CP plaide que les Conventions de Règlements ne peuvent être approuvées par 

le Tribunal, car elles n’accordent pas les types de protections ordinaires que le CP 

pourrait recevoir aux termes d’un règlement d’un recours collectif en droit civil. 

4) Le Plan ne confère pas au CP le type de protection ordinaire qu’il pourrait 

recevoir aux termes d’un règlement partiel d’un recours collectif en droit civil 

150. Au Québec, le règlement partiel d’un recours collectif est possible.  

– Roy c. Cadbury Adams Canada inc., 2010 QCCS 4455 [Onglet 48] 

151. Cependant, dans le contexte de tels règlements partiels, les « ordonnances d’interdiction » 

ou les « ordonnances d’injonction » empêchant des tiers non parties au règlement 

d’intenter des procédures contre les entités qui sont parties au règlement sont illégales au 

Québec.  

152. En effet, l’article 758 du Code de procédure civile du Québec interdit expressément ces 

« ordonnances d’interdiction » et « ordonnances d’injonction ». 

758. Une ordonnance d'injonction ne peut en aucun cas être prononcée pour empêcher des 

procédures judiciaires, ni pour faire obstacle à l'exercice d'une fonction pour une personne 

morale de droit public ou de droit privé, sauf dans les cas prévus dans l'article 329 du Code 

civil. 

153. L’illégalité des « ordonnances d’interdiction » au Québec était au cœur du jugement de la 

Cour supérieure du Québec dans l’affaire Bayer. 

– Johnson c. Bayer inc., 2008 QCCS 4957, par. 1, 31-32, 39-43, 74-75 

[Onglet 49] 

[1]         Le présent litige soulève la question de l'introduction en droit québécois du « bar 

order » tel qu'on le connaît dans les juridictions ontarienne et américaine. 

[…] 

[31]  Ceci étant acquis, les tribunaux doivent toujours s’assurer que les règlements qu’on leur 

propose et pour lesquels leur approbation est requise soient conformes aux dispositions 

d’ordre public et aux lois applicables. Par ailleurs, si un règlement proposé touche les droits 

d’un tiers, celui-ci a le droit d’être entendu et de faire valoir son point de vue. 

[32] Au Québec, le système contradictoire en place fournit aux parties, par le biais du Code de 

procédure civile, les moyens de faire valoir leurs droits. Cet ensemble de dispositions 

législatives est complet. Si un moyen n’est pas prévu, le législateur a mis en place les 

articles 20 et 46 pour y pallier. 

[…] 
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[39]  Le vocabulaire utilisé, « ordonner qu’une réclamation soit forclose ou prohibée », ne fait 

pas partie du vocabulaire connu en procédure civile québécoise. 

[40]  Au Québec, l’ordonnance est utilisée soit pour disposer de questions procédurales ou 

pour disposer de questions de fond. Dans ce dernier cas, l’ordonnance ou l'injonction est 

requise pour enjoindre à une personne de faire ou ne pas faire quelque chose. Du moins, c’est 

ce que prévoit l’article 751 du Code de procédure civile. 

[41] Aucune disposition du Code de procédure civile ne permet au Tribunal d’ordonner 

qu’une réclamation soit forclose ou prohibée ni d’ordonner qu’il existe un droit ou encore 

d’interdire à une personne d’en poursuivre une autre. 

[42]  Car c’est bien de cela qu’il s’agit. La demande d’ordonnance, si la soussignée en fait une 

lecture correcte, a une portée qui dépasse l’interdiction d’appeler en garantie dans le cadre du 

présent recours collectif. Ce que l’on demande au Tribunal c’est d’émettre une quittance 

complète en faveur de Bayer. 

[43]  L’ordonnance vise en bout de piste à interdire toute demande, donc toute action. Sinon, 

pourquoi spécifier que sera permise la réclamation d’une personne qui s’est validement 

exclue? 

 […] 

[74]  L’article 758 C.p.c. interdit spécifiquement au Tribunal d’émettre une ordonnance 

d’injonction empêchant une personne d’en poursuivre une autre. 

154. La décision rendue dans l’affaire Bayer établit sans équivoque que les ordonnances 

d’interdiction sont illégales au Québec. 

155. Dans une décision rendue subséquemment dans l’affaire Cadbury, la Cour supérieure a 

accepté les enseignements de l’affaire Bayer, et a autorisé un règlement prévoyant des 

conclusions déclaratoires précises quant aux droits des parties. 

– Roy c. Cadbury Adams Canada inc., 2010 QCCS 4455, par. 36, 37-40, 48-49 

[Onglet 48] 

[36]  Tout d’abord, reprenons l’extrait suivant : 

DÉCLARE que, par l’Entente Itwal et l’Amendement, le requérant et les 

Membres du groupe de règlement du Québec renoncent expressément au 

bénéfice de la solidarité envers les Intimées qui ne participent pas à l’Entente 

Itwal, eu égard aux faits et gestes de Itwal; 

DÉCLARE que le requérant et les Membres du groupe de règlement du Québec 

ne pourront dorénavant réclamer et obtenir que les dommages, incluant les 

dommages punitifs, attribuables aux ventes et agissements des Intimées qui ne 

participent pas à l’Entente Itwal Amendée; 

 [37]  C’est principalement le dernier paragraphe de cet extrait qui pose problème. C’est ce 

qu’on appelle « l’ordonnance d’interdiction » et le « bar order » dans sa version anglaise. 

Mais qu’entend-on par « ordonnance d’interdiction »? 

[38] Il s’agit d’une ordonnance généralement prononcée en matière de recours collectif dans 

le contexte où il existe une multiplicité de défendeurs et qu’en cours de route, intervient un 

règlement avec un des défendeurs ou certains d’entre eux. On réfère alors à règlement partiel. 

Or dans un tel cas, comment protéger les droits du défendeur qui règle sans brimer ceux des 

autres défendeurs qui ont choisi de poursuivre le litige et par conséquent de ne pas régler? 
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[39]  Du côté du défendeur qui règle, il désire être assuré que ceux qui ne règlent pas ne 

pourront instituer contre lui d’autres procédures dans le contexte du recours collectif institué. 

Il s’agit pour lui d’une considération principale de l’entente, sinon il n’a aucun intérêt à régler. 

[40]        Or, la juge Bélanger s’est prononcée en droit québécois dans l’affaire Johnson[5] sur 

la valeur du contenu des ordonnances d’interdiction et a fait certaines distinctions entre les 

ordonnances prononcées dans le contexte du droit civil et celles découlant de jugements de 

Common Law. 

156. Le règlement dans l’affaire Cadbury prévoyait le texte suivant quant à l’« ordonnance 

d’interdiction » au Québec. 

– Canadian Chocolate Class Action National Settlement Agreement datée du 

14 octobre 2009 [Onglet 50] 

8.2 Quebec Bar Order 

(1) The Main Plaintiffs in the Quebec Proceeding shall seek a bar order from the Quebec 

Court providing for the following: 

(a) the Main Plaintiffs in Quebec and the Quebec Settlement Class Members expressly waive 

and renounce the benefit of solidarity against the Non-Settling Defendants with respect to the 

facts and deeds of the Settling Defendants; 

(b) the Main Plaintiffs in Quebec and the Quebec Settlement Class Members shall henceforth 

only be able to claim and recover damages, including punitive damages, attributable to the 

conduct of and/or sales by the Non-Settling Defendants; 

(c) any action in warranty or other joinder of parties to obtain any contribution or indemnity 

from the Settling Defendants or relating to the Released Claims (including, without limitation, 

the ITWAL Claims held and released by the Settlement Class as Released Claims) shall be 

inadmissible and void in the context of the Quebec Proceedings; 

157. L’entente de règlement partiel du recours collectif dans l’affaire Canadian Polyurethane, 

illustre très bien quelles sont les mesures de protection qui peuvent être incluses dans une 

entente de règlement partiel afin de minimiser l’impact de celle-ci sur les droits des 

parties n’ayant pas réglé.  

– Canadian Polyurethane Foam Class Actions National Settlement Agreement 

datée du 10 janvier 2012 [Onglet 51] 

8.2 Quebec Waiver or Renunciation of Solidarity Order 

(1) The Plaintiffs, the Domfoam Defendants and the Individual Settling Parties agree that the 

Quebec order approving this Settlement Agreement must include an order that provides for a 

waiver or renunciation of solidarity. The waiver or renunciation of solidarity order shall be in 

a form reasonably agreed to by the Plaintiffs, the Domfoam Defendants and the Individual 

Settling Parties, provided that the Quebec Court must take notice of the following undertaking 

and the order must include the following terms: 

(a) a provision that the Plaintiffs in Quebec and the Quebec Settlement Class Members 

expressly waive and renounce the benefit of solidarity with respect to any share of liability, 

including without limitation liability arising from in solidum obligations, that can be 

attributed in any way to the Releasees in respect of the Quebec Proceeding (if any), in capital, 

interest and/or costs; 
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(b) a provision that the Plaintiffs in Quebec and the Quebec Settlement Class Members 

expressly waive and renounce, to the Releasees’ exclusive benefit, to claim or receive 

payment from the Non-Settling Defendants or any other person of any amount representing 

any share of liability that can be attributed in any way to the Releasees in respect of the 

Quebec Proceeding (if any), in capital, interests and/or costs; 

(c) a provision that the Plaintiffs in Quebec and the Quebec Settlement Class Members release 

the Non-Settling Defendants and any other person in respect of any share of liability that can 

be attributed in any way to the Releasees in respect of the Quebec Proceeding (if any), in 

capital, interests and costs; and 

(d) a provision that the Plaintiffs in Quebec and the Quebec Settlement Class Members will 

bear the Releasees’ share in the contribution in respect of the Quebec Proceeding (if any) that 

would result from the insolvency of a Non Settling Defendants or any other Person. 

– Canadian Polyurethane Foam Class Actions National Settlement Agreement 

Quebec approval Order datée du 10 janvier 2012 [Onglet 51] 

[19] DECLARES that the Plaintiffs in Quebec and the Quebec Settlement Class Members 

expressly waive and renounce the benefit of solidarity with respect to any share of liability, 

including without limitation liability arising from in solidum obligations, that can be 

attributed in any way to the Releasees in respect of the Quebec Proceedings (if any), in 

capital, interest and/or costs; 

[20] DECLARES that the Plaintiffs in Quebec and the Quebec Settlement Class Members 

expressly waive and renounce, to the Releasees’ exclusive benefit, to claim or receive 

payment from the Non-Settling Defendants or any other person of any amount representing 

any share of liability that can be attributed in any way to the Releasees in respect of the 

Quebec Proceeding (if any), in capital, interests and/or costs; 

[21] DECLARES that the Plaintiffs in Quebec and the Quebec Settlement Class Members 

release the Non-Settling Defendants and any other person in respect of any share of liability 

that can be attributed in any way to the Releasees in respect of the Quebec Proceeding (if 

any), in capital, interests and costs; 

[22] DECLARES that the Plaintiffs in Quebec and the Quebec Settlement Class Members will 

bear the Releasees’ share in the contribution in respect of the Quebec Proceeding (if any) that 

would result from the insolvency of a Non-Settling Defendant or any other Person; 

– Voir également : Canadian SRAM Class Action National Settlement 

Agreement datée du 23 octobre 2014, au paragraphe 8.2 [Onglet 52] 

– Voir également : Canadian LCD Products Class Actions National Settlement 

Agreement datée du 5 septembre 2013, au paragraphe 8.2 [Onglet 53] 

– Voir également : Canadian Lawn Mower Class Action National Settlement 

Agreement datée du 26 juin 2013, au paragraphe 8.2 [Onglet 54] 

158. Il est donc clair que les ententes de règlement partiel, au Québec comme dans les 

provinces de common law, doivent prévoir un minimum de protection pour les parties 

défenderesses qui ne sont pas parties au règlement, surtout lorsqu’une « ordonnance 

d’interdiction » ou des simili-« ordonnances d’interdiction » empêchent ces 

défenderesses de faire valoir des droits contre les défenderesses parties au règlement.  
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159. Tel qu'il est indiqué ci-dessus, ces protections ou garanties minimales ne font pas partie 

du Plan, de la Convention de Règlement d'XL ni possiblement des autres Conventions de 
Règlement. 

160. Que le règlement partiel d'un litige multipartite ait lieu en vertu de la LACC, de la 
common law ou du droit civil québécois, le CP plaide que le Tribunal doit s'assurer que 
les droits des entités non parties au règlement soient protégés, que ce règlement partiel ne 
porte pas atteinte à ses droits et qu'il soit généralement équitable pour toutes les parties, 
particulièrement les entités non parties au règlement. 

161. À la lumière de l'ensemble de ce qui précède, le CP plaide que le Tribunal ne peut 
homologuer le Plan puisqu'il est fondamentalement déraisonnable, injuste et inéquitable, 
en plus de reposer sur une interprétation constitutionnellement inacceptable de la LACC. 

D. CONCLUSIONS 

162. Le CP plaide que le Tribunal doit refuser d'homologuer le Plan pour les motifs suivants : 

a) Le Tribunal n'a pas la compétence pour homologuer le Plan en vertu de la LACC; 

b) Alternativement, le Tribunal n'a pas la compétence pour sanctionner les 
Quittances et Injonctions prévues dans le Plan; 

c) Toute interprétation voulant que le Tribunal ait effectivement la compétence pour 
homologuer les Quittances et Injonctions serait inconstitutionnelle; 

d) Dans tous les cas, le Plan est déraisonnable, injuste et inéquitable. 

Rains v. Molea, 2012 ONSC 4906 [Onglet 45] 

Montréal, le 5 juin 2015 

Fasken Martin eau DuMoulin S.E.N.C.R.L., s.r.I. 
Procureurs de la Compagnie de chemin de fer 
Canadien Pacifique 
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Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters --
Compromises and arrangements -- Sanction by court -- Motion by Securities Purchasers'
Committee for approval of Ernst & Young Settlement and Release allowed -- Ernst & Young were
former auditors of SFC and named as defendant in class proceeding commenced on behalf of SFC
debt and equity investors alleging complex financial fraud -- Stay issued pursuant to CCAA --
Settlement and Release included in Plan of Compromise and Reorganization contemplated payment
of $117 million and was approved by majority of creditors -- Settlement and Release was fair and
reasonable -- Objectors' opposition based on lack of opt-out rights was not sustainable in CCAA or
class proceeding context.


Civil litigation -- Civil procedure -- Parties -- Class or representative actions -- Settlements --
Approval -- Motion by Securities Purchasers' Committee for approval of Ernst & Young Settlement
and Release allowed -- Ernst & Young were former auditors of SFC and named as defendant in
class proceeding commenced on behalf of SFC debt and equity investors alleging complex financial
fraud -- Stay issued pursuant to CCAA -- Settlement and Release included in Plan of Compromise
and Reorganization contemplated payment of $117 million and was approved by majority of
creditors -- Settlement and Release was fair and reasonable -- Objectors' opposition based on lack
of opt-out rights was not sustainable in CCAA or class proceeding context.


Motion by the Ad Hoc Securities Purchasers' Committee for approval of the Ernst & Young
Settlement and Release. SFC was a publicly-traded forestry company with a registered office in
Toronto and the majority of its operations located in China. SFC issued various debt and equity
offerings to investors between 2007 and 2011. After the SFC share price collapsed, it was
subsequently alleged that it had engaged in a complex fraudulent scheme misrepresenting its timber
rights, misstating financial results, overstating the value of its assets, and concealing material
information. The underwriters of the SFC debt and equity offerings were named as defendants in
class action proceedings commenced on behalf of investors in both types of offerings. Ernst &
Young and BDO acted as auditors for SFC during the relevant times and were named as defendants.
Certification and leave motions had yet to be heard due to a stay granted to SFC under the
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Companies' Creditors Arrangement Act. The Committee filed a proof of claim on behalf of the
putative class of debt and equity investors exceeding $9 billion. Ernst & Young filed a proof of
claim for damages and indemnification. The ensuing $117 million settlement was approved by a
majority of creditors and included in the Plan of Compromise and Reorganization in respect of SFC.
The Committee moved for approval of the settlement. The Objectors were SFC shareholders who
opposed the no opt-out and full-third party release features of the Settlement. They moved for
appointment of the Objectors to represent the interests of all those opposed to the Settlement.


HELD: Approval motion allowed and Objection motion dismissed. The Ernst & Young Release
was justifiable as part of the Ernst & Young Settlement in order to effect any distribution of
settlement proceeds. The claims to be released were necessarily and rationally related to the purpose
of the Plan given the inextricability and circularity of Ernst & Young's claims against SFC, and
those of the Objectors as against Ernst & Young. The Plan benefited claimants in the form of a
significant and tangible distribution. The Release was fair and reasonable and not overly broad or
offensive to public policy. It provided substantial benefits to relevant stakeholders and was
consistent with the purpose and spirit of the CCAA. The Objectors' claim against Ernst & Young
was not capable of consideration in isolation from the CCAA proceedings. Their opt-out argument
could not be sustained, as the jurisprudence did not permit a dissenting stakeholder to opt out of a
restructuring. By virtue of deciding, on their own volition, not to participate in the CCAA process,
the Objectors relinquished their right to file a claim and take steps, in a timely way, to assert their
rights to vote in the CCAA proceeding. No right to conditionally opt out of a settlement existed
under the Class Proceedings Act or the CCAA.
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ENDORSEMENT


G.B. MORAWETZ J.:--


INTRODUCTION


1 The Ad Hoc Committee of Purchasers of the Applicant's Securities (the "Ad Hoc Securities
Purchasers' Committee" or the "Applicant"), including the representative plaintiffs in the Ontario
class action (collectively, the "Ontario Plaintiffs"), bring this motion for approval of a settlement
and release of claims against Ernst & Young LLP [the "Ernst & Young Settlement", the "Ernst &
Young Release", the "Ernst & Young Claims" and "Ernst & Young", as further defined in the Plan
of Compromise and Reorganization of Sino-Forest Corporation ("SFC") dated December 3, 2012
(the "Plan")].


2 Approval of the Ernst & Young Settlement is opposed by Invesco Canada Limited ("Invesco"),
Northwest and Ethical Investments L.P. ("Northwest"), Comité Syndical National de Retraite
Bâtirente Inc. ("Bâtirente"), Matrix Asset Management Inc. ("Matrix"), Gestion Férique and
Montrusco Bolton Investments Inc. ("Montrusco") (collectively, the "Objectors"). The Objectors
particularly oppose the no-opt-out and full third-party release features of the Ernst & Young
Settlement. The Objectors also oppose the motion for a representation order sought by the Ontario
Plaintiffs, and move instead for appointment of the Objectors to represent the interests of all
objectors to the Ernst & Young Settlement.
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3 For the following reasons, I have determined that the Ernst & Young Settlement, together with
the Ernst & Young Release, should be approved.


FACTS


Class Action Proceedings


4 SFC is an integrated forest plantation operator and forest productions company, with most of its
assets and the majority of its business operations located in the southern and eastern regions of the
People's Republic of China. SFC's registered office is in Toronto, and its principal business office is
in Hong Kong.


5 SFC's shares were publicly traded over the Toronto Stock Exchange. During the period from
March 19, 2007 through June 2, 2011, SFC made three prospectus offerings of common shares.
SFC also issued and had various notes (debt instruments) outstanding, which were offered to
investors, by way of offering memoranda, between March 19, 2007 and June 2, 2011.


6 All of SFC's debt or equity public offerings have been underwritten. A total of 11 firms (the
"Underwriters") acted as SFC's underwriters, and are named as defendants in the Ontario class
action.


7 Since 2000, SFC has had two auditors: Ernst & Young, who acted as auditor from 2000 to 2004
and 2007 to 2012, and BDO Limited ("BDO"), who acted as auditor from 2005 to 2006. Ernst &
Young and BDO are named as defendants in the Ontario class action.


8 Following a June 2, 2011 report issued by short-seller Muddy Waters LLC ("Muddy Waters"),
SFC, and others, became embroiled in investigations and regulatory proceedings (with the Ontario
Securities Commission (the "OSC"), the Hong Kong Securities and Futures Commission and the
Royal Canadian Mounted Police) for allegedly engaging in a "complex fraudulent scheme". SFC
concurrently became embroiled in multiple class action proceedings across Canada, including
Ontario, Quebec and Saskatchewan (collectively, the "Canadian Actions"), and in New York
(collectively with the Canadian Actions, the "Class Action Proceedings"), facing allegations that
SFC, and others, misstated its financial results, misrepresented its timber rights, overstated the value
of its assets and concealed material information about its business operations from investors,
causing the collapse of an artificially inflated share price.


9 The Canadian Actions are comprised of two components: first, there is a shareholder claim,
brought on behalf of SFC's current and former shareholders, seeking damages in the amount of $6.5
billion for general damages, $174.8 million in connection with a prospectus issued in June 2007,
$330 million in relation to a prospectus issued in June 2009, and $319.2 million in relation to a
prospectus issued in December 2009; and second, there is a noteholder claim, brought on behalf of
former holders of SFC's notes (the "Noteholders"), in the amount of approximately $1.8 billion. The
noteholder claim asserts, among other things, damages for loss of value in the notes.
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10 Two other class proceedings relating to SFC were subsequently commenced in Ontario: Smith
et al. v. Sino-Forest Corporation et al., which commenced on June 8, 2011; and Northwest and
Ethical Investments L.P. et al. v. Sino-Forest Corporation et al., which commenced on September
26, 2011.


11 In December 2011, there was a motion to determine which of the three actions in Ontario
should be permitted to proceed and which should be stayed (the "Carriage Motion"). On January 6,
2012, Perell J. granted carriage to the Ontario Plaintiffs, appointed Siskinds LLP and Koskie
Minsky LLP to prosecute the Ontario class action, and stayed the other class proceedings.


CCAAProceedings


12 SFC obtained an initial order under the Companies' Creditors Arrangement Act, R.S.C. 1985,
c. C-36 ("CCAA") on March 30, 2012 (the "Initial Order"), pursuant to which a stay of proceedings
was granted in respect of SFC and certain of its subsidiaries. Pursuant to an order on May 8, 2012,
the stay was extended to all defendants in the class actions, including Ernst & Young. Due to the
stay, the certification and leave motions have yet to be heard.


13 Throughout the CCAA proceedings, SFC asserted that there could be no effective
restructuring of SFC's business, and separation from the Canadian parent, if the claims asserted
against SFC's subsidiaries arising out of, or connected to, claims against SFC remained outstanding.


14 In addition, SFC and FTI Consulting Canada Inc. (the "Monitor") continually advised that
timing and delay were critical elements that would impact on maximization of the value of SFC's
assets and stakeholder recovery.


15 On May 14, 2012, an order (the "Claims Procedure Order") was issued that approved a claims
process developed by SFC, in consultation with the Monitor. In order to identify the nature and
extent of the claims asserted against SFC's subsidiaries, the Claims Procedure Order required any
claimant that had or intended to assert a right or claim against one or more of the subsidiaries,
relating to a purported claim made against SFC, to so indicate on their proof of claim.


16 The Ad Hoc Securities Purchasers' Committee filed a proof of claim (encapsulating the
approximately $7.3 billion shareholder claim and $1.8 billion noteholder claim) in the CCAA
proceedings on behalf of all putative class members in the Ontario class action. The plaintiffs in the
New York class action filed a proof of claim, but did not specify quantum of damages. Ernst &
Young filed a proof of claim for damages and indemnification. The plaintiffs in the Saskatchewan
class action did not file a proof of claim. A few shareholders filed proofs of claim separately. No
proof of claim was filed by Kim Orr Barristers P.C. ("Kim Orr"), who represent the Objectors.


17 Prior to the commencement of the CCAA proceedings, the plaintiffs in the Canadian Actions
settled with Pöyry (Beijing) Consulting Company Limited ("Pöyry") (the "Pöyry Settlement"), a
forestry valuator that provided services to SFC. The class was defined as all persons and entities
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who acquired SFC's securities in Canada between March 19, 2007 to June 2, 2011, and all Canadian
residents who acquired SFC securities outside of Canada during that same period (the "Pöyry
Settlement Class").


18 The notice of hearing to approve the Pöyry Settlement advised the Pöyry Settlement Class that
they may object to the proposed settlement. No objections were filed.


19 Perell J. and Émond J. approved the settlement and certified the Pöyry Settlement Class for
settlement purposes. January 15, 2013 was fixed as the date by which members of the Pöyry
Settlement Class, who wished to opt-out of either of the Canadian Actions, would have to file an
opt-out form for the claims administrator, and they approved the form by which the right to opt-out
was required to be exercised.


20 Notice of the certification and settlement was given in accordance with the certification orders
of Perell J. and Émond J. The notice of certification states, in part, that:


IF YOU CHOOSE TO OPT OUT OF THE CLASS, YOU WILL BE OPTING
OUT OF THE ENTIRE PROCEEDING. THIS MEANS THAT YOU WILL BE
UNABLE TO PARTICIPATE IN ANY FUTURE SETTLEMENT OR
JUDGMENT REACHED WITH OR AGAINST THE REMAINING
DEFENDANTS.


21 The opt-out made no provision for an opt-out on a conditional basis.


22 On June 26, 2012, SFC brought a motion for an order directing that claims against SFC that
arose in connection with the ownership, purchase or sale of an equity interest in SFC, and related
indemnity claims, were "equity claims" as defined in section 2 of the CCAA, including the claims
by or on behalf of shareholders asserted in the Class Action Proceedings. The equity claims motion
did not purport to deal with the component of the Class Action Proceedings relating to SFC's notes.


23 In reasons released July 27, 2012 [Re Sino-Forest Corp., 2012 ONSC 4377], I granted the
relief sought by SFC (the "Equity Claims Decision"), finding that "the claims advanced in the
shareholder claims are clearly equity claims". The Ad Hoc Securities Purchasers' Committee did not
oppose the motion, and no issue was taken by any party with the court's determination that the
shareholder claims against SFC were "equity claims". The Equity Claims Decision was
subsequently affirmed by the Court of Appeal for Ontario on November 23, 2012 [Re Sino-Forest
Corp., 2012 ONCA 816].


Ernst & Young Settlement


24 The Ernst & Young Settlement, and third party releases, was not mentioned in the early
versions of the Plan. The initial creditors' meeting and vote on the Plan was scheduled to occur on
November 29, 2012; when the Plan was amended on November 28, 2012, the creditors' meeting
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was adjourned to November 30, 2012.


25 On November 29, 2012, Ernst & Young's counsel and class counsel concluded the proposed
Ernst & Young Settlement. The creditors' meeting was again adjourned, to December 3, 2012; on
that date, a new Plan revision was released and the Ernst & Young Settlement was publicly
announced. The Plan revision featured a new Article 11, reflecting the "framework" for the
proposed Ernst & Young Settlement and for third-party releases for named third-party defendants as
identified at that time as the Underwriters or in the future.


26 On December 3, 2012, a large majority of creditors approved the Plan. The Objectors note,
however, that proxy materials were distributed weeks earlier and proxies were required to be
submitted three days prior to the meeting and it is evident that creditors submitting proxies only had
a pre-Article 11 version of the Plan. Further, no equity claimants, such as the Objectors, were
entitled to vote on the Plan. On December 6, 2012, the Plan was further amended, adding Ernst &
Young and BDO to Schedule A, thereby defining them as named third-party defendants.


27 Ultimately, the Ernst & Young Settlement provided for the payment by Ernst & Young of
$117 million as a settlement fund, being the full monetary contribution by Ernst & Young to settle
the Ernst & Young Claims; however, it remains subject to court approval in Ontario, and
recognition in Quebec and the United States, and conditional, pursuant to Article 11.1 of the Plan,
upon the following steps:


(a) the granting of the sanction order sanctioning the Plan including the terms
of the Ernst & Young Settlement and the Ernst & Young Release (which
preclude any right to contribution or indemnity against Ernst & Young);


(b) the issuance of the Settlement Trust Order;
(c) the issuance of any other orders necessary to give effect to the Ernst &


Young Settlement and the Ernst & Young Release, including the Chapter
15 Recognition Order;


(d) the fulfillment of all conditions precedent in the Ernst & Young
Settlement; and


(e) all orders being final orders not subject to further appeal or challenge.


28 On December 6, 2012, Kim Orr filed a notice of appearance in the CCAA proceedings on
behalf of three Objectors: Invesco, Northwest and Bâtirente. These Objectors opposed the
sanctioning of the Plan, insofar as it included Article 11, during the Plan sanction hearing on
December 7, 2012.


29 At the Plan sanction hearing, SFC's counsel made it clear that the Plan itself did not embody
the Ernst & Young Settlement, and that the parties' request that the Plan be sanctioned did not also
cover approval of the Ernst & Young Settlement. Moreover, according to the Plan and minutes of
settlement, the Ernst & Young Settlement would not be consummated (i.e. money paid and releases
effective) unless and until several conditions had been satisfied in the future.
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30 The Plan was sanctioned on December 10, 2012 with Article 11. The Objectors take the
position that the Funds' opposition was dismissed as premature and on the basis that nothing in the
sanction order affected their rights.


31 On December 13, 2012, the court directed that its hearing on the Ernst & Young Settlement
would take place on January 4, 2013, under both the CCAA and the Class Proceedings Act, 1992,
S.O. 1992, c. 6 ("CPA"). Subsequently, the hearing was adjourned to February 4, 2013.


32 On January 15, 2013, the last day of the opt-out period established by orders of Perell J. and
Émond J., six institutional investors represented by Kim Orr filed opt-out forms. These institutional
investors are Northwest and Bâtirente, who were two of the three institutions represented by Kim
Orr in the Carriage Motion, as well as Invesco, Matrix, Montrusco and Gestion Ferique (all of
which are members of the Pöyry Settlement Class).


33 According to the opt-out forms, the Objectors held approximately 1.6% of SFC shares
outstanding on June 30, 2011 (the day the Muddy Waters report was released). By way of contrast,
Davis Selected Advisors and Paulson and Co., two of many institutional investors who support the
Ernst & Young Settlement, controlled more than 25% of SFC's shares at this time. In addition, the
total number of outstanding objectors constitutes approximately 0.24% of the 34,177 SFC beneficial
shareholders as of April 29, 2011.


LAW AND ANALYSIS


Court's Jurisdiction to Grant Requested Approval


34 The Claims Procedure Order of May 14, 2012, at paragraph 17, provides that any person that
does not file a proof of claim in accordance with the order is barred from making or enforcing such
claim as against any other person who could claim contribution or indemnity from the Applicant.
This includes claims by the Objectors against Ernst & Young for which Ernst & Young could claim
indemnity from SFC.


35 The Claims Procedure Order also provides that the Ontario Plaintiffs are authorized to file one
proof of claim in respect of the substance of the matters set out in the Ontario class action, and that
the Quebec Plaintiffs are similarly authorized to file one proof of claim in respect of the substance
of the matters set out in the Quebec class action. The Objectors did not object to, or oppose, the
Claims Procedure Order, either when it was sought or at any time thereafter. The Objectors did not
file an independent proof of claim and, accordingly, the Canadian Claimants were authorized to and
did file a proof of claim in the representative capacity in respect of the Objectors' claims.


36 The Ernst & Young Settlement is part of a CCAA plan process. Claims, including contingent
claims, are regularly compromised and settled within CCAA proceedings. This includes outstanding
litigation claims against the debtor and third parties. Such compromises fully and finally dispose of
such claims, and it follows that there are no continuing procedural or other rights in such
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proceedings. Simply put, there are no "opt-outs" in the CCAA.


37 It is well established that class proceedings can be settled in a CCAA proceeding. See
Robertson v. ProQuest Information and Learning Co., 2011 ONSC 1647 [Robertson].


38 As noted by Pepall J. (as she then was) in Robertson, para. 8:


When dealing with the consensual resolution of a CCAA claim filed in a claims
process that arises out of ongoing litigation, typically no court approval is
required. In contrast, class proceedings settlements must be approved by the
court. The notice and process for dissemination of the settlement agreement must
also be approved by the court.


39 In this case, the notice and process for dissemination have been approved.


40 The Objectors take the position that approval of the Ernst & Young Settlement would render
their opt-out rights illusory; the inherent flaw with this argument is that it is not possible to ignore
the CCAA proceedings.


41 In this case, claims arising out of the class proceedings are claims in the CCAA process.
CCAA claims can be, by definition, subject to compromise. The Claims Procedure Order
establishes that claims as against Ernst & Young fall within the CCAA proceedings. Thus, these
claims can also be the subject of settlement and, if settled, the claims of all creditors in the class can
also be settled.


42 In my view, these proceedings are the appropriate time and place to consider approval of the
Ernst & Young Settlement. This court has the jurisdiction in respect of both the CCAA and the
CPA.


Should the Court Exercise Its Discretion to Approve the Settlement


43 Having established the jurisdictional basis to consider the motion, the central inquiry is
whether the court should exercise its discretion to approve the Ernst & Young Settlement.


CCAA Interpretation


44 The CCAA is a "flexible statute", and the court has "jurisdiction to approve major
transactions, including settlement agreements, during the stay period defined in the Initial Order".
The CCAA affords courts broad jurisdiction to make orders and "fill in the gaps in legislation so as
to give effect to the objects of the CCAA." [Re Nortel Networks Corp., 2010 ONSC 1708, paras.
66-70 ("Re Nortel")); Re Canadian Red Cross Society (1998), 5 C.B.R. (4th) 299, 72 O.T.C. 99,
para. 43 (Ont. C.J.)]


45 Further, as the Supreme Court of Canada explained in Re Ted Leroy Trucking Ltd. [Century
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Services], 2010 SCC 60, para. 58:


CCAA decisions are often based on discretionary grants of jurisdiction. The
incremental exercise of judicial discretion in commercial courts under conditions
one practitioner aptly described as "the hothouse of real time litigation" has been
the primary method by which the CCAA has been adapted and has evolved to
meet contemporary business and social needs (internal citations omitted). ...
When large companies encounter difficulty, reorganizations become increasingly
complex. CCAA courts have been called upon to innovate accordingly in
exercising their jurisdiction beyond merely staying proceedings against the
Debtor to allow breathing room for reorganization. They have been asked to
sanction measures for which there is no explicit authority in the CCAA.


46 It is also established that third-party releases are not an uncommon feature of complex
restructurings under the CCAA [ATB Financial v. Metcalf and Mansfield Alternative Investments II
Corp., 2008 ONCA 587 ("ATB Financial"); Re Nortel, supra; Robertson, supra; Re Muscle Tech
Research and Development Inc. (2007), 30 C.B.R. (5th) 59, 156 A.C.W.S. (3d) 22 (Ontario S.C.J.)
("Muscle Tech"); Re Grace Canada Inc. (2008), 50 C.B.R. (5th) 25 (Ont. S.C.J.); Re
Allen-Vanguard Corporation, 2011 ONSC 5017].


47 The Court of Appeal for Ontario has specifically confirmed that a third-party release is
justified where the release forms part of a comprehensive compromise. As Blair J. A. stated in ATB
Financial, supra:


69. In keeping with this scheme and purpose, I do not suggest that any and all
releases between creditors of the debtor company seeking to restructure and third
parties may be made the subject of a compromise or arrangement between the
debtor and its creditors. Nor do I think the fact that the releases may be
"necessary" in the sense that the third parties or the debtor may refuse to proceed
without them, of itself, advances the argument in favour of finding jurisdiction
(although it may well be relevant in terms of the fairness and reasonableness
analysis).


70. The release of the claim in question must be justified as part of the compromise
or arrangement between the debtor and its creditors. In short, there must be a
reasonable connection between the third party claim being compromised in the
plan and the restructuring achieved by the plan to warrant inclusion of the third
party release in the plan ...


71. In the course of his reasons, the application judge made the following findings,
all of which are amply supported on the record:


a) The parties to be released are necessary and essential to the restructuring of the
debtor;


b) The claims to be released are rationally related to the purpose of the Plan and
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necessary for it;
c) The Plan cannot succeed without the releases;
d) The parties who are to have claims against them released are contributing in a


tangible and realistic way to the Plan; and
e) The Plan will benefit not only the debtor companies but creditor Noteholders


generally.
72. Here, then - as was the case in T&N - there is a close connection between the


claims being released and the restructuring proposal. The tort claims arise out of
the sale and distribution of the ABCP Notes and their collapse in value, just as do
the contractual claims of the creditors against the debtor companies. The purpose
of the restructuring is to stabilize and shore up the value of those notes in the
long run. The third parties being released are making separate contributions to
enable those results to materialize. Those contributions are identified earlier, at
para. 31 of these reasons. The application judge found that the claims being
released are not independent of or unrelated to the claims that the Noteholders
have against the debtor companies; they are closely connected to the value of the
ABCP Notes and are required for the Plan to succeed ...


73. I am satisfied that the wording of the CCAA - construed in light of the purpose,
objects and scheme of the Act and in accordance with the modern principles of
statutory interpretation - supports the court's jurisdiction and authority to sanction
the Plan proposed here, including the contested third-party releases contained in
it.


...


78. ... I believe the open-ended CCAA permits third-party releases that are
reasonably related to the restructuring at issue because they are encompassed in
the comprehensive terms "compromise" and "arrangement" and because of the
double-voting majority and court sanctioning statutory mechanism that makes
them binding on unwilling creditors.


...


113. At para. 71 above I recited a number of factual findings the application judge
made in concluding that approval of the Plan was within his jurisdiction under
the CCAA and that it was fair and reasonable. For convenience, I reiterate them
here - with two additional findings - because they provide an important
foundation for his analysis concerning the fairness and reasonableness of the
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Plan. The application judge found that:
a) The parties to be released are necessary and essential to the restructuring of the


debtor;
b) The claims to be released are rationally related to the purpose of the Plan and


necessary for it;
c) The Plan cannot succeed without the releases;
d) The parties who are to have claims against them released are contributing in a


tangible and realistic way to the Plan;
e) The Plan will benefit not only the debtor companies but creditor Noteholders


generally;
f) The voting creditors who have approved the Plan did so with knowledge of the


nature and effect of the releases; and that,
g) The releases are fair and reasonable and not overly broad or offensive to public


policy.


48 Furthermore, in ATB Financial, supra, para. 111, the Court of Appeal confirmed that parties
are entitled to settle allegations of fraud and to include releases of such claims as part of the
settlement. It was noted that "there is no legal impediment to granting the release of an antecedent
claim in fraud, provided the claim is in the contemplation of the parties to the release at the time it is
given".


Relevant CCAA Factors


49 In assessing a settlement within the CCAA context, the court looks at the following three
factors, as articulated in Robertson, supra:


(a) whether the settlement is fair and reasonable;
(b) whether it provides substantial benefits to other stakeholders; and
(c) whether it is consistent with the purpose and spirit of the CCAA.


50 Where a settlement also provides for a release, such as here, courts assess whether there is "a
reasonable connection between the third party claim being compromised in the plan and the
restructuring achieved by the plan to warrant inclusion of the third party release in the plan".
Applying this "nexus test" requires consideration of the following factors: [ATB Financial, supra,
para. 70]


(a) Are the claims to be released rationally related to the purpose of the plan?
(b) Are the claims to be released necessary for the plan of arrangement?
(c) Are the parties who have claims released against them contributing in a


tangible and realistic way? and
(d) Will the plan benefit the debtor and the creditors generally?


Counsel Submissions
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51 The Objectors argue that the proposed Ernst & Young Release is not integral or necessary to
the success of Sino-Forest's restructuring plan, and, therefore, the standards for granting third-party
releases in the CCAA are not satisfied. No one has asserted that the parties require the Ernst &
Young Settlement or Ernst & Young Release to allow the Plan to go forward; in fact, the Plan has
been implemented prior to consideration of this issue. Further, the Objectors contend that the $117
million settlement payment is not essential, or even related, to the restructuring, and that it is
concerning, and telling, that varying the end of the Ernst & Young Settlement and Ernst & Young
Release to accommodate opt-outs would extinguish the settlement.


52 The Objectors also argue that the Ernst & Young Settlement should not be approved because
it would vitiate opt-out rights of class members, as conferred as follows in section 9 of the CPA:
"Any member of a class involved in a class proceeding may opt-out of the proceeding in the manner
and within the time specified in the certification order." This right is a fundamental element of
procedural fairness in the Ontario class action regime [Fischer v. IG Investment Management Ltd.,
2012 ONCA 47, para. 69], and is not a mere technicality or illusory. It has been described as
absolute [Durling v. Sunrise Propane Energy Group Inc., 2011 ONSC 266]. The opt-out period
allows persons to pursue their self-interest and to preserve their rights to pursue individual actions
[Mangan v. Inco Ltd., (1998), 16 C.P.C. (4th) 165, 38 O.R. (3d) 703 (Ont. C.J.)].


53 Based on the foregoing, the Objectors submit that a proposed class action settlement with
Ernst & Young should be approved solely under the CPA, as the Pöyry Settlement was, and not
through misuse of a third-party release procedure under the CCAA. Further, since the minutes of
settlement make it clear that Ernst & Young retains discretion not to accept or recognize normal
opt-outs if the CPA procedures are invoked, the Ernst & Young Settlement should not be approved
in this respect either.


54 Multiple parties made submissions favouring the Ernst & Young Settlement (with the
accompanying Ernst & Young Release), arguing that it is fair and reasonable in the circumstances,
benefits the CCAA stakeholders (as evidenced by the broad-based support for the Plan and this
motion) and rationally connected to the Plan.


55 Ontario Plaintiffs' counsel submits that the form of the bar order is fair and properly balances
the competing interests of class members, Ernst & Young and the non-settling defendants as:


(a) class members are not releasing their claims to a greater extent than
necessary;


(b) Ernst & Young is ensured that its obligations in connection to the
Settlement will conclude its liability in the class proceedings;


(c) the non-settling defendants will not have to pay more following a judgment
than they would be required to pay if Ernst & Young remained as a
defendant in the action; and


(d) the non-settling defendants are granted broad rights of discovery and an
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appropriate credit in the ongoing litigation, if it is ultimately determined by
the court that there is a right of contribution and indemnity between the
co-defendants.


56 SFC argues that Ernst & Young's support has simplified and accelerated the Plan process,
including reducing the expense and management time otherwise to be incurred in litigating claims,
and was a catalyst to encouraging many parties, including the Underwriters and BDO, to withdraw
their objections to the Plan. Further, the result is precisely the type of compromise that the CCAA is
designed to promote; namely, Ernst & Young has provided a tangible and significant contribution to
the Plan (notwithstanding any pitfalls in the litigation claims against Ernst & Young) that has
enabled SFC to emerge as Newco/NewcoII in a timely way and with potential viability.


57 Ernst & Young's counsel submits that the Ernst & Young Settlement, as a whole, including the
Ernst & Young Release, must be approved or rejected; the court cannot modify the terms of a
proposed settlement. Further, in deciding whether to reject a settlement, the court should consider
whether doing so would put the settlement in "jeopardy of being unravelled". In this case, counsel
submits there is no obligation on the parties to resume discussions and it could be that the parties
have reached their limits in negotiations and will backtrack from their positions or abandon the
effort.


Analysis and Conclusions


58 The Ernst & Young Release forms part of the Ernst & Young Settlement. In considering
whether the Ernst & Young Settlement is fair and reasonable and ought to be approved, it is
necessary to consider whether the Ernst & Young Release can be justified as part of the Ernst &
Young Settlement. See ATB Financial, supra, para. 70, as quoted above.


59 In considering the appropriateness of including the Ernst & Young Release, I have taken into
account the following.


60 Firstly, although the Plan has been sanctioned and implemented, a significant aspect of the
Plan is a distribution to SFC's creditors. The significant and, in fact, only monetary contribution that
can be directly identified, at this time, is the $117 million from the Ernst & Young Settlement.
Simply put, until such time as the Ernst & Young Settlement has been concluded and the settlement
proceeds paid, there can be no distribution of the settlement proceeds to parties entitled to receive
them. It seems to me that in order to effect any distribution, the Ernst & Young Release has to be
approved as part of the Ernst & Young Settlement.


61 Secondly, it is apparent that the claims to be released against Ernst & Young are rationally
related to the purpose of the Plan and necessary for it. SFC put forward the Plan. As I outlined in
the Equity Claims Decision, the claims of Ernst & Young as against SFC are intertwined to the
extent that they cannot be separated. Similarly, the claims of the Objectors as against Ernst &
Young are, in my view, intertwined and related to the claims against SFC and to the purpose of the
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Plan.


62 Thirdly, although the Plan can, on its face, succeed, as evidenced by its implementation, the
reality is that without the approval of the Ernst & Young Settlement, the objectives of the Plan
remain unfulfilled due to the practical inability to distribute the settlement proceeds. Further, in the
event that the Ernst & Young Release is not approved and the litigation continues, it becomes
circular in nature as the position of Ernst & Young, as detailed in the Equity Claims Decision,
involves Ernst & Young bringing an equity claim for contribution and indemnity as against SFC.


63 Fourthly, it is clear that Ernst & Young is contributing in a tangible way to the Plan, by its
significant contribution of $117 million.


64 Fifthly, the Plan benefits the claimants in the form of a tangible distribution. Blair J.A., at
paragraph 113 of ATB Financial, supra, referenced two further facts as found by the application
judge in that case; namely, the voting creditors who approved the Plan did so with the knowledge of
the nature and effect of the releases. That situation is also present in this case.


65 Finally, the application judge in ATB Financial, supra, held that the releases were fair and
reasonable and not overly broad or offensive to public policy. In this case, having considered the
alternatives of lengthy and uncertain litigation, and the full knowledge of the Canadian plaintiffs, I
conclude that the Ernst & Young Release is fair and reasonable and not overly broad or offensive to
public policy.


66 In my view, the Ernst & Young Settlement is fair and reasonable, provides substantial benefits
to relevant stakeholders, and is consistent with the purpose and spirit of the CCAA. In addition, in
my view, the factors associated with the ATB Financial nexus test favour approving the Ernst &
Young Release.


67 In Re Nortel, supra, para. 81, I noted that the releases benefited creditors generally because
they "reduced the risk of litigation, protected Nortel against potential contribution claims and
indemnity claims and reduced the risk of delay caused by potentially complex litigation and
associated depletion of assets to fund potentially significant litigation costs". In this case, there is a
connection between the release of claims against Ernst & Young and a distribution to creditors. The
plaintiffs in the litigation are shareholders and Noteholders of SFC. These plaintiffs have claims to
assert against SFC that are being directly satisfied, in part, with the payment of $117 million by
Ernst & Young.


68 In my view, it is clear that the claims Ernst & Young asserted against SFC, and SFC's
subsidiaries, had to be addressed as part of the restructuring. The interrelationship between the
various entities is further demonstrated by Ernst & Young's submission that the release of claims by
Ernst & Young has allowed SFC and the SFC subsidiaries to contribute their assets to the
restructuring, unencumbered by claims totalling billions of dollars. As SFC is a holding company
with no material assets of its own, the unencumbered participation of the SFC subsidiaries is crucial
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to the restructuring.


69 At the outset and during the CCAA proceedings, the Applicant and Monitor specifically and
consistently identified timing and delay as critical elements that would impact on maximization of
the value and preservation of SFC's assets.


70 Counsel submits that the claims against Ernst & Young and the indemnity claims asserted by
Ernst & Young would, absent the Ernst & Young Settlement, have to be finally determined before
the CCAA claims could be quantified. As such, these steps had the potential to significantly delay
the CCAA proceedings. Where the claims being released may take years to resolve, are risky,
expensive or otherwise uncertain of success, the benefit that accrues to creditors in having them
settled must be considered. See Re Nortel, supra, paras. 73 and 81; and Muscle Tech, supra, paras.
19-21.


71 Implicit in my findings is rejection of the Objectors' arguments questioning the validity of the
Ernst & Young Settlement and Ernst & Young Release. The relevant consideration is whether a
proposed settlement and third-party release sufficiently benefits all stakeholders to justify court
approval. I reject the position that the $117 million settlement payment is not essential, or even
related, to the restructuring; it represents, at this point in time, the only real monetary consideration
available to stakeholders. The potential to vary the Ernst & Young Settlement and Ernst & Young
Release to accommodate opt-outs is futile, as the court is being asked to approve the Ernst & Young
Settlement and Ernst & Young Release as proposed.


72 I do not accept that the class action settlement should be approved solely under the CPA. The
reality facing the parties is that SFC is insolvent; it is under CCAA protection, and stakeholder
claims are to be considered in the context of the CCAA regime. The Objectors' claim against Ernst
& Young cannot be considered in isolation from the CCAA proceedings. The claims against Ernst
& Young are interrelated with claims as against SFC, as is made clear in the Equity Claims
Decision and Claims Procedure Order.


73 Even if one assumes that the opt-out argument of the Objectors can be sustained, and opt-out
rights fully provided, to what does that lead? The Objectors are left with a claim against Ernst &
Young, which it then has to put forward in the CCAA proceedings. Without taking into account any
argument that the claim against Ernst & Young may be affected by the claims bar date, the claim is
still capable of being addressed under the Claims Procedure Order. In this way, it is again subject to
the CCAA fairness and reasonable test as set out in ATB Financial, supra.


74 Moreover, CCAA proceedings take into account a class of creditors or stakeholders who
possess the same legal interests. In this respect, the Objectors have the same legal interests as the
Ontario Plaintiffs. Ultimately, this requires consideration of the totality of the class. In this case, it is
clear that the parties supporting the Ernst & Young Settlement are vastly superior to the Objectors,
both in number and dollar value.


Page 17







75 Although the right to opt-out of a class action is a fundamental element of procedural fairness
in the Ontario class action regime, this argument cannot be taken in isolation. It must be considered
in the context of the CCAA.


76 The Objectors are, in fact, part of the group that will benefit from the Ernst & Young
Settlement as they specifically seek to reserve their rights to "opt-in" and share in the spoils.


77 It is also clear that the jurisprudence does not permit a dissenting stakeholder to opt-out of a
restructuring. [Re Sammi Atlas Inc., (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div. (Commercial
List)).] If that were possible, no creditor would take part in any CCAA compromise where they
were to receive less than the debt owed to them. There is no right to opt-out of any CCAA process,
and the statute contemplates that a minority of creditors are bound by the plan which a majority
have approved and the court has determined to be fair and reasonable.


78 SFC is insolvent and all stakeholders, including the Objectors, will receive less than what they
are owed. By virtue of deciding, on their own volition, not to participate in the CCAA process, the
Objectors relinquished their right to file a claim and take steps, in a timely way, to assert their rights
to vote in the CCAA proceeding.


79 Further, even if the Objectors had filed a claim and voted, their minimal 1.6% stake in SFC's
outstanding shares when the Muddy Waters report was released makes it highly unlikely that they
could have altered the outcome.


80 Finally, although the Objectors demand a right to conditionally opt-out of a settlement, that
right does not exist under the CPA or CCAA. By virtue of the certification order, class members
had the ability to opt-out of the class action. The Objectors did not opt-out in the true sense; they
purported to create a conditional opt-out. Under the CPA, the right to opt-out is "in the manner and
within the time specified in the certification order". There is no provision for a conditional opt-out
in the CPA, and Ontario's single opt-out regime causes "no prejudice ... to putative class members".
[CPA, section 9; Osmun v. Cadbury Adams Canada Inc. (2009), 85 C.P.C. (6th) 148, paras. 43-46
(Ont. S.C.J.); and Eidoo v. Infineon Technologies AG, 2012 ONSC 7299.] Miscellaneous


81 For greater certainty, it is my understanding that the issues raised by Mr. O'Reilly have been
clarified such that the effect of this endorsement is that the Junior Objectors will be included with
the same status as the Ontario Plaintiffs.


DISPOSITION


82 In the result, for the foregoing reasons, the motion is granted. A declaration shall issue to the
effect that the Ernst & Young Settlement is fair and reasonable in all the circumstances. The Ernst
& Young Settlement, together with the Ernst & Young Release, is approved and an order shall issue
substantially in the form requested. The motion of the Objectors is dismissed.
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e>Ligé t e  hembowrnement intéglrae den nommen duen pou4 un t o t a l  de 


$11,000,000.00. 


6 - Vu & déda& de hembomement, Le T h u t  a 


p h i n  ponnennion den bieia t e  15 aoZt 1984 eA a nommé biichet Pet- 


land, du Buheau B h i - 6 ,  Foa,tLen, Touche Roon Ltée, non agent d 


c&e din. 


7 - Le 23 aoüi 1980, t ' intimée n ' u t  a&ennée 


!A Couh hUpéAduhe patr voie d'injonotion (500-05-009636-844 C.S.I 


Eue  nie &the eiz dédaut eA ph6tend que l e  hapnet du plra ent abu- 


n i6  et !A p u e  de ponnennion XégaLe.  € B e  hechehche un ohdne 


int.imant d La Banque de pohteh et maintenh na mmge de c h é u  d 


$4,000,000.00, et d'ohdonnen au Thwt de q ~ t t e h  t e n  Ucux  et m d  


x%e din d na jv&e de nonoennion. 


8 - Le 23 aoiît 1984, t ' in t imée a noumin cuze he- 


quéXe dam t e  cadhe de La Loi  5 a m t l n t t  tes  Ltmaotiovts et m- 


m g e m e h  e~ t j re   en Compagnien et LU m é m c i e m  ( l i (&-aph& t a  


Loi). €!Le y indLque non intention de noumett>re une  action 


et un ah/rnvigemcit2 d tow ben chéarzcie,%s, nugp2he t a  nomindtion 


de momieuh Gemq Litjuin d .tiXhe de coon&ta*euh, demande La con- 


vocation d'une ainembtee c'en ciréancias et & nwpemion den pho- 


nohabLe juge Jaquen Dugab qui a: 


1 )  - S.R.C. (1970) Cltap. C-25 







a i -  heçu La p4opanLLion de h m a c L i c n  ou d ' rn -  
narzgemerzt, 


b 1 -  donné ac te  de L'intenCLan de n oum&e une 
xkaiuacLian et un atrirauigement à touh Lei 
o t réanc im , 


CI - con~*NIIê La notninuti-on de G e ~ g  U L n  à Li 
.the de coohdonnateun, 


dl - ohdonné La c o i z v o ~ o n  d'une mnemblée de 
touh Lei o t récnc im poux Ze 31 octobhe 1984 
et d ixé  Les m o d W é n  de convocation de cei 
.te asnem5Lée, 


el - otldonnE la nuhpevmion de toutes paocédwtea 
i n t e n t é a  ou q u i  paumaient  L ' m e  à L'en- 
c o r n e  de Si&on Mont Tilembhnt à moivm 
d'une nouveUe otldonnance conttlaihe de La 
Coun, 


61 - ohdonné que n&Oe ac t i on ,  p o w u i - t e  OU au12 
phacédune ne pubnen t  &Xe in tentéen à L'en 
c o r n e  de St&on Mont Ttrembk3m.t. baud avec 
La peAnL&nion de La C o u .  


ont  dom~~LE4 en cei t e m e i :  


" 1  - A.mw e m n t  phopobé aux ~ ~ ( E m u e n n  gwmnLi4 
Ï ü X d k k T d e  Ca Lo i )  


La compagke prn  un coohdonnnteun npécidement 
d&igné (i c e t t c  6 in  hetnbomem Len emphwzts de ga- 
havztin de Ln manièhe bui.vai%te: 


in1 Clabne A - La Banque Commehoide du Canada 
S a n t  La dë%enthLce d'une obLig&on au montant 


de quLnze U o i i n  de d.oL&m ($15,000,300.00) émine 
aux t e m e i  d ' u ~  acte de &duoie i n t u v e n u  e&e La 
cam?agnie d é b W c e  et La Com~agnie du T h w t  Royd  en 
date du 7 a v u  1983  e 2  p a n é  devant Me Loub De i j rn -  
L m ,  n o t u h c ;  Ln /ré&m&an du& otréancieh devant 
êttre payée neZon L a  tmei dei CO&& exintana%, ou 
t e L  q u ' i l  neha convenu avec L e m  ctléancieh; 


( b )  C h n e  8 - TOU L u  o r c é m c i m  grn- de La com- 
pagnie d é b i W c c  n ' i l  en ent ,  aynnt un phivCeège 


à L'enconthe den bienn meubLei ou bmeubLes de La com- 
pagnie-débiXhice, en grnant ie  de aéance i  d L'égrnd de 
c&e-u neiront p a y a  noixante ce& (0,60 $ 1  6wt Le 
d0Lla.t. au p h  .tahd Le 15 d é v h i a  1985 bui-te à l ' a c -  
ceptat ion de La nhésente  action prn La m a j o u é  
heq&e prn  La  L o i  de c&e c m n e  de o t réanc im;  







1 1  - Thaniaction phoponee aux chéancietrn non-ganantid 
7ahtic . î~.  4 de La Looil 


( a )  C h n e  C - Tow Lw chéandea de La compa- 
gnLe-débithice n'&tant p a i  den "chémueha 


g a h a n t h "  au hem de L t a h t i d e  2 de La Loi mai6 d é t e -  
nant néanmoim une chéance payable patl ptE@tence au 
nerzn de L'ohcihe de phio&LtZ contenu d L ' a h t i d e  107 
de La Loi. nwr la ~~e (R.S.C.  1970 ,  ch. 8-31, ne- 
h o n t  paya boixmde-qLnze cent4 ( O .  75 $) bwr l e  doL- 
&m au pLu t m d  Le 15 dévhieh 1985 nuite à L'accepta- 
Han de L a p p h ~ e n t e ~ m a c d i o n  pair LamajoMEmquL- 
ne p m  La Loi POUR cet te  &ne de chéanciehi; 


( b )  C h n e  V - La compagnie pdeha immédiatement 
na chEance aux cirEan&ea ckihogh~p/lainw 


q L  déXiennent d u  chémcw ingéhiewrw à 500 $; 


l e )  C h n e  D - T o u  Lw autphw chéancim c h h o -  
gmphainw (ou non-ganantid) au nem de l'a- 


fi& 4 de La Loi nehont paya noixante-qLnze cent4 
(0 .75  $1  nwr t e  do.Phh au ptw ta t ld  Le 15 66hieir 
1985;" 


i la COUR d'appel une hequête p o u  pem&56ion d'en a p p d m  du ju- 


ement de Lthonoirabte Jacquw Duga. 


ho43 de t a  Co&% d1appeL a accohde d t a  Banque La p W n i o n  d'el? 


uête en néthac*ation de jugement phéselttabLe Le 4 5  octobne 19 84. 


lont ThembtknX intenta une a d o n  en dommagw conLhe la Banque au 


16 - Le mtme jowr, L'honomble Anthime Bugehon 


&en& ln hequête en p h ~ c t ~ o n  de jugement. A ln &n de l ' au  







C'anembLée den a é a v i c i m  au 39 novemb,~  1984 et pt i . t  en d m b a  


17 - Le 9 novembhe 1984, t ' h o n o m b t e  Arttl~Cme Ben 


JehOfl i re jeMa h mquëXe en /~éXmCta t i on  de jugement et con@una 


lue t ' a b e m b t é e  d u  c t l é a n u m  n W  tenue t e  30 novembire 1984. 


18 - L'abembtée des c n é r n c i e h ~  d u t  tenue l e  30 


tovemb,te 1984 et seton t e  phoc& ve.hbd cunendé de c e t t e  abembtée 


"CLASSE A 


La Banque Conmehuale du Canada, hephé- 
bentée pair Me Go&, a vo té  COMTRE h phopobiLion ayant 
boumin une pheuve de hédamat ian au montant de ------ 
$11,180,510.58. 


!.le Paicek, un den hepirë~entants de h 
S t a t i o n  du Mont Thembtant Tnc., a W une ob jeo t ion  à 
ce vote et b u g g h e  q u ' X  y a a l e  L m é g W X  dan6 ta 
pmuve de hé&vcLtLon b0uhine p&t h Banque Commenua- 
Le du Canada. 


CLASSE B 


La S o u é t é  G&&de du Canada, hephëAeiz- 
t é e  patr !Je Gui.& de PhLUipb et VLnebexg, a vo té  POU8 
kk phopobi.tion, ayant une pheuve de hédmcLtLon aüi%- 
tant de $12,000,000.00. 


CLASSE C en annexe 


2 otré~W&eM POUR l a  p h o , O ~ A ~ O f l  hephE- 
n e n t a i ~ t  $39,049.00. 


O c n é n n u m  COAlTPZ .!A phoponi.tian. 


CLASSE D en annexe 


95 a é a n u e m  POLIR la phopobi.tion ire- 
p/rae&& . . . . . . . . . . . . . . . . . . . . . . . . .  $2 003 835 59 


9 , .  


29 a E a n c i e M  CO!JTQE ta 
phopobi.~on tepZhenta&-------------- $ 121,389.01 


1 2 4 - - - - - - - - - - - - - - - - - - - - -  $2 125 224.60 - > > 


Inc lus  nont  tu votea de ceux 6aM.J f i e n  
de dépendance avec ta compagnie e t  do& Len nuhvants: 







G ~ J ~ ~ ~  Lapdev ............................. 427.200.00 ( 
La Anv~cvlot& de Station M o n t - T h e m b W  Inc. 764.740.00 


et a i  enLeu< du vote en daveo seha comme 
a&: 
9 2  POUR------------------------------------- $ 736,895.59 
29  CONTRE----------------------------------- 121,389.01 


T2T $ b58.2b4.66 


............................................. 
>> . . . . . . . 


19 - Le 10 décembhe 1984, llhonoaabLe Denis LE- 


1 vaque hepohta L'audLtion de La tequête en injonction inteheocu- I 
j t o h e  d l a  ni-aunrl, et E m L t  une ondonnance de aauvegahde d a  I 
I 20 - Le 18 décembm 1 9 8 4 ,  In Eanque phfpwux In l 
1 nen n d  LC'ammgement phopoaé pa,t ~*.in.ti.ée - nequae dont  ~n CO .i 
1 2 1 - Le 2 1 décembne 1 9 8 4 ,  In Banque et Le Tnirat 1 
I / pneent$,tent Me kepuae aux d ina  dlé,t=e cu-toncaa à *ntenten dea / 
'phocEdwtu vu L'abnence d ' m g e m e n a  enthe l a  d é U c e  et L a  l 
/intiméd. Cotte nequête a été p ln idEe  devant t 'honohable juge John 1 
!Bishop et ut phébentement en déLLbf~ê. 1 
l 2 2  - Le Il 6 é v ~ ~ i e h  1 9 8 5 ,  Station !Io& T h e m b W  
! 
l 1 pxépaha une hepuae en homologation et mo&&cation d,,un m a n g e -  I 
I ment - nequ6te d o n t  L'audition est nunpendue. I I 


1 1  - LA PREUVE 


La pneuve hehtLve à In nequête en n U é  


1 entendte non vice-phé~ident-adjoULt, molzaiew Genhon, p o w  con- 







(inmm que h Banque n ' a v u  jmain accepté ni -tttanhaotcon ni air- 


mgement: la paeuve en étant q u ' e u e  a voté contire L'ailhavigemeni 


bownin à L'anembLée den a é a n u m .  


1 1 1  - LA LOI 


g p d e n  ~ p o n ~ o n h  de la L a i  ~aqLLLtant Len -tttanhacUonh et .air- 


rangementb entire Le, Compagnien et Lw a é a n u e m :  


2 .  Dakin la ejde Loi 


"compagnie d é b W c e l '  bignidie toute  compagnie Q W e  
ou inhotvable, au qui a commin un acte de @Lt%Ze au 
henh de la Loi nwr l a  ~ ~ e ,  au qui en6 cenhée In- 
noLvabLe au nenh de La Loi nwr Len Liquidatianh , que 
den phocédwu treCativen à ce t te  compagnie aient é té  
intentéen ou non ~ O W  Le Régime de la Loi hm ta Li- 
quidat:onh ou de La Loi nwc La ~ ~ e ,  ou qui a 6 a L t  
une cennion autohdée,  ou à L'encotdte de laqueue une 
okdonn~~lce de oéquenhe a é=té tendue en vehtu de t a  
Loi nwc la ,$bLU&Lte, ou q u i  en2 en voie de fiquidation 
aux t e m w  de La Loi nwr Len .Gquidationh puce  que .ta 
compagnie ut inhoLvabLe; 
......................... 
3. La pkaente  Loi ne n'appfique na à L'égud d'une 


compagnie débiAice ,  à moiitl 


a )  que La compag~ue d é b a c e  i i ' d  en &cub.Lcon 
une Eminhion d1obLLgigatiaju, débenZwcen, ntock- 


obfigntioizn ou auahen LXhu de chéance, g a h W  ou 
non ~ ( V L a K t i b ,  de la compagnie dEbk%icc ou d'un ptré- 
décenseun eii L i A e  de c m e  compagnie, W aux tek-  
m e n  d'un acte de &ducie au authe acte 6onotionnant 
en davewr d'un 6iduoibLUhe, e l  


bl que La -tttttinnhacLioiz ou L'mangement p~oponé en 
vehtu de LtahticLe 4 ou de L'm,ti.de 5 à L'égaird 


de .la compagnie débhthice ne campkenne une t m a c -  
fion ou un mangement entrre la compagnie débhkice 
et Len défentewu d'une éminnian mentionnée d t'di- 
nés a l .  1952-53 ,  c.5, aht.4. 


4 .  LohAqu'une xkwhaction ou un w n g e m e n t  ent  ptro- 
posé entze une compagnie débhkice et sen ciréan- 


cltinogmp!taihe~ ou tonte catëgohle de cen de&- 
L e m ,  Le W b u n d  pebt, à Y! Requête nommaihe de h 
com,vagnie ou de .toc& semblable cirhanuuc ou du 6.idu- 
uaihe en mati&e de 6 U e  ou fiqutdatem de t a  







compagnie, ohdonneh que noGt convoquée, de &.T ma- 
ni&e qu'Ce p û z e n w i - t ,  une mbembtée de  ce^ r n é ~ ~ ~ -  
c i em ou catégohie de ctcéanoim, et, n i  Le fxibu- 
n d  en décide a inb i ,  d u  actionn&en de LadiXe 
compagnie. S.R., c. 54, aht. 3. 


5. Lohbqu'wze b u a c t i o n  ou un amangement enf 
phoponé enttte une com,wagnie déb&ce et h e ~  


r n é a n d w  gahanL.5~ ou une catégohie quelconque de 
CU d c m ~ L m ,  l e  tti.bun& peut, à La hequ&te nom- 
m&e de La compagnie ou de t o u t  nemb.table chéan- 
oim ou du nyndic en m&&e de &ilLLte ou &qui- 
dateuh de & com,oagnie, ohdonneh que b o a  convoquée, 
de La mmani&e qu'Ce phen&, une cunembtée de  ce^ 
chéancim ou catégohie de rnénnciem, et, A i  Le 
M b u d  en décide ~ ~ L n b i ,  des actionn&eA de &fi-  
t e  compagnie. S.R. c. 54, M. 4 .  


6 .  S i  une majohLtf numéhique hephénentant l e A  Lhoib 
quu.1~12 en valeuh d a  .séaMum ou d'une catégo&Le 
de rnéano im,  n d o n  l e  c m ,  phéned  eX vofatant 
ooct en pmonne,  noCt p u h  dondé de pouvo& d 
lfa6nemblEe ou aux abbembLéeA de rnéancim heApeC- 
tivement  tenue^ en condoh&é den cvLticLU 4 et 5 .  
ou de L'un ou L1au*ne de  ce^ aiLtideb, acceptent 
une akmbaction ou un ahnangement, phopole ou c h g é  
ou mofi6ié à ce t te  ou  ce^ mnembLéeb, &.T Lhanbadon 
ou L'an/uzngement peut êthe komoLogué p u h  Le . t t ibund,  
et, A ebz dnbi homologué, G e  t o u n  L ~ A  chéancieh.s, 
ou & catégohie de rnéanciem, neLon Le cm, et t o u t  
diduuaine peuh .tadite catégohie de rnéanc im ,  
qu'if% noient guhan+in ou c!Uliogha,~h&eA, Adon Le 
can, et fie égdement & compcg:ue, at dau  l e  ca6 d'  
une compagnXe q i u  a dait w?e cension a~~tohinëe  ou à 
l'enconttte de laquelle une ohdonnance de néque~Lhe a 
Lté hendue en vehtu de l a  L o i n u h  La @i.&%te ou q u i  
ut en voie de .EA?u,ido,~oiz boun Le ûzEghe de & Loi 
nuh Lw UquidatLonb, Lie u n i  Le nyndic en m&&e 
de &.U.LLte ou Liquidatewr eX L u  conthibutewm de 
5% compagnie. S.R., c. 54, aht. 5. 


I l .  Nonobnta~îA: .toc& dihpobitAon de. l a  Loi n a  La 
g U e  ou de & L o i  nwr L a  LiqLLidatiou, cha- 


que do& q u h e  demande a S é  &dte d o u n  Le kEgime 
de La phénente Loi à L'égmd de quelque compagnie, Le 
t t i .bund, à & ûzequête de toute pwonne  intérrunée 
en & m&&e, peut, buh un avib à qudque &e pm- 
bonne ou ban6 av^n, belon qu'Ce Le juge d i l e ,  irendhe 
une ohdonna~ce bubpendant, junqu'à l'époque que pheA- 


Le .CtLbund ou juqu'd nouveAYe ohdonnance, dou- 
t e ~  phocédu4e~ i n t e n t é u  ou qui pouhiraient l'&tire con- 
c m a n t  cetre compagiue aux tetunu de & Loi nun & 
&dLite eX de & Loi nuh les Uquidat iom ou de 
t 'une ou l 'aufl te de ceA loiAin; Le t t i .bund peut hm- 







n e o h  l e  c o r n  de tolLte aot ion ,  pornLù*e ou pho- 
céduhe conthe k?a compagnie aux c o n ~ o v l n  q u ' a  
juge oppohtunu,  et a aubdi la eQacuRté de h e ~ d h e  
une otrdonnance déch&tant que n u l l e  ac t ion ,  pouh- 
b t k t e  OU au&e phocédu~e ne b o a  continuée ou ou- 
ve&te co&e la eaompagnie, baud avec l a  pemLbbion 
du & ~ L b u n d  ef nou6 haehve den concüaXon4 qu'impo- 
ne ce desUeh. S.R., c .  54 


V - LA PROCEDURE 


La Couh entend clinooneh au dépaht d'une ob- 


e d i o n  d la phacéduhe oouLevée pan Le Fhocuhem du coohclinatcuh. 


L ' a h L i d e  6 de La Loi  phévoLt L'homoLogatio 


)an Le trLibunaL de la ddeoinion ad(hmatLve den chéknoim. E f l e  n 


? h é d e  pan tou*edoiA inen covlnéquence, d'un heijuh de L'cwrangemen 


,O&, tac .ec~ ~ o i  buh 6 ~ e " !   don t e  phOCuheWL du co- 


ihdinateuh, L 'manoement ph0,poAé tombe de lui-même, et n u l  chéan 


i e h  ne doLt ni ne peut b ' a c b i n e h  d % Couh a i i b à i  que La hequE- 


!ante entend l e  ddihe .hénedement. 


La Couh ne peut he ten in  c e t t e  object ion.  


; ' i l y a c o n t e ~ t ~ o n  he.eativement d l ' accepta tcon de L ' w g e -  


lent - comme dmn Le pphOent can - LLII chéanueh peu* c&er, deman 


kh d da Couh de btudueh, paLtic&&>ianent n i  une ahdonnmce de 


,uh,!,iA de Rou*e phocéduhe a ê ié  émine. L e ,  W d e n  9 ,  IO et I I  


le l a  L o i  noitt h é d i g a  en tehmu anbez hhger ,  pouh pehmetthe une 


LeUc pnocédwre. De plun, L'annetrbLée a $XE tenue l e  30 novembhe 


19~74, e,t StaLion Lfont Themblant a attendu Le I I 6Evhieh 1985 


rvant de n 'adhenneh à 4b Couh p o u  obterutr L'lzomologatcon de l ' a t c  


!) - S.R.C. (1970) chup. B-3 aht. 39 







1 V - 2UESTTOl DE LITTGE 


ce ntade, cd cehta0.les nont en imtance dev-nt d1auLten juges de 


c m e  COWL. k n ~ i ,  la Banque douten&t qu'une entente avec Les dg- 


t e n t e m  d'obfigation devai2 êthe conclue avant de sowneLthe L ' a -  


mngement à L'enAemble des  clréancim. Cette quest<on n'a $UA 


dliYLtélL&t: la phénente hequête es t  subséquente a L'assemblée des  


clréancLm. P a  & e m ,  Station Uont T n e m b W  phétend qu'&e 


n 'é tai2 pas  e.n dédaut Le 15 août 1984 ,  et que l a  phine de podbes- 


nion d u t  l e eégde  vu L'abdence d 'avh  NLinoiznabCe avant d 'exigm 


Le cembomement du pcêt 2 demande. C M e  queiaXon doiA êthe a7w-n- 


chée dan5 Le ca&e den phocéduttes en &jonction. La COWL n 'a  p u  


i c i  a A ' y  pe.ncha. 


Une cehtdne j m A p ~ d e n c e ( 3 1 n o w n  que l 'm-  


gument do& m e  m&&? p a  chacune d u  d a ~ n e n  den a é a n c i e ~ ~ ~ .  


Encoire ici, il n 'e s t  pas  nécesnaize de Ltanchm c&e quest<on 


d m  Le ca&e de la phaente hequête. En ebdet, La Banque es t  dé- 


tenthice d'une obfigation émine au t m e  d'un acte de &cducie. O h ,  


L 1 w d i d e  3 de La Loi en cu t~e in t  llappfieCcation à une Compagnie 


débLttLce, ~ L L L  a conclu une t m a c t i o n  ou un amangement avec L 


détentewrn d 'obfigation. 


L u  &LX n&pn heconn&bent donc qu'une 1 
tmmaot ion  ou un cwuxngement doivent êtrre con& enttre La 


Banque et Station Mont Tcemblant. Le U g e  pohte donc uniquement 


AWL L'exintence d'un t e l  amangement. 


3) - In Re Iil&ngton BuUrilng Cohp. Ltd (1935) 16 C.P.R. 48 
1 







- 1 2  - 


I l  - PRETFNT1O;J' DES PAI;TIES 


SeLon Le pnocuheuh de La Banque, aucune 


kunbact ion ni m g e m e n t  ne dont  Meirvenud enCte ba &ente et 


: t d t i o n  Alont T n e m b W .  La Couh d o 0  comidélreir h ~ L t u a t i o n  au 


30 novembne 1984 - date de L'onnenbLée d u  ct&uehs.  A c e t t e  oc 


m i o n ,  la Banque a v a d  Le &oLt dfaccepZea ou de he6use1t la PRO- 


,onLtion de na d é b f i c e .  E f l e  L i a  iredusée et n ' a  PLU d jud.ti,$&t 


,a dEcinion: non dhoLt de vote ne peut êtne m Z h e L n t .  


Le pirocwewi de SZmXon Mont T n e m b W  &ou- 


Xen t  que La convenLLon o h i g h a l e  de ph& en date du 7 UV& 1983  


:omt.Xue L'ammgement pirévu d La Loi. Sa &ente n 'en nemet d 


let amangement et entend Le irupecteir .  


I II - TRANSACTION OU ARRANGEMENT 


La Loi ne d é d i n i l  pai &A t e m u :  " t m n ~ a c -  


Fion OU mangement" et "compiromine on w#uzngementl', neLon La 


ietrnion atzgtkhe. L'itLtezpirCXation dei ternes ".t&ama&on" et 


'compnomine" ne chCe aucune dL65Lccleté. Tant [euh 6eYL6 commun que 


!euh nem j&dLque BnpUquwt conce&ign, un compirornLh, une he 


ionc ia t ion  à c e h t a i m  diroi&. Ici, d a  Le cadhe de h pnébente 


.oi ,  Le ciréanueh peut accepieir un compnonù~ i r e m v e m e n t  au mon- 


far~t dû, au d S a i  de poLemeizt, aux g a x a n t i w ,  e t c .  


Le mot "atvui~gement" doLt avoih un nem din 


%YI&, p~&que Ce Léghinenteuh & % ? d e  lei deux tmu. Le &ct ion  


iakire ~ o b e h t ( ~ ' d é ~ i ~ 2 i . t  ai1a.c Le eeoZ "maurgement": 


I I  - Dicttonnaine AQhabbSque et analogique de h h g u e  6 m t ç a i  
ne - Paul Robeht - P m  1970 


... 1 1 3  
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"Toute convention evLtrre p W c u L i m  ou coaRectivLtE4 
2 e n w  à hégleh une nGtuation jwL&que1'. 


The Shahtefi Owdohd E n g t h h  ~ i ~ o n a h y ( ~ ' d é ~ i ~  a im i  l e  


Cette nof ion exige un accond de vo lonté  d u  


mktie, ,  mhe n i  e u e  nlimpLique pan néce,nainement une concesnit 


)ah l ' u n e  ou l ' a u L t e .  


S t a t i o n  Yont Thembb.nt a &vLAé a i v i b i  da 


vcoposZon:  aux m é a n u e m  de, cea6e~ A et B. elXe paopone un 


w g e m e n t ,  et à ceux de, oea6se.h C e.t 9, une .i&%actLon. 


La convention o h i g i n d e  de ph& peut -eue 


:en& f i e u  de L ' m n g e m e n t  phévu à o(z Loi  ? La Loi - seLon l e  


fiocuneun de S.tation Mont Themblant - héd&e à un mungement e.t 


ion à un "nouvet airnangement". 


La Coun ne pahtage pan c e t t e  opi iuon. TolLtc 


l o i .  La déb ihLce  peut nown&e wz mangement à se ,  m é a n u m  


d, aimi ,  o b L i g a  ceux de La tninofüh?. Poun ce ~a.i.ne, e(Z 


.oi impobe une phochdwle en d i ve lue ,  é t a p a :  


a )  La phoponZon  d'un air/ranpmertt à ne, m é a n u m  ou à 
une ou den catégohiei d 'entne eux [ m i .  4 ) ,  


b)  o(z phE4entatian de c d t e  pnoponLtioiz pah n e q m e  à un 
juge (M. 41,  


C )  o(z c o n v o c ~ o n  pan Le M b u n d  d'une annemblée de, mi 
u n u m  i d .  4 et 51, 


d )  l lappnobaLion patc l e s  méunuehs en nombne et v d e w ,  
neLon k k ~  ph op ont ion^ indiquEe, à la L o ~  [(aht 6 1 ,  


e )  L1homoLogation p m  11% Coun lm. 61. 



deroses

Highlight



deroses

Text Box



deroses

Text Box



deroses

Text Box



deroses

Text Box



deroses

Text Box







ie c&e daçon. A 6a nequête ohiginde du 2 8  août 1984 ,  e& &k 


"La nequé>rante pnopone dleddectua une LtamauXon 
ou un amangement avec ses cnéancienn, y comphin Les 
d s e n t e w  d'obtigationi éminea au terne de L'acte 
de &iduue R- 1 ,  l e  t o &  id qu'Li? appM du phojet 
de L t a m a d o n  et dluJinangement annexe à La pnaente 
nequête". 


Le pno j et n 'inLLtuRe: "TR4VSACTION PROPOSE" 


L'otdonnance de L'lzonombLe Jacques Duga, 


:n date du 28 août 1 9 8 4 :  


"DONNE ACTE de L1intelztion de la nequéhante de nou- 
meLtte une h.anbauXon et NLhangement 2 .tau 6ed 
c n é a n ù e ~ ,  t e L  que pnévu à La Loi nwr Les w g e -  
mena% avec L u  cnéancim de compagnied". 


Selon l i z  pphopobiLion même de Sintion Mont 


-nembLant, la Banque coizntiiue la C h n e  A. La Banque a cddectivc 


lent votZ mdgté L'objection, Li? ut vtrai, du heptaentaid de Sia 


20n Mont Tnembbnt. 


L ' amangement peut, pobnibLement , o 'adiredoe 


iniquement à cehtainu cntZgoaiei de chZancim,  et non à t o u ~  Le 


inéancietrn. blême A i  on oubtie pouh. un in i tan t  L'obtigation 6ome.e 


le de conduhe un ahhringement avec Lei détenteau d10b4%gatioizn, 


<anque dann Le cadhe de la Loi :  Li? b a c r d  dla&ant pLun inconceva 


)Le qu'efie v e r m e  mai~tteizant Lui d é n i a  Le dhodt de be pnononce 


iuh. cet te  pfiopobiA20n. 


.Le pnocuhewr de Mont T h e m b ~  invoque La 


~lutonophke de la Loi. IL nédèhe à un aJUide de rile DavLd H .  GOLD 


i) Reonganizdioizn undet i he  campanien' medLtonn a m g e m e n t  act 
ULtM the  advice and asb.i,!,intance 06 !ltne 9avid t f abeh t ,  Q.C., ce 


vLticte n ' j tan t  PM pubfié à date, la Zowr en dopone une copie 
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"The CCAA IUUA panned dwLing t h e  depnesnian t o  plrovide 
a me t%%!  by uh ich  an indotvent  company c o d d  avoid 
banhtruptcy by heannanging t h e  zLgh2.6 0 6  iA mediZorn 
and bho.teholdern. and thmebu Xunc.tkon i n  t h e  duXt~ire 
an a qoinq c o n c h .  Ab ntated Lu DuXX. C. J.C.. - I n  t h e  
~ a t t e i  06-a Reiehence concennin; t ! z e - ~ o n d L L t & ~  
b m y  04 t h e  CCM, 1 9 3 3  [Dom.), Ch. 36 (19341 16 
C.B.R. 1 (S.C.C.) a t p .  2.  t h e a h  o d t h e A c t 1 6  t a :  
de& ~ L t h  t h e  exinLin9 c o n ~ o n  oX h o ~ v G q  i n  Lt- 
n a 6  t o  enable a m g & e n t n  20 be made i n  vie; 06  t h e  
i n o t v è n t  condiLian 06  t h e  company undm j u c ü c i d  au- 
thakLt(!  luluch, o t h e l u d e ,  t t igk t  no2 be v&d phion t o  
.the i n iaXa t ion  0 6  pneceeckngn .in bankhuptcy. 


Uu66, C. J .  C. 6wLthen noted t h a t  t h e  lLetimate pwpone 
06  t h e  Act & t o :  


enabte t h e  c o u  t o  nanotion a cornplrode uhlch,  &- 
though b h d i n g  upon a 06 crrediZom on&, w o d d  
be b e n e 6 i c i d  t o  t h e  genend body 06  mediZom an 
aPl, Lt may be, an t o  t h e  nharceholdm. 


The object  06 t h e  CCAA, an one Ontahio Judge han de- 
a e e d  i n  nevehae c Z G ,  16 t o  keep a compmy gaing 
deipLte indoLvency. l I n  ne Avmy ~ondtnuc.tkon- Co.- Ltd. 
11943) 24 C.B.R. 17 ( O n t . ]  I n  ne h t h w  F&nt Co. Ltd. 
(1944) 25 C.B.R. 156 ( O n t . )  IUkquhaht, 3.1 1 . "  


Seton t e  pilacwrervr de S t a t i o n  Mont Tfiembtant 


l a  Banque n ' a  aucune d o n  de nebwen, vu t1056ne de ppam aux 


condiLiond pnéexintunten . Ce n e d ~ a  i n j w . t i 6 i é  compnomet t ' e r ~ e m b t e  


de L'ahtraMgement e2 penm&OLa à t o u t  crréanum d ' i n ten ten  des pno- 


cédwres . 
Le pnocwtew de ln Banque 40LLtient que ha 


d i e n t e  n ' a  pan à j w L i 6 i m  non lrebw, même 6 ' 2  mentionne ce&&- 


nes n a h a n .  Lai, 2 invoque que na f i e n t e  a pmdu con,$Lance en 


na débdtt ice. Cette d&ène, en ne pnévaeant de l a  Loi ,  a W  


heconnu 60M 6taX d ' . L m o t v a b ~ é .  Même n i  na  déb ihLce ph6tend 


a b w i 6  Le h a p p a  du pnêt en date du 15 ao& 1984, &e ne domute, 


en date du 30 novemblre 1984, aucune 066lre de n e m b o ~ e m e n t ,  p&- 


cu&&ement quant à fiz nomme d 'envhon $3,000,000.00 payab.k d de- 
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mande. S i  L1aiLnaMgement ent  homoLagué, d q u a e  date - b'inquidte 


2 - 2  - Le p n ê t  à demande b m  Remborné ? l 
La Cou* n 'a  pa6 d ncluLteh L u  &onn de lh 


Banque de b'oppobe~ d cet  w g e m e n t  & n'a qu'd conntateh ban 


R ~ ~ L L ) .  La Cowr b'accotrde avec Sle GoLdman, trehfivement au b u t  


/ p 0 ~ i r r v . i  prrr ~n LOL. M ~ A . ,  pou* occoncieh pnotectran de ~n LOL I 
l à  me débLU(ce, Le LégD(stewr exige deux concüJ?io~: s o u  une 1 


I 
entente avec Les détentern d'obîiguCior~6 et une entente avec La 


maj o&té des  otréanceu . Le but p a r n  u i v i  p a n  In Loi ne daL t  pan 


ROLL) dë%olvuzeir de CU c o n W o n n  nMcten d'appîiatLon. Le LégD 


&feu* a accondE d une d é b U c e  innoLvable, un phiv&'ge h o u  du 


1 & o i t  commun, rnd a im,oobE den concüJ?ionn pn5&Lu. MEme a i  de 1 
I t e ~ e n  La& - vDnnt à une ~ o t u t i o n  éqUabLe - peun&+ent aux i 
Wbunaux une .Lairge dincnWon powr atteinclrle Le but ~ec!?mché, 


La Cou* ne peut daihe 6-i de ben exigeneen. 


VTT - CU!JCLUSTUNS 


La Cam se  doL t  de connfatm que L'aturaflge- 


ment nad au otréanoieh d u t  he6w é. D'où L'andhe de b ~ ~ 6 . i ~  émin 


p a n  L'honohabLe Jacquu Dug0.4 en date du Zb août 1984, daL t  c u b e  


de piroduihe ben e66e;cn. 


PAR CES LlUTTFS, In Cowr: 


CO$ISTATE L'abnence de tmnnaction et d'a,%- 


Rangement e&e La Banque Commehuate du Canada et St&on du blon 


Tkemblhnt Inc. ; 


AElN(ILE L'ondannnce W e  d m  t c  pphQent 


dannien, le 2 2  août 19b4, p a n  LthanohabLe juge Jacqued 7 u g ~ ;  







AVEC DEPEFJS à L1enconttre de L1iwXmée. 


Phocuheuh de Lu. heguéhante 
Me ,Mac D e n  jahdinn 
DeGhandf~hé, Godin S autnen 


P~ocwreuh de S t d a n  du l o n t  Thernbhnt Inc. 
!.le IlomXmet G. FhcLhd 
Sukeman, E ~ o ~  tt ELUJL~A 


Phocluteuh du Cooncünateuh 
Me Avmn FAhrnan 


I 
:leyetovLtch, GoLhtcLn 6 authen 
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CANADIAN LCD PRODUCTS CLASS ACTIONS 
NATIONAL SETTLEMENT AGREEMENT 


RECITALS 


A. WHEREAS the Proceedings were commenced by the Plaintiffs in British Columbia, 


Quebec and Ontario, and the Second Ontario Action was commenced by the Ontario Plaintiff in 


Ontario; 


B. WHEREAS the Proceedings and Second Ontario Action allege that some or all o f  the 


Releasees participated in an unlawful conspiracy to raise, fix, maintain or stabilize the price of 


LCD Products in Canada and/or to allocate markets and customers for the sale o f  LCD Products 


in Canada, contrary to Part VI o f  the Competition Act  and the common law and/or the civil law; 


C. WHEREAS the Settling Defendant consents to being added as a defendant in the Ontario 


Action and the Quebec Action; 


D. WHEREAS the Ontario Action was certified as a class proceeding under the Ontario 


Class Proceedings Ac t  pursuant to the Ontario Certification Order dated October 21, 2011 with 


respect to a class defined as follows: 


All persons in Canada (excluding defendants and their respective 
parents, employees, subsidiaries, affiliates, officers and directors) 
who purchased LCD Panels* or LCD Products** directly from a 
defendant or any entity affiliated with a defendant, an Original 
Equipment Manufacturer*** or a Distributor**** in Canada 
between January 1, 1998 and December 11, 2006. 


*LCD Panels means liquid crystal display panels that are 10 inches 
or larger, measured diagonally. 


**LCD Products means televisions, computer monitors and laptops 
containing LCD Panels. 


***Original Equipment Manufacturer means any o f  the following 
entities or any company affiliated with any o f  the following 
entities: Acer Inc. (including the Gateway brand), Apple Canada 
Inc., Compaq Computer Corporation, Dell Corporation, Fujitsu 
Limited, Hewlett-Packard Development Company, L.P., IBM 
Corporation, JVC Canada, LG Electronics, Lenovo Group Limited, 
Mitsubishi Electric Corporation, Panasonic Corporation, 
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Koninklijke Philips Electronics N.V., Polaroid Corporation, Prima 
Technology Inc., Proview Technology Inc., TTE Corporation 
(including the RCA brand), Sony o f  Canada Ltd., Stealth 
Computer Corporation, ViewSonic Corporation and Westinghouse 
Digital Electronics. 


***distr ibutor  means any o f  the following entities or any 
company affiliated with any o f  the following entities: ALC Micro, 
Computer Distributors o f  Canada, Comtronic Computer Inc., D&H 
Distributing Co., Eprom Inc., Funai Electric Co., Ltd., Ingram 
Micro Inc., Pro-Data Inc., Supercom, Synnex Canada Limited, 
Tech Data Canada Corporation and TTX Canada. 


E. WHEREAS the Non-Settling Defendants and the Releasees named as defendants in the 


Ontario Action sought and were granted leave to appeal the Ontario Certification Order to the 


Ontario Divisional Court, which appeal is pending; 


F. WHEREAS a jurisdiction challenge by the Non-Settling Defendants named as defendants 


in the Second Ontario Action is pending in the Second Ontario Action, which challenge was 


settled by the Ontario Plaintiff and the Releasees named as defendants in the Second Ontario 


Action to the effect that it was agreed that the Settling Defendant would remain a defendant in 


the Second Ontario Action and attorn to the jurisdiction o f  the Ontario Court in the Second 


Ontario Action and the BC Court in the BC Action in exchange for the Second Ontario Action 


being dismissed against Chi Mei Corporation and Nexgen Mediatech, Inc. and the BC Action 


being dismissed against Chi Mei Corporation, Nexgen Mediatech, Inc. and Nexgen Mediatech 


USA, Inc., without costs and with prejudice. 


G. WHEREAS the Proceedings were certified for settlement purposes in the context o f  a 


settlement with Chunghwa Picture Tubes Ltd. by order o f  the Ontario Court dated April 26, 


2010, the order o f  the British Columbia Court dated May 21, 2010, and the order o f  the Quebec 


Court dated September 21, 2010 with respect to the following class, and putative Settlement 


Class Members included in this class were permitted an opportunity to opt out o f  the Proceedings 


and one Person validly and timely exercised the right to opt out o f  the Proceedings: 


All persons in Canada (excluding defendants and their respective 
parents, employees, subsidiaries, affiliates, officers and directors) 
who purchased LCD Panels* or LCD Products** directly from a 
defendant or any entity affiliated with a defendant, an Original 
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Equipment Manufacturer*** or a Distributor**** in Canada 
between September 21, 2001 and December 11, 2006. 


*LCD Panels means liquid crystal display panels that are 10 inches 
or larger, measured diagonally. 


**LCD Products means televisions, computer monitors and laptops 
containing LCD Panels. 


***Original Equipment Manufacturer means any o f  the following 
entities or any company affiliated with any o f  the following 
entities: Acer Inc. (including the Gateway brand), Apple Canada 
Inc., Compaq Computer Corporation, Dell Corporation, Fujitsu 
Limited, Hewlett-Packard Development Company, L.P., IBM 
Corporation, JVC Canada, LG Electronics, Lenovo Group Limited, 
Mitsubishi Electric Corporation, Panasonic Corporation, 
Koninklijke Philips Electronics N.V., Polaroid Corporation, Prima 
Technology Inc., Proview Technology Inc., TTE Corporation 
(including the RCA brand), Sony o f  Canada Ltd., Stealth 
Computer Corporation, ViewSonic Corporation and Westinghouse 
Digital Electronics. 


****DiStribut0r means any o f  the following entities or any 
company affiliated with any o f  the following entities: ALC Micro, 
Computer Distributors o f  Canada, Comtronic Computer Inc., D&H 
Distributing Co., Eprom Inc., Funai Electric Co., Ltd., Ingram 
Micro Inc., Pro-Data Inc., Supercom, Synnex Canada Limited, 
Tech Data Canada Corporation and TTX Canada. 


H. WHEREAS the Proceedings were certified for settlement purposes in the context o f  a 


settlement with Epson Imaging Devices Corporation by order o f  the Ontario Court dated 


December 2, 2011, order o f  the BC Court dated January 26, 2012 and order o f  the Quebec Court 


dated December 14, 2011 with respect to the following class, and putative Settlement Class 


Members included in this class but not included in the Chunghwa class as defined in paragraph G 


above were permitted an opportunity to opt out o f  the Proceedings (the notice advising o f  this 


opportunity to opt out was published on July 30, 2013 and the deadline for opting out is 


September 28, 2013): 


All persons in Canada who purchased LCD Large Screen Products 
during the Class Period*, except the Excluded Persons and persons 
who are included in the Quebec Class and the BC Class. 


*Class Period means September 21, 2001 to December 11, 2006. 


3010914 







- 4 -


I. WHEREAS the Ontario Action and the BC Action were certified for settlement purposes 


in the context o f  a settlement with Samsung Electronics Co., Ltd. and Samsung Electronics 


Canada Inc. by order o f  the Ontario Court dated May 28, 2013, order o f  the BC Court dated May 


30, 2013 and order o f  the Quebec Court dated July 12, 2013, with respect to the following class, 


and putative Settlement Class Members included in this class but not included in the Chunghwa 


class as defined in paragraph G above or the Epson class as defined in paragraph H were 


permitted an opportunity to opt out o f  the Proceedings (the notice advising o f  this opportunity to 


opt out was published on July 30, 2013 and the deadline for opting out is September 28, 2013): 


All persons in Canada who purchased LCD Large Screen Products 
during the Class Period, except the Excluded Persons and persons 
who are included in the Quebec Class and the BC Class. 


*Class Period means January 1, 1998 to December 11, 2006. 


J. WHEREAS the Settling Defendant and Releasees do not admit, through the execution of 


this Settlement Agreement or otherwise, any allegation o f  unlawful conduct alleged in the 


Proceedings, the Second Ontario Action, or otherwise; 


K. WHEREAS the Plaintiffs, Class Counsel and the Settling Defendant agree that neither 


this Settlement Agreement nor any statement made in the negotiation thereof shall be deemed or 


construed to be an admission by or evidence against the Releasees or evidence o f  the truth o f  any 


o f  the Plaintiffs' allegations against the Releasees, which allegations are expressly denied by the 


Settling Defendant; 


L. WHEREAS the Settling Defendant is entering into this Settlement Agreement in order to 


achieve a final and nation-wide resolution o f  all claims asserted or which could have been 


asserted against the Releasees by the Plaintiffs and the Settlement Class in the Proceedings and 


the Second Ontario Action, and to avoid further expense, inconvenience and the distraction of 


burdensome and protracted litigation; 


M. WHEREAS the Settling Defendant does not hereby attorn to the jurisdiction o f  the 


Courts or any other court or tribunal in respect o f  any civil, criminal or administrative process 


except to the extent expressly provided in this Settlement Agreement with respect to the 


Proceedings and the Second Ontario Action; 
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N. WHEREAS Counsel for the Settling Defendant and Class Counsel have engaged in 


arm's-length settlement discussions and negotiations, resulting in this Settlement Agreement 


relating to Canada; 


O. WHEREAS as a result o f  these settlement discussions and negotiations, the Settling 


Defendant and the Plaintiffs have entered into this Settlement Agreement, which embodies all of 


the terms and conditions o f  the settlement between the Settling Defendant and the Plaintiffs, both 


individually and on behalf o f  the classes they represent or seek to represent, subject to approval 


o f  the Courts; 


P. WHEREAS the Plaintiffs and Class Counsel have reviewed and fully understand the 


terms o f  this Settlement Agreement and, based on their analyses o f  the facts and law applicable 


to the Plaintiffs' claims, having regard to the burdens and expense in prosecuting the Proceedings 


and the Second Ontario Action, including the risks and uncertainties associated with trials and 


appeals, and having regard to the value o f  the Settlement Agreement, the Plaintiffs and Class 


Counsel have concluded that this Settlement Agreement is fair, reasonable and in the best 


interests o f  the Plaintiffs and the classes they seek to represent; 


Q. WHEREAS the Parties therefore wish to and hereby finally resolve on a national basis, 


without admission o f  liability, all o f  the Proceedings and the Second Ontario Action as against 


the Releasees who are named as defendants in the Proceedings or the Second Ontario Action; 


R. WHEREAS while the Ontario Action was previously certified as a class proceeding 


under the Ontario Class Proceedings Act  on a contested basis (subject to a pending appeal), and 


while the BC Action and the Ontario Action were certified on a consent basis as against the 


Settled Defendants for the purposes o f  settlement only and the Quebec Action was authorized on 


a consent basis as against the Settled Defendants for the purposes o f  settlement only, the Parties 


now consent to certification or authorization o f  the Proceedings and the Second Ontario Action 


as class proceedings and to the Settlement Classes and a Common Issue in respect o f  each o f  the 


Proceedings and the Second Ontario Action solely for the purposes o f  implementing this 


Settlement Agreement in a coordinated and consistent manner across Canada and contingent on 


approvals by the Courts as provided for in this Settlement Agreement, on the express 


understanding that such certification or authorization shall not derogate from the respective 
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rights o f  the Parties in the event that this Settlement Agreement is not approved, is terminated or 


otherwise fails to take effect for any reason; and 


S. WHEREAS the Plaintiffs assert that they are adequate class representatives for the 


classes they seek to represent and will seek to be appointed representative plaintiffs in their 


respective Proceedings and the Second Ontario Action; 


NOW THEREFORE, in consideration o f  the covenants, agreements and releases set forth and for 


other good and valuable consideration, the receipt and sufficiency o f  which are acknowledged, it 


is agreed by the Parties that the Proceedings and Second Ontario Action be settled and dismissed 


with prejudice as to the Releasees who are named as defendants in the Proceedings or the Second 


Ontario Action only, without costs as to the Plaintiffs, the classes they represent or seek to 


represent or the Releasees who are named as defendants in the Proceedings or the Second 


Ontario Action, subject to the approval o f  the Courts, on the following terms and conditions: 


Section 1 - Definitions 


For the purposes o f  this Settlement Agreement only, including the recitals and schedules 


hereto: 


(1) Administration Expenses means all fees, disbursements, expenses, costs, taxes and any 


other amounts incurred or payable by the Plaintiffs, Class Counsel or otherwise for the approval, 


implementation and operation o f  this Settlement Agreement, including the costs o f  notices and 


claims administration but excluding Class Counsel Fees. 


(2) B C  Action means the BC Action as defined in Schedule A. 


(3) B C  Counsel means Camp Fiorante Matthews Mogerman. 


(4) B C  Court means the Supreme Court o f  British Columbia. 


(5) Claims Administrator means the firm proposed by Class Counsel and appointed by the 


Courts to administer the Settlement Amount in accordance with the provisions o f  this Settlement 


Agreement and the Distribution Protocol, and any employees o f  such firm. 


(6) Class Counsel means Ontario Counsel, Quebec Counsel and BC Counsel. 
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(7) Class Counsel Fees means the fees, disbursements, costs, interest, and/or charges of 


Class Counsel, and any GST, HST and other applicable taxes or charges thereon, including any 


amounts payable by Class Counsel or the Settlement Class Members to any other body or person, 


including the Fonds d'aide aux recours collectif in Quebec. 


(8) Class Period means January 1, 1998 to December 11, 2006. 


(9) Common Issue means: Did the Settling Defendant conspire to fix, raise, maintain or 


stabilize the prices of, or allocate markets and customers for, LCD Large Screen Panels directly 


or indirectly in Canada during the Class Period? If  so, what damages, i f  any, did Settlement 


Class Members suffer? 


(10) Counsel f o r  the Settling Defendant means Davies Ward Phillips & Vineberg LLP. 


(11) Courts means the Ontario Court, the Quebec Court and the BC Court. 


(12) Date o f  Execution means the date on the cover page as o f  which the Parties have 


executed this Settlement Agreement. 


(13) Defendants means the entities named as defendants in any o f  the Proceedings or the 


Second Ontario Action as set out in Schedule A, and any persons added as defendants in the 


Proceedings or Second Ontario Action in the future. For greater certainty, Defendants includes 


the Settling Defendant. 


(14) Distribution Protocol means the plan for distributing the Settlement Amount and accrued 


interest, in whole or in part, as approved by the Courts. 


(15) Effective Date means the date when Final Orders have been received from all Courts 


approving this Settlement Agreement. 


(16) Excluded Person means each Defendant, the directors and officers o f  each Defendant, 


the subsidiaries or affiliates o f  each Defendant, the entities in which each Defendant or any of 


that Defendant's subsidiaries or affiliates have a controlling interest and the legal representatives, 


heirs, successors and assigns o f  each o f  the foregoing, and those Persons who validly and timely 


opted-out o f  the Proceedings in accordance with the order o f  the Ontario Court dated April 26, 
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2010, the order o f  the British Columbia Court dated May 21, 2010, or the order o f  the Quebec 


Court dated September 21, 2010, as applicable, and those Persons who validly and timely opt out 


o f  the Proceedings in accordance with the orders o f  the Ontario Court dated December 2, 2011 


and May 28, 2013, the orders o f  the British Columbia Court dated January 16, 2012 and May 30, 


2013, or the orders o f  the Quebec Court dated December 14, 2011 and July 12, 2013, as 


applicable. 


(17) Final Order means the later o f  a final judgment entered by a Court approving this 


Settlement Agreement in accordance with its terms, once the time to appeal such judgment has 


expired without any appeal being taken, i f  an appeal lies, or once there has been affirmation of 


the approval o f  this Settlement Agreement in accordance with its terms, upon a final disposition 


o f  all appeals. 


(18) LCD Panels means liquid crystal display panels or screens o f  any size. 


(19) LCD Products means LCD Panels and products containing LCD Panels. 


(20) LCD Large Screen Panels means LCD Panels that are 10 inches or larger, measured 


diagonally. 


(21) LCD Large Screen Products means LCD Large Screen Panels and televisions, computer 


monitors and laptops containing LCD Large Screen Panels. 


(22) Non-Settling Defendant means any Defendant that is not a Releasee or a Settled 


Defendant, and includes any Defendant that terminates its own settlement agreement in 


accordance with its terms or whose settlement otherwise fails to take effect for any reason, 


whether or not such settlement agreement is in existence at the Date o f  Execution. 


(23) Ontario Action means the Ontario Action as defined in Schedule A. 


(24) Ontario Certification Order means the order o f  the Ontario Court dated October 21, 


2011 in respect o f  the certification o f  the Ontario Action under the Ontario Class Proceedings 


Act. 
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(25) Ontario Class Proceedings Ac t  means the Class Proceedings Act, 1992, S.O. 1992, c. 6, 


as amended, S.O. 2006, c. 19. 


(26) Ontario Counsel means Siskinds LLP. 


(27) Ontario Court means the Ontario Superior Court o f  Justice. 


(28) Ontario Plaintiff means The Fanshawe College of  Applied Arts and Technology. 


(29) Other Actions means actions or proceedings, excluding the Proceedings and the Second 


Ontario Action, relating to Released Claims commenced by a Settlement Class Member either 


before or after the Effective Date. 


(30) Parties means the Settling Defendant, the Plaintiffs, and, where necessary, the Settlement 


Class Members. 


(31) Person means an individual, corporation, partnership, limited partnership, limited 


liability company, association, joint stock company, estate, legal representative, trust, trustee, 


executor, beneficiary, unincorporated association, government or any political subdivision or 


agency thereof, and any other business or legal entity and their heirs, predecessors, successors, 


representatives, or assignees. 


(32) Plaintiffs means the individuals and entities named as plaintiffs in the Proceedings or 


Second Ontario Action as set out in Schedule A. 


(33) Proceedings means the BC Action, the Quebec Action, and the Ontario Action as defined 


in Schedule A. 


(34) Proportionate Liability means the proportion o f  any judgment that, had the Settling 


Defendant not settled, the Ontario or BC Court, as appropriate, would have apportioned to the 


Releasees. 


(35) Quebec Action means the Quebec Action as defined in Schedule A. 


(36) Quebec Counsel means Siskinds Desmeules s.e.n.c.r.l. 


3010914 







- 1 0 -


(37) Quebec Court means the Superior Court o f  Quebec. 


(38) Released Claims means any and all manner o f  claims, demands, actions, suits, causes of 


action, whether class, individual or otherwise in nature, whether personal or subrogated, damages 


o f  any kind (including compensatory, punitive or other damages) whenever incurred, liabilities 


o f  any nature whatsoever, including interest, costs, expenses, class administration expenses 


(including Administration Expenses), penalties, and lawyers' fees (including Class Counsel 


Fees), known or unknown, suspected or unsuspected, actual or contingent, and liquidated or 


unliquidated, in law, under statute or in equity, relating in any way to any conduct anywhere, 


from the beginning o f  time to the date hereof, in respect o f  the purchase, sale, pricing, 


discounting, marketing or distributing o f  LCD Products in Canada or relating to any conduct 


alleged (or which was previously or could have been alleged) in the Proceedings or Second 


Ontario Action including, without limitation, any such claims which have been asserted or could 


have been asserted, directly or indirectly, whether in Canada or elsewhere, in respect o f  the 


purchase, sale, pricing, discounting, marketing or distributing o f  LCD Products in Canada, 


including, without limitation, any claims for consequential, subsequent or follow-on harm that 


arises after the date hereof in respect o f  any agreement, combination or conduct that occurred 


prior to the date hereof. However, nothing herein shall be construed to release any alleged 


product defect, breach o f  contract, or similar claim between the Parties that relates to LCD 


Products but does not relate to alleged anti-competitive conduct. 


(39) Releasees means, jointly and severally, individually and collectively, the Settling 


Defendant, Chi Mei Corporation, Chi Mei Optoelectronics USA Inc., CMO Japan Co. Ltd., 


Nexgen Mediatech Inc. and Nexgen Mediatech USA, Inc., and all o f  their present and former, 


direct and indirect, parents, subsidiaries, divisions, affiliates, partners, insurers, and all other 


Persons, partnerships or corporations with whom any o f  the former have been, or are now, 


affiliated, and all o f  their respective past, present and future officers, directors, employees, 


agents, shareholders, attorneys, trustees, servants and representatives, and the predecessors, 


successors, purchasers, heirs, executors, administrators and assigns o f  each o f  the foregoing, 


excluding always the Non-Settling Defendants. 
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(40) Releasors means, jointly and severally, individually and collectively, the Plaintiffs and 


the Settlement Class Members and their respective parents, subsidiaries, affiliates, predecessors, 


successors, heirs, executors, administrators, insurers and assigns. 


(41) Second Ontario Action means the Second Ontario Action as defined in Schedule A. 


(42) Settled Defendants means Chunghwa Picture Tubes Ltd., Epson Imaging Devices 


Corporation (formerly known as Sanyo Epson), Samsung Electronics Co., Ltd. and Samsung 


Electronics Canada Inc., but excludes Samsung Electronics Co., Ltd. and Samsung Electronics 


Canada Inc. to the extent that they terminate their own settlement agreement in accordance with 


the terms o f  their own settlement agreement or their own settlement agreement otherwise fails to 


take effect for any reason. 


(43) Settlement Agreement means this agreement, including the recitals and schedules. 


(44) Settlement Amount means CDN$ 10,000,000. 


(45) Settlement Class means, in respect o f  each Proceeding and the Second Ontario Action, 


the settlement class defined in Schedule A. 


(46) Settlement Class Member means a member o f  a Settlement Class. 


(47) Settling Defendant means Innolux Corporation, the successor in interest to Chi Mei 


Optoelectronics Corporation, and formerly known as Chimei Innolux Corporation. 


(48) Trust Account means an interest-bearing trust account at a Canadian Schedule 1 bank 


under the control o f  Ontario Counsel or the Claims Administrator, once appointed, for the benefit 


o f  the Settlement Class Members or the Settling Defendant, as provided for in this Settlement 


Agreement. 


(49) U.S. Litigation means the class action proceedings litigated in the United States District 


Court for the Northern District o f  California, under the caption In re TFT-LCD (Flat Panel) 


Antitrust Litigation, 07-MDL-1827, and includes all actions transferred by the Judicial Panel for 


Multidistrict Litigation for coordination, all actions pending such transfer, and all actions that 


may be transferred in the future. 
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Section 2 -  Settlement Approval 


2.1 Best Efforts 


(1) The Parties shall use their best efforts to effectuate this settlement and to secure the 


prompt, complete and final dismissal with prejudice o f  the BC Action, Ontario Action and 


Second Ontario Action as against the Releasees and a prompt, complete and final declaration of 


settlement out o f  Court o f  the Quebec Action. 


2.2 Motions Seeking Approval of  Notice and Certification or Authorization 


(1) The Plaintiffs shall bring motions before the Courts, as soon as practicable after the 


Settlement Agreement is executed, for orders approving the notices described in Section 11.1(1) 


and certifying or authorizing each o f  the Proceedings and the Second Ontario Action commenced 


in their respective jurisdictions as a class proceeding as against the Settling Defendant (for 


settlement purposes only). 


(2) The Ontario orders approving the notices described in Section 11.1(1) and certifying the 


Ontario Action and Second Ontario Action for settlement purposes shall be substantially in the 


forms attached as Schedule B l  and B2. The BC and Quebec orders approving the notices 


described in Section 11.1(1) and certifying or authorizing the BC and Quebec Actions for 


settlement purposes shall be agreed upon by the Parties and shall mirror the substance and, where 


possible, the form o f  the Ontario order attached as Schedule B1. 


2.3 Motions Seeking Approval of the Settlement 


(1) The Plaintiffs shall bring motions before the Courts for orders approving this Settlement 


Agreement, as soon as practicable after: 


(a) the orders referred to in Section 2.2(2) have been granted; 


(b) the notices described in Section 11.1(1) have been published; and 


(c) the deadline for Settlement Class Members to object to the Settlement Agreement 


has expired. 
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(2) The Ontario orders approving this Settlement Agreement shall be substantially in the 


forms attached as Schedule CI and C2. The BC and Quebec orders approving this Settlement 


Agreement shall be agreed upon by the Parties and shall mirror the substance and, where 


possible, the form o f  the Ontario orders. 


(3) This Settlement Agreement shall only become final on the Effective Date. 


2.4 Pre-Motion Confidentiality 


Until the first o f  the motions required by Section 2.2 is brought, the Parties shall keep all 


o f  the terms o f  the Settlement Agreement confidential and shall not disclose them without the 


prior consent o f  Counsel for the Settling Defendant and Class Counsel, as the case may be, 


except as required for the purposes o f  financial reporting or the preparation o f  financial records 


(including tax returns and financial statements), or as otherwise required by law. 


Section 3 - Settlement Benefits 


3.1 Payment o f  Settlement Amount 


(1) Within sixty (60) days o f  execution o f  the Settlement Agreement and after receipt o f  an 


invoice from Ontario Counsel, the Settling Defendant shall pay $5,000,000 CDN o f  the 


Settlement Amount to Ontario Counsel for deposit into the Trust Account. The remaining 


$5,000,000 CDN o f  the Settlement Amount shall be paid to Ontario Counsel for deposit into the 


Trust Account on or before the earlier o f  (i) the date which is one-hundred and twenty days (120) 


days after execution o f  the Settlement Agreement and (ii) the Effective Date, and after receipt of 


an invoice from Ontario Counsel. The Settlement Amount shall be held for the benefit of 


Settlement Class Members. 


(2) Payment o f  the Settlement Amount shall be made by wire transfer. The invoices 


provided by Ontario Counsel pursuant to section 3.1(1) shall include the following information 


necessary to complete the wire transfers; name o f  bank, address o f  bank, ABA number, SWIFT 


number, name o f  beneficiary, beneficiary's bank account number, beneficiary's address, and 


bank contact details. 


(3) The Settlement Amount shall be paid in full satisfaction o f  the Released Claims against 


the Releasees. 
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(4) The Settlement Amount shall be all-inclusive o f  all amounts, including interest and costs. 


Without limiting the generality o f  the foregoing, the Settlement Amount includes the amount of 


$76,499.48, plus postjudgment interest, paid in full satisfaction o f  CMO Japan Co. Ltd. and Chi 


Mei Optoelectronics USA Inc.'s proportionate share o f  the certification motion costs payable by 


the Defendants in the Ontario Action pursuant to the Ontario Certification Order, as well as any 


costs that may be attributed to CMO Japan Co. Ltd. and/or Chi Mei Optoelectronics USA Inc. in 


the appeal o f  the Ontario Certification Order or any motions to amend or motions for production 


pending in the Ontario Action. 


(5) The Releasees shall have no obligation to pay any amount in addition to the Settlement 


Amount, for any reason, pursuant to or in furtherance o f  this Settlement Agreement, the 


Proceedings or the Second Ontario Action. 


(6) Once a Claims Administrator has been appointed, Ontario Counsel shall transfer control 


o f  the Trust Account to the Claims Administrator. 


(7) Ontario Counsel and the Claims Administrator, respectively, shall maintain the Trust 


Account as provided for in this Settlement Agreement. 


(8) Ontario Counsel and the Claims Administrator, respectively, shall not pay out all or any 


part o f  the monies in the Trust Account, except in accordance with this Settlement Agreement, or 


in accordance with an order o f  the Courts obtained after notice to the Parties. 


3.2 Taxes and Interest 


(1) Except as hereinafter provided, all interest earned on the Settlement Amount in the Trust 


Account shall accrue to the benefit o f  the Settlement Classes and shall become and remain part 


o f  the Trust Account. 


(2) Subject to Section 3.2(3), all taxes payable on any interest which accrues on the 


Settlement Amount in the Trust Account or otherwise in relation to the Settlement Amount shall 


be paid from the Trust Account. Ontario Counsel or the Claims Administrator, as appropriate, 


shall be solely responsible to fulfill all tax reporting and payment requirements arising from the 


Settlement Amount in the Trust Account, including any obligation to report taxable income and 
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make tax payments. All taxes (including interest and penalties) due with respect to the income 


earned by the Settlement Amount shall be paid from the Trust Account. 


(3) The Settling Defendant shall have no responsibility to make any filings relating to the 


Trust Account and will have no responsibility to pay tax on any income earned on the Settlement 


Amount or pay any taxes on the monies in the Trust Account, unless this Settlement Agreement 


is terminated, in which case the interest earned on the Settlement Amount in the Trust Account 


or otherwise shall be paid to the Settling Defendant who, in such case, shall be responsible for 


the payment o f  all taxes on such interest not previously paid by Ontario Counsel. 


3.3 Intervention in the U.S. Litigation 


(1) The Settling Defendant and other Releasees shall not oppose any application that may be 


brought by or on behalf o f  the Plaintiffs to intervene in the U.S. Litigation in order to gain access 


to discovery documents and other documents and information subject to a protective order that 


are relevant to the Proceedings or Second Ontario Action. However it is understood and agreed 


that neither the Settling Defendant nor the other Releases have any obligation to bring or 


otherwise participate in such an application. 


Section 4 - Cooperation 


4.1 Extent o f  Cooperation 


(1) Within thirty (30) days o f  the Effective Date, or at a time mutually agreed upon by the 


Parties, subject to any court order with respect to confidentiality and the other provisions o f  this 


Settlement Agreement, the Settling Defendant agrees to use reasonable efforts to: 


(a) provide to Class Counsel existing available electronic transactional data for direct 


sales by the Settling Defendant o f  LCD Large Screen Products delivered in 


Canada during the Class Period, to the extent that such data has not previously 


been provided. Counsel for the Settling Defendant agrees to be reasonably 


available as necessary to make best efforts to provide responses to Class 


Counsel's questions regarding the electronic transactional data produced by the 


Settling Defendant, up to a maximum o f  five (5) hours. The Settling Defendant 
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shall bear no liability with respect to the completeness or accuracy o f  the 


information provided pursuant to this Section; 


(b) provide to Class Counsel copies o f  available transcripts or video recordings of 


depositions o f  the current or former employees, directors or officers o f  the 


Settling Defendant, Chi Mei Optoelectronics USA Inc., or CMO Japan Co. Ltd. 


taken in the U.S. Litigation which concern the allegations raised in the 


Proceedings; and 


(c) provide copies o f  any pre-existing documents (as defined in Rule 30.01 o f  the 


Ontario Rules o f  Civil Procedure) produced by the Settling Defendant, Chi Mei 


Optoelectronics USA Inc., or CMO Japan Co. Ltd. in the U.S. Litigation 


concerning the allegations raised in the Proceedings, including, but not limited to, 


any documents provided to counsel for the plaintiffs in the U.S. Litigation 


pursuant to any settlement agreement entered into between the plaintiffs in the 


U.S. Litigation and the Settling Defendant. 


(2) Subject to the rules o f  evidence, any court order with respect to confidentiality and the 


other provisions o f  this Settlement Agreement, the Settling Defendant agrees to use reasonable 


efforts to authenticate for use at trial and/or discovery any o f  the documents provided by the 


Settling Defendant as cooperation pursuant to Section 4.1 o f  this Settlement Agreement that 


Class Counsel and the Settling Defendant, acting reasonably, agree may be reasonably necessary 


for the prosecution o f  the Proceedings against the Non-Settling Defendants and may be presented 


to the Courts. The Parties agree that the Settling Defendant will be reimbursed for any witness 


expenses incurred as a result o f  such authentication. 


(3) Nothing in this Settlement Agreement shall be construed to require the Settling 


Defendant to perform any act, including the transmittal or disclosure o f  any information, which 


would violate the law o f  this or any jurisdiction. 


(4) Nothing in this Settlement Agreement shall require, or shall be construed to require, the 


Settling Defendant or any representative or employee o f  the Settling Defendant to disclose or 


produce any documents or information prepared by or for Counsel for the Settling Defendant, or 
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that is not within the possession, custody or control o f  the Settling Defendant, Chi Mei 


Optoelectronics USA Inc., and/or CMO Japan Co. Ltd., or to disclose or produce any documents 


or information in breach o f  any order, regulatory directive, rule or law o f  this or any jurisdiction, 


or subject to solicitor-client privilege, litigation privilege, or any other privilege, or to disclose or 


produce any information or documents they obtained on a privileged or co-operative basis from 


any party to any action or proceeding who is not a Releasee. 


(5) I f  any documents protected by any privilege and/or any privacy law or other rule or law 


o f  this or any applicable jurisdiction are accidentally or inadvertently disclosed or produced, such 


documents shall be promptly returned to the Settling Defendant and the documents and the 


information contained therein shall not be disclosed or used directly or indirectly, except with the 


express written permission o f  the Settling Defendant, and the production o f  such documents shall 


in no way be construed to have waived in any manner any privilege or protection attached to 


such documents. 


(6) The Settling Defendant's obligations to cooperate as particularized in this Section shall 


not be affected by the release provisions contained in Section 7 o f  this Settlement Agreement. 


The Settling Defendant's obligations to cooperate shall cease at the date o f  final judgment in the 


Proceedings against all Defendants. 


(7) The provisions set forth in this Section 4.1 are the exclusive means by which the 


Plaintiffs, Class Counsel and Settlement Class Members may obtain discovery or information or 


documents from, the Releasees or their current or former officers, directors or employees. The 


Plaintiffs, Class Counsel and Settlement Class Members agree that they shall not pursue any 


other means o f  discovery against, or seek to compel the evidence of, the Releasees or their 


current or former officers, directors, employees, agents, or counsel, whether in Canada or 


elsewhere and whether under the rules or laws o f  this or any other Canadian or foreign 


jurisdiction. 


(8) A material factor influencing the Settling Defendant's decision to execute this Settlement 


Agreement is its desire to limit the burden and expense o f  this litigation. Accordingly, Class 


Counsel agree to exercise good faith in seeking cooperation from the Settling Defendant, agree 
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not to seek information that is unnecessary, cumulative or duplicative and agree otherwise to 


avoid imposing undue or unreasonable burdens or expense on the Settling Defendant. 


(9) The scope o f  the Settling Defendant's cooperation under this Settlement Agreement shall 


be limited to the allegations asserted in the Proceedings as presently filed. 


(10) The Settling Defendant makes no representation regarding and shall bear no liability with 


respect to the accuracy o f  or that they have, can or will produce a complete set o f  any o f  the 


documents or information described in this Section 4.1, and the failure to do so shall not 


constitute a breach or violation o f  this Settlement Agreement. 


4.2 Limits on Use o f  Documents 


(1) It is understood and agreed that all documents and information made available or 


provided by the Settling Defendant to Plaintiffs and Class Counsel under this Settlement 


Agreement, shall be used only in connection with the prosecution o f  the claims in the 


Proceedings, and shall not be used directly or indirectly for any other purpose. Plaintiffs and 


Class Counsel agree they will not disclose the documents and information provided by the 


Settling Defendant beyond what is reasonably necessary for the prosecution o f  the Proceedings 


or as otherwise required by law. Subject to the foregoing, Class Counsel shall take reasonable 


precautions to ensure and maintain the confidentiality o f  such documents and information, and of 


any work product o f  Class Counsel that discloses such documents and information. 


(2) I f  the Plaintiffs or Class Counsel intends to produce or file in the Proceedings or Second 


Ontario Action any documents or other information provided by the Settling Defendant as 


cooperation under the Settlement Agreement (and such disclosure is not otherwise prohibited by 


the Settlement Agreement) which, at the time o f  being provided, were marked or designated by 


the Settling Defendant as "Confidential - Subject to Procedure Under Section 4.2(2) o f  the 


Settlement Agreement", Class Counsel shall provide the Settling Defendant with an advance 


description o f  the documents or other information sought to be produced or filed at least thirty 


(30) days in advance o f  the proposed production or filing, in order that the Settling Defendant 


may intervene for the purposes o f  obtaining a sealing or confidentiality order or similar relief. If 


the Settling Defendant intervenes for this purpose, the Plaintiffs, Settlement Class Members and 


Class Counsel shall not oppose the position taken by the Settling Defendant. 
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(3) In the event that a Person applies for an order requiring the Plaintiffs or Settlement Class 


Members to disclose or produce any documents or other information provided by the Settling 


Defendant as cooperation under this Settlement Agreement which, at the time o f  being provided, 


were marked or designated by the Settling Defendant as "Confidential - Subject to Procedure 


Under Section 4.2(2) o f  the Settlement Agreement", Class Counsel shall notify the Settling 


Defendant o f  such application promptly upon becoming aware o f  it in order that the Settling 


Defendant may intervene to oppose such disclosure or production. In no circumstances shall the 


Plaintiffs, Settlement Class Members or Class Counsel apply for or consent to such an 


application for disclosure or production. 


Section 5 -  Distribution o f  the Settlement Amount 
and Accrued Interest 


5.1 Distribution Protocol 


(1) At a time wholly within the discretion o f  Class Counsel, but on notice to the Settling 


Defendant, Class Counsel will bring motions seeking orders from the Courts approving the 


Distribution Protocol. The motions can be brought before the Effective Date, but the orders 


approving the Distribution Protocol shall be conditional on the Effective Date occurring. 


(2) The Distribution Protocol shall require Settlement Class Members seeking compensation 


to give credit for any compensation received through other proceedings or private out-of-class 


settlements, unless by such proceedings or private out-of-class settlements the Settlement Class 


Member's claim was released in its entirety, in which case the Settlement Class Member shall be 


deemed ineligible for any further compensation. 


5.2 No Responsibility for Administration or Fees 


(1) The Settling Defendant shall not have any responsibility, financial obligations or liability 


whatsoever with respect to the investment, distribution or administration o f  monies in the Trust 


Account including, but not limited to, Administration Expenses and Class Counsel Fees. 


Section 6 - Termination o f  Settlement Agreement 


6.1 Right o f  Termination 


(1) In the event that: 
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(a) any Court declines to certify or authorize the Settlement Class; 


(b) any Court declines to dismiss the Proceedings or the Second Ontario Action 


against the Releasees who are named as defendants in the relevant Proceeding or 


the Second Ontario Action; 


(c) any Court declines to approve this Settlement Agreement or any material part 


hereof; 


(d) any Court approves this Settlement Agreement in a materially modified form; 


(e) the Parties do not reach agreement on the form and content o f  any order required 


by this Settlement Agreement, or the agreed order is approved by a Court in a 


materially modified form; or 


(f) any orders approving this Settlement Agreement made by the Ontario Court, the 


BC Court or the Quebec Court do not become Final Orders; 


each o f  the Settling Defendant, Class Counsel, and the Plaintiffs shall have the right to terminate 


this Settlement Agreement by delivering a written notice pursuant to Section 14.18, within 30 


days following the event described above. Except as provided for in Section 6.4, if the Settling 


Defendant, Class Counsel or the Plaintiffs exercise their right to terminate, the Settlement 


Agreement shall be null and void and have no further force or effect, shall not be binding on the 


Parties, and shall not be used as evidence or otherwise in any litigation. 


(2) Any order, ruling or determination made by any Court with respect to 


(a) Class Counsel Fees, 


(b) the Distribution Protocol, or 


(c) documentary confidentiality as provided in Section 4.2(2) above, 


shall not be deemed to be a material modification o f  all, or a part, o f  this Settlement Agreement 


and shall not provide any basis for the termination o f  this Settlement Agreement. 
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(3) For greater certainty, the Plaintiffs, Class Counsel and the Settling Defendant 


acknowledge and agree that they shall not rely on any current or future rulings or proceedings 


arising from or in connection with the appeals to the Supreme Court o f  Canada in Samsung 


Electronics Co., Ltd., et al. v. Option Consommateurs, et al. (Supreme Court o f  Canada No, 


34617), in Sun-Rype Products Ltd. v. Archer Daniels Midland Company (Supreme Court of 


Canada No. 34283) or in Pro-Sys Consultants Ltd. v. Microsoft Corporation (Supreme Court of 


Canada No. 34282) as any basis for seeking to terminate or amend this Settlement Agreement 


pursuant to Section 6.1(1) or otherwise at law. 


6.2 I f  Settlement Agreement is Terminated 


(1) I f  this Settlement Agreement is not approved, is terminated in accordance with its terms 


or otherwise fails to take effect for any reason: 


(a) no motion to certify or authorize any o f  the Proceedings or Second Ontario Action 


as a class proceeding on the basis o f  this Settlement Agreement, or to approve this 


Settlement Agreement, which has not been decided, shall proceed; 


(b) any order certifying or authorizing a Proceeding or the Second Ontario Action as 


a class proceeding on the basis o f  the Settlement Agreement or approving this 


Settlement Agreement shall be set aside and declared null and void and o f  no 


force or effect, and anyone shall be estopped from asserting otherwise; 


(c) any prior certification or authorization o f  a Proceeding or the Second Ontario 


Action as a class proceeding on the basis o f  this Settlement Agreement, including 


the definitions o f  the Settlement Class and the Common Issue pursuant to this 


Settlement Agreement, shall be without prejudice to any position that any o f  the 


Parties or Releasees may later take on any issue in the Proceedings, the Second 


Ontario Action or any other litigation; and 


(d) within ten (10) days o f  such termination having occurred. Class Counsel shall 


destroy all documents or other materials provided by the Settling Defendant under 


this Settlement Agreement or containing or reflecting information derived from 


such documents or other materials received from the Settling Defendant and, to 
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the extent Class Counsel has disclosed any documents or information provided by 


the Settling Defendant to any other Person, shall recover and destroy such 


documents or information. Class Counsel shall provide the Settling Defendant 


with a written certification by Class Counsel o f  such destruction. Nothing 


contained in this Section shall be construed to require Class Counsel to destroy 


any o f  their work product. However, any documents or information provided by 


the Settling Defendant, or received from the Settling Defendant in connection 


with this Settlement Agreement, may not be disclosed to any Person in any 


manner or used, directly or indirectly, by Class Counsel or any other Person in 


any way for any reason, without the express prior written permission o f  the 


Settling Defendant. Class Counsel shall take appropriate steps and precautions to 


ensure and maintain the confidentiality o f  such documents, information and any 


work product o f  Class Counsel. 


6.3 Allocation o f  Settlement Amount Following Termination 


(1) I f  the Settlement Agreement is terminated, Ontario Counsel shall, within thirty (30) 


business days o f  the written notice advising that the Settlement Agreement has been terminated 


in accordance with its terms, pay to the Settling Defendant the Settlement Amount plus all 


accrued interest thereon and less the costs o f  the notices required by Section 11.1(1) and any 


costs o f  translation required by Section 14.12. 


6.4 Survival o f  Provisions After Termination 


(1) I f  this Settlement Agreement is terminated or otherwise fails to take effect for any reason, 


the provisions o f  Sections 3.2, 5.2, 6.2(1), 6.3, 9.1, 9.2 and 12.2(4), and the definitions and 


Schedules applicable thereto shall survive the termination and continue in full force and effect. 


The definitions and Schedules shall survive only for the limited purpose o f  the interpretation of 


Sections 3.2(3), 5.2, 6.2(1), 6.3, 9.1, 9.2 and 12.2(4) within the meaning o f  this Settlement 


Agreement, but for no other purposes. All other provisions o f  this Settlement Agreement and all 


other obligations pursuant to this Settlement Agreement shall cease immediately. 
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Section 7 -  Releases and Dismissals 


7.1 Release o f  Releasees 


(1) Upon the Effective Date, subject to Section 7.3, and in consideration o f  payment o f  the 


Settlement Amount and for other valuable consideration set forth in the Settlement Agreement, 


the Releasors forever and absolutely release the Releasees from the Released Claims that any of 


them, whether directly, indirectly, derivatively, or in any other capacity, ever had, now have, or 


hereafter can, shall, or may have. 


7.2 Release by Releasees 


(1) Upon the Effective Date, each Releasee forever and absolutely releases each o f  the other 


Releasees from any and all claims for contribution or indemnity with respect to the Released 


Claims. 


7.3 Covenant Not To Sue 


(1) Notwithstanding Section 7.1, for any Settlement Class Members resident in any province 


or territory where the release o f  one tortfeasor is a release o f  all other tortfeasors, the Releasors 


do not release the Releasees but instead covenant and undertake not to make any claim in any 


way or to threaten, commence, participate in or continue any proceeding in any jurisdiction 


against the Releasees in respect o f  or in relation to the Released Claims. 


7.4 No Further Claims 


(1) Upon the Effective Date, the Releasors shall not now or hereafter institute, continue, 


maintain or assert, either directly or indirectly, whether in Canada or elsewhere, on their own 


behalf or on behalf o f  any class or any other Person, any action, suit, cause o f  action, claim or 


demand against any Releasee, or any other Person who may claim contribution or indemnity or 


other claims over relief from any Releasee, in respect o f  any Released Claim or any matter 


related thereto, except for the continuation o f  the Proceedings and the Second Ontario Action 


against the Non-Settling Defendants or unnamed alleged co-conspirators that are not Releasees 


or, i f  the Proceedings or the Second Ontario Action are not certified or authorized, the 


continuation o f  the claims asserted in the Proceedings or the Second Ontario Action on an 


individual basis or otherwise against any Non-Settling Defendant or unnamed co-conspirator that 
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is not a Releasee. For greater certainty and without limiting the generality o f  the foregoing, the 


Releasors shall not assert or pursue a Released Claim or any matter related thereto against any 


Releasee under the laws o f  any foreign jurisdiction. 


7.5 Dismissal o f  the Proceedings and Second Ontario Action 


(1) Upon the Effective Date, the BC Action, the Ontario Action and the Second Ontario 


Action shall be dismissed with prejudice and without costs as against the Releasees who are 


named as defendants in the BC Action, the Ontario Action and the Second Ontario Action, as 


applicable. 


(2) Upon the Effective Date, the Quebec Action shall be settled, without costs and without 


reservation as against the Releasees who are named as defendants in the Quebec Action, and the 


Parties shall sign and file a declaration o f  settlement out o f  court with the Quebec Court. 


(3) Upon the Effective Date, the Releasees who are named as defendants in the Ontario 


Action shall abandon their appeal o f  the Ontario Certification Order before the Ontario 


Divisional Court. 


7.6 Dismissal o f  Other Actions 


(1) Upon the Effective Date, each member o f  the Ontario Settlement Class and the BC 


Settlement Class shall be deemed to irrevocably consent to the dismissal, without costs and with 


prejudice, o f  his, her or its Other Actions against the Releasees. 


(2) Upon the Effective Date, all Other Actions commenced in British Columbia or Ontario 


by any Settlement Class Member shall be dismissed against the Releasees, without costs and 


with prejudice. 


(3) Each member o f  the Quebec Settlement Class who makes a claim under this Settlement 


Agreement shall be deemed to irrevocably consent to the dismissal, without costs and without 


reservation, o f  his, her or its Other Actions against the Releasees. 


(4) Each Other Action commenced in Quebec by a member o f  the Quebec Settlement Class 


who makes a claim under this Settlement Agreement shall be dismissed as against the Releasees, 


without costs and without reservation. 
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7.7 Material Term 


(1) The releases contemplated in this Section shall be considered a material term o f  the 


Settlement Agreement and the failure o f  any Court to approve the releases contemplated herein 


shall give rise to a right o f  termination pursuant to Section 6.1 o f  the Settlement Agreement. 


Section 8- Bar Order, Waiver o f  Solidarity Order 
and Other Claims 


8.1 Ontario and British Columbia Bar Order 


(1) Bar orders shall be granted by the Ontario Court (in both the Ontario Action and the 


Second Ontario Action) and the BC Court providing for the following: 


(a) all claims for contribution, indemnity or other claims over, whether asserted, 


unasserted or asserted in a representative capacity, inclusive o f  interest, taxes and 


costs, relating to the Released Claims, which were or could have been brought in 


the Proceedings, the Second Ontario Action, or otherwise, by any Non-Settling 


Defendant, any named or unnamed co-conspirator that is not a Releasee or any 


other Person or party against a Releasee, or by a Releasee against any Non-


Settling Defendant or any named or unnamed co-conspirator that is not a 


Releasee, are barred, prohibited and enjoined in accordance with the terms o f  this 


Section (unless such claim is made in respect o f  a claim by a Person who has 


validly opted out o f  the Proceedings); 


(b) i f  the Ontario Court or BC Court, as applicable, ultimately determines that there is 


a right o f  contribution and indemnity or other claim over, whether in equity or in 


law, by statute or otherwise: 


(A) the Ontario and BC Plaintiffs and Settlement Class Members shall 


not be entitled to claim or recover from the Non-Settling 


Defendants and/or named or unnamed co-conspirators and/or any 


other Person or party that is not a Releasee that portion o f  any 


damages (including punitive damages, i f  any), restitutionary 


award, disgorgement o f  profits, interest and costs (including 
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investigative costs claimed pursuant to section 36 o f  the 


Competition Act) that corresponds to the Proportionate Liability of 


the Releasees proven at trial or otherwise; 


the Ontario and BC Plaintiffs and Settlement Class Members shall 


limit their claims against the Non-Settling Defendants and/or 


named or unnamed co-conspirators and/or any other Person or 


party that is not a Releasee to include, and shall be entitled to 


recover from the Non-Settling Defendants and/or named or 


unnamed co-conspirators and/or any other Person or party that is 


not a Releasee, only such claims for damages (including punitive 


damages, i f  any), restitutionary award, disgorgement o f  profits, 


costs, and interest attributable to the aggregate o f  the several 


liability o f  the Non-Settling Defendants and/or named or unnamed 


co-conspirators and/or any other Person or party that is not a 


Releasee to the Ontario and BC Plaintiffs and Settlement Class 


Members, i f  any, and, for greater certainty, the Ontario and BC 


Settlement Class Members shall be entitled to claim and recover on 


a joint and several basis as between the Non-Settling Defendants 


and/or named or unnamed co-conspirators and/or any other Person 


or party that is not a Releasee, to the extent provided by law; and 


the Ontario and BC Courts shall have full authority to determine 


the Proportionate Liability o f  the Releasees at the trial or other 


disposition o f  the relevant Proceeding, whether or not the 


Releasees remain in the relevant Proceeding or appear at the trial 


or other disposition, and the Proportionate Liability o f  the 


Releasees shall be determined as i f  the Releasees are parties to the 


relevant Proceeding and any determination by the Court in respect 


o f  the Proportionate Liability o f  the Releasees shall only apply in 


the relevant Proceeding and shall not be binding on the Releasees 


in any other proceeding; 
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(c) a Non-Settling Defendant may, on motion to the Ontario Court or the BC Court, 


as appropriate, determined as i f  the Settling Defendant remained party to the 


relevant Proceeding, and on at least ten (10) days notice to Counsel for the 


Settling Defendant, and not to be brought unless and until the relevant Proceeding 


against the Non-Settling Defendants has been certified and all appeals or times to 


appeal have been exhausted, seek Orders for the following: 


(A) documentary discovery and an affidavit o f  documents from the 
Settling Defendant in accordance with that Court's rules of 
procedure; 


(B) oral discovery o f  a representative o f  the Settling Defendant, the 
transcript o f  which may be read in at trial; 


(C) leave to serve a request to admit on the Settling Defendant in 
respect o f  factual matters; and/or 


(D) the production o f  a representative o f  the Settling Defendant to 
testify at trial, with such witness to be subject to cross-examination 
by counsel for the Non-Settling Defendants. 


(d) The Settling Defendant retains all rights to oppose any motion brought pursuant to 


Section 8.1(l)(c), including any such motion brought at trial seeking an order 


requiring the Settling Defendant to produce a representative to testify at trial. 


Moreover, nothing herein restricts the Settling Defendant from seeking a 


protective order to maintain confidentiality and protection o f  proprietary 


information in respect o f  documents to be produced and/or for information 


obtained from discovery in accordance with Section 8,l(l)(c); 


(e) on any motion brought pursuant to Section 8.1(l)(c), the Court may make such 


Orders as to costs and other terms as it considers appropriate; 


(f) to the extent that such an order is granted and discovery is provided to a Non-


Settling Defendant, a copy o f  all discovery provided, whether oral or 


documentary in nature, shall be provided by the Settling Defendant to the 


Plaintiffs and Class Counsel within ten (10) days o f  such discovery being 


provided to a Non-Settling Defendant; 
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(g) the Ontario and BC Courts will retain an ongoing supervisory role over the 


discovery process and the Settling Defendant will attorn to the jurisdiction o f  the 


Ontario and BC Courts for these (but no other) purposes; and 


(h) a Non-Settling Defendant may effect service o f  the motion(s) referred to in 


Section 8.1(l)(c) on a Settling Defendant by service on Counsel for the Settling 


Defendant in the relevant Proceedings. 


8.2 Quebec Waiver or Renunciation o f  Solidarity Order 


(1) A waiver or renunciation o f  solidarity shall be granted by the Quebec Court providing for 


the following: 


(a) the Quebec Plaintiffs and the Settlement Class Members in the Quebec Action 


expressly waive and renounce the benefit o f  solidarity against the Non-Settling 


Defendants with respect to the facts, deeds or other conduct o f  the Releasees; 


(b) the Quebec Plaintiffs and the Settlement Class Members in the Quebec Action 


shall henceforth only be able to claim and recover damages, including punitive 


damages, interest and costs (including investigative costs claimed pursuant to s, 


36 o f  the Competition Act) attributable to the conduct o f  the Non-Settling 


Defendants, the sales by the Non-Settling Defendants, and/or other applicable 


measure o f  proportionate liability o f  the Non-Settling Defendants; 


(c) any claims in warranty or any other claim or joinder o f  parties to obtain any 


contribution or indemnity from the Releasees or relating to the Released Claims 


shall be inadmissible and void in the context o f  the Quebec Action; and 


(d) the ability o f  Non-Settling Defendants to seek discovery from the Settling 


Defendant shall be determined according to the provisions o f  the Code o f  Civil 


Procedure, and the Settling Defendant shall retain and reserve all o f  their rights to 


oppose such discovery under the Code o f  Civil Procedure. 
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8.3 Claims Against Other Entities Reserved 


(1) Except as provided herein, this Settlement Agreement does not settle, compromise, 


release or limit in any way whatsoever any claim by Settlement Class Members against any 


person other than the Releasees. 


Section 9 - Effect o f  Settlement 


9.1 No Admission o f  Liability 


(1) The Plaintiffs and the Releasees expressly reserve all o f  their rights i f  the Settlement 


Agreement is not approved, is terminated or otherwise fails to take effect for any reason. 


Further, whether or not the Settlement Agreement is finally approved, is terminated, or otherwise 


fails to take effect for any reason, this Settlement Agreement and anything contained herein, and 


any and all negotiations, documents, discussions and proceedings associated with this Settlement 


Agreement, and any action taken to carry out this Settlement Agreement, shall not be deemed, 


construed or interpreted to be an admission o f  any violation o f  any statute or law, or o f  any 


wrongdoing or liability by the Releasees, or o f  the truth o f  any o f  the claims or allegations 


contained in the Proceedings, the Second Ontario Action, or any other pleading filed by the 


Plaintiffs. 


9.2 Agreement Not Evidence 


(1) The Parties agree that, whether or not it is terminated, this Settlement Agreement and 


anything contained herein, and any and all negotiations, documents, discussions and proceedings 


associated with this Settlement Agreement, and any action taken to carry out this Settlement 


Agreement, shall not be referred to, offered as evidence or received in evidence in any pending 


or future civil, criminal or administrative action or proceeding, except in a proceeding to approve 


and/or enforce this Settlement Agreement, to defend against the assertion o f  Released Claims, as 


necessary in any insurance-related proceeding, or as otherwise required by law. 


9.3 No Further Litigation 


(1) No Class Counsel, nor anyone currently or hereafter employed by or a partner with Class 


Counsel, may directly or indirectly participate or be involved in or in any way assist with respect 


to any claim made or action commenced by any Person which relates to or arises from the 
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Released Claims, except in relation to the continued prosecution o f  the Proceedings and Second 


Ontario Action against any Non-Settling Defendant or unnamed co-conspirators that are not 


Releasees or, i f  the Proceedings and Second Ontario Action are not certified or authorized, the 


continuation o f  the claims asserted in the Proceedings and Second Ontario Action on an 


individual basis or otherwise against any Non-Settling Defendant or unnamed co-conspirator that 


is not a Releasee. Moreover, these persons may not divulge to anyone for any purpose any 


information obtained in the course o f  the Proceedings and Second Ontario Action or the 


negotiation and preparation o f  this Settlement Agreement, except to the extent such information 


is otherwise publicly available or unless ordered to do so by a court. 


(2) Section 9.3(1) shall be inoperative to the extent that it requires any lawyer who is a 


member o f  the Law Society o f  British Columbia to breach his or her obligations under section 


3.2-10 o f  the Law Society o f  British Columbia's Code o f  Professional Conduct f o r  British 


Columbia by refraining from participation or involvement in any claim or action in a British 


Columbia court. 


Section 1 0 -  Certification or Authorization 
for Settlement Only 


(1) The Parties agree that the Proceedings and Second Ontario Action shall be certified or 


authorized as class proceedings as against the Settling Defendant solely for purposes of 


settlement o f  the Proceedings and Second Ontario Action and the approval o f  this Settlement 


Agreement by the Courts. 


(2) The Plaintiffs agree that, in the motions for certification or authorization o f  the 


Proceedings and Second Ontario Action as class proceedings for settlement purposes and for the 


approval o f  this Settlement Agreement, the only common issue that they will seek to define is the 


Common Issue and the only classes that they will assert are the Settlement Classes. 


(3) The Parties agree that the certification or authorization o f  the Proceedings and Second 


Ontario Action as against the Settling Defendant for the purpose o f  implementing this Settlement 


Agreement, shall not derogate in any way from the rights o f  the Plaintiffs as against the Non-


Settling Defendants, except as expressly set out in this Settlement Agreement. 
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Section 11- Notice to Settlement Classes 


11.1 Notices Required 


(1) The proposed Settlement Classes shall be given a single notice o f  (i) the certification or 


authorization o f  the Proceedings and Second Ontario Action as class proceedings as against the 


Settling Defendant for settlement purposes; and (ii) the hearings at which the Courts will be 


asked to approve the Settlement Agreement; and (iii) i f  they are brought with the hearings to 


approve the Settlement Agreement, the hearings to approve Class Counsel Fees and/or a 


Distribution Protocol. 


(2) The proposed Settlement Classes shall also be given a notice of: (i) approval o f  the 


Settlement Agreement; and (ii) approval o f  the Distribution Protocol. 


11.2 Form and Distribution o f  Notices 


(1) The notices shall be in a form agreed upon by the Parties and approved by the Courts or, 


i f  the Parties cannot agree on the form o f  the notices, the notices shall be in a form ordered by 


the Courts. 


(2) The notices shall be disseminated by a method agreed upon by the Parties and approved 


by the Courts or, i f  the Parties cannot agree on a method for disseminating the notices, the 


notices shall be disseminated by a method ordered by the Courts. 


Section 12 - Administration and Implementation 


12.1 Mechanics o f  Administration 


(1) Except to the extent provided for in this Settlement Agreement, the mechanics o f  the 


implementation and administration o f  this Settlement Agreement and Distribution Protocol shall 


be determined by the Courts on motions brought by Class Counsel. 


12.2 Information and Assistance 


(1) The Settling Defendant will make reasonable efforts to provide a list o f  the names and 


addresses o f  Persons, i f  any, in Canada who purchased LCD Large Screen Products from it 


during the Class Period. 
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(2) The name and address information required by Section 12.2(1) shall be delivered to Class 


Counsel within fifteen (15) days o f  the Date o f  Execution or at a time mutually agreed upon by 


the Parties. 


(3) Class Counsel may use the information provided under Section 12.2(1): 


(a) to facilitate the dissemination o f  the notices required in Section 11.1; 


(b) to advise Persons in Canada who purchased LCD Large Screen Products from the 


Releasees during the Class Period o f  any subsequent settlement agreement 


reached in the Proceedings or the Second Ontario Action, any related approval 


hearings, and any other major steps in the Proceedings or the Second Ontario 


Action; 


(c) to facilitate the claims administration process with respect to this Settlement 


Agreement and any other settlement agreement achieved in the Proceedings or 


the Second Ontario Action; and 


(d) as otherwise authorized in Section 4. 


(4) All infonnation provided by the Settling Defendant pursuant to Section 12.2(1) shall be 


dealt with in accordance with Section 4. I f  this Settlement Agreement is terminated, all 


information provided by the Settling Defendant pursuant to Section 12.2(1) shall be dealt with in 


accordance with Section 6.2(1 )(d) and no record o f  the information so provided shall be retained 


by Class Counsel in any form whatsoever. 


(5) The Settling Defendant shall bear no liability with respect to the completeness or 


accuracy o f  the information provided pursuant to this Section 12.2. 


Section 13 - Class Counsel Fees and 
Administration Expenses 


(1) Ontario Counsel shall pay the costs o f  the notices required by Section 11 and any costs of 


translation required by Section 14.12 from the Trust Account, as they become due. The 


Releasees shall not have any responsibility for the costs o f  the notices or translation. 
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(2) Except as provided in Section 13(1), Class Counsel Fees and Administration Expenses 


may only be paid out o f  the Trust Account after the Effective Date. 


(3) Class Counsel may seek the Courts' approval to pay Class Counsel Fees and 


Administration Expenses contemporaneous with seeking approval o f  this Settlement Agreement 


or at such other time as they may determine in their sole discretion. 


(4) The Settling Defendant shall not be liable for any fees, disbursements or taxes o f  any the 


lawyers, experts, advisors, agents, or representatives retained by Class Counsel, the Plaintiffs or 


the Settlement Class Members, any amounts to which the Fonds d'aide aux recours collectif in 


Quebec may be entitled, or any lien o f  any Person on any payment to any Settlement Class 


Member from the Settlement Amount. 


Section 14 - Miscellaneous 


14.1 Motions for Directions 


(1) Class Counsel or the Settling Defendant may apply to the Ontario Court and/or such other 


Courts as may be required by the Courts for directions in respect o f  the interpretation, 


implementation and administration o f  this Settlement Agreement. Unless the Courts order 


otherwise, motions for directions that do not relate specifically to the matters affecting the BC 


Action, BC Settlement Class Members, the Quebec Action or/and Quebec Settlement Class 


Members shall be determined by the Ontario Court. 


(2) AH motions contemplated by this Settlement Agreement shall be on notice to the Parties. 


14.2 Releasees Have No Liability for Administration 


(1) The Releasees have no responsibility for and no liability whatsoever with respect to the 


administration o f  the Settlement Agreement or Distribution Protocol. 


14.3 Headings, etc. 


(1) In this Settlement Agreement: 
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(a) the division o f  the Settlement Agreement into sections and the insertion of 


headings are for convenience o f  reference only and shall not affect the 


construction or interpretation o f  this Settlement Agreement; and 


(b) the terms "this Settlement Agreement", "hereof, "hereunder", "herein", and 


similar expressions refer to this Settlement Agreement and not to any particular 


section or other portion o f  this Settlement Agreement, 


14.4 Computation o f  Time 


(1) In the computation o f  time in this Settlement Agreement, except where a contrary 


intention appears, 


(a) where there is a reference to a number o f  days between two events, the number of 


days shall be counted by excluding the day on which the first event happens and 


including the day on which the second event happens, including all calendar days; 


and 


(b) only in the case where the time for doing an act expires on a holiday as "holiday" 


is defined in the Interpretation Act, RSC 1985, c 1-21, the act may be done on the 


next day that is not a holiday. 


14.5 Ongoing Jurisdiction 


(1) Each o f  the Courts shall retain exclusive jurisdiction over the Proceeding or Second 


Ontario Action commenced in its jurisdiction, the Parties and the Class Counsel Fees in that 


proceeding. 


(2) No Party shall ask a Court to make any order or give any direction in respect o f  any 


matter o f  shared jurisdiction unless that order or direction is conditional upon a complementary 


order or direction being made or given by the other Court(s) with which it shares jurisdiction 


over that matter. 


(3) Notwithstanding Section 14.5(1) and (2), the Ontario Court shall exercise jurisdiction 


with respect to implementation, administration, interpretation and enforcement o f  the terms of 


this Settlement Agreement, and the Plaintiffs and Settlement Class Members attorn to the 
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jurisdiction o f  the Ontario Court for such purposes. Issues related to the administration o f  this 


Settlement Agreement, the Trust Account, and other matters not specifically related to the claim 


o f  a Settlement Class Member in the BC Action or the Quebec Action shall be determined by the 


Ontario Court. 


(4) Notwithstanding Section 14.6(1), for matters relating specifically to the claim o f  a 


Settlement Class Member in the BC Action or the Quebec Action or to the BC or Quebec 


Actions, the BC or Quebec Court, as applicable, shall apply the law o f  its own jurisdiction. 


14.6 Governing Law 


(1) This Settlement Agreement shall be governed by and construed and interpreted in 


accordance with the laws o f  the Province o f  Ontario. 


14.7 Entire Agreement 


(1) This Settlement Agreement constitutes the entire agreement among the Parties, and 


supersedes all prior and contemporaneous understandings, undertakings, negotiations, 


representations, promises, agreements, agreements in principle and memoranda o f  understanding 


in connection herewith. None o f  the Parties will be bound by any prior obligations, conditions or 


representations with respect to the subject matter o f  this Settlement Agreement, unless expressly 


incorporated herein. 


14.8 Amendments 


(1) This Settlement Agreement may not be modified or amended except in writing and on 


consent o f  all Parties and any such modification or amendment must be approved by the Courts 


with jurisdiction over the matter to which the amendment relates. 


14.9 Binding Effect 


(1) This Settlement Agreement shall be binding upon, and enure to the benefit of, the 


Plaintiffs, the Settlement Class Members, the Settling Defendant, the Releasors, the Releasees 


and all o f  their successors and assigns. Without limiting the generality o f  the foregoing, each and 


every covenant and agreement made by the Plaintiffs shall be binding upon all Releasors and 
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each and every covenant and agreement made by the Settling Defendant shall be binding upon 


all o f  the Releasees. 


14.10 Counterparts 


(1) This Settlement Agreement may be executed in counterparts, all o f  which taken together 


will be deemed to constitute one and the same agreement, and a facsimile or PDF signature shall 


be deemed an original signature for purposes o f  executing this Settlement Agreement. 


14.11 Negotiated Agreement 


(1) This Settlement Agreement has been the subject o f  negotiations and discussions among 


the undersigned, each o f  which has been represented and advised by competent counsel, so that 


any statute, case law, or rule o f  interpretation or construction that would or might cause any 


provision to be construed against the drafter o f  this Settlement Agreement shall have no force 


and effect. The Parties further agree that the language contained in or not contained in previous 


drafts o f  this Settlement Agreement, or any agreement in principle, shall have no bearing upon 


the proper interpretation o f  this Settlement Agreement. 


14.12 Language 


(1) The Parties acknowledge that they have required and consented that this Settlement 


Agreement and all related documents be prepared in English; les parties reconnaissent avoir 


exige que la presente convention et tous les documents connexes soient rediges en anglais. 


Nevertheless, i f  required to by the Courts, Class Counsel and/or a translation firm selected by 


Class Counsel shall prepare a French translation o f  the Settlement Agreement, the cost o f  which 


shall be paid from the Settlement Amount. In the event o f  any dispute as to the interpretation or 


application o f  this Settlement Agreement, only the English version shall govern. 


14.13 Transaction 


(1) The present Settlement Agreement constitutes a transaction in accordance with Articles 


2631 and following o f  the Civil Code o f  Quebec, and the Parties are hereby renouncing to any 


errors o f  fact, o f  law and/or o f  calculation. 
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14.14 Recitals 


(1) The recitals to this Settlement Agreement are true and form part o f  the Settlement 


Agreement. 


14.15 Schedules 


(1) The schedules annexed hereto form part o f  this Settlement Agreement. 


14.16 Acknowledgements 


(1) Each o f  the Parties hereby affirms and acknowledges that: 


(a) he, she or a representative o f  the Party with the authority to bind the Party with 


respect to the matters set forth herein has read and understood the Settlement 


Agreement; 


(b) the terms o f  this Settlement Agreement and the effects thereof have been fully 


explained to him, her or the Party's representative by his, her or its counsel; 


(c) he, she or the Party's representative fully understands each term o f  the Settlement 


Agreement and its effect; and 


(d) no Party has relied upon any statement, representation or inducement (whether 


material, false, negligently made or otherwise) o f  any other Party, beyond the 


terms o f  the Settlement Agreement, with respect to the first Party's decision to 


execute this Settlement Agreement. 


14.17 Authorized Signatures 


(1) Each o f  the undersigned represents that he or she is fully authorized to enter into the 


terms and conditions of, and to execute, this Settlement Agreement on behalf o f  the Parties 


identified above their respective signatures and their law firms. 


14.18 Notice 


(1) Where this Settlement Agreement requires a Party to provide notice or any other 


communication or document to another, such notice, communication or document shall be 
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provided by email, facsimile or letter by overnight delivery to the representatives for the Party to 


whom notice is being provided, as identified below: 


For the Plaintiffs and for Class Counsel in the Proceedings and Second Ontario Action: 


Charles M. Wright and Andrea DeKay 
SISKINDS LLP 
Barristers and Solicitors 
680 Waterloo Street 
London, ON N6A 3V8 
Tel: 519-660-7753 
Fax: 519-672-6065 
Email:  charles.wright@siskinds.com  


andrea.dekay@siskinds.com 


J. J. Camp, Q.C. and Reidar Mogerman 
CAMP FIORANTE MATTHEWS 
MOGERMAN 
4th Floor, 856 Homer St. 
Vancouver, BC V6B 2W5 
Tel: 604-689-7555 
Fax: 604-689-7554 
Email: jjcamp@cfm!awyers.ca 


rmogerman@cfmlawyers.ca 


Simon Hebert 
SISKINDS DESMEULES s.e.n.c.r.l. 
Les promenades du Vieux-Quebec 
43 rue Buade, bureau 320 
Quebec City, QC G1R. 4A2 
Tel: 418-694-2009 
Fax: 418-694-0281 
Email:  simon.hebert@siskindsdesmeuIes.com 


For the Settling Defendant: 


Sandra A. Forbes and Chantelle Spagnola 


DA VIES WARD PHILLIPS & VINEBERG 
LLP 
155 Wellington Street West 
Toronto ON M5V 3J7 


Tel: 416.863-5574 
Fax: 416.863.0871 
Email:  sforbes@dwpv.com 


cspagnola@dwpv.com 


14.19 Date o f  Execution 


(1) The Parties have executed this Settlement Agreement as o f  the date on the cover page. 
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THE FANSHAWE COLLEGE OF APPLIED ARTS AND TECHNOLOGY, 
COMMUNICATION MEGA-SAT INC., and KRISTOPHER GRUBER. on 
their own behalf and on behalf of the Settlement Class, by their counsel 


Name of Authorized Signatory: 


Signature of Authorized Signatory: 


Name of Authorized Signatory: 


/ 
/ ^ ff 


Siskfiids LLP 
Ontario Class Counsel 


J U  ' ' y  '" ;  T - - —  fN 


Signature of Authorized Signatory iv̂s .  \ ^ 


Name of Authorized Signatory: 


Signature of Authorized Signatory: 


INNOLUX CORPORATION 


Name of Authorized Signatory: 


Signature of Authorized Signatory: 


^^pjibrame p^tthews Mogennan 
k ClassreQunsef 


Siskinds Desmeules s.e.n.c.r.l. 
Quebec Class Counsel 


Mr, Wei-fan Wang 
Vice General Director/Legal Department 
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THE FANSHAWE COLLEGE OF APPLIED ARTS AND TECHNOLOGY, 
COMMUNICATION MEGA-SAT INC., and KRISTOPHER GRUBER, on 
their own behalf and on behalf o f  the Settlement Class, by their counsel 


Name o f  Authorized Signatory: 


Signature of  Authorized Signatory; 
Siskinds LLP 
Ontario Class Counsel 


Name of  Authorized Signatory: 


Signature of  Authorized Signatory: 
Camp Fiorante Matthews Mogerman 
BC Class Counsel 


Name of  Authorized Signatory:  S'.. m a  


Signature o f  Authorized Signatory: 
SiskiridsDesi 
Quebec Class Counsel 


INNOLUX CORPORATION 


Name o f  Authorized Signatory: 


Signature o f  Authorized Signatory: 


Mr. Wei-fan Wang 
Vic " ' Legal Department 


Tt 







SCHEDULE"A" 


Proceedings 


Court and 
File No. 


Plaintiffs' 
Counsel 


Plaintiff Named Defendants Settlement Class 


Ontario Action 


Ontario 
Superior 
Court of 
Justice 
Court File 
No. 54054 
CP 


Siskinds LLP The Fanshawe 
College of 
Applied Arts and 
Technology 


LG Philips LCD Co., Ltd., L.G. Philips 
LCD America, Inc., Samsung Electronics 
Co. Ltd., Samsung Electronics Canada 
Inc., Hitachi Ltd., Hitachi Displays, Ltd., 
Hitachi Canada, Ltd., Hitachi America 
Ltd, Hitachi Electronics Devices (USA) 
Inc., Sharp Corporation, Sharp 
Electronics Corporation, Sharp 
Electronics o f  Canada Ltd., Toshiba 
Corporation, Toshiba Matsushita Display 
Technology Co., Ltd., Toshiba America 
Corporation, Toshiba o f  Canada Limited, 
AU Optronics Corporation America, Chi 
Mei Optoelectronics USA, Inc., CMO 
Japan Co., Ltd. (incorrectly named as Chi 
Mei Optoelectronics Japan Co., Ltd.), 
and Chunghwa Picture Tubes Ltd. 


All persons in Canada who 
purchased LCD Large Screen 
Products during the Class Period, 
except the Excluded Persons and 
persons who are included in the 
Quebec Class and the BC Class. 
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Court and 
File No. 


Plaintiffs' 
Counsel 


Plaintiff Named Defendants Settlement Class 


Second Ontario Action 


Ontario 
Superior 
Court of 
Justice 
Court File 
No. 
62858CP 


Siskinds LLP The Fanshawe 
College of 
Applied Arts and 
Technology 


AU Optronics Corporation, Chi Mei 
Corporation, Chi Mei Optoelectronics 
Corporation, Nexgen Mediatech Inc., and 
HannStar Display Corporation 


All persons in Canada who 
purchased LCD Large Screen 
Products during the Class Period 
except the Excluded Persons and 
persons who are included in the 
Quebec Class and the BC Class. 


BC Action mmmmsm 
British 
Columbia 
Supreme 
Court File 
No. 
S071569 
(Vancouver 
Registry) 


Camp 
Fiorante 
Matthews 
Mogerman 


Kristopher 
Gruber 


LG Philips LCD Co., Ltd., L.G. Philips 
LCD America, Inc., Samsung Electronics 
Co. Ltd., Samsung Electronics Canada 
Inc., NEC Corporation, NEC Electronics 
America, Inc., NEC LCD Technologies 
Ltd., Hitachi Ltd., Hitachi Displays, Ltd., 
Hitachi Canada, Ltd., Hitachi America 
Ltd., Hitachi Electronics Devices (USA) 
Inc., IDT International Ltd., International 
Display Technology Co., Ltd, 
International Display Technology USA 
Inc., Epson Imaging Devices Corporation 
fka Sanyo Epson Imaging Devices 
Corporation, Sharp Corporation, Sharp 
Electronics Corporation, Sharp 
Electronics o f  Canada Ltd., Toshiba 


All persons in British Columbia 
who purchased LCD Large Screen 
Products during the Class Period, 
except the Excluded Persons. 
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Court and 
File No. 


Plaintiffs' 
Counsel 


Plaintiff Named Defendants Settlement Class 


Corporation, Toshiba Matsushita Display 
Technology Co., Ltd., Toshiba America 
Corporation, Toshiba o f  Canada Limited, 
AU Optronics Corp., AU Optronics 
Corporation America, Chi Mei 
Optoelectronics Corporation, Chi Mei 
Corporation, Nexgen Mediatch, Inc. 
Nexgen Mediatach USA, Inc., CMO 
Japan Co., Ltd. (incorrectly named as Chi 
Mei Optoelectronics Japan Co., Ltd.) Chi 
Mei Optoelectronics USA, Inc., 
Chunghwa Picture Tubes, Ltd., and 
HannStar Display Corporation 


Quebec Action 


Superior 
Court of 
Quebec 
(District of 
Quebec), 
File No. 
200-06-
00082-076 


Siskinds 
Desmeules 
s.e.n.c.r.l. 


Communication 
Mega-Sat Inc. 


LG Philips LCD Co., Ltd., LG Philips 
LCD America, Inc., Samsung Electronics 
Co. Ltd., Samsung Electronics Canada 
Inc., Hitachi Ltd., Hitachi Canada, Ltd., 
Hitachi America Ltd., Hitachi Displays, 
Ltd., Hitachi Electronics Devices (USA) 
Inc., Sharp Corporation, Sharp 
Electronics Corporation, Sharp 
Electronics o f  Canada Ltd., Toshiba 
Corporation, Toshiba o f  Canada Limited, 
Toshiba America Corporation, Toshiba 
Matsushita Display Technology Co., 
Ltd., AU Optronics Corporation 
America, Chi Mei Optoelectronics USA, 
Inc., CMO Japan Co., Ltd. (incorrectly 


All (i) individuals in Quebec and 
(ii) legal persons resident in Quebec 
established for a private interest, 
partnership or association which 
had under its direction or control no 
more than 50 persons bound to i t .  
by a contract o f  employment who 
purchased LCD Large Screen 
Products during the Class Period, 
except Excluded Persons. 
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Court and 
File No. 


Plaintiffs' 
Counsel 


Plaintiff Named Defendants Settlement Class 


named as Chi Mei Optoelectronics Japan 
Co., Ltd.) and Chunghwa Picture Tubes, 
Ltd. 
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SCHEDULE "Bl" 


Court File No. 54054 CP 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


THE HONOURABLE ) , the day 
) 


JUSTICE GRACE ) o f  ,2013 


B E T W E E N :  


THE FANSHAWE COLLEGE OF APPLIED ARTS AND TECHNOLOGY 
Plaintiff 


- and -


LG PHILIPS LCD CO., LTD., L.G. PHILIPS LCD AMERICA, INC., SAMSUNG 
ELECTRONICS CO. LTD., SAMSUNG ELECTRONICS CANADA INC., HITACHI LTD., 


HITACHI DISPLAYS, LTD., HITACHI CANADA, LTD., HITACHI AMERICA LTD, 
HITACHI ELECTRONICS DEVICES (USA) INC., SHARP CORPORATION, SHARP 


ELECTRONICS CORPORATION, SHARP ELECTRONICS OF CANADA LTD., TOSHIBA 
CORPORATION, TOSHIBA MATSUSHITA DISPLAY TECHNOLOGY CO., LTD., 


TOSHIBA AMERICA CORPORATION, TOSHIBA OF CANADA LIMITED, AU 
OPTRONICS CORPORATION AMERICA, CHI MEI OPTOELECTRONICS USA, INC., CHI 
MEI OPTOELECTRONICS JAPAN CO., LTD., and CHUNGHWA PICTURE TUBES LTD. 


Defendants 


Proceeding under the Class Proceedings Act, 1992 


ORDER 


THIS MOTION made by the Plaintiff for an Order approving the short-form and long-


form notice o f  settlement approval hearings and the method o f  dissemination o f  said notices, and 


certifying this proceeding as a class proceeding for settlement purposes as against Innolux 


Corporation (the "Settling Defendant") was heard this day at the Courthouse, 80 Dundas Street, 


London, Ontario. 


22379729.1 
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ON BEING ADVISED that, pursuant to the order o f  this Court dated April 26, 2010 a 


right to opt out was provided with respect to members o f  the settlement class as defined in that 


order and one person validly and timely opted out o f  the Ontario Action in accordance with that 


order; 


AND ON BEING ADVISED that, pursuant to the order o f  this Court dated December 


11, 2011 a right to opt out was provided with respect to members o f  the settlement class as 


defined in that order, the notice advising o f  that right to opt out was published on July 30, 2013 


and the deadline for opting out is September 28, 2013; 


AND ON BEING ADVISED that, pursuant to the order o f  this Court dated May 28, 


2013 a right to opt out was provided with respect to members o f  the settlement class as defined 


in that order, the notice advising o f  that right to opt out was published on July 30, 2013 and the 


deadline for opting out is September 28, 2013; 


AND ON BEING ADVISED that the Plaintiff and the Settling Defendant consent to this 


Order: 


AND ON READING the materials filed, including the settlement agreement dated 


September 5, 2013 attached to this Order as Schedule "A" (the "Settlement Agreement"), and on 


hearing the submissions o f  counsel for the Plaintiff, counsel for the Settling Defendant and 


counsel for the Non-Settling Defendants in the Ontario Action; 


1. THIS COURT ORDERS that for the purposes o f  this Order, except to the extent that 


they are modified in this Order, the definitions set out in the Settlement Agreement apply 


to and are incorporated into this Order. 


2. THIS COURT ORDERS that leave is granted to file a Third Fresh as Amended 


Statement o f  Claim to, inter alia, add Innolux Corporation as a defendant, in the form 


attached hereto as Schedule "B". 
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3. THIS  COURT ORDERS that the short-form and long-form o f  the notice o f  settlement 


approval hearings are hereby approved substantially in the form attached respectively 


hereto as Schedules "C" and "D". 


4. THIS COURT ORDERS that the plan o f  dissemination for the short-form and long-


form o f  notice o f  settlement approval hearings (the "Plan o f  Dissemination") is hereby 


approved in the form attached hereto as Schedule "E" and that the notice o f  settlement 


approval hearings shall be disseminated in accordance with the Plan o f  Dissemination. 


5. THIS COURT ORDERS that the Ontario Action is certified as a class proceeding as 


against the Settling Defendant for settlement purposes only. 


6. THIS C O U R T  ORDERS that the "Ontario Settlement Class" is certified as follows: 


All persons in Canada who purchased LCD Large Screen Products 
during the Class Period, except the Excluded Persons and persons 
who are included in the Quebec Class and the BC Class. 


7. THIS  C O U R T  ORDERS that The Fanshawe College o f  Applied Arts and Technology 


be appointed as the representative plaintiff for the Ontario Settlement Class. 


8. THIS  COURT ORDERS that the following issue is common to the Ontario Settlement 


Class: 


Did the Settling Defendant conspire to fix, raise, maintain or 
stabilize the prices of, or allocate markets and customers for, LCD 
Large Screen Panels directly or indirectly in Canada during the 
Class Period? If  so, what damages, i f  any, did Class Members 
suffer? 


9. THIS COURT ORDERS that the certification o f  the Ontario Action as against the 


Settling Defendant for settlement purposes pursuant to this Order, including the definition 


o f  the Ontario Settlement Class and the Common Issue, is without prejudice to the rights 


and defences o f  the Non-Settling Defendants in connection with the ongoing Ontario 


Action. 


22379729.1 
301IWI4 







- 4 7 -


10. THIS COURT ORDERS that this Order is contingent upon parallel orders being made 


by this Court in the Second Ontario Action and by the BC Court and the Quebec Court, 


and the terms o f  this Order shall not be effective unless and until such orders are made by 


the Ontario Court, BC Court and the Quebec Court. 


Date: 


THE HONOURABLE JUSTICE GRACE 
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SCHEDULE "B2" 


Court File No.: 62858CP 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


THE HONOURABLE ) , the day 
) 


JUSTICE GRACE ) o f  ,2013 


B E T W E E N :  


THE FANSHAWE COLLEGE OF APPLIED ARTS AND 
TECHNOLOGY 


Plaintiff 


- and -


AU OPTRONICS CORPORATION, CHI MEI CORPORATION, 
CHI MEI OPTOELECTRONICS CORPORATION, NEXGEN 


MEDIATECH INC., and HANNSTAR DISPLAY 
CORPORATION 


Proceeding under the Class Proceedings Act, 1992 


ORDER 


THIS MOTION made by the Plaintiff for an Order approving the short-form and long-


form notice o f  settlement approval hearings and the method o f  dissemination o f  said notices, and 


certifying this proceeding as a class proceeding for settlement purposes as against Innolux 


Corporation (the "Settling Defendant") was heard this day at the Courthouse, 80 Dundas Street, 


London, Ontario. 
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ON BEING ADVISED that the Ontario Action was commenced before this Court 


regarding the same alleged conspiracy that is the subject o f  this action; 


ON BEING ADVISED once the jurisdiction challenge by the Non-Settling Defendants 


in this action is resolved, assuming success on the part o f  the Plaintiff, the Plaintiff will be 


bringing a motion to consolidate this action with the Ontario Action; 


ON BEING ADVISED that, pursuant to the order o f  this Court issued in the Ontario 


Action, dated April 26, 2010, a right to opt out was provided with respect to members o f  the 


settlement class as defined in that order and one person validly and timely opted out o f  the 


Ontario Action in accordance with that order; 


AND ON BEING ADVISED that, pursuant to the order o f  this Court issued in the 


Ontario Action, dated December 11, 2011, a right to opt out was provided with respect to 


members o f  the settlement class as defined in the order, the notice advising o f  that right to opt 


out was published on July 30, 2013 and the deadline for opting out is September 28, 2013; 


AND ON BEING ADVISED that, pursuant to the order o f  this Court issued in the 


Ontario Action, dated May 28, 2013, a right to opt out was provided with respect to members of 


the settlement class as defined in that order, the notice advising o f  that right to opt out was 


published on July 30, 2013 and the deadline for opting out is September 28, 2013; 


AND ON BEING ADVISED that the Plaintiff and the Settling Defendant consent to this 


Order: 


AND ON READING the materials filed, including the settlement agreement dated 


September 5, 2013 attached to this Order as Schedule "A" (the "Settlement Agreement"), and on 


hearing the submissions o f  counsel for the Plaintiff, counsel for the Settling Defendant and 


counsel for the Non-Settling Defendants in the Second Ontario Action; 


AND WHEREAS the Ontario Court has issued an order in the Ontario Action, dated 


, approving the short-form and long-form notice o f  settlement approval 
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hearings and the method o f  dissemination o f  said notices, and certifying this proceeding as a 


class proceeding for settlement purposes as against the Settling Defendant; 


1. THIS COURT ORDERS that for the purposes o f  this Order, except to the extent that 


they are modified in this Order, the definitions set out in the Settlement Agreement apply 


to and are incorporated into this Order, 


2. THIS COURT ORDERS that the short-form and long-form o f  the notice o f  settlement 


approval hearings are hereby approved substantially in the form attached respectively 


hereto as Schedules "B" and "C". 


3. THIS COURT ORDERS that the plan o f  dissemination for the short-form and long-


form o f  notice o f  settlement approval hearings (the "Plan o f  Dissemination") is hereby 


approved in the form attached hereto as Schedule "D" and that the notice o f  settlement 


approval hearings shall be disseminated in accordance with the Plan o f  Dissemination. 


4. THIS COURT ORDERS that the Second Ontario Action is certified as a class 


proceeding as against the Settling Defendant for settlement purposes only. 


5. THIS COURT ORDERS that the "Ontario Settlement Class" is certified as follows: 


All persons in Canada who purchased LCD Large Screen Products 
during the Class Period, except the Excluded Persons and persons 
who are included in the Quebec Class and the BC Class. 


6. THIS COURT ORDERS that The Fanshawe College o f  Applied Arts and Technology 


be appointed as the representative plaintiff for the Ontario Settlement Class. 


7. THIS COURT ORDERS that the following issue is common to the Ontario Settlement 


Class: 


Did the Settling Defendant conspire to fix, raise, maintain or 
stabilize the prices of, or allocate markets and customers for, LCD 
Large Screen Panels directly or indirectly in Canada during the 
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Class Period? If  so, what damages, i f  any, did Class Members 
suffer? 


8. THIS COURT ORDERS that the certification o f  the Second Ontario Action as against 


the Settling Defendant for settlement purposes pursuant to this Order, including the 


definition o f  the Ontario Settlement Class and the Common Issue, is without prejudice to 


the rights and defences o f  the Non-Settling Defendants in connection with the ongoing 


Second Ontario Action. 


9. THIS COURT ORDERS that the right to opt-out, as provided in the Ontario Action is 


applicable with respect to the Second Ontario Action and no further right to opt-out will 


be provided in the context o f  the Second Ontario Action. 


10. THIS COURT ORDERS that any putative member o f  the Settlement Class who validly 


and timely opted out or opts out o f  the Ontario Action shall be deemed to have opted out 


o f  the Second Ontario Action. 


11. THIS COURT ORDERS that this Order is contingent upon parallel orders being made 


by the BC Court and the Quebec Court, and the terms o f  this Order shall not be effective 


unless and until such orders are made by the BC Court and the Quebec Court. 


Date: 


THE HONOURABLE JUSTICE GRACE 
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SCHEDULE"CI" 


Court File No. 54054 CP 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


THE HONOURABLE ) , the day 
) 


JUSTICE GRACE ) o f  ,2013 


B E T W E E N :  


THE FANSHAWE COLLEGE OF APPLIED ARTS AND TECHNOLOGY 
Plaintiff 


- and -


LG PHILIPS LCD CO., LTD., L.G. PHILIPS LCD AMERICA, INC., SAMSUNG 
ELECTRONICS CO. LTD., SAMSUNG ELECTRONICS CANADA INC., HITACHI LTD., 


HITACHI DISPLAYS, LTD., HITACHI CANADA, LTD., HITACHI AMERICA LTD, 
HITACHI ELECTRONICS DEVICES (USA) INC., SHARP CORPORATION, SHARP 


ELECTRONICS CORPORATION, SHARP ELECTRONICS OF CANADA LTD., TOSHIBA 
CORPORATION, TOSHIBA MATSUSHITA DISPLAY TECHNOLOGY CO., LTD., 


TOSHIBA AMERICA CORPORATION, TOSHIBA OF CANADA LIMITED, AU 
OPTRONICS CORPORATION AMERICA, INNOLUX CORPORATION, CHI MEI 


OPTOELECTRONICS USA, INC., CHI MEI OPTOELECTRONICS JAPAN CO., LTD., and 
CHUNGHWA PICTURE TUBES LTD. 


Defendants 


Proceeding under the Class Proceedings Act, 1992 


ORDER 


THIS MOTION made by the Plaintiff for an Order approving the settlement agreement 


entered into with the Defendant Innolux Corporation (the "Settling Defendant") and dismissing 


this action as against the Settling Defendant and other Releasees who are named as defendants in 


the Ontario Action, was heard this day at the Court House, 80 Dundas Street, London, Ontario. 


22379729.1 
30109!4  







- 5 3 -


AND ON READING the materials filed, including the settlement agreement dated 


September 5, 2013 attached to this Order as Schedule "A" (the "Settlement Agreement"), and on 


hearing the submissions o f  counsel for the Plaintiff, counsel for the Settling Defendant and 


counsel for the Non-Settling Defendants in the Ontario Action; 


AND ON BEING ADVISED that the deadline for objecting to the Settlement 


Agreement has passed and there have been • written objections to the Settlement Agreement; 


AND ON BEING ADVISED that the Plaintiff and the Settling Defendant consent to this 


Order: 


1. THIS COURT ORDERS that, in addition to the definitions used elsewhere in this 


Order, for the purposes o f  this Order, the definitions set out in the Settlement Agreement 


apply to and are incorporated into this Order. 


2. THIS COURT ORDERS that the "Ontario Settlement Class" is defined to mean: 


All persons in Canada who purchased LCD Large Screen Products 
during the Class Period, except the Excluded Persons and persons 
who are included in the Quebec Class and the BC Class. 


3. THIS COURT ORDERS that in the event o f  a conflict between this Order and the 


Settlement Agreement, this Order shall prevail. 


4. THIS COURT ORDERS that this Order, including the Settlement Agreement, is 


binding upon each Ontario Settlement Class Member including those Persons who are 
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minors or mentally incapable and the requirements o f  Rules 7.04(1) and 7.08(4) o f  the 


Rules o f  Civil Procedure are dispensed with in respect o f  the Ontario Action. 


5. THIS COURT ORDERS that the Settlement Agreement is fair, reasonable and in the 


best interests o f  the Ontario Settlement Class. 


6. THIS COURT ORDERS that the Settlement Agreement is hereby approved pursuant to 


s. 29 o f  the Class Proceedings Act, 1992 and shall be implemented and enforced in 


accordance with its terms. 


7. THIS COURT ORDERS that, upon the Effective Date, each Ontario Settlement Class 


Member shall consent and shall be deemed to have consented to the dismissal as against 


the Releasees o f  any Other Actions he, she or it has commenced, without costs and with 


prejudice. 


8. THIS COURT ORDERS that, upon the Effective Date, each Other Action commenced 


in Ontario by any Ontario Settlement Class Member shall be and is hereby dismissed 


against the Releasees, without costs and with prejudice. 


9. THIS COURT ORDERS that, upon the Effective Date, subject to paragraph 11, each 


Releasor has released and shall be conclusively deemed to have forever and absolutely 


released the Releasees from the Released Claims. 


10. THIS COURT ORDERS that, upon the Effective Date, each Releasor shall not now or 


hereafter institute, continue, maintain, intervene in or assert, either directly or indirectly, 


whether in Canada or elsewhere, on their own behalf or on behalf o f  any class or any 
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other Person, any proceeding, cause o f  action, claim or demand against any Releasee, or 


any other Person who may claim contribution or indemnity or other claims over relief 


from any Releasee, whether pursuant to the Negligence Act, R.S.O. 1990, c. N. 1 or other 


legislation or at common taw or equity in respect o f  any Released Claim or any matter 


related thereto, except for the continuation o f  the Proceedings against the Non-Settling 


Defendants or named or unnamed co-conspirators that are not Releasees or, i f  the 


Proceedings are not certified or authorized with respect to the Non-Settling Defendants, 


the continuation o f  the claims asserted in the Proceedings on an individual basis or 


otherwise against any Non-Settling Defendant or named or unnamed co-conspirator that 


is not a not Releasee. For greater certainty and without limiting the generality o f  the 


foregoing, the Releasors shall not assert or pursue a Released Claim or any matter related 


thereto against any Releasee under the laws o f  any foreign jurisdiction. 


11. THIS COURT ORDERS that the use o f  the terms "Releasors" and "Released Claims" 


in this Order does not constitute a release o f  claims by those Ontario Settlement Class 


Members who are resident in any province or territory where the release o f  one tortfeasor 


is a release o f  all tortfeasors. 


12. THIS COURT ORDERS that, upon the Effective Date, each Ontario Settlement Class 


Member who is resident in any province or territory where the release o f  one tortfeasor is 


a release o f  all tortfeasors covenants and undertakes not to make any claim in any way 


nor to threaten, commence, participate in or continue any proceeding in any jurisdiction 


against the Releasees in respect o f  or in relation to the Released Claims. 


22379729.1 
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13. THIS COURT ORDERS that all claims for contribution, indemnity or other claims 


over, whether asserted, unasserted or asserted in a representative capacity, inclusive of 


interest, taxes and costs, relating to the Released Claims, which were or could have been 


brought in the Proceedings or otherwise, by any Non-Settling Defendant, any named or 


unnamed co-conspirator that is not a Releasee, or any other Person or party against a 


Releasee, or by a Releasee against a Non-Settling Defendant, or any named or unnamed 


co-conspirator that is not a Releasee, are barred, prohibited and enjoined in accordance 


with the terms o f  this Order (unless such claim is made in respect o f  a claim by a Person 


who has validly opted-out o f  the Proceedings). 


14. THIS COURT ORDERS that if, in the absence o f  paragraph 13 above, the Court 


determines that there is a right o f  contribution and indemnity or other claim over, whether 


in equity or in law, by statute or otherwise: 


(a) the Plaintiff and the Ontario Settlement Class Members shall not be entitled to 


claim or recover from the Non-Settling Defendants and/or named or unnamed co


conspirators and/or any other Person or party that is not a Releasee that portion of 


any damages (including punitive damages, i f  any) restitutionary award, 


disgorgement o f  profits, interest and costs (including investigative costs claimed 


pursuant to s. 36 o f  the Competition Act) that corresponds to the Proportionate 


Liability o f  the Releasees proven at trial or otherwise; 


(b) the Plaintiff and the Ontario Settlement Class Members shall limit their claims 


against the Non-Settling Defendants and/or named or unnamed co-conspirators 


and/or any other Person or party that is not a Releasee to include, and shall be 


entitled to recover from the Non-Settling Defendants and/or named or unnamed 


co-conspirators and/or any other Person or party that is not a Releasee, only those 


claims for damages (including punitive damages, if any) restitutionary award, 
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disgorgement of  profits,  costs and interest attributable to  the aggregate of  the 


several liability  of  the NonSettling Defendants and/or named or unnamed co


conspirators and/or any other Person or party that is not a Releasee to the Plaintiff 


and the Ontario Settlement Class Members, if any,  and, for greater certainty, the 


Ontario Settlement Class Members shall be entitled to claim and recover on a 


joint and several basis as between the NonSettling Defendants and/or named or 


unnamed coconspirators and/or any other Person or party that is not a Releasee, 


to the extent provided by law; and 


(c)  this Court shall have full  authority to determine the Proportionate Liability of  the 


Releasees at the trial or other disposition of the Ontario Action, whether or not the 


Releasees remain in the Ontario Action or appear at the trial or other disposition, 


and the Proportionate Liability  of  the Releasees shall be determined as if  the 


Releasees are parties to the Ontario Action and any determination by this Court in 


respect of  the Proportionate Liability  of  the Releasees  shall only apply in  the 


Ontario  Action  and  shall  not  be  binding  on  the  Releasees in  any  other 


proceedings. 


15. THIS COURT ORDERS that if,  in the absence of paragraph 13 hereof, the NonSettling 


Defendants would not have the right to make claims for contribution and indemnity or 


other claims over, whether in equity or in  law, by statute or otherwise, from or against the 


Releasees, then nothing in  this Order is intended to or shall limit,  restrict or affect any 


arguments which the NonSettling Defendants may make regarding the reduction of any 


assessment of damages, restitutionary award, disgorgement of profits or judgment against 


them in favour of the Ontario Settlement Class Members in  the Ontario Action. 


16. THIS COURT ORDERS that a NonSettling Defendant may, on motion to this Court 


determined as if  the Settling Defendant remained party to the Ontario Action and on at 


least ten (10) days notice to Counsel for the Settling Defendant, and not to be brought 
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unless and  until  the  Ontario Action  against the NonSettling Defendants has been 


certified and all  appeals or times to appeal have been exhausted, seek orders for  the 


following: 


(a)  documentary discovery and an affidavit of documents from the Settling Defendant 


in accordance with the Rules of Civil Procedure, R.R.O. 1990, Reg. 194; 


(b)  oral  discovery of  a  representative of  the Settling Defendant, the transcript of 


which may be read in at trial; 


(c)  leave to serve a request to admit on the Settling Defendant in  respect of factual 


matters; and/or 


(d)  the production of a representative of the Settling Defendant to testify at trial, with 


such witness to be subject to crossexamination by counsel for the NonSettling 


Defendants. 


17. THIS COURT ORDERS that the Settling Defendant retains all  rights to oppose such 


motion(s) brought under paragraph  16, Moreover, nothing herein restricts the Settling 


Defendant from seeking a protective order to maintain confidentiality and protection of 


proprietary information in  respect of documents to be produced and/or for  information 


obtained from  discovery in  accordance with  paragraph 16.  Notwithstanding any 


provision in this Order, on any motion brought pursuant to paragraph 16, the Court may 


make such orders as to costs and other terms as it considers appropriate. 


18. THIS COURT ORDERS that a NonSettling Defendant may effect service of  the 


motion(s) referred to  in  paragraph 16 above on the Settling Defendant by service on 


Counsel for the Settling Defendant. 
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19. THIS COURT ORDERS that for  purposes of  administration and enforcement of  the 


Settlement Agreement and this Order, this Court will  retain an ongoing supervisory role 


and the Settling Defendant  acknowledges and attorns to  the jurisdiction of  this Court 


solely for  the purpose of  implementing, administering and enforcing the Settlement 


Agreement and this  Order, and subject to  the terms and conditions set  out in  the 


Settlement Agreement and this Order. 


20. THIS COURT ORDERS that, except as provided herein, this Order does not affect any 


claims or causes of action that any Ontario Settlement Class Member has or may have in 


the Ontario Action  against the NonSettling Defendants or  named or  unnamed co


conspirators who are not Releasees. 


21. THIS COURT ORDERS that no Releasee shall have any responsibility or  liability 


whatsoever relating to the administration of the Settlement Agreement; to administration, 


investment, or distribution of the Trust Account; or to the Distribution Protocol. 


22. THIS COURT ORDERS that Ontario Counsel shall hold the Settlement Amount, plus 


any accrued  interest, in  trust for  the benefit of  the Settlement Classes pending further 


orders of the Courts. 


23. THIS COURT ORDERS that the approval of the Settlement Agreement is contingent 


upon approval by this Court in  the Second Ontario Action and by the BC Court and the 


Quebec Court, and the terms of  this Order shall not be effective unless and until  the 


Settlement Agreement is approved by this Court, the BC Court and the Quebec Court, 


and the Second Ontario Action, BC Action and Quebec Action have been dismissed with 
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prejudice and without costs as against the Releasees who are named as defendants in  the 


relevant proceeding by the Courts. If such orders are not secured in Ontario, Quebec and 


British Columbia, this Order shall be null  and void and without prejudice to the rights of 


the  Parties to  proceed with  this  action  and  any  agreement between the  parties 


incorporated in  this Order shall be deemed in any subsequent proceedings to have been 


made without prejudice. 


24. THIS COURT ORDERS that this Order shall be declared null and void on subsequent 


motion made on  notice in  the event that the Settlement Agreement is  terminated in 


accordance with its terms. 


25. THIS COURT ORDERS that  the Ontario Action  is  hereby  dismissed against the 


Settling Defendant, Chi  Mei  Optoelectronics USA  Inc.,  and CMO  Japan Co.  Ltd. 


(incorrectly named as Chi  Mei Optoelectronics Japan Co., Ltd.), without costs and with 


prejudice. 


Date: 


THE HONOURABLE JUSTICE GRACE 
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SCHEDULE"C2" 


Court File No.: 62858CP 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


THE HONOURABLE  )  , the  day 
) 


JUSTICE GRACE  )  of  ,2013 


B E T W E E N :  


THE FANSHAWE COLLEGE OF APPLIED ARTS AND 
TECHNOLOGY 


Plaintiff 


 and 


AU OPTRONICS CORPORATION, CHI MEI CORPORATION, 
CHI MEI OPTOELECTRONICS CORPORATION, NEXGEN 


MEDIATECH INC., and HANNSTAR DISPLAY 
CORPORATION 


ORDER 


THIS MOTION made by the Plaintiff  for an Order approving the settlement agreement 


entered into with the Defendant Innolux Corporation (the "Settling Defendant") and dismissing 


this action as against the Settling Defendant and other Releasees who are named as defendants in 


the Second Ontario Action, was heard this day at the Court House, 80 Dundas Street, London, 


Ontario. 
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AND ON READING the materials filed,  including the settlement  agreement dated 


September 5, 2013 attached to this Order as Schedule "A"  (the "Settlement Agreement"), and on 


hearing the submissions of  counsel for  the Plaintiff,  counsel for  the Settling Defendant and 


counsel for the NonSettling Defendants in the Second Ontario Action; 


AND ON BEING ADVISED that  the  deadline for  objecting to  the  Settlement 


Agreement has passed and there have been •  written objections to the Settlement Agreement; 


AND ON BEING ADVISED that the Plaintiff and the Settling Defendant consent to this 


Order: 


AND WHEREAS the Ontario Court has issued an order in  the Ontario Action, dated 


, approving the Settlement Agreement and dismissing the Ontario Action as 


against the Settling Defendant and other Releasees who were named as defendants in the Ontario 


Action; 


1. THIS COURT ORDERS that, in  addition to  the definitions used elsewhere in  this 


Order, for the purposes of this Order, the definitions set out in  the Settlement Agreement 


apply to and are incorporated into this Order. 


2.  THIS COURT ORDERS that the "Ontario Settlement Class" is defined to mean: 


All  persons in  Canada who purchased LCD Large Screen Products 
during the Class Period, except the Excluded Persons and persons 
who are included in the Quebec Class and the BC Class. 
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3. THIS COURT ORDERS that in  the event of  a conflict  between this Order and the 


Settlement Agreement, this Order shall prevail. 


4.  THIS COURT ORDERS that  this  Order, including  the  Settlement Agreement, is 


binding upon each Ontario Settlement Class  Member including those Persons who are 


minors or mentally incapable and the requirements of Rules 7.04(1) and 7.08(4) of  the 


Rules of Civil Procedure are dispensed with in respect of the Second Ontario Action. 


5. THIS COURT ORDERS that the Settlement Agreement is fair, reasonable and in  the 
I 


best interests of the Ontario Settlement Class. 


6.  THIS COURT ORDERS that the Settlement Agreement is hereby approved pursuant to 


s. 29 of  the Class Proceedings Act, 1992 and shall be implemented and enforced in 


accordance with its terms. 


7.  THIS COURT ORDERS that, upon the Effective Date, each Ontario Settlement Class 


Member shall consent and shall be deemed to have consented to the dismissal as against 


the Releasees of any Other Actions he, she or it  has commenced, without costs and with 


prejudice. 


8. THIS COURT ORDERS that, upon the Effective  Date, each Other Action commenced 


in  Ontario by any Ontario Settlement Class  Member shall be and is hereby dismissed 


against the Releasees, without costs and with prejudice. 
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9.  THIS COURT ORDERS that, upon the Effective Date, subject to paragraph 11, each 


Releasor has released and shall be conclusively deemed to have forever and absolutely 


released the Releasees from the Released Claims. 


10. THIS COURT ORDERS that, upon the Effective Date, each Releasor shall not now or 


hereafter institute, continue, maintain, intervene in or assert, either directly or indirectly, 


whether in  Canada or elsewhere, on their own behalf or on behalf of any class or any 


other Person, any proceeding, cause of action, claim  or demand against any Releasee, or 


any other Person who may claim contribution or indemnity or other claims over relief 


from any Releasee, whether pursuant to the Negligence Act, R.S.O. 1990, c. N. 1 or other 


legislation or at common law or equity in  respect of any Released Claim or any matter 


related thereto, except for  the continuation of  the Proceedings against the NonSettling 


Defendants or  named or  unnamed coconspirators that are not  Releasees or,  if  the 


Proceedings are not certified or authorized with  respect to the NonSettling Defendants, 


the continuation of  the claims asserted in  the Proceedings on an  individual  basis or 


otherwise against any NonSettling Defendant or named or unnamed coconspirator that 


is not a not Releasee. For greater certainty and without  limiting  the generality  of the 


foregoing, the Releasors shall not assert or pursue a Released Claim or any matter related 


thereto against any Releasee under the laws of any foreign jurisdiction. 


11. THIS COURT ORDERS that the use of the terms "Releasors" and "Released Claims" 


in  this Order does not constitute a release of claims by those Ontario Settlement Class 


Members who are resident in any province or territory where the release of one tortfeasor 


is a release of all tortfeasors. 
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12. THIS COURT ORDERS that, upon the Effective Date, each Ontario Settlement Class 


Member who is resident in any province or territory where the release of one tortfeasor is 


a release of  all  tortfeasors covenants and undertakes not to make any claim in any way 


nor to threaten, commence, participate in  or continue any proceeding in any jurisdiction 


against the Releasees in respect of or in relation to the Released Claims. 


13. THIS COURT ORDERS that all  claims  for contribution, indemnity or other claims 


over, whether asserted, unasserted  or asserted in  a representative capacity, inclusive of 


interest, taxes and costs, relating to the Released Claims, which were or could have been 


brought in  the Proceedings or otherwise, by any NonSettling Defendant, any named or 


unnamed coconspirator that is not a Releasee, or any other Person or party against a 


Releasee, or by a Releasee against a NonSettling Defendant, or any named or unnamed 


coconspirator that is not a Releasee, are barred, prohibited and enjoined in accordance 


with the terms of this Order (unless such claim is made in respect of a claim by a Person 


who has validly optedout of the Proceedings). 


14. THIS COURT ORDERS that  if,  in  the absence of  paragraph 13 above, the Court 


determines that there is a right of contribution and indemnity or other claim over, whether 


in equity or in  law, by statute or otherwise: 


(e)  the Plaintiff and the Ontario Settlement Class Members shall not be entitled to 


claim or recover from the NonSettling Defendants and/or named or unnamed co


conspirators and/or any other Person or party that is not a Releasee that portion of 


any  damages (including  punitive  damages, if  any)  restitutionary award, 


disgorgement of  profits, interest and costs (including investigative costs claimed 
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pursuant to s. 36 of  the Competition Act) that corresponds to the Proportionate 


Liability of the Releasees proven at trial or otherwise; 


(f)  the Plaintiff and the Ontario Settlement Class Members shall limit  their claims 


against the NonSettling Defendants and/or named or unnamed coconspirators 


and/or any other Person or party that is not a Releasee to include, and shall be 


entitled to recover from the NonSettling Defendants and/or named or unnamed 


coconspirators and/or any other Person or party that is not a Releasee, only those 


claims for  damages (including punitive damages, if  any) restitutionary award, 


disgorgement of  profits, costs and interest attributable to  the aggregate of  the 


several liability  of  the NonSettling Defendants and/or named or  unnamed co


conspirators and/or any other Person or party that is not a Releasee to the Plaintiff 


and the Ontario Settlement Class Members, if any,  and, for greater certainty, the 


Ontario Settlement Class Members shall be entitled to claim and recover on a 


joint and several basis as between the NonSettling Defendants and/or named or 


unnamed coconspirators and/or any other Person or party that is not a Releasee, 


to the extent provided by law; and 


(g)  this Court shall have full  authority to determine the Proportionate Liability of the 


Releasees at the trial or other disposition of the Second Ontario Action, whether 


or not the Releasees remain in the Second Ontario Action or appear at the trial or 


other disposition, and  the  Proportionate Liability  of  the  Releasees shall  be 


determined as if  the Releasees are parties to  the Second Ontario Action and any 


determination by  this  Court  in  respect of  the  Proportionate Liability  of  the 


Releasees shall only apply in the Second Ontario Action and shall not be binding 


on the Releasees in any other proceedings. 


15. THIS COURT ORDERS that if, in  the absence of paragraph 13 hereof, the NonSettling 


Defendants would not have the right to make claims for contribution and indemnity or 


other claims over, whether in equity or in  law, by statute or otherwise, from or against the 


Releasees, then nothing in  this Order is intended to or shall  limit,  restrict or affect any 


3010914 
22379729.1 







 6 7 


arguments which  the NonSettling Defendants may make regarding the reduction of any 


assessment of damages, restitutionary award, disgorgement of profits or judgment against 


them in  favour of the Ontario Settlement Class Members in  the Second Ontario Action. 


16. THIS COURT ORDERS that a NonSettling Defendant may, on motion to this Court 


determined as if the Settling Defendant remained party to the Second Ontario Action and 


on at least ten (10) days notice to Counsel for  the Settling Defendant, and not to  be 


brought unless and until  the Second Ontario Action against the NonSettling Defendants 


has been certified and all appeals or times to appeal have been exhausted, seek orders for 


the following: 


(h)  documentary discovery and an affidavit of documents from the Settling Defendant 


in accordance with the Rules of Civil Procedure, R.R.O. 1990, Reg. 194; 


(i)  oral  discovery of  a  representative of  the Settling Defendant, the transcript of 


which may be read in at trial; 


(j)  leave to serve a request to admit on the Settling Defendant in  respect of  factual 


matters; and/or 


(k)  the production of a representative of the Settling Defendant to testify at trial, with 


such witness to be subject to crossexamination by counsel for the NonSettling 


Defendants. 


17. THIS COURT ORDERS that the Settling Defendant retains all  rights to oppose such 


motion(s) brought under  paragraph 16. Moreover, nothing herein restricts the Settling 


Defendant from seeking a protective order to maintain confidentiality and protection of 


proprietary information in  respect of documents to be produced and/or for  information 
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obtained from  discovery in  accordance with  paragraph 16.  Notwithstanding any 


provision in  this Order, on any motion brought pursuant to paragraph 16, the Court may 


make such orders as to costs and other terms as it considers appropriate. 


18. THIS COURT ORDERS that a NonSettling Defendant may effect service of  the 


motion(s) referred to  in  paragraph 16 above on the Settling Defendant by service on 


Counsel for the Settling Defendant. 


19. THIS COURT ORDERS that  for purposes of  administration and enforcement of  the 


Settlement Agreement and this Order, this Court will  retain an ongoing supervisory role 


and the Settling Defendant  acknowledges and attorns to  the jurisdiction of  this Court 


solely for  the purpose of  implementing, administering and enforcing the Settlement 


Agreement and this  Order, and subject to  the terms and conditions set out  in  the 


Settlement Agreement and this Order. 


20. THIS COURT ORDERS that, except as provided herein, this Order does not affect any 


claims or causes of action that any Ontario Settlement Class Member has or may have in 


the Second Ontario Action against the NonSettling Defendants or named or unnamed co


conspirators who are not Releasees. 


21. THIS COURT ORDERS that no Releasee shall have any responsibility or  liability 


whatsoever relating to the administration of the Settlement Agreement; to administration, 


investment, or distribution of the Trust Account; or to the Distribution Protocol. 
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22 THIS COURT ORDERS that Ontario Counsel shall hold  the Settlement Amount, plus 


any accrued interest, in  trust for  the benefit of  the Settlement Classes pending further 


orders of the Courts. 


23. THIS COURT ORDERS that the approval of the Settlement Agreement is contingent 


upon approval by  by the BC Court and the Quebec Court, and the terms of this Order 


shall not be effective unless and until  the Settlement Agreement is approved by the BC 


Court and the Quebec Court, and the BC Action and Quebec Action have been dismissed 


with prejudice and without costs as against the Releasees who are named as defendants in 


the BC Action or Quebec Action, as applicable. If such orders are not secured in British 


Columbia and Quebec, this Order shall be null  and void and without prejudice to  the 


rights of the Parties to proceed with  this action and any agreement between the parties 


incorporated in  this Order shall be deemed in any subsequent proceedings to have been 


made without prejudice. 


24. THIS COURT ORDERS that this Order shall be declared null and void on subsequent 


motion made on  notice in  the event that the Settlement Agreement is  terminated in 


accordance with its terms. 


25. THIS COURT ORDERS that the Second Ontario Action is hereby dismissed against the 


Settling Defendant, Chi Mei  Corporation, and Nexgen Mediatech Inc., without costs and 


with prejudice. 


Date: 


22379729.1 
30! (»14 
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IN THE MATTER OF REFERENCE CONCERN- 1934


ING THE CONSTITUTIONAL VALIDITY OF THE
COMPANIES CREDITORS ARRANGEMENT ACT


Constitutional lawThe Companies Creditors Arrangement Act 1933 23-


24 Geo 36 Dom.Con.stitutional validity Bankruptcy and


Insolvency B.N.A Act 91 21


The Companies Creditors Arrangement Act 1933 23-24 Geo 36 is


intra vires of the Parliament of Canada The matters dealt with


come within the domain of bankruptcy and insolvency within the


inteodment of 9121 the B.N.A Act


PnESENP-DUff C.J and Rinfret Lamont Cannon crocket and


Hughes JJ


85o444


P. 665
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1934 The Act discussed with .regard to its aim its features its comparison with


existing bankruptcy or insolvency legislation and the history of bank-
REFERENCE


re
ruptcy and insolvency law


COMPANIES
CREDITORS REFERENCE to the Supreme Court of Canada for


ARE- hearing and consideration pursuant to the authority of


55 of the Supreme Court Act R.S.C 1927 35 of the


following question


Is The Companies Creditors Arrangement Act 1933


23-24 Geo chapter 36 ultra vires of the Parliament


of Canada either in whole or in part and if so in what


particular or particulars or to what extent


BeaulieuK.C and Varcoe K.C for the At


torney-General for Canada


Lanctôt K.C and St Laurent K.C for the Attor


ney-General for Quebec


Humphries K.C for the Attorney-General for


Ontario


The judgment of Duff C.J and Rinfret Crocket and


Hughes JJ was delivered by


DUFF C.J.The history of the law seems to show clearly


enough that legislation in respect of compositions and


arrangements is natural and ordinary component of


system of bankruptcy and insolvency law


Under the Bankruptcy Act as it now exists proposals


for compositions and arrangements cannot be dealt with


before receiving order or assignment has been made


This however was not always the case Under the Bank


ruptcy Act of 1919 proposal for composition or arrange


ment could be made prior to an assignment or receiving


order


The Winding-up Act contains brief provisions in sec


tions 65 and 66 which in substance differ very little in


deed from the legislation now before us although this no


doubt is subject to the important qualification that the


provisions of the Winding-up Act apply only in the case


of company which is in course of being wound up Sim


ilar provisions affecting the subject matter of this legisla


tion are to be found in Canadian legislation before and


after Confederation
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The powers conferred upon the court under the Corn- 1934


panies Creditors Arrangement Act 1933 come into opera- REFERENCE


tion when compromise or arrangement is proposed be-
CoMFANs


tween company which is bankrupt or insolvent or CREDITORS


ARRANGE-
which has committed an act of bankruptcy within the


MENT


meaning of the Bankruptcy Act or which is deemed in- ACL


solvent within the meaning of the Winding-up Act and Duff CJ
its unsecured creditors or any class of them The im


portant difference as already observed between the pro
visions of the Companies Creditors Arrangement Act and


those of the Bankruptcy Act itself in relation to com


promises and arrangements is that the powers of the first


named Act may be exercised notwithstanding the fact that


no proceedings have been taken under the Bankruptcy


Act or the Winding-up Act The Act however creates


powers which can be exercised in case and only in case of


insolvency


Furthermore the aim of the Act is to deal with the


existing condition of insolvency in itself to enable arrange


ments to be made in view of the insolvent condition of


the company under judicial authority which otherwise


might not be valid prior to the initiation of proceedings


in bankruptcy Ex facie it would appear that such


scheme in principle does not radically depart from the


normal character of bankruptcy legislation As Lord Cave


impliedly states in Royal Bank of Canada Larue


the exclusive legislative authority to deal with all mat
ters within the domain of bankruptcy and insolvency is


vested in Parliament


Matters normally constituting part of bankruptcy


scheme but not in their essence matters of bankruptcy and


insolvency may of course from another point of view and


in another aspect be dealt with by provincial legislature


but when treated as matters pertaining to bankruptcy
and insolvency they clearly fall within the legislative


authority of the Dominion


The argument mainly pressed upon us in opposition


to the validity of the legislation was that


It does not endeavour to treat equally all contracts of debts between


the debtor and hs creditors but allows the interest of same of them to


be sacrificed in the interest of the company and of other classes of


creditors


A.C 187
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1934 We think an adequate answer to this objection is put for


RataIaNca ward in the argument on behalf of the Attorney-General


COMPANmS
for the Dominion Apart altogether from the judicial


CREDITORS control over the proceedings there is the circumstance that


the legislation applies to insolvent companies only and
Acr consequently that it is within the power of any creditor


to apply for winding-up order or receiving order It


seems difficult therefore to suppose that the purpose of


the legislation is to give sanction to arrangements in the


exclusive interests of single creditor or of single class


of creditors and having no relation to the benefit of the


creditors as whole The ultimate purpose would appear


to be to enable the court to sanction compromise which


although binding upon class of creditors only would be


beneficial to the general body of creditors as well as to


the shareholders We think it is not unimportant to note


the circumstance to which our attention was called by


counsel for the Attorney-General for the Dominion that


the court may order shareholders- to be summoned although


they are not authorized to vote


The judgment of Lamont and Cannon JJ was delivered


by


CANNON J.This is reference by the Governor Gen


eral in Council submitting for hearing and consideration


of this Court the following question


Is The Companies Creditors Arrangement Act 1933 23-24 Geo


chapter 36 ultra vires of the Parliament of Canada either in whole or in


part and if so in what particular or particulars or to whet extent


This Act is designed to apply to insolvent or bankrupt


companies and it is contended on behalf of the Dominion


that Parliament could pass this legislation under section


91 par 21 which gives it paramount jurisdiction to make


laws concerning bankruptcy and insolvency The prov


inces represent that in enacting it Parliament disregarded


their exclusive jurisdiction under section 92 par 13 in


relation to property and civil rights in the province


The whole argument before us was finally directed to


one point Are the proceedings contemplated by the Act


in pith and substance bankruptcy or insolvency enact


ments within the fair and ordinary meaning of these words


One of the features which distinguishes this Act from the


Bankruptcy Act now in force is that under the latter
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composition or arrangement cannot be proceeded with 1934


before receiving order or assignment has been made REFERENCB


Another difference is that under the Bankruptcy Act the
COMPANIES


secured creditor is dealt with on the footing that he may CREDIToRs


realize his security or value or surrender the same it is ARAGE


only in respect of what he claims apart from the security ACT


that he is affected by the composition or arrangement It


was pointed out also that similar provisions giving binding


effect to this approval by certain majority of creditors


are found in our legislation before and after Confederation


The Insolvent Act of 1864 27-28 Vict ch 17 sec


The Insolvent Act of 1869 Canada 32-33 Vict ch 16


sees 94 et seq
The Insolvent Act of 1875 Canada 38 Vict 16 sees


54 et seq


As far as Lower Canada is concerned it may be of inter


est to note that chapter 87 of the Consolidated Statutes


of Lower Canada 1859 allowed the issue of capias if the


debtor had refused to compromise or arrange with his


creditors or to make cession de biens and provides that


the debtor may be discharged if when the affidavit for


capias was made he had not refused to compromise or


arrange with his creditors


Moreover find that before and since Confederation


arrangements with the creditors have always been of the


very essence of any system of bankruptcy or insolvency


legislation Civil rights and the sanctity of contracts are


certainly affected by clause under which minority of


creditors would be bound by the vote of majority in


number representing three-fourths in value of creditors


present and voting either in person or by proxy if the


agreement or compromise to which they agreed be sanc


tioned by the court find that this feature existed long


before Confederation and was at that time generally


accepted


Pardessus Droit Commercial vol Ød 1843 92 no


1232 says


1232 Les crØanciers dun failli ont presque touj ours dntØrŒt faire


avec lui un arrangement quelconque plutôt que dØprouver les lenteurs et


las embarrass dune union qui finit souvent par consumer la fortune du


clØbiteur Mais comme rarement tous sont daccord et qui1 est naturel


de presumer quun grand nombre prendra lee arrangements las plus con
venables lintØrŒt commun on cru devoir faire ceder la volontØ de Ia
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1934 minoritØ celle de Ia majoritØ les crØanciers presents ont donc ØtØ


admis decider pour lea absents
EFEREICE


Cette minoritØ ces absents doivent au moms avoir lassuranee que


CoMpANs de müres rØflexions ont dirigC ceux dont le voeu doit devenir une loi pour


CREDITORS eux Tel eat lobjet des rŁgies prescrites pour Ia validitØ du concordat


ARRAIGE- Under number 1236 classes or categories having differ


Aci ent interests are already recognized by this author and he


CannonJ adds No 1237
Le concordat eat valablement consenti par Ia majoritØ des crØanciers


presents pourvu que les sommes dues aux personnes qui forment cette


majoritØ Øgalent lea trois quarts de Ia totalitØ des erØances vØrifiØes et


affirmØes ou admises par provision dues des erØanciers ayant droit de


prendre part Ia dØlibØration du concordat


Therefore the very clause objected to in our Act of 1933


seems to be copied from the law of bankruptcy as it existed


in France in 1843 when this work was published


Under our system and the English Bankruptcy Act of


1914 bankruptcy legislation deals with the proceedings


necessary for the distribution under judicial authority of


the property of an insolvent person among his creditors


It assumes the commission of an act of bankruptcy


followed by petition to the court for receiving order


for the protection of the estate The property of the


debtor then vests in an official receiver The debtor must


submit statement of affairs to the official receiver who


calls meeting of the creditors The debtor is examined


and if no composition or scheme of arrangement is


approved he is adjudged bankrupt and his property be


comes divisible among his creditors and vests in trustee


Therefore if the proceedings under this new Act of 1933


are not strictly speaking bankruptcy proceedings be


cause they had not for object the sale and division of the


assets of the debtor they may however be considered as


insolvency proceedings with the object of preventing


declaration of bankruptcy and the sale of these assets if


the creditors directly interested for the time being reach


the conclusion that an opportune arrangement to avoid


such sale would better protect their interest as whole or


in part Provisions for the settlement of the liabilities of


the insolvent are an essential element of any insolvency


legislation and were incorporated in our Insolveht Act of


1864 and such deed of composition and discharge could


be validly made either before pending or after proceed


ings upon an assignment or for the compulsory liquida
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tion of the estate of the insolvent What was considered 1934


as being within the scope of the word insolvency when REFERENCE


it was used in section 01 of the B.N.A Act is to be found
COMPANIES


in the preamble of the 1864 Insolvency Act which reads CREDITORS


Whereas it is expedient that provision be made for the settlement of
ARRANGE-


the estates of insolvent debtors for living effect to arrangements between ACT


them and their creditors and for the punishment of fraud.


See also Gushing Dupuy Royal Bank of Canada CannonJ


Lame
therefore reach the conclusion that arrangements as


provided for by this Act are and have been before and


since Confederation an essential component part of any


system devised to protect the creditors of insolvents and


at the same time help the honest debtor to rehabilitate


himself and obtain discharge


would therefore answer the question submitted to us


in the negative


The question submitted is answered in the negative


Solicitor for the Attorney-General of Canada Stuart


Edwards


Solicitor for the Attorney-General of Quebec Charles


Lanctôt


Solicitor for the Attorney-General of Ontario Hum
phries
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REASONS FOR DECISION


PAPERNY J.:--


I. INTRODUCTION


1 After a decade of searching for a permanent solution to its ongoing, significant financial
problems, Canadian Airlines Corporation ("CAC") and Canadian Airlines International Ltd.
("CAIL") seek the court's sanction to a plan of arrangement filed under the Companies' Creditors
Arrangement Act ("CCAA") and sponsored by its historic rival, Air Canada Corporation ("Air
Canada"). To Canadian, this represents its last choice and its only chance for survival. To Air
Canada, it is an opportunity to lead the restructuring of the Canadian airline industry, an exercise
many suggest is long overdue. To over 16,000 employees of Canadian, it means continued
employment. Canadian Airlines will operate as a separate entity and continue to provide domestic
and international air service to Canadians. Tickets of the flying public will be honoured and their
frequent flyer points maintained. Long term business relationships with trade creditors and suppliers
will continue.


2 The proposed restructuring comes at a cost. Secured and unsecured creditors are being asked to
accept significant compromises and shareholders of CAC are being asked to accept that their shares
have no value. Certain unsecured creditors oppose the plan, alleging it is oppressive and unfair.
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They assert that Air Canada has appropriated the key assets of Canadian to itself. Minority
shareholders of CAC, on the other hand, argue that Air Canada's financial support to Canadian,
before and during this restructuring process, has increased the value of Canadian and in turn their
shares. These two positions are irreconcilable, but do reflect the perception by some that this plan
asks them to sacrifice too much.


3 Canadian has asked this court to sanction its plan under s. 6 of the CCAA. The court's role on a
sanction hearing is to consider whether the plan fairly balances the interests of all the stakeholders.
Faced with an insolvent organization, its role is to look forward and ask: does this plan represent a
fair and reasonable compromise that will permit a viable commercial entity to emerge? It is also an
exercise in assessing current reality by comparing available commercial alternatives to what is
offered in the proposed plan.


II. BACKGROUND


Canadian Airlines and its Subsidiaries


4 CAC and CAIL are corporations incorporated or continued under the Business Corporations
Act of Alberta, S.A. 1981, c. B-15 ("ABCA"). 82% of CAC's shares are held by 853350 Alberta
Ltd.("853350") and the remaining 18% are held publicly. CAC, directly or indirectly, owns the
majority of voting shares in and controls the other Petitioner, CAIL and these shares represent
CAC's principal asset. CAIL owns or has an interest in a number of other corporations directly
engaged in the airline industry or other businesses related to the airline industry, including Canadian
Regional Airlines Limited ("CRAL"). Where the context requires, I will refer to CAC and CAIL
jointly as "Canadian" in these reasons.


5 In the past fifteen years, CAIL has grown from a regional carrier operating under the name
Pacific Western Airlines ("PWA") to one of Canada's two major airlines. By mid-1986, Canadian
Pacific Air Lines Limited ("CP Air"), had acquired the regional carriers Nordair Inc. ("Nordair")
and Eastern Provincial Airways ("Eastern"). In February, 1987, PWA completed its purchase of CP
Air from Canadian Pacific Limited. PWA then merged the four predecessor carriers (CP Air,
Eastern, Nordair, and PWA) to form one airline, "Canadian Airlines International Ltd.", which was
launched in April, 1987.


6 By April, 1989, CAIL had acquired substantially all of the common shares of Wardair Inc. and
completed the integration of CAIL and Wardair Inc. in 1990.


7 CAIL and its subsidiaries provide international and domestic scheduled and charter air
transportation for passengers and cargo. CAIL provides scheduled services to approximately 30
destinations in 11 countries. Its subsidiary, Canadian Regional Airlines (1998) Ltd. ("CRAL 98")
provides scheduled services to approximately 35 destinations in Canada and the United States.
Through code share agreements and marketing alliances with leading carriers, CAIL and its
subsidiaries provide service to approximately 225 destinations worldwide. CAIL is also engaged in
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charter and cargo services and the provision of services to third parties, including aircraft overhaul
and maintenance, passenger and cargo handling, flight simulator and equipment rentals, employee
training programs and the sale of Canadian Plus frequent flyer points. As at December 31, 1999,
CAIL operated approximately 79 aircraft.


8 CAIL directly and indirectly employs over 16,000 persons, substantially all of whom are
located in Canada. The balance of the employees are located in the United States, Europe, Asia,
Australia, South America and Mexico. Approximately 88% of the active employees of CAIL are
subject to collective bargaining agreements.


Events Leading up to the CCAA Proceedings


9 Canadian's financial difficulties significantly predate these proceedings.


10 In the early 1990s, Canadian experienced significant losses from operations and deteriorating
liquidity. It completed a financial restructuring in 1994 (the "1994 Restructuring") which involved
employees contributing $200,000,000 in new equity in return for receipt of entitlements to common
shares. In addition, Aurora Airline Investments, Inc. ("Aurora"), a subsidiary of AMR Corporation
("AMR"), subscribed for $246,000,000 in preferred shares of CAIL. Other AMR subsidiaries
entered into comprehensive services and marketing arrangements with CAIL. The governments of
Canada, British Columbia and Alberta provided an aggregate of $120,000,000 in loan guarantees.
Senior creditors, junior creditors and shareholders of CAC and CAIL and its subsidiaries converted
approximately $712,000,000 of obligations into common shares of CAC or convertible notes issued
jointly by CAC and CAIL and/or received warrants entitling the holder to purchase common shares.


11 In the latter half of 1994, Canadian built on the improved balance sheet provided by the 1994
Restructuring, focussing on strict cost controls, capacity management and aircraft utilization. The
initial results were encouraging. However, a number of factors including higher than expected fuel
costs, rising interest rates, decline of the Canadian dollar, a strike by pilots of Time Air and the
temporary grounding of Inter-Canadien's ATR-42 fleet undermined this improved operational
performance. In 1995, in response to additional capacity added by emerging charter carriers and Air
Canada on key transcontinental routes, CAIL added additional aircraft to its fleet in an effort to
regain market share. However, the addition of capacity coincided with the slow-down in the
Canadian economy leading to traffic levels that were significantly below expectations. Additionally,
key international routes of CAIL failed to produce anticipated results. The cumulative losses of
CAIL from 1994 to 1999 totalled $771 million and from January 31, 1995 to August 12, 1999, the
day prior to the issuance by the Government of Canada of an Order under Section 47 of the Canada
Transportation Act (relaxing certain rules under the Competition Act to facilitate a restructuring of
the airline industry and described further below), the trading price of Canadian's common shares
declined from $7.90 to $1.55.


12 Canadian's losses incurred since the 1994 Restructuring severely eroded its liquidity position.
In 1996, Canadian faced an environment where the domestic air travel market saw increased
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capacity and aggressive price competition by two new discount carriers based in western Canada.
While Canadian's traffic and load factor increased indicating a positive response to Canadian's
post-restructuring business plan, yields declined. Attempts by Canadian to reduce domestic capacity
were offset by additional capacity being introduced by the new discount carriers and Air Canada.


13 The continued lack of sufficient funds from operations made it evident by late fall of 1996 that
Canadian needed to take action to avoid a cash shortfall in the spring of 1997. In November 1996,
Canadian announced an operational restructuring plan (the "1996 Restructuring") aimed at returning
Canadian to profitability and subsequently implemented a payment deferral plan which involved a
temporary moratorium on payments to certain lenders and aircraft operating lessors to provide a
cash bridge until the benefits of the operational restructuring were fully implemented. Canadian was
able successfully to obtain the support of its lenders and operating lessors such that the moratorium
and payment deferral plan was able to proceed on a consensual basis without the requirement for
any court proceedings.


14 The objective of the 1996 Restructuring was to transform Canadian into a sustainable entity by
focussing on controllable factors which targeted earnings improvements over four years. Three
major initiatives were adopted: network enhancements, wage concessions as supplemented by fuel
tax reductions/rebates, and overhead cost reductions.


15 The benefits of the 1996 Restructuring were reflected in Canadian's 1997 financial results
when Canadian and its subsidiaries reported a consolidated net income of $5.4 million, the best
results in 9 years.


16 In early 1998, building on its 1997 results, Canadian took advantage of a strong market for
U.S. public debt financing in the first half of 1998 by issuing U.S. $175,000,000 of senior secured
notes in April, 1998 ("Senior Secured Notes") and U.S. $100,000,000 of unsecured notes in August,
1998 ("Unsecured Notes").


17 The benefits of the 1996 Restructuring continued in 1998 but were not sufficient to offset a
number of new factors which had a significant negative impact on financial performance,
particularly in the fourth quarter. Canadian's eroded capital base gave it limited capacity to
withstand negative effects on traffic and revenue. These factors included lower than expected
operating revenues resulting from a continued weakness of the Asian economies, vigorous
competition in Canadian's key western Canada and the western U.S. transborder markets,
significant price discounting in most domestic markets following a labour disruption at Air Canada
and CAIL's temporary loss of the ability to code-share with American Airlines on certain
transborder flights due to a pilot dispute at American Airlines. Canadian also had increased
operating expenses primarily due to the deterioration of the value of the Canadian dollar and
additional airport and navigational fees imposed by NAV Canada which were not recoverable by
Canadian through fare increases because of competitive pressures. This resulted in Canadian and its
subsidiaries reporting a consolidated loss of $137.6 million for 1998.
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18 As a result of these continuing weak financial results, Canadian undertook a number of
additional strategic initiatives including entering the oneworldTM Alliance, the introduction of its
new "Proud Wings" corporate image, a restructuring of CAIL 's Vancouver hub, the sale and
leaseback of certain aircraft, expanded code sharing arrangements and the implementation of a
service charge in an effort to recover a portion of the costs relating to NAV Canada fees.


19 Beginning in late 1998 and continuing into 1999, Canadian tried to access equity markets to
strengthen its balance sheet. In January, 1999, the Board of Directors of CAC determined that while
Canadian needed to obtain additional equity capital, an equity infusion alone would not address the
fundamental structural problems in the domestic air transportation market.


20 Canadian believes that its financial performance was and is reflective of structural problems in
the Canadian airline industry, most significantly, over capacity in the domestic air transportation
market. It is the view of Canadian and Air Canada that Canada's relatively small population and the
geographic distribution of that population is unable to support the overlapping networks of two full
service national carriers. As described further below, the Government of Canada has recognized this
fundamental problem and has been instrumental in attempts to develop a solution.


Initial Discussions with Air Canada


21 Accordingly, in January, 1999, CAC's Board of Directors directed management to explore all
strategic alternatives available to Canadian, including discussions regarding a possible merger or
other transaction involving Air Canada.


22 Canadian had discussions with Air Canada in early 1999. AMR also participated in those
discussions. While several alternative merger transactions were considered in the course of these
discussions, Canadian, AMR and Air Canada were unable to reach agreement.


23 Following the termination of merger discussions between Canadian and Air Canada, senior
management of Canadian, at the direction of the Board and with the support of AMR, renewed its
efforts to secure financial partners with the objective of obtaining either an equity investment and
support for an eventual merger with Air Canada or immediate financial support for a merger with
Air Canada.


Offer by Onex


24 In early May, the discussions with Air Canada having failed, Canadian focussed its efforts on
discussions with Onex Corporation ("Onex") and AMR concerning the basis upon which a merger
of Canadian and Air Canada could be accomplished.


25 On August 23, 1999, Canadian entered into an Arrangement Agreement with Onex, AMR and
Airline Industry Revitalization Co. Inc. ("AirCo") (a company owned jointly by Onex and AMR
and controlled by Onex). The Arrangement Agreement set out the terms of a Plan of Arrangement
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providing for the purchase by AirCo of all of the outstanding common and non-voting shares of
CAC. The Arrangement Agreement was conditional upon, among other things, the successful
completion of a simultaneous offer by AirCo for all of the voting and non-voting shares of Air
Canada. On August 24, 1999, AirCo announced its offers to purchase the shares of both CAC and
Air Canada and to subsequently merge the operations of the two airlines to create one international
carrier in Canada.


26 On or about September 20, 1999 the Board of Directors of Air Canada recommended against
the AirCo offer. On or about October 19, 1999, Air Canada announced its own proposal to its
shareholders to repurchase shares of Air Canada. Air Canada's announcement also indicated Air
Canada's intention to make a bid for CAC and to proceed to complete a merger with Canadian
subject to a restructuring of Canadian's debt.


27 There were several rounds of offers and counter-offers between AirCo and Air Canada. On
November 5, 1999, the Quebec Superior Court ruled that the AirCo offer for Air Canada violated
the provisions of the Air Canada Public Participation Act. AirCo immediately withdrew its offers.
At that time, Air Canada indicated its intention to proceed with its offer for CAC.


28 Following the withdrawal of the AirCo offer to purchase CAC, and notwithstanding Air
Canada's stated intention to proceed with its offer, there was a renewed uncertainty about
Canadian's future which adversely affected operations. As described further below, Canadian lost
significant forward bookings which further reduced the company's remaining liquidity.


Offer by 853350


29 On November 11, 1999, 853350 (a corporation financed by Air Canada and owned as to 10%
by Air Canada) made a formal offer for all of the common and non-voting shares of CAC. Air
Canada indicated that the involvement of 853350 in the take-over bid was necessary in order to
protect Air Canada from the potential adverse effects of a restructuring of Canadian's debt and that
Air Canada would only complete a merger with Canadian after the completion of a debt
restructuring transaction. The offer by 853350 was conditional upon, among other things, a
satisfactory resolution of AMR's claims in respect of Canadian and a satisfactory resolution of
certain regulatory issues arising from the announcement made on October 26, 1999 by the
Government of Canada regarding its intentions to alter the regime governing the airline industry.


30 As noted above, AMR and its subsidiaries and affiliates had certain agreements with Canadian
arising from AMR's investment (through its wholly owned subsidiary, Aurora Airline Investments,
Inc.) in CAIL during the 1994 Restructuring. In particular, the Services Agreement by which AMR
and its subsidiaries and affiliates provided certain reservations, scheduling and other airline related
services to Canadian provided for a termination fee of approximately $500 million (as at December
31, 1999) while the terms governing the preferred shares issued to Aurora provided for exchange
rights which were only retractable by Canadian upon payment of a redemption fee in excess of $500
million (as at December 31, 1999). Unless such provisions were amended or waived, it was
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practically impossible for Canadian to complete a merger with Air Canada since the cost of
proceeding without AMR's consent was simply too high.


31 Canadian had continued its efforts to seek out all possible solutions to its structural problems
following the withdrawal of the AirCo offer on November 5, 1999. While AMR indicated its
willingness to provide a measure of support by allowing a deferral of some of the fees payable to
AMR under the Services Agreement, Canadian was unable to find any investor willing to provide
the liquidity necessary to keep Canadian operating while alternative solutions were sought.


32 After 853350 made its offer, 853350 and Air Canada entered into discussions with AMR
regarding the purchase by 853350 of AMR's shareholding in CAIL as well as other matters
regarding code sharing agreements and various services provided to Canadian by AMR and its
subsidiaries and affiliates. The parties reached an agreement on November 22, 1999 pursuant to
which AMR agreed to reduce its potential damages claim for termination of the Services Agreement
by approximately 88%.


33 On December 4, 1999, CAC's Board recommended acceptance of 853350's offer to its
shareholders and on December 21, 1999, two days before the offer closed, 853350 received
approval for the offer from the Competition Bureau as well as clarification from the Government of
Canada on the proposed regulatory framework for the Canadian airline industry.


34 As noted above, Canadian's financial condition deteriorated further after the collapse of the
AirCo Arrangement transaction. In particular:


a) the doubts which were publicly raised as to Canadian's ability to survive made
Canadian's efforts to secure additional financing through various sale-leaseback
transactions more difficult;


b) sales for future air travel were down by approximately 10% compared to 1998;
c) CAIL's liquidity position, which stood at approximately $84 million


(consolidated cash and available credit) as at September 30, 1999, reached a
critical point in late December, 1999 when it was about to go negative.


35 In late December, 1999, Air Canada agreed to enter into certain transactions designed to
ensure that Canadian would have enough liquidity to continue operating until the scheduled
completion of the 853350 take-over bid on January 4, 2000. Air Canada agreed to purchase rights to
the Toronto-Tokyo route for $25 million and to a sale-leaseback arrangement involving certain
unencumbered aircraft and a flight simulator for total proceeds of approximately $20 million. These
transactions gave Canadian sufficient liquidity to continue operations through the holiday period.


36 If Air Canada had not provided the approximate $45 million injection in December 1999,
Canadian would likely have had to file for bankruptcy and cease all operations before the end of the
holiday travel season.
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37 On January 4, 2000, with all conditions of its offer having been satisfied or waived, 853350
purchased approximately 82% of the outstanding shares of CAC. On January 5, 1999, 853350
completed the purchase of the preferred shares of CAIL owned by Aurora. In connection with that
acquisition, Canadian agreed to certain amendments to the Services Agreement reducing the
amounts payable to AMR in the event of a termination of such agreement and, in addition, the
unanimous shareholders agreement which gave AMR the right to require Canadian to purchase the
CAIL preferred shares under certain circumstances was terminated. These arrangements had the
effect of substantially reducing the obstacles to a restructuring of Canadian's debt and lease
obligations and also significantly reduced the claims that AMR would be entitled to advance in such
a restructuring.


38 Despite the $45 million provided by Air Canada, Canadian's liquidity position remained poor.
With January being a traditionally slow month in the airline industry, further bridge financing was
required in order to ensure that Canadian would be able to operate while a debt restructuring
transaction was being negotiated with creditors. Air Canada negotiated an arrangement with the
Royal Bank of Canada ("Royal Bank") to purchase a participation interest in the operating credit
facility made available to Canadian. As a result of this agreement, Royal Bank agreed to extend
Canadian's operating credit facility from $70 million to $120 million in January, 2000 and then to
$145 million in March, 2000. Canadian agreed to supplement the assignment of accounts receivable
security originally securing Royal's $70 million facility with a further Security Agreement securing
certain unencumbered assets of Canadian in consideration for this increased credit availability.
Without the support of Air Canada or another financially sound entity, this increase in credit would
not have been possible.


39 Air Canada has stated publicly that it ultimately wishes to merge the operations of Canadian
and Air Canada, subject to Canadian completing a financial restructuring so as to permit Air Canada
to complete the acquisition on a financially sound basis. This pre-condition has been emphasized by
Air Canada since the fall of 1999.


40 Prior to the acquisition of majority control of CAC by 853350, Canadian's management,
Board of Directors and financial advisors had considered every possible alternative for restoring
Canadian to a sound financial footing. Based upon Canadian's extensive efforts over the past year in
particular, but also the efforts since 1992 described above, Canadian came to the conclusion that it
must complete a debt restructuring to permit the completion of a full merger between Canadian and
Air Canada.


41 On February 1, 2000, Canadian announced a moratorium on payments to lessors and lenders.
As a result of this moratorium Canadian defaulted on the payments due under its various credit
facilities and aircraft leases. Absent the assistance provided by this moratorium, in addition to Air
Canada's support, Canadian would not have had sufficient liquidity to continue operating until the
completion of a debt restructuring.
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42 Following implementation of the moratorium, Canadian with Air Canada embarked on efforts
to restructure significant obligations by consent. The further damage to public confidence which a
CCAA filing could produce required Canadian to secure a substantial measure of creditor support in
advance of any public filing for court protection.


43 Before the Petitioners started these CCAA proceedings, Air Canada, CAIL and lessors of 59
aircraft in its fleet had reached agreement in principle on the restructuring plan.


44 Canadian and Air Canada have also been able to reach agreement with the remaining affected
secured creditors, being the holders of the U.S. $175 million Senior Secured Notes, due 2005, (the
"Senior Secured Noteholders") and with several major unsecured creditors in addition to AMR,
such as Loyalty Management Group Canada Inc.


45 On March 24, 2000, faced with threatened proceedings by secured creditors, Canadian
petitioned under the CCAA and obtained a stay of proceedings and related interim relief by Order
of the Honourable Chief Justice Moore on that same date. Pursuant to that Order,
PricewaterhouseCoopers, Inc. was appointed as the Monitor, and companion proceedings in the
United States were authorized to be commenced.


46 Since that time, due to the assistance of Air Canada, Canadian has been able to complete the
restructuring of the remaining financial obligations governing all aircraft to be retained by Canadian
for future operations. These arrangements were approved by this Honourable Court in its Orders
dated April 14, 2000 and May 10, 2000, as described in further detail below under the heading "The
Restructuring Plan".


47 On April 7, 2000, this court granted an Order giving directions with respect to the filing of the
plan, the calling and holding of meetings of affected creditors and related matters.


48 On April 25, 2000 in accordance with the said Order, Canadian filed and served the plan (in
its original form) and the related notices and materials.


49 The plan was amended, in accordance with its terms, on several occasions, the form of Plan
voted upon at the Creditors' Meetings on May 26, 2000 having been filed and served on May 25,
2000 (the "Plan").


The Restructuring Plan


50 The Plan has three principal aims described by Canadian:


(a) provide near term liquidity so that Canadian can sustain operations;
(b) allow for the return of aircraft not required by Canadian; and
(c) permanently adjust Canadian's debt structure and lease facilities to reflect the


current market for asset values and carrying costs in return for Air Canada


Page 10







providing a guarantee of the restructured obligations.


51 The proposed treatment of stakeholders is as follows:


1. Unaffected Secured Creditors- Royal Bank, CAIL's operating lender, is an
unaffected creditor with respect to its operating credit facility. Royal Bank holds
security over CAIL's accounts receivable and most of CAIL's operating assets
not specifically secured by aircraft financiers or the Senior Secured Noteholders.
As noted above, arrangements entered into between Air Canada and Royal Bank
have provided CAIL with liquidity necessary for it to continue operations since
January 2000.


Also unaffected by the Plan are those aircraft lessors, conditional vendors and
secured creditors holding security over CAIL's aircraft who have entered into
agreements with CAIL and/or Air Canada with respect to the restructuring of
CAIL's obligations. A number of such agreements, which were initially
contained in the form of letters of intent ("LOIs"), were entered into prior to the
commencement of the CCAA proceedings, while a total of 17 LOIs were
completed after that date. In its Second and Fourth Reports the Monitor reported
to the court on these agreements. The LOIs entered into after the proceedings
commenced were reviewed and approved by the court on April 14, 2000 and
May 10, 2000.


The basis of the LOIs with aircraft lessors was that the operating lease rates were
reduced to fair market lease rates or less, and the obligations of CAIL under the
leases were either assumed or guaranteed by Air Canada. Where the aircraft was
subject to conditional sale agreements or other secured indebtedness, the value of
the secured debt was reduced to the fair market value of the aircraft, and the
interest rate payable was reduced to current market rates reflecting Air Canada's
credit. CAIL's obligations under those agreements have also been assumed or
guaranteed by Air Canada. The claims of these creditors for reduced principal
and interest amounts, or reduced lease payments, are Affected Unsecured Claims
under the Plan. In a number of cases these claims have been assigned to Air
Canada and Air Canada disclosed that it would vote those claims in favour of the
Plan.


2. Affected Secured Creditors- The Affected Secured Creditors under the Plan are
the Senior Secured Noteholders with a claim in the amount of US$175,000,000.
The Senior Secured Noteholders are secured by a diverse package of Canadian's
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assets, including its inventory of aircraft spare parts, ground equipment, spare
engines, flight simulators, leasehold interests at Toronto, Vancouver and Calgary
airports, the shares in CRAL 98 and a $53 million note payable by CRAL to
CAIL.


The Plan offers the Senior Secured Noteholders payment of 97 cents on the
dollar. The deficiency is included in the Affected Unsecured Creditor class and
the Senior Secured Noteholders advised the court they would be voting the
deficiency in favour of the Plan.


3. Unaffected Unsecured Creditors-In the circular accompanying the November 11,
1999 853350 offer it was stated that:


The Offeror intends to conduct the Debt Restructuring in such a manner as
to seek to ensure that the unionized employees of Canadian, the suppliers
of new credit (including trade credit) and the members of the flying public
are left unaffected.


The Offeror is of the view that the pursuit of these three principles is
essential in order to ensure that the long term value of Canadian is
preserved.


Canadian's employees, customers and suppliers of goods and services are
unaffected by the CCAA Order and Plan.


Also unaffected are parties to those contracts or agreements with Canadian which
are not being terminated by Canadian pursuant to the terms of the March 24,
2000 Order.


4. Affected Unsecured Creditors- CAIL has identified unsecured creditors who do
not fall into the above three groups and listed these as Affected Unsecured
Creditors under the Plan. They are offered 14 cents on the dollar on their claims.
Air Canada would fund this payment.


The Affected Unsecured Creditors fall into the following categories:
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a. Claims of holders of or related to the Unsecured Notes (the "Unsecured
Noteholders");


b. Claims in respect of certain outstanding or threatened litigation involving
Canadian;


c. Claims arising from the termination, breach or repudiation of certain contracts,
leases or agreements to which Canadian is a party other than aircraft financing or
lease arrangements;


d. Claims in respect of deficiencies arising from the termination or re-negotiation of
aircraft financing or lease arrangements;


e. Claims of tax authorities against Canadian; and
f. Claims in respect of the under-secured or unsecured portion of amounts due to


the Senior Secured Noteholders.


52 There are over $700 million of proven unsecured claims. Some unsecured creditors have
disputed the amounts of their claims for distribution purposes. These are in the process of
determination by the court-appointed Claims Officer and subject to further appeal to the court. If the
Claims Officer were to allow all of the disputed claims in full and this were confirmed by the court,
the aggregate of unsecured claims would be approximately $1.059 million.


53 The Monitor has concluded that if the Plan is not approved and implemented, Canadian will
not be able to continue as a going concern and in that event, the only foreseeable alternative would
be a liquidation of Canadian's assets by a receiver and/or a trustee in bankruptcy. Under the Plan,
Canadian's obligations to parties essential to ongoing operations, including employees, customers,
travel agents, fuel, maintenance and equipment suppliers, and airport authorities are in most cases to
be treated as unaffected and paid in full. In the event of a liquidation, those parties would not, in
most cases, be paid in full and, except for specific lien rights and statutory priorities, would rank as
ordinary unsecured creditors. The Monitor estimates that the additional unsecured claims which
would arise if Canadian were to cease operations as a going concern and be forced into liquidation
would be in excess of $1.1 billion.


54 In connection with its assessment of the Plan, the Monitor performed a liquidation analysis of
CAIL as at March 31, 2000 in order to estimate the amounts that might be recovered by CAIL's
creditors and shareholders in the event of disposition of CAIL's assets by a receiver or trustee. The
Monitor concluded that a liquidation would result in a shortfall to certain secured creditors,
including the Senior Secured Noteholders, a recovery by ordinary unsecured creditors of between
one cent and three cents on the dollar, and no recovery by shareholders.


55 There are two vociferous opponents of the Plan, Resurgence Asset Management LLC
("Resurgence") who acts on behalf of its and/or its affiliate client accounts and four shareholders of
CAC. Resurgence is incorporated pursuant to the laws of New York, U.S.A. and has its head office


Page 13







in White Plains, New York. It conducts an investment business specializing in high yield distressed
debt. Through a series of purchases of the Unsecured Notes commencing in April 1999, Resurgence
clients hold $58,200,000 of the face value of or 58.2% of the notes issued. Resurgence purchased
7.9 million units in April 1999. From November 3, 1999 to December 9, 1999 it purchased an
additional 20,850,000 units. From January 4, 2000 to February 3, 2000 Resurgence purchased an
additional 29,450,000 units.


56 Resurgence seeks declarations that: the actions of Canadian, Air Canada and 853350
constitute an amalgamation, consolidation or merger with or into Air Canada or a conveyance or
transfer of all or substantially all of Canadian's assets to Air Canada; that any plan of arrangement
involving Canadian will not affect Resurgence and directing the repurchase of their notes pursuant
to the provisions of their trust indenture and that the actions of Canadian, Air Canada and 853350
are oppressive and unfairly prejudicial to it pursuant to section 234 of the Business Corporations
Act.


57 Four shareholders of CAC also oppose the plan. Neil Baker, a Toronto resident, acquired
132,500 common shares at a cost of $83,475.00 on or about May 5, 2000. Mr. Baker sought to
commence proceedings to "remedy an injustice to the minority holders of the common shares".
Roger Midiaty, Michael Salter and Hal Metheral are individual shareholders who were added as
parties at their request during the proceedings. Mr. Midiaty resides in Calgary, Alberta and holds
827 CAC shares which he has held since 1994. Mr. Metheral is also a Calgary resident and holds
approximately 14,900 CAC shares in his RRSP and has held them since approximately 1994 or
1995. Mr. Salter is a resident of Scottsdale, Arizona and is the beneficial owner of 250 shares of
CAC and is a joint beneficial owner of 250 shares with his wife. These shareholders will be referred
in the Decision throughout as the "Minority Shareholders".


58 The Minority Shareholders oppose the portion of the Plan that relates to the reorganization of
CAIL, pursuant to section 185 of the Alberta Business Corporations Act ("ABCA"). They
characterize the transaction as a cancellation of issued shares unauthorized by section 167 of the
ABCA or alternatively is a violation of section 183 of the ABCA. They submit the application for
the order of reorganization should be denied as being unlawful, unfair and not supported by the
evidence.


III. ANALYSIS


59 Section 6 of the CCAA provides that:


6. Where a majority in number representing two-thirds in value of the creditors, or
class of creditors, as the case may be, present and voting either in person or by
proxy at the meeting or meetings thereof respectively held pursuant to sections 4
and 5, or either of those sections, agree to any compromise or arrangement either
as proposed or as altered or modified at the meeting or meetings, the compromise
or arrangement may be sanctioned by the court, and if so sanctioned is binding


Page 14







(a) on all the creditors or the class of creditors, as the case may be, and on any
trustee for any such class of creditors, whether secured or unsecured, as the case
may be, and on the company; and


(b) in the case of a company that has made an authorized assignment or against
which a receiving order has been made under the Bankruptcy and Insolvency Act
or is in the course of being wound up under the Winding-up and Restructuring
Act, on the trustee in bankruptcy or liquidator and contributories of the company.


60 Prior to sanctioning a plan under the CCAA, the court must be satisfied in regard to each of
the following criteria:


(1) there must be compliance with all statutory requirements;
(2) all material filed and procedures carried out must be examined to determine if


anything has been done or purported to be done which is not authorized by the
CCAA; and


(3) the plan must be fair and reasonable.


61 A leading articulation of this three-part test appears in Re Northland Properties Ltd. (1988), 73
C.B.R. (N.S.) 175 (B.C.S.C.) at 182-3, aff'd (1989), 73 C.B.R. (N.S.) 195 (B.C.C.A.) and has been
regularly followed, see for example Re Sammi Atlas Inc. (1998), 3 C.B.R. (4th) 171 (Ont. Gen.
Div.) at 172 and Re T. Eaton Co., [1999] O.J. No. 5322 (Ont. Sup. Ct.) at paragraph 7. Each of
these criteria are reviewed in turn below.


1. Statutory Requirements


62 Some of the matters that may be considered by the court on an application for approval of a
plan of compromise and arrangement include:


(a) the applicant comes within the definition of "debtor company" in section 2 of the
CCAA;


(b) the applicant or affiliated debtor companies have total claims within the meaning
of section 12 of the CCAA in excess of $5,000,000;


(c) the notice calling the meeting was sent in accordance with the order of the court;
(d) the creditors were properly classified;
(e) the meetings of creditors were properly constituted;
(f) the voting was properly carried out; and
(g) the plan was approved by the requisite double majority or majorities.


63 I find that the Petitioners have complied with all applicable statutory requirements.
Specifically:


(a) CAC and CAIL are insolvent and thus each is a "debtor company" within the
meaning of section 2 of the CCAA. This was established in the affidavit evidence
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of Douglas Carty, Senior Vice President and Chief Financial Officer of
Canadian, and so declared in the March 24, 2000 Order in these proceedings and
confirmed in the testimony given by Mr. Carty at this hearing.


(b) CAC and CAIL have total claims that would be claims provable in bankruptcy
within the meaning of section 12 of the CCAA in excess of $5,000,000.


(c) In accordance with the April 7, 2000 Order of this court, a Notice of Meeting and
a disclosure statement (which included copies of the Plan and the March 24th and
April 7th Orders of this court) were sent to the Affected Creditors, the directors
and officers of the Petitioners, the Monitor and persons who had served a Notice
of Appearance, on April 25, 2000.


(d) As confirmed by the May 12, 2000 ruling of this court (leave to appeal denied
May 29, 2000), the creditors have been properly classified.


(e) Further, as detailed in the Monitor's Fifth Report to the Court and confirmed by
the June 14, 2000 decision of this court in respect of a challenge by Resurgence
Asset Management LLC ("Resurgence"), the meetings of creditors were properly
constituted, the voting was properly carried out and the Plan was approved by the
requisite double majorities in each class. The composition of the majority of the
unsecured creditor class is addressed below under the heading "Fair and
Reasonable".


2. Matters Unauthorized


64 This criterion has not been widely discussed in the reported cases. As recognized by Blair J. in
Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) 1 (Ont. Gen. Div.)
and Farley J. in Cadillac Fairview (Re), [1995] O.J. No. 274, 53 A.C.W.S. (3d) 305 (Ont. Gen.
Div.), within the CCAA process the court must rely on the reports of the Monitor as well as the
parties in ensuring nothing contrary to the CCAA has occurred or is contemplated by the plan.


65 In this proceeding, the dissenting groups have raised two matters which in their view are
unauthorized by the CCAA: firstly, the Minority Shareholders of CAC suggested the proposed
share capital reorganization of CAIL is illegal under the ABCA and Ontario Securities Commission
Policy 9.1, and as such cannot be authorized under the CCAA and secondly, certain unsecured
creditors suggested that the form of release contained in the Plan goes beyond the scope of release
permitted under the CCAA.


a. Legality of proposed share capital reorganization


66 Subsection 185(2) of the ABCA provides:


(2) If a corporation is subject to an order for reorganization, its articles may be
amended by the order to effect any change that might lawfully be made by an
amendment under section 167.
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67 Sections 6.1(2)(d) and (e) and Schedule "D" of the Plan contemplate that:


a. All CAIL common shares held by CAC will be converted into a single retractable
share, which will then be retracted by CAIL for $1.00; and


b. All CAIL preferred shares held by 853350 will be converted into CAIL common
shares.


68 The Articles of Reorganization in Schedule "D" to the Plan provide for the following
amendments to CAIL's Articles of Incorporation to effect the proposed reorganization:


(a) consolidating all of the issued and outstanding common shares into one common
share;


(b) redesignating the existing common shares as "Retractable Shares" and changing
the rights, privileges, restrictions and conditions attaching to the Retractable
Shares so that the Retractable Shares shall have attached thereto the rights,
privileges, restrictions and conditions as set out in the Schedule of Share Capital;


(c) cancelling the Non-Voting Shares in the capital of the corporation, none of which
are currently issued and outstanding, so that the corporation is no longer
authorized to issue Non-Voting Shares;


(d) changing all of the issued and outstanding Class B Preferred Shares of the
corporation into Class A Preferred Shares, on the basis of one (1) Class A
Preferred Share for each one (1) Class B Preferred Share presently issued and
outstanding;


(e) redesignating the existing Class A Preferred Shares as "Common Shares" and
changing the rights, privileges, restrictions and conditions attaching to the
Common Shares so that the Common Shares shall have attached thereto the
rights, privileges, restrictions and conditions as set out in the Schedule of Share
Capital; and


(f) cancelling the Class B Preferred Shares in the capital of the corporation, none of
which are issued and outstanding after the change in paragraph (d) above, so that
the corporation is no longer authorized to issue Class B Preferred Shares;


Section 167 of the ABCA


69 Reorganizations under section 185 of the ABCA are subject to two preconditions:


a. The corporation must be "subject to an order for re-organization"; and
b. The proposed amendments must otherwise be permitted under section 167 of the


ABCA.


70 The parties agreed that an order of this court sanctioning the Plan would satisfy the first
condition.


Page 17







71 The relevant portions of section 167 provide as follows:


167(1) Subject to sections 170 and 171, the articles of a corporation may by
special resolution be amended to


(e) change the designation of all or any of its shares, and add, change or remove any
rights, privileges, restrictions and conditions, including rights to accrued
dividends, in respect of all or any of its shares, whether issued or unissued,


(f) change the shares of any class or series, whether issued or unissued, into a
different number of shares of the same class or series into the same or a different
number of shares of other classes or series,


(g.1) cancel a class or series of shares where there are no issued or outstanding shares
of that class or series,


72 Each change in the proposed CAIL Articles of Reorganization corresponds to changes
permitted under s. 167(1) of the ABCA, as follows:


Proposed Amendment Subsection 167(1),
in Schedule "D" ABCA


(a) - consolidation of Common Shares 167(1)(f)
(b) - change of designation and rights 167(1)(e)
(c) - cancellation 167(1)(g.1)
(d) - change in shares 167(1)(f)
(e) - change of designation and rights 167(1)(e)
(f) - cancellation 167(1)(g.1)


73 The Minority Shareholders suggested that the proposed reorganization effectively cancels
their shares in CAC. As the above review of the proposed reorganization demonstrates, that is not
the case. Rather, the shares of CAIL are being consolidated, altered and then retracted, as permitted
under section 167 of the ABCA. I find the proposed reorganization of CAIL's share capital under
the Plan does not violate section 167.


74 In R. Dickerson et al, Proposals for a New Business Corporation Law for Canada, Vol.1:
Commentary (the "Dickerson Report") regarding the then proposed Canada Business Corporations
Act, the identical section to section 185 is described as having been inserted with the object of
enabling the "court to effect any necessary amendment of the articles of the corporation in order to
achieve the objective of the reorganization without having to comply with the formalities of the
Draft Act, particularly shareholder approval of the proposed amendment".
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75 The architects of the business corporation act model which the ABCA follows, expressly
contemplated reorganizations in which the insolvent corporation would eliminate the interest of
common shareholders. The example given in the Dickerson Report of a reorganization is very
similar to that proposed in the Plan:


For example, the reorganization of an insolvent corporation may require the
following steps: first, reduction or even elimination of the interest of the common
shareholders; second, relegation of the preferred shareholders to the status of
common shareholders; and third, relegation of the secured debenture holders to
the status of either unsecured Noteholders or preferred shareholders.


76 The rationale for allowing such a reorganization appears plain; the corporation is insolvent,
which means that on liquidation the shareholders would get nothing. In those circumstances, as
described further below under the heading "Fair and Reasonable", there is nothing unfair or
unreasonable in the court effecting changes in such situations without shareholder approval. Indeed,
it would be unfair to the creditors and other stakeholders to permit the shareholders (whose interest
has the lowest priority) to have any ability to block a reorganization.


77 The Petitioners were unable to provide any case law addressing the use of section 185 as
proposed under the Plan. They relied upon the decisions of Royal Oak Mines Inc., [1999] O.J. No.
4848 and Re T Eaton Co., supra in which Farley J.of the Ontario Superior Court of Justice
emphasized that shareholders are at the bottom of the hierarchy of interests in liquidation or
liquidation related scenarios.


78 Section 185 provides for amendment to articles by court order. I see no requirement in that
section for a meeting or vote of shareholders of CAIL, quite apart from shareholders of CAC.
Further, dissent and appraisal rights are expressly removed in subsection (7). To require a meeting
and vote of shareholders and to grant dissent and appraisal rights in circumstances of insolvency
would frustrate the object of section 185 as described in the Dickerson Report.


79 In the circumstances of this case, where the majority shareholder holds 82% of the shares, the
requirement of a special resolution is meaningless. To require a vote suggests the shares have value.
They do not. The formalities of the ABCA serve no useful purpose other than to frustrate the
reorganization to the detriment of all stakeholders, contrary to the CCAA.


Section 183 of the ABCA


80 The Minority Shareholders argued in the alternative that if the proposed share reorganization
of CAIL were not a cancellation of their shares in CAC and therefore allowed under section 167 of
the ABCA, it constituted a "sale, lease, or exchange of substantially all the property" of CAC and
thus required the approval of CAC shareholders pursuant to section 183 of the ABCA. The Minority
Shareholders suggested that the common shares in CAIL were substantially all of the assets of CAC
and that all of those shares were being "exchanged" for $1.00.
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81 I disagree with this creative characterization. The proposed transaction is a reorganization as
contemplated by section 185 of the ABCA. As recognized in Savage v. Amoco Acquisition
Company Ltd, [1988] A.J. No. 68 (Q.B.), aff'd, 68 C.B.R. (3d) 154 (Alta. C.A.), the fact that the
same end might be achieved under another section does not exclude the section to be relied on. A
statute may well offer several alternatives to achieve a similar end.


Ontario Securities Commission Policy 9.1


82 The Minority Shareholders also submitted the proposed reorganization constitutes a "related
party transaction" under Policy 9.1 of the Ontario Securities Commission. Under the Policy,
transactions are subject to disclosure, minority approval and formal valuation requirements which
have not been followed here. The Minority Shareholders suggested that the Petitioners were
therefore in breach of the Policy unless and until such time as the court is advised of the relevant
requirements of the Policy and grants its approval as provided by the Policy.


83 These shareholders asserted that in the absence of evidence of the going concern value of
CAIL so as to determine whether that value exceeds the rights of the Preferred Shares of CAIL, the
Court should not waive compliance with the Policy.


84 To the extent that this reorganization can be considered a "related party transaction", I have
found, for the reasons discussed below under the heading "Fair and Reasonable", that the Plan,
including the proposed reorganization, is fair and reasonable and accordingly I would waive the
requirements of Policy 9.1.


b. Release


85 Resurgence argued that the release of directors and other third parties contained in the Plan
does not comply with the provisions of the CCAA.


86 The release is contained in section 6.2(2)(ii) of the Plan and states as follows:


As of the Effective Date, each of the Affected Creditors will be deemed to
forever release, waive and discharge all claims, obligations, suits, judgments,
damages, demands, debts, rights, causes of action and liabilities...that are based
in whole or in part on any act, omission, transaction, event or other occurrence
taking place on or prior to the Effective Date in any way relating to the
Applicants and Subsidiaries, the CCAA Proceedings, or the Plan against:(i) The
Applicants and Subsidiaries; (ii) The Directors, Officers and employees of the
Applicants or Subsidiaries in each case as of the date of filing (and in addition,
those who became Officers and/or Directors thereafter but prior to the Effective
Date); (iii) The former Directors, Officers and employees of the Applicants or
Subsidiaries, or (iv) the respective current and former professionals of the entities
in subclauses (1) to (3) of this s. 6.2(2) (including, for greater certainty, the
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Monitor, its counsel and its current Officers and Directors, and current and
former Officers, Directors, employees, shareholders and professionals of the
released parties) acting in such capacity.


87 Prior to 1997, the CCAA did not provide for compromises of claims against anyone other than
the petitioning company. In 1997, section 5.1 was added to the CCAA. Section 5.1 states:


5.1
(1) A compromise or arrangement made in respect of a debtor company may include in its
terms provision for the compromise of claims against directors of the company that arose
before the commencement of proceedings under this Act and relate to the obligations of the
company where the directors are by law liable in their capacity as directors for the payment
of such obligations.


(2) A provision for the compromise of claims against directors may not
include claims that:


(a) relate to contractual rights of one or more creditors; or
(b) are based on allegations of misrepresentations made by directors to


creditors or of wrongful or oppressive conduct by directors.


(3) The Court may declare that a claim against directors shall not be
compromised if it is satisfied that the compromise would not be fair and
reasonable in the circumstances.


88 Resurgence argued that the form of release does not comply with section 5.1 of the CCAA
insofar as it applies to individuals beyond directors and to a broad spectrum of claims beyond
obligations of the Petitioners for which their directors are "by law liable". Resurgence submitted
that the addition of section 5.1 to the CCAA constituted an exception to a long standing principle
and urged the court to therefore interpret s. 5.1 cautiously, if not narrowly. Resurgence relied on
Barrette v. Crabtree Estate, [1993], 1 S.C.R. 1027 at 1044 and Bruce Agra Foods Limited v.
Proposal of Everfresh Beverages Inc. (Receiver of) (1996), 45 C.B.R. (3d) 169 (Ont. Gen. Div.) at
para. 5 in this regard.


89 With respect to Resurgence's complaint regarding the breadth of the claims covered by the
release, the Petitioners asserted that the release is not intended to override section 5.1(2). Canadian
suggested this can be expressly incorporated into the form of release by adding the words
"excluding the claims excepted by s. 5.1(2) of the CCAA" immediately prior to subsection (iii) and
clarifying the language in Section 5.1 of the Plan. Canadian also acknowledged, in response to a
concern raised by Canada Customs and Revenue Agency, that in accordance with s. 5.1(1) of the
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CCAA, directors of CAC and CAIL could only be released from liability arising before March 24,
2000, the date these proceedings commenced. Canadian suggested this was also addressed in the
proposed amendment. Canadian did not address the propriety of including individuals in addition to
directors in the form of release.


90 In my view it is appropriate to amend the proposed release to expressly comply with section
5.1(2) of the CCAA and to clarify Section 5.1 of the Plan as Canadian suggested in its brief. The
additional language suggested by Canadian to achieve this result shall be included in the form of
order. Canada Customs and Revenue Agency is apparently satisfied with the Petitioners'
acknowledgement that claims against directors can only be released to the date of commencement
of proceedings under the CCAA, having appeared at this hearing to strongly support the sanctioning
of the Plan, so I will not address this concern further.


91 Resurgence argued that its claims fell within the categories of excepted claims in section
5.1(2) of the CCAA and accordingly, its concern in this regard is removed by this amendment.
Unsecured creditors JHHD Aircraft Leasing No. 1 and No. 2 suggested there may be possible
wrongdoing in the acts of the directors during the restructuring process which should not be
immune from scrutiny and in my view this complaint would also be caught by the exception
captured in the amendment.


92 While it is true that section 5.2 of the CCAA does not authorize a release of claims against
third parties other than directors, it does not prohibit such releases either. The amended terms of the
release will not prevent claims from which the CCAA expressly prohibits release. Aside from the
complaints of Resurgence, which by their own submissions are addressed in the amendment I have
directed, and the complaints of JHHD Aircraft Leasing No. 1 and No. 2, which would also be
addressed in the amendment, the terms of the release have been accepted by the requisite majority
of creditors and I am loathe to further disturb the terms of the Plan, with one exception.


93 Amex Bank of Canada submitted that the form of release appeared overly broad and might
compromise unaffected claims of affected creditors. For further clarification, Amex Bank of
Canada's potential claim for defamation is unaffected by the Plan and I am prepared to order
Section 6.2(2)(ii) be amended to reflect this specific exception.


3. Fair and Reasonable


94 In determining whether to sanction a plan of arrangement under the CCAA, the court is guided
by two fundamental concepts: "fairness" and "reasonableness". While these concepts are always at
the heart of the court's exercise of its discretion, their meanings are necessarily shaped by the unique
circumstances of each case, within the context of the Act and accordingly can be difficult to distill
and challenging to apply. Blair J. described these concepts in Olympia and York Dev. Ltd. v. Royal
Trust Co., supra, at page 9:


"Fairness" and "reasonableness" are, in my opinion, the two keynote concepts
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underscoring the philosophy and workings of the Companies' Creditors
Arrangement Act. Fairness is the quintessential expression of the court's
equitable jurisdiction - although the jurisdiction is statutory, the broad
discretionary powers given to the judiciary by the legislation which make its
exercise an exercise in equity - and "reasonableness" is what lends objectivity to
the process.


95 The legislation, while conferring broad discretion on the court, offers little guidance.
However, the court is assisted in the exercise of its discretion by the purpose of the CCAA: to
facilitate the reorganization of a debtor company for the benefit of the company, its creditors,
shareholders, employees and, in many instances, a much broader constituency of affected persons.
Parliament has recognized that reorganization, if commercially feasible, is in most cases preferable,
economically and socially, to liquidation: Norcen Energy Resources Ltd. v. Oakwood Petroleums
Ltd., [1989] 2 W.W.R. 566 at 574 (Alta.Q.B.); Northland Properties Ltd. v. Excelsior Life
Insurance Co. of Canada, [1989] 3 W.W.R. 363 at 368 (B.C.C.A.).


96 The sanction of the court of a creditor-approved plan is not to be considered as a rubber stamp
process. Although the majority vote that brings the plan to a sanction hearing plays a significant role
in the court's assessment, the court will consider other matters as are appropriate in light of its
discretion. In the unique circumstances of this case, it is appropriate to consider a number of
additional matters:


a. The composition of the unsecured vote;
b. What creditors would receive on liquidation or bankruptcy as compared to the


Plan;
c. Alternatives available to the Plan and bankruptcy;
d. Oppression;
e. Unfairness to Shareholders of CAC; and
f. The public interest.
a. Composition of the unsecured vote


97 As noted above, an important measure of whether a plan is fair and reasonable is the parties'
approval and the degree to which it has been given. Creditor support creates an inference that the
plan is fair and reasonable because the assenting creditors believe that their interests are treated
equitably under the plan. Moreover, it creates an inference that the arrangement is economically
feasible and therefore reasonable because the creditors are in a better position then the courts to
gauge business risk. As stated by Blair J. at page 11 of Olympia & York Developments Ltd., supra:


As other courts have done, I observe that it is not my function to second guess
the business people with respect to the "business" aspect of the Plan or
descending into the negotiating arena or substituting my own view of what is a
fair and reasonable compromise or arrangement for that of the business judgment
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of the participants. The parties themselves know best what is in their interests in
those areas.


98 However, given the manner of voting under the CCAA, the court must be cognizant of the
treatment of minorities within a class: see for example Quintette Coal Ltd., (1992) 13 C.B.R. (3d)
146 (B.C.S.C) and Re Alabama, New Orleans, Texas and Pacific Junction Railway Co. (1890) 60
L.J. Ch. 221 (C.A.). The court can address this by ensuring creditors' claims are properly classified.
As well, it is sometimes appropriate to tabulate the vote of a particular class so the results can be
assessed from a fairness perspective. In this case, the classification was challenged by Resurgence
and I dismissed that application. The vote was also tabulated in this case and the results demonstrate
that the votes of Air Canada and the Senior Secured Noteholders, who voted their deficiency in the
unsecured class, were decisive.


99 The results of the unsecured vote, as reported by the Monitor, are:


1. For the resolution to approve the Plan: 73 votes (65% in number)
representing $494,762,304 in claims (76% in value);


2. Against the resolution: 39 votes (35% in number) representing
$156,360,363 in claims (24% in value); and


3. Abstentions: 15 representing $968,036 in value.


100 The voting results as reported by the Monitor were challenged by Resurgence. That
application was dismissed.


101 The members of each class that vote in favour of a plan must do so in good faith and the
majority within a class must act without coercion in their conduct toward the minority. When asked
to assess fairness of an approved plan, the court will not countenance secret agreements to vote in
favour of a plan secured by advantages to the creditor: see for example, Hochberger v. Rittenberg
(1916), 36 D.L.R. 450 (S.C.C.)


102 In Northland Properties Ltd. (Re) (1988), 73 C.B.R. (N.S.) 175 at 192-3 (B.C.S.C) aff'd 73
C.B.R. (N.S.) 195 (B.C.C.A.), dissenting priority mortgagees argued the plan violated the principle
of equality due to an agreement between the debtor company and another priority mortgagee which
essentially amounted to a preference in exchange for voting in favour of the plan. Trainor J. found
that the agreement was freely disclosed and commercially reasonable and went on to approve the
plan, using the three part test. The British Columbia Court of Appeal upheld this result and in
commenting on the minority complaint McEachern J.A. stated at page 206:


In my view, the obvious benefits of settling rights and keeping the enterprise
together as a going concern far outweigh the deprivation of the appellants' wholly
illusory rights. In this connection, the learned chambers judge said at p.29:
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I turn to the question of the right to hold the property after an order
absolute and whether or not this is a denial of something of that
significance that it should affect these proceedings. There is in the material
before me some evidence of values. There are the principles to which I
have referred, as well as to the rights of majorities and the rights of
minorities.


Certainly, those minority rights are there, but it would seem to me that in
view of the overall plan, in view of the speculative nature of holding
property in the light of appraisals which have been given as to value, that
this right is something which should be subsumed to the benefit of the
majority.


103 Resurgence submitted that Air Canada manipulated the indebtedness of CAIL to assure itself
of an affirmative vote. I disagree. I previously ruled on the validity of the deficiency when
approving the LOIs and found the deficiency to be valid. I found there was consideration for the
assignment of the deficiency claims of the various aircraft financiers to Air Canada, namely the
provision of an Air Canada guarantee which would otherwise not have been available until plan
sanction. The Monitor reviewed the calculations of the deficiencies and determined they were
calculated in a reasonable manner. As such, the court approved those transactions. If the deficiency
had instead remained with the aircraft financiers, it is reasonable to assume those claims would have
been voted in favour of the plan. Further, it would have been entirely appropriate under the
circumstances for the aircraft financiers to have retained the deficiency and agreed to vote in favour
of the Plan, with the same result to Resurgence. That the financiers did not choose this method was
explained by the testimony of Mr. Carty and Robert Peterson, Chief Financial Officer for Air
Canada; quite simply it amounted to a desire on behalf of these creditors to shift the "deal risk"
associated with the Plan to Air Canada. The agreement reached with the Senior Secured
Noteholders was also disclosed and the challenge by Resurgence regarding their vote in the
unsecured class was dismissed. There is nothing inappropriate in the voting of the deficiency claims
of Air Canada or the Senior Secured Noteholders in the unsecured class. There is no evidence of
secret vote buying such as discussed in Northland Properties Ltd. (Re).


104 If the Plan is approved, Air Canada stands to profit in its operation. I do not accept that the
deficiency claims were devised to dominate the vote of the unsecured creditor class, however, Air
Canada, as funder of the Plan is more motivated than Resurgence to support it. This divergence of
views on its own does not amount to bad faith on the part of Air Canada. Resurgence submitted that
only the Unsecured Noteholders received 14 cents on the dollar. That is not accurate, as
demonstrated by the list of affected unsecured creditors included earlier in these Reasons. The
Senior Secured Noteholders did receive other consideration under the Plan, but to suggest they were
differently motivated suggests that those creditors did not ascribe any value to their unsecured
claims. There is no evidence to support this submission.
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105 The good faith of Resurgence in its vote must also be considered. Resurgence acquired a
substantial amount of its claim after the failure of the Onex bid, when it was aware that Canadian's
financial condition was rapidly deteriorating. Thereafter, Resurgence continued to purchase a
substantial amount of this highly distressed debt. While Mr. Symington maintained that he bought
because he thought the bonds were a good investment, he also acknowledged that one basis for
purchasing was the hope of obtaining a blocking position sufficient to veto a plan in the proposed
debt restructuring. This was an obvious ploy for leverage with the Plan proponents


106 The authorities which address minority creditors' complaints speak of "substantial injustice" (
Keddy Motor Inns Ltd. (Re) (1992) 13 C.B.R. (3d) 245 (N.S.C.A.), "confiscation" of rights
(Campeau Corp. (Re) (1992), 10 C.B.R. (3d) 104 (Ont. Ct. (Gen.Div.); Skydome Corp. (Re), [1999]
O.J. No. 1261, 87 A.C.W.S (3d) 421 (Ont. Ct. Gen. Div.) ) and majorities "feasting upon" the rights
of the minority (Quintette Coal Ltd. (Re), (1992), 13 C.B.R.(3d) 146 (B.C.S.C.). Although it cannot
be disputed that the group of Unsecured Noteholders represented by Resurgence are being asked to
accept a significant reduction of their claims, as are all of the affected unsecured creditors, I do not
see a "substantial injustice", nor view their rights as having been "confiscated" or "feasted upon" by
being required to succumb to the wishes of the majority in their class. No bad faith has been
demonstrated in this case. Rather, the treatment of Resurgence, along with all other affected
unsecured creditors, represents a reasonable balancing of interests. While the court is directed to
consider whether there is an injustice being worked within a class, it must also determine whether
there is an injustice with respect the stakeholders as a whole. Even if a plan might at first blush
appear to have that effect, when viewed in relation to all other parties, it may nonetheless be
considered appropriate and be approved: Algoma Steel Corp. v. Royal Bank (1992), 11 C.B.R. (3d)
1 (Ont. Gen. Div.)and Northland Properties (Re), supra at 9.


107 Further, to the extent that greater or discrete motivation to support a Plan may be seen as a
conflict, the Court should take this same approach and look at the creditors as a whole and to the
objecting creditors specifically and determine if their rights are compromised in an attempt to
balance interests and have the pain of compromise borne equally.


108 Resurgence represents 58.2% of the Unsecured Noteholders or $96 million in claims. The
total claim of the Unsecured Noteholders ranges from $146 million to $161 million. The affected
unsecured class, excluding aircraft financing, tax claims, the noteholders and claims under $50,000,
ranges from $116.3 million to $449.7 million depending on the resolutions of certain claims by the
Claims Officer. Resurgence represents between 15.7% - 35% of that portion of the class.


109 The total affected unsecured claims, excluding tax claims, but including aircraft financing
and noteholder claims including the unsecured portion of the Senior Secured Notes, ranges from
$673 million to $1,007 million. Resurgence represents between 9.5% - 14.3% of the total affected
unsecured creditor pool. These percentages indicate that at its very highest in a class excluding Air
Canada's assigned claims and Senior Secured's deficiency, Resurgence would only represent a
maximum of 35% of the class. In the larger class of affected unsecured it is significantly less.
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Viewed in relation to the class as a whole, there is no injustice being worked against Resurgence.


110 The thrust of the Resurgence submissions suggests a mistaken belief that they will get more
than 14 cents on liquidation. This is not borne out by the evidence and is not reasonable in the
context of the overall Plan.


b. Receipts on liquidation or bankruptcy


111 As noted above, the Monitor prepared and circulated a report on the Plan which contained a
summary of a liquidation analysis outlining the Monitor's projected realizations upon a liquidation
of CAIL ("Liquidation Analysis").


112 The Liquidation Analysis was based on: (1) the draft unaudited financial statements of
Canadian at March 31, 2000; (2) the distress values reported in independent appraisals of aircraft
and aircraft related assets obtained by CAIL in January, 2000; (3) a review of CAIL's aircraft
leasing and financing documents; and (4) discussions with CAIL Management.


113 Prior to and during the application for sanction, the Monitor responded to various requests
for information by parties involved. In particular, the Monitor provided a copy of the Liquidation
Analysis to those who requested it. Certain of the parties involved requested the opportunity to
question the Monitor further, particularly in respect to the Liquidation Analysis and this court
directed a process for the posing of those questions.


114 While there were numerous questions to which the Monitor was asked to respond, there were
several areas in which Resurgence and the Minority Shareholders took particular issue: pension plan
surplus, CRAL, international routes and tax pools. The dissenting groups asserted that these assets
represented overlooked value to the company on a liquidation basis or on a going concern basis.


Pension Plan Surplus


115 The Monitor did not attribute any value to pension plan surplus when it prepared the
Liquidation Analysis, for the following reasons:


1) The summaries of the solvency surplus/deficit positions indicated a cumulative
net deficit position for the seven registered plans, after consideration of
contingent liabilities;


2) The possibility, based on the previous splitting out of the seven plans from a
single plan in 1988, that the plans could be held to be consolidated for financial
purposes, which would remove any potential solvency surplus since the total
estimated contingent liabilities exceeded the total estimated solvency surplus;


3) The actual calculations were prepared by CAIL's actuaries and actuaries
representing the unions could conclude liabilities were greater; and


4) CAIL did not have a legal opinion confirming that surpluses belonged to CAIL.


Page 27







116 The Monitor concluded that the entitlement question would most probably have to be settled
by negotiation and/or litigation by the parties. For those reasons, the Monitor took a conservative
view and did not attribute an asset value to pension plans in the Liquidation Analysis. The Monitor
also did not include in the Liquidation Analysis any amount in respect of the claim that could be
made by members of the plan where there is an apparent deficit after deducting contingent
liabilities.


117 The issues in connection with possible pension surplus are: (1) the true amount of any of the
available surplus; and (2) the entitlement of Canadian to any such amount.


118 It is acknowledged that surplus prior to termination can be accessed through employer
contribution holidays, which Canadian has taken to the full extent permitted. However, there is no
basis that has been established for any surplus being available to be withdrawn from an ongoing
pension plan. On a pension plan termination, the amount available as a solvency surplus would first
have to be further reduced by various amounts to determine whether there was in fact any true
surplus available for distribution. Such reductions include contingent benefits payable in accordance
with the provisions of each respective pension plan, any extraordinary plan wind up cost, the
amounts of any contribution holidays taken which have not been reflected, and any litigation costs.


119 Counsel for all of Canadian's unionized employees confirmed on the record that the
respective union representatives can be expected to dispute all of these calculations as well as to
dispute entitlement.


120 There is a suggestion that there might be a total of $40 million of surplus remaining from all
pension plans after such reductions are taken into account. Apart from the issue of entitlement, this
assumes that the plans can be treated separately, that a surplus could in fact be realized on
liquidation and that the Towers Perrin calculations are not challenged. With total pension plan
assets of over $2 billion, a surplus of $40 million could quickly disappear with relatively minor
changes in the market value of the securities held or calculation of liabilities. In the circumstances,
given all the variables, I find that the existence of any surplus is doubtful at best and I am satisfied
that the Monitor's Liquidation Analysis ascribing it zero value is reasonable in this circumstances.


CRAL


121 The Monitor's liquidation analysis as at March 31, 2000 of CRAL determined that in a
distress situation, after payments were made to its creditors, there would be a deficiency of
approximately $30 million to pay Canadian Regional's unsecured creditors, which include a claim
of approximately $56.5 million due to Canadian. In arriving at this conclusion, the Monitor
reviewed internally prepared unaudited financial statements of CRAL as of March 31, 2000, the
Houlihan Lokey Howard and Zukin, distress valuation dated January 21, 2000 and the Simat
Helliesen and Eichner valuation of selected CAIL assets dated January 31, 2000 for certain aircraft
related materials and engines, rotables and spares. The Avitas Inc., and Avmark Inc. reports were
used for the distress values on CRAL's aircraft and the CRAL aircraft lease documentation. The
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Monitor also performed its own analysis of CRAL's liquidation value, which involved analysis of
the reports provided and details of its analysis were outlined in the Liquidation Analysis.


122 For the purpose of the Liquidation Analysis, the Monitor did not consider other airlines as
comparable for evaluation purposes, as the Monitor's valuation was performed on a distressed sale
basis. The Monitor further assumed that without CAIL's national and international network to feed
traffic into and a source of standby financing, and considering the inevitable negative publicity
which a failure of CAIL would produce, CRAL would immediately stop operations as well.


123 Mr. Peterson testified that CRAL was worth $260 million to Air Canada, based on Air
Canada being a special buyer who could integrate CRAL, on a going concern basis, into its
network. The Liquidation Analysis assumed the windup of each of CRAL and CAIL, a completely
different scenario.


124 There is no evidence that there was a potential purchaser for CRAL who would be prepared
to acquire CRAL or the operations of CRAL 98 for any significant sum or at all. CRAL has value to
CAIL, and in turn, could provide value to Air Canada, but this value is attributable to its ability to
feed traffic to and take traffic from the national and international service operated by CAIL. In my
view, the Monitor was aware of these features and properly considered these factors in assessing the
value of CRAL on a liquidation of CAIL.


125 If CAIL were to cease operations, the evidence is clear that CRAL would be obliged to do so
as well immediately. The travelling public, shippers, trade suppliers, and others would make no
distinction between CAIL and CRAL and there would be no going concern for Air Canada to
acquire.


International Routes


126 The Monitor ascribed no value to Canadian's international routes in the Liquidation Analysis.
In discussions with CAIL management and experts available in its aviation group, the Monitor was
advised that international routes are unassignable licenses and not property rights. They do not
appear as assets in CAIL's financials. Mr. Carty and Mr. Peterson explained that routes and slots are
not treated as assets by airlines, but rather as rights in the control of the Government of Canada. In
the event of bankruptcy/receivership of CAIL, CAIL's trustee/receiver could not sell them and
accordingly they are of no value to CAIL.


127 Evidence was led that on June 23, 1999 Air Canada made an offer to purchase CAIL's
international routes for $400 million cash plus $125 million for aircraft spares and inventory, along
with the assumption of certain debt and lease obligations for the aircraft required for the
international routes. CAIL evaluated the Air Canada offer and concluded that the proposed purchase
price was insufficient to permit it to continue carrying on business in the absence of its international
routes. Mr. Carty testified that something in the range of $2 billion would be required.
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128 CAIL was in desperate need of cash in mid December, 1999. CAIL agreed to sell its Toronto
- Tokyo route for $25 million. The evidence, however, indicated that the price for the Toronto -
Tokyo route was not derived from a valuation, but rather was what CAIL asked for, based on its
then-current cash flow requirements. Air Canada and CAIL obtained Government approval for the
transfer on December 21, 2000.


129 Resurgence complained that despite this evidence of offers for purchase and actual sales of
international routes and other evidence of sales of slots, the Monitor did not include Canadian's
international routes in the Liquidation Analysis and only attributed a total of $66 million for all
intangibles of Canadian. There is some evidence that slots at some foreign airports may be bought
or sold in some fashion. However, there is insufficient evidence to attribute any value to other slots
which CAIL has at foreign airports. It would appear given the regulation of the airline industry, in
particular, the Aeronautics Act and the Canada Transportation Act, that international routes for a
Canadian air carrier only have full value to the extent of federal government support for the transfer
or sale, and its preparedness to allow the then-current license holder to sell rather than act
unilaterally to change the designation. The federal government was prepared to allow CAIL to sell
its Toronto - Tokyo route to Air Canada in light of CAIL's severe financial difficulty and the
certainty of cessation of operations during the Christmas holiday season in the absence of such a
sale.


130 Further, statements made by CAIL in mid-1999 as to the value of its international routes and
operations in response to an offer by Air Canada, reflected the amount CAIL needed to sustain
liquidity without its international routes and was not a representation of market value of what could
realistically be obtained from an arms length purchaser. The Monitor concluded on its investigation
that CAIL's Narida and Heathrow slots had a realizable value of $66 million, which it included in
the Liquidation Analysis. I find that this conclusion is supportable and that the Monitor properly
concluded that there were no other rights which ought to have been assigned value.


Tax Pools


131 There are four tax pools identified by Resurgence and the Minority Shareholders that are
material: capital losses at the CAC level, undepreciated capital cost pools, operating losses incurred
by Canadian and potential for losses to be reinstated upon repayment of fuel tax rebates by CAIL.


Capital Loss Pools


132 The capital loss pools at CAC will not be available to Air Canada since CAC is to be left out
of the corporate reorganization and will be severed from CAIL. Those capital losses can essentially
only be used to absorb a portion of the debt forgiveness liability associated with the restructuring.
CAC, who has virtually all of its senior debt compromised in the plan, receives compensation for
this small advantage, which cost them nothing.


Undepreciated capital cost ("UCC")
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133 There is no benefit to Air Canada in the pools of UCC unless it were established that the
UCC pools are in excess of the fair market value of the relevant assets, since Air Canada could
create the same pools by simply buying the assets on a liquidation at fair market value. Mr. Peterson
understood this pool of UCC to be approximately $700 million. There is no evidence that the UCC
pool, however, could be considered to be a source of benefit. There is no evidence that this amount
is any greater than fair market value.


Operating Losses


134 The third tax pool complained of is the operating losses. The debt forgiven as a result of the
Plan will erase any operating losses from prior years to the extent of such forgiven debt.


Fuel tax rebates


135 The fourth tax pool relates to the fuel tax rebates system taken advantage of by CAIL in past
years. The evidence is that on a consolidated basis the total potential amount of this pool is $297
million. According to Mr. Carty's testimony, CAIL has not been taxable in his ten years as Chief
Financial Officer. The losses which it has generated for tax purposes have been sold on a 10 - 1
basis to the government in order to receive rebates of excise tax paid for fuel. The losses can be
restored retroactively if the rebates are repaid, but the losses can only be carried forward for a
maximum of seven years. The evidence of Mr. Peterson indicates that Air Canada has no plan to use
those alleged losses and in order for them to be useful to Air Canada, Air Canada would have to
complete a legal merger with CAIL, which is not provided for in the plan and is not contemplated
by Air Canada until some uncertain future date. In my view, the Monitor's conclusion that there was
no value to any tax pools in the Liquidation Analysis is sound.


136 Those opposed to the Plan have raised the spectre that there may be value unaccounted for in
this liquidation analysis or otherwise. Given the findings above, this is merely speculation and is
unsupported by any concrete evidence.


c. Alternatives to the Plan


137 When presented with a plan, affected stakeholders must weigh their options in the light of
commercial reality. Those options are typically liquidation measured against the plan proposed. If
not put forward, a hope for a different or more favourable plan is not an option and no basis upon
which to assess fairness. On a purposive approach to the CCAA, what is fair and reasonable must be
assessed against the effect of the Plan on the creditors and their various claims, in the context of
their response to the plan. Stakeholders are expected to decide their fate based on realistic,
commercially viable alternatives (generally seen as the prime motivating factor in any business
decision) and not on speculative desires or hope for the future. As Farley J. stated in Re T. Eaton
Co., [1999] O.J. No. 4216 (Ont. Sup. Ct.) at paragraph 6:


One has to be cognizant of the function of a balancing of their prejudices.
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Positions must be realistically assessed and weighed, all in the light of what an
alternative to a successful plan would be. Wishes are not a firm foundation on
which to build a plan; nor are ransom demands.


138 The evidence is overwhelming that all other options have been exhausted and have resulted
in failure. The concern of those opposed suggests that there is a better plan that Air Canada can put
forward. I note that significant enhancements were made to the plan during the process. In any case,
this is the Plan that has been voted on. The evidence makes it clear that there is not another plan
forthcoming. As noted by Farley J. in T. Eaton Co, supra, "no one presented an alternative plan for
the interested parties to vote on" (para. 8).


d. Oppression


Oppression and the CCAA


139 Resurgence and the Minority Shareholders originally claimed that the Plan proponents, CAC
and CAIL and the Plan supporters 853350 and Air Canada had oppressed, unfairly disregarded or
unfairly prejudiced their interests, under Section 234 of the ABCA. The Minority Shareholders (for
reasons that will appear obvious) have abandoned that position.


140 Section 234 gives the court wide discretion to remedy corporate conduct that is unfair. As
remedial legislation, it attempts to balance the interests of shareholders, creditors and management
to ensure adequate investor protection and maximum management flexibility. The Act requires the
court to judge the conduct of the company and the majority in the context of equity and fairness:
First Edmonton Place Ltd. v. 315888 Alberta Ltd., (1988) 40 B.L.R.28 (Alta. Q.B.). Equity and
fairness are measured against or considered in the context of the rights, interests or reasonable
expectations of the complainants: Re Diligenti v. RWMD Operations Kelowna (1976), 1 B.C.L.R.
36 (S.C).


141 The starting point in any determination of oppression requires an understanding as to what
the rights, interests, and reasonable expectations are and what the damaging or detrimental effect is
on them. MacDonald J. stated in First Edmonton Place, supra at 57:


In deciding what is unfair, the history and nature of the corporation, the essential
nature of the relationship between the corporation and the creditor, the type of
rights affected in general commercial practice should all be material. More
concretely, the test of unfair prejudice or unfair disregard should encompass the
following considerations: The protection of the underlying expectation of a
creditor in the arrangement with the corporation, the extent to which the acts
complained of were unforeseeable where the creditor could not reasonably have
protected itself from such acts and the detriment to the interests of the creditor.
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142 While expectations vary considerably with the size, structure, and value of the corporation,
all expectations must be reasonably and objectively assessed: Pente Investment Management Ltd. v.
Schneider Corp. (1998), 42 O.R. (3d) 177 (C.A.).


143 Where a company is insolvent, only the creditors maintain a meaningful stake in its assets.
Through the mechanism of liquidation or insolvency legislation, the interests of shareholders are
pushed to the bottom rung of the priority ladder. The expectations of creditors and shareholders
must be viewed and measured against an altered financial and legal landscape. Shareholders cannot
reasonably expect to maintain a financial interest in an insolvent company where creditors' claims
are not being paid in full. It is through the lens of insolvency that the court must consider whether
the acts of the company are in fact oppressive, unfairly prejudicial or unfairly disregarded. CCAA
proceedings have recognized that shareholders may not have "a true interest to be protected"
because there is no reasonable prospect of economic value to be realized by the shareholders given
the existing financial misfortunes of the company: Re Royal Oak Mines Ltd., supra, para. 4., Re
Cadillac Fairview, [1995] O.J. 707 (Ont. Sup. Ct), and Re T. Eaton Company, supra.


144 To avail itself of the protection of the CCAA, a company must be insolvent. The CCAA
considers the hierarchy of interests and assesses fairness and reasonableness in that context. The
court's mandate not to sanction a plan in the absence of fairness necessitates the determination as to
whether the complaints of dissenting creditors and shareholders are legitimate, bearing in mind the
company's financial state. The articulated purpose of the Act and the jurisprudence interpreting it,
"widens the lens" to balance a broader range of interests that includes creditors and shareholders
and beyond to the company, the employees and the public, and tests the fairness of the plan with
reference to its impact on all of the constituents.


145 It is through the lens of insolvency legislation that the rights and interests of both
shareholders and creditors must be considered. The reduction or elimination of rights of both groups
is a function of the insolvency and not of oppressive conduct in the operation of the CCAA. The
antithesis of oppression is fairness, the guiding test for judicial sanction. If a plan unfairly
disregards or is unfairly prejudicial it will not be approved. However, the court retains the power to
compromise or prejudice rights to effect a broader purpose, the restructuring of an insolvent
company, provided that the plan does so in a fair manner.


Oppression allegations by Resurgence


146 Resurgence alleges that it has been oppressed or had its rights disregarded because the
Petitioners and Air Canada disregarded the specific provisions of their trust indenture, that Air
Canada and 853350 dealt with other creditors outside of the CCAA, refusing to negotiate with
Resurgence and that they are generally being treated inequitably under the Plan.


147 The trust indenture under which the Unsecured Notes were issued required that upon a
"change of control", 101% of the principal owing thereunder, plus interest would be immediately
due and payable. Resurgence alleges that Air Canada, through 853350, caused CAC and CAIL to
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purposely fail to honour this term. Canadian acknowledges that the trust indenture was breached.
On February 1, 2000, Canadian announced a moratorium on payments to lessors and lenders,
including the Unsecured Noteholders. As a result of this moratorium, Canadian defaulted on the
payments due under its various credit facilities and aircraft leases.


148 The moratorium was not directed solely at the Unsecured Noteholders. It had the same
impact on other creditors, secured and unsecured. Canadian, as a result of the moratorium, breached
other contractual relationships with various creditors. The breach of contract is not sufficient to
found a claim for oppression in this case. Given Canadian's insolvency, which Resurgence
recognized, it cannot be said that there was a reasonable expectation that it would be paid in full
under the terms of the trust indenture, particularly when Canadian had ceased making payments to
other creditors as well.


149 It is asserted that because the Plan proponents engaged in a restructuring of Canadian's debt
before the filing under the CCAA, that its use of the Act for only a small group of creditors, which
includes Resurgence is somehow oppressive.


150 At the outset, it cannot be overlooked that the CCAA does not require that a compromise be
proposed to all creditors of an insolvent company. The CCAA is a flexible, remedial statute which
recognizes the unique circumstances that lead to and away from insolvency.


151 Next, Air Canada made it clear beginning in the fall of 1999 that Canadian would have to
complete a financial restructuring so as to permit Air Canada to acquire CAIL on a financially
sound basis and as a wholly owned subsidiary. Following the implementation of the moratorium,
absent which Canadian could not have continued to operate, Canadian and Air Canada commenced
efforts to restructure significant obligations by consent. They perceived that further damage to
public confidence that a CCAA filing could produce, required Canadian to secure a substantial
measure of creditor support in advance of any public filing for court protection. Before the
Petitioners started the CCAA proceedings on March 24, 2000, Air Canada, CAIL and lessors of 59
aircraft in its fleet had reached agreement in principle on the restructuring plan.


152 The purpose of the CCAA is to create an environment for negotiations and compromise.
Often it is the stay of proceedings that creates the necessary stability for that process to unfold.
Negotiations with certain key creditors in advance of the CCAA filing, rather than being oppressive
or conspiratorial, are to be encouraged as a matter of principle if their impact is to provide a firm
foundation for a restructuring. Certainly in this case, they were of critical importance, staving off
liquidation, preserving cash flow and allowing the Plan to proceed. Rather than being detrimental or
prejudicial to the interests of the other stakeholders, including Resurgence, it was beneficial to
Canadian and all of its stakeholders.


153 Resurgence complained that certain transfers of assets to Air Canada and its actions in
consolidating the operations of the two entities prior to the initiation of the CCAA proceedings were
unfairly prejudicial to it.
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154 The evidence demonstrates that the sales of the Toronto - Tokyo route, the Dash 8s and the
simulators were at the suggestion of Canadian, who was in desperate need of operating cash. Air
Canada paid what Canadian asked, based on its cash flow requirements. The evidence established
that absent the injection of cash at that critical juncture, Canadian would have ceased operations. It
is for that reason that the Government of Canada willingly provided the approval for the transfer on
December 21, 2000.


155 Similarly, the renegotiation of CAIL's aircraft leases to reflect market rates supported by Air
Canada covenant or guarantee has been previously dealt with by this court and found to have been
in the best interest of Canadian, not to its detriment. The evidence establishes that the financial
support and corporate integration that has been provided by Air Canada was not only in Canadian's
best interest, but its only option for survival. The suggestion that the renegotiations of these leases,
various sales and the operational realignment represents an assumption of a benefit by Air Canada
to the detriment of Canadian is not supported by the evidence.


156 I find the transactions predating the CCAA proceedings, were in fact Canadian's life blood in
ensuring some degree of liquidity and stability within which to conduct an orderly restructuring of
its debt. There was no detriment to Canadian or to its creditors, including its unsecured creditors.
That Air Canada and Canadian were so successful in negotiating agreements with their major
creditors, including aircraft financiers, without resorting to a stay under the CCAA underscores the
serious distress Canadian was in and its lenders recognition of the viability of the proposed Plan.


157 Resurgence complained that other significant groups held negotiations with Canadian. The
evidence indicates that a meeting was held with Mr. Symington, Managing Director of Resurgence,
in Toronto in March 2000. It was made clear to Resurgence that the pool of unsecured creditors
would be somewhere between $500 and $700 million and that Resurgence would be included
within that class. To the extent that the versions of this meeting differ, I prefer and accept the
evidence of Mr. Carty. Resurgence wished to play a significant role in the debt restructuring and
indicated it was prepared to utilize the litigation process to achieve a satisfactory result for itself. It
is therefore understandable that no further negotiations took place. Nevertheless, the original offer
to affected unsecured creditors has been enhanced since the filing of the plan on April 25, 2000. The
enhancements to unsecured claims involved the removal of the cap on the unsecured pool and an
increase from 12 to 14 cents on the dollar.


158 The findings of the Commissioner of Competition establishes beyond doubt that absent the
financial support provided by Air Canada, Canadian would have failed in December 1999. I am
unable to find on the evidence that Resurgence has been oppressed. The complaint that Air Canada
has plundered Canadian and robbed it of its assets is not supported but contradicted by the evidence.
As described above, the alternative is liquidation and in that event the Unsecured Noteholders
would receive between one and three cents on the dollar. The Monitor's conclusions in this regard
are supportable and I accept them.
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e. Unfairness to Shareholders


159 The Minority Shareholders essentially complained that they were being unfairly stripped of
their only asset in CAC - the shares of CAIL. They suggested they were being squeezed out by the
new CAC majority shareholder 853350, without any compensation or any vote. When the
reorganization is completed as contemplated by the Plan , their shares will remain in CAC but CAC
will be a bare shell.


160 They further submitted that Air Canada's cash infusion, the covenants and guarantees it has
offered to aircraft financiers, and the operational changes (including integration of schedules, "quick
win" strategies, and code sharing) have all added significant value to CAIL to the benefit of its
stakeholders, including the Minority Shareholders. They argued that they should be entitled to
continue to participate into the future and that such an expectation is legitimate and consistent with
the statements and actions of Air Canada in regard to integration. By acting to realign the airlines
before a corporate reorganization, the Minority Shareholders asserted that Air Canada has created
the expectation that it is prepared to consolidate the airlines with the participation of a minority. The
Minority Shareholders take no position with respect to the debt restructuring under the CCAA, but
ask the court to sever the corporate reorganization provisions contained in the Plan.


161 Finally, they asserted that CAIL has increased in value due to Air Canada's financial
contributions and operational changes and that accordingly, before authorizing the transfer of the
CAIL shares to 853350, the current holders of the CAIL Preferred Shares, the court must have
evidence before it to justify a transfer of 100% of the equity of CAIL to the Preferred Shares.


162 That CAC will have its shareholding in CAIL extinguished and emerge a bare shell is
acknowledged. However, the evidence makes it abundantly clear that those shares, CAC's "only
asset", have no value. That the Minority Shareholders are content to have the debt restructuring
proceed suggests by implication that they do not dispute the insolvency of both Petitioners, CAC
and CAIL.


163 The Minority Shareholders base their expectation to remain as shareholders on the actions of
Air Canada in acquiring only 82% of the CAC shares before integrating certain of the airlines'
operations. Mr. Baker (who purchased after the Plan was filed with the Court and almost six months
after the take over bid by Air Canada) suggested that the contents of the bid circular misrepresented
Air Canada's future intentions to its shareholders. The two dollar price offered and paid per share in
the bid must be viewed somewhat skeptically and in the context in which the bid arose. It does not
support the speculative view that some shareholders hold, that somehow, despite insolvency, their
shares have some value on a going concern basis. In any event, any claim for misrepresentation that
Minority Shareholders might have arising from the take over bid circular against Air Canada or
853350 , if any, is unaffected by the Plan and may be pursued after the stay is lifted.


164 In considering Resurgence's claim of oppression I have already found that the financial
support of Air Canada during this restructuring period has benefited Canadian and its stakeholders.
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Air Canada's financial support and the integration of the two airlines has been critical to keeping
Canadian afloat. The evidence makes it abundantly clear that without this support Canadian would
have ceased operations. However it has not transformed CAIL or CAC into solvent companies.


165 The Minority Shareholders raise concerns about assets that are ascribed limited or no value
in the Monitor's report as does Resurgence (although to support an opposite proposition).
Considerable argument was directed to the future operational savings and profitability forecasted
for Air Canada, its subsidiaries and CAIL and its subsidiaries. Mr. Peterson estimated it to be in the
order of $650 to $800 million on an annual basis, commencing in 2001. The Minority Shareholders
point to the tax pools of a restructured company that they submit will be of great value once CAIL
becomes profitable as anticipated. They point to a pension surplus that at the very least has value by
virtue of the contribution holidays that it affords. They also look to the value of the compromised
claims of the restructuring itself which they submit are in the order of $449 million. They submit
these cumulative benefits add value, currently or at least realizable in the future. In sharp contrast to
the Resurgence position that these acts constitute oppressive behaviour, the Minority Shareholders
view them as enhancing the value of their shares. They go so far as to suggest that there may well
be a current going concern value of the CAC shares that has been conveniently ignored or
unquantified and that the Petitioners must put evidence before the court as to what that value is.


166 These arguments overlook several important facts, the most significant being that CAC and
CAIL are insolvent and will remain insolvent until the debt restructuring is fully implemented.
These companies are not just technically or temporarily insolvent, they are massively insolvent. Air
Canada will have invested upward of $3 billion to complete the restructuring, while the Minority
Shareholders have contributed nothing. Further, it was a fundamental condition of Air Canada's
support of this Plan that it become the sole owner of CAIL. It has been suggested by some that Air
Canada's share purchase at two dollars per share in December 1999 was unfairly prejudicial to CAC
and CAIL's creditors. Objectively, any expectation by Minority Shareholders that they should be
able to participate in a restructured CAIL is not reasonable.


167 The Minority Shareholders asserted the plan is unfair because the effect of the reorganization
is to extinguish the common shares of CAIL held by CAC and to convert the voting and non-voting
Preferred Shares of CAIL into common shares of CAIL. They submit there is no expert valuation or
other evidence to justify the transfer of CAIL's equity to the Preferred Shares. There is no equity in
the CAIL shares to transfer. The year end financials show CAIL's shareholder equity at a deficit of
$790 million. The Preferred Shares have a liquidation preference of $347 million. There is no
evidence to suggest that Air Canada's interim support has rendered either of these companies
solvent, it has simply permitted operations to continue. In fact, the unaudited consolidated financial
statements of CAC for the quarter ended March 31, 2000 show total shareholders equity went from
a deficit of $790 million to a deficit of $1.214 million, an erosion of $424 million.


168 The Minority Shareholders' submission attempts to compare and contrast the rights and
expectations of the CAIL preferred shares as against the CAC common shares. This is not a
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meaningful exercise; the Petitioners are not submitting that the Preferred Shares have value and the
evidence demonstrates unequivocally that they do not. The Preferred Shares are merely being
utilized as a corporate vehicle to allow CAIL to become a wholly owned subsidiary of Air Canada.
For example, the same result could have been achieved by issuing new shares rather than changing
the designation of 853350's Preferred Shares in CAIL.


169 The Minority Shareholders have asked the court to sever the reorganization from the debt
restructuring, to permit them to participate in whatever future benefit might be derived from the
restructured CAIL. However, a fundamental condition of this Plan and the expressed intention of
Air Canada on numerous occasions is that CAIL become a wholly owned subsidiary. To suggest the
court ought to sever this reorganization from the debt restructuring fails to account for the fact that
it is not two plans but an integral part of a single plan. To accede to this request would create an
injustice to creditors whose claims are being seriously compromised, and doom the entire Plan to
failure. Quite simply, the Plan's funder will not support a severed plan.


170 Finally, the future profits to be derived by Air Canada are not a relevant consideration. While
the object of any plan under the CCAA is to create a viable emerging entity, the germane issue is
what a prospective purchaser is prepared to pay in the circumstances. Here, we have the one and
only offer on the table, Canadian's last and only chance. The evidence demonstrates this offer is
preferable to those who have a remaining interest to a liquidation. Where secured creditors have
compromised their claims and unsecured creditors are accepting 14 cents on the dollar in a potential
pool of unsecured claims totalling possibly in excess of $1 billion, it is not unfair that shareholders
receive nothing.


e. The Public Interest


171 In this case, the court cannot limit its assessment of fairness to how the Plan affects the direct
participants. The business of the Petitioners as a national and international airline employing over
16,000 people must be taken into account.


172 In his often cited article, Reorganizations Under the Companies' Creditors Arrangement Act
(1947), 25 Can.Bar R.ev. 587 at 593 Stanley Edwards stated:


Another reason which is usually operative in favour of reorganization is the
interest of the public in the continuation of the enterprise, particularly if the
company supplies commodities or services that are necessary or desirable to
large numbers of consumers, or if it employs large numbers of workers who
would be thrown out of employment by its liquidation. This public interest may
be reflected in the decisions of the creditors and shareholders of the company and
is undoubtedly a factor which a court would wish to consider in deciding whether
to sanction an arrangement under the C.C.A.A.


173 In Re Repap British Columbia Inc. (1998), 1 C.B.R. (4th) 49 (B.C.S.C.) the court noted that


Page 38







the fairness of the plan must be measured against the overall economic and business environment
and against the interests of the citizens of British Columbia who are affected as "shareholders" of
the company, and creditors, of suppliers, employees and competitors of the company. The court
approved the plan even though it was unable to conclude that it was necessarily fair and reasonable.
In Re Quintette Coal Ltd., supra, Thackray J. acknowledged the significance of the coal mine to the
British Columbia economy, its importance to the people who lived and worked in the region and to
the employees of the company and their families. Other cases in which the court considered the
public interest in determining whether to sanction a plan under the CCAA include Canadian Red
Cross Society (Re), (1998),5 C.B.R. (4th) 299 (Ont. Gen. Div.) and Algoma Steel Corp. v. Royal
Bank of Canada (Trustee of), [1992] O.J. No. 795 (Ont. Gen. Div.)


174 The economic and social impacts of a plan are important and legitimate considerations. Even
in insolvency, companies are more than just assets and liabilities. The fate of a company is
inextricably tied to those who depend on it in various ways. It is difficult to imagine a case where
the economic and social impacts of a liquidation could be more catastrophic. It would undoubtedly
be felt by Canadian air travellers across the country. The effect would not be a mere ripple, but
more akin to a tidal wave from coast to coast that would result in chaos to the Canadian
transportation system.


175 More than sixteen thousand unionized employees of CAIL and CRAL appeared through
counsel. The unions and their membership strongly support the Plan. The unions represented
included the Airline Pilots Association International, the International Association of Machinists
and Aerospace Workers, Transportation District 104, Canadian Union of Public Employees, and the
Canadian Auto Workers Union. They represent pilots, ground workers and cabin personnel. The
unions submit that it is essential that the employee protections arising from the current restructuring
of Canadian not be jeopardized by a bankruptcy, receivership or other liquidation. Liquidation
would be devastating to the employees and also to the local and national economies. The unions
emphasize that the Plan safeguards the employment and job dignity protection negotiated by the
unions for their members. Further, the court was reminded that the unions and their members have
played a key role over the last fifteen years or more in working with Canadian and responsible
governments to ensure that Canadian survived and jobs were maintained.


176 The Calgary and Edmonton Airport authorities, which are not for profit corporations, also
supported the Plan. CAIL's obligations to the airport authorities are not being compromised under
the Plan. However, in a liquidation scenario, the airport authorities submitted that a liquidation
would have severe financial consequences to them and have potential for severe disruption in the
operation of the airports.


177 The representations of the Government of Canada are also compelling. Approximately one
year ago, CAIL approached the Transport Department to inquire as to what solution could be found
to salvage their ailing company. The Government saw fit to issue an order in council, pursuant to
section 47 of the Transportation Act, which allowed an opportunity for CAIL to approach other
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entities to see if a permanent solution could be found. A standing committee in the House of
Commons reviewed a framework for the restructuring of the airline industry, recommendations
were made and undertakings were given by Air Canada. The Government was driven by a mandate
to protect consumers and promote competition. It submitted that the Plan is a major component of
the industry restructuring. Bill C-26, which addresses the restructuring of the industry, has passed
through the House of Commons and is presently before the Senate. The Competition Bureau has
accepted that Air Canada has the only offer on the table and has worked very closely with the
parties to ensure that the interests of consumers, employees, small carriers, and smaller
communities will be protected.


178 In summary, in assessing whether a plan is fair and reasonable, courts have emphasized that
perfection is not required: see for example Wandlyn Inns Ltd. (Re) (1992), 15 C.B.R. (3d) 316
(N.BQ.B), Quintette Coal, supra and Repap, supra. Rather, various rights and remedies must be
sacrificed to varying degrees to result in a reasonable, viable compromise for all concerned. The
court is required to view the "big picture" of the plan and assess its impact as a whole. I return to
Algoma Steel v. Royal Bank of Canada., supra at 9 in which Farley J. endorsed this approach:


What might appear on the surface to be unfair to one party when viewed in
relation to all other parties may be considered to be quite appropriate.


179 Fairness and reasonableness are not abstract notions, but must be measured against the
available commercial alternatives. The triggering of the statute, namely insolvency, recognizes a
fundamental flaw within the company. In these imperfect circumstances there can never be a perfect
plan, but rather only one that is supportable. As stated in Re Sammi Atlas Inc., (1998), 3 C.B.R.
(4th) 171 at 173 (Ont. Sup. Ct.) at 173:


A plan under the CCAA is a compromise; it cannot be expected to be perfect. It
should be approved if it is fair, reasonable and equitable. Equitable treatment is
not necessarily equal treatment. Equal treatment may be contrary to equitable
treatment.


180 I find that in all the circumstances, the Plan is fair and reasonable.


IV. CONCLUSION


181 The Plan has obtained the support of many affected creditors, including virtually all aircraft
financiers, holders of executory contracts, AMR, Loyalty Group and the Senior Secured
Noteholders.


182 Use of these proceedings has avoided triggering more than $1.2 billion of incremental
claims. These include claims of passengers with pre-paid tickets, employees, landlords and other
parties with ongoing executory contracts, trade creditors and suppliers.
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183 This Plan represents a solid chance for the continued existence of Canadian. It preserves
CAIL as a business entity. It maintains over 16,000 jobs. Suppliers and trade creditors are kept
whole. It protects consumers and preserves the integrity of our national transportation system while
we move towards a new regulatory framework. The extensive efforts by Canadian and Air Canada,
the compromises made by stakeholders both within and without the proceedings and the
commitment of the Government of Canada inspire confidence in a positive result.


184 I agree with the opposing parties that the Plan is not perfect, but it is neither illegal nor
oppressive. Beyond its fair and reasonable balancing of interests, the Plan is a result of bona fide
efforts by all concerned and indeed is the only alternative to bankruptcy as ten years of struggle and
creative attempts at restructuring by Canadian clearly demonstrate. This Plan is one step toward a
new era of airline profitability that hopefully will protect consumers by promoting affordable and
accessible air travel to all Canadians.


185 The Plan deserves the sanction of this court and it is hereby granted. The application
pursuant to section 185 of the ABCA is granted. The application for declarations sought by
Resurgence are dismissed. The application of the Minority Shareholders is dismissed.


PAPERNY J.
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CANADIAN LAWN MOWER CLASS ACTION 
NATIONAL SETTLEMENT AGREEMENT 


RECITALS 


A.  WHEREAS the Proceedings have been commenced by the Plaintiffs in Ontario and 
Quebec which allege that the Settling Defendants participated in an unlawful conspiracy to 
raise, fix, maintain or stabilize the price of lawn mowers in Canada, lessen unduly competition in 
the production, manufacture, sale and/or supply of lawn mowers and lawn mower engines in 
Canada, and/or to conduct business contrary to Part VI of the Competition Act, section 7 of the 
Consumer Packaging and Labelling Act and the common law; 


B.  WHEREAS the Settling Defendants have denied, and continue to deny, each and every 
claim and allegation of wrongdoing and any and all allegations that the Plaintiffs have suffered 
any damage whatsoever, have been harmed in any way, or are entitled to any relief as a result 
of any conduct on the part of the Settling Defendants as alleged by the Plaintiffs in the 
Proceedings or at all; 


C.  WHEREAS the Plaintiffs and Class Counsel have reviewed and fully understand the 
terms of this Settlement Agreement and, based on their analyses of the facts and law applicable 
to the Plaintiffs’ claims, and having regard to the burdens and expense in prosecuting the 
Proceedings, including the risks and uncertainties associated with trials and appeals, the 
Plaintiffs and Class Counsel have concluded that this Settlement Agreement is fair, reasonable 
and in the best interests of the Plaintiffs and the classes they seek to represent; 


D.  WHEREAS the Plaintiffs, Class Counsel and the Settling Defendants agree that neither 
this Settlement Agreement nor any statement made in the negotiation thereof shall be deemed 
or construed to be an admission by or evidence against the Settling Defendants or evidence of 
the truth of any of the Plaintiffs’ allegations against the Settling Defendants, which the Settling 
Defendants expressly deny; 


E.  WHEREAS the Settling Defendants are entering into this Settlement Agreement in order 
to achieve a final and national resolution of all claims asserted or which could have been 
asserted against them in the Proceedings, and to avoid further expense, inconvenience and the 
distraction of burdensome and protracted litigation; 


F.  WHEREAS the Parties therefore wish to, and hereby do, finally resolve on a national 
basis, without admission of liability, the Proceedings as against the Settling Defendants;  


G. WHEREAS for the purposes of settlement only and contingent on approvals by the 
Courts as provided for in this Settlement Agreement, the Parties have consented to certification 
and authorization of the Proceedings as class proceedings and have consented to a Settlement 
Class and a Common Issue in the Proceedings; and, 


H.  WHEREAS the Plaintiffs assert that they are adequate class representatives for the 
Settlement Class and will seek to be appointed representative plaintiffs in their respective 
Proceedings; 


NOW THEREFORE, in consideration of the covenants, agreements and releases set 
forth herein and for other good and valuable consideration, the receipt and sufficiency of which 
is hereby acknowledged, it is agreed by the Parties that the Proceedings be settled and 
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dismissed on the merits with prejudice as against the Settling Defendants, without costs as to 
the Plaintiffs (other than contingency fees which may be awarded out of the Settlement Amount 
to Class Counsel), the classes they seek to represent, or to the Settling Defendants, subject to 
the approval of the Court, on the following terms and conditions: 


ARTICLE I 
DEFINITIONS 


For the purpose of this Settlement Agreement only, including the Recitals and Schedules 
hereto: 


(a) Account means an interest bearing trust account at a Canadian Schedule 1 
bank in Ontario under the control of Class Counsel for the benefit of Settlement 
Class Members. 


(b) Administration Expenses means all fees, disbursements, expenses, costs, 
taxes and any other amounts incurred or payable by the Plaintiffs, Class Counsel 
or otherwise for the approval, implementation and operation of this Settlement 
Agreement, including the costs of notices and claims administration but excluding 
Class Counsel Fees. 


(c) Briggs means Briggs & Stratton Canada Inc. and Briggs & Stratton Corporation, 
any and all of their subsidiaries and affiliates, and all of their respective present 
and former, direct and indirect parents, subsidiaries, divisions, affiliates, partners, 
joint ventures, insurers, and all other persons, partnerships or corporations with 
whom any of the former have been, or are now, affiliated, and their respective 
past, present and future officers, directors, accountants and auditors, 
consultants, employees, agents, shareholders, attorneys, trustees, servants and 
representatives; and the predecessors, successors, purchasers, heirs, executors, 
administrators and assigns of each of the foregoing.  


(d) Claims Administrator means the person proposed by Class Counsel and 
appointed by the Court to administer the Settlement Amount for the benefit of 
class members, and any employees of such firm. 


(e) Class Counsel means Ontario Counsel and Quebec Counsel. 


(f) Class Counsel Fees include the fees, disbursements, costs, interest, GST, HST, 
QST and other applicable taxes or charges of Class Counsel. 


(g) Class Period means January 1, 1994 to December 31, 2012.  


(h) Common Issue in each Proceeding means: Did the Defendants, or any of them, 
conspire and/or agree with each other to fix, maintain, raise or stabilize the prices 
of Lawn Mowers in Canada during the Class Period? 


(i) Courts means the Ontario Court and the Quebec Court. 


(j) Deere means John Deere Canada ULC and Deere & Company, any and all of 
their subsidiaries and affiliates, and all of their respective present and former, 
direct and indirect parents, subsidiaries, divisions, affiliates, partners, joint 
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ventures, insurers, and all other persons, partnerships or corporations with whom 
any of the former have been, or are now, affiliated, and their respective past, 
present and future officers, directors, accountants and auditors, employees, 
agents, shareholders, attorneys, trustees, servants and representatives; and the 
predecessors, successors, purchasers, heirs, executors, administrators and 
assigns of each of the foregoing. 


(k) Defendants means the entities named as defendants in the Proceedings as set 
out in Schedule A. 


(l) Distribution Protocol means the plan for distributing the Settlement Amount 
and accrued interest, in whole or in part, as established by Class Counsel and 
approved by the Courts. 


(m) Effective Date means the date when Final Orders have been issued by the 
Courts approving this Settlement Agreement. 


(n) Electrolux - means Electrolux Canada Corp. and Electrolux Home Products, 
Inc., any and all of their subsidiaries and affiliates, and all of their respective 
present and former, direct and indirect parents, subsidiaries, divisions, affiliates, 
partners, joint ventures, insurers, and all other persons, partnerships or 
corporations with whom any of the former have been, or are now, affiliated, and 
their respective past, present and future officers, directors, accountants and 
auditors, employees, agents, shareholders, attorneys, trustees, servants and 
representatives; and the predecessors, successors, purchasers, heirs, executors, 
administrators and assigns of each of the foregoing. 


(o) Excluded Person means (i) each Defendant, any entity in which a Defendant 
has a controlling interest or which has a controlling interest in any Defendant and 
Defendants’ legal representatives, predecessors, successors and assigns; and 
(ii) Defendants’ employees, officers, directors, agents and representatives and 
their family members. 


(p) Final Order means a final judgment entered by the Courts in respect of the 
approval of this Settlement Agreement once the time to appeal such judgments 
has expired without any appeal being taken, if an appeal lies, or once there has 
been affirmation of the certification or authorization of the Proceedings as a class 
proceeding and the approval of this Settlement Agreement upon a final 
disposition of all appeals. 


(q) Husqvarna means Husqvarna Canada Corp. and Husqvarna Consumer Outdoor 
Products N.A., Inc., any and all of their subsidiaries and affiliates, and all of their 
respective present and former, direct and indirect parents, subsidiaries, divisions, 
affiliates, partners, joint ventures, insurers, and all other persons, partnerships or 
corporations with whom any of the former have been, or are now, affiliated, and 
their respective past, present and future officers, directors, accountants and 
auditors, employees, agents, shareholders, attorneys, trustees, servants and 
representatives; and the predecessors, successors, purchasers, heirs, executors, 
administrators and assigns of each of the foregoing. 
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(r) Kohler means Kohler Canada Co. and Kohler Co., any and all of their 
subsidiaries and affiliates, and all of their respective present and former, direct 
and indirect parents, subsidiaries, divisions, affiliates, partners, joint ventures, 
insurers, and all other persons, partnerships or corporations with whom any of 
the former have been, or are now, affiliated, and their respective past, present 
and future officers, directors, accountants and auditors, employees, agents, 
shareholders, attorneys, trustees, servants and representatives; and the 
predecessors, successors, purchasers, heirs, executors, administrators and 
assigns of each of the foregoing. 


(s) Lawn Mowers means lawn mowers designed, manufactured or labeled by any 
Defendant for ultimate sale, including retail sale, in Canada containing a gas 
combustible engine labeled at 30 horsepower or less. 


(t) MTD Settlement means the national settlement agreement entered into between 
the Plaintiffs and MTD Products Limited, MTD Products Inc., Sears Canada Inc., 
Sears, Roebuck and Co., and Sears Holding Corporation dated September 29, 
2010. 


(u) Non-Settling Defendants means Tecumseh Products of Canada, Limited, 
Tecumseh Products Company, Platinum Equity, LLC, Canadian Kawasaki 
Motors Inc., Kawasaki Motors Corp., USA, Honda Canada Inc. and American 
Honda Motor Co., Inc. 


(v) Ontario Counsel means Harrison Pensa LLP. 


(w) Ontario Court means the Ontario Superior Court of Justice. 


(x) Opt-Out Deadline means the date which is sixty (60) days after the date on 
which the notice of certification and settlement approval hearing is first published 
or as ordered by the Court.  


(y) Other Actions means actions or proceedings against the Settling Defendants, 
other than the Proceedings, to the extent that such actions or proceedings relate 
to Released Claims commenced by a Settlement Class Member either before or 
after the Effective Date. 


(z) Parties means the Plaintiffs, Settlement Class Members and the Settling 
Defendants. 


(aa) Plaintiffs means the individuals named as plaintiffs in the Proceedings as set out 
in Schedule A. 


(bb) Proceeding means either Ontario Court File No. 766-2010 (London) and 
Quebec Court (District of Montreal) Action No. 500-06-000507-109 and 
Proceedings means both. 


(cc) Proportionate Liability means that proportion of any judgment that, had they 
not settled, a court or other arbiter would have apportioned to the Releasees, 
whether pursuant to the pro rata, proportionate fault, pro tanto, or another 
method.   
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(dd) Quebec Counsel means Consumer Law Group Inc. 


(ee) Quebec Court means the Superior Court of Quebec. 


(ff) Released Claims means any and all manner of claims, demands, actions, suits, 
causes of action, whether class, individual or otherwise in nature, whether 
personal or subrogated, damages whenever incurred, liabilities of any nature 
whatsoever, including interest, costs, expenses, class administration expenses 
(including Administration Expenses), penalties, and lawyers’ fees (including 
Class Counsel Fees), known or unknown, suspected or unsuspected, in law, 
under statute or in equity, that Releasors, or any of them, whether directly, 
indirectly, derivatively, or in any other capacity, ever had, now have, or hereafter 
can, shall, or may have, relating in any way to any conduct anywhere, from the 
beginning of time to the Effective Date, in respect of the purchase, sale, pricing, 
labelling, discounting, advertising, marketing or distribution of Lawn Mowers or 
relating to any conduct alleged (or which could have been alleged) in the 
Proceedings including, without limitation, any such claims which have been 
asserted or could have been asserted, whether in Canada or elsewhere, as a 
result of the purchase of Lawn Mowers. However, nothing herein shall be 
construed to release any claims that are not related to the allegations made in 
the Proceedings or Other Actions, or could have been made in the Proceedings 
or Other Actions, including any claims arising from personal injury or bodily harm, 
any alleged product defect, breach of warranty, or similar claim between the 
Parties or between the Settling Defendants and Settlement Class Members 
relating to Lawn Mowers. 


(gg) Releasees means jointly and severally, individually and collectively, the Settling 
Defendants and the Releasees in the MTD Settlement, but in no event shall it 
mean or include any of the Non-Settling Defendants. 


(hh) Releasors means, jointly and severally, individually and collectively, the Plaintiffs 
and the Settlement Class Members and their respective parents, subsidiaries, 
affiliates, predecessors, successors, heirs, executors, administrators, insurers 
and assigns. 


(ii) Settlement Agreement means this agreement, including the Recitals and 
Schedules. 


(jj) Settlement Amount means CDN $4,200,000.00. 


(kk) Settlement Class means in respect of each of the Proceedings, the settlement 
class as defined in Schedule A. 


(ll) Settlement Class Member means a member of a Settlement Class who does 
not validly opt-out of the Proceedings.  


(mm) Settling Defendants means Briggs & Stratton Canada Inc., Briggs & Stratton 
Corporation, Electrolux Canada Corp., Electrolux Home Products Inc., John 
Deere Canada ULC, Deere & Company, Husqvarna Canada Corp., Husqvarna 
Consumer Outdoor Products N.A., Inc., Kohler Canada Co. Kohler Co., The Toro 
Company (Canada), Inc. and The Toro Company. 
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(nn) Toro means The Toro Company (Canada), Inc. and The Toro Company, any and 
all of their subsidiaries and affiliates, and all of their respective present and 
former, direct and indirect parents, subsidiaries, divisions, affiliates, partners, 
joint ventures, insurers, and all other persons, partnerships or corporations with 
whom any of the former have been, or are now, affiliated, and their respective 
past, present and future officers, directors, accountants and auditors, employees, 
agents, shareholders, attorneys, trustees, servants and representatives; and the 
predecessors, successors, purchasers, heirs, executors, administrators and 
assigns of each of the foregoing. 


ARTICLE II 
SETTLEMENT APPROVAL 


2.1 Best Efforts 


The Parties shall use their best efforts to effectuate this settlement and to secure promptly 
settlement approval and a complete and final dismissal with prejudice of the Ontario Proceeding 
as against the Settling Defendants, and a complete and final declaration of settlement out of 
court of the Quebec Proceeding.  


2.2 Motions for Approval 


(a) The Plaintiffs shall bring motions before the Courts for orders approving the 
notices described in section 11.1, certifying or authorizing the Proceedings as a 
class proceeding (for settlement purposes) and approving this Settlement 
Agreement.  The motions regarding this Settlement Agreement shall be brought 
at the same time as and in conjunction with the equivalent motions regarding the 
MTD Settlement.  


(b) The Order certifying the Proceeding and approving the notice of certification and 
settlement approval hearing as well as the Order approving the Settlement 
Agreement referred to in section 2.2(a) shall be substantially in the form attached 
hereto as Schedules B and C. The Quebec order authorizing the Proceedings 
and approving the Settlement Agreement referred to in section 2.2(a) shall be 
agreed upon by the Parties and shall mirror the substance and, where possible, 
the form of the Ontario order. 


2.3 Settlement Agreement Is Effective  


The Settlement Agreement shall only become final on the Effective Date. 


ARTICLE III 
SETTLEMENT BENEFITS 


3.1 Payment of Settlement Amount 


(a) On the Effective Date, the Settling Defendants shall pay the Settlement Amount 
to Class Counsel for deposit into the Account, in full satisfaction of the Released 
Claims against the Releasees. 
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(b) The Settling Defendants shall have no obligation to pay any amount in addition to 
the Settlement Amount, for any reason.  


(c) Class Counsel shall pay the Fonds d’aide aux recours collectifs (Class Action 
Fund) the amount owing pursuant to the Regulation respecting the percentage 
withheld by the Fonds d’aide aux recours collectifs, RRQ c R-2.1, r 2, with regard 
to the Quebec Proceeding.  This amount shall be paid out of the settlement fund 
by Class Counsel or by the Claims Administrator after the conclusion of the Court 
approved Distribution Protocol described in section 4.1. 


(d) Ontario Counsel shall maintain the Account as provided for in this Settlement 
Agreement. Ontario Counsel shall not pay out all or part of the monies in the 
Account, except in accordance with this Settlement Agreement or in accordance 
with an order of the Courts obtained on notice to the Settling Defendants. 


3.2 Taxes and Interest 


(a) Except as hereinafter provided, all interest earned on the Settlement Amount 
shall accrue to the benefit of Settlement Class Members and shall become and 
remain part of the Account. 


(b) Subject to section 3.2(c), all Canadian taxes payable on any interest which 
accrues on the Settlement Amount in the Account or otherwise in relation to the 
Settlement Amount shall be the responsibility of the Settlement Class Members. 
Class Counsel or an escrow agent or other administrator appointed by them shall 
be solely responsible to fulfill all tax reporting and payment requirements arising 
from the Settlement Amount in the Account, including any obligation to report 
taxable income and make tax payments. All taxes (including interest and 
penalties) due with respect to the income earned by the Settlement Amount shall 
be paid from the Account. 


(c) The Settling Defendants shall have no responsibility to make any filings relating 
to the Account and will have no responsibility to pay tax on any income earned 
by the Settlement Amount or pay any taxes on the monies in the Account, unless 
this Settlement Agreement is terminated, in which case the interest earned on 
the Settlement Amount in the Account shall be paid to the Settling Defendants 
who, in such case, shall be responsible for the payment of all taxes on such 
interest. 


 


ARTICLE IV 
DISTRIBUTION OF THE SETTLEMENT AMOUNT AND ACCRUED INTEREST 


4.1 Distribution Protocol 


(a) After the Effective Date, at a time wholly within the discretion of Class Counsel, 
but on notice to the Settling Defendants, Class Counsel will make an application 
seeking orders from the Courts approving the Distribution Protocol. 


(b) The Distribution Protocol shall require the Settlement Class Members seeking 
compensation to give credit for any compensation received through other 
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proceedings or in private out-of class settlements, unless by such proceedings or 
private out-of-class settlements the Settlement Class Member’s claim was 
released in its entirety, in which case the Settlement Class Member shall be 
deemed ineligible for further compensation.  


4.2 No Responsibility for Administration or Fees 


The Settling Defendants shall not have any responsibility, financial obligations or liability 
whatsoever with respect to the investment, distribution or administration of monies in the 
Account including, but not limited to, Administration Expenses and Class Counsel Fees. 


ARTICLE V 
OPTING-OUT 


5.1 Procedure 


(a) A person may opt-out of the Proceedings by sending a written election to opt-out, 
signed by the person or the person’s designee, by pre-paid mail, courier or fax to 
Class Counsel at an address to be identified in the notice contemplated by 
section 11.1 of this Settlement Agreement. 


(b) An election to opt-out will only be effective if it is actually received by Class 
Counsel on or before the Opt-Out Deadline. 


(c) In addition to a written election to opt-out, a person who wishes to opt-out must 
provide to Class Counsel, on or before the Opt-Out Deadline: 


(i) the person's full name, current address and telephone number; and 


(ii) the name(s) of each entity from whom the person purchased a Lawn 
Mower during the Class Period along with reasonable proof of purchase 


(d) Quebec Class Members who have commenced Other Actions or commence 
Other Actions and fail to discontinue such proceedings by the Opt-Out Deadline 
shall be deemed to have opted out pursuant to Section 1008 of the Quebec Code 
of Civil Procedure.   


5.2 Opt-Out Report by Class Counsel 


Within thirty days of the Opt-Out Deadline, Class Counsel shall provide to the Settling 
Defendants, to the extent that such information is known by Class Counsel, the following 
information in respect of each person, if any, who has opted out of the Proceedings: 


(a) the person’s full name, current address and telephone number;  


(b) the information provided by the person in accordance with section 5.1(c); and 


(c) a copy of the opt-out form provided by that person in the opting-out process. 
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5.3 Exclusions  


Class Counsel will cause copies of elections to opt-out of the Proceedings to be provided to 
counsel for the Settling Defendants.  If more than 250 valid opt-outs are received, the Settling 
Defendants may, at their sole and exclusive option, terminate this Settlement Agreement within 
sixty days of receipt of the final list of persons who have opted-out of the Proceedings. 


ARTICLE VI 
TERMINATION OF SETTLEMENT AGREEMENT 


6.1 Right of Termination 


(a) The Settling Defendants shall, in their sole discretion, have the option to 
terminate the Settlement Agreement in the event that: 


(i) any Court declines to approve this Settlement Agreement; 


(ii) any Court declines to approve the MTD Settlement; 


(iii) any Court approves this Settlement Agreement in a materially modified 
form other than as amended by the parties in accordance with section 
14.8 hereof;  


(iv) the Ontario Court refuses or declines to grant a Bar Order that is 
substantially in accordance with the provisions of section 8.1 hereof; 


(v) the Quebec Court refuses or declines to grant a Waiver or Renunciation 
of Solidarity Order that is substantially in accordance with the provisions 
of section 8.2 hereof; or  


(vi) any Court fails to issue orders approving this Settlement Agreement or 
such orders fail to become Final Orders. 


(b) If the Settling Defendants elect to terminate this Settlement Agreement pursuant 
to 5.3 or 6.1(a), this Settlement Agreement shall be terminated and, except as 
provided for in section 6.4, it shall be null and void and have no further force or 
effect, shall not be binding on the Parties and shall not be used as evidence or 
otherwise in any litigation. All material and information provided by the Settling 
Defendants shall be returned or destroyed by Class Counsel in accordance with 
section 6.2(a)(iv) and shall not be used in any way Class Counsel. 


6.2 If Settlement Agreement is Terminated 


(a) If this Settlement Agreement is terminated: 


(i) no motion to certify or authorize any of the Proceedings as a class action 
on the basis of this Settlement Agreement or to approve this Settlement 
Agreement, which has not been heard, shall proceed;  


(ii) any order certifying or authorizing the Proceedings as a class action on 
the basis of the Settlement Agreement or approving this Settlement 
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Agreement shall be set aside and declared null and void and of no force 
or effect, and everyone shall be estopped from asserting otherwise;  


(iii) any prior certification or authorization of the Proceedings as a class 
proceeding, including the definitions of the Settlement Class and the 
Common Issue, shall be without prejudice to any position that any of the 
Parties may later take on any issue in the Proceedings or any other 
litigation; and  


(iv) Within ten days of such termination having occurred, Class Counsel shall 
destroy or delete all documents or other materials, including electronic 
information, provided by the Settling Defendants or containing or 
reflecting information derived from such documents or other materials 
received from the Settling Defendants and, to the extent Class Counsel 
has disclosed any documents or information provided by the Settling 
Defendants to any other person, shall recover and destroy or delete such 
documents or information. Class Counsel shall provide the Settling 
Defendants with a written certification by Class Counsel of such 
destruction or deletion. Nothing contained in this paragraph shall be 
construed to require Class Counsel to destroy or delete any of their work 
product. However, any documents or information provided by the Settling 
Defendants, or received from the Settling Defendants in connection with 
this Settlement Agreement, may not be disclosed to any person in any 
manner or used, directly or indirectly, by Class Counsel or any other 
person in any way for any reason without the express prior written 
permission of the Settling Defendants. Class Counsel shall take 
appropriate steps and precautions to ensure and maintain the 
confidentiality of such documents, information and any work product of 
Class Counsel.  


6.3 Allocation of Monies in the Account Following Termination 


If the Settlement Agreement is terminated, Ontario Counsel shall return to the Settling 
Defendants all monies in the Account including interest, but less the amount of any costs 
incurred in respect of notice or any income taxes paid in respect of any interest earned on 
monies in the Account, within thirty business days of the relevant termination event.  


6.4 Survival of Provisions After Termination  


(a) If this Settlement Agreement is terminated, the provisions of sections 3.2(b), 
3.2(c), 6.1, 6.2, 6.3, 6.4, 9.1, 9.2, and 14.6 and the definitions and Schedules 
applicable thereto shall survive the termination and continue in full force and 
effect. The definitions and Schedules shall survive only for the limited purpose of 
the interpretation of sections 3.1(d), 3.2(c), 6.1, 6.2, 6.3, 6.4, 9.1, 9.2 and 14.6 
within the meaning of this Settlement Agreement, but for no other purposes. All 
other provisions of this Settlement Agreement and all other obligations pursuant 
to this Settlement Agreement shall cease immediately. 


(b) The Settling Defendants and the Plaintiffs expressly reserve all of their respective 
rights if this Settlement Agreement does not become effective or if this 
Settlement Agreement is terminated. 
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ARTICLE VII 
RELEASES AND DISMISSALS 


7.1 Release of Releasees 


Upon the Effective Date, provided that payment of the Settlement Amount has been made in 
accordance with section 3.1(a), and for other valuable consideration set forth in the Settlement 
Agreement, the Releasors forever and absolutely release the Releasees from the Released 
Claims. 


7.2 Covenant Not To Sue 


Notwithstanding section 7.1, for any Settlement Class Members resident in any province or 
territory where the release of one tortfeasor is a release of all other tortfeasors, the Releasors 
do not release the Releasees but instead covenant and undertake not to make any claim in any 
way or to threaten, commence, or continue any proceeding in any jurisdiction against the 
Releasees in respect of or in relation to the Released Claims. 


7.3 No Further Claims 


The Releasors shall not now or hereafter institute, continue, maintain or assert, either directly or 
indirectly, whether in Canada or elsewhere, on their own behalf or on behalf of any class or any 
other person, any action, suit, cause of action, claim or demand against any Releasee or any 
other person who may claim contribution or indemnity from any Releasee in respect of any 
Released Claim or any matter related thereto, except for the continuation of the Proceedings 
against the Non-Settling Defendants. 


7.4 Dismissal of the Proceedings 


(a) Upon the Effective Date, the Ontario Proceedings shall be dismissed with 
prejudice and without costs as against the Settling Defendants. 


(b)  Upon the Effective Date, the Quebec Proceedings shall be settled, without costs 
and without reservation as against the Settling Defendants. 


7.5 Dismissal of Other Actions 


(a) The Settling Defendants represent and warrant that as of the date of this 
Settlement Agreement they know of no Other Actions against them in Canada 
advancing allegations in respect of the Released Claims.   


(b) Any Settlement Class Member, who does not opt-out or is not deemed to opt-out 
in accordance with section 5.1, shall be deemed to consent to the dismissal, 
without costs and with prejudice, of his, her or its Other Actions against the 
Releasees. 


(c) All Other Actions commenced in any province or territory of Canada by any 
Settlement Class Member, who does not opt-out, shall be dismissed against the 
Releasees, without costs and with prejudice. 
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ARTICLE VIII 
BAR ORDERS, WAIVER OF SOLIDARITY ORDER AND OTHER CLAIMS 


8.1 Ontario Bar Order 


A bar order shall be granted by the Ontario Court providing the following: 


(a) all claims for contribution, indemnity or other claims over, whether asserted, 
unasserted or asserted in a representative capacity, inclusive of interest, taxes 
and costs, relating to or arising from the Released Claims, which were or could 
have been brought in the Proceedings or otherwise, by any Non-Settling 
Defendants or any other person or party, against a Releasee or by the Settling 
Defendants against any Non-Settling Defendant, are barred, prohibited and 
enjoined in accordance with the terms of this section (unless such claim is made 
in respect of a claim by a person who has validly opted-out of the Proceedings); 


(b) if, in the absence of section 8.1(a) hereof, the Non-Settling Defendants would 
have the right to make claims for contribution and indemnity or other claims over, 
whether in equity or in law, by statute or otherwise, from or against the 
Releasees: 


(i) the Ontario Plaintiffs and the Settlement Class Members in the Ontario 
Proceeding shall not claim or be entitled to recover from the Non-Settling 
Defendants that portion of any damages, costs or interest awarded in 
respect of any claim(s) on which judgment is entered that corresponds to 
the Proportionate Liability of the Releasees proven at trial or otherwise; 


(ii) for greater certainty, the Ontario Plaintiffs and the Settlement Class 
Members in the Ontario Proceeding shall limit their claims against the 
Non-Settling Defendants to, and shall be entitled to recover from the Non-
Settling Defendants, only those claims for damages, costs and interests 
attributable to the Non-Settling Defendants’ liability to the Ontario 
Plaintiffs and the Settlement Class Members in the Ontario Proceeding, if 
any; and 


(iii) the Ontario Court shall have full authority to determine the Proportionate 
Liability at trial or other disposition of the Ontario Proceeding, whether or 
not the Releasees remain in the Ontario Proceeding or appear at the trial 
or other disposition, and the Proportionate Liability shall be determined as 
if the Releasees are parties to the Ontario Proceeding for that purpose 
and any such finding by the Ontario Court in respect of the Proportionate 
Liability shall only apply in the Ontario Proceeding. 


(c) if, in the absence of 8.1(a) hereof, the Non-Settling Defendants would not have 
the right to make claims for contribution and indemnity or other claims over, 
whether in equity or in law, by statute or otherwise, from or against the 
Releasees, then nothing in the order is intended to or shall limit, restrict or affect 
any arguments which the Non-Settling Defendants may make regarding the 
reduction of any judgment against them in the Ontario Proceedings. 







 


- 13 - 
 


(d) a Non-Settling Defendant may, on motion to the Courts determined as if the 
Settling Defendants remained parties to the Ontario Proceedings, and on at least 
ten days notice to counsel for the Settling Defendants, and not to be brought 
unless and until the action against the Non-Settling Defendants has been 
certified and all appeals or times to appeal have been exhausted, seek Orders 
for the following: 


(i) documentary discovery and an affidavit of documents in accordance with 
the Rules of Civil Procedure, O. Reg. 194 from each of the Settling 
Defendants; 


(ii) oral discovery of a representative of each of the Settling Defendants, the 
transcript of which may be read in at trial; 


(iii) leave to serve a request to admit on each of the Settling Defendants in 
respect of factual matters; and/or 


(iv) the production of a representative of each of the Settling Defendants to 
testify at trial, with such witness to be subject to cross-examination by 
counsel for the Non-Settling Defendants. 


The Settling Defendants retain all rights to oppose such a motion or to seek the 
costs of compliance, including any such motion brought at trial seeking an order 
requiring the Settling Defendants to produce a representative to testify at trial; 


(e) on any motion brought pursuant to section 8.1(d), the Ontario Court may make 
such orders as to costs and other terms as it considers appropriate;  


(f) to the extent that such an order is granted and discovery is provided to a Non-
Settling Defendant, a copy of all discovery provided, whether oral or 
documentary in nature, shall timely be provided by the Settling Defendants to 
Class Counsel;  


(g) the Ontario Court will retain ongoing supervisory role over the discovery process 
and the Settling Defendants will attorn to the jurisdiction of the Ontario Court for 
these purposes; and  


(h) a Non-Settling Defendant may effect service of the motion(s) referred to in 
section 8.1(d) on the Settling Defendants by service on counsel of record for the 
Settling Defendants in the Proceedings.  


8.2 Quebec Waiver or Renunciation of Solidarity Order 


A waiver or renunciation of solidarity shall be granted by the Quebec Court providing for the 
following: 


(a) The Plaintiffs in the Quebec Proceeding and the Settlement Class Members in 
the Quebec Proceedings expressly waive and renounce the benefit of solidarity 
against the Non-Settling Defendants with respect to the facts, deeds or other 
conduct of the Releasees;  



deroses
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(b) The Plaintiffs in the Quebec Proceeding and the Settlement Class Members in 
the Quebec Proceeding shall henceforth only be able to claim and recover 
damages, including punitive damages, interests and costs (including investigative 
costs claimed pursuant to s. 36 of the Competition Act) attributable to the 
conduct of the Non-Settling Defendants, the sales of the Non-Settling Defendants 
and/or other applicable measures of proportionate liability of the Non-Settling 
Defendants; and 


(c) The ability of the Non-Settling Defendants to seek discovery from the Settling 
Defendants shall be determined according to the provisions of the Quebec Code 
of Civil Procedure, and the Settling Defendants shall retain and reserve all of 
their rights to oppose such discovery under the Quebec Code of Civil Procedure. 


 


8.3 Claims against Other Entities Reserved  


Except as provided herein, this Settlement Agreement does not settle, compromise, release or 
limit in any way whatsoever any claim by Settlement Class Members against any person other 
than the Releasees. 


ARTICLE IX 
EFFECT OF SETTLEMENT 


9.1 No Admission of Liability 


Whether or not this Settlement Agreement is terminated, this Settlement Agreement and 
anything contained herein, and any and all negotiations, documents, discussions and 
proceedings associated with this Settlement Agreement, and any action taken to carry out this 
Settlement Agreement, shall not be deemed, construed or interpreted to be an admission of any 
violation of any statute or law, or of any wrongdoing or liability by the Settling Defendants, or of 
the truth of any of the claims or allegations contained in the Proceedings or any other pleading 
filed by the Plaintiffs. 


9.2 Agreement Not Evidence 


The Parties agree that, whether or not it is terminated, this Settlement Agreement and anything 
contained herein, and any and all negotiations, documents, discussions and proceedings 
associated with this Settlement Agreement, and any action taken to carry out this Settlement 
Agreement, shall not be referred to, offered as evidence or received in evidence in any pending 
or future civil, criminal or administrative action or proceeding, except in a proceeding to approve 
and/or enforce this Settlement Agreement, or to defend against the assertion of Released 
Claims, or as otherwise required by law. 


9.3 No Further Litigation 


No Class Counsel, nor anyone currently or hereafter employed by, associated with, or a partner 
with Class Counsel, may directly or indirectly participate or be involved in or in any way assist 
with respect to any claim made or action commenced by any person which relates to or arises 
from the Released Claims. Moreover, these persons may not divulge to anyone for any purpose 
any information obtained in the course of the Proceedings or the negotiation and preparation of 
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this Settlement Agreement, except to the extent such information is otherwise publicly available 
or unless ordered to do so by a court. 


ARTICLE X 
CERTIFICATION FOR SETTLEMENT ONLY 


10.1 Certified Class Proceeding 


The Parties agree that the Proceedings shall be certified or authorized as class proceedings 
solely for purposes of settlement of the Proceedings and the approval of this Settlement 
Agreement by the Courts. 


10.2 Common Issue 


The Plaintiffs agree that, in the motion for certification or authorization of the Proceedings as 
class proceedings and for the approval of this Settlement Agreement, the only common issue 
that they will seek to define is the Common Issue and the only class that they will seek to certify 
is the Settlement Classes. 


ARTICLE XI 
NOTICE TO SETTLEMENT CLASSES 


11.1 Notice of Certified Proceedings 


The proposed Settlement Classes shall be given notice of the certification or authorization of the 
Proceedings as a class proceeding, the opt-out process and the date of the hearing at which the 
Courts will be asked to approve the Settlement Agreement.  


11.2 Form and Frequency of Notices 


The notices shall be in a form and frequency agreed upon by the Parties and approved by the 
Courts or, if the Parties cannot agree on the form and frequency of the notices, the notices shall 
be in a form and frequency ordered by the Courts. 


11.3 Method of Disseminating Notices 


The notices shall be disseminated by a method agreed upon by the Parties and approved by the 
Courts or, if the Parties cannot agree on a method for disseminating the notices, the notices 
shall be disseminated in a manner ordered by the Courts. 


ARTICLE XII 
ADMINISTRATION AND IMPLEMENTATION 


12.1 Mechanics of Administration 


Except to the extent provided for in this Settlement Agreement, the mechanics of the 
implementation and administration of this Settlement Agreement and Distribution Protocol shall 
be determined by the Courts on motions brought by Class Counsel. 
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ARTICLE XIII 
CLASS COUNSEL FEES AND ADMINISTRATION EXPENSES 


13.1 Counsel Fees and Notice Costs 


(a) The costs of the notices referred to in section 11.1 of this Settlement Agreement 
and any costs associated with receiving opt-outs shall be paid out of the 
settlement funds with approval of the Court. 


(b) Class Counsel may seek the Courts’ approval to pay Class Counsel Fees and 
Administration Expenses contemporaneous with seeking approval of this 
Settlement Agreement. 


(c) Class Counsel Fees and Administration Expenses may only be paid out of the 
Account after the Effective Date. 


13.2 Administration Expenses 


The Settling Defendants shall not be liable for any fees, disbursements or taxes of any of Class 
Counsel’s, the Plaintiffs’ or Settlement Class Members’ respective lawyers, experts, advisors, 
agents, or representatives. 


ARTICLE XIV 
MISCELLANEOUS 


14.1 Motions for Directions 


(a) The Plaintiffs or the Settling Defendants may apply to the Courts for directions in 
respect of the implementation of this Settlement Agreement. 


(b) All motions contemplated by this Settlement Agreement shall be on notice to the 
Parties to this Settlement Agreement.  For certainty, notice need not be provided 
to Settlement Class Members in the event of a motion unless so required by the 
Court. 


14.2 Releasees Have No Liability for Administration 


The Releasees have no responsibility for and no liability whatsoever with respect to the 
administration of the Settlement Agreement or Distribution Protocol. 


14.3 Headings, etc. 


In this Settlement Agreement: 


(a) the division of the Settlement Agreement into sections and the insertion of 
headings are for convenience of reference only and shall not affect the 
construction or interpretation of this Settlement Agreement;  


(b) the terms “this Settlement Agreement”, “hereof”, “hereunder”, “herein”, and 
similar expressions refer to this Settlement Agreement and not to any particular 
section or other portion of this Settlement Agreement; and 
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(c) references to the masculine shall include the feminine and vice versa, and 
references to the singular shall include the plural and vice versa, as the context 
requires. 


14.4 Computation of Time 


In the computation of time in this Settlement Agreement, except where a contrary intention 
appears, 


(a) where there is a reference to a number of days between two events, the number 
of days shall be counted by excluding the day on which the first event happens 
and including the day on which the second event happens, including all calendar 
days; and 


(b) only in the case where the time for doing an act expires on a holiday, the act may 
be done on the next day that is not a holiday. 


14.5 Ongoing Jurisdiction 


(a) Each of the Courts shall retain exclusive jurisdiction over each Proceeding 
commenced in its jurisdiction, the Parties thereto and the Class Counsel Fees in 
those Proceedings. 


(b) No Party shall ask a Court to make any order or give any direction in respect of 
any matter of shared jurisdiction unless that order or direction is conditional upon 
a complimentary order or direction being made or given by the other Court with 
which it shares jurisdiction over the matter. 


14.6 Governing Law 


This Settlement Agreement shall be governed by, construed and interpreted in accordance with 
the laws of the Province of Ontario; and with respect to Quebec class members, this Settlement 
Agreement shall be governed by, construed and interpreted in accordance with the laws of the 
Province of Quebec. 


14.7 Entire Agreement 


This Settlement Agreement constitutes the entire agreement among the Parties, and 
supersedes all prior and contemporaneous understandings, undertakings, negotiations, 
representations, promises, agreements, agreements in principle and memoranda of 
understanding in connection herewith. None of the Parties will be bound by any prior 
obligations, conditions or representations with respect to the subject matter of this Settlement 
Agreement, unless expressly incorporated herein. 


14.8 Amendments 


This Settlement Agreement may not be modified or amended except in writing and on consent 
of all Parties hereto.   
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14.9 Binding Effect 


This Settlement Agreement shall be binding upon, and enure to the benefit of the Settlement 
Class Members, the Settling Defendants and, where applicable, Class Counsel.   


14.10 Counterparts 


This Settlement Agreement may be executed in counterparts, all of which taken together will be 
deemed to constitute one and the same agreement, and a facsimile signature shall be deemed 
an original signature for purposes of executing this Settlement Agreement. 


14.11 Negotiated Agreement 


This Settlement Agreement has been the subject of negotiations and discussions among the 
undersigned, each of which has been represented and advised by competent counsel, so that 
any statute, case law, or rule of interpretation or construction that would or might cause any 
provision to be construed against the drafter of this Settlement Agreement shall have no force 
and effect. The Parties further agree that the language contained in or not contained in previous 
drafts of this Settlement Agreement, or any agreement in principle, shall have no bearing upon 
the proper interpretation of this Settlement Agreement. 


14.12 Language 


The Parties acknowledge that they have required and consented that this Settlement 
Agreement and all related documents be prepared in English; les parties reconnaissent avoir 
exige que la presente convention et tous les documents connexes soient rediges en anglais. 
Nevertheless, the Settling Defendants shall prepare a French translation of the Settlement 
Agreement including the Schedules at their own expense. The Parties agree that such 
translation is for convenience only. In the event of any dispute as to the interpretation or 
application of this Settlement Agreement, only the English version shall govern. 


14.13 Transaction 


The present Settlement Agreement constitutes a transaction in accordance with Articles 2631 
and following of the Civil Code of Quebec, and the Parties are hereby renouncing to any errors 
of fact, of law and/or of calculation. 


14.14 Recitals 


The Recitals to this Settlement Agreement are true and form part of the Settlement Agreement. 


14.15 Schedules 


The Schedules annexed hereto form part of this Settlement Agreement. 


14.16 Acknowledgements 


Each of the Parties hereby affirms and acknowledges that: 


(a) he or she is a representative of the Party with the authority to bind the Party with 
respect to the matters set forth herein has read and understood the Settlement 
Agreement; 
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(b) the terms of this Settlement Agreement and the effects thereof have been fully 
explained to him, her or the Party’s representative by his, her or its counsel; 


(c) he, she or the Party’s representative fully understands each term of the 
Settlement Agreement and its effect; and, 


(d) no Party has relied upon any statement, representation or inducement (whether 
material, false, negligently made or otherwise) of any other Party with respect to 
the first Party’s decision to execute this Settlement Agreement. 


14.17 Authorized Signatures 


Each of the undersigned represents that he or she is fully authorized to enter into the terms and 
conditions of, and to execute, this Settlement Agreement. 


14.18 Notice 


Where this Settlement Agreement requires a Party to provide notice or any other 
communication or document to another, such notice, communication or document shall be 
provided by email, facsimile or letter by overnight delivery to the representatives for the Party to 
whom notice is being provided, as identified below: 


For the Plaintiffs and for Class Counsel: 


Harrison Pensa LLP 
Barristers and Solicitors 
450 Talbot Street 
London, Ontario  
N6A 4K3 


Jonathan Foreman 
Telephone:  (519) 679-9660 
Facsimile:   (519) 667-3362 
Email:         jforeman@harrisonpensa.com 


Consumer Law Group Inc. 
4150 Ste. Catherine St. West, Suite 330 
Montreal, Quebec 
 H3Z 2Y5 
 
Jeff Orenstein 
Telephone: (514) 266-7863 
Facsimile: (514) 868-9690 
Email: jorenstein@clg.org 


 


For Briggs: 
Stikeman Elliott LLP 
5300 Commerce Court West 
199 Bay Street 
Toronto, Ontario  
M5L 1B9 


Katherine Kay 
Telephone:  (416) 869-5507 
Facsimile:   (416) 947-0866 
Email:         kkay@stikeman.com 
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For Deere: 
Blake, Cassels & Graydon LLP 
Box 25, Commerce Court West, 
Toronto, Ontario 
M5L 1A9 
 
Jeff Galway 
Telephone:  (416) 863-3859 
Facsimile:   (416) 863-2653 
Email:         jeff.galway@blakes.com  


 
For Electrolux/Husqvarna: 
Heenan Blaikie LLP 
Bay Adelaide Centre 
333 Bay Street, Suite 2900 
P.O. Box 2900 
Toronto, Ontario 
M5H 2T4 


Angus T. McKinnon 
Telephone:  (416) 360-2632 
Facsimile:   (416) 360-8425 
Email:         amckinnon@heenan.ca 


 


For Kohler: 
McMillan LLP 
Brookfield Place 
181 Bay, Suite 4400 
Toronto, Ontario  
M5J 2T3 


David W. Kent  
Telephone:  (416) 865-7143 
Facsimile:   (416) 865-7048 
Email:         david.kent@mcmillan.ca  


 
For Toro:  
McCarthy Tetrault LLP 
Suite 5300 
Toronto Dominion Bank Tower 
Toronto, Ontario  
M5K 1E6 


William D. Black 
Telephone:  (416) 601-7972 
Facsimile:   (416) 868-0673 
Email:         wblack@mccarthy.ca 
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SCHEDULE A – PROCEEDINGS 


Proceeding Plaintiffs Defendants Settlement Class 


Ontario 
Superior Court 
of Justice  


Court File No. 
766-2010 CP 
(the “Ontario 
Action) 


Robert 
Foster and 
Murray 
Davenport 


Sears Canada Inc., Sears Holding 
Corporation, John Deere Canada ULC, 
Deere & Company, Tecumseh Products 
of Canada, Limited, Tecumseh Products 
Company, Platinum Equity, LLC, Briggs 
& Stratton Canada Inc., Briggs & Stratton 
Corporation, Canadian Kawasaki Motors 
Inc., Kawasaki Motors Corp., USA, MTD 
Products Limited, MTD Products Inc., 
The Toro Company (Canada), Inc., The 
Toro Company, Honda Canada Inc., 
American Honda Motor Co., Inc., 
Electrolux Canada Corp., Electrolux 
Home Products, Inc., Husqvarna Canada 
Corp., Husqvarna Consumer Outdoor 
Products N.A., Inc., Kohler Canada Co., 
Kohler Co. 


All persons in Canada 
who purchased Lawn 
Mowers in Canada 
during the Class 
Period, except the 
Excluded Persons 
and persons who are 
included in the 
Quebec Class. 


Superior Court 
of Quebec 


Court File No. 
500-06-000507-
109 (the 
“Quebec 
Action”) 


Eric 
Liverman 
and Sidney 
Vadish 


Deere & Company, John Deere Canada 
ULC, Tecumseh Products Company, 
Tecumseh Products of Canada Limited, 
Briggs & Stratton Corporation, Briggs & 
Stratton Canada Inc., Kawasaki Motors 
Corp. USA, Canadian Kawasaki Motors, 
MTD Products Inc., MTD Products Ltd., 
The Toro Company, The Toro Company 
(Canada), American Honda Motor 
Company, Inc., Honda Canada Inc., 
Electrolux Home Products, Inc., 
Electrulex Canada Corp., Husqvarna 
Outdoor Products, Inc., Husqvarna 
Canada Corp., Kohler Co., Kohler 
Canada Co., Sears, Roebuck and Co., 
Sears Canada Inc., Platinum Equity LLC 


All persons in Quebec 
who purchased Lawn 
Mowers in Canada 
during the Class 
Period, except the 
Excluded Persons 
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SCHEDULE B – CERTIFICATION AND NOTICE APPROVAL 


  Court File No.: 766-2010 CP 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


The Honourable )   , the   day 
 )  
Justice  ) of    , 2013 
   


 


B E T W E E N: 


ROBERT FOSTER and MURRAY DAVENPORT  


Plaintiffs 


-and- 


SEARS CANADA INC.; SEARS HOLDINGS CORPORATION; JOHN DEERE CANADA ULC; 
DEERE & COMPANY; TECUMSEH PRODUCTS OF CANADA, LIMITED; TECUMSEH 


PRODUCTS COMPANY; PLATINUM EQUITY, LLC; BRIGGS & STRATTON CANADA INC.; 
BRIGGS & STRATTON CORPORATION; CANADIAN KAWASAKI MOTORS INC.; KAWASAKI 


MOTORS CORP., USA; MTD PRODUCTS LIMITED; MTD PRODUCTS INC; THE TORO 
COMPANY (CANADA), INC.; THE TORO COMPANY; HONDA CANADA INC.; AMERICAN 


HONDA MOTOR CO., INC.; ELECTROLUX CANADA CORP.; ELECTROLUX HOME 
PRODUCTS, INC.; HUSQVARNA CANADA CORP.; HUSQVARNA CONSUMER OUTDOOR 


PRODUCTS N.A., INC.; KOHLER CANADA CO.; KOHLER CO.    


Defendants 


Proceeding Under the Class Proceedings Act, 1992 


ORDER 


 (Certification and Notice Approval) 


THIS MOTION, made by the Plaintiffs for an Order certifying this action as a class 


proceeding for settlement purposes as against the Settling Defendants and approving the 


Notice of Certification and Settlement Approval Hearing was heard this day at the Court House, 


80 Dundas Street, London, Ontario. 
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ON READING the materials filed, including the Settlement Agreement attached to this 


Order as Schedule "A" (the "Settlement Agreement"), and on hearing the submissions of 


counsel for the Plaintiffs and counsel for the Settling Defendants: 


1. THIS COURT ORDERS AND DECLARES that for the purposes of this Order, the 


definitions set out in the Settlement Agreement apply to and are incorporated into this 


Order. 


2. THIS COURT ORDERS that this action be certified as a class proceeding as against the 


Settling Defendants for settlement purposes only. 


3. THIS COURT ORDERS that the Settlement Class be defined as: 


“All persons in Canada who purchased Lawn Mowers in Canada during the Class 
Period, except the Excluded Persons and persons who are included in the 
Quebec Class”  


4. THIS COURT ORDERS that Robert Foster and Murray Davenport be appointed as the 


representative Plaintiffs for the Settlement Class. 


5. THIS COURT ORDERS that the following issue is common to Settlement Class 


Members:  


“Did the Defendants, or any of them, conspire and/or agree with each 
other to fix, maintain, raise or stabilize the prices of Lawn Mowers in 
Canada during the Class Period?” 


6. THIS COURT ORDERS that Settlement Class Members who wish to opt-out of this 


action must do so by sending a written election to opt-out, together with the information 


required in the Settlement Agreement, to Class Counsel, by pre-paid mail, courier or fax, 


received on or before the Opt-Out Deadline. 


7. THIS COURT ORDERS that any Settlement Class Member who has validly opted-out of 


this action is not bound by the Settlement Agreement and shall no longer participate or 


have the opportunity in the future to participate in this action. 
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8. THIS COURT ORDERS that any Settlement Class Member who has not validly opted-


out of this action is bound by the Settlement Agreement and may not opt-out of this 


action in the future. 


9. THIS COURT ORDERS AND DECLARES that each Settlement Class Member who has 


not validly opted-out of this action shall consent and shall be deemed to have consented 


to the dismissal as against the Settling Defendants of any Other Actions he, she or it has 


commenced, without costs and with prejudice. 


10. THIS COURT ORDERS AND DECLARES that each Other Action commenced in 


Ontario by any Settlement Class Member who has not validly opted-out of this action 


shall be and is hereby dismissed against the Settling Defendants, without costs and with 


prejudice. 


11. THIS COURT ORDERS that the Long-Form Notice of Certification and Settlement 


Approval Hearing in substantially the form attached hereto as Schedule “B” is approved. 


12. THIS COURT ORDERS that the Short-Form Notice of Certification and Settlement 


Approval Hearing in substantially the form attached hereto as Schedule “C” is approved. 


13. THIS COURT ORDERS that the Plan of Dissemination of the Notice of Certification and 


Settlement Approval Hearing in substantially the form attached hereto as Schedule “D” is 


approved. 


 


Date: 


   
  (Signature of judge, officer or registrar) 
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SCHEDULE C - SETTLEMENT APPROVAL 


Court File No.: 766-2010 CP 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


The Honourable )   , the   day 
 )  
Justice  ) of    , 2013 
   


 


B E T W E E N : 


ROBERT FOSTER and MURRAY DAVENPORT  


Plaintiffs 


-and- 


SEARS CANADA INC.; SEARS HOLDINGS CORPORATION; JOHN DEERE CANADA ULC; 
DEERE & COMPANY; TECUMSEH PRODUCTS OF CANADA, LIMITED; TECUMSEH 


PRODUCTS COMPANY; PLATINUM EQUITY, LLC; BRIGGS & STRATTON CANADA INC.; 
BRIGGS & STRATTON CORPORATION; CANADIAN KAWASAKI MOTORS INC.; KAWASAKI 


MOTORS CORP., USA; MTD PRODUCTS LIMITED; MTD PRODUCTS INC; THE TORO 
COMPANY (CANADA), INC.; THE TORO COMPANY; HONDA CANADA INC.; AMERICAN 


HONDA MOTOR CO., INC.; ELECTROLUX CANADA CORP.; ELECTROLUX HOME 
PRODUCTS, INC.; HUSQVARNA CANADA CORP.; HUSQVARNA CONSUMER OUTDOOR 


PRODUCTS N.A., INC.; KOHLER CANADA CO.; KOHLER CO.    


Defendants 


Proceeding Under the Class Proceedings Act, 1992 


ORDER 


(Settlement Approval) 


THIS MOTION, made by the Plaintiffs for an Order approving the Settlement Agreement 


entered into with the Settling Defendants was heard this day at the Court House, 80 Dundas 


Street, London, Ontario. 







 


- 27 - 
 


ON READING the materials filed, including the Settlement Agreement attached to this 


Order as Schedule "A" (the "Settlement Agreement"), and on hearing the submissions of 


counsel for the Plaintiffs and counsel for the Settling Defendants: 


1. THIS COURT ORDERS AND DECLARES that for the purposes of this Order, the 


definitions set out in the Settlement Agreement apply to and are incorporated into this 


Order.  


2. THIS COURT DECLARES that the Settlement Agreement is fair, reasonable and in the 


best interests of the Settlement Class. 


3. THIS COURT ORDERS that the Settlement Agreement is hereby approved pursuant to 


s. 29 of the Class Proceedings Act, 1992 and shall be implemented in accordance with 


its terms. 


4. THIS COURT ORDERS AND DECLARES that the Settlement Agreement is 


incorporated by reference and forms part of this Order and is binding upon the 


representative Plaintiffs and all Settlement Class Members.  


5. THIS COURT ORDERS AND DECLARES that this Order, including the Settlement 


Agreement, is binding upon each Settlement Class Member who has not validly opted-


out of this action including those persons who are minors or mentally incapable and the 


requirements of Rules 7.04(1) and 7. 08(4) of the Rules of Civil Procedure are dispensed 


with in respect of this action. 


6. THIS COURT ORDERS AND DECLARES that each Releasor who has not validly 


opted-out of this action has released and shall be conclusively deemed to have forever 


and absolutely released the Releasees from the Released Claims. 


7. THIS COURT ORDERS that each Releasor who has not validly opted-out of this action 


shall not now or hereafter institute, continue, maintain or assert, either directly or 


indirectly, whether in Canada or elsewhere, on their own behalf or on behalf of any class 


or any other person, any action, suit, cause of action, claim or demand against any 


Releasee or any other person who may claim contribution or indemnity from any 
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Releasee in respect of any Released Claim or any matter related thereto, except for the 


continuation of the Proceedings against the Non-Settling Defendants or unnamed co-


conspirators.. 


8. THIS COURT ORDERS AND DECLARES that the use of the terms "Releasors" and 


"Released Claims" in this Order does not constitute a release of claims by those 


Settlement Class Members who are resident in any province or territory where the 


release of one tortfeasor is a release of all tortfeasors. 


9. THIS COURT ORDERS AND DECLARES that each Settlement Class Member who is 


resident in any province or territory where the release of one tortfeasor is a release of all 


tortfeasors covenants and undertakes not to make any claim in any way nor to threaten, 


commence, or continue any proceeding in any jurisdiction against the Releasees in 


respect of or in relation to the Released Claims. 


10. THIS COURT ORDERS that all claims for contribution, indemnity or other claims over, 


whether asserted, unasserted or asserted in a representative capacity, inclusive of 


interest, taxes and costs, relating to the Release Claims, which were or could have been 


brought, by any Non-Settling Defendant or any other person or party, against a 


Releasee, or by the Settling Defendants against any Non-Settling Defendant, are barred, 


prohibited and enjoined in accordance with the terms of this Order (unless such claim is 


made in respect of a claim by a person who has validly opted-out of this action.) 


11. THIS COURT ORDERS that if, in the absence of paragraph 10 hereof, the Non-Settling 


Defendants would have the right to make claims for contribution and indemnity or other 


claims over, whether in equity or in law, by statute or otherwise, from or against the 


Releasees: 


(a) The Plaintiffs and the Settlement Class Members shall not claim or be entitled to 


recover from the Non-Settling Defendants that portion of any damages, costs or 


interest awarded in respect of any claim(s) on which judgment is entered that 


corresponds to the Proportionate Liability of the Releasees proven at trial or 


otherwise; 
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(b) For greater certainty, the Plaintiffs and the Settlement Class Members shall limit 


their claim against the Non-Settling Defendants to, and shall be entitled to 


recover from the Non-Settling Defendants, only those claims for damages, costs 


and interest attributable to the Non-Settling Defendants’ liability to the Plaintiffs 


and the Settlement Class Members, if any; 


(c) This Court shall have full authority to determine the Proportionate Liability at the 


trial or other disposition of this Action, whether or not the Releasees remain in 


this Action or appear at the trial or other disposition, and the Proportionate 


Liability shall be determined as if the Releasees are parties to this Action for that 


purpose and any such finding by this Court in respect of the Proportionate 


Liability shall only apply in this Action and shall not be binding upon the 


Releasees in any other proceedings. 


12. THIS COURT ORDERS that if, in the absence of paragraph 10 hereof, the Non-Settling 


Defendants would not have the right to make claims for contribution and indemnity or 


other claims over, whether or equity or in law, by statue or otherwise, from or against the 


Releasees, then nothing in this Order is intended to or shall limit, restrict or affect any 


arguments which the Non-Settling Defendants may make regarding the reduction of any 


judgment against them in the Action. 


13. THIS COURT ORDERS that a Non-Settling Defendant may, on motion to the Court 


determined as if the Settling Defendants remained a party to this action, and on at least 


ten (10) days notice to counsel for the Settling Defendants, and not to be brought unless 


and until the action against the Non-Settling Defendants has been certified and all 


appeals or times to appeal have been exhausted, seek Orders for the following: 


(a) Documentary discovery and an affidavit of documents in accordance with the 


Rules of Civil Procedure O. Reg. 194 from each of the Settling Defendants;  


(b) Oral discovery of a representative of each of the Settling Defendants, the 


transcript of which may be read in at trial; 
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(c) Leave to serve a request to admit on each of the Settling Defendants in respect 


of factual matters; and/or 


(d) The production of a representative of each of the Settling Defendants to testify at 


trial, with such witness to be subject to cross-examination by counsel for the 


Non-Settling Defendants. 


The Settling Defendants retain all rights to oppose such motion(s). Notwithstanding any 


provision in this Order, on any motion brought pursuant to this paragraph 13, the Court 


may make such Orders as to costs and other terms as it considers appropriate.  


14. THIS COURT ORDERS that a Non-Settling Defendant may effect service of the 


motion(s) referred to in paragraph 13 above on the Settling Defendants by service on 


counsel of record for the Settling Defendants in this action.  


15. THIS COURT ORDERS that for purposes of enforcement of this Order, this Court will 


retain an ongoing supervisory role over the Proceedings and the Settling Defendants will 


attorn to the jurisdiction of this Court for these purposes.  


16. THIS COURT ORDERS that, except as provided herein, this Order does not affect any 


claims or causes of action that any Settlement Class Member has or may have against 


the Non-Settling Defendants in this action.  


17. THIS COURT ORDERS that the Releasees have no responsibility for and no liability 


whatsoever with respect to the administration of the Settlement Agreement. 


18. THIS COURT ORDERS that the Settlement Amount be held in the Account by Class 


Counsel for the benefit of the Settlement Class, pending further order of the Court, which 


shall be sought by the Plaintiffs on a motion brought on notice to the Settling 


Defendants. 
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19. THIS COURT ORDERS AND ADJUDGES that this action be and is hereby dismissed 


against the Settling Defendants without costs and with prejudice. 


Date: 


   
  (Signature of judge, officer or registrar) 
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AND LABRADOR 


 Petitioner 
And 
HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF BRITISH COLUMBIA 
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______________________________________________________________________


 
JUDGMENT ON AMENDED MOTION FOR A DECLARATION REGARDING ORDERS 
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INTRODUCTION 
[1] This judgment deals with the impact of potential environmental obligations of a 
debtor company upon its restructuring process under the CCAA1. 
[2] On one hand, Her Majesty the Queen in Right of the Province of Newfoundland 
and Labrador (the "Province") contends that ministerial orders issued in relation to 
environmental matters are not "claims" under the CCAA when they do not require the 
Debtors ("Abitibi") to make payments to the Province.   
[3] Therefore, when such orders merely command taking steps to comply with 
statutory duties for the protection of the environment, the Province submits that the 
resulting obligations imposed upon Abitibi are not subject to compromise under the Act. 
[4] On the other hand, Abitibi considers that when these orders concern pre-filing 
liabilities and obligations, and remain in substance financial or monetary in nature, they 
are subject to both the stay of proceedings and the claims process contemplated by the 
CCAA.   
[5] For Abitibi, to rule otherwise would grant a kind of super-priority status to a 
regulatory body for pre-filing claims, since the liabilities arising therefrom would then 
remain unaffected by the restructuring process.  That would in turn significantly 
challenge its ability to successfully emerge from the present CCAA proceedings. 
[6] Whatever the outcome is, the likely consequences for all stakeholders involved 
are serious.  The potential environmental obligations at issue may entail expending 
huge sums of money in remediation costs: at minimum, tens of millions of dollars, quite 
probably, well over 100, perhaps, much higher than that.   
[7] As stated by the Monitor2, amounts of that magnitude are likely to be material to 
the estate of Abitibi and to impact on its ability to effect a viable plan of arrangement.  
[8] For an understanding of the context, it is necessary, before analysing each side's 
arguments, to review the motion at issue, the positions of the parties involved, and the 
applicable factual background and legal framework. 


THE MOTION AT ISSUE 
[9] On April 17, 2009, the Court issued an initial order (the "Initial Order") pursuant 
to the CCAA with respect to Abitibi.  The initial stay of proceedings was first extended to 
September 4, 2009, then, to December 15, 2009, afterwards, to March 15, 2010, and 
more recently, to June 18, 2010. 
[10] During the complex restructuring process undertaken as a result, the Court notably 
issued a First Stay Extension Order, on May 14, 2009, and a Claims Procedure Order, 
on August 26, 2009. 


                                            
1  Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA"). 
2  See, Monitor's 34th Report, dated February 19, 2010. 
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[11] The First Stay Extension Order included, at the request of the Attorney General 
for Canada, the following amendment to the Initial Order: 


10.1.  ORDERS that the aforementioned stay cannot be interpreted as to restrict 
or prevent Her Majesty the Queen, or her agents, from exercising powers, rights 
or duties in relation to matters involving public health, safety, security, public 
order or the environment against the Petitioners, the Partnerships, the Property, 
the Directors or others, providing that any financial or monetary fines or orders 
shall be stayed. 


[12] As for the Claims Procedure Order, its purpose was to set up a claims procedure 
for Abitibi's creditors.  Paragraph 3(t) thereof defined "Claim".  That definition was 
similar, if not identical, to that used in the vast majority of similar orders issued in CCAA 
proceedings over the recent years: 


"Claim" means any right or claim of any Person against one or more of the 
Canadian Petitioners or Partnerships in connection with any indebtedness, 
liability or obligation of any kind whatsoever of one or more of the Canadian 
Petitioners or Partnerships, whether reduced to judgment, liquidated, 
unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, 
equitable, secured, unsecured, present, future, known or unknown, by guarantee, 
surety or otherwise, and whether or not such right is executory or anticipatory in 
nature, including without limitation any claim arising from or caused by the 
repudiation by a Canadian Petitioner or Partnership of any contract, lease or 
other agreement, whether written or oral. the commission of a tort (intentional or 
unintentional), any breach of duty (legal, statutory, equitable, fiduciary or 
otherwise), any right of ownership or title to property, employment, contract, a 
trust or deemed trust, howsoever created, any claim made or asserted against 
any one or more of the Canadian Petitioners or Partnerships through any affiliate, 
or any right or ability of any Person to advance a claim for contribution or 
indemnity or otherwise with respect to any grievance, matter, action, cause or 
chose in action, whether existing at present or commenced in the future, based in 
whole or in part on facts which existed on the Canadian Filing Date, together with 
any other claims of any kind that, if unsecured, would constitute a debt provable 
in bankruptcy within the meaning of the Bankruptcy and Insolvency Act, R.S.C. 
1985, c. B-3; provided that "Claim" shall not include any Excluded Claim. 


[13] Paragraph 15 stated in turn that unless otherwise ordered by the Court, any 
creditor who did not deliver a proof of claim in accordance with paragraphs 10, 12 and 
13 of the Claims Procedure Order would be forever barred from asserting such against 
Abitibi.  Accordingly, such a claim would be extinguished for good, with no entitlement to 
vote on, or receive any distribution from, any plan.  
[14] On November 12, 2009, the Province, through its Minister of Environment and 
Conservation (the "Minister"), issued five (5) Ministerial Orders (the "EPA Orders")3 
against Abitibi pursuant to s. 99 of its Environmental Protection Act (the "EPA")4.  


                                            
3  Exhibit NL-6. 
4  S.N.L. 2002, c. E-14.2. 
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[15] The EPA Orders were in relation to five (5) sites located in Newfoundland and 
Labrador ("NL") where Abitibi had carried on industrial activities at different times 
between 1905 and 2008.  In essence, they purported to order Abitibi to perform, at its 
own expense, the following:  


(a) the submission for approval by the Province, by January 15, 2010, of a 
detailed Remediation Action Plan for all sites identified as allegedly having 
exceedances greater than the applicable limits; 


(b) the completion of the approved site remediation actions by January 15, 
2011, or by another date as may be agreed upon with the Province's 
Department of Environment and Conservation ("ENVC"); and 


(c) the closure of all landfills and lagoons/impoundments associated with 
each site by January 15, 2011. 


[16] On the day of issuance of the EPA Orders, the Province served the Motion for a 
Declaration Regarding Orders Issued Pursuant to the Environmental Protection Act (the 
"EPA Motion") that is the object of this judgment. 
[17] In the EPA Motion, the Province asserts that the First Stay Extension Order does 
not prevent the federal or provincial governments from exercising their powers, rights or 
duties in relation to public health, safety, security, public order or the environment, save 
for the financial or monetary fines or orders issued by these governments that remain 
stayed as a result of the Initial Order. 
[18] This notwithstanding, the Province maintains that it is possible to interpret the 
Claims Procedure Order in such a manner that renders it inconsistent with the First Stay 
Extension Order.  For instance, according to the Province, whereas the First Stay 
Extension Order permits it to issue non-monetary orders requiring Abitibi to comply with 
statutory environmental obligations, the Claims Procedure Order appears to bar, 
extinguish or otherwise affect the enforceability of such orders. 
[19] To avoid this result, the Province, by the EPA Motion, seeks a declaration: 


(a) that the Claims Procedure Order shall not bar, extinguish or affect the 
enforceability of orders made against the Debtors, the Property or the 
Directors (all as defined in the Initial Order) by the federal or provincial 
governments pursuant to their exercise of powers, rights or duties in 
relation to matters involving public health, safety, security, public order or 
the environment, provided that any financial or monetary fines or orders 
may be affected by the Claims Procedure Order; and 


(b) that the EPA Orders are not barred or extinguished and their enforceability 
is not affected by the Claims Procedure Order, in particular, by paragraphs 
3(t) and 15 thereof. 


THE POSITIONS OF THE PARTIES 
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1) The Province5 
[20] For the Province, the EPA Orders are in relation to the environment.  They are 
not financial or monetary fines or orders and cannot be qualified as "claims" under the 
CCAA.  They simply require Abitibi to take steps to comply with its statutory obligations 
for the protection of the environment. 
[21] In this respect, the Province relies on some decisions6 that have ruled that similar 
non-monetary statutory obligations, being public duties owed to the community in 
general, are not "claims provable" under the BIA since the enforcing authority does not 
act as a "creditor" of the person owing the duty.    
[22] As such, the Province argues that the EPA Orders fall within the ambit of 
paragraph 10.1 of the First Stay Extension Order and are neither stayed nor subject to 
the claims process.  It adds that it could not have been the intention of the Court to 
issue a Claims Procedure Order with terms that conflict with and undermine the First 
Stay Extension Order. 
[23] In the alternative, if the Court intended for the Claims Procedure Order to 
nevertheless bar, extinguish or otherwise affect the enforceability of orders like the EPA 
Orders, the Province considers that the Court acted outside of its statutory jurisdiction. 
[24] The Province pleads that these orders are within its constitutional competence. 
Conversely, the ability to bar, extinguish or otherwise affect their enforceability is not 
within the constitutional competence of Parliament.  Therefore, to the extent that 
paragraph 15 of the Claims Procedure Order affects this enforceability, it is 
constitutionally ineffective. 
[25] In that regard, the Province served a Notice of Intention pursuant to Article 95 
C.C.P. to the Attorney Generals for Canada and all the other provinces, indicating that it 
was hereby seeking a declaration that: 


(1) a court vested with jurisdiction over a company pursuant to the CCAA 
does not possess the constitutional competence to exercise a statutory or 
discretionary power to bar or extinguish liabilities, obligations or duties owed to a 
province arising out of laws enacted by its legislature pursuant to s. 92 of the 
Constitution Act, 18677, save and except to the extent that the liability, obligation 
or duty is a "claim provable" within the meaning of s. 2 of the BIA8;  


                                            
5  See, Amended Motion for a Declaration Regarding Orders Issued Pursuant to the Environmental 


Protection Act, dated February 15, 2010.  
6  Notably, Panamericana de Biennes Y Servicios (Receiver of) v. Northern Badger Oil & Gas Ltd., 


(1991) 81 D.L.R. (4th) 280 (Alta C.A.) ("Panamericana"), leave to appeal to the Supreme Court 
refused; Strathcona (Country) v. Fantasy Construction Ltd. (Trustee of), (2005) 261 D.L.R. (4th) 221 
(Alta Q.B.) and (2005) 256 D.L.R. (4th) 536 (Alta Q.B.) ("Strathcona"); Canada Trust Co. v. Bulora 
Corp., (1980) 39 C.B.R. (N.S.) 152 (Ont. C.A.) ("Bulora"), affirming (1980) 34 C.B. R. (N.S.) 145 
(Ont. S.C.). 


7  30 & 31 Vict., c. 3 (U.K), reprinted in R.S.C., 1985, App. II, nº 5 (the "Constitution Act, 1867"). 
8  Bankruptcy and Insolvency Act, R.S.C.,1985, c. B-3 (the "BIA"). 
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(2) a court vested with jurisdiction over a company pursuant to the CCAA 
does not possess the constitutional competence to exercise a statutory or 
discretionary power to fetter the discretion of a Minister of a provincial Crown 
under a law validly enacted by that province; and  
(3) the Quebec Superior Court does not have the constitutional competence 
to exercise a statutory or discretionary power under the CCAA to bar the 
enforcement of or to extinguish the non-monetary EPA Orders issued by the 
Province or to fetter the discretion of the Minister under the EPA9.   


2) The Intervening Parties10 
[26] As a result of this Notice of Intention, Her Majesty the Queen in right of the 
Province of British Columbia (“HMQBC”) and the Attorney General for British Columbia 
(the “AGBC”) intervened to support the EPA Motion.  The other Attorney Generals did 
not. 
[27] From a factual standpoint, the situation in British Columbia ("BC") is, however, 
quite different than the one prevailing in NL. Even though the Debtors still own 
properties in that province, HMQBC confirmed that in BC, no orders of any sort are 
outstanding against Abitibi in terms of environmental obligations.  
[28] Nevertheless, HMQBC and the AGBC elected to intervene herein because, 
similarly to the Province, they are concerned about the definition of “Claim”, be it in the 
Claims Procedure Order or as such definition may be carried forward into Abitibi’s 
proposed plan of arrangement or in any other orders in these proceedings.   
[29] HMQBC submits that any such definition is not, as a matter of statutory 
interpretation, within the meaning of “claim” under the CCAA, nor otherwise 
contemplated to be subject to compromise or arrangement under that Act.  Accordingly, 
it would be beyond the jurisdiction of the Court, through any order containing or 
adopting such a definition, to purportedly capture, compromise, enjoin future 
proceedings respecting and/or extinguish any statutory non-monetary obligations arising 
under a provincial or federal enactment. 
[30] On the constitutional issue raised by the Province, the AGBC adds that: 


(a) the CCAA should not be interpreted in a manner that would exceed the 
proper bounds of the ability of Parliament, under s. 91 of the Constitution 
Act, 1867, to make laws on matters of bankruptcy and insolvency.  It 
should not be interpreted so as to impair the operation of a validly enacted 
provincial legislative scheme and intrude into the provinces’ exclusive 
authority under s. 92 of that Act.  It would be contrary to those principles if 
the CCAA was interpreted to support orders based on or including the 
definition of “Claim” used in the Claims Procedure Order.  The CCAA, and 


                                            
9  It is worth noting that the Province never contested the Claims Procedure Order, nor did it lodge any 


appeal against it.  As one of the numerous parties appearing on the Service List, it had been made 
aware of its existence. 


10  See, Intervention, dated January 12, 2010. 







500-11-036133-094  PAGE: 7 
 


the definition of “claim” in that Act, are properly interpreted not to include 
statutory non-monetary obligations of Abitibi under any provincial 
enactment; 


(b) in CCAA proceedings, the Court’s jurisdiction to rule provincial enactments 
inapplicable or inoperative is predicated on the application of doctrines of 
constitutional law.  It would be contrary to these doctrines for the Court (i) 
to give effect to a law or purpose of Parliament that is not within or 
necessarily incidental to the powers granted under s. 91(21) of the 
Constitution Act, 1867, or (ii) to apply the CCAA to impair the operation of 
provincial legislative schemes enacted pursuant to the powers granted to 
provinces under s. 92 of the Act.  Hence, it would be beyond the Court’s 
jurisdiction to render any provincial enactment creating statutory non-
monetary obligations constitutionally inapplicable to or inoperative in 
respect of Abitibi through any order approving the definition of “Claim” 
used in the Claims Procedure Order; and 


(c) it is beyond the ability of Parliament to make laws on or necessarily 
incidental to matters of bankruptcy and insolvency empowering a court in 
proceedings under the CCAA to effectively engage in a judicial review of 
the exercise of statutory powers under provincial enactments.  It is 
therefore beyond the jurisdiction of the Court to make orders or 
declarations affecting or enjoining, other than temporarily, any regulatory 
body proceedings or decisions relating to statutory non-monetary 
obligations of Abitibi. 


3) Abitibi11 
[31] Abitibi contests the EPA Motion and concludes that it should be dismissed 
entirely.  Moreover, it seeks itself a declaration confirming that: 


(a) the EPA Orders are stayed by the stay of proceedings issued in the Initial 
Order and are not subject to the narrow exception provided at paragraph 
10.1 of the First Stay Extension Order; and 


(b) the Province's filing of any claim based in whole or in part on the EPA 
Orders is now barred by paragraph 15 of the Claims Procedure Order, 
such that no extension of the Claims Bar Date should be granted to allow 
the latter to file a claim on that basis in the claims process. 


[32] Abitibi takes the position that the EPA Orders are in pith and substance financial 
or monetary in nature.  They were thus issued in violation of both the Initial Order and 
First Stay Extension Order.  As the EPA Orders are not exempted from the stay of 
proceedings, Abitibi says that there is no basis to grant the conclusions of the EPA 
Motion that, in effect, would give the Province a preference over the other creditors.   
[33] Abitibi pleads that the EPA Orders primarily concern assets that are no longer in 
its power, possession or control.   
                                            
11  See, Amended Contestation, dated January 20, 2010.  
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[34] Three of the five EPA Orders relate to assets which, on December 16, 2008, 
have been unilaterally expropriated without compensation by the Province pursuant to 
its Abitibi-Consolidated Rights and Assets Act12.  That being so, in respect of these 
assets, it is the Province that bears the primary environmental responsibility as the 
"person responsible" under its own legislation.  
[35] For Abitibi, the EPA Orders are, consequently, nothing more than a thinly 
disguised demand for money, in effect asking it to improve the value of the confiscated 
property for the benefit of its "illegitimate" new owner, the Province. 
[36] Abitibi adds that by suddenly issuing the EPA Orders, the Province displayed a 
total lack of impartiality and was in a situation of conflict of interest, as the EPA Orders 
were clearly designed to enhance the property value of lands confiscated from Abitibi 
and now allegedly owned by the Province. 
[37] With respect to the two other sites at issue, Abitibi contends that it ceased 
conducting any active business on these lands well prior to the commencement of the 
CCAA proceedings.  As such, the two EPA Orders pertaining to these assets are 
fundamentally monetary in nature as well: they seek to compel Abitibi to expend 
material sums of money for assets not used in its business and with no net value.  
[38] As a matter of fact, Abitibi submits that these assets are in the process of being 
disposed of, failing which they will be placed in the hands of a receiver prior to Abitibi's 
emergence from these CCAA proceedings.  During the hearing of the EPA Motion, 
Abitibi indeed served a specific Motion in that regard13. 
[39] In short, Abitibi argues that it either is, or will shortly be, nothing else than a 
former owner or occupier in respect of all of the assets that are the subject matter of the 
EPA Orders.   
[40] That being so, Abitibi suggests that, by their true nature, the EPA Orders are 
financial or monetary orders.  Their real intended effect is to require millions of dollars of 
expenditures of creditor money for the improvement of lands confiscated by the 
Province or which will shortly be placed in the hands of a receiver. 
[41] In light of the bad faith displayed by the Province in issuing the "tactical" EPA 
Orders, as well as its unlawful and confiscatory actions in relation to the Abitibi Act, 
Abitibi states that the Court should not grant the Province any extension of the Claims 
Bar Date.  Rather, by failing to file a claim in due course, the Province deliberately and 
knowingly chose to ignore the Claims Bar Date established by the Claims Procedure 
Order.  As a result, Abitibi concludes that all the Province's claims in that regard are 
now barred.   
[42] Key groups of creditors of Abitibi support its position herein. They include the 
Term Lenders, the Senior Secured Noteholders and the Ad Hoc Committee of the 
Bondholders.  The Monitor also supports the position of Abitibi for the dismissal of the 


                                            
12  S.N.L. 2008, c. A-1.01 (the "Abitibi Act"). 
13  See, Motion for the issuance of an Order Authorizing the Sale of Non-core Properties, dated February 


25, 2010. 
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EPA Motion.  The Monitor does not express any view, however, on the issue of the 
extension, if any, of the Claims Bar Date for the benefit of the Province.  


THE FACTUAL BACKGROUND14 
[43] The factual background relevant to the debate revolves around three issues: the 
industrial activities of Abitibi in NL, the enactment of the Abitibi Act and the EPA Orders. 
1) Abitibi's Industrial Activities in NL 
[44] Abitibi is one of the world’s largest publicly traded pulp and paper manufacturers.  
It produces a wide range of newsprint and commercial printing papers, market pulp and 
wood products. It owns interests in or operates pulp and paper facilities, wood products 
facilities and recycling facilities located in Canada, the United States, the United 
Kingdom and South Korea. 
[45] From approximately 1905 to the end of 2008, it carried on extensive industrial 
activities in NL.  These activities extended from mining and processing minerals, to 
cutting and milling timber, to making wood pulp and paper products, to shipping and 
storing materials, and to related activities.   
[46] These activities were carried on at several locations in NL (the "Abitibi Sites"): 


(i) mining and processing of minerals: at Buchans; 
(ii) pulp and paper operations: at Grand Falls-Windsor and Stephenville; 
(iii) shipping and storing:  at Botwood; and 
(iv) logging camps: at many different locations across NL.  


[47] According to the Province, Abitibi's industrial activities resulted in the release of 
substances into the environment in amounts, concentrations and at rates which have 
caused and could continue to cause an adverse effect both on and adjacent to the 
Abitibi Sites.  As far as the Province is concerned, by the spring of 2009, Abitibi had not 
fulfilled all of its obligations under the EPA with respect to these Abitibi Sites. 
[48] Conversely, for Abitibi, merely in the fifteen years prior to the end of 2008, it had 
spent approximately $138.5 million in environmental compliance or remediation efforts 
in NL. These investments in assessments, environmental compliance or remediation 
activities have been, with rare exceptions, made on its own initiative, without the 
requirement or necessity of ministerial action.  Abitibi considers it has been proactive in 
its efforts to ensure that its operations were fully in compliance with prevailing 
environmental requirements in NL. 
[49] For example, Abitibi's investments in environmental compliance, assessment and 
remediation over the past decade included the following: 


                                            
14  The Province, the Intervening Parties and Abitibi agree that the record is properly constituted of 1) the 


written proceedings filed by each one, all duly supported by affidavits, 2) Exhibits NL-1 to NL-16 and 
D-1 to D-6, 3) the Monitor's 34th Report of February 19, 2010, and 4) the viva voce testimonies of two 
witnesses, Mrs. Ballard for the Province and Mrs. Minville for Abitibi.  
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(a) environmental assessments and clean-ups (at woodland camps, 
Stephenville, Botwood and Grand Falls); 


(b) decommissioning and clean-up activities (at Stephenville); 
(c) mill effluent treatment plant improvements related to discharge 


requirements (at Stephenville and Grand Falls); 
(d) mill air emissions control improvements related to discharge requirements 


(at Stephenville and Grand Falls); and 
(e) activities related to environmental sustainability including land donations 


(at Botwood and woodlands), the Exploits River Salmon Diversion 
Program, reforestation and forest improvements. 


[50] Abitibi believes it has always placed a high value upon its environmental 
compliance efforts in areas where it has carried on business.  It emphasizes that it has 
made concerted efforts to anticipate environmental issues rather than merely react to 
orders. This includes environmental site assessment work and remediation work at 
many of the Abitibi Sites.   
[51] Abitibi adds that during all those years of industrial activities, it founded and built 
communities, roads, schools and hospitals.  By way of example, the town of Grand 
Falls-Windsor was founded and originally owned by one of its predecessors.  


2) The Abitibi Act 
[52] Notwithstanding this long history of industrial activities, since December 2008, 
Abitibi has had no material active operations in NL, save for the orderly closure of its 
Grand Falls mill.   
[53] Effectively, on December 4, 2008, Abitibi announced the closure of its last 
remaining mill operation in NL, located at Grand Falls-Windsor.  Following this mill 
closure scheduled to be effective March 2009, Abitibi would have normally retained 
valuable hydroelectric facilities, hydroelectric rights, lands and other assets in NL. 
[54] However, despite this, on December 16, 2008, twelve days after this 
announcement, the Province introduced and passed within a single day the Abitibi Act. 
Pursuant to this Act, the Province purported: 


a) to seize with immediate effect substantially all of the assets, property and 
undertakings of Abitibi in NL; 


b) to cancel substantially all outstanding water and hydroelectric contracts 
and agreements between Abitibi and the Province; 


c) to cancel pending legal proceedings of Abitibi against the Province 
seeking the return of several hundreds of thousands of dollars in 
unlawfully assessed payments in respect of water rights; 


d) to deny Abitibi any compensation for the seized assets; and 
e) to deny Abitibi access to the Province's courts to seek redress. 
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[55] Amongst the assets so confiscated were certain hydroelectric facilities only 
partially owned by Abitibi and subject to third party debt obligations. The substantial 
interests of such third parties were similarly expropriated in the sweep of the Abitibi Act.  
[56] Without surprise, the Abitibi Act was strongly criticized and denounced by Abitibi.  
To put it mildly, the relationships between the Province and Abitibi have apparently 
been quite difficult since then. 


[57] For its part, the Province considers the Abitibi Act to be constitutional, even 
though it is retrospective, targeted and confiscatory in nature15.  In contrast, Abitibi 
views the enactment as contrary to fundamental principles of the Canadian Charter of 
Rights and Freedoms and the Canadian Bill of Rights, as well as being unconstitutional.  
It considers it to be punitive, confiscatory in nature and repugnant to public policy16. 


[58] While the Province argues that the potential claims of Abitibi against it as a result 
of the Abitibi Act are without merit, the latter maintains that if the Province ever files any 
claim in the restructuring process, the Court will have to assess the value of its cross-
claims or set-off claims against the Province for this wrongful expropriation. 


[59] According to Abitibi, its losses resulting from the enactment of the Abitibi Act well 
exceed $300 million. The most valuable assets confiscated by the Province include: 


(a) surface rights which the Province had offered to purchase from Abitibi for 
$19.3 million in November 2008; 


(b) Abitibi's 51% interest in Star Lake Hydro Partnership, a joint venture with 
CHI Hydroelectric Company Inc. ("CHI"), which owns and operates the 
Star Lake Hydroelectric Project. At the time of expropriation, Abitibi had 
agreed to sell its interest to its partner CHI in a transaction that was days 
away from closing.  In her testimony, Mrs. Minville assessed the value of 
that interest at some $60 million; 


(c) Abitibi's 49% interest in the Exploits River Hydro Partnership, a 
partnership with Central Newfoundland Energy Inc., which operates the 
Bishop's Falls hydroelectric facility and a part of the Grand Falls 
hydroelectric facility. Again, in her testimony, Mrs. Minville assessed the 
value of that other interest at about $74 million;  


(d) Abitibi's remaining wholly-owned interest in the Grand Falls hydroelectric 
facilities; and 


(e) Abitibi's wholly-owned interest in the Buchans hydroelectric facility. 


[60] Although the Province publicly announced that the Abitibi Act did not include the 
Grand Falls mill then still in operation, a review of the Abitibi Act revealed that, whether 


                                            
15  To that end, it refers notably to British Columbia v. Imperial Tobacco Canada Ltd., [2005] 2 S.C.R. 


473, at 503-504. 
16  Amongst others, it invokes Reference Upper Churchill Water Rights Reversion Act, [1984] 1 S.C.R. 


297 and Laane & Baltser v. Estonian S.S. Line, [1949] S.C.R. 530. 
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deliberately or as a result of the haste in which the Act was drafted, the Grand Falls mill 
site was, in fact, included in the confiscated assets. 


[61] Whether due to its haste or by design, the Province did not, however, expropriate 
certain assets then owned by Abitibi in NL. These consist primarily of the former 
Botwood shipping terminal site, closed in February 2009, and the Stephenville 
newsprint mill, idled in October 2005 and closed in December 2005.  
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[62] In April 2009, Abitibi17 filed a Notice of Intent to Submit a Claim to Arbitration 
under Chapter 11 of the North American Free Trade Agreement ("NAFTA") for the 
losses arising from this confiscation effected by the Province.  At the hearing, the Court 
was advised that since the negotiations failed to result in an acceptable amount of 
compensation, Abitibi officially filed, on February 25, 2010, a Notice of Arbitration under 
Chapter 11 of NAFTA to pursue its claim for redress. 


[63] In her testimony, Mrs. Ballard confirmed that the Province had not paid so far any 
compensation to Abitibi as a result of these expropriations.   


[64] According to Abitibi, its claim for compensation under NAFTA includes almost no 
material amounts in respect of any of the assets that are the subject of the EPA Orders. 
The only incidences of overlap are the claims for the confiscated surface rights and the 
Grand Falls mill site. 
3) The EPA Orders 
 i) the sequence of events 
[65] Meanwhile, on June 12, 2009, the Province asked Abitibi to provide certain 
reports for the Abitibi Sites, including environmental site assessment ("ESA") reports18.   


[66] On June 18, 2009, Abitibi replied that the Province's request would remain under 
consideration in light of (a) the Abitibi Act, (b) the Initial Order issued by the Court and 
(c) another pending ministerial order concerning Buchans19.   


[67] In this letter, Abitibi's Counsel noted that efforts to comply with Abitibi's 
obligations under the EPA were, in any event, ongoing.  In a subsequent letter dated 
August 14, 2009, Abitibi again acknowledged its ongoing environmental obligations 
pursuant to the EPA20.   


[68] In July 2009, in order to apparently ensure that it had complete and accurate 
information about the environmental condition of the Abitibi Sites and that Abitibi's 
obligations to protect the environment would be fulfilled, the Province's attorneys 
retained the services of environmental consultants, Conestoga-Rovers & Associates 
("CRA"), to undertake ESAs at the Abitibi Sites. 


[69] CRA was able to begin its assessment work at one of the Abitibi Sites, Buchans, 
in the latter part of July 2009.  However, it needed to obtain access to the remaining 
Abitibi Sites in order to complete its work.  On September 3, 2009, after extensive 
negotiations, Abitibi and the Province entered into an agreement whereby Abitibi would 
provide access to the Abitibi Sites to CRA for the purpose of conducting the ESAs, 
subject to a number of conditions21.   


                                            
17  Even though headquartered in Montreal, QC, AbitibiBowater inc. is a U.S. corporation formed under 


the laws of Delaware. 
18  Exhibit NL-1. 
19  Exhibit NL-2. 
20  Exhibit NL-3. 
21  Exhibit NL-4. 
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[70] Again, Abitibi indicated that its position was subject to further consideration in 
light of (a) the Abitibi Act and (b) the Initial Order issued by the Court. 
[71] On October 16, 2009, while these exchanges were taking place, the Province 
filed a Motion for a Declaration that the Petitioner is entitled to Access the Electronic 
Data Rooms Created by the Debtors (the "Data Room Motion"). 
[72] In that motion, the Province alleged that it needed to access the electronic data 
rooms of Abitibi to properly assess its financial status and make informed decisions in 
the restructuring.  It maintained that it had a duty to inform itself of the present and 
future potential ability of Abitibi to cover the Province's claims. 
[73] In particular, the Province argued that Abitibi was responsible towards it for 
alleged environmental contamination from the mine located in Buchans.  Relying on 
numerous media reports that it then filed in the record, the Province claimed that 
because of Abitibi's economic activities, the latter had exposed itself to many 
environmental obligations, the precise extent of which remained unclear. 
[74] The Province notably alleged that it had incurred significant costs in that regard.  
It added, furthermore, that agreements had been entered into for the Province's 
environmental consultants to have access to the sites for the purpose of determining the 
full nature and extent of Abitibi's environmental obligations.  
[75] On November 9, 2009, the Court dismissed the Data Room Motion with costs.  
The Province did not appeal that ruling. 
[76] The Court notably concluded that the Province had not yet provided reasonable 
and convincing evidence in support of its alleged status of potential creditor for 
environmental problems resulting from Abitibi's economic activities. 
[77] The Court emphasized that the Province wanted access to the electronic data 
rooms not to enhance the restructuring process, but to assess the extent of Abitibi's 
present and future ability to cover its undetermined and potential environmental claims 
that had yet to be filed in the claims process: 


[88]  Lastly, the alleged legitimate public interest relied upon by the Province is 
not in furtherance of the purposes of the CCAA.  It is, to the contrary, in 
furtherance of the Province's own interest of determining the real value of its 
potential claims that are yet to be established. 


[89]  Put otherwise, the Province wants to have access to the electronic data 
rooms to better evaluate whether Abitibi's pockets will, one day, be deep 
enough22. 


[78] While this Data Room Motion was being debated and ruled upon, CRA issued, in 
November 2009, the reports setting out the results of its ESAs on each of the Abitibi 
Sites.  These reports concluded that the Abitibi Sites covered by the assessments (and, 


                                            
22  AbitibiBowater Inc. (Re the Plan of Compromise or Arrangement of), 2009 QCCS 5482. 







500-11-036133-094  PAGE: 15 
 
in many instances, the property adjacent thereto) suffered from extensive contamination 
allegedly in excess of applicable standards23.  


ii) the orders issued  
[79] Accordingly, on November 12, 2009, three days after the dismissal of its Data 
Room Motion, the Province issued against Abitibi the EPA Orders24 pursuant to s. 99 of 
the EPA, requiring it to submit detailed Remediation Action Plans for approval by 
January 15, 2010 and to complete the approved site remediation actions by January 15, 
2011. 
[80] It is not disputed that the EPA Orders were in respect of liabilities or obligations 
that existed prior to the commencement of the CCAA proceedings.  None of the sites 
related to any active operations of Abitibi from or after the date of the Initial Order.  The 
orders were all in respect of past matters.  
[81] The evidence indicated that a “base case” remediation plan could cost Abitibi in a 
range of value from the mid-to-high eight figures.  A “worst case” to “extreme case” 
scenario could be several times higher. 
[82] The evidence showed as well that the EPA Orders were inappropriate in their 
sequencing and unrealistic in their scheduling: 


(a) to submit detailed Remediation Action Plans as requested would have 
required close to a full year to be carried out adequately; 


(b) the closure of all landfills and lagoons or impoundments associated with 
each site being logically the last task to perform when a remedial action 
plan is implemented, requiring Abitibi to close these units no later than 
January 15, 2011 was unrealistic; 


(c) given the magnitude and scope of the work ordered by the Province to be 
carried out simultaneously at the five locations targeted in the EPA 
Orders, based on Abitibi's past experiences with such projects in NL, it 
was doubtful that there existed sufficient resources (engineering firms, 
specialty providers, laboratories and authorized specialty contractors) to 
carry out the work within the prescribed one-year time frame. 


[83] On January 11, 2010, Abitibi appealed the EPA Orders to the Minister.  On 
February 8, 2010, the Minister dismissed the appeals25.  Of course, the initial deadline 
of January 15, 2010, for Abitibi to file its Remediation Action Plans was not abided by. 
[84] According to Abitibi, the EPA Orders stem from a desire to "throw the book" at 
Abitibi with a view to seeing what, if anything, may stick for purposes of offsetting 
Abitibi's well-known compensation claims.   
[85] Since the adoption of the Abitibi Act, Abitibi considers that the Province has 
indeed used the full range of its powers, including the misuse of discretionary authority 
                                            
23  Exhibit NL-5. 
24  Exhibit NL-6. 
25  Exhibit NL-14. 
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granted under the EPA, to wage a campaign of retribution and harassment against it, 
with the apparent goal of dissuading Abitibi from pursuing its claims for compensation.  
[86] For Abitibi, what was dredged up in this process included matters that were, to 
the Province's knowledge, the responsibility of third parties.  Often, they related to 
situations that had been known for decades.  Moreover, with some limited exceptions, 
the Abitibi Sites at issue are on lands that have been confiscated by the Province 
pursuant to the Abitibi Act, when they were not surrendered to the latter years ago.   
[87] In the case of such lands that are not in its possession anymore, Abitibi suggests 
that it has likely no power to comply with the EPA Orders. It cannot realistically access 
lands in the possession of third parties (including the Province) to complete the 
remediation ordered by the EPA Orders. 
[88] Even if it has the right, based on procedural fairness and natural justice, to 
challenge the EPA Orders, Abitibi states that its well-known reality is quite different.  
Given that it is under CCAA protection, it considers that it is precluded, from a practical 
standpoint, from seeking a judicial review of the EPA Orders. The time and costs 
associated with challenging them would significantly drain Abitibi's limited resources and 
the potential recovery for all of its stakeholders. 
[89] Of course, the Province refutes these assertions.  In its view, the EPA Orders are 
merely the result of the proper exercise of the Minister's statutory duties and powers 
under the EPA.  Be it as current or former owner, Abitibi is a "person responsible" under 
the EPA.  What is being required in the EPA Orders simply derives from Abitibi's 
industrial activities in NL. 


iii) the CRA Reports 
[90] That said, the EPA Orders are based on the CRA Reports26 that relate to the five 
sites where there are alleged violations of the EPA, namely Grand Falls–Windsor, 
Stephenville, Botwood, Buchans and the Logging camps. 
[91] Abitibi contends that the failures and weaknesses evident in the CRA Reports 
lead to the reasonable inference that they were commissioned for the purpose of 
providing support for political decisions already taken, rather than for the purpose of 
forming a good faith view of the matter.  
[92] While it is certainly not the role of the Court to analyze in details these reports 
upon which the EPA Orders were issued, in assessing the true nature of these orders, 
the Court cannot, however, ignore the following general observations that appear from a 
superficial review of these reports:  


(a) each CRA Report states that it was prepared for the Province's 
NAFTA/CCAA Counsel, WeirFoulds LLP.  They were thus, apparently, 
produced for litigation purposes rather than in pursuit of a statutory duty; 


(b) the CRA Reports consistently fail to distinguish between lands owned or 
operated by Abitibi and those owned or occupied by third parties; and 


                                            
26  Exhibit NL-5. 
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(c) the CRA Reports, in the absence of applicable criteria identified in the 
Province's regulations, apply environmental standards from the provinces 
of Ontario and BC, which, according to Abitibi, technically do not apply as 
they are not adapted to NL distinctive hydro geological characteristics.  


[93] In addition, the following particular highlights coming from these CRA Reports 
are worth mentioning at this stage.  
[94] The CRA Report concerning the Grand Falls-Windsor site focuses primarily on 
anticipated issues that would arise as and when the mill site is actually 
decommissioned.  Yet, although the Province is no doubt aware that it is now the owner 
of the Grand Falls mill site as a result of its Abitibi Act, it has issued the EPA Order in 
respect thereof only to Abitibi, not to itself. 
[95] With respect to the Stephenville site mill, Abitibi's operations were shut down in 
December 2005.  Between 2006 and 2008, Abitibi completed a decommissioning and 
demolition program that included the levelling of the majority of the main mill buildings 
and related infrastructure.  Since the closure of the mill, it has allegedly expended some 
$2 million in environmental assessments and site clean up. 
[96] It is not seemingly disputed that substantial portions of the Stephenville mill 
served as the Harmonville Base of the United States Air Force (“USAF”) between 1941 
and 1966.  During that time, several fuel storage and dumpsites for by-products of the 
air force base were apparently established. 
[97] Moreover, in the late 1960s, the Province passed legislation that allowed for the 
construction of a kraft linerboard mill in Stephenville, which was taken over and 
operated by a Crown corporation, Labrador Linerboard Limited (“Linerboard”), from 
1972 to 1977.  This linerboard mill was ultimately closed in 1979 when it was purchased 
by Abitibi, converted to a pulp and paper production mill and operated as such until its 
closure in 2005. 
[98] On December 18, 2008, simultaneously with the Abitibi Act, the Province 
revoked the agreement for the timber supply rights in relation to the Stephenville mill by 
passing the Labrador Linerboard Limited Agreement 1979 Repeal Act27. 
[99] In view of this background, Abitibi estimates that a substantial portion of the 
costs associated with the remediation of the Stephenville site are directly attributable to 
the 25 years of intensive use of the site by USAF and Linerboard, under the 
stewardship and responsibility of the Province. 
[100] Yet, according to Abitibi, despite being the lessor of the Stephenville site to the 
USAF and the owner of the Crown corporation for the former linerboard operation, the 
Province has made no effort to establish its own level of responsibility under the EPA, 
nor has it taken any steps to pursue itself, USAF or Linerboard under the Act. 


                                            
27  S.N.L. 2008 c. 42, filed as Exhibit D-2. 
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[101] Turning to the CRA Report concerning the Botwood site, it refers to an area 
around the Town of Botwood where Abitibi formerly had a storage and shipping 
operation relating to its Grand Falls mill. 
[102] The Botwood Report does not, however, limit itself to Abitibi's operations at 
Botwood.  It also reviews the following: 


(a) storage and shipping operations utilized by ASARCO, a corporation 
unrelated to Abitibi or its predecessors, for its mining operations at 
Buchans, which CRA erroneously conflated with Abitibi for the purposes of 
the Botwood Report; 


(b) the bed of a railway (the Botwood - later Grand Falls - Central Railway) 
owned and operated by a company which has now been dissolved 
following the transfer to third parties of its property interests; and 


(c) storage and other facilities transferred to the Town of Botwood in the 
1980's and used for storage of construction materials, vehicle servicing 
and other activities, including an area for a community mail box. 


[103] Similarly to the situation prevailing for the Stephenville site, these other parties 
were not targeted by the EPA Orders concerning the Botwood site. 
[104] As to the Buchans site where Abitibi's operations ceased in 1984, it was part of 
the original lands granted in 1905 under a "Charter Lease" to the Anglo-Newfoundland 
Development Company, a company that merged with Abitibi's predecessor in 1961.  
Mining operations were developed on certain lands at Buchans in the 1920s as part of a 
joint venture with a predecessor of ASARCO, under an agreement pursuant to which 
the latter operated the mine.  
[105] The land beneath the Town of Buchans was surrendered to the Province by 
grants in 1978 and 1979.  In 1994, most of the remaining interests of Abitibi in the area 
surrounding Buchans were also relinquished to the Province following the ending of 
mining operations by ASARCO in the early 1980's.  In 2005, ASARCO filed for Court 
protection under Chapter 11 of the U.S. Bankruptcy Code.   
[106] At the time of the passage of the Abitibi Act, Abitibi retained some residual 
surface and timber rights in the area, as well as a small 2 MW hydroelectric power 
station near the town.   
[107] Here again, neither ASARCO nor the Town of Buchans was included in the 
scope of the EPA Orders.  
[108] Finally, the CRA Report concerning the Logging camps allegedly recounted an 
inspection of some forty-eight (48) camps.  Development and use of the Logging camps 
by Abitibi began in the 1940s and continued until recently.  However, Abitibi only has 
active records for twenty (20) Logging camps, which have all been closed after 1965.  
[109] As it only has active records of twenty (20) such camps closed since 1965, 
Abitibi considers that the other twenty eight (28) logging camps investigated by CRA are 
either not its logging camps, or date back to decades when horse power was the 
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predominant source of power in the camps and few, if any, refueling sites were likely to 
have existed.   
[110] The Logging camps report does not segregate the impact of third party activities 
from what may have resulted from Abitibi's prior activities. Yet, many such sites have, 
after dismantling and clean up by Abitibi, been used for other purposes by third parties, 
including seasonal fishing or snowmobile camps, cottages and other similar activities.  
[111] In fact, soil and other samples were taken by CRA at only six of the locations, 
with no method of distinguishing whether results obtained were attributable to these 
subsequent activities or to the original logging camps.  
[112] For Abitibi, the lack of objectivity and "directed verdict" nature of the EPA Orders 
is shown by the Lake Ambrose logging camp, at s. 2.2.3 of the Logging Camps Report.  
[113] After noting in the report that chainsaws and motorized vehicles were not used in 
the logging operations of Abitibi until the late 1950's (as prior operations were performed 
using horse and man power), and after noting the closure of this camp in the mid-
1950's, the report nevertheless went on to attribute various readings of fuel 
contamination to Abitibi's operations.  
[114] The fact that the Lake Ambrose site is currently used recreationally and that 
there are nearby cottages was not considered at all in the Logging camps report. 
[115] Between Abitibi, who had not operated on the site for fifty years and used only 
horse power and man power, and current recreational dwellers, most likely with power 
boats, snowmobiles, ATV's, automobiles and generators, the Province still chose the 
probable source for the observed contaminations of waste oil, fuel and similar items as 
being Abitibi.  
[116] For Abitibi, this telling example gives a good idea of what the Province is ready to 
accept and do under the circumstances. 
THE LEGAL FRAMEWORK 
[117] This factual background summarized, the legal framework relevant to this case 
includes, besides the paragraphs of the First Stay Extension Order and Claims 
Procedure Order referred to before, statutory provisions from both the CCAA and the 
BIA, as well as sections of the EPA. 
1) The CCAA and the BIA 
[118] The term "claim" is defined as follows in the CCAA (as applicable to this 
restructuring): 


Definition of "claim" 


12. (1) For the purposes of this Act, "claim" means any indebtedness, liability or 
obligation of any kind that, if unsecured, would be a debt provable in bankruptcy 
within the meaning of the Bankruptcy and Insolvency Act.  


Determination of amount of claim 
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(2) For the purposes of this Act, the amount represented by a claim of any 
secured or unsecured creditor shall be determined as follows:  


(a) the amount of an unsecured claim shall be the amount: 
[…] 


(iii) in the case of any other company, proof of which might be made 
under the Bankruptcy and Insolvency Act, but if the amount so provable 
is not admitted by the company, the amount shall be determined by the 
court on summary application by the company or by the creditor; and[…] 
 (Our emphasis) 


[119] The reference to "debt provable" is a misnomer.  It is commonly agreed that it is 
rather meant to refer to the expression "claim provable" of the BIA.  Under s. 2 of the 
BIA, "claim provable in bankruptcy", "provable claim" or "claim provable" include any 
claim or liability provable in proceedings under the BIA by a creditor.  Pursuant to s. 
121(1) of the BIA, "claims provable" and "contingent claims" consist of: 


Claims provable 
121. (1) All debts and liabilities, present or future, to which the bankrupt is subject 
on the day on which the bankrupt becomes bankrupt or to which the bankrupt 
may become subject before the bankrupt's discharge by reason of any obligation 
incurred before the day on which the bankrupt becomes bankrupt shall be 
deemed to be claims provable in proceedings under this Act. 


Contingent and unliquidated claims 
(2) The determination whether a contingent or unliquidated claim is a provable 
claim and the valuation of such a claim shall be made in accordance with section 
135. 
 (Our emphasis) 


[120] Aside from that, both the CCAA and the BIA contain provisions pertaining to 
environmental costs and claims, which state the following: 


Subsections 11.8(8)&(9) of the CCAA Subsections 14.06(7)&(8) of the BIA 
Priority of claims 
(8) Any claim by Her Majesty in right of Canada 
or a province against a debtor company in 
respect of which proceedings have been 
commenced under this Act for costs of 
remedying any environmental condition or 
environmental damage affecting real property of 
the company is secured by a charge on the real 
property and on any other real property of the 
company that is contiguous thereto and that is 
related to the activity that caused the 
environmental condition or environmental 
damage, and the charge  


(a) is enforceable in accordance with the law of 
the jurisdiction in which the real property is 


Priority of claims 
(7) Any claim by Her Majesty in right of Canada or 
a province against the debtor in a bankruptcy, 
proposal or receivership for costs of remedying 
any environmental condition or environmental 
damage affecting real property or an immovable of 
the debtor is secured by security on the real 
property or immovable affected by the 
environmental condition or environmental damage 
and on any other real property or immovable of 
the debtor that is contiguous with that real 
property or immovable and that is related to the 
activity that caused the environmental condition or 
environmental damage, and the security 
(a) is enforceable in accordance with the law of 
the jurisdiction in which the real property or 
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located, in the same way as a mortgage, 
hypothec or other security on real property; and 


(b) ranks above any other claim, right or charge 
against the property, notwithstanding any other 
provision of this Act or anything in any other 
federal or provincial law. 


Claim for clean-up costs 
(9) A claim against a debtor company for costs of 
remedying any environmental condition or 
environmental damage affecting real property of 
the company shall be a claim under this Act, 
whether the condition arose or the damage 
occurred before or after the date on which 
proceedings under this Act were commenced. 
(Our emphasis) 


immovable is located, in the same way as a 
mortgage, hypothec or other security on real 
property or immovables; and 
(b) ranks above any other claim, right, charge or 
security against the property, despite any other 
provision of this Act or anything in any other 
federal or provincial law. 
Claim for clean-up costs 
(8) Despite subsection 121(1), a claim against a 
debtor in a bankruptcy or proposal for the costs of 
remedying any environmental condition or 
environmental damage affecting real property or 
an immovable of the debtor shall be a provable 
claim, whether the condition arose or the damage 
occurred before or after the date of the filing of the 
proposal or the date of the bankruptcy. 


[121] Finally, it is worth noting that amongst the new amendments to the CCAA that 
came into force on September 18, 2009, the following provision dealing with regulatory 
bodies was added:  


Meaning of "regulatory body"  


11.1 (1) In this section, "regulatory body" means a person or body that has powers, 
duties or functions relating to the enforcement or administration of an Act of 
Parliament or of the legislature of a province and includes a person or body that is 
prescribed to be a regulatory body for the purpose of this Act. 


Regulatory bodies — order under section 11.02 


(2) Subject to subsection (3), no order made under section 11.02 affects a regulatory 
body's investigation in respect of the debtor company or an action, suit or proceeding 
that is taken in respect of the company by or before the regulatory body, other than 
the enforcement of a payment ordered by the regulatory body or the court. 


Exception 


(3) On application by the company and on notice to the regulatory body and to the 
persons who are likely to be affected by the order, the court may order that 
subsection (2) not apply in respect of one or more of the actions, suits or 
proceedings taken by or before the regulatory body if in the court's opinion 


(a) a viable compromise or arrangement could not be made in respect of the 
company if that subsection were to apply; and 


(b) it is not contrary to the public interest that the regulatory body be affected by 
the order made under section 11.02. 


Declaration — enforcement of a payment 


(4) If there is a dispute as to whether a regulatory body is seeking to enforce its 
rights as a creditor, the court may, on application by the company and on notice to 
the regulatory body, make an order declaring both that the regulatory body is seeking 
to enforce its rights as a creditor and that the enforcement of those rights is stayed. 
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2) The EPA 
[122] Turning to the EPA, s. 7 provides that a person shall not release or permit the 
release of a substance into the environment in an amount that may cause an adverse 
effect. S. 99 allows for the issuance of orders where the Minister believes on reasonable 
grounds that a person responsible has contravened or will contravene the EPA: 


99. (1) Where the minister believes on reasonable grounds that a person 
responsible has contravened or will contravene this Act or the terms or conditions 
of an agreement, approval, amended or varied approval, licence or an 
undertaking exempted or released under this Act, the minister may, whether or 
not that person has been charged or convicted in respect of the contravention, 
issue an order, in writing, requiring a person at that person’s own expense, to  


(a) stop or shut down an activity or an undertaking immediately, 
permanently, or for a specified time, where, with respect to that activity or 
undertaking, there has been a contravention of this Act, the regulations or 
a term or condition applicable to that activity or undertaking;  


(b) do all things and take all steps that are necessary to control, 
manage, eliminate, remedy or prevent an adverse effect or an 
environmental effect and to comply with this Act, the regulations or terms 
or conditions applicable to an approval, activity or undertaking in 
accordance with directions set out in the order;  


(…) 


and there shall be served on the person responsible a copy of the order and a 
statement showing the reasons for the making of the order and upon receipt of 
the copy and statement, that person shall comply with the order.  
(…)  


(3) In addition to other requirements that may be included in an order issued 
under this Part, an order may contain provisions  


(a) requiring a person, at that person’s own expense, to  


(i) maintain records on a relevant matter and report periodically to 
the minister or a person appointed by the minister,  


(ii) hire an expert to prepare a report for submission to the 
minister or a person appointed by the minister,  


(iii) submit to the minister or a person appointed by the minister, a 
proposal, plan or information specified by the minister setting 
out an action to be taken by the person,  


(iv) prepare and submit a contingency plan,  


(v) undertake tests, investigations, surveys and other action and 
report results of these to the minister, and  


(vi) take another measure that the minister considers necessary to 
facilitate compliance with the order or to protect or restore the 
environment;  
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(b) establishing the manner, method, or procedures to be used in 
carrying out the measures required by the order; and  


(c) establishing a time within which a measure required by the order is 
to be commenced and the time within which the measure, order or a 
portion of the measure or order must occur.  


 (…) 
 (Our emphasis) 


[123] S. 102 further provides that the Minister may do the following to insure 
compliance of the orders issued: 


 102.  (1) Where an order is served upon the person to whom it is directed, that 
person shall comply with the order immediately or, where a period of compliance 
is specified in the order, within the time period specified.  


 (2) Where a person to whom an order is directed does not comply with the 
order or part of the order or service of that order cannot be carried out, the 
minister may take whatever action he or she considers necessary to carry out the 
terms of the order.  


 (3) Where the minister  


(a) takes an action under subsection (2) to carry out the terms of an 
order; or  


(b) incurs costs, expenses or charges in order to investigate and 
monitor the compliance of a person with an order,  


the reasonable costs, expenses or charges incurred by the minister in taking that 
action are recoverable by the minister from the person to whom the order was 
directed as a debt owed to the Crown and the minister shall notify the person 
against whom the order is made of his or her determination of the amount of the 
recoverable costs, expenses and charges.  


(…) 
 (Our emphasis) 


[124] Finally, a "person responsible" is defined in the EPA (s. 2 (x)) as including, 
amongst others: 


(i) the owner of a substance or thing,  


(ii) the owner or occupier of land on which an adverse effect has occurred or 
may occur,  


(iii) the owner or operator of an undertaking,  


(iv) a previous owner of a substance or thing.  


(…) 
 (Our emphasis) 


THE QUESTIONS AT ISSUE 
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[125] Based on this review of the motion at issue, the positions of the parties involved, 
and the applicable factual background and legal framework, the questions to be 
resolved in this case can be summarized as follows: 


a) what is the true nature of the EPA Orders? Are they orders issued in regard of 
statutory non-monetary obligations of Abitibi or orders that are in substance 
financial or monetary in nature? 


b) if the EPA Orders are orders issued in regard of statutory non-monetary 
obligations of Abitibi, does the Court have either the statutory jurisdiction or 
constitutional authority to include them in the definition of "Claim" found in the 
Claims Procedure Order? 


[126] Both the Province and the HMQBC agree that if the EPA Orders are financial or 
monetary in nature as opposed to pure regulatory orders, they then fall within the 
meaning of claim under the CCAA and provable or contingent claim under the BIA.  A 
claims process such as the one ordered in this restructuring can therefore cover them. 
ANALYSIS AND DISCUSSION 
1) Overview 
[127] Contrary to Abitibi, the Province and the HMQBC did not put much emphasis on 
the factual context relevant to the questions at issue.  With all due respect to their 
position, the Court considers that this case must, in the end, be decided first and 
foremost taking into consideration the particular fact pattern in dispute.  
[128] To that end, nobody truly contests that in facilitating the conclusion of an 
arrangement under the CCAA, the Court has jurisdiction to subject "claims" to a claims 
process and to determine who Abitibi's "creditors" might be in that regard.  In doing so, 
the Court can certainly seek to uncover the true nature of the EPA Orders.  Their proper 
characterization is within the jurisdiction of the Court. 
[129] Despite being framed as "regulatory orders", the EPA Orders have the effect of 
compelling Abitibi to expend material sums of money to remediate property that it either 
no longer owns or no longer uses in its business, while having little or no net value to 
Abitibi and its stakeholders.  
[130] In the Court's opinion, based on the evidence filed in the record, the EPA Orders 
are in substance financial or monetary in nature.  Consequently, they are not exempted 
from the First Stay Extension Order or the Claims Procedure Order.   
[131] As a result, the monetary consequences of these orders should be treated as 
claims in these CCAA proceedings.  Such claims shall be subject to compromise and 
the Province, if it asks and is allowed to file a late proof of claim in this respect, shall be 
entitled to participate in the negotiation of, and to receive its pro-rata distribution under, 
any plan of arrangement to be filed by Abitibi.   
[132] There is, accordingly, no basis in fact or in law to grant the conclusions sought in 
the EPA Motion.  This would have the effect of giving the Province a preference over 
other creditors, which is simply unacceptable. 
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[133] To reach this conclusion, the Court relies on many considerations, including:  


- The provisions of the CCAA; 
- The true nature and impact of the EPA Orders; 
- The factual context of their issuance and their content; 
- The Province's behavior prior and after their issuance;  
- The EPA and the applicable case law; and  
- The end result of the Province's position. 


[134] In view of this conclusion, it is not necessary to discuss the Province's and the 
Intervening Parties' other arguments on the lack of statutory jurisdiction or constitutional 
authority for the Court to include statutory non-monetary obligations in the definition of 
"Claim" found in the Claims Procedure Order. 
[135] As the Court concludes that the Province's EPA Orders are indeed claims 
because of their obvious financial and monetary nature, the determination of these other 
questions will have to wait another day, if not another restructuring.  Declaratory 
judgments and questions of statutory jurisdiction or constitutional authority should not 
be issued or decided in a factual vacuum.  As shown here, the facts involved are 
normally critical in assessing such matters. 
[136] This finding entails the dismissal of the Intervention of HMQBC and the AGBC as 
well. 
[137] Abitibi remains in ownership and occupation of the relevant properties it still 
possesses in BC. No orders of any sort and no notice of non-compliance are 
outstanding in regard of any environmental obligations of Abitibi in that province.  
Simply put, there are no pending issue to resolve between Abitibi and the Intervening 
Parties. 
[138] This being so, the conclusions sought by Abitibi in its Amended Contestation will 
be granted, albeit only in part.  The Court considers that it is premature to immediately 
rule that the Province is barred from filing any late claim in the claims process as a 
result of the EPA Orders.  This issue will be addressed, if need to, if and when such a 
request is in fact presented. 
[139] The Court's explanations follow. 
2) The CCAA 
[140] It is widely accepted that the CCAA is a remedial statute.  Its purpose is to 
facilitate the making of a compromise or arrangement between an insolvent debtor and 
its creditors.  The goal is for the former to be able to continue in business and avoid the 
devastating social and economic consequences of a cessation of operations28.  


                                            
28  Stelco Inc., (Re), (2005) 9 C.B.R. (5th) 135, 2005 CanLII 8671 (Ont. C.A.), at paras 32ff; Metcalfe & 


Mansfield Alternative Investments II Corp., (Re), 2008 CanLII 587 (Ont. C.A.), at paras 44-61; Cliffs 
Over Maple Bay Investments Ltd. v. Fisgard Capital Corp., 2008 CanLII 327 (B.C.C.A.), at paras 27-
29; Hongkong Bank of Canada v. Chef Ready Foods Ltd., (1990) 51 B.C.L.R. (2d) 84 (B.C.C.A.), at 
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[141] In any restructuring conducted under the CCAA, the courts must keep in mind 
these key objectives, while also giving weight to these broader socio-economic or public 
interest considerations.  As it happens, CCAA courts in Canada have generally found 
considerable interpretive flexibility in the provisions of the CCAA to enable them to 
facilitate the achievement of its purposes29.   
[142] To that end, any analysis of the CCAA must be guided by "the modern rule" of 
statutory interpretation.  Pursuant to this rule, "[t]he words of an Act are to be read in 
their entire context and in their grammatical and ordinary sense harmoniously with the 
scheme of the Act, the object of the Act, and the intention of Parliament"30.   
[143] Likewise, in exercising its jurisdiction in a broad and flexible manner to insure the 
CCAA's effectiveness, the Court must remember that its role is one of judicial oversight.  
It is expected to supervise the process and keep it moving towards its ultimate goal, that 
of an acceptable arrangement.  In doing so, it has a broad jurisdiction to decide all 
matters that arise and to create an orderly environment for the restructuring.  This 
would, no doubt, be negatively affected if, for instance, debtors were forced to expend 
resources to deal with claims outside of the CCAA process. 
[144] Applying these considerations to the situation at hand, the Court is of the view 
that it has the authority to decide if the EPA Orders qualify as claims under the CCAA 
and can be described as provable or contingent claims under the BIA.   
[145] In that regard, the CCAA contains no restrictive definition of "creditor" other than 
the circular definition of "unsecured creditor" to mean any "creditor" who is not a 
secured creditor. S. 12(1) of the CCAA further defines "claim" in the broadest possible 
terms as "any indebtedness, liability or obligation of any kind, that, if unsecured, would 
be a debt (sic) provable in bankruptcy".   In fact, under s. 12(2)(a), the "amount of an 
unsecured claim shall be the amount […] (iii) […] proof of which might be made" under 
the BIA.  
[146] As for the BIA, s. 2 similarly has a non-exhaustive definition of "claim provable in 
bankruptcy" which "includes any claim or liability provable in proceedings under this Act 
by a creditor".  Ss. 121 and 135 also define provable or contingent claims in very broad 
terms.   
[147] The amended CCAA does not depart from this scheme.  If anything, it re-
confirms the intentionally broad and remedial goals of the Act, with terms that place in 
the courts' hands the powers necessary to secure its ends. 
[148] Accordingly, environmental obligations arising from a regulatory order that 
remain, in a particular fact pattern, truly financial and monetary in nature can be 
qualified as claims under the CCAA.  Likewise, if one is convinced that there exists, in 


                                                                                                                                             
para. 22. See also SARRA, Janis, Rescue! The Companies' Creditors Arrangement Act (Toronto: 
Thompson Carswell, 2007), at p. 9. 


29  See, for instance, ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp, 2008 
CanLII  587 (Ont. C.A.), pertaining to third parties releases in a plan of arrangement. 


30  See, Bell ExpressVu Ltd. Partnership v. Rex, [2002] 2 S.C.R. 559, at para. 26, and Rizzo v. Rizzo 
Shoes Ltd., [1998] 1 S.C.R. 27, at para. 21. 
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such a fact pattern, a claim that "might" be filed, it is open to be compromised on the 
plain reading of s. 12 of the CCAA. 
[149] Regarding this, the principles that generally apply to the determination and 
compromise of contingent claims under the CCAA process can apply to claims like 
those arising from the EPA orders.  Contingent claims may be compromised under the 
CCAA and the Court has the authority to decide if a contingent claim exists by reason, 
for instance, of past obligations.  
[150] While not applicable to these proceedings, s. 11.1 of the amended CCAA is 
instructive on this matter of jurisdiction. It operates to limit the broad jurisdiction of the 
court to stay proceedings (under what is now s. 11.02 of the amended CCAA) in relation 
to regulatory bodies.  
[151] However, even s. 11.1 does not contain any bright line between regulatory and 
financial orders.  S. 11.1(2) restricts the power of the court in its general stay under s. 
11.02 from impacting regulatory proceedings "other than the enforcement of a payment 
ordered by the regulatory body".  S. 11.1(3) allows the supervising court to remove this 
restriction on the general stay power if (i) it is of the opinion that "a viable compromise 
or arrangement could not be made in respect of the company" if the restriction were to 
apply, and (ii) making such an order is not contrary to the public interest.  
[152] Further, s. 11.1(4) reserves to the court the power to decide when a regulatory 
body is seeking to enforce rights as creditor. 
[153] These amendments make two points quite clearly.  
[154] First, the structure of the amended CCAA is as follows: (i) a general stay power 
is granted in s. 11.02 (in language identical to s. 11(3) of the CCAA applicable here); (ii) 
the general stay is initially restricted from applying to regulatory proceedings other than 
payment orders (similarly to the First Stay Extension Order here); and (iii) that restriction 
may be lifted by the court after a hearing.  
[155] It follows from this that the general stay power in s. 11.02 of the amended CCAA 
(s. 11(3) of the CCAA) does permit the court to order a stay of regulatory proceedings, 
the only change being that a second hearing is required to stay any proceedings other 
than "a payment ordered".   
[156] Second, the court, not the regulatory body, decides when a body is "seeking to 
enforce its rights as a creditor" and if so found, the court may stay that as well. 
[157] Parliament has therefore confirmed that the CCAA may be employed to place an 
appropriate check on regulatory actions, particularly when they are purely "monetary 
orders".  This is exactly the kind of jurisdiction the Court is exercising here.  Of course, 
this exercise requires the Court looking at substance over form. 
[158] From that standpoint, it is true that the Province has sought to frame the EPA 
Orders so as to fall within the limited environmental exemption of paragraph 10.1 of the 
First Stay Extension Order.  
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[159] Yet, an examination of their consequences, their content, the Province's behavior 
regarding them and the statutory framework within which they were issued show that 
they are and were most likely intended to be in substance financial or monetary orders. 
3) The True Nature and the Impact of the EPA Orders  
[160] The true regulatory character or otherwise financial and monetary nature of a 
given order is influenced by who issues the order, who stands to benefit from it, what 
remains its genuine objective and what means of enforcement truly exist in reality. 
[161] Although presented as injunctive orders, the facts demonstrate that the practical, 
intended and inescapable result of the EPA Orders was the creation of monetary 
claims.  Money is, clearly, the only remedy in this case.  In fact, given the lack of assets 
or activities of Abitibi in the Province, the EPA Orders can, in all likelihood, only be 
enforced by action taken outside NL. 
[162] In this case, the true character of the EPA Orders must be assessed in the 
context of the assets of Abitibi having been expropriated by the Province and Abitibi no 
longer being in control of the bulk of the property that gave rise to the remediation 
orders. 
[163] The monetary nature of the orders is indeed highlighted by the fact that they 
relate, for the most part, to properties that the Province has confiscated under the Abitibi 
Act or that Abitibi has otherwise surrendered possession or control of years ago. 
[164] This situation is quite different from that of an existing owner of lands being 
asked to remedy an environmental condition in respect of ongoing operations.  While 
the latter might be said to derive a corresponding benefit from the expense incurred 
arising from the improvement to the lands thereby occasioned, a former owner or a 
victim of confiscation has no such benefit.  
[165] In her testimony, Mrs. Minville confirmed the obvious: decommissioning or 
remediation costs are normally offset by the added value eventually regained in the 
subsequent divestiture of the equipment, metal and real estate involved.  Provided, of 
course, that you are still the owner.  Otherwise, compliance with such an order is an 
expense devoid of any direct or indirect benefit.  
[166] In the present situation, as the current owner of most of the lands in respect of 
which the remediation expenses have been ordered, the Province ends up being the 
intended beneficiary of the expenditures that it has used its discretion to order.  
[167] In essence, the EPA Orders seek to require Abitibi to incur costs for the primary 
purpose of improving the value of lands, the bulk of which have been confiscated (and 
much of the remainder of which was surrendered to the public years ago). Put 
otherwise, Abitibi is expected to spend money to increase the value of properties for the 
benefit of those who took them from it.   
[168] This is, at a minimum, rather awkward.  The expression "having your cake and 
eat it too" comes to mind.  Some would go as far as to say that it is preposterous.   
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[169] Be that as it may, this definitely justifies, at the very least, the Court, as opposed 
to the regulator involved, ascertaining the exact nature of the EPA Orders and deciding 
whether the Province is, in reality, seeking to enforce rights as a creditor.  This is 
precisely what the amended CCAA has now codified at s. 11.1 (4). 
[170] While the dividing line between regulatory claims and their financial 
consequences may be blurred at times, there can be no confusing the two when the 
regulatory authority is seeking to make orders concerning solely past actions and 
activities in relation to properties that the debtor has disposed or been dispossessed of. 
[171] The broad CCAA and BIA provisions referred to above contain no comfort for a 
regulatory authority seeking to limit the Claims Procedure Order from impacting their 
plainly financially material actions with artificial distinctions about "regulatory" orders and 
"financial" ones.  To an insolvent company in CCAA restructuring, an order to pay tens 
of millions of dollars directly is no different from an order to spend an equivalent amount 
on specific actions that will benefit others.  
[172] Where, as here, the EPA Orders are moreover founded exclusively upon alleged 
actions in the past and relate in no way to activities taken after the commencement of 
proceedings, the supervising CCAA court applying such broad definitions has the 
jurisdiction to intervene.  
[173] In the context of the EPA Orders and the Abitibi Act, the Province stands as the 
direct beneficiary, from a monetary standpoint, of Abitibi's compliance with the EPA 
Orders. In other words, the execution in nature of the EPA Orders would result in a 
definite credit to the Province's own "balance sheet".  Abitibi's liability in that regard is an 
asset for the Province itself.   
[174] With all due respect, this is not regulatory in nature; it is rather purely financial in 
reality.  This is, in fact, closer to a debtor-creditor relationship than anything else.  
[175] This is quite far from the situation of the detached regulator or public enforcer 
issuing order for the public good. Here, the Province itself derives the direct pecuniary 
benefit from the required compliance of Abitibi to the EPA Orders.  The Province stands 
to directly gain in the outcome.  None of the cases submitted by the Province bear any 
similarity to the fact pattern in the present proceedings. 
[176] From this perspective, it is the hat of a creditor that best fits the Province, not that 
of a disinterested regulator.  Between the suggestion that the Province is merely 
seeking compliance with the EPA and the inference that it is rather looking to ascertain 
a monetary value and financial benefit through the execution in nature of its EPA 
Orders, the Court prefers the latter view based on the evidence as a whole.  
[177] The fact that two of the five EPA Orders relate to property still owned by Abitibi 
does not change this end result.  It is the global situation that must be considered here.  
This is, in fact, how the Province approached the situation and still treats it today. 
[178] In all likelihood, the pith and substance of the EPA Orders is an attempt by the 
Province to lay the groundwork for monetary claims against Abitibi, to be used most 
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probably as an offset in connection with Abitibi's own NAFTA claims for compensation.  
The evidence presented at the hearing indeed supports this assertion. 
[179] During Mrs. Ballard testimony, the Province's Counsel filed in the record a 
newspaper article of December 2009 reporting on an interview made with the Province's 
Premier on the Abitibi situation31.   
[180] In that article, the Premier is quoted as saying that the Province is currently trying 
to put a price tag on what it will cost to clean the environmental damage Abitibi allegedly 
left behind at operations such as Grand-Falls, Botwood and Buchans.   
[181] He is further quoted as stating that "if the assets do not exceed the liabilities, 
there will be no cash payment coming from the government" and that "in our 
assessment, at this point in time, there would not be a net payment to Abitibi". 
[182] While the probative value of a newspaper article may generally appear weak at 
first sight, the situation at hand is different.  This exhibit was filed by the Province itself 
and questions thereon were allowed without objection by anyone.  Most importantly, 
there were no attempts to deny the truthfulness of its content.   
[183]  The Court cannot ignore it in assessing the true nature of the EPA Orders. 


                                            
31  Exhibit NL-16. 
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4) The Factual Context and the Content of the EPA Orders 
[184] That is not all.  When considering the true intent and nature of the EPA Orders, 
consideration of the broader context in which they have been issued and what their 
content reveals are also relevant.   
[185] In this regard, the evidence shows that the EPA Orders were, on the balance of 
probabilities, most likely expected not to be complied with in nature by Abitibi, such that 
their enforcement would only be achieved through monetary condemnations.  
Accordingly, from the outset, the Province must have known that they were to be, in 
reality, nothing else than a strategic bargaining tool for its negotiations with Abitibi. 
[186] This being the case, they can hardly be qualified as true regulatory orders.  This 
rather supports the finding that they were, to the contrary, financial and monetary in 
nature, and intended to have this impact.  Many factual elements justify this conclusion. 
[187] First, in the months preceding the EPA Orders, the Abitibi Act was announced 
and passed, less than two weeks after Abitibi made public the intended closure of its 
Grand Fills mill operation. 
[188] This lead to Abitibi filing a Notice of Intent to Submit a Claim to Arbitration under 
Chapter 11 of NAFTA for the losses arising from this confiscation effected by the 
Province.  As indicated earlier, according to Abitibi, the losses resulting from this 
enactment are well in excess of $300 million. 
[189] Not only was the Province fully aware of this, but it was known as well that if it 
were to ever file a claim in the restructuring process, Abitibi would raise the value of its 
cross-claims or set-off claims for this expropriation against the Province.  While the 
Abitibi Act denies Abitibi the right to use the Province's courts to that end, the Province 
cannot, however, prevent Abitibi to raise this counter-claim argument in front of the 
CCAA Court. 
[190] As a result, it is a reasonable inference to draw that the Province had a definite 
interest in trying to avoid any claims process in the CCAA, so as to shield itself from the 
counter claim it knew Abitibi would surely oppose in compensation for the alleged 
wrongful expropriation of the Abitibi Act.   
[191] Interestingly, in this case, the third party consultants (CRA) who issued the 
reports that formed the basis of the EPA Orders were retained not by the Minister in the 
exercise of her statutory duties, but by the Toronto litigation Counsel to the Province in 
the NAFTA proceedings. This is apparent from the face of each of the CRA Reports 
filed by the Province, which are addressed not to the Minister but to these lawyers. 
[192] Second, the EPA Orders issued on November 12, 2009, over six (6) months after 
Abitibi filed for Court protection under the CCAA, ordered Abitibi to perform the following 
positive acts:  


i) the submission for approval by January 15, 2010, of detailed 
Remediation Action Plans for all sites identified by CRA as having 
exceeded the allegedly applicable limits; 







500-11-036133-094  PAGE: 32 
 


ii) the completion of the approved site remediation actions by January 15, 
2011 or by another date as may be agreed upon with EVNC; and 


iii) the closure of all landfills and lagoons/impoundments associated with 
each site by January 15, 2011. 


[193] However, based on the evidence of Mrs. Minville, to submit detailed Remediation 
Action Plans as requested would have rather required close to a full year to be carried 
out adequately.  
[194] Similarly, the closure of all landfills and lagoons or impoundments associated 
with each site being logically the last task to perform when a remedial action plan is 
implemented, requiring Abitibi to close these units no later than January 15, 2011 was 
unrealistic.   
[195] In addition, given the magnitude and scope of the work ordered by the Province 
to be carried out simultaneously at the five locations targeted by the EPA Orders, based 
on Abitibi's past experiences with such projects in NL, it is highly doubtful that there 
existed sufficient resources (engineering firms, specialty providers such as drillers and 
laboratories and authorized specialty contractors) to carry out the work within the 
prescribed one-year time frame. 
[196] All this suggests that the Province never truly intended for the EPA Orders to be 
abided by or complied with in nature given the unrealistic time frame imposed. 
[197] Third, at the time the EPA Orders were issued, the Province knew or should 
have known that, in any event, it would be impossible for Abitibi to comply with them. 
There were a number of reasons for this. 
[198] To begin with, since the approval of the ACI DIP Facility on May 6, 2009, Abitibi's 
operations have been funded through debtor-in-possession facilities under the 
supervision of the Monitor and Abitibi's creditors, including its secured lenders.  Abitibi's 
access to funds was therefore limited to funding for its ongoing business operations and 
Abitibi enjoyed little discretion as to how these funds are allocated.  
[199] Furthermore, even if Abitibi was in possession of the funds necessary to comply 
with the EPA Orders, it would not be possible for it to comply with the EPA Orders in the 
sequencing and timeframe imposed by these orders while seeking to manage the 
complex task of raising financing and organizing its emergence from CCAA 
proceedings. 
[200] Finally, the EPA Orders targeted sites that were expropriated (Grand Falls-
Windsor, Buchans and the Logging camps) or surrendered to the Province long ago, 
such that Abitibi could doubtfully access properties that were now in the possession of 
third parties to complete the remediation efforts sought.   
[201] The fact that Abitibi acknowledged in the past having on-going environmental 
obligations, like, for instance, for the Buchans site32, does not carry much weight when 
the sites at issue are not in its ownership, possession or control anymore. 
                                            
32  Exhibits NL-8 to NL-11. 
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[202] In all fairness, a regulator can hardly pretend to realistically order that a "person 
responsible" carry out actions upon properties that it no longer owns.  This order would 
be unenforceable for obvious reasons.  In such situations, non-compliance can only be 
compensated through monetary damages.  
[203] One example will suffice.  In view of the Abitibi Act, the Province is now the 
owner of the Grand-Falls paper mill. As such, the expenses of safely demolishing the 
mill and removing it normally belong to the Province as its new owner.  In spite of this, 
the EPA Orders purport to require Abitibi to prepare a plan for the demolition of the 
Grand Falls mill that is now owned by and in possession of the Province. 
[204] This order is as unenforceable as it is unjustifiable. 
[205] When an order is most likely expected to be complied with through compensation 
in money rather than enforcement in nature, the regulator cannot avoid the qualification 
of the order as being a claim simply by refusing to wear the hat of a creditor for strategic 
purposes and financial or economic advantages, instead of valid public policy reasons. 
[206] Actually, on February 8, 2010, the Minister noted in her decisions rejecting 
Abitibi's appeals of the EPA Orders that, in respect of each site, Abitibi had failed to 
comply with the EPA Orders within the set deadlines.   
[207] Over all, it appears obvious that the Province knew that Abitibi could not, would 
not and will not be in a position to comply with its so-called injunctive or purely 
regulatory orders. 
[208] Fourth and last, the Province is the transferee of most of the lands in respect of 
which the EPA Orders were issued.  Yet, it has pointedly declined to make an order 
against itself despite the fact that it would be the beneficiary (in terms of improved land 
value) of any remediation work performed. The Province, as owner and occupier of the 
lands, is clearly a "person responsible" under s. 99 of the EPA. 
[209] In a similar fashion, the Province, in its role as regulator, never asked other 
persons responsible under its EPA, like the towns involved, USAF, ASARCO or 
Linerboard, to deal with the environmental obligations allegedly outstanding on the 
Abitibi Sites.  
[210] In other words, the evidence suggests that the target was not the enforcement of 
statutory duties or obligations.  The target was Abitibi.   
[211] In light of these considerations, it is reasonable to infer that the intended, 
practical and realistic effect of the EPA Orders was to establish a basis for the Province 
to recover amounts of money to be eventually used for the remediation of the properties 
in question.  
5) The Province's Behavior prior and after the EPA Orders 
[212] There is more.  Be it before or after the EPA Orders, the Province acted as a 
creditor with respect to the claims that they include. 
[213] For instance, only days prior to issuing the allegedly non-monetary EPA Orders, 
the Province was before the Court in the Data Room Motion, arguing that it was a 
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creditor of Abitibi precisely because of, amongst others, various environmental claims it 
allegedly possessed, including claims relating to Buchans, a site targeted by the orders. 
[214] In the judgment on the Data Room Motion, the Court noted in fact that "the 
Province claimed that because of Abitibi's economic activities, it has exposed itself to 
numerous environmental obligations, the precise extent of which remains to be 
determined" and that "the Province alleged that it has incurred significant costs in that 
regard".  
[215] Put another way, in its Data Room Motion, the Province alleged that it had 
already incurred significant costs and liabilities as a result of a) Abitibi's alleged failure to 
meet its obligations and b) its hiring of CRA environmental consultants. 
[216] In a contradictory manner however, in the EPA Motion, the Province now alleges 
that the very same monetary claims that it sought to advance as a basis to seek access 
to the electronic data rooms of Abitibi are no longer monetary claims, and thus remain 
unaffected by the stay of proceedings and the Claims Procedure Order. 
[217] While the arguments of the Province for access were denied for the reasons set 
forth in the judgment on the Data Room Motion, the fact that such potential claims are 
financial and monetary in nature remains plain and obvious. 
[218] For the Province to now contend otherwise is not very convincing and seems 
opportunistic at best.  Admittedly, if the hat of the creditor (be it actual or potential) was 
proper then, it certainly would fit as well now. 
[219] In a similar vein, the evidence showed that the Province actually began the 
process of seeking third party tenders for some of the remedial work that it was 
allegedly expecting Abitibi to perform pursuant to the EPA Orders, the whole merely 
days after issuing the orders and weeks before the compliance deadline had expired. 
[220] Mrs. Ballard confirmed this. Requests for proposals concerning the remediation 
work at the Buchans site were released as soon as in December 200933. 
[221] Mrs. Ballard explained as well that the Province did some emergency work to 
repair the integrity of a dam near Buchans, and even dealt with some health issues 
arising from potential lead exposures in that town.  Both issues were covered in the 
CRA Reports that were the source of the EPA Orders. 
[222] The Province thus appears to have so far taken some steps to liquidate, at least 
partially, the extent of its claims against Abitibi arising from the EPA Orders.  This is 
consistent with the true financial nature of these orders and the status of creditor of the 
Province.  The interview of December 2009 of its Premier is along the same lines34. 
[223]  On the whole, not only have some alleged damages been liquidated and related 
costs incurred, but it also seems that the Province has already a very good idea of the 
total costs involved.  Certainly precise enough for the Premier to say that in all 
likelihood, no net payment to Abitibi will ensue. 


                                            
33  Exhibit NL-15. 
34  Exhibit NL-16. 
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[224] This is quite far from a behavior that would be consistent with a pure regulatory 
order.  It is rather conduct analogous to those cases where courts have concluded that 
it amounted to provable claims of regulatory bodies in bankruptcy processes35. 
[225] As matter of fact, these claims can easily be characterized as contingent.  They 
are far from being too remote or even too speculative.  To the contrary, they bear strong 
elements of probability and the Province has definite means of valuing them.  It has in 
fact started the process, to such an extent that the Premier was able to affirm that there 
were no expectations of any net payment to Abitibi as early as in December 200936. 
[226] Therefore, as things stand presently, the EPA Orders are more than likely to 
result in a debt and liability of Abitibi towards the Province in the short term at worst.  
[227] In such a case, s. 12 of the CCAA authorizes the Court to determine the 
"amount" of the claim that may be compromised.  It corresponds to the amount that 
"proof of which might be made".  The CCAA does not provide solely for the compromise 
of filed or actual claims but has from its inception been correctly interpreted as 
permitting contingent claims to be included.  Here, there is definitely a claim that "might" 
be filed.  That objective fact, not the subjective choice of the creditor to hold the claim in 
its pocket for tactical reasons, is the test under the CCAA. 
[228] There may be difficulty in proving the amount or the right.  Abitibi certainly 
contests every element of them.  However, these objections would not put such a claim 
on a footing any different from other complex contingent claims that a claim officer or a 
court is called upon to consider in the course of CCAA proceedings.   
[229] The fact that a claim may not be ascertained and may in fact be contested in its 
entirety during the CCAA process does not prevent it from being compromised.  In 
many situations, courts have been called upon to determine the value of contingent or 
disputed claims for the purpose of having such claims included in compromises. The 
provable values of such claims are determined based on an assessment of the 
likelihood of the contingency occurring, followed by a quantification of the claim37.   
[230] The same process may be adopted whether the claim is a complex litigation 
claim, a claim under human rights legislation, a claim under a guarantee not yet 
demanded or a claim for environmental remediation under the EPA in respect of 
formerly owned properties38. 
[231] If, under the CCAA, a debtor can compromise contested debts arising from pay 
equity and labor standards statutes, class actions and personal injuries claims, or even 
pension plans disputes, it can certainly compromise environmental claims that are 


                                            
35  See, for instance, Re Shirley, (1995) 36 C.B.R. (3d) 101 (Ont. Ct. J.) and Re General Chemical 


Canada Ltd., 2007 CarswellOnt 5497 (Ont. C.A.) ("General Chemical"), leave to appeal to the 
Supreme Court refused. 


36  Exhibit NL-16. 
37  See, Air Canada, Re, 2004 CanLII 6674 (Ont. S.C.), at para. 6; Air Canada, Re, 2006 CanLII 42583 


(Ont. S.C.), at paras 24 and 25. 
38  See, with respect to guarantee claims, Algoma Steel Corp. v. Royal Bank, 1992 CarswellOnt 162 


(Ont. S.C.), at paras 12ff. 
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financial in nature and whose likely enforcement is through a monetary condemnation 
as opposed to an execution in nature upon the debtor. 
[232] There is no reason to make an exception in this case.  In Anvil Mining Range 
Corp.39, Farley J. sanctioned a liquidation plan of arrangement under the CCAA in 
respect of mines against which certain government creditors held secured claims. One 
of these was a $60 million claim by the Department of Indian Affairs and Northern 
Development that included future environmental remediation costs.  In a judgment 
upheld by the Ontario Court of Appeal, Farley J. noted that the claim had been 
acknowledged as "contingent since it relates to reclamation costs in the future". 
[233] Contingent claims are nothing more than incomplete claims, the enforceability of 
which depends on some contingency or future event that has not yet occurred (and may 
never occur).  In the case of a guarantee, it might be the non-payment by the principal 
debtor.  In the case of an environmental claim of the sort advanced by the Province, it 
would be the decision of the latter to carry out the remediation and pass along the cost 
as the EPA provides.  
[234] The fact that all the elements of the claim do not presently exist does not deprive 
a contingent claim of its essential element of being a claim that can be quantified and 
the amount of which can be compromised.  
[235] The holder of a guarantee that has not been called cannot seek to avoid the 
compromise of his or her claim by saying "you cannot compromise the guarantee I hold 
as I have not demanded on it yet".  Likewise, neither can the Province allege that the 
claims for the costs of remediation of the properties which it has seized without 
compensation cannot be compromised simply because it chose not to actually ask for 
money in a situation where it is reasonable to conclude that this is the only way to go.  
[236] Under such circumstances, a conditional creditor cannot have the luxury of 
electing whether or not its claim is subject to compromise under the CCAA.  That would 
defeat its basic objectives and key purposes. 
6) The EPA and the Applicable Case Law  
[237] In the present case, the EPA Orders were issued pursuant to s. 99 of the EPA, 
which provides that the Minister may make an order "requiring a person, at that person's 
own expense" to do any of the listed category of actions.   
[238] The jurisdiction to make such order is specifically couched in terms of the ability 
to cause a person to incur an expense.  From that standpoint, such an order is, by its 
very nature, financial or monetary.   
[239] Furthermore, s. 102(2) of the EPA permits the Minister to take action to carry out 
the terms of the order if the person to whom it is directed fails to do so.  It provides that 
the expenses incurred by the Minister in doing so "are recoverable by the minister from 
the person to whom the order was directed as a debt owed to the Crown".  


                                            
39  Anvil Range Mining Corp., Re, 2001 CarswellOnt 1325, at para. 15 (Ont. S.C.); aff'd. in Anvil Range 


Mining Corp., Re, 2002 CarswellOnt 2254 (Ont. C.A.)  
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[240] Contrary to the situation that prevailed in some decisions invoked by the 
Province40, the EPA thus contains a "debt-creating provision" in the event that a person 
targeted by an environmental remediation order fails to comply with it. 
[241] As the EPA provides that the regulatory agency may perform the task itself and 
assert a claim against the debtor in respect of the costs of the performance of the 
obligations, the mechanism of a monetary judgment is then clearly contemplated as a 
means of enforcing environmental compliance.  This is explicitly the case in subsection 
102(4) of the EPA. 
[242] Even if steps had not been taken by the Province to perform the work itself (and 
here, some have definitely been), this would signify nothing more than the difference 
between an accrued claim and a contingent one.  Indeed, on the facts of this case, a 
money claim is the only mechanism for enforcement realistically open to the Province. 
In such a context, it is difficult to sustain, as the Province argues, a demarcation 
between enforcement of the law and pursuit of a monetary judgment.  
[243] There is little doubt that if the Province were to take the steps that clearly lie 
within its power to take under the EPA (i.e. performing the allegedly necessary 
remediation and making a claim for the costs so incurred), the resulting costs would be 
monetary claims provable in bankruptcy.  
[244] The only difference at the moment is that the Province maintains that the last 
step in the process of quantifying its claims under the EPA Orders can be kept in its 
pocket and managed at its discretion for the purpose of gaming the CCAA and the 
priority of creditor claims hereunder.  
[245] With respect, this is hardly a defensible position. 
[246] To this day, although it is aware of the fact that Abitibi cannot comply with the 
EPA Orders, the Province maintains that it has chosen to compel Abitibi to fulfill the 
terms of the EPA Orders rather than resort to an exercise of its powers under s. 102 of 
the EPA.  
[247] The Province adopts this approach because it needs to argue, for strategic 
purposes, that it is not a "creditor" of Abitibi, a few weeks after arguing the opposite 
position in the Data Room Motion.  
[248] For the Province, the definitions of claims and provable claims found in the 
CCAA and in the BIA are dependent on the existence of a debt or liability owed by the 
bankrupt or insolvent person to the person with the claim.  This was, it argues, the 
conclusion reached in Jameson House Properties Ltd. (Re)41, where the British 
Columbia Court of Appeal said that a claim for CCAA purposes must consist of "a debt 
or liability … that must be owed by the [debtor] to the person seeking to prove the 
claim…"  


                                            
40  See, for instance, Re Lamford Forest Products Ltd., (1991) 10 C.B.R. (3d) 137 (B.C.S.C) ("Lamford"). 
41  (2009) 11 W.W.R. 425, at para. 47 (B.C.C.A.). 
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[249] The Province's argument rests primarily on the distinction made in the 
Panamericana42 case between a situation "where the government insists that the 
person fulfill his or her statutory duties or obligations from his own resources" and one 
where the government avails itself from the debt-creating provision in its environmental 
legislation to perform the remedial work.  Only in the latter situation would the 
government create a "debt owed to the Crown" and could not be anything else than a 
creditor.  
[250] In Panamericana, the Court held that an environmental order imposed by the 
Alberta Energy Resources Conservation Board on a receiver of a bankrupt company 
was not a "claim provable".  If the liability of the receiver for the abandonment of oil 
wells was present, that liability was not owed, however, to a "creditor".  It was rather 
owed to the public at large: 


The statutory provisions requiring the abandonment of oil and gas wells are part 
of the general law of Alberta, binding every citizen of the province.  All who 
become licensees of oil and gas wells are bound by them.  Similar statutory 
obligations bind citizens in many other areas of modern life.  Rules relating to 
health, or the prevention of fires, or the clearing of ice and snow, or the 
demolition of unsafe structures are examples which come to mind.  But the 
obligation of the citizen is not to the peace officer, or public authority which 
enforces the law.  The duty is owed as a public duty by all the citizens of the 
community to their fellow citizens.  When the citizen subject to the order 
complies, the result is not the recovery of money, nor is that the object of the 
whole process.  Rather it is simply the enforcement of the general law.  The 
enforcing authority does not become a "creditor" of the citizen on whom the duty 
is imposed. (p. 290)  


 (Our emphasis) 


[251] Likewise, in the two cases indexed as Strathcona (Country) v. Fantasy 
Construction Ltd. (Trustee of)43, the Alberta Court of Queen's Bench ruled that an 
insolvent debtor must comply with its regulatory obligations to the public before paying 
the creditors.  Relying on Panamericana, it stated that an obligation of the bankrupt to 
comply with public safety or environmental standards based on statutory authority must 
be honoured by the Trustee using estate assets notwithstanding resulting prejudice to 
creditors of the bankrupt.  
[252] The court held, however, that where the regulatory authority has chosen to make 
itself a creditor by monetizing the regulatory obligation, the authority's status changes 
from that of an "enforcer" outside the scheme of bankruptcy distribution to a "creditor" 
within it: 


Clearly, it is essential to this reasoning that the public agency charged with 
enforcing the general law of Alberta not have taken steps to make itself a 
creditor.  If it has exercised a statutory authority or authority obtained from some 
other source, such as a Court Order, to do whatever ought to have been done by 


                                            
42  Panamericana de Biennes Y Servicios (Receiver of) v. Northern Badger Oil & Gas Ltd., (1991) 


81 D.L.R. (4th) 280 (Alta C.A.) ("Panamericana"), leave to appeal to the Supreme Court refused.  
43  (2005) 261 D.L.R. (4th) 221 (Alta Q.B.) and (2005) 256 D.L.R. (4th) 536 (Alta Q.B.) ("Strathcona"). 
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the party with the obligation and to recover the costs of doing so, it has become a 
creditor.  From then on, the object of the whole process has changed.  The public 
agency is no longer seeking to require the party with the general law obligation to 
comply.  It is seeking to recover money.  If the party with the obligation is in 
bankruptcy, collection of the money, its debt, by the public authority must be 
subject to the scheme of distribution created by the BIA44. 


 (Our emphasis) 


[253] In a similar fashion, pleads the Province, the Ontario Court of Appeal decided in 
Bulora, thirty years ago, that a court-appointed receiver-manager was required to 
expend money under its control – money that would otherwise be paid to secured 
creditors – in order to comply with regulatory obligations45. 
[254] The Court considers that the Panamericana, Strathcona and Bulora decisions 
are distinguishable from the present situation based on the relevant facts.  
[255] Pivotal in these decisions was the fact that the regulators involved were not 
acting as creditors, nor seeking the recovery of a debt.  They were rather public 
agencies seeking to enforce the general law of the province involved.  None was 
deriving a direct pecuniary benefit through the compliance of the orders issued.  That no 
steps had been taken (i) to enforce the law at issue, (ii) to make the regulator involved a 
creditor or (iii) to seek the recovery of money were also key to the findings adopted by 
the courts. 
[256] On top of that, in each of Panamericana, Strathcona and Bulora (and in Lamford 
too), the debtors were still the owner of the assets covered by the orders to be complied 
with. 
[257] The present situation is unique.  It bears no similarity with the facts in any of 
these decisions.  In none of them did the regulator stand to directly benefit financially 
from the orders issued.  Here, to borrow from the wording used in these cases, the 
Province has even taken steps to make itself a creditor.  Indeed, it can reasonably be 
inferred from the fact pattern at issue that it is, in truth, seeking to recover a benefit for 
itself, if not simply money. 
[258] Given the lack of any presence of Abitibi in the Province and the obvious 
adequacy of money as a remedy to its alleged claims, the only effective means by 
which the EPA Orders can, on the balance of probabilities, be effectively enforced is by 
invoking s. 102(3) and (4) of the EPA now or later. 
[259] Put otherwise, looking at the true substance over the apparent form, it is not the 
public "enforcer" taking steps to enforce the general law. It is, to the contrary, the 
enforcing authority clothed as a creditor. 


                                            
44  (2005) 261 D.L.R. (4th) 221 (Alta Q.B.), at para. 46. 
45  Canada Trust Co. v. Bulora Corp. (1980) 34 C.B.R. (N.S.) 152 (Ont. C.A.) ("Bulora"), affirming (1980) 


34 C.B.R. (N.S.) 145 (Ont. S.C.); see also, along the same lines, Re Lamford Forest Products Ltd., 
(1991) 10 C.B.R. (3d) 137 (B.C.S.C) ("Lamford"). 







500-11-036133-094  PAGE: 40 
 
[260] From that perspective, the situation at hand bears a lot of similarities to Re 
Shirley46.  In that case, the regulating authority was found to have a provable claim for 
costs expended and to be expended following a clean-up order ignored by the debtor 
but upon which the Ontario Minister of Environment had had to begin work partially.  
[261] If, like there, the Province can, and no doubt will, "create" a debt next month 
based on the same jurisdictional cloth as now exists, that future obligation based on 
presently existing facts is as subject to compromise as the debt "created" today. 
[262] In other words, as this review of the case law indicates, only limited cases in 
limited circumstances47 have so far ruled that non-monetary statutory obligations are not 
claims provable in a bankruptcy process or in a CCAA restructuring.  The cases actually 
contain strong caveats48 to this kind of rulings where the duty is based on a statute that 
includes a "debt-creating" provision and where the regulator has taken steps to engage 
in the process by which such debt is created. 
[263] Both conditions required for this exception to apply are present here, in a context 
where it is, furthermore, highly likely that the Province will have no other alternative but 
to pursue the monetary claim process of its EPA under the circumstances. 
[264] Besides, the core of the Panamericana argument is that the receiver, having 
elected to operate the business, could not shirk its duty to follow a regulatory 
requirement arising from that very operation under general law.  This narrow view, 
which is the ratio of the case, was relatively uncontroversial (although subsequent 
amendments to the BIA and to the CCAA have effectively overruled it by placing limits 
on a receiver's obligations).  
[265] By contrast, Abitibi has not carried on business in NL since the time of filing and 
the EPA Orders were issued primarily in respect of properties formerly owned by Abitibi 
and in regard to activities in most cases years in the past. 
[266] As a result, viewed as a case that found liability of a court-appointed receiver, 
Panamericana is of little relevance following the amendments to the BIA and CCAA that 
limited this liability explicitly.  However, in its analysis, the Alberta Court of Appeal went 
beyond a consideration of the receiver's responsibility as an operator of the business to 
consider what claims may or may not be provable in bankruptcy.  Such analysis was, 
arguably, an obiter; most CCAA courts have not followed it in subsequent decisions.  


                                            
46  (1995) 36 C.B.R. (3d) 101 (Ont. Ct. J.). 
47  See, Panamericana de Biennes Y Servicios (Receiver of) v. Northern Badger Oil & Gas Ltd, (1991) 


81 D.L.R. (4th) 280 (Alta C.A.) ("Panamericana"), leave to appeal to the Supreme Court refused; 
Strathcona (Country) v. Fantasy Construction Ltd. (Trustee of), (2005) 261 D.L.R. (4th) 221 (Alta 
Q.B.) and (2005) 256 D.L.R. (4th) 536 (Alta Q.B.) ("Strathcona"); Canada Trust Co. v. Bulora Corp. 
(1980) 34 C.B.R. (N.S.) 152 (Ont. C.A.) ("Bulora"), affirming (1980) 34 C.B. R. (N.S.) 145 (Ont. S.C.); 
and Re Lamford Forest Products Ltd., (1991) 10 C.B.R. (3d) 137 (B.C.S.C) ("Lamford"). 


48  See, Re Shirley, (1995) 36 C.B.R. (3d) 101 (Ont. Ct. J.); Strathcona (Country) v. Fantasy 
Construction Ltd. (Trustee of), (2005) 261 D.L.R. (4th) 221 (Alta Q.B.) and (2005) 256 D.L.R. (4th) 
536 (Alta Q.B.) ("Strathcona"); and Re Lamford Forest Products Ltd., (1991) 10 C.B.R. (3d) 137 
(B.C.S.C) ("Lamford"). 
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[267] In that regard, the Court notes that the Panamericana decision did not consider 
that the BIA (like the CCAA) explicitly contemplates the proof of contingent and 
unliquidated claims which, combined with the "debt creating" provisions of a statute like 
the EPA, definitely allows for the Province to be qualified as a contingent creditor with 
an eminently provable claim.  
[268] In addition, in General Chemical49, the Ontario Court of Appeal recently declined 
to follow the Panamericana decision precisely because of the amendments to the BIA 
and the CCAA that were subsequent to it: 


"[45]     In this court, the MOE repeats its arguments below and raises, as it did 
there, the case of Panamericana De Bienes Y Servicios (Receiver of) v. Northern 
Badger Oil and Gas Ltd. 1991 CanLII 2698 (AB C.A.), (1991), 81 D.L.R. (4th) 280 
(Alta. C.A.).  In that case, the court found that provincial environmental legislation 
concerning oilwell clean up costs did not conflict with the scheme of distribution 
under the BIA, and had to be complied with even though that reduced the 
amounts otherwise available for distribution in the bankruptcy. 


[46]     I agree with the motion judge that the reasoning in that case has been 
overtaken because of subsequent amendments to the BIA.  Section 14.06(7) 
now expressly provides for priority to be accorded to environmental clean up 
costs and s. 14.06(8) now ensures that a claim against the debtor for 
environmental clean up costs is a provable claim.  Neither were in effect at the 
time of Panamericana.  To give effect to provincial environmental legislation in 
the face of these amendments to the BIA would impermissibly affect the scheme 
of priorities in the federal legislation."  


 (Our emphasis) 


[269] In that judgment, the Ontario Court of Appeal expressly approved of the motion 
judge's finding that "[…] to permit the MOE to effect a delay in distribution would be to 
give a quasi-priority over other unsecured creditors […]"50.  The premise of the first 
instance judge's reasoning was that federal legislation is paramount and that a 
provincial law may not seek to reorder the scheme of distribution set out in the BIA. 
[270] It is worth mentioning that, similarly, the constitutional validity of the CCAA as a 
whole is well established51.  Relying on the paramountcy doctrine, often have the CCAA 
courts emphasized that the operation of the CCAA regime cannot be thwarted by the 
operation of provincial legislation52. 
[271] In sum, on a proper reading of its terms or their reasoning, neither the EPA nor 
the applicable case law are of any help to the Province in the fact pattern at issue. 


                                            
49  General Chemical Canada Ltd., Re, (2007) 35 C.B.R. (5th) 163 (Ont. C.A.) ("General Chemical"), 


leave to appeal to the Supreme Court refused.  
50  General Chemical Canada Ltd., Re, (2006) 22 C.B.R. (5th) 298 (Ont. S.C.J.), at para. 37. 
51 Re Companies’ Creditors Arrangement Act, [1934] S.C.R. 659.  
52  See, ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., (2008) 92 O.R. (3d) 513, 


at paras 102 to 104 (Ont. C.A.); Nortel Networks Corp., Re [Union and Employee Benefit Appeal], 
(2009) 59 C.B.R. (5th) 23, at paras 38, 44 and 47 (Ont. C.A.); Skeena Cellulose Inc., Re, (2003) 43 
C.B.R. (4th) 187, at paras 42 and 50 (B.C.C.A.).  
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7) The Province's Position 
[272] All things considered, the Province's position amounts to an assertion that (i) the 
financial consequences of regulatory orders, however material, cannot be affected by 
the CCAA in any way, whether the obligations relate to past, present or future actions 
by a debtor; (ii) the regulatory authority alone gets to decide what is a regulatory order 
without court intervention; and (iii) generally "immune" regulatory orders can be 
converted into potentially "compromisable" monetary orders at the whim of the 
provincial regulator without court oversight or review.  
[273] This contention boils down to claiming that a provincial regulator could have the 
non reviewable right to determine whether obligations it controls or creates will be 
subject to compromise under the CCAA or whether they will enjoy a super-priority 
beyond the reach of compromise. 
[274] The Court disagrees with such a proposition. 
[275] The Province's attempt at fashioning a super-priority for the satisfaction of its 
environmental claims by crafting the EPA Orders and "managing" the timing of the 
creation of the "Crown debt" under s. 102 of the EPA is not only contrary to the 
principles of the CCAA.  It is also unjust vis-à-vis Abitibi's other creditors whose claims 
are effectively stayed and will be compromised.   
[276] When paragraph 10.1 of the First Stay Extension Order was added, the intent 
was not to grant super-priority status to regulatory bodies for pre-filing claims. Rather, 
this amendment simply permitted regulatory bodies to continue to regulate Abitibi in 
respect of its conduct after the commencement of the CCAA proceedings. From that 
perspective, this amendment was adhering to the spirit of s. 11.1 of the amended 
CCAA. 
[277] This limited amendment to the stay provisions of the Initial Order recognized that 
a government is not prevented from issuing regulatory orders in good faith in relation to 
ongoing health, safety, security, public order or environmental concerns. Abitibi is 
required to address these since it must abide by government regulations in relation to its 
ongoing business operations while under CCAA protection.  
[278] Such concerns are distinguished, however, from past environmental liabilities of 
a monetary nature relating to assets that are, for the most part, no longer under Abitibi's 
control. 
[279] With respect, the Province's proposition would, moreover, render meaningless 
significant amendments made by Parliament to the CCAA and the BIA in 1992, 1997 
and 2009 so as to strike some balance between bankruptcy and insolvency laws and 
environmental obligations.  
[280] These amendments notably incorporated s. 11.8 in the CCAA in 1997.  Pursuant 
to that section, remediation costs for environmental damage enjoy a special status.  The 
Crown benefits from a first rank priority on the contaminated property or contiguous 
property of a debtor for the costs of remedying any environmental condition or damage 
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provided, of course, the debtor still owns it (s. 11.8(8)).  These clean-up costs are also 
acknowledged as claims under the Act (s. 11.8 (9)). 
[281] The lien is attached to the contaminated property and other contiguous real 
property of the debtor that is related to the activity that caused the contamination.  
Nonetheless, the lien does not give the Crown any priority over the rest of the creditors 
on the other assets of the debtor.  In that regard, the Crown remains an ordinary 
unsecured creditor53. 
[282] The Province claims that this s. 11.8 priority exists only if the Crown has incurred 
the costs.  It is therefore not applicable here.  
[283] In contrast, for Abitibi, statutory liabilities to remedy environmental damage 
should be provable claims under the CCAA, whether or not the Crown has effectively 
incurred the costs.  For it to be a priority claim under s. 11.8, it should be sufficient that 
the likelihood of enforcing the remediation by incurring the cost be greater than the 
likelihood of enforcing it by an execution in nature against the debtor. 
[284] In that context, claims eligible to the priority of s. 11.8 would also be subject to 
any compromise to be reached under the CCAA. 
[285] It is not necessary to decide this issue here in view of the Court's finding that the 
EPA Orders are financial in nature and thus, qualify as claims under the CCAA no 
matter what.   
[286] In any event, in this case, one reality remains.  By expropriating Abitibi, the 
Province effectively "realized" on any security to which it would have otherwise been 
potentially entitled under s. 11.8(8) of the CCAA should the expropriated lands be 
contaminated.  Nevertheless, by its position, it still seeks to go further and indirectly take 
for its benefit other property and assets of Abitibi located beyond its borders. 
[287] In the Court's opinion, this should not be allowed outside the limited framework of 
the CCAA restructuring process. 
[288] All in all, this position adopted by the Province not only fails to take into account 
the true impact of these relevant amendments to the law, it also runs counter to the 
spirit of the CCAA and the well-established principle of compromise of contingent 
claims. 
[289] The Province's position rests on the premise that obligations or duties to comply 
with the general law are not "claims" but rather "obligations" that cannot be 
"extinguished" upon a debtor's insolvency.  
[290] It shall be noted that, contrary to what the Province often said, claims cannot 
properly be qualified as "extinguished" upon insolvency. They are rather called for, 
determined and ultimately compromised under a plan of arrangement, only after the 
latter has been voted upon by the creditors and approved by the Court. 


                                            
53  General Chemical Canada Ltd., Re, (2006) 22 C.B.R. (5th) 298 (Ont. S.C.J.); aff'd. in General 


Chemical Canada Ltd., Re, (2007) 35 C.B.R. (5th) 163 (Ont. C.A.) ("General Chemical"), at para. 42, 
leave to appeal to the Supreme Court refused. 







500-11-036133-094  PAGE: 44 
 
[291] In the Court's view, monetary claims disguised as regulatory orders issued in 
relation to pre-filing activities on lands which are no longer in control of a debtor should 
not, in a situation where the costs of the remediation efforts are reducible to money, be 
permitted to remain uncompromised and in existence post-emergence where to do so 
could threaten the presentation of a viable compromise or plan of arrangement.  
[292] In line with its rehabilitative objectives, the CCAA does not contain a provision 
analogous to section 178 of the BIA whereby certain "excepted claims" (such as fines or 
penalties) could constitute debts that survive bankruptcy (or in the CCAA's case, 
emergence).  In Air Canada54, Cummings J. qualified excepted claims as "exceptions to 
the normative policy objective of rehabilitation" and concluded that they did not apply to 
proceedings under the CCAA. 
[293] If the Court were to accept the Province's position, the remediation obligations 
would become, in effect, priorities or unaffected obligations to be satisfied in full by 
Abitibi before the remaining value of its enterprise is allocated among the other creditors 
and claimants.  The net effect of such a determination would be the reallocation of value 
away from the creditors generally in favour of the Province and the size of such 
reallocation would be material.   
[294] Environmental liabilities of this magnitude would also, if uncompromised upon 
emergence from the CCAA process, act as a sword of Damocles over Abitibi by 
threatening its continuity post-emergence.  In fact, this mere threat could very well 
preclude obtaining needed exit financing and prevent a plan from being adopted, unless 
a potentially risky and costly strategy of devising a liquidation plan were employed.  This 
would defeat the very objectives of the restructuring process. 
[295] If that were to be the case, the net result would be that the ability of Abitibi to 
successfully restructure would be challenged on a number of levels.  At the very least, 
the restructuring process would likely become more complicated, including further 
delays and costs.  
[296] The Court considers that this is definitely not the preferred way to go. 


                                            
54  Air Canada, Re, 2006 CanLII 42583 (Ont. S.C.), at paras 34ff. 
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FINAL REMARKS 
[297] In closing, as the CCAA judge presiding over this restructuring, the Court 
believes that some final remarks are warranted. 
[298] For all stakeholders involved, the restructuring of Abitibi is by no means an easy 
task.  The extent of the indebtedness is huge.  It is in the range of many billions of 
dollars.  
[299] Term lenders, secured noteholders and bondholders each have concerns. The 
same goes for numerous trade creditors.  Thousands of employees and pensioners 
may be affected.  Dozens of facilities are at stake.  Tens of communities are looking 
forward to a positive outcome. Pension plans, collective agreements and commercial 
contracts of all sorts must be looked at and, in many cases, reviewed and reconsidered.  
[300] To date, the Court record indeed shows that more than 480 entries have been 
recorded in less than a one-year span.  During that period, the Court has rendered in 
excess of 55 different orders on various issues. 
[301] The hard reality of real time litigation in CCAA restructurings is that parties do not 
have the luxury of debating forever their disagreements.  This is simply not possible 
when the debtor is fighting for survival.  The preferred route to follow remains, at least in 
the Court's view, to try to find an acceptable forum where each side is able to fully 
present their position, and get it ruled upon. 
[302] No doubt harsh feelings exist between the Province and Abitibi as a result of the 
events of certainly the last eighteen months, perhaps even more.  So far, it has led them 
to many battlefields, be it in the NAFTA proceedings, in the Data Room Motion or in the 
present EPA Motion.  All that without taking into account the many discussions that 
these must have unquestionably provoked. 
[303] Both believe, no doubt honestly, that they have legitimate claims to raise one 
against the other.  That may well be.  However, they should be careful and, in truth, 
attentive so that their disagreements do not end up causing much more serious 
difficulties to many others.  Unfortunately, it is clear that their disputes have this very 
potential.  
[304] It is this Court's hope that they will find a way to agree on an appropriate forum in 
which to arbitrate their differences, ideally sooner rather than later.  Delays in this 
respect do not serve the best interests of either of them.  In the global picture, this has 
moreover the potential of being far more detrimental to a number of other bystanders to 
their disputes. 
[305] To some extent, this judgment forces the Province and Abitibi to at least consider 
bringing some of their claims within the realm of this restructuring, and not leave them 
outside with the very negative consequences this may potentially bring upon the whole 
process. 
[306] The Monitor plainly voiced it.  This restructuring may be put in jeopardy if no 
solution is found along these lines.  If that were to be the end result, the whole purpose 
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of the CCAA would have been ignored and set aside.  With all the efforts deployed so 
far by so many, that would be most unfortunate. 


FOR THESE REASONS, THE COURT: 


[307] DISMISSES the Amended Motion for a Declaration Regarding Orders Issued 
Pursuant to the Environmental Protection Act of the Petitioner, Her Majesty the Queen 
in Right of the Province of Newfoundland and Labrador (the "Province"); 


[308] DISMISSES the Intervention of the Intervening Parties, Her Majesty the Queen in 
right of the Province of British Columbia (the “HMQBC”) and the Attorney General for 
British Columbia (the “AGBC”);  


[309] DECLARES that the orders issued against the Debtors by the Minister of 
Environment and Conservation of the Province on November 12, 2009, pursuant to s. 
99 of the Environmental Protection Act, S.N.L. 2002, chap. E-14.02, (the "EPA 
Orders"), are stayed under paragraph 10 of the Initial Order issued by the Court on 
April 17, 2009, and are not subject to the exception found at paragraph 10.1 of that 
Initial Order; 


[310] DECLARES that the Province's filing of any claim based on the EPA Orders is 
subject to the Claims Procedure Order issued by the Court on August 26, 2009, 
including the claims process detailed therein; 


[311] RESERVES to the Province its right, if any, to request an extension of the Claims 
Bar Date (as defined in the Claims Procedure Order) in that regard and to the Debtors 
their right, if any, to contest any such extension request; 


[312] WITH COSTS against the Province in favor of the Debtors, but WITHOUT 
COSTS against the HMQBC and the AGBC. 
  
 __________________________________


CLÉMENT GASCON, J.S.C. 
 
Mr. Sean Dunphy and Mr. Joseph Reynaud  
STIKEMAN, ELLIOTT 
Attorneys for the Debtors 
 
Mr. David R. Wingfield, Mr. Robert D. Warren, Mrs. Catherine Powell and Mr. Paul D. Guy
WEIRFOULDS LLP 
Attorneys for the Petitioner 
 
Me Gilles Paquin 
FLANZ FISHMAN MELAND PAQUIN 
Attorneys for the Monitor 
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Mr. Robert E. Thornton and Mrs. Rachelle F. Moncur 
THORNTON GROUT FINNIGAN 
Attorneys for the Monitor 
 
Mr. Richard Butler 
Ministry of Attorney General of British Columbia 
Attorneys for Her Majesty the Queen in Right of the Province of British Columbia and 
the Attorney General of British Colombia 
 
Me Jean-Yves Simard 
LAVERY, DE BILLY 
Attorneys for the Ad hoc Committee of Bondholders 
 
Me Alain Riendeau  
FASKEN MARTINEAU Du MOULIN 
Attorneys for Silver Oak Capital LLC et al., DDJ Capital Management, LLC et al. 
 
Me Marc Duchesne 
BORDEN, LADNER, GERVAIS 
Attorneys for the Ad hoc Committee of the Senior Secured Noteholders and U.S. Bank 
National Association, Indenture Trustee for the Senior Secured Noteholders 
 
Dates of hearing: February 24, 25 and 26, 2010  
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SCHEDULE "A" 
ABITIBI PETITIONERS 


 
1. ABITIBI-CONSOLIDATED INC. 
2. ABITIBI-CONSOLIDATED COMPANY OF CANADA 
3. 3224112 NOVA SCOTIA LIMITED 
4. MARKETING DONOHUE INC.  
5. ABITIBI-CONSOLIDATED CANADIAN OFFICE PRODUCTS HOLDINGS INC. 
6. 3834328 CANADA INC. 
7. 6169678 CANADA INC. 
8. 4042140 CANADA INC. 
9. DONOHUE RECYCLING INC. 
10. 1508756 ONTARIO INC. 
11. 3217925 NOVA SCOTIA COMPANY 
12. LA TUQUE FOREST PRODUCTS INC. 
13. ABITIBI-CONSOLIDATED NOVA SCOTIA INCORPORATED 
14. SAGUENAY FOREST PRODUCTS INC. 
15. TERRA NOVA EXPLORATIONS LTD.  
16. THE JONQUIERE PULP COMPANY  
17. THE INTERNATIONAL BRIDGE AND TERMINAL COMPANY 
18. SCRAMBLE MINING LTD.  
19. 9150-3383 QUÉBEC INC. 
20. ABITIBI-CONSOLIDATED (U.K.) INC. 
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SCHEDULE "B" 
BOWATER PETITIONERS 


 
1. BOWATER CANADIAN HOLDINGS INC. 
2. BOWATER CANADA FINANCE CORPORATION 
3. BOWATER CANADIAN LIMITED 
4. 3231378 NOVA SCOTIA COMPANY 
5. ABITIBIBOWATER CANADA INC. 
6. BOWATER CANADA TREASURY CORPORATION 
7. BOWATER CANADIAN FOREST PRODUCTS INC. 
8. BOWATER SHELBURNE CORPORATION 
9. BOWATER LAHAVE CORPORATION 
10. ST-MAURICE RIVER DRIVE COMPANY LIMITED 
11. BOWATER TREATED WOOD INC. 
12. CANEXEL HARDBOARD INC. 
13. 9068-9050 QUÉBEC INC. 
14. ALLIANCE FOREST PRODUCTS (2001) INC. 
15. BOWATER BELLEDUNE SAWMILL INC. 
16. BOWATER MARITIMES INC. 
17. BOWATER MITIS INC. 
18. BOWATER GUÉRETTE INC. 
19. BOWATER COUTURIER INC. 
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SCHEDULE "C" 
18.6 CCAA PETITIONERS 


 
1. ABITIBIBOWATER INC. 
2. ABITIBIBOWATER US HOLDING 1 CORP. 
3. BOWATER VENTURES INC. 
4. BOWATER INCORPORATED 
5. BOWATER NUWAY INC. 
6. BOWATER NUWAY MID-STATES INC. 
7. CATAWBA PROPERTY HOLDINGS LLC 
8. BOWATER FINANCE COMPANY INC. 
9. BOWATER SOUTH AMERICAN HOLDINGS INCORPORATED 
10. BOWATER AMERICA INC. 
11. LAKE SUPERIOR FOREST PRODUCTS INC. 
12. BOWATER NEWSPRINT SOUTH LLC 
13. BOWATER NEWSPRINT SOUTH OPERATIONS LLC 
14. BOWATER FINANCE II, LLC 
15. BOWATER ALABAMA LLC 


16. COOSA PINES GOLF CLUB HOLDINGS LLC 
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 COUR SUPÉRIEURE 
 


CANADA 
PROVINCE DE QUÉBEC 
DISTRICT DE MONTRÉAL 
 


N°: 500-11-045094-139 
 
DATE : LE 21 AOÛT 2013 
______________________________________________________________________
 
SOUS LA PRÉSIDENCE DE : L’HONORABLE MARTIN CASTONGUAY, J.C.S. 
______________________________________________________________________
 
 
DANS L’AFFAIRE DE LA PROPOSITION OU PLAN D’ARRANGEMENT DE :  
 
MONTRÉAL, MAINE & ATLANTIQUE CANADA CO. 


Débitrice 
 
c. 
 
RICHTER GROUPE CONSEIL INC. 


Syndic 
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MOTIFS RÉVISÉS DU JUGEMENT 


PRONONCÉ SÉANCE TENANTE LE 8 AOÛT 2013 
______________________________________________________________________
 
[1] Montreal Maine et Atlantique Canada Cie (ci-après « MMA »), demande au 
Tribunal de prononcer une ordonnance initiale en vertu de la Loi sur les arrangements 
avec les créanciers des compagnies1 (ci-après la « Loi »).  


[2] MMA demande, outre les conclusions normalement recherchées en pareilles 
circonstances, la suspension des recours des créanciers à l’égard de son assureur 
responsabilité civile, XL Insurance Company Ltd et XL Group PLC (ci-après 
collectivement « XL »), et ce, suite au sinistre survenu le 6 juillet dernier à Lac-
Mégantic. 


JC00C9 
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[3] La preuve offerte au Tribunal est minimaliste en ce qu’elle repose sur des 
pièces, de même qu’un bref témoignage du contrôleur suggéré par MMA, le tout visant 
à établir que MMA rencontre les prérequis financiers d’application de la Loi. 


[4] D’emblée, MMA suggère au Tribunal que la situation en regard des événements 
du Lac-Mégantic est de connaissance judiciaire. 


POSITION DE MMA 


[5] MMA, appuyée par la municipalité de Lac-Mégantic, de même que le 
gouvernement du Québec, soutient qu’il est dans son intérêt, de même que celui de ses 
créanciers, de continuer l’exploitation de son entreprise afin de maximiser la valeur de 
son patrimoine. 


[6] Elle affirme également que puisqu’il est clair qu’elle ne sera pas en mesure 
d’honorer l’ensemble des réclamations qui déferlent et continueront à déferler sur elle, il 
est dans l’intérêt de tous de canaliser l’ensemble de celles-ci à travers un arrangement 
qu’elle entend proposer à ses créanciers. 


ANALYSE 


[7] Avant de rendre l’ordonnance initiale, le Tribunal doit s’assurer que les critères, 
autres que financier, établis par la Loi sont rencontrés. Pour ce faire, le Tribunal traitera 
la présente affaire à l’aide des rubriques suivantes : 


a) MMA étant une compagnie de chemins de fer au sens de la Loi sur les 
transports du Canada2 (ci-après la « Loi sur les transports »), est-elle une 
compagnie débitrice au sens de la Loi ? 


b) La viabilité plus que douteuse de MMA et son comportement peuvent-
elles faire échec à l’application de la Loi ? 


c) Le Tribunal peut-il ordonner la suspension des recours à l’égard de tiers, 
non parties aux procédures ? 


A) MMA ÉTANT UNE COMPAGNIE DE CHEMINS DE FER AU SENS DE LA LOI 
SUR LES TRANSPORTS DU CANADA, EST-ELLE UNE COMPAGNIE 
DÉBITRICE AU SENS DE LA LOI ? 


[8] La Loi, en son article 2, propose la définition suivante de « compagnie » et 
« compagnie débitrice » : 


« « compagnie » 


 « compagnie » Toute personne morale constituée par une loi fédérale ou 
provinciale ou sous son régime et toute personne morale qui possède un actif ou 
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exerce des activités au Canada, quel que soit l’endroit où elle a été constituée, 
ainsi que toute fiducie de revenu. La présente définition exclut les banques, les 
banques étrangères autorisées, au sens de l’article 2 de la Loi sur les banques, 
les compagnies de chemin de fer ou de télégraphe, les compagnies 
d’assurances et les sociétés auxquelles s’applique la Loi sur les sociétés de 
fiducie et de prêt. 


« compagnie débitrice » 


 « compagnie débitrice » Toute compagnie qui, selon le cas : 


a) est en faillite ou est insolvable; 


b) a commis un acte de faillite au sens de la Loi sur la faillite et l’insolvabilité ou 
est réputée insolvable au sens de la Loi sur les liquidations et les 
restructurations, que des procédures relatives à cette compagnie aient été 
intentées ou non sous le régime de l’une ou l’autre de ces lois; 


c) a fait une cession autorisée ou à l’encontre de laquelle une ordonnance de 
faillite a été rendue en vertu de la Loi sur la faillite et l’insolvabilité; 


d) est en voie de liquidation aux termes de la Loi sur les liquidations et les 
restructurations parce que la compagnie est insolvable. » 


[9] Les personnes pouvant se prévaloir des dispositions de la Loi sont indiquées à 
l’article 3 de la Loi : 


« 3. (1) La présente loi ne s’applique à une compagnie débitrice ou aux 
compagnies débitrices qui appartiennent au même groupe qu’elle que si le 
montant des réclamations contre elle ou les compagnies appartenant au même 
groupe, établi conformément à l’article 20, est supérieur à cinq millions de dollars 
ou à toute autre somme prévue par les règlements. 


(…) » 


[10]  MMA, à ses procédures, admet être une compagnie de chemins de fer au sens 
de la législation fédérale en matière de transport, mais plaide que l’inclusion « chemin 
de fer » à l’article 2 de la Loi et qui ferait en sorte qu’elle ne pourrait s’en prévaloir, 
constitue un anachronisme. 


[11] D’ailleurs, les compagnies de chemins de fer sont également exclues de 
l’application de la Loi sur la faillite et l’insolvabilité3 (ci-après la « LFI »). 


[12] Ainsi, en raison de cette double exclusion, les compagnies de chemins de fer ne 
peuvent ni déclarer faillite, aux termes de la LFI, ni proposer un arrangement à leurs 
créanciers aux termes de la Loi. 
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[13] Il s’agit là d’un vide juridique qui s’explique. 


[14] Ainsi, jusqu’à l’entrée en vigueur de la Loi sur les transports en 1996, le transport 
ferroviaire était soumis à la Loi sur les chemins de fer4. 


[15] Cette loi contenait un chapitre traitant de la situation de compagnies de chemins 
de fer insolvables5, et ce, depuis 1901, alors que le législateur adoptait l’Acte modifiant 
l’Acte des chemins de fer6. 


[16] D’ailleurs, la Loi sur les chemins de fer adoptée au Québec en 1964 et 
s’appliquant aux compagnies de chemins de fer constituées au Québec, contenait 
également des dispositions7 visant l’insolvabilité. 


[17] Or, la Loi sur les transports du Canada, si elle reprend certaines des anciennes 
dispositions de la Loi sur les chemins de fer traitant les cas d’insolvabilité, édicte que 
seuls les actionnaires et les créanciers garantis peuvent déposer un plan 
d’arrangement.  Par ailleurs, cette loi est muette quant aux droits des créanciers 
ordinaires, dont les employés8. 


[18] En présence de ce vide juridique entourant certaines catégories de créanciers, 
que peut et que doit faire le Tribunal ? 


[19] La solution à ce problème passe par l’application de la doctrine dite de la 
juridiction inhérente des tribunaux. 


[20] Voici comment l’auteur Janis Sarra définit cette doctrine9 : 


« Inherent jurisdiction has its origins in the separation of legislative and judicial 
power, where the courts have taken jurisdiction to deal with matters not 
otherwise codified by parliaments and legislatures. The notion of equity in the 
exercise of that jurisdiction dates back to the 12th and 13th centuries, arising from 
a notion of conscience, protection of the vulnerable from the more powerful, and 
enforcement of relations of trust and confidence. In the context of both common 
law and statutory interpretation, balancing equities and prejudice was part of the 
move toward purposive legal reasoning that has become today’s hallmark or 
statutory interpretation. The practice of reconciling conflicting doctrines, interests 
and statutes also dates back to this period. » 


(nos soulignés) 


[21] Quant à l’application de cette doctrine dans le cadre de la Loi, voici comment elle 
s’exprime10 : 


« The exercise of the court’s inherent jurisdiction is a more sparingly used tool. 
Inherent jurisdiction is the exercising of the general powers of the court as the 
superior court of the province or territory. It has been used more generally by the 
court to control its process, or to fill in the gaps where legislation has not 
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specified what is to occur in particular circumstances. In the context of its 
supervisory role under the CCAA, the court has defined inherent jurisdiction as a 
“residual source of powers, which the court may draw upon as necessary 
whenever it is just and equitable to do so, in particular, to ensure the observance 
of the due process of law, to prevent improper vexation or oppression, to do 
justice between the parties and to secure a fair trial between them”. Inherent 
jurisdiction cannot be exercised in a manner that conflicts with a statute and, 
because it is and extraordinary power, should be exercised only sparingly and in 
a clear case where there is cogent evidence that the benefits to all clearly 
outweighs the potential prejudice to a particular creditor. » 


(nos soulignés) 


[22] Dans l’arrêt Stelco11 de la Cour d’appel de l’Ontario, s’exprime comme suit sur la 
question du vide juridique ou encore « vacuum » : 


« [35] In spite of the expansive nature of this power, inherent jurisdiction does 
not operate where Parliament or the legislature has acted. As Farley J. noted in 
Royal Oak Mines, supra, inherent jurisdiction is “not limitless; if the legislative 
body has not left a functional gap or vacuum, then inherent jurisdiction should not 
be brought into play” (para. 4). See also, Baxter Student Housing Ltd. v. College 
Housing Co-operative Ltd. [1976] 2 S.C.R. 475, 57 D.L.R. (3d) 1, at p. 480 
S.C.R.; Richtree Inc. (Re) (2005), 74 O.R. (3d) 174, [2005] O.J. No. 251 
(S.C.J.). » 


[23] Ainsi, a contrario de cette dernière citation, dans le présent dossier aucune 
codification n’existe visant les droits de créanciers ordinaires des compagnies de 
chemins de fer insolvables. 


[24] Appliquer la Loi de façon aveugle et refuser à MMA le droit de s’en prévaloir 
équivaudrait à une injustice flagrante des droits des créanciers ordinaires dont les 
sinistrés de Lac Mégantic ce qui est tout à fait inacceptable dans une société de droit. 


[25] De plus, tenter de gérer une situation d’insolvabilité en appliquant une loi pour 
certains créanciers et une autre loi pour d’autres créanciers risquerait de provoquer une 
incohérence, sinon, une injustice.  


[26] Le Tribunal conclut qu’il est nécessaire de combler le vide juridique créé lors du 
remaniement des lois canadiennes en matière de transport et permettre à MMA de se 
prévaloir des dispositions de la Loi, et ce, pour l’ensemble de ses créanciers. 


B) LA VIABILITÉ PLUS QUE DOUTEUSE DE MMA ET SON COMPORTEMENT 
PEUVENT-ELLES FAIRE ÉCHEC À L’APPLICATION DE LA LOI ? 


[27] MMA précise qu’elle ne pourra s’acquitter de ses obligations envers l’ensemble 
de ses créanciers et que son recours à la Loi lui permettra de maximiser la valeur de 
son patrimoine, et ce, au bénéfice de tous ses créanciers. 
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[28] Elle prétend également que sans cette protection, il en résultera un chaos 
judiciaire qui pourrait nuire à un certain nombre de ses créanciers, dont les sinistrés des 
événements du 6 juillet 2013 à Lac-Mégantic. 


[29] L’assureur de MMA, tout en confirmant qu’il honorera son contrat d’assurance, 
appuie la position de MMA, soulevant également le risque de chaos judiciaire. 


[30] L’objectif principal recherché par le législateur en édictant la Loi est la survie des 
entreprises, et ce, au bénéfice de tous, employés, créanciers et la société en général. 


[31] Qu’en est-il, si la preuve offerte au Tribunal démontre clairement une situation 
d’insolvabilité irrécupérable comme c’est le cas en l’instance. 


[32] À quelques reprises, nos tribunaux ont accepté d’appliquer la Loi même si au 
bout du compte, une liquidation ou un démantèlement de l’entreprise était à prévoir. 


[33] Dans la présente affaire, il est trop tôt pour déterminer quelle avenue sra 
privilégiée par MMA pour maximiser la valeur de son patrimoine.  Celle-ci sera-t-elle 
monnayée par une vente ou encore par son démantèlement. 


[34] Permettre à MMA de continuer à opérer pour maximiser la valeur de son 
patrimoine est à l’avantage de tous ses créanciers. 


[35] Ainsi, lorsque l’entreprise annonce clairement qu’elle ne sera pas viable dans sa 
forme actuelle, quelque soit le plan d’arrangement, le Tribunal doit s’écarter de l’objectif 
bicéphale de la Loi visant la survie de l’entreprise et la protection de ses créanciers, 
pour se concentrer sur ce dernier élément. 


[36] Le Tribunal devra alors considérer toutes les demandes qui lui sont formulées au 
stade de l’ordonnance initiale en priorisant les droits des créanciers. 


[37] En pareille situation, certaines demandes possibles, en vertu de la Loi, tel un 
financement temporaire, emportant une charge prioritaire ou encore une charge en 
faveur des administrateurs, ne saurait être recevable. 


[38] Le fait, dans la présente affaire, de canaliser l’ensemble des réclamations dans 
le cadre d’un arrangement est certes à l’avantage de tous les créanciers, qu’ils soient 
garantis ou ordinaires. Rappelons que cette dernière catégorie compte les sinistrés des 
événements du 6 juillet, que le Tribunal identifiera sous le vocable de créanciers 
« extraordinaires ». 


[39] Dans le présent cas, ces créanciers extraordinaires bénéficieront de la 
couverture d’assurance, mais ils peuvent également bénéficier en surplus, le cas 
échéant, d’une partie du patrimoine autre que cette couverture d’assurance de MMA. 
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[40] Dans ce contexte, l’application de la Loi permettant à MMA de continuer ses 
opérations pour maximiser la valeur de son patrimoine est certes à l’avantage des 
créanciers de MMA. 


[41] Reste maintenant à considérer certaines demandes formulées par MMA et 
décider si elles sont à l’avantage des créanciers, le tout à travers le prisme de la 
« bonne foi » tel que prévu à la Loi.12 


[42] Ainsi, MMA demande, outre la suspension des recours découlant du 
déraillement, la création d’une charge prioritaire de 150 000 $ en faveur de ses 
administrateurs : 


« 60. The Petitioner seeks a $150.000 Directors’ Charge, the whole as set forth 
ore fully at paragraph 22 and following o the conclusions of this Petition. The 
amount of the Directors’ Charge was established by the Petitioner and reviewed 
by the Monitor, taking into account direct and indirect payroll obligations, 
commissions, vacation pay, deductions at source and sales taxes remittances; » 


[43]  Si la suspension des recours découlant du déraillement à l’égard des 
administrateurs est appropriée en regard du libellé de la police d’assurance, une 
suspension générale des recours ou encore la création d’une charge au bénéfice des 
administrateurs n’est pas dans l’intérêt des créanciers en général et plus 
particulièrement des employés de MMA. 


[44] MMA et/ou ses administrateurs ont-ils agi de bonne foi depuis les événements 
du 6 juillet dernier ?  


[45] MMA affirme que l’ensemble des événements post-déraillement est de 
connaissance judiciaire. 


[46] Les auteurs Sopinka, Lederman et Bryant ont fort bien résumé ce que constitue 
la connaissance d’office aussi connue sous le vocable « connaissance judiciaire » : 


« 19.13. Judicial notice is the acceptance by a court or judicial tribunal, in a civil 
or criminal proceeding, without the requirement of proof, of the truth of a 
particular fact or state of affairs. Facts which are (a) so notorious as not to be the 
subject of dispute among reasonable persons; or (b) capable of immediate and 
accurate demonstration by resorting to readily accessible sources of indisputable 
accuracy, may be noticed by the court without proof of them by any party. » 


[47] Le Tribunal adhère à cette théorie et selon des faits bien connus du public, il n’a 
aucune hésitation à qualifier de lamentable le comportement de MMA et de ses 
administrateurs depuis le déraillement. 


[48] Que dire du mutisme de M. Edward Burkhardt dans les heures, sinon les jours 
qui ont suivi la tragédie ! 
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[49] Que dire du fait que M. Burkhardt ne soit sorti de son mutisme que pour blâmer 
divers intervenants impliqués dans le sinistre, alors que l’enquête n’était même pas 
amorcée ? 


[50] Que dire du fait que MMA, ayant retenu les services de diverses firmes de 
nettoyage et décontamination, ne les ait pas payés, provoquant un arrêt de travail de 
ceux-ci ? 


[51] Que dire du fait que MMA n’ait pas avisé les autorités compétentes qu’elle 
n’entendait pas ou encore n’avait pas la capacité de payer les firmes retenues par elle, 
de façon à ce que ces mêmes autorités compétentes puissent prendre le relais de 
façon ordonnée ? 


[52] Qu’en est-il du témoignage de M. Robert Grindrod, président de MMA, dans le 
cadre de l’audition de la présente affaire, alors qu’il déclarait que MMA n’avait pas la 
capacité de payer la paie de vacances des employés récemment mis à pied, alors que 
les pièces déposées au soutien de la requête, démontrent que sa société mère, 
Montreal Maine and Atlantic Railway Ltd, qui lui fournit les fonds sur une base régulière, 
avait les liquidités suffisantes pour effectuer ces paiements ? 


[53] Que dire de plus du témoignage de M. Grindrod, président de MMA, lorsqu’il 
affirme que la date où sera payée cette même paie de vacances sera décidée par le 
directeur aux finances de la société mère ? 


[54] À la lumière de ces faits, le Tribunal conclut que les administrateurs de MMA 
n’ont pas démontré une bonne foi justifiant de leur accorder une suspension des 
recours ou encore une charge prioritaire pour les protéger des réclamations de leurs 
employés. 


[55] Cela étant et encore une fois, pour éviter un chaos judiciaire, le Tribunal 
accordera la suspension des recours à l’égard des administrateurs, seulement quant à 
la responsabilité découlant du déraillement, et ce, pour l’unique raison qu’ils sont 
également des assurés au terme de la police d’assurance-responsabilité civile. 


C) LE TRIBUNAL PEUT-IL ORDONNER LA SUSPENSION DES RECOURS À 
L’ÉGARD DE TIERS NON PARTIES AUX PROCÉDURES ? 


[56] MMA demande que la suspension des recours soit ordonnée quant à son 
assureur responsabilité civile, XL. 


[57] Cette demande de MMA est appuyée par la municipalité de Lac-Mégantic ainsi 
que évidemment par XL. 


[58] Cette demande est la suite logique du désir de MMA de canaliser les diverses 
réclamations et/ou créances à travers un arrangement qu’elle proposera à ses 
créanciers. 
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[59] Semblable proposition d’arrangement peut comporter diverses catégories de 
créanciers et même des sous-catégories de créanciers. 


[60] S’il est acquis que la couverture d’assurance de XL ne bénéficiera qu’aux seules 
victimes du déraillement, que ce soit les victimes, les propriétaires fonciers, la 
municipalité de Lac-Mégantic ou encore le Gouvernement du Québec pour les frais de 
décontamination, il y a lieu d’éviter le chaos du premier arrivé premier servi. 


[61] D’ores et déjà, XL a annoncé qu’elle déposerait le montant de la couverture 
d’assurance. 


[62] Un plan d’arrangement peut sûrement prévoir une proposition de répartition de 
cette somme entre les victimes, d’où la demande de MMA d’étendre la suspension des 
procédures à un tiers, en l’occurrence XL. 


[63] Dès le début des années 1990, les tribunaux Canadiens ont eu à se pencher sur 
la possibilité d’étendre la suspension des recours à des tiers.  Voici comment 
s’exprimait le juge Farley de la Cour supérieure de l’Ontario à ce propos dans l’affaire 
Lehndorff General Partners Ltd13 : 


« 14 I am not persuaded that the words of s.11 which are quite specific as 
relating as to a company can be enlarged to encompass something other than 
that.  However it appears to me that Blair J. was clearly in the right channel in his 
analysis in Campeau v. Olympia & York Developments Ltd, unreported [1992] 
O.J. No. 1946 9now reported at 14 C.B.R. (3d) 303 (Ont. Gen. Div.) at pp. 4-7 
9at pp. 308-310 C.B.R.0. 


The Power to Stay 


The court has always had in inherent jurisdiction ot grant a stay of proceedings 
whenever it is just and convenient to do so, in order to control its process or 
prevent an abuse of that process : see Canada Systems Group (EST) Ltd v. 
Allendale Mutual Insurance Co. (1983), 29 C.P.C. 60, 137 D.L.R. (3d) 287 (Ont. 
H.C.), and cases referred to therein.  In the civil context, this general power is 
also embodied in the very broad terms of s.106 of the Courts of Justice Act, 
R.S.O. 1990, c. C.46, which provides as follows: 


 106. A court, on its own initiative or on motion by any person, whether or not a 
party, may stay any proceeding in the court on such terms as are considered 
just. 


Recently, Mr. Justice O’Connell has observed that this discretionary power is 
“highly dependent on the facts of each particular case” Arab Monetary Fund v. 
Hashim (unreported) [June 25, 1992), Doc. 24127/88 (Ont. Gen. Div.), [1992] 
O.J. No. 1330. 


Apart from this inherent and general jurisdiction to stay proceedings, there are 
many instances where the court is specifically granted the power to stay in a 
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particular context, by virtue of statute or under the Rules of Civil Procedure.  The 
authority to prevent multiplicity of proceedings in the same court, under r. 6.01(1), 
is an example of the latter.  The power to stay judicial and extra-judicial 
proceedings under s.11 of the C.C.A.A., is an example of the former. Section 11 
of the C.C.A.A. provides as follows. » 


[64] Depuis cette affaire, d’autres décisions ont avalisé la possibilité d’étendre la 
suspension de recours à des tiers.14. 


[65] Le Tribunal retient de ces décisions, qu’il s’agit de cas d’espèces visant au bout 
du compte une saine administration de la justice. 


[66] En raison des circonstances exceptionnelles de la présente affaire et devant la 
multiplicité des recours déjà intentés et de ceux qui le seront sous peu, il est dans 
l’intérêt d’une saine administration de la justice d’accorder cette demande de MMA et 
d’étendre la suspension des recours à XL. 


POUR CES MOTIFS, LE TRIBUNAL : 


[67] ACCUEILLE en partie la Requête suivant le dispositif signé le 8 août 2013. 
 
 


 __________________________________
MARTIN CASTONGUAY, j.c.s. 


 
Me Denis St-Onge 
Me Patrice Benoit 
Me Louise Lalonde 
GOWLINGS LAFLEUR HENDERSON 
Avocats pour la requérante 
 
Me Sylvain Vauclair 
WOODS ET ASS. 
Avocat pour le Contrôleur Richter Groupe Conseil inc. 
 
Me Louis Coallier 
DUFRESNE HÉBERT COMEAU 
Avocat de Municipalité de Lac-Mégantic 
 
Me Louise Comtois 
Me Catherine Miron 
BERNARD ROY 
Avocats du Procureur Général du Québec. 
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Me Dominique Naud 
CLYDE AND CO. 
Avocat de XL Insurance & Group  
 
Me Brendan D. O’Neill 
GOODMANS (TORONTO) 
Avocat de XL Insurance & Group 
 
Me Louis-P. Bélanger 
STIKEMAN ELLIOT 
Avocat de World Fuel Services 
 
Me Roger Simard 
Me Laurent Nahmiash 
DENTONS CANADA 
Avocat de certains administrateurs et officiers de la requérante 
 
Me Jeffrey Orenstein 
ORENSTEIN DROIT INC. 
Avocat dans un recours collectif 
 
Dates d’audience : Les 7 et 8 août 2013 
 
                                            


1 L.R.C. (1985), ch . C-36). 
2 L.C. 1996, ch. 10. 
3 L.R.C. (1985) ch.B-3. 
4 L.R.C. (1985) ch. R-3. 
5 Art. 99 à 103. 
6 Acte modifiant l’Acte des Chemins de fer (1901) IE.VIIc.31. 
7 Art. 11 à 16. 
8 Art. 106 à110. 
9 SARRA, Janis, Rescue! The Compagnies’ Creditors Arrangement Act, Thomson Carswell, p. 63. 
10 Id., p. 61-62. 
11 Re Stelco inc., 2005 Carswell Ont. 1188. 
12 Article 11.02(3). 
13 1993 Carswell Ont. 183. 
14 Voir Muscletech Research and Development inc., 2006 Carswell Ont. 264, Metcalfe and Mansfield 
Alternative Investments II Corp et al., Cour supérieure de l’Ontario, 17 mars 2008, Court file 08CL7440, 
Papiers Gaspesia inc., EYB2004-71992. 
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CANADIAN SRAM CLASS ACTION  
NATIONAL SETTLEMENT AGREEMENT  


RECITALS 
A. WHEREAS the Proceedings have been commenced by the Plaintiffs in British Columbia, 


Quebec and Ontario which allege that the Settling Defendants participated in an unlawful 


conspiracy to raise, fix, maintain or stabilize the price of SRAM Products in Canada and/or to 


allocate markets and customers for the sale of SRAM in Canada, contrary to Part VI of the 


Competition Act and the common law and/or the civil law; 


B. WHEREAS the Proceedings were certified and/or authorized for settlement purposes 


only against the Settled Defendants;  


C. WHEREAS the deadline for Settlement Class Members to opt out of the Proceedings has 


passed; 


D. WHEREAS there were no opt outs from the Proceedings; 


E. WHEREAS the Settling Defendants do not admit, through the execution of this 


Settlement Agreement or otherwise, any allegation of unlawful or otherwise actionable conduct 


alleged in the Proceedings or otherwise; 


F. WHEREAS the Plaintiffs, Class Counsel and the Settling Defendants agree that neither 


this Settlement Agreement nor any statement made in the negotiation thereof shall be deemed or 


construed to be an admission by or evidence against the Settling Defendants or evidence of the 


truth of any of the Plaintiffs' allegations against the Settling Defendants, which allegations are 


expressly denied by the Settling Defendants; 


G. WHEREAS the Settling Defendants are entering into this Settlement Agreement in order 


to achieve a final and nation-wide resolution of all claims asserted or which could have been 


asserted against them by the Plaintiffs in the Proceedings, and to avoid further expense, 


inconvenience and the distraction of burdensome and protracted litigation; 


H. WHEREAS the Settling Defendants do not hereby attorn to the jurisdiction of the Courts 


or any other court or tribunal in respect of any civil, criminal or administrative process except to 
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the extent they have previously done so in the Proceedings and as is expressly provided in this 


Settlement Agreement with respect to the Proceedings; 


I. WHEREAS Counsel for the Settling Defendants and counsel for the Plaintiffs have 


engaged in extensive arm’s-length settlement discussions and negotiations, resulting in this 


Settlement Agreement relating to Canada;  


J. WHEREAS as a result of these settlement discussions and negotiations, the Settling 


Defendants and the Plaintiffs have entered into this Settlement Agreement, which embodies all 


of the terms and conditions of the settlement between the Settling Defendants and the Plaintiffs, 


both individually and on behalf of the classes they represent and seek to represent, subject to 


approval of the Courts; 


K. WHEREAS the Plaintiffs and Class Counsel have reviewed and fully understand the 


terms of this Settlement Agreement and, based on their analyses of the facts and law applicable 


to the Plaintiffs' claims, having regard to the burdens and expense in prosecuting the 


Proceedings, including the risks and uncertainties associated with trials and appeals, and having 


regard to the value of the Settlement Agreement the Plaintiffs and Class Counsel have concluded 


that this Settlement Agreement is fair, reasonable and in the best interests of the Plaintiffs and 


the classes they represent and seek to represent; 


L. WHEREAS the Parties therefore wish to and hereby finally resolve on a national basis, 


without admission of liability, all of the Proceedings as against the Settling Defendants; 


M. WHEREAS while the Proceedings were certified or authorized on a consent basis as 


against the Settled Defendants for the purposes of settlement only, the Parties now consent to 


certification or authorization as against the Settling Defendants of the Proceedings as class 


proceedings and to the Settlement Classes and a Common Issue in respect of each of the 


Proceedings solely for the purposes of implementing this Settlement Agreement in a coordinated 


and consistent manner across Canada and contingent on approvals by the Courts as provided for 


in this Settlement Agreement, on the express understanding that such certification or 


authorization shall not derogate from the respective rights of the Parties in the event that this 


Settlement Agreement is not approved, is terminated or otherwise fails to take effect for any 


reason; and 
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N. WHEREAS the Plaintiffs assert that they are adequate class representatives for the 


Settlement Classes and will seek to be appointed representative plaintiffs for the Settlement 


Classes in their respective Proceedings; 


NOW THEREFORE, in consideration of the covenants, agreements and releases set forth and for 


other good and valuable consideration, the receipt and sufficiency of which are acknowledged, it 


is agreed by the Parties that the Proceedings be settled and dismissed with prejudice as to the 


Settling Defendants only, without costs as to the Plaintiffs, the classes they represent and seek to 


represent or the Settling Defendants, subject to the approval of the Courts, on the following 


terms and conditions: 


Section 1 - Definitions 


For the purposes of this Settlement Agreement only, including the Recitals and Schedules 


hereto: 


(1) Administration Expenses means all fees, disbursements, expenses, costs, taxes and any 


other amounts incurred or payable by the Plaintiffs, Class Counsel or otherwise for the approval, 


implementation and operation of this Settlement Agreement, including the costs of notices and 


claims administration but excluding Class Counsel Fees. 


(2) BC Action means the BC Action as defined in Schedule A. 


(3) BC Class Proceedings Act means the Class Proceedings Act, R.S.B.C. 1996, c. 50.  


(4) BC Counsel means Camp Fiorante Matthews Mogerman. 


(5) BC Court means the Supreme Court of British Columbia. 


(6) Claims Administrator means the firm proposed by Class Counsel and appointed by the 


Courts to administer the Settlement Amount in accordance with the provisions of this Settlement 


Agreement and the Distribution Protocol as approved by the Courts, and any employees of such 


firm. 


(7) Class Counsel means Ontario Counsel, Quebec Counsel and BC Counsel. 
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(8) Class Counsel Fees include the fees, disbursements, costs, interest, and/or charges of 


Class Counsel, and any GST, HST and other applicable taxes or charges thereon, including any 


amounts payable by Class Counsel or the Settlement Class Members to any other body or person, 


including the Fonds d’aide aux recours collectif in Quebec. 


(9) Class Period means January 1, 1998 to December 31, 2005. 


(10) Common Issue in each Proceeding means: Did the Settling Defendants, or any of them, 


conspire to fix, raise, maintain or stabilize the prices of, or allocate markets and customers for, 


SRAM directly or indirectly in Canada during the Class Period? If so, what damages, if any, are 


payable by the Settling Defendants, or any of them to the Settlement Class Members? 


(11) Counsel for the Settling Defendants means McCarthy Tétrault LLP. 


(12) Courts means the Ontario Court, the Quebec Court and the BC Court. 


(13) Date of Execution means the date on the cover page as of which the Parties have 


executed this Settlement Agreement. 


(14) Defendants means the entities named as defendants in any of the Proceedings as set out 


in Schedule A, and any persons added as defendants in the Proceedings in the future. For greater 


certainty, Defendants includes the Settling Defendants and the Settled Defendants. 


(15) Distribution Protocol means the plan for distributing the Settlement Amount and accrued 


interest, in whole or in part, as established by Class Counsel and as approved by the Courts. 


(16) Effective Date means the date when Final Orders have been received from all Courts 


approving this Settlement Agreement and the Settlement Amount has been paid to the Claims 


Administrator. 


(17) Excluded Person means each Defendant, the directors and officers of each Defendant, 


the subsidiaries or affiliates of each Defendant, the entities in which each Defendant or any of 


that Defendant's subsidiaries or affiliates have a controlling interest and the legal representatives, 


heirs, successors and assigns of each of the foregoing (no Person having validly and timely opted 


out of the Proceedings). 
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(18) Final Order means the later of a final judgment entered by a Court in respect of (i) the 


certification or authorization of a Proceeding as a class proceeding pursuant to this Settlement 


Agreement, and (ii) the approval of this Settlement Agreement, in either case once the time to 


appeal such judgment has expired without any appeal being taken, if an appeal lies, or once there 


has been affirmation of the certification or authorization of a Proceeding as a class proceeding 


and the approval of this Settlement Agreement upon a final disposition of all appeals. 


(19) First Publication of Notice Date means the first date on which the notice referred to in 


Section 11.1(1) will be published. 


(20) Non-Settling Defendant means any Defendant that is not a Settling Defendant or a 


Settled Defendant, and includes any Defendant that terminates its own settlement agreement in 


accordance with its terms or whose settlement otherwise fails to take effect for any reason, 


whether or not such settlement agreement is in existence at the Date of Execution. 


(21) Ontario Action means the Ontario Action as defined in Schedule A. 


(22) Ontario Class Proceedings Act means the Class Proceedings Act, 1992, S.O. 1992, c. 6, 


as amended, S.O. 2006, c. 19. 


(23) Ontario Counsel means Siskinds LLP and Sutts, Strosberg LLP. 


(24) Ontario Court means the Ontario Superior Court of Justice. 


(25) Other Actions means actions or proceedings, excluding the Proceedings, relating to 


Released Claims commenced by a Settlement Class Member either before or after the Effective 


Date. 


(26) Parties means the Settling Defendants, the Plaintiffs, and, where necessary, the 


Settlement Class Members. 


(27) Plaintiffs means the individuals and entities named as plaintiffs in the Proceedings as set 


out in Schedule A. 


(28) Proceedings means the BC Action, the Quebec Action and the Ontario Action as defined 


in Schedule A. 
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(29) Proportionate Liability means the proportion of any judgment that, had they not settled, a 


Court would have apportioned to the Settling Defendants.  


(30) Purchase Price means the sale price paid by Settlement Class Members for SRAM 


Products purchased during the Class Period, less any rebates, delivery or shipping charges, taxes 


and any other form of discounts. 


(31) Quebec Action means the Quebec Action as defined in Schedule A. 


(32) Quebec Code of Civil Procedure means Code of Civil Procedure of Quebec, R.S.Q., c.c-


25. 


(33) Quebec Counsel means Siskinds Desmeules s.e.n.c.r.l.. 


(34) Quebec Court means the Superior Court of Quebec. 


(35) Released Claims means any and all manner of claims, demands, actions, suits, causes of 


action, whether class, individual or otherwise in nature, whether personal or subrogated, damages 


whenever incurred, liabilities of any nature whatsoever, including interest, costs, expenses, class 


administration expenses (including Administration Expenses), penalties, and lawyers' fees 


(including Class Counsel Fees), known or unknown, suspected or unsuspected, in law, under 


statute or in equity, relating in any way to any conduct anywhere, from the beginning of time to 


the date hereof, in respect of the purchase, sale, pricing, discounting, marketing or distributing of 


SRAM Products or relating to any conduct alleged (or which was previously or could have been 


alleged) in the Proceedings including, without limitation, any such claims which have been 


asserted or could have been asserted, whether in Canada or elsewhere. However, nothing herein 


shall be construed to release any claims that are not advanced or could not have been advanced 


in the Proceedings.  


(36) Releasees means, jointly and severally, individually and collectively, the Settling 


Defendants and all of their present, future and former, direct and indirect, parents, subsidiaries, 


divisions, affiliates, partners, insurers, and all other persons, partnerships or corporations with 


whom any of the former have been, or are now, affiliated, and their respective past, present and 


future officers, directors, employees, agents, shareholders, attorneys, trustees, servants and 


representatives, and the predecessors, successors, purchasers, heirs, executors, administrators and 







- 7 - 


{06029-001/00437424.2} 


assigns of each of the foregoing, excluding always the Non-Settling Defendants and the Settled 


Defendants. 


(37) Releasors means, jointly and severally, individually and collectively, the Plaintiffs and 


the Settlement Class Members and their respective present, former and future parents, 


subsidiaries, affiliates, predecessors, successors, heirs, executors, administrators, insurers and 


assigns. 


(38) Settled Defendants means Micron Technology, Inc., Micron Semiconductor Products, 


Inc., Micron Semiconductor Canada, Inc., Samsung Electronics Co., Ltd., Samsung 


Semiconductor, Inc., and Samsung Electronics Canada Inc..  


(39) Settlement Agreement means this agreement, including the recitals and schedules. 


(40) Settlement Amount means CDN$275,000.00. 


(41) Settlement Class means, in respect of each Proceeding, the settlement class defined in 


Schedule A. 


(42) Settlement Class Member means a member of a Settlement Class. 


(43) Settling Defendants means Hynix Semiconductor Inc. and Hynix Semiconductor 


America Inc.  


(44) SRAM means all types of static random access memory sold during the Class Period, 


including, without limitation, high speed SRAM, low-powered SRAM, synchronous SRAM 


(including both Late Write and DDR synchronous SRAM), asynchronous SRAM (including 


asynchronous fast SRAM), pseudo SRAM (also known as PSRAM or mobile PSRAM), DDR 


SRAM, cellular RAM, and slow SRAM. 


(45) SRAM Products means SRAM and products containing SRAM. 


(46) Trust Account means an interest-bearing trust account at a Canadian Schedule 1 bank 


under the control of BC Counsel, or the Claims Administrator, once appointed for the benefit of 


the Settlement Class Members, as provided for in this Settlement Agreement. 
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(47) U.S. Litigation means the class action proceeding pending in the United States District 


Court for the Northern District of California, under the caption In Re: Static Random Access 


Memory (SRAM) Antitrust Litigation 07-MDL-1819,, and includes all actions transferred by the 


Judicial Panel for Multidistrict Litigation for coordination involving similar allegations relating 


to SRAM Products. 


Section 2– Settlement Approval  


2.1 Best Efforts 


(1) The Parties shall use their best efforts to effectuate this settlement and to secure the 


prompt, complete and final dismissal with prejudice of the BC Action and Ontario Action as 


against the Settling Defendants, and a prompt, complete and final declaration of settlement out of 


Court of the Quebec Action. 


2.2 Motions Approving Notice and Seeking Certification or Authorization 


(1) The Plaintiffs shall bring motions before the Courts, as soon as practicable after the 


Settlement Agreement is executed, for orders approving the notices described in Section 11, and 


certifying or authorizing each of the relevant Proceedings commenced in their respective 


jurisdictions as a class proceeding as against the Settling Defendants (for settlement purposes). 


(2) The BC order approving the notices described in Section 11 and certifying the BC Action 


shall be substantially in the form attached hereto as Schedule B. The Ontario and Quebec orders 


approving the notices described in Section 11 and authorizing or certifying the relevant 


Proceedings shall be agreed upon by the Parties and shall mirror the substance and, where 


possible, the form of the BC order. 


2.3 Motions for Approval of the Settlement 


(1) The Plaintiffs shall bring motions before the Courts for orders approving this Settlement 


Agreement as soon as practicable after: 


(a) the orders referred to in Section 2.2(2) are granted, 


(b) the notices described in Section 11 have been published; and 


(c) the deadline for objecting to the Settlement Agreement has expired. 
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(2) The BC order approving this Settlement Agreement shall be substantially in the form 


attached hereto as Schedule C. The Ontario and Quebec orders approving this Settlement 


Agreement shall be agreed upon by the Parties and shall mirror the substance and, where 


possible, the form of the BC order. 


(3) This Settlement Agreement shall only become final on the Effective Date. 


2.4 Pre-Motion Confidentiality 


(1) Until the first of the motions required by Section 2.2 is brought, the Parties shall keep all 


of the terms of the Settlement Agreement confidential and shall not disclose them without the 


prior written consent of Counsel for the Settling Defendants and Class Counsel, as the case may 


be, except as required for the purposes of financial reporting or the preparation of financial 


records (including tax returns and financial statements) or as otherwise required by law. 


Section 3 - Settlement Benefits 


3.1 Payment of Settlement Amount 


(1) Within sixty (60) days after the date of the Final Order, the Settling Defendants shall pay 


the Settlement Amount to the Claims Administrator (or, if a Claims Administrator has not, for 


whatever reason, been appointed, to Class Counsel, in trust, to be held subject to the terms 


hereof) and shall provide proof of payment to Class Counsel. 


(2) The Settlement Amount shall be paid in full satisfaction of the Released Claims against 


the Releasees.  


(3) The Settlement Amount shall be all-inclusive. 


(4) The Settling Defendants shall have no obligation to pay any amount in addition to the 


Settlement Amount, for any reason, pursuant to or in furtherance of this Settlement Agreement or 


the Proceedings. 


(5) The cost of disseminating the notices, and of preparing the translations, contemplated in 


Section 11 and Section 14.12 respectively of this Settlement Agreement, shall be paid out of the 


Settlement Amount once paid. 
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(6) Once a Claims Administrator has been appointed, BC Counsel shall transfer all funds in 


the Trust Account to the Claims Administrator. 


(7) BC Counsel and the Claims Administrator, respectively, shall maintain the Trust Account 


as provided for in this Settlement Agreement to be placed into a further Trust Account to be 


administered in accordance with this Settlement Agreement. 


(8) While in control of the Trust Account, each of BC Counsel and the Claims Administrator, 


respectively, shall not pay out all or any part of the monies in the Trust Account, except in 


accordance with this Settlement Agreement, or in accordance with ordera of the Courts obtained 


after notice to the Parties. 


3.2 Taxes and Interest 


(1) Except as hereinafter provided, all interest earned on the Settlement Amount in the Trust 


Account shall accrue to the benefit of the Settlement Classes and shall become and remain part 


of the Trust Account. 


(2) Subject to Section 3.2(5) all Canadian taxes payable on any interest which accrues on the 


Settlement Amount in the Trust Account or otherwise in relation to the Settlement Amount shall 


be paid from the Trust Account. 


(3) BC Counsel or the Claims Administrator shall be solely responsible to fulfill all tax 


reporting and payment requirements arising from the Settlement Amount in the Trust Account, 


including any obligation to report taxable income and make tax payments. All taxes (including 


interest and penalties) due with respect to the income earned by the Settlement Amount shall be 


paid from the Trust Account. 


(4) The Settling Defendants shall have no responsibility to make any filings relating to the 


Trust Account and will have no responsibility to pay tax on any income earned by the Settlement 


Amount or pay any taxes on the monies in the Trust Account. 


(5) Notwithstanding Section 3.1(3) and (4), if this Settlement Agreement is terminated, the 


interest earned on the Settlement Amount in the Trust Account shall be paid to the Settling 


Defendants in accordance with Section 6.3 who, in such case, shall be solely responsible for the 


payment of all taxes on such interest. 
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Section 4– Cooperation 


4.1 Extent of Cooperation 


(1) Subject to section 4.1(11), if requested by Class Counsel during the period beginning on 


the Effective Date and ending forty five (45) days thereafter, and subject to any confidentiality 


order in this Proceedings and the other provisions of this Settlement Agreement, the Settling 


Defendants shall insofar as such production has not already been produced and production is not 


prohibited by law: 


(a) provide any pre-existing documents relevant to the Released Claims that were 


produced by the Settling Defendants in the U.S. Litigation including, but not 


limited to any such documents provided to counsel for the plaintiffs in the U’S 


Litigation pursuant to any settlement agreements entered into between the 


plaintiffs in the U.S. Litigation and the Settling Defendants, but excluding any 


such documents that have already been produced by the Settling Defendants to 


Class Counsel in the context of the DRAM litigation (and in respect of such 


documents, the Settling Defendants hereby authorize Class Counsel to use such 


documents as if they had also been provided pursuant to this Agreement); and 


(b) the Settling Defendants will instruct their counsel and use reasonable efforts to 


answer any questions or requests for information from Class Counsel that arise 


from the documents provided to Class Counsel by the Settling Defendants, 


including information originating with the Settling Defendants and being within 


their possession relating to the allegations in the Proceedings including, without 


limitation, information with respect to dates, locations, subject matter, and 


identities of participants in any meetings or discussions between competitors 


relating to the purchase, sale, pricing, discounting, marketing or distributing of 


SRAM Products during the Class Period. 


(2) Unless expressly provided otherwise in this Settlement Agreement, Section 4.1 


constitutes the exclusive means by which the Plaintiffs, Settlement Class Members and Class 


Counsel may obtain discovery or information or documents from the Settling Defendants or their 


present, former or future officers, directors or employees.  
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(3) Nothing in Section 4.1 or any other section of this Settlement Agreement shall require or 


be construed to require the Settling Defendants or any of their present, former or future officers, 


directors or employees to perform any act, including the transmittal or disclosure of any 


information, which would violate any federal, provincial, state or local privacy law, any law of a 


foreign jurisdiction, or any court order.  


(4) Nothing in Section 4.1 or any other section of this Settlement Agreement shall require, or 


shall be construed to require, the Settling Defendants to disclose or produce any documents or 


information prepared by or for their counsel, or to disclose or produce any documents or 


information in breach of any order, regulatory directive, rule or law of this or any applicable 


jurisdiction including but not limited to Canada and the United States, or subject to solicitor-


client privilege, litigation privilege, or any other privilege, or to disclose or produce any 


information or documents they obtained on a privileged or co-operative basis from any party to 


any action or proceeding who is not a Settling Defendant. 


(5) Nothing in Section 4.1 or any other section of this Settlement Agreement shall require, or 


shall be construed to require, the Settling Defendants to disclose or produce any documents or 


information if the Settling Defendants reasonably believe that said disclosure or production will 


endanger any of their applications or agreements with government authorities in Canada or 


elsewhere in connection with any regulatory or criminal investigations relating to SRAM 


Products (without admitting that such applications or agreements exist). If any documents or 


information are withheld under Section 4.1(4) or 4.1(5), the Settling Defendants shall provide 


Class Counsel with a summary of the types of documents and information withheld and the basis 


for withholding such information. The Settling Defendants shall act in good faith in supporting 


the efforts of the Plaintiffs to obtain permission from such government authorities to disclose the 


documents and information that have been withheld under Section 4.1(4) or 4.1(5). If such 


permission is not obtained, said documents and information will continue to be withheld unless 


any of the Courts order otherwise.  


(6) If any documents protected by any privilege and/or any privacy law or other order, 


regulatory directive, rule or law of this or any applicable jurisdiction including but not limited to 


Canada and the US are accidentally or inadvertently produced, such documents shall be promptly 


returned to the Settling Defendants and the documents and the information contained therein 
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shall not be disclosed or used directly or indirectly, except with the express written permission of 


the Settling Defendants, and the production of such documents shall in no way be construed to 


have waived in any manner any privilege or protection attached to such documents. 


(7) If, in the course of the Proceedings, the Plaintiffs and/or Class Counsel conclude that it is 


reasonably necessary to disclose information or documents obtained from the Settling 


Defendants under Section 4.1 which are not otherwise publically available information or 


documents to any of the Non-Settling Defendants or any other entities, the Plaintiffs and/or Class 


Counsel shall provide the Settling Defendants with a thirty (30)-day advance notice in writing 


setting out the proposed disclosure. The Settling Defendants reserve the right to oppose the 


proposed disclosure and/or take steps to protect their interests with respect of the information or 


documents in accordance with this Settlement Agreement and/or the order, regulatory directive, 


rule or law of this or any applicable jurisdiction including but not limited to Canada and the 


United States.  


(8) Subject to the rules of evidence, any court order with regard to confidentiality and the 


other provisions of this Settlement Agreement, the Settling Defendants agree to use reasonable 


efforts to provide affidavits for use at trial in the Proceedings for the sole purpose of supporting 


the submission into evidence of any information and/or documents provided by the Settling 


Defendants in accordance with this Settlement Agreement and for the prosecution of the 


Proceedings. If, and only if, a court should determine that affidavits are inadequate for the 


purpose of submitting into evidence of the information and/or documents produced by the 


Settling Defendants, the Settling Defendants agree to use reasonable efforts to make available for 


testimony at trial an appropriate current officer or employee of the Settling Defendants at the 


expense of Class Counsel, but solely as is reasonably necessary for the prosecution of the 


Proceedings and, specifically, for the purpose of admitting into evidence any information and/or 


documents provided by the Settling Defendants to Class Counsel pursuant to Section 4.1 herein.  


(9) The obligations of the Settling Defendants to cooperate as particularized in Section 4.1 


shall not be affected by the release provisions contained in Section 7.1 of this Settlement 


Agreement.  In the event the Settling Defendants materially breach Section 4.1, Class Counsel 


may move before the Courts, on notice to the Settling Defendants, to either enforce the terms of 


this Settlement Agreement or set aside the approval of this Settlement Agreement.  
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(10) A material factor influencing the decision by the Settling Defendants to execute this 


Settlement Agreement is their desire to limit the burden and expense of this litigation. 


Accordingly, Class Counsel agree to exercise good faith in seeking cooperation from the Settling 


Defendants and to avoid seeking information that is unnecessary, cumulative or duplicative and 


agree otherwise to avoid imposing undue, unreasonable or disproportionate burden or expense on 


the Settling Defendants.  If Class Counsel reach a settlement with all of the Non-Settling 


Defendants or obtain final judgment against each of them in each of the BC Action, the Quebec 


Action and the Ontario Action, then all obligations under this Section 4 shall cease and this 


Section 4 shall be of no further force or effect. 


(11) The scope of the Settling Defendants' cooperation under this Settlement Agreement shall 


be limited to an alleged conspiracy to fix, raise, maintain or stabilize price, allocate markets or 


customers or restrict output or capacity, of SRAM Products sold  during the Class Period. 


4.2 Intervention in the U.S. Litigation 


(1) The Settling Defendants shall consent to any application by or on behalf of the Plaintiffs 


to intervene in the U.S. Litigation in order to gain access to discovery documents and other 


documents and information subject to the stipulated Protective Order granted in the US 


Litigation. 


4.3 Limits on Use of Documents 


(1) It is understood and agreed that all documents made available or provided by the Settling 


Defendants to Plaintiffs and Class Counsel under this Settlement Agreement, shall be used only 


in connection with the prosecution of the claims in the Proceedings, and shall not be used 


directly or indirectly for any other purpose. Plaintiffs and Class Counsel agree they will not 


publicize the documents and information provided by the Settling Defendants beyond what is 


reasonably necessary for the prosecution of the Proceedings or as otherwise required by law.  


(2) It is further understood and agreed that any documents provided by the Settling 


Defendants may be confidential and may be designated “CONFIDENTIAL” or “HIGHLY 


CONFIDENTIAL” by the Settling Defendants (or may have already been so designated in the 


U.S. Litigation). Any such documents will be treated in a manner consistent with the Stipulated 


Protective Order granted in the U.S. Litigation. 
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Section 5 – Distribution of the Settlement Amount  
and Accrued Interest 


5.1 Distribution Protocol 


(1) After the Effective Date, at a time wholly within the discretion of Class Counsel, but on 


notice to the Settling Defendants, Class Counsel will make an application seeking orders from 


the Courts approving the Distribution Protocol. 


(2) The Distribution Protocol shall require Settlement Class Members seeking compensation 


to give credit for any compensation received through other proceedings or in private out-of-class 


settlements, unless by such proceedings or private out-of-class settlements the Settlement Class 


Member's claim was released in its entirety, in which case the Settlement Class Member shall be 


deemed ineligible for any further compensation. 


5.2 No Responsibility for Administration or Fees 


(1) After the Effective Date, the Settling Defendants shall not have any responsibility, 


financial obligations or liability whatsoever with respect to the investment, distribution or 


administration of monies in the Trust Account including, but not limited to, Administration 


Expenses and Class Counsel Fees. 


Section 6 - Termination of Settlement Agreement 


6.1 Right of Termination 


(1) In the event that: 


(a) any Court declines to certify or authorize a Settlement Class; 


(b) any Court declines to approve this Settlement Agreement or any material part 


hereof; 


(c) any Court approves this Settlement Agreement in a materially modified form;  


(d) any orders approving this Settlement Agreement made by the Ontario Court, the 


British Columbia Court or the Quebec Court do not become Final Orders or are 


issued in a materially modified form; or 
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(e) the Settlement Amount is not paid in accordance with Section 3.1(1); 


each of the Settling Defendants, Class Counsel, and the Plaintiffs shall have the right to 


terminate this Settlement Agreement and, except as provided for in Section 6.4, if the Settling 


Defendants, Class Counsel or the Plaintiffs exercise their right to terminate, the Settlement 


Agreement shall be null and void and have no further force or effect, shall not be binding on the 


Parties, and shall not be used as evidence or otherwise in any litigation. 


(2) Any order, ruling or determination made (or rejected) by any Court with respect to:  


(a) Class Counsel's fees and disbursements; 


(b) the Distribution Protocol; or 


(c) documentary confidentiality as provided in Section 4.3(2) above; 


shall not be deemed to be a material modification of all, or a part, of this Settlement Agreement 


and shall not provide any basis for the termination of this Settlement Agreement. 


6.2 If Settlement Agreement is Terminated  


(1) If this Settlement Agreement is terminated: 


(a) no motion to certify or authorize any of the Proceedings as a class proceeding on 


the basis of this Settlement Agreement, or to approve this Settlement Agreement, 


which has not been heard, shall proceed; 


(b) the parties will cooperate in seeking to have any prior order certifying or 


authorizing a Proceeding as a class proceeding on the basis of the Settlement 


Agreement, or approving this Settlement Agreement set aside and declared null 


and void and of no force or effect, and the parties shall be estopped as against 


each other from relying on any such order; 


(c) any prior certification or authorization of a Proceeding as a class proceeding on 


the basis of this Settlement Agreement, including the definitions of the Settlement 


Class and the Common Issue pursuant to this Settlement Agreement, shall be 
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without prejudice to any position that any of the Parties may later take on any 


issue in the Proceedings or any other litigation; and 


(d) within ten (10) days of such termination having occurred, Class Counsel shall 


destroy all documents or other materials provided by the Settling Defendants 


under this Settlement Agreement or containing or reflecting information derived 


from such documents or other materials received from the Settling Defendants 


and, to the extent Class Counsel has disclosed any documents or information 


provided by the Settling Defendants to any other person, shall recover and destroy 


such documents or information. Class Counsel shall provide the Settling 


Defendants with a written certification by Class Counsel of such destruction. 


Nothing contained in this paragraph shall be construed to require Class Counsel to 


destroy any of their work product. However, any documents or information 


provided by the Settling Defendants, or received from the Settling Defendants in 


connection with this Settlement Agreement, may not be disclosed to any person in 


any manner or used, directly or indirectly, by Class Counsel or any other person 


in any way for any reason, without the express prior written permission of the 


Settling Defendants. Class Counsel shall take appropriate steps and precautions to 


ensure and maintain the confidentiality of such documents, information and any 


work product of Class Counsel. 


6.3 Allocation of Monies in the Trust Account Following Termination 


(1) If the Settlement Agreement is terminated, BC Counsel or the Claims Administrator, as 


the case may be, shall return to the Settling Defendants all monies in the Trust Account including 


interest but less the costs of notice expended in accordance with Section 11 and Section 13 up to 


a maximum of $30,000 and less the cost of translations required under Section 14.12 up to a 


maximum of $7,750. 


6.4 Survival of Provisions After Termination 


(1) If this Settlement Agreement is terminated, the provisions of Sections 3.1(7),3.1(8), 


3.2(3), 3.2(5), 4.1(6), 6.2(1), 6.3, 6.4(1), 9.1, 9.2,  12.2(4) and 14.6, and the definitions and 


Schedules applicable thereto shall survive the termination and continue in full force and effect. 


The definitions and Schedules shall survive only for the limited purpose of the interpretation of 
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Sections 3.1(5), 3.2(3), 6.2(1), 6.3, 9.1, 9.2, 12.2(4) and 14.6 within the meaning of this 


Settlement Agreement, but for no other purposes. All other provisions of this Settlement 


Agreement and all other obligations pursuant to this Settlement Agreement shall cease 


immediately. 


Section 7– Releases and Dismissals 


7.1 Release of Releasees 


(1) Upon the Effective Date, and in consideration of payment of the Settlement Amount, and 


for other valuable consideration set forth in the Settlement Agreement, the Releasors forever and 


absolutely release the Releasees from the Released Claims that any of them, whether directly, 


indirectly, derivatively, or in any other capacity, ever had, now have, or hereafter can, shall, or 


may have. 


7.2 Release by Releasees 


(1) Upon the Effective Date, each Releasee forever and absolutely releases each of the other 


Releasees from any and all claims for contribution or indemnity with respect to the Released 


Claims. 


7.3 Covenant Not To Sue 


(1) Notwithstanding Section 7.1, for any Settlement Class Members resident in any province 


or territory where the release of one tortfeasor is a release of all other tortfeasors, the Releasors 


do not release the Releasees but instead covenant and undertake not to make any claim in any 


way or to threaten, commence, or continue any proceeding in any jurisdiction against the 


Releasees in respect of or in relation to the Released Claims. 


7.4 No Further Claims 


(1) Upon the Effective Date, the Releasors shall not now or hereafter institute, continue, 


maintain or assert, either directly or indirectly, whether in Canada or elsewhere, on their own 


behalf or on behalf of any class or any other person, any action, suit, cause of action, claim or 


demand against any Releasee or any other person who may claim contribution or indemnity from 


any Releasee in respect of any Released Claim or any matter related thereto, except for the 


continuation of the Proceedings against the Non-Settling Defendants or unnamed co-conspirators 
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that are not Releasees or, if the Proceedings are not certified or authorized, the continuation of 


the claims asserted in the Proceedings on an individual basis or otherwise against any Non-


Settling defendant or unnamed co-conspirator that is not a Releasee. 


7.5 Dismissal of the Proceedings 


(1) Upon the Effective Date, the BC Action and the Ontario Action shall be dismissed with 


prejudice and without costs as against the Settling Defendants. 


(2) Upon the Effective Date, the Quebec Action shall be settled, without costs and without 


reservation as against the Settling Defendants 


7.6 Dismissal of Other Actions 


(1) Upon the Effective Date, each Settlement Class Member in the Ontario and BC Actions 


shall be deemed to irrevocably consent to the dismissal, without costs and with prejudice, of his, 


her or its Other Actions against the Releasees. 


(2) Upon the Effective Date, all Other Actions commenced in British Columbia or Ontario 


by any Settlement Class Member shall be dismissed against the Releasees, without costs and 


with prejudice. 


(3) Each member of the Quebec Settlement Class who makes a claim under this Settlement 


Agreement shall be deemed to irrevocably consent to the dismissal, without costs and without 


reservation, of his, her or its Other Actions against the Releasees. 


(4) Each Other Action commenced in Quebec by a member of the Quebec Settlement Class 


who makes a claim under this Settlement Agreement shall be dismissed as against the Releasees, 


without costs and without reservation. 


Section 8- Bar Order, Waiver of Solidarity Order  
and Other Claims 


8.1 British Columbia and Ontario Bar Order 


(1) Class Counsel shall seek bar orders from the BC Court and the Ontario Court providing 


for the following: 
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(a) all claims for contribution, indemnity or other claims over, whether asserted, 


unasserted or asserted in a representative capacity, inclusive of interest, taxes and 


costs, relating to the Released Claims, which were or could have been brought in 


the Proceedings, by any Non-Settling Defendant by any named or unnamed co-


conspirators or by any other person or party, against a Releasee, or by a Releasee 


against any Non-Settling Defendant, are barred, prohibited and enjoined in 


accordance with the terms of this Section; 


(b) if the BC or Ontario Court ultimately determines that there is a right of 


contribution and indemnity among the Defendants, the Plaintiffs and the 


Settlement Class Members in the relevant Proceeding shall not be entitled to 


claim or recover from the Non-Settling Defendants and/or named or unnamed co-


conspirators that are not Releasees that portion of any damages (including 


punitive damages, if any), restitutionary award, disgorgement of profits, interest 


and costs (including investigative costs claimed pursuant to s. 36 of the 


Competition Act) that corresponds to the Proportionate Liability of the Releasees 


proven at trial or otherwise; 


(c) the Ontario and BC Plaintiffs and the Settlement Class Members in the relevant 


Proceeding shall limit their claims against the Non-Settling Defendants and/or  


unnamed co-conspirators that are not Releasees to, and shall be entitled to recover 


from the Non-Settling Defendants and/or unnamed co-conspirators that are not 


Releasees, only those claims for damages, costs and interest attributable to the 


aggregate of the several liability of the Non-Settling Defendants and/or unnamed 


co-conspirators that are not Releasees to the Ontario and BC Plaintiffs and the 


Settlement Class Members in the relevant Proceeding, if any, and, for greater 


certainty, the Settlement Class Members in the relevant Proceeding shall be 


entitled to claim and recover on a joint and several basis as between the Non-


Settling Defendants and/or unnamed co-conspirators that are not Releasees, to the 


extent provided by law; 


(d) the Ontario and BC Courts shall have full authority to determine the Proportionate 


Liability of the Releasees at the trial or other disposition of the relevant 
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Proceeding, whether or not the Releasees remain in the relevant Proceeding or 


appear at the trial or other disposition, and the Proportionate Liability of the 


Releasees shall be determined as if the Releasees are parties to the relevant 


Proceeding and any determination by this Court in respect of the Proportionate 


Liability of the Releasees shall only apply in the relevant Proceeding and shall not 


be binding on the Releasees in any other proceedings; and 


(e) a Non-Settling Defendant may, on motion to the BC Court or to the Ontario 


Court, as applicable, determined as if the Settling Defendants remained parties to 


the relevant Proceedings, and on at least ten (10) days notice to Counsel for the 


Settling Defendants, and not to be brought unless and until the relevant 


Proceedings against the Non-Settling Defendants has been certified and all 


appeals or times to appeal have been exhausted, seek orders for the following: 


(A) documentary discovery and an affidavit of documents in 
accordance with that Court’s rules of procedure; 


(B) oral discovery of a representative of the Settling Defendants, the 
transcript of which may be read in at trial; 


(C) leave to serve a request to admit on the Settling Defendants in 
respect of factual matters; and/or 


(D) the production of a representative of the Settling Defendants to 
testify at trial, with such witness to be subject to cross-examination 
by counsel for the Non-Settling Defendants. 


(f) the Settling Defendants retain all rights to oppose any motion brought pursuant to 


Section 8.1(1)(e), including any such motion brought at trial seeking an order 


requiring the Settling Defendants to produce a representative to testify at trial; 


(g) on any motion brought pursuant to Section 8.1(1)(e), the BC or Ontario Court, as 


applicable, may make such orders as to costs and other terms as it considers 


appropriate; 


(h) to the extent that such an order is granted and discovery is provided to a Non-


Settling Defendant, a copy of all discovery provided, whether oral or 


documentary in nature, shall be provided by the Settling Defendants to the 
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Plaintiffs and Class Counsel within ten (10) days of such discovery being 


provided to a Non-Settling Defendant; 


(i) the BC and Ontario Courts will retain an ongoing supervisory role over the 


discovery process and the Settling Defendants will attorn to the jurisdiction of the 


BC and Ontario Courts for these (but no other) purposes; and 


(j) a Non-Settling Defendant may effect service of the motion(s) referred to in 


Section 8.1(1)(e) on a Settling Defendant by service on Counsel for the Settling 


Defendants in the relevant Proceedings. 


8.2 Quebec Waiver or Renunciation of Solidarity Order  


(1) Class Counsel shall seek a waiver or renunciation of solidarity from the Quebec Court 


providing for the following:  


(a) the Quebec Plaintiffs and the Settlement Class Members in the Quebec Action 


expressly waive and renounce the benefit of solidarity against the Non-Settling 


Defendants with respect to the facts, deeds or other conduct of the Releasees; 


(b) the Quebec Plaintiffs and the Settlement Class Members in the Quebec Action 


shall henceforth only be able to claim and recover damages, including punitive 


damages, interests and costs (including investigative costs claimed pursuant to s. 


36 of the Competition Act) attributable to the conduct of the Non-Settling 


Defendants, the sales by the Non-Settling Defendants, and/or other applicable 


measure of proportionate liability of the Non-Settling Defendants; 


(c) any claims in warranty or any other claim or joinder of parties to obtain any 


contribution or indemnity from the Releasees or relating to the Released Claims 


shall be inadmissible and void in the context of the Quebec Action; and 


(d) the ability of Non-Settling Defendants to seek discovery from the Settling 


Defendants shall be determined according to the provisions of the Quebec Code of 


Civil Procedure, and the Settling Defendants shall retain and reserve all of their 


rights to oppose such discovery under the Quebec Code of Civil Procedure. 



deroses

Highlight
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8.3 Claims Against Other Entities Reserved 


(1) Except as provided herein, this Settlement Agreement does not settle, compromise, 


release or limit in any way whatsoever any claim by Settlement Class Members against any 


person other than the Releasees. 


Section 9 – Effect of Settlement 


9.1 No Admission of Liability 


(1) Whether or not this Settlement Agreement is terminated, this Settlement Agreement and 


anything contained herein, and any and all negotiations, documents, discussions and proceedings 


associated with this Settlement Agreement, and any action taken to carry out this Settlement 


Agreement, shall not be deemed, construed or interpreted to be an admission of any violation of 


any statute or law, or of any wrongdoing or liability by the Settling Defendants, or of the truth of 


any of the claims or allegations contained in the Proceedings or any other pleading filed by the 


Plaintiffs. 


9.2 Agreement Not Evidence 


(1) The Parties agree that, whether or not it is terminated, this Settlement Agreement and 


anything contained herein, and any and all negotiations, documents, discussions and proceedings 


associated with this Settlement Agreement, and any action taken to carry out this Settlement 


Agreement, shall not be referred to, offered as evidence or received in evidence in any pending 


or future civil, criminal or administrative action or proceeding, except in a proceeding to approve 


and/or enforce this Settlement Agreement, or to defend against the assertion of Released Claims, 


or as otherwise required by law. 


9.3 No Further Litigation 


(1) No Class Counsel, nor anyone currently or hereafter employed by  or a partner with Class 


Counsel, may participate or be involved in or in any way assist with respect to any claim made or 


action commenced by any person which relates to or arises from the Released Claims, except in 


relation to the continued prosecution of the Proceedings against any Non-Settling Defendant or 


unnamed co-conspirators that are not Releasees or, if the Proceedings are not certified or 


authorized, the continuation of the claims asserted in the Proceedings on an individual basis or 


otherwise against any Non-Settling Defendant or unnamed co-conspirator that is not a Releasee. 
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Moreover, these persons may not divulge to anyone for any purpose any information obtained in 


the course of the Proceedings or the negotiation and preparation of this Settlement Agreement, 


except to the extent such information is otherwise publicly available or unless ordered to do so 


by a court. 


(2) Section 9.3(1) shall be inoperative to the extent that it requires any lawyer who is a 


member of the Law Society of British Columbia to breach his or her obligations under sections 


3.2-10  of the Law Society of British Columbia’s Code of Professional Conduct for British 


Columbia by refraining from participation or involvement in any claim or action in a British 


Columbia court. 


Section 10 – Certification or Authorization 
for Settlement Only 


(1) (1) The Parties agree that the Proceedings shall be certified or authorized as class 


proceedings as against the Settling Defendants solely for purposes of settlement of the 


Proceedings in respect of the Settling Defendants and the approval of this Settlement Agreement 


by the Courts. 


(2) The Parties agree that the only common issue that they will seek to define is the Common 


Issue and the only classes that they will assert are the Settlement Classes in the motions for 


certification or authorization of the relevant Proceedings and for the approval of this Settlement 


Agreement. 


(3) The Parties agree that the certification or authorization of the relevant Proceedings as 


against the Settling Defendants for the purpose of implementing this Settlement Agreement, shall 


not derogate in any way from the rights of the Plaintiffs as against the Non-Settling Defendants 


and other parties. 


Section 11- Notice to Settlement Classes 


11.1 Notices Required 


(1) The proposed Settlement Classes shall be given a single notice of (i) the certification or 


authorization of the Proceedings as class proceedings as against the Settling Defendants for 


settlement purposes, (ii) the hearings at which the Courts will be asked to approve the Settlement 
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Agreement and, (iii) if they are brought with the hearings to approve the Settlement Agreement, 


the hearings to request the Courts to approve Class Counsel Fees. 


11.2 Form and Distribution of Notices 


(1) The notices shall be in a form agreed upon by the Parties and approved by the Courts or, 


if the Parties cannot agree on the form of the notices, the notices shall be in a form ordered by 


the Courts. 


(2) The notices shall be disseminated by a method agreed upon by the Parties and approved 


by the Courts or, if the Parties cannot agree on a method for disseminating the notices, the 


notices shall be disseminated by a method ordered by the Courts. 


Section 12 – Administration and Implementation 


12.1 Mechanics of Administration 


(1) Except to the extent provided for in this Settlement Agreement, the mechanics of the 


implementation and administration of this Settlement Agreement and Distribution Protocol shall 


be determined by the Courts on motions brought by Class Counsel. 


12.2 Information and Assistance 


(1) The Settling Defendants will make reasonable best efforts to compile a list of the names 


and addresses of those persons in Canada who purchased SRAM from them during the Class 


Period and the Purchase Price paid by each such person for such purchases.   


(2) The information required by Section 12.2(1) shall be delivered to Class Counsel by no 


later than (14) fourteen days prior to the First Publication of Notice Date, provided that Class 


Counsel will have delivered to Counsel for the Settling Defendants at least twenty-one (21) days 


advance written notice of the First Publication of Notice Date.  The information shall be 


delivered in Microsoft Excel or such other format as may be agreed upon by Counsel for the 


Settling Defendants and Class Counsel. 


(3) Class Counsel may use the information provided under Section 12.2(1): 


(a) to facilitate the dissemination of the notices required in Section 11.1(1); 
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(b) to advise persons in Canada who purchased SRAM Products from the Settling 


Defendants during the Class Period of any subsequent settlement agreement 


reached in the Proceedings, any related approval hearings, and any other major 


steps in the Proceedings; 


(c) to facilitate the claims administration process with respect to this Settlement 


Agreement and any other settlement agreement achieved in the Proceedings; and 


(d) as otherwise authorized in Section 4. 


(4) All information provided by the Settling Defendants pursuant to Section 12.2(1) shall be 


dealt with in accordance with Section 4. If this Settlement Agreement is terminated, all 


information provided by the Settling Defendants pursuant to Section 12.2(1)shall be dealt with in 


accordance with Section 6.2(1)(d) and no record of the information so provided shall be retained 


by Class Counsel in any form whatsoever. 


Section 13 – Class Counsel Fees and  
Administrative Expenses 


(1) Class Counsel may seek the Courts' approval to pay Class Counsel Fees and 


Administration Expenses contemporaneous with seeking approval of this Settlement Agreement 


or at such other time as they may determine in their sole discretion. 


(2) The costs of the notices referred to in Section 11.1 and the translation referred to in 


Section 14.12 shall be paid by BC Counsel out of the Trust Account. 


(3) Except as provided in Section 3.1(5) and Section 13(1), Class Counsel Fees and 


Administration Expenses may only be paid out of the Trust Account after the Effective Date. 


(4) The Settling Defendants shall not be liable for any fees, disbursements or taxes of the 


lawyers, experts, advisors, agents, or representatives retained by Class Counsel, the Plaintiffs or 


the Settlement Class Members. 
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Section 14 - Miscellaneous 


14.1 Motions for Directions 


(1) Class Counsel or the Settling Defendants may apply to the BC Court and/or such other 


Courts as may be required by the Courts for directions in respect of the interpretation, 


implementation and administration of this Settlement Agreement. Unless the Courts order 


otherwise, motions for directions that do not relate specifically to the matters affecting the 


Ontario Action, Settlement Class Members in the Ontario Action, the Quebec Action or/and 


Settlement Class Members in the Quebec Action shall be determined by the BC Court.  


(2) All motions contemplated by this Settlement Agreement shall be on notice to the Parties 


except for those motions concerned solely with the implementation and administration of the 


Distribution Protocol. 


14.2 Releasees Have No Liability for Administration 


(1) The Releasees have no responsibility for and no liability whatsoever with respect to the 


administration of the Settlement Agreement or Distribution Protocol. 


14.3 Headings, etc. 


(1) In this Settlement Agreement: 


(a) the division of the Settlement Agreement into sections and the insertion of 


headings are for convenience of reference only and shall not affect the 


construction or interpretation of this Settlement Agreement; and 


(b) the terms "this Settlement Agreement", "hereof', "hereunder", "herein", and 


similar expressions refer to this Settlement Agreement and not to any particular 


section or other portion of this Settlement Agreement. 


14.4 Computation of Time 


(1) In the computation of time in this Settlement Agreement, except where a contrary 


intention appears, 


(a) where there is a reference to a number of days between two events, the number of 


days shall be counted by excluding the day on which the first event happens and 
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including the day on which the second event happens, including all calendar days; 


and 


(b) only in the case where the time for doing an act expires on a holiday, the act may 


be done on the next day that is not a holiday. 


14.5 Ongoing Jurisdiction 


(1) Each of the Courts shall retain exclusive jurisdiction over each Proceeding commenced in 


its jurisdiction, the Parties thereto and the Class Counsel Fees in those Proceedings. 


(2) No Party shall ask a Court to make any order or give any direction in respect of any 


matter of shared jurisdiction unless that order or direction is conditional upon a complementary 


order or direction being made or given by the other Court(s) with which it shares jurisdiction 


over that matter. 


(3) Notwithstanding Sections 14.5(1) and 14.5(2), the BC Court shall exercise jurisdiction 


with respect to implementation, administration, interpretation and enforcement of the terms of 


this Settlement Agreement. Issues related to the administration of this Settlement Agreement, the 


Trust Account, and other matters not specifically related to the claim of a Settlement Class 


Member in the Ontario Action or a Settlement Class Member in the Quebec Action shall be 


determined by the BC Court. 


14.6 Governing Law 


(1) This Settlement Agreement shall be governed by and construed and interpreted in 


accordance with the laws of the Province of British Columbia. 


14.7 Entire Agreement 


(1) This Settlement Agreement constitutes the entire agreement among the Parties, and 


supersedes all prior and contemporaneous understandings, undertakings, negotiations, 


representations, promises, agreements, agreements in principle and memoranda of understanding 


in connection herewith. None of the Parties will be bound by any prior obligations, conditions or 


representations with respect to the subject matter of this Settlement Agreement, unless expressly 


incorporated herein. 
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14.8 Amendments 


(1) This Settlement Agreement may not be modified or amended except in writing and on 


consent of all Parties hereto and any such modification or amendment must be approved by the 


Courts with jurisdiction over the matter to which the amendment relates. 


14.9 Binding Effect 


(1) This Settlement Agreement shall be binding upon, and enure to the benefit of, the 


Plaintiffs, the Settling Defendants, the Releasors, the Releasees and all of their successors and 


assigns. Without limiting the generality of the foregoing, each and every covenant and agreement 


made herein by the Plaintiffs shall be binding upon all Releasors and each and every covenant 


and agreement made herein by the Settling Defendants shall be binding upon all of the 


Releasees. 


14.10 Counterparts 


(1) This Settlement Agreement may be executed in counterparts, all of which taken together 


will be deemed to constitute one and the same agreement, and a facsimile signature shall be 


deemed an original signature for purposes of executing this Settlement Agreement. 


14.11 Negotiated Agreement 


(1) This Settlement Agreement has been the subject of negotiations and discussions among 


the undersigned, each of which has been represented and advised by competent counsel, so that 


any statute, case law, or rule of interpretation or construction that would or might cause any 


provision to be construed against the drafter of this Settlement Agreement shall have no force 


and effect. The Parties further agree that the language contained in or not contained in previous 


drafts of this Settlement Agreement, or any agreement in principle, shall have no bearing upon 


the proper interpretation of this Settlement Agreement. 


14.12 Language 


(1) The Parties acknowledge that they have required and consented that this Settlement 


Agreement and all related documents be prepared in English; les parties reconnaissent avoir 


exigé que la présente convention et tous les documents connexes soient rédigés en anglais. 


Nevertheless, Class Counsel and/or a translation firm mandated by Class Counsel shall prepare a 
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French translation of the Settlement Agreement, notice, orders or other documents contemplated 


by this Settlement Agreement, the cost of which shall be paid from the Settlement Amount. In 


the event of any dispute as to the interpretation or application of this Settlement Agreement, only 


the English version shall govern. 


14.13 Transaction 


(1) The present Settlement Agreement constitutes a transaction in accordance with Articles 


2631 and following of the Quebec Civil Code, and the Parties are hereby renouncing to any 


errors of fact, of law and/or of calculation. 


14.14 Recitals 


(1) The recitals to this Settlement Agreement are true and form part of the Settlement 


Agreement. 


14.15 Schedules 


(1) The Schedules annexed hereto form part of this Settlement Agreement. 


14.16 Acknowledgements 


(1) Each of the Parties hereby affirms and acknowledges that: 


(a) he, she or a representative of the Party with the authority to bind the Party with 


respect to the matters set forth herein has read and understood the Settlement 


Agreement; 


(b) the terms of this Settlement Agreement and the effects thereof have been fully 


explained to him, her or the Party's representative by his, her or its counsel; 


(c) he, she or the Party's representative fully understands each term of the Settlement 


Agreement and its effect; and 


(d) no Party has relied upon any statement, representation or inducement (whether 


material, false, negligently made or otherwise) of any other Party with respect to 


the first Party's decision to execute this Settlement Agreement. 
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14.17 Authorized Signatures 


(1) Each of the undersigned represents that he or she is fully authorized to enter into the 


terms and conditions of, and to execute, this Settlement Agreement. 


14.18 Notice 


(1) Where this Settlement Agreement requires a Party to provide notice or any other 


communication or document to another, such notice, communication or document shall be 


provided by email, facsimile or letter by overnight delivery to the representatives for the Party to 


whom notice is being provided, as identified below: 


For the Plaintiffs and for Class Counsel in the Proceedings: 
  
Reidar Mogerman 
 


Harvey T. Strosberg, Q.C. and 
Heather Rumble Peterson 
 


CAMP FIORANTE MATTHEWS MOGERMAN 
4th Floor, 856 Homer St.  
Vancouver, BC V6B 2W5 


SUTTS, STROSBERG LLP 
600-251 Goyeau Street 
Windsor, ON N9A 6V4 


Tel: 604-689-7555 
Fax: 604-689-7554 
Email: rmogerman@cfmlawyers.ca 


Tel: 1-800-229-5323 
Fax: 1-866-316-5308 
Email: harvey@strosbergco.com  
 hpeterson@strosbergco.com 


  
Simon Hebert 
 


Charles M. Wright and Andrea DeKay 


SISKINDS DESMEULES S.E.N.C.R.L. 
Les Promenades Du Vieux-Quebec 
43 rue Buade, bureau 320 
Quebec City, QC G1R 4A2 


SISKINDS LLP 
Barristers and Solicitors 
680 Waterloo Street 
London, ON N6A 3V8 
 


Tel: 418-694-2009 
Fax: 418-694-0281 
Email:  
simon.hebert@siskindsdesmeules.com 


Tel: 519-660-7753 
Fax: 519-672-6065 
Email: charles.wright@siskinds.com 
 andrea.dekay@siskinds.com 


  
For the Settling Defendants: 
 
Warren Milman  
Michael Feder 
MCCARTHY TETRAULT LLP 
1300 – 777 Dunsmuir Street, Box 10424 
Vancouver, BC   V7Y 1K2 
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SCHEDULE “A” 


Proceedings 


Court and 
File No. 


Plaintiffs’ 
Counsel 


Plaintiff Named Defendants Settlement Class 


BC Action 


Supreme 
Court of 
British 
Columbia 
(Vancouver 
Registry) 
(Court File 
No. S-
070350) 


Camp 
Fiorante 
Matthews 
Mogerma
n 


Jeremy Schimpf  Samsung Electronics Co. Ltd., Samsung 
Semiconductor, Samsung Electronics Canada 
Inc., Hynix Semiconductor, Inc., Hynix 
Semiconductor America, Inc., Micron 
Technology, Inc., Micron Semiconductor 
Canada, Micron Semiconductor Products, Inc., 
Cypress Semiconductor Corporation, Cypress 
Semiconductor, Inc., Etron Technology, Inc., 
Etron Technology America, Inc., Mitsubishi 
Electric Corporation, Mitsubishi Electric Sales 
Canada Inc., Mitsubishi Electric & Electronics 
USA, Inc., Renesas Electronics Corporation fka 
Renesas Technology Corporation, Renesas 
Electronics Canada Limited fka Renesas 
Technology Canada Limited, Renesas 
Electronics America Inc. fka Renesas 
Technology America, Inc. and NEC Electronics 
America, Inc., Toshiba Corporation, Toshiba of 
Canada Limited, Toshiba America Corporation, 
Toshiba America Electronic Components, Inc. 


All persons resident in British 
Columbia who purchased SRAM 
or products which contained 
SRAM in the period from January 
1, 1998 to December 31, 2005, 
except the Excluded Persons. 
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Court and 
File No. 


Plaintiffs’ 
Counsel 


Plaintiff Named Defendants Settlement Class 


Ontario Action 


Ontario 
Superior 
Court of 
Justice 
(London) 
(CV-08-
0035836800C
P) 


Siskinds 
LLP Sutts, 
Strosberg 
LLP 


David Bratton  Samsung Electronics Co. Ltd., Samsung 
Semiconductor, Inc., Samsung Electronics 
Canada, Inc., Hynix Semiconductor, Inc., 
Hynix Semiconductor America, Inc., Micron 
Technology, Inc., Micron Semiconductor 
Canada, Micron Semiconductor Products, Inc., 
NEC Corporation, NEC Electronics America, 
Inc., Cypress Semiconductor Corporation, 
Cypress Semiconductor, Inc., Alliance 
Semiconductor Corporation, Alliance Memory, 
Inc., Fujitsu Ltd., Fujitsu Canada, Inc., Fujitsu 
America, Inc.,  Etron Technology America, 
Inc., GSI Technology, Inc., Hitachi Ltd.., 
Hitachi Canada, Ltd., Hitachi America, Ltd., 
International Business Machines Corporation, 
IBM Canada Ltd., Integrated Device 
Technology, Inc., Integrated Silicon Solution, 
Inc., Mitsubishi Electric Corporation, 
Mitsubishi Electric Sales Canada Inc., 
Mitsubishi Electric & Electronics USA, Inc., 
Seiko Epson Corporation, Epson Canada, 
Limited, Epson America, Inc., Epson 
Electronics America, Inc., Renesas Technology 
Corporation, Renesas Technology Canada 


All persons in Canada who 
purchased SRAM or products 
which contained SRAM in the 
period from January 1, 1998 to 
December 31, 2005, except the 
Excluded Persons and persons 
who are included in the Quebec 
Settlement Class and the BC 
Settlement Class. 
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Court and 
File No. 


Plaintiffs’ 
Counsel 


Plaintiff Named Defendants Settlement Class 


Limited, Renesas Technology America, Inc., 
Sharp Corporation, Sharp Electronics 
Corporation, Sharp Electronics of Canada Ltd., 
Sony Corporation, Sony of Canada Ltd., Sony 
Corporation of America, Sony Electronics, Inc., 
Stmicroelectronics N.V., Stmicroelectronics 
Inc., Stmicroelectronics, Inc., Toshiba 
Corporation, Toshiba of Canada Limited, 
Toshiba America Corporation, Toshiba 
America Electronic Components, Inc., 
Winbond Electronics Corporation America, Inc. 


Quebec Action 


Superior 
Court of 
Québec 
(Québec) (File 
No. 200-06-
000120-074) 


Siskinds 
Desmeule
s 
s.e.n.c.r.l. 


Communication 
Mega-Sat Inc. 


NEC Corporation., NEC Electronics America, 
Inc., Samsung Electronics Co. Ltd., Samsung 
Semiconductor, Inc., Samsung Electronics 
Canada Inc., Hynix Semiconductor, Inc., Hynix 
Semiconductor America, Inc., Micron 
Semiconductor Products, Inc., Micron 
Technology, Inc., Micron Semiconductor 
Canada, Mitsubishi Electric & Electronics 
USA, Inc., Mitsubishi Electric Corporation, 
Mitsubishi Electric SALES Canada Inc., 
Renesas Technology America, Inc., Renesas 
Technology Corporation, Renesas Technology 
Canada Limited, Toshiba America Corporation, 


All (i) individuals in Quebec and 
(ii) legal persons resident in 
Quebec established for a private 
interest, partnership or association, 
if at all times during the 12-month 
period between June 8, 2006 and 
June 8, 2007,  which had under its 
direction or control no more than 
50 persons bound to it be a 
contract of employment who 
purchased SRAM or products 
which contained SRAM during the 
period January 1, 1998 to 
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Court and 
File No. 


Plaintiffs’ 
Counsel 


Plaintiff Named Defendants Settlement Class 


Toshiba America Electronic Components, Inc., 
Toshiba Corporation, Toshiba du Canada Ltée, 
Cypress Semiconductor Corporation, Cypress 
Semiconductor, Inc. 


December 31, 2005, except the 
Excluded Persons. 
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SCHEDULE “B” 


No. S-070350 
Vancouver Registry 


In the Supreme Court of British Columbia 
Between: 


Jeremy Schimpf 


Plaintiff 
and: 


Samsung Electronics Co. Ltd., Samsung Semiconductor, Samsung 
Electronics Canada Inc., Hynix Semiconductor, Inc., Hynix 


Semiconductor America, Inc., Micron Technology, Inc., Micron 
Semiconductor Canada, Micron Semiconductor Products, Inc., 


Cypress Semiconductor Corporation, Cypress Semiconductor, Inc., 
Etron Technology, Inc., Etron Technology America, Inc., Mitsubishi 


Electric Corporation, Mitsubishi Electric Sales Canada Inc., 
Mitsubishi Electric & Electronics USA, Inc., Renesas Electronics 


Corporation fka Renesas Technology Corporation, Renesas 
Electronics Canada Limited fka Renesas Technology Canada 


Limited, Renesas Electronics America Inc. fka Renesas Technology 
America, Inc. and NEC Electronics America, Inc., Toshiba 


Corporation, Toshiba of Canada Limited, Toshiba America 
Corporation, Toshiba America Electronic Components, Inc.,  


Defendants 
BROUGHT UNDER THE CLASS PROCEEDINGS ACT, R.S.B.C. 1996, c. 50 


ORDER MADE AFTER APPLICATION REGARDING: 
HYNIX CERTIFICATION FOR SETTLEMENT AND 


APPROVAL OF NOTICE OF SETTLEMENT APPROVAL HEARING 


BEFORE 


) 
) 
) 
) 
) 
) 


THE HONOURABLE  
MR. JUSTICE MASUHARA 


) 
) 
) 
) 
) 
) 


dd/mmm/yyyy 
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ON THE APPLICATION of the plaintiff coming on for hearing at the Courthouse, 800 Smithe 
Street, Vancouver, BC, on dd/mmm/yyyy and on hearing [counsel appearing]; and on reading 
the materials filed, including the Settlement Agreement; 
 


THIS COURT ORDERS that: 


1. Except to the extent they are modified by this Order, the definitions set out in the 


Settlement Agreement apply to and are incorporated into this Order. 


Certification for Settlement 
2. The BC Action is certified as a class proceeding as against the Settling 


Defendants Hynix Semiconductor, Inc. and Hynix Semiconductor America, Inc. (collectively 


“Hynix”) for settlement purposes only. 


3. The BC Settlement Class is defined as:    


All Persons resident in British Columbia who purchased SRAM or products 
which contained SRAM in the period from January 1, 1998 to December 31, 
2005, except the Excluded Persons. 


4. 4. Jeremy Schimpf. is appointed as the representative plaintiff for the BC 


Settlement Class. 


5. The BC Action is certified on the basis of the following issue common to the BC 


Settlement Class: 


Did the Settling Defendants, or any of them, conspire to fix, raise, maintain or 
stabilize the prices of, or allocate markets and customers for, SRAM directly or 
indirectly in Canada during the period from January 1, 1998 to December 31, 
2005? If so, what damages, if any, are payable by the Settling Defendants, or any 
of them, to the Settlement Class Members? 


6. The certification of the BC Action as against the Settling Defendants for 


settlement purposes pursuant to this Order, including the definition of the BC Settlement Class 


and the Common Issue, is without prejudice to the rights and defences of the Non-Settling 


Defendants in connection with the ongoing BC Action. 


7. the deadline to opt out of the BC Action has passed and no member of the BC 


Settlement Class may opt out in the future. 
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8. This Order, including the Settlement Agreement, is binding upon each BC 


Settlement Class Member including those persons who are minors or mentally incapable and the 


requirements of Rule 20-2 of the Supreme Court Civil Rules are dispensed with in respect of the 


BC Action. 


Notices of Certification for Settlement and Settlement Approval Hearing  
9. The long-form Notice of Certification and Settlement Approval Hearing in the 


form attached hereto as Schedule “A” is approved. 


10. The short-form Notice of Certification and Settlement Approval Hearing in the 


form attached hereto as Schedule “B” is approved. 


11. The Plan of Dissemination of the Notice of Certification and Settlement Approval 


Hearing in the form attached as Schedule “C” is approved and the Notice of Certification and 


Settlement Approval Hearings shall be disseminated in accordance with the Plan of 


Dissemination. 


12. This Order is contingent upon parallel orders being made by the Ontario Court 


and the Quebec Court, and the terms of this Order shall not be effective unless and until such 


orders are made by the Ontario Court and the Quebec Court 


13. Endorsement of this Order by counsel for the Non-Settling Defendants and the 


Settled Defendants shall be dispensed with. 


THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT 
TO EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY 
CONSENT: 


 


Signature of lawyer for the plaintiff 
 
Reidar Mogerman 


 Signature of lawyer Hynix Semiconductor 
Inc. and Hynix Semiconductor America Inc.  
 
Warren Milman 
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By the Court 
 
 
 
  
Registrar 
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SCHEDULE “C” 


No. S-070350 
Vancouver Registry 


In the Supreme Court of British Columbia 
Between: 


Jeremy Schimpf 


Plaintiff 
and: 


Samsung Electronics Co. Ltd., Samsung Semiconductor, Samsung 
Electronics Canada Inc., Hynix Semiconductor, Inc., Hynix 


Semiconductor America, Inc., Micron Technology, Inc., Micron 
Semiconductor Canada, Micron Semiconductor Products, Inc., 


Cypress Semiconductor Corporation, Cypress Semiconductor, Inc., 
Etron Technology, Inc., Etron Technology America, Inc., Mitsubishi 


Electric Corporation, Mitsubishi Electric Sales Canada Inc., 
Mitsubishi Electric & Electronics USA, Inc., Renesas Electronics 


Corporation fka Renesas Technology Corporation, Renesas 
Electronics Canada Limited fka Renesas Technology Canada 


Limited, Renesas Electronics America Inc. fka Renesas Technology 
America, Inc. and NEC Electronics America, Inc., Toshiba 


Corporation, Toshiba of Canada Limited, Toshiba America 
Corporation, Toshiba America Electronic Components, Inc.,  


Defendants 
BROUGHT UNDER THE CLASS PROCEEDINGS ACT, R.S.B.C. 1996, c. 50 


ORDER MADE AFTER APPLICATION FOR 
APPROVAL OF HYNIX SETTLEMENT AGREEMENT 


BEFORE 


) 
) 
) 
) 
) 
) 


THE HONOURABLE  
MR. JUSTICE MASUHARA 


) 
) 
) 
) 
) 
) 


dd/mmm/yyyy 


ON THE APPLICATION of the plaintiff coming on for hearing at the Courthouse, 800 Smithe 
Street, Vancouver, BC, on dd/mmm/yyyy and on hearing [counsel appearing]; and on reading 
the materials filed, including the Settlement Agreement; 
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THIS COURT ORDERS that: 


1. Except to the extent they are modified by this Order, the definitions set out in the 


settlement agreement reached with Hynix Semiconductor and Inc., Hynix Semiconductor 


America, Inc. (collectively “Hynix” or the “Settling Defendants”) dated October 24, 2014 (the 


“Settlement Agreement”) attached as Schedule “A” apply to and are incorporated into this Order. 


2. In the event of a conflict between this Order and the Settlement Agreement, this 


Order shall prevail. 


3. The Settlement Agreement is fair, reasonable and in the best interests of the BC 


Settlement Class. 


4. The Settlement Agreement is approved pursuant to s. 35 of the Class Proceedings 


Act, RSBC 1996, c. 50 and shall be implemented in accordance with its terms. 


5. The Settlement Agreement is incorporated by reference to and forms part of this 


Order and is binding upon the representative plaintiff and all BC Settlement Class Members. 


6. Upon the Effective Date,  


(a) each BC Settlement Class Member shall consent and shall be deemed to have 


consented to the dismissal as against the Releasees of any Other Actions he, she 


or it has commenced, without costs and with prejudice; and 


(b) each Other Action commenced in British Columbia by any BC Settlement Class 


Member shall be and is hereby dismissed against the Releasees, without costs and 


with prejudice. 


7. This Order, including the Settlement Agreement, is binding upon each BC 


Settlement Class Member including those persons who are minors or mentally incapable. 


8. Upon the Effective Date, in accordance with s. 7.3(1) of the Settlement 


Agreement, each Releasor resident in British Columbia covenants not to sue and undertakes not 


to make any claim in any way nor to threaten, commence, or continue any proceeding in any 


jurisdiction against the Releasees in respect of or in relation to the Released Claims. The use of 
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the terms “Releasors”, “Releasees” and “Released Claims” in this Order is a matter of form only 


for consistency with the Settlement Agreement. 


9. Upon the Effective Date, each Releasor shall not now or hereafter institute, 


continue, maintain or assert, either directly or indirectly, whether in Canada or elsewhere, on 


their own behalf or on behalf of any class or any other person, any action, suit, cause of action, 


claim or demand against any Releasee or any other person who may claim contribution or 


indemnity, or other claims over for relief, from any Releasee in respect of any Released Claim or 


any matter related thereto, except for the continuation of the Proceedings against the Non-


Settling Defendants or named or unnamed co-conspirators who are not Releasees. 


10. All claims for contribution, indemnity or other claims over, whether asserted, 


unasserted or asserted in a representative capacity, inclusive of interest, taxes and costs, relating 


to the Released Claims, which were or could have been brought in the Proceedings or otherwise 


by any Non-Settling Defendant, any named or unnamed co-conspirators who are not Releasees 


or any other person or party, against a Releasee, or by a Releasee against a Non-Settling 


Defendant, or any named or unnamed co-conspirators who are not Releasees, are barred, 


prohibited and enjoined in accordance with the terms of this Order. 


11. If, in the absence of paragraph 10 above, the Court determines that there is a right 


of contribution and indemnity or other claim over, whether in equity or in law, by statute or 


otherwise: 


(a) the BC Plaintiff and the BC Settlement Class Members shall not be entitled to 
claim or recover from the Non-Settling Defendants and/or named or unnamed co-
conspirators that are not Releasees that portion of any damages (including 
punitive damages, if any), restitutionary award, disgorgement of profits, interest 
and costs (including investigative costs claimed pursuant to s. 36 of the 
Competition Act) that corresponds to the Proportionate Liability of the Releasees 
proven at trial or otherwise; 


(b) the BC Plaintiffs and the BC Settlement Class Members shall limit their claims 
against the Non-Settling Defendants and/or named or unnamed co-conspirators 
that are not Releasees, and shall be entitled to recover from the Non-Settling 
Defendants and/or named or unnamed co-conspirators that are not Releasees, only 
those claims for damages, costs and interest attributable to the aggregate of the 
several liability of the Non-Settling Defendants and/or named or unnamed co-
conspirators that are not Releasees to the BC Plaintiffs and the BC Settlement 
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Class Members, if any, and, for greater certainty, the BC Settlement Class 
Members shall be entitled to claim and recover on a joint and several basis as 
between the Non-Settling Defendants and/or named or unnamed co-conspirators 
who are not Releasees, to the extent provided by law; and 


(c) the BC Court shall have full authority to determine the Proportionate Liability of 
the Releasees at the trial or other disposition of this action, whether or not the 
Releasees remain in this action or appear at the trial or other disposition, and the 
Proportionate Liability of the Releasees shall be determined as if the Releasees 
are parties to this action and any determination by this Court in respect of the 
Proportionate Liability of the Releasees shall only apply in the BC Action and 
shall not be binding on the Releasees in any other proceedings; 


12. If, in the absence of paragraph 10 hereof, the Non-Settling Defendants would not 


have the right to make claims for contribution and indemnity or other claims over, whether in 


equity or in law, by statute or otherwise, from or against the Releasees, then nothing in this Order 


is intended to or shall limit, restrict or affect any arguments which the Non-Settling Defendants 


may make regarding the reduction of any assessment of damages, restitutionary award, 


disgorgement of profits or judgment against them in favour of the BC Settlement Class Members 


in the BC Action. 


13. Subject to paragraph 14 hereof, a Non-Settling Defendant may, on application to 


this Court determined as if the Settling Defendants remained parties to the BC Action and on at 


least ten (10) days notice to Counsel for the Settling Defendants, and not to be brought unless 


and until the BC Action against the Non-Settling Defendants has been certified and all appeals or 


times to appeal have been exhausted, seek orders for the following: 


(a) documentary discovery and a list of documents in accordance with the Supreme 
Court Civil Rules from the Settling Defendants; 


(b) oral discovery of a representative of the Settling Defendants, the transcript of 
which may be read in at trial; 


(c) leave to serve a notice to admit on the Settling Defendants in respect of factual 
matters; and/or 


(d) the production of a representative of the Settling Defendants to testify at trial, 
with such witness to be subject to cross-examination by counsel for the Non-
Settling Defendants. 
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14. The Settling Defendants retain all rights to oppose such motion(s) brought under 


paragraph 13. Notwithstanding any provision in this Order, on any motion brought pursuant to 


paragraph 13, the Court may make such orders as to costs and other terms as it considers 


appropriate. 


15. A Non-Settling Defendant may effect service of the motion(s) referred to in 


paragraph 13 above on the Settling Defendants by service on Counsel for the Settling Defendants 


in this action. 


16. For purposes of administration and enforcement of the Settlement Agreement and 


this Order, this Court will retain an ongoing supervisory role and the Settling Defendants 


acknowledge the jurisdiction of this Court solely for the purpose of implementing, administering 


and enforcing the Settlement Agreement and this Order, and subject to the terms and conditions 


set out in the Settlement Agreement. 


17. Except as provided herein, this Order does not affect any claims or causes of 


action that any BC Settlement Class Member has or may have against the Non-Settling 


Defendants or unnamed co-conspirators who are not Releasees in this action. 


18. The Releasees have no responsibility for and no liability whatsoever relating to: 


(a) the administration of the Settlement Agreement; 


(b) the administration, investment, or distribution of the Trust Account; or 


(c) the Distribution Protocol. 


19. BC Counsel and the Claims Administrator shall hold the Settlement Amount, plus 


any accrued interest, in trust for the benefit of the Settlement Class and the Settling Defendants, 


and make only such payments therefrom as are provided for in the Settlement Agreement, 


pending further Orders of the Courts. 


20. Approval of the Settlement Agreement is contingent upon approval by the Ontario 


Court and the Quebec Court, and the terms of this Order shall not be effective unless and until 


the Settlement Agreement is approved the Ontario Court and the Quebec Court. If such orders 
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are not secured in Ontario and Quebec, this Order shall be null and void and without prejudice to 


the rights of the parties to proceed with the BC Action and any agreement between the parties 


incorporated in this Order shall be deemed in any subsequent proceedings to have been made 


without prejudice. 


21. This Order shall be declared null and void on subsequent application made on 


notice in the event that the Settlement Agreement is terminated in accordance with its terms. 


22. Except as aforesaid, the BC Action is hereby dismissed against the Settling 


Defendants without costs and with prejudice. 


23. Endorsement of this Order by counsel for the Non-Settling Defendants and the 


Settled Defendants shall be dispensed with. 


THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT 
TO EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY 
CONSENT:  


 
Signature of lawyer for the plaintiff 
 
Reidar Mogerman 


 Signature of lawyer Hynix Semiconductor 
Inc. and Hynix Semiconductor America Inc.  
 
Warren Milman 


By the Court 
 
 
       
Registrar 
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Appeal from a stay order issued under the Companies' Creditors Arrangement Act. Bank supplying
credit and services to Chef Ready, and holding security under section 178 of the Bank Act. Bank
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commencing proceedings upon its security. Chef Ready petitioning for relief under the Companies'
Creditors Arrangement Act. Order issued staying realization on any security of Chef Ready. Issue
whether Bank Act security should be exempt from the order.


HELD: Appeal dismissed. Nothing in the Companies' Creditors Arrangement Act exempted any
creditors from the provisions of the Act, and nothing in the Bank Act excluded the impact of the
Companies' Creditors Arrangement Act. Bank's interest not defeated, but its right to seize and sell
postponed. Broad protection of creditors in the Companies' Creditors Arrangement Act to prevail
over the Bank Act. Section 178 security included in the term "security" in the Companies' Creditors
Relief Act.


STATUTES, REGULATIONS AND RULES CITED:


Bank Act, R.S.C. 1985, c. B-1, s. 178, 179.
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, ss. 8, 11.


Counsel for the Appellant: D.I. Knowles and H.M. Ferris.
Counsel for the Respondent: R.H. Sahrmann and L.D. Goldberg.


GIBBS J.A. (for the Court, dismissing the appeal):-- The sole
issue on this appeal
is whether a stay order made by a Chambers judge under s. 11 of
the Companies' Creditors Arrangement Act, R.S.C. 1985, Chap. C-
36 is a bar to realization by the Hongkong Bank of Canada
(the "Bank") on security granted to it under s. 178 of the
Bank Act, R.S.C. 1985, Chap. B-1.


The facts relevant to resolution of the issue are not in dispute. The respondent Chef Ready Foods
Ltd. ("Chef Ready") is in the business of manufacturing and wholesaling fresh and frozen pizza
products. The appellant Bank provided credit and other banking services to Chef Ready. As part of
the security for its indebtedness Chef Ready executed the appropriate documentation and filed the
appropriate notices under s. 178 of the Bank Act. Accordingly the Bank holds what is commonly
referred to as "section 178 security".


Chef Ready encountered financial difficulties. On August 22, 1990, following upon some
fruitless negotiations, the Bank, through its solicitors, demanded payment from Chef Ready. The
debt then stood at $365,318.69 with interest accruing thereafter at $150.443 per day. Chef Ready
did not pay.
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On August 27, 1990 the Bank commenced proceedings upon debenture security which it held and
upon guarantees by the principals of Chef Ready. Also on August 27, 1990, the Bank appointed an
agent under a general assignment of book debts which it held, with instructions to the agent to
realize upon the accounts. In the meantime, on August 23, 1990, so as to qualify under the
Companies' Creditors Arrangement Act (the "C.C.A.A."), Chef Ready had granted a trust deed to a
trustee and issued an unsecured $50 bond. On August 28, 1990, the day after the Bank commenced
its debenture and guarantee proceedings, Chef Ready filed a petition seeking various forms of relief
under the C.C.A.A. On the same day Chef Ready filed an application, ex parte, as they were entitled
to do under the C.C.A.A. for an order to be issued that day granting the relief claimed in the
petition.


The application was heard in Chambers in the afternoon of August 28, 1990 and the following
day. The Bank learned "on the grapevine" of the application and appeared on the hearing and was
given standing to make submissions. It also filed affidavit evidence which appears to have been
taken into account by the Chambers judge. The affidavit evidence had appended to it, inter alia, the
s. 178 security documentation. On August 30, 1990 the Chambers judge granted the order and
delivered oral reasons at the end of which he said:


"I therefore conclude that the Companies' Creditors Arrangement Act is an
overriding statute which gives the court power to stay all proceedings including
the right of the bank to collect the accounts receivable."


The reasons refer specifically to the accounts receivable because the Bank was then poised ready
to take possession of those accounts and collect the amounts owing. Its right to do so arose under
the general assignment of book debts and under clause 4 of the s. 178 security instrument:


" 4. If the Customer shall sell the property or any part thereof, the proceeds of
any such sale, including cash, bills, notes, evidence of title, and securities, and
the indebtedness of any purchaser in connection with such sales shall be the
property of the Bank to be forthwith paid or transferred to the Bank, and until so
paid or transferred to be held by the Customer on behalf of and in trust for the
Bank. Execution by the Customer and acceptance by the Bank of an assignment
of book debts shall be deemed to be in furtherance of this declaration and not an
acknowledgement by the Bank of any right or title on the part of the Customer to
such book debts."


The formal order made by the Chambers judge contains a paragraph which stays realization upon
or otherwise dealing with any securing on "the undertaking, property and assets" of Chef Ready:


" THIS COURT FURTHER ORDERS THAT all proceedings taken or that might
be taken by any of the Petitioners' creditors or any other person, firm or
corporation under the Bankruptcy Act (Canada) or the Winding-Up Act (Canada)
shall be stayed until further Order of this Court upon 2 days notice to the
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Petitioners and that further proceedings in any action, suit or proceeding
commenced by any person, firm or corporation against any of the Petitioners be
stayed until the further Order of this Court upon 2 days notice to the Petitioners,
that no action, suit or other proceeding may be proceeded with or commenced
against any of the Petitioners by any person, firm or corporation except with
leave of this Court upon 2 days notice to the Petitioners and subject to such terms
as this Court may impose and that the right of any person, firm or corporation to
realize upon or otherwise deal with any property right or security held by that
person firm or corporation on the undertaking, property and assets of the
Petitioners be and the same is postponed;"


(Emphasis added.)


The jurisdiction in the court to make such a stay order is found in s. 11 of the C.C.A.A.:


" ii. Notwithstanding anything in the Bankruptcy Act or the Winding-Up Act, whenever
an application has been made under this Act in respect of any company, the court, on
the application of any person interested in the matter, may, on notice to any other
person or without notice as it may see fit,


(a) make an order staying, until such time as the court may prescribe or until any
further order, all proceedings taken or that might be taken in respect of the
company under the Bankruptcy Act and the Winding-Up Act or either of them;


(b) restrain further proceedings in any action, suit or proceeding against the company
on such terms as the court sees fit; and


(c) make an order that no suit, action or other proceeding shall be proceeded with or
commenced against the company except with the leave of the court and subject to
such terms as the court imposes."


The question of whether a step, not involving any court or litigation process, taken to realize
upon the accounts receivable is a "suit, action or other proceeding ... against the company" is not
before the court on this appeal. The Bank does not put its case forward on that footing. Its
contention is more general in nature. It is that s. 178 security is beyond the reach of the C.C.A.A.;
put another way, that whatever the scope of the C.C.A.A. it does not go so far as to impede or
qualify, or give jurisdiction to make orders which will impede or qualify, the rights of realization of
a holder of s. 178 security. Consistent with that position, by way of relief on the appeal the Bank
asks only that the stay order be varied to free up the s. 178 security:


"NATURE OF ORDER SOUGHT


An order that the appeal of the Appellant be allowed and an order be made the
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Order of the Judge in the Court below be set aside insofar as it restrains the
Appellant from exercising its rights under its section 178 security..."


The purpose of the C.C.A.A. is to facilitate the making of a compromise or arrangement between
an insolvent debtor company and its creditors to the end that the company is able to continue in
business. It is available to any company incorporated in Canada with assets or business activities in
Canada that is not a bank, a railway company, a telegraph company, an insurance company, a trust
company, or a loan company. When a company has recourse to the C.C.A.A. the court is called
upon to play a kind of supervisory role to preserve the status quo and to move the process along to
the point where a compromise or arrangement is approved or it is evident that the attempt is doomed
to failure. Obviously time is critical. Equally obviously, if the attempt at compromise or
arrangement is to have any prospect of success there must be a means of holding the creditors at
bay, hence the powers vested in the court under s. 11.


There is nothing in the C.C.A.A. which exempts any creditors of a debtor company from its
provisions. The all encompassing scope of the Act qua creditors is even underscored by s. 8 which
negates any contracting out provisions in a security instrument. And Chef Ready emphasizes the
obvious, that if it had been intended that s. 178 security or the holders of s. 178 security be exempt
from the C.C.A.A. it would have been a simple matter to say so. But that does not dispose of the
issue. There is the Bank Act to consider.


There is nothing in the Loans and Security division of the Bank Act either, where s. 178 is found,
which specifically excludes direct or indirect impact by the C.C.A.A. Nonetheless the Bank's
position, in essence, is that there is a notional cordon sanitaire around s. 178 and other sections
associated with it such that neither the C.C.A.A. or orders made under it can penetrate. In support of
its position the Bank relies heavily upon the recent unanimous judgment of the Supreme Court of
Canada in Bank of Montreal v. Hall, [1990 1 S.C.R. 121, and to a lesser degree upon an earlier
unanimous Supreme Court of Canada judgment in Flintoft v. Royal Bank of Canada (1964), S.C.R.
631.


The principal issue in Hall was whether ss. 19 to 36 of the Saskatchewan Limitation of Civil
Rights Act applied to a security taken under ss. 178 and 179 of the Bank Act. The court held that it
was beyond the competence of the Saskatchewan Legislature "to superadd conditions governing
realization over and above those found within the confines of the Bank Act" (p. 154). In the course
of arriving at its decision the court considered the property interest acquired by a bank under s. 178
security, the legislative history leading up to the present ss. 178 and 179, the purposes intended to
be achieved by the legislation, and the rights of a bank holding s. 178 security. All of those
considerations have application to the issue here, and the judgment merits reading in full to
appreciate the relevance of all of its parts. However a few extracts will serve to illustrate the Bank's
reliance:


"... a bank taking security under section 178 effectively acquires legal title to the
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borrower's interest in the present and after-acquired property assigned to it by the
borrower" (p. 134)


"... the Parliament of Canada has enacted these sections not so much for the
benefit of banks as for the benefit of manufacturers" (p. 139)


"... These sections of the Bank Act have become an integral part of bank lending
activities and are a means of providing support in many fields of endeavour to an
extent which otherwise would not be practical from the standpoint of prudent
banking" (p. 139)


"The bank obtains and may assert its right to the goods and their proceeds against
the world, except as only Parliament itself may reduce or modify those rights" (p.
143)


"... the rights, duties and obligations of creditor and debtor are to be determined
solely by reference to the Bank Act ..." (p. 143)


"The essence of that regime [ss. 178 and 179], it hardly needs repeating, is to
assign to the bank, on the taking out of the security, right and title to the goods in
question, and to confer, on default of the debtor, and immediate right to seize and
sell those goods ..." (p. 152)


"... it was Parliament's manifest legislative purpose that the sole realization
scheme applicable to the s. 178 security interest be that contained in the Bank
Act itself" (p. 154)


"... Parliament, under its power to regulate banking, has enacted a complete code
that at once defines and provides for the realization of a security interest" (p.
155).


It is the insular theme which runs through these propositions that the Bank seizes upon to support
its claim for immunity. But, it must be asked, in what respect does the preservation of the status quo
qua creditors under the C.C.A.A. for a temporary period infringe upon the rights of the Bank under
ss. 178 and 179? It does not detract from the Bank's title; it does not distort the mechanics of
realization of the security in the sense of the steps to be taken; it does not prevent immediate
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crystallization of the right to seize and sell; it does not breach the "complete code". All that it does
is postpone the exercise of the right to seize and sell. And here the Bank had already allowed at
least five days to expire between the accrual of the right and the taking of a step to exercise. It
follows from this analysis that there is no apparent bar in the Bank Act to the application of the
C.C.A.A. to s. 178 security and the Bank's rights in respect of it.


Having regard to the broad public policy objectives of the C.C.A.A. there is good reason why s.
178 security should not be excluded from its provisions. The C.C.A.A. was enacted by Parliament
in 1933 when the nation and the world were in the grip of an economic depression. When a
company became insolvent liquidation followed because that was the consequence of the only
insolvency legislation which then existed - the Bankruptcy Act and the Winding-Up Act. Almost
inevitably liquidation destroyed the shareholders' investment, yielded little by way of recovery to
the creditors, and exacerbated the social evil of devastating levels of unemployment. The
government of the day sought, through the C.C.A.A., to create a regime whereby the principals of
the company and the creditors could be brought together under the supervision of the court to
attempt a reorganization or compromise or arrangement under which the company could continue in
business. These excerpts from an article by Stanley E. Edwards at p. 587 of 1947 Vol. 25 of the
Canadian Bar Review, entitled "Reorganizations Under The Companies' Creditors Arrangement
Act", explain very well the historic and continuing purposes of the Act:


" It is important in applying the C.C.A.A. to keep in mind its purpose and several
fundamental principles which may serve to accomplish that purpose. Its object,
as one Ontario judge has stated in a number of cases, is to keep a company going
despite insolvency. Hon. C. H. Cahan when he introduced the bill into the House
of Commons indicated that it was designed to permit a corporation, through
reorganization, to continue its business, and thereby to prevent its organization
being disrupted and its goodwill lost. It may be that the main value of the assets
of a company is derived from their being fitted together into one system and that
individually they are worth little The trade connections associated with the
system and held by the management may also be valuable. In the case of a large
company it is probable that no buyer can be found who would be able and willing
to buy the enterprise as a whole and pay its going concern value. The alternative
to reorganization then is often a sale of the property piecemeal for an amount
which would yield little satisfaction to the creditors and none at all to the
shareholders." (p. 592)


" There are a number of conditions and tendencies in this country which
underline the importance of this statute. There has been over the last few years a
rapid and continuous growth of industry, primarily manufacturing. The tendency
here, as in other expanding private enterprise countries, is for the average size of
corporations to increase faster than the number of them, and for much of the new
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wealth to be concentrated in the hands of existing companies or their successors.
The results of permitting dissolutions of companies without giving the parties an
adequate opportunity to reorganize them would therefore likely be more serious
in the future than they have been in the past.


Because of the country's relatively small population, however, Canadian
industry is and will probably continue to be very much dependent on world
markets and consequently vulnerable to world depressions. If there should be
such a depression it will become particularly important that an adequate
reorganization procedure should be in existence, so that the Canadian economy
will not be permanently injured by discontinuance of its industries, so that
whatever going concern value the insolvent companies have will not be lost
through dismemberment and sale of their assets, so that their employees will not
be thrown out of work, and so that large numbers of investors will not be
deprived of their claims and their opportunity to share in the fruits of the future
activities of the corporations. While we hope that this dismal prospect will not
materialize, it is nevertheless a possibility which must be recognized. But
whether it does or not, the growing importance of large companies in Canada
will make it important that adequate provision be made for reorganization of
insolvent corporations." (p. 590)


It is apparent from these excerpts and from the wording of the statute that, in contrast with ss. 178
and 179 of the Bank Act which are preoccupied with the competing rights and duties of the
borrower and the lender, the C.C.A.A. serves the interests of a broad constituency of investors,
creditors and employees. If a bank's rights in respect of s. 178 security are accorded an unique status
which renders those rights immune from the provisions of the C.C.A.A. the protection afforded that
constituency for any company which has granted s. 178 security will be largely illusory. It will be
illusory because almost inevitably the realization by the bank on its security will destroy the
company as a going concern. Here, for example, if the Bank signifies and collects the accounts
receivable Chef Ready will be deprived of working capital. Collapse and liquidation must
necessarily follow. The lesson will be that where s. 178 security is present a single creditor can
frustrate the public policy objectives of the C.C.A.A. There will be two classes of debtor
companies: those for whom there are prospects for recovery under the C.C.A.A.; and those for
whom the C.C.A.A. may be irrelevant dependant upon the whim of the s. 178 security holder.
Given the economic circumstances which prevailed when the C.C.A.A. was enacted it is difficult to
imagine that the legislators of the day intended that result to follow.


In the exercise of their functions under the C.C.A.A. Canadian courts have shown themselves
partial to a standard of liberal construction which will further the policy objectives. See such cases
as Meridian Developments Inc. v. T.D. Bank (1984), 52 C.B.R. 109 (Alta. Q.B.); Northland
Properties Limited v. Excelsior Life Insurance Company (1989), 34 B.C.L.R. (2d) 122 (B.C.C.A.);
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Re Feifer and Frame Manufacturing Corporation (1947), 28 C.B.R. 124 (Que. C.A.); Wynden
Canada Inc. v. Gaz Metropolitaine (1982), 44 C.B.R. 285 (Que. S.C.); and Norcen Energy
Resources v. Oakwood Petroleums (1988) 72 C.B.R. 2 (Alta. Q.B.). The trend demonstrated by
these cases is entirely consistent with the object and purpose of the C.C.A.A.


The trend which emerges from this sampling will be given effect here by holding that where the
word security occurs in the C.A.A.A. it includes s. 178 security and where the word creditor occurs
it includes a bank holding s. 178 security. To the extent that there may be conflict between the two
statutes therefore, the broad scope of the C.C.A.A. prevails.


For these reasons the disposition by the Chambers judge of the application made by Chef Ready
will be upheld. it follows that the appeal is dismissed.


GIBBS J.A.
CARROTHERS J.A.:-- I agree.
CUMMING J.A.:-- I agree.
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CANADIAN POLYURETHANE FOAM CLASS ACTIONS 
NATIONAL SETTLEMENT AGREEMENT 


RECITALS 


A. WHEREAS the Ontario Plaintiffs and the B.C. Plaintiffs have respectively 


commenced the Ontario Proceedings and the B.C. Proceedings which allege that the 


Defendants, including the Domfoam Defendants, participated in an unlawful conspiracy 


to raise, fix, maintain or stabilize the price of Foam Products in Canada and/or to allocate 


markets and customers for the sale of Foam Products in Canada, contrary to Part VI of 


the Competition Act and common law; 


B. AND WHEREAS the Ontario Plaintiffs have named the Brayiannis Defendant, an 


employee of the Domfoam Defendants, as an individual defendant in the Ontario 


Proceedings;  


C. AND WHEREAS the Quebec Plaintiffs have commenced the Quebec Proceeding 


which alleges that one Defendant and other unnamed co-conspirators participated in an 


unlawful conspiracy to raise, fix, maintain or stabilize the price of Foam Products in 


Canada and/or to allocate markets and customers for the sale of Foam Products in 


Canada, contrary to Part VI of the Competition Act and the civil law, but whereas the 


Quebec Plaintiffs have not pleaded the Domfoam Defendants or the Brayiannis 


Defendant as named parties to the Quebec Proceeding; 


D. AND WHEREAS the Domfoam Defendants believe that they are not liable in 


respect of the claims as alleged in the Proceedings, and whereas the Domfoam 


Defendants believe that they have good and reasonable grounds to oppose 


certification/authorization of the Proceedings as class proceedings and have good and 


reasonable defences in respect of the merits of the Proceedings;  


E. AND WHEREAS the Domfoam Defendants assert that they would actively 


pursue and vindicate their defences in respect of certification/authorization and the merits 


during the course of the certification/authorization process, during the course of 
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discovery and during the course of trial if the Plaintiffs continued the Proceedings against 


them in the respective Courts; 


F. AND WHEREAS the Domfoam Defendants are currently facing very difficult 


financial circumstances and are currently operating in a precarious and unprofitable 


financial position, and whereas the Domfoam Defendants intend to file for creditor 


protection and/or insolvency relief in Canada and/or the U.S. in the near future, including 


but not limited to a filing under the Companies’ Creditors Arrangement Act, the 


Bankruptcy and Insolvency Act, the U.S. Bankruptcy Code and/or under related 


legislation in Canada and/or the U.S.;   


G. AND WHEREAS in light of the anticipated filing by the Domfoam Defendants 


for creditor protection and/or insolvency relief in Canada and/or the U.S., the Plaintiffs 


and Class Counsel have determined that it is in the best interests of the Settlement Class 


to reach a resolution with the Domfoam Defendants whereby the Proceedings will be 


discontinued without prejudice as against the Domfoam Defendants, whereby the 


Plaintiffs and the Settlement Class Members will preserve their rights to assert claims in 


respect of the Domfoam Defendants in the Restructuring Process, whereby the Plaintiffs 


and the Settlement Class Members will secure access to cooperation and discovery from 


the Domfoam Defendants and whereby the Plaintiffs and the Settlement Class Members 


will otherwise preserve their rights to pursue full joint and several liability as against the 


Non-Settling Defendants in the ongoing Proceedings; 


H. AND WHEREAS in addition, the Plaintiffs and Class Counsel have determined 


that there would be substantial benefits for the Settlement Class in securing access to 


cooperation from the Brayiannis Defendant and the Individual Settling Parties who are 


current and/or former officers, employees and agents of the Domfoam Defendants, and 


whereas the Plaintiffs and Class Counsel have determined that it is in the best interests of 


the Plaintiffs and the Settlement Class to reach a resolution with the Brayiannis 


Defendant and the Individual Settling Parties as part of a settlement with the Domfoam 


Defendants; 







- 3 - 


 


I. AND WHEREAS, despite their belief that they have good and reasonable grounds 


to oppose certification/authorization of the Proceedings as class proceedings, and have 


good and reasonable defences in respect of the merits, the Domfoam Defendants, the 


Brayiannis Defendant and the Individual Settling Parties have negotiated and entered into 


this Settlement Agreement to avoid the further expense, inconvenience, and burden of 


this litigation and any other present or future litigation arising out of the facts that gave 


rise to this litigation and to achieve a resolution of all claims asserted or which could 


have been asserted against them by the Plaintiffs on their own behalf and on behalf of the 


classes they seek to represent, and to avoid the risks inherent in uncertain, complex and 


protracted litigation, and thereby to put to rest this controversy involving the Domfoam 


Defendants, the Brayiannis Defendant and the Individual Settling Parties, subject to the 


preservation of certain ongoing rights of the Plaintiffs and the Settlement Class Members 


in respect of the discontinuance as against the Domfoam Defendants and in respect of the 


Restructuring Process as specifically set out in this Settlement Agreement;  


J. AND WHEREAS as part of this resolution, the Domfoam Defendants have 


agreed to cooperate with the Plaintiffs and Class Counsel by providing truthful 


information (to the extent that such information is in the possession, custody or control of 


the Domfoam Defendants and/or is accessible to the Domfoam Defendants following a 


filing for creditor protection and/or insolvency protection in Canada or in the U.S.) 


related to the sale and distribution of Foam Products in Canada and/or the claims that 


have been asserted by the Plaintiffs and Class Counsel against the Non-Settling 


Defendants and other named or unnamed co-conspirators in the Proceedings;  


K. AND WHEREAS, as part of this resolution, certain of the Individual Settling 


Parties, namely the Contributing Individual Settling Parties, have agreed to make a 


settlement payment for the benefit of the Settlement Class in exchange for a full and final 


release, in light of their potential risks of personal liability as residents of Canada that are 


subject to the jurisdiction of the Courts, the risks inherent in uncertain, complex and 


protracted litigation, and to avoid the further expense, inconvenience, and burden of this 


litigation, on the condition that the Individual Settling Parties receive a full and final 


release of all claims asserted or which could have been asserted against them by the 
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Plaintiffs on their own behalf and on behalf of the classes they seek to represent in the 


Proceedings;  


L. AND WHEREAS, as part of this resolution, the Brayiannis Defendant and the 


Individual Settling Parties have agreed to cooperate with the Plaintiffs and Class Counsel 


by providing truthful information related to the sale and distribution of Foam Products in 


Canada and/or the claims that have been asserted by the Plaintiffs and Class Counsel 


against the Non-Settling Defendants and other named or unnamed co-conspirators in the 


Proceedings; 


M. AND WHEREAS, as part of this resolution, in recognition of the existence of 


certain notice costs related to the implementation of this Settlement Agreement, the 


Domfoam Defendants have agreed to assign their potential interest in respect of certain 


limited and future distribution proceeds arising from a claim of the Domfoam Defendants 


in connection with the U.S. Urethane Proceedings up to a fixed maximum amount, on the 


understanding that any and all risk related to the validity or enforceability of such 


assignment or the collectability of such proceeds shall be borne entirely by the Plaintiffs 


and/or the Settlement Class and any failure of the assignment or any inability to recover 


such proceeds shall not give rise to any right of termination under this Settlement 


Agreement;        


N. AND WHEREAS counsel for the Domfoam Defendants, counsel for the 


Brayiannis Defendant, counsel for the Individual Settling Parties and counsel for the 


Plaintiffs have engaged in extensive arm’s-length settlement discussions and 


negotiations, resulting in this Settlement Agreement relating to Canada;  


O. AND WHEREAS as a result of these settlement discussions and negotiations, the 


Domfoam Defendants, the Brayiannis Defendant, the Individual Settling Parties and the 


Plaintiffs have entered into this Settlement Agreement, which embodies all of the terms 


and conditions of the settlement between the Domfoam Defendants, the Brayiannis 


Defendant, the Individual Settling Parties and the Plaintiffs, both individually and on 


behalf of the Settlement Class, subject to approval of the Courts; 
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P. AND WHEREAS the Plaintiffs and Class Counsel have reviewed and fully 


understand the terms of this Settlement Agreement and, based on their analyses of the 


facts and law applicable to the Plaintiffs’ claims, and having regard to the proposed 


discontinuance of proceedings against the Domfoam Defendants, the implications of a 


filing by the Domfoam Defendants for creditor protection and/or insolvency relief, the 


value of the Settlement Amount to be paid by the Individual Settling Parties, the potential 


value of the Assignment, the value of cooperation to be provided by the Domfoam 


Defendants, the Brayiannis Defendant and the Individual Settling Parties, the burdens and 


expense in prosecuting the Proceedings, including the risks and uncertainties associated 


with trials and appeals and the risks associated with recovery and collectability of any 


potential judgment, the Plaintiffs and Class Counsel have concluded that this Settlement 


Agreement is fair, reasonable and in the best interests of the Plaintiffs and the classes 


they seek to represent in the Proceedings;  


Q. AND WHEREAS the Plaintiffs have agreed to accept this settlement, in part, 


because of the significant value of the cooperation of the Domfoam Defendants, the 


Brayiannis Defendant and the Individual Settling Parties agree to render or make 


available to the Plaintiffs and/or Class Counsel as “first-in” settling defendants at an early 


stage of these Proceedings pursuant to this Settlement Agreement, as well as the attendant 


litigation and other risks in light of the potential defences that may be asserted by the 


Domfoam Defendants, the Brayiannis Defendant and the Individual Settling Parties and 


the anticipated filing by the Domfoam Defendants for creditor protection and/or 


insolvency relief in Canada and/or the U.S.;  


R. AND WHEREAS the Domfoam Defendants, the Brayiannis Defendant and the 


Individual Settling Parties are entering into this Settlement Agreement in order to achieve 


a nation-wide resolution of all claims asserted or which could have been asserted against 


them by the Plaintiffs and the classes that they seek to represent in the Proceedings in the 


Courts in respect of this matter, and to avoid further expense, inconvenience and the 


distraction of burdensome and protracted litigation; 
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S. AND WHEREAS the Parties therefore wish to, and hereby do, finally resolve on 


a national basis, without any admission of liability, all of the Proceedings as against the 


Domfoam Defendants and the Brayiannis Defendant and any potential claims against the 


Individual Settling Parties relating to these Proceedings; 


T. AND WHEREAS for the purposes of settlement only and contingent on approvals 


by the Courts as provided for in this Settlement Agreement, the Parties have consented to 


certification or authorization of the Proceedings as class proceedings and have consented 


to a Settlement Class and a Common Issue in each of the Proceedings;  


U. AND WHEREAS the Quebec Plaintiffs shall amend the Quebec Proceeding to 


name the Domfoam Defendants as Defendants in the Quebec Proceeding;  


V. AND WHEREAS for the purposes of settlement only and contingent on approvals 


by the Courts as provided for in this Settlement Agreement, the B.C. and Ontario 


Plaintiffs have agreed to consent to a discontinuance of the B.C. and Ontario Proceedings 


as against the Domfoam Defendants, and the Quebec Plaintiffs have agreed to the 


settlement out of court of the Quebec Proceeding with the Domfoam Defendants subject 


to the terms of this Settlement Agreement and subject to the Final Orders; 


W. AND WHEREAS for the purposes of settlement only and contingent on the 


approvals by the Courts as provided for in this Settlement Agreement, the Ontario 


Plaintiffs have agreed to consent to a dismissal of the Ontario Proceedings as against the 


Brayiannis Defendant in the Ontario Courts; 


X. AND WHEREAS the Plaintiffs assert that they are adequate class representatives 


for the Settlement Class and will seek to be appointed representative plaintiffs in the 


respective Proceedings; 


NOW THEREFORE, in consideration of the covenants, agreements and releases set forth 


herein and for other good and valuable consideration, the receipt and sufficiency of which 


is hereby acknowledged, it is agreed by the Parties that the B.C. and Ontario Proceedings 


shall be discontinued without prejudice as to the Domfoam Defendants, shall be settled 


with prejudice as to the Brayiannis Defendant and the Individual Settling Parties, without 
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costs as to the Plaintiffs, the classes they seek to represent, the Domfoam Defendants, the 


Brayiannis Defendant or the Individual Settling Parties, and that the Quebec Proceeding 


shall be settled out of court and without costs, subject to the approval of the Courts, on 


the following terms and conditions: 


SECTION 1 – DEFINITIONS 


For the purpose of this Settlement Agreement only, including the Recitals and 


Schedules hereto: 


(1) Administration Expenses mean all fees, disbursements, expenses, costs, taxes and 


any other amounts incurred or payable by the Plaintiffs, Class Counsel or 


otherwise for the approval, implementation and operation of this Settlement 


Agreement, including the costs of Notices, the Escrow Agent, the Opt Out 


Administrator, the opt out process and claims administration but excluding Class 


Counsel Fees.  


(2) Approval Hearings mean the hearings to approve the motions brought by Class 


Counsel before each of the Courts for orders: 


(a) certifying or authorizing the Proceedings as class proceedings in 


accordance with the Ontario Class Proceedings Act, the B.C. Class 


Proceedings Act and the Quebec Code of Civil Procedure; and 


(b) approving the settlement provided for in this Settlement 


Agreement in accordance with the Ontario Class Proceedings Act, 


the B.C. Class Proceedings Act and the Quebec Code of Civil 


Procedure.  


(3) Assignment means an assignment, in the form executed and attached hereto as 


Schedule “C”, whereby the Domfoam Defendants shall absolutely and 


unconditionally assign and transfer to the Plaintiffs, in trust for the Settlement 


Class, any potential right, title and interest that the Domfoam Defendants, or any 


one or more of them, may have in respect of the potential distribution proceeds 


arising from the U.S. Urethane Settlement as a result of a claim or claims that any 
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Domfoam Defendants have filed or may file as part of the U.S. Urethane 


Settlement that has been approved by the U.S. Courts as of the Execution Date, 


provided that any such assignment shall be strictly limited to a maximum amount 


or sum of the first two hundred thousand Canadian dollars (CAD $200,000) that 


any Domfoam Defendants may receive as distribution proceeds as part of the U.S. 


Urethane Settlement.   


(4) Bankruptcy and Insolvency Act means the Bankruptcy and Insolvency Act, RSC 


1985, c. B-3.  


(5) Brayiannis Defendant means Dean Brayiannis.  


(6) B.C. Class Counsel means Branch MacMaster LLP and Camp Fiorante Matthews 


Mogerman. 


(7) B.C. Class Proceedings Act means the Class Proceedings Act, RSBC 1996, c. 50. 


(8) B.C. Court means the British Columbia Supreme Court. 


(9) B.C. Plaintiffs mean Majestic Mattress Mfg. Ltd. and Trillium Project 


Management Ltd. 


(10) B.C. Proceedings mean the proceedings commenced by Majestic Mattress Mfg. 


Ltd. in the form of a Notice of Civil Claim filed in the British Columbia Supreme 


Court (Vancouver Registry), Court File No. VLC-S-S-106362, filed on September 


24, 2010, and by Trillium Project Management Ltd. in the form of a Notice of 


Civil Claim filed in the British Columbia Supreme Court (Vancouver Registry), 


Court File No. S-106213, filed on September 15, 2010.  


(11) B.C. Settlement Class means: all Persons resident in British Columbia who 


purchased Foam Products in Canada during the Settlement Class Period, except 


Excluded Persons. 


(12) B.C. Settlement Class Members mean: all Persons included in the B.C. 


Settlement Class who do not validly opt out of the B.C. Proceedings.  
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(13) Canadian Polyurethane Foam Class Actions National Settlement means the 


national settlement contemplated by this Settlement Agreement.  


(14) Claims Administrator means the Person proposed by Class Counsel and 


appointed by the Courts to administer the Settlement Agreement, including the 


claims process, in accordance with the provisions of this Settlement Agreement 


and the Distribution Protocol, and any employees of such Person.  


(15) Class Counsel means B.C. Class Counsel, Quebec Class Counsel and Ontario 


Class Counsel who act as class counsel in the Proceedings. 


(16) Class Counsel Fees include the fees, disbursements, costs, interest, HST and/or 


GST, and other applicable taxes or charges of Class Counsel. 


(17) Common Issue in each Proceeding means: Did the Domfoam Defendants, or any 


of them, conspire to harm the Settlement Class Members during the Settlement 


Class Period? If so, what damages, if any, are payable by the Domfoam 


Defendants, or any of them to the Settlement Class Members? 


(18) Companies’ Creditors Arrangement Act means the Companies’ Creditors 


Arrangement Act, RSC 1985, c. C-36, as amended.  


(19) Competition Act means the Competition Act, RSC 1985, c. C-34, as amended. 


(20) Confidential Opt Out Agreement means the confidential agreement which sets 


out the Confidential Opt-Out Threshold. 


(21) Confidential Opt Out Threshold means a threshold in respect of Opt Outs as 


agreed upon by the Plaintiffs and the Domfoam Defendants in a separate 


document delivered to the Courts under seal and kept confidential by the Parties 


and the Courts. 


(22) Confidentiality Order means any order with respect to confidentiality or the 


sealing of information that is issued by the Ontario Court, the Quebec Court 
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and/or the B.C. Court, and any amendments thereto, and any other confidentiality 


order and undertaking relating to the Proceedings.  


(23) Contributing Individual Settling Parties mean John Howard, Robert Valle, Tony 


Vallecoccia and Fred Zickmantel.  


(24) Courts mean the Ontario Court, the Quebec Court and the B.C. Court. 


(25) Defendants mean the individuals and entities named as defendants in the 


Proceedings as set out in Schedule “A”, as well as any named or unnamed co-


conspirator who may be added as a defendant in the Proceedings in the future.  


(26) Distribution Protocol means the plan developed by Class Counsel for holding or 


distributing the Settlement Proceeds and accrued interest, in whole or part, for or 


to Settlement Class Members, as approved by the Courts which may, if directed 


by the Courts, permit the Plaintiffs and Class Counsel to use the Settlement 


Proceeds for the continued prosecution of the Proceedings or to protect against 


adverse costs awards, or require the Settlement Proceeds to be held in trust until 


the resolution of the Proceedings, in whole or in part.  


(27) Documents mean all papers, computer or electronic records, or other materials 


within the scope of Rule 1.03(1) and Rule 30.01(1) of the Ontario Rules of Civil 


Procedure and any copies, reproductions or summaries of the foregoing, 


including microfilm copies and computer images. 


(28) Domfoam Defendants means Domfoam International, Inc., Valle Foam Industries 


(1995) Inc. and A-Z Sponge & Foam Products Ltd. 


(29) Effective Date means the date when (i) the Final Orders have been received from 


all the Courts approving this Settlement Agreement, and (ii) the Opt Out Deadline 


has expired and any rights to terminate this Settlement Agreement under section 


6.3 of this Settlement Agreement have expired. 


(30) Escrow Agent means the Person reasonably agreed to by the Domfoam 


Defendants and Class Counsel to hold and administer the Trust Account. 
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(31) Excluded Person means each Defendant, the directors and officers of each 


Defendant, the subsidiaries or affiliates of each Defendant, the entities in which 


each Defendant or any of that Defendant’s subsidiaries or affiliates have a 


controlling interest, the Domfoam Defendants and the Individual Settling Parties, 


and the legal representatives, heirs, successors and assigns of each of the 


foregoing, any judge of a Court who has heard or will hear any motion or 


application in respect of the Proceedings and his or her immediate family. 


(32) Execution Date means the date that this Settlement Agreement is executed by all 


parties as indicated on the cover page of this Settlement Agreement. 


(33) Final Order means a final order, judgment or equivalent decree entered by a 


Court in respect of the certification or authorization of a Proceeding as a class 


proceeding for the purposes of this settlement and/or the approval of this 


Settlement Agreement and implementing it in accordance with its terms, once the 


time to appeal such order has expired without any appeal being taken, if an appeal 


lies, or once there has been affirmation of the order, judgment or equivalent 


decree upon a final disposition of all appeals. 


(34) Foam Products mean polyurethane foam and any and all products that contain 


polyurethane foam. 


(35) Individual Settling Parties mean the Contributing Individual Settling Parties and 


Bruce Bradley, Michael Cappuccino, Pietro (Peter) Foti, Duke Greenstein, Dale 


McNeill and James William Sproule.  


(36) ISP Release Payment means the amount of 20% of the Plaintiffs’ purchases of 


polyurethane foam from the Domfoam Defendants in Canada during the 


Settlement Class Period, to a maximum of six hundred thousand Canadian dollars 


(CAD $600,000). 


(37) Non-Settling Defendant means a Defendant in the Proceedings that is not a 


Domfoam Defendant or a Brayiannis Defendant.  







- 12 - 


 


(38) Notice of Approval Hearings mean the form or forms of notice, reasonably 


agreed to by the Plaintiffs, the Domfoam Defendants, the Brayiannis Defendant 


and the Individual Settling Parties, or such other form or forms as may be 


approved by the Courts, which informs the Settlement Class of: (i) the principal 


elements of this Settlement Agreement; and (ii) the dates and locations of the 


Approval Hearings.  


(39) Notice of Certification and Settlement Approval means the form or forms of 


notice, reasonably agreed to by the Plaintiffs, the Domfoam Defendants, the 


Brayiannis Defendant and the Individual Settling Parties, or such other form or 


forms as may be approved by the Courts, which informs the Settlement Class of: 


(i) the certification or authorization of the Proceedings as class proceedings; (ii) 


the approval of this Settlement Agreement by the Courts; (iii) the process for 


opting out of the Proceedings; (iv) the Opt Out Deadline; and (v) if applicable, the 


process by which Settlement Class Members may apply to obtain compensation 


from the Settlement Proceeds.  


(40) Notices mean the Notice of Approval Hearings, the Notice of Certification and 


Settlement Approval, and notice of termination.  


(41) Ontario Class Counsel means Sutts, Strosberg LLP. 


(42) Ontario Class Proceedings Act means the Class Proceedings Act, S.O. 1992, c. 6. 


(43) Ontario Court means the Ontario Superior Court of Justice. 


(44) Ontario Plaintiff means “Hi! Neighbor” Floor Covering Co. Limited. 


(45) Ontario Proceedings mean the proceeding commenced by “Hi! Neighbor” Floor 


Covering Co. Limited by Statement of Claim filed in the Ontario Superior Court 


(Windsor Registry), Court File No. CV-10-15164, filed on September 15, 2010 


and the proceeding commenced by “Hi! Neighbor” Floor Covering Co. Limited 


by Statement of Claim filed in the Ontario Superior Court (Windsor Registry), 


Court File No. CV-11-17279, filed on December 30, 2011.  
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(46) Ontario Settlement Class means: all Persons resident in Canada who purchased 


Foam Products in Canada during the Settlement Class Period, except Excluded 


Persons and Persons who are included in the B.C. Settlement Class and the 


Quebec Settlement Class.  


(47) Ontario Settlement Class Members mean: all Persons included in the Ontario 


Settlement Class who do not validly opt out of the Ontario Proceedings.  


(48) Opt Out means a member of a Settlement Class who has submitted a timely and 


valid written election to opt out of the Proceedings in accordance with orders of 


the Courts. 


(49) Opt Out Administrator means the Person proposed by Class Counsel and 


appointed by the Courts to receive the Opt Out Forms and report on the opt out 


process. 


(50) Opt Out Deadline means the date which is sixty (60) days after the date on which 


the Notice of Certification and Settlement Approval is first published, or such 


other date that has been agreed by the Parties and ordered by the Courts.  


(51) Opt Out Form means the form, to be reasonably agreed to by the Parties after the 


Settlement Agreement is executed, that shall be used for the purpose of 


implementing the opt out procedure set out in section 6 of this Settlement 


Agreement. 


(52) Other Actions mean actions or proceedings, other than the Proceedings, relating 


to the Released Claims commenced by a Settlement Class Member either before 


or after the Effective Date. 


(53) Party and Parties mean the Plaintiffs, the Settlement Class Members, the 


Domfoam Defendants, the Brayiannis Defendant and the Individual Settling 


Parties.  


(54) Person means an individual, corporation, partnership, limited partnership, limited 


liability company, association, joint stock company, estate, legal representative, 
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trust, trustee, executor, beneficiary, unincorporated association, government or 


any political subdivision or agency thereof, and any other business or legal entity 


and their heirs, predecessors, successors, representatives or assignees. 


(55) Plaintiff or Plaintiffs mean “Hi! Neighbor” Floor Covering Co. Limited, Majestic 


Mattress Mfg. Ltd, Trillium Project Management Ltd., Option Consommateurs 


and Karine Robillard, individually and collectively.  


(56) Proceedings mean the B.C. Proceedings, the Ontario Proceedings and the Quebec 


Proceeding.  


(57) Proportionate Liability means the proportion of any judgment that, had they not 


settled, a Court would have apportioned to the Releasees.  


(58) Purchase Price means the purchase price actually paid by Settlement Class 


Members for Foam Products purchased during the Settlement Class Period, less 


any rebates, delivery or shipping charges, taxes and any other form of discounts. 


(59) Quebec Class Counsel means Belleau Lapointe.  


(60) Quebec Code of Civil Procedure means the Code of Civil Procedure, RSQ, c. C-


25.  


(61) Quebec Court means the Superior Court of Quebec. 


(62) Quebec Plaintiffs mean Option Consommateurs and Karine Robillard.  


(63) Quebec Proceeding means the proceeding commenced by Karine Robillard in the 


form of a motion for authorization to institute a class proceeding (Requête pour 


autorisation d’exercer un recours collectif) in the Quebec Court, Court File No. 


500-06-000524-104, filed on October 1, 2010. 


(64) Quebec Settlement Class means: all Persons resident in Quebec who purchased 


Foam Products in Canada during the Settlement Class Period, except Excluded 


Persons and any legal person established for a private interest, partnership or 
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association which at any time between October 1, 2009 and October 1, 2010 had 


under its direction or control more than 50 persons bound to it by contract of 


employment or that is not dealing at arm’s length with Option Consommateurs or 


Karine Robillard.  


(65) Quebec Settlement Class Members mean: all Persons included in the Quebec 


Settlement Class who do not validly opt out of the Quebec Proceeding.  


(66) Released Claims mean any and all manner of claims, demands, actions, suits, 


causes of action, whether class, individual or otherwise in nature, whether 


personal or subrogated, damages whenever incurred, damages of any kind 


including compensatory, punitive or other damages, liabilities of any nature 


whatsoever, including interest, costs, expenses, class administration expenses 


(including Administration Expenses), penalties, and lawyers’ fees (including 


Class Counsel Fees), known or unknown, suspected or unsuspected, foreseen or 


unforeseen, actual or contingent, and liquidated or unliquidated, in law, under 


statute or in equity that Releasors, or any of them, whether directly, indirectly, 


derivatively, or in any other capacity, ever had, now have, or hereafter can, shall, 


or may have, relating in any way to any conduct occurring anywhere, from 


January 1, 1999 to the date hereof in respect of the purchase, sale, pricing, 


discounting, marketing, distributing of or compensation for, Foam Products, or 


relating to any conduct alleged (or which could have been alleged) in the 


Proceedings or the Other Actions including, without limitation, any such claims 


which have been asserted, would have been asserted, or could have been asserted, 


directly or indirectly, whether in Canada or elsewhere, as a result of or in 


connection with an alleged conspiracy or other unlawful agreement or 


combination or as a result of or in connection with any other alleged unlawful 


horizontal or vertical anti-competitive conduct in connection with the purchase, 


sale, pricing, discounting, marketing or distributing of Foam Products in Canada 


and including, without limitation, any claim for harm, damage or other relief in 


connection with oppressive or wrongful conduct under federal or provincial 


corporate statutes or at common or civil law arising from or in connection with 
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any unlawful horizontal or vertical anti-competitive conduct alleged (or which 


could have been alleged) in the Proceedings or the Other Actions. For greater 


certainty, nothing herein shall be construed to release any claims arising from any 


alleged product defect, breach of contract, breach of warranty or similar claims 


between the Parties relating to Foam Products.    


(67) Releasees mean, jointly and severally, individually and collectively, the 


Individual Settling Parties and the Brayiannis Defendant together with the present 


and former officers, directors, employees, managers, members, partners, agents, 


shareholders (in their capacity as shareholders, whether as direct or indirect 


shareholders), attorneys, trustees, servants and legal representatives of the 


Domfoam Defendants, and the predecessors, successors, purchasers, heirs, 


executors, administrators and assigns of each of the foregoing, excluding the 


Domfoam Defendants and excluding the Non-Settling Defendants. For greater 


certainty, the term Releasees as defined for purposes of this Settlement 


Agreement shall include Global Upholstery Co. Limited and Valdomco Ltd., both 


of which are shareholders of Domfoam International Inc.  


(68) Releasors mean, jointly and severally, individually and collectively, the Plaintiffs 


and the Settlement Class Members on behalf of themselves and any Person 


claiming by or through them as a present or former, direct or indirect parent, 


subsidiary, division, affiliate, predecessor, successor, shareholder, partner, 


director, owner of any kind, agent, employee, contractor, attorney, heir, executor, 


administrator, insurer, devisee, assignee or legal representative of any kind.  


(69) Restructuring Court means the Ontario Court that is appointed to oversee the 


Restructuring Process in Canada. 


(70) Restructuring Process means the process associated with the filing and 


implementation for creditor protection and/or insolvency relief in Canada and/or 


in the U.S., including but not limited to the process of filing a claim as a creditor 


under the Companies’ Creditors Arrangement Act, the Bankruptcy and Insolvency 


Act, the U.S. Bankruptcy Code and/or related legislation in Canada or the U.S..  
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(71) Settlement Agreement means this agreement, including the recitals and schedules. 


(72) Settlement Amount means the sum of one million two hundred and twenty-six 


thousand Canadian dollars (CAD $1,226,000). 


(73) Settlement Class means all Persons included in the Ontario Settlement Class, the 


Quebec Settlement Class and the B.C. Settlement Class.  


(74) Settlement Class Members mean the Ontario Settlement Class Members, Quebec 


Settlement Class Members and B.C. Settlement Class Members.   


(75) Settlement Class Period means the period from January 1, 1999 to the Execution 


Date.  


(76) Settlement Proceeds mean the Settlement Amount and any proceeds from the 


Assignment. 


(77) Trust Account means an interest bearing trust account at a Canadian Schedule 1 


bank under the control of the Escrow Agent for the benefit of Settlement Class 


Members. 


(78) U.S. Plaintiff means the plaintiffs in the U.S. Proceedings.  


(79) U.S. Proceedings mean the class action proceedings pending before the United 


States District Court for the Northern District of Ohio under the caption In re 


Polyurethane Foam Antitrust Litigation, Master File No.: 10-MLS-2196 (JZ), 


MDL No. 2196, and including all class and individual actions transferred by the 


Judicial Panel for Multidistrict Litigation for coordination, all actions pending 


such transfer, all actions that may be transferred in the future and any other 


actions involving similar allegations relating to Foam Products that are pending or 


that may be commenced before the federal or state courts of the U.S. 


(80) U.S. Settlement means the settlement of any direct purchaser class actions in the 


U.S. Proceedings, the settlement of any indirect purchaser class actions in the 
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U.S. Proceedings, the settlement of any direct purchaser actions or opt out actions 


and any other settlement of the U.S. Proceedings.  


(81) U.S. Urethane Proceedings mean the class action proceedings pending before the 


United States District Court for the District of Kansas under the caption In re 


Urethane Antitrust Litigation, Master File No.: 04-MD-01616-JWL, MDL No. 


1616, and including all class and individual actions transferred by the Judicial 


Panel for Multidistrict Litigation for coordination, all actions pending such 


transfer, all actions that may be transferred in the future and any other actions 


involving similar allegations relating to urethane products that are pending or that 


may be commenced before the federal or state courts of the U.S. 


(82) U.S. Urethane Settlement means the settlement of any direct purchaser class 


actions in the U.S. Urethane Proceedings and/or the settlement of any indirect 


purchaser class actions in the U.S. Urethane Proceedings that exists as of the 


Execution Date. 


SECTION 2 - SETTLEMENT APPROVAL 


2.1 Best Efforts 


(1) The Parties shall respectively take all reasonable steps to expeditiously effectuate 


this settlement and to secure the prompt discontinuance of the Proceedings as against the 


Domfoam Defendants, including cooperating in the Domfoam Defendants’ efforts to 


obtain any approvals required by the Restructuring Court regarding the approval and 


implementation of this Settlement Agreement, and cooperating in the Plaintiffs’ efforts to 


obtain any approval or orders required from the Courts regarding the approval or 


implementation of the Settlement Agreement, including orders certifying the Settlement 


Class for settlement purposes and approving the form and distribution of the Notices 


contemplated by section 11 of this Settlement Agreement.  


(2) Following the Execution Date and prior to, or in conjunction with, the motions 


contemplated by section 2.3 of this Settlement Agreement, the Quebec Plaintiffs shall 
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amend the Quebec Proceeding to name the Domfoam Defendants as defendants to the 


Quebec Proceeding. 


2.2 Motions for Approval from Restructuring Court 


At a time mutually agreed to by the Parties after the Settlement Agreement is 


executed, the Plaintiffs and/or the Domfoam Defendants shall bring any motions before 


the Restructuring Court which are reasonably necessary to obtain an order permitting the 


obtaining of approval and implementation of this Settlement Agreement. The Domfoam 


Defendants shall cooperate with the Plaintiffs in respect of any such motions and in 


respect of obtaining any such relief from the Restructuring Court.  


2.3 Motions to Approve the Notice of Approval Hearings  


(1) Following receipt of any orders referred to in section 2.2 or in the event such 


relief is not required from the Restructuring Court, at a time mutually agreed to by the 


Parties after the Settlement Agreement is executed, the Plaintiffs shall bring motions 


before each of the Courts for orders approving the Notice of Approval Hearings 


described in section 11.1.  


(2) The British Columbia, Quebec and Ontario orders approving the Notice of 


Approval Hearings shall be in the form reasonably agreeable to the Plaintiffs, the 


Domfoam Defendants and the Individual Settling Parties.  


2.4 Motions for Certification/Authorization and for Approval of the Settlement 


(1) As soon as practicable after the orders referred to in section 2.3 are granted, after 


the Notice of Approval Hearings has been published, the Plaintiffs shall bring motions 


before each of the Courts for orders certifying or authorizing the Proceedings commenced 


in their respective jurisdictions as a class proceeding for settlement purposes and for 


orders approving this Settlement Agreement. 


(2) The Ontario order approving this Settlement Agreement referred to in section 


2.4(1) shall be in the form attached hereto as Schedule “B1” except that paragraphs 2, 4, 
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5, 6, 7, 12, 13, 14, 15, 16, 23, 24, 25, 26, 27, 28, 31, 32, 33 and 34 of the Ontario order 


need only be substantially in the form set out in Schedule “B1”.  


(3) The Quebec and British Columbia orders approving the Settlement Agreement 


referred to in section 2.4(1) shall be in the form attached hereto respectively in Schedules  


“B2” and “B3”, except that paragraphs 1, 2, 3, 4, 5, 6, 9, 10, 11, 15, 24, 25, 26, 28 and 29 


of the Quebec order and paragraphs 2, 4, 5, 6, 7, 12, 13, 14, 15, 16, 21, 22, 23, 24, 25 26, 


29, 30, 31, 32 and 35 of the British Columbia order need only be substantially in the form 


set out in Schedules “B2” and “B3”. The Quebec and British Columbia orders shall 


mirror the substance and, where possible, the form of the Ontario order.  


(4) The failure of any Court to approve the content of the orders as contemplated 


herein shall give rise to a right of termination by the Domfoam Defendants and/or any or 


all of the Individual Settling Parties pursuant to section 14 of this Settlement Agreement. 


2.5 Pre-Motion Confidentiality 


Until the Plaintiffs serve and file the materials for the first of the motions required 


by sections 2.2 and/or 2.3, the Parties shall keep all of the terms of this Settlement 


Agreement, and any information or Documents related thereto, confidential and shall not 


disclose them without the prior written consent of counsel for the Domfoam Defendants, 


the Individual Settling Parties and Class Counsel, as the case may be, except as required 


for the purposes of financial reporting or the preparation of financial records (including 


tax returns and financial statements) or as otherwise required by law. Once the first of the 


motions required by section 2.2 has been brought, the Parties shall otherwise remain 


subject to the other provisions of this Settlement Agreement governing confidentiality, 


including without limitation the provisions of the Confidential Schedule “C” and the 


Confidential Opt Out Agreement. 


2.6 Sequence of Motions 


(1) The Plaintiffs in Quebec and British Columbia shall not proceed with the 


respective hearings of the motions to approve the Notice of Approval Hearings unless 


and until the Ontario Court approves the Notice of Approval Hearings. The motions to 
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approve the Notice of Approval Hearings may be filed in Quebec and British Columbia, 


but, if necessary, Quebec Class Counsel and B.C. Class Counsel will seek an 


adjournment of their hearings to permit the Ontario Court to render its decision in respect 


of the approval of the Notice of Approval Hearings. The Domfoam Defendants may 


agree to waive this provision. 


(2) The Plaintiffs in Quebec and British Columbia shall not proceed with the 


respective hearings of motions to certify and/or authorize the Quebec and B.C. Settlement 


Class and approve this Settlement Agreement unless and until the Ontario Court certifies 


the Ontario Settlement Class and approves the Settlement Agreement. The approval 


motions may be filed in Quebec and British Columbia, but, if necessary, Quebec Class 


Counsel and B.C. Class Counsel will seek an adjournment of their hearings to permit the 


Ontario Court to render its decision in respect of certification of the Ontario Settlement 


Class and approval of the Settlement Agreement. The Domfoam Defendants may agree to 


waive this provision. 


(3) Notwithstanding section 2.6 of this Settlement Agreement, in the event that the 


Plaintiffs and Domfoam Defendants reasonably agree and the Courts determine that it is 


appropriate to conduct coordinated or simultaneous Approval Hearings in respect of the 


Proceedings before each of the Courts, the motions to approve the Notice of Approval 


Hearings and/or the motions to certify and/or authorize the Settlement Class and approve 


this Settlement Agreement may be heard in a coordinated or simultaneous manner by the 


Courts.  


SECTION 3 - SETTLEMENT EFFECT 


3.1 Settlement Has Continuing Effect in Event of Creditor Protection 


(1) In the event that the Domfoam Defendants file for and/or obtain any form of 


creditor protection and/or insolvency relief in Canada and/or the U.S., including but not 


limited to a filing or granting of protection under the Companies’ Creditors Arrangement 


Act, the Bankruptcy and Insolvency Act, the U.S. Bankruptcy Code and/or related 


legislation, the Parties agree that this Settlement Agreement shall remain in full effect. 


For greater certainty, the existence of such a filing or the granting of creditor protection 
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in favour of the Domfoam Defendants shall not give rise to any right of termination by 


any Party under section 14 of this Settlement Agreement provided the Domfoam 


Defendants are not otherwise in breach of this Settlement Agreement.  


(2) Notwithstanding the existence of any automatic or other stay of proceedings 


entered or otherwise triggered by the filing for any form of creditor protection and/or 


insolvency relief in Canada and/or the U.S., and subject to any Order issued by the Courts 


or the Restructuring Court, the Parties shall fully and completely perform the terms of 


this Settlement Agreement, except that all motion practice, discovery rights, trial 


proceedings and other proceedings in the Proceedings shall be indefinitely stayed as 


against the Domfoam Defendants and the Brayiannis Defendant. The Domfoam 


Defendants and the Brayiannis Defendant shall engage their reasonable efforts to ensure 


that any Restructuring Process shall not impede the hearings or implementation of this 


Settlement Agreement, and will make any applications that are reasonably required 


within the Restructuring Process in order to implement this Settlement Agreement. 


Notwithstanding anything in this Settlement Agreement to the contrary, including but not 


limited to this Settlement Agreement’s provisions relating to the release of the Released 


Claims granted by the Releasors in favour of the Releasees and the discontinuance of 


proceedings as against the Domfoam Defendants, nothing in this Settlement Agreement 


shall preclude the Plaintiffs, or any member of the Settlement Class, individually or 


collectively, from filing against the Domfoam Defendants a claim in any creditor 


protection, restructuring, insolvency or other bankruptcy proceeding in Canada and/or the 


U.S. to the extent that such claim is based upon, arising out of or relating to facts, 


occurrences, transactions or other matters alleged in the Proceedings. To the extent 


permitted by law, the Domfoam Defendants shall not object to the filing by the Plaintiffs, 


or any member of the Settlement Class, of any such claim against the Domfoam 


Defendants in any creditor protection, restructuring, insolvency or other bankruptcy 


proceeding in Canada or the U.S., and further agree that nothing in this Settlement 


Agreement shall in any way impair or limit such claim against the Domfoam Defendants 


or the ability of such claimant(s) to seek recovery in any such creditor protection, 


restructuring or other bankruptcy proceeding in Canada or the U.S. for any such claim(s) 


against the Domfoam Defendants.  
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(3) Notwithstanding the provisions of sections 3.1(1) and (2), the Plaintiffs, Class 


Counsel and the Settlement Class Members, individually or collectively, shall not be 


permitted to file a claim or otherwise challenge the validity, legality, or continuing effect 


of the release of the Released Claims granted by the Releasors in favour of the Releasees 


pursuant to this Settlement Agreement or the discontinuances of the Proceedings as 


against the Domfoam Defendants provided, however, that the Domfoam Defendants shall 


not rely on such release of the Released Claims and/or discontinuances as a defence to or 


limitation on any claim filed on behalf of Plaintiffs, Class Counsel or any Settlement 


Class Member in any creditor protection, restructuring, insolvency or other bankruptcy 


proceeding in Canada or in the U.S. as against the Domfoam Defendants, and the 


Domfoam Defendants covenant and agree that no such defence or limitation will be 


asserted against such a claim against the Domfoam Defendants. For purposes of clarity, 


the release of the Released Claims granted by the Releasors pursuant to this Settlement 


Agreement shall remain in effect in favour of the Releasees in any creditor protection, 


restructuring, insolvency and/or other bankruptcy proceeding in Canada and/or the U.S. 


or in any other proceeding in Canada, the U.S. or elsewhere, and the Releasees shall be 


fully entitled to assert and rely upon the release of the Released Claims as a defence to or 


limitation on any claim in any proceeding in Canada, the U.S. or elsewhere.  


SECTION 4– SETTLEMENT BENEFITS 


4.1 Payment of Settlement Amount  


(1) Within thirty (30) business days of the Execution Date, the Contributing 


Individual Settling Parties shall pay the Settlement Amount to the Escrow Agent for 


deposit into the Trust Account, in full satisfaction of the Released Claims against the 


Releasees.  


(2) The Contributing Individual Settling Parties shall pay the Settlement Amount to 


the Escrow Agent in accordance with the applicable contribution shares set out in 


Confidential Schedule “C” to this Settlement Agreement. 
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4.2 Assignment of Certain Claims relating to the U.S. Urethane Settlement 


(1) On the Execution Date, and subject to any order of the Restructuring Court or the 


Courts, the Domfoam Defendants shall deliver the Assignment to the Escrow Agent or 


shall otherwise make arrangements to place the Assignment in escrow until such time as 


the Final Orders have been granted and the Effective Date has occurred.  


(2) The Domfoam Defendants shall notify the administrator of the U.S. Urethane 


Settlement of the existence of the Assignment. The Parties agree that to the extent that 


there is a distribution of funds payable to the Domfoam Defendants prior to the Effective 


Date, and subject to any order of the Restructuring Court or the Courts, the Parties shall 


jointly request that the administrator of the U.S. Urethane Settlement forward any such 


funds up to the maximum amount of the Assignment to the Escrow Agent for deposit into 


the Trust Account. To the extent necessary or to the extent required by law, the Domfoam 


Defendants may seek advance directions or an order from the Restructuring Court or the 


Courts in respect of any such communications or requests of the administrator of the U.S. 


Urethane Settlement, and the Parties agree to be bound by any such directions or order 


from the Restructuring Court or the Courts.    


(3) The Domfoam Defendants, the Brayiannis Defendant and the Individual Settling 


Parties do not make any representation, covenant or promises in respect of the validity or 


enforceability of the Assignment or the collectability of the proceeds from the 


Assignment, and the Plaintiffs and the Settlement Class shall bear any and all risk 


relating to the validity or enforceability of the Assignment or the collectability of the 


proceeds from the Assignment. In the event that the Assignment is terminated, is not 


approved or otherwise fails to come into effect, the Parties agree that such event shall not 


give rise to any right of termination under this Settlement Agreement. However, nothing 


in this section shall be treated as a waiver, forbearance, or abandonment of the Plaintiffs’ 


rights and/or interests accruing under the Assignment. The Domfoam Defendants, the 


Brayiannis Defendant and the Individual Settling Parties agree to make reasonable efforts 


and provide cooperation to assist in the implementation of the Assignment.  
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4.3 No Further Settlement Payments, Transfers or Assignments   


(1) Subject to sections 4.1 and 4.2, the Domfoam Defendants, the Brayiannis 


Defendant and the Individual Settling Parties shall have no obligation to pay any amount 


in addition to the Settlement Amount or to pay, assign or transfer any amount beyond the 


proceeds contemplated by the Assignment, for any reason, pursuant to or in furtherance 


of this Settlement Agreement. For greater certainty, but without limiting the generality of 


the foregoing, the Domfoam Defendants, the Brayiannis Defendant and the Individual 


Settling Parties shall have no responsibility or liability as a result of any decrease or 


depreciation of the value of the funds in the Trust Account or any inability or failure of 


the Plaintiffs to receive the proceeds contemplated by the Assignment, howsoever 


caused, including, but not limited to, a decrease or depreciation in the value of any 


investments purchased by the Escrow Agent or the Claims Administrator, or the payment 


of any Class Counsel Fees or any Administration Expenses.  


(2) The Escrow Agent shall maintain the Trust Account as provided for in this 


Settlement Agreement. The Escrow Agent shall not pay out all or part of the monies in 


the Trust Account, nor deliver the Assignment, except in accordance with the Settlement 


Agreement or in accordance with an order of the Courts, and if necessary an order of the 


Restructuring Court, obtained on notice to the Domfoam Defendants and the Individual 


Settling Parties, and in any event, after all appeals related thereto have been disposed of. 


4.4 Taxes and Interest 


(1) Except as hereinafter provided, all interest earned on the Settlement Proceeds 


shall accrue to the benefit of the Settlement Class and shall become and remain part of 


the Trust Account. 


(2) Subject to section 4.4(3), all taxes payable on any interest which accrues on the 


Settlement Proceeds in the Trust Account or otherwise in relation to the Settlement 


Proceeds shall be the responsibility of the Settlement Class. The Escrow Agent shall be 


solely responsible to fulfill all tax reporting and payment requirements arising from the 


Settlement Proceeds in the Trust Account, including any obligation to report taxable 
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income and make tax payments. All taxes (including interest and penalties) due with 


respect to the income earned on the Settlement Proceeds shall be paid from the Trust 


Account. 


(3) The Domfoam Defendants, the Brayiannis Defendant and the Individual Settling 


Parties shall have no responsibility to make any filings relating to the Trust Account and 


will have no responsibility to pay tax on any income earned by the Settlement Amount or 


pay any taxes on the monies in the Trust Account, unless this Settlement Agreement is 


terminated, in which case: (i) the applicable interest earned on the Settlement Amount in 


the Trust Account or otherwise shall be paid to the Contributing Individual Settling 


Parties who, in such case, shall be responsible for the payment of all taxes on such 


interest not previously paid by the Escrow Agent, and (ii) the applicable interest earned 


on the proceeds from the Assignment in the Trust Account or otherwise shall be paid to 


the Domfoam Defendants, or such other party that the Restructuring Court may direct, 


who, in such case, shall be responsible for the payment of all taxes on such interest not 


previously paid by the Escrow Agent or such other applicable third party that is 


supervising the escrow.  


4.5 Cooperation – Scope of Cooperation 


(1) To the extent not previously provided to the Plaintiffs and subject to the 


limitations set forth in this Settlement Agreement, the Domfoam Defendants, the 


Brayiannis Defendant and the Individual Settling Parties agree to provide cooperation to 


Class Counsel in accordance with the requirements of this section of the Settlement 


Agreement.  


(2) The Parties respectively acknowledge and agree that all information and 


Documents provided by the Domfoam Defendants, the Brayiannis Defendant, the 


Individual Settling Parties or their respective counsel to Class Counsel, the Plaintiffs and 


the Plaintiffs’ experts under this Settlement Agreement may be used by Class Counsel, 


the Plaintiffs and the Plaintiffs’ experts in connection with the investigation, prosecution 


and settlements of the claims in the Proceedings including, without limitation, the 


prosecution of the claims in the Proceedings against the Non-Settling Defendants and 
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named or unnamed co-conspirators, provided that such information and Documents shall 


not be used directly or indirectly for any other purpose, including the prosecution of any 


claim against the Releasees. The Parties further acknowledge and agree that all 


information and Documents provided by the Domfoam Defendants, the Brayiannis 


Defendant, the Individual Settling Parties or their respective counsel to Class Counsel, 


the Plaintiffs, and the Plaintiffs’ experts under this Settlement Agreement shall be held 


and treated in strict confidence in accordance with this Settlement Agreement and any 


applicable Confidentiality Order, and shall not be otherwise disclosed to any person in 


any manner, directly or indirectly, by Class Counsel, the Plaintiffs or the Plaintiffs’ 


experts in any way for any reason except in accordance with this Settlement Agreement 


and any applicable Confidentiality Order or with the express prior written consent of the 


Domfoam Defendants, the Brayiannis Defendant, the Individual Settling Parties or their 


respective counsel. Class Counsel, the Plaintiffs and the Plaintiffs’ experts shall take all 


reasonable steps and precautions to ensure and maintain the confidentiality of 


information and Documents and any related work product of Class Counsel and the 


Plaintiffs’ experts.  


(3) The cooperation that is to be provided by the Domfoam Defendants, the 


Brayiannis Defendant and the Individual Settling Parties under this Settlement 


Agreement shall be limited to the allegations contained in the Proceedings, including an 


alleged unlawful conspiracy to raise, fix, maintain or stabilize the price of Foam Products 


in Canada and/or to allocate markets and customers for the sale of Foam Products in 


Canada, contrary to Part VI of the Competition Act, civil and/or common law.  


(4) On the Execution Date or at a later time mutually agreed upon by Class Counsel 


and the Domfoam Defendants, the Domfoam Defendants shall instruct counsel for the 


Domfoam Defendants to preserve the following Documents and to maintain a copy of 


such Documents that will remain in the possession of counsel for the Domfoam 


Defendants for the purpose of compliance by the Domfoam Defendants with section 4.3 


of this Settlement Agreement: (i) all pre-existing business Documents that have been 


produced as of the Execution Date to any governmental authority in Canada in 


connection with that governmental authority’s investigation of potential price-fixing 
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relating to the sale of Foam Products in Canada or elsewhere, and (ii) all pre-existing 


business Documents that have been produced as of the Execution Date to the U.S. 


Plaintiffs in the U.S. Proceedings as part of their discovery obligations in the U.S. Class 


Proceedings or as part of a U.S. Settlement and that relate to the allegations in the 


Proceedings.   


(5) Within ten (10) days of the Execution Date or at a time mutually agreed upon by 


Class Counsel, the Domfoam Defendants and the Individual Settling Parties, and subject 


to the other provisions of this section, the Domfoam Defendants and the Individual 


Settling Parties shall:  


(a) through a meeting or meetings between or among counsel for the Domfoam 


Defendants, counsel for the Individual Settling Parties and Class Counsel, to 


be scheduled at a reasonable time and place and for a total duration that does 


not exceed five (5) hours in the aggregate, provide a preliminary verbal 


evidentiary proffer, which will include information relating to a general 


description of the polyurethane foam industry and information relating to 


participation of the Domfoam Defendants and the Individual Settling Parties 


in the events that are the subject matter of the Proceedings (the “Initial 


Proffer”). The Domfoam Defendants, the Individual Settling Parties, Class 


Counsel and the Plaintiffs shall reach agreement in advance with respect to 


the participants at the Initial Proffer, and Class Counsel and the Plaintiffs 


acknowledge in advance that the information that will be provided by the 


Domfoam Defendants and the Individual Settling Parties during the Initial 


Proffer shall be limited in light of the fact that the Courts have not considered 


nor approved Final Orders. During the course of the Initial Proffer, counsel 


for the Domfoam Defendants and the Individual Settling Parties may use or 


refer to certain Documents. Class Counsel shall be entitled to view these 


Documents during the Initial Proffer, but Class Counsel agree that they shall 


not be permitted to make or retain a copy of such Documents at such time. 


The Parties further agree that there shall be no audio or video recording and 


no written transcription or record of any statements made or information 
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provided by counsel for the Domfoam Defendants and the Individual Settling 


Parties at the Initial Proffer, and that Class Counsel may only make written 


notes of their own thoughts and impressions at the proffer for the purpose of 


formulating legal advice, pursuing litigation and/or for the purpose of 


advancing settlement discussions in the interests of the Settlement Class. The 


Parties agree that any such written notes and any other communications, 


information and Documents relating to the Initial Proffer are privileged, shall 


be kept strictly confidential and will not be used by Class Counsel for any 


purpose other than the investigation, prosecution and settlement of the claims 


in the Proceedings. 


(6) At a reasonable time after the Execution Date, and upon reasonable advance 


notice, and subject to the other provisions of this section, the Domfoam Defendants and 


the Individual Settling Parties shall:  


(a) subject to the receipt of any necessary consent by governmental authorities in 


Canada or an order of the Courts overruling any objection by such 


governmental authorities, produce to Class Counsel all pre-existing business 


Documents produced to any governmental authority in Canada in connection 


with that governmental authority’s investigation of potential price-fixing 


relating to the sale of Foam Products in Canada or elsewhere, and all pre-


existing business Documents  produced to the U.S. Plaintiffs in the U.S. 


Proceedings as part of their discovery obligations in the U.S. Proceedings or 


as part of a U.S. Settlement and that relate to the allegations in the 


Proceedings.   


(7) Within thirty (30) days of the Effective Date or at a time mutually agreed upon by 


Class Counsel, the Domfoam Defendants and the Individual Settling Parties and subject 


to the other provisions of this section, the Domfoam Defendants and the Individual 


Settling Parties shall:  


(a) through a meeting or meetings between counsel for the Domfoam 


Defendants, counsel for the Individual Settling Parties and Class Counsel, to 
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be scheduled at a reasonable time and place and for a total duration that does 


not exceed fifteen (15) hours in the aggregate, provide a verbal evidentiary 


proffer, which will include information relating to the allegations in the 


Proceedings including, without limitation, information with respect to dates, 


locations, subject matter, and participants in any meetings or discussions 


between competitors relating to the purchase, sale, pricing, discounting, 


marketing or distributing of Foam Products in Canada (the “Second Proffer”). 


The Domfoam Defendants, the Individual Settling Parties, Class Counsel and 


the Plaintiffs shall reach agreement in advance with respect to the participants 


at the Second Proffer. The Parties agree that there shall be no audio or video 


recording and no written transcription or record of any statements made or 


information provided by counsel for the Domfoam Defendants or counsel of 


the Individual Settling Parties at the Second Proffer, and that Class Counsel 


may only make written notes of their own thoughts and impressions at the 


Second Proffer for the purpose of formulating legal advice, pursuing 


litigation and/or for the purpose of advancing settlement discussions in the 


interests of the Settlement Class. The Parties agree that any such written 


notes and any other communications, information and Documents relating to 


the Second Proffer are privileged, shall be kept strictly confidential and will 


not be used by Class Counsel for any purpose other than the investigation, 


prosecution and settlement of the claims in the Proceedings;  


(b) make reasonable efforts to provide existing electronic transactional data 


relating to sales of Foam Products during the Settlement Class Period by the 


Domfoam Defendants to direct purchasers that involved a billing address or a 


shipping address in Canada. The Domfoam Defendants represent that they 


are in the possession of some electronic transactional data relating to various 


sales of Foam Products by the Domfoam Defendants relating to Canada for 


part of the Settlement Class Period, which data includes Purchase Price 


information in respect of purchases by putative members of the Settlement 


Class who purchased Foam Products directly from the Domfoam Defendants 


during part of the Settlement Class Period. Counsel for the Domfoam 
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Defendants agrees to be reasonably available as necessary to respond to Class 


Counsel’s questions regarding the set(s) of electronic transactional data 


produced by the Domfoam Defendants. If counsel for the Domfoam 


Defendants is unable to provide an adequate response to Class Counsel’s 


questions, the Domfoam Defendants shall direct that a current employee of 


the Domfoam Defendants be reasonably available to Class Counsel to 


respond to Class Counsel’s questions. The inability of the employee to 


respond to Class Counsel’s questions or the failure of the current employee to 


agree to make him or herself available to or otherwise cooperate with the 


Plaintiffs shall not constitute a breach or violation of the Domfoam 


Defendants’ obligations under this Settlement Agreement; and 


(c) subject to the receipt of any necessary consent by governmental authorities in 


Canada or an order of the Courts overruling any objection by such 


governmental authorities, produce any further Documents that fall within the 


description of section 4.5(6) of this Settlement Agreement and that have been 


identified as of the Effective Date, and make reasonable efforts to produce 


further pre-existing business Documents that have been identified, collected 


and organized by the Domfoam Defendants as of the Effective Date relating 


to the allegations in the Proceedings. The Domfoam Defendants represent 


that they have identified, collected and organized certain Documents relating 


to the Proceedings, but the Domfoam Defendants have not conducted or 


completed a comprehensive Document collection or review in light of the 


fact that the Proceedings remain at an early stage and discovery has not 


commenced in the Proceedings. The inability or failure of the Domfoam 


Defendants to conduct or complete a comprehensive Document collection or 


review as of the Effective Date shall not constitute a breach or violation of 


the Domfoam Defendants’ obligations under this Settlement Agreement. 


(8) Within sixty (60) days of the Effective Date or at a time mutually agreed upon by 


Class Counsel, the Domfoam Defendants, the Brayiannis Defendant and the Individual 
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Settling Parties, and subject to the other provisions of this section, the Brayiannis 


Defendant and the Individual Settling Parties shall:  


(a) at the request of Class Counsel and upon reasonable notice, and subject to 


any legal restrictions under any applicable domestic or foreign laws, and 


subject to the consent of governmental authorities in Canada or an order of 


the Courts overruling any objection by such governmental authorities, make 


themselves available for interviews to provide information, including 


Documents that are in the personal possession, power or control of the 


Brayiannis Defendant or the Individual Settling Parties, relating to the 


allegations in the Proceedings in a personal interview with Class Counsel 


and/or experts retained by Class Counsel in the Proceedings, at a location 


chosen by the Individual Settling Parties in their sole discretion. Each such 


interview shall take place on a single day and shall last no more than eight (8) 


hours, including reasonable breaks, except for good cause, and counsel for 


the Domfoam Defendants, the Brayiannis Defendant and the Individual 


Settling Parties shall be entitled to attend such interviews. The reasonable 


costs incurred by, and the reasonable expenses of, the Brayiannis Defendant 


and the Individual Settling Parties in relation to such interviews shall be the 


responsibility of the Brayiannis Defendant and the Individual Settling Parties. 


The Parties agree that there shall be no audio or video recording and no 


written transcription or record of any statements made or information during 


such interview, and that Class Counsel may only make written notes of their 


own thoughts and impressions at such interviews for the purpose of 


formulating legal advice, pursuing litigation and/or for the purpose of 


advancing settlement discussions in the interests of the Settlement Class. The 


Parties agree that any such written notes and any other communications, 


information and Documents relating to the interview are privileged, shall be 


kept strictly confidential and will not be used by Class Counsel for any 


purpose other than the investigation, prosecution and settlement of the claims 


in the Proceedings.  
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(9) Within sixty (60) days of the Effective Date or at a time mutually agreed upon by 


Class Counsel, the Domfoam Defendants and the Individual Settling Parties, and subject 


to the other provisions of this section, the Domfoam Defendants shall:  


(a) at the request of Class Counsel and upon reasonable notice, and subject to 


any legal restrictions under any applicable domestic or foreign laws, and 


subject to the consent of governmental authorities in Canada or an order of 


the Courts overruling any objection by such governmental authorities, and 


subject to any order of the Restructuring Court, engage reasonable efforts to 


make available up to three (3) current directors, officers or employees of the 


Domfoam Defendants (other than the Brayiannis Defendant and the 


Individual Settling Parties) who have knowledge of the allegations in the 


Proceedings to provide information relating to the allegations in the 


Proceedings in a personal interview with Class Counsel and/or experts 


retained by Class Counsel in the Proceedings, at a location chosen by the 


Domfoam Defendants in their sole discretion or, in the alternative, if no such 


choice is made, at a location to be reasonably agreed between Class Counsel 


and the director, officer or employee being interviewed. Each such interview 


shall take place on a single day and shall last no more than eight (8) hours, 


including reasonable breaks, except for good cause, and counsel for the 


Domfoam Defendants and the Individual Settling Parties shall be entitled to 


attend such interviews. The Parties agree that there shall be no audio or video 


recording and no written transcription or record of any statements made or 


information during such interview, and that Class Counsel may only make 


written notes of their own thoughts and impressions at such interviews for the 


purpose of formulating legal advice, pursuing litigation and/or for the 


purpose of advancing settlement discussions in the interests of the Settlement 


Class. The reasonable costs incurred by, and the reasonable expenses of, the 


current directors, officers or employees in relation to such interviews shall be 


the responsibility of the Domfoam Defendants. The Parties agree that any 


such written notes and any other communications, information and 


Documents relating to the interview are privileged, shall be kept strictly 
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confidential and will not be used by Class Counsel for any purpose other than 


the investigation, prosecution and settlement of the claims in the Proceedings. 


If any such current directors, officers or employees of the Domfoam 


Defendants (other than the Brayiannis Defendant or the Individual Settling 


Parties) refuses to provide information, or otherwise cooperate, the Domfoam 


Defendants shall engage their reasonable efforts to make such person 


available for an interview but the failure or refusal of any such current 


director, officer or employee to agree to make him or herself available or to 


otherwise cooperate with the Plaintiffs, shall not constitute a breach or 


violation of the obligations of the Domfoam Defendants under this 


Settlement Agreement, and shall not provide any basis for the termination of 


this Settlement Agreement. In the event of such a failure or refusal of any 


specific current director, officer or employee to agree to make him or herself 


available or to otherwise cooperate with the Plaintiffs, the Plaintiffs may seek 


orders from the Ontario Court requiring such current director, officer and/or 


employee to provide such information or otherwise cooperate pursuant to this 


Settlement Agreement.  


(10) At a time following the Effective Date and to be mutually agreed upon by Class 


Counsel, the Domfoam Defendants, the Brayiannis Defendant and the Individual Settling 


Parties, and subject to the other provisions of this section, the Brayiannis Defendant and 


the Individual Settling Parties shall, at the request of Class Counsel and upon reasonable 


notice in circumstances where there is a reasonable necessity for the evidence of the 


Brayiannis Defendant and/or Individual Settling Parties in the prosecution of the 


Proceedings, and subject to any legal restrictions under any applicable domestic or 


foreign laws, and subject to the consent of governmental authorities in Canada or an 


order of the Courts overruling any objection by such governmental authorities, make 


themselves reasonably available to provide evidence at trial of the Proceedings in 


Canada, or to be reasonably available to provide an affidavit or declaration and attend at a 


cross-examination in support of the certification or authorization motion in the 


Proceedings or in the event of a summary judgment motion brought against the Plaintiffs 


in the Proceedings. 
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(11) At a time following the Effective Date and to be mutually agreed upon by Class 


Counsel, the Domfoam Defendants and the Individual Settling Parties, and subject to the 


other provisions of this section, the Domfoam Defendants shall, at the request of Class 


Counsel and upon reasonable notice in circumstances where there is a reasonable 


necessity for the evidence of the current directors, officers or employees of the Domfoam 


Defendants in the prosecution of the Proceedings, and subject to any legal restrictions 


under any applicable domestic or foreign laws, and subject to the consent of 


governmental authorities in Canada or an order of the Courts overruling any objection by 


such governmental authorities, and subject to any order of the Restructuring Court, 


engage reasonable efforts to make three (3) current directors, officers or employees of the 


Domfoam Defendants (other than the Brayiannis Defendant and the Individual Settling 


Parties) who have knowledge of the allegations in the Proceedings reasonably available 


to provide evidence at trial of the Proceedings in Canada, or to be reasonably available to 


provide an affidavit or declaration and attend at a cross-examination in support of the 


certification or authorization motion in the Proceedings or in the event of a summary 


judgment motion brought against the Plaintiffs in the Proceedings. If any current director, 


officer or employee of the Domfoam Defendants (other than the Brayiannis Defendant or 


the Individual Settling Parties) refuses to cooperate under this section, the Domfoam 


Defendants shall engage their reasonable efforts to make such person available to provide 


testimony or otherwise cooperate with the Plaintiffs. The failure or refusal of any such 


current director, officer or employee to agree to make him or herself available, to provide 


testimony, to provide an affidavit or declaration, to attend at a cross-examination or to 


otherwise cooperate with the Plaintiffs shall not constitute a breach or violation of the 


obligations of the Domfoam Defendants under this Settlement Agreement, and shall not 


provide any basis for the termination of this Settlement Agreement. In the event of such 


failure or refusal of any specific current director, officer or employee to agree to make 


him or herself available or to otherwise cooperate with the Plaintiffs, the Plaintiffs may 


seek orders from the Ontario Court requiring such current director, officer and/or 


employee to provide such information or otherwise cooperate pursuant to this Settlement 


Agreement. 
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(12) Subject to the rules of evidence, the other provisions of this Settlement 


Agreement and any Confidentiality Order, the Domfoam Defendants, the Brayiannis 


Defendant and the Individual Settling Parties further agree to engage in reasonable efforts 


to produce acceptable affidavits or other testimony in the Proceedings from the Individual 


Settling Parties, the Brayiannis Defendant and/or up to three (3) current directors, officers 


or employees of the Domfoam Defendants who are qualified to establish for admission 


into evidence any information or Documents produced by the Individual Settling Parties, 


the Brayiannis Defendant and/or the Domfoam Defendants in accordance with this 


section of this Settlement Agreement, provided that Class Counsel, counsel for the 


Domfoam Defendants, counsel for the Brayiannis Defendant, and counsel for the 


Individual Settling Parties, acting reasonably, agree that such evidence from such 


Individual Settling Parties, the Brayiannis Defendant and/or such current directors, 


officers or employees of the Domfoam Defendants is reasonably necessary for the 


prosecution of the Proceedings and may be presented to the Courts. The reasonable costs 


incurred by, and the reasonable expenses of, such Individual Settling Parties, the 


Brayiannis Defendant and/or such current directors, officers or employees of the 


Domfoam Defendants in relation to such cooperation shall be the responsibility of the 


Individual Settling Parties, the Brayiannis Defendant, the Domfoam Defendants and/or 


the current directors, officers or employees. If any such current director, officer or 


employee of the Domfoam Defendants (other than the Brayiannis Defendant or the 


Individual Settling Parties) refuses to cooperate under this section, the Domfoam 


Defendants shall engage their reasonable efforts to make such person available to provide 


testimony or otherwise cooperate with the Plaintiffs. The failure or refusal of any such 


current director, officer or employee to agree to make him or herself available, to provide 


testimony, to provide an affidavit or declaration, to attend at a cross-examination or to 


otherwise cooperate with the Plaintiffs shall not constitute a breach or violation of the 


obligations of the Domfoam Defendants under this Settlement Agreement, and shall not 


provide any basis for the termination of this Settlement Agreement. In the event of such 


failure or refusal of any specific current director, officer or employee to agree to make 


him or herself available or to otherwise cooperate with the Plaintiffs, the Plaintiffs may 


seek orders from the Ontario Court requiring such current director, officer and/or 
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employee to provide such information or otherwise cooperate pursuant to this Settlement 


Agreement. 


(13) If, in the course of the Proceedings, the Plaintiffs, the Settlement Class Members 


and/or Class Counsel conclude that it is reasonably necessary to disclose or provide 


information or Documents obtained from the Domfoam Defendants, the Brayiannis 


Defendant or the Individual Settling Parties which are not otherwise publicly available to 


the Non-Settling Defendants or any affiliates of the Non-Settling Defendants, or to file 


such information or Documents in the Proceedings, and such disclosure is not otherwise 


prohibited by this Settlement Agreement or a Confidentiality Order, then the Plaintiffs, 


the Settlement Class Members and/or Class Counsel shall provide the Domfoam 


Defendants, the Brayiannis Defendant and the Individual Settling Parties with an advance 


written description of the information or Documents that is to be provided to the Non-


Settling Defendants or their affiliates or filed with the Courts within a reasonable amount 


of time in advance of the proposed disclosure, in order that the Domfoam Defendants, the 


Brayiannis Defendant and the Individual Settling Parties may take steps to protect their 


interests in respect of such information or Documents in accordance with this Settlement 


Agreement and/or any Confidentiality Order. For greater certainty, the rights of the 


Domfoam Defendants, the Brayiannis Defendant and the Individual Settling Parties under 


this section are in addition to and shall not derogate from any rights that the Domfoam 


Defendants, the Brayiannis Defendant and the Individual Settling Parties may have under 


any Confidentiality Order relating to the Proceedings.  


(14) The provisions set forth in section 4.5 of this Settlement Agreement shall 


constitute the exclusive means by which the Plaintiffs, Settlement Class Members and 


Class Counsel may obtain discovery and/or evidentiary disclosure from the Domfoam 


Defendants, the Brayiannis Defendant, the Individual Settling Parties and the Releasees 


for the purposes of any certification and/or authorization motion and/or any other motion, 


for discovery and/or for trial in connection with the Proceedings, and the Plaintiffs, 


Settlement Class Members and Class Counsel shall pursue no other means of discovery 


and/or evidentiary disclosure as against the Domfoam Defendants, the Brayiannis 


Defendant, the Individual Settling Parties and/or the Releasees in connection with the 
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Proceedings, whether in Canada or elsewhere and whether under the rules or laws of this 


or any other Canadian or foreign jurisdiction. 


(15) The obligations of the Domfoam Defendants under section 4.5 of this Settlement 


Agreement, including but not limited to any subsequent requests by the Plaintiffs and/or 


Class Counsel for the production or access to information and Documents relating to the 


Domfoam Defendants shall be contingent upon the ability of the Domfoam Defendants to 


lawfully and/or practically meet such obligations or requests subject to the filing or 


granting of creditor protection and/or insolvency relief under the Companies’ Creditors 


Arrangement Act, the Bankruptcy and Insolvency Act, the U.S. Bankruptcy Code and/or 


related legislation in Canada or the U.S. In particular but without limitation, none of the 


obligations in this section shall obligate the Domfoam Defendants to provide access to, 


produce or otherwise make available information or Documents that the Domfoam 


Defendants are no longer able or permitted to access as a result of the filing or granting of 


creditor protection and/or insolvency relief in Canada and/or the U.S. The Domfoam 


Defendants agree that they shall not seek any limitations or restriction from the 


Restructuring Court on their ability to cooperate in accordance with this Settlement 


Agreement, provided that the Parties agree that the Domfoam Defendants remain subject 


to any order from the Restructuring Court. The Plaintiffs and the Domfoam Defendants 


may, if necessary, respectively seek advance directions or an order from the 


Restructuring Court or the Courts in respect of compliance with these cooperation 


provisions during or after the Restructuring Process, and the Parties agree to be bound by 


any such directions or order from the Restructuring Court or the Courts.    


(16) Nothing in this Settlement Agreement shall require, or shall be construed to 


require, the Domfoam Defendants, the Brayiannis Defendant or the Individual Settling 


Parties to disclose or produce (i) any communications, discussions or agreements 


between the Domfoam Defendants, the Brayiannis Defendant and/or the Individual 


Settling Parties and government authorities in Canada or elsewhere in connection with 


any regulatory or criminal investigations relating to Foam Products that are not otherwise 


lawfully in the public domain, (ii) any information or Documents created for or by 


government authorities in Canada or elsewhere in connection with any regulatory or 
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criminal investigations relating to Foam Products that are not otherwise lawfully in the 


public domain and (iii) any notes, transcripts, testimony or other information or 


Documents relating to meetings or interviews with government authorities in Canada or 


elsewhere in connection with any regulatory or criminal investigations relating to Foam 


Products that are not otherwise lawfully in the public domain, however, for greater 


certainty, this section shall not detract or derogate from any obligation of the Domfoam 


Defendants, the Brayiannis Defendant and/or the Individual Settling Parties under section 


4.5 of this Settlement Agreement to produce pre-existing business Documents that belong 


to the Domfoam Defendants, the Brayiannis Defendant and/or the Individual Settling 


Parties and that were created prior to and independently from any regulatory or criminal 


investigation relating to Foam Products.    


(17) Nothing in this Settlement Agreement shall require, or shall be construed to 


require, the Domfoam Defendants, the Brayiannis Defendant, the Individual Settling 


Parties or any Releasees to perform any act which would violate any provincial, federal 


or foreign law, to disclose or produce any information or Documents prepared by or for 


counsel for the Domfoam Defendants or the Brayiannis Defendant or the Individual 


Settling Parties or the Releasees, or to disclose or produce any information or Documents 


in breach of any order, privacy law or rule, regulatory directive, regulatory policy, 


regulatory agreement or law of any jurisdiction, or subject to solicitor-client privilege, 


litigation privilege, attorney-client privilege, work product doctrine, common interest 


privilege, joint defence privilege or any other privilege, or to disclose or produce any 


information or Documents the Domfoam Defendants, the Brayiannis Defendant and/or 


the Individual Settling Parties obtained on a privileged or co-operative basis from any 


party to any action or proceeding who is not a Domfoam Defendant or a Brayiannis 


Defendant. If any information or Documents protected by any privilege and/or by any 


order, privacy law or rule, regulatory directive, regulatory policy, regulatory agreement 


or law of any jurisdiction are accidentally or inadvertently produced by the Domfoam 


Defendants, the Brayiannis Defendant and/or the Individual Settling Parties, the Plaintiffs 


and Class Counsel shall promptly return such information and/or Documents to the 


Domfoam Defendants, the Brayiannis Defendant and/or the Individual Settling Parties 


and such information and/or Documents shall not be disclosed or used, directly or 
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indirectly, except with the express prior written consent of the Domfoam Defendants, the 


Brayiannis Defendant and/or the Individual Settling Parties, and the production of such 


information and/or Documents shall in no way be construed to constitute a waiver of 


privilege or protection by the Domfoam Defendants, the Brayiannis Defendant and/or the 


Individual Settling Parties in connection with such information and/or Documents.    


(18) Notwithstanding their obligations to cooperate as set forth in section 4.5 of this 


Settlement Agreement, if the Domfoam Defendants, the Brayiannis Defendant or the 


Individual Settling Parties reasonably believe that any of their applications or agreements 


with government authorities in Canada or elsewhere in connection with any regulatory or 


criminal investigations relating to Foam Products (without admitting that any such 


applications or agreements exist) would be endangered by the production or disclosure of 


information or Documents which would otherwise be required to be produced to Class 


Counsel or the Plaintiffs pursuant to the terms of this Settlement Agreement, the 


Domfoam Defendants, the Brayiannis Defendant and/or the Individual Settling Parties 


may withhold such information or Documents. To the extent that the Domfoam 


Defendants, the Brayiannis Defendant and/or the Individual Settling Parties withhold 


such information or Documents, pursuant to this section of this Settlement Agreement, 


the Domfoam Defendants and/or the Individual Settling Parties shall, within thirty (30) 


days from the date that such information or Documents would otherwise be produced to 


Class Counsel pursuant to this Settlement Agreement, provide to Class Counsel a 


description of the type of information or Document to be withheld, and the basis for 


withholding such information or Documents. The Domfoam Defendants, the Brayiannis 


Defendant and/or the Individual Settling Parties shall work in good faith with such 


government authorities to obtain permission to disclose the information or Documents 


being withheld. If, on the date which is twelve (12) months from the execution of this 


Settlement Agreement and sixty (60) days from the date that such information or 


Documents would otherwise be produced to Class Counsel pursuant to this Settlement 


Agreement, information or Documents continue to be withheld by the Domfoam 


Defendants, the Brayiannis Defendant and/or the Individual Settling Parties pursuant to 


this section, the Domfoam Defendants, the Brayiannis Defendant and/or the Individual 


Settling Parties shall forthwith provide such information or Documents to Class Counsel 
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and/or the Plaintiffs, unless any of the Courts, pursuant to motions filed by the Domfoam 


Defendants, the Brayiannis Defendant and/or the Individual Settling Parties or otherwise, 


orders to the contrary. 


(19) Subject to the other provisions of section 4.5 of this Settlement Agreement, the 


obligations of the Brayiannis Defendant and the Individual Settling Parties to produce 


Documents pursuant to section 4.5 shall be a continuing obligation to make reasonable 


additional productions to the extent that the Brayiannis Defendant and the Individual 


Settling Parties collect and identify further Documents following the initial production 


milestones set out above and that fall within the categories of documentary cooperation 


that are set out in section 4.5 of this Settlement Agreement. 


(20) A material factor influencing the Domfoam Defendants’, the Brayiannis 


Defendant’s and the Individual Settling Parties’ decision to execute this Settlement 


Agreement is their desire to limit the burden and expense of the Proceedings. 


Accordingly, Class Counsel and the Plaintiffs agree to exercise good faith in seeking 


cooperation from the Domfoam Defendants, the Brayiannis Defendant and/or the 


Individual Settling Parties, and to avoid seeking information that is unnecessary, 


cumulative or duplicative and agree otherwise to avoid imposing undue or unreasonable 


burden or expense on the Domfoam Defendants, the Brayiannis Defendant and/or the 


Individual Settling Parties. 


(21) The Plaintiffs may seek directions and/or orders from the Ontario Court relating 


to their rights under section 4.5 should the Domfoam Defendants, the Brayiannis 


Defendant and/or the Individual Settling Defendants not act reasonably in terms of 


its/their obligations under section 4.5 or act in a manner that is inconsistent with the spirit 


and intent of section 4.5. 


(22) The Domfoam Defendants’, the Brayiannis Defendant’s and the Individual 


Settling Parties’ obligation to cooperate as particularized in section 4.5 of this Settlement 


Agreement shall not be affected by the release provisions contained in section 7 of this 


Settlement Agreement.  
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(23) The Domfoam Defendants’, the Brayiannis Defendant’s and the Individual 


Settling Parties’ obligation to cooperate under this Settlement Agreement shall cease at 


the date of final judgment in the Proceedings as against all Defendants. Following the 


Effective Date, in the event the Plaintiffs allege a material breach by the Domfoam 


Defendants, the Brayiannis Defendant or the Individual Settling Parties of their 


obligations under section 4.5 of this Settlement Agreement, the non-breaching Party shall 


have the right to apply to the Ontario Court for specific performance in respect of such 


obligation. If the Ontario Court finds that a Party, including the Brayiannis Defendant or 


any Individual Settling Parties, has materially breached section 4.5 of this Settlement 


Agreement and orders specific performance as to that Party, and that Party nonetheless 


fails to comply with such order, this Settlement Agreement shall be terminated as to that, 


and only that, Party. In the event that the Ontario Court finds the Brayiannis Defendant or 


any Individual Settling Parties not to have materially breached section 4.5 of this 


Settlement Agreement, then this Settlement Agreement shall remain in effect as to that 


Brayiannis Defendant or as to that Individual Settling Party. Following the Effective 


Date, in no event shall any Party be permitted to unilaterally terminate this Settlement 


Agreement on the basis of actual or alleged breach of section 4.5 of this Settlement 


Agreement. Furthermore, in no event shall the Brayiannis Defendant’s or any Individual 


Settling Party’ actual or alleged breach of any of the obligations of section 4.5 of this 


Settlement Agreement in any way apply, alter, negate or have any effect whatsoever on 


(i) the discontinuance of the Proceedings with respect to the Domfoam Defendants, or (ii) 


the full and final release of Released Claims contemplated by this Agreement as to any 


other Releasees.   


SECTION 5 – DISTRIBUTION OF THE SETTLEMENT AMOUNT, 
ASSIGNMENT PROCEEDS, AND ACCRUED INTEREST 


5.1 Distribution Protocol 


(1) The Plaintiffs, the Domfoam Defendants and the Individual Settling Parties 


acknowledge that the Settlement Class includes Persons who purchased Foam Products 


directly from the Defendants as well as Persons who purchased Foam Products indirectly 


from third parties, and that this Settlement Agreement makes no determination as to 
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which Settlement Class Members are entitled to distribution from the Trust Account or as 


to the formula for determining the allocation of the monies in the Trust Account.  


(2) After the Effective Date, at a time wholly within the discretion of Class Counsel, 


Class Counsel shall seek orders from the Courts approving the Distribution Protocol. 


Class Counsel shall engage in reasonable consultation with counsel for the Domfoam 


Defendants and the Individual Settling Parties regarding the terms of the Distribution 


Protocol. Subject to any amendments by the Courts, the Settlement Class Members shall 


be compensated pursuant to the Distribution Protocol. After the Effective Date and after 


the Courts have approved the Distribution Protocol, the remaining monies in the Trust 


Account shall be transferred by the Escrow Agent to the Claims Administrator for 


payment in accordance with the Distribution Protocol.  


5.2 No Responsibility for Administration or Fees 


The Domfoam Defendants, the Brayiannis Defendant and the Individual Settling 


Parties shall not have any responsibility, financial obligations or liability whatsoever with 


respect to the investment, distribution or administration of monies in the Trust Account 


including, but not limited to, Administration Expenses and Class Counsel Fees.  


SECTION 6 – OPTING OUT  


6.1 Procedure for Opting Out 


(1) A Person may opt out of the Proceedings by completing and signing the Opt Out 


Form, and by sending the Opt Out Form, by pre-paid mail, courier or fax to the Opt Out 


Administrator at an address and coordinates to be identified in the Notice of Certification 


and Settlement Approval contemplated by section 11.1 of this Settlement Agreement. 


(2) A Person who wishes to opt out of the Proceedings must provide the following to 


the Opt Out Administrator as part of the Opt Out Form:  


(a) an executed statement requesting that the Person opting out be excluded from 


the Settlement Class in the Canadian Polyurethane Foam Class Actions 


National Settlement; 
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(b) the full name, current address and telephone number of the Person who is 


opting out and any former names which are relevant to its purchase of Foam 


Products in Canada during the Settlement Class Period; 


(c) the name(s), if known, of each entity from whom the Person purchased Foam 


Products in Canada during the Settlement Class Period; and 


(d) particulars of the Purchase Price, if known, and volume, if known, of Foam 


Products purchased from each such entity during the Settlement Class Period. 


(3) An election to opt out will only be effective if the Opt Out Form is postmarked on 


or before the Opt Out Deadline. 


6.2 Opt Out Report 


The Opt Out Administrator shall use the information provided by the Domfoam 


Defendants pursuant to section 12.2(2) to supplement and confirm the information 


received pursuant to section 6.1(2) of this Settlement Agreement. Within thirty (30) days 


of the Opt Out Deadline, the Opt Out Administrator shall provide to counsel for the 


Domfoam Defendants, counsel for the Individual Settling Parties and Class Counsel, to 


the extent that such information is known by the Opt Out Administrator, the following 


information in respect of each Person, if any, who has opted out of the Proceedings:  


(a) the Person’s full name, current address and telephone number; 


(b) the reasons for opting out, if given; 


(c) the name(s), if known, of each entity from whom the Person purchased Foam 


Products during the Settlement Class Period;  


(d) for each such entity, the Purchase Price, if known, and volume, if known, of 


Foam Products purchased during the Settlement Class Period; and 


(e) a copy of all information provided in the opt out process by the Person 


electing to opt out.  
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6.3 Right to Terminate Based on Opt Outs 


(1) The Domfoam Defendants and/or the Individual Settling Parties may terminate 


this Settlement Agreement in the event that the volume of Foam Products purchased by 


members of the Settlement Class who opt out of the Proceedings or the number and 


identity of members of the Settlement Class who opt out of the Proceedings exceeds the 


Confidential Opt Out Threshold.  


(2) To terminate this Settlement Agreement based on Opt Outs, the Domfoam 


Defendants and/or the Individual Settling Parties shall give a written notice of 


termination to Class Counsel no later than twenty-one (21) days after the receipt of the 


report contemplated by section 6.2 of this Settlement Agreement. 


SECTION 7 - RELEASES AND DISMISSALS 


7.1 Release of Releasees 


Upon the Effective Date, and in consideration of payment of the Settlement 


Amount and for other valuable consideration set forth in the Settlement Agreement, the 


Releasors forever and absolutely release the Releasees from the Released Claims.  


7.2 Covenant Not To Sue 


Notwithstanding section 7.1, for any Settlement Class Members resident in any 


province or territory where the release of one tortfeasor is a release of all other 


tortfeasors, the Releasors do not release the Releasees but instead covenant not to sue and 


undertake not to make any claim in any way or to threaten, commence, participate in, or 


continue any proceeding in any jurisdiction against the Releasees in respect of or in 


relation to the Released Claims.  


7.3 No Further Claims 


The Releasors shall not now or hereafter institute, continue, maintain or assert, 


either directly or indirectly, whether in Canada or elsewhere, on their own behalf or on 


behalf of any class or any other Person, any action, suit, cause of action, claim or demand 
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against any Releasees or against any other Person who may claim contribution or 


indemnity, or other claims over relief, from any Releasees in respect of any Released 


Claim or any matter related thereto, except for the continuation of the Proceedings 


against the Non-Settling Defendants or named or unnamed co-conspirators that are not 


Releasees.  


7.4 Discontinuance of Proceedings against the Domfoam Defendants 


The B.C. Proceedings and the Ontario Proceedings shall be discontinued without 


costs as against the Domfoam Defendants. The Quebec Proceeding shall be settled, 


without costs and without reservation as against the Domfoam Defendants, and the 


Parties shall sign and file a declaration of settlement out of court with the Quebec Court.  


The Parties agree that any such discontinuance and/or declaration of settlement out of 


court shall not alter, negate or otherwise have any effect on the releases in favour of the 


Releasees that are set out in section 7 of this Settlement Agreement. For greater certainty, 


the Parties agree that such discontinuances and/or declarations of settlement out of court 


shall not impair the Settlement Class’ ability to file claims in any creditor protection or 


insolvency proceedings in Canada and/or the U.S. relating to the Domfoam Defendants, 


or to seek to enforce the Assignment as against the Domfoam Defendants or any legal 


representative of the Domfoam Defendants. 


7.5 Discontinuance of Other Actions against the Domfoam Defendants 


(1) Upon the Effective Date, all Other Actions which were commenced in Ontario, 


British Columbia or any other jurisdiction in Canada except Quebec by any Settlement 


Class Member who does not opt out shall be deemed discontinued against the Domfoam 


Defendants.  


(2) Upon the Effective Date, each member of the Ontario Settlement Class and the 


B.C. Settlement Class who does not opt out shall be deemed to irrevocably consent to the 


discontinuance of his, her or its Other Actions against the Domfoam Defendants.  


(3) Each member of the Quebec Settlement Class who makes a claim under this 


Settlement Agreement shall be deemed to irrevocably consent to the dismissal, without 
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cost and without reservation, of his, her or its Other Actions against the Domfoam 


Defendants.  


(4) Each Other Action commenced in Quebec by a member of the Quebec Settlement 


Class who makes a claim under this Settlement Agreement shall be dismissed as against 


the Domfoam Defendants without costs and without reservation.  


7.6 Tolling of Limitation Periods as against the Domfoam Defendants 


 Following the discontinuance and settlement of the Proceedings set out in section 


7.4, all applicable limitation periods for the filing of claims, defences, counterclaims 


and/or third party claims by the Plaintiffs or the Settlement Class Members shall be 


suspended or tolled as to the Domfoam Defendants. For greater certainty, the Parties do 


not agree to the tolling or suspension of any applicable limitation periods that may govern 


potential claims by the Non-Settling Defendants or named or unnamed co-conspirators as 


against the Domfoam Defendants, the Brayiannis Defendant, the Individual Settling 


Parties or any other party.  


7.7 Dismissal of the Ontario Proceedings against the Brayiannis Defendant 


The Ontario Proceedings shall be dismissed, without costs and with prejudice as 


against the Brayiannis Defendant. 


7.8 Dismissal of Other Actions against the Releasees 


(1) Upon the Effective Date, all Other Actions which were commenced in Ontario, 


British Columbia or any other jurisdiction in Canada except Quebec by any member of 


the Settlement Class who does not opt out shall be deemed dismissed against the 


Brayiannis Defendant, the Individual Settling Parties or the Releasees without costs and 


with prejudice.   


(2) Upon the Effective Date, each member of the Ontario Settlement Class and the 


B.C. Settlement Class who does not opt out shall be deemed to irrevocably consent to the 


dismissal of his, her or its Other Actions against the Brayiannis Defendant, the Individual 


Settling Parties or the Releasees. 
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(3) Each member of the Quebec Settlement Class who makes a claim under this 


Settlement Agreement shall be deemed to irrevocably consent to the dismissal, without 


cost and without reservation, of his, her or its Other Actions against the Brayiannis 


Defendant, the Individual Settling Parties or the Releasees.  


(4) Each Other Action commenced in Quebec by a member of the Quebec Settlement 


Class who makes a claim under this Settlement Agreement shall be dismissed as against 


the Brayiannis Defendant, the Individual Settling Parties or the Releasees, without costs 


and without reservation.  


7.9 Impact of Discontinuance and Dismissals  


 The Parties agree that the discontinuances, declarations of settlement, dismissals, 


and consents set out in section 7.4, 7.5, 7.6, 7.7 and 7.8 of this Settlement Agreement 


shall not alter, negate or otherwise have any impact or effect on the releases of the 


Released Claims by the Releasors in favour of the Releasees that are set out in sections 


7.1, 7.2 and 7.3 of this Settlement Agreement. 


7.10 Releases and Covenants Not to Sue 


The form and content of the releases and covenants not to sue contemplated in 


sections 7.1, 7.2 and 7.3 of this Settlement Agreement shall be considered a material term 


of the Settlement Agreement in favour of the Domfoam Defendants, the Brayiannis 


Defendant and the Individual Settling Parties and the failure of any Court to approve the 


releases or covenants not to sue contemplated herein shall give rise to a right of 


termination by the Domfoam Defendants and the Individual Settling Parties pursuant to 


section 14 of this Settlement Agreement. For greater certainty, and notwithstanding any 


other term of this Settlement Agreement, the Plaintiffs and Class Counsel shall not have 


any right of termination in the event that any Court fails to approve the releases and/or 


covenants not to sue contemplated herein, or if any Court approves the releases and/or 


covenants not to sue contemplated herein in a materially modified form.  
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SECTION 8 - BAR ORDER, WAIVER OF SOLIDARITY ORDER AND OTHER 


CLAIMS 


8.1 British Columbia and Ontario Bar Orders 


The Plaintiffs, the Domfoam Defendants, the Brayiannis Defendant and the 


Individual Settling Parties agree that the British Columbia and Ontario orders approving 


this Settlement Agreement must include a bar order in respect of the B.C. Proceedings 


and the Ontario Proceedings. The bar order shall be in a form reasonably agreed to by the 


Plaintiffs, the Domfoam Defendants and the Individual Settling Parties, and shall include: 


(a) a provision that all claims for contribution, indemnity or other claims over, 


whether asserted or unasserted or asserted in a representative capacity, 


inclusive of interest, taxes and costs, relating to the Released Claims, which 


were or could have been brought in the Proceedings or otherwise, by any 


Non-Settling Defendant or any other Person or party, against a Releasee, or 


by a Releasee against a Non-Settling Defendant, are barred, prohibited and 


enjoined in accordance with the terms of this section (unless such claim is 


made in respect of a claim by an Opt Out);  


(b) a provision governing the rights of the Plaintiffs and the Settlement Class 


Members to assert claims against the Non-Settling Defendants or named or 


unnamed co-conspirators that are not Releasees in respect of the Proceedings 


or otherwise, provided that under such a provision, if a Court determines 


there is a right of contribution and indemnity or other claim over, whether in 


equity or in law, by statute or otherwise between co-conspirators, the 


Plaintiffs and the Settlement Class Members shall not be entitled to claim or 


recover from the Non-Settling Defendants and/or named or unnamed co-


conspirators that are not Releasees that portion of any damages (including 


punitive damages, if any), restitutionary award, disgorgement of profits, 


interest and costs (including investigative costs claimed pursuant to s. 36 of 


the Competition Act) that corresponds to the Proportionate Liability of the 


Releasees proven at trial or otherwise, in respect of the Proceedings or 
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otherwise, and the Court shall have full authority to determine the 


Proportionate Liability of the Releasees at trial or other disposition of the 


Proceedings, whether or not the Releasees appear at trial or other disposition 


and the Proportionate Liability of the Releasees shall be determined as if the 


Releasees are parties to the Proceedings and any determination by the Court 


in respect of the Proportionate Liability of the Releasees shall only apply in 


the relevant Proceedings and shall not be binding on the Releasees in any 


other proceedings; and  


(c) a provision governing the ability of the Non-Settling Defendants to bring a 


motion to seek discovery of the Brayiannis Defendant for the purposes of the 


continuation of the Proceedings, provided that under such a provision, the 


Brayiannis Defendant shall retain and reserve all of his rights to oppose such 


a motion.  


8.2 Quebec Waiver or Renunciation of Solidarity Order 


(1) The Plaintiffs, the Domfoam Defendants and the Individual Settling Parties agree 


that the Quebec order approving this Settlement Agreement must include an order that 


provides for a waiver or renunciation of solidarity. The waiver or renunciation of 


solidarity order shall be in a form reasonably agreed to by the Plaintiffs, the Domfoam 


Defendants and the Individual Settling Parties, provided that the Quebec Court must take 


notice of the following undertaking and the order must include the following terms: 


(a) a provision that the Plaintiffs in Quebec and the Quebec Settlement Class 


Members expressly waive and renounce the benefit of solidarity with respect 


to any share of liability, including without limitation liability arising from in 


solidum obligations, that can be attributed in any way to the Releasees in 


respect of the Quebec Proceeding (if any), in capital, interest and/or costs; 


(b) a provision that the Plaintiffs in Quebec and the Quebec Settlement Class 


Members expressly waive and renounce, to the Releasees’ exclusive benefit, 


to claim or receive payment from the Non-Settling Defendants or any other 
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person of any amount representing any share of liability that can be attributed 


in any way to the Releasees in respect of the Quebec Proceeding (if any), in 


capital, interests and/or costs; 


(c) a provision that the Plaintiffs in Quebec and the Quebec Settlement Class 


Members release the Non-Settling Defendants and any other person in 


respect of any share of liability that can be attributed in any way to the 


Releasees in respect of the Quebec Proceeding (if any), in capital, interests 


and costs; and 


(d) a provision that the Plaintiffs in Quebec and the Quebec Settlement Class 


Members will bear the Releasees’ share in the contribution in respect of the 


Quebec Proceeding (if any) that would result from the insolvency of a Non-


Settling Defendants or any other Person. 


(2) The Plaintiffs, the Domfoam Defendants and the Individual Settling Parties 


further agree that the Quebec order approving this Settlement Agreement must also 


include a provision that in the event that any person brings an action in warranty or any 


other claim to obtain from the Releasees an amount representing the share of liability 


attributed to the Releasees in the Quebec Proceeding (if any) and the Plaintiffs, the 


Domfoam Defendants, the Individual Settling Parties and the other Releasees are not able 


to obtain the dismissal of such an action or claim through a preliminary motion at first 


instance before the Quebec Court, then the Plaintiffs in Quebec and the Quebec 


Settlement Class Members shall undertake to indemnify the Releasees and to save the 


Releasees harmless in respect of any damage, harm, loss or cost reasonably incurred in 


respect of such action or claim, provided that any such indemnity will only be paid out of 


any present or future undistributed settlement or judgment amount collected from the 


Non-Settling Defendants or named or unnamed co-conspirators or any other person for 


the benefit of the Plaintiffs and the Quebec Settlement Class Members in respect of the 


Quebec Proceeding.  This indemnity shall not affect the ability of the Plaintiffs to seek 


interim distributions of settlement funds subject to court approval. 
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8.3 Material Term 


 The form and content of the bar orders and the waiver or renunciation of 


solidarity order contemplated in sections 8.1 and 8.2 of this Settlement Agreement shall 


be considered a material term of the Settlement Agreement in favour of the Domfoam 


Defendants and the Individual Settling Parties and the failure of any Court to approve the 


bar orders or the waiver or renunciation of solidarity order contemplated herein shall give 


rise to a right of termination by the Domfoam Defendants and the Individual Settling 


Parties pursuant to section 14 of this Settlement Agreement. For greater certainty, and 


notwithstanding any other term of this Settlement Agreement, the Plaintiffs and Class 


Counsel shall not have any right of termination in the event that any Court fails to 


approve the bar order and/or waiver or renunciation of solidarity order contemplated 


herein, or if any Court approves the bar order and/or waiver or renunciation of solidarity 


order contemplated herein in a materially modified form.  


SECTION 9 – EFFECT OF SETTLEMENT 


9.1 No Admission of Liability 


 The Plaintiffs, Class Counsel, the Domfoam Defendants, the Brayiannis 


Defendant and the Individual Settling Parties expressly reserve all of their rights if this 


Settlement Agreement is not approved, is terminated or otherwise fails to take effect for 


any reason. The Plaintiffs, Class Counsel, the Domfoam Defendants, the Brayiannis 


Defendant and the Individual Settling Parties agree that, whether or not this Settlement 


Agreement is finally approved, is terminated, or otherwise fails to take effect for any 


reason, this Settlement Agreement and anything contained herein, and any and all 


negotiations, Documents, discussions and proceedings associated with this Settlement 


Agreement, and any action taken to carry out this Settlement Agreement, shall not be 


deemed, construed or interpreted to be an admission of any violation of any statute or 


law, or of any wrongdoing or liability by any of the Domfoam Defendants, the Brayiannis 


Defendant or the Individual Settling Parties or by any Releasee, or of the truth of any of 


the claims or allegations contained in the Proceedings, the Other Actions or any other 


pleading filed by the Plaintiffs or any other Settlement Class Member.  
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9.2 Agreement Not Evidence 


The Plaintiffs, Class Counsel, the Domfoam Defendants, the Brayiannis 


Defendant and the Individual Settling Parties agree that, whether or not it is terminated, 


this Settlement Agreement and anything contained herein, and any and all negotiations, 


Documents, discussions and proceedings associated with this Settlement Agreement, and 


any action taken to carry out this Settlement Agreement, shall not be referred to, offered 


as evidence or received in evidence in any present, pending or future civil, criminal or 


administrative action or proceeding, except in a proceeding to approve and/or enforce this 


Settlement Agreement, or to defend against the assertion of Released Claims, or as 


otherwise required by law or as provided in this Settlement Agreement.  


9.3 No Further Litigation 


(1) No Plaintiff and no Class Counsel may directly or indirectly participate or be 


involved in or in any way assist with respect to any claim made or action commenced by 


any Person which relates to or arises from the Released Claims, except in relation to the 


continued investigation and prosecution of the Proceedings, or any new proceedings, as 


against any Non-Settling Defendant or any named or unnamed co-conspirators who are 


not Releasees. However, this subsection shall not be operative to the extent that it is 


inconsistent with B.C. Class Counsel’s obligations under Rule 4.7 of the British 


Columbia Professional Conduct Handbook. 


(2) For greater certainty, section 9.3(1) does not apply to the involvement of any 


Person in the continued investigation and prosecution of the Proceedings as against any 


Non-Settling Defendant or any named or unnamed co-conspirators who are not 


Releasees. In addition, section 9.3(1) does not apply in respect of any claim in respect of 


the Domfoam Defendants that may be filed in any creditor protection, restructuring or 


other bankruptcy proceeding in Canada or the U.S. relating to the Domfoam Defendants 


pursuant to section 3 of this Settlement Agreement.  
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SECTION 10 – CERTIFICATION OR AUTHORIZATION FOR SETTLEMENT 


ONLY 


10.1 Settlement Class and Common Issue 


(1) The Parties agree that the Proceedings shall be certified or authorized as class 


proceedings as against the Domfoam Defendants and the Brayiannis Defendant solely for 


purposes of settlement of the Proceedings and the approval of this Settlement Agreement 


by the Courts. 


(2) The Plaintiffs agree that, in the motions for certification or authorization of the 


Proceedings as class proceedings and for the approval of this Settlement Agreement, the 


only common issue that the Plaintiffs will seek to define is the Common Issue and the 


only classes that they will assert are the Settlement Class. The Plaintiffs acknowledge that 


the Domfoam Defendants and the Brayiannis Defendant agree to the definition of the 


Common Issue for purposes of settlement only.  


10.2 Certification or Authorization Without Prejudice in the Event of 
Termination 


In the event this Settlement Agreement is not approved, is terminated in 


accordance with its terms or otherwise fails to take effect for any reason, the Parties agree 


that any prior certification or authorization of a Proceeding as a class proceeding pursuant 


to this Settlement Agreement, or any amended certification of a Proceeding as a class 


proceeding pursuant to this Settlement Agreement, including the definition of the 


Settlement Class and the statement of the Common Issue, shall be without prejudice to 


any position that any of the Parties may later take on any issue in the Proceedings or any 


other litigation.  


SECTION 11 – NOTICE TO SETTLEMENT CLASS 


11.1 Notice Required 


The proposed Settlement Class shall be given the following Notices: (i) Notice of 


Approval Hearings; (ii) Notice of Certification and Settlement Approval; and (iii) 
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termination of this Settlement Agreement if it is terminated after notice provided in 


accordance with (i) above or as otherwise ordered by the Courts.  


11.2 Form, Publication and Distribution of Notice 


(1) The form of the Notices referred to in section 11.1 and the manner of publication 


and distribution shall be as reasonably agreed to by the Plaintiffs and the Domfoam 


Defendants or in such form or manner as approved by the Courts.  


(2) The Plaintiffs, the Domfoam Defendants and the Individual Settling Parties shall 


engage in reasonable efforts to work with the parties to the U.S. Settlement and with the 


Non-Settling Defendants to the Proceedings to coordinate the form, publication and 


distribution of the Notices pursuant to this Settlement Agreement with the provision of 


notice for any other settlements that have or may be reached in the Proceedings or the 


U.S. Proceedings so that, to the extent possible, the Settlement Class receives effective 


notice on a timely basis and at a reasonable cost.  


11.3 Notice of Distribution 


Except to the extent provided for in this Settlement Agreement, the form of notice 


in respect to the administration of this Settlement Agreement and the Distribution 


Protocol shall be determined by the Courts on motions brought by Class Counsel.  


SECTION 12 – ADMINISTRATION AND IMPLEMENTATION 


12.1 Mechanics of Administration 


Except to the extent provided for in this Settlement Agreement, the mechanics of 


the implementation and administration of this Settlement Agreement and the Distribution 


Protocol shall be determined by the Courts on motions brought by Class Counsel. 
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12.2 Information and Assistance 


(1) The Domfoam Defendants will make reasonable efforts to compile a list of the 


names and addresses of Persons in Canada who purchased Foam Products from the 


Domfoam Defendants in Canada during the Settlement Class Period.  


(2) The information required by section 12.2(1) shall be delivered to Class Counsel 


within thirty (30) business days of the Execution Date.  


(3) Class Counsel may use the information provided under section 12.2(2) to advise 


Persons in Canada who purchased Foam Products from the Domfoam Defendants in 


Canada during the Settlement Class Period of this Settlement Agreement and the date of 


the Approval Hearings before the Courts. 


(4) If this Settlement Agreement is not approved, terminated, or otherwise fails to 


come into effect, all information provided by the Domfoam Defendants pursuant to 


section 12.2(2) shall be returned or destroyed forthwith in accordance with section 


14.2(1)(f), no record of the information so provided shall be retained by Class Counsel in 


any form whatsoever, and the information so provided may not be used or disclosed, 


directly or indirectly, in any form or manner by Class Counsel or by any Person to whom 


Class Counsel has disclosed such information.  


SECTION 13– CLASS COUNSEL FEES AND ADMINISTRATION EXPENSES 


(1) The Escrow Agent shall pay the reasonable costs of the notices referred to in 


section 11 of this Settlement Agreement, any reasonable costs associated with receiving 


the written elections to opt out and the costs of the Escrow Agent from the Trust 


Account.  


(2) Class Counsel may seek the Courts’ approval to pay Class Counsel Fees and 


Administration Expenses contemporaneous with seeking approval of this Settlement 


Agreement, or at such other time as they shall determine in their sole discretion, provided 


that Class Counsel agree that they shall not be paid Class Counsel Fees from the 


Settlement Amount in the event this Settlement Agreement is not approved, is terminated 
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or otherwise fails to take effect, provided that they may seek payment of professional fees 


in respect of their representation of the Plaintiffs from the ISP Release Payment 


contemplated by sections 14.2(1)(g)(A) and 14.4 of this Settlement Agreement. The 


Domfoam Defendants, the Brayiannis Defendant and the Individual Settling Parties shall 


take no position with respect to Class Counsel’s motion for payment of Class Counsel 


Fees.  


(3) Except as provided in sections 13(1) and 13(2), Class Counsel Fees and 


Administration Expenses may only be paid out of the Trust Account after the Effective 


Date.  


(4) The Domfoam Defendants, the Brayiannis Defendant and the Individual Settling 


Parties shall not be liable for any fees, disbursements or taxes, including but not limited 


to Class Counsel Fees and any fees, disbursements or taxes of Class Counsel’s, the 


Plaintiffs’ or the Settlement Class Members’ respective lawyers, experts, advisors, 


agents, or representatives.  


SECTION 14  - TERMINATION OF SETTLEMENT AGREEMENT  


14.1 Right of Termination 


(1) The Plaintiffs and Class Counsel shall have the right to terminate this Settlement 


Agreement, in the event that: 


(a) any Court declines to certify or authorize a Settlement Class or the Settlement 


Class, and the Court’s order or judgment has become a Final Order; 


(b) any Court declines to approve this Settlement Agreement or any material 


term or part hereof, and the Court’s order or judgment has become a Final 


Order; 


(c) any Court approves this Settlement Agreement in a materially modified form, 


subject to the provisions of this Settlement Agreement governing materiality, 


and the Court’s order or judgment has become a Final Order;  
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(d) the Domfoam Defendants do not make an application for creditor protection 


and/or insolvency relief in Canada and/or in the U.S., including but not 


limited to an application under the Companies’ Creditors Arrangement Act, 


the Bankruptcy and Insolvency Act, the U.S. Bankruptcy Code and/or related 


legislation in Canada or the U.S., within thirty (30) days of the Execution 


Date; or 


(e) any orders approving this Settlement Agreement made by the Ontario Court, 


the B.C. Court or the Quebec Court do not become Final Orders.  


(2) The Domfoam Defendants and/or the Individual Settling Parties shall further have 


the right to terminate this Settlement Agreement in the event:  


(a) any Court declines to certify or authorize a Settlement Class or the Settlement 


Class, and the Court’s order or judgment has become a Final Order; 


(b) any Court declines to approve this Settlement Agreement or any material 


term or part hereof, and the Court’s order or judgment has become a Final 


Order; 


(c) any Court approves this Settlement Agreement in a materially modified form, 


subject to the provisions of this Settlement Agreement governing materiality, 


and the Court’s order or judgment has become a Final Order;  


(d) any orders approving this Settlement Agreement made by the Ontario Court, 


the B.C. Court or the Quebec Court do not become Final Orders;  


(e) the form and content of any of the Final Orders approved by the B.C. Court, 


the Ontario Court and the Quebec Court fails to comply with sections 2.4(2) 


and 2.4(3) of this Settlement Agreement;  


(f) the form and content of any of the Final Orders approved by the B.C. Court, 


the Ontario Court and the Quebec Court fails to comply with sections 7.1, 


7.2, 7.3, 8.1 and 8.2 of this Settlement Agreement; or 







- 59 - 


 


(g) the Confidential Opt Out Threshold is exceeded and the Domfoam 


Defendants and/or the Individual Settling Parties provide written notice of 


termination in accordance with section 6.3(2) of this Settlement Agreement.  


(3) To exercise a right of termination under section 14.1(1) or 14.1(2), a terminating 


party shall deliver a written notice of termination pursuant to section 15.18 of this 


Settlement Agreement. Upon delivery of such a written notice, this Settlement 


Agreement shall be terminated and, except as provided for in section 14.4, it shall be null 


and void and have no further force or effect, shall not be binding on the Parties, and shall 


not be used as evidence or otherwise in the Proceedings or any litigation. 


(4) Subject to section 14.1(5), any order, ruling or determination made by any Court 


that is not substantially in the form of its respective order annexed as Schedule “B1”, 


“B2” or “B3” shall be deemed to be a material modification of this Settlement Agreement 


and shall provide a basis for the Domfoam Defendants’ termination and/or the Individual 


Settling Parties’ termination of this Settlement Agreement, provided however that the 


Domfoam Defendants and/or the Individual Settling Parties may agree to waive this 


provision.  


(5) Any order, ruling or determination made by any Court with respect to Class 


Counsel Fees and/or Distribution Protocol shall not be deemed to be a material 


modification of all, or a part, of this Settlement Agreement and shall not provide any 


basis for the termination of this Settlement Agreement.  


(6) For greater certainty, the Plaintiffs, Class Counsel, the Domfoam Defendants, the 


Brayiannis Defendant and the Individual Settling Parties acknowledge and agree that they 


shall not rely on any future ruling or proceedings arising from or in connection with the 


pending appeals before the Supreme Court of Canada in respect of Sun-Rype Products 


Ltd. v. Archer Daniels Midland Company (Supreme Court of Canada File #34283) and 


Pro-Sys Consultants Ltd. v. Microsoft Corporation (Supreme Court of Canada File 


#34282) as a ground or basis for terminating this Settlement Agreement pursuant to 


sections 14.1(1) and 14.1(2) or otherwise at law.  
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14.2 If Settlement Agreement is Terminated  


(1) If this Settlement Agreement is not approved, is terminated in accordance with its 


terms or otherwise fails to take effect for any reason, the Plaintiffs, Class Counsel, the 


Domfoam Defendants, the Brayiannis Defendant and the Individual Settling Parties 


agree:  


(a) no motion to certify or authorize any of the Proceedings as a class proceeding 


on the basis of this Settlement Agreement or to approve this Settlement 


Agreement, which has not been decided, shall proceed;  


(b) any order certifying or authorizing any of the Proceedings as a class 


proceeding on the basis of the Settlement Agreement or approving this 


Settlement Agreement shall be set aside and declared null and void and of no 


force or effect, and anyone shall be estopped from asserting otherwise;  


(c) any prior certification or authorization of any Proceedings as a class 


proceeding that has occurred after the date of this Settlement Agreement, 


including the definitions of the Settlement Class and the Common Issue, and 


any prior procedural or substantive ruling in respect of the ongoing 


Proceedings that has occurred after the date of this Settlement Agreement, 


shall be without prejudice to any position that the Domfoam Defendants, the 


Brayiannis Defendant or the Individual Settling Parties may later take on any 


procedural or substantive issue in the ongoing Proceedings or any other 


litigation;  


(d) any appearance, attendance, filing or any other action or step taken by the 


Domfoam Defendants, the Brayiannis Defendant and/or the Individual 


Settling Parties pursuant to or relating to this Settlement Agreement shall be 


without prejudice to any position that the Domfoam Defendants, the 


Brayiannis Defendant and/or the Individual Settling Parties may later take in 


respect of the jurisdiction of the Courts or any other court (with the exception 


of the jurisdiction of the B.C. Court), including a motion by one or more of 
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the Domfoam Defendants, the Brayiannis Defendant and/or the Individual 


Settling Parties seeking to quash service ex juris or to otherwise challenge the 


jurisdiction of the Courts or any other court over such defendant in the 


Proceedings or any other litigation;  


(e) the Parties shall negotiate in good faith to determine a new timetable, if the 


Proceedings are to continue against the Domfoam Defendants, the Brayiannis 


Defendant and/or the Individual Settling Parties;   


(f) within ten (10) days of such termination or failure having occurred, Class 


Counsel shall destroy all Documents or other information provided by the 


Domfoam Defendants, the Brayiannis Defendant and/or the Individual 


Settling Parties as cooperation under this Settlement Agreement, or 


containing or reflecting information derived from such Documents or other 


information, and to the extent that Class Counsel has disclosed any 


Documents or other information provided by the Domfoam Defendants, the 


Brayiannis Defendant and/or the Individual Settling Parties to any other 


person (including Plaintiffs’ experts), shall recover and destroy such 


Documents and other information. Class Counsel shall provide the Domfoam 


Defendants, the Brayiannis Defendant and/or the Individual Settling Parties 


with a written certification by Class Counsel of such destruction. Nothing 


contained in this subsection shall be construed to require Class Counsel to 


destroy any of their work product; and 


(g) each Class Counsel shall forthwith deliver consents in writing to counsel for 


the Domfoam Defendants, the Brayiannis Defendant and/or the Individual 


Settling Parties authorizing the Domfoam Defendants, the Brayiannis 


Defendant and/or the Individual Settling Parties to bring motions before each 


of the Courts for orders:  


(A) directing that the balance of the Settlement Amount in the Trust 


Account less the ISP Release Payment shall be paid to the 


Contributing Individual Settling Parties, in accordance with section 
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14.3 of this Settlement Agreement, and that, subject to any contrary 


order of the Courts, the ISP Release Payment be paid to or held for 


the benefit of the Plaintiffs (individually in their capacity as named 


Plaintiffs only);  


(B) directing that the balance of the proceeds from the Assignment in the 


Trust Account shall be paid to the Domfoam Defendants, in 


accordance with section 14.3 of this Settlement Agreement; 


(C) declaring that this Settlement Agreement to be null and void and of no 


force or effect (except for the provisions set out in section 14.4 of this 


Settlement Agreement); and 


(D) setting aside any order certifying or authorizing the Proceedings as a 


class proceedings on the basis of this Settlement Agreement.  


14.3 Allocation of Monies in the Trust Account Following Termination  


(1) For greater certainty, if this Settlement Agreement is not approved, is terminated 


in accordance with its terms or otherwise fails to take effect for any reason, the Parties 


agree that the Assignment shall be terminated and shall have no legal effect.   


(2) If this Settlement Agreement is not approved, is terminated in accordance with its 


terms or otherwise fails to take effect for any reason, the Escrow Agent shall return to the 


Contributing Individual Settling Parties all monies from the Settlement Amount in the 


Trust Account including all accrued interest less the ISP Release Payment, and shall 


return to the Domfoam Defendants all monies from the proceeds of the Assignment 


received in the Trust Account as of the applicable date including all accrued interest but 


less the costs of the Escrow Agent and the Opt Out Administrator and the Notices that 


have been incurred but not paid to date, provided however, if the proceeds of the 


Assignment received as of the applicable date including all accrued interest are not 


sufficient to cover such costs, then the Escrow Agent may apply or deduct any such 


remaining costs (up to a maximum amount of three-hundred and seventy-five thousand 


Canadian dollars (CAD $375,000)) against the Settlement Amount including all accrued 
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interest less the ISP Release Payment. The Escrow Agent shall remit such monies to the 


Contributing Individual Settling Parties and/or the Domfoam Defendants within thirty 


(30) business days of such termination or event having occurred. The ISP Release 


Payment shall be held or distributed pursuant to the Court’s discretion under section 


14.2(1)(g)(A). 


14.4 Survival of Certain Releases Following Termination 


Notwithstanding sections 14.2 and 14.3 of this Settlement Agreement, in the event 


that the Contributing Individual Settling Parties comply with their obligations of payment 


under section 4.1 of this Settlement Agreement and the Individual Settling Parties and the 


Brayiannis Defendant comply with their obligations of cooperation set out in section 4.5 


of this Agreement prior to the Approval Hearings, but this Settlement Agreement is not 


approved, is terminated in accordance with its terms or otherwise fails to take effect for 


any reason that does not arise as a result from a breach of the Individual Settling Parties 


or the Brayiannis Defendant, and the Courts approve an order under section 14.2(1)(g)(A) 


directing that the ISP Release Payment can be paid to, or held for the benefit of, the 


Plaintiffs (individually in their capacity as named Plaintiffs only), the provisions of 


sections 14.2, 14.3, 14.4 and 14.5 shall apply and bind the Parties, but the Plaintiffs 


excluding Option Consommateurs (individually in their capacity as named Plaintiffs 


only) shall still be deemed to have fully, finally and forever released, relinquished and 


discharged all Released Claims against the Releasees, shall covenant not to sue the 


Releasees with respect to all such Released Claims, and shall be permanently barred and 


enjoined from instituting, commencing or prosecuting any such Released Claims against 


the Releasees so long as the Individual Settling Parties and the Brayiannis Defendant 


continue to provide cooperation pursuant to section 4.5 of this Agreement. Section 7.2 


applies to any release under this section. For greater certainty, nothing in this section 


purports to affect the rights of any other Settlement Class Members as against the 


Individual Settling Parties and the Brayiannis Defendant, and the Individual Settling 


Parties and the Brayiannis Defendant will not object to the addition or substitution of 


plaintiffs to allow for the continuation of the Proceedings as proposed class proceedings, 


will not raise limitations or estoppel arguments as against any other putative member of 
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the Settlement Class arising from this section, nor will they raise conflict of interest 


arguments as against the Plaintiffs or Class Counsel arising from this section, provided 


the Plaintiffs (including Option Consommateurs) and Class Counsel shall not in any 


circumstance use any information or Documents obtained or derived in respect of the 


Individual Settling Parties and the Brayiannis Defendant pursuant to section 4.5 of this 


Settlement Agreement for the purpose of asserting any claims relating to the Released 


Claims against any Releasees in any proceeding or other forum, unless such information 


or Documents are lawfully obtained through other means. 


14.5 Survival of Provisions after Termination 


If this Settlement Agreement is not approved, is terminated in accordance with its 


terms or otherwise fails to take effect for any reason, the provisions of sections 4.5(2), 


4.5(11), 9, 10.2, 11, 12.2(4), 13(1), 14 and 15(18) (and any additional provisions 


governing confidentiality and any addition provisions governing cooperation to the extent 


that there is continuing cooperation) shall survive the termination and continue in full 


force and effect. The definitions and Schedules shall survive only for the limited purpose 


of the interpretation of sections 4.5(2), 4.5(11), 9, 10.2, 11, 12.2(4), 13(1), 14 and 15(18) 


(and any additional provisions governing confidentiality and any additional provisions 


governing cooperation to the extent that there is continuing cooperation) within the 


meaning of this Settlement Agreement, but for no other purposes. All other provisions of 


this Settlement Agreement and all other obligations pursuant to this Settlement 


Agreement shall cease immediately.  


SECTION 15 - MISCELLANEOUS 


15.1 Releasees Have No Liability for Administration  


The Releasees have no responsibility for and no liability whatsoever with respect 


to the administration of the Settlement Agreement or the Distribution Protocol.  
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15.2 Motions for Directions 


(1) Class Counsel, the Domfoam Defendants, the Brayiannis Defendant and/or the 


Individual Settling Parties may apply to the Courts for directions in respect of this 


Settlement Agreement.  


(2) Class Counsel may apply to the Courts for directions in respect of the Distribution 


Protocol.  


(3) All motions contemplated by this Settlement Agreement shall be on notice to the 


Plaintiffs, the Domfoam Defendants, the Brayiannis Defendant and the Individual 


Settling Parties, except for those motions concerned solely with the implementation and 


administration of the Distribution Protocol.  


15.3 Headings, etc. 


In this Settlement Agreement: 


(a) the division of the Settlement Agreement into sections and the insertion of 


headings are for convenience of reference only and shall not affect the 


construction or interpretation of this Settlement Agreement; and 


(b) the terms “this Settlement Agreement”, “hereof”, “hereunder”, “herein” and 


similar expressions refer to this Settlement Agreement and not to any 


particular section or other portion of this Settlement Agreement.  


15.4 Computation of Time 


In the computation of time in this Settlement Agreement, except where a contrary 


intention appears, 


(a) where there is a reference to a number of days between two events, the 


number of days shall be counted by excluding the day on which the first 


event happens and including the day on which the second event happens, 


including all calendar days; and 
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(b) only in the case where the time for doing an act expires on a holiday, the act 


may be done on the next day that is not a holiday. 


15.5 Ongoing Jurisdiction 


(1) Each of the Courts shall retain exclusive jurisdiction over the Proceeding 


commenced in its jurisdiction, the parties thereto and Class Counsel Fees in that 


Proceeding.  


(2) No Party shall ask a Court to make any order or give a direction in respect of any 


matter of shared jurisdiction unless that order or direction is conditional upon a 


complementary order or direction being made or given by the other relevant Court(s) 


with which it shares jurisdiction over that matter. 


(3) Notwithstanding sections 15.5(1) and 15.5(2), the Ontario Court shall exercise 


jurisdiction with respect to implementation, administration, interpretation and 


enforcement of the terms of this Settlement Agreement. Issues related to the 


administration of this Settlement Agreement, the Trust Account, and other matters not 


specifically related to the claim of a Quebec Settlement Class Member or a B.C. 


Settlement Class Member shall be determined by the Ontario Court.  


(4) For the purposes of settlement only and contingent on the approvals by the Courts 


as provided for in this Settlement Agreement, the Domfoam Defendants, the Brayiannis 


Defendant and the Individual Settling Parties agree to submit to the jurisdiction of the 


Courts solely for the purpose of implementing, administering and enforcing this 


Settlement Agreement. The Parties acknowledge and confirm that the Domfoam 


Defendants, the Brayiannis Defendant and the Individual Settling Parties do not attorn to 


the Courts for any other purpose or proceeding and that the Domfoam Defendants, the 


Brayiannis Defendant and the Individual Settling Parties otherwise reserve all of their 


other existing jurisdictional rights. 


(5) The Plaintiffs, the Domfoam Defendants, the Brayiannis Defendant and the 


Individual Settling Parties may apply to the Ontario Court for direction in respect of the 


implementation, administration and enforcement of this Settlement Agreement.  
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15.6 Governing Law 


This Settlement Agreement shall be governed by and construed and interpreted in 


accordance with the laws of the Province of Ontario. 


15.7 Entire Agreement 


This Settlement Agreement, including the Confidential Opt Out Agreement, 


constitutes the entire agreement among the Parties, and supersedes all prior and 


contemporaneous understandings, undertakings, negotiations, representations, promises, 


agreements, agreements in principle and memoranda of understanding in connection 


herewith. None of the Parties will be bound by any prior obligations, conditions or 


representations with respect to the subject matter of this Settlement Agreement, unless 


expressly incorporated herein.  


15.8 Amendments 


This Settlement Agreement may not be modified or amended except in writing 


and on consent of all Parties hereto and any such modification or amendment must be 


approved by the Courts with jurisdiction over the matter to which the amendment relates. 


15.9 Binding Effect 


This Settlement Agreement shall be binding upon, and enure to the benefit of, the 


Plaintiffs, the Domfoam Defendants, the Brayiannis Defendant, the Individual Settling 


Parties, the Settlement Class Members, the Releasors, the Releasees, and all of their 


successors and assigns. Without limiting the generality of the foregoing, each and every 


covenant and agreement made herein by the Plaintiffs shall be binding upon all Releasors 


and each and every covenant and agreement made herein by the Domfoam Defendants, 


the Brayiannis Defendant and the Individual Settling Parties shall be binding upon all of 


the Releasees.  
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15.10 Counterparts 


This Settlement Agreement may be executed in counterparts, all of which taken 


together will be deemed to constitute one and the same agreement, and a facsimile 


signature shall be deemed an original signature for purposes of executing this Settlement 


Agreement. 


15.11 Negotiated Agreement 


This Settlement Agreement has been the subject of negotiations and discussions 


among the undersigned, each of which has been represented and advised by competent 


counsel, so that any statute, case law, or rule of interpretation or construction that would 


or might cause any provision to be construed against the drafter of this Settlement 


Agreement shall have no force and effect. The Parties further agree that the language 


contained in or not contained in previous drafts of this Settlement Agreement, or any 


agreement in principle, shall have no bearing upon the proper interpretation of this 


Settlement Agreement.  


15.12 Language 


(1) The Parties acknowledge that they have required and consented that this 


Settlement Agreement and all related documents be prepared in English; les parties 


reconnaissent avoir exigé que la présente convention et tous les documents connexes 


soient rédigés en anglais. Nevertheless, if required by law or by the Courts, the Domfoam 


Defendants and the Individual Settling Parties shall prepare a French translation of the 


Settlement Agreement including the Schedules at their own expense. The Parties agree 


that such translation is for convenience only. In the event of any dispute as to the 


interpretation or application of this Settlement Agreement, only the English version shall 


govern. 


(2) The cost of translating the Notices, claims forms, Opt Out Forms or other 


documents referenced to or flowing from this Settlement Agreement into French and/or 


any other language shall, in the event such translation is required by law or by the Courts, 


be paid by the Domfoam Defendants and the Individual Settling Parties.  







- 69 - 


 


15.13 Transaction 


The Parties agree that this Settlement Agreement constitutes a transaction in 


accordance with Articles 2631 and following of the Civil Code of Quebec, and the Parties 


are hereby renouncing to any errors of fact, of law and/or of calculation. 


15.14 Recitals 


The recitals to this Settlement Agreement are true and form part of the Settlement 


Agreement. 


15.15 Schedules 


The Schedules annexed hereto form part of this Settlement Agreement. 


15.16 Acknowledgements 


Each of the Parties hereby affirms and acknowledges that: 


(a) he, she or a representative of the Party with the authority to bind the Party 


with respect to the matters set forth herein has read and understood the 


Settlement Agreement; 


(b) the terms of this Settlement Agreement and the effects thereof have been 


fully explained to him, her or the Party’s representative by his, her or its 


counsel; 


(c) he, she or the Party’s representative fully understands each term of the 


Settlement Agreement and its effect; and 


(d) no Party has relied upon any statement, representation or inducement 


(whether material, false, negligently made or otherwise) of any other Party, 


beyond the terms of this Settlement Agreement, with respect to the first 


Party’s decision to execute this Settlement Agreement.  
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15.17 Authorized Signatures 


Each of the undersigned represents that he or she is fully authorized to enter into 


the terms and conditions of, and to execute, this Settlement Agreement. 


15.18 Notice 


Any and all notices, requests, directives, or communications required by this 


Settlement Agreement shall be in writing and shall, unless otherwise expressly provided 


herein, be given personally, by express courier, by postage prepaid mail, by facsimile 


transmission, or by email .pdf files, and shall be addressed as follows:  
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For the Plaintiffs and for Class Counsel in the Proceedings: 
  
Harvey T. Strosberg, Q.C. and 
Heather Rumble Peterson 
 


Ward Branch and 
Luciana Brasil 
 


SUTTS, STROSBERG LLP 
600-251 Goyeau Street 
Windsor, ON N9A 6V4 
 
Tel: 519-258-9333 
Fax: 519-258-9527 
Email: harvey@strosbergco.com  
 hpeterson@strosbergco.com 
 


BRANCH MACMASTER 
1410 – 777 Hornby Street 
Vancouver, BC V7G 3E2 
 
Tel: 604-654-2966 
Fax: 604-684-3429 
Email: wbranch@branmac.com 
 lbrasil@branmac.com 


Daniel Belleau and 
Maxime Nasr 
  
BELLEAU LAPOINTE 
306 Place d’Youville, Suite B-10  
Montreal, QC  H2Y 2B6 
 
Tel: 514-987-6700 
Fax: 514-987-6886 
Email: dbelleau@belleaulapointe.com 
 mnasr@belleaulapointe.com 
 


J.J. Camp, Q.C. and 
Reidar Mogerman 
 
CAMP FIORANTE MATTHEWS 
MOGERMAN 
400 – 856 Homer St. 
Vancouver, B.C. V6B 2W1 
 
Tel: 604-689-7555 
Fax: 604-689-7554 
Email: jjcamp@cfmlawyers.ca  
 rmogerman@cfmlawyers.ca 


  
 
For the Domfoam Defendants: 
 
Christopher P. Naudie 
 
OSLER, HOSKIN & HARCOURT LLP
P.O. Box 50 
1 First Canadian Place 
Toronto, ON  M5X 1B8 
Tel: 416-862-6811 
Fax: 416-862-8666 
Email: cnaudie@osler.com 
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For Tony Vallecoccia and John Howard: 
 
Robert Tanner  
 
TANNER & GUINEY 
130 Adelaide Street West, Suite 3425 
P.O.Box 34 
Toronto, Ontario 
M5H 3P5 
Tel: 416-862-7745 
Fax: 416-862-7874  
Email: rgtanner@tannerguiney.com 
 
 
For Bruce Bradley, Dean Brayiannis, 
Michael Cappuccino, Pietro (Peter) Foti,  
Duke Greenstein, Dale McNeill, James 
William Sproule, Robert Valle and Fred 
Zickmantel: 
 
Jack Berkow 
 
BERKOW COHEN LLP 
141 Adelaide Street West 
Suite 400 
Toronto, Ontario 
M5H 3L5 
Tel: 416-364-4900 
Fax: 416-364-3865 
Email: jberkow@berkowcohen.com 
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DOMFOAM INTERNATIONAL,INC., by its counsel


By:
Name: Osler, Hoskin & Harcourt LLP
Title: CanadianCounsel


VALLE FOAM INDUSTRIES (1995) INC., by its
counsel


By:
Name: Osler, Hoskin & Harcourt LLP
Title: CanadianCounsel


A-Z SPONGE & FOAM PRODUCTS LTD., by its
counsel
By:


Name: Osler, Hoskin & Harcourt LLP
Title: CanadianCounsel


BRUCE BRADLEY


By: '.-lrt(


DEAN BRAYIANNIS


By:
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SCHEDULE “A” 


Proceedings 


# Court and File No. Plaintiffs’ Counsel Style of Cause  


1 Supreme Court of 
British Columbia 
(Vancouver 
Registry) 


(Court File No. 
VLC-S-S-106362) 


Branch MacMaster 
LLP 


Majestic Mattress 
Mfg., Ltd. v. 
Vitafoam 
Products Canada 
Limited et al. 


Vitafoam Products 
Canada Limited, 
Vitafoam Incorporated, 
Hickory Springs 
Manufacturing Company, 
Valle Foam Industries 
(1995) Inc., Domfoam 
International, Inc., A-Z 
Sponge & Foam Products 
Ltd., The Carpenter 
Company, Woodbridge 
Foam Corporation, 
Flexible Foam Products, 
Inc., Scottdel Inc., 
Foamex Innovations, 
Inc., and Future Foam, 
Inc. 


2 Supreme Court of 
British Columbia 
(Vancouver 
Registry) 


(Court File No. S-
106213) 


Camp Fiorante 
Matthews 
Mogerman 


Trillium Project 
Management Ltd. 
v. Hickory 
Springs 
Manufacturing 
Company et al. 


Hickory Springs 
Manufacturing Company, 
Valle Foam Industries, 
Inc., Domfoam 
International, Inc., The 
Carpenter Co., Carpenter 
Canada Co., The 
Woodbridge Group, 
Flexible Foam Products, 
Inc., Scottdel Inc., 
Foamex Innovations 
Canada, Inc., Future 
Foam, Inc., Vitafoam 
Products Canada Limited 
and Vitafoam, Inc. 
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# Court and File No. Plaintiffs’ Counsel Style of Cause  


3 Ontario Superior 
Court of Justice 
(Windsor) 


(Court File No. 
CV-10-15164) 


Sutts, Strosberg “Hi! Neighbor” 
Floor Covering 
Co. Limited v. 
Hickory Springs 
Manufacturing 
Company  


Hickory Springs 
Manufacturing Company, 
Valle Foam Industries 
(1995), Inc., Domfoam 
International, Inc., The 
Carpenter Co., Carpenter 
Canada Co., Woodbridge 
Foam Corporation, 
Flexible Foam Products, 
Inc., Foamex 
Innovations, Inc., Future 
Foam, Inc., Leggett & 
Platt, Inc., Vitafoam 
Products Canada 
Limited, Vitafoam, Inc., 
Dean Brayiannis, Bruce 
Schneider, Robert Magee 
and Michael Lajambe 


4 Ontario Superior 
Court of Justice  
(Windsor) 


(Court File No. 
CV-11-17279) 


Sutts Strosberg “Hi! Neighbor” 
Floor Covering 
Co. Limited v. 
Hickory Springs 
Manufacturing 
Company 


Hickory Springs 
Manufacturing Company, 
Valle Foam Industries 
(1995), Inc., Domfoam 
International, Inc., The 
Carpenter Co., Carpenter 
Canada Co., Flexible 
Foam Products, Inc., 
Foamex Innovations, 
Inc., Future Foam, Inc., 
Leggett & Platt, Inc., 
Mohawk Industries Inc., 
Vitafoam Products 
Canada Limited, 
Vitafoam, Inc., 
Woodbridge Foam 
Corporation, David 
Carson, Louis Carson, 
Dean Brayiannis, Bruce 
Schneider, Michael 
Lajambe and Robert 
Magee 
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# Court and File No. Plaintiffs’ Counsel Style of Cause  


5 Superior Court of 
Québec (Montreal) 


 
(Court File No. 
500-06-000524-
104) 


 


Belleau Lapointe Karine Robillard 
c. Produits 
Vitafoam Canada 
Limitée et al., et 
Vitafoam Inc. 


Produits Vitafoam 
Canada Limitée, and 
Vitafoam Inc. 


 







  


  
 


SCHEDULE “B1” 
 


 
Court File No.  CV-11-15164 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


 
B E T W E E N: 


 
“HI NEIGHBOR” FLOOR COVERING CO. LIMITED 


Plaintiff 
- and - 


 
HICKORY SPRINGS MANUFACTURING COMPANY, 


VALLE FOAM INDUSTRIES (1995), INC., DOMFOAM INTERNATIONAL, INC., 
THE CARPENTER CO., CARPENTER CANADA CO., 


WOODBRIDGE FOAM CORPORATION, FLEXIBLE FOAM PRODUCTS, INC.,  
FOAMEX INNOVATIONS, INC., FUTURE FOAM, INC., 


LEGGETT & PLATT, INC., VITAFOAM PRODUCTS CANADA LIMITED,  
VITAFOAM, INC., DEAN BRAYIANNIS, BRUCE SCHNEIDER,  


ROBERT MACGEE and MICHAEL LAJMABE 
Defendants 


 
Proceeding under the Class Proceedings Act 1992 


 
 


Court File No.  CV-11-17279 
ONTARIO 


SUPERIOR COURT OF JUSTICE 
 


B E T W E E N: 
 


“HI NEIGHBOR” FLOOR COVERING CO. LIMITED 
Plaintiff 


- and - 
 


HICKORY SPRINGS MANUFACTURING COMPANY, 
VALLE FOAM INDUSTRIES (1995), INC., DOMFOAM INTERNATIONAL, INC., 


THE CARPENTER CO., CARPENTER CANADA CO., 
FLEXIBLE FOAM PRODUCTS, INC., FOAMEX INNOVATIONS, INC., FUTURE FOAM, INC., 


VITAFOAM PRODUCTS CANADA LIMITED, VITAFOAM, INC., WOODBRIDGE FOAM 
CORPORATION, DAVID CARSON, LOUIS CARSON,  


DEAN BRAYIANNIS, BRUCE SCHNEIDER,  
MICHAEL LAJMABE and ROBERT MAGEE 


Defendants 
 


Proceeding under the Class Proceedings Act 1992 
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THE HONOURABLE  )                 , the        day 
 )  
JUSTICE LEITCH ) of               , 2011 


 
 


ORDER 
 
 


THIS MOTION made by the Plaintiff in the Ontario Proceedings for an Order approving the 


settlement agreement entered into with the Defendants Domfoam International, Inc., Valle Foam 


Industries (1995) Inc. (the “Domfoam Defendants”) and Dean Brayiannis (the “Brayiannis 


Defendant”), was heard this day at the Court House, 80 Dundas Street, London, Ontario. 


ON READING the materials filed, including the settlement agreement attached to this  


Order as Schedule “A” (the “Settlement Agreement”), and on hearing the submissions of counsel for 


the Plaintiff, counsel for the Domfoam Defendants, counsel for the Brayiannis Defendant and 


counsel for the Non-Settling Defendants in the Ontario Proceedings; and 


AND ON BEING ADVISED that (a) the Plaintiffs in the Ontario Proceedings consent to 


this Order; and (b) the Domfoam Defendants and the Brayiannis Defendant consent to this Order: 


1. THIS COURT ORDERS AND DECLARES that, except to the extent they are modified by 


this Order, the definitions set out in the Settlement Agreement apply to and are incorporated 


into this Order. 


2. THIS COURT ORDERS that the Ontario Proceedings are certified as class proceedings as 


against the Domfoam Defendants and the Brayiannis Defendant for settlement purposes 


only.   


3. THIS COURT ORDERS that the Ontario Settlement Class for the purpose of the Ontario 


Proceedings is defined as: 


All Persons resident in Canada who purchased Foam Products in 
Canada during the Settlement Class Period, except Excluded Persons 
and Persons who are included in the B.C. Settlement Class and the 
Quebec Settlement Class. 


4. THIS COURT ORDERS that “Hi! Neighbor” Floor Covering Co. Limited is appointed as 


the representative plaintiff for the Ontario Settlement Class for the Ontario Proceedings.  
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5. THIS COURT ORDERS that the following issue is common to the Ontario Settlement 


Class for the Ontario Proceedings: 


Did the Domfoam Defendants, or any of them, conspire to harm the 
Settlement Class Members during the Settlement Class Period? If so, 
what damages, if any, are payable by the Domfoam Defendants, or 
any of them to the Settlement Class Members? 


6. THIS COURT ORDERS that any person who wishes to opt out of the Ontario Proceedings 


must do so by sending a written election to opt-out, together with the information required in 


the Settlement Agreement, to the Opt Out Administrator, postmarked on or before the date 


which is sixty (60) days from the date of the first publication of the Notice of Certification 


and Settlement Approval.  


7. THIS COURT ORDERS that any member of the Ontario Settlement Class who has validly 


opted out of the Ontario Proceedings is not bound by the Settlement Agreement and shall no 


longer participate or have the opportunity in the future to participate in the Ontario 


Proceedings.  


8. THIS COURT ORDERS that any member of the Ontario Settlement Class who has not 


validly opted out of the Ontario Proceedings is bound by the Settlement Agreement and may 


not opt out of the Ontario Proceedings in the future.  


9. THIS COURT DECLARES that the Settlement Agreement is fair, reasonable and in the 


best interests of the Ontario Settlement Class. 


10. THIS COURT ORDERS that the Settlement Agreement is hereby approved pursuant to 


s. 29 of the Class Proceedings Act, 1992 and shall be implemented in accordance with its 


terms.   


11. THIS COURT DECLARES that the Settlement Agreement is incorporated by reference 


into and forms part of this Order and is binding upon the representative plaintiff and the 


Ontario Settlement Class.  


12. THIS COURT ORDERS AND DECLARES that, upon the Effective Date, any member of 


the Ontario Settlement Class who does not validly opt out of the Ontario Proceedings shall 
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consent and shall be deemed to have consented to the discontinuance as against the 


Domfoam Defendants of any Other Actions he, she or it has commenced, without costs. 


13. THIS COURT ORDERS AND DECLARES that, upon the Effective Date, any member of 


the Ontario Settlement Class who does not validly opt out of the Ontario Proceedings shall 


consent and shall be deemed to have consented to the dismissal as against the Brayiannis 


Defendant and the other Releasees of any Other Actions he, she or it has commenced, 


without costs and with prejudice. 


14. THIS COURT ORDERS AND DECLARES that, upon the Effective Date, each Other 


Action commenced in Ontario by any member of the Ontario Settlement Class who does not 


validly opt out of the Ontario Proceedings shall be and is hereby discontinued against the 


Domfoam Defendants, without costs.  


15. THIS COURT ORDERS AND DECLARES that, upon the Effective Date, each Other 


Action commenced in Ontario by any member of the Ontario Settlement Class who does not 


validly opt out of the Ontario Proceedings shall be and is hereby dismissed against the 


Brayiannis Defendant and the other Releasees, without costs and with prejudice.  


16. THIS COURT ORDERS AND DECLARES that this Order, including the Settlement 


Agreement, is binding upon each member of the Ontario Settlement Class who does not 


validly opt out of the Ontario Proceedings including those persons who are minors or 


mentally incapable and the requirements of Rules 7.04(1) and 7.08(4) of the Rules of Civil 


Procedure are dispensed with in respect of this action. 


17. THIS COURT ORDERS AND DECLARES that, upon the Effective Date, each Releasor 


has released and shall be conclusively deemed to have forever and absolutely released the 


Releasees from the Released Claims. 


18. THIS COURT ORDERS that each Releasor shall not now or hereafter institute, continue, 


maintain or assert, either directly or indirectly, whether in Canada or elsewhere, on their own 


behalf or on behalf of any class or any other Person, any action, suit, cause of action, claim 


or demand against any Releasee or any other Person who may claim contribution or 


indemnity, or other claims over relief, from any Releasee in respect of any Released Claim or 
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any matter related thereto, except for the continuation of the Proceedings against the Non-


Settling Defendants or named or unnamed co-conspirators that are not Releasees. 


19. THIS COURT ORDERS AND DECLARES that the use of the terms “Releasors” and 


“Released Claims” in this Order does not constitute a release of claims by those Ontario 


Settlement Class Members who are resident in any province or territory where the release of 


one tortfeasor is a release of all tortfeasors. 


20. THIS COURT ORDERS AND DECLARES that each Ontario Settlement Class Member 


who is resident in any province or territory where the release of one tortfeasor is a release of 


all tortfeasors covenants and undertakes not to make any claim in any way nor to threaten, 


commence, or continue any proceeding in any jurisdiction against the Releasees in respect of 


or in relation to the Released Claims. 


21. THIS COURT ORDERS that all claims for contribution, indemnity or other claims over, 


whether asserted, unasserted or asserted in a representative capacity, inclusive of interest, 


taxes and costs, relating to the Released Claims, which were or could have been brought in 


the Proceedings or otherwise, by any Non-Settling Defendant or any other Person or party, 


against a Releasee, or by a Releasee against a Non-Settling Defendant, are barred, prohibited 


and enjoined in accordance with the terms of this Order (unless such claim is made in respect 


of a claim by a Person who validly opts out of the Ontario Proceedings). 


22. THIS COURT ORDERS that if, in the absence of paragraph 21 above, the Ontario Court 


determines that there is a right of contribution and indemnity or other claim over, whether in 


equity or in law, by statute or otherwise: 


(a) the Ontario Plaintiff and the Ontario Settlement Class Members shall not be entitled 


to claim or recover from the Non-Settling Defendants and/or named or unnamed co-


conspirators that are not Releasees that portion of any damages (including punitive 


damages, if any) restitutionary award, disgorgement of profits, interest and costs 


(including investigative costs claimed pursuant to s. 36 of the Competition Act) that 


corresponds to the Proportionate Liability of the Releasees proven at trial or 


otherwise, in respect of the Ontario Proceedings or otherwise;  
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(b) for greater certainty, the Ontario Plaintiff and the Ontario Settlement Class Members 


shall limit their claims against the Non-Settling Defendants and/or named or 


unnamed co-conspirators that are not Releasees, and shall be entitled to recover from 


the Non-Settling Defendants and/or named or unnamed co-conspirators that are not 


Releasees, only those claims for damages, costs and interest attributable to the 


several liability of the Non-Settling Defendants and/or named or unnamed co-


conspirators that are not Releasees to the Ontario Plaintiff and the Ontario Settlement 


Class Members, if any; and 


(c) the Ontario Court shall have full authority to determine the Proportionate Liability of 


the Releasees at the trial or other disposition of the Ontario Proceedings, whether or 


not the Releasees appear at the trial or other disposition and the Proportionate 


Liability of the Releasees shall be determined as if the Releasees are parties to the 


Ontario Proceedings and any determination by the Court in respect of the 


Proportionate Liability of the Releasees shall only apply in the Ontario Proceedings 


and shall not be binding on the Releasees in any other proceedings. 


23. THIS COURT ORDERS that if, in the absence of paragraph 21 hereof, the Non-Settling 


Defendants and/or named or unnamed co-conspirators that are not Releasees would not have 


the right to make claims for contribution and indemnity or other claims over, whether in 


equity or in law, by statute or otherwise, from or against the Releasees, then nothing in this 


order is intended to or shall limit, restrict or affect any arguments which the Non-Settling 


Defendants may make regarding the reduction of any assessment of damages, restitutionary 


award, disgorgement of profits or judgment against them in the Ontario Proceedings.  


24. THIS COURT ORDERS that a Non-Settling Defendant may, on motion to the Ontario 


Court determined as if the Brayiannis Defendant remained a party to the Ontario 


Proceedings, and on at least ten (10) days notice to counsel for the Brayiannis Defendant, 


and not to be brought unless and until the action against the Non-Settling Defendants has 


been certified and all appeals or times to appeal have been exhausted, seek orders for the 


following: 


(a) documentary discovery and an affidavit of documents in accordance with the Rules 


of Civil Procedure O.Reg. 194 from the Brayiannis Defendant; 
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(b) oral discovery of the Brayiannis Defendant, the transcript of which may be read in at 


trial; 


(c) leave to serve a request to admit on the Brayiannis Defendant in respect of factual 


matters; and/or 


(d) the production of the Brayiannis Defendant to testify at trial, with such witness to be 


subject to cross-examination by counsel for the Non-Settling Defendants. 


25. THIS COURT ORDERS that the Brayiannis Defendant retains all rights to oppose such 


motion(s) brought under paragraph 24. Notwithstanding any provision in this Order, on any 


motion brought pursuant to paragraph 24, the Ontario Court may make such orders as to 


costs and other terms as it considers appropriate. 


26. THIS COURT ORDERS that a Non-Settling Defendant may effect service of the motion(s) 


referred to in paragraph 24 above on the Brayiannis Defendant by service on counsel of 


record for the Brayiannis Defendant in the Ontario Proceedings. 


27. THIS COURT ORDERS that for purposes of administration of this Order, this Court will 


retain an ongoing supervisory role and the Domfoam Defendants and the Brayiannis 


Defendant acknowledge the jurisdiction of the Ontario Court solely for the purpose of 


implementing, administering and enforcing the Settlement Agreement, and subject to the 


terms and conditions set out in the Settlement Agreement.  


28. THIS COURT ORDERS that, except as provided herein, this Order does not affect any 


claims or causes of action that any Settlement Class Member has or may have against the 


Non-Settling Defendants or named or unnamed co-conspirators who are not Releasees in this 


action. 


29. THIS COURT ORDERS that the Domfoam Defendants and the Brayiannis Defendant shall 


have no responsibility or liability relating to the administration, investment, or distribution of 


the Trust Account. 


30. THIS COURT ORDERS that the Settlement Amount, plus any proceeds from the 


Assignment or any accrued interest, be held in trust by the Escrow Agent for the benefit of 
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the Settlement Class, pending further order of the Courts, which shall be sought by the 


Plaintiffs on a motion made without notice. 


31. THIS COURT ORDERS that approval of the Settlement Agreement is contingent upon 


approval by the Quebec Court and the British Columbia Court, and the terms of this Order 


shall not be effective unless and until the Settlement Agreement is approved the Quebec 


Court and the B.C. Court.  


32. THIS COURT DECLARES that this Order shall be declared null and void on subsequent 


motion made on notice in the event that the Settlement Agreement is terminated in 


accordance with its terms.  


33. THIS COURT ORDERS that the short-form and long-form of the Notice of Certification 


and Settlement Approval are hereby approved substantially in the form attached respectively 


hereto as Schedules “B” and “C”.  


34. THIS COURT ORDERS that the plan for dissemination for the short-form and long-form 


of the Notice of Certification and Settlement Approval (the “Plan of Dissemination”) are 


hereby approved in the form attached hereto as Schedule “D” and that the Notice of 


Certification and Settlement Approval shall be disseminated in accordance with the Plan of 


Dissemination.   


35. THIS COURT ORDERS AND ADJUDGES that, except as aforesaid, the Ontario 


Proceedings be and are hereby discontinued against the Domfoam Defendant without costs. 


36. THIS COURT ORDERS AND ADJUDGES that, except as aforesaid, the Ontario 


Proceedings be and are hereby dismissed against the Brayiannis Defendant without costs and 


with prejudice. 


Date:  
  
 THE HONOURABLE JUSTICE 
 







 


 
   


  


SCHEDULE “B2” 


 


SUPERIOR COURT 


CANADA 
PROVINCE OF QUEBEC 
DISTRICT OF MONTREAL 


No.:  500-06-000524-104 


DATE:                  2012 
______________________________________________________________________________ 


PRESIDED BY:  THE HONOURABLE , J.S.C. 
______________________________________________________________________________ 
 


OPTION CONSOMMATEURS 
 Petitioner 
and 


KARINE ROBILLARD 
 Designated Person  


vs. 


PRODUITS VITAFOAM CANADA LIMITÉE 


and 


VITAFOAM INC. 


and 


  


 Respondents 


 


 


JUDGMENT 


 


[1] WHEREAS Option consommateurs has brought before this Court a Motion for the 
approval of the settlement agreement entered into notably with the Respondents 
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Domfoam International, Inc., Valle Foam Industries (1995) Inc. and A-Z Sponge & Foam 
Products Ltd. (the “Domfoam Defendants”). 


[2] CONSIDERING the Motion before the Court; 


[3] CONSIDERING the exhibits in the file; 


[4] CONSIDERING also the agreement entered into on , 2012 between notably the 
Petitioner and the Domfoam Defendants, filed as Exhibit  (the “Domfoam 
Transaction”); 


[5] CONSIDERING the submissions of the counsel for the parties and the representations 
made on all sides; 


[6] CONSIDERING Articles 1025, 1045 and 1046 of the Code of Civil Procedure; 


FOR THESE REASONS, THE COURT: 


[7] GRANTS Option consommateur’s Motion for Approval of the Domfoam Transaction; 


[8] DECLARES that the definitions set forth in the Domfoam Transaction apply to and are 
incorporated into this Judgment and, as a consequence, shall form an integral part thereof, 
being understood that the definitions are binding on the parties to the Domfoam 
Transaction, and that the other Respondents, which are Non-Settling Defendants, are in 
no way bound by those definitions except for the purposes of this Judgment;   


[9] AUTHORIZES the bringing of the Quebec Proceeding as a class action as against the 
Domfoam Defendants for settlement purposes only; 


[10] ASCRIBES to Option consommateurs the status of class representative for the purpose 
of exercising the class action on behalf of the Quebec Settlement Class; 


[11] IDENTIFIES the Common Issue as the principal question of fact and of law to be 
treated collectively in the action; 


[12] DECLARES that, subject to all of the other provisions of the present Judgment, the 
Domfoam Transaction is valid, fair, reasonable and in the best interest of the Quebec 
Settlement Class Members, and constitute a transaction within the meaning of 
Article 2631 of the Civil Code of Québec, binding all parties and all members described 
thereto; 


[13] APPROVES the Domfoam Transaction in conformity with Article 1025 of the Code of 
Civil Procedure and DECLARES that it shall be implemented in accordance with its 
terms, but subject to the terms of this Judgment,  


[14] DECLARES that, subject to the other provisions of this Judgment, the Domfoam 
Transaction, in its entirety (including the preamble, the definitions, schedules and 
addendum), is attached to this Judgment as Schedule “A” and shall form an integral part 
of this Judgment and shall be binding on all Parties; 
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[15] DECLARES that, in the event of a conflict or discrepancy between the terms of the 
present Judgment and those of the Domfoam Transaction, the terms of the present 
Judgment shall prevail; 


[16] ORDERS AND DECLARES that, upon the Effective Date, each Releasor has released 
and shall conclusively be deemed to have fully, finally, irrevocably and forever released 
the Releasees from the Released Claims; 


[17] DECLARES that any Quebec Settlement Class Member who makes a claim under the 
Domfoam Transaction shall be deemed to have irrevocably consented to the full and final 
dismissal of all Other Actions he or she instituted against the Releasees, without costs and 
without reservation; 


[18] ORDERS AND DECLARES that this Judgment, including the Domfoam Transaction, 
shall be binding on every Quebec Settlement Class Member who has not validly opted-
out of the action; 


[19] DECLARES that the Plaintiffs in Quebec and the Quebec Settlement Class Members 
expressly waive and renounce the benefit of solidarity with respect to any share of 
liability, including without limitation liability arising from in solidum obligations, that 
can be attributed in any way to the Releasees in respect of the Quebec Proceedings (if 
any), in capital, interest and/or costs; 


[20] DECLARES that the Plaintiffs in Quebec and the Quebec Settlement Class Members 
expressly waive and renounce, to the Releasees’ exclusive benefit, to claim or receive 
payment from the Non-Settling Defendants or any other person of any amount 
representing any share of liability that can be attributed in any way to the Releasees in 
respect of the Quebec Proceeding (if any), in capital, interests and/or costs; 


[21] DECLARES that the Plaintiffs in Quebec and the Quebec Settlement Class Members 
release the Non-Settling Defendants and any other person in respect of any share of 
liability that can be attributed in any way to the Releasees in respect of the Quebec 
Proceeding (if any), in capital, interests and costs; 


[22] DECLARES that the Plaintiffs in Quebec and the Quebec Settlement Class Members 
will bear the Releasees’ share in the contribution in respect of the Quebec Proceeding (if 
any) that would result from the insolvency of a Non-Settling Defendant or any other 
Person; 


[23] DECLARES that in the event that any person brings an action in warranty or any other 
claim to obtain from the Releasees an amount representing the share of liability attributed 
to the Releasees in the Quebec Proceeding (if any) and the Plaintiffs, the Domfoam 
Defendants, the Individual Settling Parties and the other Releasees are not able to obtain 
the dismissal of such an action or claim through a preliminary motion at first instance 
before the Quebec Court, then the Plaintiffs in Quebec and the Quebec Settlement Class 
Members shall undertake to indemnify the Releasees and to save the Releasees harmless 
in respect of any damage, harm, loss or cost reasonably incurred in respect of such action 
or claim, provided that any such indemnity will only be paid out of any present or future 
undistributed settlement or judgment amount collected from the Non-Settling Defendants 



deroses

Highlight
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or named or unnamed co-conspirator or any other person for the benefit of the Plaintiffs 
and the Quebec Settlement Class Members in respect of the Quebec Proceeding, provided 
however that the payment of this indemnity shall not affect the ability of the Plaintiffs to 
seek interim distributions of settlement funds subject to court approval; 


[24] DECLARES that this Court retains an ongoing supervisory role for the purposes of 
executing this Judgment; 


[25] APPROVES the Notices attached to this Judgment as Schedules “B”; 


[26] ORDERS that Notices attached to this Judgment as Schedule “B” shall be published 
according to the notice dissemination plan attached to this Judgment as Schedule “C”; 


[27] DECLARES that the present proceedings are hereby settled with respect to the 
Domfoam Defendants, without costs; 


[28] DECLARES that Domfoam Defendants shall have no responsibility or involvement in 
the administration, investment or distribution of the Trust Account; 


[29] ORDERS that this Judgment is contingent upon the approval by the Ontario Court and 
the B.C. Court and this Judgment shall have no force and effect if such approval is not 
secured in Ontario and British Columbia; 


[30] THE WHOLE without costs. 


 


   
  , J.S.C. 
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SCHEDULE A 


 


 


 


 


 


 


 


 


 


 


See the  «TRANSACTION» at the ______ following pages 
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SCHEDULE B 


 


 


 


 


 


 


 


 


 


 


 


See the «NOTICE» at the______ following pages 
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SCHEDULE C 


 


 


 


 


 


 


 


 


 


 


See the «NOTICE DISSEMINATION PLAN» at the following page 


 


 


 


 







  


 
   


 
 


SCHEDULE “B3” 
 


 
Court File No.  VLC-S-S-106362 


 
IN THE SUPREME COURT OF BRITISH COLUMBIA 


 
B E T W E E N: 


 
MAJESTIC MATTRESS MFG, LTD. 


Plaintiff 
AND: 
 


VITAFOAM PRODUCTS CANADA LIMITED, VITAFOAM INCORPORATED, 
HICKORY SPRINGS MANUFACTURING COMPANY, VALLE FOAM INDUSTRIES 


(1995) INC., DOMFOAM INTERNATIONAL, INC., A-Z SPONGE & FOAM PRODUCTS 
LTD., THE CARPENTER COMPANY, WOODBRIDGE FOAM CORPORATION, 


FLEXIBLE FOAM PRODUCTS, INC., SCOTTDEL INC., FOAMEX INNOVATIONS, 
INC., AND FUTURE FOAM, INC. 


 
Defendants 


 
BROUGHT UNDER THE CLASS PROCEEDINGS ACT, R.S.B.C. 1996, c. 50 


 
Court File No.  S-106213 


 
IN THE SUPREME COURT OF BRITISH COLUMBIA 


 
B E T W E E N: 


 
TRILLIUM PROJECT MANAGEMENT LTD. 


Plaintiff 
AND: 
 


HICKORY SPRINGS MANUFACTURING COMPANY, VALLE FOAM INDUSTRIES, INC., 
DOMFOAM INTERNATIONAL, INC., THE CARPENTER CO., CARPENTER CANADA CO., 


THE WOODBRIDGE GROUP, FLEXIBLE FOAM PRODUCTS, INC., SCOTTDEL INC., 
FOAMEX INNOVATIONS CANADA, INC., FUTURE FOAM, INC., VITAFOAM PRODUCTS 


CANADA LIMITED AND VITAFOAM, INC. 
 


Defendants 
 


BROUGHT UNDER THE CLASS PROCEEDINGS ACT, R.S.B.C. 1996, c. 50 
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ORDER MADE AFTER APPLICATION   


  
                           )                   )  
BEFORE           )                              JUSTICE      )         / /  
                           )     ) 
 


ON THE APPLICATION of the Plaintiffs, Majestic Mattress Mfg. Ltd. and Trillium Project 


Management Ltd.: 


□ coming on for hearing at the Courthouse, 800 Smithe Street, Vancouver, BC on   / / and 
on hearing Ward Branch and Luciana Brasil for the Plaintiff, Majestic Mattress Mfg, Ltd., 
J.J. Camp, Q.C. and Reidar Mogerman for the Plaintiff, Trillium Project Management Ltd., 
Christopher Naudie for the Defendants, Domfoam International, Inc., Valle Foam Industries 
(1995) Inc., A-Z Sponge & Foam Products Ltd., and [ LIST ADDITIONAL COUNSEL ]  


 


1. THIS COURT ORDERS AND DECLARES that, except to the extent they are modified by 


this Order, the definitions set out in the Settlement Agreement attached as Schedule “A” and 


dated  apply to and are incorporated into this Order. 


2. THIS COURT ORDERS that the B.C. Proceedings are certified as class proceedings as 


against the Domfoam Defendants and the Brayiannis Defendant for settlement purposes 


only. 


3. THIS COURT ORDERS that the B.C. Settlement Class for the purpose of the B.C. 


Proceedings is defined as: 


All Persons resident in British Columbia who purchased Foam 
Products in Canada during the Settlement Class Period, except 
Excluded Persons and Persons who are included in the Ontario 
Settlement Class and the Quebec Settlement Class. 


4. THIS COURT ORDERS that Majestic Mattress Mfg, Ltd. and Trillium Project 


Management Ltd. are appointed as the representative plaintiffs for the B.C. Settlement Class 


for the B.C. Proceedings. 


5. THIS COURT ORDERS that the following issue is common to the B.C. Settlement Class 


for the B.C. Proceedings: 
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Did the Domfoam Defendants, or any of them, conspire to harm the 
Settlement Class Members during the Settlement Class Period? If so, 
what damages, if any, are payable by the Domfoam Defendants, or 
any of them to the Settlement Class Members? 


6. THIS COURT ORDERS that any person who wishes to opt out of the B.C. Proceedings 


must do so by sending a written election to opt-out, together with the information required in 


the Settlement Agreement, to the Opt Out Administrator, postmarked on or before the date 


which is sixty (60) days from the date of the first publication of the Notice of Certification 


and Settlement Approval.  


7. THIS COURT ORDERS that any member of the B.C. Settlement Class who has validly 


opted out of the B.C. Proceedings is not bound by the Settlement Agreement and shall no 


longer participate or have the opportunity in the future to participate in the B.C. Proceedings. 


8. THIS COURT ORDERS that any member of the B.C. Settlement Class who has not validly 


opted out of the B.C. Proceedings is bound by the Settlement Agreement and may not opt out 


of the B.C. Proceedings in the future.  


9. THIS COURT DECLARES that the Settlement Agreement is fair, reasonable and in the 


best interests of the B.C. Settlement Class. 


10. THIS COURT ORDERS that the attached Settlement Agreement is approved pursuant to s. 


35 of the Class Proceedings Act, RSBC 1996, c. 50 and shall be implemented in accordance 


with its terms. 


11. THIS COURT DECLARES that the Settlement Agreement is incorporated by reference 


into and forms part of this Order and is binding upon the representative plaintiff and all B.C. 


Settlement Class Members who have not validly opted out of this action.   


12. THIS COURT ORDERS AND DECLARES that, upon the Effective Date, any member of 


the B.C. Settlement Class who does not validly opt out of the B.C. Proceedings shall consent 


and shall be deemed to have consented to the discontinuance as against the Domfoam 


Defendants of any Other Actions he, she or it has commenced, without costs. 







- 4 - 


 
 


13. THIS COURT ORDERS AND DECLARES that, upon the Effective Date, any member of 


the B.C. Settlement Class who does not validly opt out of the B.C. Proceedings shall consent 


and shall be deemed to have consented to the dismissal as against the Brayiannis Defendant 


and the other Releasees of any Other Actions he, she or it has commenced, without costs and 


with prejudice. 


14. THIS COURT ORDERS AND DECLARES that, upon the Effective Date, each Other 


Action commenced in B.C. by any member of the B.C. Settlement Class who does not 


validly opt out of the B.C. Proceedings shall be and is hereby discontinued against the 


Domfoam Defendants, without costs.  


15. THIS COURT ORDERS AND DECLARES that, upon the Effective Date, each Other 


Action commenced in B.C. by any member of the B.C. Settlement Class Member who does 


not validly opt out of the B.C. Proceedings shall be and is hereby dismissed against the 


Brayiannis Defendant and the other Releasees, without costs and with prejudice.  


16. THIS COURT ORDERS AND DECLARES that this Order, including the Settlement 


Agreement, is binding upon each B.C. Settlement Class Member who does not validly opt 


out of the B.C. Proceedings including those persons who are minors or mentally incapable 


and the requirements of Rules 20-2(2) and 20-2(17) of the Supreme Court Civil Rules are 


dispensed with in respect of the B.C. Proceedings. 


17. THIS COURT ORDERS AND DECLARES that instead of releasing the claims against 


the Releasees, upon the Effective Date, each Releasor resident in British Columbia covenants 


not to sue and undertakes not to make any claim in any way nor to threaten, commence, or 


continue any proceeding in any jurisdiction against the Releasees in respect of or in relation 


to the Released Claims. The use of the terms “Releasors”, “Releasees” and “Released 


Claims” in this Order is a matter of form only for consistency with the Settlement 


Agreement. 


18. THIS COURT ORDERS that each Releasor shall not now or hereafter institute, continue, 


maintain or assert, either directly or indirectly, whether in Canada or elsewhere, on their own 


behalf or on behalf of any class or any other Person, any action, suit, cause of action, claim 
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or demand against any Releasee or any other Person who may claim contribution or 


indemnity, or other claims over relief, from any Releasee in respect of any Released Claim or 


any matter related thereto, except for the continuation of the Proceedings against the Non-


Settling Defendants or named or unnamed co-conspirators who are not Releasees or the 


continuation of the Ontario Additional Proceeding against the Non-Settling Defendants or 


named or unnamed co-conspirators that are not Releasees. 


19. THIS COURT ORDERS that all claims for contribution, indemnity or other claims over, 


whether asserted, unasserted or asserted in a representative capacity, inclusive of interest, 


taxes and costs, relating to the Released Claims, which were or could have been brought in 


the Proceedings, the Ontario Additional Proceeding or otherwise, by any Non-Settling 


Defendant or any other Person or party, against a Releasee, or by a Releasee against a Non-


Settling Defendant, are barred, prohibited and enjoined in accordance with the terms of this 


Order (unless such claim is made in respect of a claim by a Person who validly opts out of 


the B.C. Proceedings). 


20. THIS COURT ORDERS that if, in the absence of paragraph 19 above, the B.C. Court 


determines that there is a right of contribution and indemnity or other claim over, whether in 


equity or in law, by statute or otherwise: 


(a) the B.C. Plaintiffs and the B.C. Settlement Class Members shall not be entitled to 


claim or recover from the Non-Settling Defendants and/or named or unnamed co-


conspirators that are not Releasees that portion of any damages (including punitive 


damages, if any) restitutionary award, disgorgement of profits, interest and costs 


(including investigative costs claimed pursuant to s. 36 of the Competition Act) that 


corresponds to the Proportionate Liability of the Releasees proven at trial or 


otherwise, in respect of the B.C. Proceedings or otherwise;  


(b) for greater certainty, the B.C. Plaintiffs and the B.C. Settlement Class Members shall 


limit their claims against the Non-Settling Defendants and/or named or unnamed co-


conspirators that are not Releasees, and shall be entitled to recover from the Non-


Settling Defendants and/or named or unnamed co-conspirators, only those claims for 


damages, costs and interest attributable to the several liability of the Non-Settling 
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Defendants and/or named or unnamed co-conspirators that are not Releasees to the 


B.C. Plaintiffs and the B.C. Settlement Class Members, if any; and 


(c) the B.C. Court shall have full authority to determine the Proportionate Liability of 


the Releasees at the trial or other disposition of the B.C. Proceedings, whether or not 


the Releasees appear at the trial or other disposition and the Proportionate Liability 


of the Releasees shall be determined as if the Releasees are parties to the B.C. 


Proceedings and any determination by the Court in respect of the Proportionate 


Liability of the Releasees shall only apply in the B.C. Proceedings and shall not be 


binding on the Releasees in any other proceedings. 


21. THIS COURT ORDERS that if, in the absence of paragraph 19 hereof, the Non-Settling 


Defendants would not have the right to make claims for contribution and indemnity or other 


claims over, whether in equity or in law, by statute or otherwise, from or against the 


Releasees, then nothing in this order is intended to or shall limit, restrict or affect any 


arguments which the Non-Settling Defendants may make regarding the reduction of any 


assessment of damages, restitutionary award, disgorgement of profits or judgment against 


them in the B.C. Proceedings.  


22. THIS COURT ORDERS that a Non-Settling Defendant may, on motion to the B.C. Court 


determined as if the Brayiannis Defendant remained parties to the B.C. Proceedings and on 


at least ten (10) days notice to counsel for the Brayiannis Defendant, and not to be brought 


unless and until the action against the Non-Settling Defendants has been certified and all 


appeals or times to appeal have been exhausted, seek orders for the following: 


(a) documentary discovery and a list of documents in accordance with the Supreme 


Court Civil Rules from the Brayiannis Defendant; 


(b) oral discovery of the Brayiannis Defendant, the transcript of which may be read in at 


trial; 


(c) leave to serve a notice to admit on the Brayiannis Defendant in respect of factual 


matters; and/or 
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(d) the production of the Brayiannis Defendant to testify at trial, with such witness to be 


subject to cross-examination by counsel for the Non-Settling Defendants. 


23. THIS COURT ORDERS that the Brayiannis Defendant retains all rights to oppose such 


motion(s) brought under paragraph 22. Notwithstanding any provision in this Order, on any 


motion brought pursuant to paragraph 22, the B.C. Court may make such orders as to costs 


and other terms as it considers appropriate. 


24. THIS COURT ORDERS that a Non-Settling Defendant may effect service of the motion(s) 


referred to in paragraph 22 above on the Brayiannis Defendant by service on counsel of 


record for the Brayiannis Defendantsin the B.C. Proceedings. 


25. THIS COURT ORDERS that for purposes of administration of this Order, this Court will 


retain an ongoing supervisory role and the Domfoam Defendants and the Brayiannis 


Defendant acknowledge the jurisdiction of the B.C. Court solely for the purpose of 


implementing, administering and enforcing the Settlement Agreement, and subject to the 


terms and conditions set out in the Settlement Agreement.  


26. THIS COURT ORDERS that, except as provided herein, this Order does not affect any 


claims or causes of action that any B.C. Settlement Class Member has or may have against 


the Non-Settling Defendants or named or unnamed co-conspirators who are not Releasees in 


this action. 


27. THIS COURT ORDERS that the Domfoam Defendants and the Brayiannis Defendant shall 


have no responsibility or liability relating to the administration, investment, or distribution of 


the Trust Account.  


28. THIS COURT ORDERS that the Settlement Amount, plus any proceeds from the 


Assignment and any accrued interest, be held in trust by the Escrow Agent for the benefit of 


the Settlement Class, pending further order of the Courts, which shall be sought by the 


Plaintiffs on a motion made without notice. 


29. THIS COURT DECLARES that approval of the Settlement Agreement is contingent upon 


approval by the Ontario Court and the Quebec Court, and the terms of this Order shall not be 
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effective unless and until the Settlement Agreement is approved the Ontario Court and the 


Quebec Court. 


30. THIS COURT DECLARES that this Order shall be declared null and void on subsequent 


motion made on notice in the event that the Settlement Agreement is terminated in 


accordance with its terms.  


31. THIS COURT ORDERS that the short-form and long-form of the Notice of Certification 


and Settlement Approval are hereby approved substantially in the form attached respectively 


hereto as Schedules “B” and “C”.  


32. THIS COURT ORDERS that the plan for dissemination for the short-form and long-form 


of the Notice of Certification and Settlement Approval (the “Plan of Dissemination”) are 


hereby approved in the form attached hereto as Schedule “D” and that the Notice of 


Certification and Settlement Approval shall be disseminated in accordance with the Plan of 


Dissemination.   


33. THIS COURT ORDERS AND ADJUDGES that, except as aforesaid, the B.C. 


Proceedings be and are hereby dismissed against the Domfoam Defendants without costs and 


with prejudice. 


34. THIS COURT ORDERS AND ADJUDGES that, except as aforesaid, the B.C. 


Proceedings be and are hereby dismissed against the Brayiannis Defendant without costs and 


with prejudice. 


35. THIS COURT ORDERS that the endorsement of this Order by counsel for the Non-


Settling Defendants shall be dispensed with.  
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THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT 


TO EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY 


CONSENT:  


 


      


Signature of lawyer for the Plaintiff,  
Majestic Mattress Mfg, Ltd. 


Ward Branch and Luciana Brasil 


 


 


      


Signature of lawyer for the Plaintiff,  
Trillium Project Management Ltd. 


J.J. Camp and Reidar Mogerman 


 


 


      


Signature of lawyer for the Domfoam Defendants 
 
Christopher Naudie 
 


  By the Court 


        
         
         
       Registrar 
        


        







  


  


 
 


SCHEDULE “C” 
 


CONFIDENTIAL SCHEDULE REGARDING AMOUNTS CONTRIBUTED BY 
CONTRIBUTING INDIVIDUAL SETTLING PARTIES 


 


1. The Contributing Individual Settling Parties shall pay the Settlement Amount to the 


Escrow Agent in accordance with the following respective individual contribution shares: 


 


  


  


  


2. The Parties to the Settlement Agreement respectively agree to keep the contents of this 


Schedule “C” strictly confidential, except where the Parties consent to such disclosure or 


where such disclosure is required by law.   


3. In addition, the Parties to the Settlement Agreement agree to be bound by the 


confidentiality provisions of the Settlement Agreement in respect of the information 


contained in this Confidential Schedule “C”. 












Indexed as:


Ursel Investments Ltd. (Re)


IN THE MATTER OF The Business Corporations Act, R.S.S. 1978
c.B-10


AND IN THE MATTER OF The Business Corporations Act, R.S.A. 1981
c.B-15


AND IN THE MATTER OF The Business Corporations Act, R.S.C. 1985
c.C-44


AND IN THE MATTER OF The Companies' Creditors Arrangement Act,
R.S.C. 1985 c.C-36


AND IN THE MATTER OF Ursel Investments Ltd., Ursel Contractors
Ltd., Vijan General Contractors Ltd., Krane Service Inc., Hawk


Holdings Inc., Websen Technical Products (Canada) Ltd., Nu-Hawk
Distributors Ltd., Specco Construction Products Ltd., and Ursel


Fabricators Ltd., Petitioners, and
Canadian Imperial Bank of Commerce, Applicant, and


Ursel Investments Ltd., Ursel Constructors Ltd., Vijan General
Contractors Ltd., Krane Service Inc., Hawk Holdings Inc.,


Websen Technical Products (Canada) Ltd., Nu-Hawk Distributors
Ltd., and Ursel Fabricators Ltd., Respondents


[1990] S.J. No. 228


2 C.B.R. (3d) 260


25 A.C.W.S. (3d) 469


Q.B. No. 1917 of 1989 J.C.S.


Saskatchewan Court of Queen's Bench
Judicial Centre of Saskatoon


Osborn J.


March 2, 1990


Corporations -- Receivership -- Creditors arrangement -- Interpretation -- "Compromise" or
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"arrangement" -- Companies' Creditors Arrangement Act -- Purpose of Act.


The Ursel group of companies was insolvent and filed a petition under the Companies' Creditors
Arrangement Act to stay all proceedings in respect of the companies under the Bankruptcy Act and
Winding-Up Act. An interim receiver was appointed and the petitioner was ordered to file a formal
plan of compromise or arrangement with its creditors. In the meantime, the petitioner commenced
action against the principal creditor, CIBC, wherein it alleged breach of commitment to provide
financial support. The petitioner subsequently filed a "Reorganization Plan" in which the petitioner
unilaterally determined to set-off its claim for unliquidated damages against the amount owing to
the CIBC. The petitioner then applied for an order for a meeting of the creditors for the purpose of
voting in respect of the reorganization plan.


HELD: Application denied. All previous orders were rescinded. A receiver manager was appointed
to replace the interim receiver. The Plans filed by the petitioner did not suffice either as
compromises or arrangements within the Act. The Plans could not succeed as they excluded the
principal creditor, CIBC.


STATUTES, REGULATIONS AND RULES CITED:


Bankruptcy Act, R.S.C. 1985, c. B-3.
Business Corporations Act, R.S.S. 1978, c. B-10, s. 95.
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, ss. 3, 4, 5, 11.
Companies Act, 1948, (UK), c. 38, s. 206(1).
Interpretation Act, R.S.C. 1985, c. I-21, s. 11.
Winding-Up Act, R.S.C. 1985, c. W-11.


CASES CONSIDERED:


Bank of Nova Scotia v. Sullivan Investments Ltd. et al. (1982) 21 Sask. R. 14.


H.C.R. Clark and W.R. Rooke, for the Petitioners-Respondents.
C.G. Morris, for the Secured Creditor-Applicant.
D.C. Hodson, for Alta Surety Company.


OSBORN J.:-- There are two motions before the Court.


A. Firstly there is a motion by the Ursel group of companies, as petitioners, for an other
under Sections 4 and 5 of the Companies' Creditors Arrangement Act, R.S., c. C-36
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requesting the court to order a meeting of the creditors or class of creditors, and, if the
court so determines, of the shareholders of the company, to be summoned in such
manner as the court directs.


B. Secondly there is a motion by the Canadian Imperial Bank of Commerce, one of the
secured creditors, for an order appointing a receive; and manager.


I propose to deal with these motions in the order set out above.


A. Order for a meeting of the Creditors to be summoned


1. Issue


The issue to be decided is whether, on the basis of the material filed, the petitioners are entitled to
an order of this court directing a meeting of the creditors.


2. Facts


The petitioners collectively are a close-knit group of family-held corporations involved in the
construction business. Adam Ursel is an officer and one of the founding and principal shareholders,
either directly or indirectly, of each of the petitioner companies.


Over the past seven years the Ursel Group has grown rapidly through obtaining larger and more
complex contracts in its Construction Division and the acquisition of companies with which to
expand its Building Products Division. These activities have had a positive impact on the Ursel
Group's revenue but have also strained its cash resources.


In part, as a result of their recent financial difficulties, the operations of the Companies have
become inextricably intertwined. Certain assets are utilized by all of the companies. Some of the
employees work for all of the companies.


The Companies operated quite profitably through their first years of existence, until 1988 when
problems began to be experienced on two substantial contracts, the "City Hospital" contract and the
"St. Paul's Hospital" contract.


Finally realizing that the timing of the collection of their outstanding claims would not permit
them to continue to operate within the confines of their bank lines and cash-flow, they, in March,
1989, contacted Alta Surety Company, their performance bonding company, and requested that it
complete a number of their contract's. An agreement to this effect dated March 22, 1989 was
entered into and signed by the parties, Vijan General Contractors Ltd., Ursel Contractors Ltd., Lois
Ursel and Adam Ursel.


By petition dated May 2, 1989, the petitioners applied ex parte for numerous orders pursuant to,
inter alia, the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36. By a fiat dated May 3,
1989, it was ordered that the Petitioners' application be set over to May 17, 1989, and that notice of
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the Petitioners' applications be given to Canadian Imperial Bank of Commerce (hereinafter referred
to as "CIBC"), the principal secured creditor of the Petitioners. Without deciding the applicability of
sections 2 and 3 of the Companies' Creditors Arrangement Act, it was further ordered, pursuant to
section 11, that:


(a) All proceedings taken or that might be taken, in respect of the companies named
as petitioners in the petition filed on this application, under the Bankruptcy Act
and the Winding-Up Act or either of them, be stayed until this application has
been heard in Chambers on May 17, 1989, or to any adjourned date and a
decision has been handed down on this application, or until any further order.


(b) All further proceedings in any action, suit or proceeding against the petitioner
companies is restrained until May 17, 1989, or until further order.


(c) No suit, action or other proceeding shall be proceeded with or commenced
against the petitioner companies prior to May 17, 1989, except with the leave of
the court.


By debenture dated October 30, 1987, in the principal amount of $2,000,000.00, Hawk Holdings
Inc., Websen Technical Products (Canada) Ltd., Nu-Hawk Distributors Ltd. and Specco
Construction Products Ltd. (hereinafter referred to as "Hawk Group") are jointly and severally
indebted to CIBC in an amount in excess of $886,000.00 as of September 27, 1989. On May 5,
1989, after demand for payment of an cognizant of the said indebtedness; CIBC applied the account
balances of the Hawk Group, totalling $102,024.89, against their joint and several indebtedness to
CIBC.


By debenture dated October 30, 1987, in the principal amount of $5,000,000.00 Ursel
Investments Ltd., Ursel Constructors Ltd. and Ursel Fabricators Ltd. are jointly and severally
indebted to CIBC in an amount in excess of $2,745,000.00 as of September 27, 1989. By virtue of
the said debenture and certain guarantees, Ursel Investments Ltd., Ursel Constructors Ltd., Vijan
General Contractors Ltd. and Krane Service Inc. (hereinafter, together with Ursel Fabricators Ltd.,
referred to as "Ursel Group") are jointly and severally indebted to CIBC for the said amounts of
$866,000.00 and $2,745,000.00. On May 5, 1989, after demand for payment of and cognizant of the
said indebtedness, CIBC applied the account balance of the Ursel Group, totalling $28,294.16,
against their joint and several indebtedness to CIBC.


On May 10, 1989, on the application of the petitioners and with the qualified consent of CIBC,
the fiat dated May 3, 1989, was varied by ordering, inter alia, that Deloitte, Haskins & Sells Limited
be appointed interim receiver of the undertaking, property and assets of the Petitioners until further
order of the Court of Queen's Bench for Saskatchewan (hereinafter referred to as "Court"); that all
persons, firms and corporations be enjoined from discontinuing utility services to the Petitioners
except upon further order of the Court; and that the right of any person, fig or corporation to realize
upon or otherwise deal with any security held on the undertaking, property and assets of the
Petitioners be postponed until further order of the Court. The consent of CIBC was given without
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prejudice to the right of CIBC to challenge the fiat dated May 3, 1989, and the Order dated May 10,
1989.


On May 31, 1989, on the application of the Petitioners and with the consent of CIBC, it was
ordered, inter alia, that the Petitioners are corporations to which the Companies' Creditors
Arrangement Act applies; that the Petitioners be authorized to file with the Court on or before
September 30, 1989, a formal plan of compromise or arrangement between the Petitioners and their
creditors; that all proceedings taken or that might be taken by any of the Petitioners' creditors be
stayed until further order of the Court: that the right of any person, firm or corporation to realize
upon or otherwise deal with any security held on the undertaking, property and assets of the
petitioners be postponed; that no creditor of any of the Petitioners exercise any right of set-off
against any of the debts owing to any of the Petitioners except with leave of the Court: that all
persons, firms and corporations be enjoined from discontinuing utility services to the Petitioners
except upon further order of the Court; that Deloitte, Haskins & Sells Limited be appointed interim
receiver of the undertaking, property and assets of the Petitioners until further order of the Court;
and that liberty be reserved to any and all persons interested to apply to the Court for further or
other order.


On September 29, 1989, on the application of the Petitioners, it was ordered that the date for
filing of the formal plan of compromise or arrangement be extended to November 22, 1989. Also,
on September 29, 1989, CIBC applied for leave to have Clarkson Gordon Inc. appointed as receiver
Manager of the undertaking, property and assets of the Petitioners, which motion was ordered
adjourned until November 22, 1989.


The Petitioners commenced an action against CIBC by Statement of Claim dated November 16,
1989, wherein they allege that CIBC refused to honour its commitments to provide financial support
to the Petitioners; that CIBC failed to give reasonable demand or notice prior to commencing
realization proceedings; and that, in applying the account balances totalling $102,024.89 against the
indebtedness of the Hawk Group and in applying the account balances totalling $28,294.16 against
the indebtedness of the Ursel Group, both on May 5, 1989, CIBC acted in direct and flagrant
violation of the fiat dated May 3, 1989. The Petitioners contend that the alleged actions of CIBC
were the direct cause of their acute financial distress and seek damages in excess of $15,000,000.00;
exemplary, aggravated and punitive damages; and declaration that the Petitioners be released and
discharged from any and all liability to CIBC, and order that CIBC indemnify the Petitioners for
any and all liability of the Petitioners to their unsecured creditors; and an order that CIBC he held in
contempt of Court.


By Notice of Motion dated November 16, 1989, the Petitioners filed with the Court an
Information Circular, a Reorganization Plan in respect of the Hawk Group and a Reorganization
Plan in respect to the Ursel Group. A perusal of the Information Circular and the Reorganization
Plans reveals that the Petitioners unilaterally determined the amount of CIBC's secured claim, for
the purposes of the Companies' Creditors Arrangement Act, by setting off their claim for
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unliquidated damages against the amount owing to CIBC. Hence, the combined effect of the
Information Circular and the Reorganization Plans is to prevent CIBC, without judicial sanction,
from voting in respect of the Reorganization Plans.


Invoking sections 4 and 5 of the Companies' Creditors Arrangement Act, the Petitioners now ask
that the Court order meetings of the classes of creditors, as those classes are defined in the
Information Circular and the Reorganization Plans, for the purpose of voting in respect of the
Reorganization Plans. In response, CIBC asks that the court refuse to order the meetings sought by
the Petitioners; that it conclusively deem the Petitioners to be unentitled to relief pursuant to the
Companies' Creditors Arrangement Act; and that it entertain CIBC's application, adjourned from
September 29, 1989, to have Clarkson Gordon Inc. (now Ernst & Young Inc.) appointed as receiver
manager of the undertaking, property and assets of the Petitioners.


3. Law


The Companies' Creditor Arrangement Act, which I will refer to as the C.C.A.A., poses many
interesting problems and has great potential importance. In spite of this, it has received little
attention in either Canadian legal literature or the decisions of the courts. This Act was passed
during the depression to provide a means by which an insolvent company could avoid or get out of
bankruptcy by composing or rearranging the rights of its shareholders and creditors, and thereby
maintain its going concern value. This process is called "reorganization". (See Reorganizations
Under the Companies' Creditors Arrangement Act by Stanley E. Edwards, The Canadian Bar
Review, 1947, Vol. XXV page 587).


A close reading of the Act indicates that the court has an opportunity to see and deal with the
proposal at only three points. The first of these occurs when an application is made under Sec. 11
for an order staying all proceedings taken or that right be taken in respect of the company under the
Bankruptcy Act and the Winding-up Act or either of them and further restraining further
proceedings in any action, suit or proceeding against the company. The second occurs when the
application is made to direct the meetings and the third occurs when the scheme is brought back to
it for final sanction.


The first stage is a qualifying stage. The court here concerns itself mainly with the requirements
of Sec. 3 of the Act and whether the companies, on the basis of the material filed, come within the
restrictive provisions of Sec. 3 in order to obtain the benefit of the Act. In this case the companies
have met the minimum requirements of Sec. 3 and were properly entitled to the order made on May
31, 1989 which provided that the Petitioners were corporations to which the C.C.A.A. applies; that
the Petitioners be authorized to file with the court on or before September 30, 1989, a formal plan of
compromise or arrangement between the Petitioners and their creditors.


The second stage occurs when the application is made under Sec. 4 and 5 of the Act to direct the
meetings and it is at this stage that we must direct our attention to all the material filed to date in
order to determine the main issue between the Petitioner companies and their principal secured
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creditor.


Counsel for the Companies argued that Sec 4 and 5 of the Act does not contemplate the Court
involving itself in a consideration of the merits of the Plan or the fairness of the Plans at this stage
but should order the meetings to be held and then become involved when the application is made
under Sec. 6, which will occur after the meetings have been held and the votes taken and the
compromise or arrangement is submitted to the Court to be sanctioned.


Counsel for CIBC, the principal secured creditor, argued that the Court should consider all of the
material filed to date and on the basis of that material decide whether a compromise or arrangement,
within the meaning and intent of the Act has been proposed between the debtor company and its
secured and unsecured creditors or any class of them which would persuade the Court to exercise
the discretion contained in the word "may" as it appears in Section 4 and 5 of the Act.


In the absence of any decided cases directly on point I must examine the wording of the sections
4 and 5 in light of legislative purpose and intent of the Act along with the ordinary meaning of such
words. The expression "may", as it appears in sections 4 and 5, defines the scope of the Court's
jurisdiction to summon meetings. By virtue of subsection 2(1) ("enactment") and 3(1) and section
11 of the Interpretation Act, R.S.C. 1985, c. I-21, the expression "may", wherever it occurs in
federal enactments, is to be construed as permissive.


Accepting that the Court's jurisdiction to summon meetings is discretionary, the Court should
examine carefully all of the material filed before considering the order sought by the Petitioners.
Recourse to Section 4 of the Companies' Creditors Arrangement Act presupposes the proposal of a
compromise or an arrangement between a debtor company and its unsecured creditors; similarly,
recourse to section 5 presupposes the proposal of a compromise or an arrangement between a debtor
company and its secured creditors. When deciding an application to direct meetings of creditors,
therefore, a court must ensure that, inter alia, the reorganization plan submitted by a debtor
company constitutes a compromise or an arrangement.


Neither the Companies' Creditors Arrangement Act nor the case law construing that Act defines
the phrase "a compromise or an arrangement". In general, statutory language is to be accorded its
grammatical and ordinary meaning, that is, it is to be understood in its proper and most known
signification. Dictionaries assist in deciding the ordinary meaning of statutory language.


The Shorter Oxford English Dictionary on Historical Principles, 3rd ed. (Oxford: Clarendon
Press, 1973), at p. 386, defines the term "compromise" as follows:


Compromise ... 3. Arrangement of a dispute by concessions on both sides; partial
surrender of one's position, for the sake of coming to terms; the terms offered by
either side ...


Webster's New World Dictionary, 2nd ed. (William Collins & World Publishing Co., Inc., 1978),
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at p. 292, similarly defines the term "compromise";


Compromise ... 1. a settlement in which each side gives up some demands or
makes concessions ...


Having regard to dictionary entries, the term "compromise" implies a mutual or consensual
agreement between opposing parties; it implies an adjustment of contested claims by mutual
accommodation or concession.


Of particular significance is Re NFU Development Trust Ltd., [1973] 1 All E.R. 135 (Ch. D.), in
which Brightman J. was called upon to construe subsection 206(1) of the Companies Act 1948, c.
38 (U.K.), the English equivalent of sections 4 and 5 of the Companies' Creditors Arrangement Act.
At p. 140, Brightman J. reasoned:


Section 206 is dealing with what is described as a "compromise or arrangement
... between a company and its creditors ... or between the company and its
members'. The word "compromise' implies some element of accommodation on
each side.


The expression "arrangement" is defined in The Shorter Oxford English Dictionary's on
Historical Principles, 3rd ed., supra, at p. 106:


Arrangement ... 5. A settlement of mutual relations, claims, or matters in dispute
...


Webster's New World Dictionary, 2nd ed., supra, at pp. 76-77, similarly defines the expression
"arrangement":


arrangement ... 5. a settlement or adjustment, as of a dispute, difference, etc ...


Black's Law Dictionary, 5th ed., supra, at p. 100, defines the somewhat comparable phrase
"arrangement with creditors":


Arrangement with creditors. A plan of a debtor for the settlement, satisfaction, or
extension of the time of payment of his debts. Chapter XI of the Federal
Bankruptcy Act (the American equivalent of the Companies' Creditors
Arrangement Act] provides for a device whereby, under the protection and
supervision of the court, a financially troubled business may work out a
composition or extension agreement with its creditors permitting it to stay in
business, rather than going bankrupt.


Having regard to dictionary entries, the expression "arrangement connotes a mutual or consensual
settlement of disputed matters. Again, of particular import is Re NFU Development Trust Ltd.,
supra, in which Brightman J. considered the English equivalent of sections 4 and 5 of the
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Companies' Creditors Arrangement Act. Having rules that the term "compromise" implies some
element of accommodation, Brightman J. continued, at p. 140:


similarly, I think that the word "arrangement' in this section implies some
element of give and take. Confiscation is not my idea of an arrangement. A
member whose rights are expropriated without any compensating advantage is
not, in my view, having his rights rearranged in any legitimate sense of that
expression.


The case law and dictionary entries in respect of the expressions "compromise" and
"arrangement" instruct that any reorganization plan filed by a debtor company pursuant to section 4
or 5 of the Companies' Creditors Arrangement Act must comprise a mutual or consensual
agreement between the company and those of its creditors which the plan purports to bind. They
instruct that any reorganization plan proffered by a debtor company as a compromise or an
arrangement must embody an adjustment of claims effected by mutual accommodation or
concession. Indeed, while the case law in respect of the Companies' Creditors Arrangement Act
does not define the phrase "a compromise or an arrangement", it can be said that the case law does
imply some element of mutual accommodation in the reorganization process. For example, in
Meridian Developments Inc. v. Toronto Dominion Bank; Meridian Developments Inc. vs Nu-West
Group Ltd. (1984) Alta. L.R. (2d) 150 (Q.B.), at p. 155, Wachowich J. commented:


The legislation is intended to have wide scope and allows a judge to make orders
which will effectively maintain the status quo for a period while the insolvent
company attempts to gain the approval of its creditors for a proposed
arrangement which will enable the company to remain in operation for what is,
hopefully, the future benefit of both the company and its creditors.


In Re Northland Properties Limited et al. (1988), 73 C.B.R. (N.S.) 138 (B.C.S.C.), at p. 139,
Trainor J. commented in like fashion:


I made the order, being satisfied, on the material which was then presented to me,
that they should have the opportunity to attempt a reorganization. I was satisfied
that the purpose of the legislation was to permit such an attempt for the benefit
not only for the corporations themselves but also of all of the creditors who were
affected by the business enterprise.


The Reorganization Plans filed by the Petitioners do not suffice either as compromises or
arrangements within the meaning of section 4 and 5 of the Companies' Creditors Arrangement Act.
A comprehensive assessment of the Reorganization Plans proffered by the Petitioners can be
achieved only through careful scrutiny of the Reorganization Plans and the Information Circular. In
deciding the Petitioners' application to direct meetings, which application involves matters of
considerable complexity, the Court is permitted to scrutinize not only the Reorganization Plan but
also the Information Circular; indeed, in order to exercise its discretionary jurisdiction properly, the
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Court ought to be informed fully as to all relevant matters. In Re Dorman, Long and Company,
Limited; In Re South Durham Steel and Iron Company, Limited, [1934] 1 Ch. 635, debtor
companies availing themselves of English reorganization legislation sought judicial sanction of their
compromises or arrangements. With reference to explanatory circulars, Maugham J. stated, at p.
665:


I now pass to an important question--namely, the question in relation to the
explanatory circular sent out by the directors. I think I have already observed that
there is no obligation under the Act to send out such a circular at all ... The
practice being to send out an explanatory circular in such a case, it is, in my
opinion, the duty of the Court very carefully to scrutinize the circular when the
matters involved are matters of considerable difficulty and doubt.


An examination of the Information Circular leads the reader to the conclusion that the Petitioners
are more concerned with conveying the impression that C.I.B.C. is responsible for the financial
state of the companies which existed immediately prior to the application of May 3, 1989. The
Information Circular, which will, if this application is granted, be sent to all unsecured creditors,
contains the following statements:


2.01 These cash demands were to a great degree anticipated by Management and
they had made previous arrangements with the Bank to ensure adequate
financing. It is alleged by the Companies that their current financial situation is a
direct result of the conduct of the Bank described below. The Companies have
commenced an action against the bank seeking damages for refusal by the Bank
to honour its commitments to provide additional financing to the Companies, the
failure of the Bank to give reasonable demand or notice prior to commencing
enforcement and realization proceedings and the disregard by the Bank of an
order of the Court staying all proceedings against the Companies (see Article
3.06).


3.02 Commencing in approximately December, 1988, the Bank reneged on its
agreement to provide increased lines of credit and additional capital financing to
the Companies. Subsequently, and on or about March 17, 1989, the Bank,
without any notice or demand and at a time when the Ursel Group were not in
default under their loan agreements or otherwise, cancelled all of the bank
accounts and operating loans of the Ursel Group.


3.06 Legal Proceedings by the Companies against the Bank


The Companies have recently commenced an action in the Court against the
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Bank. In general terms this action is based on the following allegations:


a) refusal by the Bank to honour its commitment to provide additional financial
support to the Companies;


b) failure to the Bank to give reasonable demand or notice prior to commencing
realization proceedings; and


c) disregard by the Bank of the order of the Court made May 3, 1989 wherein all
proceedings against the Companies were stayed.


It is alleged by the Companies that the unlawful conduct of the Bank was the
direct cause of the Companies' current difficult financial situation and the
Companies have claimed relief against the Bank including:


a) a declaration that the Companies are released and discharged frcm any and all
liability to the Bank;


b) an order that the Bank indemnify the Companies for the liability of the
Companies to their secured creditors;


c) an order that the Bank be held in contempt of Court;
d) damages in excess of $15,000,000; and
d) Exemplary, aggravated and punitive damages."


Page 17 under heading of "notes"


1. The claims of the Bank are subject to a set-off of any damages awarded to the
Companies pursuant to the action commenced against the Bank more fully
described at Article 3.06. The Companies' claim for damages against the Bank is
in excess of $15,000,000.


The Information Circular containing such unproven statements, circulated to all unsecured
creditors of the companies, would lead them to believe that the claim against the bank would result
in all of the claims of the unsecured creditors being paid out of the anticipated damage award.


The Information Circular presents only the Petitioners' version of the facts, yet Sec. 4 and 5 of the
Act refers to a compromise or an arrangement between the debtor company and its secured
creditors. The Act does not contemplate that the Court will order a meeting of the creditors when
there exists such a definite conflict between the companies and the principle creditor.


The allegations made by Thomas Bauman in his affidavit of December 4, 1989 merit
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consideration if only to show the facts that existed prior to May 3, 1989. These allegations are not
contained in the Information Circular and will not be made available to the unsecured creditors.


The following paragraphs are taken from the Bauman affidavit and, although Adam Ursel and
Lou Ursel in their respective affidavits of January 3, 1990 attempted to justify the Bauman
allegations they did not deny them. The Bauman allegations remain uncontradicted. Excerpts from
the Bauman affidavit:


"8. That as a result of concerns that CIBC was having with the operating of the Ursel
line of credit, at the regional office level, CIBC advised the Ursels that a full
review of their financial affairs would have to be conducted and CIBC requested
Clarkson Gordon Inc. in February, 1989 to review and assess the financial
position of the companies, assess the security value to CIBC and review the
companies' contracts. As a result of the investigations made by Clarkson Gordeo
Inc., who had access to and examined the records of all the companies, they
determined that the financial information given by the companies to CIBC was
wrong and misleading.


19. That I am advised by Clarkson Gordon Inc. that at a time when the principals of
the companies were saying that the companies were cash deficient and requesting
increased operating lines from CIBC the shareholders were bleeding the
companies.


20. That the records of the Ursel companies disclose that the shareholders, Lou
Ursel, Adam Ursel and Don Hnatuk, and their wives, draw out of the companies
from October 1, 1987, to April 30, 1989, the sum of $1,044,193.43 at a time
when they knew or ought to have known that the companies were having or
would have cash flow problems and were undercapitalized. Of this amount the
sum of approximately $240,000.00 was used to reduce the personal indebtedness
of the shareholders to Lloyds Bank. Of the $1,044,193.43,the sum of
$204,785.82 was withdrawn from the companies by the said shareholders and
their wives between October, 1988 and February, 1989, a time when the
companies were short of operating funds and needed all their cash to meet their
pressing liabilities, and therefore to the detriment of both its secured and
unsecured creditors. of the said $204,785.82 the sum of $21,000.00 was used to
reduce the shareholders' personal liability to CIBC.


21. That I am advised by Clarkson Gordon Inc. that at a time when the Ursel
companies were requesting additional financing, that the companies, in addition
to the amounts referred to in paragraph 20, advanced to Don Hnatuk on February
8, 1989, the sum of $71,430.00.


22. That I am advised by Clarkson Gordon Inc. that Ursel Constructors at a critical
time paid the tax liabilities of Ursel Fabricators, in the sum of $75,000 to
Revenue Canada as follows: $25,000.00 in February, 1989, $25,000.00 in March,
1989, and $25,000.00 in April, 1989. I am informed by Clarkson Gordon Inc.
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that Ursel Fabricators is a defunct company, no longer carrying on business and
has no assets and no ability to repay $75,000.00 to Ursel Constructors. This
money was paid by Ursel Constructors at a time when Lou and Adam Ursel
knew that the Ursel companies had cash flow problems.


23. That I am advised by Clarkson Gordon Inc. that in the course of their review,
they determined that two computers valued at $14,532 which had been shown as
assets of Ursel Constructors, having been purchased and paid for by Ursel
Constructors, were removed from the Ursel companies' premises and are being
claimed as personal assets of Lou Ursel and Kathy Ursel-Hnatuk.


24. That on page 13 of Schedule C of the Information circular filed by the petitioners
under Material Contracts it states that:


(1) The mortgage granted by Lou Ursel to Ursel Constructors with a balance
of $85,000 owing is subject to a set-off for employee compensation in the
amount of $75,000 by Lou Ursel; and


(2) that a mortgage granted by Kathy Ursel-Hnatuk with a balance owing of
$70,000 is subject to a set-off for employee compensation in the amount of
$40,000 by Kathy Ursel-Hnatuk.


25. That the audited financial statement of the Ursel companies dated September,
1988 show that the said mortgages referred to in paragraph 24 are outstanding
with no set offs, and the Ursel companies' first proposal in regard to its
indebtedness to CIBC dated March 19, 1989, states, that "the mortgage
receivable (the said mortgages) would be financed with an outside financial
institution and repaid to the company in the amount of $156,673.00".


26. That in the Ursel companies' second proposal to CIBC on March 29, 1989, the
company stated "Ursel would dispose of the mortgage receivables within four
months for the amount of $156,673.00 which would be applied to Ursel loans (at
CIBC)".


27. That I am advised by Clarkson Gordon Inc. that as of March 31, 1989, there were
no wages or other employee compensation due by Ursel Constructors to Lou
Ursel and Kathy Ursel-Hratuk; accordingly either the written information given
to CIBC and Clarkson Gordon Inc. by Lou Ursel regarding the mortgages was
false and misleading or this employee compensation must have accrued since
March 31, 1989, which in such event it would then be contrary to the court order
of May 31, 1989, which states in paragraph 16(f) that no remuneration shall be
paid to the officers and directors of the petitioners except Don Hnatuk.


28. That in any event Lou Ursel was employed by and receiving compensation from
Alta Surety pursuant to an agreement made between the petitioners and Alta
Surety Company dated March 22, 1989, whereby Lou Ursel was being paid
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$4,000 per month.
31. That as a result of the investigations made by CIBC and Clarkson Gordon Inc. it


was determined that the Ursel companies were in hopeless financial shape, and
CIBC immediately began discussions with the principals of the companies,
Adam and Lou Ursel, to resolve matters. That I am informed that the series of
meetings were held with the principals of the companies, their accounting and
legal advisors, over a period of five weeks from March 14, 1989, to April 21,
1989. At the final meeting an agreement was reached with CIBC whereby CIBC
would appoint a monitor to monitor the affairs of the Hawk Group and Krane
Service Inc. and that there would be an orderly liquidation of the Ursel
companies' assets by CIBC using the services of a receiver and Lou and Adam
Ursel. Documents were prepared by CIBC's solicitors for execution by the
companies to reflect the agreement and were delivered to the companies'
solicitors for execution by the companies but the companies have subsequently
refused to implement or be bound by the said agreement and have neglected and
refused to execute documents reflecting the said agreement."


Adam Ursel in his affidavit of January 3, 1990 responded to the Bauman affidavit as follows:


"13. ... The improved financial performance projected is a result of the fact that the
Hawk Group has dramatically reduced its overhead expenses, and assuming that
sales recover to the same levels as they were in 1988, it is my opinion and belief
that the Hawk Group could easily afford the financing costs and be able to have
additional cash available for distribution amongst its trade creditors as is
indicated by the projection. Given the Court Proceedings that have been
commenced by the Petitioners against the CIBC, it is Suite possible that there
will be no financing costs to take into consideration and, in fact, there may be
funds available for unsecured creditors depending on the damages that the Hawk
Group is able to prove at trial."


Lou Ursel in his affidavit of January; 3, 1990 responded to the Bauman affidavit as follows:


"21. That in response to paragraphs 19 and 20 of the Bauman Affidavit, I disagree
completely with the statement that the shareholders were "bleeding the
companies". During the 1988 fiscal year of Ursel Investments Ltd. ended
September 30, 1988, Ursel Investments Ltd. made a pre tax operating profit of
$345,439.00 as indicated in the Corporate Statement of Earnings which is
attached and marked as Exhibit "M" to this my Affidavit. In accordance with the
normal accrual of management bonuses suggested by our auditor, $311,000.00
was allocated. The subsurface soil contracts on the City Hospital Project only
became apparent to the Ursel Group in late September of 1988 and was only
considered to be a problem towards the end of November, 1988. The problems
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with the St. Paul's Hospital Project only became apparent in late November of
1988. Up to the end of November, 1988, the Ursel Group did not have a cash
flow problem and was operating under the impression that it had a $2,000,000.00
line of credit available. Cash flow problems only became apparent when the
CIBC advised us that the increased line of credit of Ursel Investments Ltd. had
not received "formal" approval. As and from the 1st day of December, 1989,
(SIC) to the 3rd day of May, 1989, the principals of the Ursel Group, being
myself, my father, Adam Ursel, my mother, Viola Ursel, my sister, Kathy
Ursel-Hnatuk and my brother-in-law, Don Hnatuk, received total remuneration of
$332,787.27. Of this amount $16,896.06 went to tax shelters with the full
knowledge of the CIBC; $4,787.65 was paid for life insurance premiums with the
full knowledge of the CIBC; $215,256.86 was accrued to the Receiver General
for Canada for income taxes for the prior year but has never been paid and forms
part of the claim of Revenue Canada; $82,813.34 was for personal use and
$13,033.35 was withheld by the Ursel Group to cover the purchase of 2
computers by myself and my sister. With respect to the sum of $240,000.00 paid
to Lloyds Bank, the CIBC was aware of the indebtedness to Lloyds Bank in the
amount of $740,000.00 for tax shelters prior to entering into the Commitment
Letter. The CIBC was only prepared to allow a maximum debt in the tax shelter
of $250,000.00 and knew that funds from the Ursel Group would be used to pay
down the debt. The majority of the excess debt to Lloyds Bank above the level of
$250,000.00 was paid out by December of 1987. By letter dated the 10th day of
December, 1987 a copy of which is attached as Exhibit "N" to this my Affidavit,
the CIBC paid out the remaining portion of the tax shelter loan to Lloyds Bank
(referred to as the "V.G.B. and Associates") in the amount of $250,000.00."


Counsel for the Bank argued that the Court should decline to order the meetings sought by the
Petitioners because they filed with the Court two Reorganization Plans in respect of nine
corporations. As a matter of procedure it would have been preferable for the Petitioners to have
applied to the Court for leave to file two organizational plans instead of the one plan contemplated
in the May 31, 1989 order. It is not necessary to decide this point at this time as it has little bearing
on deciding whether or not a meeting of the creditors is ordered.


Stanley E. Edwards in his article "Reorganizations Under the Companies' Creditors Arrangement
Act" which appeared in The Canadian Bar Review, Vol. XXV, page 587 outlined the main
problems which counsel and the courts will face in applying the Act. This article suggests that The
Court before it orders a meeting of the creditors under Sec. 4 and 5 of the Act must first be satisfied
that:


(a) The companies should be kept going despite insolvency.
(b) The public has an interest in the continuation of the enterprise, particularly if the


companies supply commodities or services that are necessary or desirable to
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large numbers of consumers, or if they employ large numbers of workers who
would be thrown out of employment by its liquidation.


(c) The plan of reorganization is so framed that it is likely to accomplish its purpose.
(d) The plan should embrace all parties, if possible, but particularly secured


creditors.
(e) The reorganization plan should be fair and equitable as between the parties.


Applying these guidelines to the facts of this proposed Reorganization Plan I have concluded as
follows:


(a) The Petitioners by proposing two plans of reorganization have divided the debtor
companies in to two categories. One category ie: the Ursel Group will be continued in
accordance with Article I of the Plan as follows:


ARTICLE I - PURPOSE AND EFFECT OF PLAN


1.01 Purpose of Plan. The purpose of this Plan is:


(a) to permit the Ursel Group to remain in possession of the crane rental and leasing
business and the undertaking property and assets associated therewith to continue
to carry on that business, as reorganized;


(b) with respect to the construction business, the purpose is to permit the orderly and
cost-effective liquidation of the property and assets used in that business in order
to repay the Creditors associated therewith as their interests appear and permit
the Ursel Group to realize the maximum benefit from the Construction Claims
that remain unsettled: and


(c) to permit the Ursel Group, by invoking this Plan, to pay each Creditor as much or
more on account of its Claim, calculated on a net present value basis, than would
be paid on a liquidation of the assets of the Ursel Group under proceedings
available to wind-up the affairs or liquidate the assets of insolvent debtors or
other proceedings which might be initiated by Creditors to recover their Claims
or to enforce security granted to them by the Ursel Group.


1.02 Effect of Plan. This Plan involved the amalgamation and restructuring of
certain of the Ursel Group and the sale and transfer of assets among certain of the
Ursel Group. If this Plan is approved by the Creditors as required by the Acts and
thereafter sanctioned by the Court, this Plan will be binding on the Ursel Group
and its Creditors.


The other category ie: The Hawk Group will be continued in accordance with Article I of the
Plan as follows:
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ARTICLE I - PURPOSE AND EFFECT OF PLAN


1.01 Purpose of Plan. The purpose of this Plan is:


(a) to permit the Hawk Group to remain in possession of their building supply
business and the undertaking, property and assets associated therewith to
continue to carry on that business, as reorganized; and


(b) to permit the Hawk Group, by involving the Plan, to pay each Creditor as much
or more on account of its Claim, calculated on a net present value basis, than
would be paid on a liquidation of the assets of the Hawk Group under
proceedings available to wind-up the affairs or liquidate the assets of insolvent
debtors or other proceedings which might be initiated by Creditors to recover
their Claims or to enforce security granted to them by the Hawk Group.


1.02 Effect of Plan. This Plan involves the amalgamation and restructuring of the
Hawk Group and the amendment of certain terms of the Hawk Groups'
obligations. If this Plan is approved by the Creditors as required by the Acts and
thereafter sanctioned by the Court, this Plan will be binding on the Hawk Group
and its Creditors.


The two Plans put forward by the Petitioners will result in one group of companies being wound
up after the assets have been liquidated and the other group of companies being continued in the
building supply business indefinitely. To accomplish this the companies would have to continue to
use the bank's security and attempt to defeat the claim of the bank by way of a set off of anticipated
damages from the lawsuit commenced after the court order was obtained to prepare and file a
Reorganization Plan.


I have concluded that the continuation of these companies cannot be justified by either the
provisions or the intent of the Companies' Creditors Arrangement Act.


(b) It has not been shown by the material filed that the public has any interest in the
continuation of the enterprise. The companies do not provide essential services and do
not employ a large number of workers. The continuation of these companies will
benefit only the Ursel family members.


(c) The Plan of Reorganization as it is presently framed is not likely to accomplish its
purpose as the principal creditor has been excluded from participation in the Plan.
Throughout the Information Circular reference is made to the result of the lawsuit to
the success of the Plan. This Court cannot forecast the result of any lawsuit, much less
this one.


(d) The Plan cannot succeed as it does not embrace all parties, particularly the principal
secured creditor. The debtor companies by suing the principal secured creditor for
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$15,000,000.00 and then indicating in the Information Circular that it intended to set
off against the secured claim the amount of the unproven claim in damages showed
lack of good faith and will result in the principal secured creditor voting against the
plan.


Supportive of the conclusion is Re United Maritime Fisherman Co-Co: Re Bluenose Fisheries
Limited (1988), 68 C.B.R. (N.S.) 170 (N.B.Q.B.), at pp 172-173, where Landry J. reasoned:


All evidence pointed to the fact that the proposed restructuring cannot succeed
and that there is absolutely no hope that the contemplated plan of arrangement or
compromise will be accepted in accordance with the Companies' Creditors
Arrangement Act...


Since the restructuring cannot succeed, the normal course of action would be for
the court to rescind the 1st December, 1987 order [which order declared that the
debtor companies were corporations to which the Companies' Creditors
Arrangement Act applied, authorized the debtor companies to file a formal plan
of compromise or arrangement, stayed all actions, suits and proceedings by the
creditors or the debtor companies and appointed an interim receiver].


(e) On careful examination of the Reorganization Plans, as to their propriety or
impropriety, their fairness or unfairness, the inescapable conclusion is that they are
devised for the sole benefit of a select few, namely shareholders, directors and officers
of the Petitioners. They are grossly unfair to the principal secured creditor, namely,
CIBC, and offer no substantial benefit to the other creditors of the Petitioners.


The Reorganization Plans submitted by the Petitioners do not comply with the purpose and intent
of the Companies' Creditors Arrangement Act. The Petitioners have invoked the Act, not for the
legitimate purpose of compromise or arrangement, but for their own purposes as extracted from
Adam Ursel's Affidavit sworn on January 3, 1990, wherein, he states in paragraph 34:


"The survival of the Hawk Group is very important to me personally as is the
survival of Krane Service Inc. for my son-in-law, Dan Hnatuk."


On the basis of the material filed I have concluded that the Reorganization Plans are nothing
more than a scheme of liquidation to be spread out over a considerable period of time to the benefit
of the Ursel family and to the detriment of the creditors and in particular the principal secured
creditor, the Canadian Imperial Bank of Commerce. The object and purpose of the Act is to
continue the company through its period of difficulty to become a viable company for the benefit of
its creditors, shareholders, employees and the public.
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The Reorganization Plans as proposed fall far short of these objectives.


The application by way of Notice of Motion dated November 16, 1989 returnable November 22,
1989 and adjourned to February 21, 1990 is hereby dismissed.


It is ordered that the following orders made by this Court are hereby rescinded:


Fiat dated May 3, 1989,


Fiat dated May 10, 1989,


Fiat dated May 31, 1989.


The Act is silent as to costs and since the matter of costs was not addressed during argument,
leave is granted to argue the question of costs by way of a telephone conference call with me on a
date to be arranged with the Local Registrar at Yorkton.


B. Order for a Court Appointed Receiver and Manager


I will now deal with the second Motion. This is the application by the Canadian Imperial Bank of
Commerce for an order appointing Clarkson Gordon Inc. as receiver manager of the undertaking,
property and assets of the Petitioners. This motion has been adjourned from time to time to be
argued following the motion for an order to direct meetings of the creditors. Leave was granted to
the applicant to amend paragraph 3 of the Notice of Motion to include the words "pursuant to the
provisions of the Business Corporations Act for the Province of Alberta".


Counsel for the applicant, the Canadian Imperial Bank of Commerce, submitted in argument the
following points in support of the application:


The Bank could, pursuant to its Debenture, appoint a receiver and manager
with respect to all the Respondents except Krane Services Inc. ("Krane") and
Vijan General Contractors Ltd. ("Vijan") as neither of those companies has
granted the Bank a debenture, it is imperative that all of the Respondents be
administered by a court appointed receiver and manager for the following
reasons.


1. Assets and funds are being moved among corporate entities within the
Respondents.


2. Assets and funds of the Respondents have been transferred and commingled
among the Respondents without observance of corporate formalities.


3. While the Bank does not have debenture security from Krane and Vijan, it does
have security in the form of assignments of accounts receivable and they are both
jointly and severally liable for the entire indebtedness of the other Respondents.
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4. The existence of intercorporate loan guarantees.


An instrument appointed receiver-and manager would be frustrated in its
attempts to carry out efficiently its work and duties as a result of the complexities
of the operations of the Respondents including:


a) The fact that the Respondents operate within British Columbia, Alberta,
Saskatchewan and Manitoba;


b) The fact that there are a number of construction projects being carried cut within
Saskatchewan, some of which are being performed by a bonding company;


c) The fact that there is a manufacturing plant in British Columbia;
d) The fact that a number of the Respondents are involved in distribution of


products within British Columbia, Alberta and Saskatchewan;
e) The fact that some of the Respondents are involved in the leasing of equipment


within Saskatchewan and Alberta;
f) The fact that there has been interim receiver appointed by the Court since May


10, 1989, with very broad powers and duties.
g) The fact as stated in the Respondents' petition under the Companies' Creditors


Arrangement Act at page 28 that:


The operations of the Ursel Group are inextricably intertwined by way of
the ownership of assets, management of the business, employment of
employees and the undertaking of various projects. CIBC has loaned
approximately $4,500.00 to the companies and the Companies collectively
are indebted to more than 1,000 creditors for more than $4,500.00. In
addition, depending upon the ability of Alta to profitably complete the
projects currently proceeding under their direction, the Companies may be
indebted to Alta.


h) The fact that there are significant contract claims by some of the Respondents in
regard to construction projects which will require the co-operation of the
principal officers of the Respondents to prosecute and whose co-operation and
assistance will not be forthcoming without the intervention of this Court.


Because the Respondents also operate within British Columbia and Alberta, and because those
jurisdictions do not have Personal Property Security Legislation, an instrument appointed receiver
in those jurisdictions would have greater difficulty in obtaining the assistance of the Court if
problems arose. As a result, it is anticipated the court appointment will be sought in British
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Columbia and Alberta and it would be impractical not to have a Court appointed receiver and
manager in this jurisdiction.


A court appointed receiver and manager would be able to preserve any goodwill that may be left
and would facilitate the sale of any of the Respondents as a going concern.


Counsel for the respondent, the debtor companies submitted in argument the following points in
opposition to the appointment of a receiver and manager:


The Courts in Saskatchewan should only make an appointment when:


(a) it is shown to be necessary for the Receiver and Manager to more efficiently
carry out its work and duties; and


(b) such an appointment would place the parties interested in this matter, other than
the Debenture holder, in a better and more secure position.


2. A Court appointment is not necessary to a Receiver and Manager to more
efficiently carry out its duties.


3. A Court appointed Receiver and Manager would not place the remaining parties
(other than the Bank) in a more secure position.


4. Neither Krane Service Inc. or Vijan General Contractors Ltd. have given
Debenture security to the Bank.


5. The Court appointment of a Receiver and Manager would necessarily prejudice
the rights of the companies that have simply guaranteed the indebtedness of their
parent companies.


6. The Courts have been very consistent that if a borrower defaults in making
payment, that it must be given a reasonable opportunity to pay prior to
enforcement proceedings being taken.


7. It is respectfully submitted that the application by the Bank to have this Court
appoint a Receiver and Manager is simply a device being utilized by the Bank to
attempt to circumvent the legal proceedings-that have been commenced by the
Petitioners against the Bank. The Receiver and Manager being proposed by the
Bank is the same Receiver and Manager that the Bank retained to do a complete
analysis of the Bank's security. The reports that were prepared by Clarkson
Gordon have been referred to throughout these proceedings. It is suggested that
there would be a conflict of interest with Clarkson Gordon Inc. (now Ernst &
Young Inc.) acting as Receiver and Manager for any or all of the companies as it
has previously acted for the Bank in preparing the Clarkson Gordon reports.


8. It is respectfully submitted that none of the reasons given by the Bank in support
of a Court appointed Receiver and Manager outweigh the extreme prejudice to
the Petitioners if a Receiver and Manager is appointed.
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Having considered the very able arguments made by counsel and having considered the briefs
filed in support of such arguments, I am persuaded to give weight to the words of Estey J. in Bank
of Nova Scotia v. Sullivan Investments Ltd. et al. (1982) 21 Bask. R 14 at page 17 when he said:


The difference in law between a receiver and manager appointed in a debenture
and a receiver and manager appointed by the court appears to be that in the latter
instance he is acting in a fiduciary capacity to all parties who may have an
interest in the matter after the claim of the debenture holder has been satisfied. I
am of the view that the order as asked should be granted only if such an
appointment would place the parties interested in this matter, other that the
debenture holder, in a better or more secure position.


This statement together with the fact that there is already a court appointed receiver in charge of
the Petitioners' assets leads me to the conclusion that the Court should appoint the
receiver-manager. From the standpoint of the transfer of powers that it should be from one court
appointed receiver to another court appointed receiver.


The relief sought in the Notice of Motion is granted and an order shall issue in the form of the
draft order filed pith the following changes thereto:


(a) The addition of the words "and s. 95 of the Business Corporations Act of
Alberta." in the third line of the second paragraph of the draft order.


(b) The addition of the following paragraph into the draft order:


"THAT nothing in this Order shall be interpreted as interfering with the
completion of those construction contracts being undertaken by Alta
Surety company pursuant to that agreement made as of March 22, 1989
(the "Contracts") provided that:


(a) Alta Surety Company will provide an accounting of the Contracts to any
creditor requesting the same and to the Interim Receiver on a Contract by
Contract basis on or before the 15th day of each month commencing on
June 15, 1989; and


(b) Subject to the provisions of The Builders' Lien Act, S.S. 1984-85, c. B-7.1,
Alta Surety Company shall be entitled to use all revenue received from the
Contracts to complete such Contracts and the use of such revenue shall be
without prejudice to any claim that Canadian Imperial Bank of Commerce
may have to the revenue."


Costs may be spoken to by way of telephone conference call.
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As to both applications I wish to say that I am indebted to all counsel who presented their very
able arguments in such a professional way and supported such arguments with well organized briefs
of law containing photo-copies of the applicable case authority. Counsel also went out of their way
to assist me by assembling in binder form the material most referred to during the course of
argument.


Counsel filed such complete briefs of fact and law that I have taken the liberty of incorporating
much of their wording in the factual portion of this judgment.


OSBORN J.
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Civil litigation -- Civil procedure -- Settlements -- Approval -- Releases -- Motion by plaintiff and
some defendants to negligence and breach of contract claims for court's approval of Pierringer
agreement providing for discontinuance of plaintiff's claims against settling defendants allowed --
Non-settling defendants had notice of agreement and failed to identify any prejudice to them
resulting from agreement -- Non-settling defendants who remained in litigation would not be
exposed to any liability for settling defendants' share of damages -- Keeping settling defendants in
litigation would run contrary to public interest in settlement -- New Brunswick Rules of Court,
Rules 25, 31, 32, 33.


Motion by Nadeau, Desjardins and the Village de Saint-Francois de Madawaska to discontinue
Nadeau's claims against Desjardins and the Village, and to bar Nadeau from bringing subsequent
action against them arising from the same facts. Nadeau operated a poultry processing plant. It hired
Desjardins to plan an addition to its plant. The Village and the Madawaska District Planning
Commission approved Desjardins' plans for additions and improvements and issued construction
permits. In 2002, a fire broke out and completely destroyed the plant. Nadeau claimed Desjardins
breached its contract and acted negligently in failing to ensure proper fire protection and
suppression systems were included in the design of the plant. Nadeau alleged the Village and
Commission were negligent in approving the plans ad issuing permits for the construction of the
additions and improvements to the plant. It further alleged the Village and Commission were
negligent in failing to conduct adequate inspections during and after the construction of the
additions and improvements. Nadeau entered into a Pierringer Agreement with Desjardins and the
Village, settling Nadeau's claim against them and permitting them to withdraw from the litigation.
The Commission and a third party insurer added to the litigation did not enter into the settlement
and refused to consent to the discontinuance of Nadeau's action against Desjardins and the Village
and their cross-claims. Desjardins and the Village refused to settle with Nadeau if they remained
exposed to claims for contribution and indemnity in the litigation.


HELD: Motion allowed. The settling parties provided the non-settling parties with notice of their
agreement in a timely fashion. The non-settling parties failed to identify any prejudice to them
arising from the implementation of the agreement. They had not been denied disclosure. Their
cross-claims against the settling parties did not allege any breach of independent duties owing to the
non-settling parties, and were purely for contribution and indemnity, completely reliant on Nadeau's
allegations of negligence. The agreement provided the non-settling parties with the assurance they
would not be liable for more than their actual share of damages. Refusing to give effect to the
agreement would force the settling parties to continue to trial, denying them the opportunity to exit
from costly and prolonged litigation simply because the non-settling parties wanted it that way. This
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would run contrary to the overriding public interest in settlement.


Statutes, Regulations and Rules Cited:


Insurance Act, R.S.N.B. 1973, c. I-12, s. 104(1)(l)


New Brunswick Rules of Court, Rule 25.01(b), Rule 25.03, Rule 25.06, Rule 25.07, Rule
25.10(2)(c), Rule 31.11, Rule 32.10, Rule 33.16, Rule 33.18


Counsel:


G.C. Thibodeau, Q.C., Raj K. Datt and Marie-Pierre Nadeau appeared on behalf of the Plaintiffs,
Nadeau Poultry Farm Limited and Maple Lodge Farms Ltd.


Deirdre L. Wade, Q.C., appeared on behalf of the Defendant, Village of Saint-François de
Madawaska.


Sarah Letson appeared on behalf of the Defendant, Desjardins & Desjardins Consultants Inc.


Gary McLaughlin, Q.C., appeared on behalf of the Defendant, Madawaska District Planning
Commission.


William G. Stephenson appeared on behalf of the Third Party, Portage La Prairie Mutual Insurance
Company.


L.A. LaVIGNE J.:--


I. INTRODUCTION


1 The Plaintiffs and two of the Defendants, namely Desjardins & Desjardins Consultants Inc. and
Village of Saint-François de Madawaska (collectively referred to as "Settling Parties" and the
defendants collectively referred to as "Settling Defendants") entered into a form of proportionate
share settlement agreement known as a Pierringer Agreement. If this agreement is implemented, the
Plaintiffs' action against the Settling Defendants will be settled and the Settling Defendants will
withdraw from the litigation. The Plaintiffs' action against the Non-Settling Defendant, the
Madawaska District Planning Commission, will continue but the Commission would be liable only
for the proportion of damages it actually caused, i.e. its several share of liability.


2 The Commission and the Third Party, Portage La Prairie Mutual Insurance Company


Page 3







(collectively referred to as "Non-Settling Parties") are not parties to the settlement agreement and
are not agreeable to settling with the Plaintiffs. They have not consented to a discontinuance of the
Plaintiffs' action against the Settling Defendants, nor have they consented to the dismissal or
discontinuance of the cross-claims they made against the Settling Defendants. The Settling
Defendants will not settle with the Plaintiffs if they remain as parties in this file and continue to be
exposed to claims by the Plaintiffs or to cross-claims by the Non-Settling Parties for contribution
and indemnity.


3 Pursuant to Rules 25.01(b), 25.03, 25.06 and 25.07 of the Rules of Court, the Settling Parties
bring this motion seeking leave of the Court so that the different claims and cross-claims against the
Settling Defendants can be discontinued or dismissed without costs and that the Plaintiffs be barred
from bringing subsequent action against the Settling Defendants arising out of the facts alleged in
the Plaintiffs' Statement of Claim. In addition, pursuant to Rule 27.10(2)(c), they seek an order
allowing the Plaintiffs to file and serve an Amended Statement of Claim in order to reflect the
settlement agreement.


4 For reasons that follow, the motion is granted.


II. FACTS


5 The Plaintiffs purchased a poultry processing plant in 1989. Over a number of years, they
improved and expanded the Plant.


6 Desjardins was hired by the Plaintiffs to draw up plans and specifications for the additions and
improvements to the Plant.


7 The Village and/or the Commission approved the plans and specifications for the additions and
improvements to the Plant and issued the permits for the construction of the additions and
improvements to the Plant.


8 On February 14, 2002, a fire broke out in the Plant. As a result of the fire, the Plant was
completely destroyed.


9 On February 12, 2004, the Plaintiffs issued a Notice of Action being a subrogated action
brought by the insurer for the Plaintiffs against the Defendants. The Plaintiffs issued a Statement of
Claim on March 12, 2004.


10 In the action, the Plaintiffs allege breach of contract and negligence against Desjardins for
failing to ensure that appropriate fire protection and suppression systems were included in the
design of the Plant.


11 The Plaintiffs allege that the Village and the Commission were negligent in approving the
plans and specifications and issuing building permits for the construction of the additions and the
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improvements made to the Plant.


12 The Plaintiffs further allege that the Village and the Commission were negligent in failing to
conduct adequate or appropriate inspections or investigations both during and after the construction
of the additions and the improvements that were made to the Plant.


13 The Plaintiffs claim significant losses for damages caused to the Plant and for the interruption
of their business. The total amount of damages claimed by the Plaintiffs in their Statement of Claim
is $32,350,206.43.


14 The Village, Desjardins and the Commission issued their Statement of Defence and
Cross-Claim on October 28, 2004, October 25, 2004 and October 27, 2004, respectively.


15 The Village then issued a Defence to Cross-Claim to the Commission and to Desjardins on
November 19, 2004.


16 Portage was subsequently added as a Third Party pursuant to ss. 104.(1)(1) of the Insurance
Act, R.S.N.B., 1973, c.1-12, and issued its Third Party Defence and Cross-Claim on November 3,
2006.


17 Affidavits of Documents were exchanged in 2007. Examinations for discovery were held in
2008 and 2009 on the issue of liability. The Defendants did not examine each other. The issue of
damages was not dealt with. It is expected that one to three weeks may be required to complete the
discovery.


III. ISSUES


18 Should all claims and cross-claims made against the Settling Defendants be dismissed or
discontinued without costs and the Plaintiffs barred from bringing a subsequent action against the
Settling Defendants arising out of the facts alleged in the Plaintiffs' Statement of Claim?


19 Should leave be granted to the Plaintiffs to file and serve an Amended Statement of Claim to
reflect the Pierringer Agreement?


IV. PROPORTIONATE SHARE SETTLEMENT AGREEMENTS: THE PIERRINGER
AGREEMENT AND THE MARY CARTER AGREEMENT


20 Although proportionate share settlement agreements are being increasingly utilized in Canada
in a variety of litigation settings, it would seem that this is the first time such an agreement is the
subject of a motion before a court in the province of New Brunswick. Our Rules of Court are silent
on proportionate share settlement agreements.


21 The Supreme Court of Canada recently reviewed and upheld a Pierringer agreement in Sable
Offshore Energy Inc. v. Ameron International Corp., 2013 SCC 37, [2013] S.C.J. No. 37. At
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paragraph 6, Justice Abella described it as follows:


[...] a Pierringer Agreement allows one or more defendants in a multi-party
proceeding to settle with the plaintiff and withdraw from the litigation, leaving
the remaining defendants responsible only for the loss they actually caused.
There is no joint liability with the settling defendants, but non-settling defendants
may be jointly liable with each other.


22 There are significant policy reasons to support proportionate share settlement agreements. As
observed by Fruman J.A. in Amoco Canada Petroleum Co. v. Propak Systems Ltd., 2001 ABCA
110, [2001] A.J. No. 600 at para. 27: "In these days of spiraling litigation costs, increasingly
complex cases and scarce judicial resources, settlement is critical to the administration of justice."


23 In Sable, Justice Abella noted the importance and benefits of promoting settlements:


1 The justice system is on a constant quest for ameliorative strategies that reduce
litigation's stubbornly endemic delays, expense and stress. In this evolving
mission to confront barriers to access to justice, some strategies for resolving
disputes have proven to be more enduringly successful than others. Of these, few
can claim the tradition of success rightfully attributed to settlements.


[...]


11 Settlements allow parties to reach a mutually acceptable resolution to their
dispute without prolonging the personal and public expense and time involved in
litigation. The benefits of settlement were summarized by Callaghan A.C.J.H.C.
in Sparling v. Southam Inc. (1988), 66 O.R. (2d) 225 (H.C.J.):


...the courts consistently favour the settlement of lawsuits in general. To
put it another way, there is an overriding public interest in favour of
settlement. This policy promotes the interests of litigants generally by
saving them the expense of trial of disputed issues, and it reduces the strain
upon an already overburdened provincial Court system. [p. 230]


This observation was cited with approval in Kelvin Energy Ltd. v. Lee, [1992] 3
S.C.R. 235, at p. 259, where L'Heureux-Dubé J. acknowledged that promoting
settlement was "sound judicial policy" that "contributes to the effective
administration of justice".


24 A Pierringer agreement allows a plaintiff who has sued several defendants to settle with one or
more of them while still preserving its claim against the rest. At trial, the non-settling parties will
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only be found liable for their proportion of fault, as if the settling defendants were still parties to the
action. No additional amount is recoverable at trial against the settling defendants.


25 In Amoco, the Alberta Court of Appeal listed the different elements typically included in a
Pierringer agreement at paragraph 14, as follows:


[...] Proportionate share settlements agreements therefore typically include the
following elements:


1. The plaintiff receives a payment from the settling defendants in full
satisfaction of the plaintiff's claim against them;


2. In return, the settling defendants receive from the plaintiff a promise to
discontinue proceedings, effectively removing the settling defendants from
the suit;


3. Subsequent amendments to the pleadings formally remove the settling
defendants from the suit; and


4. The plaintiff then continues its suit against the non-settling defendants.


26 The court also indicated that before settling defendants can be released from an action,
provisions must be made in such agreements to address the issue of claims for contribution and
indemnity between defendants:


16 This obstacle is overcome by including an indemnity clause in which the
plaintiff covenants to indemnify the settling defendants for any portion of the
damages that a court may determine to be attributable to their fault and for which
the non-settling defendants would otherwise be liable due to the principle of joint
and several liability. Alternatively, the plaintiff may covenant not to pursue the
non-settling defendants for that portion of the liability that a court may determine
to be attributable to the fault of the settling defendants. It is the latter approach
that prevails in the agreement at issue in this suit, but in either case the goal of
the proportionate share settlement agreement is to limit the liability of the
non-settling party to its several liability.


A. WHEN MUST A PIERRINGER AGREEMENT BE DISCLOSED TO THE NON-SETTLING
PARTIES AND TO THE COURT?
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27 The Settling Parties agreed on a settlement amount on April 29, 2013. The Non-Settling
Parties only received a copy of the Pierringer Agreement on November 20, 2013, after they had
specifically requested it on November 15, 2013.


28 The Non-Settling Parties argue that the law requires immediate disclosure of a proportionate
share settlement agreement (without reference to the settlement amounts) to the court and to the
non-settling parties, as soon as the agreement is entered into. It contends that the late disclosure of
the Pierringer Agreement is an abuse of process and is fatal to the relief sought by the Settling
Parties.


29 The Settling Parties maintain that the Pierringer Agreement was disclosed in a timely fashion.
The Commission was told in April 2013 that the Settling Defendants were working on a Pierringer
Agreement. An agreement on the form and the wording of the terms of the Pierringer Agreement
and Release was reached on August 21, 2013 and the Non-Settling Parties were informed of that
fact on August 22, 2013.


30 In the case of Bioriginal Food v. Gerspacher, 2012 SKQB 14, [2012] S.J. No. 12, the
Pierringer agreement had not been disclosed but the fact of the agreement had been disclosed. The
court approved the settlement agreement and ordered it to be disclosed with the settlement amounts
redacted. At para. 9, the court observed that: "It seems well settled that there is an obligation on the
settling parties for immediate disclosure of at least the existence of such an agreement both to the
court and to the other parties in the litigation" (emphasis added). The court made reference to the
Ontario Court of Appeal decision in Aecon Buildings v. Brampton, 2010 ONCA 898, [2010] O.J.
No. 5630, leave to appeal refused, [2011] S.C.C.A. No. 84.


31 The Non-Settling Parties rely on the decision in Aecon Buildings, to argue that immediate
disclosure of the Pierringer Agreement is required. In Aecon Buildings, some of the parties entered
into a Mary Carter-type agreement. The agreement was not voluntarily produced immediately upon
its completion. It was only produced several months after its existence was discovered by the
Non-Settling Parties and after it was specifically requested. At para. 15, MacFarland J.A. noted:
"The obligation is that of the parties who enter such agreements to immediately disclose the fact"
(emphasis added). The Ontario Court of Appeal concluded that the failure of compliance amounted
to an abuse of process and that the only remedy to redress the wrong was to stay the proceedings.


32 Although I agree that a Pierringer agreement should be disclosed in a timely fashion, the
application of what constitutes timely disclosure or how a party goes about disclosing the fact of the
existence of such an agreement in a particular case will be fact dependent.


33 In the present case, the fire occurred on February 14, 2002. All parties participated in a
mediation session on June 5, 2012. No settlement was reached. Between October 2012 and April
2013, the Plaintiffs engaged in settlement negotiations with the Settling Defendants. In April 2013,
the Commission was advised by Desjardins that the Settling Defendants were working on a
Pierringer agreement. On April 29, 2013, the Settling Parties agreed on a settlement figure on the
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condition that the terms of a Pierringer Agreement could be agreed to and that all claims and
cross-claims against the Settling Defendants could be dismissed or discontinued. Between April and
August 2013, the Settling Parties negotiated the terms of the Pierringer Agreement and Release. On
August 21, 2013, the Settling Parties came to an agreement on the form and the wording of the
terms of the Pierringer Agreement and Release. On August 22, 2013, the Plaintiffs informed the
Non-Settling Parties that they had reached a Pierringer Agreement with the Settling Defendants.


34 On September 25, 2013, materials concerning the present motion were served to the
Non-Settling Parties. Although the Pierringer Agreement was not included in the motion materials,
an affidavit filed with the Notice of Motion disclosed the salient terms of the Pierringer Agreement,
which can be summarized as follows:


(a) the settlement is conditional on the Court issuing an Order dismissing or
discontinuing the action in Court File No. E/C/19/04 as against the Settling
Defendants, without costs to any party, on the understanding that the action
will continue against the Non-Settling Parties;


(b) the Plaintiffs and the Settling Defendants agree that all cross-claims made
against the Settling Defendants in the action will be dismissed or
discontinued without costs;


(c) the Plaintiffs will provide a final release of liability to the Settling
Defendants;


(d) the Plaintiffs may continue their action against the Commission to the
extent of its several liability;


(e) the Plaintiffs will not seek to hold any party jointly liable in that the
Commission will have no basis to seek contribution or indemnity from the
Settling Defendants by way of equitable subrogation, declaratory relief or
otherwise;


(f) the Plaintiffs will forego any amounts attributable to the Settling
Defendants over and above the settlement amount. The settlement amount
represents the maximum liability on the part of the Settling Defendants.
The Plaintiffs agree to indemnify the Settling Defendants for any portion
of the damages that a court may determine to be attributable to their fault
and in the event the Settling Defendants are held to have any liability
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greater than the settlement amount, the Plaintiffs agree to abandon any
amount greater than this;


(g) the Plaintiffs will not make any claim against the Settling Defendants or
any person or corporation who might claim contribution, indemnity or
other relief from the Settling Defendants;


(h) the Settling Defendants will have no obligation to participate in any further
proceedings;


(i) the Plaintiffs will request leave of the Court to amend their Statement of
Claim to reflect this settlement; and


(j) the Plaintiffs will request that the Court determine the apportionment of the
liability between the Defendants.


35 On November 15, 2013, the Non-Settling Parties requested a copy of the Pierringer
Agreement. The Pierringer Agreement was executed by the Settling Parties on November 15, 2013.
It was then provided to the Non-Settling Parties on November 20, 2013. The Plaintiffs filed an
additional affidavit in the present motion on January 2, 2014 and the Pierringer Agreement was
attached as an exhibit to the affidavit. All the terms of the Pierringer Agreement are disclosed
except for the amounts agreed to. The Pierringer Agreement was subsequently amended on
December 17, 2013 to reflect the change in the Commission's legal name. Attached as Appendix
"A" is the amended Pierringer Agreement.


36 Aecon Buildings deals with a Mary Carter-type agreement. In dealing with such an agreement,
the jurisprudence in Ontario seems consistent. In Aecon Buildings, the Court of Appeal stated that:
"While it is open to parties to enter into such agreements, the obligation upon entering such an
agreement is to immediately inform all other parties to the litigation as well as to the court" (para.
13). The court then quoted what it had said in Laudon v. Roberts, 2009 ONCA 383, [2009] O.J. No.
1824, at para. 39:


The existence of a ['Mary Carter' agreement] significantly alters the relationship
among the parties to the litigation. Usually the position of the parties will have
changed from those set out in their pleadings. It is for this reason that the
existence of such an agreement is to be disclosed, as soon as it is concluded, to
the court and to the other parties to the litigation.


37 The Court of Appeal then added:
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15 Other parties to the litigation are not required to make inquiries to seek out
such agreements. The obligation is that of the parties who enter such agreements
to immediately disclose the fact.


16 Here, the absence of prejudice does not excuse the late disclosure of this
agreement. The obligation of immediate disclosure is clear and unequivocal. It is
not optional. Any failure of compliance amounts to abuse of process and must
result in consequences of the most serious nature for the defaulting party[...]


38 In a Pierringer agreement, the settling defendants are removed from the action while in a Mary
Carter agreement, the settling defendants remain as parties in the litigation and the agreement is
structured so that the settling defendants limit their exposure but retain an interest in the action so as
to maximize the liability of the non-settling defendants.


39 In Hudson Bay Mining & Smelting Co. v. Fluor Daniel Wright, (1997), 120 Man. R. (2d) 214,
[1997] M.J. No. 398, Hamilton J. compared these two types of proportionate share settlement
agreement at paragraphs 24 to 26:


24 A Mary Carter agreement refers to a type of agreement first identified in the
American case of Booth v. Mary Carter Paint Company, So. 2d 8 (Fla. App.,
1967). In that case the court identified a class of settlement agreement having the
following characteristics:


(a) for example, the plaintiff enters into a settlement agreement with only one of two
defendants;


(b) the contracting defendant guarantees the plaintiff a certain amount and the
exposure of that defendant is "capped" at that amount;


(c) the contracting defendant remains a party to the action;


(d) the contracting defendant's liability is decreased in direct proportion to the
increase in the non-contracting defendant's liability;


(e) the agreement is kept secret.
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25 I was referred to two Ontario Cases - Pettey v. Avis Car Inc. (1993), 103
D.L.R. (4th) 298 (Ont. Gen. Div.) and Bodnar et al. v. Home Insurance Co. et al.
(1987), 25 C.P.C. (2d) 152 (Ont. S.C.) which adopt the view that Mary Carter
agreements are permissible insofar as they are disclosed to the parties and the
court. (See the Pettey case for an analysis of case law in the United States.)


26 A Pierringer agreement arises from the 1963 decision of the Wisconsin
Supreme Court in Pierringer v. Hoger, 124 N.W. 2d 106. Like a Mary Carter
agreement, a Pierringer settlement is an agreement between the plaintiff and one
of several joint tortfeasors. However, the contracting tortfeasor does not remain a
party to the action. The key aspects of a Pierringer settlement are therefore:


(a) segregation of the contracting defendant's liability;


(b) satisfaction of the contracting defendant's liability to the credit of all parties to
the litigation;


(c) the plaintiff's ability to continue with the action against the remaining
defendants;


(d) the plaintiff's agreement that it will indemnify the contracting defendant for any
contribution it pays to the other defendants and covenants to satisfy any
judgment against the contracting defendant.


[Emphasis added]


40 In Aecon Buildings v. Brampton (City) et al., 2011 SCC 33, [2011] S.C.J. No. 33, the Supreme
Court of Canada dismissed an application by Aecon Buildings for an order permitting publications
annexed to an affidavit to be added to its application for leave to appeal. Binnie J. described a
"Mary Carter-type agreement" as:


2 [...] a settlement agreement in multiparty litigation between a plaintiff and
defendant wherein the defendant in question ostensibly remains an active party to
the litigation while the plaintiff's claim in fact targets the other parties. The
appearance is conveyed that the defendant is defending the cause but the
appearance is misleading because of the existence of the partial settlement.
(emphasis added)
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41 He explained that:


3 In the present case, the Ontario Court of Appeal held that the applicant's
conduct warranted a stay of proceedings for abuse of process because of the fact
that it had failed ever to volunteer the existence of the agreement to the other
parties or to the court, but instead waited for one of the other parties to discover it
through other sources and then demand its production ( 2010 ONCA 898, 328
D.L.R. (4th) 488).


42 There are fundamental differences between a Mary Carter agreement and a Pierringer
agreement. Although such agreements change the landscape of the litigation, the Mary Carter
agreement does so more substantially than the Pierringer agreement. In a Mary Carter agreement,
the settling defendants remain as parties in the lawsuit and have a stake in the outcome of the trial.
The settling defendants agree to pay a certain contribution to the plaintiff; however that contribution
has the potential to decrease depending on the result at trial. It typically contains a provision
whereby the settling defendant is to recover some of the monies paid in the event the plaintiffs
recover more than they were paid under the agreement. The settling defendants try to impart
liability on the non-settling defendants as much as possible, in order to decrease their contribution
to the plaintiff. This explains, in part, why immediate disclosure of the fact of its existence is so
important.


43 In a typical Mary Carter agreement, the settling defendant is no longer adverse to the plaintiff.
Instead, the settling defendant now has an incentive to establish the liability of the non-settling
defendant. In a Pierringer agreement, the settling defendant is extricated from the lawsuit and no
longer has any stake in the outcome of the trial. The settling defendant has no incentive to establish
the liability of the non-settling defendant. As such, a Pierringer agreement does not change the
landscape of the litigation in the same manner as a Mary Carter agreement does.


44 In the case at bar, the Pierringer Agreement does not change the relationship between the
Plaintiffs and the Settling Defendants. The Settling Defendants will not assist the Plaintiffs in
establishing the Commission's liability at trial as they will no longer have any stake in this action.
The Settling Defendants are to be extricated from the action.


45 In April 2013, the Commission was advised that the Settling Defendants were working on a
Pierringer Agreement. On April 29, 2013, the Settling Parties agreed on a settlement figure. On
August 21, 2013, the Settling Parties came to an agreement on the form and wording of the terms of
the Pierringer Agreement and Release and the Non-Settling Parties were informed of this the next
day. On September 25, 2013, the Non-Settling Parties received the motion materials that disclosed
the relevant terms of the Pierringer Agreement. On November 15, 2013, the Commission requested
a copy of the agreement. The Settling Parties executed the Pierringer Agreement that day and
provided the Non-Settling Parties with a copy of the Pierringer Agreement five days later. The
Pierringer Agreement was provided to the Court as an exhibit to an additional affidavit filed by the
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Plaintiffs on January 2, 2014.


46 I do not accept the argument on behalf of the Non-Settling Parties that this motion should be
rejected on the basis of the failure of the Settling Parties to immediately disclose the Pierringer
Agreement to the Non-Settling Parties and the Court. I find that, in the present case, the Pierringer
Agreement was disclosed in a timely fashion.


B. MUST THE PIERRINGER AGREEMENT BE SUBMITTED TO THE COURT FOR
APPROVAL?


47 The Non-Settling Parties submit that all proportionate share settlement agreements should be
submitted to a court for approval. The Settling Parties have not requested court approval of the
Pierringer Agreement. The Non-Settling Parties submit that the failure to seek court approval is
fatal to this motion.


48 The Non-Settling Parties rely on the decision of the Court of Queen's Bench of Saskatchewan
in Bioriginal Food to support their position. The court in Bioriginal noted that there was limited
case authority on this question and added: "To the extent that authorities are available, they point to
a practice that such a Settlement Agreement should be submitted to the court for approval" (para. 8).
At para. 20, Smith J. acknowledged: "it remains something of an open question as to whether case
authorities require that the court approve a settlement agreement." I note that in Sable, the parties
had applied to the Nova Scotia Supreme Court for an order approving a Pierringer agreement.


49 In Rains v. Molea, 2012 ONSC 4906, [2012] O.J. No. 4073, the court allowed a motion for
dismissal of the action on the basis that the settling parties had entered into a settlement agreement
which limited the plaintiff's claim against the non-settling defendant to that defendant's several
share of liability. The court concluded that it was not necessary to obtain formal court approval of
the settlement; however it stated that the court may consider the fairness of such an agreement. On
this question, I find instructive the following comments made by MacDonald J.:


14 Consequently, the fact that this is a partial settlement of the lawsuit and the
non-settling defendant impugns the fairness of the Settlement Agreement makes
it necessary for the court to consider the fairness of the settlement.


15 It is not necessary that a party to a partial settlement seek formal court
approval of the settlement, although that may be done if it is thought to be
appropriate. Here, the motion for dismissal of the action against the settling
defendant affords the court a full opportunity to consider the fairness of what has
been agreed between the plaintiff and the settling defendant. The Settlement
Agreement was disclosed promptly to the non-settling defendant and has been
placed before the court. All parties have been able to address the issues which
arise from the Settlement Agreement, for the court's consideration. That is what
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is required.


[...]


18 The applicable principle is that settlement agreements of the type under
consideration should be supported where the fairness of the settlement is
unchallenged and prejudice arising from the full implementation of the
settlement has not been alleged or shown. Cases of this type cannot be rendered
unsettleable unless there is just and substantive cause: M.(J.) (supra) at para. 67.


[...]


22 Approval of the settlement has not been sought and is not formally required.
The court has been given the opportunity to consider the fairness of the
settlement and its effect on the non-settling defendant. That is all that is required.
The term which the non-settling defendant seeks to impose on the plaintiff is
excessive and unnecessary because the settlement agreement does not cause
prejudice to the non-settling defendant. There is no just or substantive cause for
refusing to take the steps necessary to implement the settlement.


50 A Pierringer agreement requires a discontinuance or dismissal of the plaintiff's action against
the settling defendant. If all parties consent to the discontinuance or dismissal, then I am not
convinced that there is a need for the court's intervention. If the non-settling parties impugn the
fairness of the agreement then obviously they will not consent to the discontinuance or dismissal of
the claims and cross-claims. If leave to discontinue or dismiss is required then the agreement is to
be placed before the court so that the fairness of the agreement can be considered.


51 The Pierringer Agreement was disclosed in a timely fashion and has been placed before the
Court. The parties were able to address the issues which arise from the partial settlement agreement.
This gave the Court the opportunity to consider the fairness of the agreement when deciding
whether or not to give effect to it. In my view, nothing more is required.


52 I do not accept the argument made by the Non-Settling Parties that this motion should be
rejected on the basis of the failure of the Settling Parties to seek court approval of the Pierringer
Agreement.


V. WHAT PROTECTION, IF ANY, ARE THE NON-SETTLING PARTIES ENTITLED TO
IF THE COURT GRANTS THE REQUESTED RELIEF?


53 The Non-Settling Parties contend that the relief requested will impede their procedural
entitlements and offends basic procedural fairness. They argue that they will be prejudiced by the
Pierringer Agreement, namely for the following reasons:
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* The Settling Defendants will become non-parties and will not be subject to
discovery proceeding without a court order.


* The Non-Settling Parties will not be able to cross-examine the Settling
Defendants and will be required to summon them as witnesses at trial.


* Affidavits of Documents were exchanged in 2007 and the Non-Settling
Parties will not be able to obtain an updated Affidavit of Documents from
the Settling Defendants.


54 The Non-Settling Parties submit that the Defendants did not examine each other during the
discovery process of the litigation because they had agreed to join forces and rely on a common
unified defence alleging that the Plaintiffs were solely responsible for their losses. They argue that
in these circumstances the procedural fairness dictates that the Non-Settling Parties should have
discovery rights of the same kind as they would have had if the Settling Defendants remained as
parties. The Settling Parties contend that a defendant should know that there is always a risk that,
when defendants decide to present a unified defence, some defendants might later on decide to
settle.


55 The Non-Settling Parties submit that if the Court grants the relief requested, then a number of
conditions should be included in the court order to protect their rights. They have tendered a number
of conditions that they wished included in the court order. They are seeking the same opportunity
for production, discovery, and pre-trial and trial examination as if the Settling Defendants were to
continue as parties in the action.


56 The Settling Defendants say that the benefit to them of settling is lost, in large part, if they
must continue with the same obligations they would have if they were still parties.


57 The Court must weigh the benefit of settlement against the potential for prejudice to the
Non-Settling Parties. I am mindful that the Pierringer Agreement will interfere to some extent with
what otherwise would have been the procedural entitlements of the Non-Settling Parties. By its very
nature, a Pierringer agreement has the potential to prejudice the procedural rights of non-settling
parties.


58 If the Court was to grant the protections requested by the Non-Settling Parties, this would
have the effect of rendering inoperative a settlement which has an essential term providing that the
Settling Defendants no longer remain as parties to the action. The order must not be inconsistent
with the terms of the settlement agreement.


59 In Sable, the question before the Supreme Court of Canada was whether the negotiated
amounts should be disclosed or whether they were protected by settlement privilege. While
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recognizing the public interest in encouraging settlements, the Supreme Court also recognized the
countervailing competing public interest of preventing double recovery. The Supreme Court
concluded that settlement privilege protected disclosure of the settlement amounts until the end of
the trial. In Sable, as in the present case, the plaintiff agreed that at the end of the trial it would
disclose to the trial judge the amount settled for in order to avoid overcompensation.


60 In Sable, the non-settling defendants did not oppose court approval of the Pierringer
agreement. However, they tendered a number of conditions that they wanted included in the court
order to protect their rights.


61 The Non-Settling Parties argue that in Sable, the trial court approved the Pierringer agreement
but took great pains to structure the settlement in a manner sensitive to the litigation needs of the
non-settling parties. The Supreme Court of Canada mentioned some of these protections in the
following paragraphs of its decision:


23 In the United States, Pierringer Agreements were found to significantly
attenuate the obstacles in the way of negotiating settlements in multi-party
litigation. Under a Pierringer Agreement, the plaintiff's claim was only
"extinguished" against those defendants with whom it settled; the claims against
the non-settling defendants continued. The settling defendants, meanwhile, were
assured that they could not be subject to a contribution claim from the
non-settling defendants, who would be accountable only for their own share of
liability at trial.


24 Pierringer Agreements in Canada built on these American foundations and
routinely included additional protections for non-settling defendants, such as
requiring that non-settling defendants be given access to the settling defendants'
evidence. In this case, for example, the court order approving the settlement
required that the plaintiffs get production of all relevant evidence from the
settling defendants and make this evidence available to the non-settling
defendants on discovery. It also ordered that, with respect to factual matters,
there be no restrictions on the non-settling defendants' access to experts retained
by the settling defendants. In addition, the Agreements in this case specified that
their non-financial terms would be disclosed to the court and non-settling
defendants "to the extent required by the laws of the Province of Nova Scotia and
the rulings and ethical guidelines promulgated by the Nova Scotia Barristers'
Society" (A.R., at pp. 142 and 184).


25 The non-settling defendants have in fact received all the non-financial terms
of the Pierringer Agreements. They have access to all the relevant documents and
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other evidence that was in the settling defendants' possession. They also have the
assurance that they will not be held liable for more than their share of damages.
Moreover, Sable agreed that at the end of the trial, once liability had been
determined, it would disclose to the trial judge the amounts it settled for. As a
result, should the non-settling defendants establish a right to set-off in this case,
their liability for damages will be adjusted downwards if necessary to avoid
overcompensating the plaintiff.


62 In the present matter, the Non-Settling Parties will also enjoy similar protections. They have
access to all relevant documents and other evidence that was in the Settling Defendants' possession.
There are no restrictions on the Non-Settling Parties' access to experts retained by the Settling
Defendants. All the terms of the Pierringer Agreement have been disclosed to the Non-Settling
Parties and the Court except for the amounts agreed to. The Non-Settling Parties have the assurance
that they will not be held liable for more than their share of damages. The Plaintiffs have agreed that
at the end of the trial, it will disclose to the trial judge the amounts it settled for in order to prevent
overcompensation. The Non-Settling Parties' liability for damages may be adjusted downwards if
necessary to prevent overcompensation.


63 The Non-Settling Parties make reference to the decision of the Alberta Court of Queen's
Bench in Canadian Truck Stops Limited v. Imperial Oil et al., 2006 ABQB 116, [2006] A.J. No.
314, where the non-settling defendants argued that the agreement had to be amended to ensure that
they would continue to have the same kind and quality of pre-trial discovery as it would have if the
settling defendant had remained an active participant in the action. At paragraph 30, the motion
judge states: "I agree that [the non-settling party] is entitled to that protection. This action is being
case-managed by me. [The non-settling party] may apply to seek whatever directions it says are
appropriate to ensure that protection." The non-settling defendant was expressly given the
permission to seek directions as Alberta did not have a rule of procedure permitting third party
discovery such as can be found in our Rule 32.10 (leave to discover any person) and 31.11
(discovery of documents in the possession of a person not a party). Notwithstanding the Alberta
regime, the court approved the settlement agreement.


64 In Amoco Petroleum Co. v. Propak Systems Ltd, [1999] A.J. No. 1100, 1999 ABQB 716 (for
the decision of the trial judge) and 2001 ABCA 110, [2001] A.J. No. 600 (for the decision of the
Court of Appeal of Alberta) the non-settling defendant opposed the Pierringer agreement on the
basis that it would lose its rights of discovery and production of documents vis-à-vis the settling
defendants and its ability to defend the action would be compromised or prejudiced. At paragraphs
17 and 18, the trial judge dismissed the non-settling party's objections. Hart J. stated:


17 In my view it would be a rare case indeed in which optimizing a non-settling
party's access to discovery and/or production of documents would outweigh the
benefits of a multi-party settlement and a shortened trial. Certainly any counsel
would like to have rights of discovery of all material witnesses, but this is not
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what the law permits. Once there is no lis between the third party or co-defendant
and the party seeking contribution or indemnity, such third party or co-defendant
becomes little more than a prospective witness. Parties adverse in interest have
discovery rights vis-a-vis one another. There are no such rights vis-a-vis
witnesses.


18 Although examinations for discovery are by no means complete in this
lawsuit, Propak has had the advantage of significant oral examination and
discovery of documents. It is clearly better off than it would have been if the
settling parties had been formally released or granted a covenant not to sue by the
Plaintiffs from the outset, prior to the commencement of Propak's contribution
and indemnity proceedings. In these circumstances, I cannot find that Propak
would be in any way prejudiced or disadvantaged by "losing" the opportunity of
further discovery of parties to whom it would no longer be adverse in interest. It
is noteworthy that to the extent that Propak may wish to call these parties as
witnesses at trial, it would have full recourse to all rights of subpoena and
production which would apply to any party seeking to call evidence in a civil
trial in Alberta.


65 On the question of prejudice caused by the lack of access to discovery and /or production of
documents vis-à-vis the settling defendants, the Court of Appeal of Alberta commented as follows
at paragraphs 25, 26 and 47:


25 Litigation, including settlement, is all about advantage, and corresponding
disadvantage or prejudice. Settlement, after all, is nothing more than a
compromise, in which parties gamble by trading prospective rights for certainty.
Nor does prejudice run in only one direction. Failure to allow settlement by
parties who want an exit ramp from costly and prolonged litigation may give a
party who refuses to settle an even stronger tactical advantage. An unreasonable
party can hold the other parties at ransom, virtually dictating the terms of
settlement.


26 It is argued that without complete pre-trial disclosure a court will be unable to
properly apportion the loss. This argument cuts both ways. The plaintiff always
bears the burden of proof at trial. By agreeing to remove the settling defendants
from the suit and focussing only on the non-settling defendant's alleged
misdeeds, a plaintiff runs the risk of no recovery at trial, for it may fail to prove
any basis on which a trial court could assign liability to the non-settling party.
Decisions to settle with some but not all defendants give rise to challenging
issues. What use can be made by the non-settling defendant of settling
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defendants' discoveries? Will adverse inferences be drawn against the plaintiff if
it does not call settling defendants as witnesses? A plaintiff may encounter
considerable obstacles in its attempt to recover any damages. It by no means
follows that as a result of a partial settlement the non-settling defendant will
shoulder a greater portion of the liability than it ought.


[...]


47 The case management judge commented that "it would be a rare case [...] in
which optimizing a non-settling party's access to discovery and/or production of
documents would outweigh the benefits of a multi-party settlement and a
shortened trial" (AB I at 105). He therefore properly considered the strong public
policy reason which favours settlement. The judge noted that under the Rules
only parties who are adverse in interest have discovery rights and that no such
rights would exist with respect to the settling parties, who would be "mere
witnesses". He commented that Propak "would have full recourse to all rights of
subpoena and production which would apply to any party seeking to call
evidence in a civil trial in Alberta" (AB I at 105). He therefore recognized that
potential prejudice which arises as a result of the third party disclosure regime in
the Alberta Rules of Court is not a proper basis for refusing to give effect to a
proportionate share settlement agreement.


66 In J.M. v. Bradley, (2004) 187 O.A.C.201, [2004] O.J. No. 2312, the Ontario Court of Appeal
endorsed the proposition that: "the interests of the administration of justice are not facilitated by
requiring the involvement at trial of a litigant for purely procedural purposes where this can be
avoided without unfairness or prejudice to the parties" (see para. 62).


67 In Hollinger Inc. (Re), 2012 ONSC 5107, [2012] O.J. No. 4346, the Ontario Superior Court
was asked not to enforce a Pierringer agreement on, inter alia, the basis that the Pierringer
agreement would prevent meaningful discovery. At paragraph 84, the court noted:


84 The question then is does the court simply say party discovery rights trump so
that Settling Parties are subject to all of the obligations and costs they would
have as if they were to remain defendants OR does the court say the process can
be controlled through effective management particularly on the Commercial List.
To say the former is to reject approval of an essential term of the settlements.


68 The Court in Hollinger was satisfied that the production and discovery objections raised by
the non-settling parties could be addressed by the Court through case management, and therefore
approved the Pierringer agreement.
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69 The Non-Settling Parties have had the advantage of significant oral examination and discovery
of documents, although examinations for discovery are not completed. The Non-Settling Parties
knew in April 2013 that the Settling Defendants were working on a Pierringer agreement. There
was time, from April 2013 to date, to seek examination for discovery of the Settling Defendants or
an up-to-date Affidavit of Documents, if the Non-Settling Parties thought this was necessary.


70 The Non-Settling Parties failed to identify which documents, if any, would be in the
possession of the Settling Defendants and have yet to be produced. They also failed to establish
what questions or topics, if any, have been left out on the question of liability.


71 The Non-Settling Parties have not shown tangible prejudice arising from the implementation
of the Pierringer Agreement. Our Rules of Court allow for discoveries of non-parties (Rule 32.10)
and discovery of documents in the possession of persons who are not parties (Rule 31.11).
Furthermore, Rule 33.16 which allows for the introduction of discovery evidence at trial applies to
the oral examination or cross-examination of any person (see Rule 33.18). Obviously, the Settling
Defendants will not be exempt from giving evidence or serving as witnesses. The Non-Settling
Parties will continue to benefit from the non-party discovery provisions of our Rules of Court.
Therefore, there is no need to expressly allow them to seek directions as was done in the decisions
emanating from Alberta. The Alberta Rules of Court contained no express rule permitting third
party discovery.


72 The terms which the Non-Settling Parties seek to impose on the Settling Defendants are
unjustified and this would reject an essential term of the settlement agreement. The Settling
Defendants wish to be extricated from this action and put an end to costly and prolonged litigation.


73 The Settling Parties have agreed that the trial judge may apportion liability if any, between the
Settling Defendants and the Non-Settling Defendants, notwithstanding that the Settling Defendants
would not be parties to the action at trial.


74 This claim arises from a fire that occurred in 2002, that is more than 12 years ago.
Documentary discovery was completed by 2007. Examinations for discovery were held in
December 2008 and June 2009 on the issue of liability and undertakings were answered. This case
has been before the courts for more than 10 years. This is the fourth motion heard by the trial
division in this file and two of these were appealed to the Court of Appeal.


75 The cross-claims advanced by the Non-Settling Parties are purely for contribution and
indemnity and rely upon the allegations of negligence set out in the Plaintiffs' Statement of Claim.
The cross-claims do not allege the breach of any independent duty owed directly or indirectly to the
Non-Settling Parties.


76 The Pierringer Agreement contains an indemnity clause in favor of the Settling Defendants
and an agreement by the Plaintiffs to pursue the Commission only for its several share of liability
for the Plaintiffs' losses and damages. The Commission can only be held liable for its share of the
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damages and is severally, and not jointly, liable with the Settling Defendants. Therefore, the
Non-Settling Parties have the assurance that they will not be liable for more than the Commission's
share of damages that is the loss that it actually caused. The Non-Settling Parties remain fully aware
of the claims they must defend themselves against and the overall amount of the Plaintiffs' claim
against the Non-Settling Parties has not changed. The potential liability of the Non-Settling Parties
is significantly limited under the agreement made by the Settling Parties and their liability for
damages could be adjusted downward if necessary to avoid overcompensating the Plaintiffs.


77 Settlement of all issues is encouraged and when that is not possible, settlement of as many
issues as possible is to be encouraged.


78 The issuance of an Order dismissing or discontinuing the claims and cross-claims against the
Settling Defendants will result in the just, least expensive and most expeditious determination of a
portion of the litigation and will reduce the burden of the litigation to the Court by eliminating the
need for participation in the litigation by two of the three defendants. It will narrow the issues for
trial and will shorten the time required to try the matter, should a trial be required. This in turn will
reduce the legal costs of the parties and permit the efficient use of judicial and court resources.


79 Refusing to give effect to proportionate share settlement agreements would mean that any
single defendant who refuses to settle, for whatever reason, could force all other defendants to trial.
As was noted by Fruman J.A. at para. 25 of Amoco: "Failure to allow settlement by parties who
want an exit ramp from costly and prolonged litigation may give a party who refuses to settle an
even stronger tactical advantage. An unreasonable party can hold the other parties at ransom
virtually dictating the terms of settlement."


80 The Non-Settling Parties have not really questioned the fairness of the settlement, nor have
they alleged that they would suffer prejudice arising from the settlement, other than for the
production and discovery process and the fact that the Settling Defendants will now have to be
called as witnesses if needed.


81 I am satisfied that the Court, through the use of our Rules of Court, can balance the interests of
the Non-Settling Parties with the interest of the Settling Defendants. The third party discovery
process will be managed with the tools that are available through our Rules of Court while
upholding the principle of proportionality.


82 There is an overriding public interest in settlement, and the promotion of settlement through
the use of Pierringer agreements to promote settlement of complex multi-party litigation is sound
judicial policy that contributes to the effective administration of justice, which overrides any
prejudice that could be caused by the fact that the settling defendants will no longer be parties to the
action.


83 A proportionate share settlement agreement will have a positive impact on litigation, as it will
shorten the trial and narrow the issues. Moreover, from a liability exposure perspective, there is no
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prejudice to the Non-Settling Parties as it is agreed that the Plaintiffs will only pursue the
Commission for its several share of liability.


84 The Settling Parties are also requesting a bar order to preclude subsequent claims arising from
the same subject matter. As stipulated in Rule 25.06(1), the Court may provide for this. It is the way
to achieve finality for the settlement. Without the security provided by such an order, partial
settlement of litigation may be impossible. Such an order promotes the public interest in resolving
disputes (see Hollinger at paras. 70 and 71).


85 There is no good reason for refusing to implement the Pierringer Agreement.


VI. AMENDMENT OF THE STATEMENT OF CLAIM


86 The Plaintiffs require leave of the Court to amend their Statement of Claim because the
pleadings are closed and the Non-Settling Parties have not consented to such amendments.


87 Various courts have approved amendments to the plaintiff's pleadings to reflect the terms of a
proportionate share settlement agreement and in particular, to clearly limit the plaintiff's claims
against the settling defendants and non-settling defendants (see Sable Offshore Energy Inc. v.
Ameron International Corp., 2010 NSSC 19, [2010] N.S.J. No.18 and J.M. v. W.B. at para. 22 and
Amoco). This is a natural incident of giving effect to a Pierringer agreement.


88 In order to reflect the terms of the Pierringer Agreement, it is appropriate to grant leave so that
the Plaintiffs can file and serve an Amended Statement of Claim.


VII. CONCLUSION AND DISPOSITION


89 The motion is granted. The Plaintiffs are granted leave to discontinue their action against the
Settling Defendants without costs to any party. The Plaintiffs are barred from bringing a subsequent
action against the Settling Defendants arising out of the facts alleged in the Plaintiffs' Statement of
Claim. All cross-claims against the Settling Defendants are dismissed without costs. To prevent
double recovery, the settlement figure will be disclosed to the court following the court's
determination of the liability and damages issues at trial.


90 To give effect to the settlement agreement, leave is granted to the Plaintiffs to file and serve an
Amended Statement of Claim in the form attached as Exhibit "1" to the affidavit of Justin Katz
sworn to on August 28, 2013 on condition that same not issue until after the time to appeal this
decision has passed. If the decision is appealed, the Amended Statement of Claim shall be held in
abeyance and dealt with by the Court of Appeal.


91 As previously mentioned, the Court was advised that this was the first time a Pierringer
agreement has been the subject of a motion before a New Brunswick court. All counsel brought
worthwhile insights to the debate. In the circumstances, I conclude that each party should bear its
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own costs.


DATED at Edmundston, New Brunswick, this 1st day of April 2014.


L.A. LaVIGNE J.


* * * * *


SETTLEMENT AGREEMENT made this 17th day of 2013.


BETWEEN:


NADEAU POULTRY FARM LIMITED and MAPLE LODGE FARMS LTD. (the "Plaintiffr")


-and -


DESJARDINS & DES JARDINS CONSULTANTS INC. and the VILLAGE OF
SAINT-FRANÇOIS DE MADAWASKA (the "Settling Defendants")


WHEREAS the Plaintiffs commenced an action in the Court of Queen's Bench of New Brunswick,
Judicial District of Edmundston, on or about the 12th day of February, 2004, against the
Defendants, Desjardins & Desjardins Consultants Inc. and the Village of Saint Francios de
Madawaska (the "Settling Defendants") and the Defendant,. Madawaska District Planning
Commission (hereinafter "Court File No. E/C/19/04") claiming damages including general and
special, pre-judgment and post-judgment interest and costs for negligence and breach of contract in
relation to losses sustained by the Plaintiffs as a result of a fire that occurred at the Plaintiffs' poultry
processing plant located in the Village of Saint-Francois de Madawaska on February 14, 2002;


AND WHEREAS Portage La Prairie Mutual Insurance Company was added by Order pursuant to
subsection 104.1(1) of the Insurance Act, R.S.N.B. 1973, c.1-12 as a Third Party in Court File No,
E/C/19/04;


AND WHEREAS all assets, liabilities rights, obligations, powers and responsibilities of the
Madawaska District Planning Commission have been transferred to and have become the assets,
liabilities, rights, obligations, powers and responsibilities of the Regional Service Commission
Number One under section 48 of the Regional Service Delivery Act, SNB 2012, c 37. as directed by
the Minister of Environment and Local Government:


AND WHEREAS any action, suit or other legal proceeding which the Madawaska District Planning
Commission is a party pending in any court immediately before the commemcement of section 49
of the Regional Service Delivery Act, SNB 2012 c 37 may be continued by or against the Regional
Service Commission Number One in like manner and to the same extent as it could have been
continued by or against the Madawaska District Planning Commission:
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AND WHEREAS the Plaintiffs and the Settling Defendants wish to settle the Plaintiffs' claims
against the Settling Defendants, and have agreed on a settlement sum;..


AND WHEREAS the Defendant, Madawaska District Planning Commission, the Regional Service
Commission Number One, any other successor of the Madawaska District Planning Commission,
and fee Third Party, Portage La Prairie Mutual Insurance Company (the "Non-Settling Parries") are
not agreeable to settling wife the Plaintiffs;


AND WHEREAS the Settling Defendants will not settle if the Settling Defendants remain as parties
in Court File No. E/C/l 9/04 and continue to be exposed to claims by the Plaintiffs or to claims by
the Non-Settling Parries for contribution and indemnity;


AND WHEREAS the Plaintiffs and the Settling Defendants wish to remove the Settling Defendants
from Court File No. E/C/19/04;


AND WHEREAS the Plaintiffs wish to preserve any claims in Court File No. E/C/19/04 they have
now or may have against the Non-Setfling Parties,


NOW THEREFORE in consideration of the premises and of the mutual covenants and agreements
contained herein, the Palintiffs and the Settling Defendants hereto mutually covenant and agree as
follows:


1. The Settling-Defendants will pay to the trust accounts of their counsel, the
agreed settlement sum of payable as follows:


a) The sum payable by the Defendant, the Village of Saint-Francois die
Madawaska; and


b) The sum of payable by the Defendant, Desjardins and DesJardins
Consultants Inc.


The Settlement Sum shall be paid no later than the date this Settlement
Agreement is executed. The Settlement Sum will be held in trust by the
respective legal counsel for the Settling Defendants until this Settlement
Agreement becomes effective. Within seven (7) days of the effective date of the
Settlement Agreement, the Settlement Sum will be paid to Cozen O'Connor in
trust as legal counsel for the Plaintiffs. If the New Brunswick Court of Queen's
Bench refuses to grant fee orders necessary to make this Settlement Agreement
effective and all levels of appeal have been exhausted, fee Settlement Sum will
revert to fee trust accounts of the Settling Defendants' legal counsel in the
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respective amounts above noted.


2. The Plaintiffs agree to provide a fell and final release to the Settling
Defendants which said full and final release will provide feat fee Plaintiffs
release fee Settling Defendants from all actions, suits, claims, demands,
causes of action, damages, interest, costs, expenses and compensation of
whatsoever nature and kind, whenever and howsoever arising, whether
know or unknown and which fee Plaintiffs now-have or ever bad or at any
time hereafter can shall or may have in any way arising or resulting from
or in any way connected with the facts and circumstances as pleaded or
which could have been pleaded by the plaintiffs in Court File No, E/C/19/
04, against the Settling Defendants for various relief with respect to or as a
result of the fire at the Plaintiffs' poultry processing plant at the Village of
Saint Francois de Madawaska, New Brunswick, on the 14th day of
February, 2002, The form of the Final Release is attached hereto as
Schedule "A"


3. The Plaintiffs and the Settling Defendants agree that the Plaintiffs may
continue their action against the Defendant, Madawaska District Planning
Commission, the Regional Service Commission Number One and any
other successor of the Madawaska District Planning Commission (the
"Non-Settling Defendant") to the extent of its several liability. The
Plaintiffs agree that they will not seek to hold any party jointly liable.


4. The Plaintiffs and Settlement Sum of represents the maximum liability of
the Settling Defendants, which said acknowledgement and agreement is
not to be taken as an admission of liability on the part of either or both of
the Settling Defendants.


5. The Plaintiffs agree to waive or forego any amount that may be attribute to
the Settling Defendants over and above the Settlement Sum of


6. In the event that the Settling Defendants are held to have any liability
greater than the Settlement Sum of the Plaintiffs agree to abandon, waive
or forego any entitlement to or any claim for the amount greater than the
Settlement Sum.
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7. The Plaintiffs will indemnify and save harmless the Settling Defendants as
follows:


a) for any portion or amount of damages, interest, costs or
disbursements in Court File No. E/C/19/04 that the Court may
determine to be attributable to the fault or liability of the Setting
Defendants; and


b) for any claims or amounts, whether for contribution or otherwise,
that the Settling Defendants may be ordered by the Court to pay to
the Non-Settling Defendant and the Third Patty and the Plaintiffs
covenant and agree to immediately satisfy any judgment that may be
made or entered against the Settling Defendants in such claims or
amounts for contribution and indemnity.


8. The Plaintiffs covenant and agree not to make any claims against the
Settling Defendants or any other person, party or corporation who might
claim contribution, indemnity or any other relief from the Settling
Defendants. The Settling Defendants acknowledge that the Plaintiffs intend
to continue with their action in Court File No. E/C/19/04 against the
Non-Settling Parties.


9. The Settling Defendants will immediately notify the Plaintiffs through the
Plaintiffs' legal counsel upon becoming aware of any claim that could give
rise to a claim for indemnity under section 7 of the Settlement Agreement


10. Upon giving the Plaintiffs notice of a possible claim for indemnity under
section 7 of this Settlement Agreement, the Settling Defendants will:


a) immediately consent to and allow the Plaintiffs to assume and
control the defence of the claim, including, without restricting the
generality of the foregoing, appointing, instructing and paying legal
counsel;


b) not incur any legal or other expense without the consent of the
Plaintiffs, which said consent is not to be unreasonably withheld;


Page 27







c) immediately inform the Plaintiffs of any developments in respect of
the claim; and


d) upon the request of the Plaintiffs, reasonably assist the plaintiffs in
defending the claim at a reasonable cost, to be paid by the Plaintiffs,


11. The Plaintiffs will consent to a Court Order dismissing or discontinuing the
action in Court Pile No. E/C/19/04 as against the Settling Defendants
without costs to any party, on the understanding that the action will
continue against the Non- Settling Defendant and the Third Party. The
form of the Consent Order for Discontinuance is attached hereto as
Schedule "B",


12. The Plaintiffs and the Settling Defendants covenant and agree that all
cross- claims made against the Settling Defendants in Court File No. E/
C/19/04 will be dismissed or discontinued without costs.


13. The Plaintiffs will apply to the Court to amend their Notice of Action with
Statement of Claim Attached in Court File No. B/C/19/04 so as to:


a) remove the Plaintiffs' claims against the Settling Defendants from
the Amended Statement of Claim;


b) plead that the Plaintiffs are pursuing the Non-Settling Defendant
only for its several share of liability for fee Plaintiffs' losses and
damages;


c) plead that the Plaintiffs are not claiming against the Non-Settling
Defendant any sum that would require further payment by the
Settling Defendants to either the Non-Settling Defendant or the
Plaintiffs, including any amount for which the Settling Defendants
are found by the Court to be liable to indemnify or contribute to the
Non-Settling Defendant; and
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d) requesting that the Court determine the apportionment of tire
liability of the Defendants to the Plaintiffs, if any, between the
Settling Defendants and the Non-Settling Defendant


14. A copy of the Plaintiffs' proposed Amended Statement of Claim in Court
File No. E/C/9/04 is attached hereto as Schedule "C",


15. The Plaintiffs and the Settling Defendants acknowledge and agree that the
Settling Defendants are no longer parties to the action in Court File No.
E/C/19/04 and have no obligation to participate in any further proceedings,
unless required by law or as ordered by the Court


16. The Plaintiffs and the Settling Defendants acknowledge and agree that this
Settlement Agreement is made without prejudice to the Plaintiffs' rights
and claims against the Non-Settling Defendant, and the Plaintiffs will be at
liberty to settle, pursue or relinquish their claims against the Non-Settling
Defendant at the Plaintiffs' sole discretion.


17. The plaintiffs and the Settling Defendants acknowledge and agree that they
will execute such other documents and take, or cause to be taken, such
actions as are necessary to accomplish the objectives of this Settlement
Agreement,


18. The Plaintiffs and the Settling Defendants acknowledge and agree that this
Settlement Agreement is a compromise of doubtful and disputed claims,
and will not be taken or raised as an admission of liability by the Plaintiffs,
or by the Plaintiffs' agents, insurers, successors and assigns.


19. The Plaintiffs and the Settling Defendants acknowledge and agree that this
Settlement Agreement;


a) may be executed in separate counterparts by facsimile, pdf, or by
original document, and all executed counterparts together will
constitute one executed agreement;
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b) may be executed by legal counsel acting for and on behalf of the
Plaintiffs and the Settling Defendants;


c) will bo governed by and construed in accordance with the laws of
the Province of New Brunswick and will be subject to the exclusive
jurisdiction of the Court of Queen's Bench of New Brunswick; and


d) will be effective only as of the date the Plaintiffs and the Settling
Defendants have executed this Settlement Agreement, and all orders
required by this Settlement Agreement have bees obtained from the
Court Of Queen's Bench of New Brunswick and any appeals have
been exhausted and/or applicable appeal periods have expired.


20. The Plaintiffs and the Settling Defendants acknowledge and agree that they
will bring a joint motion before the Court of Queen's Bench of New
Brunswick seeking an Order granting the Plaintiffs leave to amend their
Statement of Claim as contemplated by this Settlement Agreement and
seeking an Order dismissing or discontinuing the Plaintiffis' action against
the Settling Defendants and all cross-claims without costs as contemplated
by this Settlement Agreement


IN WITNESS WHEREOF the Plaintiffs and the Settling Defendants by their respective legal
counsel with the authority of their respective principal have hereunto executed this Settlement
Agreement on the 17th day of December, 2013,


Raj K. Datt


of COZEN O'CONNOR


Solicitors for foe Plaintiffs


Nadeau Poultry Farm limited and Maple Lodge Farms Ltd.


Cozen O'Connor
One Queen Street Bast
Suite 1920
Toronto, ON M5C2WS
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Delndre L. Wade Q.C.


of COX & PALMER


Solicitor for the Settling Defendant,


Village of Saint-François de Madawaska


Cox & Palmer
Barristers and Solidtors
1 Germain Street
Suite 1500 Brunswick Square
P.O.Box 1324
Saint John NB E2L 4H8


Cynthia J. Benson


of STEWART McKELVEY


Solicitors for the Settling Defendant,


Desjardins & Desjardins Consultants Inc.


Stewart McKelvey
Barristers & Solicitors
1000-44 Chipman Hill
PO Box 7289, Station A
Saint Johnf NB B2L4S6
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Companies ' Creditors Arrangement Act (CCAA)


COMMENTARY


. Introduction


Amendments under S.C. 2005, chapter 47 and S.C. 2007,
chapter 36


. Access


Initial Application
. Appointment of a Monitor
. Role of the Superintendent of Bankruptcy
. Subsequent Applications
. Lifting the Stay of Proceedings
. Directors


. Classification of Creditors


. Operational Issues


. The Plan of Arrangement


. The Meetings of Creditors and the Vote


. Eligible Financial Contracts


. Suppliers of Goods, Services and Funds


. The Crown


. Court Approval


. Cross Over To and From BIA


. Cross-Border Insolvencies


. Appeals


Introduction
In the mid-1980s, insolvent debtor companies began re-using the


CCAA. While the legislation had not been employed for many years, itwas clear the proposal provisions under the Bankruptcy and Insol-
vency Act, then known as the Bankrptcy Act, uBIA", were insufficient
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to meet the needs of large companies that required debt restructuring.
The BIA was too structured and too time-limiting to permit the larger
companies to restructure. The stay of proceedings under the BIA did
not apply to secured creditors, with the result that secured creditors
invoked receiverships and debtor companies were liquidated. On the
other hand, once a debtor took protection under the CCAA, the intial
order invariably provided a stay of proceedings against all creditors
including secured creditors. Under the BIA creditors can readily defeat
proposals at various times during the proceedings. This is not possible
under the CCAA, although the court can interpose an interim receiver
to protect the assets and oversee a plan of arrangement.


Proceedings taken under the CCAA are far more flexible, but less
predictable, than proceedings under the BIA. With 63 sections in the
Act, formerly 22 sections until the 2005 and 2007 amendments, the
court has great latitude through its inerent jurisdiction and statutory
discretion to protect debtor companies and give them every opportu-
nity to restructure for the benefit of creditors, shareholders and, in
many cases, communities whose residents are dependent on the debtor
company for employment. While invoking the Act comes at a great
expense with respect to professional fees, write-downs of debt and
shareholder value, the success in salvaging the debtor company has
compensating rewards to other stakeholders.


However, with court-driven solutions, each case is effectively adju-
dicated and administered partly in isolation of other cases. Many issues
have come forward that are being addressed by the courts across the
country on an ad hoc manner with appeals being difficult to launch in
view of the time restrictions as the debtor company restructures. If the
reorganization fails, the debtor can proceed to file an assignment into
bankruptcy at which time the debtor s assets are liquidated and the
distribution of dividends are regulated under a statutory scheme of
priorities under the BIA.


Like the BIA the office of the Superintendent of Bankruptcy now
supervises the debtor companies in their reorganization. While the Act
has had amendments in 1992, 1997 2005, and 2007,2 there is still need to
harmonize both the BIA and the CCAA and to give some more struc-
ture so that all interested parties may better know their rights and
remedies and predict an outcome. Some advocates claim that the CCAA
should be incorporated into a part of the BIA. With one statute, all
stakeholders and foreign creditors entertaining business with Canadian
companies would likely have better credibility in the insolvency system
than with two competing and over lapping systems.


1 Re Ted Leroy Trucking Ltd. (2010), 72 CB.R. (5th) 170 (S.CC) paras. 12 to 24 where the Court
briefly reviews the history of the CCAA in the context of a deemed trust for GST under the Excise Tax
Act.


2 On September 18, 2009, the Government proclaimed sections 124 to 131 and 136 to 139 of S.
2005, c. 47 and section 67 of S.C 2007, c. 36 to be in force.
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Commentary


The purpose of the legislation is to permit compromises or arrange-
ments of insolvent companies with their creditors without going into
bankruptcy or liquidation. The legislation is intended to benefit the
debtor company by keeping the debtor company in business, thereby
preserving its goodwill and maintaining a higher value than if in bank-
ruptcy or liquidation, and also preserving jobs. The legislation also
benefits the creditors, shareholders, and others who depend upon the
business continuing to operate.


The legislation was essentially designed for companies who have
millions of dollars of debt. The Act gives the debtor an opportunity to
apply to the court for an intial order granting protection against the
creditors from enforcing their remedies while it proposes a plan 
arrangement. If the order is granted, there is usually a stay of legal
proceedings against all creditors while the plan is operative or until the
plan is defeated by the creditors or by the court. At the same time, once
the debtor company obtains an order staying the proceedings, the
debtor also obtains some breathing room to refinance or sell part of the
business as a going concern. The Act came into existence in 1933 prima-
rily to protect companies that incurred public debt through a trustee
under trust debentures. This public debt requirement is no longer pre-
scribed under the present legislation. The Act is federal legislation
coming under the provisions of subsection 91(2) of the Constitution Act,
1867 dealing with bankruptcy and insolvency. If there is conflict with
any provincial legislation or other federal legislation, then the CCAA
prevails.


The CCAA is devoted entirely to restructuring a debtor company.
The BIA, in contrast , covers bankruptcy as well as restructuring indi-
viduals and companies, and it also covers receiverships. As a result of
having less structure than the BIA, the CCAA is very flexible in its
operation, but costly to the debtor and to those creditors who partici-
pate. No two case studies are similar as the law- is made by the courts
rather than by Parliament.


In an attempt to co-ordinate different insolvency regimes, Par lia-
ment amended the CCAA in 1997 to make that Act more uniform with
the BIA. Subject to a monetary restriction of $5 million, a debtor com-
pany has a choice of taking protection under Part III of the BIA or
applying for an order under the CCAA in order to avoid bankruptcy.
However, prior to the amendments, the two Acts clearly overlapped
with the CCAA being far more flexible, but more expensive to operate
in practice. The case law has clearly established that the provisions 


3 The legislation originates from the English Companies Act
, 1929, (19 and 20 Ceo. V, c.23) section


153.
4 Pacific National Lease Holding Corp. v. Sun Life 


Trust Co. (1995), 34 CB.R. (3d) 4 (B.C CA.see also Hong Kong Bank of Canada v. Chef Ready Foods Ltd (1990), 4 CB.R. (3d) 311 (B.C CA.) andRe Sulphur Corp. of Canada Ltd. (2002), 35 CB.R. (4th) 304 (AHa. Q.
5 S.C 1997, c. 12.
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the CCAA are remedial in nature and that they are to be given a broad
and liberal interpretation in order to facilitate compromises between
debtor companies and their creditors. As the Act is short, courts have
assumed inherent jurisdiction to rule on many procedural and substan-
tive provisions in filling in the Ugaps" under the legislation.6 A compar-
ison of the two Acts appears below in Appendix I outlining the consid-
erations in the choice of remedy.


The CCAA applies to any company incorporated under the laws of
Canada or of any province, or any company having assets or doing
business in Canada even though it is incorporated outside Canada. The
Act does not apply to banks, railway or telegraph companies, insurance
companies, and trust companies. Some of those legal entities are cov-
ere9- by the Winding-Up and Restructuring Act and the Canada Trans-
portation Act, which are also federal Acts.


The purpose of the CCAA has been described in many cases. All
the case law refer to the legislation as remedial in nature giving the
court wide discretion in adjudicating decisions where there are no stat-
utory provisions governing the situation. In Hongkong Bank of Canada
v. Chef Ready Foods Ltd.,8 the British Columbia Court of Appeal aptly
described the legislation in the following terms:


The purpose of the C.C. A. is to facilitate the making of a compromise or
arrangement between an insolvent debtor company and its creditors to the end
that the company is able to continue in business. It is available to a company
incorporated in Canada with assets or business activities in Canada that is not a
bank , a railway company, a telegraph company, an insurance company, a trust
company, or a loan company. When a company has recourse to the C.
the Court is called upon to playa kind of supervisory role to preserve the status
quo and to move the process along to the point where a compromise or arrange-
ment is approved or it's evident that the attempt is doomed to failure. Obvi-
ously time is critical. Equally obviously, if the attempt at compromise or
arrangement is to have any prospect of success, there must be a means of
holding the creditors at bay, hence the powers vested in the Court under s. 11.


The CCAA applies only to companies with at least $5 million in
debts. Those companies have a choice between the CCAA and the BIA.


6 See, for example, Re Westar Mining Ltd. (1992), 14 C.B.R. (4th) (3d) 88 at page 93 (B.C. S.c.); Re
Dylex Ltd. (1995), 31 C.B.R. (3d) 106 at page 110 (Ont. Gen. Div.


7 For example, Meridian Development Inc. v. Toronto Dominion Bank (1984), 53 A.R. 39 (Q. ) at
page 42, (1984), 52 C.RR. (N. ) 109, at p. 113; Re Lehndorff General Parter Ltd. (1993), 17 C.RR. (3d)
24 (Ont. Gen. Div.); Re Alternative Fuel Systems Inc. (2004), 47 C.B.R. (4th) 1 (AHa. C.A.); Re
Simpson s Island Salmon Ltd. (2006), NBQB 279 (N.B. Q.R) at para. 20, 24 C.RR. (5th) 17 (N.R Q.R);
Re Abitibibowater Inc. (2010), 68 C.B.R. (5th) 1 at page 32 ff. 57 (Que. S.c.), leave to appeal (2010), 68
C.RR. (5th) 57 (Que. C.A.


8 (1990), 4 C.RR. (3d) 311 (B.C. C.A.); Re Pacific National Lease Holdings Corp. (1992), 15 C.B.
(3d) 265 (RC. C.A.) (In Chambers); Re Simpson s Island Salmon Ltd. (2006), 24 C.RR. (5th) 17 (N.


See also Re AbitibiBowater inc. (2009), 64 C.B.R. (5th) 189 (Que, S. ) where the court summarizes
the principles underlying the CCAA and see Re Ted Leroy Trucking Ltd. (2010), 72 C.B.R. (5th) 170 for
a review of the history of the CCAA and in particular the court's statutory, discretionary, equitable
and inherent jurisdiction and their limits, paras. 12 to 81 (S.c.c.).
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Commentary


Even with the amendments to the CCAA 9 there is great latitude and
flexibility in restructuring a debtor company.


Amendments under s. c. 2005, chapter 47 and s.c. 2007
chapter 36


The Office of the Superintendent of Bankruptcy did not have any
powers or authority to participate in any way with the operations
under the CCAA. Despite its supervisory functions with respect to
proposals under the BIA, there were no similar powers and duties to
regulate debtor companies under the CCAA. There were several studies
that indicated creditor dissatisfaction with the system under this Act
and the lack of control from the regulator over the process.


The 2005 amendments grant the office of the Superintendent new
powers and duties under the CCAA.


First , as with bankruptcies and proposals, the Superintendent must
keep a public record of prescribed information of CCAA proceedings.1


Second, the Act gives the Superintendent the right to apply to the
court to review the appointment or conduct of a monitor, and may
intervene in any matter relating to the appointment or conduct of a
monitor.1 This complements the court's role in supervising the monitor.
As covered below, the court appoints a monitor on the making of the
initial order. The monitor holds a licence as a trustee in bankruptcy. The
monitor s role has expanded in assisting the debtor company and
reporting to the court and creditors on the progress and issues
involved.


Third, the Superintendent must receive and a keep a record of all
complaints regarding the conduct of monitors. When appropriate, the
Superintendent shall make an investigation regarding the monitor
conduct.1 The Superintendent shall have access to all books and
records in possession or under control of the monitor, and with leave of
the court on an ex parte application, obtain an order to examine the
books and records of other persons relating to the plan of arrangement.
When the Superintendent is satisfied that the monitor has not fully
complied with the Act or where it is in the public interest to do so, the
Superintendent shall notify the monitor and afford the monitor an
opportunity for a hearing. Extensive powers are given to the Superin-
tendent with respect to summons and the procedure at the hearing.


9 Amendments in 1992 and 1997.
10 The Government proclaimed sections 124 to 131 and 136 to 139 of S.C. 2005, c. 47 and section 67


of S.C. 2007, c. 36 in force as of September 18, 2009.
11 S.C. 2005, c. 47, section 131 creates section 26.
12 Section 27.


13 Sections 28 and 29.
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Statutes, Regulations and Rules Cited:


Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11, s. 11.02(2), s. 11.2, s. 23, s.
23(1)(a)(ii)(B)


Counsel:


S. Reid, for the Applicant.


G. Azeff and A. Iqbal, for the Monitor, Harris & Partners Limited.


J. Desjardins, for DirectCash Payments Inc.


D. Pearlman, for Aimia Canada Inc.


REASONS FOR DECISION


D.M. BROWN J.:--


I. Overview of orders sought under the CCAA


1 By Initial Order made October 16, 2012, the applicant, The Futura Loyalty Group Inc.,
obtained the protection of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36. By
order made October 26, 2012, another judge of this Court approved a proposed Sale and Investor
Solicitation Process and granted other relief. Futura now moves for orders (i) extending the Stay
Period until January 18, 2013, (ii) increasing the DIP Facility from $175,000 to $300,000, (iii)
permitting it to honour prepayments made for Aeroplan Miles by Prepaying Merchant Customers,
and (iv) varying the Initial Order to defer giving notice under section 23 of the CCAA to Prepaying
Merchant Customers.


II. Extending the Stay Period and increasing the DIP Facility


2 Futura seeks an extension of the Stay Period in order to enable it to work on the SISP which, it
hopes, will result in either a going-concern sale or new investment implemented through a plan of
compromise or arrangement. The Monitor supports the request and, in its Second Report dated
November 9, 2012, expressed the view that Futura has acted and continues to act in good faith and
with due diligence. DirectCash Payments Inc., which holds first ranking secured debt of about
$300,000, also supported the extension, as did Aimia Canada. I am satisfied that the evidence
disclosed that Futura has acted, and is acting, in good faith and with due diligence and the requested
extension is necessary to implement the SISP. The updated cash flow forecast filed by Futura shows
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that with the increase in the DIP Facility, the applicant has sufficient cash to carry on its operations
until January 18, 2013. Pursuant to CCAA s. 11.02(2) I grant the extension of the Stay Period until
January 18, 2013.


3 As to the proposed increased in the DIP Facility, Futura has demonstrated the need for such an
increase in order to maintain its operations until the end of the Stay Period. The parties present,
including the secured creditor, supported the proposed increase. The evidence filed by the applicant
and the Monitor satisfies the requirements of CCAA s. 11.2, and I approve the requested increase in
the DIP Facility.


III. Prepaying Merchant Customers: request to honour prepayments made prior to the Initial
Order


4 As described by David Campbell, Futura's CEO, in his affidavit sworn November 9, 2012,
Futura provides "loyalty solutions" for its customers. Its major customer reward program involves
selling Aeroplan Miles to merchants under an Aeroplan Coalition Program. Over 75% of the
applicant's revenues are generated by the resale of Aeroplan Miles pursuant to the Aeroplan
Coalition Program.


5 Under that Program, Merchant Customers of Futura typically pay the applicant monthly, in
arrears, for Aeroplan Miles they have issued to their customers in that month. However, prior to the
filing of its application under the CCAA, Futura on occasion offered Merchant Customers the
opportunity of buying Aeroplan Miles at volume discounts. The Merchant Customers would
purchase those discounted Aeroplan Miles by pre-paying Futura.


6 Mr. Campbell deposed that as of the date of the Initial Order ten (10) Prepaying Merchant
Customers had prepaid to Futura approximately $108,000 for 2.5 million Aeroplan Miles. Futura
has calculated that it pays out approximately $20,000 a month to Aeroplan on account of those
pre-paid Miles.


7 Futura seeks an order of this Court permitting it to honour prepayments made for Aeroplan
Miles by those Prepaying Merchant Customers. Mr. Campbell deposed:


Although payment to Aeroplan on behalf of Prepaying Merchant Customers for
prepayments made prior to the date of the Initial Order could be considered to be
payment for the benefit of the Prepaying Merchant Customers as unsecured
creditors of the Applicant, such payments are necessary in order to maintain the
status quo and to ensure the continuous ongoing operations of the Applicant's
business and the preservation of the Applicant's brand in the marketplace. This
would enhance the likelihood of a going-concern sale by the Applicant that
would maximize value for the benefit of all creditors.


Mr. Campbell also pointed out that Futura had made a similar request in its October 26 motion to
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allow the continuous payment of Futura Reward Payments; the court approved that request in its
October 26 Order.


8 In its Second Report the Monitor supported Futura's request for an authorization order:


Futura and the Monitor share the view that such payments are necessary in order
to maintain the status quo, ensure the continuous ongoing operations of Futura's
business and preserve its brand in the marketplace.


9 DirectCash and Aimia Canada supported the relief sought by Futura.


10 Section 11 of the CCAA authorizes a court to "make any order that it considers appropriate in
the circumstances", "subject to the restrictions set out in this Act". As Morawetz J. observed in Re
Nortel Networks Corp., the "CCAA is intended to be flexible and must be given a broad and liberal
interpretation to achieve its objectives ..."1 Although counsel could not point me to a case in which a
court had permitted an applicant to satisfy a pre-filing credit or claim enjoyed by a customer outside
of the CCAA claims process, some precedent exists for permitting the payment of pre-filing
obligations in the case of non-critical suppliers.


11 In both Eddie Bauer of Canada Inc.2 and EarthFirst Canada Inc.3 the courts considered
requests to approve payments to creditors in respect of pre-filing obligations. In the Eddie Bauer
case Morawetz J. granted the approval writing:


[22] The proposed order also provides that the Applicants shall be entitled but
not required to pay amounts owing for goods and services actually supplied to
the Applicants prior to the date of the Order. The RSM Report comments on this
point. The Eddie Bauer Group is of the view that operations could be disrupted
and its vendor relationships adversely impacted if it does not have the ability to
pay pre-filing obligations to certain vendors and it further believes that the value
of its business will be maximized if it can pay its pre-filing creditors. RSM has
reviewed this issue and is supportive of this provision as the Eddie Bauer Group
believes it is a necessary provision and the DIP Lenders are supportive of the
Restructuring Proceedings. The relief requested in these proceedings is consistent
with the relief sought in the Chapter 11 Proceedings. This provision is unusual
but, in the circumstances of this case, appears to be reasonable. (emphasis added)


12 In EarthFirst Canada Romaine J. approved the creation of a "hardship fund" to pay pre-filing
obligations owed to certain suppliers and contractors of the applicant. The evidence in that case
revealed that some suppliers and contractors in a remote community had become quite dependent
upon the applicant's wind farm project and, if they were not paid, they would "face immediate
financial difficulty". Romaine J. wrote:


[7] While the nature of payments from the hardship fund is different from the
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issue that was before Farley, J. in Re Air Canada, [2003] O.J. No. 5319, 2003
CarswellOnt 5296 (at para. 4), and while EarthFirst is not suggesting that
recipients of the fund are "critical suppliers" in the usual sense of the term, it
appears to be the case that, as in Air Canada, the potential future benefit to the
company of these relatively modest payments of pre-filing debt is considerable
and of value to the estate as a whole. The decision to allow the hardship fund
thus outweighs the prejudice to other creditors, justifying a departure from the
usual rule.


13 In those two cases the courts were prepared to countenance the payment of pre-filing
obligations to suppliers in order to prevent disruption to the operations of the applicant and to
maximize the value of the business for purposes of the re-organization or realization process. In the
EarthFirst Canada case the court engaged in a form of proportionality or cost-benefit analysis,
weighing the cost of the pre-payments against the benefit to the estate as a whole.


14 The present case does not involve a request to make payments to suppliers for pre-filing
obligations, but concerns a somewhat analogous request to make payments which would satisfy
pre-filing credits enjoyed by some important customers. The kind of cost-benefit reasoning
undertaken in the Eddie Bauer and EarthFirst cases offers some guidance. My Reasons granting the
Initial Order stated that the book value of Futura's assets was approximately $1.35 million. The
most recent cash-flow projection filed by the applicant made allowance for "payments to loyalty
currency providers", which included the payments in respect of the Prepaying Merchant Customers.
When compared against projected inflows from the collection of receivables through to January 18,
2013 of approximately $440,000 (the only source of cash apart from the increased DIP Financing),
the honouring of $108,000 in pre-paid Aeroplan Miles for the Prepaying Merchant Customers is not
an insignificant amount. However, on the other side of the scale is the evidence from Futura that
75% of its revenue comes from the resale of Aeroplan Miles and under its SISP it is seeking to
secure a going-concern sale of the company's business.


15 Given the importance of the ongoing resale of Aeroplan Miles to the viability of Futura as a
going-concern, the benefit to the company's re-organization efforts of trying to maintain the
Prepaying Merchant customers as continuing customers, and the absence of any opposition to the
order sought, I conclude that it is appropriate in the circumstances to grant an order "permitting the
Applicant to honour prepayments made for Aeroplan Miles by Prepaying Merchant Customers"
prior to the making of the Initial Order, as requested in paragraph 5 of Futura's notice of motion.
Such authorization, in my view, is consistent with and fosters the objectives of the CCAA.


16 Futura submitted a draft order which contained different language of authorization. I informed
counsel that the revised language was vague and imprecise, and I would not approve it. Paragraph 5
of Futura's notice of motion was short, sweet and to the point, so the language of the draft order
Futura submits for my consideration must reflect that precision.
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IV. Dispensing with notice to Prepaying Merchant Customers


17 The Prepaying Merchant Customers were not given notice of this motion. I have made the
order authorizing the honouring of their prepayments in any event because it is to their benefit.
Futura requests that I vary the CCAA s. 23 notice provision in my Initial Order in order to "defer
notice to Prepaying Merchant Customers". Again, the Monitor, DirectCash Payments and Aimia
Canada support the applicant's request.


18 Section 23(1)(a)(ii)(B) of the CCAA requires a monitor, within five days after the making of
an initial order, to send, in the prescribed manner, "a notice to every known creditor who has a
claim against the company of more than $1,000 advising them that the order is publicly available".
In this case the Monitor has not sent such notice to the Prepaying Merchant Customers.


19 Why is that so? No explanation was offered by the Monitor in its Second Report. I am
disappointed that none was. In oral submissions Monitor's counsel stated that the Monitor only
learned from the applicant on October 27, 2012 that the Prepaying Merchant Customers were
creditors of the applicant. Mr. Campbell, in his affidavit, did not explain why it took the applicant
almost two weeks after the Initial Order to recognize the Prepaying Merchant Customers as
creditors and to so inform the Monitor.


20 Why does the applicant not want the Monitor to give CCAA s. 23 notices to the creditor
Prepaying Merchant Customers? In his affidavit Mr. Campbell deposed:


Direct notification of the CCAA Proceedings to the Prepaying Merchant
Customers could cause them to cancel their participation in the Aeroplan
Coalition Program, which would have a detrimental effect on the ongoing
operation and value of the Applicant's business.


Since the Applicant is seeking an order allowing it to continue to honour
prepayments made under the Aeroplan Coalition Program in the ordinary course,
and since a going concern sale of this business may be achieved, it is not
currently necessary, and could be detrimental to the Applicant's business, to
provide such merchants with direct notice of the CCAA Proceedings at this time.
If a going concern sale of its Aeroplan Coalition Program cannot be achieved,
such that the Prepaying Merchant Customers may be affected by this proceeding,
the Applicant will give notice to such merchants at the relevant time.


In its Second Report the Monitor echoed the position of Futura.


21 I recognize that the October 26 Order contained a variation of the paragraph 43 Initial Order
notice provision to exempt, from the Monitor's statutory duty to give notice of this proceeding,
"claimants under the Futura Rewards Program". No reasons accompanied that order, so I am unable
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to understand the basis for the granting of that variation.


22 I am not prepared to vary the Initial Order to excuse the Monitor from providing the requisite
creditor notice to the Prepaying Merchant Customers under section 23(1)(a)(ii)(B) of the CCAA.
Transparency is the foundation upon which CCAA proceedings rest - a debtor company encounters
financial difficulties; it seeks the protection of the CCAA to give it breathing space to fashion a
compromise or arrangement for its creditors to consider; in order to secure that breathing space, the
CCAA requires the debtor to provide its creditors, in a court proceeding, with the information they
require in order to make informed decisions about the compromises or arrangements of their rights
which the debtor may propose. As a general proposition, open windows, not closed doors,
characterize CCAA proceedings.


23 In the present case the Monitor published, as ordered, a notice in the Globe and Mail shortly
after the Initial Order was made and, as ordered, established a website to which the Initial Order
was posted. Given that the Monitor has given general public notice of these proceedings as ordered
by this Court, I cannot see any principled basis upon which to excuse the Monitor from giving
specific notice to one group of creditors - the Prepaying Merchant Customers.


24 Mr. Campbell deposed that giving notice to the Prepaying Merchant Customers "could cause
them to cancel their participation in the Aeroplan Coalition Program". Initiating CCAA proceedings
always carries some risk that the applicant's suppliers or customers may re-think doing business
with the debtor. One of the tasks of a debtor's management is to persuade suppliers or customers
that in the long-run it would be better to hang in with the debtor than to abandon it. Such persuasion
must be done in every CCAA proceeding; this one is no different.


25 For those reasons I decline to grant the applicant's request to vary the notice provisions of the
Initial Order.


V. Summary


26 By way of summary, I grant the applicant an extension of the Stay Period until January 18,
2013, an increase in the DIP Facility to $300,000, and permission to honour prepayments made for
Aeroplan Miles by Prepaying Merchant Customers. I also approve the First and Second Reports of
the Monitor and the actions and activities of the Monitor described therein.


D.M. BROWN J.


cp/e/qllqs/qlpmg/qlcas/qljac
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1 (2009), 55 C.B.R. (5th) 229 (Ont. S.C.J.), para. 47.
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were creditors of Stelco and at least some of them had participated in the negotiation of the Plan --
Plan was binding.


Insolvency law -- Proposals -- Court approval -- Appeal by the holders of certain Convertible
Notes of Stelco from an order which they described as imposing "an expedited, summary
CCAA-style' claims process" for the determination of certain inter-creditor claims in the Stelco
restructuring dismissed -- Judge was entitled to considerable deference in respect of his
discretionary decision, which was in the nature of an interlocutory, scheduling order -- Appellants
were creditors of Stelco and at least some of them had participated in the negotiation of the Plan --
Plan was binding.


Appeal by the holders of certain Convertible Notes of Stelco from an order which they described as
imposing "an expedited, summary CCAA-style' claims process" for the determination of certain
inter-creditor claims in the Stelco restructuring. The appellants asserted that the order was made
without jurisdiction, either under the Companies' Creditors Arrangement Act or through the court's
inherent jurisdiction, and that the order deprived them of their rights to require those who wished to
assert Subordination Claims as against other Stelco creditors to prove those claims in an ordinary
civil lawsuit. The respondents submitted that the order was a discretionary, interlocutory,
scheduling order made in the course of the CCAA proceedings by an experienced supervising judge
and that the decision should be granted deference.


HELD: Appeal dismissed. The judge was entitled to considerable deference in respect of his
discretionary decision, which was in the nature of an interlocutory, scheduling order. Further, the
appellants were creditors of Stelco and at least some of them had participated in the negotiation of
the Plan. They voted on approval and the Plan was approved and was binding on them.


Statutes, Regulations and Rules Cited:


Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36


Appeal From:


On appeal from the order of Justice Farley of the Superior Court of Justice dated March 7, 2006.


Counsel:


Paul Macdonald and Brett Harrison for Sunrise Partners Ltd.


Larry Ellis for the Monitor


Robert Staley and Derek Bell for Informal Committee of Senior Debenture Holders


Aubrey Kauffman for 2074600 Ontario Inc.
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ENDORSEMENT


The following judgment was delivered by


1 THE COURT (oral endorsement):-- The appellants are the holders of certain Convertible Notes
of Stelco. They seek to set aside the order of Farley J. dated March 7, 2006, which they describe as
imposing "an expedited, summary CCAA-style' claims process" for the determination of certain
inter-creditor claims in the Stelco restructuring. They assert that the order was made without
jurisdiction either under the CCAA or through the exercise of the court's inherent jurisdiction, and
that the order deprives them of their rights to require those who wish to assert Subordination Claims
as against other Stelco creditors to prove those claims in a ordinary civil lawsuit with all the bells
and whistles that go with such a proceeding.


2 The respondents say that the March 7 order was a discretionary, interlocutory, scheduling order
made in the course of the CCAA proceedings by the experienced supervising judge, familiar with
those proceedings, and that the decision should be granted deference and left in place.


3 We agree with the respondents.


4 The Stelco restructuring Plan under the CCAA was negotiated and approved by all creditors --
including the appellant Convertible Noteholders and the respondent Senior Bondholders. It was
sanctioned by Justice Farley on January 20, 2006.


5 The Plan establishes a pool of cash, warrants, and securities of various kinds for purposes of
satisfying the claims of Stelco's creditors. These are known as the "Turnover Proceeds".
Distributions cannot be made out of the pool in relation to the Convertible Noteholders and the
Senior Bondholders until the issue of the latter's subordination claims has been determined. This is
because the instruments establishing the rights of the Convertible Noteholders and the Senior
Bondholders provide that the latter are entitled to be paid in full before the former can recover
anything. Thus, it is necessary to fix the Senior Bondholder's claim -- which in turn requires a
valuation of the securities in the pool -- to determine the respective distributions from the Turnover
Proceeds.


6 Section 6.01(2) of the Plan specifically provides that the Plan is not to prejudice the rights of
the holders of the Senior Debt to pursue their subordination claims or the rights of the Convertible
Noteholders to raise any defences. "In that regard", it then stipulates that the Monitor (who holds the
Turnover Proceeds) will apply within 30 days of the Plan Implementation Date for an order
"seeking directions in respect of a process to determine on a timely basis entitlements to the
Turnover Proceeds".
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7 The appellants are creditors of Stelco and at least some of them participated in the negotiation
of the Plan. In any event they voted on approval and the Plan was approved and is binding on them.


8 In short, the parties negotiated as part of the Plan, and agreed to -- and the Court sanctioned -- a
mechanism for resolving "entitlements to the Turnover Proceeds". That is what this dispute is about.
The evidence before Farley J. indicated that a significant portion of the Turnover Proceeds consists
of potentially volatile marketable securities that could not be traded until this dispute is resolved.
The procedure created by Farley J. reflects this dynamic of the Stelco process and responds to the
particular exigencies of this restructuring.


9 Mr. Macdonald argues that the appellants should be entitled to their full rights of process under
the Rules of Civil Procedure and to put the respondents to compliance with the Class Proceedings
Act. We do not agree. That is not what the Plan calls for, nor is it what we would expect in the
context of a complicated and time-driven CCAA proceeding such as the Stelco restructuring. The
Plan contemplates directions with respect to a process to determine entitlements to the Turnover
Proceeds on a timely basis. If the parties and the Court had intended the subordination claims issue
to be resolved by way of a regular lawsuit, they would simply have said so or left the Convertible
Noteholders and the Senior Bondholders to their normal remedies. They did not.


10 This is not a pure inter-creditor dispute that is unconnected to the debtor, Stelco. It is a dispute
that invokes -- at least insofar as the subordination claims that have to be resolved for purposes of
distribution of the Turnover Proceeds are concerned -- the provisions of the Plan and the court's
control of its own process in relation to matters pertaining to the roll out of the Plan.


11 Thus, the circumstances differ from those involved in either of the two prior Stelco cases to
which we were referred. In Re Stelco (2005), 75 O.R. (3d) 5 (C.A.) -- the directors case -- the court
was dealing with a matter relating to the company's role in the restructuring process as opposed to
the court's role in the restructuring process. The present case pertains to the court's control over the
restructuring process. In Re Stelco, [2005] O.J. No. 4883 (C.A.) -- the classification case -- the court
observed that it is not a proper use of a CCAA proceeding to determine disputes between parties
other than the debtor company. As pointed out above, however, the present case is not simply an
inter-creditor dispute that does not involve the debtor company; it is a dispute that is inextricably
connected to the restructuring process.


12 The Monitor duly applied to the Court, as required, and Farley J., exercising his jurisdiction as
the supervising judge of the Stelco restructuring put a timely process in place -- in CCAA
Commercial List fashion -- to resolve the entitlements to the Turnover Proceeds. His jurisdiction
over the process of the CCAA restructuring extends at least to continued process-related matters
concerning the rollout of the Plan in accordance with its provisions.


13 Farley J. is entitled to considerable deference in respect of this type of discretionary decision,
which, as the respondent submits, is in the nature of an interlocutory, scheduling order. We see no
basis for interfering with his order.
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14 Accordingly, the appeal is dismissed.


15 The respondent Informal Committee of Senior Debenture Holders is entitled to the costs of the
motion before Labrosse J.A., fixed at $500.00, and to the costs of the appeal, fixed in the total
amount of $12,500.00 inclusive of disbursements and GST.


R.R. McMURTRY C.J.O.
K.M. WEILER J.A.
R.A. BLAIR J.A.
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Triton Électronique inc. (Arrangement relatif à) 2009 QCCS 1202


 COUR SUPÉRIEURE 
 


CANADA 
PROVINCE DE QUÉBEC 
DISTRICT DE  MONTRÉAL 
 


N° : 500-11-035371-091 
  
 
DATE :  27 MARS 2009 
______________________________________________________________________
 
SOUS LA PRÉSIDENCE DE : L’HONORABLE JEAN-YVES LALONDE, J.C.S. 
______________________________________________________________________
 
Dans l'affaire de la Loi sur les arrangements 
avec les créanciers des compagnies, L.R.C.  
(1985) ch. C-36, en sa version modifiée, 
 
TRITON ÉLECTRONIQUE INC. 
TRITON ÉLECTRONIK QUÉBEC INC. 
3259862 CANADA INC. 
TRITON ÉLECTRONIK ONTARIO LTD. 
 Débitrices/Intimées 
et 
AXA ASSURANCES INC. 
 Requérante 
et 
RAYMOND CHABOT INC. 
 Contrôleur 
______________________________________________________________________


 
JUGEMENT  


______________________________________________________________________
 
[1] L'ordonnance initiale prononcée le 27 janvier 2009 a-t-elle un effet à ce point 
préjudiciable à l'endroit de AXA Assurances inc. (ci-après « AXA ») qu'il en résulte un 
déséquilibre croissant entre des intérêts opposés? 
[2] Le Tribunal est saisi d'une requête d’AXA pour faire modifier l'ordonnance initiale 
telle que prorogée ou alternativement pour obtenir un redressement. 
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LE CONTEXTE 
[3]  Le 27 janvier 2009, le Tribunal prononçait une ordonnance initiale 
conformément à l'article 11 (3) de la Loi sur les arrangements avec les créanciers des 
compagnies1 (ci-après « LACC ») à la faveur des débitrices/intimées (ci-après les 
« débitrices »). 
[4] Le 27 février 2009, le Tribunal prorogeait l'ordonnance initiale pour valoir 
jusqu'au 25 avril 2009, conformément à l'article 11 (4) LACC.  
[5] AXA, par sa requête, plaide que l'ordonnance initiale prononcée en vertu de 
l'article 11 LACC  lui cause un préjudice injustifié. Le résultat serait discriminatoire à son 
endroit par rapport aux autres créanciers et personnes intéressées par l'ordonnance 
initiale. 
[6] Essentiellement, l'ordonnance initiale interdit à toutes personnes ayant conclu 
des contrats avec les débitrices, d'en déclarer la déchéance, de les résilier, annuler, 
suspendre ou de refuser de les modifier ou de les proroger à des conditions 
raisonnables2. 
[7] Cette interdiction vise notamment la police souscrite par AXA pour une 
couverture d'assurance responsabilité des administrateurs et dirigeants3. 
[8] Or, que ce soit en vertu de l'article 96 (1) de la Loi sur les compagnies4 ou de 
l'article 119 (1) de la Loi canadienne sur les sociétés par actions5, les administrateurs 
de compagnies sont solidairement responsables envers les employés de celles-ci pour 
les salaires gagnés durant leur administration respective, jusqu'à concurrence d'une 
somme d'argent équivalente à six mois de salaire. 
[9] Il n'est pas contesté que le terme salaire comprend toute considération payable 
par l'employeur à l'employé en contrepartie de sa prestation de travail, y compris 
l'indemnité afférente au congé annuel (ci-après l'« Indemnité »). 
[10] AXA couvre donc la responsabilité des administrateurs des débitrices pour les 
salaires, incluant l'Indemnité, jusqu'à concurrence de 5 000 000 $. 
[11] Au 28 janvier 2009, soit au lendemain de l'ordonnance initiale, les débitrices ont 
calculé qu'elles devaient 915 537 $ aux employés au chapitre des Indemnités  
accumulées6.  


                                            
1  L.R., 1985, ch. C-36. 
2  Les paragraphes 8, 23 et 24 de l'ordonnance initiale sont reproduits en annexe. 
3  Pièce R-5. 
4  L.R.Q., chapitre C-38. 
5  L.R., 1985, ch. C-44. 
6  Pièce R-7. 
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[12] Depuis l'ordonnance initiale du 27 janvier 2009, les débitrices continuent leurs 
opérations commerciales et les usines fonctionnent à environ 70 % de leur capacité. 
[13] Depuis le prononcé de l'ordonnance initiale, la valeur en argent des Indemnités 
des employés continue de s'accumuler. 
[14] Actuellement, les débitrices n'ont créé aucune réserve monétaire aux fins de 
pourvoir au paiement actuel et futur des Indemnités dues aux employés. 
[15] À ce stade des procédures, les débitrices n'ont présenté aucun plan 
d'arrangement aux créanciers. S'il en est un, il résultera d'une vente d'entreprise ou 
d'une vente d'actifs. Aux dires du contrôleur, quelques acheteurs potentiels ont 
manifesté leur intérêt par écrit. Pour l'heure, aucune offre concrète. 
[16] Toutefois, les débitrices bénéficient de l'appui de leurs principaux créanciers dont 
la Banque Royale du Canada (ci-après la « Banque Royale ») qui a conclu avec elles 
une convention d'atermoiement « Foreberance Agreement » qui expire le 25 avril 
20097. 
[17] Dans ce contexte, AXA dénonce ce qui lui apparaît être un traitement 
discriminatoire envers elle. AXA soumet que la Banque Royale se verra entièrement 
payée au terme de sa convention avec les débitrices, soit le 25 avril 2009, alors que 
d'ici cette date, son risque « exposure » croîtra parce que les Indemnités ne sont pas 
payées. Elle pourrait ultimement être responsable de la totalité croissante des 
Indemnités impayées si le plan d'arrangement échoue et que les débitrices insolvables 
font faillite. 
[18] L'effet de l'ordonnance initiale et singulièrement celui relié à la période de 
suspension de ses droits ont, selon AXA, une conséquence relative unique à son 
endroit puisque les autres fournisseurs de biens et services peuvent pour leur part 
exiger d'être payés au comptant depuis le prononcé de l'ordonnance initiale. La créance 
de ceux-ci se trouve ainsi figée dans le temps aux sommes dues le 27 janvier 2009, ce 
qui n'est pas le cas pour AXA. 
[19] AXA serait la seule partie dont la position se détériore et le risque (exposure) 
s'accroît de jour en jour. Elle y voit un traitement disparate injustifié et demande à la 
cour d'intervenir pour redresser cette iniquité. 
[20] Pour valoir redressement, AXA demande à la cour d'imposer aux débitrices de 
payer directement aux employés la valeur des Indemnités au fur et à mesure qu'elles 
sont gagnées par les employés ou de déposer dans un compte spécial la valeur en 
argent des sommes dues aux employés à ce titre. 


                                            
7  Pièce P-2 de la requête initiale des débitrices. 







500-11-035371-091  PAGE : 4 
 
 


 


[21] AXA demande que l'ordonnance initiale soit modifiée pour qu'elle n'ait plus à 
supporter l'accroissement du risque dont elle pourrait être imputable dans l'éventualité 
ou le plan d'arrangement échoue. 
LES PRINCIPES DE DROIT APPLICABLES 


 LA FINALITÉ DE LA LACC ET LE POUVOIR DE SUSPENSION DES 
CONVENTIONS 


[22]     La LACC est une loi adoptée par le Parlement fédéral conformément à son 
pouvoir de légiférer en matière d'insolvabilité (voir Companies' Creditors Arrangement 
Act, A.G. Can v. A.G. Que8). Ne comportant qu'une vingtaine d'articles, la LACC se veut 
d'abord une loi « remédiatrice » visant à permettre à une compagnie en difficulté 
financière de proposer un arrangement à ses créanciers de telle sorte que la 
compagnie puisse demeurer en affaires. 
[23] Dans la cause Re : Lehndorff General Partner Ltd.9, le juge Farley de la Cour 
supérieure de l'Ontario résume avec acuité l'objet de la LACC en ces termes : 


«  […] 
The CCAA is intended to facilitate compromises and arrangements between 
companies and their creditors as an alternative to bankruptcy and, as such, is 
remedial legislation entitled to a liberal interpretation. 


[…] » 
(Notre emphase) 


[24] C'est dans ce contexte que « […] the CCAA is an Act designed to continue, 
rather than liquidate, companies […] » (Norcen Energy Resources Ltd. v. Oakwood 
Petroleums Ltd.10). Dans Re : Smoky River Coal Ltd.11, la Cour d'appel de l'Alberta 
souligne que :  
 


«  […] 
The courts have underscored that the CCAA requires account to be taken of a 
number of diverse societal interests. Obviously, the CCAA is designed to 
"provide a structured environment for the negotiation of compromises between 
a debtor company and its creditors for the benefit of both" […].  


[…] » 
(Notre emphase) 


                                            
8  (1935) 16 C.B.R. 1 (C.S.C.), juge Duff. 
9  (1993) 17 C.B.R. 24 (Ont C.J.), p. 31. 
10  (1989) 72 C.B.R. (N.S.) 1 (Alta. Q.B.) juge Forsyth, p. 15. 
11  (2000) 12 C.B.R. (4th) 94, (Alta. C.A.), p. 110. 
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[25] Par sa finalité, la LACC vise à balancer les intérêts sociaux et économiques des 
intervenants en présence, et ce, pour le bénéfice commun de la compagnie débitrice, 
ses actionnaires, ses créanciers et ses employés12. 
[26] C'est donc avec ce dessein à l'esprit que les tribunaux ont exercé la compétence 
que leur confère la LACC pour favoriser la continuité d'une entreprise. La recherche 
d'un arrangement ne se fait pas au détriment mais plutôt à l'avantage des créanciers en 
général, à travers un exercice où les intérêts de la débitrice et de l'ensemble des 
créanciers auront été considérés et balancés. 
[27] La compétence attributive trouve son assise sur les articles 11 (3) et 11 (4) de la 
LACC en vertu desquels le tribunal exerce un pouvoir de suspension des recours et 
celui de rendre toute ordonnance « aux conditions qu'il peut imposer ». La Cour d'appel 
de l'Alberta dans l'arrêt Re : Smoky River Coal Ltd.13 commente ces pouvoirs comme 
suit: 


«  […] 
To summarize, the language of s. 11(4) is very broad. The CCAA must be 
interpreted in a remedial fashion. Cases support the view that third-party rights 
may be affected by a stay order […] although. 


[…] » 
(Notre emphase) 


[28] À ce sujet, après avoir analysé la portée constitutionnelle de la LACC, la juge 
Forsyth dans l'arrêt Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd.14 
énonce ce qui suit : 


«  […] 
Accordingly, if promoting the continuance of insolvent companies is 
constitutionally valid as insolvency legislation, it follows at the stay which 
happens to affect some non-creditors and in pursuit of that end is valid […] 
Continuance of a company involves more than consideration of creditor 
claims. For that reason, I am of the opinion that s. 11 of the C.C.A.A. can 
validly be used to interfere with some other contractual relationships in 
circumstances which threaten a company's existence. 


[…] » 
(Notre emphase) 


                                            
12  Voir notamment Citibank Canada v. Chase Manhattan Bank of Canada, (1991) 5 C.B.R. (3d) 165 


(Ont. C.J.), p. 188; Hongkong Bank v. Chef Ready Foods Ltd., (1990) 4 C.B.R. (3rd) 311 (B.C.C.A.), 
p. 319; Re : Lehndorff General Partner Ltd., précité, note 9, p. 31. 


13  (2000) 12 C.B.R. (4th) 94 (Alta. C.A.), p. 110. 
14  (1989) 72 C.B.R. (N.S.) 1 (Alta. Q.B.), juge Forsyth, p. 15. 
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[29] Cet arrêt fut incidemment le fer de lance d'une évolution jurisprudentielle qui 
autorise désormais un tribunal exerçant les pouvoirs en vertu de la LACC à rendre des 
ordonnances affectant les droits des parties à un contrat de même que les lois qui les 
gouvernent. 
[30] Dans l'arrêt Re: Sulphur Corp. of Canada Ltd.15 le juge Levecchio de la Cour du 
Banc de la Reine de l'Alberta élabore sur la compétence et les pouvoirs de la cour aux 
termes de la LACC. Commentant ce qui serait, selon lui, l'intention du législateur, il 
s'exprime comme suit : 


«  […] 
It is clear that the Court's power to attach conditions was envisioned by 
Parliament. The intent of Parliament, through the enactment of the CACC, was 
to help foster restructuring which, in turn, fosters the preservation and 
enhancement of the insolvent corporation's value. 


[…] » 
(Notre emphase) 


[31] En exerçant l'autorité conférée par la LACC, incluant les pouvoirs inhérents, les 
tribunaux n'ont pas hésité à faire usage de cette compétence pour intervenir dans les 
rapports contractuels entre une débitrice et ses créanciers, voire à rendre des 
ordonnances ayant pour effet d'affecter les droits de tiers. Ce qui prime c'est la volonté 
de mettre en œuvre la finalité de la LACC, à savoir de favoriser l'émergence d'un 
arrangement pour le bénéfice de la débitrice et de ses créanciers. 
[32] Dans Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd.16 le juge 
Forsyth, après analyse, conclut ce qui suit : 


«  […] 
These comments may be reduced to two cogent points. First, it is clear that 
the C.C.A.A. grants a court the authority to alter the legal rights of parties 
other than the debtor company without their consent. Second, the primary 
purpose of the Act is to facilitate reorganizations and this factor must be given 
due consideration at every stage of the process, […]. 


[…] » 
(Notre emphase) 


[33] C'est ainsi que les tribunaux n'ont pas hésité à faire appel aux pouvoirs conférés 
par la LACC pour :  


                                            
15  (2002) 35 C.B.R. (4th) 304 (Alta. Q.B.), p. 311. 
16  (1989) 72 C.B.R. (N.S.) 20 (Alta. Q.B.), p. 28. Voir au même effet Michaud c. Steinberg inc. [1993] 


R.J.Q. 1684 (C.A.), p. 1690. 
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33.1 affecter les droits des créanciers garantis et créer une sûreté prioritaire à 
celles de créanciers détenteurs de sûretés17;  


33.2 résilier des baux par ailleurs valides aux termes de la loi18; et même  
33.3 résilier des contrats qui lui sont préjudiciables19. 


[34] Dans Re : Pacific National Lease Holding Corp.20, un arrêt où le tribunal de 
première instance avait ordonné à la compagnie de ne pas payer l'Indemnité due aux 
employés en vertu du Employement Standards Act, loi d'ordre public, le juge 
MacFarlane de la Cour d'appel de la Colombie-Britannique se prononçait comme suit: 


 
 
«  […] 


This case is not so much about the rights of employees as creditors, but the 
right of the court under the C.C.A.A. to serve not the special interests of the 
directors and officers of the company but the broader constituency referred to 
in Chef Ready Foods Ltd, supra. Such a decision may inevitably conflict with 
provincial legislation, but the broad purposes of the C.C.A.A. must be served. 


[…] » 
(Notre emphase) 


Nul doute que cette décision n'a pas manqué d'affecter les intérêts des assureurs des 
« directors and officers of the company », comme c'est le cas en l'instance. 
[35] Ce que les tribunaux ont décidé à maintes reprises, c'est que la finalité de la 
LACC et les ordonnances qui en découlent ne sauraient être affectées, ni neutralisées 
par une autre loi, fut-elle d'ordre public ou non. 


 LE MAINTIEN DU STATU QUO 


                                            
17  Voir notamment : Re : Westar Mining Ltd., (1992) 14 C.B.R. (3d) 88 (B.C.S.C.); Re : Woodward's 


Ltd., (1993) 17 C.B.R. (3d) 236 (B.C.S.C.); Re : Sharp-Rite Technologies, (2000) BCSC 0122 
(B.C.S.C.); Re : United Used Auto & Truck Parts Ltd., (2000) 16 C.B.R. (4th) 141 (B.C. C.A.), p. 146; 
Re : Hunters Trailer & Marine Ltd., (2001) 27 C.B.R. (4th) 236 (Alta. Q.B.). 


18  Voir notamment : Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia, (1992) 8 C.B.R. (3d) 312 
(Ont. C.J.); Re : Armbro Enterprises Inc., [1993] O.J. No. 4482 (Ont. C.J.); Dylex Ltd., (1995) 31 
C.B.R. (3d) 106 (Ont. C.J.); Re : T. Eaton Co., (1997) 46 C.B.R. (3d) 293 (Ont. C.J.). 


19  Voir notamment : Re : Blue Range Resource Corp., (1999) ABQB 1038 (Alta. Q.B.); permission d'en 
appeler rejetée dans (1999) 12 C.B.R. (4th) 186 (Alt. C.A.); Re : T. Eaton Co., (2000) 14 C.B.R. (4th) 
288 (Ont. C.J.). 


20  (1993) 15 C.B.R. (3d) 265 (B.C.C.A.), p. 271 et 272. 
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[36] Il est acquis que pendant la période de suspension des procédures, le rôle du 
tribunal est celui de maintenir le statu quo pendant la période requise et nécessaire à la 
restructuration. 
[37] L'objectif est de prioriser la réalisation d'un plan d'arrangement en vue de 
permettre la poursuite des activités commerciales de la débitrice placée sous la 
protection de la loi. 
[38] Pendant la période de suspension des procédures, le juge chargé de la gestion 
particulière du dossier doit s'assurer de maintenir un juste équilibre entre les intérêts 
opposés. 
[39] Pour maximiser les chances de succès du plan d'arrangement, les créanciers 
seront temporairement tenus en échec. Tout élan de recouvrement des créances sera 
mis en veilleuse par l'effet de l'ordonnance initiale qui enjoint la suspension des 
procédures dirigées contre la débitrice placée sous la protection de la LACC21. 
[40] Le maintien du statu quo implique un exercice d'équilibrage entre l'objectif ultime 
de restructuration et les droits des personnes touchées par l'effet de la suspension des 
procédures. C'est l'intérêt général de la masse des créanciers qui est prioritaire dans 
l'exercice d'équilibrer les intérêts opposés. Rarement les intérêts particuliers seront-ils 
considérés, sauf s'il en résulte un état de fait qui tend à préférer ou pénaliser un 
créancier par rapport aux autres créanciers. Auquel cas, le tribunal jouit d'une large 
discrétion pour moduler l'ordonnance initiale. 
[41] Si le plan d'arrangement proposé est nécessaire pour que la débitrice continue 
d'exister, les tribunaux seront plus enclins à restreindre les interventions des créanciers 
mécontents, en dépit des effets préjudiciables que ceux-ci peuvent faire valoir, sur les 
droits qu'ils détiennent à l'encontre de la débitrice et ses actifs. 
[42] Par conséquent, la nécessité de l'arrangement peut en soi justifier certains effets 
négatifs sur les intérêts des créanciers touchés par l'ordonnance initiale. Mais attention, 
l'objectif n'est pas d'arriver à un arrangement à tout prix. 
[43] Dans ce contexte, le juge responsable de la gestion particulière devra, dans la 
plupart des cas, procéder à une pondération entre la nécessité de l'arrangement et les 
droits des parties touchées. 
[44] Pour arriver à cet exercice de pondération le juge saisi de la question pourra 
déterminer des mesures d'accommodement ou de protection appropriées qui tendront à 
rétablir l'équilibre entre les intérêts opposés. 


                                            
21  Précitée, note 1. 
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[45] En toile de fond, le tribunal examinera d'abord si le plan d'arrangement, voire 
l'ensemble du processus prévu par la LACC22, est bien reçu par l'ensemble des 
créanciers. 
[46] Dans son évaluation, il appartiendra au tribunal de caractériser les chances de 
succès du plan d'arrangement. Les qualificatifs souvent utilisés par les tribunaux sont 
les suivants : 


 pas voué à l'échec (not doomed to failure); 
 apparemment raisonnable (apparently reasonable); 
 fortement appuyé (strongly supported); 
 conduit avec diligence (diligently pursued); 
 présente de véritables chances de succès (real prospect of success). 


[47] L'appréciation du tribunal à divers stades du processus pourra varier selon les 
circonstances particulières de chaque espèce. Ainsi, le spectre d'appréciation des 
chances de succès du plan d'arrangement aura une incidence déterminante en rapport 
aux mesures de redressement recherchées par le créancier qui se dit lésé par le 
processus. L'essentiel consiste à ne pas nuire aux chances de succès du plan 
d'arrangement. 
[48] Maintes fois cité, le juge Tysoe de la British Columbia Supreme Court identifie 
les trois principaux objectifs de la LACC23 à propos du maintien du statu quo. Il 
s'exprime ainsi : 


« […] 
 It is my view that the maintenance of the status quo is intended to attempt to 


accomplish the following three objectives: 


 1. To suspend of freeze the rights of all creditors as they existed as at the date 
of the stay Order (which, in British  Columbia, is normally the day on which the 
CCAA proceedings are commenced). This objective is intended to allow the 
insolvent company an opportunity to reorganize itself without any creditor 
having and advantage over the company or any other creditor. 


 2.  To postpone litigation in which the insolvent company is involved so that the 
human and monetary resources of the company can be devoted to the 
reorganization process. The litigation may be resolved by way of the 
reorganization. 


 3. To permit the insolvent company to take certain action that is beneficial to its 
continuation during the period of reorganization or its attempt to reorganize or, 
conversely, to restrain a non-creditor or a creditor with rights arising after the 
stay from exercising rights that are detrimental to the continuation of the 


                                            
22  Précitée, note 1. 
23  Précitée, note 1. 
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company during the period of reorganization or its attempt to reorganize. This 
is the objective recognized by Quintette and Alberta-Pacific Terminals. 


 […] »24 


(Notre emphase) 


[49] En l'instance, la question se précise : 
Les redressements recherchés par AXA constituent-ils un fardeau financier 
nuisible aux chances de succès du plan d'arrangement? 


APPLICATION DES PRINCIPES DE DROIT AUX FAITS DE L'INSTANCE 
 LE « FINANCIAL STANDING » DE LA COMPAGNIE D'ASSURANCE AXA 


PAR RAPPORT AU PLAN D'ARRANGEMENT 


[50] Étant acquis que la prime d'assurance fut entièrement acquittée avant le 
prononcé de l'ordonnance initiale, AXA n'est pas à vrai dire une créancière des 
débitrices. Néanmoins, elle est sûrement une partie dont les droits sont touchés par 
l'effet de l'ordonnance initiale. 
[51] Comme l'a reconnu avec rigueur l'avocat d’AXA, ce n'est que si le plan 
d'arrangement échoue et que les débitrices insolvables sont mises en faillite que le 
risque de l'assureur sera accru par opposition aux autres créanciers dont la créance est 
figée dans le temps au 27 janvier 2009, date du prononcé de l'ordonnance initiale. 
[52] Il faut en conclure qu'ici ce n'est qu'un risque « exposure » éventuel que peut 
faire valoir AXA. Si le plan d'arrangement à venir va de l'avant et qu'il est accepté, 
normalement les salaires des employés seront payés, y compris l'Indemnité. 
[53] En pareilles circonstances, les chances de réussite ou d'échec d'un plan 
d'arrangement potentiel deviennent un élément déterminant dans l'appréciation des 
demandes de redressement d’AXA. 


 LES INDEMNITÉS AFFÉRENTES AU CONGÉ ANNUEL SONT-ELLES DUES 
PAR LES DÉBITRICES EN LEUR QUALITÉ D'EMPLOYEUR? 


[54] Pour établir le droit au congé annuel, l'année de référence est celle d'une 
période de 12 mois consécutifs pendant laquelle un salarié acquiert et accumule 
progressivement le droit au congé annuel25. 
[55] Un an de service continu donne droit à un congé annuel de deux semaines26. 
[56] Pour comprendre en quoi consiste l'obligation de l'employeur, il est utile de se 
référer à l'article 75 de la Loi sur les normes du travail27 (L.n.t.) qui précise le moment 
où le versement de l'Indemnité est dû à l'employé. L'article 75 L.n.t. se lit ainsi : 


                                            
24  Re : Woodward's Ltd. (1993), 100 D.L.R. (4th), 133, 140 (B.C. S.C.). 
25  Loi sur les normes du travail, L.R.Q., chapitre N-1.1, section IV, article 66. 
26  Id., article 68. 
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« […]  


75.  Sous réserve d'une disposition d'une convention collective ou d'un décret, 
un salarié doit toucher l'indemnité afférente au congé annuel en un seul 
versement avant le début de ce congé. 


[…] » 
(Notre emphase) 


[57] Le Tribunal en comprend que l'employé, pendant l'année de référence, acquiert 
progressivement le droit au congé annuel. Toutefois, ce n'est qu'au début du congé 
ainsi acquis que l'employeur lui versera l'Indemnité accumulée tout au long de l'année. 
[58] À la date du 28 janvier 2009, soit au lendemain du prononcé de l'ordonnance 
initiale, il est en preuve que les débitrices étaient endettées d'une somme de 915 737 $ 
au titre des Indemnités à payer aux employés28. AXA a raison de soutenir que cette 
somme s'accroît depuis le 27 janvier 2009. Par contre, ce qui s'accumule pendant la 
période de suspension ne sera versé aux employés que lorsque ces employés 
prendront congé. On peut aisément inférer qu'en général, c'est en juillet et en août que 
les employés voudront prendre congé. C'est à cette période de l'année que les 
débitrices auront à verser des sommes importantes aux employés. 
[59] Pour l'heure, les débitrices ne sont pas légalement tenues de verser les 
Indemnités accumulées depuis le 28 janvier 2009. 


 LE FLUX MONÉTAIRE DES DÉBITRICES 
[60] Les projections de l'encaisse ne laissent pas place à une grande latitude si l'on 
tient compte que les débitrices paient actuellement les créances prioritaires, les 
fournisseurs, les employés (à l'exclusion des indemnités afférentes aux congés), les 
loyers, les services publics, les versements sur les équipements, etc.29. 
[61] Aussi, faut-il comprendre que la margination englobe les réserves financières  
suivantes : 


 Priority claims :  588 000 $
 Excess availability : 1 000 000 $
 D&O Charge : 800 000 $


[62] Il est vrai de dire que d'ici la date du 25 avril 2009, la Banque Royale sera 
entièrement remboursée de ses avances, mais elle l'aurait sans doute été aussi dans 
un contexte de faillite. Néanmoins, d'ici le 25 avril 2009, la Banque Royale supporte 
l'entreprise dans sa démarche. 


                                                                                                                                             
27  Loi sur les normes du travail, L.R.Q., chapitre N-1.1. 
28  Pièce R-7 produite au soutien de la requête d'AXA. 
29  Pièce R-1 de la requête des débitrices en prorogation de l'ordonnance initiale, Annexes 1 et 2. 
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[63] Entre-temps, les débitrices survivent à peine financièrement. 
[64] Le Tribunal est d'avis que l'ajout d'une provision financière additionnelle serait 
nuisible au flux monétaire dont doivent disposer les débitrices pendant la période de 
suspension. Si elles veulent maintenir une conjoncture financière favorable à soumettre 
un plan d'arrangement raisonnable à l'ensemble des créanciers, une certaine marge de 
manœuvre s'avère nécessaire. 
[65] Pour la période du 28 janvier 2009 au 2 mai 2009, on estime à 162 671 $ le 
risque associé aux Indemnités impayées pendant cette même période. Le Tribunal ne 
voit pas une injustice criante dans le fait de maintenir le statu quo à l'égard d'AXA. Par 
rapport à la nécessité relative d'un plan d'arrangement, les effets négatifs sur les 
intérêts d’AXA ne semblent pas disproportionnés. 


 L'APPUI DES CRÉANCIERS 
[66] Jusqu'à présent, les créanciers en général appuient les mesures de 
restructuration des débitrices. Certains clients acceptent de devancer les termes de 
paiement usuels. D'autres paient à l'avance le matériel servant de composantes à la 
fabrication et au montage des produits dispensés par les débitrices. 
[67] Les résultats financiers obtenus par le contrôleur vont, pour l'instant, au-delà des 
espérances. Il semble exister une véritable volonté dans l'entourage commercial des 
débitrices de favoriser la survie de l'entreprise. 


 L'ABSENCE D'UN PLAN D'ARRANGEMENT 
[68] À cette date, il n'y a aucun plan d'arrangement proposé. Mais cela n'est pas fatal 
aux mesures engagées pour arriver à en formuler un. Les démarches sont sérieuses, le 
contrôleur est compétent et semble, comme il se doit, posséder une maîtrise rigoureuse 
de la situation. La confiance y est, les intervenants agissent avec toute la diligence 
voulue et de bonne foi. 
[69] L'esquisse d'un éventuel plan d'arrangement sera issu de la vente à des tiers 
d'une partie ou de l'ensemble des actifs de l'entreprise ou à une prise de contrôle 
« takeover » dans le contexte d'une restructuration complétée sous la protection 
accordée par la LACC30. Déjà, quelques acheteurs ont manifesté un certain intérêt. 
[70] Tous les espoirs sont permis. Le Tribunal appelé à caractériser les chances de 
succès d'un plan d'arrangement potentiel, à ce stade, est d'avis que nous sommes en 
présence d'un « real prospect of success ». Le marché réagit favorablement aux 
mesures de restructuration engagées par les débitrices. 
 


 L'INCIDENCE DE LA CHARGE  BÉNÉFICIANT AUX ADMINISTRATEURS 


                                            
30  Précitée, note 1. 
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[71] L'ordonnance initiale prévoit clairement (paragr. 24, 32 et 33) que la charge 
A et D ne s'applique que si les administrateurs ne bénéficient pas d'une couverture 
d'assurance valide. Elle n'est pas en soi une assurance complémentaire. L'assureur 
demeure le premier payeur. 
[72] Par conséquent, hormis son incidence sur la margination, l'existence de cette 
charge n'a aucune pertinence à la solution du litige prévalant actuellement entre AXA et 
les débitrices. 


 CONCLUSION 
[73] Le processus de restructuration financière prévu à la LACC31 s'avère un 
mécanisme de redressement évolutif. Le portrait financier peut changer au gré du 
déroulement de la mise en oeuvre des mesures de restructuration. 
[74] Pour décider de la demande de redressement d’AXA, le Tribunal doit s'en 
remettre à la conjoncture ponctuelle et transitoire et non pas à celle que peut anticiper 
AXA, à savoir la possibilité que l'entreprise, comme solution de rechange, soit mise en 
faillite si le plan d'arrangement échoue. 
[75] Actuellement, la conjoncture financière, bien que très serrée et fragile, demeure 
favorable à la réalisation d'un plan d'arrangement. Le Tribunal doit donc prioriser la 
réorganisation des affaires de l'entreprise et adopter les mesures de protection 
appropriées et requises afin de permettre aux débitrices de proposer un arrangement à 
leurs créanciers. 
[76] Ici, pour l'heure, le Tribunal est d'avis que la nécessité relative d'un arrangement 
surpasse les effets négatifs que provoque la période de restructuration sur les intérêts 
particuliers d’AXA. 
[77] Le Tribunal est d'avis que les chances de succès d'un plan d'arrangement 
éventuel compensent largement le déséquilibre qui résulte du risque accru que pourra 
encourir AXA si le plan devait échouer. 
[78] Somme toute, le Tribunal est d'avis que les redressements recherchés par AXA, 
par le moyen de sa requête en modification de l'ordonnance initiale, sont de nature à 
nuire aux chances de succès d'un plan d'arrangement éventuel. 
[79] Actuellement, les débitrices et le contrôleur ont l'appui des principaux créanciers, 
ils agissent avec diligence et de bonne foi. Ces facteurs militent à la faveur des 
mesures de protection appropriées et non à l'ajout d'un fardeau financier nuisible. 
[80] Le Tribunal est d'avis que la solution à la difficulté que soulève AXA doit et devra 
se régler à l'intérieur du contexte d'un plan d'arrangement éventuel et non à l'extérieur 
de celui-ci. La probabilité est grande qu'un plan d'arrangement implique normalement le 


                                            
31  Précitée, note 1. 
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paiement des Indemnités croissantes. Auquel cas, AXA s'en tirera avec plus de peur 
que de mal et n'aura subi aucun préjudice. 
[81] Bref, le Tribunal est d'avis que les circonstances particulières et ponctuelles de 
l'instance évoquent un juste équilibre entre les intérêts opposés et qu'il n'y a pas lieu de 
rompre cet équilibre. 
POUR CES MOTIFS, LE TRIBUNAL : 
[82] REJETTE la requête soumise par AXA Assurances inc. pour modifier 
l'ordonnance initiale, telle que prorogée ou subsidiairement pour obtenir un 
redressement; 
[83] AVEC DÉPENS. 


 __________________________________
JEAN-YVES LALONDE, J.C.S. 


 
Me Bertrand Giroux 
BCF 
Avocats des Débitrices/Intimées 
 
Me François Beauchamp 
Me Éric Lalanne 
DE GRANDPRÉ CHAIT 
Avocats de la Requérante 
 
Me Denis Ferland 
Me Christian Lachance 
DAVIES WARD PHILLIPS & VINEBERG 
Avocats de la Banque Royale du Canada 
 
Date d’audience :  9 mars 2009 
Date de mise en délibéré :  9 mars 2009 
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ANNEXE 
 


 
 
«  […] 
 


8. ORDONNE, sans restreindre ce qui précède, pendant la Période de 
suspension, à toutes les Personnes qui ont conclu des ententes, contrats ou 
arrangements, verbaux ou écrits, avec les Requérantes ou à l'égard de l'un des 
Biens, pour quelque objet ou fin: 


 
a) de ne pas déclarer la déchéance de ces ententes, contrats ou 


arrangements, ni des droits des Requérantes ou de toute autre Personne 
en vertu de ces derniers, ni de les résilier, annuler, suspendre ou de refuser 
de les modifier ou de les proroger à des conditions raisonnables; 


 
b) de ne pas modifier, suspendre ou autrement entraver la fourniture de biens, 


de services ou autres avantages par cette Personne ou à elle aux termes 
de ces ententes, contrats ou arrangements (notamment l'assurance des 
administrateurs et dirigeants, l'emploi d'un numéro de téléphone ou d'une 
forme quelconque de service de télécommunications, de fourniture de 
mazout, de gaz, d'électricité ou de quelque autre service public); et 


 
c) de continuer à exécuter et à observer les conditions stipulées dans ces 


ententes, contrats ou arrangements, tant que les Requérantes paient le prix 
de ces biens et services reçus après la date de l'Ordonnance ou les frais y 
afférents au fur et à mesure de leur exigibilité conformément à la loi ou 
selon ce qui pourra être négocié après la date des présentes (sauf les 
acomptes sous forme d'espèces, de lettres de crédit ou de garantie, de 
commissions d'engagement ou de paiements semblables que les 
Requérantes ne seront pas tenues de payer ou d'accorder), à moins du 
consentement préalable écrit des Requérantes et du Contrôleur ou 
l'autorisation du tribunal. 


 
[…] 
 
23. ORDONNE que, en plus des indemnités existantes, les Requérantes 


indemnisent chacun des Administrateurs à l'égard de ce qui suit 
(collectivement, « Réclamations A&D ») : 


 
a) tous les frais (notamment la totalité des frais de défense), charges, 


dépenses, réclamations, responsabilités et obligations, de quelque nature 
qu'ils soient, occasionnés après l'Ordonnance (y compris les montants 
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versés en règlement d'une action ou d'un jugement dans le cadre d'une 
instance civile, pénale ou administrative ou d'enquêtes auxquelles un 
Administrateur peut être partie), à la condition que toute responsabilité de 
cette nature lui incombe en sa qualité d'administrateur et pourvu que cet 
Administrateur i) ait agi avec intégrité et de bonne foi, dans l'intérêt des 
Requérantes, et ii) que, dans le cas d'une instance pénale ou administrative 
où il serait passible d'une amende, il ait de bonnes raisons de croire que sa 
conduite était conforme à la loi, sauf si cet Administrateur a activement 
manqué à une obligation fiduciaire, a fait preuve de négligence; et 


 
b) tous les frais, charges, dépenses, réclamations, responsabilités et 


obligations découlant de l'omission de la part des Requérantes d'effectuer 
des paiements ou de verser des montants au titre de salaires, paies de 
vacances, indemnités de cessation d'emploi, prestations de retraite ou 
autres avantages auxquels ont droit des employés actuels ou anciens ou de 
tout autre montant pour services rendus après l'Ordonnance et que ces 
administrateurs engagent en raison de leur association avec les 
Requérantes en qualité d'Administrateurs, sauf dans la mesure où ils ont 
activement manqué à une obligation fiduciaire, ont fait preuve de 
négligence. 


  
 Toutefois, les stipulations qui précèdent ne constituent pas un contrat 


d'assurance, ni une autre assurance valide et recouvrable au sens donné à ce 
terme dans une police d'assurance existante souscrite au profit des 
Requérantes ou d'un des Administrateurs. De plus, et pour éviter toute 
ambiguïté, les stipulations du présent paragraphe ne s'appliquent qu'à l'égard 
des réclamations nées après l'émission de cette Ordonnance pour des faits 
survenus après cette dite Ordonnance.  


 
24. DÉCLARE que, en garantie de l'obligation des Requérantes d'indemniser les 


Administrateurs conformément au paragraphe 23 des présentes, une 
hypothèque et une sûreté sont constituées en faveur des Administrateurs à 
l'égard des Biens jusqu'à concurrence d'un montant total de 500 000 $ 
(« Charge A&D ») suivant la priorité établie aux paragraphes 32 et 33 des 
présentes. Cette Charge A&D ne crée pas une fiducie. Malgré toute stipulation 
contraire d'une police d'assurance applicable, cette Charge A&D ne s'applique 
que si les Administrateurs ne bénéficient pas d'une couverture d'assurance des 
administrateurs et des dirigeants qui ne constitue pas une assurance 
complémentaire à la Charge A&D. Dans le cas d'une Réclamation A&D contre 
l'un ou plusieurs des Administrateurs (collectivement, « Administrateurs 
intimés »), si ces Administrateurs intimés ne reçoivent pas dans les 21 jours 
suivant la livraison de l'avis de la Réclamation A&D à l'assureur visé une 
confirmation de la part de cet assureur attestant qu'il couvrira et indemnisera 
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les Administrateurs intimés, alors, sans préjudice des droits de subrogation 
mentionnés ci-dessous, les Requérantes paieront le montant de la Réclamation 
A&D à son échéance. À défaut de ce paiement, les Administrateurs intimés 
pourront faire valoir la Charge A&D, pourvu qu'ils remboursent aux 
Requérantes, s'ils la reçoivent par la suite, l'indemnité d'assurance pour la 
Réclamation A&D payée par les Requérantes, et pourvu en outre que, sur 
paiement fait par les Requérantes, celles-ci soient subrogées aux droits des 
Administrateurs intimés de recouvrer le paiement auprès de l'assureur visé 
comme si aucun paiement de ce genre n'avait été effectué. 


 
[…] » 
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Order in Council 461/96 respecting the armes à feu, L.C. 1995, chapitre 39
Firearms Act, S.C. 1995, chapter 39
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v. c.


The Attorney General of Le procureur général du Canada Intimé
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Territory, the Federation of Saskatchewan gouvernement du Territoire du Yukon, la
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Firearm Owners and Sportsmen (CORFOS), la Coalition of Responsible Firearm Owners
the Law-Abiding Unregistered Firearms and Sportsmen (CORFOS), la Law-Abiding
Association (LUFA), the Shooting Unregistered Firearms Association (LUFA),
Federation of Canada, the Association pour la Fédération de tir du Canada,
la santé publique du Québec inc., the l’Association pour la santé publique du
Alberta Council of Women’s Shelters, Québec inc., l’Alberta Council of Women’s
CAVEAT, the Fondation des victimes du Shelters, CAVEAT, la Fondation des
6 décembre contre la violence, the Canadian victimes du 6 décembre contre la violence,
Association for Adolescent Health, the l’Association canadienne pour la santé des
Canadian Pediatric Society, the Coalition for adolescents, la Société canadienne de
Gun Control, the Canadian Association of pédiatrie, la Coalition for Gun Control,
Chiefs of Police, the Corporation of the City l’Association canadienne des chefs de police,
of Toronto, the City of Montreal and the la Corporation de la cité de Toronto, la
City of Winnipeg Interveners Ville de Montréal et la Ville de


Winnipeg Intervenants


Para 49







784 [2000] 1 S.C.R.REFERENCE RE FIREARMS ACT


INDEXED AS: REFERENCE RE FIREARMS ACT (CAN.) RÉPERTORIÉ: RENVOI RELATIF À LA LOI SUR LES ARMES À
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ON APPEAL FROM THE COURT OF APPEAL FOR EN APPEL DE LA COUR D’APPEL DE L’ALBERTA
ALBERTA


Constitutional law — Division of powers — Criminal Droit constitutionnel — Partage des pouvoirs —
law power — Firearms — Licensing and registration of Compétence en matière de droit criminel — Armes à feu
ordinary firearms — Whether licensing and registration — Permis et enregistrement des armes à feu ordinaires
provisions of Firearms Act intra vires Parliament — — Les dispositions de la Loi sur les armes à feu rela-
Constitution Act, 1867, s. 91(27) — Firearms Act, S.C. tives aux permis et à l’enregistrement sont-elles de la
1995, c. 39. compétence du Parlement? — Loi constitutionnelle de


1867, art. 91(27) — Loi sur les armes à feu, L.C. 1995,
ch. 39.


In 1995, Parliament amended the Criminal Code by En 1995, le Parlement a modifi´e le Code criminel en
enacting the Firearms Act. The amendments require the adoptant la Loi sur les armes à feu. Les modifications
holders of all firearms to obtain licences and register obligent tous les d´etenteurs d’armes `a feu à obtenir un
their guns. Alberta referred constitutional questions to permis et `a enregistrer leurs armes. L’Alberta a
the Court of Appeal to determine whether the licensing demand´e à la Cour d’appel, par renvoi, de d´eterminer si
and registration provisions of the Firearms Act, as they les dispositions de la Loi sur les armes à feu relatives
relate to ordinary firearms, are intra vires Parliament. aux permis et `a l’enregistrement `a l’égard des armes `a
The majority of the Court of Appeal concluded that the feu ordinaires sont de la comp´etence du Parlement. La
Act is a valid exercise of Parliament’s criminal law Cour d’appel a conclu `a la majorité que la Loi ´etait un
power. Alberta appealed to this Court. exercice valide de la comp´etence du Parlement en


matière de droit criminel. L’Alberta fait appel devant
notre Cour.


Held: The appeal should be dismissed. The impugned Arrêt: Le pourvoi est rejet´e. Les dispositions contes-
provisions of the Firearms Act are constitutional. t´ees de la Loi sur les armes à feu sont constitutionnelles.


The Firearms Act constitutes a valid exercise of Par- L’adoption de la Loi sur les armes à feu est un exer-
liament’s jurisdiction over criminal law. The Act in cice valide de la comp´etence du Parlement en mati`ere de
“pith and substance” is directed to enhancing public droit criminel. De par son «caract`ere véritable», la Loi
safety by controlling access to firearms. Its purpose is to vise `a améliorer la sécurité publique en r´egissant l’acc`es
deter the misuse of firearms, control those given access aux armes `a feu. Elle a pour objectif la dissuasion de
to guns, and control specific types of weapons. It is l’usage abusif des armes `a feu, le contrˆole des personnes
aimed at a number of “mischiefs”, including the illegal ayant acc`es à des armes `a feu et le contrˆole de types pr´e-
trade in guns, both within Canada and across the border cis d’armes. Elle vise un certain nombre de «maux»,
with the United States, and the link between guns and notamment le commerce ill´egal des armes `a feu, à l’in-
violent crime, suicide, and accidental deaths. The pur- t´erieur du Canada et `a l’extérieur avec les États-Unis, et
pose of the Firearms Act conforms with the historical le lien entre les armes `a feu et les crimes de violence, les
public safety focus of all gun control laws. The changes suicides et les morts accidentelles. L’objet de la Loi sur
introduced by the Act represent a limited expansion ofles armes à feu correspond `a celui de toutes les lois rela-
the pre-existing gun control legislation. The effects of tives au contrˆole des armes `a feu qui sont traditionnelle-
the Act also suggest that its essence is the promotion of ment ax´ees sur la s´ecurité publique. Les modifications
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public safety. The criteria for acquiring a licence are introduites par la Loi constituent un accroissement
concerned with safety. Criminal record checks and limit´e de la port´ee des dispositions ant´erieures sur le
background investigations are designed to keep guns out contrˆole des armes `a feu. Les effets de la Loi indiquent
of the hands of those incapable of using them safely. ´egalement que son essence mˆeme est la promotion de la
Safety courses ensure that gun owners are qualified. s´ecurité publique. Les crit`eres d’obtention d’un permis


sont liés à la sécurité. La vérification du casier judiciaire
et l’enquête sur les ant´ecédents visent `a garder les armes
à feu hors de la possession de ceux qui sont incapables
de les utiliser avec sˆureté. Les cours sur la s´ecurité per-
mettent de v´erifier que les propri´etaires d’armes `a feu
sont qualifiés.


The Firearms Act possesses all three criteria required La Loi sur les armes à feu possède les trois crit`eres
for a criminal law. Gun control has traditionally been requis pour relever du droit criminel. Le contrˆole des
considered valid criminal law because guns are danger- armes `a feu est traditionnellement consid´eré comme
ous and pose a risk to public safety. The regulation of relevant validement du droit criminel parce que les
guns as dangerous products is a valid purpose within the armes `a feu sont dangereuses et constituent un risque
criminal law power. That purpose is connected to pour la s´ecurité publique. La r´eglementation des armes `a
prohibitions backed by penalties. feu en tant que produits dangereux est un objet valide de


droit criminel. Cet objet est li´e à des interdictions assor-
ties de sanctions.


The Firearms Act is not essentially regulatory legisla- La Loi sur les armes à feu ne tient pas essentiellement
tion. The Act’s complexity does not necessarily detract de la r´eglementation. Sa complexit´e ne lui enl`eve pas
from its criminal nature. Nor does the law give either n´ecessairement son caract`ere pénal. La loi ne conf`ere
the chief firearms officer or the Registrar undue discre- pas un pouvoir discr´etionnaire indu au contrˆoleur des
tion. The offences are clearly defined in the Act. The armes `a feu ou au directeur. Les infractions sont claire-
chief firearms officer and the Registrar are explicitly ment d´efinies dans la Loi. Le contrˆoleur des armes `a feu
subject to the supervision of the courts. Further, the et le directeur sont express´ement soumis `a la surveil-
law’s prohibitions and penalties are not regulatory in lance des tribunaux. En outre, les interdictions et les
nature. They are not confined to ensuring compliance sanctions de la loi ne sont pas de nature r´eglementaire.
with a scheme, but independently serve the purpose of Elles ne se limitent pas `a assurer le respect du r´egime,
public safety. Parliament’s intention was not to regulate mais servent de fa¸con indépendante les fins de la s´ecu-
property, but to ensure that only those who prove them- rit´e publique. Le Parlement ne visait pas `a réglementer
selves qualified to hold a licence are permitted to pos- la propri´eté, mais `a assurer que seuls seront autoris´es à
sess firearms of any sort. Finally, Parliament may use poss´eder une arme `a feu ceux qui d´emontrent qu’ils
indirect means to further the end of public safety. satisfont aux conditions d’obtention des permis. Enfin,


le Parlement peut utiliser des moyens indirects pour
atteindre les fins de la s´ecurité publique.


The 1995 gun control scheme is distinguishable from Le r´egime de 1995 sur le contrˆole des armes `a feu se
existing provincial property regulation schemes. The diff´erencie de r´egimes provinciaux actuels de r´eglemen-
Act addresses the aspects of gun control which relate to tation des biens. La Loi traite des aspects du contrˆole
the dangerous nature of firearms and the need to reduce des armes `a feu qui ont trait `a leur nature dangereuse et
misuse. While ordinary guns are often used for lawful `a la nécessit´e d’en réduire l’usage abusif. Les armes `a
purposes, they are also used for crime and suicide, and feu ordinaires sont souvent utilis´ees à des fins licites,
cause accidental death and injury. Their control accord- mais elles le sont ´egalement pour le crime et le suicide,
ingly falls within the criminal law power. et causent des morts et des blessures accidentelles. Leur


contrôle relève donc de la comp´etence en mati`ere crimi-
nelle.


The registration provisions cannot be severed from Les dispositions relatives `a l’enregistrement ne peu-
the rest of the Act. The licensing provisions require eve- vent ˆetre retranch´ees de la Loi. Les dispositions relatives
ryone who possesses a gun to be licensed; the registra- aux permis obligent quiconque poss`ede une arme `a feu à
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tion provisions require all guns to be registered. These obtenir un permis; les dispositions relatives `a l’enregis-
portions of the Firearms Act are both tightly linked to trement exigent l’enregistrement de toutes les armes `a
Parliament’s goal of promoting safety by reducing the feu. Ces cat´egories de dispositions de la Loi sur les
misuse of any and all firearms. Both portions are inte-armes à feu sont étroitement liées au but vis´e par le Par-
gral and necessary to the operation of the scheme. lement, la promotion de la s´ecurité par la r´eduction de


l’usage abusif de toutes les armes `a feu. Ces deux cat´e-
gories sont partie int´egrante et n´ecessaire du r´egime.


The Firearms Act does not trench on provincial pow- La Loi sur les armes à feu n’empiète pas tant sur les
ers such that upholding it as criminal law will upset the pouvoirs des provinces que la confirmation qu’elle
balance of federalism. The provinces have not estab- rel`eve du droit criminel rompra l’´equilibre du fédéra-
lished that the effects of the Act on provincial jurisdic- lisme. Les provinces n’ont pas d´emontré que les effets
tion over property and civil rights are more than inci- de la Loi sur les pouvoirs provinciaux sur la propri´eté et
dental. First, the mere fact that guns are property does les droits civils ´etaient plus que secondaires. Premi`ere-
not suffice to show that a gun control law is in pith and ment, le simple fait que les armes `a feu sont des biens ne
substance a provincial matter. Second, the Act does not suffit pas pour d´emontrer que, de par son caract`ere véri-
significantly hinder the ability of the provinces to regu- table, une loi sur le contrˆole des armes `a feu relève
late the property and civil rights aspects of guns. Third, d’une mati`ere provinciale. Deuxi`emement, la Loi ne
assuming (without deciding) that the provincial legisla- nuit pas de fa¸con importante `a la capacit´e des provinces
tures have the jurisdiction to enact a law in relation to de r´eglementer la propri´eté et les droits civils relative-
the property aspects of firearms, the double aspect doc- ment aux armes `a feu. Troisièmement, `a supposer (sans
trine permits Parliament to address the safety aspects of le d´ecider) que les l´egislatures provinciales aient le pou-
ordinary firearms. Fourth, the Firearms Act does not voir d’adopter une loi sur les aspects relatifs `a la pro-
precipitate the federal government’s entry into a new pri´eté des armes `a feu ordinaires, la th´eorie du double
field since gun control has been the subject of federal aspect permet au Parlement d’en r´eglementer les aspects
law since Confederation. There is no colourable intru- relatifs `a la sécurité. Quatrièmement, la Loi sur les
sion into provincial jurisdiction. armes à feu n’entraı̂ne pas le gouvernement f´edéral dans


un nouveau domaine parce que le contrˆole des armes `a
feu fait l’objet du droit fédéral depuis la Conf´edération.
Il n’y a aucun empi´etement d´eguisé dans les domaines
provinciaux.


The problems associated with the misuse of firearms Les probl`emes d´ecoulant de l’usage abusif des armes
are firmly grounded in morality. However, even if gun `a feu sont ´etroitement liés à la moralité. Cependant,
control did not involve morality, it could still fall under mˆeme si le contrˆole des armes `a feu ne comportait pas
the federal criminal law power. Parliament can use the d’aspect moral, il pourrait n´eanmoins relever de la com-
criminal law to prohibit activities which have little rela- p´etence f´edérale en mati`ere criminelle. Le Parlement
tion to public morality. peut utiliser le droit criminel pour interdire des activit´es


peu liées à la moralité publique.


The apprehensions of northern, rural and aboriginal Les craintes des Canadiens des r´egions nordiques et
Canadians that this law does not address their particular rurales et celles des Canadiens autochtones que cette loi
needs do not go to the question of Parliament’s jurisdic- ne tienne pas compte de leurs besoins particuliers ne
tion to enact the law. The cost of the program and the concernent pas la question de la comp´etence du Parle-
efficacy of the law, or lack thereof, are equally irrele- ment pour l’adopter. Le coˆut du programme et l’effica-
vant to Parliament’s ability to enact it under the division cit´e, ou le manque d’efficacit´e, de la loi sont ´egalement
of powers analysis. Within its constitutional sphere, sans pertinence pour d´eterminer si le Parlement a le


pouvoir de l’adopter en vertu de l’analyse relative au
partage des pouvoirs. Dans le cadre de ses comp´etences
constitutionnelles, c’est au Parlement qu’il appartient de
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Parliament is the judge of whether a measure is likely to juger s’il est probable qu’une mesure atteindra le but
achieve its intended purpose. poursuivi.
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The following is the judgment delivered by Version fran¸caise du jugement rendu par


THE COURT —  LA COUR —


I. Introduction I. Introduction


In 1995, Parliament amended the Criminal1 En 1995, le Parlement a modifi´e le Code crimi-
Code, R.S.C., 1985, c. C-46, by enacting the Fire- nel, L.R.C. (1985), ch. C-46, en adoptant la Loi sur
arms Act, S.C. 1995, c. 39, commonly referred to les armes à feu, L.C. 1995, ch. 39, commun´ement
as the gun control law, to require the holders of all appel´ee la loi sur le contrˆole des armes `a feu, pour
firearms to obtain licences and register their guns. obliger tous les d´etenteurs d’armes `a feu à obtenir
In 1996, the Province of Alberta challenged Parlia- un permis et `a enregistrer leurs armes. En 1996, la
ment’s power to pass the gun control law by a ref- province de l’Alberta, dans un renvoi `a la Cour
erence to the Alberta Court of Appeal. The Court d’appel de l’Alberta, a contest´e le pouvoir du Par-
of Appeal by a 3:2 majority upheld Parliament’s lement d’adopter la loi sur le contrˆole des armes `a
power to pass the law. The Province of Alberta feu. Par une majorit´e de trois `a deux, la Cour d’ap-
now appeals that decision to this Court. pel a confirm´e la comp´etence du Parlement en la


matière. La province de l’Alberta fait appel de
cette décision devant notre Cour.
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The issue before this Court is not whether gun 2On ne demande pas `a notre Cour de juger si le
control is good or bad, whether the law is fair or contrˆole des armes `a feu est bon ou mauvais en soi,
unfair to gun owners, or whether it will be effec- si la loi est ´equitable ou in´equitable pour les d´eten-
tive or ineffective in reducing the harm caused by teurs d’armes `a feu ou si elle r´eussira `a réduire les
the misuse of firearms. The only issue is whether maux caus´es par l’usage abusif des armes `a feu. La
or not Parliament has the constitutional authority seule question est de savoir si le Parlement avait le
to enact the law. pouvoir constitutionnel d’adopter la loi.


The answer to this question lies in the Canadian 3La réponse `a cette question r´eside dans la Cons-
Constitution. The Constitution assigns some mat- titution canadienne. La Constitution attribue cer-
ters to Parliament and others to the provincial leg- taines mati`eres au Parlement et d’autres aux l´egis-
islatures: Constitution Act, 1867. The federal gov- latures des provinces: Loi constitutionnelle de
ernment asserts that the gun control law falls under1867. Le gouvernement f´edéral affirme que la loi
its criminal law power, s. 91(27), and under its sur les armes `a feu relève de sa comp´etence en
general power to legislate for the “Peace, Order mati`ere de droit criminel, par. 91(27), et de sa
and good Government” of Canada. Alberta, on the comp´etence g´enérale relativement `a «la paix, l’or-
other hand, says the law falls under its power over dre et le bon gouvernement» du Canada. Pour sa
property and civil rights, s. 92(13). All agree that part, l’Alberta dit que cette loi rel`eve de sa comp´e-
to resolve this dispute, the Court must first deter- tence en mati`ere de propri´eté et de droits civils,
mine what the gun control law is really about — its par. 92(13). Les parties conviennent que pour tran-
“pith and substance” — and then ask which head cher le litige, notre Cour doit d’abord d´eterminer
or heads of power it most naturally falls within. en quoi consiste vraiment la loi sur le contrˆole des


armes `a feu — son «caract`ere véritable» — et se
demander ensuite `a quel chef de comp´etence elle
se rapporte le plus naturellement.


We conclude that the gun control law comes 4Nous concluons que la loi sur le contrˆole des
within Parliament’s jurisdiction over criminal law. armes `a feu relève de la comp´etence du Parlement
The law in “pith and substance” is directed to en mati`ere de droit criminel. De par son «caract`ere
enhancing public safety by controlling access to v´eritable», elle vise `a améliorer la sécurité
firearms through prohibitions and penalties. This publique en r´egissant l’acc`es aux armes `a feu, au
brings it under the federal criminal law power. moyen d’interdictions et de sanctions et, de ce fait,
While the law has regulatory aspects, they are sec- elle rel`eve de la comp´etence f´edérale en mati`ere de
ondary to its primary criminal law purpose. The droit criminel. Bien que la loi comporte des
intrusion of the law into the provincial jurisdiction aspects de r´eglementation, ceux-ci sont accessoires
over property and civil rights is not so excessive as `a son objet premier, qui a trait au droit criminel.
to upset the balance of federalism. L’empi´etement de la loi sur la comp´etence provin-


ciale sur la propri´eté et les droits civils n’est pas
important au point de rompre l’´equilibre du fédéra-
lisme.


II. Reference Questions II. Les questions du renvoi


The formal questions put to the Alberta Court of 5Les questions d´eférées à la Cour d’appel de
Appeal by the Alberta government in 1996 are l’Alberta par le gouvernement de l’Alberta en
attached in Appendix A. Simply put, the issue 1996 sont ´enoncées à l’appendice A. En termes
before us is whether or not the licensing and regis- simples, la question est de savoir si le Parlement
tration provisions in the Firearms Act, as they avait le pouvoir d’´edicter à l’égard des armes `a feu
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relate to ordinary firearms, were validly enacted by ordinaires les dispositions de la Loi sur les armes à
Parliament. The impugned provisions of the Actfeu relatives aux permis et `a l’enregistrement. Les
are attached in Appendix B. dispositions contest´ees sont ´enoncées à l’appen-


dice B.


III. Legislation III. Les dispositions l´egislatives


For many years, the Criminal Code has6 Pendant de nombreuses ann´ees, le Code crimi-
restricted access to firearms, mainly automaticnel a limité l’accès aux armes `a feu, surtout aux
weapons and handguns, by classifying some as armes automatiques et aux armes de poing, en les
prohibited and some as restricted. The Firearms plaçant dans les cat´egories des armes prohib´ees et
Act amendments extended this regulation to all des armes `a autorisation restreinte. La Loi sur les
firearms, including rifles and shotguns. As a result,armes à feu a étendu cette r´eglementation `a toutes
s. 84 of the Criminal Code now controls three clas- les armes `a feu, y compris les carabines et les
ses of firearms: (1) prohibited firearms (generally fusils de chasse. Par cons´equent, l’art. 84 du Code
automatic weapons); (2) restricted firearms (gener-criminel régit maintenant trois cat´egories d’armes
ally handguns); and (3) all other firearms (gener- `a feu: (1) les armes `a feu prohib´ees (principale-
ally rifles and shotguns). The third class of guns is ment les armes automatiques); (2) les armes `a feu à
variously referred to as “ordinary firearms”, “long autorisation restreinte (principalement les armes de
guns”, and “unrestricted firearms”. We will refer to poing); (3) toutes les autres armes `a feu (principa-
this class as “ordinary firearms”. lement les carabines et les fusils de chasse). La


troisième cat´egorie est appel´ee diversement
«armes `a feu ordinaires», «armes d’´epaule» et
«armes non restreintes». Nous parlerons d’«armes
à feu ordinaires».


The reference questions focus on the validity of7 Les questions du renvoi visent la validit´e des
the licensing and registration provisions for ordi- dispositions relatives aux permis et `a l’enregistre-
nary firearms introduced by the Firearms Act. The ment qui ont ´eté introduites par la Loi sur les
licensing sections of the Act provide that a personarmes à feu à l’égard des armes `a feu ordinaires.
must be licensed in order to possess a firearm. Eli- Les dispositions relatives aux permis obligent qui-
gibility for a licence reflects safety interests. An conque poss`ede une arme `a feu à avoir un permis.
applicant with a criminal record involving drug L’admissibilit´e à un permis est assujettie `a des
offences or violence, or a history of mental illness, consid´erations de s´ecurité. Le permis peut ˆetre
may be denied a licence. An applicant who seeks refus´e à un demandeur ayant un casier judiciaire
to acquire a firearm must pass a safety course pour des infractions de drogue ou de violence, ou
which requires a basic understanding of firearm des ant´ecédents de maladie mentale. Le demandeur
safety and the legal responsibilities of firearm qui cherche `a acqu´erir une arme `a feu doit réussir
ownership. The chief firearms officer, who issues un cours de s´ecurité qui requiert une compr´ehen-
licences, may conduct a background check on the sion de base de la s´ecurité dans le maniement des
applicant in order to determine eligibility, and may armes `a feu et des responsabilit´es légales liées à la
attach conditions to a licence. Once issued, a propri´eté d’une arme `a feu. Le contrˆoleur des
licence is valid for five years, but it may be armes `a feu, qui d´elivre les permis, peut v´erifier les
revoked for contravention of its conditions or for ant´ecédents du demandeur pour d´eterminer son


admissibilité, et peut assortir le permis de condi-
tions. Le permis est valide pour une p´eriode de
cinq ans, mais il peut ˆetre révoqué par suite de
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certain criminal convictions. A licence refusal or contravention `a ses conditions ou de d´eclaration de
revocation may be appealed to a court. culpabilit´e de certaines accusations criminelles. Le


refus et la r´evocation de permis sont susceptibles
d’appel devant une cour de justice.


The registration provisions of the Act are more 8Les dispositions relatives `a l’enregistrement sont
limited. A firearm cannot be registered unless the plus limit´ees. Une arme `a feu ne peut pas ˆetre enre-
applicant is licensed to possess that type of fire- gistr´ee si le demandeur n’a pas de permis de pos-
arm. Registration is generally done by reference to session pour ce type d’arme `a feu. L’enregistre-
the serial number on the firearm. A registration ment renvoie g´enéralement au num´ero de s´erie de
certificate is valid as long as its holder owns the l’arme `a feu. Le certificat d’enregistrement est
weapon. If ownership of a registered weapon is valide tant que son titulaire poss`ede l’arme. En cas
transferred, the new owner must register the de cession de la propri´eté d’une arme enregistr´ee,
weapon. In order to give gun owners time to regis- le nouveau propri´etaire doit enregistrer l’arme.
ter their weapons, people who owned ordinary Pour donner aux propri´etaires d’armes `a feu le
firearms as of January 1, 1998 are deemed to hold temps d’enregistrer leurs armes, les personnes qui
registration certificates that are valid until January poss´edaient une arme `a feu ordinaire le 1er janvier
1, 2003. Possession of an unregistered firearm of 1998 sont r´eputées être titulaires d’un certificat
any type is an offence. All licences and registration d’enregistrement valide jusqu’au 1er janvier 2003.
certificates, along with imported, exported, lost La possession de toute cat´egorie d’arme `a feu non
and stolen guns, are recorded in the Canadian Fire- enregistr´ee est une infraction. Tous les permis et
arms Registry, which is operated by a federal certificats d’enregistrement, ainsi que les exporta-
appointee. tions, importations, pertes et vols d’armes `a feu,


sont inscrits au Registre canadien des armes `a feu,
qui est tenu par une personne nomm´ee par le gou-
vernement f´edéral.


IV. Reasons of the Alberta Court of Appeal IV. Les motifs de la Cour d’appel de l’Alberta


The Alberta Court of Appeal upheld the 1995 9La Cour d’appel de l’Alberta, par une majorit´e
gun control law by a 3:2 majority: (1998), 65 Alta. de trois `a deux, a confirm´e la validité de la loi sur
L.R. (3d) 1. The court wrote four judgments. le contrˆole des armes `a feu de 1995: (1998), 65


Alta. L.R. (3d) 1. Quatre juges ont ´ecrit des motifs.


A. Majority A. Majorité


Fraser C.J.A., in a comprehensive judgment, 10Dans un jugement exhaustif, le juge en chef
began by noting that guns may be regulated by Fraser note en premier que les armes `a feu peuvent
both the federal and provincial governments for ˆetre réglement´ees par les gouvernements f´edéral et
different purposes, and that the effectiveness of the provinciaux `a différentes fins et que l’efficacit´e de
law is irrelevant to its constitutional characteriza- la loi n’est pas pertinente pour sa qualification
tion. She found that Parliament’s purpose in enact- constitutionnelle. Elle conclut que le Parlement
ing the law was to enhance public safety. While visait l’am´elioration de la s´ecurité publique
guns preserve lives and serve as useful tools, they lorsqu’il a adopt´e la loi. Même si les armes `a feu
also wound and kill. The latter aspect of guns — sauvent des vies et peuvent ˆetre des outils utiles,
their inherent dangerousness — is the focus of the elles blessent et tuent aussi. Cette derni`ere caract´e-
impugned provisions of the Act. Parliament’s aim ristique des armes `a feu — leur dangerosit´e
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was to reduce the misuse of guns in crime, includ- inh´erente — fait l’objet des dispositions contest´ees
ing domestic violence, as well as to reduce sui- de la Loi. Le Parlement avait pour but de r´eduire
cides and accidents caused by the misuse of fire- l’usage criminel des armes `a feu, notamment la
arms. The licensing provisions, which require violence familiale, de mˆeme que les suicides et les
applicants to pass a safety course and undergo a accidents caus´es par le mauvais usage des armes `a
criminal record check and background investiga- feu. Les dispositions relatives aux permis, qui obli-
tion, support this purpose. The registration system, gent les demandeurs `a réussir un cours sur la s´ecu-
by seeking to reduce smuggling, theft and illegal rit´e et à faire l’objet d’une v´erification du casier
sales, also addresses misuse. The licensing and judiciaire et d’une enquˆete sur leurs ant´ecédents,
registration provisions are inextricably inter- visent `a ce but. En cherchant `a réduire la contre-
twined. While the provisions entail the regulation bande, le vol et la vente ill´egale des armes `a feu, le
of property rights, this regulation is the means of syst`eme d’enregistrement s’attaque ´egalement `a
the law, not its end. On this basis, Fraser C.J.A. leur usage abusif. Les dispositions relatives aux
concluded that the Act is in pith and substance permis et `a l’enregistrement sont inextricablement
designed to protect public safety from the misuse li´ees. Bien que ces dispositions comportent la
of firearms. réglementation de droits de propri´eté, cette r´egle-


mentation est le moyen utilis´e par la loi, et non sa
fin. Pour ce motif, le juge en chef Fraser conclut
que, de par son caract`ere véritable, la Loi vise `a
protéger la s´ecurité publique contre l’usage abusif
des armes `a feu ordinaires.


Fraser C.J.A. went on to the second step in the11 Le juge en chef Fraser aborde ensuite la
analysis: considering whether or not that pith and deuxi`eme étape de l’analyse, qui consiste `a déter-
substance could be allocated to one of Parliament’s miner si ce caract`ere véritable peut ˆetre attribu´e à
heads of power under the Constitution Act, 1867. l’un des chefs de comp´etence attribu´es au Parle-
She held that the legislation falls under the crimi- ment par la Loi constitutionnelle de 1867. Elle
nal law power, s. 91(27), under either its “preven- conclut que la loi rel`eve de la comp´etence en
tion” aspect or its “prohibition, penalty, and pur- mati`ere criminelle, selon le par. 91(27), tant dans
pose” aspect. The law does not represent a son aspect pr´eventif que dans l’objet vis´e, les inter-
“colourable” or improper intrusion into provincial dictions et sanctions. La loi n’est pas un empi´ete-
jurisdiction. ment d´eguisé ou injustifié sur la comp´etence pro-


vinciale.


Berger and Hetherington JJ.A. wrote separate12 Les juges Berger et Hetherington ont r´edigé des
opinions agreeing with the Chief Justice. Hether- motifs distincts en accord avec le Juge en chef. Le
ington J.A. held that any firearm, used improperly, juge Hetherington conclut que toute arme `a feu uti-
is dangerous to human life and health. As a result, lis´ee à mauvais escient est dangereuse pour la
Parliament’s purpose, in seeking to prevent crime sant´e et la vie humaines. Par cons´equent, en cher-
and promote public safety by discouraging posses- chant `a prévenir le crime et `a favoriser la s´ecurité
sion, is a valid criminal law purpose. The potential publique en en d´ecourageant la possession, le Par-
inefficacy of the law, highlighted by Alberta and lement poursuivait un objectif de droit criminel
the other provincial governments, is irrelevant valide. L’inefficacit´e potentielle de la loi, souli-
unless it shows that Parliament had a different pur- gn´ee par l’Alberta et par les autres gouvernements
pose — a colourable motive. Colourability has not provinciaux, n’est pas pertinente `a moins qu’elle
been shown because the law genuinely attempts to ne d´emontre que le Parlement visait un objectif
improve firearms storage, reduce trafficking, and diff´erent — un motif d´eguisé. L’existence d’un
aid in tracking guns generally. While the law may motif d´eguisé n’a pas ´eté démontrée parce que la
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affect property and civil rights, that does not pre- loi vise r´eellement `a améliorer l’entreposage des
vent Parliament from enacting it. Hetherington armes `a feu, à en réduire le trafic et, de fa¸con géné-
J.A. concluded that the Firearms Act contains rale, `a contribuer `a leur rep´erage. Même si la loi
prohibitions accompanied by penal sanctions, peut toucher la propri´eté et les droits civils, cela
enacted for criminal public purposes, and therefore n’empˆeche pas le Parlement de l’adopter. Le juge
it is a valid law under the test propounded by Hetherington conclut que la Loi sur les armes à feu
La Forest J. of this Court in RJR-MacDonald Inc. contient des interdictions assorties de sanctions
v. Canada (Attorney General), [1995] 3 S.C.R. p´enales, adopt´ees dans l’int´erêt public en mati`ere
199, and R. v. Hydro-Québec, [1997] 3 S.C.R. 213. criminelle, et qu’elle est donc une loi valide selon


le critère établi par le juge La Forest, de notre
Cour, dans les arrˆets RJR-MacDonald Inc. c.
Canada (Procureur général), [1995] 3 R.C.S. 199,
et R. c. Hydro-Québec, [1997] 3 R.C.S. 213.


Berger J.A. likewise noted that all guns are 13De même, le juge Berger souligne que toutes les
capable of causing death if misused. He held that armes `a feu peuvent causer la mort si elles sont uti-
Parliament’s purpose in enacting the legislation lis´ees à mauvais escient. Il conclut qu’en adoptant
was to ensure that firearms are only possessed by la loi, le Parlement visait `a ce que seules les per-
those qualified to use them. The licensing provi- sonnes qualifi´ees dans l’usage des armes `a feu en
sions identify those who are qualified. The regis- poss`edent. Le syst`eme de permis identifie les per-
tration system ensures that only qualified people sonnes qualifi´ees. Le syst`eme d’enregistrement
can acquire firearms. As a prohibition backed by a vise `a ce que seules les personnes qualifi´ees puis-
penalty, for a public purpose, the law is a valid sent acqu´erir des armes `a feu. Comme interdiction
exercise of Parliament’s criminal law power. The assortie d’une sanction, dans l’int´erêt public, la loi
regulatory aspects of the law are merely the means est un exercice valide de la comp´etence du Parle-
to an end. ment en mati`ere de droit criminel. Les aspects de


réglementation de la loi ne sont que les moyens
d’arriver à une fin.


B. Minority B. Minorité


Conrad J.A. dissented, Irving J.A. concurring. 14Le juge Conrad, avec l’appui du juge Irving,
Conrad J.A. broadly defined the purpose of the law ´etait dissidente. Elle a donn´e une d´efinition large
as regulating all aspects of the possession and use de l’objet de la loi comme r´eglementant tous les
of firearms. While firearms and safety are subjects aspects de la possession et de l’usage des armes `a
of both federal and provincial concern, the crimi- feu. Bien que les armes `a feu et la s´ecurité soient
nal law power represents a “carve-out” from pro- des sujets d’int´erêt fédéral et provincial, la comp´e-
vincial jurisdiction. The regulation of ownership tence en mati`ere de droit criminel a ´eté «décou-
rather than use and the complexity of the regula- p´ee» dans la comp´etence provinciale. La r´egle-
tions demonstrate that this legislation cannot be mentation de la propri´eté plutôt que de l’usage,
classified as valid criminal law. The Criminal ainsi que la complexit´e de la r´eglementation
Code generally prohibits acts, rather than regulat- d´emontrent que cette loi ne peut pas ˆetre qualifiée
ing ownership. Possession itself is not dangerous; de loi criminelle valide. G´enéralement, le Code
it is only misuse that is dangerous, and the lawcriminel interdit des actes plutˆot que de r´eglemen-
goes far beyond prohibiting misuse. This led Con- ter la propri´eté. La possession n’est pas dangereuse
rad J.A. to conclude that the Firearms Act en soi; seul l’usage abusif l’est, et la loi va bien
represents a colourable intrusion into the provin- au-del`a de l’interdiction de l’usage abusif. De cela,
cial jurisdiction over property and civil rights, and le juge Conrad conclut que la Loi sur les armes à
is invalid as an exercise of Parliament’s jurisdic-feu est un empi´etement d´eguisé sur la comp´etence
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tion over criminal law or its peace, order and good des provinces en mati`ere de propri´eté et de droits
government power. While she would have struck civils et qu’elle est invalide en tant qu’exercice de
down the legislation entirely, she held that if the la comp´etence du Parlement relativement au droit
licensing scheme were deemed valid, the registra- criminel ou `a la paix, l’ordre et le bon gouverne-
tion scheme could be severed from the licensing ment. Bien que d’avis d’annuler l’ensemble de la
scheme. loi, elle conclut que si le r´egime de permis ´etait


jugé valide, le r´egime d’enregistrement pourrait
être dissoci´e du régime de permis.


V. Analysis V. Analyse


The issue before us is whether the licensing and15 Nous devons d´ecider si les dispositions de la Loi
registration provisions of the Firearms Act consti- sur les armes à feu relatives aux permis et `a l’enre-
tute a valid federal enactment pursuant to Parlia- gistrement ont ´eté validement ´edictées par le Parle-
ment’s jurisdiction over criminal law or its peace, ment en vertu de sa comp´etence en mati`ere de
order and good government power. In order to droit criminel ou relativement `a la paix, l’ordre et
answer this question, we must engage in the divi- le bon gouvernement. Pour r´epondre `a cette ques-
sion of powers analysis used so often by this tion, nous devons effectuer l’analyse du partage
Court, and most recently summarized in Global des pouvoirs qui a ´eté utilisée si souvent par notre
Securities Corp. v. British Columbia (Securities Cour et qui a ´eté résumée très récemment dans
Commission), [2000] 1 S.C.R. 494, 2000 SCC 21; Global Securities Corp. c. Colombie-Britannique
see also Whitbread v. Walley, [1990] 3 S.C.R. (Securities Commission), [2000] 1 R.C.S. 494,
1273, R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 2000 CSC 21; voir aussi Whitbread c. Walley,
295, and R. v. Morgentaler, [1993] 3 S.C.R. 463. [1990] 3 R.C.S. 1273, R. c. Big M Drug Mart Ltd.,
There are two stages to this analysis. The first step [1985] 1 R.C.S. 295, et R. c. Morgentaler, [1993] 3
is to determine the “pith and substance” or essen- R.C.S. 463. Cette analyse comporte deux ´etapes.
tial character of the law. The second step is to clas- La premi`ere consiste `a déterminer le «caract`ere
sify that essential character by reference to the v´eritable» ou le caract`ere essentiel de la loi et la
heads of power under the Constitution Act, 1867 in seconde `a classer ce caract`ere essentiel en ´egard
order to determine whether the law comes within aux chefs de comp´etence ´etablis par la Loi consti-
the jurisdiction of the enacting government. If it tutionnelle de 1867, afin de déterminer si la loi
does, then the law is valid. rel`eve de la comp´etence du gouvernement qui l’a


adoptée. Si c’est le cas, la loi est valide.


A. Characterization: What Is the Pith and Sub- A. Caractérisation: Quel est le caractère véritable
stance of the Law? de la loi?


The first task is to determine the “pith and sub-16 Il faut d’abord déterminer le «caract`ere vérita-
stance” of the legislation. To use the wording of ble» de la loi. Pour reprendre les termes des art. 91
ss. 91 and 92, what is the “matter” of the law? et 92, quelle est la «mati`ere» de la loi? Quelle est
What is its true meaning or essential character, its sa v´eritable signification ou son caract`ere essentiel,
core? To determine the pith and substance, two sa quintessence? Le caract`ere véritable de la loi
aspects of the law must be examined: the purpose doit ˆetre déterminé sous deux aspects: le but vis´e
of the enacting body, and the legal effect of the par le l´egislateur qui l’a adopt´ee et l’effet juridique
law. de la loi.


A law’s purpose is often stated in the legislation,17 L’objet d’une loi est souvent ´enoncé dans son
but it may also be ascertained by reference to texte, mais il peut aussi ˆetre établi à partir de docu-
extrinsic material such as Hansard and government ments extrins`eques, comme le Hansard et les
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publications: see Morgentaler, supra, at pp. 483- publications gouvernementales: Morgentaler, pré-
84. While such extrinsic material was at one time cit´e, aux pp. 483 et 484. Mˆeme si, `a une certaine
inadmissible to facilitate the determination of Par- ´epoque, les documents extrins`eques n’´etaient pas
liament’s purpose, it is now well accepted that the admissibles aux fins de d´eterminer l’objet vis´e par
legislative history, Parliamentary debates, and sim- le l´egislateur, il est maintenant bien ´etabli qu’on
ilar material may be quite properly considered as peut `a bon droit examiner l’historique l´egislatif, les
long as it is relevant and reliable and is not d´ebats parlementaires et autres documents sem-
assigned undue weight: see Global Securities, blables dans la mesure o`u ils sont pertinents et
supra, at para. 25; Rizzo & Rizzo Shoes Ltd. (Re), fiables et qu’on ne leur donne pas plus de poids
[1998] 1 S.C.R. 27, at para. 35; and Doré v. Verdun qu’ils n’en méritent: Global Securities, précité, au
(City), [1997] 2 S.C.R. 862, at para. 14. Purpose par. 25; Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1
may also be ascertained by considering the “mis- R.C.S. 27, au par. 35; Doré c. Verdun (Ville),
chief” of the legislation — the problem which Par- [1997] 2 R.C.S. 862, au par. 14. L’objet peut aussi
liament sought to remedy: see Morgentaler, supra, être établi par l’examen du «mal» vis´e par la loi —
at pp. 483-84. le probl`eme auquel le l´egislateur a voulu rem´edier:


Morgentaler, précité, aux pp. 483 et 484.


Determining the legal effects of a law involves 18Les effets juridiques d’une loi sont d´eterminés
considering how the law will operate and how it par l’examen de son application et de ses effets sur
will affect Canadians. The Attorney General of les Canadiens. Le procureur g´enéral de l’Alberta
Alberta states that the law will not actually achieve dit que la loi ne r´eussira pas `a atteindre son but.
its purpose. Where the legislative scheme is rele- Selon lui, pour ce qui a trait `a un objet de droit cri-
vant to a criminal law purpose, he says, it will be minel, le r´egime législatif sera inefficace (p. ex. les
ineffective (e.g., criminals will not register their criminels n’enregistreront pas leurs armes); l`a où
guns); where it is effective it will not advance the elle aura un effet, la loi ne contribuera pas `a la lutte
fight against crime (e.g., burdening rural farmers contre le crime (p. ex. en imposant aux agriculteurs
with pointless red tape). These are concerns that de la paperasserie inutile). Ces pr´eoccupations ont
were properly directed to and considered by Parlia- ´eté adress´ees, comme il se doit, au Parlement qui
ment. Within its constitutional sphere, Parliament les a examin´ees. Dans le cadre de ses comp´etences
is the judge of whether a measure is likely to constitutionnelles, c’est au Parlement qu’il appar-
achieve its intended purposes; efficaciousness is tient de juger s’il est probable qu’une mesure
not relevant to the Court’s division of powers anal- atteindra le but poursuivi; l’efficacit´e n’est pas per-
ysis: Morgentaler, supra, at pp. 487-88, and Refer- tinente dans le cadre de l’analyse du partage des
ence re Anti-Inflation Act, [1976] 2 S.C.R. 373. pouvoirs par notre Cour: Morgentaler, précité, aux
Rather, the inquiry is directed to how the law sets pp. 487 et 488, et Renvoi: Loi anti-inflation,
out to achieve its purpose in order to better under- [1976] 2 R.C.S. 373. L’examen vise plutˆot à déter-
stand its “total meaning”: W. R. Lederman, Con- miner comment la loi cherche `a atteindre son but
tinuing Canadian Constitutional Dilemmas (1981), afin de mieux comprendre son [TRADUCTION]
at pp. 239-40. In some cases, the effects of the law «enti`ere portée»: W. R. Lederman, Continuing
may suggest a purpose other than that which isCanadian Constitutional Dilemmas (1981), aux
stated in the law: see Morgentaler, supra, at pp. 239 et 240. Dans certains cas, les effets de la
pp. 482-83; Attorney-General for Alberta v. Attor- loi peuvent indiquer un objet autre que celui
ney-General for Canada, [1939] A.C. 117 (P.C.) qu’elle ´enonce: Morgentaler, précité, aux pp. 482
(Alberta Bank Taxation Reference); and Texada et 483; Attorney-General for Alberta c. Attorney-
Mines Ltd. v. Attorney-General of British Colum- General for Canada, [1939] A.C. 117 (C.P.)
bia, [1960] S.C.R. 713; see generally P. W. Hogg, (Alberta Bank Taxation Reference); et Texada
Constitutional Law of Canada (loose-leaf ed.), at Mines Ltd. c. Attorney-General of British Colum-
pp. 15-14 to 15-16. In other words, a law may saybia, [1960] R.C.S. 713; et, de fa¸con générale, P.
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that it intends to do one thing and actually do W. Hogg, Constitutional Law of Canada (éd.
something else. Where the effects of the law feuilles mobiles), aux pp. 15-14 `a 15-16. En
diverge substantially from the stated aim, it is d’autres termes, une loi peut dire qu’elle vise une
sometimes said to be “colourable”. chose et, en r´ealité, faire autre chose. Lorsque les


effets de la loi diffèrent de fa¸con importante de
l’objet déclaré, on parle parfois de «motif
déguisé».


Against this background, we turn to the purpose19 Sur cette toile de fond, nous abordons l’objet de
of the Firearms Act. Section 4 states that the pur- la Loi sur les armes à feu. L’article 4 déclare que
pose of the Act is “to provide . . .for the issuance son objet est «de pr´evoir [. . .] la délivrance de per-
of licences, registration certificates and authoriza- mis, de certificats d’enregistrement et d’autorisa-
tions under which persons may possess firearms” tions permettant la possession d’armes `a feu» et
and “to authorize . . .the manufacture of” and «de permettre [. . .] la fabrication» et «la cession»
“transfer of” ordinary firearms. This is the lan- d’armes `a feu ordinaires. Ces mots tiennent du lan-
guage of property regulation. However, this regu- gage de la r´eglementation de la propri´eté. Ces mots
latory language is directly tied to a purpose cast in sont toutefois directement li´es à un objet formul´e
the language of the criminal law. The licensing, dans le langage du droit criminel. Les dispositions
registration and authorization provisions delineate relatives aux permis, `a l’enregistrement et aux
the means by which people can own and transfer autorisations circonscrivent les moyens par les-
ordinary firearms “in circumstances that would quels les personnes peuvent ˆetre propriétaires et
otherwise constitute [a criminal] offence”. Those faire cession d’armes `a feu ordinaires «en des cir-
who challenge the legislation point to the first part constances qui ne donnent pas lieu `a une infrac-
of the section and its regulatory focus. Those who tion» criminelle. Ceux qui contestent la loi invo-
seek to uphold the law point to the second part of quent la premi`ere partie de l’article et sa nature
the section and its criminal focus. r´eglementaire. Ceux qui cherchent `a la faire confir-


mer invoquent la deuxi`eme partie de l’article et sa
nature p´enale.


The statements of the Honourable Allan Rock,20 Les déclarations faites `a la Chambre des com-
Minister of Justice at the time, in his second-read- munes par l’honorable Allan Rock, ministre de la
ing speech in the House of Commons, reveal that Justice `a l’époque, `a la deuxième lecture, indiquent
the federal government’s purpose in proposing the que l’objet vis´e par le gouvernement f´edéral dans
law was to promote public safety. He stated: “The cette loi ´etait de favoriser la s´ecurité publique. Il a
government suggests that the object of the regula- d´eclaré: «Le gouvernement estime que la r´egle-
tion of firearms should be the preservation of the mentation des armes `a feu devrait viser principale-
safe, civilized and peaceful nature of Canada” ment `a faire que le Canada demeure un pays sˆur,
(House of Commons Debates, vol. 133, No. 154, civilis´e et paisible» (Débats de la Chambre des
1st Sess., 35th Parl., February 16, 1995, at p. 9706communes, vol. 133, no 154, 1re sess., 35e lég., 16
(emphasis added)). Mr. Rock went on to describe f´evrier 1995, `a la p. 9706 (nous soulignons)), puis
the contents of the bill in more detail (at p. 9707): il a d´ecrit en détail le contenu de la loi (`a la


p. 9707):


First, tough measures to deal with the criminal misuse [P]remi`erement, des mesures s´evères pour contrer
of firearms; second, specific penalties to punish those l’usage criminel des armes `a feu; deuxi`emement, des
who would smuggle illegal firearms; and third, mea- peines pr´ecises pour punir ceux qui font la contrebande
sures overall to provide a context in which the legiti- des armes `a feu illégales; troisi`emement, des mesures
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mate use of firearms can be carried on in a manner con- g´enérales pour d´elimiter ce qui constitue un usage l´egi-
sistent with public safety. [Emphasis added.] time des armes `a feu qui ne menace pas la s´ecurité


publique. [Nous soulignons.]


(See also the judgment of Fraser C.J.A., at (Voir aussi les motifs du juge en chef Fraser, aux
paras. 169-72.) par. 169 `a 172.)


Later, the Minister referred to the problems of sui- Ensuite, le ministre a mentionn´e les probl`emes des
cide, accidental shootings, and the use of guns in suicides, des coups de feu accidentels et de l’usage
domestic violence, and detailed some of the shoot- d’armes `a feu dans des cas de violence familiale, et
ing tragedies that had spurred public calls for gun il a ´evoqué certaines trag´edies qui avaient incit´e le
control. Russell MacLellan, the Parliamentary Sec- public `a demander un contrˆole des armes `a feu.
retary of Justice at the time, underscored the gov- Russell MacLellan, Secr´etaire parlementaire du
ernment’s concerns, noting that the Act pursues ministre de la Justice `a l’époque, a soulign´e les
“three fundamental policies: the deterrence of the pr´eoccupations du gouvernement, pr´ecisant que la
misuse of firearms, general controls on persons Loi reposait sur «trois objectifs fondamentaux:
given access to firearms, and controls placed on d´ecourager la mauvaise utilisation des armes `a feu,
specific types of firearms” (“Canada’s firearms contrˆoler de fa¸con générale les personnes qui ont
proposals” (1995), 37 Can. J. Crim. 163, at acc`es à des armes `a feu, et contrˆoler certains types
p. 163). particuliers d’armes `a feu» («Le projet canadien


sur les armes `a feu» (1995), 37 Rev. can. crim.
173, à la p. 173).


Another way to determine the purpose of legis- 21Une autre fa¸con de d´eterminer l’objet de la loi
lation is to look at the problems it is intended to est d’examiner les probl`emes qu’elle cherche `a
address — the so-called “mischief” approach. The r´egler — le «mal vis´e». La Loi sur les armes à feu
Firearms Act is aimed at a number of evils or vise un certain nombre de probl`emes ou de
“mischiefs”. One is the illegal trade in guns, both «maux». L’un d’eux est le commerce ill´egal des
within Canada and across the border with the armes `a feu, à l’intérieur du Canada et `a l’extérieur
United States: see The Government’s Action Plan avec les ́Etats-Unis: Plan d’action du gouverne-
on Firearms Control, tabled in the House of Com- ment sur le contrôle des armes à feu, déposé à la
mons in 1994. Another is the link between guns Chambre des communes en 1994. Un autre est le
and violent crime, suicide, and accidental deaths. lien entre les armes `a feu et les crimes de violence,
In a paper commissioned by the Department of les suicides et les morts accidentelles. Dans un
Justice in 1994, The Impact of the Availability of document command´e par le minist`ere de la Justice
Firearms on Violent Crime, Suicide, and Acciden- en 1994, intitul´e Les conséquences de la disponibi-
tal Death: A Review of the Literature with Special lité des armes à feu sur les taux de crime de vio-
Reference to the Canadian Situation, Thomas lence, de suicide et de décès accidentel: Rapport
Gabor found that all three causes of death maysur la littérature concernant en particulier la
increase in jurisdictions where there are the fewestsituation au Canada, Thomas Gabor conclut que
restrictions on guns. Whether or not one accepts les morts dues `a ces trois causes pouvaient aug-
Gabor’s conclusions, his study indicates the prob- menter dans les ressorts o`u il y avait le moins de
lem which Parliament sought to address by enact- restrictions sur les armes `a feu. Que l’on accepte
ing the legislation: the problem of the misuse of ou non les conclusions de Gabor, son ´etude
firearms and the threat it poses to public safety. indique que le probl`eme que le Parlement cher-


chait à régler en adoptant la loi ´etait le problème de
l’usage abusif des armes `a feu et de la menace
qu’il constitue pour la s´ecurité publique.
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Finally, there is a strong argument that the pur-22 Enfin, il y a l’argument solide que l’objet de la
pose of this legislation conforms with the histori- loi correspond `a l’accent mis traditionnellement
cal public safety focus of all gun control laws. This sur la s´ecurité publique dans les lois relatives au
reference challenges the licensing and registration contrˆole des armes `a feu. Le pr´esent renvoi ne vise
provisions of the Act only as they relate to ordi- que les dispositions de la Loi relatives aux permis
nary firearms. Alberta does not question the licens- et `a l’enregistrement applicables aux armes `a feu
ing and registration of restricted and prohibited ordinaires. L’Alberta ne conteste pas les exigences
weapons. It freely admits that the restrictions on de permis et d’enregistrement pour les armes `a
those categories of weapons are constitutional. autorisation restreinte et les armes prohib´ees. Elle
Indeed, Alberta would have difficulty alleging oth- admet volontiers que les restrictions applicables `a
erwise, as numerous courts have upheld the valid- ces cat´egories d’armes sont constitutionnelles.
ity of different aspects of the federal gun control D’ailleurs, l’Alberta aurait de la difficult´e à préten-
legislation that existed prior to the enactment of dre le contraire, car de nombreux tribunaux ont
this Act: see R. v. Schwartz, [1988] 2 S.C.R. 443; confirm´e la validité de divers aspects de la l´egisla-
McGuigan v. The Queen, [1982] 1 S.C.R. 284; and tion f´edérale sur le contrˆole des armes `a feu qui
Attorney General of Canada v. Pattison (1981), 30 existait avant l’entr´ee en vigueur de la Loi: R. c.
A.R. 83 (C.A.). Schwartz, [1988] 2 R.C.S. 443; McGuigan c. La


Reine, [1982] 1 R.C.S. 284; et Attorney General of
Canada c. Pattison (1981), 30 A.R. 83 (C.A.).


More specifically, before the introduction of the23 Plus particulièrement, avant l’introduction de la
Firearms Act, the registration of all restricted Loi sur les armes à feu, l’enregistrement de toutes
weapons was upheld by the British Columbia les armes `a autorisation restreinte a ´eté jugé valide
Court of Appeal in Martinoff v. Dawson (1990), 57 par la Cour d’appel de la Colombie-Britannique
C.C.C. (3d) 482. Furthermore, the Criminal Code dans Martinoff c. Dawson (1990), 57 C.C.C. (3d)
required anyone seeking to obtain any kind of fire- 482. En outre, le Code criminel obligeait toute per-
arm to apply for a firearms acquisition certificate. sonne voulant obtenir tout genre d’arme `a feu à
This requirement was upheld in R. v. Northcott, demander une autorisation d’acquisition d’armes `a
[1980] 5 W.W.R. 38 (B.C. Prov. Ct.). These cases feu. Cette exigence a ´eté jugée valide dans R. c.
upheld the previous gun control legislation on theNorthcott, [1980] 5 W.W.R. 38 (C. prov. C.-B.).
basis that Parliament’s purpose was to promote Ces d´ecisions ont confirm´e la validité des disposi-
public safety. The Firearms Act extends that legis- tions ant´erieures en mati`ere de contrˆole des armes
lation in two respects: (1) it requires all guns to be `a feu pour le motif que le but vis´e par le Parlement
registered, not just restricted and prohibited fire- ´etait de favoriser la s´ecurité publique. La Loi sur
arms; and (2) eventually all gun owners will be les armes à feu étend la port´ee de ces dispositions
required to be licensed, not just those who wish to de deux mani`eres: (1) elle exige l’enregistrement
acquire a firearm. These changes represent a con- de toutes les armes `a feu, et non plus seulement
tinuation of Parliament’s focus on safety concerns, des armes `a feu prohib´ees et `a autorisation res-
and constitute a limited expansion of the pre- treinte; (2) `a un moment donn´e, tous les propri´e-
existing legislation. Given the general acceptance taires d’armes `a feu devront d´etenir un permis, et
of the gun control legislation that has existed for non plus seulement les personnes qui souhaitent en
the past hundred years, the constitutional validity acqu´erir. Ces modifications repr´esentent la conti-
of which has always been predicated on Parlia- nuit´e de l’intérêt que porte le Parlement aux ques-
ment’s concern for public safety, it is difficult to tions de s´ecurité et constituent un accroissement
now impute a different purpose to Parliament. This limit´e de la port´ee des dispositions ant´erieures.


Étant donn´e l’acceptation g´enérale de la l´egislation
de contrôle des armes `a feu, qui existe depuis cent
ans et dont la constitutionnalit´e a toujours ´eté
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supports the view that the law in pith and sub- fond´ee sur l’intérêt que porte le Parlement `a la
stance is about public safety. s´ecurité publique, il est maintenant difficile d’im-


puter au Parlement une intention diff´erente. Cela
appuie l’opinion que le caract`ere véritable de la loi
a trait à la sécurité publique.


The effects of the scheme — how it impacts on 24Les effets du r´egime — la fa¸con dont il touche
the legal rights of Canadians — also support the les droits des Canadiens — appuient ´egalement la
conclusion that the 1995 gun control law is in pith conclusion que la loi de 1995 sur le contrˆole des
and substance a public safety measure. The criteria armes `a feu, de par son caract`ere véritable, est une
for acquiring a licence are concerned with safety mesure de s´ecurité publique. Les crit`eres d’obten-
rather than the regulation of property. Criminal tion d’un permis sont li´es à la sécurité, plutôt qu’à
record checks and background investigations are la r´eglementation de la propri´eté: la vérification du
designed to keep guns out of the hands of those casier judiciaire et l’enquˆete sur les ant´ecédents
incapable of using them safely. Safety courses visent `a garder les armes `a feu hors de la posses-
ensure that gun owners are qualified. What the law sion de ceux qui sont incapables de les utiliser
does not require also shows that the operation of avec sˆureté. Les cours sur la s´ecurité permettent de
the scheme is limited to ensuring safety. For v´erifier que les propri´etaires d’armes `a feu sont
instance, the Act does not regulate the legitimate qualifi´es. Ce que la loi n’exige pas montre ´egale-
commercial market for guns. It makes no attempt ment que le fonctionnement du r´egime se limite `a
to set labour standards or the price of weapons. assurer la s´ecurité. Par exemple, la Loi ne r´egle-
There is no attempt to protect or regulate industries mente pas le march´e commercial l´egitime des
or businesses associated with guns (see Pattison, armes `a feu. Elle ne cherche pas `a établir des
supra, at para. 22). Unlike provincial property normes du travail ou le prix des armes. Elle ne
registries, the registry established under the Act is tente pas de prot´eger ni de r´eglementer les indus-
not concerned with prior interests, and unlike some tries ou les entreprises li´ees aux armes `a feu (voir
provincial motor vehicle schemes, the Act does notPattison, précité, au par. 22). ̀A la différence des
address insurance. In short, the effects of the law registres de biens provinciaux, le registre cr´eé par
suggest that its essence is the promotion of public la Loi ne porte pas sur des droits ant´erieurs et, `a la
safety through the reduction of the misuse of fire- diff´erence de certaines lois provinciales sur les
arms, and negate the proposition that Parliament v´ehicules `a moteur, la Loi ne traite pas d’assu-
was in fact attempting to achieve a different goal rance. En bref, ses effets indiquent que son essence
such as the total regulation of firearms production, mˆeme est la promotion de la s´ecurité publique par
trade, and ownership. We therefore conclude that, la r´eduction de l’usage abusif des armes `a feu, et
viewed from its purpose and effects, the Firearms démentent ainsi la proposition que le Parlement
Act is in “pith and substance” directed to public tentait en r´ealité d’atteindre un but diff´erent, telle
safety. la réglementation g´enérale de la production, du


commerce et de la propri´eté des armes `a feu. Nous
concluons donc que, vu son objet et ses effets, la
Loi sur les armes à feu, de par son «caract`ere véri-
table», vise la s´ecurité publique.


B. Classification: Does Parliament Have Jurisdic- B. Qualification: Le Parlement avait-il compé-
tion to Enact the Law? tence pour adopter la loi?


Having assessed the pith and substance or mat- 25Après l’évaluation du caract`ere véritable ou de
ter of the law, the second step is to determine la mati`ere de la loi, la deuxi`eme étape consiste `a
whether that matter comes within the jurisdiction d´eterminer si cette mati`ere relève de la comp´etence
of the enacting legislature. We must examine the du l´egislateur qui l’a adopt´ee. Nous devons exami-
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heads of power under ss. 91 and 92 of the Consti- ner les chefs de comp´etence attribu´es par les
tution Act, 1867 and determine what the matter is art. 91 et 92 de la Loi constitutionnelle de 1867 et
“in relation to”. In this case, the question is d´eterminer auquel elle se rapporte. En l’esp`ece, la
whether the law falls under federal jurisdiction question est de savoir si la loi rel`eve de la comp´e-
over criminal law or its peace, order and good gov- tence f´edérale sur le droit criminel ou la paix, l’or-
ernment power; or under provincial jurisdiction dre et le bon gouvernement, ou si elle rel`eve de la
over property and civil rights. The presumption of comp´etence provinciale sur la propri´eté et les
constitutionality means that Alberta, as the party droits civils. La pr´esomption de constitutionnalit´e
challenging the legislation, is required to show that signifie que l’Alberta, en tant que partie contestant
the Act does not fall within the jurisdiction of Par- la Loi, doit d´emontrer qu’elle ne rel`eve pas de la
liament: see Nova Scotia Board of Censors v. compétence du Parlement: Nova Scotia Board of
McNeil, [1978] 2 S.C.R. 662. Censors c. McNeil, [1978] 2 R.C.S. 662.


The determination of which head of power a26 La détermination du chef de comp´etence duquel
particular law falls under is not an exact science. In rel`eve une loi particuli`ere n’est pas une science
a federal system, each level of government can exacte. Dans un syst`eme fédéral, chaque ordre de
expect to have its jurisdiction affected by the other gouvernement peut s’attendre `a ce que sa comp´e-
to a certain degree. As Dickson C.J. stated in Gen- tence soit touch´ee dans une certaine mesure par
eral Motors of Canada Ltd. v. City National Leas- l’autre. Comme le juge en chef Dickson le dit dans
ing, [1989] 1 S.C.R. 641, at p. 669, “overlap of General Motors of Canada Ltd. c. City National
legislation is to be expected and accommodated inLeasing, [1989] 1 R.C.S. 641, `a la p. 669, «il faut
a federal state”. Laws mainly in relation to the s’attendre `a ce qu’il y ait chevauchement de
jurisdiction of one level of government may over- mesures l´egislatives et il faut s’y adapter dans un
flow into, or have “incidental effects” upon, the État fédéral». Les lois se rapportant principalement
jurisdiction of the other level of government. It is a `a la comp´etence d’un ordre de gouvernement peu-
matter of balance and of federalism: no one level vent d´eborder, ou avoir des «effets secondaires»,
of government is isolated from the other, nor can it sur les champs de comp´etence de l’autre ordre de
usurp the functions of the other. gouvernement. C’est une question d’´equilibre et de


fédéralisme: aucun ordre de gouvernement n’est
isolé de l’autre, ni ne peut usurper ses fonctions.


As a general rule, legislation may be classified27 En règle générale, une loi peut ˆetre consid´erée
as criminal law if it possesses three prerequisites: a comme relevant du droit criminel si elle comporte
valid criminal law purpose backed by a prohibition les trois ´eléments suivants: un objet valide de droit
and a penalty: RJR-MacDonald, supra; Hydro- criminel assorti d’une interdiction et d’une sanc-
Québec, supra; and Reference re Validity of Sec- tion: RJR-MacDonald, Hydro-Québec, précités; et
tion 5(a) of the Dairy Industry Act, [1949] S.C.R. 1 Reference re Validity of Section 5(a) of the Dairy
(the “Margarine Reference”). The Attorney Gen- Industry Act, [1949] R.C.S. 1 (le «Renvoi sur la
eral of Canada argues that the 1995 gun controlmargarine»). Le procureur g´enéral du Canada sou-
law meets these three requirements, and points to tient que la loi de 1995 sur le contrˆole des armes `a
commentary on this legislation which supports its feu respecte ces trois exigences et cite plusieurs
position: D. Gibson, “The Firearms Reference in auteurs `a l’appui de ses arguments: D. Gibson,
the Alberta Court of Appeal” (1999), 37 Alta. L. «The Firearms Reference in the Alberta Court of
Rev. 1071; D. M. Beatty, “Gun Control and Judi- Appeal» (1999), 37 Alta. L. Rev. 1071; D.
cial Anarchy” (1999), 10 Constitutional Forum 45; M. Beatty, «Gun Control and Judicial, Anarchy»
A. C. Hutchinson and D. Schneiderman, “Smoking (1999), 10 Forum Constitutionnel 45; A. C. Hut-
Guns: The Federal Government Confronts The chinson et D. Schneiderman, «Smoking Guns: The
Tobacco and Gun Lobbies” (1995), 7 Constitu- Federal Government Confronts The Tobacco and
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tional Forum 16; and Peter W. Hogg’s testimony Gun Lobbies» (1995), 7 Forum Constitutionnel 16;
before the Standing Senate Committee on Legal ainsi que le t´emoignage de Peter W. Hogg devant
and Constitutional Affairs, October 26, 1995. le Comit´e sénatorial permanent des affaires juri-


diques et constitutionnelles, le 26 octobre 1995.


Before determining whether the three criminal 28Avant de déterminer si les trois crit`eres de droit
law criteria are met by this legislation, some gen- criminel sont respect´es par cette loi, il y a lieu de
eral observations on the criminal law power may faire quelques observations g´enérales sur la com-
be apposite. Criminal law, as this Court has stated p´etence en mati`ere de droit criminel. Comme notre
in numerous cases, constitutes a broad area of fed- Cour l’a indiqu´e dans de nombreux arrˆets, c’est un
eral jurisdiction: RJR-MacDonald, supra; Hydro- vaste domaine de comp´etence f´edérale: RJR-Mac-
Québec, supra; and Margarine Reference, supra. Donald, Hydro-Québec, et Renvoi sur la marga-
The criminal law stands on its own as federal juris-rine, précités. Le droit criminel a une place `a part
diction. Although it often overlaps with provincial comme chef de comp´etence f´edérale. Malgré des
jurisdiction over property and civil rights, it is not chevauchements multiples avec la comp´etence
“carved out” from provincial jurisdiction, contrary provinciale en mati`ere de propri´eté et de droits
to the view of Conrad J.A. It also includes the law civils, il ne r´esulte pas d’un «d´ecoupage» de la
of criminal procedure, which regulates many comp´etence provinciale, contrairement `a l’opinion
aspects of criminal law enforcement, such as du juge Conrad de la Cour d’appel. Il englobe
arrest, search and seizure of evidence, the regula- aussi la proc´edure p´enale, qui r´egit plusieurs
tion of electronic surveillance and the forfeiture of aspects de son application, comme l’arrestation, la
stolen property. fouille, la perquisition et la saisie d’´eléments de


preuve, la r´eglementation de l’´ecoute ´electronique
et la confiscation des biens vol´es.


Not only is the criminal law a “stand-alone” 29Non seulement le droit criminel se situe-t-il `a
jurisdiction, it also finds its expression in a broad part comme chef de comp´etence, mais il s’exprime
range of legislation. The Criminal Code is the aussi dans une vaste gamme de lois. Le Code cri-
quintessential federal enactment under its criminalminel est la quintessence mˆeme d’un texte l´egisla-
jurisdiction, but it is not the only one. The Food tif f édéral en mati`ere de droit criminel, mais il
and Drugs Act, the Hazardous Products Act, the n’est pas le seul. La Loi sur les aliments et
Lord’s Day Act, and the Tobacco Products Control drogues, la Loi sur les produits dangereux, la Loi
Act have all been held to be valid exercises of thesur le dimanche et la Loi réglementant les produits
criminal law power: see Standard Sausage Co. v. du tabac ont toutes ´eté jugées constituer un exer-
Lee, [1933] 4 D.L.R. 501 (B.C.C.A.); R. v. Cos- cice valide de la comp´etence en mati`ere criminelle:
man’s Furniture (1972) Ltd. (1976), 73 D.L.R. Standard Sausage Co. c. Lee, [1933] 4 D.L.R. 501
(3d) 312 (Man. C.A.); Big M Drug Mart, supra (B.C.C.A.); R. c. Cosman’s Furniture (1972) Ltd.
(legislation struck down on other grounds); and (1976), 73 D.L.R. (3d) 312 (C.A. Man.); Big M
RJR-MacDonald, supra (legislation struck down Drug Mart, précité (dispositions l´egislatives annu-
on other grounds), respectively. Thus the fact that l´ees pour d’autres motifs); et RJR-MacDonald,
some of the provisions of the Firearms Act are not pr´ecité (dispositions l´egislatives annul´ees pour
contained within the Criminal Code has no signifi- d’autres motifs). Par cons´equent, le fait que cer-
cance for the purposes of constitutional classifica- taines dispositions de la Loi sur les armes à feu ne
tion. se retrouvent pas dans le Code criminel n’est pas


pertinent pour les fins de la qualification constitu-
tionnelle.


Although the criminal law power is broad, it is 30La compétence en mati`ere de droit criminel est
not unlimited. Some of the parties before us vaste, mais elle n’est pas illimit´ee. Certaines par-
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expressed the fear that the criminal law power ties ont exprim´e devant notre cour la crainte que
might be illegitimately used to invade the provin- cette comp´etence soit utilis´ee de fa¸con illégitime
cial domain and usurp provincial power. A prop- pour envahir un domaine provincial et usurper des
erly restrained understanding of the criminal law pouvoirs provinciaux. Une perception dˆument pon-
power guards against this possibility. d´erée de la comp´etence en mati`ere de droit crimi-


nel exclut cette ´eventualité.


Within this context, we return to the three crite-31 Dans ce contexte, revenons aux trois crit`eres
ria that a law must satisfy in order to be classifiedqu’une loi doit respecter pour ˆetre consid´erée
as criminal. The first step is to consider whethercomme relevant du droit criminel. La premi`ere
the law has a valid criminal law purpose. Rand J.́etape consiste `a déterminer si la loi a un objet
listed some examples of valid purposes in the Mar- valide de droit criminel. Le juge Rand a donn´e cer-
garine Reference at p. 50: “Public peace, order, tains exemples d’objets valides dans le Renvoi sur
security, health, morality: these are the ordinaryla margarine, à la p. 50: [TRADUCTION] «La paix
though not exclusive ends served by [criminal]publique, l’ordre, la s´ecurité, la sant´e, la moralité:
law”. Earlier, we concluded that the gun controlce sont les fins habituelles, mais pas exclusives, du
law in pith and substance is directed at publicdroit [criminel]». Nous avons conclu pr´ecédem-
safety. This brings it clearly within the criminal ment que, de par son caract`ere véritable, la loi sur
law purposes of protecting public peace, order,le contrôle des armes `a feu visait la s´ecurité
security and health. publique, ce qui la place clairement dans l’objectif


de droit criminel que constitue la protection de la
paix publique, de l’ordre, de la s´ecurité et de la
santé.


In determining whether the purpose of a law32 Pour déterminer si l’objet d’une loi est un objet
constitutes a valid criminal law purpose, courtsde droit criminel valide, les tribunaux examinent si
look at whether laws of this type have traditionallyles lois de ce genre sont habituellement jug´ees
been held to be criminal law: see Morgentaler, relever du droit criminel: Morgentaler, précité, à la
supra, at p. 491, and RJR-MacDonald, supra, at p. 491, et RJR-MacDonald, précité, au par. 204;
para. 204; see also Scowby v. Glendinning, [1986] également Scowby c. Glendinning, [1986] 2 R.C.S.
2 S.C.R. 226, Westendorp v. The Queen, [1983] 1 226, Westendorp c. La Reine, [1983] 1 R.C.S. 43,
S.C.R. 43, and R. v. Zelensky, [1978] 2 S.C.R. 940. et R. c. Zelensky, [1978] 2 R.C.S. 940. Les tribu-
Courts have repeatedly held that gun controlnaux ont conclu `a maintes reprises que le contrˆole
comes within the criminal law sphere. As Fraserdes armes `a feu relevait de la comp´etence en
C.J.A. demonstrated in her judgment, gun controlmatière de droit criminel. Comme le juge en chef
has been a matter of criminal law since before theFraser l’a d´emontré dans ses motifs, le contrˆole des
enactment of the Criminal Code in 1892, and has armes `a feu est une mati`ere de droit criminel
continued since that date (see also E. M. Davies,depuis avant l’adoption du Code criminel en 1892,
“The 1995 Firearms Act: Canada’s Public Rela-et cela est toujours le cas (voir aussi E. M. Davies,
tions Response to the Myth of Violence” (2000), 6«The 1995 Firearms Act: Canada’s Public Rela-
Appeal 44, and M. L. Friedland, A Century of tions Response to the Myth of Violence» (2000), 6
Criminal Justice (1984), at pp. 125 ff.). Appeal 44, et M. L. Friedland, A Century of Crimi-


nal Justice (1984), aux pp. 125 et suiv.).


Gun control has traditionally been considered33 Le contrôle des armes `a feu est traditionnelle-
valid criminal law because guns are dangerous and ment consid´eré comme relevant validement du
pose a risk to public safety. Section 2 of the Crimi- droit criminel parce que les armes `a feu sont dan-
nal Code (as amended by s. 138(2) of the Firearms gereuses et constituent un risque pour la s´ecurité
Act) defines a “firearm” as “a barrelled weapon publique. L’article 2 du Code criminel (modifié
from which any shot, bullet or other projectile can par le par. 138(2) de la Loi sur les armes à feu)







[2000] 1 R.C.S. 805RENVOI RELATIF À LA LOI SUR LES ARMES À FEU La Cour


be discharged and that is capable of causing seri- d´efinit une «arme `a feu» comme «[t]oute arme
ous bodily injury or death to a person” (emphasis [. . .] susceptible, grˆace à un canon qui permet de
added). This demonstrates that Parliament views tirer du plomb, des balles ou tout autre projectile,
firearms as dangerous and regulates their posses- d’infliger des l´esions corporelles graves ou la mort
sion and use on that ground. The law is limited to `a une personne» (nous soulignons). Cela d´emontre
restrictions which are directed at safety purposes. que le Parlement consid`ere les armes `a feu comme
As such, the regulation of guns as dangerous prod- dangereuses et qu’il r´eglemente leur possession et
ucts is a valid purpose within the criminal law leur usage pour ce motif. La loi se limite `a prévoir
power: see R. v. Felawka, [1993] 4 S.C.R. 199; des restrictions pour des fins de s´ecurité. En cela,
RJR-MacDonald, supra; R. v. Wetmore, [1983] 2 la réglementation des armes `a feu en tant que pro-
S.C.R. 284; and Cosman’s Furniture, supra. duits dangereux est un objet valide de droit crimi-


nel: R. c. Felawka, [1993] 4 R.C.S. 199; RJR-Mac-
Donald, précité; R. c. Wetmore, [1983] 2 R.C.S.
284; et Cosman’s Furniture, précité.


The finding of a valid criminal law purpose does 34La constatation de l’existence d’un objet valide
not end the inquiry, however. In order to be classi- de droit criminel ne conclut toutefois pas l’analyse.
fied as a valid criminal law, that purpose must be Il faut aussi que cet objet soit li´e à une interdiction
connected to a prohibition backed by a penalty. assortie d’une sanction. La loi de 1995 sur le con-
The 1995 gun control law satisfies these require- trˆole des armes `a feu satisfait `a ces exigences.
ments. Section 112 of the Firearms Act prohibits L’article 112 de la Loi sur les armes à feu interdit
the possession of a firearm without a registration la possession d’une arme `a feu sans certificat d’en-
certificate. Section 91 of the Criminal Code (as registrement. L’article 91 du Code criminel (modi-
amended by s. 139 of the Firearms Act) prohibits fié par l’art. 139 de la Loi sur les armes à feu)
the possession of a firearm without a licence and a interdit la possession d’une arme `a feu sans permis
registration certificate. These prohibitions are et certificat d’enregistrement. Ces interdictions
backed by penalties: see s. 115 of the Firearms Act sont assorties de sanctions: voir l’art. 115 de la Loi
and s. 91 of the Code. sur les armes à feu et l’art. 91 du Code.


It thus appears that the 1995 gun control law 35Il ressort donc que la loi de 1995 sur le contrˆole
possesses all three criteria required for a criminal des armes `a feu poss`ede les trois crit`eres requis
law. However, Alberta and the provinces raised a pour relever du droit criminel. L’Alberta et les
number of objections to this classification which autres provinces ont toutefois soulev´e d’autres
must be considered. objections qui nous devons examiner.


(1) Regulation or Criminal Prohibition? (1) R´eglementation ou interdiction criminelle?


The first objection is that the Firearms Act is 36La première objection est que la Loi sur les
essentially regulatory rather than criminal legisla-armes à feu tient essentiellement de la r´eglementa-
tion because of the complexity of the law and the tion et non de la l´egislation p´enale en raison de sa
discretion it grants to the chief firearms officer. complexit´e et du pouvoir discr´etionnaire qu’elle
These aspects of the law, the provinces argue, are conf`ere au contrˆoleur des armes `a feu. Les pro-
the hallmarks of regulatory legislation, not the vinces pr´etendent que ces aspects de la loi sont
criminal law: see Hogg, supra, at pp. 18-25 and caract´eristiques des lois de r´eglementation, et non
18-26. pas des lois p´enales: voir Hogg, op. cit., aux


pp. 18-25 et 18-26.


Despite its initial appeal, this argument fails to 37Malgré son attrait initial, cet argument n’aide
advance Alberta’s case. The fact that the Act is pas la cause de l’Alberta. Le fait que la Loi soit
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complex does not necessarily detract from its crim- complexe ne lui enl`eve pas n´ecessairement son
inal nature. Other legislation, such as the Food and caractère pénal. D’autres lois, comme la Loi sur les
Drugs Act, R.S.C., 1985, c. F-27, and the Cana- aliments et drogues, L.R.C. (1985), ch. F-27, et la
dian Environmental Protection Act, R.S.C., 1985, Loi canadienne sur la protection de l’environne-
c. 16 (4th Supp.), are legitimate exercises of thement, L.R.C. (1985), ch. 16 (4e suppl.), sont des
criminal law power, yet highly complex. Nor does exercices l´egitimes de la comp´etence en mati`ere de
the Act give the chief firearms officer or Registrar droit criminel et sont pourtant extrˆemement com-
undue discretion. The offences are not defined by plexes. La loi ne conf`ere pas non plus un pouvoir
an administrative body, avoiding the difficulty discr´etionnaire indu au contrˆoleur des armes `a feu
identified in the dissenting judgment in Hydro- ou au directeur. Les infractions ne sont pas d´efi-
Québec, supra. They are clearly stated in the Act nies par un organisme administratif, ce qui ´evite le
and the Criminal Code: no one shall possess a fire- probl`eme mentionn´e dans les motifs de dissidence
arm without a proper licence and registration. de l’arrˆet Hydro-Québec, précité. Elles sont claire-
While the Act provides for discretion to refuse to ment ´enoncées dans la Loi et dans le Code crimi-
issue an authorization to carry or transport undernel: nul ne doit poss´eder d’arme `a feu sans le per-
s. 68 or a registration certificate under s. 69, that mis et le certificat d’enregistrement requis. Si la
discretion is restricted by the Act. A licence shall Loi pr´evoit le pouvoir discr´etionnaire de refuser
be refused if the applicant is not eligible to hold des autorisations de port ou de transport, `a
one: s. 68. Eligibility to hold a licence is delineated l’art. 68, et un certificat d’enregistrement en vertu
in the rest of the Act: a person is ineligible to hold de l’art. 69, ce pouvoir discr´etionnaire est limit´e
a licence if the person has been convicted of cer- par la Loi. Un permis peut ˆetre refus´e à un deman-
tain offences (s. 5(2)) or is subject to a prohibition deur qui ne r´epond pas aux crit`eres d’admissibilit´e:
order (s. 6); s. 7 requires the applicant to complete art. 68. L’admissibilit´e à un permis est d´elimitée
a safety course. Discretion regarding registration is dans d’autres dispositions de la Loi: une personne
also bounded by the Act. A refusal by the chief ne peut pas obtenir de permis si elle a ´eté déclarée
firearms officer or the Registrar must be for “good coupable de certaines infractions (par. 5(2)) ou si
and sufficient reason”: ss. 68 and 69; the refusal elle fait l’objet d’une ordonnance d’interdiction
must be in writing with reasons given (s. 72). (art. 6); l’art. 7 oblige le demandeur `a réussir un
These provisions demonstrate that the Act does not cours sur la s´ecurité. Le pouvoir discr´etionnaire
give the chief firearms officer or the Registrar relativement `a l’enregistrement est ´egalement cir-
undue discretion. Furthermore, the chief firearms conscrit par la Loi. Le contrˆoleur ou le directeur
officer and the Registrar are explicitly subject to peut refuser l’enregistrement pour une «raison
the supervision of the courts. Refusal or revocation valable»: art. 68 et 69 et il doit notifier son refus
of a licence or a registration certificate may be par ´ecrit et fournir ses motifs (art. 72). Ces disposi-
referred to a provincial court judge: s. 74. The tions d´emontrent que la Loi ne conf`ere pas un pou-
courts will interpret the words “good and sufficient voir discr´etionnaire indu au contrˆoleur ou au direc-
reason” in ss. 68 and 69 in line with the public teur. En outre, le contrˆoleur et le directeur sont
safety purpose of the Act, ensuring that the exer- express´ement soumis `a la surveillance des tribu-
cise of discretion by the chief firearms officer and naux. Le refus ou la r´evocation d’un permis ou
the Registrar is always wed to that purpose. d’un certificat d’enregistrement peut ˆetre renvoy´e à


un juge de cour provinciale: art. 74. Les tribunaux
interpréteront les mots «raison valable» des art. 68
et 69 en fonction de l’objet de s´ecurité publique, de
sorte que l’exercice du pouvoir discr´etionnaire du
contrôleur et du directeur sera toujours li´e à cet
objet.
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Furthermore, the law’s prohibitions and penal- 38En outre, les interdictions et les sanctions de la
ties are not regulatory in nature. They are not con- loi ne sont pas de nature r´eglementaire. Elles ne se
fined to ensuring compliance with the scheme, as limitent pas `a assurer le respect du r´egime, comme
was the case in Boggs v. The Queen, [1981] 1 c’était le cas dans l’arrˆet Boggs c. La Reine, [1981]
S.C.R. 49, but stand on their own, independently 1 R.C.S. 49, mais forment en elles-mˆemes un tout
serving the purpose of public safety. Nor are the et servent de fa¸con indépendante les fins de la
prohibitions and penalties directed to the object of s´ecurité publique. Les interdictions et les sanctions
revenue generation. Parliament’s intention was not ne sont pas li´ees à un objectif de production de
to regulate property, but to ensure that only those revenus. Le Parlement ne visait pas `a réglementer
who prove themselves qualified to hold a licence la propri´eté, mais `a assurer que seuls seront autori-
are permitted to possess firearms of any sort. s´es à poss´eder une arme `a feu ceux qui d´emontrent


qu’ils satisfont aux conditions d’obtention des per-
mis.


Alberta and the supporting interveners argued 39L’Alberta et les intervenants qui l’appuyaient
that the only way Parliament could address gun ont soutenu que la seule fa¸con pour le Parlement
control would be to prohibit ordinary firearms out- de contrˆoler les armes `a feu serait d’interdire carr´e-
right. With respect, this suggestion is not supported ment les armes `a feu ordinaires. Avec ´egards, cette
by either logic or jurisprudence. First, the jurispru- proposition n’est ´etayée ni par la logique ni par la
dence establishes that Parliament may use indirect jurisprudence. Premi`erement, la jurisprudence ´eta-
means to achieve its ends. A direct and total prohi- blit que le Parlement peut utiliser des moyens indi-
bition is not required: see Reference re ss. 193 and rects pour atteindre ses fins. Une interdiction
195.1(1)(c) of the Criminal Code (Man.), [1990] 1 directe et totale n’est pas requise: Renvoi relatif à
S.C.R. 1123, and RJR-MacDonald, supra. Second, l’art. 193 et à l’al. 195.1(1)c) du Code criminel
exemptions from a law do not preclude it from (Man.), [1990] 1 R.C.S. 1123, et RJR-MacDonald,
being prohibitive and therefore criminal in nature: pr´ecité. Deuxièmement, les exemptions n’empˆe-
see R. v. Furtney, [1991] 3 S.C.R. 89, Morgentaler chent pas une loi d’ˆetre prohibitive et, par cons´e-
v. The Queen, [1976] 1 S.C.R. 616, and Lord’s quent, de nature p´enale: R. c. Furtney, [1991] 3
Day Alliance of Canada v. Attorney General of R.C.S. 89, Morgentaler c. La Reine, [1976] 1
British Columbia, [1959] S.C.R. 497. Third, as R.C.S. 616, et Lord’s Day Alliance of Canada c.
noted above, the prohibition in this case is notAttorney General of British Columbia, [1959]
merely designed to enforce a fee payment or regu- R.C.S. 497. Troisi`emement, comme on le dit plus
latory scheme separate from the essential safety haut, l’interdiction en l’esp`ece ne vise pas simple-
focus of the law: by way of contrast, see Boggs, ment à imposer le paiement de frais ou un r´egime
supra. Finally, if prohibition is not required to de r´eglementation n’ayant rien `a voir avec la s´ecu-
make handgun control constitutional, which no one rit´e, qui est l’objet essentiel de la loi: par contraste
suggests, why should it be required for ordinary voir Boggs, précité. Enfin, si l’interdiction n’est
firearms? pas requise pour rendre constitutionnel le contrˆole


des armes de poing, et personne ne pr´etend le con-
traire, pourquoi devrait-elle l’ˆetre pour les armes `a
feu ordinaires?


In a related argument, some provincial interven- 40Invoquant un argument connexe, certains inter-
ers contended that if the purpose of the legislation venants provinciaux ont soutenu que si l’objet de
is to reduce misuse, then the legislation should la loi ´etait de réduire l’usage abusif, la loi devrait
deal with misuse directly. On this view, Parliament alors porter directement sur l’usage abusif. Selon
could prohibit the careless or intentional misuse of cette opinion, le Parlement pourrait interdire
guns, as it has in ss. 85-87 of the Criminal Code, l’usage négligent ou l’usage abusif volontaire des
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but could not prohibit people from owning guns if armes `a feu, comme il l’a fait aux art. 85 `a 87 du
they present risks to public safety or regulate howCode criminel, mais il ne pourrait pas interdire `a
people store their guns. Again, the answer is that une personne de poss´eder une arme `a feu si cette
Parliament may use indirect means to further the personne constituait un risque pour la s´ecurité
end of public safety. The risks associated with publique, ni r´eglementer la mani`ere d’entreposer
ordinary firearms are not confined to the inten- les armes `a feu. Là encore, la r´eponse r´eside dans
tional or reckless conduct that might be deterred by le fait que le Parlement peut utiliser des moyens
a prohibition on misuse. The Attorney General of indirects pour favoriser l’objet de s´ecurité
Canada argued, for example, that the suicide rate is publique. Les risques li´es aux armes `a feu ordi-
increased by the availability of guns. A person naires ne se limitent pas `a la conduite volontaire ou
contemplating suicide may be more likely to actu- n´egligente qui pourrait ˆetre dissuad´ee par l’inter-
ally commit suicide if a gun is available, it was diction de l’usage abusif. Le procureur g´enéral du
argued; therefore Parliament has a right to prevent Canada a pr´etendu, par exemple, que le taux de
people at risk, for example due to mental illness, suicide augmente avec l’acc`es aux armes `a feu. On
from owning a gun. A prohibition on misuse is a soutenu qu’une personne envisageant le suicide
unlikely to deter a potential suicide; a prohibition peut ˆetre plus susceptible de passer aux actes si
on gun ownership may do so. Other examples une arme `a feu est disponible; le Parlement a donc
where a prohibition on misuse falls short are not le droit d’empˆecher les personnes `a risques, en rai-
hard to envisage. A prohibition on misuse is son d’une maladie mentale par exemple, de poss´e-
unlikely to prevent the death of a child who plays der une arme `a feu. L’interdiction de l’usage abusif
with a gun; a prohibition on irresponsible owner- ne pr´eviendra vraisemblablement pas un suicide
ship or careless storage may do so. Again, reduc- potentiel; l’interdiction de poss´eder une arme `a feu
ing availability may have a greater impact on peut le faire. Il n’est pas difficile d’imaginer
whether a robber uses a gun than a law forbidding d’autres exemples o`u l’interdiction de l’usage abu-
him to use it. Whether the 1995 gun law actually sif est insuffisante. L’interdiction de l’usage abusif
achieves these ends is not at issue before us; what n’empˆechera vraisemblablement pas la mort d’un
is at issue is whether Parliament, in targeting these enfant qui joue avec une arme `a feu; une interdic-
dangers, strayed outside its criminal law power. In tion visant les propri´etaires irresponsables ou l’en-
our view, it did not. treposage n´egligent peut le faire. L`a encore, la


limitation de l’accès peut avoir plus d’effets sur
l’usage d’armes `a feu par des voleurs qu’une loi
leur en interdisant l’usage. La question en litige
n’est pas de savoir si la loi de 1995 sur le contrˆole
des armes `a feu atteint vraiment ces fins mais si,
en ciblant ces dangers, le Parlement a outrepass´e
sa comp´etence en mati`ere de droit criminel. Nous
sommes d’avis que non.


(2) Property and Civil Rights or Criminal Law? (2) Propri´eté et droits civils ou droit criminel?


Alberta’s second major objection to classifying41 La deuxième objection principale de l’Alberta `a
the 1995 gun control scheme as criminal law is ce que le r´egime de 1995 sur le contrˆole des armes
that it is indistinguishable from existing provincial `a feu soit class´e dans le droit criminel est qu’on ne
property regulation schemes such as automobile peut le diff´erencier de r´egimes provinciaux actuels
and land title registries. de r´eglementation des biens, comme l’enregistre-


ment des automobiles et des droits immobiliers.


This argument overlooks the different purposes42 Cet argument ne tient pas compte du fait que les
behind the federal restrictions on firearms and the restrictions f´edérales sur les armes `a feu et la r´egle-
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provincial regulation of other forms of property. mentation provinciale d’autres types de biens
Guns are restricted because they are dangerous. visent des fins diff´erentes. Les armes `a feu sont
While cars are also dangerous, provincial legisla- l’objet de restrictions parce qu’elles sont dangereu-
tures regulate the possession and use of automo- ses. Bien que les automobiles soient ´egalement
biles not as dangerous products but rather as items dangereuses, les l´egislatures provinciales r´egle-
of property and as an exercise of civil rights, pur- mentent la possession et l’utilisation des automo-
suant to the provinces’ s. 92(13) jurisdiction: biles non pas en tant que produits dangereux, mais
Canadian Indemnity Co. v. Attorney-General of en tant qu’objets de propri´eté et en tant qu’exercice
British Columbia, [1977] 2 S.C.R. 504; Validity of de droits civils en vertu de la comp´etence que leur
Section 92(4) of the Vehicles Act, 1957 (Sask.), confère le par. 92(13): Canadian Indemnity Co. c.
[1958] S.C.R. 608; Provincial Secretary of Prince Procureur général de la Colombie-Britannique,
Edward Island v. Egan, [1941] S.C.R. 396. [1977] 2 R.C.S. 504; Validity of Section 92(4) of


the Vehicles Act, 1957 (Sask.), [1958] R.C.S. 608;
Provincial Secretary of Prince Edward Island c.
Egan, [1941] R.C.S. 396.


The argument that the federal gun control 43L’argument que le r´egime fédéral de contrˆole
scheme is no different from the provincial regula- des armes `a feu ne diffère pas de la r´eglementation
tion of motor vehicles ignores the fact that there provinciale des v´ehicules automobiles ne tient pas
are significant distinctions between the roles of compte du fait qu’il y a des diff´erences impor-
guns and cars in Canadian society. Both firearms tantes entre le rˆole des armes `a feu et celui des
and automobiles can be used for socially approved automobiles dans la soci´eté canadienne. Tant les
purposes. Likewise, both may cause death and armes `a feu que les automobiles peuvent ˆetre utili-
injury. Yet their primary uses are fundamentally s´ees à des fins socialement acceptables. De mˆeme,
different. Cars are used mainly as means of trans- les unes et les autres peuvent causer des blessures
portation. Danger to the public is ordinarily unin- et la mort. Leurs principaux usages sont n´ean-
tended and incidental to that use. Guns, by con- moins fondamentalement diff´erents. Les automo-
trast, pose a pressing safety risk in many if not all biles sont principalement des moyens de transport.
of their functions. Firearms are often used as Les dangers pour le public sont g´enéralement invo-
weapons in violent crime, including domestic vio- lontaires et accessoires `a leur usage. Les armes `a
lence; cars generally are not. Thus Parliament feu, par contre, constituent un risque imm´ediat
views guns as particularly dangerous and has pour la s´ecurité dans plusieurs usages, voire tous
sought to combat that danger by extending its les usages qui en sont faits. Les armes `a feu sont
licensing and registration scheme to all classes of souvent utilis´ees dans les crimes de violence, et
firearms. Parliament did not enact the Firearms notamment de violence familiale; les automobiles
Act to regulate guns as items of property. The Act ne le sont pas. Le Parlement consid`ere donc les
does not address insurance or permissible locations armes `a feu comme particuli`erement dangereuses
of use. Rather, the Act addresses those aspects of et a cherch´e à lutter contre ce danger en ´etendant le
gun control which relate to the dangerous nature of r´egime de permis et d’enregistrement `a toutes les
firearms and the need to reduce misuse. cat´egories d’armes `a feu. Le Parlement n’a pas


adopté la Loi sur les armes à feu pour les régle-
menter en tant qu’objets de propri´eté. La Loi ne
traite pas d’assurance ou d’endroits o`u l’usage est
permis. Par contre, elle traite des aspects du con-
trôle des armes `a feu qui ont trait `a leur nature dan-
gereuse et `a la nécessit´e d’en réduire l’usage abu-
sif.
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In a variation on the theme of property and civil44 Toujours sur le th`eme de la propri´eté et des
rights, the opponents of the 1995 gun control law droits civils, les opposants `a la loi de 1995 sur le
argue that ordinary guns, like rifles and shotguns, contrˆole des armes `a feu prétendent que les armes
are common property, not dangerous property. `a feu ordinaires, comme les carabines et les fusils
Ordinary firearms are different, they argue, from de chasse, sont des biens ordinaires et non pas des
the automatic weapons and handguns that Parlia- biens dangereux. Selon eux, les armes `a feu ordi-
ment has regulated in the past. Ordinary guns are naires sont diff´erentes des armes automatiques et
used mainly for lawful purposes in hunting, trap- des armes de poing, que le Parlement r´eglementait
ping and ranching. Automatic weapons and hand- d´ejà. Les armes `a feu ordinaires servent principale-
guns, by contrast, have few uses outside crime or ment aux fins l´egitimes de la chasse, du pi´egeage
war. The fact that Parliament has the right under et de l’´elevage. Par opposition, les armes automa-
the criminal law power to control automatic weap- tiques et les armes de poing ont peu d’usages
ons and handguns does not, they argue, mean that autres que le crime et la guerre. On soutient que le
Parliament has the right to regulate ordinary guns. fait que le Parlement ait le droit, en vertu de sa


compétence en mati`ere criminelle, de contrˆoler les
armes automatiques et les armes de poing ne signi-
fie pas qu’il a le droit de r´eglementer les armes `a
feu ordinaires.


The difficulty with this argument is that while45 La faiblesse de cet argument tient `a ce que
ordinary guns are often used for lawful purposes, mˆeme si les armes `a feu ordinaires sont souvent
they are also used for crime and suicide, and cause utilis´ees à des fins licites, elles le sont ´egalement
accidental death and injury. Guns cannot be pour le crime et le suicide, et elles causent des
divided neatly into two categories — those that are morts et des blessures accidentelles. On ne peut
dangerous and those that are not dangerous. All pas diviser clairement les armes `a feu en deux
guns are capable of being used in crime. All guns cat´egories — celles qui sont dangereuses et celles
are capable of killing and maiming. It follows that qui ne le sont pas. Toutes les armes `a feu sont sus-
all guns pose a threat to public safety. As such, ceptibles d’utilisation criminelle. Elles sont toutes
their control falls within the criminal law power. susceptibles de tuer et de mutiler. Toutes les armes


à feu sont donc une menace pour la s´ecurité
publique. ̀A ce titre, leur contrˆole relève de la com-
pétence en mati`ere criminelle.


In a further variation on this argument, the prov-46 Dans une autre variante de cet argument, les
inces of Ontario and Saskatchewan submitted that provinces de l’Ontario et de la Saskatchewan ont
even if the licensing provisions of the law were soutenu que mˆeme si les dispositions de la loi rela-
valid criminal legislation, the registration provi- tives aux permis ´etaient des dispositions valides de
sions are mainly provincial property legislation droit criminel, les dispositions relatives `a l’enregis-
and should be severed and struck out. The argu- trement relevaient essentiellement de la comp´e-
ment is that the registration portions of the Act tence provinciale en mati`ere de propri´eté et
simply amount to regulation, with little connection devraient ˆetre retranch´ees et annul´ees. L’argument
to the public safety purpose advanced by the fed- est que les dispositions de la Loi relatives `a l’enre-
eral government to justify the Act as a whole. Con- gistrement sont une simple r´eglementation ayant
rad J.A. agreed with this argument, finding that un lien t´enu avec les fins de s´ecurité publique
although the Act “cleverly intertwines” the licens- invoqu´ees par le gouvernement f´edéral pour justi-
ing and registration provisions through “clever fier l’ensemble de la Loi. Le juge Conrad ´etait
packaging”, the registration provisions could be d’accord avec cet argument, et a conclu que, mˆeme
severed from the gun control law. As proof, she si la Loi [TRADUCTION] «lie habilement» dans un
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pointed to the fact that the pre-existing firearms «emballage astucieux» les dispositions relatives
acquisition certificate scheme, governing prohib- aux permis et les dispositions relatives `a l’enregis-
ited and restricted arms, applied to ordinary fire- trement, les dispositions relatives `a l’enregistre-
arms without being connected to a registration sys- ment pouvaient ˆetre retranch´ees de la loi sur le
tem. contrôle des armes `a feu. La preuve en ´etait, selon


elle, que le r´egime ant´erieur de certificats d’acqui-
sition, qui régissait les armes prohib´ees et les
armes `a autorisation restreinte, s’appliquait aux
armes `a feu ordinaires sans ˆetre lié à un syst`eme
d’enregistrement.


We are not persuaded that the registration provi- 47Nous ne sommes pas convaincus que les dispo-
sions can be severed from the rest of the Act, nor sitions relatives `a l’enregistrement peuvent ˆetre
that they fail to serve Parliament’s purpose in pro- retranch´ees de la Loi, ni qu’elles ne servent pas
moting public safety. The licensing provisions l’objet de s´ecurité publique poursuivi par le Parle-
require everyone who possesses a gun to be ment. Les dispositions relatives aux permis obli-
licensed. The registration provisions require all gent quiconque poss`ede une arme `a feu à obtenir
guns to be registered. The combination of the two un permis. Les dispositions relatives `a l’enregistre-
parts of the scheme is intended to ensure that when ment exigent l’enregistrement de toutes les armes `a
a firearm is transferred from one person to another, feu. La combinaison des deux parties du r´egime
the recipient is licensed. Absent a registration sys- vise `a assurer que, lorsqu’une arme `a feu change
tem, this would be impossible to ascertain. If a gun de propri´etaire, le nouveau propri´etaire ait un per-
is found in the possession of an unlicensed person, mis. Sans syst`eme d’enregistrement, cela serait
the registration system permits the government to impossible `a vérifier. Si une arme `a feu est trouv´ee
determine where the gun originated. With a regis- en la possession d’une personne sans permis, le
tration scheme in place, licensed owners can be syst`eme d’enregistrement permet au gouvernement
held responsible for the transfer of their weapons. d’en d´eterminer la provenance. Avec un r´egime
The registration system is also part of the general d’enregistrement en place, les propri´etaires d´ete-
scheme of the law in reducing misuse. If someone nant un permis peuvent ˆetre tenus responsables de
is found guilty of a crime involving violence, or is la cession de leurs armes. Le syst`eme d’enregistre-
prohibited from possessing a weapon, the registra- ment vise aussi, comme l’ensemble de la loi, `a
tion scheme is expected to assist the police in r´eduire l’usage abusif. Lorsqu’une personne est
determining whether the offender actually owns d´eclarée coupable d’un crime de violence ou qu’il
any guns and in confiscating them. The registra- lui est interdit de poss´eder une arme, le r´egime
tion scheme is also intended to reduce smuggling d’enregistrement est cens´e aider la police `a déter-
and the illegal trade in guns. These interconnec- miner si le contrevenant poss`ede en fait une arme `a
tions demonstrate that the registration and licens- feu et `a la confisquer. Le r´egime d’enregistrement
ing portions of the Firearms Act are both tightly vise ´egalement `a réduire la contrebande et le com-
linked to Parliament’s goal in promoting safety by merce ill´egal des armes `a feu. Ces liens multiples
reducing the misuse of any and all firearms. Both d´emontrent que les dispositions de la Loi sur les
portions are integral and necessary to the operationarmes à feu relatives à l’enregistrement et aux per-
of the scheme. The government is not prevented mis sont tous deux ´etroitement liées au but vis´e par
from improving the system because the pre- le Parlement, soit la promotion de la s´ecurité par la
existing firearms acquisition certificate system was r´eduction de l’usage abusif de toutes les armes `a
not connected to a registration system. Moreover, feu. Ces deux cat´egories de dispositions sont partie
prior to this Act, the federal government had a int´egrante et n´ecessaire du r´egime. Le fait que le
registration system for handguns. It now seeks to r´egime ant´erieur de certificats d’acquisition n’´etait
extend it to all guns. Contrary to the suggestions of pas assorti d’un syst`eme d’enregistrement n’em-
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Conrad J.A., no improper purpose in including pˆeche pas le gouvernement d’am´eliorer le syst`eme.
registration in the scheme has been demonstrated. De plus, avant l’adoption de la Loi, le gouverne-


ment fédéral avait un syst`eme d’enregistrement
pour les armes de poing. Il cherche maintenant `a
l’ étendre `a toutes les armes `a feu. Contrairement `a
ce qu’a indiqu´e le juge Conrad, aucune fin inap-
propriée n’a été démontrée relativement `a l’inclu-
sion de l’enregistrement dans le r´egime.


(3) Undue Intrusion into Provincial Powers? (3) Un empi´etement indu sur les pouvoirs des
provinces?


In a related argument, Alberta and the provincial48 Dans un argument connexe, l’Alberta et les
interveners submit that this law inappropriately intervenants provinciaux soutiennent que la loi
trenches on provincial powers and that upholding empi`ete indûment sur les pouvoirs des provinces et
it as criminal law will upset the balance of federal- que la confirmation qu’elle rel`eve du droit criminel
ism. In support of its submission, Alberta cites the rompra l’´equilibre du fédéralisme. À l’appui de
work of D. M. Beatty, who suggests applying con- son argument, l’Alberta cite l’ouvrage de D.
siderations of rationality and proportionality from M. Beatty, qui propose d’appliquer aux questions
the Canadian Charter of Rights and Freedoms s. 1 de comp´etences l´egislatives les consid´erations de
cases to questions of legislative competence: Con- rationalité et de proportionnalit´e issues des arrˆets
stitutional Law in Theory and Practice (1995). It portant sur l’article premier de la Charte cana-
seems far from clear to us that it would be helpfuldienne des droits et libertés: Constitutional Law in
to apply the technique of weighing benefits andTheory and Practice (1995). Il est loin d’ˆetre évi-
detriments used in s. 1 jurisprudence to the quite dent qu’il serait utile d’appliquer la technique de
different exercise of defining the scope of the pow- pond´eration des avantages et des inconv´enients
ers set out in ss. 91 and 92 of the Constitution Act, utilisée dans la jurisprudence relative `a l’article
1867. This said, however, it is beyond debate that premier `a cet exercice tr`es différent qu’est la d´efi-
an appropriate balance must be maintained nition de la port´ee des chefs de comp´etence ´etablis
between the federal and provincial heads of power. par les art. 91 et 92 de la Loi constitutionnelle de
A federal state depends for its very existence on a1867. Ceci dit, il est toutefois incontestable que
just and workable balance between the central and l’´equilibre appropri´e doit être maintenu entre les
provincial levels of government, as this Court chefs de comp´etence f´edéraux et provinciaux.
affirmed in Reference re Secession of Quebec, L’existence mˆeme d’un ́Etat fédéral dépend de la
[1998] 2 S.C.R. 217; see also General Motors of présence d’un ´equilibre juste et fonctionnel entre le
Canada Ltd. v. City National Leasing, supra. The gouvernement central et les gouvernements pro-
courts, critically aware of the need to maintain this vinciaux, comme notre Cour l’a affirm´e dans le
balance, have not hesitated to strike down legisla-Renvoi relatif à la sécession du Québec, [1998] 2
tion that does not conform with the requirements R.C.S. 217; voir ´egalement General Motors of
of the criminal law: see Boggs, supra, and the Canada Ltd. c. City National Leasing, précité. Les
Margarine Reference, supra. The question is not tribunaux, tr`es conscients de la n´ecessit´e de préser-
whether such a balance is necessary, but whether ver cet ´equilibre, n’ont pas h´esité à annuler des dis-
the 1995 gun control law upsets that balance. positions l´egislatives non conformes aux exigences


du droit criminel: Boggs et Renvoi sur la marga-
rine, précités. La question n’est pas de savoir si cet
équilibre est n´ecessaire, mais si la loi de 1995 sur
le contrôle des armes `a feu rompt l’équilibre.
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The argument that the 1995 gun control law 49L’argument que la loi de 1995 sur le contrˆole
upsets the balance of Confederation may be seen des armes `a feu rompt l’équilibre de la Conf´edéra-
as an argument that, viewed in terms of its effects, tion peut ˆetre consid´eré comme un argument selon
the law does not in pith and substance relate to lequel le caract`ere véritable de la loi, vu ses effets,
public safety under the federal criminal law power n’a pas trait `a la sécurité publique et donc `a la
but rather to the provincial power over property comp´etence f´edérale en mati`ere criminelle, mais
and civil rights. Put simply, the issue is whether rel`eve plutôt de la comp´etence provinciale sur la
the law is mainly in relation to criminal law. If it propri´eté et les droits civils. En termes simples, la
is, incidental effects in the provincial sphere are question est de savoir si la loi est principalement
constitutionally irrelevant: see, e.g., Consortium relative au droit criminel. Si elle l’est, ses effets
Developments (Clearwater) Ltd. v. Sarnia (City), secondaires touchant des domaines de comp´etence
[1998] 3 S.C.R. 3, and Mitchell v. Peguis Indian provinciale ne sont pas pertinents sur le plan cons-
Band, [1990] 2 S.C.R. 85. On the other hand, if the titutionnel: voir, p. ex., Consortium Developments
effects of the law, considered with its purpose, go(Clearwater) Ltd. c. Sarnia (Ville), [1998] 3 R.C.S.
so far as to establish that it is mainly a law in rela- 3, et Mitchell c. Bande indienne Peguis, [1990] 2
tion to property and civil rights, then the law is R.C.S. 85. En revanche, si les effets de la loi,
ultra vires the federal government. In summary, compte tenu de son objet, sont suffisants pour ´eta-
the question is whether the “provincial” effects are blir qu’elle vise principalement la propri´eté et les
incidental, in which case they are constitutionally droits civils, elle exc`ede la comp´etence du gouver-
irrelevant, or whether they are so substantial that nement f´edéral. En résumé, la question est de
they show that the law is mainly, or “in pith and savoir si les effets «provinciaux» sont secondaires,
substance”, the regulation of property and civil auquel cas ils ne sont pas pertinents du point de
rights. vue constitutionnel, ou s’ils sont tellement impor-


tants qu’ils indiquent bien que la loi est principale-
ment, ou de par son «caract`ere véritable», une
réglementation de la propri´eté et des droits civils.


In our view, Alberta and the provinces have not 50Nous estimons que l’Alberta et les provinces
established that the effects of the law on provincial n’ont pas d´emontré que les effets de la loi sur les
matters are more than incidental. First, the mere mati`eres provinciales ´etaient plus que secondaires.
fact that guns are property does not suffice to show Premi`erement, le simple fait que les armes `a feu
that a gun control law is in pith and substance a sont des biens ne suffit pas pour d´emontrer que, de
provincial matter. Exercises of the criminal law par son caract`ere véritable, une loi sur le contrˆole
power often affect property and civil rights to des armes `a feu relève d’une mati`ere provinciale.
some degree: Attorney-General for British Colum- L’exercice de la comp´etence en mati`ere criminelle
bia v. Attorney-General for Canada, [1937] A.C. touche souvent, et `a divers degr´es, la propri´eté et
368 (P.C.). Such effects are almost unavoidable, as les droits civils: Attorney-General for British
many aspects of the criminal law deal with prop-Columbia c. Attorney-General for Canada, [1937]
erty and its ownership. The fact that such effects A.C. 368 (C.P.). De tels effets sont presque in´evi-
are common does not lessen the need to examine tables, puisque de nombreux aspects du droit cri-
them. It does suggest, however, that we cannot minel ont trait aux biens et `a leur propriété. Le fait
draw sharp lines between criminal law and prop- que ces effets sont habituels n’att´enue pas la n´eces-
erty and civil rights. Food, drugs and obscene sit´e de les examiner. Cela indique toutefois que
materials are all items of property and are all legit- nous ne pouvons pas tracer une ligne bien d´efinie
imate subjects of criminal laws. In order to deter- entre le droit criminel et la propri´eté et les droits
mine the proper classification of this law, then, we civils. Les aliments, les drogues et le mat´eriel por-
must go beyond the simplistic proposition that nographique sont tous des objets de propri´eté et
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guns are property and thus any federal regulation sont tous l´egitimement des objets du droit crimi-
of firearms is prima facie unconstitutional. nel. Pour d´eterminer la qualification de la Loi,


nous devons donc aller au-del`a de la proposition
simpliste que les armes `a feu sont des biens et que,
par cons´equent, toute r´eglementation f´edérale des
armes `a feu est inconstitutionnelle `a première vue.


Second, the Act does not significantly hinder the51 Deuxièmement, la Loi ne nuit pas de fa¸con
ability of the provinces to regulate the property and importante `a la capacit´e des provinces de r´egle-
civil rights aspects of guns. Most provinces already menter la propri´eté et les droits civils relativement
have regulations dealing with hunting, discharge aux armes `a feu. La plupart des provinces r´egle-
within municipal boundaries, and other aspects of mentent d´ejà la chasse, le tir dans les municipalit´es
firearm use, and these are legitimate subjects of ainsi que d’autres aspects de l’usage des armes `a
provincial regulation: see R. v. Chiasson (1982), feu, et ces activit´es sont l´egitimement l’objet de
66 C.C.C. (2d) 195 (N.B.C.A.), aff’d [1984] 1 r´eglementation provinciale: R. c. Chiasson (1982),
S.C.R. 266. The Act does not affect these laws. 66 C.C.C. (2d) 195 (C.A.N.-B.), conf. par [1984] 1


R.C.S. 266. La Loi n’a aucun effet sur ces disposi-
tions.


Third, the most important jurisdictional effect of52 Troisièmement, l’effet le plus important de cette
this law is its elimination of the ability of the prov- loi, en mati`ere de comp´etence, est l’´elimination de
inces to not have any regulations on the ownership la possibilit´e pour les provinces de ne pas r´egle-
of ordinary firearms. The provinces argue that it is menter la propri´eté des armes `a feu ordinaires. Les
in their power to choose whether or not to have provinces pr´etendent qu’elles ont le droit de choi-
such a law. By taking over the field, the federal sir d’adopter ou non une loi de cette nature. En
government has deprived the provinces of that envahissant ce champ, le gouvernement f´edéral a
choice. Assuming (without deciding) that the pro- priv´e les provinces de ce choix. À supposer (sans
vincial legislatures would have the jurisdiction to le d´ecider) que les l´egislatures provinciales aient le
enact a law in relation to the property aspects of pouvoir d’adopter une loi sur les aspects relatifs `a
ordinary firearms, this does not prevent Parliament la propri´eté des armes `a feu ordinaires, cela n’em-
from addressing the safety aspects of ordinary fire- pˆeche pas le Parlement d’en r´eglementer les
arms. The double aspect doctrine permits both aspects relatifs `a la sécurité. La théorie du double
levels of government to legislate in one jurisdic- aspect permet aux deux ordres de gouvernement
tional field for two different purposes: Egan, de légiférer dans un mˆeme domaine de comp´etence
supra. à des fins diff´erentes: Egan, précité.


Fourth, as discussed above, this law does not53 Quatrièmement, comme nous le disons plus
precipitate the federal government’s entry into a haut, cette loi n’entraˆıne pas le gouvernement f´edé-
new field. Gun control has been the subject of fed- ral dans un nouveau domaine. Le contrˆole des
eral law since Confederation. This law does not armes `a feu fait l’objet du droit f´edéral depuis la
allow the federal government to significantly Conf´edération. Cette loi ne permet pas au gouver-
expand its jurisdictional powers to the detriment of nement f´edéral d’étendre ses pouvoirs de fa¸con
the provinces. There is no colourable intrusion into importante au d´etriment des provinces. Il n’y a
provincial jurisdiction, either in the sense that Par- aucun empi´etement d´eguisé dans les domaines pro-
liament has an improper motive or that it is taking vinciaux, ni dans le sens que le Parlement a agi
over provincial powers under the guise of the crim- pour un motif inappropri´e ni dans le sens qu’il
inal law. While we are sensitive to the concern of s’approprie des pouvoirs provinciaux sous le cou-
the provincial governments that the federal juris- vert du droit criminel. Nous sommes sensibles `a la
diction over criminal law not be permitted such an crainte des gouvernements provinciaux qu’on
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unlimited scope that it erodes the constitutional donne `a la comp´etence f´edérale en mati`ere crimi-
balance of powers, we do not believe that this leg- nelle une port´ee si grande qu’elle porterait atteinte
islation poses such a threat. `a l’équilibre constitutionnel des pouvoirs, mais


nous ne pensons pas que cette loi comporte ce ris-
que.


(4) Is Moral Content Required? (4) Un contenu moral est-il requis?


Yet another argument is that the ownership of 54Un autre argument dit que la propri´eté des armes
guns is not criminal law because it is not immoral `a feu ne rel`eve pas du droit criminel parce qu’il
to own an ordinary firearm. There are two difficul- n’est pas immoral de poss´eder une arme `a feu ordi-
ties with this argument. The first is that while the naire. Cet argument a deux failles. La premi`ere est
ownership of ordinary firearms is not in itself que, mˆeme si la propri´eté d’une arme `a feu ordi-
regarded by most Canadians as immoral, the naire n’est pas consid´erée immorale en soi par la
problems associated with the misuse of firearms plupart des Canadiens, les probl`emes d´ecoulant de
are firmly grounded in morality. Firearms may be l’usage abusif des armes `a feu sont ´etroitement liés
misused to take human life and to assist in other `a la moralité. Les armes `a feu peuvent servir `a tuer
immoral acts, like theft and terrorism. Preventing et `a faciliter la perp´etration d’autres actes immo-
such misuse can be seen as an attempt to curb raux, comme le vol et le terrorisme. La pr´evention
immoral acts. Viewed thus, gun control is directed d’un tel usage abusif peut ˆetre interpr´etée comme
at a moral evil. une tentative d’enrayer des actes immoraux. De ce


point de vue, le contrˆole des armes `a feu vise donc
un mal moral.


The second difficulty with the argument is that 55La deuxième faille est que le droit criminel ne se
the criminal law is not confined to prohibiting limite pas `a interdire les actes immoraux: voir Pro-
immoral acts: see Proprietary Articles Trade Asso- prietary Articles Trade Association c. Attorney-
ciation v. Attorney-General for Canada, [1931] General for Canada, [1931] A.C. 310 (C.P.). Bien
A.C. 310 (P.C.). While most criminal conduct is que la plupart des activit´es criminelles soient ´ega-
also regarded as immoral, Parliament can use the lement consid´erées comme immorales, le Parle-
criminal law to prohibit activities which have little ment peut utiliser le droit criminel pour interdire
relation to public morality. For instance, the crimi- des activit´es peu liées à la moralité publique. Par
nal law has been used to prohibit certain restric- exemple, le droit criminel a ´eté utilisé pour inter-
tions on market competition: see Attorney-General dire certaines restrictions `a la libre concurrence:
for British Columbia v. Attorney-General for voir Attorney-General for British Columbia c.
Canada, supra. Therefore, even if gun control did Attorney-General for Canada, précité. Par cons´e-
not involve morality, it could still fall under the quent, mˆeme si le contrˆole des armes `a feu ne com-
federal criminal law power. portait pas d’aspect moral, il pourrait n´eanmoins


relever de la comp´etence f´edérale en mati`ere de
droit criminel.


(5) Other Concerns (5) Autres pr´eoccupations


We recognize the concerns of northern, rural 56Nous sommes conscients des pr´eoccupations des
and aboriginal Canadians who fear that this law Canadiens des r´egions nordiques et rurales et de
does not address their particular needs. They argue celles des Canadiens autochtones qui craignent que
that it discriminates against them and violates cette loi ne tienne pas compte de leurs besoins par-
treaty rights, and express concerns about their abil- ticuliers. Ils pr´etendent que cette loi est discrimina-
ity to access the scheme, which may be adminis- toire `a leur endroit et qu’elle porte atteinte aux
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tered from a great distance. These apprehensions droits issus de trait´es, et ils s’inqui`etent des possi-
are genuine, but they do not go to the question bilit´es d’acc`es à un régime qui pourrait ˆetre admi-
before us — Parliament’s jurisdiction to enact this nistr´e d’un endroit tr`es lointain. Ces appr´ehensions
law. Whether a law could have been designed bet- sont sinc`eres, mais elles ne concernent pas la ques-
ter or whether the federal government should have tion dont nous sommes saisis — la comp´etence du
engaged in more consultation before enacting the Parlement pour adopter cette loi. La question de
law has no bearing on the division of powers anal- savoir si une loi aurait pu ˆetre mieux con¸cue ou si
ysis applied by this Court. If the law violates a le gouvernement f´edéral aurait dˆu consulter davan-
treaty or a provision of the Charter, those affected tage avant de l’adopter n’est pas pertinente dans
can bring their claims to Parliament or the courts l’analyse du partage des pouvoirs effectu´ee par
in a separate case. The reference questions, and notre Cour. Si la loi contrevient `a un traité ou à une
hence this judgment, are restricted to the issue of disposition de la Charte, ceux qui sont touch´es
the division of powers. peuvent s’adresser au Parlement ou aux tribunaux


dans une affaire distincte. Les questions du renvoi
et, par cons´equent, la pr´esente d´ecision, se limitent
à la question du partage des pouvoirs.


We also appreciate the concern of those who57 Nous sommes ´egalement conscients des pr´eoc-
oppose this Act on the basis that it may not be cupations de ceux qui s’opposent `a la Loi parce
effective or it may be too expensive. Criminals qu’elle peut se r´evéler inefficace ou trop coˆuteuse.
will not register their guns, Alberta argued. The L’Alberta a fait valoir que les criminels ne feraient
only real effect of the law, it is suggested, is to bur- pas enregistrer leurs armes. On pr´etend que le seul
den law-abiding farmers and hunters with red tape. effet r´eel de la loi est d’imposer de la paperasserie
These concerns were properly directed to and con- `a des agriculteurs et des chasseurs respectueux de
sidered by Parliament; they cannot affect the la loi. Ces pr´eoccupations ont ´eté dûment soumises
Court’s decision. The efficacy of a law, or lack au Parlement et examin´ees par lui; elles ne peuvent
thereof, is not relevant to Parliament’s ability to avoir aucune incidence sur la d´ecision de notre
enact it under the division of powers analysis. Fur- Cour. L’efficacit´e ou le manque d’efficacit´e d’une
thermore, the federal government points out that it loi n’est pas pertinent pour d´eterminer si le Parle-
is not only career criminals who are capable of ment a le pouvoir de l’adopter en vertu de
misusing guns. Domestic violence often involves l’analyse relative au partage des pouvoirs. En
people who have no prior criminal record. Crimes outre, le gouvernement f´edéral souligne que les
are committed by first-time offenders. Finally, criminels professionnels ne sont pas les seuls `a
accidents and suicides occur in the homes of law- pouvoir faire un usage abusif des armes `a feu. La
abiding people, and guns are stolen from their violence familiale est souvent le fait de personnes
homes. By requiring everyone to register their qui n’ont pas d’ant´ecédents judiciaires. Des crimes
guns, Parliament seeks to reduce misuse by every- sont commis par des personnes qui n’ont jamais
one and curtail the ability of criminals to acquire commis d’infraction auparavant. Enfin, des acci-
firearms. Where criminals have acquired guns and dents, des suicides et des vols d’armes `a feu se
used them in the commission of offences, the produisent chez des personnes respectueuses de la
registration system seeks to make those guns more loi. En imposant `a tous l’enregistrement des armes
traceable. The cost of the program, another criti- `a feu, le Parlement cherche `a réduire leur usage


abusif par quiconque de mˆeme que la capacit´e des
criminels d’acqu´erir des armes `a feu. Le syst`eme
d’enregistrement cherche `a faciliter la localisation
des armes `a feu acquises et utilis´ees par des crimi-
nels. Le coˆut du programme, une autre critique
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cism of the law, is equally irrelevant to our consti- dirig´ee contre la loi, est ´egalement sans pertinence
tutional analysis. dans notre analyse constitutionnelle.


VI. Conclusion VI. Conclusion


We conclude that the impugned sections of the 58Nous concluons que les dispositions contest´ees
Firearms Act contain prohibitions and penalties in de la Loi sur les armes à feu prévoient des interdic-
support of a valid criminal law purpose. The legis- tions et des sanctions `a l’appui d’un objet valide de
lation is in relation to criminal law pursuant to droit criminel. Cette loi se rapporte au droit crimi-
s. 91(27) of the Constitution Act, 1867 and hence nel et, conform´ement au par. 91(27) de la Loi
intra vires Parliament. It is not regulatory legisla- constitutionnelle de 1867, relève de la comp´etence
tion and it does not take the federal government so du Parlement. Cette loi n’est pas de nature r´egle-
far into provincial territory that the balance of fed- mentaire et elle ne pousse pas le gouvernement
eralism is threatened or the jurisdictional powers f´edéral si loin dans le domaine r´eservé aux pro-
of the provinces are unduly impaired. vinces que l’´equilibre du fédéralisme en est rompu


ou qu’il y a empiétement indu sur les domaines de
compétence des provinces.


Having determined that the legislation consti- 59Étant donn´e que nous avons conclu que la loi
tutes a valid exercise of Parliament’s jurisdiction constituait un exercice valide de la comp´etence du
over criminal law, it is unnecessary to consider Parlement en mati`ere de droit criminel, il est inu-
whether the legislation can also be justified as an tile de d´eterminer si la loi peut ´egalement ˆetre jus-
exercise of its peace, order and good government tifi´ee en tant qu’exercice de sa comp´etence relati-
power. vement `a la paix, l’ordre et le bon gouvernement.


We would dismiss the appeal. The licensing and 60Nous sommes d’avis de rejeter le pourvoi. Les
registration provisions in the Firearms Act do not dispositions de la Loi sur les armes à feu relatives
constitute an infringement of the jurisdiction of the aux permis et `a l’enregistrement ne constituent pas
Legislature of Alberta with respect to the regula- une atteinte `a la comp´etence de la l´egislature de
tion of property and civil rights pursuant to l’Alberta en mati`ere de propri´eté et de droits civils
s. 92(13) of the Constitution Act, 1867. The Act is qui est conf´erée par le par. 92(13) de la Loi consti-
a valid exercise of Parliament’s jurisdiction over tutionnelle de 1867. L’adoption de la Loi est un
criminal law pursuant to s. 91(27). exercice valide de la comp´etence du Parlement en


matière de droit criminel qui est conf´erée par le
par. 91(27).


The answers to the reference questions are as 61Les réponses aux questions du renvoi sont les
follows: suivantes:


Question 2: Question 2:


(1) No. (1) Non.


(2) No. (2) Non.


Question 3: Question 3:


(1) No. (1) Non.


(2) No. (2) Non.
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Appendix A — The Reference Questions Appendice A — Les questions du renvoi


The Reference was initiated by Her Majesty the Le renvoi a ´eté soumis par Sa Majest´e la Reine du
Queen in Right of Alberta on September 26, 1996 chef de l’Alberta le 26 septembre 1996 au moyen
by Order in Council 461/96. The Lieutenant Gov- du d´ecret 461/96. Le lieutenant gouverneur en con-
ernor in Council referred four specific questions to seil a d´eféré quatre questions pr´ecises `a la Cour
the Court (under headings 2 and 3): (sous les num´eros 2 et 3):


[TRADUCTION]


1. For purposes of these questions, 1. Les d´efinitions qui suivent s’appliquent aux pr´e-
sentes questions:


(a) “Firearms Act” means the Firearms Act, chapter a) «Loi sur les armes à feu» s’entend de la Loi sur les
39 of the Statutes of Canada, 1995; armes à feu, chapitre 39 des Lois du Canada, 1995;


(b) “ordinary firearm” means “firearm”, as defined in b) «arme `a feu ordinaire» s’entend de l’«arme `a feu»
section 2 of the Criminal Code (Canada), as amended d´efinie à l’art. 2 du Code criminel du Canada, modifi´e
by section 138 of the Firearms Act, except that it does par l’art. 138 de la Loi sur les armes à feu, à l’exclu-
not include a “prohibited firearm” or a “restricted sion de l’«arme `a feu prohib´ee» et de l’«arme `a feu à
firearm” as those terms are defined in section 84 of autorisation restreinte», d´efinies à l’art. 84 du Code
the Criminal Code (Canada), as enacted by section criminel du Canada ´edicté par l’art. 139 de la Loi sur
139 of the Firearms Act; les armes à feu;


(c) “licensing provisions” means those portions of the c) «dispositions relatives `a la délivrance des permis»
Firearms Act relating to the mandatory regime of s’entendent des parties de la Loi sur les armes à feu
licensing for those persons who own or possess or relatives au r´egime de d´elivrance des permis obliga-
wish to own or possess an ordinary firearm, includ- toires qui est applicable aux propri´etaires ou aux pos-
ing, without limitation, sections 5 to 10, 54, 55, 56, sesseurs d’armes `a feu ordinaires ou `a ceux qui veu-
58, 61, 64, 67, 68 and 70, and the related enforcement lent le devenir, et notamment, des art. 5 `a 10, 54, 55,
provisions of the Criminal Code (Canada), as enacted 56, 58, 61, 64, 67, 68 et 70, ainsi que des dispositions
by section 139 of the Firearms Act; d’application connexes du Code criminel du Canada


édictées par l’art. 139 de la Loi sur les armes à feu;


(d) “Registration provisions” means those portions of d) «dispositions relatives `a l’enregistrement» s’enten-
the Firearms Act relating to the mandatory regime of dent des parties de la Loi sur les armes à feu relatives
registration for an ordinary firearm, including, with- au r´egime d’enregistrement obligatoire des armes `a
out limitation, sections 13 to 16, 54, 60, 61, 66, 69, feu ordinaires, et notamment, des art. 13 `a 16, 54, 60,
71, 82 to 94, 112 and 115, and the related enforce- 61, 66, 69, 71, 82 `a 94, 112 et 115, ainsi que des dis-
ment provisions of the Criminal Code (Canada), as positions d’application connexes du Code criminel du
enacted by section 139 of the Firearms Act. Canada ´edictées par l’art. 139 de la Loi sur les armes


à feu.


2. (1) Do the licensing provisions, insofar as they 2. (1) Dans la mesure o`u elles se rapportent aux armes
relate to an ordinary firearm, constitute an infringement `a feu ordinaires, les dispositions relatives `a la délivrance
of the jurisdiction of the Legislature of Alberta with des permis empi`etent-elles sur la comp´etence en mati`ere
respect to the regulation of property and civil rights pur- de propri´eté et de droits civils que le par. 92(13) de la
suant to subsection 92(13) of the Constitution Act, Loi constitutionnelle de 1867 confère à la législature de
1867? l’Alberta?


(2) If the answer to the question posed in subsection (1) (2) Si la r´eponse donn´ee à la question pos´ee au para-
is “yes”, are the licensing provisions ultra vires the Par- graphe (1) est affirmative, les dispositions relatives `a la
liament of Canada insofar as they regulate the posses- d´elivrance des permis exc`edent-elles la comp´etence du
sion or ownership of an ordinary firearm? Parlement du Canada dans la mesure o`u elles réglemen-


tent la possession ou la propri´eté des armes `a feu ordi-
naires?
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3. (1) Do the registration provisions, as they relate to 3. (1) Les dispositions relatives `a l’enregistrement
an ordinary firearm, constitute an infringement of the applicables aux armes `a feu ordinaires empi`etent-elles
jurisdiction of the Legislature of Alberta with respect to sur la comp´etence en mati`ere de propri´eté et de droits
the regulation of property and civil rights pursuant to civils que le par. 92(13) de la Loi constitutionnelle de
subsection 92(13) of the Constitution Act, 1867? 1867 confère à la législature de l’Alberta?


(2) If the answer to the question posed in subsection (1) (2) Si la r´eponse donn´ee à la question pos´ee au para-
is “yes”, are the registration provisions ultra vires the graphe (1) est affirmative, les dispositions relatives `a
Parliament of Canada insofar as they require registration l’enregistrement exc`edent-elles la comp´etence du Parle-
of an ordinary firearm? ment du Canada dans la mesure o`u elles exigent l’enre-


gistrement des armes `a feu ordinaires?


Appendix B — The Legislation Appendice B — Les dispositions l´egislatives


This is the version of the Firearms Act as assented Le texte qui suit est la version de la Loi sur les
to, and as referred to the Alberta Court of appealarmes à feu telle que d´eférée à la Cour d’appel de
by Order in Council 461/96. It does not take into l’Alberta par le d´ecret 461/96 et ne contient pas les
account any amendments to the Act. modifications qui ont pu y ˆetre apport´ees depuis.


5. (1) A person is not eligible to hold a licence if it is 5. (1) Le permis ne peut ˆetre délivré lorsqu’il est sou-
desirable, in the interests of the safety of that or any haitable, pour sa s´ecurité ou celle d’autrui, que le
other person, that the person not possess a firearm, a demandeur n’ait pas en sa possession une arme `a feu,
cross-bow, a prohibited weapon, a restricted weapon, a une arbal`ete, une arme prohib´ee, une arme `a autorisation
prohibited device, ammunition or prohibited ammuni- restreinte, un dispositif prohib´e, des munitions ou des
tion. munitions prohib´ees.


(2) In determining whether a person is eligible to hold (2) Pour l’application du paragraphe (1), le contrˆoleur
a licence under subsection (1), a chief firearms officer des armes `a feu ou, dans le cas d’un renvoi pr´evu à l’ar-
or, on a reference under section 74, a provincial court ticle 74, le juge de la cour provinciale tient compte, pour
judge shall have regard to whether the person, within the les cinq ans pr´ecédant la date de la demande, des ´elé-
previous five years, ments suivants:


(a) has been convicted or discharged under section  a) le demandeur a ´eté déclaré coupable ou absous en
736 of the Criminal Code of application de l’article 736 du Code criminel d’une


des infractions suivantes:


(i) an offence in the commission of which violence (i) une infraction commise avec usage, tentative ou
against another person was used, threatened or menace de violence contre autrui,
attempted,


(ii) an offence under this Act or Part III of the (ii) une infraction `a la présente loi ou `a la partie III
Criminal Code, du Code criminel,


(iii) an offence under section 264 of the Criminal (iii) une infraction à l’article 264 du Code criminel
Code (criminal harassment), or (harc`element criminel),


(iv) an offence relating to the contravention of sub- (iv) une infraction aux paragraphes 39(1) ou (2) ou
section 39(1) or (2) or 48(1) or (2) of the Food and 48(1) ou (2) de la Loi sur les aliments et drogues
Drugs Act or subsection 4(1) or (2) or 5(1) of the ou aux paragraphes 4(1) ou (2) ou 5(1) de la Loi
Narcotic Control Act; sur les stupéfiants;


(b) has been treated for a mental illness, whether in a b) qu’il ait été interné ou non, il a ´eté traité, notam-
hospital, mental institute, psychiatric clinic or other- ment dans un hˆopital, un institut pour malades men-
wise and whether or not the person was confined to taux ou une clinique psychiatrique, pour une maladie
such a hospital, institute or clinic, that was associated mentale caract´erisée par la menace, la tentative ou
with violence or threatened or attempted violence on l’usage de violence contre lui-mˆeme ou autrui;
the part of the person against any person; or
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(c) has a history of behaviour that includes violence c) l’historique de son comportement atteste la
or threatened or attempted violence on the part of the menace, la tentative ou l’usage de violence contre lui-
person against any person. mˆeme ou autrui.


(3) Notwithstanding subsection (2), in determining (3) Par d´erogation au paragraphe (2), pour l’applica-
whether a non-resident who is eighteen years old or tion du paragraphe (1) au non-r´esident ˆagé d’au moins
older and by or on behalf of whom an application is dix-huit ans ayant d´eposé — ou fait déposer — une
made for a sixty-day licence authorizing the non- demande de permis de possession, pour une p´eriode de
resident to possess firearms that are neither prohibited soixante jours, d’une arme `a feu qui n’est pas une arme
firearms nor restricted firearms is eligible to hold a `a feu prohib´ee ni une arme `a feu à autorisation res-
licence under subsection (1), a chief firearms officer or, treinte, le contrˆoleur des armes `a feu ou, dans le cas
on a reference under section 74, a provincial court judge d’un renvoi pr´evu à l’article 74, le juge de la cour pro-
may but need not have regard to the criteria described in vinciale peut tenir compte des crit`eres pr´evus au para-
subsection (2). graphe (2), sans toutefois y ˆetre obligé.


6. (1) A person is eligible to hold a licence only if the 6. (1) Le permis ne peut ˆetre délivré lorsqu’une
person is not prohibited by a prohibition order from pos- ordonnance d’interdiction interdit au demandeur la pos-
sessing any firearm, cross-bow, prohibited weapon, session d’une arme `a feu, d’une arbal`ete, d’une arme
restricted weapon, prohibited device or prohibited prohib´ee, d’une arme `a autorisation restreinte, d’un dis-
ammunition. positif prohib´e ou de munitions prohib´ees.


(2) Subsection (1) is subject to any order made under (2) Le paragraphe (1) s’applique compte tenu des
section 113 of the Criminal Code (lifting of prohibition ordonnances rendues sous le r´egime de l’article 113 du
order for sustenance or employment). Code criminel (levée de l’interdiction).


7. (1) An individual is eligible to hold a licence only 7. (1) La délivrance d’un permis `a un particulier est
if the individual subordonn´ee à la réussite d’un des cours ou examens


suivants:


(a) successfully completes the Canadian Firearms a) le Cours canadien de s´ecurité dans le maniement
Safety Course, as given by an instructor who is desig- des armes `a feu, contrˆolé par l’examen y aff´erent,
nated by a chief firearms officer, and passes the tests, dont est charg´e un instructeur d´esigné par le contrˆo-
as administered by an instructor who is designated by leur des armes `a feu;
a chief firearms officer, that form part of that Course;


(b) except in the case of an individual who is less than b) sauf dans le cas d’un particulier ˆagé de moins de
eighteen years old, passes the tests, as administered dix-huit ans, l’examen de contrˆole de ce cours que lui
by an instructor who is designated by a chief firearms fait passer un instructeur d´esigné par le contrˆoleur des
officer, that form part of that Course; armes `a feu;


(c) successfully completed, before January 1, 1995, a c) avant le 1er janvier 1995, un cours agr´eé — au
course that the attorney general of the province in cours de la p´eriode commen¸cant le 1er janvier 1993 et
which the course was given had, during the period se terminant le 31 d´ecembre 1994 — par le procureur
beginning on January 1, 1993 and ending on Decem- g´enéral de la province o`u il a eu lieu pour l’applica-
ber 31, 1994, approved for the purposes of section tion de l’article 106 de la loi ant´erieure;
106 of the former Act; or


(d) passed, before January 1, 1995, a test that the d) avant le 1er janvier 1995, un examen agr´eé — au
attorney general of the province in which the test was cours de la p´eriode commen¸cant le 1er janvier 1993 et
administered had, during the period beginning on se terminant le 31 d´ecembre 1994 — par le procureur
January 1, 1993 and ending on December 31, 1994, g´enéral de la province o`u il a eu lieu pour l’applica-
approved for the purposes of section 106 of the for- tion de l’article 106 de la loi ant´erieure.
mer Act.


(2) An individual is eligible to hold a licence author- (2) La d´elivrance d’un permis de possession d’une
izing the individual to possess restricted firearms only if arme `a feu à autorisation restreinte `a un particulier est
the individual subordonn´ee à la réussite:
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(a) successfully completes a restricted firearms safety a) soit d’un cours sur la s´ecurité des armes `a feu à
course that is approved by the federal Minister, as autorisation restreinte, agr´eé par le ministre f´edéral et
given by an instructor who is designated by a chief contrˆolé par un examen, dont est charg´e un instruc-
firearms officer, and passes any tests, as administered teur d´esigné par le contrˆoleur des armes `a feu;
by an instructor who is designated by a chief firearms
officer, that form part of that course; or


(b) passes a restricted firearms safety test, as adminis- b) soit d’un examen sur la s´ecurité des armes `a feu à
tered by an instructor who is designated by a chief autorisation restreinte, agr´eé par le ministre f´edéral,
firearms officer, that is approved by the federal Min- que lui fait passer un instructeur d´esigné par le con-
ister. trôleur des armes `a feu.


(3) An individual against whom a prohibition order (3) Le particulier qui est sous le coup d’une ordon-
was made nance d’interdiction peut devenir titulaire:


(a) is eligible to hold a licence only if the individual  a) d’un permis, s’il réussit, apr`es l’expiration de
has, after the expiration of the prohibition order, celle-ci:


(i) successfully completed the Canadian Firearms (i) le Cours canadien de s´ecurité dans le maniement
Safety Course, as given by an instructor who is des armes `a feu donn´e par un instructeur d´esigné
designated by a chief firearms officer, and par le contrˆoleur des armes `a feu,


(ii) passed the tests, as administered by an instruc- (ii) les examens de contrˆole de ce cours que lui fait
tor who is designated by a chief firearms officer, passer un instructeur d´esigné par le contrˆoleur des
that form part of that Course; and armes `a feu;


(b) is eligible to hold a licence authorizing the indi- b) d’un permis de possession d’une arme `a feu à auto-
vidual to possess restricted firearms only if the indi- risation restreinte, s’il r´eussit, apr`es l’expiration de
vidual has, after the expiration of the prohibition celle-ci:
order,


(i) successfully completed a restricted firearms (i) un cours sur la s´ecurité des armes `a feu à autori-
safety course that is approved by the federal Minis- sation restreinte, agr´eé par le ministre f´edéral,
ter, as given by an instructor who is designated by donn´e par un instructeur d´esigné par le contrˆoleur
a chief firearms officer, and des armes `a feu,


(ii) passed any tests, as administered by an instruc- (ii) tout examen de contrˆole de ce cours que lui fait
tor who is designated by a chief firearms officer, passer un instructeur d´esigné par le contrˆoleur des
that form part of that course. armes `a feu.


(4) Subsections (1) and (2) do not apply to an individ- (4) Les paragraphes (1) et (2) ne s’appliquent pas,
ual who selon le cas, au particulier:


(a) in the prescribed circumstances, has been certified a) dont la comp´etence en mati`ere de législation sur
by a chief firearms officer as meeting the prescribed les armes `a feu et de r`egles de s´ecurité relatives `a leur
criteria relating to the safe handling and use of fire- maniement et `a leur usage a ´eté certifiée conforme
arms and the laws relating to firearms; aux exigences r´eglementaires par le contrˆoleur des


armes `a feu dans les cas pr´evus par r`eglement;


(b) is less than eighteen years old and requires a fire- b) qui, âgé de moins de dix-huit ans, a besoin d’une
arm to hunt or trap in order to sustain himself or her- arme `a feu pour chasser, notamment `a la trappe, afin
self or his or her family; de subvenir `a ses besoins ou `a ceux de sa famille;


(c) on the commencement day, possessed one or morec) qui, à la date de r´eférence, poss´edait une ou plu-
firearms and does not require a licence to acquire sieurs armes `a feu et n’a pas besoin d’un permis pour
other firearms; acqu´erir d’autres armes `a feu;


(d) requires a licence merely to acquire cross-bows; d) qui n’a besoin d’un permis que pour acqu´erir une
or arbalète;
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(e) is a non-resident who is eighteen years old or e) qui est un non-r´esident ˆagé d’au moins dix-huit ans
older and by or on behalf of whom an application is qui a d´eposé — ou fait déposer — une demande de
made for a sixty-day licence authorizing the non- permis l’autorisant `a poss´eder, pour une p´eriode de
resident to possess firearms that are neither prohibited soixante jours, une arme `a feu qui n’est pas une arme
firearms nor restricted firearms. `a feu prohib´ee ni une arme `a feu à autorisation res-


treinte.


(5) Subsection (3) does not apply to an individual in (5) Le paragraphe (3) ne s’applique pas au particulier
respect of whom an order is made under section 113 of qui est sous le coup d’une ordonnance rendue sous le
the Criminal Code (lifting of prohibition order for suste- r´egime de l’article 113 du Code criminel (levée de l’in-
nance or employment) and who is exempted by a chief terdiction) et qui est exempt´e de l’application de ce
firearms officer from the application of that subsection. paragraphe par le contrˆoleur des armes `a feu.


8. (1) An individual who is less than eighteen years 8. (1) Le permis ne peut ˆetre délivré au particulier ˆagé
old and who is otherwise eligible to hold a licence is not de moins de dix-huit ans qui r´epond par ailleurs aux cri-
eligible to hold a licence except as provided in this sec- t`eres d’admissibilit´e que dans les cas pr´evus au pr´esent
tion. article.


(2) An individual who is less than eighteen years old (2) Le permis peut lui ˆetre délivré, quand la chasse,
and who hunts or traps as a way of life is eligible to hold notamment la trappe, constitue son mode de vie, s’il a
a licence if the individual needs to hunt or trap in order besoin de chasser ainsi pour subvenir `a ses besoins ou `a
to sustain himself or herself or his or her family. ceux de sa famille.


(3) An individual who is twelve years old or older but (3) Peut lui ˆetre également d´elivré, s’il a au moins
less than eighteen years old is eligible to hold a licence douze ans, le permis de possession d’une arme `a feu,
authorizing the individual to possess, in accordance conform´ement aux conditions pr´ecisées, pour se livrer
with the conditions attached to the licence, a firearm for au tir `a la cible ou `a la chasse, pour s’entraˆıner au
the purpose of target practice, hunting or instruction in maniement des armes `a feu ou pour participer `a une
the use of firearms or for the purpose of taking part in comp´etition de tir organis´ee.
an organized competition.


(4) An individual who is less than eighteen years old (4) Ne peut lui ˆetre délivré en aucun cas un permis
is not eligible to hold a licence authorizing the individ- l’autorisant soit `a poss´eder une arme `a feu prohib´ee ou
ual to possess prohibited firearms or restricted firearms une arme `a feu à autorisation restreinte, soit `a acqu´erir
or to acquire firearms or cross-bows. une arbal`ete ou des armes `a feu.


(5) An individual who is less than eighteen years old (5) Dans tous les cas, le permis ne peut lui ˆetre délivré
is eligible to hold a licence only if a parent or person qu’avec le consentement — exprim´e par écrit ou de
who has custody of the individual has consented, in toute autre mani`ere que le contrˆoleur des armes `a feu
writing or in any other manner that is satisfactory to the juge satisfaisante — de ses p`ere ou m`ere ou de la per-
chief firearms officer, to the issuance of the licence. sonne qui en a la garde.


9. (1) A business is eligible to hold a licence authoriz- 9. (1) Pour qu’un permis autorisant une activit´e en
ing a particular activity only if every person who stands particulier puisse ˆetre délivré à une entreprise, il faut
in a prescribed relationship to the business is eligible que toutes les personnes li´ees à l’entreprise de mani`ere
under sections 5 and 6 to hold a licence authorizing that r´eglementaire r´epondent aux crit`eres d’admissibilit´e pré-
activity or the acquisition of restricted firearms. vus par les articles 5 et 6 relativement `a l’activité ou à


l’acquisition d’armes `a feu à autorisation restreinte.


(2) A business other than a carrier is eligible to hold a (2) Le permis peut ˆetre délivré à l’entreprise qui n’est
licence only if pas un transporteur lorsque le contrˆoleur des armes `a feu


décide qu’il n’est pas n´ecessaire pour les particuliers li´es
à l’entreprise de mani`ere réglementaire, ou pour ceux de
ces particuliers qu’il d´esigne, de r´epondre aux exigences
prévues `a l’article 7.
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(a) a chief firearms officer determines that no individ-
ual who stands in a prescribed relationship to the bus-
iness need be eligible to hold a licence under section
7; or


(b) the individuals who stand in a prescribed relation-
ship to the business and who are determined by a
chief firearms officer to be the appropriate individuals
to satisfy the requirements of section 7 are eligible to
hold a licence under that section.


(3) A business other than a carrier is eligible to hold a (3) Pour qu’un permis autorisant une activit´e en parti-
licence only if every employee of the business who, in culier puisse ˆetre délivré à une entreprise — qui n’est
the course of duties of employment, handles or would pas un transporteur —, il faut que chaque employ´e de
handle firearms, prohibited weapons, restricted weap- cette entreprise qui manie ou est susceptible de manier
ons, prohibited devices or prohibited ammunition is the des armes `a feu, des armes prohib´ees, des armes `a auto-
holder of a licence authorizing the holder to acquire risation restreinte, des dispositifs prohib´es ou des muni-
restricted firearms. tions prohib´ees dans le cadre de ses fonctions soit titu-


laire d’un permis l’autorisant `a acqu´erir des armes `a feu
à autorisation restreinte.


(4) In subsection (3), “firearm” does not include a (4) Pour l’application du paragraphe (3), «arme `a feu»
partially manufactured barrelled weapon that, in its exclut une arme partiellement fabriqu´ee pourvue d’un
unfinished state, is not a barrelled weapon canon qui, dans son ´etat incomplet, n’est pas une arme


pourvue d’un canon susceptible de tirer du plomb, des
balles ou tout autre projectile et n’est pas capable d’in-
fliger des lésions corporelles graves ou la mort `a une
personne.


(a) from which any shot, bullet or other projectile can
be discharged; and


(b) that is capable of causing serious bodily injury or
death to a person.


(5) Subsection (1) does not apply in respect of a per- (5) Le paragraphe (1) ne s’applique pas aux personnes
son who stands in a prescribed relationship to a business li´ees à une entreprise de mani`ere réglementaire lorsque
where a chief firearms officer determines that, in all the le contrˆoleur des armes `a feu décide qu’en tout ´etat de
circumstances, the business should not be ineligible to cause l’entreprise peut ˆetre titulaire du permis mˆeme si
hold a licence merely because of that person’s ineligibil- l’une d’entre elles ne peut l’ˆetre.
ity.


(6) Subsection (3) does not apply in respect of an (6) Le paragraphe (3) ne s’applique pas aux employ´es
employee of a museum d’un mus´ee dans chacun des cas suivants:


(a) who, in the course of duties of employment, han- a) ils manient ou sont susceptibles de manier, dans le
dles or would handle only firearms that are designed cadre de leurs fonctions, seulement des armes `a feu
or intended to exactly resemble, or to resemble with con¸cues de fa¸con à avoir l’apparence exacte d’une
near precision, antique firearms, and who has been arme `a feu historique — ou `a la reproduire le plus
trained to handle or use such a firearm; or fid`element possible — ou auxquelles on a voulu don-


ner cette apparence et ont re¸cu la formation pour le
maniement et l’usage de telles armes;


(b) who is designated, by name, by a provincial min- b) ils sont nominalement d´esignés par le ministre pro-
ister. vincial.


10. Sections 5, 6 and 9 apply in respect of a carrier 10. Les articles 5, 6 et 9 s’appliquent aux transpor-
whose business includes the transportation of firearms, teurs se livrant `a des activit´es, notamment de transport
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prohibited weapons, restricted weapons, prohibited d’armes `a feu, d’armes prohib´ees, d’armes `a autorisa-
devices or prohibited ammunition from one province to tion restreinte, de dispositifs prohib´es ou de munitions
any other province, or beyond the limits of a province, prohib´ees reliant une province et une ou plusieurs autres
as if each reference in those sections to a chief firearms provinces, ou d´ebordant les limites d’une province, et, `a
officer were a reference to the Registrar. cette fin, la mention du contrˆoleur des armes `a feu vaut


mention du directeur.


13. A person is not eligible to hold a registration cer- 13. Le certificat d’enregistrement d’une arme `a feu ne
tificate for a firearm unless the person holds a licence peut ˆetre délivré qu’au titulaire du permis autorisant la
authorizing the person to possess that kind of firearm. possession d’une telle arme `a feu.


14. A registration certificate may be issued only for a 14. Le certificat d’enregistrement ne peut ˆetre délivré
firearm que pour une arme `a feu qui:


(a) that bears a serial number sufficient to distinguish a) soit porte un num´ero de s´erie qui permet de la dis-
it from other firearms; or tinguer des autres armes `a feu;


(b) that is described in the prescribed manner. b) soit encore est d´ecrite de mani`ere réglementaire.


15. A registration certificate may not be issued for a 15. Il n’est pas d´elivré de certificat d’enregistrement
firearm that is owned by Her Majesty in right of Canada pour les armes `a feu qui appartiennent `a Sa Majest´e du
or a province or by a police force. chef du Canada ou d’une province ou aux forces poli-


cières.


16. (1) A registration certificate for a firearm may be 16. (1) Le certificat d’enregistrement ne peut ˆetre
issued to only one person. d´elivré qu’à une seule personne.


(2) Subsection (1) does not apply in the case of a fire- (2) Le paragraphe (1) ne s’applique pas `a l’arme à feu
arm for which a registration certificate referred to in pour laquelle le certificat d’enregistrement vis´e à l’ar-
section 127 was issued to more than one person. ticle 127 a ´eté délivré à plus d’une personne.


54. (1) A licence, registration certificate or authoriza- 54. (1) La délivrance des permis, des autorisations et
tion may be issued only on application made in the pre- des certificats d’enregistrement est subordonn´ee au
scribed form containing the prescribed information and d´epôt d’une demande en la forme et avec les renseigne-
accompanied by payment of the prescribed fees. ments r´eglementaires et `a l’acquittement des droits


réglementaires.


(2) An application for a licence, registration certifi- (2) La demande est adress´ee:
cate or authorization must be made to


(a) a chief firearms officer, in the case of a licence, an a) au contrˆoleur des armes `a feu, dans le cas des per-
authorization to carry or an authorization to transport; mis et des autorisations de port et de transport;
or


(b) the Registrar, in the case of a registration certifi- b) au directeur, dans le cas des certificats d’enregis-
cate, an authorization to export or an authorization to trement et des autorisations d’exportation et d’impor-
import. tation.


(3) An individual who, on the commencement day, (3) Le particulier qui poss`ede une ou plusieurs armes
possesses one or more restricted firearms or one or `a feu à autorisation restreinte ou armes de poing vis´ees
more handguns referred to in subsection 12(6) (pre-Feb- au paragraphe 12(6) (armes de poing: 14 f´evrier 1995) `a
ruary 14, 1995 handguns) must specify, in any applica- la date de r´eférence est tenu de pr´eciser dans toute
tion for a licence authorizing the individual to possess demande de permis correspondante:
restricted firearms or handguns that are so referred to,


(a) except in the case of a firearm described in para- a) sauf s’il s’agit d’une arme `a feu visée à l’alinéa b),
graph (b), for which purpose described in section 28 pour laquelle des fins, pr´evues `a l’article 28, il désire
the individual wishes to continue to possess restricted continuer cette possession;
firearms or handguns that are so referred to; and
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(b) for which of those firearms was a registration cer- b) pour lesquelles de ces armes `a feu a ´eté délivré le
tificate under the former Act issued because they certificat d’enregistrement pr´evu par la loi ant´erieure
were relics, were of value as a curiosity or rarity or parce qu’elles sont des antiquit´es ou avaient une
were valued as a memento, remembrance or souvenir. valeur de curiosit´e, de raret´e, de comm´emoration ou


de simple souvenir.


 55. (1) A chief firearms officer or the Registrar may 55. (1) Le contrôleur des armes `a feu ou le directeur
require an applicant for a licence or authorization to peut exiger du demandeur d’un permis ou d’une autori-
submit such information, in addition to that included in sation tout renseignement suppl´ementaire normalement
the application, as may reasonably be regarded as rele- utile pour lui permettre de d´eterminer si celui-ci r´epond
vant for the purpose of determining whether the appli- aux crit`eres d’admissibilit´e au permis ou `a l’autorisa-
cant is eligible to hold the licence or authorization. tion.


(2) Without restricting the scope of the inquiries that (2) Sans que le pr´esent paragraphe ait pour effet de
may be made with respect to an application for a restreindre le champ des v´erifications pouvant ˆetre
licence, a chief firearms officer may conduct an investi- men´ees sur une demande de permis, le contrˆoleur des
gation of the applicant, which may consist of interviews armes `a feu peut proc´eder à une enquˆete pour d´etermi-
with neighbours, community workers, social workers, ner si le demandeur peut ˆetre titulaire du permis pr´evu à
individuals who work or live with the applicant, spouse, l’article 5 et, `a cette fin, interroger des voisins de celui-
former spouse, dependants or whomever in the opinion ci, des travailleurs communautaires, des travailleurs
of the chief firearms officer may provide information sociaux, toute personne qui travaille ou habite avec lui,
pertaining to whether the applicant is eligible under sec- son conjoint, un ex-conjoint, des membres de sa famille
tion 5 to hold a licence. ou toute personne qu’il juge susceptible de lui commu-


niquer des renseignements pertinents.


56. (1) A chief firearms officer is responsible for issu- 56. (1) Les permis sont d´elivrés par le contrˆoleur des
ing licences. armes `a feu.


(2) Only one licence may be issued to any one indi- (2) Il ne peut ˆetre délivré qu’un seul permis `a un par-
vidual. ticulier.


(3) A business other than a carrier requires a separate (3) Un permis est d´elivré pour chaque ´etablissement
licence for each place where the business is carried on. o`u l’entreprise — qui n’est pas un transporteur —


exerce ses activit´es.


58. (1) A chief firearms officer who issues a licence, 58. (1) Le contrôleur des armes `a feu peut assortir les
an authorization to carry or an authorization to transport permis et les autorisations de port et de transport des
may attach any reasonable condition to it that the chief conditions qu’il estime souhaitables dans les circons-
firearms officer considers desirable in the particular cir- tances et en vue de la s´ecurité de leur titulaire ou d’au-
cumstances and in the interests of the safety of the trui.
holder or any other person.


(2) Before attaching a condition to a licence that is to (2) Avant d’y proc´eder dans le cas d’un particulier
be issued to an individual who is less than eighteen ˆagé de moins de dix-huit ans qui n’est pas admissible au
years old and who is not eligible to hold a licence under permis pr´evu au paragraphe 8(2) (chasse de subsistance
subsection 8(2) (minors hunting as a way of life), a par les mineurs), il consulte ses p`ere ou m`ere ou la per-
chief firearms officer must consult with a parent or per- sonne qui en a la garde.
son who has custody of the individual.


(3) Before issuing a licence to an individual who is (3) Avant de d´elivrer un permis au particulier vis´e au
less than eighteen years old and who is not eligible to paragraphe (2), le contrˆoleur des armes `a feu veille à ce
hold a licence under subsection 8(2) (minors hunting as que le p`ere ou la m`ere ou la personne qui en a la garde
a way of life), a chief firearms officer shall have a par- ait connaissance des conditions dont est assorti le per-
ent or person who has custody of the individual sign the mis en exigeant leur signature sur celui-ci.
licence, including any conditions attached to it.
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60. The Registrar is responsible for issuing registra- 60. Le certificat d’enregistrement d’une arme `a feu et
tion certificates for firearms and assigning firearms le num´ero d’enregistrement qui est attribu´e à celle-ci, de
identification numbers to them and for issuing authori- mˆeme que les autorisations d’exportation et d’importa-
zations to export and authorizations to import. tion, sont d´elivrés par le directeur.


61. (1) A licence or registration certificate must be in 61. (1) Les permis et les certificats d’enregistrement
the prescribed form and include the prescribed informa- ´enoncent les conditions dont ils sont assortis; ils sont
tion and any conditions attached to it. d´elivrés en la forme et ´enoncent les autres renseigne-


ments réglementaires.


(2) An authorization to carry, authorization to trans- (2) Les autorisations de port, de transport, d’exporta-
port, authorization to export or authorization to import tion ou d’importation peuvent ˆetre délivrées en la forme
may be in the prescribed form and include the pre- r´eglementaire et ´enoncer les renseignements r´eglemen-
scribed information, including any conditions attached taires, notamment les conditions dont elles sont assor-
to it. ties.


(3) An authorization to carry or authorization to trans- (3) Les autorisations de port ou de transport peuvent
port may take the form of a condition attached to a aussi prendre la forme d’une condition d’un permis.
licence.


(4) A licence that is issued to a business must specify (4) Les permis d´elivrés aux entreprises pr´ecisent
each particular activity that the licence authorizes in toutes les activit´es particulières autoris´ees touchant aux
relation to prohibited firearms, restricted firearms, fire- armes `a feu — notamment aux armes `a feu prohib´ees et
arms that are neither prohibited firearms nor restricted aux armes `a feu à autorisation restreinte — aux arba-
firearms, cross-bows, prohibited weapons, restricted l`etes, aux armes prohib´ees, aux armes `a autorisation res-
weapons, prohibited devices, ammunition or prohibited treinte, aux dispositifs prohib´es, aux munitions ou aux
ammunition. munitions prohib´ees.


64. (1) A licence that is issued to an individual who is 64. (1) Les permis d´elivrés aux particuliers ˆagés d’au
eighteen years old or older expires on the earlier of moins dix-huit ans sont valides pour la p´eriode mention-


née, qui ne peut d´epasser cinq ans apr`es le premier anni-
versaire de naissance du titulaire suivant la date de d´eli-
vrance.


(a) five years after the birthday of the holder next fol-
lowing the day on which it is issued, and


(b) the expiration of the period for which it is
expressed to be issued.


(2) A licence that is issued to an individual who is (2) Les permis d´elivrés aux particuliers ˆagés de moins
less than eighteen years old expires on the earlier of de dix-huit ans sont valides pour la p´eriode mentionn´ee,


qui ne peut d´epasser la date o`u le titulaire atteint l’âge
de dix-huit ans.


(a) the day on which the holder attains the age of
eighteen years, and


(b) the expiration of the period for which it is
expressed to be issued.


(3) A licence that is issued to a business other than a (3) Les permis d´elivrés aux entreprises — autres que
museum expires on the earlier of les mus´ees — sont valides pour la p´eriode mentionn´ee,


qui ne peut d´epasser un an.


(a) one year after the day on which it is issued, and


(b) the expiration of the period for which it is
expressed to be issued.
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(4) A licence that is issued to a museum expires on (4) Les permis d´elivrés aux mus´ees sont valides pour
the earlier of la p´eriode mentionn´ee, qui ne peut d´epasser trois ans


suivant la date de d´elivrance.


(a) three years after the day on which it is issued, and


(b) the expiration of the period for which it is
expressed to be issued.


66. A registration certificate for a firearm expires 66. Le certificat d’enregistrement d’une arme `a feu
where est valide tant que le titulaire du certificat demeure pro-


priétaire de l’arme `a feu ou que celle-ci demeure une
arme à feu.


(a) the holder of the registration certificate ceases to
be the owner of the firearm; or


(b) the firearm ceases to be a firearm.


67. (1) A chief firearms officer may renew a licence, 67. (1) Le contrôleur des armes `a feu peut proroger
authorization to carry or authorization to transport in the les permis et les autorisations de port et de transport
same manner and in the same circumstances in which a selon les modalit´es et les circonstances de leur d´eli-
licence, authorization to carry or authorization to trans- vrance.
port may be issued.


(2) On renewing a licence authorizing an individual (2) En cas de prorogation du permis de possession par
to possess restricted firearms or handguns referred to in un particulier d’une arme `a feu à autorisation restreinte
subsection 12(6) (pre-February 14, 1995 handguns), a ou une arme de poing vis´ee au paragraphe 12(6) (arme
chief firearms officer shall decide whether any of those de poing: 14 f´evrier 1995), il d´etermine si celle-ci est
firearms or handguns that the individual possesses are utilis´ee conform´ement aux fins de l’acquisition pr´evues
being used for `a l’article 28 ou, si elle ´etait en sa possession `a la date de


référence, aux fins — conformes `a celles pr´evues `a cet
article — précisées par le particulier dans la demande de
permis.


(a) the purpose described in section 28 for which the
individual acquired the restricted firearms or hand-
guns; or


(b) in the case of any of those firearms or handguns
that were possessed by the individual on the com-
mencement day, the purpose described in that section
that was specified by the individual in the licence
application.


(3) A chief firearms officer who decides that any (3) S’il d´etermine qu’une arme `a feu à autorisation
restricted firearms or any handguns referred to in sub- restreinte ou une arme de poing vis´ee au paragraphe
section 12(6) (pre-February 14, 1995 handguns) that are 12(6) (arme de poing: 14 f´evrier 1995) en la possession
possessed by an individual are not being used for that d’un particulier n’est pas utilis´ee aux fins indiqu´ees, il
purpose shall notifie sa d´ecision à celui-ci en la forme r´eglementaire


et en informe le directeur.


(a) give notice of that decision in the prescribed form
to the individual; and


(b) inform the Registrar of that decision.


(4) Subsections (2) and (3) do not apply to a firearm (4) Les paragraphes (2) et (3) ne s’appliquent pas `a
une arme `a feu:
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(a) that is a relic, is of value as a curiosity or rarity or a) ayant une valeur de curiosit´e, de raret´e, de comm´e-
is valued as a memento, remembrance or souvenir; moration ou de simple souvenir;


(b) that was specified in the licence application as b) pour laquelle il est pr´ecisé dans la demande de per-
being a firearm for which a registration certificate mis que le certificat d’enregistrement pr´evu par la loi
under the former Act was issued because the firearm ant´erieure a ´eté délivré parce qu’elle avait une telle
was a relic, was of value as a curiosity or rarity or valeur;
was valued as a memento, remembrance or souvenir;


(c) for which a registration certificate under the for- c) pour laquelle a ´eté délivré le certificat d’enregistre-
mer Act was issued because the firearm was a relic, ment pr´evu par la loi ant´erieure parce qu’elle avait
was of value as a curiosity or rarity or was valued as a une telle valeur;
memento, remembrance or souvenir; and


(d) in respect of which an individual, on the com- d) pour laquelle un particulier ´etait titulaire, à la date
mencement day, held a registration certificate under de r´eférence, d’un certificat d’enregistrement d´elivré
the former Act. en application de la loi ant´erieure.


(5) A notice given under paragraph (3)(a) must (5) La notification pr´evue au paragraphe (3) comporte
include the reasons for the decision and be accompanied les motifs de la d´ecision ainsi que le texte des articles 74
by a copy of sections 74 to 81. `a 81.


68. A chief firearms officer shall refuse to issue a 68. Le contrôleur des armes `a feu ne d´elivre pas de
licence if the applicant is not eligible to hold one and permis au demandeur qui ne r´epond pas aux crit`eres
may refuse to issue an authorization to carry or authori- d’admissibilit´e et peut refuser la d´elivrance des autorisa-
zation to transport for any good and sufficient reason. tions de port ou de transport pour toute raison valable.


69. The Registrar may refuse to issue a registration 69. Le directeur peut refuser la d´elivrance du certifi-
certificate, authorization to export or authorization to cat d’enregistrement et des autorisations d’exportation
import for any good and sufficient reason including, in ou d’importation pour toute raison valable, notamment,
the case of an application for a registration certificate, dans le cas du certificat d’enregistrement, lorsque le
where the applicant is not eligible to hold a registration demandeur n’y est pas admissible.
certificate.


70. (1) A chief firearms officer who issues a licence, 70. (1) Le contrôleur des armes `a feu peut r´evoquer
authorization to carry or authorization to transport may un permis ou une autorisation de port ou de transport
revoke it for any good and sufficient reason including, pour toute raison valable, notamment parce que:
without limiting the generality of the foregoing,


(a) where the holder of the licence or authorization a) le titulaire soit ne peut plus ou n’a jamais pu ˆetre
titulaire du permis ou de l’autorisation, soit enfreint
une condition du permis ou de l’autorisation, soit
encore a ´eté déclaré coupable ou absous en applica-
tion de l’article 736 du Code criminel d’une infrac-
tion visée à l’alinéa 5(2)a);


(i) is no longer or never was eligible to hold the
licence or authorization,


(ii) contravenes any condition attached to the
licence or authorization, or


(iii) has been convicted or discharged under section
736 of the Criminal Code of an offence referred to
in paragraph 5(2)(a); or


(b) where, in the case of a business, a person who b) dans le cas d’une entreprise, une personne li´ee de
stands in a prescribed relationship to the business has mani`ere réglementaire `a celle-ci a ´eté déclarée coupa-
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been convicted or discharged under section 736 of the ble ou absoute en application de l’article 736 du Code
Criminal Code of any such offence. criminel d’une telle infraction.


(2) The Registrar may revoke an authorization to (2) Le directeur peut r´evoquer les autorisations d’ex-
export or authorization to import for any good and suffi- portation ou d’importation pour toute raison valable.
cient reason.


71. (1) The Registrar 71. (1) Le directeur peut r´evoquer le certificat d’enre-
gistrement pour toute raison valable; il est tenu de le
faire à l’égard d’une arme `a feu en la possession d’un
particulier dans le cas o`u le contrôleur des armes `a feu
l’informe, en application de l’article 67, que l’arme `a
feu n’est pas utilis´ee conform´ement aux fins de l’acqui-
sition ou, en cas de possession d’une telle arme `a feu à
la date de r´eférence, aux fins pr´ecisées par le particulier
dans la demande de permis.


(a) may revoke a registration certificate for any good
and sufficient reason; and


(b) shall revoke a registration certificate for a firearm
held by an individual where the Registrar is informed
by a chief firearms officer under section 67 that the
firearm is not being used for


(i) the purpose for which the individual acquired it,
or


(ii) in the case of a firearm possessed by the indi-
vidual on the commencement day, the purpose
specified by the individual in the licence applica-
tion.


(2) A registration certificate for a prohibited firearm (2) Tout changement aux modifications d´ecrites sur la
referred to in subsection 12(3) (pre-August 1, 1992 con- demande de certificat d’enregistrement d’une arme `a feu
verted automatic firearms) is automatically revoked on prohib´ee visée au paragraphe 12(3) (armes automatiques
the change of any alteration in the prohibited firearm modifi´ees: 1er août 1992) entraˆıne la révocation de plein
that was described in the application for the registration droit du certificat.
certificate.


82. The Commissioner of the Royal Canadian 82. Le directeur de l’enregistrement des armes `a feu
Mounted Police shall, after consulting with the federal est nomm´e par le commissaire de la Gendarmerie royale
Minister and the Solicitor General of Canada, appoint du Canada, apr`es consultation du ministre f´edéral et du
an individual as the Registrar of Firearms. solliciteur g´enéral du Canada.


83. (1) The Registrar shall establish and maintain a 83. (1) Le directeur constitue et tient un registre,
registry, to be known as the Canadian Firearms Regis- d´enommé le Registre canadien des armes `a feu, où sont
try, in which shall be kept a record of not´es:


(a) every licence, registration certificate and authori- a) les permis, certificats d’enregistrement ou autorisa-
zation that is issued or revoked by the Registrar; tions qu’il d´elivre ou révoque;


(b) every application for a licence, registration certifi- b) les demandes de permis, de certificat d’enregistre-
cate or authorization that is refused by the Registrar; ment ou d’autorisation qu’il refuse;


(c) every transfer of a firearm of which the Registrar c) les cessions d’armes `a feu qui lui sont notifi´ees en
is informed under section 26 or 27; vertu des articles 26 ou 27;
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(d) every exportation from or importation into d) les exportations et les importations d’armes `a feu
Canada of a firearm of which the Registrar is qui lui sont notifi´ees en vertu des articles 42 ou 50;
informed under section 42 or 50;


(e) every loss, finding, theft or destruction of a fire- e) les pertes, vols ou destructions d’armes `a feu, de
arm of which the Registrar is informed under section mˆeme que les armes `a feu trouvées, dont il est
88; and informé en application de l’article 88;


(f) such other matters as may be prescribed. f) tout autre renseignement r´eglementaire.


(2) The Registrar is responsible for the day-to-day (2) Le directeur est charg´e du fonctionnement du
operation of the Canadian Firearms Registry. Registre canadien des armes `a feu.


84. The Registrar may destroy records kept in the 84. Le directeur peut d´etruire les fichiers vers´es au
Canadian Firearms Registry at such times and in such Registre canadien des armes `a feu selon les modalit´es de
circumstances as may be prescribed. temps et dans les situations pr´evues par r`eglement.


85. (1) The Registrar shall establish and maintain a 85. (1) Le directeur ´etablit un registre des armes `a
record of feu:


(a) firearms acquired or possessed by the following a) acquises ou d´etenues par les personnes pr´ecisées
persons and used by them in the course of their duties ci-apr`es et utilisées par celles-ci dans le cadre de leurs
or for the purposes of their employment, namely, fonctions:


(i) peace officers, (i) les agents de la paix,


(ii) persons training to become police officers or (ii) les personnes qui re¸coivent la formation pour
peace officers under the control and supervision of devenir agents de la paix ou officiers de police sous


l’autorité et la surveillance:


(A) a police force, or (A) soit d’une force polici`ere,


(B) a police academy or similar institution desig- (B) soit d’une ´ecole de police ou d’une autre ins-
nated by the federal Minister or the lieutenant titution semblable d´esignées par le ministre f´edé-
governor in council of a province, ral ou le lieutenant-gouverneur en conseil d’une


province,


(iii) persons or members of a class of persons (iii) les personnes ou cat´egories de personnes qui
employed in the public service of Canada or by the sont des employ´es des administrations publiques
government of a province or municipality who are f´edérales, provinciales ou municipales et qui sont
prescribed by the regulations made by the Gover- d´esignées comme fonctionnaires publics par les
nor in Council under Part III of the Criminal Code règlements d’application de la partie III du Code
to be public officers, and criminel pris par le gouverneur en conseil,


(iv) chief firearms officers and firearms officers; (iv) les contrˆoleurs des armes `a feu et les pr´eposés
and aux armes `a feu;


(b) firearms acquired or possessed by individuals on b) acquises ou d´etenues par des particuliers sous les
behalf of, and under the authority of, a police force or ordres et pour le compte des forces polici`eres ou d’un
a department of the Government of Canada or of a ministre f´edéral ou provincial;
province.


(2) A person referred to in subsection (1) who (2) Toute personne vis´ee au paragraphe (1) notifie au
acquires or transfers a firearm shall have the Registrar directeur toute acquisition ou tout transfert d’armes `a
informed of the acquisition or transfer. feu qu’elle effectue.


(3) The Registrar may destroy any record referred to (3) Le directeur peut d´etruire les fichiers du registre
in subsection (1) at such times and in such circum- selon les modalit´es de temps et dans les situations pr´e-
stances as may be prescribed. vues par r`eglement.
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86. The records kept in the registry maintained pursu- 86. Les fichiers figurant dans le registre tenu en appli-
ant to section 114 of the former Act that relate to regis- cation de l’article 114 de la loi ant´erieure en ce qui con-
tration certificates shall be transferred to the Registrar. cerne les certificats d’enregistrement sont transf´erés au


directeur.


87. (1) A chief firearms officer shall keep a record of 87. (1) Le contrôleur des armes `a feu tient un registre
où sont not´es:


(a) every licence and authorization that is issued or a) les permis et autorisations qu’il d´elivre ou révoque;
revoked by the chief firearms officer;


(b) every application for a licence or authorization b) les permis et les autorisations qu’il refuse de d´eli-
that is refused by the chief firearms officer; vrer;


(c) every prohibition order of which the chief fire- c) les ordonnances d’interdiction dont il est inform´e
arms officer is informed under section 89; and aux termes de l’article 89;


(d) such other matters as may be prescribed. d) tout autre renseignement r´eglementaire.


(2) A chief firearms officer may destroy any record (2) Le contrˆoleur des armes `a feu peut d´etruire les
referred to in subsection (1) at such times and in such fichiers selon les modalit´es de temps et dans les situa-
circumstances as may be prescribed. tions pr´evues par r`eglement.


88. A chief firearms officer to whom the loss, finding, 88. Le contrôleur des armes `a feu qui est inform´e des
theft or destruction of a firearm is reported shall have pertes, vols ou destructions d’armes `a feu, de mˆeme que
the Registrar informed without delay of the loss, find- des armes `a feu trouvées, les fait notifier sans d´elai au
ing, theft or destruction. directeur.


89. Every court, judge or justice that makes, varies or 89. Tout tribunal, juge ou juge de paix qui rend, modi-
revokes a prohibition order shall have a chief firearms fie ou r´evoque une ordonnance d’interdiction avise sans
officer informed without delay of the prohibition order d´elai le contrˆoleur des armes `a feu de ce fait.
or its variation or revocation.


90. The Registrar has a right of access to records kept 90. Le directeur et le contrˆoleur des armes `a feu ont
by a chief firearms officer under section 87 and a chief r´eciproquement acc`es aux registres qu’ils tiennent res-
firearms officer has a right of access to records kept by pectivement aux termes de l’article 87 et aux termes des
the Registrar under section 83 or 85 and to records kept articles 83 ou 85; le contrˆoleur des armes `a feu a ´egale-
by other chief firearms officers under section 87. ment acc`es aux registres tenus par les autres contrˆoleurs


des armes `a feu aux termes de l’article 87.


91. (1) Subject to the regulations, notices and docu- 91. (1) Sous r´eserve des r`eglements, les avis ou docu-
ments that are sent to or issued by the Registrar pursuant ments que le directeur envoie ou re¸coit aux termes de la
to this or any other Act of Parliament may be sent or pr´esente loi ou de toute autre loi f´edérale peuvent ˆetre
issued in electronic or other form in any manner speci- transmis sur support ´electronique ou autre de la mani`ere
fied by the Registrar. pr´ecisée par lui.


(2) For the purposes of this Act and Part III of the (2) Pour l’application de la pr´esente loi et de la partie
Criminal Code, a notice or document that is sent or III du Code criminel, les avis et documents ainsi trans-
issued in accordance with subsection (1) is deemed to mis sont r´eputés avoir été reçus à la date et `a l’heure
have been received at the time and date provided by the r´eglementaires.
regulations.


92. (1) Records required by section 83 or 85 to be 92. (1) Les registres tenus par le directeur aux termes
kept by the Registrar may des articles 83 ou 85 peuvent ˆetre reliés, ou conserv´es


soit sous forme de feuilles mobiles ou de films, soit `a
l’aide de tout proc´edé mécanique ou ´electronique de
traitement des donn´ees ou de mise en m´emoire de l’in-
formation capable de restituer en clair, dans un d´elai rai-
sonnable, les renseignements demand´es.
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(a) be in bound or loose-leaf form or in photographic
film form; or


(b) be entered or recorded by any system of mechani-
cal or electronic data processing or by any other
information storage device that is capable of repro-
ducing any required information in intelligible writ-
ten or printed form within a reasonable time.


(2) Subject to the regulations, a document or informa- (2) Sous r´eserve des r`eglements, les documents ou
tion received by the Registrar under this Act in elec- renseignements re¸cus par le directeur en application de
tronic or other form may be entered or recorded by any la pr´esente loi sur support ´electronique ou autre peuvent
information storage device, including any system of ˆetre mis en m´emoire par tout proc´edé, notamment m´eca-
mechanical or electronic data processing, that is capable nographique ou informatique, capable de les restituer en
of reproducing stored documents or information in clair dans un d´elai raisonnable.
intelligible written or printed form within a reasonable
time.


(3) Where the Registrar maintains a record of a docu- (3) En cas de conservation de documents par le direc-
ment otherwise than in written or printed form, an teur sous une forme non ´ecrite, les extraits qui en sont
extract from that record that is certified by the Registrar certifi´es conformes par celui-ci ont, sauf preuve con-
has the same probative value as the document would traire, la mˆeme force probante que des originaux ´ecrits.
have had if it had been proved in the ordinary way.


93. (1) The Registrar shall, as soon as possible after 93. (1) Le directeur, d`es que possible au d´ebut de
the end of each calendar year and at such other times as chaque ann´ee civile et chaque fois que le solliciteur
the Solicitor General of Canada may, in writing, g´enéral du Canada lui en fait la demande par ´ecrit, trans-
request, submit to the Solicitor General a report, in such met `a celui-ci un rapport sur l’application de la pr´esente
form and including such information as the Solicitor loi r´edigé en la forme et contenant les renseignements
General may direct, with regard to the administration of qu’il exige.
this Act.


(2) The Solicitor General of Canada shall have each (2) Le solliciteur g´enéral du Canada fait d´eposer cha-
report laid before each House of Parliament on any of cun de ces rapports devant chaque chambre du Parle-
the first fifteen days on which that House is sitting after ment dans les quinze premiers jours de s´eance de celle-
the Solicitor General receives it. ci suivant sa r´eception.


94. A chief firearms officer shall submit the pre- 94. Le contrôleur des armes `a feu communique au
scribed information with regard to the administration of directeur les renseignements r´eglementaires sur l’appli-
this Act at the prescribed time and in the prescribed cation de la pr´esente loi selon les modalit´es de temps et
form for the purpose of enabling the Registrar to com- de forme r´eglementaires afin de permettre `a celui-ci
pile the reports referred to in section 93. d’´etablir les rapports vis´es à l’article 93.


112. (1) Subject to subsections (2) and (3), every per- 112. (1) Sous r´eserve des paragraphes (2) et (3), com-
son commits an offence who, not having previously met une infraction quiconque, n’ayant pas ant´erieure-
committed an offence under this subsection or subsec- ment commis une infraction pr´evue au pr´esent para-
tion 91(1) or 92(1) of the Criminal Code, possesses a graphe ou aux paragraphes 91(1) ou 92(1) du Code
firearm that is neither a prohibited firearm nor a criminel, possède une arme `a feu — qui n’est pas une
restricted firearm without being the holder of a registra- arme `a feu prohib´ee ni une arme `a feu à autorisation res-
tion certificate for the firearm. treinte — sans ˆetre titulaire d’un certificat d’enregistre-


ment pour cette arme `a feu.


(2) Subsection (1) does not apply to (2) Le paragraphe (1) ne s’applique pas:


(a) a person who possesses a firearm while the person a) au possesseur d’une arme `a feu qui est sous la sur-
is under the direct and immediate supervision of a veillance directe d’une personne pouvant l´egalement







[2000] 1 R.C.S. 833RENVOI RELATIF À LA LOI SUR LES ARMES À FEU La Cour


person who may lawfully possess it, for the purpose l’avoir en sa possession, et qui s’en sert de la mani`ere
of using it in a manner in which the supervising per- dont celle-ci peut l´egalement s’en servir;
son may lawfully use it;


(b) a person who comes into possession of a firearm b) à la personne qui entre en possession d’une arme `a
by operation of law and who, within a reasonable feu par effet de la loi et qui, dans un d´elai raisonnable,
period after acquiring possession of it, lawfully dis- s’en d´efait légalement ou obtient le certificat d’enre-
poses of it or obtains a registration certificate for it; gistrement pour cette arme;
or


(c) a person who possesses a firearm and who is not c) au possesseur d’une arme `a feu qui, sans ˆetre titu-
the holder of a registration certificate for the firearm laire du certificat d’enregistrement y aff´erent, à la
if the person fois:


(i) has borrowed the firearm, (i) l’a emprunt´ee,


(ii) is the holder of a licence under which the per- (ii) est titulaire d’un permis en autorisant la posses-
son may possess it, and sion,


(iii) is in possession of the firearm to hunt or trap (iii) l’a en sa possession pour chasser, notamment `a
in order to sustain himself or herself or his or her la trappe, afin de subvenir `a ses besoins ou `a ceux
family. de sa famille.


(3) Every person who, at any particular time between (3) Quiconque, `a tout moment entre la date de r´efé-
the commencement day and the later of January 1, 1998 rence et le 1er janvier 1998 — ou toute autre date fix´ee
and such other date as is prescribed, possesses a firearm par r`eglement — poss`ede une arme `a feu qui, à ce
that, as of that particular time, is neither a prohibited moment, n’est pas une arme `a feu prohib´ee ni une arme
firearm nor a restricted firearm is deemed for the pur- `a feu à autorisation restreinte est r´eputé pour l’applica-
poses of subsection (1) to be, until January 1, 2003 or tion du paragraphe (1) ˆetre, jusqu’au 1er janvier 2003 ou
such other earlier date as is prescribed, the holder of a jusqu’`a toute autre date ant´erieure fixée par r`eglement,
registration certificate for the firearm. titulaire du certificat d’enregistrement de cette arme `a


feu.


(4) Where, in any proceedings for an offence under (4) Dans toute poursuite intent´ee dans le cadre du pr´e-
this section, any question arises as to whether a person sent article, c’est au d´efendeur qu’il incombe ´eventuelle-
is the holder of a registration certificate, the onus is on ment de prouver qu’une personne est titulaire d’un certi-
the defendant to prove that the person is the holder of ficat d’enregistrement.
the registration certificate.


115. Every person who commits an offence under 115. Quiconque contrevient aux articles 112, 113 ou
section 112, 113 or 114 is guilty of an offence punisha- 114 est coupable d’une infraction punissable par proc´e-
ble on summary conviction. dure sommaire.


Appeal dismissed. Pourvoi rejeté.
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Worker Adjustment and Retraining Notification Act,


Counsel:


Robert J. Chadwick and Logan Willis, for the Applicants Cline Mining Corporation et al.


Michael DeLellis and David Rosenblatt, for the FTI Consulting Canada Inc., Monitor of the
Applicants.


Jay Swartz, for the Secured Noteholders.


ENDORSEMENT


1 G.B. MORAWETZ R.S.J.:-- Cline Mining Corporation, New Elk Coal Company LLC and
North Central Energy Company (collectively, the "Applicants") seek an order (the "Sanction
Order"), among other things:


a. sanctioning the Applicants' Amended and Restated Plan of Compromise
and Arrangement dated January 20, 2015 (the "Plan") pursuant to the
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended
(the "CCAA"); and


b. extending the stay, as defined in the Initial Order granted December 3,
2014 (the "Initial Order"), to and including April 1, 2015.


2 Counsel to the Applicants submits that the Recapitalization is the result of significant efforts by
the Applicants to achieve a resolution of their financial challenges and, if implemented, the
Recapitalization will maintain the Applicants as a unified corporate enterprise and result in an
improved capital structure that will enable the Applicants to better withstand prolonged weakness in
the global market for metallurgical coal.


3 Counsel submits that the Applicants believe that the Recapitalization achieves the best available
outcome for the Applicants and their stakeholders in the circumstances and achieves results that are
not attainable under any other bankruptcy, sale or debt enforcement scenario.


4 The position of the Applicants is supported by the Monitor, and by Marret, on behalf of the
Secured Noteholders.


5 The Plan has the unanimous support from the creditors of the Applicants. The Plan was
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approved by 100% in number and 100% in value of creditors voting in each of the Secured
Noteholders Class, the Affected Unsecured Creditors Class and the WARN Act Plaintiffs Class.


6 The background giving rise to (i) the insolvency of the Applicants; (ii) the decision to file under
the CCAA; (iii) the finding made that the court had the jurisdiction under the CCAA to accept the
filing; (iv) the finding of insolvency; and (v) the basis for granting the Initial Order and the Claims
Procedure Order was addressed in Cline Mining Corporation (Re), 2014 ONSC 6998 and need not
be repeated.


7 The Applicants report that counsel to the WARN Act Plaintiffs in the class action proceedings
(the "Class Action Counsel") submitted a class proof of claim on behalf of the 307 WARN Act
Plaintiffs in the aggregate amount of U.S. $3.7 million. Class Action Counsel indicated that the
WARN Act Plaintiffs were not prepared to vote in favour of the Plan dated December 3, 2014 (the
"Original Plan") without an enhancement of the recovery. The Applicants report that after further
discussions, agreement was reached with Class Action Counsel on the form of a resolution that
provides for an enhanced recovery for the WARN Act Plaintiffs Class of $210,000 (with $90,000
paid on the Plan implementation date) as opposed to the recovery offered in the Original Plan of
$100,000 payable in eight years from the Plan implementation date.


8 As a result of reaching this resolution, the Original Plan was amended to reflect the terms of the
WARN Act resolution.


9 The Applicants served the Amended Plan on the Service List on January 20, 2015.


10 The Plan provides for a full and final release and discharge of the Affected Claims and
Released Claims, a settlement of, and consideration for, all Allowed Affected Claims and a
recapitalization of the Applicants.


11 Equity claimants will not receive any consideration or distributions under the Plan.


12 The Plan provides for the release of certain parties (the "Released Parties"), including:


(i) the Applicants, the Directors and Officers and employees of contractors of
the Applicants; and


(ii) the Monitor, the Indenture Trustee and Marret and their respective legal
counsel, the financial and legal advisors to the Applicants and other parties
employed by or associated with the parties listed in sub-paragraph (ii), in
each case in respect of claims that constitute or relate to, inter alia, any
Claims, any Directors/Officer Claims and any claims arising from or
connected to the Plan, the Recapitalization, the CCAA Proceedings, the
Chapter 15 Proceedings, the business or affairs of the Applicants or certain
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other related matter (collectively, the "Released Claims").


13 The Plan does not release:


(i) the right to enforce the Applicants' obligations under the Plan;


(ii) the Applicants from or in respect of any Unaffected Claim or any Claim that is
not permitted to be released pursuant to section 19(2) of the CCAA; or


(iii) any Director or Officer from any Director/Officer Claim that is not permitted to
be released pursuant to section 5.1(2) of the CCAA.


14 The Plan does not release Insured Claims, provided that any recourse in respect of such claims
is limited to proceeds, if any, of the Applicants' applicable Insurance Policies.


15 The Meetings Order authorized the Applicants to convene a meeting of the Secured
Noteholders, a meeting of Affected Unsecured Creditors and a meeting of WARN Act Plaintiffs to
consider and vote on the Plan.


16 The Meetings were held on January 21, 2015. At the Meetings, the resolution to approve the
Plan was passed unanimously in each of the three classes of creditors.


17 None of the persons with Disputed Claims voted at the Meetings, in person or by proxy.
Consequently, the results of the votes taken would not change based on the inclusion or exclusion of
the Disputed Claims in the voting results.


18 Pursuant to section 6(1) of the CCAA, the court has the discretion to sanction a plan of
compromise or arrangement where the requisite double-majority of creditors has approved the plan.
The effect of the court's approval is to bind the company and its creditors.


19 The general requirements for court approval of the CCAA Plan are well established:


a. there must be strict compliance with all statutory requirements;


b. all materials filed and procedures carried out must be examined to
determine if anything has been done or purported to have been done, which
is not authorized by the CCAA; and


c. the plan must be fair and reasonable.
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(see Re SkyLink Aviation Inc., 2013 ONSC 2519)


20 Having reviewed the record and hearing submissions, I am satisfied that the foregoing test for
approval has been met in this case.


21 In arriving at my conclusion that the Plan is fair and reasonable in the circumstances, I have
taken into account the following:


a. the Plan represents a compromise among the Applicants and the Affected
Creditors resulting from discussions among the Applicants and their
creditors, with the support of the Monitor;


b. the classification of the Applicants' creditors into three voting classes was
previously approved by the court and the classification was not opposed at
any time;


c. the results of the Sale Process indicate that the Secured Noteholders would
suffer a significant shortfall and there would be no residual value for
subordinate interests;


d. the Recapitalization provides a limited recovery for unsecured creditors
and the WARN Act Plaintiffs;


e. all Affected Creditors that voted on the Plan voted for its approval;


f. the Plan treats Affected Creditors fairly and provides for the same
distribution among the creditors within each of the Secured Noteholders
Class, the Affected Unsecured Creditors Class and the WARN Act
Plaintiffs Class;


g. Unaffected Claims, which include, inter alia, government and employee
priority claims, claims not permitted to be compromised pursuant to
sections 19(2) and 5.1(2) of the CCAA and prior ranking secured claims,
will not be affected by the Plan;


h. the treatment of Equity Claims under the Plan is consistent with the
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provisions of the CCAA; and


i. the Plan is supported by the Applicants (Marret, on behalf of the Secured
Noteholders), the Monitor and the creditors who voted in favor of the Plan
at the Meetings.


22 The CCAA permits the inclusion of third party releases in a plan of compromise or
arrangement where those releases are reasonably connected to the proposed restructuring (see: ATB
Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 2008 ONCA 587 ("ATB
Financial"); SkyLink, supra; and Re Sino-Forest Corporation, 2012 ONSC 7050, leave to appeal
denied, 2013 ONCA 456).


23 The court has the jurisdiction to sanction a plan containing third party releases where the
factual circumstances indicate that the third party releases are appropriate. In this case, the record
establishes that the releases were negotiated as part of the overall framework of the compromises in
the Plan, and these releases facilitate a successful completion of the Plan and the Recapitalization.
The releases cover parties that could have claims of indemnification or contribution against the
Applicants in relation to the Recapitalization, the Plan and other related matters, whose rights
against the Applicants have been discharged in the Plan.


24 I am satisfied that the releases are therefore rationally related to the purpose of the Plan and
are necessary for the successful restructuring of the Applicants.


25 Further, the releases provided for in the Plan were contained in the Original Plan filed with the
court on December 3, 2014 and attached to the Meetings Order. Counsel to the Applicants submits
that the Applicants are not aware of any objections to the releases provided for in the Plan.


26 The Applicants also contend that the releases of the released Directors/Officers are appropriate
in the circumstances, given that the released Directors and Officers, in the absence of the Plan
releases, could have claims for indemnification or contribution against the Applicants and the
release avoids contingent claims for such indemnification or contribution against the Applicants.
Further, the releases were negotiated as part of the overall framework of compromises in the Plan. I
also note that no Director/Officer Claims were asserted in the Claims Procedure.


27 The Monitor supports the Applicants' request for the sanction of the Plan, including the
releases contained therein.


28 I am satisfied that in these circumstances, it is appropriate to grant the releases.


29 The Plan provides for certain alterations to the Cline Articles in order to effectuate certain
corporate steps required to implement the Plan, including the consolidation of shares and the
cancellation of fractional interests of the Cline Common Shares. I am satisfied that these
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amendments are necessary in order to effect the provisions of the Plan and that it is appropriate to
grant the amendments as part of the approval of the Plan.


30 The Applicants also request an extension of the stay until April 1, 2015. This request is made
pursuant to section 11.02(2) of the CCAA. The court must be satisfied that:


(i) circumstances exist that make the order appropriate; and


(ii) the applicant has acted, and is acting in good faith and with due diligence.


31 The record establishes that the Applicants have made substantial progress toward the
completion of the Recapitalization, but further time is required to implement same. I am satisfied
that the test pursuant to section 11.02(2) has been met and it is appropriate to extend the stay until
April 1, 2015.


32 Finally, the Monitor requests approval of its activities and conduct to date and also approval of
its Pre-Filing Report, the First Report dated December 16, 2014 and the Second Report together
with the activities described therein. No objection was raised with respect to the Monitor's request,
which is granted.


33 For the foregoing reasons, the motion is granted and an order shall issue in the form requested,
approving the Plan and providing certain ancillary relief.


G.B. MORAWETZ R.S.J.
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Bankruptcy and insolvency law -- Proposals -- Voting by creditors -- Appeal by creditors from an
order which extended a stay of proceedings and authorized $2.35 million in financing for the
creditor company -- Appeal allowed -- The respondents sought to freeze the rights of all of its
creditors while it undertook its restructuring plan without giving the creditors an opportunity to
vote on the plan -- The Companies' Creditors Arrangement Act was not intended to accommodate
such a non-consensual stay of creditors' rights while a debtor company attempted to carry out a
restructuring plan that did not involve an arrangement or compromise upon which the creditors
could vote.


Appeal by Fisgard et al from an order which extended a stay of proceedings and authorized
financing in the amount of $2.35 million. The proceeding was commenced by Cliffs under the
Companies' Creditors Arrangement Act after Fisgard et al appointed a receiver on May 23, 2008.
No notice was given to Fisgard et al or any other of Cliffs' creditors of the application giving rise to
the May 26 stay order. In accordance with section 11(3) of the Act, the stay contained in the order
was expressed to expire on June 25. Cliffs then made application for further relief. Cliffs requested
an extension of the stay until October 20, 2008, and authorization for financing in the amount of
$2.35 million. This financing was to be secured by a charge which would have priority over the
security held by Fisgard et al and all other secured and unsecured creditors. Fisgard et al made a
concurrent application to set aside the May 26 order and that an interim receiver be appointed
pursuant to s. 47(1) of the Bankruptcy and Insolvency Act. The chambers judge granted Cliffs'
application and dismissed the application by Fisgard et al. On this appeal, Fisgard et al contended
that a stay of proceedings should not have been granted under s. 11 of the Act.


HELD: Appeal allowed. Cliffs sought to freeze the rights of all of its creditors while it undertook its
restructuring plan without giving the creditors an opportunity to vote on the plan. The Act was not
intended to accommodate such a non-consensual stay of creditors' rights while a debtor company
attempted to carry out a restructuring plan that did not involve an arrangement or compromise upon
which the creditors could vote.
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Counsel:


G.J. Tucker and A. Frydenlund: Counsel for the Appellants H.M.B. Ferris.


P.J. Roberts: Counsel for the Respondent.


M. Sennott: Counsel for Century Services Inc.


M.B. Paine: Counsel for the Monitor, The Bowra Group.


Page 2







Reasons for Judgment


The judgment of the Court was delivered by


1 D.F. TYSOE J.A. (orally):-- The appellants appeal from the order dated June 27, 2008, by
which the chambers judge extended the stay of proceedings that was initially granted on May 26,
2008, until October 20, 2008, and authorized financing in the amount of $2,350,000.


2 The proceeding was commenced by The Cliffs Over Maple Bay Investments Ltd. (the "Debtor
Company") under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, (the "CCAA")
after the appellants appointed a receiver on May 23, 2008. As is often the case for initial
applications under the CCAA, no notice was given to the appellants or any other of the Debtor
Company's creditors of the application giving rise to the May 26 stay order. In accordance with
section 11(3) of the CCAA, the stay contained in the order was expressed to expire on June 25.


3 The Debtor Company then made application for further relief at the hearing commonly called
the comeback hearing. The Debtor Company requested an extension of the stay until October 20,
2008, and authorization for financing in the amount of $2,350,000. This financing, which, following
upon American terminology, is commonly referred to as "debtor-in-possession" or "DIP" financing,
was to be secured by a charge having priority over the security held by the appellants and all other
secured and unsecured creditors. The appellants made a concurrent application requesting that the
May 26 order be set aside and that an interim receiver be appointed pursuant to s. 47(1) of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. The chambers judge granted the Debtor
Company's application and dismissed the appellants' application.


Background


4 The business of the Debtor Company is the development of a 300 acre site near Duncan, British
Columbia, consisting of single family lots and multi-residential units, a hotel and apartments and a
golf course. The business plan was to build the golf course and to construct servicing for subdivided
lots, which were to be sold to purchasers.


5 The development of the non-golf course lands was to be carried out in five phases. Phase I
consists of 70 single family lots and 60 multi-residential units. Its construction is 95% complete and
54 of the 70 single family lots have been sold and conveyed to the purchasers, with the sale
proceeds being applied towards the Debtor Company's mortgage financing.


6 Phase II consists of 76 single family lots and is 50% complete. Phase III consists of 69 single
family lots, 112 multi-residential lots and 225 hotel units, and it is 5% complete. Phases IV and V
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consist of 131 single family lots and 60 multi-residential units, and each is 1% complete.


7 The golf course, which is the focal point of the development, is approximately 60 to 70%
complete. A restrictive covenant in favour of the District of North Cowichan stipulates that the golf
course must be at least 80% complete before more than 200 lots can be sold.


8 There are four mortgages registered against the development. The first two mortgages are not
significant - the first mortgage secures an amount of $900,000 that is also secured by a cash
collateral deposit, and the second mortgage secured a loan from Liberty Mortgage Services Ltd. that
has not yet been discharged because there is a dispute between the Debtor Company and Liberty
Mortgage Services Ltd. as to whether $85,000 of interest is still owing.


9 The third mortgage is held by the appellants. It is in the principal sum of $19,500,000 and has
an interest rate of 19.75% per annum. It matured on March 1, 2008, and its balance is approximately
$21,160,000 as of June 15, 2008. The fourth mortgage is held by the appellant, Liberty Holdings
Excell Corp., and The Canada Trust Company. It is in the principal sum of $7,650,000 and has an
interest rate of 28% per annum. It matured on January 1, 2008, and its balance is approximately
$8,800,000 as of June 15, 2008.


10 In addition to the indebtedness secured by the mortgages, the Debtor Company has liabilities
in the following approximate amounts:


$4,460,000 - trade creditors
1,700,000 - equipment leases
1,135,000 - loans from related parties 45,000 - unpaid source deductions
------
$7,340,000


11 The Debtor Company was having some difficulties with respect to the development prior to
March 2008 as a result of delays and substantial budget overruns. Ongoing construction on the
development was limited. The main two mortgages had matured or were about to mature, and the
Debtor was unsuccessful in its efforts to obtain refinancing. However, matters came to a head in
March 2008 when the Debtor Company learned that its anticipated water source for the irrigation of
the golf course was problematic.


12 It had been contemplated that the Debtor Company would obtain water for the golf course's
irrigation from a joint utilities board consisting of representatives of the City of Duncan, the District
of North Cowichan and the Cowichan First Nation. The joint utilities board had jurisdiction over
reclaimed water from sewage lagoons located on the lands of the Cowichan First Nation. The joint
utilities board was apparently prepared to provide water from the sewage lagoons for the irrigation
of the golf course but it was unable to enter into an agreement with the Debtor Company because
three members of the Cowichan First Nation had rights of possession over part of the sewage
lagoons and were being advised by their consultant that they should not agree to an extension of the
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lease of the lagoons.


13 The Debtor Company advised the mortgage lenders of the water problem, and the lenders
reacted by serving the Debtor Company with notices of intention to enforce their security in April
2008. On May 23, 2008, the mortgage lenders appointed a receiver, which precipitated the
commencement of the CCAA proceeding by the Debtor Company. On May 26, 2008, the chambers
judge granted the Debtor Company's ex parte application under the CCAA and directed the holding
of the comeback hearing after notice had been given to the Debtor Company's creditors. The Debtor
Company applied for authorization of the DIP financing at the comeback hearing.


14 When the chambers judge granted the ex parte application on May 26, 2008, he appointed The
Bowra Group Inc. as monitor pursuant to s. 11.7 of the CCAA (the "Monitor"). The first report of
the Monitor dated June 16, 2008, was before the chambers judge at the comeback hearing. Based on
two previous appraisals and discussions with the realtor having the listing for the development, the
Monitor estimated the value of the development under the following three scenarios:


(a) liquidation value with no source of water for irrigation - $10 million;
(b) liquidation value with a source of water for irrigation - $28 million;
(c) going concern value with completion of the development - $50 million.


The Monitor also reported that the realtor believes that if the development were to be completed,
there would be sufficient sale proceeds to satisfy all obligations of the Debtor Company. The
appellants took issue with the going concern valuation and submitted that the development should
be re-appraised by an appraiser they consider to be trustworthy.


15 In its report, the Monitor also recommended that the court authorize the DIP financing to
enable it to pursue a water source for the irrigation of the golf course. The Monitor stated that it
believes that the existing management of the Debtor Company will be unable to execute the
restructuring in the absence of assistance and direction. The Monitor requested that it be given
additional powers so that it could pursue the water source and to receive any offers for the purchase
of all or part of the development, with the view that once a water source is secured, it would make
further recommendations to the court with respect to the completion of the development. The
application of the Debtor Company at the comeback hearing included a request for the expansion of
the Monitor's powers.


Decision of the Chambers Judge


16 The appellants argued before the chambers judge, as they did on this appeal, that this matter
should not be under the CCAA because the business of the Debtor Company is a single real estate
development and the business was essentially dormant as at the date of the application. The
chambers judge considered s. 11(6) of the CCAA, which reads as follows:


The court shall not make an order under subsection (3) or (4) unless
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(a) the applicant satisfies the court that circumstances exist that make such
an order appropriate; and


(b) in the case of an order under subsection (4), the applicant also satisfies
the court that the applicant has acted, and is acting, in good faith and with
due diligence.


The chambers judge concluded that the preconditions contained in s. 11(6) had been met. He did not
state why he considered a stay order to be appropriate in the circumstances, although his reasons
reflect that he understood the nature and state of the Debtor Company's business.


17 The chambers judge considered various authorities in relation to the application for the DIP
financing. After considering the benefits and prejudice of the DIP financing, the chambers judge
concluded that it was appropriate to authorize it.


18 Finally, the chambers judge granted the expanded powers to the Monitor. This aspect of the
order was not directly challenged on appeal, but it may be affected by the outcome on the first
ground of appeal.


Appraisal Evidence


19 The affidavit of the principal of the Debtor Company filed at the time of the commencement
of the CCAA proceeding exhibited the first 11 pages of two appraisals of portions of the
development. As a result of the dispute between the parties over the value of the development, the
Debtor Company applied for leave to file a supplemental appeal book containing complete copies of
the appraisals. We tentatively received the supplemental appeal book subject to a subsequent ruling
on the leave application.


20 In view of my conclusion on this appeal, the value of the development is not relevant. I would
decline to grant the requested leave.


Standard of Review


21 Both aspects of the order challenged on appeal were discretionary in nature. The standard of
review in respect of discretionary orders has been expressed in various ways. In Reza v. Canada,
[1994] 2 S.C.R. 394, 116 D.L.R. (4th) 61, the standard of review was expressed in terms of whether
the judge at first instance "has given sufficient weight to all relevant circumstances" (para. 20).


22 In Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R.
3 at 76-7, 88 D.L.R. (4th) 1, the Court quoted the following statement in Charles Osenton & Co. v.
Johnston, [1942] A.C. 130 at 138 with approval:
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The law as to the reversal by a court of appeal of an order made by the judge
below in the exercise of his discretion is well-established, and any difficulty that
arises is due only to the application of well-settled principles in an individual
case. The appellate tribunal is not at liberty merely to substitute its own exercise
of discretion for the discretion already exercised by the judge. In other words,
appellate authorities ought not to reverse the order merely because they would
themselves have exercised the original discretion, had it attached to them, in a
different way. But if the appellate tribunal reaches the clear conclusion that there
has been a wrongful exercise of discretion in that no weight, or no sufficient
weight, has been given to relevant considerations such as those urged before us
by the appellant, then the reversal of the order on appeal may be justified.


This passage was also referred to by this Court in a case involving the CCAA, Re New Skeena
Forest Products Inc., 2005 BCCA 192 at para. 20. Newbury J.A. also made reference in that
paragraph to the principle that appellate courts should accord a high degree of deference to
decisions made by chambers judges in CCAA matters and will not exercise their own discretion in
place of that already exercised by the chambers judge. She also stated at para. 26 that appellate
courts should not interfere with an exercise of discretion where "the question is one of the weight or
degree of importance to be given to particular factors, rather than a failure to consider such factors
or the correctness, in the legal sense, of the conclusion."


23 In my opinion, the comments of Newbury J.A. in New Skeena were directed at ongoing
CCAA matters and do not necessarily apply to the granting and continuation of a stay of
proceedings at the hearing of the initial ex parte application or the comeback hearing. However, in
view of my conclusion on this appeal, I need not decide whether a different standard of review
applies in respect of threshold decisions to grant or continue stays of proceedings in the early stages
of CCAA proceedings.


Analysis


24 On this appeal, the appellants challenge the decision of the chambers judge to continue the
stay of proceedings until October 20, 2008, on the same basis as they opposed the application
before the chambers judge. They say that the CCAA should not apply to companies whose sole
business is a single land development or to companies whose business is essentially dormant.
However, the real question is not whether the CCAA applies to the Debtor Company because it falls
within the definition of "debtor company" in s. 2 of the CCAA and it satisfies the criterion contained
in s. 3(1) of the CCAA of having liabilities in excess of $5 million. The CCAA clearly applies to the
Debtor Company, and it is entitled to propose an arrangement or compromise to its creditors
pursuant to the CCAA. The real question is whether a stay of proceedings should have been granted
under s. 11 of the CCAA for the benefit of the Debtor Company.


25 I agree with the submission on behalf of the Debtor Company that the nature and state of its
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business are simply factors to be taken into account when considering under s. 11(6) whether it is
appropriate to grant or continue a stay. If the more deferential standard of review is applicable to the
granting and continuation of the stay of proceedings at the initial and comeback hearings, there
would be insufficient basis to interfere with the decision of the chambers judge because he did give
weight to these factors. However, there is another, more fundamental, factor that was not considered
by the chambers judge.


26 In my opinion, the ability of the court to grant or continue a stay under s. 11 is not a free
standing remedy that the court may grant whenever an insolvent company wishes to undertake a
"restructuring", a term with a broad meaning including such things as refinancings, capital
injections and asset sales and other downsizing. Rather, s. 11 is ancillary to the fundamental
purpose of the CCAA, and a stay of proceedings freezing the rights of creditors should only be
granted in furtherance of the CCAA's fundamental purpose.


27 The fundamental purpose of the CCAA is expressed in the long title of the statute:


"An Act to facilitate compromises and arrangements between companies and
their creditors".


28 This fundamental purpose was articulated in, among others, two decisions quoted with
approval by this Court in Re United Used Auto & Truck Parts Ltd., 2000 BCCA 146, 16 C.B.R.
(4th) 141. The first is A.G. Can. v. A.G. Que. (sub. nom. Reference re Companies' Creditors
Arrangement Act), [1934] S.C.R. 659, 16 C.B.R. 1 at 2, [1934] 4 D.L.R. 75, where the following
was stated:


... the aim of the Act is to deal with the existing condition of insolvency in itself
to enable arrangements to be made in view of the insolvent condition of the
company under judicial authority which, otherwise, might not be valid prior to
the initiation of proceedings in bankruptcy. Ex facie it would appear that such a
scheme in principle does not radically depart from the normal character of
bankruptcy legislation."


The legislation is intended to have wide scope and allow a judge to make orders
which will effectively maintain the status quo for a period while the insolvent
company attempts to gain the approval of its creditors for a proposed
arrangement which will enable the company to remain in operation for what is,
hopefully, the future benefit of both the company and its creditors.


29 The second decision is Hongkong Bank v. Chef Ready Foods (1990), 4 C.B.R. (3d) 311
(BCCA) at 315-16, where Gibbs J.A. said the following:


The purpose of the CCAA is to facilitate the making of a compromise or
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arrangement between an insolvent debtor company and its creditors to the end
that the company is able to continue in business. It is available to any company
incorporated in Canada with assets or business activities in Canada that is not a
bank, a railway company, a telegraph company, an insurance company, a trust
company, or a loan company. When a company has recourse to the CCAA, the
Court is called upon to play a kind of supervisory role to preserve the status quo
and to move the process along to the point where a compromise or arrangement
is approved or it is evident that the attempt is doomed to failure. Obviously time
is critical. Equally obviously, if the attempt at compromise or arrangement is to
have any prospect of success, there must be a means of holding the creditors at
bay, hence the powers vested in the Court under s. ll.


30 Sections 4 and 5 of the CCAA provide that the court may order meetings of creditors if a
debtor company proposes a compromise or an arrangement between it and its unsecured or secured
creditors or any class of them. Section 6 authorizes the court to sanction a compromise or
arrangement if a majority in number representing two-thirds in value of each class of creditor has
voted in favour of it, in which case the compromise or arrangement is binding on all of the
creditors.


31 The filing of a draft plan of arrangement or compromise is not a prerequisite to the granting of
a stay under s. 11: see Re Fairview Industries Ltd. (1991), 109 N.S.R. (2d) 12, 11 C.B.R. (3d) 43
(S.C.). In my view, however, a stay should not be granted or continued if the debtor company does
not intend to propose a compromise or arrangement to its creditors. If it is not clear at the hearing of
the initial application whether the debtor company is intending to propose a true arrangement or
compromise, a stay might be granted on an interim basis, and the intention of the debtor company
can be scrutinized at the comeback hearing. The case of Re Ursel Investments Ltd. (1990), 2 C.B.R.
(3d) 260 (Sask. Q.B.), rev'd on a different point (1991), 89 D.L.R. (4th) 246 (Sask. C.A.) is an
example of where the court refused to direct a vote on a reorganization plan under the CCAA
because it did not involve an element of mutual accommodation or concession between the
insolvent company and its creditors.


32 Counsel for the Debtor Company has cited two decisions containing comments approving the
use of the CCAA to effect a sale, winding up or liquidation of a company such that its business
would not be ongoing following an arrangement with its creditors: namely, Re Lehndorff General
Partner Ltd. (1992), 17 C.B.R. (3d) 24 at para. 7 (Ont. Ct. Jus. - Gen. Div.) and Re Anvil Range
Mining Corp. (2001), 25 C.B.R. (4th) 1 at para. 11 (Ont. Sup. Ct. Jus.), aff'd (2002) 34 C.B.R. (4th)
157 at para. 32 (Ont. C.A.). I agree with these comments if it is intended that the sale, winding up or
liquidation is part of the arrangement approved by the creditors and sanctioned by the court. I need
not decide the point on this appeal, but I query whether the court should grant a stay under the
CCAA to permit a sale, winding up or liquidation without requiring the matter to be voted upon by
the creditors if the plan of arrangement intended to be made by the debtor company will simply
propose that the net proceeds from the sale, winding up or liquidation be distributed to its creditors.
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33 Counsel for the Debtor Company also relies upon the decision in Re Skeena Cellulose Inc.
(2001), 29 C.B.R. (4th) 157 (BCSC), where a creditor unsuccessfully opposed an extension of the
stay of proceedings on the basis that the restructuring plan was wholly dependent upon the debtor
company finding a purchaser of its assets. I note that the debtor company in that case was planning
to make an arrangement with its creditors. I again query, without deciding, whether the court should
continue the stay to allow the debtor company to attempt to fulfil a critical prerequisite to its plan of
arrangement without requiring a vote by the creditors. I appreciate that it is frequently necessary for
insolvent companies to satisfy certain prerequisites before negotiating a plan of arrangement with its
creditors, but some prerequisites may be so fundamental that they should properly be regarded as an
element of the debtor company's overall plan of arrangement.


34 In the present case, the Debtor Company described its proposed restructuring plan in the
following paragraphs of the petition commencing the CCAA proceeding:


47. The Petitioner intends to proceed with a three-part strategic restructuring
plan consisting of:


(a) securing sufficient funds to complete Phase 2 and 3;
(b) securing access to water for the irrigation system of the golf


course; and
(c) finishing the construction of the golf course.


48. Upon completion of the matters described in the preceding paragraph, the
Petitioner believes that proceeds generated from the sale of the remaining
units in Phases 1-3, will be sufficient to fund the balance of the costs that
will be incurred in completing the remaining portions of the Development.


35 It was not suggested in the petition, nor in the Monitor's report before the chambers judge at
the comeback hearing, that the Debtor Company intended to propose an arrangement or
compromise to its creditors before embarking on its restructuring plan. In my opinion, in the
absence of such an intention, it was not appropriate for a stay to have been granted or extended
under s. 11 of the CCAA. The chambers judge failed to take this important factor into account, and
it is open for this Court to interfere with his exercise of discretion. To be fair to the chambers judge,
I would point out that this factor was not drawn to his attention by counsel, and it was raised for the
first time at the hearing of the appeal.


36 Although the CCAA can apply to companies whose sole business is a single land development
as long as the requirements set out in the CCAA are met, it may be that, in view of the nature of its
business and financing arrangements, such companies would have difficulty proposing an
arrangement or compromise that was more advantageous than the remedies available to its
creditors. The priorities of the security against the land development are often straightforward, and
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there may be little incentive for the creditors having senior priority to agree to an arrangement or
compromise that involves money being paid to more junior creditors before the senior creditors are
paid in full. If the developer is insolvent and not able to complete the development without further
funding, the secured creditors may feel that they will be in a better position by exercising their
remedies rather than by letting the developer remain in control of the failed development while
attempting to rescue it by means of obtaining refinancing, capital injection by a new partner or DIP
financing.


37 The failure of the chambers judge to consider the fundamental purpose of the CCAA and his
error in extending the stay also infects his exercise of discretion in authorizing the DIP financing. If
a stay under the CCAA should not be extended because the debtor company is not proposing an
arrangement or compromise with its creditors, it follows that DIP financing should not be
authorized to permit the debtor company to pursue a restructuring plan that does not involve an
arrangement or compromise with its creditors. It also follows that expanded powers should not have
been given to the Monitor.


38 I wish to add that it was open, and continues to be open, to the Debtor Company to propose to
its creditors an arrangement or compromise along the lines of the restructuring plan described in
paragraph 47 of the petition, although it may be a challenge to make such a plan attractive to its
creditors. The creditors could then vote on such an arrangement or compromise which would
involve, on their part, the concession that their rights would remain frozen while the Debtor
Company carried out its restructuring. What the Debtor Company was endeavouring to accomplish
in this case was to freeze the rights of all of its creditors while it undertook its restructuring plan
without giving the creditors an opportunity to vote on the plan. The CCAA was not intended, in my
view, to accommodate a non-consensual stay of creditors' rights while a debtor company attempts to
carry out a restructuring plan that does not involve an arrangement or compromise upon which the
creditors may vote.


Other Matters


39 In addition to the appellants and the Debtor Company, two persons appeared at the hearing of
the appeal without having obtained intervenor status. The first was the Monitor, which also filed a
factum. Other than clarifying certain facts, the factum was limited to the issue of preserving the
charge against the assets of the Debtor Company as security for the Monitor's fees and
disbursements in the event that the appeal was allowed on the appellants' first ground. In my
opinion, the Monitor should have obtained intervenor status if it wished to make submissions on
appeal, but the issue became academic when counsel for the appellants advised that his clients did
not object to the Monitor retaining the priority charge for its fees and disbursements up to the day
on which the decision on appeal is pronounced.


40 The second additional person appearing at the hearing of the appeal was Century Services
Inc., which is the lender arranged by the Debtor Company to provide the DIP financing authorized
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by the chambers judge. Century Services Inc. wished to make submissions with respect to the
priority charge for its financing, the first tranche of which was apparently advanced last week. After
counsel for the appellants advised us that there were evidentiary matters subsequent to the decision
of the chambers judge bearing on this issue, we declined to hear submissions on behalf of Century
Services Inc. We did not have affidavits dealing with this matter, and the Supreme Court is better
suited to deal with issues that may turn on the evidence.


Disposition


41 I would allow the appeal and set aside the order dated June 27, 2008. I would declare that the
powers and duties of the Monitor contained in the orders dated May 26, 2008, and June 27, 2008,
continued until today's date and that the Administration Charge created by the May 26 order shall
continue in effect until all of the Monitor's fees and disbursements, including the fees and
disbursements of its counsel, have been paid. I would remit to the Supreme Court any issues
relating to the DIP financing that has been advanced.


42 S.D. FRANKEL J.A.:-- I agree.


43 D.M. Smith J.A.:-- I agree.


44 S.D. FRANKEL J.A.:-- The respondent's application to file a supplemental appeal book is
dismissed. The appeal is allowed in the terms stated by Mr. Justice Tysoe.


D.F. TYSOE J.A.
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that gallery would not sell Molea's art until trial -- Settlement agreement did not prejudice Molea.


Motion by Rains to dismiss his action as against an art gallery. Rains and Molea were artists. Rains
sued Molea for copyright infringement and sued both Molea and the gallery for passing off Molea's
works of art as those of Rains. Rains and the gallery reached a settlement agreement, which
included a term that the gallery would not sell certain of Molea's art until trial. Molea claimed that
the term prejudiced him by interfering with his contractual rights.


HELD: Motion allowed. The settlement agreement did not prejudice Molea. The gallery decided to
stop selling his art because of Rains' allegations, not because of the settlement agreement.


Statutes, Regulations and Rules Cited:


Copyright Act, R.S.C. 1985, c. C-42,


Trade-Marks Act, R.S.C. 1985, c. T-13,


Counsel:


David Quayat, for the Applicant/Plaintiff.


Robert Rueter, for the Respondent/Defendant Lucian Bogdan Molea.


Douglas B.B. Stewart, for the Defendant The Loch Gallery Inc.


REASONS FOR DECISION


1 J. MACDONALD J.:-- The plaintiff has settled with one of two defendants. The Settlement
Agreement states that the plaintiff will limit his claims against the non-settling defendant to that
defendant's several share of liability or his proportionate share of joint liability, and states also that
the settling defendant will not sell certain of the non-settling defendant's works of art until trial.


2 The non-settling defendant states that he is prejudiced by the settlement term which prevents
him from selling his works of art through the settling defendant, and he opposes the plaintiff's
motion to dismiss the action against the settling defendant to the extent of seeking a term in his
favour.


THE FACTS


a) The Litigation
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3 The plaintiff Rains, a Canadian artist, has sued the non-settling defendant, Molea, another
Canadian artist, for infringement of copyright contrary to the Copyright Act, R.S.C. 1985, c. C-42.
In addition, the plaintiff has sued both the non-settling defendant and the settling defendant, Loch
Gallery Inc. which exhibited, offered for sale and sold the non-settling defendant's works of art, for
passing off these works of art as the plaintiff's, contrary to the Trade-Marks Act, R.S.C. 1985, c.
T-13, and also for conspiring together to injure the plaintiff.


4 The plaintiff's action was instituted in August, 2009. The non-settling defendant's Statement of
Defence was delivered in September, 2009, denying all liability. The non-settling defendant did not
cross-claim against the settling defendant. The settling defendant has defended the action but its
Statement of Defence is not in the motion materials. The settling defendant was examined for
discovery in April, 2010. The action was set down for trial in May, 2012.


b) The Settlement Agreement


5 In March, 2012, the plaintiff and the settling defendant entered into a written Settlement
Agreement which was promptly disclosed to the non-settling defendant, with the settlement sum
redacted. The relevant portions of the Settlement Agreement are as follows:


2. Pending the trial of this Action and any appeals therefrom, Loch Gallery
agrees not to sell or display, including on its website, the crumpled paper
works of the defendant, Lucian Bogdan Molea ("Molea"), at issue in the
Action.


3. Loch Gallery shall be permitted forthwith to sell and display crumpled
fabric and unfurling roll works of Molea.


7. Rains shall limit his claims in the Action against Molea to claims and
recovery for damages, costs and interest solely attributable to Molea's
several share of liability or proportionate share of joint liability to Rains
proven against him at trial of the Action or by other final disposition by the
Court. For greater certainty, Rains agrees that he shall have no claim
directly or indirectly against Loch Gallery, and shall limit his claims
against Molea so as to exclude any cross claim or third party claim made
against or which could be made against Loch Gallery arising from the
issues in the Action.


8. The Parties agree that the Court at any trial of the Action has and shall
have full authority to adjudicate upon apportionment of liability, if any,
between Molea and Loch Gallery, whether or not Loch Gallery remains as
a party in the Action, including by cross claim or third party claim.


9. In the event that Molea claims against Loch Gallery, or notifies of his
intention to claim against Loch Gallery, by way of cross claim or third
party claim in the Action, Rains shall amend the Statement of Claim in the
Action in accordance with the language at paragraphs 7 and 8 of these
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Minutes.
10. The Parties shall execute a Full and Final Mutual Release ...
11. Rains shall take out an Order dismissing the Action as against Loch


Gallery on consent on a without costs basis, within 30 days of receipt of
the Settlement Amount.


THE ISSUES


6 The plaintiff has moved to dismiss the action against the settling defendant. Both these parties
take the position that the Settlement Agreement does not require court approval. The Notice of
Motion does not seek approval of the settlement.


7 The non-settling defendant asserts that the settlement is subject to court approval, which has not
been properly sought. He does not oppose dismissal of the action against the settling defendant
provided that a term is imposed on the plaintiff. His position is that the provision of the Settlement
Agreement which prevents him from selling certain of his works of art through the settling
defendant until trial is an interference with his contractual relations with the settling defendant
which is like an interlocutory injunction. Consequently, he seeks an undertaking from the plaintiff
to pay all damages which he will sustain by reason of this interference if he is successful at trial, as
a term of court approval of the settlement.


8 The plaintiff and the settling defendant dispute that the non-settling defendant is prejudiced by
the Settlement Agreement. The plaintiff submits that the term sought is neither necessary nor
appropriate.


9 The issues, therefore, are as follows:


1. Does the settlement require court approval?
2. Does the Settlement Agreement result in prejudice to the non-settling defendant?
3. If the settlement requires court approval and if the Settlement Agreement causes


prejudice to the non-settling defendant, should the settlement be approved and if
so, on what terms?


ANALYSIS


a) Does the settlement require court approval?


10 There was argument about whether the Settlement Agreement is a "Pierringer agreement", of
the type first considered in Pierringer v. Hoger, 124 N.W. 2d 106 (Wis. 1963). In Amoco Canada
Petroleum Company v. Propak Systems Ltd. (2001), 200 D.L.R. (4th) 667, the Alberta Court of
Appeal described Pierringer agreements as follows, at p. 671:


"Such agreements permit some parties to withdraw from the litigation, leaving
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the remaining defendants responsible only for the loss they actually caused, with
no joint liability. As the non-settling defendants are responsible only for their
proportionate share of the loss, a Pierringer agreement can properly be
characterized as a "proportionate share settlement agreement"."


11 A Pierringer agreement may also contain variations on this basic theme, with additional terms
to address either the exigencies of a multi-party lawsuit or complications arising from partial
settlement thereof. These additional terms often address interference with the ability of non-settling
defendants to obtain productions from and to have discovery of settling defendants, and claims for
contribution or indemnity by non-settling defendants against settling defendants.


12 In this case, the Settlement Agreement at least resembles a Pierringer agreement because it
states that the non-settling defendant will be responsible only for his several liability, or
proportionate share of joint liability. Nonetheless, the plaintiff submits that this is not a Pierringer
agreement. It is the plaintiff's position that the non-settling defendant has not claimed contribution
or indemnity from the settling defendant and therefore can only be held liable for his several
liability or his proportionate share of joint liability. Thus, the plaintiff contends, the "proportionate
share" language in the Settlement Agreement has no effect on the non-settling defendant, unlike in a
Pierringer agreement.


13 In my opinion, the issue is not whether this Settlement Agreement is properly described as a
Pierringer agreement or whether the clause therein, which limits the plaintiff's claims against the
non-settling defendant to his several liability or his proportionate share of joint liability actually
affects the non-settling defendant's rights. In Martin et al. v. Listowel Memorial Hospital (2000), 51
O.R. (3d) 384, the Court of Appeal referred at para. 53 to an article entitled "Settlement of Complex
Liability Lawsuits: Opportunities and Perspectives" (2000), 22 Advocates Quarterly 265, in which
the authors, Paul Bates and James Cameron, suggest that the court should be involved in "reviewing
the fairness of all partial settlements and their consequences for all parties". At para. 54, the Court
of Appeal stated that "this proposal is one which ought to be implemented."


14 Consequently, the fact that this is a partial settlement of the lawsuit and the non-settling
defendant impugns the fairness of the Settlement Agreement makes it necessary for the court to
consider the fairness of the settlement.


15 It is not necessary that a party to a partial settlement seek formal court approval of the
settlement, although that may be done if it is thought to be appropriate. Here, the motion for
dismissal of the action against the settling defendant affords the court a full opportunity to consider
the fairness of what has been agreed between the plaintiff and the settling defendant. The Settlement
Agreement was disclosed promptly to the non-settling defendant and has been placed before the
court. All parties have been able to address the issues which arise from the Settlement Agreement,
for the court's consideration. That is what is required.


16 The parties to a civil lawsuit have broad discretion in choosing whether to settle some or all
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claims and in deciding on the terms of settlement. Settling civil cases is in the public interest: Kelvin
Energy Ltd. v. Lee, [1992] 3 S.C.R. 235, 97 D.L.R. (4th) 616 at para. 48, M.(J.) v. B.(W.) (2004), 71
O.R. (3d) 171 (C.A.) at para. 65. Settlements are also an integral part of the administration of
justice. As stated in the Amoco case (supra) at p. 677 D.L.R.:


"In these days of spiralling litigation costs, increasingly complex cases and
scarce judicial resources, settlement is critical to the administration of justice."


17 The requirement that the court shall consider the fairness of all partial settlements of lawsuits
does not derogate from these principles. This requirement also arises from the public interest,
namely the public interest in the proper administration of justice in the courts, as public institutions.
Experience with partial settlement agreements in multi-party lawsuits has shown that non-settling
defendants may be seriously affected, both procedurally and substantively. See, for example, the
Amoco case (supra) at pp. 674-75 D.L.R., Ontario New Home Warranty Program et al. v. Chevron
Chemical Company (1999), 46 O.R. (3d) 130 (O.S.C.J.) and Lau v. Bayview Landmark Inc. (2006),
34 C.P.C. (6th) 138 (Ont. S.C.J.). The risk of a partial settlement causing unfairness or prejudice to
non-settling defendants in a lawsuit touches on the inherent jurisdiction of the court to control its
process. The overarching need to ensure public confidence in the administration of justice is the
reason why the court must review the fairness of a partial settlement of a lawsuit and its
consequences. Public confidence in the administration of justice is enhanced when there is partial
settlement of a lawsuit by ensuring the integrity of the court's process.


18 The applicable principle is that settlement agreements of the type under consideration should
be supported where the fairness of the settlement is unchallenged and prejudice arising from the full
implementation of the settlement has not been alleged or shown. Cases of this type cannot be
rendered unsettleable unless there is just and substantive cause: M.(J.) (supra) at para. 67.


b) Does the Settlement Agreement result in prejudice to the non-settling defendant?


19 The non-settling defendant asserts that the term of the Settlement Agreement which prevents
him from selling certain of his works of art through the settling defendant until trial causes
prejudice to him by interfering with his contractual rights. He does not assert that the Settlement
Agreement interferes with him or his litigation position in any other way.


20 The motion materials establish that the settling defendant and the non-settling defendant
entered into a letter agreement in 2005 pursuant to which the settling defendant would exhibit, offer
for sale and sell the non-settling defendant's works of art. I find that this arrangement resulted in the
settling defendants selling the non-settling defendant's works of art from 2005 until 2008. This
arrangement ended in November, 2008, I find, because the settling defendant decided that it should
stop selling the non-settling defendant's works of art, given the plaintiff's allegations. The
non-settling defendant did not file any evidence which contradicts the aforesaid evidence of the
settling defendant.
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21 I therefore find that it was the plaintiff's allegations, now contained in the lawsuit and not the
Settlement Agreement which disrupted any contractual relations between the defendants. On all of
the evidence, the Settlement Agreement therefore does not cause prejudice to the non-settling
defendant.


c) Should the settlement be approved and if so, on what terms?


22 Approval of the settlement has not been sought and is not formally required. The court has
been given the opportunity to consider the fairness of the settlement and its effect on the
non-settling defendant. That is all that is required. The term which the non-settling defendant seeks
to impose on the plaintiff is excessive and unnecessary because the settlement agreement does not
cause prejudice to the non-settling defendant. There is no just or substantive cause for refusing to
take the steps necessary to implement the settlement.


ORDER


23 The action is dismissed against the settling defendant. As requested by both the plaintiff and
the settling defendant, this is on a with prejudice, without costs basis.


24 I award the costs of the motion to the plaintiff against the non-settling defendant. If these
parties cannot agree on costs, the plaintiff's written submissions not exceeding three double-spaced
pages, plus all necessary docket and disbursement information, shall be delivered within 14 days,
and the non-settling defendant's written submissions, similarly limited, shall be delivered within 25
days of the release of these reasons.


J. MACDONALD J.
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SOUS LA PRÉSIDENCE DE L'HONORABLE MARIE-FRANCE BICH, J.C.A. 
 
 
DANS L’AFFAIRE DU PLAN D’ARRANGEMENT DE SOCIÉTÉ INDUSTRIELLE 
DE DÉCOLLETAGE ET D’OUTILLAGE (S.I.D.O.) LTÉE : 
 
DAVID BOUCHARD  


REQUÉRANT / Intervenant 
 
et 
SOCIÉTÉ INDUSTRIELLE DE DÉCOLLETAGE 
ET D’OUTILLAGE (S.I.D.O.) LTÉE 


INTIMÉE / Débitrice / Requérante 
 
et 
RAYMOND CHABOT INC. 


Contrôleur 
 
 


JUGEMENT 
 
 
[1] Le requérant demande la permission d'appeler du jugement par lequel la Cour 
supérieure, district de Bedford (l'honorable Gaétan Dumas), le 17 décembre 2009 
(motifs transcrits le 23 décembre 2009), a homologué, séance tenante, le plan 
d'arrangement soumis par l'intimée aux termes de la Loi sur les arrangements avec les 
créanciers des compagnies1 (« L.a.c.c. »). 


                                            
1  L.R.C.(1985), ch. C-36. 
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[2] Essentiellement, le requérant, actionnaire minoritaire de l'intimée et ancien 
P.D.G. de celle-ci, soutient que l'arrangement homologué par le juge de première 
instance est en réalité une façon de le priver du recours en oppression et en 
dommages-intérêts (notamment pour délai de congé) qu'il a intenté à ses 
coactionnaires, à l'intimée ainsi qu'à trois administrateurs de cette dernière, certaines 
manœuvres contestables ayant par ailleurs été employées en vue d'obtenir l'aval de la 
majorité des créanciers. Autrement dit, le plan d'arrangement aurait pour objectif de 
contrer son action. C'est là sa thèse générale, qu'il a du reste présentée à la Cour 
supérieure. 
[3] Reprenant les moyens qu'il a présentés au juge de première instance et que 
celui-ci a rejetés, le requérant allègue ainsi que — et je résume très succinctement : 


- le plan d'arrangement conférerait indûment aux salariés de 
l'entreprise une priorité indue, inspirée de l'alinéa 136(1)d) de la Loi sur la 
faillite et l'insolvabilité2 (« L.f.i. »), disposition inapplicable en l'espèce; 
- les employés, en raison de leur priorité, les détenteurs de 
débentures, en raison de leur droit de conversion, et les fournisseurs ne 
pouvaient, faute d'intérêts véritablement communs, être regroupés dans la 
même catégorie de créanciers aux fins du vote d'approbation de 
l'arrangement proposé; 
- l'arrangement n'est pas raisonnable car il a pour objectif de forcer 
un créancier minoritaire à accepter des conditions exorbitantes, 
notamment au chapitre des quittances, et une réorganisation corporative 
sans lien avec l'entreprise et sa restructuration; 
- les quittances à certains tiers, telles que prévues en particulier par 
la clause 7.2.3 de l'arrangement proposé, sont abusives et inopportunes, 
étant sans lien avec les affaires de l'entreprise. 


[4] Selon le requérant, les questions ainsi soulevées portent sur des principes dont 
l'application gagnerait à être balisée par la Cour d'appel et qui sont importants pour la 
pratique, particulièrement en ce qui concerne la constitution des classes de créanciers 
et les quittances en faveur de tiers lorsque ces quittances sont sans lien avec les 
affaires de l'entreprise. Il s'agirait là par ailleurs de questions cruciales aux fins de la 
réorganisation proposée des affaires de l'intimée. 
[5] À ces moyens, l'intimée oppose que la permission d'appeler ne devrait pas être 
accordée, la demande du requérant ne remplissant pas les conditions prévues en pareil 
cas par la jurisprudence. L'intimée fait ainsi valoir les arguments suivants, brièvement 
résumés.  
[6] L'appel soulèverait des questions rattachées au seul intérêt du requérant, sans 
importance ou utilité aucune pour la pratique. Tout d'abord, la question de la priorité 
conférée aux employés serait d'autant moins intéressante que la L.a.c.c. a été modifiée 


                                            
2  L.R.C. (1985), ch. B-3. 







500-09-020313-102  PAGE : 3 
 
pour inclure d'autorité une telle priorité (voir l'article 6, paragr. (5), L.a.c.c., entré en 
vigueur le 18 septembre 2009). Ensuite, la question de la coercition du créancier 
minoritaire, coercition souvent inhérente au processus établi par la L.a.c.c., est liée 
strictement aux intérêts personnels du requérant et n'a aucune portée générale. Enfin, 
la question de la quittance à des tiers a été réglée entièrement par la jurisprudence, 
particulièrement dans le cas où son bénéficiaire, comme c'est ici le cas de l'un d'entre 
eux au moins, est la personne qui injectera des fonds substantiels dans l'entreprise 
débitrice aux termes de l'arrangement. L'intimée note de plus que le requérant n'a pas 
plaidé en première instance celui de ses moyens se rattachant à l'absence de 
communauté d'intérêts entre les employés, les fournisseurs et les détenteurs de 
débentures. Il aurait plutôt contesté le fait d'avoir été placé, aux fins du vote, dans la 
même catégorie que la créancière la plus importante, détentrice de débentures (Capital 
Régional et Coopératif Desjardins). 
[7] L'intimée prétend également qu'aucune des questions soulevées par le 
requérant n'est d'intérêt pour la réorganisation en cours. En outre, un appel ne ferait 
que mettre en péril cette réorganisation, la faillite étant la seule autre voie envisageable. 
[8] Finalement, l'intimée est d'avis que les chances de succès de l'appel sont fort 
minces, prima facie, la preuve faite devant le juge de première instance démontrant 
qu'en réalité le requérant ne recherche pas la réorganisation de la société débitrice, 
mais bien sa faillite. 


* * 
[9] L'article 13 L.a.c.c., qui régit la requête, prévoit que tout droit d'appel s'exerce sur 
permission. À la différence, par exemple, de la Loi sur la faillite et l'insolvabilité, dont 
l'article 193 permet des appels de plein droit, il n'y a ici pas d'appel sans autorisation 
judiciaire préalable. Cela est révélateur de l'intention du législateur, qui a clairement 
voulu limiter les pourvois. Une interprétation restrictive de la disposition est donc de 
mise, et c'est bien ainsi que l'entend la jurisprudence. Ainsi, dans 9145-7978 Québec 
inc. (Arrangement relatif à)3, rappelant les critères qui président à l'octroi d'une 
permission d'appeler en vertu de l'article 13 L.a.c.c., le juge Gendreau écrit que : 


[13] La permission d'appeler d'une ordonnance en application de la Loi est 
régie par des critères sévères. Le juge Wittman, de la Cour d'appel de l'Alberta, 
les reprend dans Resurgence Asset Management LLC c. Canadian Airlines 
Corp. [renvoi omis] : 


As set out in Resurgence Asset Management LLC v. Canadian Airlines 
Corporation, 2000 ABCA 149 (Online: Alberta Courts) ("Resurgence No. 1"), a 
decision on a leave application sought earlier in this action, and as conceded by 
all the parties to this application, the criterion to be applied in an application for 
leave to appeal is that there must be serious and arguable grounds that are of 
real and significant interest to the parties. This criterion subsumes four factors to 
be considered by the court 


(1)   whether the point on appeal is of significance to the practice; 


                                            
3  2007 QCCA 618, J.E. 2007-975. 
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(2)   whether the point raised is of significance to the action itself; 


(3)   whether the appeal is prima facie meritorious or, on the other hand, whether 
it is frivolous; and 


(4)   whether the appeal will unduly hinder the progress of the action. 


[14] Une autorisation de pourvoi ne sera accueillie qu'avec prudence surtout 
lorsque la gestion d'un arrangement est confiée à un seul juge qui a eu 
l'opportunité de présider à toutes les étapes de l'affaire [renvoi omis] : 


An appellate court should exercise its power sparingly, when asked to intervene 
in issues which arise in CCAA proceedings. A judge exercising a supervisory 
function under the CCAA has an ongoing management process, much like a trial 
judge making orders in the course of a trial:  Re Pacific National Lease Holding 
Corp. (1992), 15 C.B.R. (3d) 265 at 272 (B.C.C.A.). 


[15] Cela découle de l'objectif de la Loi. Houlden & Morawetz [renvoi omis] 
écrivent : 


The CCAA has a broad remedial purpose giving a debtor an opportunity to find a 
way out of financial difficulties short of bankruptcy, foreclosure or the seizure of 
assets through receivership proceedings. It allows the debtor to find a plan that 
will enable it to meet the demands of its creditors through refinancing with new 
lending, equity financing or the sale of the business as a going concern. This 
alternative may give the creditors of all classes a larger return and protect the 
jobs of the company's employees. 


[10] Il convient de citer également la juge Rayle qui, renvoyant elle aussi à l'arrêt In 
Re: Canadian Airlines Corp.4, écrit ce qui suit dans Syndicat des employées et 
employés de CFAP-TV (TQS-Québec), section locale 3946 du Syndicat canadien de la 
fonction publique c. TQS inc.5 : 


[21] Compte tenu du vaste pouvoir discrétionnaire que la LACC confère au 
juge de la Cour supérieure, l'appel n'est possible que sur permission et 
permission ne sera accordée que si l'appel soulève une question sérieuse et 
d'intérêt général.   […] 


[11] Dans le même sens, voir : 3915611 Canada Inc. c. Eicon Networks Corporation6; 
Highland Capital Management, L.P. (Arrangement relatif à)7, paragr. 10 et 11; Highland 
Capital Management c. Uniforêt Inc.8, paragr. 12 et 13; Re Liberty Oil & Gas Ltd.9, 
paragr. 15 et 16 ; Arrangement relatif à Papiers Gaspésia inc.10; Papiers Gaspésia inc. 


                                            
4  (2000), 19 C.B.R. (4th) 33 (Alb. C.A.). 
5  2008 QCCA 1429, J.E. 2008-1578 (requête pour autorisation de pourvoi à la Cour suprême rejetée, 


12 février 2009, 32836). 
6  C.A.M. 500-09-012346-029, 11 juin 2002 (C.A.). 
7  J.E. 2003-5 (C.A.). 
8  J.E. 2003-1595 (C.A., requête pour autorisation de pourvoi à la Cour suprême du Canada rejetée, 19 


février 2004, 29969). 
9  2003 ABCA 158, 2003 Carswell Alta 684 (Alb. C.A.). 
10  C.A.M. 500-09-015065-048, 25 novembre 2004. 
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(Arrangement relatif à)11, paragr. 4 et 5; 9145-7978 Québec inc. (Arrangement relatif 
à)12, paragr. 2; Parc industriel Laprade inc. c. Conporec inc.13, paragr. 12 et 13. 


* * 
[12] J'estime que la demande de permission d'appeler du requérant ne remplit pas 
les conditions énoncées par la jurisprudence. 


* * 
[13] Le juge de première instance est familier avec le dossier du plan d'arrangement 
soumis par l'intimée : c'est lui qui a accordé l'ordonnance initiale et qui, depuis, s'occupe 
de l'affaire et en assure le suivi. 
[14] Son jugement du 17 décembre a été rendu après que la preuve eût été 
présentée par les parties. Le requérant figure au nombre des témoins entendus. Le juge 
a également, ainsi qu'il le note au paragraphe 7 de son jugement, pris connaissance du 
recours en oppression et en dommages-intérêts intenté par le requérant. Or, tout cela 
ayant été considéré, le juge conclut ce qui suit au paragraphe 18 de son jugement : 


[18] Pour des motifs évidents, l'intervenant préférerait sûrement que la 
compagnie fasse faillite, cela lui permettrait de continuer ses recours civils contre 
des tiers. Donner raison à l'intervenant lui donnerait un droit de veto et plongerait 
la débitrice en faillite de façon inévitable. 


[15] Cette lecture des intentions du requérant est confirmée par sa requête pour 
permission d'appeler : l'objectif principal qui en ressort est celui de la préservation du 
recours qu'il a institué contre l'intimée, ses coactionnaires et les administrateurs de 
l'intimée. Sa thèse générale, comme on l'a vu au paragraphe [2], supra, est la suivante : 
le plan d'arrangement proposé par l'intimée n'obéit pas à des objectifs légitimes, mais 
serait une façon de faire obstacle au recours en oppression et dommages-intérêts qu'il 
a intenté. 
[16] Or, à première vue, rien de ce qu'a soumis le requérant au soutien de sa requête 
n'appuie cette prétention que le juge de première instance n'a pas retenue. La requête 
pour permission d'appeler ignore par ailleurs largement et ne conteste pas 
véritablement certaines déterminations factuelles du juge de première instance, qui sont 
pourtant cruciales à l'issue du débat. Ainsi, en va-t-il des constats suivants du juge, au 
sujet du risque de faillite imminente qui guette l'intimée (risque rappelé par ailleurs au 
paragraphe 18 du jugement, précité) : 


[9] La compagnie débitrice est insolvable. Dans l'état actuel du dossier le 
capital-actions de celle-ci ne vaut rien. Le tribunal est convaincu qu'en cas de 
faillite, les créanciers ordinaires ne recevraient absolument rien. Le tribunal est 
préoccupé par les 60 employés qui risquent de perdre leurs emplois si le plan 
d'arrangement n'est pas approuvé. Les employés ont accepté de faire des 
concessions importantes pour sauver la compagnie. Nous sommes en crise 


                                            
11  J.E. 2005-75 (C.A.). 
12  2007 QCCA 769, B.E. 2007BE-716. 
13  [2008] R.J.Q. 2590 (C.A.). 







500-09-020313-102  PAGE : 6 
 


économique. Cette crise touche particulièrement le domaine de l'aéronautique. 
Le temps des Fêtes n'est sûrement pas le moment idéal pour tenter de se 
retrouver un emploi. 


[10] Le tribunal croit que la débitrice est vouée à une mort certaine si le plan 
n'est pas approuvé avant le 31 décembre. Pratt & Whitney, qui est presque 
l'unique cliente de la débitrice, risque de s'approvisionner ailleurs si le plan ne 
passe pas. D'autre part, elle s'est engagée à continuer à faire affaire avec la 
débitrice ce qui pourrait assurer la survie de celle-ci, du moins à court terme. 
[Soulignements ajoutés.] 


[17] Il appert de tout ce qui précède que le requérant ne poursuit par son appel que 
des intérêts personnels, sans portée générale, qui ne sont susceptibles d'avantager ni 
les créanciers (qui perdront tout en cas de faillite, selon le juge de première instance) ni, 
il va sans dire, l'intimée. Il paraît en outre peu probable que la faillite avantage même le 
requérant, si ce n'est que son recours en oppression (dont les chances de succès sont 
impossibles à établir) pourra subsister contre ceux qu'il a poursuivis en même temps 
que l'intimée. En ce sens, l'appel ne répond pas au second des critères à considérer 
aux fins d'une permission d'appeler (« the point raised is of significance to the action 
itself »). Plutôt, l'appel «  will unduly hinder the progress of the action » et il fera en sorte 
que se matérialise le péril dans lequel se trouvent l'intimée et ses autres créanciers. 
[18] On ne peut bien sûr pas reprocher au requérant de chercher à protéger ses 
intérêts, mais il ne paraît pas opportun de lui accorder la permission d'appeler dans ces 
circonstances et cela seulement justifierait de rejeter sa requête. 
[19] Il convient néanmoins de se pencher sur les moyens particuliers qu'invoque le 
requérant. 
[20] La « priorité » accordée aux employés. Le requérant plaide ici l'illégalité des 
dispositions du plan d'arrangement qui confèrent aux employés un avantage analogue à 
celui qu'édicte l'alinéa 136(1)d) L.f.i. Voici les dispositions pertinentes du plan 
d'arrangement : 


Article 1.1 Définitions 
[…] 


« Réclamation Privilégiée » : désigne les réclamations des employés actuels et 
anciens de la Débitrice pour des sommes égales à celles qu'il seraient en droit 
de recevoir en application de l'alinéa 136(1)d) de la LFI si la Débitrice avait fait 
faillite à la date à laquelle l'Ordonnance Initiale fut rendue et, d'autre part, pour le 
montant des gages, salaires, commission ou autre rémunération pour services 
fournis entre cette date et celle où l'Ordonnance sera rendue; 


[…] 


Article 3.2 Distribution du Montant à Distribuer 
Aux termes du présent Plan, il sera pourvu aux Réclamations Admissibles aux 
Distributions des Créanciers en la manière et selon l'ordre de priorité suivant : 
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3.2.1 Une première Distribution sera effectuée, à même le Montant à 
Distribuer, à la Date de distribution, afin d'acquitter : 


a) Les Réclamations Privilégiées jusqu'à concurrence de deux mille 
dollars (2 000 $) par Créancier; puis 


b) Les Réclamations Fiscales relativement aux montants qui étaient 
impayés au moment de la demande d'émission de l'Ordonnance 
initiale et qui sont de nature à faire l'objet d'une Réclamation aux 
termes d'une des dispositions suivantes : 


(i)  le paragraphe 224(1.2) de la Loi de l'impôt sur le revenu; 


(ii)  toute disposition du Régime de pensions du Canada ou de la Loi 
sur l'assurance-emploi qui renvoie au paragraphe 224(1.2) de la Loi 
de l'impôt sur le revenu et qui prévoit la perception d'une cotisation, 
au sens du Régime de pensions du Canada, ou d'une cotisation 
ouvrière ou d'une cotisation patronale, au sens de la Loi sur 
l'assurance-emploi, et des intérêts, pénalités ou autres montants y 
afférents; 


(iii)  toute disposition législative provinciale dont l'objet est semblable 
à celui du paragraphe 224(1.2) de la Loi de l'impôt sur le revenu, ou 
qui renvoie à ce paragraphe, dans la mesure où elle prévoit la 
perception d'une somme, et des intérêts, pénalités ou autres 
montants y afférents, qui : 


A) soit a été retenue par une personne sur un paiement 
effectué à une autre personne, ou déduite d'un tel paiement, et 
se rapporte à un impôt semblable, de par sa nature, à l'impôt 
sur le revenu auquel les particuliers sont assujettis en vertu de 
la Loi de l'impôt sur le revenu, 


B) soit est de même nature qu'une cotisation prévue par le 
Régime de pensions du Canada, si la province est « une 
province instituant un régime général de pensions » au sens 
du paragraphe 3(1) de cette loi et si la loi provinciale institue 
un « régime provincial de pensions » au sens de ce 
paragraphe; puis 


c) les Réclamations Admissibles aux Distributions jusqu'à concurrence 
de deux mille cinq cents dollars (2 500 $) par Créancier; 


3.2.2 À l'occasion de cette première Distribution, le solde du Montant à 
Distribuer à la suite du versement des sommes mentionnées au paragraphe 
3.2.1 des présentes sera distribué aux Créanciers afin d'acquitter le paiement au 
prorata de la portion des Réclamations Admissibles aux Distributions supérieure 
à deux mille cinq cents dollars (2 500 $) par Créancier; 


3.2.3 Une seconde Distribution sera effectuée si dans les six (6) mois de la 
Date de prise d'effet, DCR signe avec un tiers une entente visant la vente de 
toute ou partie des actions du capital de la Débitrice émises aux termes des 
Clauses de réorganisation pour un montant supérieur à 850 000 $; 
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3.2.4 La seconde Distribution sera d'un montant égal à 75 % du prix de vente 
des actions mentionnées au paragraphe 3.2.3 des présentes auquel prix de 
vente sera déduit un montant de 850  000 $ et sera effectuée dans les trois mois 
suivant toutes telles transactions afin d'acquitter le paiement au prorata de la 
portion des Réclamations Admissibles aux Distributions qui n'a pas été acquittée 
lors de la première Distribution; 


[21] S'il est exact que la L.a.c.c., telle qu'en vigueur à l'époque pertinente, c'est-à-dire 
avant le 18 septembre 2009, ne prévoit pas qu'un tel avantage soit reconnu par le plan 
d'arrangement, elle n’interdit pas qu'il le soit. Ainsi que le rappelle le juge Farley dans 
Re Air Canada (2004), 2 C.B.R. (5th) 4 (Ont. S.C.J.) : 


6 The Trade creditors also submit that as among the unsecured debt, as 
the unsecured SP Debt is subordinated to Senior Indebtedness (also unsecured), 
then the doctrine of subordination requires that the SP Debt be subordinated to 
all unsecured debt — (that is, not only the Senior Indebtedness but also all 
unsecured debt). They rely upon what they say is a “fundamental principle of 
Canadian insolvency law that, excepting only specifically enumerated preferred 
creditors, all unsecured creditors are entitled to pro rata distribution” and that this 
principle is reflected in s. 141 of the Bankruptcy and Insolvency Act (“BIA”) : 


S. 141 Subject to this Act, all claims proved in a bankruptcy shall be 
paid rateably. 


However, this is a CCAA insolvency proceeding not a BIA one. The 
jurisprudence in CCAA proceedings is that any plans of arrangement are treated 
as contracts amongst the parties (including the minority voting against) and that 
the court in a sanction hearing will review the creditor approved plan to see if it is 
fair, reasonable and equitable, wherein equitable does not necessarily mean 
equal. See Alternative Fuel Systems inc. v. Remington Development Corp., 
[2004] A.J. No. 60, 2004 ABCA 31; Re Sammi Atlas Inc. (1998), 3 C.B.R. (4th) 
171 (Ont. Gen. Div.). 


[22] Le contexte de cette affaire était autre, s'agissant d'un accord de subordination, 
mais le propos est transposable à l'espèce. Or, le juge de première instance a 
considéré ici que le plan et l'avantage (limité) conféré aux employés étaient justes, 
raisonnables et équitables, et ce, en raison des sacrifices importants consentis par ces 
employés : 


[15] Le tribunal ne croit pas que c'est ce que la débitrice a fait. Elle a fait une 
offre qui avantage les employés certes, mais cela ne crée pas une priorité en 
tant que telle. Les arrangements que peuvent convenir les créanciers s'arrêtent 
là où l'imagination peut aller. Il n'y a rien qui interdit ce qui est offert aux 
employés. D'ailleurs, il faut noter que ceux-ci ont fait des concessions énormes 
pour sauver l'entreprise. 


[23] Le requérant ne fait pas voir ce en quoi cette détermination serait erronée au 
point de justifier une éventuelle intervention de la Cour. 
[24] On pourrait ajouter qu'il ne paraît pas a priori déraisonnable qu'un plan 
d'arrangement prévoit ce genre d'avantage au bénéfice des employés dans la mesure 
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où ce même avantage leur reviendra automatiquement, de par la L.f.i., en cas de faillite. 
Ce n'est évidemment pas dire qu'il faut importer dans la L.a.c.c. toutes les mesures 
propres à la L.f.i., mais un plan régi par la première peut, dans le respect de l'économie 
générale de la loi, s'inspirer de la seconde ou y emprunter, si les circonstances s'y 
prêtent. 
[25] Dans un autre ordre d'idées, il faut constater que la question de savoir si ce 
genre d'avantage est légal ou approprié dans le cadre d'un plan d'arrangement est 
devenue largement caduque puisque, depuis le 18 septembre 2009, la L.a.c.c. prévoit 
ce qui suit en son paragraphe 6(5) : 


6. […] 
(5) Le tribunal ne peut homologuer la transaction ou l’arrangement que si, à 
la fois : 


  a) la transaction ou l’arrangement prévoit le paiement aux employés actuels et 
anciens de la compagnie, dès son homologation, de sommes égales ou 
supérieures, d’une part, à celles qu’ils seraient en droit de recevoir en application 
de l’alinéa 136(1)d) de la Loi sur la faillite et l’insolvabilité si la compagnie avait 
fait faillite à la date à laquelle des procédures ont été introduites sous le régime 
de la présente loi à son égard et, d’autre part, au montant des gages, salaires, 
commissions ou autre rémunération pour services fournis entre la date de 
l’introduction des procédures et celle de l’homologation, y compris les sommes 
que le voyageur de commerce a régulièrement déboursées dans le cadre de 
l’exploitation de la compagnie entre ces dates; 


  b) il est convaincu que la compagnie est en mesure d’effectuer et effectuera 
les paiements prévus à l’alinéa a). 


[26] Cela étant, il ne paraît pas opportun de soumettre à la Cour une question que le 
législateur a désormais résolue. 
[27] La classification des créanciers. Si l'on comprend bien le jugement de 
première instance, le requérant a d'abord plaidé que Capital Régional et Coopératif 
Desjardins, créancière chirographaire, aurait dû, aux fins du vote des créanciers, être 
placée dans une catégorie à part, en tant que titulaire de débentures susceptibles d'être 
converties en actions. Le juge n'a pas retenu cette prétention, estimant que : 


[14] Le tribunal croit que la classification a valablement été faite. Le souhait de 
l'intervenant que Desjardins soit mis dans une classe à part n'a pas de mérite. 
Tous les créanciers ordinaires ont voté ensemble. Bien que certains puissent 
avoir plus d'intérêts à l'approbation de la proposition cela ne justifie pas de créer 
des classes distinctes. 


[28] En appel, le requérant voudrait maintenant faire valoir que les employés, d'une 
part, en raison de l'avantage que leur confère le plan, les fournisseurs, d'autre part, et, 
enfin, Capital Régional et Coopératif Desjardins ainsi que Desjardins Capital de 
Développement Estrie inc. auraient dû former trois groupes distincts et qu'il était 
inapproprié de les faire voter tous ensemble : ce sont peut-être tous des créanciers 
ordinaires, mais cela ne leur confère pas une communauté d'intérêts telle qu'on puisse 
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les regrouper dans la même catégorie. Au contraire, « [l]es employés, les fournisseurs 
et les détenteurs de débentures n'ont pas les mêmes intérêts légaux » (paragr. 103 de 
la requête pour permission d'appeler), « [l]es discussions quant à l'approbation du plan 
ne pouvaient donc se tenir convenablement entre les employés, les fournisseurs et les 
détenteurs de débentures, l'intérêt et le statut légal de chacun étant beaucoup trop 
différents » (paragr. 111) et « même en présence d'intérêts légaux similaires, il aurait 
été nécessaire de les séparer considérant que le plan les traite différemment » (paragr. 
112). 
[29] Sans égard au changement d'orientation de l'argument du requérant, je ne crois 
pas que la question ainsi soulevée mérite d'être soumise à la Cour et présente un 
intérêt pour la pratique : les critères relatifs à la classification des créanciers aux fins du 
vote sont connus et bien établis14, une jurisprudence abondante existe sur le sujet et la 
seule tâche dont la Cour serait en réalité saisie consisterait à vérifier si le juge de 
première instance a appliqué correctement ces règles aux faits particuliers de l'espèce. 
En l'absence de toute question de portée générale ou de principe, ce moyen d'appel ne 
peut justifier que la permission soit ici accordée. 
[30] Le requérant, il est vrai, affirme qu'« [i]l est évident de la preuve administrée que 
le regroupement des différents créanciers en une seule catégorie ne visait qu'à noyer le 
vote de l'Appelant et offrir un veto à CRCD » (paragr. 120 de la requête pour permission 
d'appeler). Cette affirmation participe de la thèse générale du requérant, exposée plus 
haut, thèse que le juge de première instance, preuve ouïe, n'a pas retenue. Il s'agit, là 
encore, d'une question de fait et le requérant, sauf à l'alléguer, ne fait pas voir ce en 
quoi la conclusion du juge à cet égard serait potentiellement entachée d'une erreur 
manifeste et dominante qui appellerait l'intervention de la Cour. 
[31] Le caractère déraisonnable et inéquitable du plan et la coercition indue 
d'un créancier minoritaire. Je n'insisterai pas sur ce moyen, qui se situe dans le droit 
fil de la même thèse générale du requérant et ne justifie pas que la permission 
d'appeler soit accordée. Encore une fois, il s'agit d'une question de fait (ou, au mieux, 
de fait et de droit), que le juge a considérée, concluant que le requérant n'était pas 
victime d'une manœuvre illégale ou inéquitable orchestrée par les principaux 
défendeurs à l'action en oppression, mais qu'il cherchait plutôt à provoquer la faillite de 
l'intimée, et ce, afin de conserver son recours (au moins pour partie, contre certains des 
défendeurs). Les arguments énoncés dans la requête pour permission d'appeler ne 
soulèvent pas véritablement d'erreur manifeste et dominante à cet égard et le requérant 
invite plutôt la Cour à reprendre de novo le débat de première instance. Ceci ne saurait 
justifier que la permission d'appeler soit accordée15. 


                                            
14  Voir par exemple la synthèse qu'en font les ouvrages suivants : Janis SARRA, Rescue! The 


Companies’ Creditors Arrangemenet Act, Toronto, Thomson Carswell, 2007, p. 233-239; E. Patrick 
SHEA, BIA, CCAA & WEPPA. A Guide to the New Bankruptcy & Insolvency Regime, Markham, Ont., 
LexisNexis Canada Inc., 2009, p. 60-63; Lloyd W. HOULDEN, Geoffrey B. MORAWETZ & Janis P. 
SARRA, The 2010 Annotated Bankruptcy and Insolvency Act, Toronto, Carswell, 2010, N§149 et 
N§150. 


15  Par analogie, voir : Highland Capital Management c. Uniforêt Inc., voir supra, note 8, paragr. 18. 
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[32] Les quittances. L'article 7.2 du plan d'arrangement approuvé par le juge de 
première instance comporte les dispositions suivantes : 


Article 7.2 Quittances 
À la Date de prise d’effet, la Débitrice et/ou les autres Personnes nommées ci-
dessous bénéficieront des quittances et des renonciations suivantes, lesquelles 
prendront effet à l’Heure de prise d’effet : 


7.2.1 Une quittance complète, finale et définitive des Créanciers quant à toute 
Réclamation contre la Débitrice et une renonciation des Créanciers à 
exercer tout droit personnel ou réel à l’égard des Réclamations; 


7.2.2 Une quittance complète, finale et définitive des Créanciers quant à toute 
réclamation, autre qu’une réclamation visée au paragraphe 5.1(2) LACC, 
qu’ils ont ou pourraient avoir, directement ou indirectement, contre les 
administrateurs, dirigeants, employés ou autres représentants ou 
mandataires de la Débitrice en raison ou à l’égard d’une Réclamation 
Visée et une renonciation des Créanciers à exercer tout droit personnel 
ou réel à l’égard de toute telle réclamation; 


7.2.3 Une quittance complète, finale et définitive des Créanciers quant à toute 
réclamation qu’ils ont ou pourraient avoir, directement ou indirectement, 
contre DCR et Fortin, de même que leurs dirigeants, administrateurs, 
directeurs, employés, conseillers financiers, conseillers juridiques, 
banquiers d’affaires, consultants, mandataires et comptables actuels et 
passés respectifs à l’égard de l’ensemble des demandes, réclamations, 
actions, causes d’action, demandes reconventionnelles, poursuites, 
dettes, sommes d’argent, comptes, engagements, dommages-intérêts, 
décisions, jugements, dépenses, saisies, charges et autres 
recouvrements au titre d’une créance, d’une obligation, d’une demande 
ou d’une cause d’action de quelque nature que ce soit qu’un Créancier 
pourrait avoir le droit de faire valoir à l’encontre de DCR ou Fortin; 


7.2.4 Une quittance complète, finale et définitive des Créanciers quant à toute 
réclamation qu’ils ont ou pourraient avoir, directement ou indirectement, 
contre la Débitrice ou le Contrôleur ou leurs administrateurs, dirigeants, 
employés ou autres représentants ou mandataires ainsi que leurs 
conseillers juridiques à l’égard de toute mesure prise ou omission faite de 
bonne foi dans le cadre des Procédures ou de la préparation et la mise 
en œuvre du Plan ou de tout contrat, effet, quittance ou autre convention 
ou document créé ou conclu, ou de toute autre mesure prise ou omise 
relativement aux Procédures ou au Plan, étant entendu qu’aucune 
disposition du présent paragraphe ne limite la responsabilité d’une 
Personne à l’égard d’une faute relativement à une obligation 
expressément formulée qu’elle a aux termes du Plan ou aux termes de 
toute convention ou autre document conclu par cette Personne après la 
Date de détermination ou conformément aux modalités du Plan, ni à 
l’égard du manquement à un devoir de prudence envers quelque autre 
Personne et survenant après la Date de prise d’effet. À tous égards, la 
Débitrice et le Contrôleur et leurs employés, dirigeants, administrateurs, 
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mandataires et conseillers respectifs ont le droit de s’en remettre à l’avis 
de conseillers juridiques relativement à leurs obligations et 
responsabilités aux termes du Plan; et 


7.2.5 Une quittance complète, finale et définitive de la Débitrice quant à toute 
réclamation qu’elle a ou pourrait avoir, directement ou indirectement, 
contre ses administrateurs, dirigeants et employés. 


[33] Les quittances prévues aux clauses 7.2.1 et 7.2.4 sont standard et le requérant, 
qui ne s'en prend pas à la clause 7.2.5, vise surtout la quittance prévue par la clause 
7.2.3, qui libère DCR (acronyme désignant Capital Régional et Coopératif Desjardins et 
Desjardins Capital de Développement Estrie inc.) et Denis Fortin de toute réclamation 
qu'un créancier de l'intimée pourrait faire valoir contre eux pour quelque cause que ce 
soit. La requête pour permission d'appeler, à ce sujet, expose notamment que : 


145. Le litige entre CRCD et l'Appelant quant au rachat de ses actions en date 
du 28 février 2006 ne peut être éliminé du simple fait que CRDC contribue au 
plan d'arrangement de l'Intimée; 


146. Une quittance générale et finale au bénéfice de Fortin n'a également rien 
à voir avec les activités de l'Intimée. 


147.  D'ailleurs, Fortin agissait comme administrateur de l'entreprise et il est 
notamment poursuivi pour oppression par l'Appelant. 


148. Or, la Loi sur les arrangements avec les créanciers des compagnies limite 
les quittances et ne permet pas de couvrir une telle réclamation par quittance.16 


[34] L'article 5.1 L.a.c.c prévoit que : 


5.1 (1) La transaction ou l’arrangement 
visant une compagnie débitrice peut 
comporter, au profit de ses créanciers, 
des dispositions relativement à une 
transaction sur les réclamations contre 
ses administrateurs qui sont antérieures 
aux procédures intentées sous le régime 
de la présente loi et visent des 
obligations de celle-ci dont ils peuvent 
être, ès qualités, responsables en droit. 


(2) La transaction ne peut toutefois viser 
des réclamations portant sur des droits 
contractuels d’un ou de plusieurs 
créanciers ou fondées sur la fausse 
représentation ou la conduite injustifiée 
ou abusive des administrateurs. 


(3) Le tribunal peut déclarer qu’une 
réclamation contre les administrateurs ne 
peut faire l’objet d’une transaction s’il est 


5.1 (1) A compromise or arrangement 
made in respect of a debtor company may 
include in its terms provision for the 
compromise of claims against directors of 
the company that arose before the 
commencement of proceedings under this 
Act and that relate to the obligations of the 
company where the directors are by law 
liable in their capacity as directors for the 
payment of such obligations. 


(2) A provision for the compromise of 
claims against directors may not include 
claims that 


(a) relate to contractual rights of one or 
more creditors; or 


(b) are based on allegations of 
misrepresentations made by directors to 
creditors or of wrongful or oppressive 


                                            
16  Voir aussi les paragr. 142, 143 et 152 de la requête pour permission d'appeler. 
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convaincu qu’elle ne serait ni juste ni 
équitable dans les circonstances. 


(4) Si tous les administrateurs 
démissionnent ou sont destitués par les 
actionnaires sans être remplacés, 
quiconque dirige ou supervise les 
activités commerciales et les affaires 
internes de la compagnie débitrice est 
réputé un administrateur pour 
l’application du présent article. 


 


conduct by directors. 
(3) The court may declare that a claim 
against directors shall not be 
compromised if it is satisfied that the 
compromise would not be fair and 
reasonable in the circumstances. 


(4) Where all of the directors have 
resigned or have been removed by the 
shareholders without replacement, any 
person who manages or supervises the 
management of the business and affairs 
of the debtor company shall be deemed to 
be a director for the purposes of this 
section. 


[Soulignements ajoutés.] 


[35] Dans la mesure où la clause 7.2.3 du plan d'arrangement doit être lue en 
conjonction avec la clause 7.2.2, qui comporte justement une réserve conforme en tous 
points au paragr. 5.1(2) L.a.c.c.17, la contestation du requérant paraît à première vue 
sans objet quant aux administrateurs de l'intimée, dont Denis Fortin, un des 
administrateurs et des défendeurs à l'action en oppression. 
[36] Voici par ailleurs ce qu'écrit le juge de première instance à propos des 
quittances : 


[16] Pour ce qui est de l'argument concernant la réorganisation du capital-
actions ainsi que la possibilité d'accorder des quittances en faveur des tiers, le 
tribunal fait sien le plan d'argumentation présenté par la débitrice. 
[Soulignement ajouté.] 


[37] Or, devant la Cour supérieure, se basant principalement sur l'arrêt de la Cour 
d'appel de l'Ontario dans A.T.B. Financial v. Metcalfe & Mansfield Alternative 
Invesments II Corp.18, l'intimée faisait à cet égard valoir que la quittance en faveur de 
DCR était légale et appropriée en l'espèce, considérant que cette quittance a un lien 
raisonnable avec la réorganisation proposée19. Dans l'argumentaire écrit remis au juge 
de première instance, l'intimée citait les passages suivants de l'arrêt Metcalfe20 :  


                                            
17  Ce n'était pas le cas dans l'affaire Papiers Gaspésia inc. (Arrangement relatif à), B.E. 2005BE-85 


(C.S.), paragr. 35 à 48, et le juge Chaput, tout en reconnaissant la possibilité d'inclure au plan 
d'arrangement des quittances envers les tiers, exclut une quittance non conforme à l'article 5.1 
L.a.c.c. Sur l'impossibilité de consentir une quittance contraire à l'article 5.1, paragr. (2), L.a.c.c., voir 
aussi : Royal Penfield inc. (Syndic de), [2003] R.J.Q. 2157 (C.S.), paragr. 44 à 48. 


18  (2008), 92 O.R. (3d) 513, requête pour autorisation de pourvoi à la Cour suprême rejetée, 19 
septembre 2008, 32765. 


19  Voir la p. 26, paragr. 112, du plan d'argumentation déposé par l'intimée devant la Cour supérieure. 
Voir aussi p. 31, paragr. 127 à 130. 


20  Ibid., p. 27, paragr. 113. 
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[113] At para. 71 above I recited a number of factual findings the application 
judge made in concluding that approval of the Plan was within his jurisdiction 
under the CCAA and that it was fair and reasonable. For convenience, I reiterate 
them here — with two additional findings — because they provide an important 
foundation for his analysis concerning the fairness and reasonableness of the 
Plan. The application judge found that: 


a) The parties to be released are necessary and essential to the restructuring of 
the debtor; 


b) The claims to be released are rationally related to the purpose of the Plan and 
necessary for it; 


c) The Plan cannot succeed without the releases; 


d) The parties who are to have claims against them released are contributing in a 
tangible and realistic way to the Plan; 


e) The Plan will benefit not only the debtor companies but creditor Noteholders 
generally; 


f) The voting creditors who have approved the Plan did so with knowledge of the 
nature and effect of the releases; and that, 


g) The releases are fair and reasonable and not overly broad or offensive to 
public policy. 


[38] Manifestement, le juge de première instance a estimé que la quittance dont DCR 
est bénéficiaire selon la clause 7.2.3 du plan d'arrangement répondait à ces exigences. 
[39] Le plan d'argumentation produit par l'intimée devant la Cour supérieure et, de 
même, le plan d'argumentation déposé aux fins du présent débat citent aussi, entre 
autres, l'affaire Muscletech Research and Development Inc.21, où l'on reconnaît la 
possibilité, dans le cadre d'un arrangement régi par la L.a.c.c de stipuler une quittance 
en faveur du tiers qui finance la restructuration de l'entreprise débitrice22. Or, c'est 
précisément, en l'espèce, le cas de DCR, qui versera une somme considérable afin de 
soutenir la réorganisation des affaires de l'intimée dans le cadre du plan d'arrangement. 
[40] Il n'est pas inutile de reproduire ici quelques-uns des passages de l'affaire 
Muscletech : 


[7] With respect to the relief sought relating to Claims against Third Parties, 
the position of the Objecting Claimants appears to be that this court lacks 
jurisdiction to make any order affecting claims against third parties who are not 
applicants in a CCAA proceeding. I do not agree. In the case at bar, the whole 
plan of compromise which is being funded by Third Parties will not proceed 
unless the plan provides for a resolution of all claims against the Applicants and 
Third Parties arising out of "the development, advertising and marketing, and 
sale of health supplements, weight loss and sports nutrition or other products by 


                                            
21  (2006), 25 C.B.R. (5th) 231 (Ont. S.C.J.). 
22  Voir p. 30, paragr. 123,  du plan d'argumentation de l'intimée devant la Cour supérieure, voir p. 40, 


paragr. 183 du plan d'argumentation de l'intimée en opposition à la requête pour permission 
d'appeler. 
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the Applicants or any of them" as part of a global resolution of the litigation 
commenced in the United States. In his Endorsement of January 18, 2006, 
Farley J. stated: 


the Product Liability system vis-à-vis the Non-Applicants appears to be in 
essence derivative of claims against the Applicants and it would neither be 
logical nor practical/functional to have that Product Liability litigation not be dealt 
with on an all encompassing basis. 


[8] Moreover, it is not uncommon in CCAA proceedings, in the context of a 
plan of compromise and arrangement, to compromise claims against the 
Applicants and other parties against whom such claims or related claims are 
made. In addition, the Claims Resolution Order, which was not appealed, clearly 
defines Product Liability Claims to include claims against Third Parties and all of 
the Objecting Claimants did file Proofs Of Claim settling out in detail their claims 
against numerous Third Parties. 


[9] It is also, in my view, significant that the claims of certain of the Third 
Parties who are funding the proposed settlement have against the Applicants 
under various indemnity provisions will be compromised by the ultimate Plan to 
be put forward to this court. That alone, in my view, would be a sufficient basis to 
include in the Plan, the settlement of claims against such Third Parties. The 
CCAA does not prohibit the inclusion in a Plan of the settlement of claims against 
Third Parties. In Canadian Airlines Corp., Re (2000), 20 C.B.R. (4th) 1 (Alta. 
Q.B.), Paperney J. stated at p. 92: 


While it is true that section 5.2 of the CCAA does not authorize a release of 
claims against third parties other than directors, it does not prohibit such 
releases either. The amended terms of the release will not prevent claims from 
which the CCAA expressly prohibits release. 


[Soulignements ajoutés.] 


[41] Ultérieurement, la Cour supérieure de justice de l'Ontario, dans une décision 
rendue dans le même dossier en 2007, écrira que : 


[20] A unique feature of this Plan is the Releases provided under the Plan to 
Third Parties in respect of claims against them in any way related to "the 
research, development, manufacture, marketing, sale, distribution, application, 
advertising, supply, production, use or ingestion of products sold, developed or 
distributed by or on behalf of" the Applicants (see Article 9.1 of the Plan). It is 
self-evident, and the Subject Parties have confirmed before this court, that the 
Contributed Funds would not be established unless such Third Party Releases 
are provided and accordingly, in my view it is fair and reasonable to provide such 
Third Party releases in order to establish a fund to provide for distributions to 
creditors of the Applicants. With respect to support of the Plan, in addition to 
unanimous approval of the Plan by the creditors represented at meetings of 
creditors, several other stakeholder groups support the sanctioning of the Plan, 
including Iovate Health Sciences Inc. and its subsidiaries (excluding the 
Applicants) (collectively, the "Iovate Companies"), the Ad Hoc Committee of 
MuscleTech Tort Claimants, GN Oldco, Inc. f/k/a General Nutrition Corporation, 
Zurich American Insurance Company, Zurich Insurance Company, HVL, Inc. and 
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XL Insurance America Inc. It is particularly significant that the Monitor supports 
the sanctioning of the Plan. 


[21] With respect to balancing prejudices, if the Plan is not sanctioned, in 
addition to the obvious prejudice to the creditors who would receive nothing by 
way of distribution in respect of their claims, other stakeholders and Third Parties 
would continue to be mired in extensive, expensive and in some cases conflicting 
litigation in the United States with no predictable outcome. 


[…] 


[23] The representative Plaintiffs opposing the sanction of the Plan do not 
appear to be rearguing the basis on which the class claims were disallowed. 
Their position on this motion appears to be that the Plan is not fair and 
reasonable in that, as a result of the sanction of the Plan, the members of their 
classes of creditors will be precluded as a result of the Third Party Releases from 
taking any action not only against MuscleTech but against the Third Parties who 
are defendants in a number of the class actions. I have some difficulty with this 
submission. As stated above, in my view, it must be found to be fair and 
reasonable to provide Third Party Releases to persons who are contributing to 
the Contributed Funds to provide funding for the distributions to creditors 
pursuant to the Plan. Not only is it fair and reasonable; it is absolutely essential. 
There will be no funding and no Plan if the Third Party Releases are not 
provided. The representative Plaintiffs and all the members of their classes had 
ample opportunity to submit individual proofs of claim and have chosen not to do 
so, except for two or three of the representative Plaintiffs who did file individual 
proofs of claim but withdrew them when asked to submit proof of purchase of the 
subject products. Not only are the claims of the representative Plaintiffs and the 
members of their classes now barred as a result of the Claims Bar Order, they 
cannot in my view take the position that the Plan is not fair and reasonable 
because they are not participating in the benefits of the Plan but are precluded 
from continuing their actions against MuscleTech and the Third Parties under the 
terms of the Plan. They had ample opportunity to participate in the Plan and in 
the benefits of the Plan, which in many cases would presumably have resulted in 
full reimbursement for the cost of the product and, for whatever reason, chose 
not to do so. 


[…]23 
[Soulignements ajoutés.] 


[42] Dans le même sens, on pourra consulter la décision de la Cour supérieure dans 
Charles-Auguste Fortier inc. (Arrangement relatif à)24, qui fait une étude approfondie de 
la question et conclut à l'opportunité d'une quittance en faveur de la caution de la 
société débitrice, caution qui joue un rôle central dans la réorganisation des affaires de 
celle-ci et sans le concours de laquelle le plan échouera. 
[43] La situation de l'espèce est analogue : DCR injectera des sommes substantielles 
dans la réorganisation de l'intimée en vertu du plan d'arrangement, ce qu'elle ne fera 
                                            
23  Muscletech Research & Development Inc., Re (2007) 30 C.B.R. (5th) 59 (Ont. S.C.J.). 
24  2008 QCCS 5388, J.E. 2009-9. 
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pas si elle ne peut bénéficier de la quittance prévue par la clause 7.2.3. La requête pour 
permission d'appeler et les observations présentées à l'audience ne permettent pas de 
conclure que le requérant conteste ce fait ou conteste l'absence d'une autre source de 
financement, son argument étant plutôt que cette quittance est sans lien avec les 
activités de l'entreprise. Avec égards, cet argument ne peut être retenu et, à mon avis, il 
n'a pas de chance raisonnable de succès devant cette Cour. La permission d'appeler 
ne saurait donc, sur le fondement de ce moyen, être accordée. 


* * 
[44] POUR CES MOTIFS, 
[45] La requête pour permission d'appeler est REJETÉE, avec dépens. 
 


  
 MARIE-FRANCE BICH, J.C.A. 
 
Me Sylvain Racette 
Bélanger Sauvé 
Pour le requérant 
 
Me Alain Tardif 
Me Isabelle Vendette 
McCarthy Tétreault 
Pour l’intimée 
 
Date d’audience : le 2 février 2010 
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Pierre R. Lavigne and Frank Bennett, for the Quebec '86-90 Hepatitis C Claimants.
Pamela Huff and Bonnie Tough, for the 1986-1990 Haemophiliac Hepatitis C Claimants.
Harvin Pitch and Kenneth Arenson, for the 1986-1990 Hepatitis C Class Action Claimants.
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C.H. Freeman, for the Blood Trac Systems.


BLAIR J. (endorsement):--


Background and Genesis of the Proceedings


1 The Canadian Red Cross Society/La Société Canadienne de la Croix Rouge has sought and
obtained the insolvency protection and supervision of the Court under the Companies' Creditors
Arrangement Act ("CCAA'). It has done so with a view to putting forward a Plan to compromise its
obligations to creditors and also as part of a national process in which responsibility for the
Canadian blood supply is to be transferred from the Red Cross to two new agencies which are to
form a new national blood authority to take control of the Canadian Blood Program.


2 The Red Cross finds itself in this predicament primarily as a result of some $8 billion of tort
claims being asserted against it (and others, including governments and hospitals) by a large number
of people who have suffered tragic harm from diseases contacted as a result of a blood
contamination problem that has haunted the Canadian blood system since at least the early 1980's.
Following upon the revelations forthcoming from the wide-ranging and seminal Krever
Commission Inquiry on the Blood System in Canada, and the concern about the safety of that
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system - and indeed alarm - in the general population as a result of those revelations, the federal,
provincial and territorial governments decided to transfer responsibility for the Canadian Blood
Supply to a new national authority. This new national authority consists of two agencies, the
Canadian Blood Service and Héma-Québec.


The Motions


3 The primary matters for consideration in these Reasons deal with a Motion by the Red Cross
for approval of the sale and transfer of its blood supply assets and operations to the two agencies
and a cross-Motion on behalf of one of the Groups of Transfusion Claimants for an order dismissing
that Motion and directing the holding of a meeting of creditors to consider a counter-proposal which
would see the Red Cross continue to operate the blood system for a period of time and attempt to
generate sufficient revenues on a fee-for-blood-service basis to create a compensation fund for
victims.


4 There are other Motions as well, dealing with such things as the appointment of additional
Representative Counsel and their funding, and with certain procedural matters pertaining generally
to the CCAA proceedings. I will return to these less central motions at the end of these Reasons.


Operation of the Canadian Blood System and Evolution of the Acquisition Agreement


5 Transfer of responsibility for the operation of the Canadian blood supply system to a new
authority will mark the first time that responsibility for a nationally co-ordinated blood system has
not been in the hands of the Canadian Red Cross. Its first blood donor clinic was held in January,
1940 - when a national approach to the provision of a blood supply was first developed. Since 1977,
the Red Cross has operated the Blood Program furnishing the Canadian health system with a variety
of blood and blood products, with funding from the provincial and territorial governments. In 1981,
the Canadian Blood Committee, composed of representatives of the governments, was created to
oversee the Blood Program on behalf of the Governments. In 1991 this Committee was replaced by
the Canadian Blood Agency - whose members are the Ministers of Health for the provinces and
territories - as funder and co-ordinator of the Blood Program. The Canadian Blood Agency, together
with the federal government's regulatory agency known as BBR (The Bureau of Biologics and
Radiopharmaceuticals) and the Red Cross, are the principal components of the organizational
structure of the current Blood Supply System.


6 In the contemplated new regime, The Canadian Blood Service has been designated as the
vehicle by which the Governments in Canada will deliver to Canadians (in all provinces and
territories except Quebec) a new fully integrated and accountable Blood Supply System. Quebec
has established Héma-Québec as its own blood service within its own health care system, but
subject to federal standards and regulations. The two agencies have agreed to work together, and are
working in a co-ordinated fashion, to ensure all Canadians have access to safe, secure and adequate
supplies of blood, blood products and their alternatives. The scheduled date for the transfer of the
Canadian blood supply operations from the Red Cross to the new agencies was originally
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September 1, 1998. Following the adjournment of these proceedings on July 31st to today's date, the
closing has been postponed. It is presently contemplated to take place shortly after September 18,
1998 if the transaction is approved by the Court.


7 The assets owned and controlled by the Red Cross are important to the continued viability of
the blood supply operations, and to the seamless transfer of those operations in the interests of
public health and safety. They also have value. In fact, they are the source of the principal value in
the Red Cross's assets which might be available to satisfy the claims of creditors. Their sale was
therefore seen by those involved in attempting to structure a resolution to all of these political,
social and personal problems, as providing the main opportunity to develop a pool of funds to go
towards satisfying the Red Cross's obligations regarding the claims of what are generally referred to
in these proceedings as the "Transfusion Claimants". It appears, though, that the Transfusion
Claimants did not have much, if any, involvement in the structuring of the proposed resolution.


8 Everyone recognizes, I think, that the projected pool of funds will not be sufficient to satisfy
such claims in full, but it is thought - by the Red Cross and the Governments, in any event - that the
proceeds of sale from the transfer of the Society's blood supply assets represent the best hope of
maximizing the return on the Society's assets and thus of maximizing the funds available from it to
meet its obligations to the Transfusion Claimants.


9 This umbrella approach - namely, that the blood supply operations must be transferred to a new
authority, but that the proceeds generated from that transfer should provide the pool of funds from
which the Transfusion Claimants can, and should, be satisfied, so that the Red Cross may avoid
bankruptcy and continue its other humanitarian operations - is what led to the marriage of these
CCAA proceedings and the transfer of responsibility for the Blood System. The Acquisition
Agreement which has been carefully and hotly negotiated over the past 9 months, and the sale from
the Red Cross to the new agencies is - at the insistence of the Governments - subject to the approval
of the Court, and they are as well conditional upon the Red Cross making an application to
restructure pursuant to the CCAA.


10 The Initial Order was made in these proceedings under the CCAA on July 20th.


The Sale and Transfer Transaction


11 The Acquisition Agreement provides for the transfer of the operation of the Blood Program
from the Red Cross to the Canadian Blood Service and Héma-Québec, together with employees,
donor and patient records and assets relating to the operation of the Program on September 1, 1998.
Court approval of the Agreement, together with certain orders to ensure the transfer of clear title to
the Purchasers, are conditions of closing.


12 The sale is expected to generate about $169 million in all, before various deductions. That
sum is comprised of a purchase price for the blood supply assets of $132.9 million plus an estimated
$36 million to be paid for inventory. Significant portions of these funds are to be held in escrow
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pending the resolution of different issues; but, in the end, after payment of the balance of the
outstanding indebtedness to the T-D Bank (which has advanced a secured line of credit to fund the
transfer and re-structuring) and the payment of certain creditors, it is anticipated that a pool of funds
amounting to between $70 million and $100 million may be available to be applied against the
Transfusion Claims.


13 In substance, the new agencies are to acquire all fixed assets, inventory, equipment, contracts
and leases associated with the Red Cross Blood Program, including intellectual property,
information systems, data, software, licences, operating procedures and the very important donor
and patient records. There is no doubt that the sale represents the transfer of the bulk of the
significant and valuable assets of the Red Cross.


14 A vesting order is sought as part of the relief to be granted. Such an order, if made, will have
the effect of extinguishing realty encumbrances against and security interest in those assets. I am
satisfied for these purposes that appropriate notification has been given to registered encumbrancers
and other security interest holders to permit such an order to be made. I am also satisfied, for
purposes of notification warranting a vesting order, that adequate notification of a direct and public
nature has been given to all of those who may have a claim against the assets. The CCAA
proceedings themselves, and the general nature of the Plan to be advanced by the Red Cross -
including the prior sale of the blood supply assets - has received wide coverage in the media.
Specific notification has been published in principal newspapers across the country. A document
room containing relevant information regarding the proposed transaction, and relevant financial
information, was set up in Toronto and most, if not all, claimants have taken advantage of access to
that room. Richter & Partners were appointed by the Court to provide independent financial advice
to the Transfusion Claimants, and they have done so. Accordingly, I am satisfied in terms of
notification and service that the proper foundation for the granting of the Order sought has been
laid.


15 What is proposed, to satisfy the need to protect encumbrancers and holders of personal
security interests is,


a) that generally speaking, prior registered interests and encumbrances
against the Red Cross's lands and buildings will not be affected - i.e., the
transfer and sale will take place subject to those interests, or they will be
paid off on closing; and,


b) that registered personal property interests will either be assumed by the
Purchasers or paid off from the proceeds of closing in accordance with
their legal entitlement.


Whether the Purchase Price is Fair and Reasonable


16 The central question for determination on this Motion is whether the proposed Purchase Price
for the Red Cross's blood supply related assets is fair and reasonable in the circumstances, and a
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price that is as close to the maximum as is reasonably likely to be obtained for such assets. If the
answer to this question is "Yes", then there can be little quarrel - it seems to me - with the
conversion of those assets into cash and their replacement with that cash as the asset source
available to satisfy the claims of creditors, including the Transfusion Claimants. It matters not to
creditors and Claimants whether the source of their recovery is a pool of cash or a pool of
real/personal/intangible assets. Indeed, it may well be advantageous to have the assets already
crystallised into a cash fund, readily available and earning interest. What is important is that the
value of that recovery pool is as high as possible.


17 On behalf of the 1986-1990 Québec Hepatitis C Claimants Mr. Lavigne and Mr. Bennett
argue, however, that the purchase price is not high enough. Mr. Lavigne has put forward a
counter-proposal which he submits will enhance the value of the Red Cross's blood supply assets by
giving greater play to the value of its exclusive licence to be the national supplier of blood, and
which will accordingly result in a much greater return for Claimants. This proposal has been
referred to as the "Lavigne Proposal" or the "No-Fault Plan of Arrangement". I shall return to it
shortly; but first I propose to deal with the submissions of the Red Cross and of those who support
its Motion for approval, that the proposed price is fair and reasonable. Those parties include the
Governments, the proposed Purchasers - the Canadian Blood Service and Héma-Québec - and
several (but not all) of the other Transfusion Claimant Groups.


18 As I have indicated, the gross purchase price under the Acquisition Agreement is $132.9
million, plus an additional amount to be paid for inventory on closing which will generate a total
purchase price of approximately $169 million. Out of that amount, the Bank indebtedness is to be
paid and the claims of certain other creditors defrayed. It is estimated that a fund of between $70
million and $100 million will be available to constitute the trust fund to be set aside to satisfy
Transfusion Claims.


19 This price is based upon a Valuation prepared jointly by Deloitte & Touche (financial advisor
to the Governments) and Ernst & Young (financial advisor to the Red Cross and the present
Monitor appointed under the Initial CCAA Order). These two financial advisors retained and relied
upon independent appraisal experts to appraise the realty (Royal LePage), the machinery and
equipment and intangible assets (American Appraisal Canada Inc.) and the laboratories (Pellemon
Inc.). The experience, expertise and qualifications of these various experts to conduct such
appraisals cannot be questioned. At the same time, it must be acknowledged that neither Deloitte &
Touche nor Ernst & Young are completely "independent" in this exercise, given the source of their
retainers. It was at least partly for this reason that the Court was open to the suggestion that Richter
& Partners be appointed to advise the 1986-1990 Ontario Class Action Claimants (and through
them to provide independent advice and information to the other groups of Transfusion Claimants).
The evidence and submissions indicate that Richter & Partners have met with the Monitor and with
representatives of Deloitte & Touche, and that all enquiries have been responded to.


20 Richter & Partners were appointed at the instance of the 1986-1990 Ontario Hepatitis C
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Claimants Richter & Partners, with a mandate to share their information and recommendations with
the other Groups of Transfusion Claimants. Mr. Pitch advises on behalf of that Group that as a
result of their due diligence enquiries his clients are prepared to agree to the approval of the
Acquisition Agreement, and, indeed urge that it be approved quickly. A significant number of the
other Transfusion Claimant groups but by no means all - have taken similar positions, although
subject in some cases to certain caveats, none of which pertain to the adequacy of the purchase
price. On behalf of the 1986-1990 Hemophiliac Claimants, for instance, Ms. Huff does not oppose
the transfer approval, although she raises certain concerns about certain terms of the Acquisition
Agreement which may impinge upon the amount of monies that will be available to Claimants on
closing, and she would like to see these issues addressed in any Order, if approval is granted. Mr.
Lemer, on behalf of the British Columbia 1986-1990 Hepatitis C Class Action Claimants, takes the
same position as Ms. Huff, but advises that his clients' further due diligence has satisfied them that
the price is fair and reasonable. While Mr. Kaufman, on behalf of Pre 86/Post 90 Hepatitis C
Claimants, advances a number of jurisdictional arguments against approval, his clients do not
otherwise oppose the transfer (but they would like certain caveats applied) and they do not question
the price which has been negotiated for the Red Cross's blood supply assets. Mr. Kainer for the
Service Employees Union (which represents approximately 1,000 Red Cross employees) also
supports the Red Cross Motion, as does, very eloquently, Ms. Donna Ring who is counsel for Ms.
Janet Conners and other secondarily infected spouses and children with HIV.


21 Thus, there is broad support amongst a large segment of the Transfusion Claimants for
approval of the sale and transfer of the blood supply assets as proposed.


22 Some of these supporting Claimants, at least, have relied upon the due diligence information
received through Richter & Partners, in assessing their rights and determining what position to take.
This independent source of due diligence therefore provides some comfort as to the adequacy of the
purchase price. It does not necessarily carry the day, however, if the Lavigne Proposal offers a
solution that may reasonably practically generate a higher value for the blood supply assets in
particular and the Red Cross assets in general. I turn to that Proposal now.


The Lavigne Proposal


23 Mr. Lavigne is Representative Counsel for the 1986-1990 Québec Hepatitis C Claimants. His
cross-motion asks for various types of relief, including for the purposes of the main Motion,


a) an order dismissing the Red Cross motion for court approval of the sale of
the blood supply assets;


b) an order directing the Monitor to review the feasibility of the Lavigne
Proposal's plan of arrangement (the "No-Fault Plan of Arrangement")
which has now been filed with the Court of behalf of his group of
"creditors"; and,


c) an order scheduling a meeting of creditors within 6 weeks of the end of
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this month for the purpose of voting on the No-Fault Plan of Arrangement.


24 This cross-motion is supported by a group of British Columbia Pre 86/Post 90 Hepatitis C
Claimants who are formally represented at the moment by Mr. Kaufman but for whom Mr. Klein
now seeks to be appointed Representative Counsel. It is also supported by Mr. Lauzon who seeks to
be appointed Representative Counsel for a group of Québec Pre 86/Post 90 Hepatitis C Claimants. I
shall return to these "Representation" Motions at the end of these Reasons. Suffice it to say at this
stage that counsel strongly endorsed the Lavigne Proposal.


25 The Lavigne Proposal can be summarized in essence in the following four principals, namely:


1. Court approval of a no-fault plan of compensation for all Transfusion
Claimants, known or unknown;


2. Immediate termination by the Court of the Master Agreement presently
governing the relationship between the Red Cross and the Canadian Blood
Agency, and the funding of the former, which Agreement requires a one
year notice period for termination;


3. Payment in full of the claims of all creditors of the Red Cross; and,
4. No disruption of the Canadian Blood Supply.


26 The key assumptions and premises underlying these notions are,


* that the Red Cross has a form of monopoly in the sense that it is the only
blood supplier licensed by Government in Canada to supply blood to
hospitals;


* that, accordingly, this license has "value", which has not been recognized
in the Valuation prepared by Deloitte & Touche and by Ernst & Young,
and which can be exploited and enhanced by the Red Cross continuing to
operate the Blood Supply and charging hospitals directly on a fully funded
cost recovery basis for its blood services;


* that Government will not remove this monopoly from the Red Cross for
fear of disrupting the Blood Supply in Canada;


* that the Red Cross would be able to charge hospitals sufficient amounts not
only to cover its costs of operation (without any public funding such as that
now coming from the Canadian Blood Agency under the Master
Agreement), but also to pay all of its creditors and to establish a fund
which would allow for compensation over time to all of the Transfusion
Claimants; and, finally,


* that the no-fault proposal is simply an introduction of the Krever
Commission recommendations for a scheme of no-fault compensation for
all transfusion claimants, for the funding of the blood supply program
through direct cost recovery from hospitals, and for the inclusion of a
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component for a compensation fund in the fee for service delivery charge.


27 In his careful argument in support of his proposal Mr. Lavigne was more inclined to couch his
rationale for the No-Fault Plan in political terms rather than in terms of the potential value created
by the Red Cross monopoly licence and arising from the prospect of utilizing that monopoly licence
to raise revenue on a fee-for-blood-service basis, thus leading - arguably - to an enhanced "value" of
the blood supply operations and assets. He seemed to me to be suggesting, in essence, that because
there are significant Transfusion Claims outstanding against the Red Cross, Government as the
indirect purchaser of the assets should recognize this and incorporate into the purchase price an
element reflecting the value of those claims. It was submitted that because the Red Cross has (or, at
least, will have had) a monopoly licence regarding the supply of blood products in Canada, and
because it could charge a fee-for-blood-service to hospitals for those services and products, and
because other regimes M other countries employ such a fee for service system and build in an
insurance or compensation element for claims, and because the Red Cross might be able to recover
such an element in the regime he proposes for it, then the purchase price must reflect the value of
those outstanding claims in some fashion. I am not able to understand, in market terms, however,
why the value of a debtor's assets is necessarily reflective in any way of the value of the claims
against those assets. In fact, it is the stuff of the everyday insolvency world that exactly the opposite
is the case. In my view, the argument is more appropriately put - for the purposes of the commercial
and restructuring considerations which are what govern the Court's decisions in these types of
CCAA proceedings - on the basis of the potential increase in value from the revenue generating
capacity of the monopoly licence itself. In fairness, that is the way in which Mr. Lavigne's Proposal
is developed and justified in the written materials filed.


28 After careful consideration of it, however, I have concluded that the Lavigne Proposal cannot
withstand scrutiny, in the context of these present proceedings.


29 Farley Cohen - a forensic a principal in the expert forensic investigative and accounting firm
of Linquist Avery Macdonald Baskerville Company - has testified that in his opinion the Red Cross
operating licence "provides the potential opportunity and ability for the Red Cross to satisfy its
current and future liabilities as discussed below". Mr. Cohen then proceeds in his affidavit to set out
the basis and underlying assumptions for that opinion in the following paragraphs, which I quote in
their entirety:


1. In my opinion, if the Red Cross can continue as a sole and exclusive
operator of the Blood Supply Program and can amend its funding
arrangements to provide for full cost recovery, including the cost of proven
claims of Transfusion Claimants, and whereby the Red Cross would charge
hospitals directly for the Blood Safety Program, then there is a substantial
value to the Red Cross to satisfy all the claims against it.


2. In my opinion, such value to the Red Cross is not reflected in the Joint
Valuation Report.


Page 9







3. My opinion is based on the following assumptions: (i) the Federal
Government, while having the power to issue additional licences to other
Blood System operators, would not do so in the interest of public safety;
(ii) the Red Cross can terminate the current funding arrangement pursuant
to the terms of the Master Agreement; and (iii) the cost of blood charged to
the hospitals would not be cost-prohibitive compared to alternative blood
suppliers. (highlighting in original)


30 On his cross-examination, Mr. Cohen acknowledged that he did not know whether his
assumptions could come true or not. That difficulty, it seems to me, is an indicia of the central
weakness in the Lavigne Proposal. The reality of the present situation is that all 13 Governments in
Canada have determined unequivocally that the Red Cross will no longer be responsible for or
involved in the operation of the national blood supply in this country. That is the evidentiary
bedrock underlying these proceedings. If that is the case, there is simply no realistic likelihood that
any of the assumptions made by Mr. Cohen will occur. His opinion is only as sound as the
assumptions on which it is based.


31 Like all counsel - even those for the Transfusion Claimants who do not support his position - I
commend Mr. Lavigne for his ingenuity and for his sincerity and perseverence in pursing his clients'
general goals in relation to the blood supply program. However, after giving it careful consideration
as I have said, I have come to the conclusion that the Lavigne Proposal - whatever commendation it
my deserve in other contexts - does not offer a workable or practical alternative solution in the
context of these CCAA proceedings. I question whether it can even be said to constitute a "Plan of
Compromise and Arrangement" within the meaning of the CCAA, because it is not something
which either the debtor (the Red Cross) or the creditors (the Transfusion Claimants amongst them)
have control over to make happen. It is, in reality, a political and social solution which must be
effected by Governments. It is not something which can be imposed by the Court in the context of a
restructuring. Without deciding that issue, however, I am satisfied that the Proposal is not one
which in the circumstances warrants the Court in exercising its discretion under sections 4 and 5 of
the CCAA to call a meeting of creditors to vote on it.


32 Mr. Justice Krever recommended that the Red Cross not continue in the operation of the
Blood Supply System and, while he did recommend the introduction of a no-fault scheme to
compensate all blood victims, it was not a scheme that would be centred around the continued
involvement of the Red Cross. It was a government established statutory no-fault scheme. He said
(Final Report, Vol. 3, p. 1045):


The provinces and territories of Canada should devise statutory no-fault schemes
that compensate all blood-injured persons promptly and adequately, so they do
not suffer impoverishment or illness without treatment. I therefore recommend
that, without delay, the provinces and territories devise statutory no-fault
schemes for compensating persons who suffer serious adverse consequences as a
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result of the administration of blood components or blood products.


33 Governments - which are required to make difficult choices - have chosen, for their own
particular reasons, not to go down this particular socio-political road. While this may continue to be
a very live issue in the social and political arena, it is not one which, as I have said, is a solution that
can be imposed by the Court in proceedings such as these.


34 I am satisfied, as well, that the Lavigne Proposal ought not to impede the present process on
the basis that it is unworkable and impractical, in the present circumstances, and given the
determined political decision to transfer the blood supply from the Red Cross to the new agencies,
might possibly result in a disruption of the supply and raise concerns for the safety of the public if
that were the case. The reasons why this is so, from an evidentiary perspective, are well articulated
in the affidavit of the Secretary General of the Canadian Red Cross, Pierre Duplessis, in his
affidavit sworn on August 17, 1998. I accept that evidence and the reasons articulated therein. In
substance Dr. Duplessis states that the assumptions underlying the Lavigne Proposal are
"unrealistic, impractical and unachievable for the Red Cross in the current environment" because,


a) the political and factual reality is that Governments have clearly decided -
following the recommendation of Mr. Justice Krever - that the Red Cross
will not continue to be involved in the National Blood Program, and at
least with respect to Quebec have indicated that they are prepared to resort
to their powers of expropriation if necessary to effect a transfer;


b) the delays and confusion which would result from a postponement to test
the Lavigne Proposal could have detrimental effects on the blood system
itself and on employees, hospitals, and other health care providers involved
in it;


c) the Master Agreement between the Red Cross and the Canadian Blood
Agency, under which the Society currently obtains its funding, cannot be
cancelled except on one year's notice, and even if it could there would be
great risks in denuding the Red Cross of all of its existing funding in
exchange for the prospect of replacing that funding with fee for service
revenues; and,


d) it is very unlikely that over 900 hospitals across Canada - which have
hitherto not paid for their blood supply, which have no budgets
contemplating that they will do so, and which are underfunded in event
will be able to pay sufficient sums to enable the Red Cross not only to
cover its operating costs and to pay current bills, but also to repay the
present Bank indebtedness of approximately $35 million in full, and to
repay existing unsecured creditors in full, and to generate a compensation
fund that will pay existing Transfusion Claimants (it is suggested) in full
for their $8 billion in claims.
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35 Dr. Duplessis summarizes the risks inherent in further delays in the following passages from
paragraph 17 of his affidavit sworn on August 17, 1998:


The Lavigne Proposal that the purchase price could be renegotiated to a higher
price because of Red Cross' ability to operate on the terms the Lavigne Proposal
envisions is not realistic, because Red Cross does not have the ability to operate
on those terms. Accordingly, there is no reason to expect that CBS and H-Q
would pay a higher amount than they have already agreed to pay under the
Acquisition Agreement. Indeed, there is a serious risk that delays or attempts to
renegotiate would result in lower amounts being paid. Delaying approval of the
Acquisition Agreement to permit an experiment with the Lavigne Proposal
exposes Red Cross and its stakeholders, including all Transfusion Claimants, to
the following risks:


(a) continued losses in operating the National Blood Program which will
reduce the amounts ultimately available to all stakeholders;


(b) Red Cross' ability to continue to operate its other activities being
jeopardized;


(c) the Bank refusing to continue to support even the current level of funding
and demanding repayment, thereby jeopardizing Red Cross and all of Red
Cross' activities including the National Blood Program;


(d) CBS and H-Q becoming unprepared to complete an acquisition on the
same financial terms given, among other things, the costs which they will
incur in adjusting for later transfer dates, raising the risks of exproporiation
or some other, less favourable taking of Red Cross' assets, or the
Governments simply proceeding to set up the means to operate the
National Blood Program without paying the Red Cross for its assets.


36 These conclusions, and the evidentiary base underlying them, are in my view irrefutable in the
context of these proceedings.


37 Those supporting the Lavigne Proposal argued vigorously that approval of the proposed sale
transaction in advance of a creditors' vote on the Red Cross Plan of Arrangement (which has not yet
been filed) would strip the Lavigne Proposal of its underpinnings and, accordingly, would deprive
those "creditor" Transfusion Claimants from their statutory right under the Act to put forward a Plan
and to have a vote on their proposed Plan. In my opinion, however, Mr. Zarnett's response to that
submission is the correct one in law. Sections 4 and 5 of the CCAA do not give the creditors a right
to a meeting or a right to put forward a Plan and to insist on that Plan being put to a vote; they have
a right to request the Court to order a meeting, and the Court will do so if it is in the best interests of
the debtor company and the stakeholders to do so. In this case I accept the submission that the Court
ought not to order a meeting for consideration of the Lavigne Proposal because the reality is that the
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Proposal is unworkable and unrealistic in the circumstances and I see nothing to be gained by the
creditors being called to consider it. In addition, as I have pointed out earlier in these Reasons, a
large number of the creditors and of the Transfusion Claimants oppose such a development. The
existence of a statutory provision permitting creditors to apply for an order for the calling of a
meeting does not detract from the Court's power to approve a sale of assets, assuming that the Court
otherwise has that power in the circumstances.


38 The only alternative to the sale and transfer, on the one hand, and the Lavigne Proposal, on the
other hand, is a liquidation scenario for the Red Cross, and a cessation of its operations altogether.
This is not in the interests of anyone, if it can reasonably be avoided. The opinion of the valuation
experts is that on a liquidation basis, rather than on a "going concern" basis, as is contemplated in
the sale transaction, the value of the Red Cross blood supply operations and assets varies between
the mid - $30 million and about $74 million. This is quite considerable less than the $169 million
(+/-) which will be generated by the sale transaction.


39 Having rejected the Lavigne Proposal in this context, it follows from what I have earlier said
that I conclude the purchase price under the Acquisition Agreement is fair and reasonable, and a
price that is as close to the maximum as is reasonably likely to be obtained for the assets.


Jurisdiction Issue


40 The issue of whether the Court has jurisdiction to make an order approving the sale of
substantial assets of the debtor company before a Plan has been put forward and placed before the
creditors for approval, has been raised by Mr. Bennett. I turn now to a consideration of that
question.


41 Mr. Bennett argues that the Court does not have the jurisdiction under the CCAA to make an
order approving the sale of substantial assets by the Applicant Company before a Plan has even
been filed and the creditors have had an opportunity to consider and vote on it. He submits that
section 11 of the Act permits the Court to extend to a debtor the protection of the Court pending a
restructuring attempt but only in the form of a stay of proceedings against the debtor or in the form
of an order restraining or prohibiting new proceedings. There is no jurisdiction to approve a sale of
assets in advance he submits, or otherwise than in the context of the sanctioning of a Plan already
approved by the creditors.


42 While Mr. Kaufman does not take the same approach to a jurisdictional argument, he submits
nonetheless that although he does not oppose the transfer and approval of the sale, the Court cannot
grant its approval at this stage if it involves "sanitizing" the transaction. By this, as I understand it,
he means that the Court can "permit" the sale to go through - and presumably the purchase price to
be paid - but that it cannot shield the assets conveyed from claims that may subsequently arise -
such as fraudulent preference claims or oppression remedy claims in relation to the transaction.
Apart from the fact that there is no evidence of the existence of any such claims, it seems to me that
the argument is not one of "jurisdiction" but rather one of "appropriateness". The submission is that
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the assets should not be freed up from further claims until at least the Red Cross has filed its Plan
and the creditors have had a chance to vote on it. In other words, the approval of the sale transaction
and the transfer of the blood supply assets and operations should have been made a part and parcel
of the Plan of Arrangement put forward by the debtor, and the question of whether or not it is
appropriate and supportable in that context debated and fought out on the voting floor, and not
separately before-the-fact. These sentiments were echoed by Mr. Klein and by Mr. Thompson as
well. In my view, however, the assets either have to be sold free and clear of claims against them -
for a fair and reasonable price - or not sold. A purchaser cannot be expected to pay the fair and
reasonable purchase price but at the same time leave it open for the assets purchased to be later
attacked and, perhaps, taken back. In the context of the transfer of the Canadian blood supply
operations, the prospect of such a claw back of assets sold, at a later time, has very troubling
implications for the integrity and safety of that system. I do not think, firstly, that the argument is a
jurisdictional one, and secondly, that it can prevail in any event.


43 I cannot accept the submission that the Court has no jurisdiction to make the order sought. The
source of the authority is twofold: it is to be found in the power of the Court to impose terms and
conditions on the granting of a stay under section 11; and it may be grounded upon the inherent
jurisdiction of the Court, not to make orders which contradict a statute, but to "fill in the gaps in
legislation so as to give effect to the objects of the CCAA, including the survival program of a
debtor until it can present a plan": Re Dylex Limited and Others, (1995), 31 C.B.R. (3d) 106, per
Farley J., at p. 110.


44 As Mr. Zarnett pointed out, paragraph 20 of the Initial Order granted in these proceedings on
July 20, 1998, makes it a condition of the protection and stay given to the Red Cross that it not be
permitted to sale or dispose of assets valued at more than $1 million without the approval of the
Court. Clearly this is a condition which the Court has the jurisdiction to impose under section 11 of
the Act. It is a necessary conjunction to such a condition that the debtor be entitled to come back to
the Court and seek approval of a sale of such assets, if it can show it is in the best interests of the
Company and its creditors as a whole that such approval be given. That is what it has done.


45 It is very common in CCAA restructurings for the Court to approve the sale and disposition of
assets during the process and before the Plan if formally tendered and voted upon. There are many
examples where this has occurred, the recent Eaton's restructuring being only one of them. The
CCAA is designed to be a flexible instrument, and it is that very flexibility which gives it its
efficacy. As Farley J. said in Dylex, supra (p. 111), "the history of CCAA law has been an evolution
of judicial interpretation". It is not infrequently that judges are told, by those opposing a particular
initiative at a particular time, that if they make a particular order that is requested it will be the first
time in Canadian jurisprudence (sometimes in global jurisprudence, depending upon the level of the
rhetoric) that such an order has made! Nonetheless, the orders are made, if the circumstances are
appropriate and the orders can be made within the framework and in the spirit of the CCAA
legislation. Mr. Justice Farley has well summarized this approach in the following passage from his
decision in Re Lehndorff General Partner (1993), 17 C.B.R. (3d) 24, at p. 31, which I adopt:
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The CCAA is intended to facilitate compromises and arrangements
between companies and their creditors as an alternative to bankruptcy and, as
such, is remedial legislation entitled to a liberal interpretation. It seems to me that
the purpose of the statute is to enable insolvent companies to carry on business in
the ordinary course or otherwise deal with their assets so as to enable plan of
compromise or arrangement to be prepared, filed and considered by their
creditors for the proposed compromise or arrangement which will be to the
benefit of both the company and its creditors. See the preamble to and sections 4,
5, 7, 8 and 11 of the CCAA (a lengthy list of authorities cited here is omitted).


The CCAA is intended to provide a structured environment for the
negotiation of compromises between a debtor company and its creditors for the
benefit of both. Where a debtor company realistically plans to continue operating
or to otherwise deal with its assets but it requires the protection of the court in
order to do so and it is otherwise too early for the court to determine whether the
debtor company will succeed, relief should be granted under the CCAA (citations
omitted)


(emphasis added)


46 In the spirit of that approach, and having regard to the circumstances of this case, I am
satisfied not only that the Court has the jurisdiction to make the approval and related orders sought,
but also that it should do so. There is no realistic alternative to the sale and transfer that is proposed,
and the alternative is a liquidation/bankruptcy scenario which, on the evidence would yield an
average of about 44% of the purchase price which the two agencies will pay. To forego that
purchase price - supported as it is by reliable expert evidence - would in the circumstances be folly,
not only for the ordinary creditors but also for the Transfusion Claimants, in my view.


47 While the authorities as to exactly what considerations a court should have in mind in
approving a transaction such as this are scarce, I agree with Mr. Zarnett that an appropriate analogy
may be found in cases dealing with the approval of a sale by a court-appointed receiver. In those
circumstances, as the Ontario Court of Appeal has indicated in Royal Bank v. Soundair Corp.
(1991), 7 C.B.R. (3d) 1, at p. 6 the Court's duties are,


(i) to consider whether the receiver has made a sufficient effort to get the best
price and has not acted improvidently;


(ii) to consider the interests of the parties;


(iii)to consider the efficacy and integrity of the process by which
offers are obtained; and,
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(iv) to consider whether there has been unfairness in the working out of the
process.


48 I am satisfied on all such counts in the circumstances of this case.


49 Some argument was directed towards the matter of an order under the Bulk Sales Act.
Because of the nature and extent of the Red Cross assets being disposed of, the provisions of that
Act must either be complied with, or an exemption from compliance obtained under s. 3 thereof.
The circumstances warrant the granting of such an exemption in my view. While there were
submissions about whether or not the sale would impair the Society's ability to pay its creditors in
full, I do not believe that the sale will impair that ability. In fact, it may well enhance it. Even if one
accepts the argument that the emphasis should be placed upon the language regarding payment "in
full" rather than on "impair", the case qualifies for an exemption. It is conceded that the Transfusion
claimants do not qualify as "creditors" as that term is defined under the Bulk Sales Act; and if the
claims of the Transfusion Claimants are removed from the equation, it seems evident that other
creditors could be paid from the proceeds in full.


Conclusion and Treatment of Other Motions


50 I conclude that the Red Cross is entitled to the relief it seeks at this stage, and orders will go
accordingly. In the end, I come to these conclusions having regard in particular to the public interest
imperative which requires a Canadian Blood Supply with integrity and a seamless, effective and
relatively early transfer of blood supply operations to the new agencies; having regard to the
interests in the Red Cross in being able to put forward a Plan that may enable it to avoid bankruptcy
and be able to continue on with its non-blood supply humanitarian efforts; and having regard to the
interests of the Transfusion Claimants in seeing the value of the blood supply assets maximized.


51 Accordingly an order is granted - subject to the caveat following - approving the sale and
authorizing and approving the transactions contemplated in the Acquisition Agreement, granting a
vesting order, and declaring that the Bulk Sales Act does not apply to the sale, together with the
other related relief claimed in paragraphs (a) through (g) of the Red Cross's Notice of Motion
herein. The caveat is that the final terms and settlement of the Order are to be negotiated and
approved by the Court before the Order is issued. If the parties cannot agree on the manner in which
the "Agreement Content" issues raised by Ms. Huff and Mr. Kaufman in their joint memorandum of
comments submitted in argument yesterday, I will hear submissions to resolve those issues.


Other Motions


52 The Motions by Mr. Klein and by W. Lauzon to be appointed Representative Counsel for the
British Columbia and Quebec Pre86/Post 90 Hepatitis C Claimants, respectively, are granted. It is
true that Mr. Klein had earlier authorized Mr. Kaufman to accept the appointment on behalf of his


Page 16







British Columbia group of clients, but nonetheless it may be - because of differing settlement
proposals emanating to differing groups in differing Provinces - that there are differences in
interests between these groups, as well as differences in perspectives in the Canadian way. As I
commented earlier, in making the original order appointing Representative Counsel, the Court
endeavours to conduct a process which is both fair and perceived to be fair. Having regard to the
nature of the claims, the circumstances in which the injuries and diseases inflicting the Transfusion
Claimants have been sustained, and the place in Canadian Society at the moment for those concerns,
it seems to me that those particular claimants, in those particular Provinces, are entitled if they wish
to have their views put forward by those counsel who are already and normally representing them in
their respective class proceedings.


53 I accept the concerns expressed by Mr. Zarnett on behalf of the Red Cross, and by Mr.
Robertson on behalf of the Bank, about the impact of funding on the Society's cash flow and
position. In my earlier endorsement dealing with the appointment of Representative Counsel and
funding, I alluded to the fact that if additional funding was required to defray these costs those in a
position to provide such funding may have to do so. The reference, of course, was to the
Governments and the Purchasers. It is the quite legitimate but nonetheless operative concerns of the
Governments to ensure the effective and safe transfer of the blood supply operations to the new
agencies which are driving much of what is happening here. Since the previous judicial hint was not
responded to, I propose to make it a specific term and condition of the approval Order that the
Purchasers, or the Governments, establish a fund - not to exceed $2,000,000 at the present time
without further order - to pay the professional costs incurred by Representative Counsel and by
Richter & Partners.


54 The other Motions which were pending at the outset of yesterday's Hearing are adjourned to
another date to be fixed by the Commercial List Registrar.


55 Orders are to go in accordance with the foregoing.


BLAIR J.
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[Editor's note: An amended judgment was released by the Court October 12, 2012. The changes were not indicated. This document contains the
amended text.]


REASONS FOR DECISION


1 C.L. CAMPBELL J.:-- Two motions are before the court in respect of this CCAA proceeding.


2 The first motion seeks approval of a settlement entered into between the Applicants, hereinafter
collectively, referred to as Hollinger and its former auditors and lawyers.


3 The second motion, which among other things, is dependent on the court having jurisdiction to
grant the relief sought in the first motion seeks to compel Hollinger to file a CCAA Plan and put
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that plan to a vote of Hollinger's creditors. The second motion has yet to be scheduled for argument.


4 The first motion raises serious issues regarding the conduct of litigation within the context of a
CCAA regime and the court's ability, assuming jurisdiction, to manage the litigation having regard
to the interests of creditors, the parties to the litigation and to the principles of proportionality which
are now a much more significant and the important part of the Rules of Civil Procedure.


BACKGROUND


5 The issues that form the foundation of the claims involved in the litigation now sought to be
partially settled go back at least a decade and involve a company and subsidiaries and affiliates now
familiar to many Canadians, collectively for this purpose, referred to as Hollinger Inc. which was up
until 2007 the parent company of Hollinger International Inc. headquartered in Chicago, Illinois and
with various other subsidiaries in Canada and the United States.


6 The plaintiff in various actions, against various defendants principally its former Chairman and
Chief Executive Officer Conrad Black and several former close associates. In these reasons I have
used the surname Black as a collective reference to the various corporations owned or controlled by
Mr. Black and his family. The reference to Black associates in this context is to the Non-Settling
Defendants. Those appearing to oppose are David Radler and Daniel Colson but not all formally
appeared to oppose the Hollinger settlement with Torys LLP and KPMG LLP.


7 In 2004 a significant creditor of Hollinger, Catalyst Partners Inc., initiated an Application
alleging oppression in respect of its rights as a creditor as a result of various alleged acts of
misconduct by, among others, Black and his associates in respect to the operation of Hollinger. An
Inspector was appointed under the Ontario Business Corporations Act.


8 In August 2007 Hollinger applied for, and was granted, protection from creditors under the
CCAA by order of this court and Ernst & Young Inc. was appointed Monitor in these proceedings.


9 The stated purpose of this CCAA proceeding is to enable Hollinger to pursue claims in
litigation to maximize estate assets with a view to eventual windup and distribution to creditors.
Pursuant to the provisions of the Initial Order, the process requires court approval. This includes the
settlements being the subject of this motion.


10 By Order dated May 21, 2008 and amended July 3, 2008 this court approved what has been
referred to as the Multi-Party Settlement Order. Among other matters the Order appointed a chief
restructuring officer of Hollinger, (CRO), a Litigation Trustee and a litigation advisory committee
consisting of a representative of Hollinger, the Litigation Trustee and the representative of
Hollinger's largest note holders collectively referred to as the Indenture Trustee and a process for
dealing with claims represented in the motion before the court and other claims.


11 Five groups of claims which collectively comprise the Litigation Assets of Hollinger include
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claims against:


(a) Hollinger's former counsel Torys LLP
(b) Hollinger's former auditor, KPMG LLP
(c) six of Hollinger's former independent (Outside) Directors
(d) Hollinger's former inside directors and officers including Conrad Black and


various associates as well as companies owned and controlled by them
(e) members of Hollinger's former banking syndicate.


12 The position of the Applicants is that the value of the Litigation Assets lies in their
monetization either in the form of settlement proceeds or damage awards for the purpose of a
liquidating CCAA proceeding.


13 The Multi-Party Settlement Agreement which remains in force has created a court-approved
mechanism for enhancing and monetizing the Litigation Assets by appointing the Litigation Trustee
to administer them with a view to maximizing the net return to the Hollinger stakeholders which
includes the company's various subsidiaries and its creditors and shareholders.


14 The Indenture Trustee of Notes issued by Hollinger in 2003 and 2004 represents the largest
creditors as they hold legal title to the notes issued by Hollinger pursuant to a financing of which
Davidson Kempner Capital Management LLC (D.K.) is the beneficial owner of the majority of the
notes. Both the Indenture Trustees and D.K. support the settlements in respect of which court
approval is sought.


15 It is to be noted that Conrad Black has filed a one paragraph proof of claim in the CCAA
proceeding claiming damages for breach of contract and other relief and he asserts a claim to be the
largest creditor of Hollinger. No further steps have been taken since 2008 to advance such claim.


16 This motion concerns approval of settlements reached between Hollinger and Torys, KPMG,
and the Outside Directors of Hollinger Inc. (collectively the Settling Defendants).


17 Starting in 2005 Hollinger advised each of the potential defendants of the intention to
commence legal proceedings against them, and entered into tolling agreements with, or commenced
claims against, each of them.


18 All of the defendants and potential defendants were advised of the possibility of Hollinger
seeking third-party releases in favour of the Settling Defendants in exchange for financial
contributions and/or cooperation agreements.


19 Torys, KPMG, and the Outside Directors entered into a mediation process with Hollinger
before George Adams Q.C. a former Justice of the Ontario Superior Court of Justice.


20 As a result of the various mediations, Settlement Agreements have been concluded with all of
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the Settling Defendants. Some of the agreements have been approved; others are now before the
court for approval.


21 In each instance the Settlement Agreements provide for a monetary contribution by the
respective Settling Defendants to Hollinger, the amounts of which will form part of the public
record if all settlements are approved.


22 In an earlier motion, various of the Black defendants took issue with the nondisclosure on the
public record of the proposed settlement amounts prior to any approval. All parties who may be
directly interested in the amounts of the various settlements were provided access to the details on
signing a confidentiality agreement. Further objection even on this basis was not proceeded with
and all Non-Settling Defendants have had access to settlement details.


OBJECTION TO SETTLEMENTS


23 There are three basic grounds for the opposition put forward by the Non-Settling Defendants
against the settlements.


1. that the court lacks jurisdiction to approve the proposed settlements
without a detailed analysis of the nature of the claims, their possible
success and whether the settlement amounts are reasonable given the
claims remaining against the Non-Settling Defendants.


2. that the third party releases and Bar Orders that form an integral part of the
settlements, if approved, would deprive the remaining defendants of
substantial rights they would have for documentary production and oral
discovery that the remaining defendants would have as entitled rights if the
Settling Parties were to remain as defendants or be third parties in any
action.


3. that the settlements, if approved, may deprive Conrad Black of rights he
claims as a significant and perhaps the largest creditor of Hollinger by
virtue of his claim for damages.


24 In addition, the Non-Settling Defendants urge that in the event the settlements are approved
that any order contain a protocol for production and examination of documents and the examination
of witnesses that would provide the Non-Settling Defendants with the same opportunity for
production, discovery and pre-trial and trial examination as if Torys and KPMG were to continue as
defendants.


25 It is to be noted that objections of the Non-Settling Defendants are only in respect of the
settlements in respect of Torys and KPMG. No objection is taken with the terms of settlements
reached with the Outside Directors and with CIBC and Mr. Fullerton, a former director of
Hollinger.
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26 When this matter first came before the court on April 19, 2012 I expressed concern about the
context of the proposed settlements.


27 Each of the Settlement Agreements contain third-party releases in favour of the Settling
Parties and are conditional upon the issuance of satisfactory Bar Orders giving effect to the
third-party releases which in each case release the Settling Parties from claims advanced against
them for contribution by any party in respect of Hollinger's settled claims.


28 Hollinger has confirmed that the scope of the Third Party Releases and Bar Orders is limited
to claims by Non-Settling Defendants for contribution and indemnity against Settling Parties in
connection with claims brought by Hollinger in respect of damages claimed by Hollinger. Only the
Hollinger initiated claims with the respective Settling Parties will be affected.


29 The court has been advised that in one form or another various of the Non-Settling Defendants
have asserted they intend to assert claims for contribution and indemnity against Torys and KPMG
in respect of Hollinger's claims against those Non-Settling Defendants in which they allege Torys
and KPMG may be jointly liable.


30 The court has been further advised that none of the Non-Settling Defendants and no other
person has asserted an independent cause of action against any of the Settling Defendants and that
any claims now advanced would be statute barred.


31 The court was apprised of a number of proceedings in which claims are made against Black
and various associates and in which claims for contribution and indemnity have been made or
asserted by Black and others against Torys and KPMG. These proceedings include an action
commenced in Illinois by Hollinger International Inc. (now CNLC) and a claim by the Securities
and Exchange Commission (SEC) of the United States. There has been some production of some
documentation in those proceedings.


32 The Litigation Trustee has confirmed that the Third Party Releases contained in the
settlements in respect of Torys and KPMG now before the court and the proposed Bar Orders
giving effect thereto will not prevent the Non-Settling Defendants from asserting or pursuing claims
for contribution and indemnity against Torys and KPMG in any of the proceedings in the United
States.


33 In order to lessen the objection of the Non-Settling Defendants to the Third Party releases
contained in the Settlement Agreements, Hollinger agreed to limit their recovery from a
Non-Settling Defendant to his/her or its several liability only, provided that such Non-Settling
Defendant's liability is demonstrably shared with a Settling Party against whom the Non-Settling
Defendant successfully proves a claim for contribution and indemnity.


34 The position of Hollinger adopts the Report to the Court of the Litigation Trustee, the
Honourable John Ground Q.C. in the following extract:
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"It is Hollinger's intention to make the settlements by Torys and KPMG an
economically neutral event for the Non-Settling Defendants ...


Hollinger is prepared to waive its right to joint and several liability in respect of
the liability between either Torys, KPMG or other Settling Defendant on the one
hand and a Non-Settling Defendant on the other. Hollinger proposes that
settlement approval orders provide that if any Non-Settling Defendant would
otherwise be able to establish a right of contribution and indemnity from Torys,
KPMG or other Settling Defendant, then the damage owing to Hollinger jointly
and severally by any such Non-Defendant will be reduced by the degree in which
Torys and/or KPMG or other Settling Defendants are found to be at fault or
negligent.


Therefore, while each Non-Settling Defendant will not have a claim for
contribution and indemnity against KPMG, Torys or other Settling Defendant for
the amount which any of them might be found to be at fault or negligent, there
will be no economic detriment because any such amount will not be sought from
the Non-Settling Defendant if that defendant could have otherwise asserted such
a claim.


Nothing in the settlement approval orders will prevent any Non-Settling
Defendant from requiring the court to determine the degree in which any of
KPMG, Torys or other Settling Defendant is at fault or negligent with respect to
any damages suffered by Hollinger. To the extent the court finds KPMG, Torys
or other Settling Defendant responsible for a proportionate share of those
damages and the Non-Settling Defendant had a right of contribution and
indemnity against either of them, then Hollinger will have no claim against any
person in respect of the proportionate share. In such circumstances the
settlements will be the total recovery available to Hollinger in respect of the
Settling Defendants' are proportionate share of any damages suffered by
Hollinger."


35 Hollinger asserts that the Non-Settling Defendants' procedural rights will not be prejudiced
since Settling Defendants will not be exempt from giving evidence or serving as witnesses and if
need be procedural orders may be issued by the court at any appropriate time.


36 The position of the Non-Settling Defendants is that notwithstanding the limitation of liability
against them, the Third Party Releases not only impede their procedural entitlements but affect
substantive rights they enjoy as litigation defendants.
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37 In order to deal with the claims against the Non-Settling Defendants in context, the court
asked for and received a Fresh as Amended Statement of Claim against the Non-Settling
Defendants. This pleading provides the context for the approvals sought. No Statements of Defence
have been delivered. That said, there have been a number of actions and regulatory proceedings
both in Canada and the United States as well as in this court that have raised issues regarding the
management of Hollinger in the period covered in the Amended Statement of Claim.


ISSUE 1


Does the Court have Jurisdiction under the CCAA to grant the approval sought?


38 The position of Hollinger is that the claims it advances are litigation assets and therefore
material assets of the estate which requires court approval for any compromise not unlike standard
asset disposition in any other CCAA context. The position of Hollinger is supported by all of the
Settling Defendants.


39 The position of Black and associates on the issue of the court's jurisdiction is that within the
CCAA regime and the Order sought here an Order should only be made if it can demonstrably
facilitate corporate restructuring with a view to "enabling the Corporation to continue its business or
to serving a similar broad public purpose such as the preservation of employee benefits".


40 Paragraph 11 of the Black Factum asserts:


These proposed settlements fail to benefit all of Hollinger Inc.'s creditors
generally. They are not part of a plan of compromise or arrangement and they do
not pave the way for such a plan. The proceeds of these settlements are to be
applied in whole or in part to the litigation against Mr. Black and other
Non-Settling Defendants. Indeed, Hollinger Inc. has not made clear whether any
part of the settlement proceeds will be distributed or whether they will be
completely devoted to pursing its claims against Mr. Black and the other
Non-Settling Defendants. It may be inferred that the entirety of the settlement
will be applied to a so-called "litigation reserve" and that nothing will be
distributed to its creditors, of whom Mr. Black may be at the largest. Any
assertion that he is not assumes that his claims are invalid and that his positions
in the various proceedings arising from the affairs of Hollinger Inc. litigation are
unmeritorious.


41 The position of Hollinger is that the settlement funds will be used in part to fund the litigation
and that the supervision by the court with the assistance of the Litigation Trustee, the CRO, and the
Monitor will enable the court to be satisfied that the litigation will be conducted for the benefit of
all creditors and will enable a distribution to entitled creditors. This position is supported by
creditors other than Black.
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42 Recent jurisprudence has confirmed the application of judicial discretion and flexibility of the
CCAA to achieve a variety of corporate purposes including but not limited to the restructuring of
the company. These have been reaffirmed in the decision of the Supreme Court of Canada in
Century Services v. A.G. Canada1 and include, in appropriate cases, the ability to effect a sale of
assets and winding up or liquidation of a debtor company and its assets. Also see Anil Range
Mining Corp.2


43 What has been a feature of restructuring since the financial crisis of 2008 has been a variety of
processes under the CCAA.


44 The conclusion that I reach is that the court does have jurisdiction consistent with the
principles of the CCAA to maximize the assets available to creditors as long as the process is not
being used to further a collateral objective that, in the end, is not inconsistent with the ultimate goal
of these CCAA proceedings. See Houlden, Morawetz Sara.3


45 What is unusual in this instance is that the assets are the product of litigation. The court does
need to be satisfied on an ongoing basis that the progress of the litigation is both timely and
cost-effective in terms of its progress and will result in benefit to creditors.


46 I am satisfied at this time that consideration of the settlements is an appropriate exercise of
jurisdiction with the assistance of the aforementioned court officers. In particular, as noted, the
litigation has the support of the major creditor group which advanced more than $200 million to
Hollinger and has not been repaid.


47 I am cognizant of the position of Black who wishes to pursue a claim for damages against
Hollinger and who claims, as a result, to be the largest creditor of Hollinger. Black is, in my view,
at best a claimant creditor since his claim appears to be entirely in damages. He has not advanced
that claim which presumably, would in any event, form a counterclaim in the action in which he is
the defendant. In addition, it is asserted by Black that he has a direct claim against Torys for
damages. Again, since, presumably, the facts, document production and discovery in any such
action arise out of the Hollinger Litigation to the extent not covered in a counterclaim against
Hollinger, it can be dealt with by a management judge.


48 As in any CCAA proceeding, any affected party may apply to the court for directions in
respect of the ongoing process that the court will continue to supervise.


49 In the submission on behalf of Radler it was assumed that the litigation would not be managed
and supervised on the Commercial List. Given the importance of the litigation in the CCAA process
it would be appropriate that the litigation be managed by a judge of the Commercial List assisted
where appropriate by a Master assigned to the Commercial List.


50 The court has the obligation to ensure the integrity of the process which in the first instance is
to protect the interests of creditors. A second important consideration is to ensure that the process is
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consistent with commercial efficacy and integrity and fairness. See Royal Bank v. Soundair,4


51 In Nortel Networks Corp. (Re)5 Morawetz J. reviewed the duties of the Court in a proposed
sale of assets in a CC AA context as follows:


1) it should consider whether sufficient effort has been made to obtain the
best price and that the debtor has not acted improvidently;


2) it should consider the interests of all parties;
3) it should consider the efficacy and integrity of the process by which offers


have been obtained; and
4) it should consider whether there has been unfairness in the working out of


the process.


I am of the view that these same principles should guide a CCAA court which supervises litigation
as a major asset of the corporation with the modifications suggested by Hollinger to the process.


52 I am satisfied that the process of maximizing assets for creditors can best be accomplished by
the court which has jurisdiction over Hollinger under the CCAA. Management of the litigation will
require regular reporting to the court by the Monitor and will enable any party affected by the
process to seek direction.


ISSUE 2


Should the Court approve the requested settlement orders in respect of the Settling
Defendants?


A Third Party Release - Pierringer Agreement


53 Counsel for Hollinger submitted that the approval process before the court is no different than
other "Pierringer Agreements" which have been approved by the courts in this province and
elsewhere.


54 Pierringer agreements (so-called after Pierringer v. Hoger6) permit some parties to withdraw
from litigation, leaving the remaining defendants responsible only for the loss that they may be
found to have actually caused, with no joint liability. As the remaining, Non-Settling Defendants are
responsible only for their proportionate share of any loss, a Pierringer agreement can properly be
characterized as a "proportionate share settlement agreement".


55 The Applicants in this case seek what they urge are very limited Third Party Releases and Bar
Orders of the kind commonly ordered in connection with the Pierringer agreements in standard,
multi-party litigation.


56 The only third parties whose claims are being released and barred are the Non-Settling
Defendants. No other parties are affected by them. There have been no independent claims launched
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by any person arising out of the dealings with Hollinger Inc. Hollinger submits that the facts in
issue have been the subject of much publication and any limitation periods have expired. In
addition, it is urged the only claims that are being released and barred are those that form part of the
"Settled Claims" between the Settling Parties and the Applicants. Non-Hollinger claims are not
being released or barred. Specifically, the Bar Orders sought would not prevent Black or others
from pursuing claims for contribution and indemnity against Torys or KPMG in respect of the
Illinois Action or the SEC Action or any other litigation outside Ontario. Those claims are classed
as non-Hollinger claims.


57 Section 11 of the Courts of Justice Act grants the Superior Court of Justice a wide jurisdiction,
including "all the jurisdiction, power and authority historically exercised by the courts of common
law and equity in England and Ontario". The jurisprudence states that this jurisdiction is not to be
displaced absent clear and unequivocal statutory language.


58 Hollinger asserts there is added safety for Non-Settling Defendants. Non-Settling Defendants
who are found to be at fault will not be exposed to a greater apportionment of liability for the
plaintiff's loss based on their joint liability with Settling Defendants, than would otherwise occur
based on their own direct fault.


59 Additional benefits are said to include reduced financial and opportunity costs related to
complicated, protracted litigation, and conservation of court resources. This limitation of time and
cost exposure is an essential term of the Settling Defendants' agreements.


60 Pierringer-type settlement agreements have not been restricted to personal injury cases or
cases of negligence. A fulsome description of the nature and implications of Pierringer Agreements
is set out in an article by Peter B. Knapp, "Keeping the Pierringer Promise: Fair Settlements and
Fair Trials"7. The article was written in the context of the jury system in the United States but is
instructive in the context here in that it notes the importance of foreseeing trial issue difficulties
before any agreement is approved.


61 I accept the submission on behalf of Black and the other Non-Settling Defendants that the
effect of these Orders sought may to some extent complicate the Non-Settling Defendants' position
to deal with the issue of fault of the Settling Defendants.


62 Where I differ with counsel for the Non-Settling Defendants is the attempt to raise a potential
problem to the level of a substantive right which would have the effect in this case of rendering
inoperative a settlement which has been negotiated at arm's length which has an essential term that
the Settling Defendants no longer remain as parties to the action.


63 Each case does have its own distinct features and the settlements here set out to minimize the
effect on the Non-Settling Defendants. Given the background and history of events which give rise
to the claims in the Statement of Claim including the documentary production made by various of
the Settling and Non-Settling Defendants in investigation by a court appointed Inspector,
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regulatory, disciplinary and criminal proceedings as well as the CCAA all serve to limit the
detriment to the Non-Settling Defendants.


64 Canadian courts have acknowledged that Pierringer types of agreements have been
increasingly utilized in Canada in a variety of litigation settings, including class actions as one
example. See Ontario New Home Warranty Program v. Chevron Chemical Co.8 per Winkler J.


65 As in the CCAA context, settlements in class actions must be approved by the courts. See
Osmun v. Cadbury Adams Canada Inc., 2001 ABCA 110 (CanLII)9


"The authority to make an order giving effect to a Pierringer agreement, referred
to as a "bar order", arises from s. 12 of the Class Proceedings Act (CPA), which
provides that: "[T]he court, on the motion of a party or class member, may make
any order it considers appropriate respecting the conduct of a class proceeding to
ensure its fair and expeditious determination and, for the purpose, may impose
such terms on the parties as it considers appropriate." As well, s. 13 provides that
"[T]he court, on its own initiative or on the motion of a party or class member,
may stay any proceeding related to the class proceeding before it, on such terms
as it considers appropriate". ... It is well-settled that the bar order cannot interfere
with the substantive rights of the Non-Settling Defendants: Amoco Canada
Petroleum Co. v. Propak Systems Ltd."


66 In this case, the Third Party Releases are rationally related to the resolution of the debtors'
claims which will benefit creditors generally, and are not overly broad, the effect of which is that
the Settling Defendants have agreed to pay amounts to Hollinger in respect of their proportionate
share of the plaintiff's claims. No party in any way affected including the Non-Settling Defendants
has opposed those settlements on the basis of the amounts involved. Black asserts that the Pierringer
Agreements in issue may only bar claims for contribution and indemnity and cannot operate to bar
independent claims that Black may have based on an independent duty owed by Torys to Black. To
date no actions involving claims of independent duty to Black have been brought to the court's
attention.


67 By their very nature, Pierringer Agreements have the potential to prejudice the procedural
rights of Non-Settling Defendants. As I explained in Lau v. Bayview Landmark Inc.:


As long as the Settling Defendants were in the action, the Non-Settling
Defendants could rely on the focus the former would attract at trial in
distinguishing their conduct from that of the Settling Defendants.


With the Settling Defendants absent from the trial in a meaningful way, the
Non-Settling Defendants would be deprived of the benefits that would come
from full discovery and evidence of those parties, which would be supportive of
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all Defendants vis-à-vis the Plaintiffs and of that evidence that would provide a
clear distinction between the Defendants. It would be a different case from the
one in which all Defendants were fully participating.10


68 The release of Torys by Hollinger is in the following language:


(i) Full and Final Release of Torys by the Hollinger Releasors: Upon payment in full
of the Settlement Amount, Hollinger, its past, present and future subsidiaries and
divisions (including, without limiting the foregoing, 432525 Canada Inc., Sugra
Limited, DomGroup Ltd. and 10 Toronto Street Ltd., but not including the Sun
Times Media Group, Inc. and its subsidiaries (collectively referred to as
"STMG"), all partnerships in which Hollinger or a wholly-owned subsidiary of
Hollinger is the general partner and any corporation owned by such partnership,
for themselves, their employees, servants, agents, heirs, administrators,
successors, assigns and on behalf of any party or parties who claim a right or
interest through them (collectively, the "Hollinger Releasors") do hereby fully,
finally and forever, release, remise, acquit and forever discharge, without
qualification or limitation, Torys and it past, present and future partners,
employees, directors, officers, affiliates, agents, advisors, insurers and reinsurers,
and their predecessors, successors and assigns (collectively the "Torys
Releasees"), separately and jointly, of and from any and all rights, interests,
obligations, debts, dues, sums of money, accounts, reckonings, damages, claims,
actions, allegations, causes of action, counterclaims or demands whatsoever,
whether known or unknown, in law or in equity, of whatever kind or character,
suspected, fixed or contingent (collectively "Claims") that have been, that could
be, or that could have been asserted by the Hollinger Releasors from the
beginning of time through the date hereof (including without limitation any claim
for contribution, indemnification, reimbursement or any other forms of claims
over related to the subject matter of the Settled Claims that could be asserted on
or after the date hereof by the Hollinger Releasors based on events occurring
prior to and through the date hereof) against the Torys Releasees concerning (i)
Torys' representation of the Hollinger Releasors or (ii) any allegations of injury
to the Hollinger Releasors caused by Torys including, without limiting the
generality of the foregoing all claims raised or which could have been raised in
the Intended Action (collectively the "Settled Claims").


(ii) Unknown Claims: Without limiting the generality of paragraph 2 above, the
Hollinger Releasors declare that the intent of the full and final release set out
therein is to conclude all issues arising from the Settled Claims and it is
understood and agreed that the release is intended to cover, and does cover, not
only all known injuries, losses and damages, but all injuries, losses and damages
not now known or anticipated but which may later develop or be discovered,
including all the effects and consequences thereof. In addition, Torys agrees that


Page 14







it has not filed, and will not file, any claims against the estates of any of the
Hollinger Releasors.


(iii) Full and Final Releases of Torys by Third Parties: It is the intent of the Parties
that this Agreement and the terms of the Release Order will eliminate any basis
for (i) any other party against whom any of the Hollinger Releasors has brought
or in the future brings any Claims relating in any way to the subject matter of the
Settled Claims; and (ii) any past or present shareholder, officer, director, creditor
or subsidiary (other than STMG) of the Hollinger Releasors (together the "Third
Party Releasors"), from being able to claim contribution, indemnification,
reimbursement or other forms of claims over from the Torys Releasees for such
party's liability to the Hollinger Releasors or from bringing claims against the
Torys Releasees relating in any way to the subject matter of the Settled Claims
(the "Third Party Releases").


69 I do not see from the above that any claim of Black with respect to a duty of Torys to him
apart from duties to Hollinger are covered by the release language.


Bar Orders - Pierringer Agreements


70 I agree that the general intention of a bar order is to preclude claims arising from the subject
matter of the action in order to achieve finality for a partial settlement. Without the security
provided by a bar order, partial settlement of litigation may be impossible. As has been said:


Any single defendant who refuses to settle, for whatever reason, forces all other
defendants to trial. Anyone foolish enough to settle without barring contribution
is courting disaster. They are allowing the total damages from which their
ultimate share will be derived to be determined in a trial where they are not even
represented.11


71 A properly crafted bar order therefore promotes an overriding public interest in resolving
disputes and conserving judicial resources. The significance of these goals was recognized by the
Ontario Court of Appeal in M.(J.) v. Bradley12 as a powerful reason to support the implementation
of Pierringer agreements:


This laudatory objective [of promoting settlement] has long been recognized by
Canadian courts as fundamental to the proper administration of civil justice: see
for example, Sparling v. Southam Inc., [1988] O.J. No. 1745 ... (Ont. H.C.), at
230, referred to with approval by the Supreme Court of Canada in Sparling v.
Southam Inc., [1992] 3 S.C.R. 235 ... (S.C.C.) at para. 48; and Ontario New
Home Warranty Program v. Chevron Chemical Co. ... (Ont. S.C.J.), at 147.
Furthermore, the promotion of settlement is especially salutary in complex,
costly, multi-party litigation. As observed in Amoco at p. 677:
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In these days of spiralling litigation costs, increasingly complex cases and
scarce judicial resources, settlement is critical to the administration of
justice.


72 The basic position of the Non-Settling Defendants is that the settlements if approved would
deprive them of procedural rights in respect of the ongoing litigation to production and discovery
that would otherwise be available assuming Torys and KPMG remained as defendants.


73 It should be noted that only the litigation involving the Non-Settling Defendants in Ontario
would be subject to the Orders sought. Litigation in the United States in which Torys and KPMG
are defendants is unaffected. Undoubtedly, there will be production and discovery in those actions
that overlaps in the actions to be covered by these settlements.


74 The position of the Non-Settling Defendants was simply put by counsel on behalf of Radler.
The complaint is that the procedural rights to full production and discovery from Torys and KPMG
are in effect substantial when the effect of the settlements is to prevent the advancement of a full
defense to the claims of Hollinger that the Non-Settling Defendants would have had with Torys and
KPMG continuing as defendants or third parties.


75 The Non-Settling Defendants object to the Bar Order on the basis that only when they can
assert liability attribution to the other defendants can they advance their own defence.


76 It was with this position before the court that a request was made that the parties, with the
assistance of the Monitor consult to determine whether a protocol for production and discovery with
respect to Torys and KPMG could be agreed to.


77 It would appear that the position of the Non-Settling Defendants, at least at present, is that
they do not see any issues with production or discovery from Outside Directors or other
Non-Settling Defendants apart from Torys, KPMG and Hollinger.


78 As originally put before the court the Settling Defendants conceded and agreed that any
approval the court might grant would recognize the rights of Non-Settling Defendants to seek
production and discovery pursuant to Rules 30.10 and 31.10 of the Rules of Civil Procedure. Both
Torys and KPMG have confirmed that they have taken steps to preserve documents that may be
relevant and they recognize that witnesses may be required to give evidence pursuant to Rule 53.04.


79 There is no question that settlement with some defendants as opposed to all defendants does
interfere with what might otherwise be the procedural rights of remaining defendants and that more
may be required by way of management than the simple application of rules 30, 31 and 53. I do
recognize the potential detriment to defendants from Pierringer Agreements. Any detriment should
be balanced against the benefit to Settling Defendants and to plaintiffs as well as the administration
of justice as a whole on a case by case basis.
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80 Counsel for Radler sought to distinguish another decision which involved settlement in respect
of some defendants in a class action in Gariepy v. Shell Oil.13


81 It is urged that the decision in that case of Nordheimer J. and his reasoning on the discovery
point, that the claims against the Settling Defendants were not shown to be relevant to an
assessment of the claims against the Non-Settling Defendants, was a particular feature of the
particular case before him. In a case such as the case at bar, counsel submits, where the question is
one of the apportionment of responsibility for a single pool of losses between the Settling and
Non-Settling Defendants, the one cannot be determined without the other. They are two sides of the
same coin. In such circumstances, Mr. Nathanson for Radler asserts the fault of the Non-Settling
Defendants has to be considered at trial; reliance is placed on M (J) v. Bradley14, where Cronk JA
stated:


[68] ... Kerr argued before this court that the trial judge in this action would be
faced with a most difficult, if not impossible, task if required to determine the
Non-Settling Defendants' several share of liability without being in a position to
make the same determination concerning the responsibility, if any, of the Settling
Defendants for the appellants' losses. Correspondingly, he asserted that the
determination of his share of liability without regard to the Settling Defendants'
contributory responsibility would be manifestly unfair.


[69] I agree with both of these submissions. ...


[70] ... [F]airness requires that Kerr's several share of fault or neglect not be
determined in a vacuum, without consideration of the several liability of all other
proven tortfeasors. Were it otherwise, Kerr could be exposed at trial to the
potential risk of being required to pay damages to the appellants for part of the
Settling Defendants' several shares of liability, claims to which, as Kerr properly
points out, have been compromised and released by the appellants under the
Agreements.


82 The issue in Bradley was whether the court had jurisdiction under the Negligence Act to
apportion fault against a former party who had settled. The court held that it had, and that a Settling
Defendant under a Pierringer settlement need not continue as a party in the litigation. In Bradley, it
is put forward by Black, that since the Settling Defendants in that case had consented to being
examined for discovery there was no potential procedural unfairness to the Non-Settling
Defendants.


83 In the case at bar I accept that assessing the fault or neglect of Torys, KPMG and the Outside
Directors will be fundamental to the court's assessment of the claim against the Radler respondents
and the other Non-Settling Defendants. By reason of this interrelationship of the claims, even at this
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stage it is clear that Torys, KPMG and the Outside Directors are in possession of relevant evidence
pertaining to their own responsibility for the losses suffered that can only be obtained by the
Non-Settling Defendants through discovery which will primarily involve Hollinger.


84 The question then is does the court simply say party discovery rights trump so that Settling
Parties are subject to all of the obligations and costs they would have as if they were to remain
defendants OR does the court say the process can be controlled through effective management
particularly on the Commercial List. To say the former is to reject approval of an essential term of
the settlements.


85 In Ontario New Home Warranty, Winkler J.15 as he then was, said the following at paragraph
77:


"These terms, generally described, are that the non-settling defendants may, on
motion to this court obtain:


1. documentary discovery and an affidavit of documents in accordance with
the Rules of Civil Procedure from each of the settling defendants;


2. oral discovery of a representative of each of the settling defendants, the
transcript of which may be read in at trial;


3. leave to serve a request to admit on each settling defendant in respect of
factual matters;


4. an undertaking to produce a representative to testify at trial, with such
witness to be subject to cross-examination by counsel for the non-settling
defendants.


"78. In addition, the fact of the settlement, but not the terms thereof, shall be disclosed
to the trial judge at the commencement of trial.


"79. Furthermore, pursuant to its case management powers under the Act, this court
shall maintain ongoing supervisory role in this action. In the event that any
settling defendant fails to comply with an order of this court made pursuant to the
above terms, the court may, in addressing any such failure, lift the stay of
proceedings in respect of that defendant."


86 Part of the opposition by Black and others to the elimination of the Settling Defendants from
the action is the prospect that Affidavits of Documents would not have to be produced. That is why
the Non-Settling Defendants urge that even if the settlements are approved that at least Torys &
KPMG be required to produce an Affidavit of Documents as if they remained as defendants.


87 I do accept that Affidavits of Documents remain appropriate requirements in many civil cases.
What is not apparent in most cases until after the fact is just how costly the production process can
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be including the full cost of preparation of an Affidavit of Documents in traditional form.


88 A recent study published by the Rand Institute in the United States16 reveals that more than 70
cents of every dollar spent on producing documents goes to review largely issues of relevance and
privilege.


89 This study has brought even more focus on the importance of proportionality as an operative
concept in civil litigation. The Non-Settling Defendants should have access to the documents they
require for their defence, not necessarily every conceivably relevant document.


90 This does not necessarily mean that they should be entitled as a right to production of all the
documents that Torys & KPMG might be required to otherwise produce. Proportionately must have
some rational meaning in civil litigation.


91 In England, a new Practice Direction Part 31 of the Rules will assist both parties and
non-parties with disclosure obligations17 while adhering to the principle of proportionality.


92 The focus of the above references is on the need for a different approach to discovery in many
civil cases. Throughout the common law world there is a recognition of the need for an approach
that goes beyond Rules of Civil Procedure even though rules remain a default position. If
co-operation between parties cannot resolve discovery disputes the trend is toward assistive judicial
management. It is with this background that I reach a conclusion that production and discovery
issues in this case given the degree of expected co-operation from Torys & KPMG are not sufficient
to reject the settlements reached.


93 The 23rd report of the Monitor received August 17, 2012 reported on the consultation process
the court directed to determine whether an agreement for a protocol for production and discovery
could be reached between the parties. Despite the efforts of counsel for the Monitor, for which the
court is grateful, no agreement was reached.


94 Hollinger, Torys, KPMG and the other Settling Defendants were largely agreed. Attached as
Appendix "A" is the KPMG proposed protocol. The Torys protocol is similar. The response by
Black is as set out in Appendix "B" attached. The Black position gives no meaningful recognition to
proportionality.


95 The management of the discovery process in civil litigation, particularly complex civil
litigation, has been of increasing concern to all who are involved in the administration of justice.


96 If one were to go back 40 years, the parties to litigation and their counsel were largely
responsible for managing production and discovery. In that bygone age there were often only 5 to
10 documents for production and less than a half a day for oral discovery.


97 Parenthetically, most judges and many counsel report that at trial today there are rarely more
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than 5 to 10 documents that are truly determinative. However, in the last decade the world of
documentary discovery has changed significantly.


98 Typically there are thousands if not hundreds of thousands and sometimes millions of
documents that have become part of the discovery process.


99 This has given rise to the need for the court to participate in the process. In Ontario, it
commenced with case management which has achieved significant success in Ottawa and Windsor
but less so in Toronto.


100 In 2003 the Task Force on Discovery in Ontario made various recommendations which took
until 2010 Rule amendments to come into force. These are found in Rule 1.04.1 mandating
proportionately and in Rule 29.1 requiring a Discovery Plan. Rules 30 and 31 with amendments
form the basis for regulating documentary and oral discovery for non-parties.


101 In the United States the Joint Task Force of the Institute for the Advancement of the
American Legal System and the American College of Trial Lawyers in 2009 recommended pilot
projects to among other things place limits on discovery. Several pilot projects have been
implemented including in the Southern District of New York. Pilot Project Rules place limits on
discoverable documents.18


102 Also the Sedona Conference of the United States teamed with members of the Ontario
Discovery Task Force and other lawyers and judges from across Canada to create the Sedona
Canada Principles. The Sedona Canada Principles which include early consultation employing
proportionately are now incorporated by reference in the Rule 29.1 amendments in 2010. In
addition, Sedona Canada has published a commentary to add further guidance to the Principles.19


103 In Ontario the process has gone further with the creation of the E. Discovery Implementation
Committee sponsored by the Advocates Society and the Ontario Bar Association to provide
precedents and guidelines to deal with discovery issues.20


104 The purpose of the above review has led me to conclude that the discovery process in the
litigation that will be left as a result of the settlements in this case can be managed by judges of the
Commercial List with the tools that are available to supplement the flexibility now provided for in
the Rules.


105 Two rules in particular are intended to be applied with the flexibility necessary to balance the
interests of parties who might otherwise be inclined to resort to what used to be known as a "war of
attrition". Rule 29 and in particular rule 29.1.01 require the parties to agree on a discovery plan that
is consistent with the Sedona Canada Principles. If the parties do not agree the court may intervene.


106 Rule 1.04 ( 1), 1.1, and (2) while seemingly adding little by way of substance now operate as
a strong signal for a change in culture. Parties cannot expect that the discovery process can with the
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passage of time and crippling cost destroy the prospect of a determination of legal issues on the
merits. In recent years this has too often been the case.


107 The Supreme Court of Canada has confirmed the application of the principle of
proportionately in civil litigation in commenting on Quebec Civil Procedure Rule 4.2 (similar in
wording to Ontario Rule 1.04) Madame Justice Deschamps speaking for the court in Marcotte v.
Longueuil, 2009 SCC 43, at para. 67 said:


"What is clear from these different sources is that the purpose of art. 4.2 C.C.P. is
to reinforce the authority of the judge as case manager. The judge is asked to
abandon the role of passive arbiter. At first glance, this case management
function does not mean that it would be open to a judge to prevent a party from
exercising a right. However, the judge must uphold the principle of
proportionality when considering the conditions for exercising a right."


108 As noted above I am mindful that settlements assuming approval will interfere to some
extent with what otherwise would have been the procedural entitlements of Black and other
Non-Settling Defendants.


109 I have concluded that this interference is not sufficient either to reject the settlement as a
whole or to impose as a term that the parties conduct themselves as if Torys and KPMG remain as
defendants. I do not accept the argument on behalf of Black and his associates that approval of the
settlements should be rejected on the basis of failure of Hollinger to immediately bring the
settlements before the court for approval. Not only are the facts in the case relied on, Aecon
Buildings v. Stephenson Engineering Limited21 readily distinguishable, there is no prejudice to the
Non-Settling Defendants here. Indeed the pace of this litigation has in no small part awaited the
final disposition of appeals from criminal convictions of Black and others in the United States on
related matters. I am satisfied that disclosure of the settlements and the approval process has been
reasonable.


110 Consistent with the management that is envisaged with the application of the principle of
proportionality and is available with the assistance of the procedures and judges of the Commercial
List each of the production and discovery issues that form the objections of the Non-Settling
Defendants can be addressed.


111 I am satisfied that the court through management can balance the interests of the defendants
with the entitlement of those parties who wish by settlement to be extricated from the process. I
doubt that balance could be achieved if Hollinger had not agreed to limit its claims against the
Non-Settling Defendants to each of their several liabilities.


112 It would have been preferable to have the Settling Defendants and Non-Settling Defendants
agree on a protocol, however, I am satisfied one can be fashioned following delivery of the
Non-Settling Defendants' pleadings.
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Conclusion


113 On the material before me I am satisfied that the proposed settlements between Hollinger one
side and each of Torys and KPMG be approved. The procedural entitlements of the Non-Settling
Defendants can be achieved with active management on the Commercial List.


114 To the proposed settlement orders for Torys and KPMG I would add the following:


1) that at a minimum each of Torys and KPMG agree to be bound by their
respective proposed protocols which should form the appendices to the
orders.


2) that a term in each order provide that each of Torys and KPMG recognize
and accept they will have ongoing obligations in the litigation as
Non-Parties subject to management by the court.


115 I note that no party objected to the form of Orders approving settlements with the other
Settling Parties.


116 The court may be spoken to if the parties cannot agree on the form of order and the issue of
costs if that is necessary.


C.L. CAMPBELL J.


* * * * *


APPENDIX A


NON-PARTY PROTOCOL


This document production protocol is intended to describe the process for obtaining production of
documents from KPMG LLP ("KPMG") and Torys LLP ("Torys") (collectively "the Non-Parties")
in the context of the proceeding commenced by Hollinger Inc. et al. against Conrad M. Black, F.
David Radler et al. (collectively the "Parties to the Action") in Ontario Superior Court of Justice,
Court File No. 06-CL-6261 ("the Action").


The protocol assumes that the settlements between Torys and Hollinger Inc. et al. and KPMG and
Hollinger Inc. et al. will be approved by the Court, including the bar orders sought.


The Non-Parties have confirmed that to the best of their knowledge documents related to Hollinger
Inc. in their power, possession and control as of October 2004, and in the case of the Non-Party
Torys those documents that were not transferred in response to directions from Hollinger Inc., have
been preserved and will continue to be preserved until the Action has been finally resolved.


Following the close of pleadings in the Action, the Parties to the Action will exchange documentary
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production in the ordinary course as required by the Rules of Civil Procedure. In the case of the
plaintiffs, such documentary production shall include all relevant, non-privileged documents in the
possession, control or power of the Chief Restructuring Officer or the Litigation Trustee appointed
pursuant to the Order of the Court dated May 21, 2008 (the "Multi-Party Settlement Order"). For
greater certainty, the documents in the control of the Chief Restructuring Officer or the Litigation
Trustee include all documents that are currently in the possession of the plaintiffs' former counsel
who acted for the plaintiffs or any of them in connection with the Litigation Assets as defined in the
Multi-Party Settlement Order.


In the event the plaintiffs or any of them did not retain a copy of any of their aforementioned
relevant documents ("Documents"), the plaintiffs shall write to Ernst & Young Inc. ("E&Y"), in its
capacity as court-appointed Inspector, to determine and ask whether it has a copy of the sought after
Documents. If so, the plaintiffs shall thereafter seek an order, in the Inspectorship proceedings to
obtain copies of the Documents in the possession of the Inspector.


After the close of pleadings and the production of documents by the Parties to the Action, and in
accordance with the timetable set out in the Discovery Plan (as set out in paragraph 6 below):


1. The Parties to the Action will identify the categories of relevant documents
that they require from the Non-Parties with sufficient particularity
regarding time period, document type and the transaction or issue(s) to
which the requested documents are relevant all with the objective of
making production proportionate and reasonable in the circumstances (for
example, "all documents reflecting work done or advice given, as the case
may be, by [the Non-Party] in relation to [name of transaction]");


2. To the extent that any list responsive to a request from the Parties to the
Action exists, the Non-Parties shall produce such list (subject to editing for
relevance and privilege) to assist the Parties to the Action to identify the
available documents which may be relevant.


3. Relevance of the documents requested will be defined by the pleadings;
4. Subject to the principles of proportionality and reasonableness set out in


paragraph 1, requested non-privileged documents relevant to any matter in
issue in the action, shall be made available for inspection and, if requested,
copies shall be produced, all in accordance with paragraphs 5 through [8]
hereof.


5. The Non-Party KPMG has advised E&Y in its capacity as Monitor that the
documents KPMG has in its possession that may be related to the issues in
the Action are not organized in an electronic document management
database but are contained in paper files. The Non-Party Torys has advised
E&Y in its capacity as Monitor that many of the documents it has in its
possession that may be related to the issues in the Action are not organized
in an electronic document management database but are instead contained
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in paper files, some of which are available on CD-ROM. Accordingly, the
Non-Parties will separately make the categories of documents requested by
the parties available for inspection, subject to any applicable
solicitor-client privilege, at a mutually acceptable location at mutually
accepted times. To the extent that documents are available electronically
they shall be made available for inspection in that format, upon request;


6. KPMG and Torys shall be consulted about the proposed schedule for
production and discovery with respect to productions pursuant to this
protocol before the finalization of the Discovery Plan pursuant to Rule
29.1.03(1) of the Rules of Civil Procedure. KPMG and Torys shall
thereafter make documents available for inspection in accordance with the
established schedule. Any dispute with respect to the schedule as it affects
the Non-Parties may be referred to the Court pursuant to paragraph 11
hereof;


7. The Parties to the Action will be permitted to access the aforementioned
categories of documents for an agreed duration during which any such
Party may request copies of them.


8. The Non-Parties will arrange for copies of the requested documents to be
made and thereafter provided to, not only the Party to the Action
requesting copies of the documents, but also every other Party to the
Action. In the case of documents that are now in electronic form,
production of such documents will be by electronic copies;


9. Any Party to the Action that requests copies of documents pursuant to
paragraph 6 agrees to pay all reasonable expenses relating to the copying
or scanning of the requested documents incurred by the Non-Parties
(including the costs incurred as a result of a Non-Party retaining a third
party vendor for such copying or scanning) for both the Party requesting
the documents and all other Parties to the Action who are entitled to
receive a duplicate copy, subject to the rights of the Parties to the Action to
recover the same from the other Parties to the Action as costs in the
Action. Nothing in this paragraph is intended to prevent the Parties to the
Action from allocating the costs referred to among themselves in any way
they agree is appropriate;


10. All other costs of the Non-Parties relating to the preparation for inspection
and the production of documents shall be in the discretion of the Court
pursuant to rule 30.10 of the Rules of Civil Procedure and s. 131 of the
Courts of Justice Act and any Non-Party or Party to the Action may refer
the issue of the responsibility for payment of such costs to the Court
pursuant to paragraph 11 hereof;


11. The Parties to the Action and the Non-Parties may enlist the assistance of
the Court, in case managing or resolving any issues that may arise during
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implementation of the abovementioned document production protocol,
including issues of the relevance of the documents requested, the
proportionality and reasonableness of the request in the circumstances, the
application and/or waiver of privilege and the responsibility for costs
incurred by the Non-Parties referred to in paragraph 10 hereof. The
plaintiffs acknowledge that they have waived privilege over documents
arising from Torys' representation of the Plaintiffs, which documents are in
the possession of the Non-Parties. For greater certainty, the waiver of
privilege does not extend to materials exchanged in the mediations that
took place between Hollinger Inc. and the Non-Parties, respectively, which
mediation materials remain privileged and confidential;


12. The deemed undertaking, as described in Rule 30.1 of the Rules of Civil
Procedure shall apply to all documents made available for inspection by
the Non-Parties;


13. Nothing in this document protocol waives or prejudices the rights that the
Parties to the Action and the Non-Parties might have pursuant to rules
30.10, 31.10 and 53.07 of the Rules of Civil Procedure and section 131 of
the Courts of Justice Act.


* * * * *
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Matthew Lerner
LENCZNER SLAGHT ROYCE SMITH GRIFFIN LLP
130 Adelaide Street West
Suite 2600
Toronto, Ontario M5H 3P5


Dear Counsel:


Re: Conrad M. Black et al. ats Hollinger Inc. et al.


We set out here the Black parties' position on production and discovery issues in the current
litigation, including the contribution and indemnity claims and the motions to approve the Torys
LLP, KPMG LLP, and Hollinger Inc. settlements.


Our primary position on the settlement approval motions remains that they should not be approved
on the terms put forward but, even if approved, Torys LLP and KPMG LLP should remain parties
to the litigation so that Black's ability to defend the claims against him by Hollinger Inc. are not
prejudiced by a bar order. This position is set out in detail in Black's factum and oral argument in
response to the settlement approval motions.


However, if the court rules that Torys LLP and KPMG LLP are no longer to be parties to the
litigation and a bar order is to issue, there are certain minimal requirements to reduce the prejudice
to Black, while imposing reasonable requirements on Torys LLP and KPMG LLP. In essence, if a
bar order issues dismissing Black's extant contribution and indemnity claims against Torys LLP and
KPMG LLP, Black needs certainty now that he will have no lesser rights (nor is he asking for
greater rights) than those to which he would be entitled if Torys LLP and KPMG LLP remained
parties. He cannot agree that he, Torys LLP, KPMG LLP, and Hollinger Inc. may simply reserve
their rights on these critical issues, since to do so will be certain to create uncertainty, increased
costs, and delay.


Unfortunately, the parties have been unable to reach agreement on a protocol that will ensure that
Black's rights will be protected, while also addressing the concerns of Torys LLP and KPMG LLP.


Our proposal is as follows:


* Issues relating to production and discovery in the main action will be
pursuant to the Rules of Civil Procedure and determined by the case
management judge, when one is appointed. These issues need not be
further addressed at this time;


* Torys LLP and KPMG LLP each to provide a sworn affidavit of
documents, including a detailed schedule B, listing all documents which
are relevant to the issues raised in the pleadings;


* The settling parties to agree upon a reasonable cap for the costs to be
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incurred by Torys LLP and KPMG LLP associated with producing
documents which are relevant to the issues raised in the pleadings and
producing witnesses (both for examination for discovery and at trial) and
funds to make those payments will be set aside, in trust, out of the
settlement funds. The final arbiter of whether the costs incurred paid out of
the fund were reasonable will be the CCCA case management judge; and


* Torys LLP and KPMG LLP to agree to cooperate in making available
current members of their respective firms as witnesses, both for
examination for discovery and at trial. Recognizing that Torys LLP and
KPMG LLP cannot control former members of their firms, they must agree
to cooperate in the efforts of counsel for the parties to the litigation to
obtain the evidence of former members of their firms as witnesses at
discovery and/or trial.


We think that this proposal addresses not only Black's concerns, but also the desire of Torys LLP
and KPMG LLP to put an end to costs they must incur in respect of the action. It leaves the
allocation of those costs between the parties to the litigation to be determined at the end of the
litigation in the ordinary course.


This proposal and position is not without prejudice. It will be referred to, if necessary, when the
matter comes on again before Justice Campbell. We ask that this letter be included in any report you
prepare to Justice Campbell.


Yours truly,


Lisa C. Munro


LCM/emc/ra
cc: Service List


1 [2010] 3 S.C.R. 379 at para 56


2 (2003) 34 C.B.R. (4th) 157.


3 Annotated Bankruptcy Act 2012 (Carswell) and reference to Re Abitibi Bowater Inc. (2009),
64 C.B.R. (5th) 189 at 1152.


4 (1991) 4 O.R. (3d) 1 at para 43.
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5 56 C.B.R. (5th) 224 at paragraph 35


6 21 Wis. 2d 182, 124 N.W. 2d 106 (U.S. Wis. S.C., 1963.


7 (1994) 20 Wm. Mitchell L. Review 1.


8 CanLII 15098 (ONSC), (1999), 46 O.R. (3d) 130, [1999] O.J. No. 2245 (S.C.J.) at paras 40,
41, 75, 76.


9 2010 ONSC 2643 at para12, aff'd 2010 ONCA 841.


10 Lau v. Bayview Landmark Inc., [2006] O.J. No. 600 (S.C.J.) at paras 15-16.


11 Re Nucorp Energy Securities Litigation, 661 F.Supp. 1403, as cited in Gariepy v. Shell Oil
Co., 2002 CanLii 12911 (ONSC).


12 (2004) 71 O.R. (3d) 171 at para 65-66.


13 (2002) 26 C.P.C. (5th) 358 (OSCJ).


14 (2004) 71 O.R. (3d) 171 (CA).


15 See footnote 8 (supra).


16 The Rand Institute for Civil Justice "Where the Money Goes - Understanding Litigant
Expenditures for Producing Electronic Discovery", April 2012.


17 Part 31 Disclosure & Inspection of Documents - U.K. Rules of Civil Procedure.


18 "U.S. District Court Southern District of New York -- In Re Pilot Project Regarding Case
Management Techniques for Complex Civil Cases -- Oct.31, 2011" and "Institute for the
Advancement of the American Legal System: Nov. 1, 2009, A Roadmap for Reform: Pilot
Project Rules".


19 See Ontario Bar Association website under Discovery or the website of the Sedona
Conference "W6-7 - Sedona Canada".


20 See website www.lexum.com/ediscovery.


21 2010 ONCA 898 at para 13.
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Indexed as:


Keddy Motor Inns Ltd. (Re)


Between
RoyNat Inc. and Royal Trust Corporation of Canada,


Appellants, and
Keddy Motor Inns Limited, Respondent


[1992] N.S.J. No. 98


90 D.L.R. (4th) 175


110 N.S.R. (2d) 246


6 B.L.R. (2d) 116


13 C.B.R. (3d) 245


32 A.C.W.S. (3d) 1085


299 A.P.R. 246


Action S.C.A. Nos. 02595 and 02598


Nova Scotia Supreme Court - Appeal Division
Halifax, Nova Scotia


Clarke C.J.N.S., Matthews and Freeman JJ.A.


Heard: February 7, 1992
Judgment: March 2, 1992


(32 pp.)


Company law -- Companies' Creditors Arrangement Act -- Validity -- Voting irregularities -- Late
proxy vote -- Classification -- Fairness.


Faced with debts totalling $42,000,000 that threatened insolvency, the respondent brought
proceedings under the Companies' Creditors Arrangement Act. The plan involved a division of the
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respondent's creditors into classes according to interest and a vote was passed approving the plan.
The plan was sanctioned by the Supreme Court. The appellants comprised the minority that opposed
the plan. In this appeal they urged that the plan was invalid for irregularities. They argued that the
trial judge should not have allowed the inclusion of a proxy vote that arrived late; that creditors
were permitted to negotiate preferential treatment within their classes as an inducement to vote for
the plan; and that the classification of the creditors was unfair.


HELD: The appeal was dismissed. While late proxy votes are to be discouraged, there is nothing in
the Act that precludes the approval of late-arriving proxy votes. The evidence showed that there
could have been a better classification than that adopted in the plan. However, the present
classification did not give rise to any substantial injustice. Classification order was made prior to the
order sanctioning the plan. In the absence of appeal from the classification order, the debtor and its
creditors were entitled to rely upon it as a foundation for the plan. The Act contemplates
negotiations between the debtor company and creditors based on the best terms they can get. The
appellants failed to participate in negotiating favourable terms for themselves in the hope that the
plan would fail for non-approval. The emerging plan accorded some creditors preferential treatment
at the expense of the appellants but this was done within the fair and equitable process laid down in
the Act.


STATUTES, REGULATIONS AND RULES CITED:


Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 6.


Daniel M. Campbell, Q.C., for Appellant RoyNat Inc.
Peter G. MacKeigan and Gregory Cooper, for Royal Trust Corporation of Canada.
John D. Stringer, Richard Freeman and Roy F. Redgrave, for Keddy Motor Inns Limited.
Gerald R.P. Moir, for Central Guaranty Trust Company.


THE COURT: Appeal dismissed from order sanctioning plan of arrangement under
Companies' Creditors Arrangement Act between hotel chain and creditors per reasons for judgment
of Freeman J.A.; Clarke C.J.N.S. and Matthews J.A., concurring.


FREEMAN J.A.:-- Two secured creditors are seeking to overturn the Supreme Court order
sanctioning a hotel chain's plan of arrangement under the Companies' Creditors Arrangement Act
R.S.C. 1985, c. C-36, on grounds of voting irregularity and unfair practices.


Faced with debts totalling $42,000,000 that threatened to overwhelm it, the respondent,
Keddy's Motor Inns Limited, brought proceedings under the Act. Under a series of court orders
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creditors' actions were stayed, creditors divided into classes according to interest, and a schedule
established requiring a plan to be voted on by November 2, 1991.


Following the vote approving the plan as amended at the meetings, it was sanctioned on
application to Mr. Justice Nathanson of the Trial Division.


The issues on the appeal from his decision are that he should not have allowed the inclusion
of a proxy vote that arrived late, resulting in approval of the plan by the class of capital lease
creditors; that creditors were permitted to negotiate preferential treatment within their classes as an
inducement to vote for a plan confiscatory of secured creditors' rights; and that the creditors had
been unfairly classified.


The appellants must overcome obstacles including strong creditor approval of the plan, a well
reasoned decision by Mr. Justice Nathanson and able submissions on behalf of both respondents.


The scheme of the Act is contained in s. 6:


6. Where a majority in number representing three-fourths in value of the creditors
or class of creditors, as the case may be, present and voting, either in person or
by proxy, at the meeting or meetings thereof respectively held pursuant to
sections 4 and 5, or either of those sections, agree to any compromise or
arrangement either as proposed or as altered or modified at the meeting or
meetings, the compromise or arrangement may be sanctioned by the court, and if
so sanctioned is binding


(a) on all the creditors or class of creditors, as the case may be, and on any
trustee for any such class of creditors, whether secured or unsecured, as the
case may be, and on the company;


Important features are that the majority as defined in the Act can bind the minority, that the
final plan is defined by the vote of the creditors at the meetings, and that modifications can be
negotiated up to the time of voting.


The right of majority creditors of a class to bind the minority is an extraordinary one,
reflecting a willingness on the part of Parliament to deprive some creditors of their contractual
rights in the interest of the survival of the economic unit comprised of the ailing corporation and its
creditors. Fairness is preserved by the requirement for court sanction. But fairness must be
understood within the spirit of the statute.


The Act itself, apart from the jurisprudence which has developed around it, is little
encumbered by detail or nicety and provides minimal direct guidance as to procedures to be
followed. It is intended to provide distressed businessmen and their creditors with a means of
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reaching an accommodation of benefit to both, and to the public generally. Writing for the British
Columbia Court of Appeal, Mr. Justice Gibbs described the Act in Chef Ready Foods Ltd. v.
Hongkong Bank of Canada, [1991] 2 W.W.R. 136 at p. 142:


"The CCAA was enacted by Parliament in 1933 when the nation
and the world were in the grip of an economic depression. When a
company became insolvent liquidation followed because that was the only
consequence of the only insolvency legislation which then existed--the
Bankruptcy Act and the Winding-up Act. Almost invariably liquidation
destroyed the shareholders' investment, yielded little by way of recovery to
the creditors, and exacerbated the social evil of devastating levels of
unemployment. The government of the day sought, through the CCAA, to
create a regime whereby the principals of the company and the creditors
could be brought together under the supervision of the court to attempt a
reorganization or compromise or arrangement under which the company
could continue in business."


The Act was considered by the Supreme Court of Canada soon after its enactment in Re
Companies' Creditors Arrangement Act; A.G. Can. v. A.G. Que., [1934] S.C.R. 659 in which
Cannon, J. described it as follows:


"Therefore, if the proceedings under this new Act of 1933 are
not, strictly speaking 'bankruptcy' proceedings, because they had not for
object the sale and division of the assets of the debtor, they may, however,
be considered as 'insolvency' proceedings with the object of preventing a
declaration of bankruptcy and the sale of these assets. If the creditors
directly interested for the time being reach the conclusion that an
opportune arrangement to avoid such sale would better protect their
interest, as a whole or in part, provisions for the settlement of the liabilities
of the insolvent are an essential element of any insolvency legislation ..."


The Act fell into disuse until recent years but now appears to be enjoying a resurgence.
McEachern, C.J.B.C., discussed its purpose in the influential case of Northland Properties Limited
et al. v. Excelsior Life Insurance Company of Canada et al. (1989), 73 C.B.R. 195 (B.C.C.A.):


" ... there can be no doubt about the purpose of the C.C.A.A. It is to enable
compromises to be made for the common benefit of the creditors and of the
company, particularly to keep a company in financial difficulties alive and
out of the hands of liquidators. To make the Act workable, it is often
necessary to permit a requisite majority of each class to bind the minority
to the terms of the plan, but the plan must be fair and reasonable."


Nathanson, J. recognized that court sanction for the plan required that the court be satisfied as
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to three criteria which have evolved through the case law and which were stated in the Northland
Properties case.


1. There must be strict compliance with all statutory requirements.
2. All material filed and procedures carried out must be examined to


determine if anything has been done or purported to be done which is not
authorized by the Companies' Creditors Arrangement Act.


3. The plan must be fair and reasonable.


Each of the six classes of creditors voted in favour of the plan by the majority required under
the Act. The creditors did not vote as a whole. The votes cast at the class meetings--including the
proxy vote at issue in this appeal--showed 92 per cent of the creditors representing 86.6 per cent of
the value of the claims favored the plan.


After three days of hearings in November, 1991, Mr. Justice Nathanson sanctioned the plan.
It provides for three unprofitable hotel or motel properties to be sold or transferred to mortgagees,
and the eight profitable "core" properties to be retained. Interest rates on the core properties were
standardized at eleven per cent and amortization periods at 25 years. Numerous variations were
arrived at through negotiations, as contemplated by the Act, to make the plan acceptable to the
majority of creditors. Many creditors received concessions of particular interest or benefit to
themselves, that were not made to their class of creditors as a whole.


Central Guarantee, the largest creditor, was added as respondent in this appeal. It was owed
$16,600,000 secured by mortgages on hotels in Halifax, Moncton and Fredericton. Relying on
provisions of its security contracts, it negotiated for monthly payments of $66,000 to cover
municipal taxes and for payment of its legal fees of $25,000 as a protective disbursement out of a
trust fund held for renovation expenses. The appellants did not receive equivalent benefits. It does
not appear that they engaged in negotiations with the respondents to improve their positions,
although they would have been free to do so. They did not expect the plan to be approved.


The appellants, in voting against the plan, were in the minority in the secured creditor class.
They were among the few secured creditors who were fully secure. Royal Trust held a first
mortgage for $985,000 on a hotel at Shediac Road, Moncton, and RoyNat, Inc., held a first
mortgage for $3,750,000 on Keddy's Saint John hotel. Both properties are valued in excess of the
first mortgages. The appellants claim their position has worsened because their interest rates were
reduced from 13 per cent, the amortization periods were increased, and they are precluded from
realizing on their security during the five-year currency of the plan. They also object that some
creditors negotiated benefits for themselves which the appellants did not receive. They say that they
should not be bound by a majority of creditors voting out of self-interest in hope of realizing the
benefits they had negotiated for themselves.


Moreover, they say the class of secured creditors is too broad, and that they are unfairly
grouped with creditors secured by non-core properties, and by mechanics' lienholders. They should
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not, they say, be bound by the votes of secured creditors with whom they have no community of
interest.


I will dispose of the classification of creditors issue first. Similar arguments were considered
by Forsyth, J. of the Alberta Queens' Bench in Norcen Energy Resources Limited and Prairie Oil
Royalties Company Ltd. v. Oakwood Petroleums Ltd., (1988), 72 C.B.R. 20. He discussed the
"commonality of interests test" described in Sovereign Life Assur. Co. v. Dodd, [1892] 2 Q.B. 573
(C.A) in which Lord Esher stated:


"... If we find a different state of facts among different creditors
which may differently affect their minds and their judgments, they must be
divided into different classes."


Bowen, L.J. stated that a class:


"... must be confined to those persons whose rights are not so
dissimilar as to make it impossible for them to consult together with a view
to their common interest."


Forsyth, J. also referred to the "bona fide lack of oppression test" considered in the widely
cited case of Alabama, New Orleans, Texas & Pac. Junction Co., Co., [1891] 1 Ch. 2123 (C.A.).
Lindley, L.J. stated at pl. 239:


"The Court must look at the scheme, and see whether the Act has
been complied with, whether the majority are acting bona fide, and
whether they are coercing the minority border to promote interests adverse
to those of the class whom they purport to represent.


Forsyth, J. considered an article by Ronald N. Robertson, Q.C., in a publication entitled
"Legal Problems on Reorganizing of Major Financial and Commercial Debtors," Canadian Bar
Association -- Ontario Continuing Legal Education, 5th April 1983, at pl. 15 and summarized it as
follows:


"These comments may be reduced to two cogent points. First, it
is clear that the C.C.A.A. grants a court the authority to alter the legal
rights of parties other than the debtor company without their consent.
Second, the primary purpose of the Act is to facilitate reorganizations and
this factor must be given due consideration at every stage of the process,
including the classification of creditors made under a proposed plan. To
accept the 'identity of interest' proposition as a starting point in the
classification of creditors necessarily results in a 'multiplicity of discrete
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classes' which would make any reorganization difficult, if not impossible,
to achieve.


In the result, given that this planned reorganization arises under
the C.C.A.A., I must reject the arguments put forth by the Hongkong Bank
and the Bank of America, that since they hold separate security over
different assets, they must therefore be classified as a separate class of
creditors."


There is undoubtedly merit in the arguments of the appellants in the present case. Better
classifications could no doubt be arranged with the benefit of hindsight. It might have been
beneficial if secured creditors of core properties were in a separate class from secured creditors of
non-core properties and holders of mechanics' liens. However the Act does not require more than a
single class of secured creditors, and I am satisfied the present classification of creditors does not
give rise to any substantial injustice. Classification was by a court order following a hearing at
which the creditors were entitled to be heard. That order was made earlier than and distinct from the
order sanctioning the plan. The classification order was never appealed, and the 21-day appeal
period expired before the class meetings. The creditors and the debtor company were entitled to rely
upon it as a foundation for the plan. It is not specifically included in the present appeal because it
was not subject to collateral attack in the proceedings before Nathanson, J. who was bound by it.
The proper procedure for attacking the classification order was by way of appeal from that order,
not the sanctioning order. Nevertheless, because of the overall supervisory duty of the court to
ensure fairness of the plan, it is my view that we could intervene with respect to the classification
order if necessary to avert substantial injustice. I am not satisfied the present circumstances warrant
this court's intervention. I would reject the grounds of appeal based on classification.


The ground of appeal first stated by the appellants is their assertion that a late-arriving proxy
vote should not have been counted in the voting for the plan for the class of capital lease creditors.
Without that vote that plan would have been defeated. The assumption of the appellants appears to
be that rejection of a class plan would defeat the entire plan, or at least render it unfeasible, but that
is contrary to the intention of the Act and to s. 7.03 of the plan as sanctioned. They assert a right to
appeal from the result of voting for a plan approved by another class of creditors because approval
of that plan was essential to the overall plan which is binding on them. Without endorsing that
reasoning, the duty of this court, once again, is to consider whether the trial judge erred in assessing
the fairness of the plan. This includes jurisdiction over the votes of all classes of creditors; if the
impugned vote is a nullity it must be rejected.


Meetings of the six classes of creditors took place November 1 and 2, 1991. The meeting of
the capital leasing creditors was held the first day. The original draft of the entire plan, including the
plan for that class, and written statements of amendments were before the creditors. Disclosures of
results of the most recent negotiations were made orally at the meeting, having the effect of
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amending the plan to include them.


Marcus Wide of Coopers & Lybrand, the court appointed monitor, acted as chairman of all
the meetings. He called for a motion of "closure" of the meeting following the vote. That is, he
sought a motion prior to the vote to take effect after the vote. The minutes disclose that such a
motion was made and seconded but do not show that it was voted on. After this motion the creditors
and their proxies cast their votes and dispersed. There was no motion for adjournment. The ballot
box was sealed. The votes were not to be counted until after the last class meeting the next day. The
Bruncor proxy in favour of Martin MacKinnon, Keddy's representative, was received by Mr. Wide
at 5:08 p.m. on November 1. Mr. Justice Nathanson said that Mr. Wide


"... declined to include and count the vote in the final tabulation
of votes. However, reluctant to deny a legitimate - creditor an opportunity
to express its view concerning the plan, he brought the matter to the
attention of the court in the monitor's final report".


The Monitor's report on the result of the vote by the capital lease creditors, and the
controversial proxy, is as follows:


2. Capital Lease Creditors -- failed to approve the plan


For Against
Value of creditors
voting $679,148 $261,509
Percentage 72 28


Number of creditors voting 8 1
Percentage 89 11


The Monitor wishes to advise the Court that a proxy, instructing
Mr. Martin MacKinnon to vote in favour of the plan, was received from
Bruncor Leasing Inc., a capital lease creditor in the amount of $212,959,
on the afternoon of November 1, 1991, subsequent to the meeting for that
class, but not before the final meeting of creditors and while the ballots
were still in sealed boxes. The instruction regarding proxies circulated with
the notice of Meeting provides as follows:


A proxy may be deposited with, faxed or mailed to and
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received by the monitor at any time up to the respective
creditor meeting, or any adjournment thereof, or may be
deposited with the chairman of the meeting immediately prior
to the creditors meeting, or any adjournment thereof.


This vote has therefore not been tabulated.


Had the vote been tabulated the Capital Lease Class of Creditors
would have approved the plan with 77.3 of the value of the votes cast in
that class and 90 per cent of the number.


Mr. Justice Nathanson cited In re Alabama, New Orleans, Texas and Pacific Junction
Railway Company, [1891] 1 Ch. 213 at p. 245 as authority for the statement that the vote required
for approval of a plan is "a condition precedent to the jurisdiction of the court." He stated that "if the
vote is not in accord with the statutory requirement, the court cannot exercise its jurisdiction under
the statute to sanction the plan. Strict compliance with the statutory requirement is mandatory."


The Act provides statutory requirements as to the majorities necessary to approve a plan by a
class of creditors, but no guidance as to the manner of voting. The words "present and voting either
in person or by proxy at the meeting or meetings" of the creditors or a class of creditors have been
referred to by counsel as a voting directive. In context, however, they merely define the creditors to
be considered in determining whether the requisite majorities for approval of the plan have been
met.


The somewhat unusual procedure of "closing" the meeting by motion prior to the vote
presumably fixed the plan in the form it had attained up to the moment of closure and cut off further
discussion while the creditors turned their attentions to the actual process of voting. Voting is as
much a function of the meeting as discussion of the plan; while the voting was in progress the
meeting necessarily continued in existence. Counting the ballots is as much a function of the vote as
casting them. Apart from the security measure of sealing the ballot box, no step was taken, no
motion moved nor voted on, to end the meeting or to close the voting, between the casting of the
votes and the counting of them.


The meeting must still have been an existing, though fictitious, entity at the time the votes
were counted; the count necessarily occurred within the context of the meeting. The continuation of
the meeting and the acceptance of the late proxy vote finds support in the case law. See Shaw v.
Tati Concessions Limited, [1913] 1 Ch. 292, Washington State Labour Council v. Federate
American Insurance Company, Wash. 474 P. 2d 98 (S.C. En Banc).


Counsel for the appellants complain that the proxy was obviously solicited from Bruncor by
representatives of Keddy's. However they specifically acknowledged that they do not allege it was
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induced by improper side deals or secret benefits.


While it was obviously intended that proxies should be produced prior to the meetings, there
appears to be nothing in the Act, nor in the orders, nor in the voting instructions of the monitor, to
preclude the tabulation of a proxy vote submitted prior to the counting of ballots. The common law
applies. That is stated in Company Meetings by J.M. Wainberg, Q.C. 2nd ed., 1969 at p. 72 in his
discussion of Rules of Order:


When a poll is demanded, it shall be taken forthwith. If the poll
is on the election of a chairman or on a motion to adjourn, the votes shall
be counted forthwith, and the result declared before any further business is
conducted. On any other question the count may be made at such time as
the chairman directs, and other business may be proceeded with pending
the results of the poll. Up to the time the poll is declared closed and the
chairman (or the scrutineers) begin examining ballots, any qualified voter
may vote.


The vote was carefully conducted, with due attention to fairness and security. I am not
satisfied that prejudice was suffered by creditors of any other class as a result of the counting of the
vote of a creditor qualified to vote in every respect save for tardiness. It is important that creditors
not be disenfranchised for technical reasons; approval of a plan is an expression of the collective
will of the creditors, and it is important that be as broadly based as possible. It must be borne in
mind that this was a vote by creditors under the Companies' Creditors Arrangement Act, not a
meeting of municipal councillors or a company board of directors. Clear evidence of illegality
within the spirit and purpose of the Act, not mere irregularity, is necessary to invalidate the ballot. If
the ballot was not invalid, it must be counted.


As McEachern, C.J.B.C. said in Northland,


"As the authorities say, we should not be astute in finding
technical arguments to overcome the decision of such a majority."


Nevertheless, late proxies are not desirable. They create uncertainty, and there exists a
perceived possibility for abuse. The reason for holding the counting of the votes until all creditors
had voted was to ensure that classes with the latest meetings would not have the negotiating
advantage of knowing how other classes had voted. Chairmen of creditors' meetings would be well
advised to have the ballots counted promptly after they are cast and then to have the meeting
properly adjourned. There would be no need to announce the results until after the last meeting.


I am not satisfied the appellants have demonstrated that Mr. Justice Nathanson erred at law in
approving the Bruncor ballot. I would dismiss this ground of appeal.


The remaining grounds of appeal include the allegation that the plan for secured creditors was
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actually a number of plans tailored to individual creditors. This ground is closely related to the
classification issue. The commonality of interests test is no longer strictly applied because of its
unwieldiness. It necessarily follows that plans for broad classes of secured creditors must contain
variations tailored to the situations of the various creditors within the class. Equality of
treatment--as opposed to equitable treatment--is not a necessary, nor even a desirable goal.
Variations are not in and of themselves unfair, provided there is proper disclosure. They must,
however, be determined to be fair and reasonable within the context of the plan as a whole.


The other grounds to be considered within the general heading of unfairness include
allegations that votes of secured creditors obtained by inducements should have been excluded, that
the plan was not fair and reasonable among secured creditors and that the process employed by the
respondent was inherently unfair.


The instances complained of are set forth in Mr. Justice Nathanson's decision and need not be
repeated here. In dealing with them generally, he remarked that what the appellants overlooked was
"that their objections must be examined in the light of what is in the best interests of the class of
secured creditors to which they belong and of the creditors as a whole."


He summarized his conclusions about the complaints as follows:


"... some of the complaints are relatively inconsequential, others
have another context which is not stated. What appears on the surface to be
the whole truth is, in reality, of less moment ..."


He stated that he applied the following principles, which he derived from the case law:


1. Negotiations between the debtor company and creditors are salutary and
ought to be encouraged.


2. Secret or side deals or arrangements are improper. Their impropriety can
be ameliorated by making full disclosure in a timely manner.


3. There is no authoritative definition of what constitutes full disclosure or
timely manner; therefore, these may be questions of fact to be determined
in each individual case.


4. Members of a class of creditors must be treated fairly and equitably. Where
different members are treated differently, all members of the class must
have knowledge of the plan overall and for the particular class.


Mr. Justice Nathanson made the following findings:


"I find that the debtor company made full disclosure in a timely
manner by setting out the essential characteristics of the proposed plan,
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that is, all material information needed by a creditor in order to make a fair
and informed judgment, in the draft plan as filed, in the two addenda
circulated to the members of the class, and in the oral communications
made during the meeting which could not have been made in writing at an
earlier time because of the continuance of negotiations with various
creditors. I also find that the members of the secured creditors class had
full knowledge of the plan in its application to all members of that class
and generally in its application to all creditors of all classes.


I find that the members of the secured creditors class are treated
fairly and equitably in the plan as amended. Some sacrifices will be made,
but the evidence discloses that at least some of those sacrifices are of
windfalls which might accrue if the plan is not approved and the
sacrificing creditors are able to realize on the security which they hold.


I hold that the proposed plan is fair and reasonable. It is a bona
fide and creditable attempt to achieve a result which is generally fair to the
creditors ..."


The burden on the appellants to show otherwise is a very heavy one. In considering fairness
Mr. Justice Nathanson was in the last analysis exercising his discretion in addition to identifying
and applying rules of law and making findings of fact. This court has ruled repeatedly, on sound
authority, that it should only interfere with discretionary findings by a trial judge if serious or
substantial injustice, material injury or very great prejudice would otherwise result. See, for
example, McCarthy v. Acadia University (1977), 18 N.S.R. (2d) 364-; Exco Corporation v. Nova
Scotia Savings and Loan et al. 59 N.S.R. (2d) 331; Coughlan et al. v. Westminer Canada Holdings
Ltd. et al. (1989), 91 N.S.R. (2d) 214; Minkoff v. Poole and Lambert (1991), 101 N.S.R. (2d) 143;
and the authorities cited therein.


When the judicial discretion is exercised in favour of sanctioning a plan proposed by a debtor
company but in a very real way created by a resounding majority vote of its creditors, the burden on
the appellants becomes even heavier.


Nevertheless, there remain some matters of serious concern which the appellants have raised,
including the fact that the respondent Central Trust Guaranty did not support the plan until
arrangements had been made for paying its legal costs and for monthly instalments of municipal
taxes. If these could be characterized as inducements to procure its vote, unfairness would be
apparent.


A creditor which withholds its support from a plan because it has failed to address legitimate
concerns arising from its contractual relationship with the debtor company is perfectly within its
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right to insist on improvements. The Act encourages just this kind of negotiation. It is not material
whether agreement occurs soon after the first draft of the plan is circulated, so the resulting
amendments can also be circulated to creditors, or whether a last-minute compromise is reached
moments before the vote. The disclosure to be made in the latter instance will be necessarily
sketchier than the one made in the former.


On the other hand a creditor whose legitimate concerns have been met on a basis similar to
that of other creditors in its class, but which continues to insist on a benefit to which it is not entitled
as the price of its vote, is attempting to commit the debtor to an unfair practice which could
invalidate the whole plan. The distinction between the two situations must be drawn by the trial
judge, and there will be occasions when it is a very difficult and murky one.


The benefit derived by the Relax Company in the Northlands case is an example of the first
instance. So are the benefits negotiated by the Central Guaranty Trust in the present case. It seems
clear that when other complaints of instances of unfairness were found by Mr. Justice Nathanson to
involve matters of substance, he was able to consign them to the first category. I am not satisfied
that he was wrong in doing so.


The Act clearly contemplates rough-and-tumble negotiations between debtor companies
desperately seeking a chance to survive and creditors willing to keep them afloat, but on the best
terms they can get. What the creditors and the company must live with is a plan of their own design,
not the creation of a court. The court's role is to ensure that creditors who are bound unwillingly
under the Act are not made victims of the majority and forced to accept terms that are
unconscionable. No amount of disclosure could compensate for such deliberately unfair treatment.
Neither disclosure, nor the votes of the majority, can be used to victimize a minority creditor. On
the other hand negotiated inequalities of treatment which might be characterized as unfair in another
context may well be ameliorated when made part of the plan by disclosure and voted upon by a
majority. Lack of disclosure, however, can transform an intrinsically fair alteration in the terms of a
plan into an unfair secret deal which invalidates a plan. As a general rule the plan must include all
of the arrangements made between the debtor company and the creditors; in principle, undisclosed
arrangements cannot be part of the plan because they are not what the creditors voted for.
Nathanson, J. found there is no authoritative definition of full or timely disclosure -- these were
questions of fact. Consequences of inadvertent and innocent non disclosure and imperfect or
inadequate disclosure must be assessed. This involves a fine sifting of all factors to tax the skill of a
trial judge; I am not satisfied Nathanson, J. committed reversible error in his analysis nor in his
conclusion that all material information had been disclosed.


Another concern of the appellants, and of this court, is that regardless of any benefits they did
not receive but which were negotiated by other secured creditors in their own interests, they are left
worse off under the plan than they were under the provisions of their own security contracts. The
appellants had taken pains to protect their own interests when they made the loans, and they would
be repaid if they were left the freedom to realize on their security.
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In his decision on a classification order in Re NsC Diesel Power Inc. (1990), 97 N.S.R. (2d)
295 Mr. Justice Davison cites with approval an article by Stanley E. Edwards in the Canadian Bar
Review (1947) Vol. 25 at p. 587. He quotes Mr. Edwards at p. 595 as follows:


"There can hardly be a dispute as to the right of each of the
parties to receive under the proposal at least as much as he would have
received if there had been no reorganization. Since the company is
insolvent this is the amount he would have received upon liquidation.


At p. 594 Mr. Edwards said


"A further element of feasibility is that the plan should embrace
all parties if possible, but particularly secured creditors, so that they will
not be left in a position to foreclose and dismember the assets after the
arrangement is sanctioned as they did in one case."


The one major disadvantage the appellants suffer is the loss of the present right to realize on
their security. They may well consider that right has been confiscated from them. It is essential to
the purpose of the Act to bring about such a result, but it must be done fairly.


With an exception involving a government agency which had not been receiving a
commercial rate of interest, all the secured creditors have their interest rates reduced to the current
market level of eleven per cent, amortization periods increased, and in one case, principal and
interest blended. However the appellants' security is unimpaired, and apart from the reduced
interest, they stand to recover as much as they would have if the reorganization had not taken place.
Their worst disadvantage is that they are delayed in recovering under their security, which appears
to be a necessity if the plan is to succeed. There is nothing to suggest that Keddy's, or the other
creditors, sought to take advantage of them. Rather, they were asked to accept what appears to be
the minimum disadvantage consistent with a plan which might permit the company's survival. And,
had they chosen to negotiate, they might have improved the terms.


In the long term creditors in the position of the appellants should be required to suffer no loss,
and when such appears likely courts must be vigilant to protect them in keeping with the spirit of
the Act.


At first blush the reduction of their interest rates from approximately 13 per cent to 11 per
cent appears to represent a greater loss than can fairly be imposed upon them. However what they
are entitled to is not what they would recover if the contract were to be continue to its fulfilment as
originally contemplated. What they are entitled to, as Mr. Edwards points out, is what they would
recover from an insolvent company upon liquidation.
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That is, they would be entitled to recover the outstanding balance they are owed plus interest
to date. The reduced interest rate relates to future interest. On liquidation they may be presumed to
reinvest their recovered capital at present market rates. The eleven per cent rate fairly represents the
present market rate they would likely obtain on reinvestment of the funds. The other disadvantages
of which they complain are merely delays in recovery for which they will be compensated by
interest. They have suffered inconvenience but no injustice. They have not been treated unfairly
within the spirit of the Act.


The plan originally proposed by Keddy's was unacceptable to many of the creditors, although
it would appear to have been offered in good faith. Keddy's had to try to offer an acceptable plan,
without any certain knowledge of the matters of chief concern to the individual creditors. If there
had been no room for movement the plan would predictably have failed. What appears to be
controversial is that a process of negotiations took place within a compressed time frame between
Keddy's and the creditors, in which the concerns of the creditors were considered. It does not appear
that advantages negotiated by any creditor were offset by substantial disadvantages to another, nor
does it appear that the advantages were so great as to constitute substantial unfairness even viewed
in their worst light. In keeping with the purposes of the Act, substance must prevail over merely
theoretical or technical considerations. The process took place in the open, and the other creditors
were reasonably well advised of all amendments that were agreed to, with the possible exception of
some last minute changes of a relatively minor nature that escaped detailed disclosure. There
appears to have been no deliberate intention to conceal or mislead.


The appellants were aware of the process but, in the belief that the plan would fail, did not
fully participate. They were under no duty to negotiate for better terms. However, their choice not to
do so does not entitle them on these facts to destroy a plan so strongly supported by the other
creditors. The plan does not treat the creditors equally, but it treats them equitably. In my view both
the plan and the process by which it was achieved were not perfect, nor beyond criticism, but they
were roughly fair and within the objectives of the Act, as Nathanson, J. determined.


Considered as a whole, the concerns of the appellants are understandable. But when they are
examined within the framework of the purposes and objectives of the Companies' Creditors
Arrangement Act they lack sufficient substance to justify interference by this court with the plan
sanctioned by Mr. Justice Nathanson.


I would dismiss the appeal. As the issues involved in this appeal were not previously
considered by this court, the parties should bear their own costs.


FREEMAN J.A.
Concurred in:
CLARKE C.J.N.S.
MATTHEWS J.A.
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Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters --
Compromises and arrangements -- Claims -- Priority -- Amount -- Sanction by court -- Application
by petitioners for order sanctioning Plan and extending stay of proceedings to allow for
implementation allowed -- Plan set out one petitioner as corporate vehicle and involved
restructuring shareholdings and issuance of new shares -- Requisite double majority obtained --
Trade creditors agreed to receive shares in satisfaction of debt and evidence indicated shares had
sufficient value to satisfy payment in full requirement under s. 6(8) -- Statutory requirements of
CCAA met -- Manifestly clear creditors and stakeholders would receive little to nothing if
petitioners were liquidated -- Plan fair and reasonable, representing 3.5 years of persistent
restructuring efforts.


Application by the petitioners for an order sanctioning the Plan and extending the stay of
proceedings to allow for implementation. Restructuring had been ongoing for 3.5 years and the Plan
of compromise and arrangement had received a positive response from the petitioners' shareholders
and creditors. The petitioners carried on the business of developing a mine property. Financing was
currently being provided and all disputed claims had been settled. The Plan set out one petitioner as
the corporate vehicle, and the restructuring included the payment of claims so the petitioners could
emerge from the CCAA proceedings and bring the mine into commercial production. The Plan
involved the distribution of shares in satisfaction of the claims of trade creditors and preferred share
claimants, as well as distribution of entitlements to other persons involved, as set out in a letter of
agreement. The Plan contemplated the trade creditors would be paid in full and preferred share
claimants would get a pro rata share, likely four to five cents on the dollar of claims. Class B
shareholders had no monetary interest and would receive only gratuitous consideration. The
claimants had been given sufficient notice and time to submit their share direction forms, and
surplus shares would be distributed to class B and preferred share claimants. The Plan was
overwhelmingly approved by trade creditors and preferred shares claimants. The petitioners had
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made progress in terms of raising exit financing.


HELD: Application allowed. The requisite double majority had been obtained. The court had
already found the petitioners qualified as debtors under the Act, with total claims exceeding $5
million. The trade creditors had agreed to receive shares in satisfaction of debts. The potential
volatility of the share prices was not determinative of whether the "payment in full" requirement of
s. 6(8) was satisfied by this arrangement. The petitioners conceded the corporate vehicle's equity
value upon exiting the CCAA proceedings was difficult to quantify. All valuations of the mine and,
thus the company's shares, were conditional on its access to funding and successful program for
production. Without those two factors, no one receiving shares would recover anything of value. As
such, the satisfaction of s. 6(8) was tied to the valuation of the mine. While there was no certainty in
the projected values, there was sufficient evidence to conclude there would be sufficient value in the
shares in the future to satisfy the debt in full. And, notably, trade creditors voted for the Plan despite
this uncertainty. The petitioners met all the statutory requirements, and there was no suggestion they
had acted contrary to the CCAA. No creditor or stakeholder now opposed the Plan. It was
manifestly clear that trade creditors would recover little to nothing if the petitioners' assets and
operations were liquidated, and stakeholders would likely receive no return on their debt or equity.
The Monitor had found the Plan to be in the best interests of all stakeholders. The distributions were
appropriate and the petitioners had no viable alternative to implementing the Plan, and there was no
suggestion of unfairness. All amended releases set out were rationally connected to the Plan and
necessary for implementation. The Plan was fair and reasonable and represented years of persistent
restructuring efforts. The Plan was sanctioned and the stay extended.


Statutes, Regulations and Rules Cited:


Arbitration Act, RSBC 1996, CHAPTER 55,


Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3,
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6(8)


Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.),
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Counsel for the Petitioners, except Purcell Basin Minerals Inc.: Jonathan B. Ross.


Counsel for the Monitor, Deloitte Restructuring Inc.: Tevia R.M. Jeffries.
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Counsel for Purcell Basin Minerals Inc. and CuVeras LLC: William C. Kaplan, Q.C., Helen M.E.
Sevenoaks, Peter Bychawski.


Reasons for Judgment


S.C. FITZPATRICK J. (orally):--


INTRODUCTION


1 The application is brought pursuant to the Companies' Creditors Arrangement Act, R.S.C.
1985, c. C-36 (the "CCAA"). This long-standing restructuring has been ongoing for over three and a
half years now and, after much effort, the petitioners prepared a plan of compromise and
arrangement, dated September 25, 2014, which was subsequently amended by the amendment
addendum no. 1, dated October 29, 2014 (as amended, the "Plan"). The Plan has received a positive
response from the petitioners' creditors and shareholders.


2 The petitioners, including the newly-added party, Purcell Basin Minerals Inc. ("Purcell"), now
apply for an order sanctioning the Plan. The petitioners also apply for an order extending the stay of
proceedings to December 12, 2014 in order to allow for the implementation of the Plan.


3 At the conclusion of the hearing, the orders sought were granted with reasons to follow. These
are those reasons.


BACKGROUND


4 Much of the background of this matter has been described in earlier reasons for judgment: Bul
River Mineral Corporation (Re), 2014 BCSC 645 and 2014 BCSC 1732. For the purposes of
today's application, I will briefly summarize the facts.


5 Ross Stanfield, who has since died, was the driving force behind the Stanfield Mining Group
(the "Group"), which comprised all of the petitioners, save for Purcell. The Group carried on the
business of developing a mining property situated near the Bull River in British Columbia, known
as the Gallowai Bul River Mine (the "Mine"). The principal ore at the Mine is copper, although
gold, silver and possibly feldspar deposits are also located in the area.


6 The Group was effectively controlled by Mr. Stanfield, and later his estate (the "Estate"), by
reason of holding all, or virtually all, of the voting common shares in the Group's parent companies,
the petitioners Zeus Mineral Corporation ("Zeus Mineral") and Fort Steele Mineral Corporation
("Fort Steele Mineral"). The two principal companies involved in the development and operation of
the Mine on behalf of the Group are the petitioners Bul River Mineral Corporation ("Bul River")
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and Gallowai Metal Mining Corporation ("Gallowai"). Zeus Mineral and Fort Steele Mineral own
the common shares in Bul River and Gallowai.


7 Mr. Stanfield's dream of developing the Mine gave rise to concerted efforts to obtain funding
from a large number of individuals beginning around the mid-1990s. This sales program would
ultimately prove to be successful in raising over $220 million from approximately 3,500 individual
investors. Those investors participated in the Group by way of preferred and sometimes common
shares issued by Bul River and Gallowai.


8 On May 26, 2011, this Court granted an initial order pursuant to the CCAA (the "Initial Order").
The stay of proceedings granted in the Initial Order has been extended by this Court from time to
time. The course of the restructuring has not been, at times, without difficulty. The fundamental
problem faced by the Group at the outset was whether it could be shown that there were proven
resources at the Mine that would support the conclusion that the Mine was viable. In order to
continue minimal operations at the Mine and also proceed with this development work, interim
financing was necessary. Ultimately, that financing was provided by CuVeras LLC ("CuVeras") and
CuVeras continues to financially support the Group to this time.


9 CuVeras' involvement went beyond interim financing. In November 2011, CuVeras and the
original petitioners signed a letter of intent. That document was replaced by a further letter of intent
in March 2012 which addressed a possible restructuring. Following the resolution of a dispute
concerning these arrangements, a letter of agreement was signed between the parties on May 23,
2014 (the "Letter of Agreement").


THE CLAIMS PROCESS


10 On August 19, 2011, the court approved a claims process order authorizing the petitioners to
conduct a claims process for the determination of any and all claims against the Group. The details
of the claims process were discussed in Bul River Mineral Corporation (Re), 2014 BCSC 1732 at
paras. 25-28. What is important for the purposes of this application is that the claims process was to
identify claims of not only trade creditors, but also equity investors of the petitioners (save for
Purcell) holding preferred or common shares.


11 The claims bar date, as amended, being October 26, 2011, has long since passed. Only a small
number of claims were disputed. Following the issuance of the court's reason in relation to two of
those claims (Bul River Mineral Corporation, 2014 BCSC 1732 at paras. 58-167), I was advised by
counsel that all remaining disputed claims were settled. No creditor or shareholder has objected to
the claims now admitted, whether by settlement or otherwise.


THE PLAN


12 On May 28, 2014, this Court approved the Letter of Agreement, which laid the foundation
upon which the Plan was later drafted.
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13 On September 25, 2014, the Plan was filed. The Plan sets out that Purcell is the corporate
vehicle by which the restructuring is to be implemented. Fundamental to the restructuring is a
compromise, settlement and payment of the claims so that the Group can emerge from the CCAA
proceedings and bring the Mine into commercial production.


14 At present, the petitioners (save for Purcell) are controlled by the Estate through a numbered
company holding 100% and 99.9%, respectively, of the Class A voting common shares in Zeus
Mineral and Fort Steele Mineral. Mr. Stanfield's grandson and sole beneficiary, George Timothy
Hewison, controls that company. In addition, Lilieu Stanfield is the holder of one Class A voting
common share. As stated above, Bul River and Gallowai, separately or together, own the shares of
many other petitioners.


15 There are a number of corporate petitioners within the Group, referred to as the "Estate
Companies", although their status is unclear. No one seems to know if they are operating entities or
if they hold any assets. In any event, the Estate Companies are owned and controlled by the Estate
and have been included in the Plan out of an abundance of caution.


16 The corporate steps toward implementation of the Plan are as follows:


a) the Class A voting common shares held by the Estate in Fort Steele
Mineral, Zeus Mineral and the Estate Companies are to be transferred to
Purcell for $1.00;


b) as a result of these transactions, Purcell will hold all of the Estate's Class A
voting common shares in these entities and thereby control Fort Steele
Mineral and Zeus Mineral (and thereby Bul River, Gallowai and their
respective subsidiaries);


c) the only other Class A voting common share held by Lilieu Stanfield will
be cancelled;


d) all other securities, including all Class C, D, F and G preferred shares
issued by Bul River and Gallowai, will be exchanged for shares in Purcell
and then such preferred shares will be cancelled. All Class B and E shares
will also be cancelled. As a result, the only shareholder of the various
petitioners in the Group will be Purcell; and


e) Fort Steele Mineral, Zeus Mineral and Purcell will be amalgamated.


Page 6







17 As a result of these steps, Purcell and its shareholders (i.e., holders of "Purcell Shares") will
then have the sole interest in Bul River and Gallowai, their subsidiaries, and the Estate Companies.


18 The Plan contemplates two classes of creditors voting on the Plan:


(a) trade creditors, holding debt claims (the "Trade Creditors"); and


(b) preferred share claimants, holding Class C, D, F and G preferred shares in Bul
River and Gallowai (the "Preferred Share Claimants").


19 The Plan involves the distribution of Purcell Shares in satisfaction of the claims of the Trade
Creditors and the Preferred Share Claimants, as well as entitlements to other persons involved in the
restructuring, being CuVeras, Highlands Pacific Partners LLP ("Highlands"), and the Lacey Group.


20 The entitlements of these other persons arise from the Letter of Agreement as follows:


a) CuVeras


As interim lender in the CCAA proceedings and sponsor of the Plan, CuVeras is
entitled to notes payable by Purcell, defined as "Purcell Notes", in payment of the
financing amounts (principal, interest and fees). This avoids the need to raise
cash on the closing, whether by new investment or otherwise. Accordingly, the
interim financing will be paid out and discharged as a result of the issuance of
these Purcell Notes. CuVeras is also entitled to additional compensation pursuant
to the Letter of Agreement by way of Purcell Shares equal to the principal value
of the interim financing loans outstanding as at closing of the Plan (presently
anticipated to be approximately $9.5 million which will represent 48.7% of the
equity).


b) Highlands


Highlands, the manager of CuVeras, as interim financier in the CCAA
proceedings, is entitled to Purcell Notes representing 7% of the enterprise value
of Purcell and 2% of the Purcell Shares (reduced from 7% as discussed below).
Those entitlements are a fee to compensate Highlands for its administration of
the interim financing loan, its sponsorship of the Plan, its role in raising the exit
financing and for the services it has provided to the Group over the course of its
involvement in these proceedings.
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c) The Lacey Group


The Lacey Group has been involved in the proceedings since the fall of 2011
when it advanced funds to the Group to repay the first interim lender. In addition,
the Lacey Group has organized the CuVeras investor group, retained Highlands
and was instrumental in funding CuVeras' sponsorship of the Plan. The Lacey
Group was also involved in negotiating the Letter of Agreement, negotiating the
Plan with CuVeras and the petitioners and raising the exit financing. Pursuant to
the Letter of Agreement, the Lacey Group is to receive 15% of the Purcell
Shares.


21 The Plan contemplates, as required by the CCAA, that the Trade Creditors will be "paid in
full". I will discuss this issue in more detail below.


22 As mentioned above, there are a large number of preferred shareholders. Each of the four
classes of preferred shares has a different share value. The Plan has ascribed redemption values to
the various classes of shares to create a "Preferred Share Exchange Ratio", as follows: (i) Class C -
$40, (ii) Class D - $25, (iii) Class F - $50, and (iv) Class G - $75.


23 The Plan contemplates that each Preferred Share Claimant will receive a share class
entitlement by a pro rata share entitlement to the Purcell Shares issued through the implementation
of the Plan. Once the distributions to the other stakeholders have been determined (variable upon
the amount of principal outstanding as at the closing date on the CuVeras interim loan) the total
equity entitlement of the Preferred Share Claimants will be determined. Thereafter, a calculation
will be made to determine their respective pro rata entitlement to the Purcell Shares. At present, it
is anticipated that the Preferred Share Claimants will receive 20.3% of the equity, which represents
a recovery of 4-5 cents on the dollar of claims.


24 The Plan also contemplates a particular treatment for the holders of Class B non-voting
common shares. Many of the Class B shareholders subscribed to their shares at a time prior to the
issuance of preferred shares on the assumption that their investment would enjoy priority over
subsequent equity issuances. However, the Class B shareholders rank subsequent in priority to the
preferred shareholders in the distribution of the assets of the petitioners who issued such shares.
Accordingly, on a liquidation basis, the Class B shareholders would receive nothing. Arising from
this background, it was Mr. Hewison's view, on behalf of the Group, and the view of the
court-appointed monitor, Deloitte Restructuring Inc. (the "Monitor"), that this warranted, on the
basis of fairness, that some consideration be paid to the Class B shareholders under the Plan.


25 In these circumstances, Highlands gratuitously agreed to contribute 3% of its equity
entitlement to Purcell Shares (originally 7%) to be distributed to the Class B shareholders so that no
other stakeholders would be prejudiced. Additionally, Class B shareholders can participate at a
higher level if there are "Surplus Shares" available under the Plan.
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26 Notwithstanding the fact that the Class B shareholders are receiving this gratuitous
consideration under the Plan, the Plan did not provide that Class B shareholders could vote on the
Plan. No issues arise from this circumstance as it is readily conceded that the Class B shareholders
have no monetary interest in the Group that is being transferred to Purcell under the Plan.


27 The Plan addresses the mechanism by which it is to be implemented. One of the challenges
identified early on in these proceedings was the state, or rather disarray, of the original petitioners'
records with respect to their shareholders. It was readily apparent that many of the records were out
of date and likely incomplete or inaccurate.


28 Given that the Plan contemplates a restructuring of the shareholdings and the issuance of new
shares in Purcell, it was necessary to ensure that accurate information was on hand to ensure
entitlement to shares being cancelled and entitlement to Purcell Shares being distributed under the
Plan.


29 Under the Plan, the Trade Creditors and the Preferred Share Claimants are required to deliver
to Purcell a duly completed and executed "Share Direction Form". These forms provide
confirmation of each eligible claimant's name, address and other information required by Purcell to
create and maintain a share registry. The form also indicates each claimant's debt or equity
entitlement under the Plan. This information is to be checked as against the information in the
creditor list, as confirmed through the claims process, to ensure proper distribution.


30 The deadline for the Trade Creditors and the Preferred Share Claimants to provide their Share
Direction Form to Purcell is January 5, 2015. I am satisfied that this deadline should provide ample
opportunity for claimants to complete the Share Direction Form and deliver it as required. In
addition, directions were given by the court at the time of the hearing for further advertisement and
notice to the claimants in terms of the requirement to deliver the Share Direction Form by the
deadline.


31 Given the state of the records, the petitioners and Purcell rightly anticipate that a number of
the claimants will not provide the Share Direction Form, for any number of reasons. Corporate
claimants may have gone out of business and individuals may have died and estates wound up.
Others may not be interested in pursuing their claims. In that event, the Plan provides for the
transfer of such "Surplus Shares" as follows: firstly, to the Class B shareholders to a maximum of
10% of the equity of Purcell; and secondly, the balance of any Surplus Shares to be distributed to
the Preferred Share Claimants pro rata based on their existing entitlements under the Plan.


THE MEETING


32 On September 30, 2014, the court granted an order adding Purcell as a petitioner and also
granted a further order authorizing the petitioners to file the Plan and convene, hold and conduct
meetings of creditors to vote in respect of the Plan. Those meetings took place on October 29, 2014
in Richmond, BC.
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33 At the meetings, the Plan was considered by the Trade Creditors and the Preferred Share
Claimants. At that time, minor amendments to the Plan were tabled, after due notice was given of
the amendments. These amendments were considered by the Monitor to not prejudice the interests
of the stakeholders.


34 The Plan was overwhelmingly approved by the Trade Creditors and the Preferred Share
Claimants by the requisite double majority vote. Of the Preferred Share Claimants, 1,438 votes were
cast in favour (value $114,412,897) and one voted against (value $213,519). Of the 93 eligible
Trade Creditors, 34 votes were cast in favour (value $965,682) and no votes were cast against the
Plan.


POST-MEETING MATTERS


35 Originally, the amount of the Trade Creditors' claim was $1,439,492. The Plan contemplated
that 9% of the Purcell Shares would be allocated to the Trade Creditors, which was anticipated to be
a premium since that amount would have been notionally valued at 7% of the illustrative enterprise
value of Purcell.


36 After the meeting, Purcell became aware that the claim of one creditor, Sun Life Assurance
Company, had been incorrectly calculated as $175,235, instead of approximately $605,950. To
address this issue, Highlands has agreed to allocate 2% of its original allocation (7%) to the Trade
Creditors, such that the Trade Creditors will now receive 11% of the Purcell Shares.


37 At the time of the hearing, all indications were that the petitioners would have sufficient cash
on closing (anticipated to be December 9, 2014) to fund requirements under the Plan. The funds
available on closing were intended to be used to satisfy the professional charges under the
Administration Charge (as defined in the Initial Order), what are described as "Unaffected Claims",
and also post-closing debts. In addition, the evidence established that funds were available to
support operations into early 2015 when the corporate transactions were to be completed.


38 By the time of the hearing, Purcell had made progress in terms of raising the exit financing.
As of November 15, 2014, Purcell had raised approximately $700,000 in equity financing with
additional subscriptions in progress of approximately $500,000. These amounts were being raised
by Purcell toward meeting the requirement of confirming $1.7 million in exit financing. The
amounts raised are being held pending closing and Purcell expects to satisfy that condition. If this
target is not met, the agreements in place provide that the monies raised to date will be returned to
investors but, more likely, the monies needed will be raised through the subscription of shares.


DISCUSSION


39 The statutory authority upon which the Plan may be sanctioned is s. 6(1) of the CCAA:


6. (1) If a majority in number representing two thirds in value of the creditors, or
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the class of creditors, as the case may be -- other than, unless the court orders
otherwise, a class of creditors having equity claims, -- present and voting either
in person or by proxy at the meeting or meetings of creditors respectively held
under sections 4 and 5, or either of those sections, agree to any compromise or
arrangement either as proposed or as altered or modified at the meeting or
meetings, the compromise or arrangement may be sanctioned by the court and, if
so sanctioned, is binding


(a) on all the creditors or the class of creditors, as the case may be, and on
any trustee for that class of creditors, whether secured or unsecured, as the
case may be, and on the company[.]


40 Even if the requisite double majority vote is obtained, as it has been here, the court has
discretion as to whether the plan of arrangement will be sanctioned. In Canwest Global
Communications Corp. (Re), 2010 ONSC 4209 at para. 14, Pepall J. (as she then was) stated that
the criteria to be satisfied are:


(a) there must be strict compliance with all statutory requirements;


(b) all material filed and procedures carried out must be examined to
determine if anything has been done or purported to be done which is not
authorized by the CCAA; and


(c) the Plan must be fair and reasonable.


Has there been Compliance with Statutory Requirements?


41 In previous court orders granted in these proceedings, this Court declared that the petitioners
(other than Purcell) qualified as debtor companies under s. 2 of the CCAA and that the total claims
against them exceeded $5 million.


42 In addition, paragraph (d) of the definition of "Unaffected Claim" in the Plan is such that any
claim arising under ss. 6(3), 6(5) and 6(6) of the CCAA is not affected by the Plan. All Unaffected
Claims are intended to be paid on closing.


43 The only substantial issue that arises from the Plan is whether it has been shown that the Trade
Creditors' claims are being "paid in full" such that the equity claims of the Preferred Share
Claimants can be paid also. This requirement arises from the CCAA, s. 6(8):
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No compromise or arrangement that provides for the payment of an equity claim
is to be sanctioned by the court unless it provides that all claims that are not
equity claims are to be paid in full before the equity claim is to be paid.


44 The Trade Creditors are owed approximately $1.87 million. It seems straightforward that a
cash payment to these creditors on closing would be sufficient to meet the requirements of s. 6(8) in
respect of them being "paid in full". However, it is equally apparent here that there is no
restructuring that can be achieved that would result in the generation of that amount of cash.


45 The Plan is, as I have stated above, designed to deliver a percentage (11%) of shares in the
new entity, Purcell, to the Trade Creditors in satisfaction of their claims.


46 The preliminary question is whether issuance of shares to creditors can satisfy the requirement
under s. 6(8).


47 Counsel for the petitioners has indicated that they have been unable to find any case in which
a court has considered the question as to whether the issuance of shares to creditors can satisfy the
requirements of s. 6(8) of the CCAA. I have been referred to certain decisions that tangentially refer
to plans being sanctioned in these circumstances: Cheng v. Worldwide Pork Co., 2009 SKQB 186 at
para. 19; Scaffold Connection Corp. (Re) (2000), 24 O.S.C.B. 106 at item 11 (Ont. Securities
Comm.).


48 The authorities suggest that shares can constitute the necessary payment to creditors. Black's
Law Dictionary, 10th ed., does not provide a definition of the phrase "paid in full"; however, the
word "pay" can support several definitions:


pay, n. 1. Compensation for services performed, salary, wages, stipend, or other
remuneration given for work done.


...


2. The act of paying or being paid. 3. Someone considered from the viewpoint of
reliability and promptness in meeting financial obligations. 4. Metaphorically,
retribution or punishment.


pay, vb. 1. To give money for a good or service that one buys; to make
satisfaction &lt;pay by credit card&gt;. 2. To transfer money that one owes to a
person, company, et &lt;pay the utility bill&gt;. 3. To give (someone) money for
the job that he or she does; to compensate a person for his or her occupation;
compensate &lt;she gets paid twice a month&gt;. 4. To give (money) to someone
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because one has been ordered by a court to do so &lt;pay the damages&gt;. 5. To
be profitable; to bring in a return &lt;the venture paid 9%& gt;.


[Emphasis added].


49 In People's Loan & Deposit Co. v. Grant (1890), 18 S.C.R. 262 at 266, Ritchie C.J. (Strong,
Fournier, Gwynne and Patterson JJ. concurring) discussed the (lack of) distinction between "paid",
"fully paid" and "satisfied", indicating that if something is paid then it is necessarily satisfied:


What possible difference is there between "until paid" and "until fully paid and
satisfied?" If the money secured is "paid" is it not "fully paid?" And if the debt
is" paid" is it not "satisfied?" The debt cannot be "paid" without being "fully paid
and satisfied"; the terms "paid" and "fully paid and satisfied" are equivalent
terms, the meaning being precisely the same, the only difference being that in the
one case one word, and in the other four are used to express the same idea.


50 Accordingly, if a debt is satisfied, it must be equally paid. As the Plan indicates, and as the
Trade Creditors have agreed, they are to receive Purcell Shares in satisfaction of their debt, such
that the debt is to be "paid in full".


51 In the tax context, the court in Johnson v. Canada, 2010 TCC 321, citing Gibson v. R., [1996]
1 C.T.C. 2105, held that the phrase "amount paid" in the Income Tax Act, R.S.C. 1985, c. 1 (5th
Supp.) means more than the transfer of money alone. The court in Johnson stated:


[15] Therefore, the phrase "amount paid" would include payments made by
means of a transfer of a right or thing where the value of the right or thing can be
expressed in terms of an amount owing, and is not limited to a transfer or
delivery of money alone.


52 One might argue that, since the value of Purcell Shares will likely fluctuate over time, the
court would not be in a position to say that the debt owing to the Trade Creditors will have been
"paid in full" by the transfer of those Purcell Shares. However, the volatility, or potential volatility,
of share prices is not determinative as to whether, at closing, the payment "in full" will have
occurred.


53 In Creston Moly Corp. v. Sattva Capital Corp., 2014 SCC 53, the Court was dealing with the
appropriate standard of review to be applied in commercial arbitrated decisions made under the
Arbitration Act, R.S.B.C. 1996, c. 55. The initial agreement being disputed was an agreement
providing for the payment of finder's fees in shares. The parties disagreed as to the date on which to
price the shares for payment and entered arbitration to resolve the dispute. The Court commented on
the basis upon which such fees were to be paid in shares:
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[117] ... There is an inherent risk in accepting a fee paid in shares that is not
present when accepting a fee paid in cash. A fee paid in cash has a specific
predetermined value. By contrast, when a fee is paid in shares, the price of the
shares (or mechanism to determine the price of the shares) is set in advance.
However, the price of those shares on the market will change over time. The
recipient of a fee paid in shares hopes the share price will rise resulting in shares
with a market value greater than the value of the shares at the predetermined
price. However, if the share price falls, the recipient will receive shares worth
less than the value of the shares at the predetermined price. This risk is well
known to those operating in the business sphere and both Creston and Sattva
would have been aware of this as sophisticated business parties.


[118] By accepting payment in shares, Sattva was accepting that it was subject to
the volatility of the market. If Creston's share price had fallen, Sattva would still
have been bound by the share price determined according to the Market Price
definition resulting in it receiving a fee paid in shares with a market value of less
than the maximum amount of US$1.5 million. It would make little sense to
accept the risk of the share price decreasing without the possibility of benefitting
from the share price increasing. As Justice Armstrong stated [in the appeal from
the arbitration award indexed at 2011 BCSC 597 at para. 70]:


It would be inconsistent with sound commercial principles to insulate the
appellant from a rise in share prices that benefitted the respondent at the
date that the fee became payable, when such a rise was foreseeable and
ought to have been addressed by the appellant, just as it would be
inconsistent with sound commercial principles, and the terms of the fee
agreement, to increase the number of shares allocated to the respondent
had their value decreased relative to the Market Price by the date that the
fee became payable. Both parties accepted the possibility of a change in
the value of the shares after the Market Price was determined when
entering into the fee agreement.


54 The petitioners concede, quite rightly, that Purcell's equity value on exiting the CCAA
proceeding is difficult to quantify. In the future, the Purcell Shares will depend on a number of
variables, including the price of copper that will apply over the operating life of the Mine.


55 The petitioners have developed a number of studies including the Moose Mountain Scoping
Study dated October 29, 2013 (the "Moose Mountain Study") which forecasts the pre- and post-tax
value of the Mine based on certain projections of copper prices (US$3.70 per pound). The Plan
provides an illustrative calculation of the way in which the Plan will operate and it imputes values
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based on the Moose Mountain Study. It was on this basis that the Plan originally provided for 9% of
the Purcell Shares to be allocated to the Trade Creditors. Based on the copper price, an enterprise
value of $19.5 million was established. This gave rise to a valuation for the Purcell Shares to be
allocated to the Trade Creditors of $1,756,080 in respect of $1.43 million in debt. The premium was
to compensate the Trade Creditors for the short-term illiquidity of the Purcell Shares to be allocated
to them.


56 That initial allocation has since required adjustment by reason of a change in the underlying
assumption as to the price of copper. In addition, the amount of the Trade Creditors' claims has
increased, as noted above, and is now approximately $1.87 million, rather than $1.43 million. This
latter circumstance resulted in the Trade Creditors entitlement rising to 11% of the Purcell Shares,
rather than 9%.


57 It must be recognized at the outset that all valuations for the Mine, and hence the Purcell
Shares, are conditional upon two fundamental events: firstly, Purcell's access to funding to take the
Mine to production; and secondly, a successful program that takes the Mine to permitting and
production. Without those events occurring, all of the stakeholders who receive Purcell Shares will
receive nothing and those holding Purcell Notes, being CuVeras and Highlands, will likely be the
only parties to recover anything.


58 It will be apparent that establishing value in the Purcell Shares will benefit both the Trade
Creditors and the Preferred Share Claimants equally. At first blush, this would seem to offend the
requirement that the Trade Creditors be paid before the Preferred Share Claimants. However, it
remains the case that if full value for the Trade Creditors is established, then it is a reasonable
conclusion that they will be paid. In short, if the plans for the Mine do not succeed, then none of the
stakeholders benefit; conversely, if those plans succeed, then all benefit.


59 Accordingly, I agree with the petitioners that satisfaction of the s. 6(8) requirement must be
tied to the valuation of the Mine now such that the court must be able to reasonably conclude at this
time that the valuation of the Purcell Shares to be received by the Trade Creditors will be sufficient
to pay them "in full". This valuation or "enterprise value" is based on the Mine going into
production such that a stream of income will be received over a seven year period (from 2016 to
2023) arising from the established or indicated ore reserves.


60 The most current evidence as to the pricing of copper over the course of the project is found in
the affidavit of Richard Goodwin, sworn November 15, 2014. Mr. Goodwin is a mining engineer
and he reviewed a number of sources. At the outset, he acknowledged the difficulty in forecasting
metal prices into the future, including variables arising from the fluctuation in the US/CDN dollar
exchange rate. He indicates that the consensus is that copper will be priced in the range of US$3.20
per pound, and sometimes above, into the future. Mr. Goodwin also indicates that copper is
predicted to improve over the present pricing of US$3.04 "for the near term" and "remain strong for
the duration of the project."
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61 At US$3.20 per pound, Purcell would have an enterprise or equity value of $17.2 million after
deducting the Purcell Notes. The Trade Creditors entitlement to the resulting equity value of $17.2
million would be 9.03%. Accordingly, the petitioners assert that the Trade Creditors' proposed 11%
interest in the equity of Purcell maintains the cushion, based upon that calculation.


62 There is no certainty in these projected values. However, after considering the evidence, in my
view, there is a basis upon which to now reasonably conclude that there will be sufficient value in
the Purcell Shares in the future with which to satisfy the debt owing to the Trade Creditors "in full".
As the Court observed in Creston Moly, those values may increase or decrease based on actual
events, but that does not detract from the valuation today for the purposes of satisfying the s. 6(8)
requirement. It is of some importance that, knowing of this uncertainty, all of the Trade Creditors
who voted on the Plan agreed to accept the Purcell Shares under the Plan and the inherent
uncertainty that comes with them.


63 Finally, the Monitor states that, to the best of its knowledge, the petitioners have complied
with all requirements of the CCAA.


64 Accordingly, I conclude that the petitioners have satisfied all statutory requirements arising
under the CCAA for the sanctioning of the Plan.


Have the Petitioners Acted Contrary to the CCAA?


65 Madam Justice Pepall observed in Canwest at para. 17 that, in making a determination as to
whether any unauthorized steps have been taken by the petitioners, the court should rely on the
evidence put forward by the parties and the reports of the monitor.


66 Here, there is no suggestion by anyone that the petitioners have so acted. In its sixteenth report
dated October 31, 2014, the Monitor confirms that the petitioners "have acted and continue to act in
good faith and with due diligence." Further, the Monitor states that, to the best of its knowledge, the
petitioners have not breached any of the orders granted in these proceedings nor done or purported
to do anything that is not authorized by the CCAA.


67 I conclude that this requirement is satisfied.


Is the Plan Fair and Reasonable?


68 The exercise of the court's discretion in this regard should be "informed by the objectives of
the CCAA, namely to facilitate the reorganization of a debtor company for the benefit of the
company, its creditors, shareholders, employees and in many instances, a much broader
constituency of affected persons": Canwest at para. 20.


69 Relevant factors to be considered are set out in Canwest at para. 21 and include:


a) whether the claims were properly classified and whether the requisite
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majority of creditors approved the plan;


b) what creditors would have received on bankruptcy or liquidation as
compared to the plan;


c) alternatives available to the plan and bankruptcy;


d) oppression of the rights of creditors;


e) unfairness to shareholders; and


f) the public interest.


70 I have already outlined the voting on the Plan which was overwhelmingly in favour of it. No
creditor or other stakeholder now opposes the Plan.


71 It is manifestly clear that if the petitioners' current assets and operations were liquidated
through bankruptcy or receivership proceedings, the Trade Creditors would recover substantially
less and likely none of the amounts owing to them.


72 The Monitor states in its sixteenth report that, in the event of liquidation, it is not anticipated
that stakeholders would receive a return on their debt or equity given the priority charge for the
CuVeras interim financing and the Administration Charge granted in the Initial Order. Mr. Hewison
agrees. Even in the unlikely event that the Trade Creditors recovered something after payment of
realization costs, the Preferred Share Claimants would receive nothing. The same can, of course, be
said for the Class B shareholders who are anticipated to receive some Purcell Shares through the
Plan.


73 The Monitor states that the Plan is in the best interests of all of the petitioners' stakeholders.


74 As I have outlined above, the Plan provides for distributions to CuVeras, Highlands and the
Lacey Group. Brendan MacMillan, the president of CuVeras and managing director of Purcell
swore an affidavit on November 18, 2014 providing evidence in support of those distributions,
which supplements the already substantial evidence before the court as to the involvement of those
entities in moving this proceeding along toward a successful restructuring. Mr. MacMillan outlines
the substantial efforts of himself, Mike Moretti and Peter Lacey over the last three years in terms of
negotiations, funding and fundraising, all of which has resulted in the petitioners being able to bring
forth the Plan. Overall, I am satisfied with the level of compensation allocated to these entities for
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their efforts. Again, the positive vote by the stakeholders is reflective of their support for these
payments.


75 There is no suggestion that the original petitioners had any other commercially viable
alternatives to the implementation of the Plan. Nor is there any evidence or suggestion that the
implementation of the Plan would be oppressive or unfair to any of those petitioners' stakeholders.


76 Finally, there is the matter of releases which are provided for in the Plan. Section 7.3 of the
Plan provides for releases of certain claims: claims by the petitioners (other than Purcell) against
legal counsel, financial advisors and the Monitor and its legal counsel; claims by various persons
including those having an "Affected Claim" against the petitioners, the Monitor and CuVeras; and
claims by the petitioners (other than Purcell) and stakeholders who benefit under the Plan against
the Estate.


77 The CCAA does not contain any express provisions either permitting or prohibiting the
granting of releases, including third party releases, as part of a plan of compromise or arrangement.
Nevertheless, there is authority to the effect that the court may approve releases found in a plan of
arrangement while exercising its statutory jurisdiction under the CCAA. The leading decision is ATB
Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 2008 ONCA 587, leave to
appeal to S.C.C. refused (2008), 390 N.R. 393 (note). At paras. 40-52 of Metcalfe, a plan containing
third party releases was sanctioned. At para. 46, the court stated that such jurisdiction may be
exercised where the releases are "reasonably related to the proposed restructuring".


78 The approach in Metcalfe was adopted in Canwest at paras. 28-30. The court in Canwest noted
that third party releases should be the exception and not requested or granted as a matter of course:
para. 29.


79 In Kitchener Frame Ltd. (Re), 2012 ONSC 234, although in the context of a proposal under
the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, the court summarized the requirements that
would justify third party releases:


[80] In Metcalfe, the Court of Appeal for Ontario held that the requirements that
must be satisfied to justify third-party releases are:


a) the parties to be released are necessary and essential to the
restructuring of the debtor;


b) the claims to be released are rationally related to the purpose of the
Plan ... and necessary for it;
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c) the Plan ... cannot succeed without the releases;


d) the parties who are to have claims against them released are
contributing in a tangible and realistic way to the Plan...; and


e) the Plan ... will benefit not only the debtor companies but creditors
generally.


80 Metcalfe has been applied in numerous decisions where third party releases have been
approved: see, for example, Sino-Forest Corp. (Re), 2012 ONSC 7050 at paras. 70-77; SkyLink
Aviation Inc. (Re), 2013 ONSC 2519 at paras. 30-33. In British Columbia, see Angiotech
Pharmaceuticals, Inc. (Re), 2011 BCSC 450 at para. 12, where the court sanctioned a plan that
included releases in favour of various persons, including the monitor, financial advisors and the
interim lender.


81 It remains the case that any person proposing releases in a plan of arrangement, and any party
seeking a court order sanctioning or even supplementing such releases, must ensure, from the
outset, that a proper rationale exists for them.


82 After some discussion at the hearing, the scope of the releases sought was clarified and, in
some instances, restricted, beyond what had been originally sought in the court order. In particular,
the release in favour of CuVeras was restricted to claims arising from the repudiation of the second
letter of intent, which was the only apparent issue that had arisen between the parties. In addition,
the release was clarified to exclude matters relating to fraud, wilful misconduct or gross negligence.


83 The releases in favour of the Monitor were also the subject of some discussion at the hearing,
particularly arising from the reasoning of the court in Aveos Fleet Performance Inc., 2013 QCCS
5924 at paras. 20-38. Here, the draft order was amended to remove (i.e., not restate) any protections
that were already afforded to the Monitor under the Initial Order which continued to apply. Finally,
the provision in the draft order by which leave is required before any action is commenced against
the Monitor and which referenced the ability to seek and obtain security for costs in respect of any
future lawsuit was amended. Access to justice issues arise in that respect and, in my view, such a
provision should not fetter the discretion of the court in that regard in terms of requiring or not
requiring that such security be posted in the event of such an application.


84 The remaining release to be addressed is that in favour of the Estate. The Estate, either
through Mr. Hewison or the numbered company, owns the Class A common voting shares in Fort
Steele Mineral, Zeus Mineral and the Estate Companies, as noted above. The release in favour of
the Estate is being provided under the Plan in consideration for its agreement to transfer the Class A
voting common shares to Purcell for $1.00. The release applies to any claims, suits or actions that
could be commenced against them by the petitioners and the various stakeholders (including the
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Trade Creditors and the Preferred Share Claimants) who benefit under the Plan. The release relates
to any matter relating to the business and affairs of the petitioners (save for Purcell), the CCAA
restructuring or the claims arising in the restructuring that are being compromised.


85 I am satisfied that this third party release in favour of the Estate is appropriate. Firstly, the
Plan could not be implemented with the transfer of the Class A common voting shares. Failing the
Estate's willingness to transfer these shares for $1.00 in consideration of such a transfer, the
petitioners indicate that the alternatives to address this situation would be more lengthy, complex
and, perhaps, not even viable. Further, the Estate is not looking to receive any compensation for this
transfer of shares beyond the release, so all other stakeholders will benefit in Purcell as the
restructured entity.


86 This release in favour of the Estate will affect potential claims against the Estate for any
breaches of fiduciary duty by Mr. Stanfield. These claims would include claims by the Preferred
Share Claimants and others in respect to representations made by him and perhaps others as part of
the share fundraising efforts. Only one action was commenced against the Group and Mr. Stanfield,
and it was dismissed. Despite the many years since it was apparent that preferred shareholders
claims were not being met, no other actions were commenced prior to the CCAA filing. Mr.
Stanfield's estate received probate in 2011 and no other claims appear to have surfaced.


87 In any event, no stakeholder has objected to the releases sought despite the Monitor having
specifically notified the Trade Creditors and the Preferred Share Claimants of the nature of and
reasons for granting the releases in a letter dated October 1, 2014. This notification was forwarded
to persons on the service list and the materials were also subsequently posted on the Monitor's
website.


88 In my view, all the releases set out in the Plan, and as set out in the sanction order, now
amended, are rationally connected to the Plan and are necessary to its implementation. I conclude
that an application of all of the Metcalfe criteria supports approval of the releases, including that in
favour of the Estate.


89 I conclude and find that the Plan is fair and reasonable.


CONCLUSION AND DISPOSITION


90 In conclusion, I am satisfied that the petitioners are in compliance with the requirements of the
CCAA and that they have not acted contrary to the CCAA or any court orders granted in these
proceedings.


91 Finally, I am satisfied that the Plan is fair and reasonable. It represents years of steady and
persistent efforts by the various participants, including Mr. Hewison, Mr. MacMillan and Mr.
Lacey, in what were sometimes difficult and uncertain circumstances. Even so, they persevered and
have now delivered to the various stakeholders who benefit under the Plan a chance to recover
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value where otherwise no recovery would be made. The stakeholders have decidedly endorsed those
efforts and are prepared to participate in this new venture in accordance with the Plan.


92 The order is granted sanctioning the Plan on the terms discussed at the conclusion of the
hearing. In addition, the stay of proceedings is extended, as requested.


S.C. FITZPATRICK J.
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Application by Air Canada to dismiss Pacific's claims in tort. The claims were based upon conduct
prior to an Order sanctioning a plan of compromise and arrangement restructuring Canadian
Airlines Corporation and Canadian Airlines International under the Companies' Creditors
Arrangement Act, (CCAA). Pacific was a regional carrier for Canadian. Canadian ran into financial
difficulties and Air Canada agreed to merge with Canadian upon a financial restructuring. Pacific's
tort claims arose from the termination by Canadian of its rights to operate its routes using their code
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and its inability to obtain bookings using the code. In the CCAA proceeding Pacific's claim was
determined to be $370,000. Pacific disputed this amount and stated that there were claims for
damages for breach of contract, inducing breach of contract, breach of fiduciary duty and other
economic torts which claims had not been formalized or adjudicated. On approval Pacific's claim
was classified as that of an unsecured creditor to be paid 14 cents on the dollar of their claim.
Pacific did not accept or appeal the determination and returned the payment. Pacific commenced
this action asserting four tort claims and two claims pursuant to the Competition Act. This
application was restricted to the tort claims for inducing breach of contract, unlawful interference
with contractual relations, conspiracy and breach of confidence. Air Canada asserted that these
claims were precluded by the CCAA proceedings on the basis of res judicata or abuse of process. It
further maintained that the claims could not succeed because Pacific could not establish the
causation link between their damages and the conduct of Air Canada since the CCAA proceedings
had found that Canadian would have ceased operations if Air Canada had not provided financial
support to it.


HELD: Application dismissed. The causes of action asserted by Pacific could not have been
pursued in the CCAA proceedings. There was no basis for invoking the doctrine of res judicata or
cause of action estoppel because the CCAA proceeding did not deal with disputes between creditors
of Canadian and third parties. Issue estoppel did not apply as none of the criteria and matters
considered in the CCAA proceeding involved a decision on an issue which was required to be
proven by Pacific in order to establish their tort claims. The principal question in the CCAA
proceeding was whether the restructuring plan was fair and reasonable. The re-alignment of the
routes which gave rise to this action was only an incidental issue. The CCAA proceeding did not
require an inquiry into matters prior to the filing of the plan of arrangement. The amount determined
by the claims officer as owing to Pacific was based upon inadequate notice of termination of
Pacific's agreement with Canadian and not upon Pacific's tort claims. There was no abuse of process
as this action was not repetitious of the CCAA proceedings which did not involve a determination
of any of Pacific's tort claims. It was not demonstrated that Pacific was unable to establish causation
between the damages suffered and the improper actions of Air Canada.


Statutes, Regulations and Rules Cited:


Companies' Creditors Arrangement Act, Competition Act, Rule 18A.


Counsel:


V. Philippe Lalonde and Kenneth P. Regier, Q.C., for the plaintiff.
Sean F. Dunphy and Michael J. Libby, for the defendants.
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TYSOE J.:--


INTRODUCTION


1 The Defendants apply under Rule 18A for an order dismissing the Plaintiff's claims sounding in
tort. These claims are based upon allegations of conduct by the Defendants prior to the Order
granted on June 27, 2001 by the Alberta Queen's Bench sanctioning the plan of compromise and
arrangement (the "Restructuring Plan" or the "Plan") of Canadian Airlines Corporation and
Canadian Airlines International Ltd. (which I will refer to individually and collectively as
"Canadian", unless the context requires them to be identified individually, in which case I will refer
to them as "CAC" and "CAIL") under the Companies' Creditors Arrangement Act, R.S.C. 1985, c.
C-36, as amended (the "CCAA").


2 The Plaintiff's claims against the Defendants fall into two categories. The first category
includes the tort claims of inducing breach of contract, unlawful interference with contractual
relations, conspiracy and breach of confidence. The second category of claims relates to alleged
breaches of the Competition Act, R.S.C. 1985, c. C-34, as amended. This Rule 18A application
focuses only on the tort claims and does not relate to any of the claims based on the Competition
Act. In addition, the Defendants have not required the Plaintiff to prove the elements of the tort
claims on this application and it is agreed that I am to assume for the purposes of this application
that the Plaintiff would be able to prove all of the requisite elements of the alleged torts. It is the
position of the Defendants that, even if the Plaintiff could prove all of the requisite elements of the
alleged torts, it is estopped from pursuing the tort claims as a result of determinations made in
Canadian's CCAA proceedings or it is unable to prove that the Defendants' actions caused its loss.


FACTS


3 I will now set out the facts which underlie this matter. In view of the assumption which it has
been agreed I am to make for the purposes of this application, it is not necessary for me to make any
findings with respect to disputed facts. I will set out facts which I believe to be undisputed and I am
being asked to give effect to findings of fact made by the Alberta Queen's Bench in the CCAA
proceedings.


4 Canadian and Air Canada were the two national airlines in Canada during the years leading up
to 2000. The two airlines flew planes on major national and international routes, and they made
arrangements with regional carriers to service smaller communities within Canada. The Plaintiff
was one of the regional carriers which worked with Canadian. Air BC Limited, which is a wholly
owned subsidiary of Air Canada, has been one of the regional carriers for Air Canada.


5 On or about November 1, 1997, the Plaintiff and CAIL entered into an agreement (the
"Agreement") in which it was agreed that the Plaintiff would operate its air services to carry
passengers and cargo on behalf of CAIL on the route between Nanaimo and Vancouver. The routes
covered by the Agreement were subsequently expanded to include routes between Vancouver and
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two other communities on Vancouver Island, Comox and Campbell River. The Agreement
permitted the Plaintiff to use CAIL's flight designator code (the "CP Code") on these routes. This
permission enabled the Plaintiff to sell tickets with the CP Code, which facilitated connections to
Canadian's national and international flights departing from and arriving in Vancouver. The
Agreement provided that it was to renew automatically for one year periods from November 1 to
October 31 in each year after 1997 unless terminated by 120 days' notice prior to November 1 (or
cancelled pursuant to provisions of the Agreement which are not relevant to this application).


6 Canadian encountered financial difficulties through most of the 1990s. It underwent financial
restructurings in 1994 and 1996, but continued to sustain losses. Canadian had discussions with Air
Canada in early 1999 about a potential merger or other transaction but they were unable to reach an
agreement. Canadian then pursued other alternatives but was not successful. On November 11,
1999, a numbered company named 853350 Alberta Ltd. ("853350"), which was financed and
partially owned by Air Canada, made a take-over bid to acquire all of the shares of CAC (which
owned the majority of the shares of CAIL). Air Canada indicated that it would merge with Canadian
but only if Canadian completed a financial restructuring which would enable Air Canada to effect
the acquisition on a financially sound basis.


7 In December 1999, Air Canada purchased certain assets from Canadian for $45 million in order
to allow Canadian to have sufficient liquidity to continue operations until the completion of the
take-over bid. In early January 2000, 853350 purchased 82% of CAC's common shares and all of its
preferred shares. Canadian and Air Canada then embarked on efforts to restructure the financial
affairs of Canadian on a consensual basis without having to resort to formal proceedings.


8 It is alleged in the present action that on or about January 17, 2000, a representative of
Canadian Regional Airlines Ltd. ("Canadian Regional"), a subsidiary of CAIL, told the Plaintiff that
the use of the CP Code was being taken away from it. By letter dated February 4, 2000, the Plaintiff
was advised the following by Canadian Regional:


This letter is to notify you that effective April 2, 2000 the flying you are
currently doing under CP code pursuant to the Commercial Agreement on
Vancouver to Nanaimo, Campbell River and Comox will be terminated.


Effective April 2, 2000, Air BC Limited began operating the three routes using the CP Code (as
well as the AC code, which it had been previously using as the regional carrier for Air Canada). It is
alleged that all bookings made with the Plaintiff on these routes prior to April 2, 2000 were
transferred to Air BC Limited and that the Plaintiff's flights using the CP Code were removed from
the computer reservation systems so that no bookings using the CP Code could be made for the
benefit of the Plaintiff after April 2, 2000.


9 On February 1, 2000, Canadian announced a moratorium on payments to its lenders and
lessors. It continued with its private negotiations but pressure from certain creditors forced it to
commence the CCAA proceedings in the Alberta Queen's Bench on March 24, 2000. A stay order
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was obtained by Canadian on that day and it provided, among other things, that Canadian was
authorized to terminate or cancel such contracts and agreements as it deemed advisable, provided
that there was to be provision in the Restructuring Plan for the consequences of any such
terminations or cancellations.


10 By Orders in the CCAA proceedings dated April 7 and May 8, 2000, Paperny J. appointed a
claims officer and set out a procedure for the creditors of Canadian to dispute the amounts of their
claims for voting and distribution purposes should they disagree with the amounts set out in claims
lists prepared by Canadian. The procedure included an appeal to the court in the event that the
creditor disagreed with the amount of its claim as determined by the claims officer. The April 7
Order also provided that Canadian was to file its Restructuring Plan by April 25 and that meetings
of Canadian's creditors were to be held on May 26 to consider and vote upon the Plan.


11 Canadian listed the Plaintiff's claim to be in the amount of $370,000. The Plaintiff did not
accept this figure and filed a Voting/Distribution Dispute Notice dated May 4, 2000 (the party
filling out the form was given the choice of indicating whether it disputed the amount of its claim
for purposes of voting and for purposes of distribution, and the Plaintiff indicated that it was
disputing the amount of its claim for purposes of distribution). In the Dispute Notice, the Plaintiff
stated that the Agreement was wrongfully and effectively terminated on April 1, 2000 and that Air
Canada had taken over the routes previously operated by the Plaintiff. The Dispute Notice stated
that there were claims for damages against both Canadian and Air Canada for breach of contract,
inducing breach of contract, breach of fiduciary duty and certain other economic torts and that the
claims had not been formalized for court or regulatory purposes as yet. Attached to the Dispute
Notice was an appendix setting out the Plaintiff's dollar claim in the amount of $1,537,818, together
with a further sum of $64,000 regarding computerized reservation system charges. The Dispute
Notice stated that, in addition, there were claims in an, as yet, undetermined amount for damages
for breach of contract, inducing breach of contract, breach of fiduciary duty and other economic
torts and that the position and liability of Air Canada in relation to both Canadian and the Plaintiff
had yet to be determined.


12 Canadian filed its Restructuring Plan and the creditor groups approved it at the meetings held
on May 26, 2000. The Plan provided different treatment for four creditor groups. The Plaintiff fell
within the class called the affected unsecured creditors which had total claims of approximately
$700 million. The Plan proposed that the affected unsecured creditors would receive 14 cents on the
dollar of their claims. This payment was to be funded by Air Canada. The Plan had the usual type of
release provision, by which the affected creditors were deemed to release Canadian and its
subsidiaries of all claims against them upon the implementation of the Plan.


13 In accordance with the provisions of the CCAA, it was necessary to have the Restructuring
Plan sanctioned by the court. The court hearing, which is often referred to as the fairness hearing,
was set before Paperny J. on June 5, 2000, and it lasted until June 19, 2000. There were two
vociferous opponents of the Plan, Resurgence Asset Management LLC (which is colloquially
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referred to as a vulture fund) and four minority shareholders of CAC. Paperny J. gave her decision
on June 27, 2000 (cited as Re Canadian Airlines Corp., 2000 ABQB 442; [2000] A.J. No. 771). I
will subsequently deal with her reasons in some detail but I will simply indicate at this stage that
she sanctioned the Plan and dismissed applications which had been brought by Resurgence and the
minority shareholders.


14 An articled student at the Alberta law firm representing the Plaintiff attended at the fairness
hearing on June 16 to seek a date for an application in the following week for the Plaintiff to be
excluded from the CCAA proceedings. Another member of the law firm appeared on June 19 and
stated that she was finalizing her instructions but had drafted a notice of motion and affidavit.


15 On June 22 the Plaintiff's Alberta law firm wrote a letter to the claims officer, with a copy to
Canadian's lawyers, stating that the Plaintiff would not be participating in the claims procedure as it
did not intend to claim any distribution under the Plan. On June 26 Canadian's lawyers wrote back
pointing out that the Plaintiff would nevertheless remain an affected unsecured creditor and have its
claim compromised in accordance with the provisions of the Plan. The Plaintiff's lawyers replied on
June 28, stating that (i) the Plaintiff would not be making a claim for distribution and would not be
participating in the process, and (ii) the claims officer had neither the role nor the jurisdiction to
continue with the disputed claims process vis-a-vis the Plaintiff. On July 10, the Plaintiff's lawyers
wrote a letter to the claims officer stating that the Plaintiff intended to sue Air Canada in British
Columbia and that the Plaintiff withdrew its Dispute Notice and took no position on the quantum of
its claim against CAIL for the purposes of compromise under the Plan.


16 The claims officer proceeded with the determination of the Plaintiff's claim. He considered
submissions made by Canadian's lawyer and, on July 12, he determined the Plaintiff's claim in the
amount of $370,000. No appeal was taken from this determination


17 The Restructuring Plan was implemented and Canadian was subsequently merged with Air
Canada. The Plaintiff was sent a cheque in the amount of $51,800 as part of the distribution under
the Plan but counsel for the Plaintiff returned the cheque to Canadian.


18 This action was commenced by the Plaintiff on July 20, 2000 against Air Canada and Air BC
Limited. The Plaintiff asserts four tort claims and two claims pursuant to the Competition Act. As
mentioned earlier, the present application is restricted to a consideration of the four tort claims of
inducing breach of contract, unlawful interference with contractual relations, conspiracy and breach
of confidence.


ISSUES


19 The issues on this application, as framed by counsel for the Defendants with some
modification by me, are as follows:


(a) do the doctrines of res judicata or abuse of process prevent the Plaintiff
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from asserting the tort claims?
(b) should the tort claims be dismissed on the basis that the Plaintiff cannot


establish causation between the conduct of the Defendants and the
damages it suffered?


DISCUSSION


(a) Res Judicata and Abuse of Process


20 Much has been written in case decisions and textbooks about the doctrines of res judicata and
abuse of process. Although many people commonly refer separately to the doctrines of res judicata
and issue estoppel, they are properly viewed as part of the principle of estoppel by res judicata, the
two components of which are cause of action estoppel and issue estoppel. In simple terms, the
doctrines of res judicata and abuse of process within the present context stand for the proposition
that a party may not litigate a cause of action or an issue which has been or could have been
litigated in earlier proceedings. Counsel do not have a fundamental disagreement about the relevant
law, and the dispute on this application concerns the application of the law to the present
circumstances.


21 The decision in 420093 B.C. Ltd. v. Bank of Montreal (1995), 128 D.L.R. (4th) 488 (Alta.
C.A.) contains an excellent discussion of the topics of cause of action estoppel, issue estoppel,
collateral attack on prior orders and abuse of process. As the decision is reported, I will not quote
from it extensively. After pointing out that estoppel by res judicata is a rule of evidence, O'Leary
J.A. summarized the principle in the following terms:


A prior judicial decision will not raise an estoppel by res judicata, either issue
estoppel or cause of action estoppel, unless (i) it was a final decision pronounced
by a court of competent jurisdiction over the parties and subject matter; (ii) the
decision was, or involved, a determination of the same issue or cause of action as
that sought to be controverted or advanced in the present litigation; and (iii) the
parties to the prior judicial proceeding or their privies are the same persons as the
parties to the present action or their privies. (p. 494)


In dealing with the topic of abuse of process, the Alberta Court of Appeal relied on another leading
authority, the decision of the Manitoba Court of Appeal in Solomon v. Smith (1987), 45 D.L.R.
(4th) 266, 22 C.P.C. (2d) 12, [1988] 1 W.W.R. 410. O'Leary J.A. quoted the following portion of a
passage from that decision discussing the use of the doctrine of abuse of process in circumstances
where res judicata cannot be invoked:


I agree ... that a plea of issue estoppel is not available. However, to permit the
Statement of Claim to proceed would be an abuse of process and that is the
principle applicable. In considering this doctrine, it seems to me prudent to avoid
hard and fast institutionalized rules such as those which attach to the plea of issue
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estoppel. By encouraging the determination of each case on its own facts against
the general principle of the plea of abuse, serious prejudice to either party as well
as to the proper administration of justice can best be avoided. ... we must be
vigilant to ensure that the system does not become unnecessarily clogged with
repetitious litigation of the kind here attempted. There should be an end to this
litigation. To allow the plaintiff to retry the issue of misrepresentation would be a
classic example of abuse of process - - a waste of time and resources of litigants
and the court and an erosion of the principle of finality so crucial to the proper
administration of justice. (p. 275 of 45 D.L.R. (4th) and pp. 504-5 of 128 D.L.R.
(4th))


I will now address each of these principles in the context of the present circumstances.


(i) Cause of action estoppel


22 Cause of action estoppel is clearly inapplicable in the present circumstances. The causes of
action being asserted in the present litigation were not and could not have been pursued in the
CCAA proceedings. There was no determination in the CCAA proceedings with respect to the
causes of action alleged against the Defendants of inducing breach of contract, interference with
contractual relations, conspiracy and breach of confidence.


23 Counsel for the Defendants submits that res judicata can extend to matters that ought to have
been raised and is not restricted to issues actually determined on the merits. I agree with that
proposition but I do not agree with the attempt of counsel to extend it to the present case by arguing
that the Plaintiff could have advanced the allegations in its Dispute Notice before the Alberta Court
and is now precluded from advancing them in this action.


24 It is true that, in addition to alleging breach of contract by Canadian, the Dispute Notice made
reference to allegations against Air Canada for inducing breach of contract, breach of fiduciary duty
and other economic torts. However, the Plaintiff could not have pursued those claims in the CCAA
proceedings. The purpose of a CCAA proceeding, as reflected in the preamble to the legislation, is
to "facilitate compromises and arrangements between companies and their creditors". Its purpose is
not to deal with disputes between a creditor of a company and a third party, even if the company
was also involved in the subject matter of the dispute. While issues between the debtor company
and non-creditors are sometimes dealt with in CCAA proceedings, it is not a proper use of a CCAA
proceeding to determine disputes between parties other than the debtor company.


25 A somewhat analogous situation arose in Royal Bank v. Gentra Canada Investments Inc.,
[2000] O.J. No. 315 (Ont. Sup. Ct.). The Royal Bank sought to recover from Gentra an amount paid
by it on a letter of credit issued to Gentra in connection with obligations of a company which
subsequently initiated CCAA proceedings. In the CCAA proceedings, title to one of the debtor
company's properties was vested in Gentra and the Royal Bank had been given notice of the
application to have the property vested in Gentra. One of the issues in the subsequent litigation was
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whether the Royal Bank was estopped from objecting to the allocation which Gentra made to the
funds received under the letter of credit in respect of this property, given that it could have appeared
at the hearing of the application to have the property vested in Gentra. Lederman J. held that there
was no basis for invoking the doctrine of res judicata or issue estoppel because the CCAA
proceeding did not deal with disputes between creditors inter se and there was no provision in the
restructuring plan expressly delineating the dispute between Gentra and the Royal Bank.


26 I hold that the Plaintiff is not prevented by the doctrine of cause of action estoppel from
pursuing its tort claims in this action.


(ii) Issue estoppeI


27 The question here is whether there was a determination of an issue in the CCAA proceedings
which the Plaintiff is estopped from denying and which fatally affects its claims in this litigation.
The two potential sources of such a determination are the ruling of Paperny J. in sanctioning the
Restructuring Plan and the ruling of the claims officer in ascertaining the amount of the Plaintiff's
damages.


28 The global issue before Paperny J. was whether the Restructuring Plan should be sanctioned.
She stated that the criteria which needed to be satisfied were as follows:


(1) there must be compliance with all statutory requirements;
(2) all material filed and procedures carried out must be examined to determine if


anything has been done or purported to be done which is not authorized by the
CCAA; and


(3) the plan must be fair and reasonable.


(para. 60)


In connection with the fairness and reasonableness of the Plan, Paperny J. considered the following
matters in addition to the favourable vote of the creditors:


a. The composition of the unsecured vote;


b. What creditors would receive on liquidation or bankruptcy as compared to the
Plan;


c. Alternatives available to the Plan and bankruptcy;


d. Oppression;


e. Unfairness to Shareholders of CAC; and
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f. The public interest.


(para. 96)


After considering these matters, Paperny J. concluded that the Plan was fair and reasonable.


29 In my view, none of the above criteria and matters considered by Paperny J. involved a
decision on an issue which is required to be proven by the Plaintiff in order to sustain its tort claims
in this action. Paperny J. was directing her mind to the statutory requirements and to the fairness
and reasonableness of the Plan. She was not directing her mind to activities of Air Canada in
connection with Canadian's relationship with the Plaintiff.


30 The closest that Paperny J. came to considering matters relevant to this litigation was when
she dealt with the allegation of Resurgence that Canadian and Air Canada had oppressed, unfairly
disregarded or unfairly prejudiced their interests. In its Notice of Motion, Resurgence alleged,
among other things, that (i) Air Canada induced Canadian to breach its obligations under its
contract with Resurgence and other noteholders, (ii) Air Canada conspired with Canadian to default
on the notes and to cause the failure of Canadian, and (iii) Air Canada and 853350 used their control
of Canadian to, among other things, cause Canadian to re-align its flight route networks, thereby
decreasing Canadian's revenues and increasing Air Canada's profitability through reduced
competition.


31 In her Reasons for Decision, Paperny J. summarized Resurgence's allegations in the following
two passages:


Resurgence alleges that it has been oppressed or had its rights disregarded
because the Petitioners and Air Canada disregarded the specific provisions of
their trust indenture, that Air Canada and 853350 dealt with other creditors
outside of the CCAA, refusing to negotiate with Resurgence and that they are
generally being treated inequitably under the Plan. (para. 146)


Resurgence complained that certain transfers of assets to Air Canada and its
actions in consolidating the operations of the two entities prior to the initiation of
the CCAA proceedings were unfairly prejudicial to it. (para. 153)


Paperny J. found either that these allegations were not proven or did not constitute unfairness. All
but one of these allegations are unrelated to the Plaintiff's tort claims. The only one of the
allegations that has some relevance to the Plaintiff is the one which Resurgence referred to as the
re-alignment of the flight route network and which Paperny J. referred to as a consolidation of the
operations of Air Canada and Canadian prior to the commencement of the CCAA proceedings. I
quote the relevant portions of the two paragraphs in which Paperny J. dealt with this allegation:
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The evidence establishes that the financial support and corporate integration that
has been provided by Air Canada was not only in Canadian's best interest, but its
only option for survival. The suggestion that the renegotiations of these leases,
various sales and the operational realignment represents an assumption of a
benefit by Air Canada to the detriment of Canadian is not supported by the
evidence.


I find the transactions predating the CCAA proceedings, were in fact Canadian's
life blood in ensuring some degree of liquidity and stability within which to
conduct an orderly restructuring of its debt. There was no detriment to Canadian
or to its creditors, including its unsecured creditors.


(para. 155 and 156)


32 On a fair reading of the Reasons for Decision, the most that can be said in respect of the
operational realignment is that Paperny J. held that the evidence did not support a conclusion that
Air Canada had received an overall benefit or that the creditors of Canadian were prejudiced. She
did not absolve Air Canada of any torts which it may have committed in connection with the
operational realignment. In stating that there was no detriment to Canadian's creditors, she was
referring to the ability of the creditors to recover from Canadian's assets and she was not suggesting
that there was no detriment to creditors such as the Plaintiff who claimed to be harmed by torts
committed by Air Canada.


33 In his oral submissions, counsel for the Defendants borrowed language found in constitutional
cases and submitted that the pith and substance of the reasons of Paperny J. was that the
re-alignment of the routes was fair and reasonable and that the very issue before her was the
integration of the routes. I disagree. The principal question before Paperny J. was whether the
Restructuring Plan was fair and reasonable. The re-alignment of the routes was an incidental issue
in the sense of determining whether the process leading up to the Plan was unfair on the basis that
Air Canada was obtaining an unfair benefit. She was not giving a global blessing or release in
respect of all actions taken by Air Canada in connection with the re-alignment of the routes,
including any torts it may have committed. Nor was she deciding that any of the requisite elements
of the torts alleged in this action did not exist.


34 A similar situation existed in Samos Investments Inc. v. Pattison, [2000] B.C.J. No. 1344,
although that decision involved a consideration of the principle by which collateral attacks on
orders are prohibited. In that case, an order had been made approving a company's plan of
arrangement under the Company Act by which the shares of minority shareholders were acquired at
a price of $70 a share. One of the minority shareholders subsequently sued numerous parties
alleging that prior to the plan of arrangement there had been a conspiracy to increase the number of
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shares in the company held by the majority shareholder and thereby dilute the value of the minority
shares (from $100 a share to the $70 acquisition value). The majority of the B.C. Court of Appeal
held that the subsequent action did not constitute a collateral attack on the order approving the plan
of arrangement and refused to grant a stay of proceedings in respect of the subsequent action.


35 Rowles and Mackenzie JJ. wrote concurring judgments on behalf of the majority. Rowles J.
held that the inquiry by the Court on the application to approve the plan of arrangement was limited
by the terms of the plan and the relevant legislation, and that an application to approve a plan does
not require an inquiry into past matters. Mackenzie J. agreed with the position taken by the
company at the hearing to approve the plan that the objections made by the minority shareholders
(and which were the subject matter of the subsequent action) were outside the scope of the
arrangement hearing.


36 Similarly in the present case, the application to sanction the Restructuring Plan did not require
an inquiry into past matters such as the actions of the Defendants prior to the filing of the Plan in
relation to the Agreement. Those past matters were outside the scope of the fairness hearing before
Paperny J. Although Paperny J. did consider past matters when she dealt with the allegations of
oppression, she was required to do so because Resurgence had filed a notice of motion alleging that
the actions of Canadian, Air Canada and 853350 were oppressive and unfairly prejudicial within the
meaning of s. 234 of the Business Corporations Act, S.A. 1981, c. B-15. While there may be
occasion when a court will have to consider past matters in order to determine whether a
restructuring plan under the CCAA is fair and reasonable, those past matters would have to be
related to the contents of the restructuring plan. In the instant case, the actions in relation to the
breach or termination of the Agreement were not related to the provisions of the Plan and were not
matters which Paperny J. was asked to consider in deciding whether the Plan was fair and
reasonable.


37 The second potential source of a determination in the CCAA proceedings of an issue which
may be in contention in this action is the ruling of the claims officer in determining the amount of
the Plaintiff's claim. The claims officer did not decide an issue which is fatal to the Plaintiff's tort
claims in this litigation because he accepted that there had been inadequate notice of termination of
the Agreement and he assessed the damages flowing therefrom. Although the Plaintiff's Dispute
Notice made reference to economic tort claims, the claims officer did not deal with any of them and
restricted his findings to damages caused by Canadian's inadequate notice of termination.


38 During the course of submissions, I raised the possibility that the Plaintiff may be estopped in
this action from denying the amount of the damages caused by the alleged torts on the basis that
those damages are the same as the damages caused by Canadian's breach or wrongful termination of
the Agreement. Counsel for the Plaintiff responded that the measure of damages for a tort is
different from the measure of damages for breach of contract. Counsel referred me to two texts on
the topic of damages, J.G. Fleming, Law of Torts, 9th ed. (Sydney: LBC Information Services,
1998) at p. 765 and H.D. Pitch and R.M. Snyder, Damages for Breach of Contract, 2nd
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ed.(Vancouver: Carswell, 1989 and updates) at pp. 1-1 and 1-2 where, among other things, it is
stated that it may be possible to recover aggravated and exemplary damages in tort claims, but not
in actions for breach of contract.


39 I have concluded that I should not decide on this application whether the Plaintiff is estopped
from asserting compensatory damages in this action which are different from the damages assessed
by the claims officer in the CCAA proceeding. The Notice of Motion for this application requests
an order dismissing the Plaintiff's tort claims. If I were to conclude that the Plaintiff is estopped
from asserting different compensatory damages, it would only limit the amount of its damages
which can be recovered in this litigation and it would not lead to a dismissal of any of its tort
claims. Hence, it is my view that I would be going beyond the purview of the Notice of Motion if I
made a ruling on this point. In addition, the point was raised by me during the course of
submissions and counsel did not have a full opportunity to research and consider the issue. I leave
the point open for further argument at trial (or on a subsequent Rule 18A application if leave were
to be granted pursuant to Rule 18A(12)).


40 I hold that there was not a determination of any issue in the CCAA proceedings which the
Plaintiff is estopped from denying and which would lead to the dismissal of any of its tort claims.


(iii) Abuse of process


41 As noted in Solomon v. Smith, the doctrine of abuse of process may be invoked to prevent
repetitious litigation when the requirements of estoppel by res judicata have not been technically
fulfilled.


42 In my view, with the potential exception of the amount of compensatory damages, the present
litigation is not repetitious of the CCAA proceedings. Those proceedings dealt with the
restructuring of Canadian's financial affairs as a prelude to a merger with Air Canada, including the
compromising of the claims of Canadian's creditors. The present litigation involves a determination
of whether Air Canada and its subsidiary, Air BC Limited, committed any torts against the Plaintiff
in connection with the re-alignment of Canadian's regional routes (in particular, the three regional
routes flown by the Plaintiff under the terms of the Agreement). The CCAA proceedings did not
involve a determination of any of those tort claims or of any of the requisite elements of the tort
claims.


43 In addition to submitting that the Plaintiff is attempting to undermine the CCAA process by
re-litigating the very issues and factual determinations already made by the Alberta Court (a
submission which I have rejected), counsel for the Defendants argues that this proceeding is an
affront to the Court because it ignores that the very foundation of its allegations was expressly
permitted by the Alberta Court in advance of the breach of the Agreement and was subsequently
absolved by it.


44 There is a disagreement between the parties as to whether Canadian breached the Agreement
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or wrongfully terminated it. A sub-issue in this regard is whether the wrong was committed when
the February 4, 2000 letter was sent (or on January 17, 2000 when the Plaintiff was orally advised
that the CP Code was being taken away from it) or when Air BC Limited began flying the routes
using the CP Code on April 2, 2000. In making the submission, counsel for the Defendants is
relying on the fact that the March 24, 2000 stay order in the CCAA proceedings authorized
Canadian to terminate such contracts and agreements as it deemed advisable.


45 Even assuming that Canadian's wrong was a termination of the Agreement which occurred
after the March 24, 2000 stay order, it cannot be said that the Alberta Court authorized the
commission of any torts by the Defendants. All it did was authorize Canadian to terminate contracts
and agreements, provided that it made provision for any consequences in the Restructuring Plan.
Canadian was still liable for any wrongful terminations, albeit that the damages in respect of any
wrongful terminations could be compromised by the Plan (provided that the Plan received the
requisite approval or sanctioning by Canadian's creditors and the Alberta Court). The authorization
contained in the March 24 order did not relieve Canadian, much less the Defendants, of any liability
incurred as a result of the termination of any of Canadian's contracts or agreements.


46 Nor did the Alberta Court subsequently absolve either Canadian or the Defendants in respect
of the breach or termination of the Agreement. The most the Alberta Court held in connection with
the re-alignment of flight routes was that it did not render the Restructuring Plan unfair or
unreasonable. It did not purport to relieve either Canadian or the Defendants of the consequences of
the breach or termination of the Agreement or any other of Canadian's contracts or agreements. The
relief achieved by Canadian in connection with the breach or termination of the Agreement was that
the consequential damages were compromised by operation of the CCAA when the Plan was
approved or sanctioned by Canadian's creditors and the Alberta Court. This compromise operated
for the benefit of Canadian, not the Defendants (this statement is subject to an argument which was
not pursued on this application to the effect that Air Canada is entitled to the benefit of the release
contained in the Plan as a result of its subsequent merger with Canadian).


47 I hold that it is not an abuse of process to allow the Plaintiff to pursue the tort claims in this
action.


(b) Causation and Damages


48 One of the findings made by Paperny J. from the evidence introduced at the fairness hearing
was that Canadian would have ceased operations if Air Canada had not provided financial support
to it commencing in December 1999. Counsel for the Defendants submits that based on this finding,
the Plaintiff cannot succeed on its tort claims because it would have suffered its losses in any event
of the Defendants' actions. In support of this submission, counsel relies on the decisions in Cabral v.
Metzger (1991), 83 Alta. L.R. (2d) 271 (C.A.), Edwin Hill & Partners v. First National Finance
Corp., [1988] 3 All E.R. 801 (C.A.), Rogers Cable TV Ltd. v. 373041 Ontario Ltd., [1996] O.J. No.
2033 (Gen. Div.) and Canada Cement LaFarge Ltd. v. British Columbia Lightweight Aggregate
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Ltd., [1983] 6 W.W.R. 385 (S.C.C.).


49 In my view, these decisions are all distinguishable. None of them stand for the proposition that
when a party provides financial support to allow a company to continue in business, that party is not
liable in respect of torts involving or related to the company which it may subsequently commit on
the basis that the torts are not the cause of any damages.


50 In both the Edwin Hill and Rogers Cable decisions, the Court relied on the concept of superior
rights. In Edwin Hill, a property developer encountered financial difficulties and a mortgagee of the
developer's property was in the position to exercise its power of sale and appoint a receiver. The
mortgagee agreed that it would finance the development rather than pursue its remedies but, as a
condition of this agreement, it required the developer to terminate its contract with an architect. In
an action by the architect against the mortgagee for procuring a breach of its contract, the Court
held that the mortgagee was not liable on the basis that it was justified to interfere with the contract
as a result of its superior right to receive payment of its loan.


51 Similarly, in Rogers Cable, an owner of an apartment building was sued for interfering with a
contract between Rogers Cable and tenants of the building. The Court held that the owner of the
apartment building was justified in interfering with the contractual rights because it had a superior
right to deal with the tenants of the building.


52 In my opinion, these two decisions have no application to the circumstances giving rise to this
action. It has not been shown that the Defendants had any rights which were superior to the rights of
the Plaintiff. The fact that Air Canada provided financial support to Canadian by way of purchasing
assets from Canadian does not give it superior rights over other parties, including the Plaintiff.


53 The Cabral case involved a personal injury claim. The trial judge simply held that the plaintiff
had not proved that his hearing loss was caused by the motor vehicle accident in question,
especially in view of the fact that he had worked in a noisy environment for some years. This
conclusion was upheld on appeal. In my view, the decision is distinguishable from the present
circumstances because in Cabral, there were two competing potential causes of the hearing loss and
the trial judge held that it had not been proven that the accident was the cause. In the case at bar, the
Plaintiff's damages were caused by a breach or a termination of the Agreement, and there was no
other competing cause in operation at the relevant time.


54 The fourth case relied upon by counsel for the Defendants on this point is Canada Cement
LaFarge. In that case, the Court held that there was no causal connection between the unlawful
activities of the defendant and the demise of the plaintiff's enterprise because it was not shown that
the defendant's use of an imported raw material which competed with the plaintiff's product was
part of an unlawful scheme to injure the plaintiff in its business. This decision is also
distinguishable because it was not proven in that case that the unlawful activities of the defendant
were a cause of the plaintiff's demise. In the present case, the breach or termination of the
Agreement did give rise to the Plaintiff's loss and the issue at trial will be whether the Defendants
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tortiously participated in the breach or termination.


55 The Defendants' argument may have had a more solid footing if the financial support provided
to Canadian was causally linked to Canadian's breach or termination of the Agreement. For
example, Air Canada could possibly have acquired superior rights if it was a condition to its
provision of financial support that Canadian terminate the Agreement, but there is no evidence of
any conditions being attached to Air Canada's $45 million purchase of assets from Canadian. In
addition, it should be noted that the financial support was in the form of purchases of assets and,
while the purchase monies provided liquidity for Canadian, there is nothing to indicate that the
aggregate purchase price was in excess of the fair market value of the assets.


56 Similarly, the Defendants' argument would have more force if the alleged tortious acts had
saved Canadian from its demise and the evidence established that Canadian would inevitably have
failed if those acts had not been taken. In my view, the evidence before me does not go that far. Air
Canada had announced that it would only merge with Canadian if there was a financial restructuring
so that the acquisition could be accomplished on a financially sound basis but that condition did not
necessarily involve a breach or termination of the Agreement. In response to Resurgence's
complaint that Air Canada caused Canadian to re-align its flight route networks, Paperny J. did state
that the financial support and corporate integration provided by Air Canada was Canadian's only
option for survival. However, this finding does not mean that Canadian's only option for survival
was the breach or wrongful termination of the Agreement. Canadian may have been able to survive
if it gave timely notice to bring the Agreement to an end as of October 31, 2000, and it has not been
demonstrated that it was essential to Canadian's continued existence for the Agreement to be
breached or wrongfully terminated as of April 2, 2000.


57 The evidence before me does not establish that the Agreement would inevitably have been
breached or terminated apart from the February 4, 2000 letter (or the January 17, 2000
conversation) and the actions which took place on April 2, 2000. In other words, it has not been
shown that these matters did not cause the Plaintiff's loss because there was another cause which
would have inevitably brought about the loss.


58 I hold that it has not been demonstrated that the Plaintiff is unable to establish causation
between the conduct of the Plaintiff and the damages it suffered as a result of allegedly improper
actions of the Defendants.


CONCLUSION


59 I dismiss the Defendants' application. I grant costs of the application to the Plaintiff in the
cause.


TYSOE J.


cp/i/qlsng/qlbrl
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ENDORSEMENT


1 J.D. GROUND J.:-- The motion before this court is brought by the Applicants pursuant to s. 6
of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") for
the sanction of a plan (the "Plan") put forward by the Applicants for distributions to each creditor in
the General Claimants Class ("GCC") and each creditor in the Personal Injury Claimants Class
("PICC"), such distributions to be funded from the contributed funds paid to the Monitor by the
subject parties ("SP") as defined in the Plan.


2 The Plan is not a restructuring plan but is a unique liquidation plan funded entirely by parties
other than the Applicants.


3 The purpose and goal of the Applicants in seeking relief under the CCAA is to achieve a global
resolution of a large number of product liability and other lawsuits commenced principally in the
United States of America by numerous claimants and which relate to products formerly advertised,
marketed and sold by MuscleTech Research and Development Inc. ("MDI") and to resolve such
actions as against the Applicants and Third Parties.


4 In addition to the Applicants, many of these actions named as a party defendant one or more of:
(a) the directors and officers, and affiliates of the Applicants (i.e. one or more of the Iovate
Companies); and/or (b) arm's length third parties such as manufacturers, researchers and retailers of
MDI's products (collectively, the "Third Parties"). Many, if not all, of the Third Parties have claims
for contribution or indemnity against the Applicants and/or other Third Parties relating to these
actions.


The Claims Process


5 On March 3, 2006, this court granted an unopposed order (the "Call For Claims Order") that
established a process for the calling of: (a) all Claims (as defined in the Call For Claims Order) in
respect of the Applicants and its officers and directors; and (b) all Product Liability Claims (as
defined in the Call For Claims Order) in respect of the Applicants and Third Parties.
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6 The Call For Claims Order required people who wished to advance claims to file proofs of
claim with the Monitor by no later than 5:00 p.m. (EST) on May 8, 2006 (the "Claims Bar Date"),
failing which any and all such claims would be forever barred. The Call For Claims Order was
approved by unopposed Order of the United States District Court for the Southern District of New
York (the "U.S. Court") dated March 22, 2006. The Call For Claims Order set out in a
comprehensive manner the types of claims being called for and established an elaborate method of
giving broad notice to anyone who might have such claims.


7 Pursuant to an order dated June 8, 2006 (the "Claims Resolution Order"), this court approved a
process for the resolution of the Claims and Product Liability Claims. The claims resolution process
set out in the Claims Resolution Order provided for, inter alia: (a) a process for the review of proofs
of claim filed with the Monitor; (b) a process for the acceptance, revision or dispute, by the
Applicants, with the assistance of the Monitor, of Claims and/or Product Liability Claims for the
purposes of voting and/or distribution under the Plan; (c) the appointment of a claims officer to
resolve disputed claims; and (d) an appeal process from the determination of the claims officer. The
Claims Resolution Order was recognized and given effect in the U.S. by Order of the U.S. Court
dated August 1, 2006.


8 From the outset, the Applicants' successful restructuring has been openly premised on a global
resolution of the Product Liability Claims and the recognition that this would be achievable
primarily on a consensual basis within the structure of a plan of compromise or arrangement only if
the universe of Product Liability Claims was brought forward. It was known to the Applicants that
certain of the Third Parties implicated in the Product Liability Actions were agreeable in principle
to contributing to the funding of a plan, provided that as a result of the restructuring process they
would achieve certainty as to the resolution of all claims and prospective claims against them
related to MDI products. It is fundamental to this restructuring that the Applicants have no material
assets with which to fund a plan other than the contributions of such Third Parties.


9 Additionally, at the time of their filing under the CCAA, the Applicants were involved in
litigation with their insurer, Zurich Insurance Company ("Zurich Canada") and Zurich America
Insurance Company, regarding the scope of the Applicants' insurance coverage and liability for
defence expenses incurred by the Applicants in connection with the Product Liability Actions.


10 The Applicants recognized that in order to achieve a global resolution of the Product Liability
Claims, multi-party mediation was more likely to be successful in providing such resolution in a
timely manner than a claims dispute process. By unopposed Order dated April 13, 2006 (the
"Mediation Order"), this court approved a mediation process (the "Mediation") to advance a global
resolution of the Product Liability Claims. Mediations were conducted by a Court-appointed
mediator between and among groups of claimants and stakeholders, including the Applicants, the
Ad Hoc Committee of MuscleTech Tort Claimants (which had previously received formal
recognition by the Court and the U.S. Court), Zurich Canada and certain other Third Parties.


Page 4







11 The Mediation facilitated meaningful discussions and proved to be a highly successful
mechanism for the resolution of the Product Liability Claims. The vast majority of Product Liability
Claims were settled by the end of July, 2006. Settlements of three other Product Liability Claims
were achieved at the beginning of November, 2006. A settlement was also achieved with Zurich
Canada outside the mediation. The foregoing settlements are conditional upon a successfully
implemented Plan that contains the releases and injunctions set forth in the Plan.


12 As part of the Mediation, agreements in respect of the funding of the foregoing settlements
were achieved by and among the Applicants, the Iovate Companies and certain Third Parties, which
funding (together with other funding being contributed by Third Parties) (collectively, the
"Contributed Funds") comprises the funds to be distributed to affected creditors under the Plan. The
Third Party funding arrangements are likewise conditional upon a successfully implemented Plan
that contains the releases and injunctions set forth in the Plan.


13 It is well settled law that, for the court to exercise its discretion pursuant to s. 6 of the CCAA
and sanction a plan, the Applicants must establish that: (a) there has been strict compliance with all
statutory requirements and adherence to previous orders of the court; (b) nothing has been done or
purported to be done that is not authorized by the CCAA; and (c) the Plan is fair and reasonable.


14 On the evidence before this court I am fully satisfied that the first two requirements have been
met. At the outset of these proceedings, Farley J. found that the Applicants met the criteria for
access to the protection of the CCAA. The Applicants are insolvent within the meaning of Section 2
of the CCAA and the Applicants have total claims within the meaning of Section 12 of the CCAA
in excess of $5,000,000.


15 By unopposed Order dated December 15, 2006 (the "Meeting Order"), this Court approved a
process for the calling and holding of meetings of each class of creditors on January 26, 2007
(collectively, the "Meetings"), for the purpose of voting on the Plan. The Meeting Order was
approved by unopposed Order of the U.S. Court dated January 9, 2007. On December 29, 2006, and
in accordance with the Meeting Order, the Monitor served all creditors of the Applicants, with a
copy of the Meeting Materials (as defined in the Meeting Order).


16 The Plan was filed in accordance with the Meeting Order. The Meetings were held, quorums
were present and the voting was carried out in accordance with the Meeting Order. The Plan was
unanimously approved by both classes of creditors satisfying the statutory requirements of the
CCAA.


17 This court has made approximately 25 orders since the Initial Order in carrying out its general
supervision of all steps taken by the Applicants pursuant to the Initial CCAA order and in
development of the Plan. The U.S. Court has recognized each such order and the Applicants have
fully complied with each such order.


The Plan is Fair and Reasonable
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18 It has been held that in determining whether to sanction a plan, the court must exercise its
equitable jurisdiction and consider the prejudice to the various parties that would flow from
granting or refusing to grant approval of the plan and must consider alternatives available to the
Applicants if the plan is not approved. An important factor to be considered by the court in
determining whether the plan is fair and reasonable is the degree of approval given to the plan by
the creditors. It has also been held that, in determining whether to approve the plan, a court should
not second-guess the business aspects of the plan or substitute its views for that of the stakeholders
who have approved the plan.


19 In the case at bar, all of such considerations, in my view must lead to the conclusion that the
Plan is fair and reasonable. On the evidence before this court, the Applicants have no assets and no
funds with which to fund a distribution to creditors. Without the Contributed Funds there would be
no distribution made and no Plan to be sanctioned by this court. Without the Contributed Funds, the
only alternative for the Applicants is bankruptcy and it is clear from the evidence before this court
that the unsecured creditors would receive nothing in the event of bankruptcy.


20 A unique feature of this Plan is the Releases provided under the Plan to Third Parties in
respect of claims against them in any way related to "the research, development, manufacture,
marketing, sale, distribution, application, advertising, supply, production, use or ingestion of
products sold, developed or distributed by or on behalf of" the Applicants (see Article 9.1 of the
Plan). It is self-evident, and the Subject Parties have confirmed before this court, that the
Contributed Funds would not be established unless such Third Party Releases are provided and
accordingly, in my view it is fair and reasonable to provide such Third Party releases in order to
establish a fund to provide for distributions to creditors of the Applicants. With respect to support of
the Plan, in addition to unanimous approval of the Plan by the creditors represented at meetings of
creditors, several other stakeholder groups support the sanctioning of the Plan, including Iovate
Health Sciences Inc. and its subsidiaries (excluding the Applicants) (collectively, the "Iovate
Companies"), the Ad Hoc Committee of MuscleTech Tort Claimants, GN Oldco, Inc. f/k/a General
Nutrition Corporation, Zurich American Insurance Company, Zurich Insurance Company, HVL,
Inc. and XL Insurance America Inc. It is particularly significant that the Monitor supports the
sanctioning of the Plan.


21 With respect to balancing prejudices, if the Plan is not sanctioned, in addition to the obvious
prejudice to the creditors who would receive nothing by way of distribution in respect of their
claims, other stakeholders and Third Parties would continue to be mired in extensive, expensive and
in some cases conflicting litigation in the United States with no predictable outcome.


22 The sanction of the Plan was opposed only by prospective representative plaintiffs in five
class actions in the United States. This court has on two occasions denied class action claims in this
proceeding by orders dated August 16, 2006 with respect to products containing prohormone and
dated December 11, 2006 with respect to Hydroxycut products. The first of such orders was
appealed to the Ontario Court of Appeal and the appeal was dismissed. The second of such orders
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was not appealed. In my reasons with respect to the second order, I stated as follows:


... This CCAA proceeding was commenced for the purpose of achieving a global
resolution of all product liability and other lawsuits commenced in the United
States against Muscletech. As a result of strenuous negotiation and successful
court-supervised mediation through the District Court, the Applicants have
succeeded in resolving virtually all of the outstanding claims with the exception
of the Osborne claim and, to permit the filing of a class proof of claim at this
time, would seriously disrupt and extend the CCAA proceedings and the
approval of a Plan and would increase the costs and decrease the benefits to all
stakeholders. There appears to have been adequate notice to potential claimants
and no member of the putative class other than Osborne herself has filed a proof
of claim. It would be reasonable to infer that none of the other members of the
putative class is interested in filing a claim in view of the minimal amounts of
their claims and of the difficulty of coming up with documentation to support
their claim. In this context the comments of Rakoff, J. in Re Ephedra Products
Liability Litigation (2005) U.S. Dist. LEXIS 16060 at page 6 are particularly apt.


Further still, allowing the consumer class actions would unreasonably
waste an estate that was already grossly insufficient to pay the allowed
claims of creditors who had filed timely individual proofs of claim. The
Debtors and Creditors Committee estimate that the average claim of class
[*10] members would be $ 30, entitling each claimant to a distribution of
about $ 4.50 (figures which Barr and Lackowski do not dispute; although
Cirak argues that some consumers made repeated purchases of Twinlabs
steroid hormones totaling a few hundred dollars each). Presumably, each
claimant would have to show some proof of purchase, such as the product
bottle. Because the Debtor ceased marketing these products in 2003, many
purchasers would no longer have such proof. Those who did might well
find the prospect of someday recovering $ 4.50 not worth the trouble of
searching for the old bottle or store receipt and filing a proof of claim.
Claims of class members would likely be few and small. The only real
beneficiaries of applying Rule 23 would be the lawyers representing the
class. Cf Woodward, 205 B.R. at 376-77. The Court has discretion under
Rule 9014 to find that the likely total benefit to class members would not
justify the cost to the estate of defending a class action under Rule 23.


[35] In addition, in the case at bar, there would appear to be substantial doubt as
to whether the basis for the class action, that is the alleged false and misleading
advertising, would be found to be established and substantial doubt as to whether
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the class is certifiable in view of being overly broad, amorphous or vague and
administratively difficult to determine. (See Perez et al. v. Metabolife
International Inc. (2003) U.S. Dist. LEXIS 21206 at pages 3-5). The timing of
the bringing of this motion in this proceeding is also problematic. The claims bar
date has passed. The mediation process is virtually completed and the Osborne
claim is one of the few claims not settled in mediation although counsel for the
putative class were permitted to participate in the mediation process. The filing
of the class action in California occurred prior to the initial CCAA Order and at
no prior time has this court been asked to approve the filing of a class action
proof of claim in these proceedings. The claims of the putative class members as
reflected in the comments of Rakoff, J. quoted above would be limited to a
refund of the purchase price for the products in question and, in the context of
insolvency and restructuring proceedings, de minimus claims should be
discouraged in that the costs and time in adjudicating such claims outweigh the
potential recoveries for the claimants. The claimants have had ample opportunity
to file evidence that the call for claims order or the claims process as
implemented has been prejudicial or unfair to the putative class members.


23 The representative Plaintiffs opposing the sanction of the Plan do not appear to be rearguing
the basis on which the class claims were disallowed. Their position on this motion appears to be that
the Plan is not fair and reasonable in that, as a result of the sanction of the Plan, the members of
their classes of creditors will be precluded as a result of the Third Party Releases from taking any
action not only against MuscleTech but against the Third Parties who are defendants in a number of
the class actions. I have some difficulty with this submission. As stated above, in my view, it must
be found to be fair and reasonable to provide Third Party Releases to persons who are contributing
to the Contributed Funds to provide funding for the distributions to creditors pursuant to the Plan.
Not only is it fair and reasonable; it is absolutely essential. There will be no funding and no Plan if
the Third Party Releases are not provided. The representative Plaintiffs and all the members of their
classes had ample opportunity to submit individual proofs of claim and have chosen not to do so,
except for two or three of the representative Plaintiffs who did file individual proofs of claim but
withdrew them when asked to submit proof of purchase of the subject products. Not only are the
claims of the representative Plaintiffs and the members of their classes now barred as a result of the
Claims Bar Order, they cannot in my view take the position that the Plan is not fair and reasonable
because they are not participating in the benefits of the Plan but are precluded from continuing their
actions against MuscleTech and the Third Parties under the terms of the Plan. They had ample
opportunity to participate in the Plan and in the benefits of the Plan, which in many cases would
presumably have resulted in full reimbursement for the cost of the product and, for whatever reason,
chose not to do so.


The representative Plaintiffs also appear to challenge the jurisdiction of this court to authorize
the Third Party Releases as one of the terms of the Plan to be sanctioned. I remain of the view
expressed in paragraphs 7-9 of my endorsement dated October 13, 2006 in this proceeding on a
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motion brought by certain personal injury claimants, as follows:


With respect to the relief sought relating to Claims against Third Parties, the
position of the Objecting Claimants appears to be that this court lacks jurisdiction
to make any order affecting claims against third parties who are not applicants in
a CCAA proceeding. I do not agree. In the case at bar, the whole plan of
compromise which is being funded by Third Parties will not proceed unless the
plan provides for a resolution of all claims against the Applicants and Third
Parties arising out of "the development, advertising and marketing, and sale of
health supplements, weight loss and sports nutrition or other products by the
Applicants or any of them" as part of a global resolution of the litigation
commenced in the United States. In his Endorsement of January 18, 2006, Farley
J. stated:


"the Product Liability system vis-à-vis the Non-Applicants appears to be in
essence derivative of claims against the Applicants and it would neither be
logical nor practical/functional to have that Product Liability litigation not
be dealt with on an all encompassing basis."


Moreover, it is not uncommon in CCAA proceedings, in the context of a plan of
compromise and arrangement, to compromise claims against the Applicants and
other parties against whom such claims or related claims are made. In addition,
the Claims Resolution Order, which was not appealed, clearly defines Product
Liability Claims to include claims against Third Parties and all of the Objecting
Claimants did file Proofs of Claim settling [sic] out in detail their claims against
numerous Third Parties.


It is also, in my view, significant that the claims of certain of the Third Parties
who are funding the proposed settlement have against the Applicants under
various indemnity provisions will be compromised by the ultimate Plan to be put
forward to this court. That alone, in my view, would be a sufficient basis to
include in the Plan, the settlement of claims against such Third Parties. The
CCAA does not prohibit the inclusion in a Plan of the settlement of claims
against Third Parties. In Re Canadian Airlines Corp. (2000), 20 C.B.R. (4th)
Paperny J. stated at p. 92:


While it is true that section 5.2 of the CCAA does not authorize a release
of claims against third parties other than directors, it does not prohibit such
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releases either. The amended terms of the release will not prevent claims
from which the CCAA expressly prohibits release.


24 The representative Plaintiffs have referred to certain decisions in the United States that appear
to question the jurisdiction of the courts to grant Third Party Releases. I note, however, that Judge
Rakoff, who is the U.S. District Court Judge is seized of the MuscleTech proceeding, and Judge
Drain stated in a hearing in Re TL Administration Corporation on July 21, 2005:


It appears to us to be clear that this release was, indeed, essential to the
settlement which underlies this plan as set forth at length on the record, including
by counsel for the official claimants committee as well as by the other parties
involved, and, as importantly, by our review of the settlement agreement itself,
which from the start, before this particular plan in fact was filed, included a
release that was not limited to class 4 claims but would extend to claims in class
5 that would include the type of claim asserted by the consumer class claims.


Therefore, in contrast to the Blechman release, this release is essential to
confirmation of this plan and the distributions that will be made to creditors in
both classes, class 4 and class 5.


Secondly, the parties who are being released here have asserted indemnification
claims against the estate, and because of the active nature of the litigation against
them, it appears that those claims would have a good chance, if not resolved
through this plan, of actually being allowed and reducing the claims of creditors.


At least there is a clear element of circularity between the third-party claims and
the indemnification rights of the settling third parties, which is another very
important factor recognized in the Second Circuit cases, including Manville,
Drexel, Finely, Kumble and the like.


The settling third parties it is undisputed are contributing by far the most assets to
the settlement, and those assets are substantial in respect of this reorganization by
this Chapter 11 case. They're the main assets being contributed.


Again, both classes have voted overwhelmingly for confirmation of the plan,
particularly in terms of the numbers of those voting. Each of those factors,
although they may be weighed differently in different cases, appear in all the
cases where there have been injunctions protecting third parties.
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The one factor that is sometimes cited in other cases, i.e., that the settlement will
pay substantially all of the claims against the estate, we do not view to be
dispositive. Obviously, substantially all of the claims against the estate are not
being paid here. On the other hand, even, again, in the Second Circuit cases, that
is not a dispositive factor. There have been numerous cases where plans have
been confirmed over opposition with respect to third-party releases and
third-party injunctions where the percentage recovery of creditors was in the
range provided for under this plan.


The key point is that the settlement was arrived at after arduous arm's length
negotiations and that it is a substantial amount and that the key parties in interest
and the court are satisfied that the settlement is fair and it is unlikely that
substantially more would be obtained in negotiation.


25 The reasoning of Judge Rakoff and Judge Drain is, in my view, equally applicable to the case
at bar where the facts are substantially similar.


26 It would accordingly appear that the jurisdiction of the courts to grant Third Party Releases
has been recognized both in Canada and in the United States.


27 An order will issue sanctioning the Plan in the form of the order submitted to this court and
appended as Schedule B to this endorsement.


J.D. GROUND J.


* * * * *


SCHEDULE "A"


HC Formulations Ltd.


CELL Formulations Ltd.


NITRO Formulations Ltd.


MESO Formulations Ltd.


ACE Formulations Ltd.


MISC Formulations Ltd.
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GENERAL Formulations Ltd.


ACE US Trademark Ltd.


MT Canadian Supplement Trademark Ltd.


MT Foreign Supplement Trademark Ltd.


HC Trademark Holdings Ltd.


HC US Trademark Ltd.


1619005 Ontario Ltd. (f/k/a New HC US Trademark Ltd.)


HC Canadian Trademark Ltd.


HC Foreign Trademark Ltd.


* * * * *


SCHEDULE "B"


Court File No. 06-CL-6241


ONTARIO


SUPERIOR COURT OF JUSTICE


(COMMERCIAL LIST)


THE HONOURABLE ) THURSDAY, THE 15TH


)
MR. JUSTICE GROUND ) DAY OF FEBRUARY, 2007


IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED
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AND IN THE MATTER OF MUSCLETECH RESEARCH AND
DEVELOPMENT INC. AND THOSE ENTITIES LISTED ON SCHEDULE
"A" HERETO


Applicants


SANCTION ORDER


THIS MOTION, made by MuscleTech Research and Development Inc. ("MDI") and those
entities listed on Schedule "A" hereto (collectively with MDI, the "Applicants") for an order
approving and sanctioning the plan of compromise or arrangement (inclusive of the schedules
thereto) of the Applicants dated December 22, 2006 (the "Plan"), as approved by each class of
Creditors on January 26, 2007, at the Meeting, and which Plan (without schedules) is attached as
Schedule "C" to this Order, and for certain other relief, was heard this day at 330 University
Avenue, Toronto, Ontario.


ON READING: (a) the within Notice of Motion, filed; (b) the Affidavit of Terry Begley
sworn January 31, 2007, filed; and (c) the Seventeenth Report of the Monitor dated February 7,
2007 (the "Seventeenth Report"), filed, and upon hearing submissions of counsel to: (a) the
Applicants; (b) the Monitor; (c) Iovate Health Sciences Group Inc. and those entities listed on
Schedule "B" hereto; (d) the Ad Hoc Committee of MuscleTech Tort Claimants (the "Committee");
(e) GN Oldco, Inc. f/k/a General Nutrition Companies; (f) Zurich Insurance Company; (g) GNC
Corporation and other GNC newcos; and (h) certain representative plaintiffs in purported class
actions involving products containing the ingredient prohormone, no one appearing for the other
persons served with notice of this Motion, as duly served and listed on the Affidavit of Service of
Elana Polan, sworn February 2, 2007, filed,


DEFINITIONS


1. THIS COURT ORDERS that any capitalized terms not otherwise defined in this
Order shall have the meanings ascribed to such terms in the Plan.


SERVICE AND MEETING OF CREDITORS


2. THIS COURT ORDERS AND DECLARES that there has been good and sufficient
notice, service and delivery of the Plan and the Monitor's Seventeenth Report to all
Creditors.


3. THIS COURT ORDERS AND DECLARES that there has been good and sufficient
notice, service and delivery of the Meeting Materials (as defined in the Meeting Order)
to all Creditors, and that the Meeting was duly convened, held and conducted, in
conformity with the CCAA, the Meeting Order and all other Orders of this Court in the
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CCAA Proceedings. For greater certainty, and without limiting the foregoing, the vote
cast at the Meeting on behalf of Rhodrick Harden by David Molton of Brown Rudnick
Berlack Israelis LLP, in its capacity as representative counsel for the Ad Hoc
Committee of MuscleTech Tort Claimants, is hereby confirmed.


4. THIS COURT ORDERS AND DECLARES that there has been good and sufficient
notice, service and delivery of the within Notice of Motion and Motion Record, and of
the date and time of the hearing held by this Court to consider the within Motion, such
that: (i) all Persons have had an opportunity to be present and be heard at such hearing;
(ii) the within Motion is properly returnable today; and (iii) further service on any
interested party is hereby dispensed with.


SANCTION OF PLAN


5. THIS COURT ORDERS AND DECLARES that:


(a) the Plan has been approved by the requisite majorities of the Creditors in
each class present and voting, either in person or by proxy, at the Meeting,
all in conformity with the CCAA and the terms of the Meeting Order;


(b) the Applicants have acted in good faith and with due diligence, have
complied with the provisions of the CCAA, and have not done or
purported to do (nor does the Plan do or purport to do) anything that is not
authorized by the CCAA;


(c) the Applicants have adhered to, and acted in accordance with, all Orders of
this Court in the CCAA Proceedings; and


(d) the Plan, together with all of the compromises, arrangements, transactions,
releases, discharges, injunctions and results provided for therein and
effected thereby, including but not limited to the Settlement Agreements, is
both substantively and procedurally fair, reasonable and in the best
interests of the Creditors and the other stakeholders of the Applicants, and
does not unfairly disregard the interests of any Person (whether a Creditor
or otherwise).


6. THIS COURT ORDERS that the Plan be and is hereby sanctioned and approved
pursuant to Section 6 of the CCAA.


PLAN IMPLEMENTATION


7. THIS COURT ORDERS that the Applicants and the Monitor, as the case may be, are
authorized and directed to take all steps and actions, and to do all things, necessary or
appropriate to enter into or implement the Plan in accordance with its terms, and enter
into, implement and consummate all of the steps, transactions and agreements
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contemplated pursuant to the Plan.
8. THIS COURT ORDERS that upon the satisfaction or waiver, as applicable, of the


conditions precedent set out in Section 7.1 of the Plan, the Monitor shall file with this
Court and with the U.S. District Court a certificate that states that all conditions
precedent set out in Section 7.1 of the Plan have been satisfied or waived, as applicable,
and that, with the filing of such certificate by the Monitor, the Plan Implementation
Date shall have occurred in accordance with the Plan.


9. THIS COURT ORDERS AND DECLARES that as of the Plan Implementation Date,
the Plan, including all compromises, arrangements, transactions, releases, discharges
and injunctions provided for therein, shall inure to the benefit of and be binding and
effective upon the Creditors, the Subject Parties and all other Persons affected thereby,
and on their respective heirs, administrators, executors, legal personal representatives,
successors and assigns.


10. THIS COURT ORDERS AND DECLARES that, as of the Plan Implementation
Date, the validity or invalidity of Claims and Product Liability Claims, as the case may
be, and the quantum of all Proven Claims and Proven Product Liability Claims,
accepted, determined or otherwise established in accordance with the Claims
Resolution Order, and the factual and legal determinations made by the Claims Officer,
this Court and the U.S. District Court in connection with all Claims and Product
Liability Claims (whether Proven Claims and Proven Product Liability Claims or
otherwise), in the course of the CCAA Proceedings are final and binding on the Subject
Parties, the Creditors and all other Persons.


11. THIS COURT ORDERS that, subject to the provisions of the Plan and the
performance by the Applicants and the Monitor of their respective obligations under
the Plan, and effective on the Plan Implementation Date, all agreements to which the
Applicants are a party shall be and remain in full force and effect, unamended, as at the
Plan Implementation Date, and no Person shall, following the Plan Implementation
Date, accelerate, terminate, rescind, refuse to perform or otherwise repudiate its
obligations under, or enforce or exercise any right (including any right of set-off,
dilution or other remedy) or make any demand under or in respect of any such
agreement, by reason of:


(a) any event that occurred on or prior to the Plan Implementation Date that
would have entitled any Person thereto to enforce those rights or remedies
(including defaults or events of default arising as a result of the insolvency
of the Applicants);


(b) the fact that the Applicants have: (i) sought or obtained plenary relief
under the CCAA or ancillary relief in the United States of America,
including pursuant to Chapter 15 of the United States Bankruptcy Code, or
(ii) commenced or completed the CCAA Proceedings or the U.S.
Proceedings;
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(c) the implementation of the Plan, or the completion of any of the steps,
transactions or things contemplated by the Plan; or


(d) any compromises, arrangements, transactions, releases, discharges or
injunctions effected pursuant to the Plan or this Order.


12. THIS COURT ORDERS that, from and after the Plan Implementation Date, all
Persons (other than Unaffected Creditors, and with respect to Unaffected Claims only)
shall be deemed to have waived any and all defaults then existing or previously
committed by the Applicants, or caused by the Applicants, or non-compliance with any
covenant, warranty, representation, term, provision, condition or obligation, express or
implied, in any contract, instrument, credit document, guarantee, agreement for sale,
lease or other agreement, written or oral, and any and all amendments or supplements
thereto (each, an "Agreement"), existing between such Person and the Applicants or
any other Person and any and all notices of default and demands for payment under any
Agreement shall be deemed to be of no further force or effect; provided that nothing in
this paragraph shall excuse or be deemed to excuse the Applicants from performing any
of their obligations subsequent to the date of the CCAA Proceedings, including,
without limitation, obligations under the Plan.


13. THIS COURT ORDERS that, as of the Plan Implementation Date, each Creditor shall
be deemed to have consented and agreed to all of the provisions of the Plan in their
entirety and, in particular, each Creditor shall be deemed:


(a) to have executed and delivered to the Monitor and to the Applicants all consents,
releases or agreements required to implement and carry out the Plan in its
entirety; and


(b) to have agreed that if there is any conflict between the provisions, express or
implied, of any agreement or other arrangement, written or oral, existing between
such Creditor and the Applicants as of the Plan Implementation Date (other than
those entered into by the Applicants on or after the Filing Date) and the
provisions of the Plan, the provisions of the Plan take precedence and priority
and the provisions of such agreement or other arrangement shall be deemed to be
amended accordingly.


14. THIS COURT ORDERS AND DECLARES that any distributions under the Plan and
this Order shall not constitute a "distribution" for the purposes of section 159 of the
Income Tax Act (Canada), section 270 of the Excise Tax Act (Canada) and section 107
of the Corporations Tax Act (Ontario) and the Monitor in making any such payments is
not "distributing", nor shall be considered to have "distributed", such funds, and the
Monitor shall not incur any liability under the above-mentioned statutes for making any
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payments ordered and is hereby forever released, remised and discharged from any
claims against it under section 159 of the Income Tax Act (Canada), section 270 of the
Excise Tax Act (Canada) and section 107 of the Corporations Tax Act (Ontario) or
otherwise at law, arising as a result of distributions under the Plan and this Order and
any claims of this nature are hereby forever barred.


APPROVAL OF SETTLEMENT AND FUNDING AGREEMENTS


15. THIS COURT ORDERS that each of the Settlement Agreements be and is hereby
approved.


16. THIS COURT ORDERS that each of the Confidential Insurance Settlement
Agreement and the Mutual Release be and is hereby approved.


17. THIS COURT ORDERS that copies of the Settlement Agreements, the Confidential
Insurance Settlement Agreement and the Mutual Release shall be sealed and shall not
form part of the public record, subject to further Order of this Honourable Court;
provided that any party to any of the foregoing shall have received, and is entitled to
receive, a copy thereof.


18. THIS COURT ORDERS AND DIRECTS the Monitor to do such things and take
such steps as are contemplated to be done and taken by the Monitor under the Plan and
the Settlement Agreements. Without limitation: (i) the Monitor shall hold and distribute
the Contributed Funds in accordance with the terms of the Plan, the Settlement
Agreements and the escrow agreements referenced in Section 5.1 of the Plan; and (ii)
on the Plan Implementation Date, the Monitor shall complete the distributions to or on
behalf of Creditors (including, without limitation, to Creditors' legal representatives, to
be held by such legal representatives in trust for such Creditors) as contemplated by,
and in accordance with, the terms of the Plan, the Settlement Agreements and the
escrow agreements referenced in Section 5.1 of the Plan.


RELEASES, DISCHARGES AND INJUNCTIONS


19. THIS COURT ORDERS AND DECLARES that the compromises, arrangements,
releases, discharges and injunctions contemplated in the Plan, including those granted
by and for the benefit of the Subject Parties, are integral components thereof and are
necessary for, and vital to, the success of the Plan (and without which it would not be
possible to complete the global resolution of the Product Liability Claims upon which
the Plan and the Settlement Agreements are premised), and that, effective on the Plan
Implementation Date, all such releases, discharges and injunctions are hereby
sanctioned, approved and given full force and effect, subject to: (a) the rights of
Creditors to receive distributions in respect of their Claims and Product Liability
Claims in accordance with the Plan and the Settlement Agreements, as applicable; and
(b) the rights and obligations of Creditors and/or the Subject Parties under the Plan, the
Settlement Agreements, the Funding Agreements and the Mutual Release. For greater
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certainty, nothing herein or in the Plan shall release or affect any rights or obligations
under the Plan, the Settlement Agreements, the Funding Agreements and the Mutual
Release.


20. THIS COURT ORDERS that, without limiting anything in this Order, including
without limitation, paragraph 19 hereof, or anything in the Plan or in the Call For
Claims Order, the Subject Parties and their respective representatives, predecessors,
heirs, spouses, dependents, administrators, executors, subsidiaries, affiliates, related
companies, franchisees, member companies, vendors, partners, distributors, brokers,
retailers, officers, directors, shareholders, employees, attorneys, sureties, insurers,
successors, indemnitees, servants, agents and assigns (collectively, the "Released
Parties"), as applicable, be and are hereby fully, finally, irrevocably and
unconditionally released and forever discharged from any and all Claims and Product
Liability Claims, and any and all past, present and future claims, rights, interests,
actions, liabilities, demands, duties, injuries, damages, expenses, fees (including
medical and attorneys' fees and liens), costs, compensation, or causes of action of
whatsoever kind or nature whether foreseen or unforeseen, known or unknown,
asserted or unasserted, contingent or actual, liquidated or unliquidated, whether in tort
or contract, whether statutory, at common law or in equity, based on, in connection
with, arising out of, or in any way related to, in whole or in part, directly or indirectly:
(A) any proof of claim filed by any Person in accordance with the Call For Claims
Order (whether or not withdrawn); (B) any actual or alleged past, present or future act,
omission, defect, incident, event or circumstance from the beginning of the world to the
Plan Implementation Date, based on, in connection with, arising out of, or in any way
related to, in whole or in part, directly or indirectly, any alleged personal, economic or
other injury allegedly based on, in connection with, arising out of, or in any way related
to, in whole or in part, directly or indirectly, the research, development, manufacture,
marketing, sale, distribution, fabrication, advertising, supply, production, use, or
ingestion of products sold, developed or distributed by or on behalf of the Applicants;
or (C) the CCAA Proceedings; and no Person shall make or continue any claims or
proceedings whatsoever based on, in connection with, arising out of, or in any way
related to, in whole or in part, directly or indirectly, the substance of the facts giving
rise to any matter herein released (including, without limitation, any action,
cross-claim, counter-claim, third party action or application) against any Person who
claims or might reasonably be expected to claim in any manner or forum against one or
more of the Released Parties, including, without limitation, by way of contribution or
indemnity, in common law, or in equity, or under the provisions of any statute or
regulation, and that in the event that any of the Released Parties are added to such claim
or proceeding, it will immediately discontinue any such claim or proceeding.


21. THIS COURT ORDERS that, without limiting anything in this Order, including
without limitation, paragraph 19 hereof, or anything in the Plan or in the Call For
Claims Order, all Persons (regardless of whether or not such Persons are Creditors), on
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their own behalf and on behalf of their respective present or former employees, agents,
officers, directors, principals, spouses, dependents, heirs, attorneys, successors, assigns
and legal representatives, are permanently and forever barred, estopped, stayed and
enjoined, on and after the Plan Implementation Date, with respect to Claims, Product
Liability Claims, Related Claims and all claims otherwise released pursuant to the Plan
and this Sanction Order, from:


(a) commencing, conducting or continuing in any manner, directly or
indirectly, any action, suits, demands or other proceedings of any nature or
kind whatsoever (including, without limitation, any proceeding in a
judicial, arbitral, administrative or other forum) against the Released
Parties or any of them;


(b) enforcing, levying, attaching, collecting or otherwise recovering or
enforcing by any manner or means, directly or indirectly, any judgment,
award, decree or order against the Released Parties or any of them or the
property of any of the Released Parties;


(c) commencing, conducting or continuing in any manner, directly or
indirectly, any action, suits or demands, including without limitation, by
way of contribution or indemnity or other relief, in common law, or in
equity, or under the provisions of any statute or regulation, or other
proceedings of any nature or kind whatsoever (including, without
limitation, any proceeding in a judicial, arbitral, administrative or other
forum) against any Person who makes such a claim or might reasonably be
expected to make such a claim, in any manner or forum, against one or
more of the Released Parties;


(d) creating, perfecting, asserting or otherwise enforcing, directly or indirectly,
any lien or encumbrance of any kind; and


(e) taking any actions to interfere with the implementation or consummation
of the Plan.


DISCHARGE OF MONITOR


22. THIS COURT ORDERS that RSM Richter Inc. shall be discharged from its duties as
Monitor of the Applicants effective as of the Plan Implementation Date; provided that
the foregoing shall not apply in respect of: (i) any obligations of, or matters to be
completed by, the Monitor pursuant to the Plan or the Settlement Agreements from and
after the Plan Implementation Date; or (ii) matters otherwise requested by the
Applicants and agreed to by the Monitor.


23. THIS COURT ORDERS that, subject to paragraph 22 herein, the completion of the
Monitor's duties shall be evidenced, and its final discharge shall be effected by the
filing by the Monitor with this Court of a certificate of discharge at, or as soon as
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practicable after, the Plan Implementation Date.
24. THIS COURT ORDERS AND DECLARES that the actions and conduct of the


Monitor in the CCAA Proceedings and as foreign representative in the U.S.
Proceedings, as disclosed in its reports to the Court from time to time, including,
without limitation, the Monitor's Fifteenth Report dated December 12, 2006, the
Monitor's Sixteenth Report dated December 22, 2006, and the Seventeenth Report, are
hereby approved and that the Monitor has satisfied all of its obligations up to and
including the date of this Order, and that in addition to the protections in favour of the
Monitor as set out in the Orders of this Court in the CCAA Proceedings to date, the
Monitor shall not be liable for any act or omission on the part of the Monitor, including
with respect to any reliance thereof, including without limitation, with respect to any
information disclosed, any act or omission pertaining to the discharge of duties under
the Plan or as requested by the Applicants or with respect to any other duties or
obligations in respect of the implementation of the Plan, save and except for any claim
or liability arising out of any gross negligence or wilful misconduct on the part of the
Monitor. Subject to the foregoing, and in addition to the protections in favour of the
Monitor as set out in the Orders of this Court, any claims against the Monitor in
connection with the performance of its duties as Monitor are hereby released, stayed,
extinguished and forever barred and the Monitor shall have no liability in respect
thereof.


25. THIS COURT ORDERS that no action or other proceeding shall be commenced
against the Monitor in any way arising from or related to its capacity or conduct as
Monitor except with prior leave of this Court and on prior written notice to the Monitor
and upon further order securing, as security for costs, the solicitor and his own client
costs of the Monitor in connection with any proposed action or proceeding.


26. THIS COURT ORDERS that the Monitor, its affiliates, and their respective officers,
directors, employees and agents, and counsel for the Monitor, are hereby released and
discharged from any and all claims that any of the Subject Parties or their respective
officers, directors, employees and agents or any other Persons may have or be entitled
to assert against the Monitor, whether known or unknown, matured or unmatured,
foreseen or unforeseen, existing or hereafter arising, based in whole or in part on any
act or omission, transaction, dealing or other occurrence existing or taking place on or
prior to the date of issue of this Order in any way relating to, arising out of or in respect
of the CCAA proceedings.


CLAIMS OFFICER


27. THIS COURT ORDERS that the appointment of The Honourable Mr. Justice Edward
Saunders as Claims Officer (as defined in the Claims Resolution Order) shall
automatically cease, and his roles and duties in the CCAA Proceedings and in the U.S.
Proceedings shall terminate, on the Plan Implementation Date.


28. THIS COURT ORDERS AND DECLARES that the actions and conduct of the
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Claims Officer pursuant to the Claims Resolution Order, and as disclosed in the
Monitor's Reports to this Court, are hereby approved and that the Claims Officer has
satisfied all of his obligations up to and including the date of this Order, and that any
claims against the Claims Officer in connection with the performance of his duties as
Claims Officer are hereby stayed, extinguished and forever barred.


MEDIATOR


29. THIS COURT ORDERS that the appointment of Mr. David Geronemus (the
"Mediator") as a mediator in respect of non-binding mediation of the Product Liability
Claims pursuant to the Order of this Court dated April 13, 2006 (the "Mediation
Order"), in the within proceedings, shall automatically cease, and his roles and duties in
the CCAA Proceedings and in the U.S. Proceedings shall terminate, on the Plan
Implementation Date.


30. THIS COURT ORDERS AND DECLARES that the actions and conduct of the
Mediator pursuant to the Mediation Order, and as disclosed in the Monitor's reports to
this Court, are hereby approved, and that the Mediator has satisfied all of his
obligations up to and including the date of this Order, and that any claims against the
Mediator in connection with the performance of his duties as Mediator are hereby
stayed, extinguished and forever barred.


ESCROW AGENT


31. THIS COURT ORDERS that Duane Morris LLP shall not be liable for any act or
omission on its part as a result of its appointment or the fulfillment of its duties as
escrow agent pursuant to the escrow agreements executed by Duane Morris LLP and
the respective Settling Plaintiffs that are parties to the Settlement Agreements,
excluding the Group Settlement Agreement (and which escrow agreements are attached
as schedules to such Settlement Agreements), and that no action, application or other
proceedings shall be taken, made or continued against Duane Morris LLP without the
leave of this Court first being obtained; save and except that the foregoing shall not
apply to any claim or liability arising out of any gross negligence or wilful misconduct
on its part.


REPRESENTATIVE COUNSEL


32. THIS COURT ORDERS that Representative Counsel (as defined in the Order of this
Court dated February 8, 2006 (the "Appointment Order")) shall not be liable, either
prior to or subsequent to the Plan Implementation Date, for any act or omission on its
part as a result of its appointment or the fulfillment of its duties in carrying out the
provisions of the Appointment Order, save and except for any claim or liability arising
out of any gross negligence or wilful misconduct on its part, and that no action,
application or other proceedings shall be taken, made or continued against
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Representative Counsel without the leave of this Court first being obtained.


CHARGES


33. THIS COURT ORDERS that, subject to paragraph 33 hereof, the Charges on the
assets of the Applicants provided for in the Initial CCAA Order and any subsequent
Orders in the CCAA Proceedings shall automatically be fully and finally terminated,
discharged and released on the Plan Implementation Date.


34. THIS COURT ORDERS that: (i) the Monitor shall continue to hold a charge, as
provided in the Administrative Charge (as defined in the Initial CCAA Order), until the
fees and disbursements of the Monitor and its counsel have been paid in full; and (ii)
the DIP Charge (as defined in the Initial CCAA Order) shall remain in full force and
effect until all obligations and liabilities secured thereby have been repaid in full, or
unless otherwise agreed by the Applicants and the DIP Lender (as defined in the Initial
CCAA Order).


35. THIS COURT ORDERS AND DECLARES that, notwithstanding any of the terms
of the Plan or this Order, the Applicants shall not be released or discharged from their
obligations in respect of Unaffected Claims, including, without limitation, to pay the
fees and expenses of the Monitor and its respective counsel.


STAY OF PROCEEDINGS


36. THIS COURT ORDERS that, subject to further order of this Court, the Stay Period
established in the Initial CCAA Order, as extended, shall be and is hereby further
extended until the earlier of the Plan Implementation Date and the date that is 60
Business Days after the date of this Order, or such later date as may be fixed by this
Court.


37. THIS COURT AUTHORIZES AND DIRECTS the Monitor to apply to the U.S.
District Court for a comparable extension of the Stay Period as set out in paragraph 36
hereof.


INITIAL CCAA ORDER AND OTHER ORDERS


38. THIS COURT ORDERS that:


(a) except to the extent that the Initial CCAA Order has been varied by or is
inconsistent with this Order or any further Order of this Court, the
provisions of the Initial CCAA Order shall remain in full force and effect
until the Plan Implementation Date; provided that the protections granted
in favour of the Monitor shall continue in full force and effect after the
Plan Implementation Date; and


(b) all other Orders made in the CCAA Proceedings shall continue in full force
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and effect in accordance with their respective terms, except to the extent
that such Orders are varied by, or are inconsistent with, this Order or any
further Order of this Court in the CCAA Proceedings; provided that the
protections granted in favour of the Monitor shall continue in full force and
effect after the Plan Implementation Date.


39. THIS COURT ORDERS AND DECLARES that, without limiting paragraph 0
above, the Call For Claims Order, including, without limitation, the Claims Bar Date,
releases, injunctions and prohibitions provided for thereunder, be and is hereby
confirmed, and shall operate in addition to the provisions of this Order and the Plan,
including, without limitation, the releases, injunctions and prohibitions provided for
hereunder and thereunder, respectively.


APPROVAL OF THE SEVENTEENTH REPORT


40. THIS COURT ORDERS that the Seventeenth Report of the Monitor and the activities
of the Monitor referred to therein be and are hereby approved.


FEES


41. THIS COURT ORDERS that the fees, disbursements and expenses of the Monitor
from November 1, 2006 to January 31, 2007, in the amount of $123,819.56, plus a
reserve for fees in the amount of $100,000 to complete the administration of the
Monitor's mandate, be and are hereby approved and fixed.


42. THIS COURT ORDERS that the fees, disbursements and expenses of Monitor's legal
counsel in Canada, Davies Ward Phillips & Vineberg LLP, from October 1, 2006 to
January 31, 2007, in the amount of $134,109.56, plus a reserve for fees in the amount
of $75,000 to complete the administration of its mandate, be and are hereby approved
and fixed.


43. THIS COURT ORDERS that the fees, disbursements and expenses of Monitor's legal
counsel in the United States, Allen & Overy LLP, from September 1, 2006 to January
31, 2007, in the amount of USD$98,219.87, plus a reserve for fees in the amount of
USD$50,000 to complete the administration of its mandate, be and are hereby approved
and fixed.


GENERAL


44. THIS COURT ORDERS that the Applicants, the Monitor or any other interested
parties may apply to this Court for any directions or determination required to resolve
any matter or dispute relating to, or the subject matter of or rights and benefits under,
the Plan or this Order.
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EFFECT, RECOGNITION, ASSISTANCE


45. THIS COURT AUTHORIZES AND DIRECTS the Monitor to apply to the U.S.
District Court for the Sanction Recognition Order.


46. THIS COURT ORDERS that this Order shall have full force and effect in all
provinces and territories in Canada, outside Canada and against all Persons against
whom it may otherwise be enforceable.


47. THIS COURT REQUESTS the aid, recognition and assistance of other courts in
Canada in accordance with Section 17 of the CCAA and the Initial CCAA Order, and
requests that the Federal Court of Canada and the courts and judicial, regulatory and
administrative bodies of or by the provinces and territories of Canada, the Parliament of
Canada, the United States of America, the states and other subdivisions of the United
States of America including, without limitation, the U.S. District Court, and other
nations and states act in aid, recognition and assistance of, and be complementary to,
this Court in carrying out the terms of this Order and any other Order in this
proceeding. Each of Applicants and the Monitor shall be at liberty, and is hereby
authorized and empowered, to make such further applications, motions or proceedings
to or before such other court and judicial, regulatory and administrative bodies, and
take such other steps, in Canada or the United States of America, as may be necessary
or advisable to give effect to this Order.


Page 24







---- End of Request ----
Download Request: Current Document: 1
Time Of Request: Wednesday, June 03, 2015 14:31:04












 


 


  


 SUPERIOR COURT 
(Sitting as a Court designated by the 
Companies' Creditors Arrangement Act) 
 


CANADA 
PROVINCE OF QUEBEC 
DISTRICT OF MONTREAL 
 


No: 500-05-064436-015 
  
 
DATE:  October 23, 2002 
______________________________________________________________________ 
 
 THE HONOURABLE DIONYSIA ZERBISIAS, J.S.C. 
______________________________________________________________________ 
 
 
IN THE MATTER OF THE ARRANGEMENT RELATING TO: 
 
UNIFORÊT INC. and 
UNIFORÊT SCIERIE-PÂTE INC. and 
FORESTERIE PORT-CARTIER INC. 


DEBTORS/RESPONDENTS 
-and- 
RICHTER & ASSOCIÉS INC. 


MONITOR 
-and 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
ML CBO IV (CAYMAN), LTD. 
PAMCO CAYMAN, LTD. 
HIGHLAND LEGACY, LTD. 
PAM CAPITAL FUNDING, L.P. and 
PROSPECT STREET HIGH INCOME PORTFOLIO INC. 
 PETITIONERS 
-and- 
JOLINA CAPITAL INC. 
 MISE EN CAUSE 
 
______________________________________________________________________ 
 


JZ0017 


20
02


 C
an


LI
I 2


44
68


 (
Q


C
 C


S
)


Para 14







500-05-064436-015  PAGE: 2 
 


 


 
JUDGMENT 


_____________________________________________________________________ 
 
 
 
 
INTRODUCTION 
[1] Petitioners, beneficial owners at arm's length of  26.8% of US $33.5 million,  of   
the debentures in the aggregate principal sum of U.S. $125 million (hereinafter the "U.S. 
notes"), bearing 111/8% interest, due in 2006,  issued by the debtor Uniforêt Inc. 
(hereinafter "Uniforêt") and secured by Uniforêt Scierie-Pâte. Inc. (hereinafter Scierie),  
and Foresterie Port-Cartier Inc. (hereinafter Foresterie), hereinafter referred to 
collectively as "Groupe Uniforêt", or the "Debtors", apply by way of a " Motion for 
Directions Regarding The Classification of Creditors For Voting Purposes and For The 
Modification Of The Plan Of Compromise And Arrangement", seeking the following 
relief: 


A. that mise en cause Jolina Capital Inc. and parties related to it (hereinafter 
"Jolina"), holder of  U.S. notes of U.S. $83.679 million, (approximately 67%)  
be prohibited from voting in the plan; 


B. subsidiarily,  that if  Jolina  be allowed to vote, that it be placed in a separate 
class from that in which Petitioners are classified; 


C. that the Plan of Compromise and Arrangement (hereinafter "the plan")  filed  
by the Debtors under the Companies' Creditors Arrangement Act, R.S.C., 
1985 c. C.-36 (hereinafter "CCAA"), be modified as follows: 


1) to remove from the plan Section 4.2.1  whereby Debtors propose  to 
pay to each  U.S. noteholder for the first U.S. $25,000, the lesser of US 
$25,000, or, the face amount of the notes held; 


2) to delete from the plan Section 6.6 which provides for releases in 
favour of the directors, officers, and advisors of the Debtors; 


3) to modify the plan to provide for the appointment of a "Committee of 
U.S. Note Holders", excluding Jolina representatives, to: 


(a) act as an intermediary between the Debtors and the Monitor on 
matters relating to the plan; 
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(b) be consulted, with right of approval and disapproval over the 
process; to monitor compliance by the Debtors with the plan; and 
to monitor the calculations relating to the available cash flows 
referred to in the plan; 


(c) advise the Debtors generally with regard to their duties and 
powers; with the right to appoint counsel to provide such advice, 
and, to apply to the Court, at Debtors' expense, for rulings when 
any disagreement arises between the Committee and the Debtor; 


D. that the Debtors be ordered to provide a list of the names, addresses, telephone 
and telecopier numbers and values of notes held by all beneficial owners of the 
U.S. notes; 


E. finally, that the Court order  Debtors to file an amended plan incorporating the 
terms of the judgment to be rendered. 


[2] In effect, Petitioners, by their present proceeding seek the following: 


a) a revision of the classification scheme with regard to Class 2 in  the   
proposed plan filed by  Debtors, and, 


b) that the Court rule on the fairness and reasonability of the plan as filed. 


 


THE PROCEEDINGS AND PLAN 


 


[3] The Debtors applied for protection under the CCAA by filing their  "Petition for the 
Issuance of an Initial Order" on April 17, 2001.  The initial order  has subsequently been 
renewed several times and still remains in force. 


[4] On July 11, 2001, Groupe Uniforêt filed the  plan.  This was followed by an 
amended plan, filed on July 22, 2001,  which slightly modifies the original plan but does 
not affect Class 2.  


[5] The plan proposes an arrangement whereby  Debtors' seven classes of creditors 
will be paid as follows: 
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Class Description Plan of Arrangement 


1 The Municipalities of Port-Cartier and of 
l'Ascension (for municipal taxes) 


Pursuant to existing agreements 


2 US Noteholders  First U.S. $25,000 cash with remaining 
balance, if any, exchanged for two new US 
Secured Notes; Note "A" 9% due on March 15, 
2009; Note "B" convertible  due on September 
15, 2008; the whole for a total of $100,000,000 
CDN 


3 Holders of Capital Leases Pursuant to existing agreements and contracts 


4 Forestry Contractors 75% of proven claims 


5 Unsecured  Creditors The lesser of $2,500 and the proven claim or a 
prorata share of a fund of $5,000,000 


6 Canadian Debentureholders Choice of receiving 8% of face value in cash  or 
conversion  into voting common  shares of 
Uniforêt  at a conversion rate of $6.00 per 
share. 


7 Unsecured Shareholder Loan Repayable on March 15, 2009 without interest 


 


[6] On July 17, 200 Petitioners filed their present Motion. 


[7] On August 15, 2001, at a meeting of the creditors conducted by  Richter and 
Associates (hereinafter the "Monitor"), the amended plan received the overwhelming 
support of Classes 1, and, 3 through 7.  The preliminary vote counts are demonstrated 
in the following chart: 
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 Total Value of Claims 0% by number % by value 


Class Yes No Yes No Yes No 


1 


Municipalities 


345,122.82 


Municipalities 


0.00 100.00 0.00 100.00 0.00 


2 


U.S. Notes (No vote held) 


0 0 0 0 0 0 


 


3 


Capital Leases 


4,765,088.56 0.00 100.00 0.00 100.00 0.00 


4 


Forestry Creditors 


2,478,207.26 0.00 100.00 0.00 100.00 0.00 


5 


Unsecured Creditors 


23,905,963.36 128,586.51 98.56 1.44 99.46 0.54 


6 


Canadian Debentures 


6,538,980.01 299,210.00 92.45 7.55 95.63 


 


4.37 


7 


Shareholder Loan 


5,405,000.00 0.00 100.00 0.00 100.00 0.00 


 


[8] No vote was held in Class 2, under an order issued on July 26, 2001 by  Meyer 
J., on the application of Petitioners,  which suspended the vote in  Class 2 until the 
disposition of the present application. 


 


PETITIONERS SUBMISSIONS: 


 


[9] Petitioners claim that: 
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A) the plan, as formulated is confiscatory and prejudicial to their rights in 
that, by presenting its plan on a consolidated basis with its two 
subsidiaries, Uniforêt is attempting to preserve the economic benefit of 
the shares for the current shareholders, rather than for the secured 
creditors, i.e. the noteholders; 


B)  U.S. noteholders  receive substantially less relative to the other 
categories of creditors, since they receive a nominal amount in cash,  
whereas the principal amount of their claim is deferred partly to 2008 
and partly to 2009;  


C) there is no commonality of interest but rather competing interests, 
between them and Jolina, since Jolina is a major shareholder who 
would benefit from the confiscation of the rights of other U.S. 
noteholders; furthermore since Jolina is a creditor in other classes, (i.e. 
under  a capital lease, as an ordinary  creditor, as a creditor of an 
unsecured shareholder loan), and, since it has been involved in the 
management of Groupe Uniforêt, Jolina would therefore act on  
interests which do not relate solely to its interests as  U.S. noteholder; 


D) the plan unfairly distorts the voting process within Class 2 because it 
offers favourable treatment to small U.S. noteholders by offering them 
for the first $25000 of their claims the lesser sum of U.S. $25,000 or 
the face amount of their notes: this provision  constitutes an artificial 
mechanism to buy individual votes in order to neutralize the voting 
strength of Petitioners and to achieve the minimum voting 
requirements required by the CCAA; 


E) it is inappropriate to permit Jolina to vote within Class 2 since it now 
holds approximately 67% of the  face value of all the U.S. notes; 
moreover since Jolina acquired the notes held by 3735061 Canada 
Inc., (hereinafter "3735061") a wholly owned subsidiary of Uniforêt, 
through  a voluntary giving in payment executed after the issue of the 
initial order, and, the transfer was allegedly not at arms' length, nor 
with the input of any creditors' representatives, and, the effect of the 
transfer resulted in increasing Uniforêt's liability to the benefit of Jolina, 
such a vote would be tantamount to the Debtors  voting for their  own 
plan. 


[10] On the other hand, Petitioners do admit in their proceedings, that the plan as 
framed,  provides a payment of approximately 53% of the face value of the notes, but it 
argues that this  offer is worth less because of the deferral of  payment under the plan 
through  the issuance of  notes A and convertible notes B. 
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DISPOSITION OF THE APPLICATION   


 


[11] Given the allegations of the present application, the length of the hearing, the 
nature and complexity of the proof made, what should have been a hearing on a 
classification issue became  an attempt by Petitioners to convert it to  a hearing on the 
fairness and reasonableness of  the plan. 


[12] The Court will strictly deal with the classification issues, and fairness only to the 
extent that it affects the classification. The Court will not deal with the fairness and 
reasonability of the plan as whole on this application. 


[13] Section 6 of the CCAA  provides that: 


"Where a majority in number representing two-thirds in value of the creditors, or 
class of creditors, as the case may be, present and voting either in person or by 
proxy at the meeting or meetings thereof respectively held pursuant to sections 4 
and 5, or either of those sections, agree to any compromise or arrangement 
either as proposed or as altered or modified at the meeting or meetings, the 
compromise or arrangement may be sanctioned by the court, and if so 
sanctioned is binding 


(a) on all the creditors or the class of creditors, as the case 
may be, and on any trustee for any such class of 
creditors, whether secured or unsecured, as the case 
may be, and on the company; and 


(b) in the case of a company that has made an authorized 
assignment or against which a receiving order has been 
made under Bankruptcy and Insolvency Act or is in the 
course of being would up under the Winding-up and 
Restructuring Act, on he trustee in bankruptcy or 
liquidator and contributories of the company." 


[14] The principles which govern  the approval of a plan under the CCAA have  been 
stated succinctly  by Paperny J. in Re Canadian Airlines Corp. 20 C.B.R. (4th) 1 at 18: 


" Prior to sanctioning a plan under the CCAA, the court must be satisfied in 
regard to each of the following criteria: 


(1) there must be compliance with all statutory 
requirements; 


(2) all material filed and procedures carried out must 
be examined to determine if anything has been 
done or purported to be done which is not 
authorized by the CCAA; and 
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(3) the plan must be fair and reasonable 


A leading articulation of this three-part test appears in Re Northland Properties 
Ltd. (1988), 73 C.B.R. (N.S.) 175 (B.C.S.C.) at 182-3, aff'd (1989), 73 C.B.R. 
(N.S.) 195 (B.C. C.A.) and has been regularly followed, see for example  Re 
Sammi Atlas Inc. (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div.) [Commercial List] at 
paragraph 7….. 


[15] In the present instance, no evidence has been lead with regard to criterias 1 and 
2.  These must be examined at the sanctioning hearing of the plan under S. 6 CAAA. 
Moreover until all of the creditors have been consulted and had an opportunity to 
express themselves upon the plan, the Court should not intervene on fairness and 
reasonability. Such a ruling at this stage  would be premature and usurp the creditors' 
rights.   


[16] However, strictly in the context of the classification dispute, the Court is of the 
view that the plan is fair and reasonable in its treatment of Petitioners as members of 
the disputed class.  Therefore the application  will be disposed of in the following 
manner: 


A)  there will be no division of Class 2, and, 


B)  the application will be dismissed. 


 


THE DEBTORS 


[17] Uniforêt was incorporated in 1993.  It owns l00% of the shares of  Foresterie, 
l00% of the shares of Scierie (which is composed of three divisions, a pulp mill and a 
sawmill at Port Cartier, and a sawmill in Peribonka); and 100% of the shares of 3735061 
Canada Inc. (hereinfter "3735061") which has not filed for protection under the CCAA in 
the present matter. 


[18]  Uniforêt's  operations are concentrated in the province of  Quebec.  They are a 
group of integrated forest products corporations which manufacture softwood lumber 
and bleached chemithermomechanical pulp ("BCTMP").  They employ approximately 
600 employees in rural areas.  An additional 600 persons are employed directly or 
indirectly, through contractors, at the height of the logging season. 


[19] Since its activities commenced in November 1993, Uniforêt has acquired 
underutilized and, or, undervalued assets and equipment which have been upgraded 
over the years, through innovative operating methods and  modernization programs for 
the purposes of increasing production and improving the quality of its products. These 
have cost in excess of $136.4 million. 
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[20] In 1993, Uniforêt and the Coopérative des Employés de la Scierie de Péribonka 
acquired 70% and 30% respectively of the assets of the Peribonka sawmill owned by 
Abitibi Price Inc.  At the end of 1995, Uniforêt acquired the shares of the Coopérative 
des Employés. 


[21]  In 1994, Uniforêt acquired the pulp mill located at Port Cartier.   Thereafter, 
Uniforêt undertook renovations and constructed a modern sawmill on adjacent land.  
Subsequent  additional investments increased the production capacity of the two mills.  
The Debtors focused their efforts on integrating their operations with a view to having 
the Port-Cartier sawmill supply  the adjacent pulp mill with wood chips, the principal raw 
material required to produce BCTMP. 


[22] In January 1996, Uniforêt acquired  65%  of the shares of Tripap Inc. (hereinafter 
Tripap).  In 1997, the mill was converted to permit the consumption of BCTMP produced 
by the Port-Cartier pulp mill.  This integration resulted in virtually all the pulp production 
of the Port-Cartier mill being transferred to the Tripap mill, thereby reducing the 
production costs of the latter. In June 2000, Uniforêt announced the definitive closing of  
the Tripap mill as a result of  significant financial losses by Tripap due to weakened  
product demand and obsolete equipment.   Uniforêt and its financial partners examined 
several alternatives to revive the mill, however, no feasible solution was found.  In 
February 2001, Uniforêt sold all its Tripap shares to a third party for a nominal amount. 


[23] In February 2001, Uniforêt announced the temporary suspension of production at 
its Port-Cartier pulp mill following a decrease in  global demand for commercial pulp. 
The  pulp mill's operations were subsequently suspended indefinitely: no date is 
foreseen for the resumption of its operations.   


[24] Uniforêt uses both short term credit financing  as well as long term financing.  On 
October 16, 1996, it completed a private placement in the United States of US $125 
million senior notes, bearing 11 1/8% interest, due in 2006, i.e  the notes dealt with in 
Class 2, and, are held by Petitioners and Jolina.  These notes were secured, under a 
Trust  Indenture Agreement dated October 15, 1996,  by a charge on all the assets of 
Uniforêt, and guaranteed by first ranking hypothecs on the Peribonka sawmill, the Port 
Cartier sawmill and the Port Cartier pulp mill . 


[25] By early 2000, Uniforêt faced a liquidity crisis caused by its continued operating 
losses from the preceding four fiscal years.  Since its lines of credit were fully utilized, it 
was unable to meet the interest payment due on the U.S. notes on  April 15, 2000.  This  
was announced publicly by a press release issued on February 18, 2000. 


[26] At that time, Uniforêt was already in the process of reviewing its capital structure 
and had retained the services of Banc of America Securities to assist it in the evaluation 
of its options, to reduce its financing costs, and to improve its liquidity.   
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[27] Thus, in April 2000, Uniforêt approved a debt restructurization  plan.  Under that 
plan, a wholly owned subsidiary of Uniforêt, 3735061, specifically incorporated for the 
sole purpose of carrying out a tender offer for the purchase of Uniforêt's U.S. notes, 
launched a cash tender offer for the purchase of a maximum of US $87.5 million  
aggregate principal amount of the U.S. notes in consideration of U.S. $500 (i.e. 50%).  
per U.S. $1000 face value. The purchase of the notes by 3735061 was to be financed 
by   a credit facility provided by a banking syndicate, which at the banking syndicate's 
request, was guaranteed by Jolina .  The plan and tender provided  that the U.S. notes 
so acquired would not be cancelled, but would be used as security for the banking 
syndicate. 


[28] The tender offer also made it clear that the financing was  provided by a group of 
lenders with the financial support of Jolina. Similarly, the offer warned that non-
tendering noteholders could be adversely  affected, since Uniforêt would be permitted to 
take certain actions that could increase the risk attached to the notes,  and, because the 
market for the remaining notes would become more limited, it could result in a lower 
price than for other comparable debt securities. 


[29] The object of the tender plan was to reduce Uniforêt's interest expenses and 
carrying expenses.  It would also result in a substantial reduction of Uniforêt's long term 
debt on its consolidated balance sheet.  Simultaneously, the banking syndicate which 
financed the tender offer, would be entitled to share on a pari pasu basis with all of the 
U.S. noteholders in the event of a default by Uniforêt in the collateral provided under the 
Trust Indenture Agreement dated October 15, 1996.  In addition to being provided  as 
collateral to the banking syndicate, the tendered notes would not  be cancelled: such 
cancellation would effectively improve the security position of the non-tendering U.S. 
noteholders who shared the collateral under the original trust indenture, and thus create 
a disincentive for them to tender their notes. 


[30] In June 2000, upon the closing of the tender offer, Uniforêt  announced that it 
would purchase U.S. notes tendered of a face value of U.S. $64.4 million or 51.6% of 
the U.S. notes for the sum of approximately U.S. $32.3 million .  The purchase was 
executed through Uniforêt's subsidiary, 3735061, financed by the banking syndicate, 
and guaranteed by Jolina. 


[31] Simultaneously with the purchase of the U.S. notes, and as part of its 
restructuring plan in April 2000, Uniforêt was proceeding to redeem Canadian 
debentures of a principal amount of $5.3 million for a cash consideration of $0.9 million 
and to convert  Canadian debentures of a face value of $8.1 million into common shares 
of a conversion rate of one share at $6 face value.  This redemption was executed with 
the support of a guarantee provided by Jolina.    In fact, Jolina at that time converted the 
Canadian debentures it held into shares of Uniforêt. 


[32] The effect of these two transactions was to reduce Uniforêt's consolidated long 
term debt by approximately $60 million.  It also allowed Uniforêt to pay the outstanding 
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interest charges due on the U.S. notes, thus correcting the default of April 2000 to the  
U.S. noteholders who then withdrew proceedings they had commenced in May 2000 to 
exercise their collateral against Uniforêt. 


[33] Petitioners, in anticipation of the late payment to them by Uniforêt of the interest 
due April 2000 which was  to be made June 14, 2000, executed a waiver document on 
June 13, 2000, in favour of Uniforêt and 3735061, whereby they renounced to the 
defaults by Uniforêt to pay under the terms of the  original trust indenture, and; 
specifically acknowledged that the purchased notes under the tender offer were not to 
be withdrawn; renounced to any default constituted by the tender offer transaction which 
failed to comply with any provision of the indenture agreement or the notes; waived any 
failure or obligation of the offerer, 3735061 to become a guarantor under the indenture; 
waived any failure  by the offerer or Uniforêt to provide that the purchased notes 
became collateral under the indenture; and  renounced to the creation and incurance by 
the offerer 3735061, or Uniforêt, of liens on the capital stock of the offerer and on the 
purchased notes.  In other words, Petitioners consented that the purchased notes, as 
stated under the tender offer, could be given as security to the banking syndicate. 


[34] In fact, the U.S. notes of a face value of U.S. $64.4 million purchased through the 
cash tender offer were subsequently acquired by Jolina and are the basis of the present 
dispute. 


[35] The decision by Group Uniforêt to file for protection under the CCCA was made 
by the Board of Directors in April 2001 upon the recommendation  of the new Chief 
Executive Officer and President, Mr. Pierre Moreau and its Chief Financial Officer, Mr. 
Serge Mercier.  Mr. Moreau, an individual with extensive experience in similar business 
operations as those conducted by Uniforêt  had been engaged in August 2000 as Vice-
President of Operations.  When Mr. Moreau was engaged, it was agreed that he would 
assume control and direction of the Company's activities as President in 2001 but first 
he was, at his request, given a delay of six months to conduct a complete review and 
evaluation of all the operations and financial affairs of Group Uniforêt.  Upon completing  
his analysis, he assumed the Presidency and made his recommendation to restructure. 


[36] When the Board of Uniforêt decided to file for protection under the CCAA, its  line 
of credit with the bank was full drawn upon; it was in arrears with its payments for 
cutting rights to the province for the year 2000; and it had been advised that it could no 
longer count on receiving the financial support of its shareholder, Jolina, to fulfill its 
financial obligations. 
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REASONS FOR RESPONDENTS' FINANCIAL DIFFICULTIES 


 


[37] Respondent's financial problems may be attributed to continued losses in its 
operation, from 1996 to 2000, resulting from the cost of its expansion and modernization 
program, the reduction of demand for its products and the drop in global prices for 
lumber.  In addition to deteriorating conditions in the pulp and lumber market, which 
became acute in 2001, additional duties of 19.3%  were imposed on the export of soft 
wood lumber products to the United States, effective mid-May 2001. This seriously 
affected Uniforêt's ability to export its products to the United States and  further reduced 
its market share. 


 


MONITOR'S REPORT AND THE LIQUIDATION SCENARIO 


 


[38]  According to the Monitor, an orderly liquidation of Group Uniforêt's assets, 
(excluding accounts receivable and inventories), after deducting the costs to liquidate 
and the payment of priority claims, (i.e. employees claims, unpaid cutting rights etc.), 
would yield  between CDN$60 and $80 million, and would take between 18 to 24 
months. This estimated realization would be insufficient to fully reimburse the secured 
claims.  A forced liquidation, on the other hand, would yield 50% less. i.e. between CDN 
$30 to 40 million. 


[39] The Monitor also estimates that the accounts receivable and inventories, which   
management represents to have a book value of  CDN$17 and 33 million respectively, 
would generate a return of CDN$20 million  in a liquidation. 


[40] Based on these assumptions of a liquidation value of CND$20 million for the 
accounts receivable and inventories and CND$65 million for the other assets, i.e., a 
total of $85 million, the Monitor estimates such a liquidation  would yield the following 
net realisable values for the  various classes: 
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CLASS OUTSTANDING 


LIABILITY 
PLAN OF ARRANGEMENT LIQUIDATION 


(ESTIMATED NET 
REALIZABLE VALUE 


1 $ 298,971 $298,271 100% $300,000 100% 


2 195,337,500 100,000.00 51% 65,000,000 33% 


        16,000,000 8% 


3 5,135,824 5,135,924 100% 5,150,000 100% 


4 2,534,190 1,900,642 75% 300,000 12% 


5 24,849,498 5,700,000 23% 3,000,000 42% 
6 16,554,904 1,324,392 8%  --% 


7 5,405,000 1,104,858 20% 650,000 12% 


Total $250,115,987 $115,464,087 46% $90,400,000 36% 


 


[41] It is evident that all classes of creditors would benefit more from the plan as 
proposed by the Debtors than from a liquidation.  This is not challenged by the 
Petitioners as such.  Indeed, Petitioners accept the Debtors' and Monitor's financial 
evaluations of the assets and debt capacity of Debtors and their operating scenarios.  
Petitioners take issue with the proposed form of distribution under the plan. 


 


JOLINA 


 


[42] The mise en cause, Jolina, is a private company controlled by  Mr. Emmanual 
(Lino) Saputo.   


[43] In early 1998, Uniforêt, in an attempt to ensure its long term viability, decided to 
explore  possible partnerships or asset disposal.  The search for a partner led Mr. 
Michel Perron, President of Somniper, majority shareholder in Uniforêt, who had 
founded Uniforêt in 1993, and was Uniforêt's President and Chief Executive Officer  to 
Jolina.   It was agreed that Jolina, who had been a shareholder in Uniforêt since 1996, 
and whose  representative, Mr. Saputo was already a member of its Board of Directors, 
would substantially increase its investment in Uniforêt by acquiring  additional 
subordinated voting shares. 
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[44] By the end of October 1998, Jolina had invested approximately CND$50 million 
in the capital of Uniforêt and had acquired approximately 26,500 subordinated  voting 
shares, i.e.  approximately 40% of the outstanding shares equivalent to  19.6% of the 
voting rights in Uniforêt. 


[45] On November 2, 1998, Mr. Saputo took over as  President and Chief Executive 
Officer of Uniforêt.  He remained  in both those positions until January 12, 2001.  From 
January 12, 2001 to April 17, 2001, he acted solely  as Director and Chairman of the 
Board of Uniforêt. . 


[46] During  1998, 1999 and 2000,  Jolina  provided administrative and consulting 
assistance to Uniforêt.  It was paid approximately $300,000 per annum for services 
rendered which  included accounting, providing  personnel and in some instances 
physical office premises and equipment.  During 2001, no payment was made to Jolina 
for the services  it rendered to Uniforêt. 


[47] Since its involvement in 1998, Jolina provided substantial financial assistance to 
Uniforêt such as financing the acquisition of equipment.  From July 2000 to February 
2001, it provided operating funds  in the amount of  CND$5,405,000 as required by 
Uniforêt, now claimed  as  an unsecured  shareholder's loan by Jolina from  Uniforêt.. 


[48] When Uniforêt, in April 2000, following an extensive review of its affairs and an 
attempt to restructure its finances, launched a cash tender offer for  its U.S. notes 
through 3735061, which offered on the open market to purchase a maximum of U.S. 
$87.5 million aggregate principal amount of U.S. notes at a discounted price, it was 
agreed that the acquisition was to be financed by a banking syndicate and would be 
guaranteed by Jolina. Thus in June 2000, Uniforêt through 3735061, purchased U.S. 
notes of  a principal sum of $U.S. 64.6 million, for the sum of U.S.$32.3 million:  this 
represented 51.6% of the original issue in the aggregate amount of U.S. $125 million.  


[49] From October 2000 to the end of January 2001, Jolina itself purchased 
approximately 15.2% of the U.S. notes on the open market in the United States for U.S. 
$19,108,000.  


[50] After 3735061 defaulted to the banking syndicate which had financed its 
acquisition of the U.S. notes, Jolina, as guarantor of the loan to the syndicate,  
purchased the loan of each lender and was subrogated its in rights against 3735061. 


[51] On  May 18, 2001, after giving the Debtors  prior  notice on April 25, 2001 of the 
intended exercise of  its hypothecary rights, Jolina exercised its security and acquired 
the  purchased U.S. notes by the voluntary surrender and giving in payment to it by 
3735061. 


[52] Thus Jolina, now owns 66.9% of U.S. notes of a face value of U.S.$83.679 
million at an average price of 56% of the face value of each U.S. note. 
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[53] Prior to the exercise by Jolina of its security, its representative, Mr. Saputo, on 
April 17,2001, resigned from the Board of Uniforêt. Simultaneously, Jolina also 
terminated the voting trust agreement it had entered into with Somniper Inc. in August 
1998, to exercise the Somniper votes  as a shareholder in Uniforêt and, renounced to  
its rights of first  refusal to purchase  the shares of Somniper in Uniforêt. 


[54] The recommendation made  to the Board of Uniforêt to file for protection under 
the CCAA by Uniforêt's new President, Mr. Moreau and its Chief Financial Officer, Mr. 
Mercier in the spring 2001 was  not  discussed  with Mr. Saputo of Jolina until April 5, 
2001.  In fact, neither Jolina nor Mr. Saputo participated in Uniforêt's decision to file for 
protection under the CCAA.  However, Jolina had by then informed Uniforêt, both 
informally in March 2001 and formally on April 5, 2001, that Uniforêt could no longer 
count on receiving its financial support  to fulfill its financial obligations. 


[55] Jolina has filed several claims against Uniforêt: as a U.S. noteholder, as a 
shareholder, and as a holder of a capital lease.  Its claim under the capital lease has not 
yet been evaluated by the Monitor and therefore Petitioner's objection to that claim at 
the present time is premature.  As to its claim as a U.S. noteholder, there is no evidence 
of any misconduct or bad faith by Jolina.    Jolina never had the control of Uniforêt, in 
fact or in law.  It is Uniforêt's largest  single creditor, secured or unsecured.  Its interests 
are distinct from those of Uniforêt.  Its interests as a secured creditor, i.e. as a U.S. 
noteholder, to the extent of almost U.S.$84 million supersede  all of its other  claims and 
interests, including those as a shareholder.  There is no reason to believe it would act in 
any manner other than in accordance with the common interests of all members of 
Class 2.  The Court finds no basis in law or in fact to deprive Jolina of its rights to vote in 
the plan as a member of Class 2. 


 


THE PETITIONERS: 


 


[56] Prospect Street High Income Portfolio Inc. (hereinafter "Prospect"); ML CBO IV 
(Cayman) Ltd. (hereinafter "ML CBO"); Pamco Cayman Ltd (hereinafter "Pamco"); 
Highland Legacy Ltd (hereinafter "Legacy"); Pam Capital Funding, L.P.(hereinafter 
"Pam"); are all investment funds managed by Petitioner, Highland Capital Management, 
L.P. (hereinafter "Highland").  Mr. James Dondero is President of both Prospect and  
Highland, which manages all of the Petitioner funds. 


[57] Petitioners collectively own U.S $33.5 million or 26.8% of the Uniforêt  U.S. 
notes. The combined holdings of Prospect and Highland total 18.6% of the outstanding 
U.S. notes whereas their co-Petitioners hold the other 8.4%.  Other than Jolina's 
holdings of 66.9% of the U.S. notes, others, unnamed, not party to the proceedings, 
hold the balance of 6.2%. 
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[58] Prospect, which holds U.S. notes having a face value of US $20 million, i.e. 
59.7% of the U.S. notes of $33.5 million held collectively by Petitioners, is in fact, a 
diversified, closed end management company that primarily invests in high risk and 
non-investment-grade corporate debt securities. In fact, a high proportion of its 
investment portfolio is invested in securities which are in or near default of their 
contractual obligations and not generating any income.  Thus, capital gains as opposed 
to interest income normally generated by higher grade investments is the most probable 
means of achieving a positive investment return in its portfolio. 


[59] In fact, Prospect describes its investment policy in its notes to its financial 
statements, dated January 31 and April 30, 2001 which form part of  its N-30D Reports 
(Annual or Semi-Annual Reports)  filed on March 15, 2001 and June 26, 2001 
respectively1  as follows: 


" Prospect Street High Income Portfolio Inc. (the "Fund") was organized as a 
corporation in the state of Maryland on May 13, 1988 and is registered with the 
Securities and Exchange Commission as a diversified, closed-end, management 
investment company under the Investment Company Act of 1940….The following 
is a summary of significant accounting policies consistently followed by the Fund, 
which are in conformity with those generally accepted in the investment company 
industry. 


The Fund invests primarily in securities of fixed-maturity, corporate debt 
securities and in redeemable preferred stocks that are rated less than investment 
grade.  Risk of loss upon default by the issuer is significantly greater with respect 
to such securities compared to investment-grade securities because these 
securities are generally unsecured and are often subordinated to other creditors 
of the issuer, and because these issuers usually have high levels of 
indebtedness and are more sensitive to adverse economic conditions, such as a 
recession, than are investment-grade issuers…. 


Other investments, which comprise the major portion of the Fund's portfolio 
holdings, are primarily non-investment grade corporate debt securities, for which 
market quotations are not readily available due to a thinly traded market with a 
limited number of market makers." 


(Underlining added) 


[60] It restates its investment objective and policies in its 497 H2 Report  (prospectus 
with public offering of its own shares) filed March 14, 20012  


"INVESTMENT OBJECTIVE AND POLICIES: 


The Fund's investment objective is to provide high current income, while seeking 
to preserve stockholders' capital, through investment in a professionally 


                                            
1Exhibit D-11, page 8; Exhibit D-14, pages 9 and 10. 
2 Exhibit D-18, pages 15-16. 
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managed, diversified portfolio of high-yield, high risk securities (commonly 
referred to as "junk bonds").  The Fund seeks to achieve its objective of 
preserving stockholders' capital through careful selection of the Fund's high-yield,  
high risk investments, portfolio diversification, and portfolio monitoring  and 
repositioning. The Fund invests primarily in fixed-income securities rated in the 
lower categories by establishing rating agencies (consisting principally of fixed-
income securities  rated "BB" or lower by S& P and "Ba" or lower by Moody's) or 
nonrated fixed-income securities deemed by the Adviser to be of comparable 
quality. 


Under normal market conditions, at least 65% of the Fund's total assets are 
invested in high-yield fixed-income securities rated in the lower categories by 
recognized rating agencies or nonrated fixed income securities deemed by the 
Adviser to be of comparable quality…. 


High-yield bonds, the generic name for corporate bonds rated between "Ba"/"BB" 
and "C"/"C" by the rating agencies, are frequently issued by corporations in the 
growth stage of their development, but also may be issued by established 
companies.  These bonds are regarded by the rating agencies, on balance as 
predominantly speculative with  respect to capacity to pay interest and repay 
principal in accordance with the terms of the obligation.  Such securities also are 
generally considered to be subject to greater risk than securities with higher 
ratings with regard to a deterioration of general economic conditions.  Securities 
that are rated BB by S&P  or Ba by Moody's have speculative characteristics with 
respect to capacity to pay interest and repay principal.  Securities that are rated 
B by S&P or Moody's reflect the rating agency's view that such securities 
generally lack characteristics of a desirable investment and assurance  of interest  
and  principal payments over any long period of time may be small.  Securities 
that are rated CCC by S&P or Caa by Moody's or below are of poor standing.  
Those issues may be in default (such as those rated D by  S&P) or present 
elements of danger with respect to principal or interest.  The Fund may purchase 
or hold securities that are in payment default… High yield securities held by the 
Fund may include securities held by the Fund may include securities received as 
a result of a corporate reorganization or issued as part of a corporate takeover.  
Securities issued to finance corporate restructurings may have special credit 
risks because of  the highly leveraged conditions of the issuers, and such 
securities usually are subordinate to securities subsequently issued by the 
issuer.  In addition, such issuers may lose experienced management as a result 
of the restructurings.  Finally, the market price of such securities may be more 
volatile to the extent that expected benefits from restructuring do not materialize." 


(Underlining added) 


[61] Prospect describes the risks of investing in its own preferred shares:3  
General risks of Investing in the Fund 


                                            
3 Exhibit D-18, pages 26-27. 
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High yield Investments 


The Fund is designed for long-term investors who can accept the risks entailed in 
seeking a high level of current income available from investments in long-term, 
high-yielding, lower quality, fixed-income securities…. 


Fixed-income securities offering the high current income sought by the Fund will 
ordinarily be in the lower rating categories of recognized rating agencies or will 
be unrated.  The values of such securities tend to reflect individual corporate 
developments or adverse economic changes to a greater extent than higher 
rated securities which react primarily to fluctuations in the general level of interest 
rates. Periods of economic uncertainty and changes generally result in increased 
volatility in the market prices and yields of high-yield, high risk securities and thus 
in the fund's NAV.  The rating agencies generally regard these securities as 
predominantly speculative with respect to capacity to pay interest and repay 
principal and riskier than securities in the higher rating categories…. 


The Fund may incur additional expenses to the extent it is required to seek 
recovery upon a default in the payment of principal of or interest on its portfolio 
holdings.  The high-yield, high risk securities held by the Fund are frequently 
subordinated to the prior payment of senior indebtedness and are traded in 
markets that may be relatively less liquid than the market for higher rated 
securities.  Changes by recognized rating services in their ratings of any fixed-
income security and in the ability of an issuer to make payments of interest and 
principal may also affect the value of the Fund's investments.  Changes in the 
value of portfolio securities will not necessarily affect cash income derived from 
such securities, but will affect the Fund's net asset value… 


The credit ratings issued by credit rating agencies may not fully reflect the true 
risks of an investment.  For example, credit ratings typically evaluate the safety of 
principal and interest payments, not market value risk, of high yield, high risk 
securities.  Also, credit rating agencies may fail to change on a timely basis a 
credit rating to reflect changes in economic or company conditions that affect a 
security's market value….." 


(Underlining added) 


 


[62] Prospect actually purchased its U.S. notes of  U.S. $23 million between February 
15 and March 29, 2000 at prices varying between U.S.$23.50 and $29.50, i.e. at an 
average price of U.S.$27.79  (or 27.79%) per  U.S.$100.4  Then,  between December  


                                            
4 As to the other Petitioners, who collectively hold 8.4% of the U.S. notes, their acquisition price is as 


follows 
 •  M.L. C.B.O. owns U.S. notes of U.S. $3.5 million (i.e. 2.8% of the U.S. notes) acquired in 1996 and 


1999 at an average price of approximately U.S.$88 per U.S. $100. 
 •  Legacy owns U.S. notes of U.S.$2 million (i.e. 1.6% of the U.S. notes) acquired in 1996 and 1999 at 


an average price of approximately U.S. $88 per U.S. $100. 
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1, 2000  and June 18, 2001, it sold notes of U.S. $3 million, at U.S. $80 per U.S. $100 
face value (i.e. 80%). 


[63] Highland which did not own any Uniforêt notes (and therefore  as funds manager 
would have had  no claim under the plan nor standing in the present proceedings)  
purchased in December 2000 and June 18, 2001, exactly the same amounts as those 
traded by Prospect at an average price of  U.S. $80.10 per U.S. $100 (or 80.10%) of the 
face value. 


[64] At the time that these transactions  were executed by Prospect and Highland, an 
independent evaluation service assessed the current market value of  Uniforêt's U.S. 
notes at  an average price of 31% of face value. The trades by Prospect and Highland 
at  U.S. $80 per U.S. $100  (or 80%) is at a price which grossly exceeds the market 
value and unrealistically inflated. 


[65] Furthermore, all  transactions executed by both Prospect and Highland, whereby 
they acquired 18.6% of the U.S. notes, occurred at a time when they were  ranked by 
reputable investment ranking agencies, such as Standard and Poor, as being below 
investment grade.  In fact, throughout 2000 and 2001, Uniforêt U.S. notes were rated at 
C.C.C. or lower.  This means that they then were currently vulnerable to non -payment, 
or, would likely be unable to meet their financial commitments on their obligations or 
were already in default.5   


[66] Mr. Jame Dondero, President of Prospect and of Highland, the fund manager for  
all of the Petitioners, testified that investors in Prospect and the other funds, knew and 
accepted the speculative and risky nature of the investments made in their portfolios; 
that most of the investments made by Prospect were below investment grade; that at 
the time they were acquired, he was aware of the low investment grade of Uniforêt's 
U.S. notes; and that he was informed concerning Uniforêt's financial situation; that he 
was aware of  various Press releases issued by the Debtors and 3735061: 


December 21, 1999: Uniforêt was seeking to revise its financial structure; 


December 21, 1999:  Uniforêt had hired an expert as its financial adviser in order 
to help it reduce its costs and improve its liquidity ; 


February 18, 2000: Uniforêt was unable to pay the interest due April 15, 2000 on 
its U.S. notes; 


                                                                                                                                             
•  Pam Capital owns U.S. notes of U.S. $1.5 million (i.e. 12% of the outstanding U.S. notes) acquired 
in 1999 at U.S. $66.25 per U.S. $100. 
•  Pamco owns notes of U.S.$3.5 million (i.e. 2.8% of the U.S. notes) being the balance of an original 
sum of U.S. $6 million acquired in 1997 and 1998, and after deducting the proceeds of disposition of 
U.S. $2.5 million notes in 1998 and 2000, its average cost is U.S. $l0l.1 per U.S. $100. 


5 See Standard and Poor Classification Exhibits D-16 and D-17. Also see D-45, page 12. 


20
02


 C
an


LI
I 2


44
68


 (
Q


C
 C


S
)







500-05-064436-015  PAGE: 20 
 


 


April 18, 2000: a cash tender offer was being launched by 3735061 to purchase 
U.S. notes on the open market ; 


May 29, 2000: a notice of the exercise of  a notice of  intention by U.S. 
noteholders of approximately 41% intending to enforce their security; as well as 
that the cash tender offer to purchase outstanding U.S. notes at 50%, was still 
valid and unchanged; 


June 9, 2000: U.S. notes of over U.S. $64 million had been purchased through 
the tender offer for less than their face value; 


April 17, 2001:  Uniforêt, Scierie, and Foresterie had filed for protection under the 
CCAA and that Mr.Saputo had resigned as Chairman of the Board of Directors; 
that Jolina had renounced to its proxy rights and rights of first refusal in its favour 
granted by Somniper the controlling shareholder of Uniforêt; 


May 18, 2001:Jolina's subsidiary 3735061 had defaulted and was unable to meet 
its obligations resulting in Jolina exercising its hypothecary rights to take the U.S. 
notes in exercise of its security; 


August 29, 2001: the closure of the Port Cartier pulp mill, originally announced as 
being temporary in February 2001, was now definitive; 


[67] In fact, the acquisitions by Prospect of U.S. notes of U.S. $23 million and  by 
Highland of U.S. notes of U.S.$3 million were subsequent to the press releases issued 
in December 1999 that Uniforêt was attempting to restructure its finances; and  to the 
press release of  February 2000 that it would default on the interest payments due on 
the notes on April 15, 2000.  The acquisitions by Highland of  U.S. notes at an average 
price of  80.1% was also subsequent to the press releases announcing the cash tender 
offer of April 10, 2000 to purchase U.S. notes on the open market originally at 30%, 
subsequently modified to 50% of face value;  the press release of May 29, 2000 which 
announced that holders of 41% of the U.S. notes had sent a notice of intention to 
enforce their security against  Uniforêt for its default to pay and confirmed that the cash 
tender offer made by 3735061 to purchase Uniforêt's notes on the open market as well 
as the Canadian debentures remained valid and unchanged.  Finally, Highland's 
acquisitions of U.S. notes of  U.S. $2 million in June 2001,  were subsequent to the filing 
of the proceedings under the CCAA. 


[68] In other words, both Prospect as a professional investment company and 
Highland, as a professional manager of portfolios, were all aware of the financial 
difficulties of Uniforêt and market value of  its U.S. notes but nonetheless acquired them 
when they were already in default. 


[69] Furthermore,  notwithstanding Prospect's stated policy in its prospectus that it 
uses an independent evaluation service to evaluate its acquisitions and holdings, its 
President, Mr. James Dondero admits that it does not use any such independent  
evaluation service.  No explanation is offered for the values attributed  by Prospect to 
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the U.S. notes it owns  in its statements: these values appear to bear an inverse illogical  
relationship to the  financial well-being of Uniforêt and are stated at inflated values 
relative to the market price as assessed by independent evaluation services: 


A) in the  financial statement accompanying its N30-D Report for the 
period ended April 30, 2000 (filing date June 26, 2000), it evaluates its 
Uniforêt' s U.S. notes of  U.S. $23 million ,  then rated by Standard and 
Poor and Moody as "D" and "Ca" respectively, as having a market 
value of  U.S. $8.05 million, noting that the security was "currently in 
default".6 


B) in its financial statement, accompanying its N30-D Report for the 
period ended October 31, 2000, (filing date January 3, 2001), it values 
its  Uniforêt's  U.S. notes of U.S. $23 million , then rated as " CCC-" 
and "C.a" by Standard and Poor  and Moody respectively, as having a 
market value of  U.S. $16.1 million.7 


C) in its first quarterly report for the period terminating January 31, 2001 
dated March 14, 2001, it values its Uniforêt's  U.S. notes of U.S. $22 
million, then rated by Standard and Poor and Moody as "C. C. C.-" or 
"Caa1" respectively  as having a market value of  U.S. $17.6 million;8 


D) in its N-30 D Report, for the period ending April 30, 2001, (filing date 
June 26, 2001), it values its Uniforêt notes of U.S. $22 million, then 
rated by Standard and Poor  and Moody as "D" and "Caa1" 
respectively  as having a market value of U.S. $17.6 million while 
noting that the Company had filed for bankruptcy protection and 
was already in default.9 


[70] Petitioners produce in support of their position that the plan is unfair to all Class 2 
creditors other than Jolina, a report prepared by  Houlihan Lokey Howard and Zukin, 
Financial  Advisors  of New York, (hereinafter  "Houlihan")  dated October 8, 2000.10 
Defendants rebut this report with another prepared by Houlihan on  May 15, 
2000,11when it was engaged to report to an informal committee of U.S. noteholders in 
connection with Uniforêt's tender offer for the U.S. notes on the public market. 


[71] Mr. Derron Slonecker of Houlihan was called as an expert by Petitioners 
regarding  the fairness of the plan and to explain the reports.  Mr. Slonecker, however, 
did not prepare the reports alone.  Others in the firm who had participated in the 


                                            
6  Exhibit D-14, pages 4 and 6. 
7  Exhibit  D-14 page 4. 
8  Exhibit D-11, page 3. 
9  Exhibit D-14, pages 2 and 4. 
10 Exhibit R-57. 
11 Exhibit D-49. 
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preparation of the reports and the evaluation of the assets and  the operations of the 
enterprises did not testify.  


[72] Houlihan's first report, of May 15, 2000, assesses the value of the assets of 
Uniforêt at  U.S. $123 to $134 million, excluding the assets of Tripap, but including the 
Port Cartier pulpmill whose assets are therein evaluated at U.S. $38 to 41 million.  On 
that basis, the report and Mr.Slonecker conclude that the recovery rate relative to the 
face value of the notes is approximately  49 to 56%, compared to the current market 
trading price between 27 to 30%. 


[73] Houlihan's  second report, of October 8 2001, was prepared by Houlihan at 
Petitioner's request as a reply to the Report of the Monitor on the Debtor's financial 
affairs and on the fairness of the plan.  Mr. Slonecker and the report re-evaluate the 
assets of the Uniforêt at  CND $90 million. No value whatsoever is attributed to the 
assets  of the Port  Cartier pulpmill because it  was not operating. 12 Mr. Slonecker in his 
report, then evaluates the new  securities, redeemable or convertible at a future date 
being provided to the Class 2 noteholders under the plan, at CDN$56.4 million, which 
implies a recovery rate of  51.2% of the total face value of the Class 2 claims.  After 
discounting for the delay in payment , he concludes that this implies a real recovery rate 
of only 28.9%.13  He adds that the trading value of the class A notes is 74% of face 
value, whereas the trading value of the class B notes is 31% of face value.14  


[74] Jolina, as a Class 2 creditor is affected by the same determinations as to its 
potential recovery on its U.S. notes.  In addition, Houlihan and Mr. Slonecker  evaluate 
the trading value of Jolina's new note under the plan in payment of its claim for its 
shareholder loan of CND $5.4 million at 18.8% of face value, i.e. worth approximately 
$1 million Canadian when discounted, for the delay in payment.15.  


[75] Thus, Houlihan and Mr. Slonecker conclude on the basis of two completely 
different scenarios as set forth in the two reports, that the recovery rate on the U.S. 
notes is approximately the same: 49 to 56% on the first report and 51.2% on the second 
report, without attributing any value to the Port Cartier pulpmill, absent any discount for 
delays in payment.  Similarly, the Monitor concludes that the recovery rate for Class 2 
claimants is 51% under  the plan, or  33% on a forced liquidation.  Thus it appears that 
Petitioners will gain more  under the plan and less on liquidation. 


                                            
12 Exhibit R-57, page 12. 
13 Exhibit R-57, pages13 and 55. 
14 Exhibit R-57, pages 59 and 63. 
15Exhibit R-57 page 64. 
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[76] Although accepting  the operational scenarios and financial information provided 
by the Monitor and Uniforêt, and acknowledging:  that the Debtors do not have the 
resources and are unable to meet the terms of any plan that would impose additional 
financial burdens on them; that Debtors require an injection of a substantial amount of 
capital to improve their financial position and  the equity of the shareholders; that such 
an injection of capital is highly unlikely; that  the current market conditions for Uniforêt's 
products are unlikely to improve; Mr. Slonecker criticizes Uniforêt's plan as being unfair 
and confiscatory  of the rights of the U.S. noteholders other than Jolina. 


[77] An analysis of his criticism of the plan follows: 


A) It transfers future equity growth to the shareholders.  On the other 
hand, he acknowledges that the equity of the shareholders is highly 
unlikely to improve. 


B) It favours Jolina as a shareholder, although he concludes that the  
discounted recovery rate for U.S. noteholders is 28.9%, whereas 
that of Jolina on its shareholder loan is 18.8%, and as a 
shareholder, even less. However given Jolina's  massive 
investment in U.S. notes, it is unreasonable to believe that Jolina 
would vote its interests as a shareholder to the detriment of its 
interests as a U.S. noteholder wich are more tangible and 
definable. 


C) The recovery rate of the U.S. noteholders at approximately 51.2% , 
before discount, or 28.9% discounted for delay in payment, is 
insufficient.  This however, is equivalent to or less  than that 
projected under the plan by the Monitor, at an undiscounted rate of 
51% or, at 33% in an orderly liquidation.  It also does not allow for 
any recovery on the basis of the trading rates of the new notes to 
be furnished to Class 2 claimants. 


D) The plan compels U.S. noteholders as senior security creditors to  
a take subordinate position to the rights of other junior creditors.  In 
arriving at this conclusion, Mr. Slonecker and Houlihan apply U.S. 
legal principles to the CCAA.  Not only are these principles 
inapplicable, but moreover, Mr. Slonecker admits that he has no 
knowledge of the  Canadian laws, nor of the terms, spirit and intent 
of the CCAA. 


E) The plan provides for an unfair allocation of value between 
constituants and particularly to the U.S. noteholders because 
Uniforêt has "mothball" assets (i.e., the Port Cartier pulpmill) such 
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that the U.S. noteholders will not receive any value in the event that 
that mill is restarted, converted or sold in the future.  However, Mr. 
Slonecker and Houlihan have not made any personal evaluation of 
the physical assets of Uniforêt, nor do they challenge its 
operational scenarios:  they prefer to rely on the operational 
scenarios and fiscal information provided by the Company and the 
Monitor which indicate that no such event is foreseeable, probable  
or  likely. 


F) The plan transfers equity in the event of any improvement in the 
situation of  Debtors to the shareholders and not to the U.S. 
noteholders who, as senior secured creditors, should be entitled to 
share in any improvements in Uniforêt's situation.  On the other 
hand, Mr. Slonecker admits that a potential improvement is 
unforeseeable unless major changes occur in world demand and in 
the international market for the Company's products, and  that such 
an improvement requires the injection of major capital, which is 
highly unlikely to occur. Moreover, no value is attributed to the 
conversion feature of the new Class B notes. 


G) Finally the plan as proposed, is unconventional and confiscatory 
because it reduces the face value of security originally attributed to 
the U.S. notes.  Thus, Mr. Slonecker proposes a new plan which he 
considers more conventional, whereby there would be an 
acceleration of payment to the U.S. noteholders at a higher rate of 
return with greater security provided.  Nevertheless, he admits that 
Uniforêt does not have the resources to meet the terms of the plan 
he proposes. In any event, Petitioners' representative James 
Dondero has testified that he is unaware of the new conventional 
plan proposed by their  own expert, and does not know  whether  it 
would be acceptable to Highland or  its clients, the Petitioners. 


 


THE LEGAL PRINCIPLES THAT APPLY TO CLASSIFICATION DISPUTES 


 


[78] The CCAA does not offer  any  guidance with regard to the classification of 
claims, other than identifying secured and unsecured classes.  Instead, the governing 
principles and process have been developed by the case law. 


[79]  In Re Canadian Airlines Corp. l9 C.B.R.(4th) 12 a creditor, Resurgence, sought 
to have Air Canada, which had a claim as an unsecured creditor, placed in a separate 
class from the other unsecured creditors, and to oblige it to vote in a separate class 
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from all the other affected unsecured claims.  Resurgence submitted that Air Canada 
had appointed the board which caused Canadian to enter into the CCAA proceedings, 
under which Air Canada stood to gain substantial benefits in its own operations, and 
that since Air Canada had provided the funds which were to be distributed to the 
unsecured creditors under the plan,  it would be paying itself a portion of the money if it 
was included in the same class. 


[80] Paperny J. refused the application, and permitted Air Canada to vote on the plan.  
In arriving at her conclusion, she conducts an extensive review of the applicable case 
law, rejecting the principle of identity of interest and adopting the test described as "the 
commonality of interest" test.  The salient points of her analysis are as follows. 


[81] She commences at page 16: 


"The starting point in determining classification is the statute under which the 
parties are operating and from which the court obtains its jurisdiction.  The 
primary purpose of the C.C.A.A. is to facilitate the re-organization of insolvent 
companies, and this goal must be given proper consideration at every stage of 
the C.C.A.A. process, including classification of claims; see, for example,  
Norcen Energy Resources Ltd. v Oakwood Petroleums Ltd. (1988), 72 C.B.R. 
(N.S.) 20 (Alta. Q.B.)… 


Generally, the cases hold that classification is a fact-driven determination unique 
to the circumstances of every case, upon which the court should be loathe to 
impose rules for universal application, particularly in light of the flexible and 
remedial jurisdiction involved; see, for example, Re Fairview Industries Ltd. 
(1991)11 C.B.R. (3d) 71( N.S. T.D.) 


The majority of the cases presented to me, held that commonality of the interest 
is to be determined by the rights the creditor has vis-à-vis the debtor.  Courts 
have also found it helpful to consider the context of the proposed plan and 
treatment of creditors under a liquidation scenario.  In the absence of bad faith, 
motivation for supporting or rejecting a plan is not a classification issue in the 
authorities. 


(Underlining added) 


[82] She continues on page 17: 


Forsyth J., also emphasized in Norcen Energy Resources Ltd. that the 
commonality test cannot be considered without also considering the underlying 
purpose of the C.C.A.A. which is to facilitate reorganizations of insolvent 
companies.  To that end, the court should not approve a classification scheme 
which would make a reorganization difficult, if not impossible, to achieve.  At the 
same time, while the C.C.A.A. grants the court the authority to alter the legal 
rights of parties other than the debtor company without their consent, the court 
will not permit a confiscation of rights or an injustice to occur. 
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The Norcen Energy Resources Ltd. approach was specifically adopted in British 
Columbia in Northland Properties Ltd. v Excelsior Life Insurance Co of Canada 
(1989), 73 C.B.R. (N.S.) 195 (B.C. C.A.) where it was held that various 
mortgages with different mortgages against different properties were included in 
the same class.   


(Underlining added) 


[83] She then states at page 18: 


In other words, "interest" for the purpose of classification does not include the 
personality or identity of the creditor, and the interests it may have in the broader 
commercial sphere that might influence its decision or predispose it to vote in a 
particular way; rather "interest" involves the entitlement of the debt holder viewed 
within the context of the provisions of the proposed plan.  In that regard, see 
Woodward's Ltd. at page 212. 


 In Fairview Industries Ltd., the court held that in classification there need not be a 
commonality of interest of debts involved, so long as the legal interests were the 
same. Justice Glube (as she then was) stated that it did not automatically follow 
that those with different commercial interests, for example, those with security on 
"quick" assets, are necessarily in conflict with those with security on "fixed" 
assets.  She stated that just saying there is a conflict is insufficient to warrant 
separation. 


In Sklar Peppler Furniture Corp. v Bank of Nova Scotia (1991) 86 D.L.R. (4th) 621 
(Ont. Gen. Div.) at 626 like  Norcen Energy Resources Ltd., the "identity of 
interests" approach was rejected.  The court preserved a class of creditors which 
included debenture holders, terminated employees, realty lessors and equipment 
lessors. 


Borins J. held that not every difference in the nature of the debt warrants a 
separate class and that in placing a broad and purposive interpretation on the 
C.C.A.A., the  court should  "take care to resist approaches which would 
potentially jeopardize a potentially viable plan"  He observed that "excessive 
fragmentation is counterproductive to the legislative intent to facilitate corporate 
reorganization" and that it would be "improper to create a special class simply for 
the benefit of an opposing creditor which would give that creditor the potential to 
exercise an unwarranted degree of power." 


 (Underlining added) 


[84] Paperny J. summarizes the principles at pp. 18-19: 
 


"In summary, the cases establish the following principles applicable to assessing 
commonality of interest: 
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a. Commonality of interest should be viewed on the basis of the non-
fragmentation test, not on an identity of interest test; 


b. The interests to be considered are the legal interests the creditor holds 
qua creditor in relationship to the debtor company, prior to and under the 
plan as well as on liquidation. 


c. The commonality of these interests are to be viewed purposively, bearing 
in mind the object of the C.C.A.A., namely to facilitate reorganizations if at 
all possible; 


d. In placing a broad and purposive interpretation on the C.C.A.A., the court 
should be careful to resist classification approaches which would 
potentially jeopardize potentially viable plans. 


e. Absent bad faith, the motivations of the creditors to approve or 
disapprove are irrelevant. 


f. The requirements of creditors being able to consult together means being 
able to assess their legal entitlement as creditors before or after the plan 
in a similar manner." 


[85] In Canadian Airlines Corp., Paperny J. found that all the creditors proposed to be 
included in the unsecured class  were all unsecured, were  being treated in the same 
fashion under the plan, and, were to be paid the same remuneration.  Their legal 
interests were essentially the same and no issue could be taken with the presence of 
Air Canada as supporter and funder of the plan since it had taken an assignment of a 
substantial unsecured claim.  Absent bad faith, who the creditors were was not  
relevant.  Air Canada's mere presence in the unsecured class did not in and of itself  
constitute bad faith.  She then concludes   by enunciating another important principle at 
page 20: 


"To fracture the class prior to the vote, may have the effect of denying the court 
jurisdiction to consider sanctioning a plan which may pass the fairness test but 
which has been rejected by one creditor.  This would be contrary to the purpose 
of the C.C.A.A."  


(Underlining added). 


[86] Applying the relevant principles to the facts at hand, there is not only 
commonality but  indeed identity of interests.  Both Petitioners and Jolina, as well as  all 
the other U.S. noteholders, hold the same U.S. notes; issued under the same 
circumstances; governed by the same terms, conditions and limitations; emanating from 
the same source i.e. a private placement in the United States of U.S $125 million, 
bearing 11 1/8% interest, due in 2008; secured under the same indenture agreement; 
and, hold the identical security against the common assets of the Debtors.  All the U.S. 
noteholders are being treated in identically the same fashion under the proposed plan.   
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[87] There is neither any logical nor legal ground upon which the class can be 
separated:  to do so would constitute a fragmentation  of a class composed of claimants  
who have not only common but identical interests, are being treated exactly in the same 
fashion under the proposed plan, and would constitute a serious jeopardy to the 
success of the plan.   


[88] Petitioners, i.e. Prospect and Highland  have made their position clear. They will 
not accept the plan proposed by Uniforêt.  They will only accept that plan which they, 
themselves, impose or tailor to their fashion and which assures them a substantial 
capital gain.  They have no interest in the reorganization of the Debtors. To divide the 
class, or, to deny Jolina its right to vote in it , would not only confiscate Jolina's rights 
but would moreover effectively  grant Petitioners a right of veto over the entire plan.  
This would be contrary to the legislative intent of the CCAA, which is to facilitate 
corporate reorganizations particularly where overwhelming support   has been shown 
for the plan by all the other classes as well as  other members of the class in dispute. 


 


PETITIONERS' ATTITUDE AND GOOD FAITH 


 


[89] In order to gain support for Uniforêt's reorganization and its plan, the new 
President, Mr. Moreau and its Chief Financial Officer, Mr. Mercier met with creditors in 
various classes to explain to them the Company's financial situation and to obtain their 
support for the plan Uniforêt proposed to file. Generally, the creditors indicated their 
support for the plan. 


[90]  Two such meetings were held in June 2001 with representatives of Petitioners.  
A third meeting was held in New York in October 2001.   


[91] At the first meeting held June 5, 2001 in Montreal, Petitioners were informed as 
to the financial problems of the Company, its activities, its difficulties in the market, and 
was provided with a copy of a report, called "Status Report on Financial Restructuring 
Plan", dated June 5, 2001, prepared by Debtors' Bank which  analyzed their financial 
affairs. 


[92]   At the second meeting, on June 19, 2001, in an attempt to obtain Petitioner's 
support, Uniforêt proposed a modification to its Class 2, whereby the class would be 
divided into two, namely: a class to consist of Jolina  and a distinct class to consist of all 
other U.S. noteholders other than Jolina. Both classes were offered the same plan of 
payment:  the exchange of their notes for a new category of notes, "A", for  a total 
consideration of Canadian $65 million, bearing an interest  at 7.5% due in 2008, and, 
category "B" notes for a total consideration of CND $40 million, bearing 3% interest.  
There was no right of conversion attached to either of these notes.   
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[93] Petitioners rejected this new proposal on the grounds that the plan had provided 
cash payments to other categories of creditors whose rights were subordinated to those 
of the U.S. noteholders; it reduced the face value of the U.S. notes; it preserved the 
equity of the Company as it existed without allowing any participation in any future 
improvement in its operations by the U.S. noteholders;  and there was a delay in 
payment to the U.S. noteholders.  Finally, it was made clear by Mr. Kaufman, 
representative of  the Petitioners at  that meeting that no plan which offered less than 
65% of the face value of the  existing U.S. notes would even be considered. 


[94] Faced with Petitioners' position, Uniforêt had no choice but to prepare and 
deposit a plan which it considered to be fair and reasonable for all its creditors; the 
terms of which it could meet; which would permit it to continue its operations, and, the 
Company to survive.  Uniforêt considered Petitioners' demand unreasonable, contrary 
to the interests of the mass of creditors, since it would have forced Uniforêt into 
immediate liquidation.  However in finalizing its plan, as filed into the Court record, 
Uniforêt did add a conversion option to the new Canadian notes being offered.  This 
would permit U.S. noteholders to share in future equity and to thereby participate in any 
future growth of the  Company, while simultaneously, protecting the U.S. noteholders, 
with security for Canadian $100 million,  i.e. equal to the full value of Uniforêt's assets 
as an  on-going operation.    


[95] On the other hand, Petitioners' motives and good faith are seriously in issue.  
They have admitted that under the plan, as submitted,  they would obtain a higher rate 
of return than under a forced liquidation of the Debtors.  They have admitted that 
Uniforêt   does not have the revenues and assets to comply with the conventional plan 
proposed in their expert's report of October 2001 which states their final position, and, 
which they have not even reviewed or accepted.  They have admitted that the Debtors' 
potential for growth and expansion and therefore an increase in shareholders equity 
cannot be achieved without a substantial investment of capital or a drastic change in 
market conditions for Uniforêt's products, both of which are unlikely to occur.  They 
agreed to the creation of a lien on the purchased U.S. notes by 3735061 but now object 
because Jolina acquired them by payment of the lenders who financed the tender offer.  
Nevertheless, Petitioners persist in obstructing the plan in order to achieve their own 
ends, without regard to the results on the Company, the creditors, and community as a 
whole.  They obviously have no interest in facilitating the reorganization of the Company 
but seek to maximize their  return at all costs, even if it means liquidation, in which case 
they too will lose. 


[96] Moreover, since the cost of acquisition of the U.S. notes by Prospect, which 
holds the major part of the collective holdings of Petitioners, is substantially less than 
that offered to it under the proposed plan, it  stands to make a substantial gain under 
the plan.  As for Highand's acquisitions, both its and Prospects' trades at  inflated prices 
of 80% in debentures of a Company that was already in default is seriously suspect. 
Both are uncompromising speculators, knowledgeable, who invest in low grade high risk 
investments, prepared to accept the risks relating to the capacity of their  debtors to 
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repay interest and capital, with the expectation of exercising their security against the 
assets of the  Companies in which they invest. 


[97]    Petitioners have not shown good faith.  They should not be given the 
opportunity to control the outcome of the vote of the U.S. noteholders by the division of 
Class 2 as they request.  To permit them to control the vote would be contrary to the 
terms, spirit and intent of the CCAA whose object is to facilitate reorganization rather 
than force companies into liquidation. 


 


OTHER OUTSTANDING ISSUES 


 


[98] Additional issues have been pleaded and must be disposed of by this  Court. 


[99] Petitioners submit: 


1. they are entitled to have disclosed to them the identity of the other 
beneficial U.S. noteholders; 


2. 3735061 should have been made a party to the consolidated application  
by the Debtors for protection under the CCAA; 


3. the offer of $25,000 as an initial payment to U.S. noteholders is an attempt 
to manipulate votes. 


[100] Respondents submit that Petitioners are not credible because they have failed to 
comply with the U.S. securities legislation and formalities. 


 


THE IDENTITY  OF THE OTHER U.S. HOLDERS 


 


[101] Petitioners demand the disclosure of the names, addresses, telephone numbers, 
and telecopier numbers of the remaining 6.2%  beneficial U.S. noteholders  who are not 
involved in this application. 


[102] The evidence is that neither the Monitor nor Uniforêt are in possession of this 
information, nor are they able to secure it. Under the circumstances, the demand is 
unreasonable and will be refused.  However, to the extent  that either the Monitor or 
Debtors have any such information, they will be required to provide it to Petitioners. 
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THE NON INCLUSION OF 3735061 CANADA INC. AS A PARTY TO THE 
APPLICATION UNDER THE CCAA. 


 


[103] Petitioners submit that the failure to include 3735061, a subsidiary of Uniforêt,  in 
the application for protection by  the Debtors constitutes an attempt to protect the 
interests of Jolina which exercised  its security and acquired all of U.S. notes purchased 
by 3735061  under the terms of the tender offer. 


[104] 3735061 has no assets nor any operations.  It was incorporated as a wholly 
owned  subsidiary  of Uniforêt specifically to proceed with  the tender offer whereby 
Uniforêt's consolidated debt, interest expenses and carrying charges were reduced. Its 
acquisition of the U.S. notes was financed by a credit facility guaranteed  by Jolina. It 
was  the default of 3735061 and Uniforêt under the terms of the financing agreements 
and subsequent purchase by Jolina of the claims of the creditors that allowed Jolina to 
exercise its security against the U.S. notes. This resulted in an increase of the  Debtors 
consolidated debt. 


[105] It was the default by Uniforêt and 3735061  which  entitled  Jolina to protect itself. 
The consequences of Jolina's action are not the responsibility nor fault of Jolina:  they 
flow directly from the defaults of the Debtors and 3735061. 


[106] Under the circumstances and in accordance with the evidence that Petitioners 
had agreed, in June 13, 2000, that the purchased U.S. notes would be given as 
collateral to the banking syndicate, and, that Jolina purchased the syndicate's claims 
against 3735061, this argument is unfounded.  Furthermore under the CCAA, debtors, 
not  creditors, decide  who will file for protection. 


 


THE PROPOSAL TO PAY U.S.$25 000 TO NOTEHOLDERS 


 


[107] Petitioners claim that the plan which proposes to pay  U.S. noteholders the 
lesser of U.S. $25,000 in cash or the face amount of their claim, with the remaining 
balance, if any, to be exchanged for new notes, constitutes an attempt to manipulate the 
vote by attempting to secure the votes of  the remaining 6.2% U.S. noteholders. 


[108] There is no evidence of such intent or manipulation before the Court.  Such a 
clause is one which is currently used and is perfectly acceptable. 
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NON COMPLIANCE BY PETITIONERS WITH U.S. SECURITIES LEGISLATION  AND 
FORMALITIES: 


 


[109] Evidence has been made submitted by Debtors through an expert in securities 
legislation and regulations in the United States, Mr. Lawrence Stadulis, that Petitioners 
have committed certain infringements under U.S. Law (Investment Company Act of 
1940; and the Securities and Exchange Commission,"S.E.C", Rules and  Regulations): 


A) Highland's purchases of Uniforêt's notes of U.S.$3 million in December 
2000 and June 2001 were not permissible under U.S. securities laws; 


B) the parties to the transaction failed to disclose the transactions in 
question  as required under the legislation and rules; and, 


C) Prospect, as vendor, failed to have determined the value of the notes 
based on the current  market value and to disclose the fair market value 
of its holdings in public filings.   


[110] This evidence is uncontradicted, given that the Court attaches absolutely no 
credibility to the witness produced as its expert by Petitioners, Mr. Charles Miller.  Not 
only was Mr. Miller's demeanor arrogant and rude, but, moreover as an expert, he 
lacked credibility and objectivity.  As Attorney  for Prospect and Highland who advised 
them on  these matters, his evidence constitutes an attempt to defend his own position 
and legal advice rather than provide an independent review of the transactions, actions 
and applicable laws and regulations. 


[111] In any event, this evidence is irrelevant, save and except  insofar as it impeaches  
the credibility of and confirms the attitude of Petitioners generally with regard to the  
main issue i.e., that  Petitioners are determined  at all costs to achieve their objectives, 
and will take whatever measures necessary to attain them without regard to the 
consequences. 


 


CONCLUSION 


b)  FOR THESE REASONS THE COURT: 


1) DISMISSES  Petitioners' Motion for Directions Regarding the 
Classification of Creditors for Voting Purposes and for the 
Modification of the Plan of Compromise and Arrangement; 


20
02


 C
an


LI
I 2


44
68


 (
Q


C
 C


S
)







500-05-064436-015  PAGE: 33 
 


 


2) AUTHORIZES Respondents to call a meeting of creditors 
concerning Class 2 (U.S. Noteholders) to submit to them the 
amended plan (D-1) for voting purposes; 


3) ORDERS Respondents and the Monitor to furnish to Petitioners 
whatever information they may possess as to the names, 
addresses, telephone and telecopier numbers of all beneficial 
owners of the U.S. notes within 5 days of this Judgment; 


4) ORDERS provisional execution of this Judgment 
notwithstanding appeal; 


5) THE WHOLE WITH COSTS AGAINST PETITIONERS.. 


 


 


 


 
 


 __________________________________
DIONYSIA ZERBISIAS, J.S.C. 


 
Me Louis Gouin 
Me Sylvain Rigaud 
Me Bernard Quinn 
OGILVY, RENAULT 
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Me Denis Ferland 
Me Alain Gaul 
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Me L.B. Erdle 
Me Martin Desrosiers 
Me David Tardif-Latourelle 
MENDELSOHN ROSENTZVEIG SHACTER 
Attorneys for Petitioners 
 
Me Jean Fontaine 
Me Simon Richard 
STIKEMAN ELLIOTT 
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Présents : La juge en chef McLachlin et les juges LeBel, Abella, Rothstein, 


Cromwell, Moldaver, Karakatsanis, Wagner et Gascon. 


EN APPEL DE LA COUR D’APPEL DU QUÉBEC 


 Droit constitutionnel — Partage des compétences — Droit criminel — 


Classification sur le plan constitutionnel d’une loi d’abrogation — Armes à feu — 


Loi fédérale qui abolit le registre des armes d’épaule contient également une 


disposition prévoyant la destruction des données sur l’enregistrement de ces armes — 


Contestation par le Québec de la constitutionnalité de la disposition relative à la 


destruction et demande du Québec que le gouvernement fédéral lui transmette les 


données relatives à la province — Le principe du fédéralisme coopératif empêche-t-il 


le Parlement de légiférer pour détruire les données? — La disposition relative à la 


destruction outrepasse-t-elle la compétence du Parlement en matière de droit 


criminel? — Le Québec a-t-il le droit de recevoir du gouvernement fédéral les 


données sur l’enregistrement des armes d’épaule? — Loi constitutionnelle de 1867, 


art. 91(27) — Loi sur l’abolition du registre des armes d’épaule, L.C. 2012, c. 6, 


art. 29. 


 Adoptée en 1995, la Loi sur les armes à feu a créé un régime complet 


obligeant tous les détenteurs d’armes à feu, dont ceux qui possèdent une arme 


d’épaule, à obtenir un permis et à enregistrer leurs armes. Elle a aussi érigé en 


infraction criminelle la possession d’une arme à feu non enregistrée. La Loi sur les 


armes à feu prévoyait la création de deux types de registre : le Registre canadien des 
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armes à feu (« RCAF »), qui est tenu par le directeur de l’enregistrement des armes à 


feu et contient des fichiers relatifs aux certificats d’enregistrement des armes 


prohibées, armes à autorisation restreinte et armes d’épaule acquises, transférées ou 


détenues au Canada, ainsi qu’un registre tenu par le contrôleur des armes à feu 


(« Contrôleur ») nommé pour chaque province et territoire. Ce registre contient des 


fichiers sur les permis et autorisations d’arme à feu délivrés ou révoqués. Le directeur 


de l’enregistrement et les contrôleurs pouvaient accéder à tous les fichiers grâce à une 


seule base de données électronique, mais le pouvoir légal des contrôleurs ne leur 


permettait que d’ajouter et de modifier les données dans leur registre de permis 


respectif.  


 En 2012, le Parlement a adopté la Loi sur l’abolition du registre des 


armes d’épaule (« LARA »), qui supprimait l’obligation d’enregistrer les armes 


d’épaule et décriminalisait la possession d’une arme d’épaule non enregistrée. 


L’article 29 de la LARA exige la destruction de tous les fichiers relatifs à 


l’enregistrement des armes d’épaule qui se trouvent dans les registres. Le Québec a 


réagi en faisant part de son intention de créer son propre registre des armes d’épaule 


et en demandant aux autorités fédérales les données du RCAF qui ont un lien avec le 


Québec. Le Canada a refusé et affirmé clairement qu’il entendait détruire de façon 


permanente toutes les données relatives à l’enregistrement des armes d’épaule. Face à 


ce refus, le Québec a demandé un jugement déclaratoire portant que l’art. 29 de la 


LARA est ultra vires et que le Québec a le droit d’obtenir les données.   
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 La Cour supérieure du Québec a déclaré l’art. 29 de la LARA 


inconstitutionnel dans le cas des données liées au Québec et a ordonné au Canada de 


transférer ces données à la province. La Cour d’appel du Québec a infirmé cette 


décision. 


 Arrêt (les juges LeBel, Abella, Wagner et Gascon sont dissidents) : Le 


pourvoi est rejeté. L’article 29 de la LARA est constitutionnel et le Québec n’a pas 


droit aux données. 


 La juge en chef McLachlin et les juges Rothstein, Cromwell, Moldaver 


et Karakatsanis : La décision de démanteler le registre des armes d’épaule et de 


détruire les données qu’il contient est un choix de politique générale que le Parlement 


avait le droit de faire en vertu de la Constitution. Le principe du fédéralisme 


coopératif ne restreint pas la compétence législative fédérale en l’espèce, le Québec 


n’a pas droit aux données et l’art. 29 de la LARA est un exercice licite de la 


compétence législative en matière de droit criminel conférée au Parlement par la 


Constitution.   


 La thèse du Québec selon laquelle le fédéralisme coopératif empêche le 


Canada et les provinces d’agir ou de légiférer de manière à nuire à la collaboration 


entre les deux ordres de gouvernement est dépourvue de fondement en droit 


constitutionnel canadien et contraire à la jurisprudence applicable de notre Cour. Le 


principe du fédéralisme coopératif n’empêche pas le Parlement d’exercer une 
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compétence législative qu’il possède par ailleurs. La primauté de notre Constitution 


écrite demeure l’un des préceptes fondamentaux de notre régime constitutionnel, et 


cela est tout particulièrement vrai dans le cas du partage des compétences. Ni la 


jurisprudence de notre Cour ni le texte de la Loi constitutionnelle de 1867 ne fondent 


l’emploi du principe du fédéralisme coopératif pour restreindre la portée de la 


compétence législative ou imposer l’obligation positive de faciliter la coopération 


lorsque le partage constitutionnel des pouvoirs autorise une intervention unilatérale.  


En décider autrement minerait la souveraineté parlementaire et créerait un flou 


juridique chaque fois qu’un ordre de gouvernement adopte une loi qui a une certaine 


incidence sur les objectifs de politique générale de l’autre. 


 Bien que le Québec prétende avoir le droit de recevoir les données sur 


l’enregistrement des armes d’épaule, que le Parlement soit ou non habilité à légiférer 


relativement au sort des données, il n’a pas établi de fondement juridique à ce droit. 


Rappelons que le principe du fédéralisme coopératif ne limite pas la portée des 


pouvoirs législatifs dévolus par la Constitution. De plus, si l’on retenait la thèse du 


Québec, laquelle prend sa source dans le fait qu’il s’attend à bénéficier d’un accès 


continu aux données, cela aurait pour effet de contourner ou d’infirmer concrètement 


le rejet, par notre Cour, de la théorie de l’« expectative légitime ». Le fait que les 


provinces comptent sur l’existence des données ne saurait limiter la capacité du 


Parlement de détruire un registre qui découle exclusivement de son chef de 


compétence concernant le droit criminel. Enfin, même si les données accessibles par 


l’entremise du RCAF étaient le fruit d’un effort de coopération, tout effort de la part 
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du Québec était limité de par la loi aux données sur les permis conservées dans le 


registre des permis de la Contrôleure.   


 Notre Cour a déjà été appelée, dans le Renvoi relatif à la Loi sur les 


armes à feu (Can.), 2000 CSC 31, [2000] 1 R.C.S. 783, à déterminer le caractère 


véritable du régime mis en place par cette loi. Dans cet arrêt, la Cour a conclu que la 


« matière » des dispositions relatives à l’enregistrement et à la conservation des 


données était la sécurité publique et que ces dispositions devraient être considérées 


comme ayant trait au droit criminel. Une loi abrogeant ce régime, ainsi qu’une 


disposition indiquant ce qu’il adviendra des données recueillies en application du 


régime maintenant abrogé, doivent être qualifiées de la même façon. L’article 29 


concerne essentiellement la sécurité publique, tout comme le régime d’enregistrement 


des armes d’épaule abrogé par les autres dispositions de la LARA. Cette disposition ne 


limite pas le pouvoir législatif du Québec de créer un registre provincial des armes 


d’épaule; elle ne fait qu’empêcher le Québec d’utiliser les données obtenues par le 


biais du registre fédéral des armes d’épaule pour constituer un registre provincial. Le 


fait que l’art. 29 a pour effet concret qu’il est plus difficile sur le plan financier pour 


le Québec de créer son propre régime de contrôle des armes à feu ne dénote pas un 


objet « déguisé » du point de vue du partage des compétences et n’a pas d’incidence 


sur le caractère véritable de l’art. 29.  


 Il n’y a pas de distinction importante en droit entre l’abrogation d’une 


disposition pénale et le fait d’indiquer ce qu’il adviendra des données recueillies en 
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application de cette disposition si les données ont été recueillies exclusivement par 


l’exercice de la compétence en droit criminel. Le pouvoir d’abroger une disposition 


de droit criminel doit logiquement être assez large pour habiliter le Parlement à 


détruire les données recueillies pour l’application de cette disposition. Par 


conséquent, l’art. 29 de la LARA devrait être considéré comme ayant trait au droit 


criminel. Il ressortit donc à la compétence législative du Parlement. 


 Les juges LeBel, Abella, Wagner et Gascon (dissidents): L’article 29 de 


la LARA est inconstitutionnel et doit être déclaré invalide. La LARA est le moyen 


législatif qu’a choisi le Parlement pour mettre fin à son rôle dans le contrôle des 


armes d’épaule, mais l’art. 29 a une portée plus large que cet objectif, puisqu’il 


ordonne la destruction des données en cause sans possibilité de transfert préalable aux 


partenaires provinciaux, ce qui les empêche de s’en servir dans l’exercice de leurs 


compétences. Par contre, il n’y pas de fondement juridique à la demande du Québec 


de transfert forcé des données. La détermination des modalités d’un tel transfert 


relève des gouvernements concernés, non des tribunaux. 


 Lorsque la constitutionnalité d’une disposition législative est contestée 


sur la base du partage des compétences, les tribunaux ont recours à la doctrine dite du 


caractère véritable. Cette démarche implique nécessairement l’examen de la portée de 


l’empiètement de la disposition contestée sur les pouvoirs de l’autre ordre de 


gouvernement. Lorsque, en raison de son caractère véritable, une disposition insérée 


dans une loi par ailleurs valide déborde sur un champ de compétence d’un autre ordre 
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de gouvernement, l’analyse porte alors sur le caractère accessoire de ce débordement. 


Le degré d’intégration d’une disposition requis pour qu’un débordement conserve un 


caractère accessoire varie en fonction de la gravité du débordement ou de son 


étendue. Si la disposition contestée ne déborde que de façon négligeable ou restreinte 


sur les compétences de l’autre ordre de gouvernement, un rapport fonctionnel entre 


cette disposition et le régime législatif peut suffire. Si, au contraire, la disposition 


déborde de façon considérable sur les compétences de l’autre ordre de gouvernement, 


un critère de nécessité plus strict s’applique. 


 Les principes non écrits qui sous-tendent notre Constitution écrite, tel le 


principe du fédéralisme, imprègnent l’analyse et l’interprétation du partage des 


compétences. La vision moderne du fédéralisme favorise une conception souple du 


partage des compétences, et admet un important chevauchement des compétences 


fédérales et provinciales, permettant aux deux ordres de gouvernement de légiférer 


relativement à des objectifs légitimes dans les matières où il y a chevauchement. 


Cette conception facilite la coopération intergouvernementale. Le concept du 


fédéralisme coopératif se veut l’adaptation du principe du fédéralisme à cette réalité 


moderne, et ce, tant par le droit que les acteurs politiques, et reflète les réalités d’une 


société de plus en plus complexe, qui fait appel à des régimes fédéraux et provinciaux 


coordonnés. D’un point de vue juridique, c’est par les chevauchements de 


compétences qu’il accepte en vertu de l’application de la doctrine du caractère 


véritable et de celle des pouvoirs accessoires que le fédéralisme coopératif sait 


répondre à ces besoins. 
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 En l’espèce, le juge de première instance a conclu avec raison à 


l’existence d’un partenariat fédéral-provincial en matière de contrôle des armes à feu. 


Ce partenariat s’inscrit dans cet esprit de fédéralisme coopératif. Il a permis au 


gouvernement fédéral et aux provinces de mieux accomplir ensemble, plutôt 


qu’individuellement, tant des objectifs fédéraux (en droit criminel) que des objectifs 


provinciaux (en sécurité publique et administration de la justice). Face au contexte 


inusité qu’est le démantèlement de ce partenariat, il faut faire appel aux principes non 


écrits de la Constitution pour guider l’analyse, afin de s’assurer que le principe du 


fédéralisme — et son expression moderne le fédéralisme coopératif — ne soit pas mis 


en péril. Le Parlement ou une législature provinciale ne peut légiférer pour mettre fin 


à un tel partenariat sans tenir compte des conséquences raisonnablement prévisibles 


d’une telle décision sur les compétences de son partenaire. En examinant la 


constitutionnalité d’une loi ou d’une disposition législative qui vise à démanteler ce 


partenariat, les tribunaux doivent être sensibles à ses répercussions sur l’exercice par 


le partenaire de ses compétences, et ce, encore plus quand le partenaire mettant fin au 


partenariat agit dans le but de provoquer ces répercussions.  


 La méthode d’analyse adoptée par la Cour d’appel en l’espèce s’écarte de 


celle que doivent suivre les tribunaux. Certes, le Parlement peut abroger ou modifier 


une loi qu’il a validement édictée en vertu d’un chef de compétence relevant de lui. 


Les tribunaux doivent toutefois examiner la disposition ou la loi contestée afin de 


déterminer si, eu égard à son caractère véritable, celle-ci ne fait effectivement 
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qu’abroger ou modifier une loi validement édictée au préalable. Il n’est pas suffisant 


de dire que la mesure législative est une simple loi abrogative. 


 Le texte de l’art. 29 de la LARA ne présente pas de difficulté 


d’interprétation particulière. D’un point de vue structurel, l’art. 29 est une 


composante distincte des autres articles de la LARA, car il s’agit d’une disposition 


transitoire. D’un point de vue pratique et juridique, l’effet premier de l’art. 29 est 


d’effacer à jamais les données contenues dans le RCAF. La destruction des données 


par le gouvernement fédéral sans qu’elles aient d’abord été transmises à ses 


partenaires, dont le Québec, entraîne d’importantes conséquences qui sont pertinentes 


pour l’analyse de la constitutionnalité de l’art. 29. La preuve extrinsèque révèle que 


l’art. 29 a été adopté précisément dans le but d’empêcher l’utilisation des données par 


les provinces. C’est donc avec raison que le juge de première instance a conclu que 


l’intention du Parlement était de nuire aux provinces en détruisant les données. Vu 


son objet et ses effets, l’art. 29 a donc une portée plus large que la simple destruction 


des données : il entraîne des conséquences néfastes pour les partenaires du 


gouvernement fédéral. L’article 29 ne tend pas à l’abrogation d’une partie de la LAF; 


l’abolition par le gouvernement fédéral de l’obligation d’enregistrer les armes 


d’épaule et la destruction des données sont deux objectifs distincts. 


 Comme la destruction des données s’effectue sans possibilité de transfert 


préalable de données aux partenaires, et donc sans tenir compte des conséquences de 


cette mesure sur l’exercice par ceux-ci de leurs compétences, son objet véritable 
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consiste à mettre fin à toute utilisation des renseignements concernant les armes 


d’épaule pour toutes fins provinciales. En conséquence, le caractère véritable de 


l’art. 29 se rattache à la compétence provinciale sur la propriété et les droits civils. 


 Pour décider si l’art. 29 de la LARA est constitutionnel en vertu de la 


doctrine des pouvoirs accessoires, il faut évaluer la gravité, ou l’étendue, de son 


débordement sur les compétences provinciales, en gardant à l’esprit que le pouvoir 


des provinces de légiférer en matière de propriété et de droits civils constitue un chef 


de compétence sur lequel on ne peut déborder à la légère. La gravité du débordement 


de l’art. 29 doit être analysée en fonction du contexte factuel et juridique particulier 


de l’affaire, ce qui inclut le partenariat existant entre le gouvernement fédéral et le 


Québec. En l’espèce, de par sa nature et ses effets, l’art. 29 engendre un débordement 


substantiel sur les compétences provinciales. Pour que son débordement soit jugé 


accessoire à la LARA, l’art. 29 doit donc entretenir un degré élevé d’intégration à 


celle-ci, soit respecter le critère de la nécessité ou « partie intégrante ». La destruction 


des données visées par l’art. 29 ne peut être considérée comme nécessaire à 


l’abolition de l’obligation d’enregistrer les armes d’épaule, car ces deux objectifs sont 


distincts. L’article 29 ne peut non plus être rattaché à la LARA selon un critère de 


rationalité; il est difficile de concilier la manière dont la destruction des données est 


prévue avec le souhait que pourraient manifester des provinces de maintenir un 


registre dans le cadre de leurs compétences. De plus, le législateur fédéral a déclaré 


son intention de nuire à l’autre ordre de gouvernement. 
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 Comme, en raison de son caractère véritable, l’art. 29 de la LARA ne 


relève pas de la compétence fédérale en matière de droit criminel et il n’est pas 


accessoire à la LARA, sa validité constitutionnelle n’a pas été établie. On ne saurait 


valider une mesure législative 1) qui ne relève pas de la compétence fédérale en 


matière de droit criminel et 2) qui contrecarre, par le débordement substantiel qu’elle 


cause, l’exercice corollaire des compétences provinciales auquel le partenariat a 


donné lieu. La destruction des données sans offre de transfert préalable est 


inconstitutionnelle. L’article 29 de la LARA doit donc être déclaré invalide, en vertu 


de l’art. 52 de la Loi constitutionnelle de 1982. 


 Le Québec n’a toutefois pas établi de fondement juridique à sa 


revendication des données. L’absence d’obstacle légal au transfert de celles-ci ne 


signifie pas nécessairement que le Québec a fait la preuve d’un droit de les obtenir 


par voie judiciaire. Il appartient aux législateurs de combler les lacunes des règles de 


droit incompatibles avec la Constitution et non aux tribunaux de décrire précisément 


le genre de lois que les premiers doivent adopter pour satisfaire à leurs obligations 


constitutionnelles. Dans certains cas, la réparation convenable doit émaner du 


processus politique plutôt que des tribunaux. En l’espèce, c’est aux membres du 


partenariat qu’il appartenait de prévoir les modalités de cessation de leur aventure 


commune dans leurs ententes.   
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[1] Il y a quinze ans, notre Cour a décidé que le Parlement, agissant dans 


l’exercice de son pouvoir de légiférer en matière de droit criminel, avait la 


compétence constitutionnelle voulue pour établir un régime national de contrôle des 


armes à feu. Cette décision du Parlement participait d’un choix de politique générale 


controversé qui a été contesté pour des motifs constitutionnels. Il y a trois ans, le 


Parlement est revenu en partie sur ce choix de politique générale antérieur : il a 


abrogé la loi qui avait constitué le registre des armes d’épaule faisant partie du régime 


de contrôle des armes à feu et décrété la destruction des données que le registre 


contenait. Il s’agissait également d’un choix de politique générale controversé qui est 


aujourd’hui contesté, encore une fois pour des motifs constitutionnels.  


[2] Quand le gouvernement a déposé le projet de loi abolissant le registre des 


armes d’épaule et prévoyant la destruction des données qu’il contenait, le Québec a 


manifesté son intention de créer son propre régime provincial de contrôle des armes à 


feu et demandé au Canada de lui transmettre les données concernant les armes 


d’épaule liées à la province. Face au refus du gouvernement fédéral, le Québec a 


contesté la constitutionnalité de la loi fédérale prévoyant la destruction des données et 


sollicité une ordonnance enjoignant au gouvernement fédéral de les lui transmettre. 


La Cour supérieure du Québec a déclaré que la compétence législative du Parlement 


en matière de droit criminel ne lui permet pas de légiférer pour détruire les fichiers 


relatifs à l’enregistrement des armes d’épaule sans mettre d’abord ces données à la 


disposition des provinces qui cherchent à établir leur propre registre, et a ordonné au 


gouvernement fédéral de transférer les données pertinentes au Québec. Une formation 
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de cinq juges de la Cour d’appel du Québec n’était pas de cet avis. Jugeant que la loi 


constituait un exercice valide de la compétence fédérale en matière de droit criminel, 


elle a annulé ces jugements déclaratoires et ordonnances. Le Québec se pourvoit 


maintenant devant notre Cour et soulève trois questions :  


1. Le principe du fédéralisme coopératif empêche-t-il le Parlement de 


légiférer pour disposer des données? 


2. Le Québec a-t-il le droit d’obtenir les données? 


3. L’article 29 de la Loi modifiant le Code criminel et la Loi sur les 


armes à feu, L.C. 2012, c. 6, outrepasse-t-il la compétence du 


Parlement en matière de droit criminel? 


[3] Nous faisons nôtres les conclusions de la Cour d’appel du Québec et 


sommes d’avis de rejeter le pourvoi. Le principe du fédéralisme coopératif ne 


restreint pas la compétence législative fédérale en l’espèce, le Québec n’a pas droit 


aux données et l’art. 29 de la Loi modifiant le Code criminel et la Loi sur les armes à 


feu (titre abrégé : Loi sur l’abolition du registre des armes d’épaule (« LARA »)) est 


un exercice licite de la compétence législative en matière de droit criminel conférée 


au Parlement par la Constitution. Nous ajouterions ceci. Pour certains, la décision du 


Parlement de détruire ces données affaiblira la sécurité publique et entraînera le 


gaspillage de sommes considérables de fonds publics. D’autres y verront le 
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démantèlement d’un régime malavisé et le rétablissement trop tardif du droit à la vie 


privée des propriétaires d’armes à feu qui respectent les lois. Or, ces opinions 


divergentes sur le bien-fondé du choix de politique générale du Parlement ne sont pas 


en litige dans la présente affaire. Comme on l’a dit à maintes reprises, les tribunaux 


ne doivent pas s’interroger sur la sagesse d’une loi : ils doivent uniquement se 


prononcer sur sa légalité. À notre avis, la décision de démanteler le registre des armes 


d’épaule et de détruire les données qu’il contient est un choix de politique générale 


que le Parlement avait le droit de faire en vertu de la Constitution.  


[4] Soulignons que notre conclusion en l’espèce repose en partie sur le fait 


que le Registre canadien des armes à feu (« RCAF ») découle directement d’une loi 


fédérale et ne dépend d’aucun texte législatif provincial. Différentes considérations 


peuvent être présentes dans le cas d’un régime législatif fédéral-provincial réellement 


intégré. Le RCAF ne constitue cependant pas, à notre avis, un régime de ce genre. 


Nous n’avons donc pas à nous demander ce qui pourrait arriver si c’était le cas.  


II. Faits et historique judiciaire 


A. Aperçu des faits 


[5] En 1995, le Parlement a adopté la Loi sur les armes à feu, L.C. 1995, 


ch. 39, qui a créé un régime complet obligeant tous les détenteurs d’armes à feu, dont 


ceux qui possèdent une arme d’épaule, à obtenir un permis et à enregistrer leurs 
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armes. Il a aussi érigé en infraction criminelle la possession d’une arme à feu non 


enregistrée. La création du registre a été contestée par plusieurs provinces, y compris 


l’Alberta qui a adressé à la Cour d’appel de cette province un renvoi qui s’est soldé en 


dernier lieu par un pourvoi devant notre Cour. Dans le Renvoi relatif à la Loi sur les 


armes à feu (Can.), 2000 CSC 31, [2000] 1 R.C.S. 783, notre Cour a conclu que cette 


loi relevait de la compétence du Parlement fédéral en droit criminel et que « les 


provinces n’[avaie]nt pas démontré que les effets de la loi sur les matières 


provinciales étaient plus que secondaires » : par. 50.  


[6] La Loi sur les armes à feu prévoyait la création de deux types de registre. 


Le directeur de l’enregistrement des armes à feu (« Directeur ») devait tenir un 


registre unique, le RCAF, contenant des fichiers relatifs aux certificats 


d’enregistrement des armes prohibées, armes à autorisation restreinte et armes sans 


restriction (armes d’épaule) acquises, transférées ou détenues au Canada : art. 83. En 


outre, la Loi sur les armes à feu exige qu’un contrôleur des armes à feu 


(« Contrôleur ») soit nommé dans chaque province et territoire, soit par un ministre 


provincial, soit par un ministre fédéral : art. 2. Ce fonctionnaire doit autoriser les 


particuliers à posséder des armes à feu et tenir un registre contenant des fichiers sur 


les permis et autorisations qu’il délivre ou révoque : art. 87. En droit, le Directeur et 


le Contrôleur peuvent consulter les deux types de registre : art. 90. Dans les faits, 


l’accès à ces registres était assuré par le Système canadien d’information relativement 


aux armes à feu (« SCIRAF »), une base de données électronique administrée par la 


Gendarmerie royale du Canada (« GRC »). Le gouvernement provincial pouvait 
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accéder à tous les renseignements sur l’enregistrement et la délivrance de permis dans 


l’ensemble des registres grâce à la base de données du SCIRAF, mais le pouvoir légal 


des contrôleurs provinciaux ne leur permettait que d’ajouter et de modifier des 


données dans leur registre de permis respectif : art. 87 et 90.  


[7] En avril 2012, le Parlement a adopté la LARA, qui supprime l’obligation 


d’enregistrer les armes d’épaule et décriminalise la possession d’une arme d’épaule 


non enregistrée. L’obligation d’enregistrer les armes prohibées et les armes à 


autorisation restreinte demeure en vigueur, et les registres continuent de recueillir et 


de conserver les données en question1. L’article 29 de la LARA exige la destruction de 


tous les fichiers relatifs à l’enregistrement des armes à feu autres que les armes 


prohibées ou les armes à autorisation restreinte qui se trouvent dans les registres : 


  29. (1) Le commissaire aux armes à feu veille à ce que, dès que 


possible, tous les registres et fichiers relatifs à l’enregistrement des armes 
à feu autres que les armes à feu prohibées ou les armes à feu à 
autorisation restreinte qui se trouvent dans le Registre canadien des armes 


à feu, ainsi que toute copie de ceux-ci qui relève de lui soient détruits.  


  (2) Chaque contrôleur des armes à feu veille à ce que, dès que 


possible, tous les registres et fichiers relatifs à l’enregistrement des armes 
à feu autres que les armes à feu prohibées ou les armes à feu à 
autorisation restreinte qui relèvent de lui, ainsi que toute copie de ceux-ci 


qui relève de lui soient détruits.  


  (3) Les articles 12 et 13 de la Loi sur la Bibliothèque et les Archives du 


Canada et les paragraphes 6(1) et (3) de la Loi sur la protection des 
renseignements personnels ne s’appliquent pas relativement à la 
destruction des registres, fichiers et copies mentionnés aux 


paragraphes (1) et (2). 


                                                 
1
 La LARA ne se rapporte qu’à l’enregistrement des armes d’épaule. Elle n’a aucun effet sur les permis 


et autorisations délivrés par le CAF.  
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[8] Quand il est devenu évident que le Canada allait de l’avant avec la 


suppression de l’obligation d’enregistrer les armes d’épaule, le Québec a fait part de 


son intention de créer son propre registre des armes d’épaule et demandé aux 


autorités fédérales les données du RCAF qui ont un lien avec le Québec. Le Canada a 


refusé et affirmé clairement qu’il entendait détruire de façon permanente toutes les 


données relatives à l’enregistrement des armes d’épaule. Face à ce refus, le Québec a 


demandé un jugement déclaratoire portant que l’art. 29 de la LARA est ultra vires 


(c’est-à-dire qu’il outrepasse les pouvoirs du Parlement) et que le Québec a le droit 


d’obtenir les données. À ce jour, l’Assemblée nationale du Québec n’a pas adopté de 


loi créant un registre provincial des armes d’épaule.  


B. Cour supérieure du Québec, 2012 QCCS 4202 


[9] En Cour supérieure, le juge Blanchard a déclaré que le RCAF découle des 


efforts concertés des paliers des gouvernements municipaux, provinciaux et fédéral et 


constitue ainsi un exemple des fruits du fédéralisme coopératif. Estimant que l’art. 29 


vise, de par son caractère véritable, à empêcher les gouvernements provinciaux 


d’exercer leur compétence législative en utilisant les fruits de ce partenariat, il a 


conclu que l’art. 29 équivaut à une violation du principe du fédéralisme coopératif et 


excède le pouvoir du Parlement de légiférer en droit criminel.  
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[10] En plus de déclarer l’art. 29 de la LARA inconstitutionnel dans le cas des 


données liées au Québec, le juge Blanchard a ordonné au Canada de transférer ces 


données à la province.  


C. Cour d’appel du Québec, 2013 QCCA 1138 


[11] Une formation de cinq juges de la Cour d’appel a infirmé à l’unanimité la 


décision du juge Blanchard.  


[12] S’exprimant au nom de la Cour d’appel, la juge en chef Duval Hesler a 


décidé que le juge Blanchard avait confondu certains aspects du Système canadien 


d’enregistrement des armes à feu. Cette confusion l’a amené à tirer une conclusion de 


fait erronée voulant que le RCAF soit le fruit d’un partenariat entre les deux ordres de 


gouvernement. Cela dit, la juge en chef Duval Hesler a conclu que cette erreur 


importait peu car, à son avis, le Parlement a clairement le pouvoir de détruire les 


données, indépendamment de l’existence d’un partenariat fédéral-provincial. 


[13] La Cour d’appel a estimé que, comme notre Cour a conclu dans le Renvoi 


relatif à la Loi sur les armes à feu que la création du RCAF relevait du Parlement 


fédéral, ce dernier peut également légiférer pour le détruire. Elle a aussi jugé que le 


principe du fédéralisme coopératif ne peut pas remplacer le partage officiel des 


compétences prévu par la Loi constitutionnelle de 1867. 
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[14] Enfin, la Cour d’appel a décidé que le Québec n’a pas le droit d’obtenir 


les données. Les faits que le Québec avait choisi de nommer un Contrôleur et que les 


deux gouvernements avaient conclu une entente financière ne conféraient pas au 


Québec un droit de propriété sur les données. 


III. Analyse 


A. Le principe du fédéralisme coopératif empêche-t-il le Parlement de légiférer 
pour disposer des données? 


[15] Le Québec invoque le principe du fédéralisme coopératif pour soutenir à 


la fois que l’art. 29 de la LARA est ultra vires et qu’il a le droit de recevoir les 


données contenues dans le RCAF qui portent sur les armes d’épaule liées à cette 


province. Le Québec nous demande essentiellement de reconnaître que ce principe 


empêche le Canada et les provinces d’agir ou de légiférer de manière à nuire à la 


collaboration entre les deux ordres de gouvernement, surtout dans les domaines de 


compétence concurrente.  


[16] À notre avis, la thèse du Québec est dépourvue de fondement en droit 


constitutionnel canadien et contraire à la jurisprudence applicable de notre Cour.  


[17] La notion de fédéralisme coopératif sert à décrire le [TRADUCTION] 


« faisceau de rapports entre l’exécutif du gouvernement central et celui des 


gouvernements régionaux [au moyen duquel] des mécanismes, tout particulièrement 
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des mécanismes financiers, sont établis pour permettre une répartition continuelle des 


pouvoirs et des ressources sans recourir aux tribunaux ou à la procédure 


d’amendement » : P. W. Hogg, Constitutional Law of Canada (5e éd. suppl., p. 5-46; 


voir aussi W. R. Lederman, « Some Forms and Limitations of Co-Operative 


Federalism » dans Continuing Canadian Constitutional Dilemmas (1981), p. 314. Les 


tribunaux se sont servis de cette notion descriptive de fédéralisme coopératif pour 


élaborer un principe juridique qui a été invoqué pour assouplir les doctrines touchant 


le partage des pouvoirs telles la prépondérance fédérale et l’exclusivité des 


compétences. Elle est utilisée pour faciliter l’intégration des régimes législatifs 


fédéraux et provinciaux et éviter l’imposition de contraintes inutiles aux interventions 


législatives provinciales : voir, p. ex., Banque canadienne de l’Ouest c. Alberta, 2007 


CSC 22, [2007] 2 R.C.S. 3, par. 24 et 43; Renvoi relatif à la Loi sur l’organisation du 


marché des produits agricoles, [1978] 2 R.C.S. 1198; Fédération des producteurs de 


volailles du Québec c. Pelland, 2005 CSC 20, [2005] 1 R.C.S. 292, par. 15; Québec 


(Procureur général) c. Canadian Owners and Pilots Association, 2010 CSC 39, 


[2010] 2 R.C.S. 536, par. 44-45; Canada (Procureur général) c. PHS Community 


Services Society, 2011 CSC 44, [2011] 3 R.C.S. 134, par. 63. Quant à l’exclusivité 


des compétences, par exemple, on a employé le principe du fédéralisme coopératif 


pour expliquer et justifier l’assouplissement d’une interprétation, stricte et fondée sur 


des compartiments étanches, du partage des compétences législatives qui restreint 


inutilement l’intervention législative de l’autre ordre de gouvernement : « En 


l’absence de textes législatifs conflictuels de la part de l’autre ordre de gouvernement, 


la Cour devrait éviter d’empêcher l’application de mesures considérées comme ayant 
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été adoptées en vue de favoriser l’intérêt public » (Banque canadienne de l’Ouest, 


par. 37).  


[18] Toutefois, nous devons également reconnaître les limites du principe du 


fédéralisme coopératif. La primauté de notre Constitution écrite demeure l’un des 


préceptes fondamentaux de notre régime constitutionnel : Renvoi relatif à la 


sécession du Québec, [1998] 2 R.C.S. 217, par. 53. Cela est tout particulièrement vrai 


dans le cas du partage des compétences : 


 [TRADUCTION] 
 [. . .] le texte de la constitution fédérale qui a été interprété 


péremptoirement par les tribunaux reste très important. Il nous dit qui 
peut agir, quelle que soit la situation. Autrement dit, sur le plan 


constitutionnel, il doit toujours être possible dans un pays fédéral de se 
poser la question « Que se passe-t-il si les gouvernements fédéral et 
provinciaux ne s’entendent pas sur une mesure de coopération en 


particulier? » et d’y répondre. Alors quels gouvernement et organe 
législatif ont le pouvoir de faire quoi? [Nous soulignons; note de bas de 


page omise.] 


 (Lederman, p. 315)  


[19] On ne peut donc considérer que le principe du fédéralisme coopératif 


impose des limites à l’exercice par ailleurs valide d’une compétence législative : 


Renvoi relatif à la Loi anti-inflation, [1976] 2 R.C.S. 373, p. 421. Notre Cour l’a 


répété récemment dans son arrêt unanime Renvoi relatif à la Loi sur les valeurs 


mobilières, 2011 CSC 66, [2011] 3 R.C.S. 837, par. 61-62 : 
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  Bien que les principes de flexibilité et de coopération soient importants 


pour le bon fonctionnement d’un État fédéral, ils ne peuvent l’emporter 
sur le partage des compétences ou le modifier. Le Renvoi relatif à la 


sécession a confirmé que le fédéralisme est un principe constitutionnel 
sous-jacent qui exige le respect du partage constitutionnel des 
compétences et le maintien d’un équilibre constitutionnel entre les 


pouvoirs du fédéral et ceux des provinces. 


  En somme, même si la Cour préconise un fédéralisme coopératif et 


souple, les frontières constitutionnelles qui sous-tendent le partage des 
compétences doivent être respectées. Le « courant dominant » du 
fédéralisme souple, aussi fort soit-il, ne peut autoriser à jeter des pouvoirs 


spécifiques par-dessus bord, ni à éroder l’équilibre constitutionnel 
inhérent à l’État fédéral canadien. [Nous soulignons.] 


[20] À notre avis, le principe du fédéralisme coopératif n’est d’aucune utilité 


au Québec en l’espèce. Ni la jurisprudence de notre Cour ni le texte de la Loi 


constitutionnelle de 1867 ne fondent l’emploi de ce principe pour restreindre la portée 


de la compétence législative ou imposer l’obligation positive de faciliter la 


coopération lorsque le partage constitutionnel des pouvoirs autorise une intervention 


unilatérale. En décider autrement minerait la souveraineté parlementaire et créerait un 


flou juridique chaque fois qu’un ordre de gouvernement adopte une loi qui a une 


certaine incidence sur les objectifs de politique générale de l’autre. Paradoxalement, 


une telle approche pourrait décourager la pratique du fédéralisme coopératif par 


crainte que les mesures de coopération affaiblissent le pouvoir législatif d’un 


gouvernement d’agir seul.  


[21] Nous concluons que le principe du fédéralisme coopératif n’empêche pas 


le Parlement d’exercer une compétence législative qu’il possède par ailleurs pour 


disposer des données. 
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B. Le Québec a-t-il le droit d’obtenir les données? 


[22] Le Québec prétend avoir le droit de recevoir du gouvernement fédéral les 


données sur l’enregistrement des armes d’épaule, que le Parlement soit ou non 


habilité à légiférer relativement au sort des données. Outre le principe du fédéralisme 


coopératif examiné précédemment, le Québec se fonde sur les conclusions du juge de 


première instance selon lesquelles les contributions du Québec aux données 


contenues dans le RCAF font de celles-ci le fruit d’un partenariat fédéral-provincial. 


Nous soulignons ici qu’il y a un désaccord d’ordre factuel quant à savoir si les 


données contenues dans le RCAF sont bel et bien le fruit d’un effort de coopération. 


La Cour d’appel a estimé que les conclusions du juge Blanchard sur ce point tenaient 


à une erreur de fait manifeste. À notre avis, ce désaccord n’a aucune incidence sur 


l’issue de la présente affaire. 


[23] Nous souscrivons à la conclusion de nos collègues les juges LeBel, 


Wagner et Gascon que le Québec « n’a pas établi de fondement juridique à sa 


revendication des données » (par. 198), et ce pour trois raisons.  


[24] Premièrement, nous le répétons, le principe du fédéralisme coopératif ne 


limite pas la portée des pouvoirs législatifs dévolus par la Constitution.  


[25] Deuxièmement, le droit allégué du Québec d’obtenir les données prend sa 


source dans le fait qu’il s’attend à bénéficier d’un accès continu à celles-ci, peu 
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importe les modifications apportées à la loi fédérale. Nous ne pouvons souscrire à 


l’opinion selon laquelle le fait que les provinces comptent sur l’existence des données 


peut limiter la capacité du Parlement de détruire un registre qui, comme nous 


l’expliquerons plus loin, découle exclusivement de son chef de compétence 


concernant le droit criminel. Si nous retenions cette thèse, cela aurait pour effet de 


contourner ou d’infirmer concrètement le rejet, par notre Cour, de la théorie de 


l’« expectative légitime ». Notre Cour a clairement affirmé que l’attente légitime 


d’une province concernant la mesure que le gouvernement fédéral prendrait ou non, 


même une attente relative à des considérations financières, ne saurait lier 


l’intervention législative du Parlement : Renvoi relatif au Régime d’assistance 


publique du Canada (C.-B.), [1991] 2 R.C.S. 525, p. 557-559; voir aussi Wells c. 


Terre-Neuve, [1999] 3 R.C.S. 199, par. 59, et Authorson c. Canada (Procureur 


général), 2003 CSC 39, [2003] 2 R.C.S. 40, par. 39. La thèse du Québec signifierait 


aussi, par extrapolation, que l’adoption de la Loi sur les armes à feu a eu un effet 


contraignant — le maintien des données du RCAF — que le Parlement n’est pas à 


même de défaire seul. Il faut également rejeter cette conclusion : elle est contraire au 


principe constitutionnel établi voulant que le Parlement ne puisse entraver, au moyen 


d’une loi ordinaire, l’exercice futur de son pouvoir de légiférer : Renvoi relatif à la 


Loi sur les valeurs mobilières, par. 119; Hogg, p. 12-8 et 12-9.  


[26] Troisièmement, même si les données accessibles par l’entremise du 


RCAF étaient le fruit d’un effort de coopération, comme le fait valoir le Québec, tout 


effort de sa part était limité de par la loi aux données sur les permis conservées dans 
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le registre des permis de la Contrôleure. La Loi sur les armes à feu n’a pas habilité 


cette fonctionnaire à modifier les données recueillies et conservées par le Directeur 


relativement aux certificats d’enregistrement ou à en ajouter, et la Contrôleure n’a pas 


agi non plus comme fonctionnaire provinciale en tenant le registre des permis. 


Puisque l’art. 29 de la LARA vise les données sur l’enregistrement et non celles sur les 


permis, nous convenons avec la Cour d’appel du Québec que « cette prétention ne 


permet pas ni de démontrer un droit aux données du RCAF, ni de démontrer que le 


Québec a participé à la confection du RCAF » : par. 57. De plus, nous faisons 


remarquer que l’argument du Québec repose sur des ententes intervenues entre le 


gouvernement fédéral et les provinces de même que sur d’autres éléments de preuve, 


notamment des documents de la GRC, des ententes de financement 


fédérales-provinciales et des déclarations de politiciens et bureaucrates concernés. 


Ces documents juridiques et éléments de preuve sont indéniablement subordonnés à 


la souveraineté parlementaire et ils peuvent donc être écartés par une loi fédérale 


valide. Qui plus est, même si, comme le soutient le Québec, aucun obstacle juridique 


n’empêche le gouvernement fédéral de transférer les données au Québec, l’absence 


d’un tel obstacle à la prise d’une mesure donnée ne crée pas à elle seule l’obligation 


juridique de prendre cette mesure. 


C. L’article 29 outrepasse-t-il la compétence du Parlement en matière de 
droit criminel? 


(1) Principes juridiques applicables 
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[27] La Constitution confère au Parlement le pouvoir exclusif de légiférer 


notamment à l’égard de « toutes les matières » qui relèvent de « [l]a loi criminelle, 


sauf la constitution des tribunaux de juridiction criminelle, mais y compris la 


procédure en matière criminelle » : Loi constitutionnelle de 1867, par. 91(27). À cet 


égard, la Juge en chef a formulé la question constitutionnelle suivante en l’espèce : 


 L’article 29 de la Loi sur l’abolition du registre des armes d’épaule, L.C. 


2012, c. 6, outrepasse-t-il les pouvoirs du Parlement en matière de droit 
criminel que lui confère le par. 91(27) de la Loi constitutionnelle de 


1867? 


[28] Pour répondre à cette question, nous commençons par qualifier la loi, 


c’est-à-dire établir son objet ou « caractère véritable », puis déterminons si elle se 


rapporte au droit et à la procédure criminels.  


[29] L’analyse du « caractère véritable » consiste à établir « [l’]objet principal 


ou [. . .] [l’]idée maîtresse » de la loi : RJR-MacDonald Inc. c. Canada (Procureur 


général), [1995] 3 R.C.S. 199, par. 29. Comme l’ont dit les juges Binnie et LeBel 


dans Banque canadienne de l’Ouest, au par. 26 : « Cette première analyse consiste 


dans une recherche sur la nature véritable de la loi en question afin d’identifier la 


“matière” sur laquelle elle porte essentiellement » (nous soulignons). L’objet de 


l’exercice est de déterminer si la « matière » en cause fait partie d’une catégorie 


particulière de sujets afin de décider quel ordre de gouvernement peut légiférer. Tant 


l’objet de la loi que ses effets juridiques et effets concrets sont considérés comme 


faisant partie de cette analyse : Renvoi relatif à la Loi sur les valeurs mobilières, 
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par. 63-64; Québec (Procureur général) c. Lacombe, 2010 CSC 38, [2010] 2 R.C.S. 


453, par. 20; Bande Kitkala c. Colombie-Britannique (Ministre des Petites et 


moyennes entreprises, du Tourisme et de la Culture), 2002 CSC 31, [2002] 2 R.C.S. 


146, par. 53-54. Il faut toutefois éviter soigneusement de confondre l’objet de la loi et 


« les moyens choisis pour réaliser cet objet » : Ward c. Canada (Procureur général), 


2002 CSC 17, [2002] 1 R.C.S. 569, par. 25. 


[30] Lorsque la contestation vise la disposition précise d’un régime général, 


l’analyse du caractère véritable a comme point de départ la disposition attaquée : 


Bande Kitkatla, par. 56. La « matière » de la disposition doit cependant être examinée 


dans le contexte du régime général, vu que son lien avec ce régime peut être une 


considération importante lorsqu’il s’agit d’établir son caractère véritable : Kirkbi AG 


c. Gestion Ritvik Inc., 2005 CSC 65, [2005] 3 R.C.S. 302, par. 20-21. 


[31] Les tribunaux doivent toutefois prendre garde de donner leur aval à une 


loi « déguisée », c’est-à-dire une loi qui, de par sa forme, semble porter sur une 


matière ressortissant à la compétence législative de l’ordre de gouvernement qui l’a 


adoptée, mais qui traite au fond d’une matière dépassant sa compétence : voir Hogg, 


p. 15-19; Renvoi relatif à l’Upper Churchill Water Rights Reversion Act , [1984] 1 


R.C.S. 297. La théorie du détournement de pouvoir veut simplement dire que 


[TRADUCTION] « la forme n’est pas déterminante lorsqu’il s’agit d’établir le caractère 


essentiel » : A. S. Abel, « The Neglected Logic of 91 and 92 » (1969), 19 U.T.L.J. 


487, p. 494; Hogg, p. 15-20. Les tribunaux sont, à juste titre, réticents à conclure 
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qu’une loi est déguisée : H. Brun, G. Tremblay et E. Brouillet, Droit constitutionnel 


(6e éd., 2014), p. 464. Une application plus étendue de la théorie du détournement de 


pouvoir risque d’amener les tribunaux à dépasser leur fonction de statuer sur la 


constitutionnalité d’une loi et à manifester plutôt leur désapprobation soit du principe 


directeur du texte législatif, soit du moyen par lequel la loi cherche à l’appliquer : 


Hogg, p. 15-20; voir également Ward, par. 26. 


[32] Une fois l’objet cerné, la prochaine étape de l’analyse du caractère 


véritable consiste à classer la loi ou la disposition par rapport au partage des 


compétences législatives prévu par la Constitution. En l’espèce, nous devons décider 


si la « matière » de l’art. 29 de la LARA relève du « sujet » du droit criminel, un 


domaine de compétence attribué au Parlement par le par. 91(27) de la Loi 


constitutionnelle de 1867. Cette classification peut impliquer — et implique souvent 


— que l’on définisse la nature et l’étendue du ou des chefs de compétence 


applicables : Renvoi relatif à la Loi sur les valeurs mobilières, par. 65. Lorsque la 


« matière » de la loi relève du « sujet » du domaine de compétence dévolu à l’ordre 


de gouvernement qui l’a adoptée, la loi est intra vires même si elle a des effets 


accessoires sur la compétence législative de l’autre ressort (sous réserve de la 


prépondérance fédérale dans le cas d’une loi provinciale) : Renvoi relatif à la Loi sur 


les armes à feu, par. 49.  


[33] Cet élément revêt une importance particulière lorsque vient le temps 


d’examiner la classification d’une loi, comme celle en l’espèce, qui défait un régime 
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antérieur. Pour classer une loi qui défait un régime législatif en vigueur, il faut tenir 


dûment compte du bon classement de ce régime. Prenez l’exemple de l’abrogation 


d’une infraction criminelle. La compétence en matière de droit criminel s’étend aux 


lois qui prévoient une nouvelle interdiction assortie d’une sanction pour réaliser un 


objet de droit criminel : Renvoi relatif à la Loi sur les armes à feu, par. 27. Une loi 


créant une authentique infraction criminelle possède clairement ces caractéristiques, 


mais pas une loi abrogeant cette infraction : la deuxième ne prévoit pas une 


interdiction assortie d’une sanction pour réaliser un objet de droit criminel. Par 


contre, la loi abrogative ressortit clairement au droit criminel parce que la « matière » 


de cette loi fait partie du même sujet de droit criminel que la disposition qu’elle vise à 


abroger. Voilà pourquoi le Québec a clairement raison dans le cas présent de ne pas 


mettre en doute le pouvoir du Parlement d’abroger le régime d’enregistrement des 


armes d’épaule, et de limiter sa contestation à l’art. 29 de la LARA qui prévoit la 


destruction des données. Il y a cependant une lacune fatale dans l’analyse du Québec : 


en qualifiant le caractère véritable de l’art. 29, il néglige la place qu’occupent les 


dispositions relatives à la cueillette et à la conservation des données dans le régime 


général. 


(2) Application 


(a) La « matière » de l’art. 29 
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[34] Le Québec prétend essentiellement que l’art. 29 de la LARA vise, de par 


son caractère véritable, à empêcher le maintien du registre des armes d’épaule par une 


loi provinciale. Bien que le Québec n’affirme pas que cette « matière » relève d’un ou 


l’autre des chefs de compétence provinciaux énumérés, il soutient néanmoins que la 


loi fédérale ne constitue pas un exercice valide de la compétence en droit criminel car 


elle « empiète de façon massive la capacité de la législature provinciale d’exercer 


comme elle l’entend ses compétences en matière d’administration de la justice, de 


sécurité publique, de prévention de la criminalité et des coûts sociaux qui lui sont 


associés » : m.a., par. 122; voir aussi par. 115. Le Québec se fonde sur plusieurs 


déclarations du premier ministre et d’autres ministres fédéraux suivant lesquelles 


l’objectif du Canada est de mettre définitivement un terme au registre des armes 


d’épaule en détruisant les données contenues dans le RCAF qui sont liées à ces 


armes, et ils ne feront rien pour aider la province ou le territoire qui souhaite créer un 


registre régional des armes d’épaule. Toujours selon le Québec, la destruction des 


données fera en sorte qu’il sera excessivement coûteux et difficile pour lui de créer 


son propre registre des armes d’épaule. L’article 29 de la LARA constitue donc un 


empiètement sur les pouvoirs de la province. 


[35] Selon le Canada, l’art. 29 et les autres dispositions de la LARA partagent 


le même objet : abolir le registre des armes d’épaule et mettre un terme à ce qu’il 


considère être une intrusion injustifiée dans la vie privée des propriétaires canadiens 


d’armes à feu. Le Canada ajoute que les répercussions concrètes de la destruction des 
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données sur les provinces désireuses de créer leur propre régime de contrôle des 


armes à feu ne modifient pas le caractère véritable de la disposition attaquée. 


[36] À notre avis, la qualification correcte de la « matière » de l’art. 29 de la 


LARA est fonction de celle du régime que l’art. 29 défait. Dans le Renvoi relatif à la 


Loi sur les armes à feu, notre Cour a conclu que l’interdiction pénale de la possession 


d’une arme à feu non enregistrée et le régime d’enregistrement prévus par cette loi 


étaient des mesures valides de sécurité publique. Elle a décidé que le régime avait 


pour objet de régler « le problème de l’usage abusif des armes à feu et de la menace 


qu’il constitue pour la sécurité publique » : par. 21. Toujours selon notre Cour, les 


effets du régime appuyaient la conclusion que la Loi sur les armes à feu était une 


mesure de sécurité publique : par. 24. La Cour a rejeté les arguments de l’Ontario et 


de la Saskatchewan selon lesquels la réglementation des biens dans la province 


constituait la « matière » des dispositions relatives à l’enregistrement et à la 


conservation des données, dispositions que l’art. 29 vise à démanteler. Elle a conclu 


que leur « matière » était la même que celle des autres dispositions du régime — la 


sécurité publique — et qu’elles devraient donc être considérées comme ayant trait au 


droit criminel : 


  Nous ne sommes pas convaincus que les dispositions relatives à 
l’enregistrement peuvent être retranchées de la Loi, ni qu’elles ne servent 


pas l’objet de sécurité publique poursuivi par le Parlement. Les 
dispositions relatives aux permis obligent quiconque possède une arme à 


feu à obtenir un permis. Les dispositions relatives à l’enregistrement 
exigent l’enregistrement de toutes les armes à feu. La combinaison des 
deux parties du régime vise à assurer que, lorsqu’une arme à feu change 


de propriétaire, le nouveau propriétaire ait un permis. Sans système 
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d’enregistrement, cela serait impossible à vérifier. Si une arme à feu est 


trouvée en la possession d’une personne sans permis, le système 
d’enregistrement permet au gouvernement d’en déterminer la 


provenance. Avec un régime d’enregistrement en place, les propriétaires 
détenant un permis peuvent être tenus responsables de la cession de leurs 
armes [. . .] Ces liens multiples démontrent que les dispositions de la Loi 


sur les armes à feu relatives à l’enregistrement et aux permis sont tous 
deux étroitement liées au but visé par le Parlement, soit la promotion de 


la sécurité par la réduction de l’usage abusif de toutes les armes à feu. 
Ces deux catégories de dispositions sont partie intégrante et nécessaire du 
régime. [Nous soulignons.] 


 (Renvoi relatif à la Loi sur les armes à feu, par. 47) 


[37] Vue sous cet angle, la « matière » de l’art. 29 consiste uniquement à 


déterminer ce qu’il adviendra des données recueillies en application d’un régime 


législatif désormais abrogé. Puisque la Cour a jugé, dans le Renvoi relatif à la Loi sur 


les armes à feu, que la sécurité publique constituait la « matière » du régime 


d’enregistrement et de la collecte de données, le traitement des données après 


l’abrogation du régime doit partager la même qualification. Il est logique que la LARA 


indique le sort réservé aux vestiges du régime qu’elle abroge, et la destruction des 


données est le moyen choisi par le Parlement pour réaliser cet objectif. Cela ne veut 


pas dire que toute mesure faisant partie de l’abrogation de la loi ou en découlant a 


invariablement le même caractère véritable que le régime abrogé. Toutefois, en 


l’espèce, l’objet et les effets de la loi abrogative sont de déterminer ce qu’il adviendra 


des données recueillies en application du régime maintenant abrogé, que la Cour a 


déjà qualifié comme se rapportant à la sécurité publique.  
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[38] Nous sommes d’avis que le Québec confond dans son argumentation 


l’objet de l’art. 29 de la LARA ainsi que les motifs du Canada et le moyen employé 


par le Parlement. Pour déterminer la nature véritable de l’art. 29, nous ne nous 


intéressons pas aux questions de savoir s’il est judicieux de détruire les données, si les 


motifs du Canada étaient valables ou si la destruction de ces données est en conflit 


avec les objectifs de politique générale du Québec. Nous reconnaissons que le 


gouvernement fédéral avait fort possiblement comme but ultime d’empêcher le 


Québec de créer son propre registre des armes d’épaule. Nous convenons aussi que la 


destruction des données est le moyen choisi par le Canada en raison de son caractère 


irrémédiable. Cela dit, ces considérations ne dénotent pas un objet « déguisé » du 


point de vue du partage des compétences. L’intention d’un ordre de gouvernement 


d’empêcher un autre de réaliser un objectif de politique générale auquel il ne souscrit 


pas ne mène pas, à elle seule, à la conclusion qu’il y a empiètement sur le champ de 


compétence exclusive de l’autre ordre de gouvernement. Vu le rejet de la théorie de 


l’expectative légitime, le fait que l’art. 29 de la LARA a pour effet concret qu’il est 


plus difficile sur le plan financier pour le Québec de créer son propre régime de 


contrôle des armes à feu n’a pas d’incidence sur le caractère véritable de la 


disposition. Comme l’a dit le juge Sopinka dans le Renvoi relatif au régime 


d’assistance publique, « [d]e simples “répercussions” [sur un droit constitutionnel qui 


échappe à la compétence du Parlement], prises isolément, ne sont manifestement pas 


suffisantes pour conclure qu’une loi empiète sur la compétence de l’autre palier de 


gouvernement » : p. 567. Les effets concrets de l’art. 29 ne nous semblent pas 


dépasser ce seuil.  
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[39] Le Québec ajoute qu’il est possible de dresser un parallèle entre les faits 


de l’espèce et ceux de l’affaire Upper Churchill, où notre Cour a conclu qu’une loi 


terre-neuvienne abrogeant un bail législatif consenti à Hydro-Québec était déguisée 


parce qu’elle expropriait en fait des droits situés à l’extérieur de la province : p. 335. 


Cet argument laisse entendre que l’art. 29 excède la compétence du Parlement en 


matière de droit criminel et constitue une tentative déguisée de légiférer relativement 


à la propriété et aux droits civils dans la province : voir P. Daly, « Dismantling 


Regulatory Structures, Canada’s Long-Gun Registry as Case Study » (2014), 33 N.J. 


C.L. 169, p. 178-180.  


[40] Nous rejetons cet argument. À l’instar de la Cour d’appel du Québec, 


nous ne croyons pas que les principes énoncés dans Upper Churchill s’appliquent en 


l’espèce. Comme nous l’avons déjà dit, l’art. 29 de la LARA ne vise, ni sur le plan du 


fond ni sur celui de la forme, à limiter le pouvoir législatif du Québec de créer un 


registre provincial des armes d’épaule, tandis que la loi contestée dans Upper 


Churchill cherchait à entraver ce pouvoir. L’article 29 ne fait plutôt qu’empêcher le 


Québec d’utiliser les données obtenues par le biais du registre fédéral des armes 


d’épaule pour constituer un registre provincial. Le Québec ne soutient pas (et ne peut 


pas soutenir selon nous) qu’il lui serait possible d’adopter validement une loi qui 


porte sur le sort réservé aux données du régime abrogé. Par conséquent, l’adoption 


par le Parlement de l’art. 29 ne saurait constituer une tentative déguisée de légiférer à 


l’égard d’un chef de compétence provincial. Quoi qu’il en soit, rien ne distingue la 


forme et le fond des dispositions en cause : leur forme et leur fond traitent tous deux 
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de ce qu’il adviendra des données recueillies en application du régime maintenant 


abrogé. À notre avis, la théorie du détournement de pouvoir n’est pas en cause dans la 


présente affaire.  


[41] En résumé, notre Cour a déjà été appelée, dans le Renvoi relatif à la Loi 


sur les armes à feu, à déterminer le caractère véritable du régime mis en place par 


cette loi. Nous sommes d’avis qu’une loi abrogeant la partie de ce régime portant sur 


les armes d’épaule, ainsi qu’une disposition indiquant ce qu’il adviendra des données 


recueillies en application du régime maintenant abrogé, doivent être qualifiées de la 


même façon. Nous concluons que l’art. 29 concerne essentiellement la sécurité 


publique, tout comme le régime d’enregistrement des armes d’épaule abrogé par les 


autres dispositions de la LARA. 


(b) Classification : L’article 29 relève-t-il de la compétence en droit 


criminel? 


[42] Le Québec soutient que l’art. 29 ne peut constituer un exercice valide de 


la compétence du Parlement en droit criminel car il ne vise pas à prévenir le crime ou 


à décriminaliser une conduite. Nous ne sommes pas de cet avis et nous concluons que 


l’art. 29 de la LARA ressortit au chef de compétence concernant le droit criminel. 


[43] Personne ne conteste que l’abrogation de dispositions pénales constitue 


un exercice valide de la compétence en matière de droit criminel : Hogg, p. 18-21. 


Nous convenons qu’il existe, dans les faits, une différence entre l’abrogation d’une 
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disposition pénale et le fait d’indiquer ce qu’il adviendra des données recueillies en 


application de cette disposition. Cela dit, nous estimons qu’il n’y a pas de distinction 


importante en droit entre ces deux mesures dans la présente affaire parce que les 


données en cause en l’espèce ont été recueillies exclusivement par l’exercice de la 


compétence en droit criminel. Le pouvoir d’abroger une disposition de droit criminel 


doit logiquement être assez large pour habiliter le Parlement à détruire les données 


recueillies pour l’application d’une telle disposition. Si une loi établissant un régime 


qui exige la collecte de données est une loi « relativ[e] » au droit criminel, alors une 


loi prévoyant la destruction de ces données lors de l’abrogation du régime doit aussi 


être une loi « relativ[e] » au droit criminel. C’est le cas en l’espèce.  


[44] De plus, l’éventualité que le Parlement n’ait pas le pouvoir de détruire les 


fichiers relevant de lui et créés en application d’un régime qu’il a validement adopté 


est troublante. Puisque nous ne voyons pas en quoi les provinces pourraient jouir du 


pouvoir de détruire les données contenues dans le registre des armes d’épaule mis en 


place par le fédéral, la thèse du Québec — si elle était retenue — donnerait à penser 


que ni le Parlement, ni les législatures provinciales ne peuvent légiférer pour détruire 


les données du régime abrogé. Nous rejetons cette proposition, celle-ci allant à 


l’encontre du principe que la Loi constitutionnelle de 1867 prévoit un partage complet 


des compétences entre les deux ordres de gouvernement : Attorney-General for 


Ontario c. Attorney-General for Canada, [1912] A.C. 571 (C.P.), p. 581; 


Attorney-General for Canada c. Attorney-General for Ontario, [1937] A.C. 326 


(C.P.). Il n’existe aucun sujet à l’égard duquel une loi ne puisse être édictée : Renvoi 
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relatif au mariage entre personnes du même sexe, 2004 CSC 79, [2004] 3 R.C.S. 698, 


par. 34. La proposition du Québec est aussi incompatible avec l’idée que le Parlement 


dispose du pouvoir résiduel de légiférer sur des sujets qui ne relèvent pas d’un chef de 


compétence provincial : voir, p. ex., Hunt c. T&N plc, [1993] 4 R.C.S. 289, p. 326, et 


Hogg, p. 17-1 et 17-2. 


[45] Nous partageons donc l’avis de la Cour d’appel du Québec que l’art. 29 


de la LARA devrait être considéré comme ayant trait au droit criminel et qu’il ressortit 


donc à la compétence législative du Parlement.  


IV. Dispositif du pourvoi 


[46] Nous sommes d’avis de rejeter le pourvoi avec dépens devant toutes les 


cours et de répondre comme suit à la question constitutionnelle : 


 L’article 29 de la Loi sur l’abolition du registre des armes d’épaule, L.C. 
2012, c. 6, outrepasse-t-il les pouvoirs du Parlement en matière de droit 


criminel que lui confère le par. 91(27) de la Loi constitutionnelle de 
1867?  


 Réponse : Non. 


 


 


Les motifs des juges LeBel, Abella, Wagner et Gascon ont été rendus par 


 
  LES JUGES LEBEL, WAGNER ET GASCON — 
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I. Introduction 


[47] En 2012, le Parlement adopte la Loi modifiant le Code criminel et la Loi 


sur les armes à feu, L.C. 2012, c. 6 (titre abrégé Loi sur l’abolition du registre des 


armes d’épaules (« LARA »)). Cette loi abroge les dispositions de la Loi sur les armes 


à feu, L.C. 1995, c. 39 (« LAF »), relatives à l’enregistrement obligatoire des armes 


d’épaule. Son art. 29 prévoit la destruction, dès que possible, de toutes les données 


accumulées depuis 1998 sur l’enregistrement des armes d’épaule au Canada. 


[48] D’avis que les données visées découlent d’un partenariat fédéral-


provincial, et soucieux de continuer l’enregistrement des armes d’épaule sur son 


territoire, le gouvernement du Québec demande alors à son homologue fédéral de lui 


transférer les données québécoises relatives aux certificats d’enregistrement des 


armes d’épaule. Face au refus de ce dernier, le procureur général du Québec 


(« PGQ ») entame des procédures judiciaires. Selon lui, la destruction unilatérale de 


ces données prévue à l’art. 29 de la LARA est inconstitutionnelle sans le transfert 


préalable de celles-ci au Québec.  


[49] La Cour supérieure du Québec déclare que l’art. 29 de la LARA est 


inconstitutionnel et que le Québec a le droit d’obtenir le transfert des données. La 


Cour d’appel du Québec à l’unanimité infirme ce jugement. Le PGQ se pourvoit 


devant notre Cour. Nos collègues sont d’avis de rejeter l’appel. 
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[50] Nous sommes d’avis que l’appel doit être accueilli, mais en partie 


seulement. Cette conclusion s’impose en raison du contexte inusité dans lequel le 


contrôle des armes d’épaule a été instauré au Canada. Selon nous, et c’est là où nous 


sommes en désaccord avec nos collègues, tant la collecte des données concernant les 


armes d’épaule que les initiatives plus larges visant à réglementer l’usage de ces 


armes se sont effectuées en partenariat avec les provinces, dont le Québec. En 


présence d’un tel régime intégré, qui fait appel à l’exercice de compétences 


législatives fédérale et provinciales, une application particulière du cadre d’analyse en 


matière de partage des compétences est requise. La constitutionnalité du moyen pris 


par le gouvernement fédéral pour mettre fin à ce partenariat se mesure notamment à 


l’aune des effets qu’il aura sur les compétences de ses partenaires.  


[51] La LARA est le moyen qu’a choisi le Parlement pour mettre un terme à 


son rôle dans le contrôle des armes d’épaule. Mais l’article 29 a une portée plus large 


que cet objectif, puisqu’il ordonne la destruction des données en cause sans 


possibilité de transfert préalable aux partenaires provinciaux, ce qui les empêche de 


s’en servir dans l’exercice de leurs compétences. Cette disposition a des effets 


considérables sur les compétences législatives du Québec et n’est pas nécessaire à la 


réalisation de l’objectif poursuivi par la LARA. L’article 29 est donc inconstitutionnel 


et doit être déclaré invalide.  


[52] Si l’article 29 est, selon nous, inconstitutionnel, le PGQ n’a cependant pas 


été en mesure d’établir un fondement juridique à sa demande de transfert forcé des 
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données. La détermination des modalités d’un tel transfert relève des gouvernements 


concernés, non des tribunaux. 


II. Mise en contexte 


[53] L’historique de la réglementation des armes à feu au Canada remonte aux 


débuts de l’histoire du pays : « Le Canada a des lois en matière de possession et 


d’utilisation d’armes à feu depuis 1877, et un système de permis pour le port des 


petites armes est en vigueur depuis 1892 dans tout le pays » (Bibliothèque du 


Parlement, «  Projet de loi C-19 : Loi modifiant le Code criminel et la Loi sur les 


armes à feu », Résumé législatif no 41-1-C19-F, 1er novembre 2011 (« Résumé 


législatif »), p. 1).  Depuis 1969, les armes sont divisées en trois catégories pour les 


besoins de la réglementation : les armes prohibées, les armes à autorisation restreinte 


et les armes sans restriction (aussi appelées « armes d’épaule ») (Loi de 1968-69 


modifiant le droit pénal, S.C. 1968-1969, c. 38, art. 6). Initialement, la réglementation 


des armes à feu met l’accent sur les armes prohibées et les armes à autorisation 


restreinte. Durant les années 1970 et 1980, le mécontentement concernant la disparité 


de traitement entre les armes d’épaule et les deux autres catégories d’armes à feu 


augmente. Divers groupes désireux d’intensifier la réglementation des armes d’épaule 


lancent des débats importants sur la sécurité publique : voir R. B. Brown, Arming and 


Disarming : A History of Gun Control in Canada (2012), p. 167-203.  Leurs efforts 


demeurent vains. 
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[54] La tragédie survenue à l’École Polytechnique à Montréal le 6 décembre 


1989 ébranle la population canadienne.  À la suite de ce drame, l’intervenante la 


Coalition pour le contrôle des armes s’organise au début des années 1990 et 


entreprend des démarches auprès du gouvernement canadien et de diverses 


organisations pour accroître le contrôle des armes à feu : Brown, p. 204-207. Après 


de longs débats et malgré quelques échecs, ses efforts aboutissent quelques années 


plus tard.  


[55] En 1994, le ministre fédéral de la Justice annonce son intention de 


resserrer le contrôle des armes à feu. En présentant le projet de loi C-68 (qui 


deviendra la LAF) à la Chambre des communes, le ministre met l’accent sur un 


élément clé, soit la nécessité et l’utilité d’un système d’enregistrement des armes 


d’épaule. Il insiste sur le rôle important qu’auront les provinces dans la conception 


même de ce système. Il déclare notamment ce qui suit : 


 Ces derniers mois, j’étais continuellement en contact avec des hauts 
fonctionnaires et même mes homologues provinciaux, les procureurs 


généraux et les ministres de la Justice, pour échanger des idées sur les 
projets que nous avons élaborés et que nous annoncerons cet après-midi.  
 


(Débats de la Chambre des communes, vol. 133, no 134, 1re sess., 35e lég., 
30 novembre 1994, p. 8476) 


 
 
Nous pouvons profiter du fait qu’il nous faudra concevoir et mettre en 


œuvre un tel système, en collaboration avec les autorités provinciales et 
les groupes de propriétaires d’armes à feu, pour éliminer les irritants, 


réduire la paperasserie, simplifier le système et le rationaliser, afin 
d’atteindre simultanément tous nos objectifs.  
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(Débats de la Chambre des communes, vol. 133, no 154, 1re sess., 35e 
lég., 16 février 1995, p. 9709) 


[56] Au moment de l’adoption de la LAF, nul ne conteste que la collaboration 


des provinces soit un élément crucial de la mise en place d’un système 


d’enregistrement. Par exemple, le député Stephen Harper (plus tard premier ministre) 


s’adresse en ces termes à la Chambre : 


Certes, c’est le ministère de la Justice qui assume la responsabilité 
globale du contrôle des armes à feu, mais l’administration du programme 
est surtout l’affaire des gouvernements provinciaux et territoriaux, des 


contrôleurs des armes à feu et des forces de police locales.  
 


(Débats de la Chambre des communes, vol. 133, no 216, 1re sess., 35e lég., 
12 juin 1995, p. 13631) 


[57] Au Québec, l’utilité du programme fait consensus. Cependant, un débat 


naît quant au caractère suffisant des remboursements pour les coûts de la mise en 


vigueur et de l’application du programme proposés par le gouvernement fédéral aux 


provinces qui souhaitent y participer : voir, p. ex., Québec, Assemblée nationale, 


Journal des débats, vol. 34, no 49, 1re sess., 35e lég., 23 mai 1995 (en ligne), à 14:40, 


M. Brassard (ministre de l’Environnement et de la Faune). D’autres provinces 


partagent cette inquiétude : 


 On m’a dit que les fonds que les provinces reçoivent ne sont pas 
suffisants pour couvrir leurs coûts. . .  


 
 La dernière offre du gouvernement fédéral ne représente qu’environ 
les deux tiers du coût réel de ces programmes.  
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(Débats de la Chambre des communes, 12 juin 1995, p. 13631)  


[58] Dès qu’elle reçoit sa sanction royale la veille du sixième anniversaire de 


la tragédie de l’École Polytechnique, la LAF suscite la controverse. En 1996, 


l’Alberta conteste sa validité constitutionnelle, prétendant qu’elle outrepasse les 


compétences législatives du Parlement. Dans un arrêt unanime, notre Cour rejette 


cette prétention et juge que la LAF relève de la compétence fédérale en droit 


criminel : Renvoi relatif à la Loi sur les armes à feu (Can.), 2000 CSC 31, [2000] 1 


R.C.S. 783 (« Renvoi sur la LAF »). Nous reviendrons sur cette question plus loin. 


[59] L’entrée en vigueur de la LAF le 1er décembre 1998 marque la mise en 


place de l’enregistrement de toutes les armes à feu au Canada, y compris les armes 


d’épaule. Désormais, sauf exception, un particulier qui acquiert ou possède tout type 


d’arme au Canada doit détenir un permis de possession d’arme à feu ainsi que le 


certificat d’enregistrement spécifique de cette arme : art. 4 à 14 et 112 (abr. art. 27 


LARA) LAF; art. 90 et 91 Code criminel, L.R.C. 1985, c. C-46. Précisons qu’il est 


nécessaire d’être titulaire d’un permis pour obtenir le certificat : art. 13 LAF. 


[60] À cet égard, la LAF crée deux types de registres : le Registre canadien des 


armes à feu (« RCAF »), tenu par le directeur de l’enregistrement (« Directeur »), et 


les registres des contrôleurs des armes à feu (« Contrôleurs ») (art. 83 et 87 LAF). 


Alors qu’il n’y a qu’un seul Directeur au Canada, chaque province ou territoire a son 


propre Contrôleur. Les Contrôleurs des territoires sont nommés par le ministre 


fédéral de la Sécurité publique et de la Protection civile : par. 2(1) « contrôleurs des 
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armes à feu » LAF. Cependant, ce n’est qu’à défaut d’une nomination provinciale que 


ce ministre désigne le Contrôleur pour une province : ibid.  Au moment de l’adoption 


de la LAF, cinq provinces désignent leur Contrôleur : l’Ontario, le Québec, le 


Nouveau-Brunswick, l’Île-du-Prince-Édouard et la Nouvelle-Écosse (Gendarmerie 


royale du Canada (« GRC »), Services d’évaluation du programme national, 


Programme canadien des armes à feu de la GRC : Évaluation, Rapport final 


approuvé, février 2010 (en ligne) (« Évaluation PCAF »), p. 7; affidavit de Pierre 


Perron (commissaire adjoint à la GRC et directeur général du PCAF), 5 avril 2012, 


dossier conjoint (« d.c. »), vol. 3, par. 10).  


[61] Aux termes de la LAF, le Directeur délivre les certificats d’enregistrement 


pour chaque arme à feu : art. 60. Pour leur part, les Contrôleurs délivrent les permis 


de possession ainsi que les autorisations de port et transport d’armes à feu appartenant 


à des personnes ou entreprises de leur province : art. 56 et 57 LAF. Le RCAF 


renferme notamment l’information sur les certificats d’enregistrement et les registres 


des Contrôleurs celle sur les permis et autorisations de port d’armes. L’article 90 de la 


LAF garantit un accès réciproque par le Directeur et par les Contrôleurs à leurs 


registres respectifs.  


[62] Le Système canadien d’information relativement aux armes à feu 


(« SCIRAF ») permet la mise en commun du RCAF tenu par le Directeur et des 


registres tenus par les Contrôleurs (il était autrefois connu sous le nom de Système 


canadien d’enregistrement des armes à feu (« SCEAF »)). Le SCIRAF est aujourd’hui 
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administré par la GRC et permet l’accès à toutes les informations dont la tenue est 


exigée par la LAF. Cependant, le Directeur est le seul à pouvoir modifier les 


renseignements inscrits au RCAF et les Contrôleurs sont les seuls à pouvoir modifier 


les fichiers de leur propre registre : Règlement sur les registres d’armes à feu, 


DORS/98-213, par. 7(1) et (2).  


[63] La tenue du RCAF et des registres des Contrôleurs s’inscrit dans le cadre 


plus large du Programme canadien des armes à feu (« PCAF »). Le PCAF comporte 


de multiples volets, dont la réglementation des armes à feu, la formation et l’appui 


des forces policières et des intervenants du système de justice pénale, l’éducation des 


détenteurs d’armes et la sensibilisation de la population : Évaluation PCAF, p. 5-6.  


Plusieurs aspects du PCAF — à titre d’exemple, le cours de sécurité de maniement 


des armes à feu obligatoire pour les détenteurs d’armes à feu — sont développés avec 


la collaboration et l’appui des provinces : affidavit de Pierre Perron, par. 7 et pièce A.  


[64] En 2006, un nouveau gouvernement fédéral entre en fonction. Dès le 


début de son mandat, il annonce une amnistie pour les propriétaires d’armes d’épaule 


contre d’éventuelles sanctions pour avoir fait défaut d’enregistrer leurs armes 


d’épaule ou de renouveler leur permis de possession : Décret fixant une période 


d’amnistie (2006), DORS/2006-95. Année après année, la période d’amnistie est 


prolongée, et décriminalise de facto l’omission d’obtenir un permis et d’enregistrer 


les armes d’épaule : DORS/2007-101, DORS/2008-147, DORS/2009-139, 


DORS/2010-104, DORS/2011-102, DORS/2013-96 et DORS/2014-123.  Malgré 
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cela, la GRC et ses partenaires continuent d’administrer le PCAF, y compris sa 


composante relative aux armes d’épaule.  


[65] Le 25 octobre 2011, après la mort au feuilleton de plusieurs projets de loi 


et un débat public animé, le projet de loi C-19 est présenté à la Chambre des 


communes : Débats de la Chambre des communes, vol. 146, no 036, 1re sess., 41e lég., 


p. 2437.  Il vise à supprimer l’obligation d’enregistrement des armes d’épaule et à 


provoquer la destruction des données relatives à celles-ci. Seule la portion du RCAF 


relative à ces armes est touchée par le projet de loi et fait l’objet du pourvoi. L’art. 29 


du projet de loi C-19, qui deviendra l’art. 29 de la LARA, énonce ceci : 


29. (1) Le commissaire aux armes à feu veille à ce que, dès que 
possible, tous les registres et fichiers relatifs à l’enregistrement des armes 


à feu autres que les armes à feu prohibées ou les armes à feu à 
autorisation restreinte qui se trouvent dans le Registre canadien des armes 
à feu, ainsi que toute copie de ceux-ci qui relève de lui soient détruits. 


 
 (2) Chaque contrôleur des armes à feu veille à ce que, dès que 
possible, tous les registres et fichiers relatifs à l’enregistrement des armes 


à feu autres que les armes à feu prohibées ou les armes à feu à 
autorisation restreinte qui relèvent de lui, ainsi que toute copie de ceux-ci 


qui relève de lui soient détruits. 
 
 (3) Les articles 12 et 13 de la Loi sur la Bibliothèque et les Archives du 


Canada et les paragraphes 6(1) et (3) de la Loi sur la protection des 
renseignements personnels ne s’appliquent pas relativement à la 


destruction des registres, fichiers et copies mentionnés aux paragraphes 
(1) et (2).  


[66] Fort de l’appui de ses policiers et d’une grande partie de sa population, le 


gouvernement du Québec fait connaître son opposition aux tentatives du 


gouvernement fédéral de mettre fin à l’enregistrement des armes d’épaule. De 2006 à 
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2011, l’Assemblée nationale adopte au moins six motions dénonçant les divers projets 


de loi du gouvernement fédéral, demandant aux députés fédéraux de voter contre ces 


mesures et exigeant le maintien du RCAF.  Le 2 novembre 2011, elle adopte à 


l’unanimité une nouvelle motion qui demande cette fois au Contrôleur québécois des 


armes à feu de « pren[dre] toutes les mesures nécessaires afin de préserver 


l’intégralité des données provenant du Québec inscrites au registre des armes à feu » : 


Journal des débats, vol. 42, no 57, 2e sess., 39e lég., 2 novembre 2011, p. 3147.  


[67] Deux semaines plus tard, le ministre de la Sécurité publique du Québec 


comparaît devant le Comité permanent de la sécurité publique et nationale de la 


Chambre des communes pour demander le maintien du RCAF ou, à défaut, la 


modification du projet de loi C-19 afin de retirer les dispositions relatives à la 


destruction des données, soit l’art. 29 : Chambre des communes, Témoignages devant 


le Comité permanent de la sécurité publique et nationale, no 012, 1re sess., 41e lég., 


17 novembre 2011, p. 1-2. Le ministre écrit aussi à son homologue fédéral et lui 


demande de convenir des modalités de transfert des données inscrites au SCIRAF 


concernant les citoyens québécois. Il souligne qu’il s’agirait là « d’une belle occasion 


pour le gouvernement fédéral de traiter ce dossier dans l’esprit d’un fédéralisme 


coopératif où les objectifs collectifs du Québec [. . .] seraient respectés et non 


contrecarrés » : lettre du 2 décembre 2011, d.c., vol. 10, p. 161. 


[68] Enfin, le 6 décembre 2011, l’Assemblée nationale vote une autre motion 


demandant au gouvernement du Québec « d’intenter un recours juridique visant à 
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maintenir le registre fédéral des armes d’épaule et [. . .] en assurer la préservation des 


données, avant que l’abolition de ce registre entraîne leur destruction avec l’adoption 


du projet de loi C-19 » : Journal des débats, vol. 42, no 72, 2e sess., 39e lég., 6 


décembre 2011, p. 3643.  Le 13 décembre, devant l’absence de réaction du 


gouvernement fédéral, le ministre de la Sécurité publique du Québec annonce que son 


gouvernement entreprendra des poursuites judiciaires pour récupérer les données 


concernant les certificats d’enregistrement des armes d’épaule des citoyens 


québécois. Il précise qu’advenant un jugement favorable des tribunaux, un projet de 


loi sera déposé à l’Assemblée nationale pour mettre en place un registre québécois 


des armes d’épaule à partir des données obtenues du gouvernement fédéral : 


Communiqué de presse du ministre de la Sécurité publique, 13 décembre 2011, d.c., 


vol. 10, p. 48-49. 


III. Historique judiciaire 


[69] Le 2 avril 2012, trois jours avant l’entrée en vigueur de la LARA, le PGQ 


dépose devant la Cour supérieure du Québec une requête en jugement déclaratoire, en 


injonction interlocutoire provisoire, en injonction permanente et en ordonnances de 


sauvegarde. Le PGQ demande de déclarer l’art. 29 de la LARA inconstitutionnel. Il 


sollicite aussi une ordonnance qui obligerait le gouvernement fédéral à lui transférer 


les données québécoises sur les armes d’épaule. 


A. Cour supérieure du Québec, 2012 QCCS 4202, [2012] R.J.Q. 1895 
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[70] Le juge Blanchard de la Cour supérieure accueille la requête du PGQ. Il 


convient d’analyser son jugement sous trois angles : (1) le contexte factuel; (2) la 


constitutionnalité de l’art. 29 de la LARA; et (3) le droit du Québec d’obtenir les 


données.  


(1) Contexte factuel 


[71] En premier lieu, le juge Blanchard fait observer que la LAF crée une 


distinction entre les registres tenus respectivement par le Directeur (pour 


l’enregistrement des armes) et par un Contrôleur (pour la délivrance des permis) (par. 


27).  


[72] Le juge constate ensuite que les « renseignements colligés [des deux 


registres] se trouvent regroupés dans [un] registre central informatisé complexe, le 


SCIRAF » (par. 28). Il souligne également que l’« architecture de la LAF fait en sorte 


que le Directeur et les Contrôleurs se trouvent sur un même niveau quant à leur 


accessibilité aux données » (par. 72).  


[73] Selon le juge de première instance, le Québec contribue à « colliger, 


analyser, organiser et modifier » les données dans le registre (par. 151), lequel 


découle des efforts concertés des gouvernements municipaux, provinciaux et fédéral 


(par. 102). L’implantation du registre crée donc un partenariat, notamment quant aux 


données qu’il contient (par. 192).   
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[74] Le juge Blanchard considère que les données en question ne peuvent être 


qualifiées uniquement de « données fédérales », compte tenu du fait qu’elles sont 


assujetties aux lois fédérales et québécoises applicables en matière d’accès à 


l’information et de protection des renseignements personnels (par. 82). Il écrit ceci :  


 Le Tribunal doit reconnaître un effet réel et concret à cette volonté, 
clairement exprimé [sic] par le Canada et le Québec, de soumettre 


l’ensemble des renseignements recueillis à deux juridictions, et ce, de 
façon concurrente, ce qui doit signifier, en pratique, quelque chose. [par. 
83]   


[75] Selon lui, le partenariat s’étend par ailleurs au-delà de la question des 


données; il comprend aussi l’implantation du PCAF (par. 73), l’administration 


efficace de la LAF (par. 83) ainsi que l’exercice conjoint et complémentaire des 


compétences fédérale et provinciales en la matière (par. 104).  


[76] Le juge conclut qu’il « existe un écheveau complexe entre les autorités 


fédérales, provinciales et municipales qui tisse la toile du registre des armes à feu, ce 


qui fait en sorte que celui-ci ne pouvait exister sans l’étroite et constante collaboration 


de chacun » (par. 192). 


(2) Constitutionnalité de l’art. 29 de la LARA 


[77] Le juge Blanchard rappelle qu’une conception plus souple du fédéralisme 


que celle adoptée autrefois par le Comité judiciaire du Conseil privé, fondée sur la 


coopération plutôt que l’exclusivité des compétences, sous-tend les décisions rendues 
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par notre Cour depuis 1949 (par. 52-53). Il rappelle également que notre 


jurisprudence depuis 1998 « énonce une conception de l’interprétation des pouvoirs 


constitutionnels basée sur la coopération plutôt que sur le strict respect des 


compétences » (par. 71).  


[78] Le juge note l’importance que revêt le Renvoi sur la LAF en l’espèce 


(par. 63-66). Dans cet arrêt, notre Cour a conclu à l’absence d’indices d’empiétement 


déguisé dans un domaine de compétence provinciale au moment de l’adoption de la 


LAF. Elle a jugé aussi que l’analyse des dispositions de la LAF révélait l’absence de 


motif inapproprié ou d’appropriation d’un pouvoir provincial sous le couvert du droit 


criminel.  


[79] Le juge Blanchard précise que le PGQ ne conteste pas que le Canada agit 


dans son domaine de compétence en abrogeant le système d’enregistrement des armes 


d’épaule. Le recours demande plutôt au tribunal de décider si la destruction des 


données prévue à l’art. 29 se rattache à la compétence fédérale en droit criminel (par. 


87). Le juge estime que, par son caractère véritable, cette disposition ne se rattache 


pas à cette compétence. Elle ne réprime pas un mal et elle n’énonce ni interdiction, ni 


sanction (par. 125). Selon ce qui se dégage des déclarations faites par le premier 


ministre du Canada, le ministre des Affaires intergouvernementales et la secrétaire 


parlementaire du ministre de la Justice, il est d’avis que la volonté du législateur 


fédéral est plutôt de nuire à tout autre législateur provincial (par. 136-139).  
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[80] Compte tenu de sa conclusion sur le caractère véritable de l’art. 29, le 


juge Blanchard examine la doctrine du pouvoir accessoire. Il rappelle que la gravité 


du débordement s’étudie en fonction des faits propres à chaque espèce et que les 


éléments d’analyse développés dans l’affaire General Motors of Canada Ltd. c. City 


National Leasing, [1989] 1 R.C.S. 641, peuvent en guider l’examen (par. 129). Ces 


éléments incluent la portée des chefs de compétence en jeu, la nature de la disposition 


contestée et la préexistence d’une loi dans le domaine en question. Le juge relève 


toutefois que « cette grille d’analyse apparaît incongrue [ici] parce que l’article 29 de 


C-19 constitue, en réalité, une disposition législative qui ne met en place, stricto 


sensu, aucune compétence juridictionnelle puisqu’elle vise, tant dans son intention 


que dans sa portée, à empêcher tout autre palier de gouvernement de légitimement 


utiliser les données consignées au registre » (par. 130). À ses yeux, « [c]ette situation, 


inédite dans les annales constitutionnelles canadiennes, justifie une approche 


analytique qui tient compte de ce contexte » (par. 131).   


[81] Le juge Blanchard conclut que l’art. 29 vise à empêcher les provinces 


d’exercer leurs pouvoirs dans leurs propres champs de compétences. Partant, la 


disposition déborde de façon très substantielle — même « exorbitante » — sur les 


pouvoirs provinciaux, sans qu’elle ne soit nécessaire ni rationnellement liée à 


l’objectif de la LARA (par. 135). À ce propos, il rappelle que dans le Renvoi sur la 


LAF, notre Cour a décidé que le système d’enregistrement des armes était étroitement 


relié à l’administration du registre des permis — qui, lui, demeure en place — et à 


l’objectif de promouvoir la sécurité en réduisant l’usage abusif des armes à feu (par. 
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135). Il souligne également que la décriminalisation de l’enregistrement des armes 


d’épaule peut se réaliser sans la destruction des données (par. 140). D’ailleurs, aucun 


des projets de loi antérieurs ne prévoyait cette destruction (par. 141). 


(3) Droit du Québec d’obtenir les données 


[82] D’avis que l’art. 29 est inconstitutionnel, le juge Blanchard se penche 


alors sur le transfert des données que revendique le PGQ. Puisque, selon lui, les 


données visées par l’art. 29 sont le fruit d’un partenariat entre le Canada et les 


provinces, il considère qu’elles n’ont pas de « propriétaire » et ne relèvent pas d’un 


seul ordre de gouvernement. En conséquence, le Québec peut les obtenir (par. 148-


149). Le juge affirme ceci : « Il rebute au sens commun, pour ne pas dire au bien 


commun, que l’on puisse empêcher le Québec d’utiliser les données qu’il participe à 


colliger, analyser, organiser et modifier » (par. 151). 


[83] Le juge Blanchard rappelle que les données ont été recueillies en vertu de 


formulaires qui dévoilent clairement tant l’interaction entre les gouvernements fédéral 


et provinciaux que la finalité de leur utilisation (soit l’application de la législation 


relative aux armes à feu) (par. 154). Ainsi, le fait que ce soit le Québec, plutôt que le 


Canada, qui collige désormais ces données pour une fin identique « ne peut donner 


ouverture à une légitime contestation » (par. 155).  


B. Cour d’appel du Québec, 2013 QCCA 1138, [2013] R.J.Q. 1023 
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[84] Le 27 juin 2013, la Cour d’appel du Québec accueille à l’unanimité 


l’appel du procureur général du Canada (« PGC »). Elle infirme le jugement de 


première instance et rejette la requête en déclaration d’invalidité constitutionnelle du 


PGQ.  


(1) Contexte factuel 


[85] En premier lieu, la Cour d’appel conclut que le jugement de la Cour 


supérieure est confus et erroné quant à la nature du registre en litige. Selon elle, le 


juge Blanchard confond le SCIRAF et le RCAF (par. 28); elle est d’avis que « le 


SCIRAF est uniquement un système d’accès électronique aux registres tenus par le 


Directeur et les contrôleurs » (par. 31). La Cour d’appel écarte aussi d’autres 


conclusions de fait du premier juge, notamment celles voulant que le RCAF résulte 


d’un partenariat entre les provinces et le gouvernement fédéral, et que le Contrôleur 


québécois exerce un certain contrôle sur le RCAF et l’ait alimenté (par. 29 et 56). 


Pour la Cour d’appel, le RCAF est un registre qui est tenu par le Directeur et qui 


demeure indépendant et distinct des autres registres tenus par les Contrôleurs. Le 


SCIRAF permet simplement aux Contrôleurs d’accéder aux données du RCAF, tout 


comme le font divers organismes — fédéraux, provinciaux ou municipaux — chargés 


d’assurer la sécurité publique (par. 28). 


(2) Constitutionnalité de l’art. 29 de la LARA 
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[86] En second lieu, la Cour d’appel considère que l’art. 29 relève de la 


compétence législative du Parlement. Elle insiste sur l’illogisme d’un raisonnement 


voulant que le Parlement ne possède pas le pouvoir de modifier une loi ou de détruire 


les données d’un registre qu’il a lui-même créé (par. 37 et 45). 


[87] La Cour d’appel infirme la conclusion du juge de première instance selon 


laquelle l’adoption de l’art. 29 vise à empêcher le Québec d’utiliser les données du 


registre. Elle rejette l’argument du PGQ fondé sur le Renvoi relatif à Upper Churchill 


Water Rights Reversion Act, [1984] 1 R.C.S. 297 (« Upper Churchill »). Dans cette 


affaire, la province de Terre-Neuve avait adopté une loi qui lui rétrocédait le droit 


d’utiliser l’eau et les droits reliés à l’énergie produite aux chutes Churchill (motifs de 


la Cour d’appel, par. 41). Par une loi antérieure, la province avait cédé ces droits à la 


compagnie Churchill Falls (Labrador) Corp., qui avait ensuite signé un contrat de 


vente d’énergie avec Hydro-Québec. La province invoquait notamment son pouvoir 


d’abroger une loi existante pour rendre cette cession inopérante. Notre Cour a conclu 


qu’il s’agissait là d’une loi déguisée, qui avait pour seul but de modifier le contrat 


d’énergie et ainsi faire échec aux droits d’Hydro-Québec, et qui outrepassait les 


compétences territoriales de la province. Pour la Cour d’appel, l’arrêt Upper 


Churchill se distingue de la présente affaire, dans la mesure où le gouvernement 


fédéral entend détruire un registre qu’il a lui-même créé. Le législateur fédéral 


n’empêche pas les provinces de créer leur propre registre; il refuse simplement de 


collaborer à une telle initiative (ibid., par. 42). 
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[88] Examinant ensuite la doctrine de la compétence accessoire, la Cour 


d’appel estime que, comme la LARA abolit un régime dont la création a été jugée 


valide, elle ne saurait davantage déborder sur une compétence provinciale que ne le 


faisait la loi qui l’a créé (par. 49). La cour reproche au juge de première instance de 


s’être servi du principe du fédéralisme coopératif « non pas comme simple moyen 


d’interprétation, mais comme une assise de droit pour déclarer “inopérantˮ l’article 29 


de la loi » (par. 54).   


(3) Droit du Québec d’obtenir les données 


[89] En dernier lieu, la Cour d’appel refuse de reconnaître au Québec le droit 


de recevoir les données. Sa décision repose sur trois fondements. 


[90] Premièrement, elle conclut que le Québec ne possède aucun droit réel sur 


les données du RCAF, car il n’exerce aucun contrôle sur ces données (par. 55). Selon 


les juges d’appel, la preuve révèle que le Contrôleur québécois n’a jamais alimenté le 


RCAF, alors que le SCIRAF ne permet que l’accès aux données colligées 


indépendamment par le Directeur et les Contrôleurs (par. 56).  


[91] Deuxièmement, la Cour d’appel est d’avis que, dans l’exercice de ses 


fonctions, le Contrôleur ne représente pas le Québec. En effet, ses pouvoirs relèvent 


de la loi fédérale, la LAF, qui a créé son poste (par. 58-59). 
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[92] Troisièmement, la Cour d’appel juge qu’il n’existe pas de partenariat 


entre le Québec et le Canada concernant la collecte et la conservation des données 


visées par l’art. 29. Les accords financiers entre le Québec et le Canada n’ont pas créé 


de partenariat : ils établissent simplement une entente au sujet du remboursement de 


certaines dépenses engagées par le Québec pour l’administration de la LAF sur son 


territoire (par. 61-63). En conséquence, rien ne pourrait justifier un transfert. 


[93] Selon la Cour d’appel, « [l]e remède retenu par le juge, de contraindre le 


gouvernement fédéral à continuer de colliger les données, était ici clairement 


inapproprié. L’était aussi l’obligation de transférer ces données à un registre 


provincial à venir » (par. 64). 


IV. Les questions en litige 


[94] Devant notre Cour, le PGQ ne remet pas en question le pouvoir du 


gouvernement fédéral d’abroger les dispositions de la LAF visant l’enregistrement des 


armes d’épaule. Comme l’écrit à juste titre la Cour d’appel, il serait illogique et 


contraire au principe de la souveraineté parlementaire que le Parlement ne puisse 


abroger une loi qu’il a lui-même édictée. Rappelons également que le pouvoir des 


provinces de tenir un registre des armes d’épaule n’est pas contesté non plus. Par 


contre, le PGQ soutient que l’art. 29, qui vise la destruction unilatérale des données 


relatives aux armes d’épaule, est inconstitutionnel. Il avance en outre que le 


gouvernement fédéral ne peut refuser de transmettre ces données au Québec avant de 


les détruire.  
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[95] Vu les enjeux que soulève le pourvoi, la Juge en chef du Canada a 


formulé la question constitutionnelle suivante :  


L’article 29 de la Loi sur l’abolition du registre des armes d’épaule, L.C. 


2012, c. 6, outrepasse-t-il les pouvoirs du Parlement en matière de droit 
criminel que lui confère le par. 91(27) de la Loi constitutionnelle de 
1867? 


[96] Pour y répondre, nous devons traiter de quatre questions : 


(1) Quels sont le fondement constitutionnel et la nature du registre en 


cause, notamment à la lumière du Renvoi sur la LAF?  


 


(2) Existe-t-il un partenariat fédéral-provincial en ce qui concerne 


l’organisation et la gestion du PCAF et, dans l’affirmative, quelles sont 


les conséquences de ce partenariat au regard du fédéralisme? 


 


(3) Eu égard au cadre d’analyse constitutionnel applicable, l’art. 29 de la 


LARA est-il invalide?  


 


(4) Dans l’affirmative, quelle est la réparation convenable en l’espèce? 


V. Analyse 


A. Le registre en cause 
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(1) Fondement constitutionnel du registre 


[97] Le point de départ de l’analyse du fondement constitutionnel du RCAF 


est l’opinion exprimée par notre Cour dans le Renvoi sur la LAF. Dans cette affaire, 


l’Alberta contestait la validité de la LAF, et plus particulièrement des dispositions 


relatives aux permis et à l’enregistrement des armes d’épaule. La Cour était donc 


invitée à se prononcer sur les assises constitutionnelles de la création d’un registre des 


armes à feu par le gouvernement fédéral et de l’obligation d’enregistrer les armes 


d’épaule. Précisons que, au moment de ce renvoi, le RCAF n’était pas en place et les 


effets concrets de la LAF ne s’étaient pas encore matérialisés.   


[98] Dans une opinion unanime, notre Cour a jugé que, dans son ensemble, la 


LAF relevait de la compétence du Parlement en matière de droit criminel : 


De par son « caractère véritable », [la LAF] vise à améliorer la sécurité 
publique en régissant l’accès aux armes à feu, au moyen d’interdictions et 


de sanctions et, de ce fait, elle relève de la compétence fédérale en 
matière de droit criminel. Bien que la loi comporte des aspects de 
réglementation, ceux-ci sont accessoires à son objet premier, qui a trait au 


droit criminel.  L’empiétement de la loi sur la compétence provinciale sur 
la propriété et les droits civils n’est pas important au point de rompre 


l’équilibre du fédéralisme. [Nous soulignons.] 
 
(Renvoi sur la LAF, par. 4) 


[99] Parmi les aspects de réglementation qu’évoque la Cour dans ce passage, 


mentionnons les dispositions de la LAF relatives aux permis, à l’enregistrement des 


armes d’épaule et à la tenue d’un registre. La tenue d’un registre des armes d’épaule 
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est, a priori, du ressort des provinces. En principe, la réglementation des biens se 


trouvant sur le territoire d’une province relève de la compétence de celle-ci en 


matière de propriété et de droits civils, sauf dans la mesure où les biens relèvent par 


ailleurs d’une compétence fédérale énumérée : Loi constitutionnelle de 1867, par. 91 


et 92(13). La constitutionnalité de ces dispositions s’appuie donc sur leur caractère 


accessoire par rapport à l’objet principal de la LAF, lequel se rattache au droit 


criminel. 


[100] En outre, si le parallèle entre la réglementation des armes à feu dans la 


LAF et la réglementation par les provinces de biens tels que les droits immobiliers et 


les automobiles n’a pas été retenu par la Cour (Renvoi sur la LAF, par. 41-43), ce 


parallèle est tout de même pertinent à l’égard des dispositions — prises 


individuellement — prévoyant la collecte d’informations sur les armes d’épaule. 


Relativement au caractère accessoire de ces dispositions, trois conclusions de notre 


Cour revêtent ici une importance particulière.  


[101] Premièrement, selon la Cour, la LAF « ne nui[sait] pas de façon 


importante à la capacité des provinces de réglementer la propriété et les droits civils 


relativement aux armes à feu »  : Renvoi sur la LAF, par. 51. C’est donc dire que les 


dispositions relatives à l’enregistrement des armes à feu n’empiétaient pas indûment 


sur les compétences provinciales : voir aussi le par. 58.  
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[102] Deuxièmement, rien n’indiquait que le Parlement avait agi pour un motif 


inapproprié ou pour s’approprier un pouvoir provincial sous le couvert du droit 


criminel : Renvoi sur la LAF, par. 53. 


[103] Troisièmement, de l’avis de la Cour, le système permettant de surveiller 


le processus de cession des armes à feu et l’usage abusif de ces armes comportait 


deux catégories de dispositions (enregistrement et permis) qui étaient « partie 


intégrante et nécessaire du régime » : Renvoi sur la LAF, par. 47.  


[104] En somme, notre Cour a reconnu la validité de la LAF, y compris des 


dispositions sur l’enregistrement des armes d’épaule, parce qu’elle ne portait pas 


atteinte à l’équilibre du fédéralisme : voir Renvoi sur la LAF, par. 4, 53 et 58. La 


reconnaissance de la validité constitutionnelle du RCAF découle directement de cette 


conclusion. Si le RCAF se comprend sous cet éclairage, il est tout aussi important 


d’en cerner la nature exacte, bref de bien identifier les contours de la chose dont on 


souhaite la destruction par le biais de l’art. 29.   


(2) Nature du registre 


[105] Le juge de première instance et les juges d’appel ont tiré des conclusions 


opposées sur la nature du registre en litige. Le juge Blanchard s’est concentré sur le 


SCIRAF et a conclu que les données qu’il contenait, dont celles visées par l’art. 29, 


provenaient à la fois du Directeur et des Contrôleurs. Pour sa part, la Cour d’appel a 


estimé que le juge Blanchard s’est mépris sur la nature des registres mis en place par 
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la LAF. Selon elle, le SCIRAF n’est qu’un système d’accès aux données, et non un 


registre en soi. Elle est également d’avis que les Contrôleurs ne participent pas à 


l’alimentation du RCAF.  


[106] Il est vrai que la décision de première instance est parfois confuse sur la 


désignation des divers registres établis par la LAF. Cependant, cette confusion n’est 


pas déterminante quant à la nature du véritable registre en cause et des données qu’il 


contient. À l’inverse, la Cour d’appel a limité son analyse aux registres mentionnés 


par la LAF, sans par ailleurs examiner comment ils ont été mis en œuvre. Il convient 


de revoir certains éléments factuels pour bien cerner la nature du registre au cœur du 


débat.  


[107] Certes, la LAF et ses règlements prévoient — point sur lequel insiste 


d’ailleurs le PGC — que le Directeur et les Contrôleurs doivent chacun tenir un 


« registre » distinct : par. 83(1) et 87(1). En pratique par contre, pour la mise en 


œuvre de cette législation, le gouvernement a choisi de créer un registre central, le 


SCIRAF, qui est alimenté par les renseignements saisis tant par le Directeur que par 


les Contrôleurs. Le fait de suggérer que les renseignements qui émanent 


respectivement du Directeur et des Contrôleurs sont indépendants fait abstraction de 


cette réalité, qu’appuie la preuve retenue par le juge Blanchard. À notre avis, ce 


dernier a eu raison de conclure que le SCIRAF est d’abord et avant tout une banque 


de données, et non un simple système d’accès.  
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[108] L’abondante preuve présentée en première instance démontre — pour 


emprunter les mots du Commissaire à la protection de la vie privée du Canada — que 


le SCIRAF constitue « un système d’information automatisé, entièrement intégré, qui 


est utilisé pour saisir, analyser, conserver et stocker » tous les renseignements relatifs 


aux armes à feu exigés par la LAF : Examen des pratiques relatives au traitement des 


renseignements personnels du Programme canadien des armes à feu, Rapport final, 


29 août 2001, p. 15 (parlant du SCEAF, ancêtre du SCIRAF). En conséquence, dans 


la mesure où le SCIRAF contient des données, il est raisonnable de le désigner tout 


autant comme un « registre ».  


[109] D’ailleurs, le commissaire adjoint à la GRC et directeur général du PCAF 


qualifie le SCIRAF de « registre central informatisé complexe » : affidavit de Pierre 


Perron, par. 5. Le PGC reconnaît lui-même que le SCIRAF « contient toute 


l’information dont la LAF prévoit la consignation dans l’un ou l’autre des “registresˮ 


distincts dont elle exige la tenue », et que cette information provient à la fois du 


Directeur et des Contrôleurs : Contestation écrite et argumentation du défendeur 


Procureur général du Canada et des mis en cause le Commissaire aux armes à feu et 


le Directeur de l’enregistrement, 4 juin 2012, d.c., vol. 1, par. 160 (soulignement dans 


l’original). Les renseignements saisis respectivement par le Directeur ou les 


Contrôleurs peuvent être analysés par ces derniers grâce à une interface intégrée au 


SCIRAF. Les données contenues dans le SCIRAF sont par conséquent interreliées : 


affidavit de Pierre Perron, par. 27b) et d); contre-interrogatoire d’Isabelle Boudreault 


(contrôleure des armes à feu du Québec), 8 mai 2012, d.c., vol. 4, p. 63-64.  
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[110] Selon nous, deux autres raisons viennent renforcer la justesse de cette 


constatation. D’abord, la preuve démontre que la GRC prévoyait avoir besoin de 


plusieurs mois pour effacer les données du SCIRAF visées par l’art. 29 de la LARA 


sans affecter les autres données que contient ce registre : affidavit de Pierre Perron, p. 


70 et suiv. (« Bill C-19 — Implementation Plan Summary »). Cette observation est 


indicative du degré d’interrelation et d’intégration des données qui y sont accumulées, 


indépendamment de leur origine. Ensuite, le par. 29(2) de la LARA précise que 


chaque Contrôleur doit veiller à ce que « tous les registres et fichiers relatifs à 


l’enregistrement des armes [d’épaule] qui relèvent de lui [. . .] soient détruits ». Cette 


obligation faite par la loi présuppose que, à l’instar du Directeur, les Contrôleurs 


possèdent certains renseignements sur l’enregistrement des armes à feu qu’ils doivent 


détruire. La nécessité de faire intervenir ainsi les Contrôleurs dans le processus de 


destruction témoigne encore davantage de la forte intégration de l’ensemble des 


données relatives aux armes d’épaule.  


[111] Du reste, comme l’explique la Contrôleure québécoise, le RCAF et les 


registres des Contrôleurs n’existent pas indépendamment du SCIRAF : « . . . c’est un 


registre partagé puisque mon registre, je le tiens dans le SCIRAF. J’ai pas un registre 


à mon niveau, c’est vraiment un registre que je tiens dans le SCIRAF » (contre-


interrogatoire d’Isabelle Boudreault, p. 53). De fait, même si la LAF prévoit que le 


Directeur et le Contrôleur ne peuvent modifier que leurs propres registres, cette 


restriction ne les empêche pas de collaborer pour assurer la précision des données 


dont ils sont responsables. Par exemple, la Contrôleure québécoise affirme que 
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lorsqu’elle inspecte une entreprise, elle constate parfois des erreurs dans la saisie d’un 


numéro d’enregistrement d’une arme à feu. Bien qu’elle ne puisse pas modifier elle-


même les données relatives aux certificats d’enregistrement directement dans le 


SCIRAF, elle en avertit alors le Directeur, qui veille à effectuer les changements 


requis : ibid., p. 66. Le Directeur, les Contrôleurs et leurs préposés peuvent également 


ajouter des commentaires concernant leur travail respectif dans le SCIRAF : ibid., p. 


82 et suiv.; affidavit de Pierre Perron, par. 27c). 


[112] Ajoutons que les informations sur l’enregistrement des armes d’épaule ne 


révèlent pleinement leur pertinence et leur utilité que lorsqu’elles sont intégrées et 


rattachées aux données sur les individus et leur permis. Conformément à l’art. 13 de 


la LAF, le Directeur ne peut enregistrer une arme que si un Contrôleur a délivré un 


permis au préalable. L’octroi d’un certificat d’enregistrement repose donc 


directement sur les efforts déployés par le Contrôleur québécois et ses préposés dans 


la délivrance des permis.  


[113] Nous en concluons que le juge Blanchard pouvait à juste titre affirmer 


que l’information saisie par le Directeur dans le RCAF est « colligée » au SCIRAF 


avec celle saisie par les Contrôleurs dans leurs registres. Il n’a pas commis d’erreur 


manifeste et déterminante dans sa qualification factuelle du SCIRAF. Dans cette 


mesure, c’est à tort que la Cour d’appel lui a reproché d’avoir traité indifféremment 


du RCAF et du SCIRAF. En fait, ce dernier a plutôt fondé sa décision d’abord et 


avant tout sur l’existence du SCIRAF, qu’il a considéré comme un registre centralisé, 
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regroupant l’ensemble des renseignements recueillis par le Directeur et les 


Contrôleurs (par. 28 et 82). Comme la preuve l’indique, bien que la LAF prévoie des 


registres distincts, leur mise en œuvre repose sur la création d’un registre commun, le 


SCIRAF. Quoique le libellé de l’art. 29 prescrive la destruction des données se 


trouvant dans le RCAF, compte tenu de la façon dont la LAF a été implantée, ces 


données sont en réalité celles que contient le SCIRAF au sujet de l’enregistrement des 


armes d’épaule. Les données que la province de Québec souhaite obtenir et conserver 


sont donc les données sur les armes d’épaule qui figurent dans le SCIRAF et qui se 


rattachent au Québec.    


[114] En définitive, l’analyse du juge Blanchard sur le contexte factuel propre 


au présent pourvoi est valable dans ses éléments essentiels. L’approche de la Cour 


d’appel témoigne quant à elle d’une vision compartimentée de la LAF. Or, les 


différentes composantes du régime mis en place par la LAF ne fonctionnent pas en 


vases clos. En effet, il existe une interaction indéniable entre le Directeur et les 


Contrôleurs, qui se reflète notamment dans l’interrelation entre leurs registres 


respectifs. Cette interaction est un aspect du partenariat fédéral-provincial sur lequel 


le juge Blanchard insiste et auquel il convient maintenant de s’attarder.   


B. Le partenariat fédéral-provincial  


[115] À l’instar du juge Blanchard, le PGQ invoque l’existence d’un partenariat 


au sens large en ce qui concerne l’application de la LAF, partenariat qui dépasse la 


simple collecte des données contenues au RCAF. Divers documents émanant 
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d’organismes fédéraux exprimeraient une telle vision des rapports entre les deux 


ordres de gouvernement relativement à la mise en oeuvre de la LAF. Pour sa part, le 


PGC reprend la position exprimée par la Cour d’appel et plaide que le Québec n’a pas 


participé à la collecte des données figurant dans le RCAF. Il ajoute que les accords 


conclus entre le Québec et le Canada dans le cadre de l’administration de la LAF ont 


un caractère strictement financier. Le partenariat invoqué serait donc inexistant. 


[116] À notre avis, le juge Blanchard a conclu avec raison à l’existence d’un 


partenariat entre le Canada et le Québec en l’espèce. S’il est vrai que le Québec n’a 


pas saisi les renseignements concernant l’enregistrement des armes d’épaule dans la 


base de données du SCIRAF, cet état de fait n’est pas incompatible avec l’existence 


d’un partenariat entre le Québec et le Canada, étant donné que celui-ci ne résulte pas 


simplement de la saisie de ces renseignements. Il importe de préciser la nature et les 


conséquences de ce partenariat, ainsi que la place qu’y occupent les données visées 


par l’art. 29. Ce concept de partenariat est au cœur de l’évolution de la mise en œuvre 


de la LAF depuis le tout début. 


[117] D’abord, avant même l’entrée en vigueur de la LAF, les ministres 


fédéraux avaient constaté la nécessité de collaborer avec les provinces dans 


l’administration de cette loi. Puis, dès la première année de son application, le 


Directeur affirme qu’il « travaille en étroite collaboration avec [s]es partenaires 


provinciaux » : GRC, Le rapport sur l’administration de la Loi sur les armes à feu au 


Solliciteur général par le Directeur : Registre canadien des armes à feu (1999), p. iv.  
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[118] Au cours des années subséquentes, cette vision coopérative continue 


d’animer les relations entre les diverses parties intéressées. Ainsi, en 2010, alors que 


les dispositions de la LAF concernant l’enregistrement des armes d’épaule sont 


toujours en vigueur, la GRC s’exprime de la façon suivante : « La bonne application 


du PCAF repose sur des partenariats entre l’administration fédérale, les 


gouvernements provinciaux et les organismes d’application de la loi » (Évaluation 


PCAF, p. 6). 


[119] Même après le dépôt du projet de loi C-19, qui deviendra la LARA, la 


reconnaissance de cette vision demeure :  


La mise en œuvre du PCAF repose sur le partenariat qui existe entre le 
gouvernement fédéral, les provinces et les organismes d’application de la 


loi. Le gouvernement fédéral accorde des fonds aux provinces qui 
s’occupent du travail administratif associé aux différents aspects de la 
LAF, comme le traitement des permis et des certificats d’enregistrement.  


 
(Résumé législatif, p. 5) 


[120] Comme le démontrent ces extraits, ainsi que les déclarations à la 


Chambre des communes déjà citées, l’application de la LAF et du PCAF requièrent la 


collaboration des provinces. À ce chapitre, la preuve présentée en l’espèce concerne 


principalement la relation spécifique qui s’est établie entre le fédéral et le Québec. 


Nous concentrons donc notre analyse sur le partenariat en cause devant nous.  


[121] Le partenariat dont il est question se reflète d’abord dans la construction 


de la base de données du SCIRAF. Comme nous l’avons souligné, par l’entremise de 
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son Contrôleur, le Québec a collaboré au SCIRAF en colligeant, analysant, organisant 


et modifiant certaines données qu’il contient. Le bien-fondé de cette conclusion n’est 


pas affaibli par le fait que le Québec n’a pas « saisi » certaines données du SCIRAF, 


puisqu’il s’agit d’un système qui comporte des données interreliées : affidavit de 


Pierre Perron, par. 27b) à e); contre-interrogatoire d’Isabelle Boudreault, p. 63-64.  


[122] En outre, le Contrôleur du Québec a appuyé les efforts du Directeur en 


créant une banque de données fiable, complète et actualisée quotidiennement. Il a 


participé à chaque étape de l’enregistrement des armes à feu. Ses efforts visaient à 


garantir que la délivrance d’un certificat d’enregistrement par le Directeur s’effectuait 


en conformité avec les dispositions de la LAF. Par ailleurs, une Contrôleure explique 


que lorsqu’elle révoquait un permis de possession d’arme à feu (conformément à 


l’art. 70 LAF), elle alertait le Directeur, qui devait procéder alors à la révocation du 


certificat d’enregistrement : contre-interrogatoire d’Isabelle Boudreault, p. 83-84; 


réinterrogatoire d’Isabelle Boudreault, 8 mai 2012, d.c., vol. 4, p. 153. En outre, 


rappelons que le par. 29(2) de la LARA précise que chaque Contrôleur doit veiller à ce 


que « tous les registres et fichiers relatifs à l’enregistrement des armes [d’épaule] qui 


relèvent de lui [. . .] soient détruits ». Selon la LARA, la collaboration des Contrôleurs 


est donc requise jusqu’à la toute fin de l’obligation de destruction des données 


d’enregistrement des armes d’épaule.  


[123] Le PGC plaide que les Contrôleurs sont des agents fédéraux qui exercent 


des pouvoirs accordés par une loi fédérale, et ce, même lorsque les provinces 
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choisissent de nommer leur Contrôleur. Le PGC souligne également que ce poste est 


financé par le gouvernement fédéral. Il en conclut que la composante provinciale du 


partenariat invoqué par le PGQ est en réalité fédérale. 


[124] Nous ne pouvons retenir cet argument. Le PGC dénature le rôle joué par 


les Contrôleurs. S’il est vrai que ceux-ci exercent, au sens strict, des pouvoirs 


conférés par une loi fédérale, il n’en demeure pas moins que, dans plusieurs cas, ce 


sont les provinces qui les ont nommés. Pour sa part, le Québec a mis sur pied, géré et 


surveillé ce poste, tout en multipliant les responsabilités de son titulaire.   


[125] À preuve, le Contrôleur québécois exerce des fonctions qui lui sont 


attribuées par des lois québécoises : Loi visant à favoriser la protection des personnes 


à l’égard d’une activité impliquant des armes à feu, RLRQ, c. P-38.0001 (la « Loi 


Anastasia »); Loi sur la sécurité dans les sports, RLRQ, c. S-3.1, art. 46.31; 


Règlement sur l’exclusion de certains lieux et de certains moyens de transport ainsi 


que sur l’exemption de certaines personnes, RLRQ, c. P-38.0001, r. 1; Délégation des 


attributions du ministre provincial au contrôleur des armes à feu, d.c., vol. 11, p. 160. 


À titre d’exemple, la Loi Anastasia édicte que le Contrôleur québécois doit être 


informé de toute demande en justice présentée pour faire subir une évaluation 


psychiatrique à une personne dont l’état mental présenterait un danger pour elle-


même ou pour autrui qui la refuse, ou pour qu’elle soit gardée contre son gré dans un 


établissement de santé : art. 11; voir aussi art. 778 du Code de procédure civile, 


RLRQ, c. C-25. Le Contrôleur doit alors vérifier « si cette personne est en possession 
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d’une arme à feu, peut y avoir accès ou est titulaire d’un permis l’autorisant à en 


acquérir une » : art. 11 de la Loi Anastasia. C’est au moyen des données concernant 


les certificats d’enregistrement que cette vérification quant à la possession est 


réalisée : affidavit d’Isabelle Boudreault, 8 mars 2012, d.c., vol. 3, par. 59-64. Le 


gouvernement fédéral n’a jamais contesté l’utilisation par le Québec des données du 


SCIRAF pour les besoins de ses lois provinciales. 


[126] En outre, les policiers québécois jouent également un rôle important dans 


le PCAF, notamment ceux de la Sûreté du Québec. D’ailleurs, la Contrôleure 


québécoise est une policière de la Sûreté du Québec. Par exemple, ils utilisent un 


système informatique pour identifier les individus impliqués dans des interventions 


policières pour certains événements. Ils inscrivent l’événement dans leur système, et 


une alerte est acheminée électroniquement par le SCIRAF au Contrôleur, qui décide 


si l’événement aura un impact sur l’éligibilité de l’individu de détenir un permis, et 


donc, par le fait même, un certificat d’enregistrement : affidavit d’Isabelle 


Boudreault, par. 13-15; contre-interrogatoire de Pierre Perron, 1er mai 2012, d.c., vol 


3, p. 102 et suiv.; réinterrogatoire de Pierre Perron, ibid., p. 126-127. L’efficacité du 


système entier d’enregistrement repose donc sur le travail du Contrôleur et, plus 


généralement, des policiers.  


[127] De plus, comme tous ceux d’autres corps policiers au Canada, les 


policiers du Québec ont accès à une composante du SCIRAF, qui les aide à répondre 


aux demandes d’intervention et à mener des enquêtes : Évaluation PCAF, p. 9. De 
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cette manière, avant de faire une intervention dans une résidence, les policiers 


peuvent vérifier si des armes s’y trouvent et savoir si leur possession est légale : ibid., 


p. 18. En 2011, les policiers du Québec ont consulté en moyenne plus de 700 fois par 


jour cette composante du SCIRAF : affidavit d’Isabelle Boudreault, par. 65. En 


conséquence, l’application de certaines lois québécoises et la mise en œuvre des 


procédures des policiers québécois dépendent étroitement de l’accès aux données du 


SCIRAF.  


[128] On constate donc que le Québec fait usage des données du SCIRAF pour 


les besoins de ses lois provinciales. Cela va de soi, car, comme le souligne le juge 


Blanchard à plusieurs reprises, ces données sont le fruit d’une collaboration. Elles 


sont également au cœur d’un partenariat qui repose sur l’exercice de compétences 


législatives tant fédérale que provinciales. C’est dans ce sens qu’il faut comprendre la 


conclusion du juge de première instance voulant que les données ne soient pas 


purement « fédérales ». Mentionnons que le juge a conclu que le Québec s’est 


vraisemblablement engagé dans ce partenariat en supposant que le gouvernement 


fédéral ne pouvait, par sa seule volonté, en détruire les fruits (par. 35). 


[129] Bref, les pouvoirs que le Contrôleur exerce en vertu de la LAF et des lois 


provinciales se chevauchent. Soutenir que le poste de Contrôleur est une émanation 


purement fédérale ignore cette réalité. 


[130] Par ailleurs, l’art. 95 de la LAF prévoit que le gouvernement fédéral peut 


conclure avec les gouvernements provinciaux des accords de remboursement des frais 
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administratifs engagés par ceux-ci, notamment en ce qui concerne le traitement des 


permis et des certificats d’enregistrement. Le gouvernement fédéral a conclu de tels 


accords avec le Québec. À la lecture de l’Accord financier Canada-Québec relatif à 


l’administration de la Loi sur les armes à feu, 1er avril 2006 au 31 mars 2010, entente 


no 2012-004, intervenu entre le gouvernement fédéral et le Québec, on constate que, 


si cet accord vise principalement à énoncer des modalités financières, il contient aussi 


des clauses qui ont une plus large portée. Par exemple, l’article 5 précise que le 


Québec convient d’assurer tous les services requis et décrits dans l’entente 


relativement à l’application de la LAF, dans les limites de ses compétences. L’article 


7 requiert que le Canada fournisse au Québec le SCIRAF, fonctionnel et opérationnel, 


ainsi que ses composantes connexes. Enfin, aux termes de l’article 23, « [t]out 


renseignement recueilli par le Canada ou le Québec, dans le cadre du présent accord, 


est assujetti aux droits et aux protections prévus par les législations fédérales et 


québécoise[s] applicables concernant l’accès à l’information et la protection des 


renseignements personnels. » 


[131] Il convient du reste de noter que, malgré la possibilité d’un 


remboursement de certaines dépenses provinciales par le gouvernement fédéral, les 


provinces ayant participé au PCAF, dont le Québec, ont dû investir des sommes 


considérables pour l’application de la LAF, comme le précise un rapport de la GRC : 


Il semble que dans les provinces et territoires qui se sont désistés, et où la 
GRC exerce les fonctions de police provinciale ou territoriale, 
l’arrangement actuel pour le financement des coûts s’avère très profitable 


financièrement. Quant aux autres provinces participantes dotées de leurs 
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propres services policiers, elles ont dû investir des sommes considérables 
pour profiter des avantages et des services du PCAF . . . 
 


(Évaluation PCAF, p. 79) 


Il semble donc inexact d’affirmer que la province de Québec n’a d’aucune façon 


contribué financièrement au contrôle des armes à feu et à l’administration de la LAF. 


En s’attachant à la question du financement des Contrôleurs, le PGC fait abstraction 


des implications et des conséquences globales découlant du PCAF. Nous ne pouvons 


souscrire à cette approche.  


[132] À vrai dire, nous sommes d’opinion que le PGC se méprend sur la nature 


du partenariat invoqué par le PGQ. Ce partenariat s’étend au-delà de la saisie des 


données dans le SCIRAF et des fonctions exercées par le Contrôleur québécois en 


vertu de la LAF. Il s’entend de la globalité du PCAF et comprend également le rôle 


joué par le Québec et ses policiers dans le domaine de la réglementation des armes à 


feu en collaboration avec le Canada.  


[133] Par le rôle qu’ont joué le Contrôleur et les policiers du Québec et grâce 


au SCIRAF qu’elle a contribué à construire, la province de Québec a mis en oeuvre 


pendant des années sa propre vision du contrôle des armes à feu, dans une perspective 


d’administration de la justice et de santé. La GRC reconnaît d’ailleurs la possibilité 


pour les provinces d’adapter le programme à leurs besoins, dans un rapport que nous 


avons déjà mentionné plus haut : 


20
15


 C
S


C
 1


4 
(C


an
LI


I)







 


 


Le principal avantage mentionné par rapport à ce programme de 
financement optionnel est qu’il répond à la nécessité manifeste pour les 
gouvernements provinciaux de pouvoir adapter son application au 


contexte local. Sur ce plan, on le considère comme une réussite; il a 
permis de concilier la fourniture des services correspondants avec les 


priorités en la matière des gouvernements provinciaux, et d’œuvrer en 
coopération avec d’autres secteurs de juridiction provinciale, comme la 
justice, les services policiers et la santé. Au Québec, où cela se traduit par 


un modèle intégré de fourniture des services, les autorités s’efforcent 
d’améliorer le programme pour satisfaire aux exigences accrues qui se 


posent au niveau provincial en matière de sécurité publique et de santé. 
[Nous soulignons.] 
 


(Évaluation PCAF, p. 78) 


[134] Nous en concluons qu’un partenariat entre le gouvernement fédéral et le 


Québec s’est articulé autour des grands axes suivants : 


- la conception, la mise sur pied et l’administration du PCAF; 


 


- la mise en commun des données recueillies par le Directeur et le 


Contrôleur, ainsi qu’un droit d’accès, garanti réciproquement, aux 


données en question; 


 


- l’utilisation des données du SCIRAF à des fins fédérales et provinciales; 


 


- l’exercice conjoint et complémentaire de compétences provinciales et 


fédérale dans le cadre du contrôle des armes à feu. 
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[135] Cette réalité factuelle propre au SCIRAF et au partenariat dans lequel il 


s’inscrit conditionne à notre avis l’analyse de la constitutionnalité de l’art. 29 de la 


LARA. Avant de procéder à cette analyse, nous rappellerons brièvement le cadre 


applicable. 


C. Le cadre d’analyse en matière de partage des compétences 


(1) Le caractère véritable 


[136] Lorsque la constitutionnalité d’une disposition législative est contestée 


sur la base du partage des compétences, les tribunaux ont recours à la doctrine dite du 


caractère véritable. Cette démarche implique nécessairement l’examen de la portée de 


l’empiétement de la disposition contestée sur les pouvoirs de l’autre ordre de 


gouvernement : Kirkbi AG c. Gestions Ritvik Inc., 2005 CSC 65, [2005] 3 R.C.S. 302, 


par. 20-21. Notre Cour enseigne qu’il faut d’abord rechercher le « caractère 


véritable » de la disposition contestée, puis déterminer si celle-ci relève des 


compétences de l’ordre de gouvernement qui l’a adoptée : voir Renvoi relatif à la Loi 


sur les valeurs mobilières, 2011 CSC 66, [2011] 3 R.C.S. 837, par. 63; Québec 


(Procureur général) c. Lacombe, 2010 CSC 38, [2010] 2 R.C.S. 453, par. 20; Renvoi 


sur la LAF, par. 16; Bande Kitkatla c. Colombie-Britannique (Ministre des Petites et 


moyennes entreprises, du Tourisme et de la Culture), 2002 CSC 31, [2002] 2 R.C.S. 


146, par. 52-58; voir aussi H. Brun, G. Tremblay et E. Brouillet, Droit constitutionnel 


(6e éd. 2014), p. 463; P. W. Hogg, Constitutional Law of Canada (5e éd. suppl.), p. 


15-5 à 15-7. 
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[137] Le caractère véritable de la disposition est sa « caractéristique 


dominante » : voir Renvoi relatif au mariage entre personnes du même sexe, 2004 


CSC 79, [2004] 3 R.C.S. 698, par. 13. Selon notre Cour, « [l]’analyse du caractère 


véritable porte à la fois (1) sur l’objet de la législation et (2) sur ses effets » : Bande 


Kitkatla, par. 53; voir aussi Renvoi relatif à la Loi sur les valeurs mobilières, par. 63-


64; Renvoi relatif à la Loi sur la procréation assistée, 2010 CSC 61, [2010] 3 R.C.S. 


457, par. 199.  


[138] Pour déterminer l’objet d’une loi ou d’une disposition législative, « la 


Cour peut examiner tant la preuve intrinsèque, telles les dispositions énonçant les 


objectifs généraux, que la preuve extrinsèque, tels le Hansard ou les comptes rendus 


des comités parlementaires » : Bande Kitkatla, par. 53. Sous ce rapport, notre Cour a 


rappelé la nécessité de « rechercher l’objectif réel de la législation, plutôt que son but 


simplement déclaré ou apparent » : Banque canadienne de l’Ouest c. Alberta, 2007 


CSC 22, [2007] 2 R.C.S. 3, par. 27 (en italique dans l’original), citant Attorney-


General for Ontario c. Reciprocal Insurers, [1924] A.C. 328 (C.P.), p. 337. Ainsi, 


dans toute affaire de partage des compétences, l’intention qui anime une loi — c’est-


à-dire le but véritable poursuivi par le législateur — peut avoir pour effet d’invalider 


une loi entière : voir, p. ex., R. c. Big M Drug Mart Ltd., [1985] 1 R.C.S. 295; R. c. 


Edwards Books and Art Ltd., [1986] 2 R.C.S. 713. 


[139] Quant aux effets d’une disposition, ils se mesurent tant sur le plan 


juridique que sur le plan pratique, ce qui inclut ses effets directs et les effets 
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« secondaires » de son application : Bande Kitkatla, par. 54; Renvoi relatif à la Loi 


sur les valeurs mobilières, par. 64; Lacombe, par. 20. L’ensemble de cette analyse 


permet de qualifier la disposition au regard de la Constitution et de vérifier si elle 


déborde sur les pouvoirs de l’autre ordre de gouvernement. 


(2) Les pouvoirs accessoires 


[140] Lorsque, en raison de son caractère véritable, une disposition insérée dans 


une loi par ailleurs valide déborde sur un champ de compétence d’un autre ordre de 


gouvernement, l’analyse de la Cour porte alors sur le caractère accessoire de ce 


débordement : voir Renvoi relatif à la Loi sur la procréation assistée, par. 187-189. 


Si le débordement conserve un caractère accessoire, la disposition sera jugée valide, 


pourvu qu’elle soit suffisamment intégrée à la loi : Lacombe, par. 34-36.  


[141] Le degré d’intégration d’une disposition requis pour qu’un débordement 


puisse conserver un caractère accessoire varie en fonction de la gravité du 


débordement ou de son étendue. Si les dispositions contestées ne débordent que de 


façon « négligeable » ou « restreinte » sur les compétences de l’autre ordre de 


gouvernement, un rapport fonctionnel entre ces dispositions et le régime législatif 


peut suffire. Si, au contraire, les dispositions fédérales débordent de façon 


« considérable » sur les compétences des provinces, un critère de nécessité plus strict 


s’applique : General Motors, p. 668-670. 
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[142] De manière plus générale, nous tenons à rappeler les propos suivants 


formulés par la Cour, dans l’affaire Lacombe, au sujet de la doctrine des pouvoirs 


accessoires : 


. . . il n’est possible de recourir à cette doctrine que dans les cas où 
l’empiétement sur les pouvoirs de l’autre ordre de gouvernement se 


justifie par le rôle important que joue la disposition dans un régime 
législatif valide. Ce rapport ne saurait être insignifiant . . . [Nous 


soulignons; par. 35.] 


[143] Ainsi, notre Cour reconnaît qu’un ordre de gouvernement peut 


validement légiférer dans un domaine relevant de sa compétence tout en empiétant 


sur les compétences de l’autre ordre. Les doctrines constitutionnelles qui permettent 


un tel empiétement — à savoir le caractère véritable et les pouvoirs accessoires — ne 


peuvent toutefois être bien comprises sans un examen des principes constitutionnels 


qui ont guidé leur évolution : Renvoi relatif à la Loi sur la procréation assistée, par. 


196. C’est sur ces principes, en particulier celui du fédéralisme, que nous nous 


attarderons maintenant.   


(3) Les principes non écrits : le fédéralisme 


[144] Tout en insistant sur la primauté de notre Constitution écrite, notre Cour 


reconnaît l’importance des principes non écrits qui sous-tendent celle-ci. Ces 


principes imprègnent l’analyse et l’interprétation du partage des compétences. Ils 


« guident l’interprétation du texte et la définition des sphères de compétence, la 


portée des droits et obligations ainsi que le rôle de nos institutions politiques » : 
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Renvoi relatif à la sécession du Québec, [1998] 2 R.C.S. 217, par. 52. Ces principes, 


qui reflètent le contexte historique de notre Constitution, ont facilité sa mise en œuvre 


tout au long de son histoire; ils sont donc à la Constitution ce que la sève est à l’arbre. 


En ce sens, ils font « nécessairement partie de notre Constitution, parce qu’il peut 


survenir des problèmes ou des situations qui ne sont pas expressément prévus dans le 


texte de la Constitution » : ibid., par. 32. 


[145] Comme notre Cour l’a expliqué dans le Renvoi relatif à la sécession du 


Québec, le fédéralisme « était la réponse juridique aux réalités politiques et 


culturelles qui existaient à l’époque de la Confédération et qui existent toujours 


aujourd’hui » et « les dirigeants politiques avaient dit à leur collectivité respective 


que l’union canadienne permettrait de concilier unité et diversité » : par. 43. Le 


principe du fédéralisme exige le respect du partage constitutionnel des compétences 


et le maintien d’un équilibre entre les pouvoirs du fédéral et ceux des provinces. Un 


« pouvoir ne peut être utilisé d’une manière telle que cela revienne en réalité à en 


vider un autre de son essence » : Renvoi relatif à la Loi sur les valeurs mobilières, 


par. 7; Renvoi relatif à la sécession du Québec, par. 57-58.    


[146] Selon l’approche « classique » privilégiée par le Comité judiciaire du 


Conseil privé jusqu’en 1949, les compétences constituaient des « compartiments 


étanches », et il fallait éviter le plus possible les chevauchements entre elles : Renvoi 


relatif à la Loi sur les valeurs mobilières, par. 56.  
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[147] La vision moderne du fédéralisme rejette cette approche, en faveur d’une 


conception plus souple du partage des compétences, qui domine dans la jurisprudence 


récente de notre Cour. Cette conception « admet un important chevauchement des 


compétences fédérales et provinciales dans les faits et permet aux deux ordres de 


gouvernement de légiférer relativement à des objectifs légitimes dans les matières où 


il y a chevauchement » : Canada (Procureur général) c. PHS Community Services 


Society, 2011 CSC 44, [2011] 3 R.C.S. 134, par. 62; Banque canadienne de l’Ouest, 


par. 36-37; Renvoi relatif à la Loi sur les valeurs mobilières, par. 57. Cette 


conception facilite ainsi la coopération intergouvernementale : voir SEFPO c. Ontario 


(Procureur général), [1987] 2 R.C.S. 2, p. 19-20, le juge en chef Dickson; Renvoi 


relatif à la Loi sur les valeurs mobilières, par. 57-58.  Le concept du « fédéralisme 


coopératif » se veut l’adaptation du principe du fédéralisme à cette réalité moderne, et 


ce, tant par le droit que les acteurs politiques.  


(4) La reconnaissance du fédéralisme coopératif 


[148] Le fédéralisme coopératif reflète les réalités d’une société de plus en plus 


complexe, qui fait appel à des régimes législatifs fédéraux et provinciaux coordonnés 


afin de mieux répondre aux besoins locaux d’unité et de diversité : PHS, par. 63; 


Nation Tsilhqot’in c. Colombie-Britannique, 2014 CSC 44, [2014] 2 R.C.S. 256, par. 


148-149. D’un point de vue juridique, c’est par les chevauchements de compétences 


qu’il accepte en vertu de l’application de la doctrine du caractère véritable et de celle 
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des pouvoirs accessoires que le fédéralisme coopératif sait répondre à ces besoins et, 


en ce sens, permet de réaliser les buts du fédéralisme.  


[149] À notre avis, le partenariat fédéral-provincial en matière de contrôle des 


armes à feu s’inscrit dans cet esprit de fédéralisme coopératif. Ce partenariat a permis 


au gouvernement fédéral et aux provinces de mieux accomplir ensemble, plutôt 


qu’individuellement, tant des objectifs fédéraux (en droit criminel) que des objectifs 


provinciaux (en matière de sécurité publique et d’administration de la justice). 


[150] En l’espèce, on ne demande pas à notre Cour de valider l’adoption d’un 


régime coopératif qui prend appui sur les compétences des deux ordres de 


gouvernement. Le PGQ remet plutôt en question la validité d’une disposition qui 


contribue au démantèlement d’un partenariat créé dans cet esprit de fédéralisme 


coopératif. La situation est unique et inusitée. 


(5) La fin d’un partenariat inspiré par le « fédéralisme coopératif » 


[151] Face au contexte inusité de la présente affaire, nous devons faire appel 


aux principes non écrits de la Constitution pour guider notre analyse. En particulier, il 


faut nous assurer que le principe du fédéralisme — et son expression moderne le 


fédéralisme coopératif — ne soit pas mis en péril. Comme le rappelle notre Cour, 


« [l]e fonctionnement même du régime fédéral canadien doit [. . .] continuellement 


faire l’objet de nouvelles analyses au regard des valeurs fondamentales qu’il était 


destiné à favoriser » : Banque canadienne de l’Ouest, par. 23.    
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[152] Le courant dominant en matière de partage des compétences autorise des 


chevauchements de compétences et facilite la coopération entre les ordres de 


gouvernement. Il reconnaît également la validité de régimes établis conjointement par 


voie de partenariats entre les acteurs de notre fédération. Nous estimons que nos 


tribunaux doivent protéger de tels régimes, tant au moment de leur mise en place que 


lors de leur démantèlement. Il serait illogique, d’une part, d’encourager la coopération 


et de reconnaître la validité de régimes établis en partenariat, mais, d’autre part, de 


refuser de tenir compte de ce contexte particulier lorsque ces régimes prennent fin.  


[153] D’après nous, le démantèlement d’un partenariat tel le contrôle des armes 


à feu doit se faire dans le respect du principe du fédéralisme qui sous-tend notre 


Constitution. Ainsi, le Parlement ou une législature provinciale ne peut légiférer pour 


mettre fin à un tel partenariat sans tenir compte des conséquences raisonnablement 


prévisibles de cette décision pour l’autre partenaire. En examinant la 


constitutionnalité d’une loi ou d’une disposition législative qui vise à démanteler ce 


partenariat, les tribunaux doivent être sensibles aux répercussions sur l’exercice par le 


partenaire de ses compétences, et ce, encore plus quand le partenaire mettant fin au 


partenariat agit dans le but de provoquer ces répercussions. 


[154] En d’autres mots, un régime coopératif dont bénéficient les 


gouvernements fédéral et provinciaux ne peut être démantelé unilatéralement par une 


partie sans tenir compte des conséquences d’une telle décision sur les compétences de 


son partenaire. Conclure autrement reviendrait à cautionner un fédéralisme coopératif 
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à sens unique.  Cela romprait l’équilibre entre, d’un côté, le principe du fédéralisme 


coopératif — qui permet à chaque ordre de gouvernement de légiférer d’une manière 


ayant une incidence sur les compétences de l’autre — et, de l’autre, la doctrine de 


l’exclusivité des compétences législatives — qui est inhérente au principe du 


fédéralisme. La nécessité de respecter les compétences de chacun s’impose encore 


davantage lorsque les parties ont choisi d’agir en partenariat. Dans un contexte de 


coopération, les actions d’un ordre de gouvernement peuvent entraîner des 


répercussions importantes sur l’autre ordre. Il est donc nécessaire de demeurer 


vigilant au risque accru d’atteinte à l’équilibre constitutionnel que protège le principe 


du fédéralisme. Il n’est pas question ici d’altérer la séparation des pouvoirs de notre 


Constitution par l’utilisation du fédéralisme coopératif, mais plutôt d’en assurer le 


respect. Comme l’expliquait notre Cour dans le Renvoi relatif à la Loi sur les valeurs 


mobilières : 


Nous pouvons toutefois à bon droit noter l’existence d’une tendance de 
plus en plus marquée à envisager les problèmes complexes de 


gouvernance susceptibles de se présenter dans une fédération, non pas 
comme une simple alternative entre les deux ordres de gouvernement, 
mais comme une recherche coopérative de solutions qui satisfont les 


besoins tant de l’ensemble du pays que de ses composantes.   
 


 Une telle approche s’inscrit dans le droit fil des principes 
constitutionnels canadiens et des pratiques adoptées par le fédéral et les 
provinces dans d’autres sphères d’activité. Ces régimes ont pour pivot le 


respect par chacun des champs de compétence de l’autre et la 
collaboration pour principe directeur. Le fédéralisme qui sous-tend le 


cadre constitutionnel canadien n’exige pas moins. [Nous soulignons; par. 
132-133.] 
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[155] Nous ne pourrions énoncer ces principes mieux que ne l’a fait notre Cour 


dans le Renvoi relatif à la Loi sur la procréation assistée :  


 En somme, le souci du maintien de l’équilibre fédératif doit être 


présent à chacune des étapes de l’analyse constitutionnelle. Que ce soit à 
l’occasion de la détermination du caractère véritable d’une loi ou d’une 
disposition ou au moment de l’examen des limites d’une compétence 


attribuée ou de l’exercice d’une compétence accessoire, les tribunaux 
doivent se rappeler l’importance des principes constitutionnels non écrits 


et veiller à les respecter. [par. 196] 
 


[156] Cela dit, sous réserve du respect des principes susmentionnés, les 


tribunaux ne doivent pas pour autant s’écarter du cadre d’analyse prescrit en matière 


de partage des compétences. Il faut donc déterminer la validité de l’art. 29 de la LARA 


en fonction de ce cadre et de ces principes. 


D. Constitutionnalité de l’art. 29 de la LARA 


[157] La méthode d’analyse adoptée par la Cour d’appel en l’espèce s’écarte de 


celle que doivent suivre les tribunaux. Certes, le Parlement peut abroger ou modifier 


une loi qu’il a validement édictée en vertu d’un chef de compétence relevant de lui : 


Renvoi relatif au Régime d’assistance publique du Canada (C.-B.), [1991] 2 R.C.S. 525, 


p. 548-549. Les tribunaux doivent toutefois examiner la disposition ou la loi contestée 


afin de déterminer si, eu égard à son caractère véritable, celle-ci ne fait effectivement 


qu’abroger ou modifier une loi validement édictée au préalable.  
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[158] D’une part, il n’est pas suffisant à cet égard de dire que la mesure 


législative est une simple loi abrogative, comme l’a fait la Cour d’appel. Cela ne règle 


pas la question de sa constitutionnalité. Dans l’arrêt Upper Churchill, notre Cour a 


décidé qu’une loi d’abrogation pouvait, par son objet et ses effets, outrepasser la 


compétence législative du gouvernement l’ayant édictée : voir aussi à ce sujet P. 


Daly, « Dismantling Regulatory Structures : Canada’s Long-Gun Registry as Case 


Study » (2014), 33 R.N.D.C. 169. 


[159] D’autre part, une disposition législative peut viser l’abrogation d’un 


régime qui était accessoire à la compétence du législateur qui l’a initialement mis sur 


pied. Dans un tel scénario, ce législateur souhaite théoriquement mettre fin à un 


débordement sur une compétence qui n’est pas sienne. Mais il se peut par ailleurs très 


bien que, en raison de la manière dont il entend faire cesser le débordement initial, il 


déborde davantage sur les compétences en jeu. Cela risque à plus forte raison de 


survenir dans un contexte de partenariat.  


[160] En conséquence, la constitutionnalité de l’art. 29 de la LARA doit être 


établie au même titre que celle de toute loi édictée par le Parlement. Pour ce faire, 


nous devons cerner le caractère véritable de cette disposition et le rattacher à un chef 


de compétence législative. 
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(1) Analyse du caractère véritable de l’art. 29 


[161] De prime abord, le texte de l’art. 29 de la LARA ne présente pas de 


difficulté d’interprétation particulière. Cette disposition ordonne à la fois au Directeur 


et aux Contrôleurs de détruire, le plus rapidement possible, tous les registres et 


fichiers relatifs à l’enregistrement des armes d’épaule qui se trouvent dans le RCAF 


ou qui relèvent d’eux. 


[162] D’un point de vue structurel, l’art. 29 de la LARA constitue une 


composante distincte des art. 2 à 28. Ces derniers modifient le Code criminel et la 


LAF afin d’abolir l’obligation d’enregistrer les armes d’épaule et de décriminaliser le 


défaut de s’y conformer. De son côté, l’article 29 est une disposition transitoire. Il est 


également pertinent de noter que la destruction des données visées par l’art. 29 est 


soustraite à l’application de certaines dispositions de la Loi sur la Bibliothèque et les 


Archives du Canada, L.C. 2004, c. 11, et de la Loi sur la protection des 


renseignements personnels, L.R.C. 1985, c. P-21 : par. 29(3) LARA. 


[163] D’un point de vue pratique et juridique, l’effet premier de l’art. 29 de la 


LARA est d’effacer à jamais les données contenues dans le RCAF et donc, dans le 


SCIRAF. Certes, l’art. 84 de la LAF précise que « [l]e directeur peut détruire les 


fichiers versés au [RCAF] selon les modalités de temps et dans les situations prévues 


par règlement. » Mais on ne peut, comme le fait le PGC, comparer l’art. 29 à cette 


disposition. D’abord, le règlement applicable prévoit que les fichiers concernant les 


certificats d’enregistrement délivrés ou révoqués ne peuvent être détruits : par. 4(1) 
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du Règlement sur les registres d’armes à feu. Ensuite, la destruction massive des 


données serait contraire à l’objectif même de la LAF.  


[164] Par ailleurs, l’analyse ne peut s’arrêter après la seule constatation que 


l’art. 29 prévoit la destruction des données. En effet, la destruction des données par le 


gouvernement fédéral sans qu’elles aient d’abord été transmises à ses partenaires, 


dont le Québec, entraînera d’importantes conséquences qui sont pertinentes pour 


l’analyse de la constitutionnalité de l’art. 29. 


[165] De manière prospective, la destruction des données sans transfert 


préalable empêche tout usage des renseignements qu’elles contiennent par un 


gouvernement fédéral subséquent, ou par les provinces ou les organisations policières 


qui, jusqu’ici, les utilisaient à diverses fins. En particulier, la preuve au dossier révèle 


que la destruction des données exigée par l’art. 29 empêchera les provinces de se 


servir des données pour créer leurs propres registres. 


[166] De plus, une telle destruction efface rétrospectivement la collaboration du 


Québec dans la construction de la base de données sur les armes d’épaule. Elle 


interfère également avec l’usage actuel des données par le Québec, que nous avons 


décrit ci-dessus. 


[167] La preuve extrinsèque révèle que l’art. 29 de la LARA a été adopté 


précisément dans le but d’empêcher l’utilisation des données par les provinces. Des 
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extraits des débats parlementaires cités par le juge Blanchard confirment cette 


volonté : 


Monsieur le Président, ce gouvernement a pris l’engagement d’éliminer 


le registre inefficace des armes d’épaule, et nous n’avons pas l’intention 
de soutenir la création de registres par les autres paliers de gouvernement.   
 


(Débats de la Chambre des communes, vol. 146, no 041, 1re sess., 41e 
lég., 1er novembre 2011, p. 2799, le très hon. Stephen Harper, premier 


ministre du Canada) 
 
 


Le gouvernement n’a l’intention ni de transférer aux provinces les 
renseignements qu’il détient dans ses bureaux ni de les mettre à la 


disposition de tout gouvernement futur afin qu’ils soient utilisés de 
nouveau.  
 


(Ibid., p. 2779, l’hon. Peter Penashue, ministre des Affaires 
intergouvernementales)   


 
 
Nous tiendrons notre promesse, et cela suppose que nous agissions de la 


bonne façon en veillant à ce qu’aucun autre gouvernement ne puisse 
utiliser l’information pour rétablir l’inefficace registre des armes 
d’épaule. 


 
(Ibid., p. 2780, Kerry-Lynne D. Findlay, secrétaire parlementaire du 


ministre de la Justice) 


[168] Ces déclarations du premier ministre et des ministres fédéraux 


démontrent que l’objet de l’art. 29 était précisément d’imposer aux provinces les 


effets prospectifs et rétrospectifs de la destruction des données. C’est donc avec 


raison que le juge Blanchard a conclu que l’intention du Parlement était de nuire aux 


provinces en détruisant les données. La manière et l’empressement avec lesquels le 


Parlement désire procéder témoignent de cette intention. Précisons que ce n’est pas 
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tant la destruction des données en soi qui pose problème, mais bien leur destruction 


unilatérale conjuguée à ses effets, soit notamment d’empêcher les provinces d’en faire 


usage. 


[169] Vu son objet et ses effets, l’art. 29 a donc une portée plus large que la 


simple destruction des données. Il entraîne des conséquences néfastes pour les 


partenaires du gouvernement fédéral. Ce sont ces conséquences qui, au regard du 


principe du fédéralisme, exigent un examen serré du caractère véritable de l’art. 29 et 


des compétences dont se réclame le PGC pour justifier la validité de cette disposition. 


[170] Le PGC soutient que l’art. 29 relève de la compétence fédérale en matière 


de droit criminel, puisque cette disposition tend à l’abrogation d’une partie de la LAF, 


soit à l’abolition du registre des armes d’épaule. Afin de relever de cette compétence 


fédérale, une mesure législative doit satisfaire à trois conditions. Premièrement, elle 


doit avoir un objectif public valide. Deuxièmement, elle doit viser à la réalisation de 


cet objectif au moyen d’interdictions. Troisièmement, ces interdictions doivent être 


appuyées par des sanctions pénales : voir Renvoi relatif à la Loi sur la procréation 


assistée, par. 233. Toutefois, on chercherait en vain la présence de ces trois éléments 


dans l’art. 29, car ce qui est en jeu en l’espèce est le pouvoir d’abroger une loi édictée 


en vertu de ce chef de compétence.  


[171] Or, nous ne pouvons conclure que l’art. 29 tend à l’abrogation de la LAF. 


D’abord, l’abolition par le gouvernement fédéral de l’obligation d’enregistrer les 


armes d’épaule et la destruction des données sont deux objectifs distincts, comme le 
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révèle la structure de la LARA. Ensuite, l’art. 29 ne vise pas simplement la destruction 


de données; il cherche plutôt à mettre fin à un régime utilisant ces données et au 


partenariat avec le Québec. 


[172] Sur ce point, nous ne pouvons non plus conclure, comme la Cour d’appel 


et nos collègues, que l’art. 29 ne fait que mettre fin à un régime « fédéral ». Nous 


croyons que cette conclusion repose sur la thèse erronée que le régime auquel met fin 


l’art. 29 a été créé uniquement par la LAF. S’il est vrai que cette loi constitue le cadre 


législatif du RCAF, rappelons que ce cadre législatif débordait sur une compétence 


provinciale au moment de sa création. Fait plus important encore, le RCAF n’est 


qu’une des composantes du partenariat fédéral-provincial en matière de contrôle des 


armes d’épaule. Comme nous l’avons démontré, considéré au sens large, ce 


partenariat a fait appel à la participation administrative, financière et législative du 


Québec.    


[173] Rappelons également que, à la différence du contexte dans le Renvoi 


relatif au Régime d’assistance publique du Canada où le pouvoir fédéral de dépenser 


était en jeu, tant la mise sur pied que le maintien du RCAF en cause en l’espèce lui 


ont fait acquérir un aspect provincial. Comme a conclu le juge de première instance, 


les données visées par l’art. 29 ne sont pas uniquement « fédérales ». La création de la 


base de données, le SCIRAF, reposait sur la coopération entre les provinces et le 


gouvernement fédéral. Les renseignements interreliés qu’elle contient ont été 


accumulés dans le cadre de l’étroit partenariat fédéral-provincial décrit ci-dessus. 
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Dans ce contexte, en ordonnant la destruction des données sans transfert préalable au 


Québec, l’art. 29 de la LARA cherche à abolir également la composante 


« provinciale » de ce régime, tant au sens large qu’à l’égard des données. 


[174] Enfin, le PGC affirme que l’objectif de l’art. 29 est de mettre fin à 


l’intrusion de l’État dans la vie privée des Canadiens. Si tel était réellement le cas, il 


est difficile de comprendre pourquoi cette disposition n’a été insérée que dans la 


dernière version du projet de loi, seulement après que le Québec ait annoncé vouloir 


créer son propre registre. De toute évidence, vu la preuve extrinsèque, nous ne 


croyons pas que tel était l’objectif du gouvernement fédéral.  


[175] Quel est donc le caractère véritable de l’art. 29 de la LARA? 


[176] À notre avis, vu son objet et ses effets, l’art. 29 va beaucoup plus loin que 


de mandater la simple destruction des données. Comme cette destruction s’effectue 


sans possibilité de transfert préalable de données aux partenaires, et donc sans tenir 


compte des conséquences de cette mesure sur l’exercice par ceux-ci de leurs 


compétences, son objet véritable consiste à mettre fin à toute utilisation des 


renseignements concernant les armes d’épaule pour toutes fins provinciales. 


Toutefois, comme nous l’avons dit plus tôt, la réglementation des armes d’épaule et 


l’utilisation de renseignements sur celles-ci relèvent avant tout du pouvoir des 


provinces de légiférer en matière de propriété et de droits civils. Ce l’est encore plus 


maintenant qu’a été décriminalisée l’omission de se conformer à l’obligation 


d’enregistrer ces armes, puisque l’utilisation de ces renseignements a perdu sa 
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dimension fédérale. En conséquence, le caractère véritable de l’art. 29 se rattache à la 


compétence provinciale sur la propriété et les droits civils. 


[177] Pour qu’il soit valide, l’art. 29 doit donc pouvoir s’intégrer à la LARA 


dans son ensemble. Cette conclusion nous paraît logique, étant donné que la 


constitutionnalité du RCAF découle justement de son caractère accessoire à un 


objectif criminel, comme l’indique le Renvoi sur la LAF. 


(2) Analyse des pouvoirs accessoires 


[178] Pour décider si l’art. 29 de la LARA est constitutionnel en vertu de la 


doctrine des pouvoirs accessoires, il faut évaluer la gravité, ou l’étendue, de son 


débordement sur les compétences provinciales, en gardant à l’esprit que le pouvoir 


des provinces de légiférer en matière de propriété et de droits civils constitue un chef 


de compétence sur lequel on ne peut déborder à la légère : General Motors, p. 673. 


Mentionnons que l’art. 29 peut également déborder sur les compétences provinciales 


en matière d’administration de la justice, comme notre analyse ci-dessous le 


démontre.  


[179] La gravité du débordement de l’art. 29 doit être analysée en fonction du 


contexte factuel et juridique particulier de l’espèce, ce qui inclut le partenariat 


existant entre le gouvernement fédéral et le Québec.   
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[180] En adoptant la LAF, le gouvernement fédéral a effectivement envahi le 


champ de la réglementation des armes à feu. Cette décision du gouvernement fédéral 


a entraîné deux conséquences importantes. D’une part, les provinces ont dû composer 


avec un registre national. La création d’un registre provincial des armes d’épaule 


devenait donc superflue, d’autant plus que l’existence de la législation fédérale 


permettait aux provinces de jouer un rôle important dans le PCAF et dans la création 


de registres et de bases de données, tel le SCIRAF, par l’exercice conjoint et 


complémentaire de leurs pouvoirs en matière de propriété et droits civils et 


d’administration de la justice. Le Québec a en outre légiféré en fonction de ce 


partenariat avec le gouvernement fédéral. La création et la gestion d’un registre 


fédéral des armes à feu ont ainsi mené au développement d’un aspect provincial. La 


destruction unilatérale de ce registre, sans tenir compte de cette réalité, réduit à néant 


la participation financière, administrative et législative du Québec. 


[181] D’autre part, si la LAF n’avait pas d’effet important sur les compétences 


provinciales relativement aux armes à feu lors de son adoption, ce n’est plus le cas 


aujourd’hui alors que les données seront détruites sans transfert préalable au 


Québec. La perte des renseignements recueillis depuis 1998 n’a pas que des 


conséquences financières. La qualité et l’utilité d’un registre éventuellement 


reconstitué par le Québec s’en trouveraient amoindries, car, par exemple, la chaîne de 


possession correspondant à chaque arme sera perdue. Soulignons qu’en 2011, les 


armes d’épaule représentaient plus de 90 pour cent de toutes les armes à feu 


enregistrées sur le territoire québécois : affidavit d’Isabelle Boudreault, par. 18 et 31. 
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S’il n’obtient et ne peut conserver les données sur les enregistrements le concernant, 


le Québec soutient qu’il va perdre la trace de plus d’un million et demi d’armes 


d’épaule : Témoignages devant le Comité permanent de la sécurité publique et 


nationale, p. 2. Partant, la destruction des données compromet la création et l’utilité 


d’un futur registre québécois des armes à feu.  


[182] En outre, le rôle du Contrôleur au sein de la LAF et le partenariat déjà 


explicité sont à l’origine de l’adoption par le Québec de lois relevant de ses pouvoirs 


en matière d’administration de la justice. Pour cette raison, la destruction des données 


interférera avec l’utilisation qu’en fait le Québec dans son application de certains 


régimes législatifs provinciaux telle la Loi Anastasia, de même qu’avec l’emploi des 


données par les policiers dans le cadre d’enquêtes notamment.    


[183] Au final, le gouvernement fédéral aurait pu concrétiser sa vision du 


contrôle des armes à feu sans une participation importante des provinces, mais ce 


n’est pas le choix qu’il a fait. Sans doute pour des raisons d’efficacité, le 


gouvernement fédéral a plutôt conçu un régime législatif qui faisait appel à la 


collaboration active des provinces et a pris la forme d’un partenariat. On ne peut faire 


abstraction de cette situation dans l’analyse de la gravité du débordement sur les 


compétences de l’autre ordre de gouvernement et, par voie de conséquence, dans la 


détermination de la portée et de la validité de l’art. 29. 


[184] Nous en concluons que, de par sa nature et ses effets, l’art. 29 engendre 


un débordement substantiel sur les compétences provinciales. Dans un tel cas, à la 
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lumière de la jurisprudence de la Cour, pour que son débordement soit jugé accessoire 


à la LARA, l’art. 29 doit entretenir un degré élevé d’intégration à celle-ci, soit 


respecter le critère de la nécessité ou « partie intégrante » : General Motors, p. 671; 


voir aussi Northern Telecom Ltée c. Travailleurs en communication du Canada, [1980] 


1 R.C.S. 115; Clark c. Compagnie des chemins de fer nationaux du Canada, [1988] 2 


R.C.S. 680; R. c. Thomas Fuller Construction Co. (1958) Ltd., [1980] 1 R.C.S. 695.  


[185] Sauf en ce qui a trait à l’art. 29, l’objectif de la LARA dans son ensemble est 


l’abolition de l’obligation d’enregistrer les armes d’épaules. À cet égard, le fait que le 


« sommaire » de la LARA énonce qu’elle poursuit deux objectifs ne peut à lui seul 


apporter la preuve de l’objectif réel de la LARA. Faut-il le rappeler, dans l’analyse de 


la validité constitutionnelle de toute loi, les tribunaux doivent aller au-delà de 


l’objectif déclaré ou apparent. Agir autrement reviendrait à permettre aux législateurs 


de mettre certaines dispositions législatives à l’abri de toute contestation 


constitutionnelle simplement en rédigeant un préambule. Du reste, seul l’art. 29 de la 


LARA s’attache au soi-disant deuxième objectif de cette loi. 


[186] Nous estimons que la destruction des données visées par l’art. 29 ne peut 


être considérée comme nécessaire à l’abolition de l’obligation d’enregistrer les armes 


d’épaule. Ces deux objectifs demeurent distincts. D’ailleurs, tel qu’il a été mentionné 


précédemment, les projets de loi antérieurs ne prévoyaient pas la destruction des 


données. 
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[187] Par ailleurs, nous doutons que l’art. 29 puisse être rattaché à la LARA 


selon un critère de rationalité. En effet, bien que la destruction des données qui n’ont 


plus d’intérêt pour le gouvernement fédéral puisse paraître rationnelle à première vue, 


il nous semble difficile de concilier la manière dont cette destruction est prévue avec 


le souhait que pourraient manifester des provinces de maintenir un registre dans le 


cadre de leurs compétences. À l’audience, le PGC a de fait reconnu que ce n’était pas 


vraiment le transfert des données au gouvernement du Québec qui posait problème, 


mais plutôt la transmission des renseignements personnels des propriétaires d’armes 


d’épaule : transcription, p. 55. Nous avons déjà rejeté cet argument comme 


explication du refus de transmettre les données.  


[188] Enfin, à l’instar du juge Blanchard, nous ne pouvons faire abstraction de 


l’intention déclarée du législateur fédéral de nuire à l’autre ordre de gouvernement. 


Dans le Renvoi sur la LAF, notre Cour a écrit ceci : 


Cette loi ne permet pas au gouvernement fédéral d’étendre ses pouvoirs 
de façon importante au détriment des provinces. Il n’y a aucun 


empiétement déguisé dans les domaines provinciaux, ni dans le sens que 
le Parlement a agi pour un motif inapproprié ni dans le sens qu’il 
s’approprie des pouvoirs provinciaux sous le couvert du droit criminel. 


[par. 53] 


Dans le présent pourvoi, nous ne saurions affirmer la même chose au sujet de la 


LARA, bien au contraire.  
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[189] Bien que cela ne soit pas nécessaire à notre analyse, la prise en compte de 


cette intention de nuire est d’autant plus pertinente qu’elle se matérialise dans un 


contexte où le Québec et le gouvernement fédéral avaient convenu d’agir en commun, 


dans un esprit de fédéralisme coopératif, lequel tire sa source du besoin grandissant 


de coopération intergouvernementale en vue de permettre à la fédération canadienne 


d’agir à l’égard de questions de nature polycentrique. Dans ce contexte, il est difficile 


d’imaginer comment une disposition qui vise à mettre fin à cette coopération et qui 


est édictée dans l’intention de nuire à un partenaire peut être rationnelle.  


[190] L’analyse ci-dessus mène à une conclusion incontournable. En raison de 


son caractère véritable, l’art. 29 de la LARA ne relève pas de la compétence fédérale 


sur le droit criminel et il n’est pas accessoire à la LARA, laquelle demeure par ailleurs 


valide. Il s’ensuit que sa validité constitutionnelle n’a pas été établie. À notre avis, on 


ne saurait valider une mesure législative 1) qui ne relève pas de la compétence 


fédérale en matière de droit criminel et 2) qui contrecarre, par le débordement 


substantiel qu’elle cause, l’exercice corollaire des compétences provinciales auquel le 


partenariat a donné lieu. Conclure autrement serait en outre contraire aux principes du 


fédéralisme.  


[191] Notre conclusion ne signifie pas pour autant que le Parlement ne peut 


aucunement légiférer pour détruire les données. Nous constatons simplement que, 


telle qu’elle est prévue à l’art. 29, la destruction des données sans offre de transfert 


préalable est inconstitutionnelle. Cette conclusion ne constitue donc pas un accroc au 
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principe de la souveraineté parlementaire, codifié à l’art. 42 de la Loi 


d’interprétation, L.R.C. 1985, c. I-21, car ce principe s’applique uniquement lorsque 


le Parlement exerce validement une de ses compétences législatives, c’est-à-dire dans 


le respect de la Constitution. Ce n’est pas le cas ici. 


E. Réparation convenable 


(1) Déclaration d’invalidité  


[192] Compte tenu de cette conclusion, il y a lieu de déclarer l’art. 29 de la 


LARA invalide en vertu de l’art. 52 de la Loi constitutionnelle de 1982 : Banque 


canadienne de l’Ouest, par. 26.  


[193] Le juge de la Cour supérieure a modulé la déclaration d’invalidité de 


l’art. 29 afin de la circonscrire aux données québécoises relatives aux armes d’épaule 


(soit les données provenant du Québec, ainsi que celles concernant les citoyens de 


cette province, ceux qui s’y trouvent et ceux qui y commettent des événements 


impliquant une arme d’épaule) (par. 194). Les données relatives à l’enregistrement 


des armes d’épaule des autres provinces ont d’ailleurs été détruites depuis le jugement 


de première instance, le 31 octobre 2012 : motifs de la Cour d’appel, par. 9; 


transcription, p. 87. À l’instar du juge Blanchard, nous limitons donc la déclaration 


d’invalidité aux données relatives aux armes d’épaule qui ont un lien avec le Québec.  
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(2) Ordonnance de transfert des données 


[194] Le premier juge a également déclaré que le Québec était en droit de 


recevoir les données visées par la déclaration d’invalidité dans un délai de 30 jours 


(par. 195). Pour ce faire, il s’est appuyé sur l’arrêt Doucet-Boudreau c. Nouvelle-


Écosse (Ministre de l’Éducation), 2003 CSC 62, [2003] 3 R.C.S. 3, et a conclu que 


bien que cet arrêt porte sur les réparations possibles en vertu de la Charte canadienne 


des droits et libertés, il énonce des principes pouvant servir de guide en l’espèce (par. 


163). En conséquence, le juge Blanchard a estimé que « le remède doit se moduler en 


fonction de circonstances de l’espèce et la nature du droit violé » (par. 164). Il a aussi 


noté « qu’une réparation convenable et juste doit pouvoir évoluer de manière à 


relever les nouveaux défis, la pratique traditionnelle et historique ne pouvant faire 


obstacle aux exigences d’une notion réfléchie et péremptoire du remède approprié » 


(par. 165). Le juge Blanchard a cependant formulé la réserve suivante :  


 En matière de remède constitutionnel, le tribunal doit faire preuve de 


retenue. Il s’agit de remédier au mal en prescrivant la solution qui 
s’impose, sans pour autant aller au-delà de ce que requiert la violation du 


droit constitutionnel. [par. 167] 


[195] En raison de la « tradition remarquable du respect des décisions 


judiciaires par les institutions gouvernementales », le juge Blanchard a estimé 


inopportun de rendre une ordonnance de la nature d’une injonction à l’égard du PGC 


(par. 190). Selon lui, un jugement déclaratoire « suffira certainement à déterminer de 


façon efficace et effective les droits et obligations des parties » (ibid.). 
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[196] Pour sa part, la Cour d’appel a traité rapidement du remède octroyé après 


avoir conclu à la validité constitutionnelle de l’art. 29. Elle a simplement précisé que 


la déclaration sur le transfert des données au Québec était « clairement 


inapproprié[e] », soulignant que « [l]es tribunaux ne doivent pas substituer à 


l’intention des législateur/es leur appréciation de l’opportunité d’une mesure 


législative » (par. 64). 


[197] Devant notre Cour, le PGQ prétend que le gouvernement fédéral ne peut 


refuser de transférer les données que le Québec a contribué à constituer et à enrichir 


pour des fins provinciales et fédérales dans le cadre du partenariat existant entre eux. 


Ce refus serait contraire au fédéralisme coopératif. À l’audience, le PGQ a plutôt 


insisté sur le principe du fédéralisme. Il ajoute qu’un transfert des données ne serait 


pas contraire aux lois existantes en matière de protection des renseignements 


personnels. Le PGC répond que le Québec n’a aucun droit sur les données, malgré 


« [l]a désignation d’un contrôleur, l’accès aux fichiers d’enregistrement, les accords 


financiers ainsi que les avis concernant la protection des renseignements personnels », 


car ces données sont sous le contrôle du Directeur : m.i., par. 104. 


[198] Nous sommes d’avis que le PGQ n’a pas établi de fondement juridique à 


sa revendication des données. L’absence d’obstacle légal au transfert de celles-ci ne 


signifie pas nécessairement que le Québec a fait la preuve d’un droit de les obtenir 


par voie judiciaire.  
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[199] La déclaration du juge Blanchard accordant au Québec le droit de 


recevoir les données équivaut ni plus ni moins à une injonction. Même si notre Cour 


dispose du pouvoir de rendre des ordonnances accessoires aux déclarations 


d’inconstitutionnalité, elle doit se garder d’intervenir activement dans les fonctions 


législatives et gouvernementales : voir R. c. Prosper, [1994] 3 R.C.S. 236, p. 298-


299. La Cour a affirmé à plusieurs reprises qu’il appartient généralement aux 


législateurs de combler les lacunes des règles de droit incompatibles avec la 


Constitution et non aux tribunaux de décrire précisément le genre de lois que les 


premiers doivent adopter pour satisfaire à leurs obligations constitutionnelles : voir 


Renvoi relatif à la Loi sur les valeurs mobilières, par. 132; Hunter c. Southam Inc., 


[1984] 2 R.C.S. 145, p. 169; Edwards Books and Art, p. 783; Renvoi relatif à la Loi 


sur les écoles publiques (Man.), art. 79(3), (4) et (7), [1993] 1 R.C.S. 839, p. 860-861. 


Dans certains cas, la réparation convenable doit émaner du processus politique plutôt 


que des tribunaux : Renvoi relatif à la sécession du Québec, par. 102. 


[200] En l’espèce, si la Cour prononçait une ordonnance de la nature d’une 


injonction ou déclarait que le Québec est en droit de recevoir les données, elle 


outrepasserait son rôle dans l’ordre constitutionnel canadien. S’il est vrai que le 


gouvernement fédéral ne peut décider de détruire unilatéralement les données 


accumulées au cours du partenariat sans tenir compte des conséquences d’une telle 


mesure sur les compétences provinciales, en revanche, le Québec ne peut dicter au 


gouvernement fédéral ce qu’il est « en droit » de recevoir au terme de leur relation. 


C’est aux membres du partenariat qu’il appartenait de prévoir les modalités de 
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cessation de leur aventure commune dans leurs ententes ou, à défaut, de s’entendre 


maintenant sur les conditions applicables à cet égard, dont la destruction des données 


par le gouvernement fédéral. En conséquence, la manière dont leur collaboration doit 


prendre fin relève au premier chef de leur volonté.  


[201] Ces constatations ne changent toutefois rien. Puisque par son caractère 


véritable, l’art. 29 ne relève pas d’une compétence fédérale et n’est pas suffisamment 


intégré à la LARA, il est invalide.  


VI. Conclusion 


[202] Nous sommes d’avis d’accueillir le présent pourvoi en partie et de répondre 


à la question constitutionnelle de la manière suivante :  


L’article 29 de la Loi sur l’abolition du registre des armes d’épaule, L.C. 


2012, c. 6, outrepasse-t-il les pouvoirs du Parlement en matière de droit 
criminel que lui confère le par. 91(27) de la Loi constitutionnelle de 
1867? 


 


Oui.  


[203] Les autres ordonnances d’injonction ou de sauvegarde recherchées ne 


sont cependant pas justifiées et nous les rejetons. Vu le succès relatif de part et 


d’autre, il n’y a pas lieu d’accorder de dépens en faveur de quiconque. 
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 Pourvoi rejeté avec dépens devant toutes les cours, les juges LEBEL, 


ABELLA, WAGNER et GASCON sont dissidents. 


 Procureurs de l’appelant : Bernard, Roy & Associés, Montréal. 


 Procureur des intimés : Procureur général du Canada, Montréal. 


 Procureurs de l’intervenante la Coalition pour le contrôle des 


armes : Juripop, Saint-Constant, Québec; Deveau, Bourgeois, Gagné, Hébert & 


associés, Gatineau. 


 Procureur de l’intervenante l’Association canadienne pour les armes à 


feu : Guy Lavergne, Saint-Lazare, Québec. 
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Nationale du Canada, Banque Royale du 
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4 [2007] 2 S.C.R.can. western bank� v. alberta


Référence neutre : 2007 CSC 22.


No du greffe : 30823.


2006 : 11 avril; 2007 : 31 mai.


Présents : La juge en chef McLachlin et les juges 
Bastarache, Binnie, LeBel, Fish, Abella et Charron.


EN APPEL DE LA COUR D’APPEL DE L’ALBERTA


 Droit constitutionnel — Partage des pouvoirs 
— Banques — Exclusivité des compétences — Loi sur 
les banques fédérale autorisant les banques à faire la 
promotion de certains types d’assurance — Législation 
de l’Alberta relative à l’assurance visant à assujettir 
les banques à charte fédérale au régime provincial de 
délivrance de permis régissant la promotion de produits 
d’assurance — La législation provinciale est-elle consti-
tutionnellement inapplicable à la promotion d’assurance 
par les banques en raison de la doctrine de l’exclusivité 
des compétences? — Loi constitutionnelle de 1867, art. 
91(15), 92(13).


 Droit constitutionnel — Partage des pouvoirs — Ban-
ques — Prépondérance fédérale — Loi sur les banques 
fédérale autorisant les banques à faire la promotion de 
certains types d’assurance — Législation de l’Alberta 
relative à l’assurance visant à assujettir les banques à 
charte fédérale au régime provincial de délivrance de 
permis régissant la promotion de produits d’assurance 
— La législation provinciale est-elle constitutionnelle-
ment inopérante à l’égard de la promotion d’assurance 
par les banques en raison de la doctrine de la prépon-
dérance des lois fédérales? — Loi constitutionnelle de 
1867, art. 91(15), 92(13).


 Droit constitutionnel — Partage des pouvoirs — Doc-
trine de l’exclusivité des compétences — Portée.


 En l’an 2000, l’Alberta a apporté à son Insurance 
Act des modifications visant à assujettir les banques à 
charte fédérale au régime provincial de délivrance de 
permis régissant la promotion de produits d’assurance. 
Dès l’entrée en vigueur de cette loi, les banques appelan-
tes ont sollicité un jugement déclarant que la promotion 
qu’elles font de certains produits d’assurance autorisée 
par la Loi sur les banques entre dans la catégorie des 
opérations des « banques » énoncée au par. 91(15) de la 
Loi constitutionnelle de 1867, et que l’Insurance Act et 
ses règlements d’application sont constitutionnellement 
inapplicables à la promotion d’assurance par les banques 
en raison de la doctrine de l’exclusivité des compéten-
ces, ou subsidiairement, qu’ils sont inopérants en raison 


Neutral citation: 2007 SCC 22.


File No.: 30823.


2006: April 11; 2007: May 31.


Present: McLachlin C.J. and Bastarache, Binnie, LeBel, 
Fish, Abella and Charron JJ.


ON APPEAL FROM THE COURT OF APPEAL FOR 
ALBERTA


 Constitutional law — Division of powers — Bank-
ing — Interjurisdictional immunity — Federal Bank Act 
authorizing banks to engage in promotion of certain 
types of insurance — Alberta’s insurance legislation 
purporting to make federally chartered banks subject 
to provincial licensing scheme governing promotion 
of insurance products — Whether provincial legisla-
tion constitutionally inapplicable to banks’ promotion 
of insurance by virtue of doctrine of interjurisdictional 
immunity — Constitution Act, 1867, ss. 91(15), 92(13).


 Constitutional law — Division of powers — Banking 
— Federal paramountcy — Federal Bank Act author-
izing banks to engage in promotion of certain types of 
insurance — Alberta’s insurance legislation purporting 
to make federally chartered banks subject to provincial 
licensing scheme governing promotion of insurance 
products — Whether provincial legislation constitu-
tionally inoperative in relation to banks’ promotion of 
insurance by virtue of doctrine of federal paramountcy 
— Constitution Act, 1867, ss. 91(15), 92(13).


 Constitutional law — Division of powers — Doctrine 
of interjurisdictional immunity — Scope.


 In 2000, Alberta enacted changes to its Insurance Act 
purporting to make federally chartered banks subject to 
the provincial licensing scheme governing the promo-
tion of insurance products. Upon the coming into force 
of that Act, the appellant banks brought an application 
for a declaration that their promotion of certain insur-
ance products authorized by the Bank Act was bank-
ing within the meaning of s. 91(15) of the Constitution 
Act, 1867 and that the Insurance Act and its associated 
regulations were constitutionally inapplicable to the 
banks’ promotion of insurance by virtue of the doc-
trine of interjurisdictional immunity or, alternatively, 
inoperative by virtue of the doctrine of federal para-
mountcy. The trial judge dismissed the application. He 
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[2007] 2 R.C.S. 5banque can. de l’ouest c. alberta


de la doctrine de la prépondérance fédérale. Le juge de 
première instance a rejeté la demande. Il a jugé que les 
dispositions attaquées de l’Insurance Act constituaient 
une législation provinciale valide en vertu de la compé-
tence relative à la propriété et aux droits civils que le par. 
92(13) de la Loi constitutionnelle de 1867 confère à la 
province. Il a aussi conclu que la doctrine de l’exclusivité 
des compétences était inapplicable puisque la promotion 
d’assurance autorisée ne faisait pas partie du contenu 
essentiel des opérations des banques, et que la doctrine 
de la prépondérance fédérale était inapplicable en raison 
de l’absence de conflit d’application entre les législations 
fédérale et provinciale. La Cour d’appel a maintenu cette 
décision.


 Arrêt : Le pourvoi est rejeté.


 La juge en chef McLachlin et les juges Binnie, LeBel, 
Fish, Abella et Charron : L’Insurance Act et ses règle-
ments d’application s’appliquent à la promotion d’assu-
rance par les banques. Le fait que le Parlement permette 
aux banques d’avoir accès à un secteur d’activités régi 
par le droit provincial comme les assurances ne peut, par 
le jeu d’une loi fédérale, élargir unilatéralement la portée 
d’une compétence législative fédérale exclusive accordée 
par la Loi constitutionnelle de 1867. Lorsqu’elles font 
de la promotion d’assurance, les banques se livrent au 
commerce de l’assurance et ce n’est qu’accessoirement 
qu’elles améliorent la sécurité de leurs portefeuilles de 
prêts. Il faut donc rejeter la demande des banques fondée 
sur l’exclusivité des compétences et celles-ci doivent se 
conformer tant aux lois fédérales qu’aux lois provinciales 
puisque la doctrine de la prépondérance ne joue pas en 
l’espèce. [4]


 La résolution d’une affaire mettant en cause la vali-
dité constitutionnelle d’une législation eu égard au par-
tage des compétences doit commencer par une analyse 
du caractère véritable de la législation contestée. Cette 
analyse consiste dans une recherche sur la nature véri-
table de la loi en question afin d’identifier la matière 
sur laquelle elle porte essentiellement. Si le caractère 
véritable de la législation contestée peut se rattacher à 
une matière relevant de la compétence de la législature 
qui l’a adoptée, les tribunaux la déclareront intra vires. 
Cependant, s’il est plus juste d’affirmer qu’elle porte sur 
une matière qui échappe à la compétence de cette légis-
lature, la constatation de cette atteinte au partage des 
pouvoirs entraînera l’invalidation de la loi. Cette ana-
lyse a pour corollaire qu’une législation dont le caractère 
véritable relève de la compétence du législateur qui l’a 
adoptée pourra, au moins dans une certaine mesure, tou-
cher des matières qui ne sont pas de sa compétence sans 
nécessairement toucher sa validité constitutionnelle. À 
ce stade de l’analyse, l’objectif dominant de la législation 


found that the challenged provisions of the Insurance 
Act were valid provincial legislation related to the prov-
ince’s property and civil rights power under s. 92(13) of 
the Constitution Act, 1867. He also found that the doc-
trine of interjurisdictional immunity was inapplicable 
because the promotion of authorized insurance was not 
at the core of banking, and that the doctrine of federal 
paramountcy was inapplicable because there was no 
operational conflict between the federal and provincial 
legislation. The Court of Appeal upheld the decision.


 Held: The appeal should be dismissed.


 Per McLachlin C.J. and Binnie, LeBel, Fish, Abella 
and Charron JJ.: The Insurance Act and its associated 
regulations apply to the banks’ promotion of insurance. 
The fact that Parliament allows a bank to enter into a 
provincially regulated line of business such as insur-
ance cannot, by federal statute, unilaterally broaden the 
scope of an exclusive federal legislative power granted 
by the Constitution Act, 1867. When promoting insur-
ance, the banks are participating in the business of 
insurance and only secondarily furthering the security 
of their loan portfolios. The banks’ claim to interjuris-
dictional immunity must therefore be rejected, and they 
have to comply with both federal and provincial laws 
because the paramountcy doctrine is not engaged in 
this case. [4]


 The resolution of a case involving the constitution-
ality of legislation in relation to the division of powers 
must begin with an analysis of the pith and substance of 
the impugned legislation. This analysis consists of an 
inquiry into the true nature of the law in question for 
the purpose of identifying the matter to which it essen-
tially relates. If the pith and substance of the impugned 
legislation can be related to a matter that falls within the 
jurisdiction of the legislature that enacted it, the courts 
will declare it intra vires. If, however, the legislation 
can more properly be said to relate to a matter that is 
outside the jurisdiction of that legislature, it will be held 
to be invalid owing to this violation of the division of 
powers. The corollary to this analysis is that legislation 
whose pith and substance falls within the jurisdiction of 
the legislature that enacted it may, at least to a certain 
extent, affect matters beyond the legislature’s jurisdic-
tion without necessarily being unconstitutional. At this 
stage of the analysis, the dominant purpose of the legis-
lation is still decisive. Merely incidental effects will not 
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demeure déterminant. De simples effets accessoires ne 
rendent pas inconstitutionnelle une loi par ailleurs intra 
vires. La doctrine du caractère véritable repose sur la 
reconnaissance de l’impossibilité pratique qu’une légis-
lature exerce efficacement sa compétence sur un sujet 
sans que son intervention ne touche incidemment à des 
matières relevant de la compétence de l’autre ordre de 
gouvernement. Par ailleurs, certaines matières sont, par 
leur nature même, impossibles à classer dans un seul titre 
de compétence : elles peuvent avoir à la fois une facette 
provinciale et une autre fédérale. La théorie du double 
aspect, qui trouve son application à l’occasion de l’ana-
lyse du caractère véritable de la législation, assure le res-
pect des politiques mises en œuvre par les législateurs 
élus des deux ordres de gouvernement. La théorie du 
double aspect reconnaît que le Parlement et les législatu-
res provinciales peuvent adopter des lois valables sur un 
même sujet, à partir des perspectives selon lesquelles on 
les considère, c’est-à-dire selon les aspects variés de la 
matière discutée. Dans certaines circonstances toutefois, 
les compétences d’un ordre de gouvernement doivent être 
protégées contre les empiétements, même accessoires, de 
l’autre ordre de gouvernement. À cette fin, les tribunaux 
ont développé les doctrines de l’exclusivité des compé-
tences et de la prépondérance fédérale. [25-32]


 La doctrine de l’exclusivité des compétences reconnaît 
que notre Constitution repose sur les pouvoirs exclusifs, 
et non parallèles, répartis entre les deux ordres de gou-
vernement, encore que notre réalité constitutionnelle sus-
cite inévitablement une interaction de ces pouvoirs. Cette 
doctrine n’a qu’une application restreinte dans des limi-
tes qui lui sont propres. Une application extensive de la 
doctrine serait contraire au fédéralisme souple que visent 
à promouvoir les doctrines constitutionnelles du carac-
tère véritable, du double aspect et de la prépondérance 
fédérale. Ces doctrines se sont révélées les plus confor-
mes aux conceptions modernes du fédéralisme cana-
dien, qui reconnaissent les inévitables chevauchements 
de compétences. L’exclusivité des compétences devrait, 
en général, être limitée aux situations déjà traitées dans 
la jurisprudence. Concrètement, cela signifie qu’elle ne 
sera principalement destinée qu’aux chefs de compé-
tence qui concernent les choses, personnes ou entrepri-
ses fédérales, ou encore qu’aux cas où son application 
a déjà été jugée absolument nécessaire pour permettre 
au Parlement ou à une législature provinciale de réaliser 
l’objectif pour lequel la compétence législative exclusive 
a été attribuée, selon ce qui ressort du partage consti-
tutionnel des compétences dans son ensemble, ou qu’à 
ce qui est absolument nécessaire pour permettre à une 
entreprise d’accomplir son mandat dans ce qui constitue 
justement sa spécificité fédérale (ou provinciale). Si en 
théorie l’examen de l’exclusivité des compétences peut 
être entrepris une fois achevée l’analyse du caractère 


disturb the constitutionality of an otherwise intra vires 
law. The pith and substance doctrine is founded on the 
recognition that it is in practice impossible for a legisla-
ture to exercise its jurisdiction over a matter effectively 
without incidentally affecting matters within the juris-
diction of another level of government. Also, some mat-
ters are by their very nature impossible to categorize 
under a single head of power: they may have both pro-
vincial and federal aspects. The double aspect doctrine, 
which applies in the course of a pith and substance anal-
ysis, ensures that the policies of the elected legislators 
of both levels of government are respected. The double 
aspect doctrine recognizes that both Parliament and 
the provincial legislatures can adopt valid legislation 
on a single subject depending on the perspective from 
which the legislation is considered, that is, depending 
on the various aspects of the matter in question. In cer-
tain circumstances, however, the powers of one level of 
government must be protected against intrusions, even 
incidental ones, by the other level. For this purpose, the 
courts have developed the doctrines of interjurisdic-
tional immunity and federal paramountcy. [25-32]


 The doctrine of interjurisdictional immunity rec-
ognizes that our Constitution is based on an allocation 
of exclusive powers to both levels of government, not 
concurrent powers, although these powers are bound to 
interact in the realities of the life of our Constitution. 
It is a doctrine of limited application which should be 
restricted to its proper limit. A broad use of the doc-
trine would be inconsistent with the flexible federalism 
that the constitutional doctrines of pith and substance, 
double aspect and federal paramountcy are designed 
to promote. It is these doctrines that have proved to be 
most consistent with contemporary views of Canadian 
federalism, which recognize that overlapping powers 
are unavoidable. Interjurisdictional immunity should 
in general be reserved for situations already covered 
by precedent. This means, in practice, that it will be 
largely reserved for those heads of power that deal with 
federal things, persons or undertakings, or where in 
the past its application has been considered absolutely 
indispensable or necessary to enable Parliament or a 
provincial legislature to achieve the purpose for which 
exclusive legislative jurisdiction was conferred, as dis-
cerned from the constitutional division of powers as 
a whole, or what is absolutely indispensable or neces-
sary to enable an undertaking to carry out its mandate 
in what makes it specifically of federal (or provincial) 
jurisdiction. While in theory a consideration of inter-
jurisdictional immunity is apt for consideration after 
the pith and substance analysis, in practice the absence 
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véritable, en pratique, l’absence de décisions antérieures 
préconisant son application à l’objet du litige justifiera en 
général le tribunal de passer directement à l’examen de la 
prépondérance fédérale. [32-33] [42] [77-78]


 Même dans les cas où la doctrine de l’exclusivité 
des compétences peut être utilisée, il faut examiner la 
mesure de l’empiétement sur le contenu essentiel de 
la compétence de l’autre ordre de gouvernement. Pour 
faire intervenir l’application de l’exclusivité, il ne suffit 
pas que la législation provinciale touche simplement la 
spécificité fédérale d’un sujet ou d’un objet fédéral. La 
différence entre la notion de « toucher » et celle d’« en-
traver » réside dans le fait que la première ne suppose pas 
de conséquences fâcheuses, contrairement à la seconde. 
En l’absence d’une entrave, la doctrine de l’exclusivité 
des compétences ne s’applique pas. C’est lorsque l’effet 
préjudiciable d’une loi adoptée par un ordre de gouver-
nement s’intensifie en passant de toucher à entraver que 
le contenu essentiel de la compétence de l’autre ordre 
de gouvernement, ou l’élément vital ou essentiel d’une 
entreprise établie par lui, est menacé, et pas avant. [48-
49]


 Selon la doctrine de la prépondérance fédérale, lors-
que les effets d’une législation provinciale sont incom-
patibles avec une législation fédérale, la législation 
fédérale doit prévaloir et la législation provinciale être 
déclarée inopérante dans la mesure de l’incompatibilité. 
La doctrine s’applique non seulement dans les cas où la 
législature provinciale a légiféré en vertu de son pouvoir 
accessoire d’empiéter dans un domaine de compétence 
fédérale, mais aussi dans les situations où la législature 
provinciale agit dans le cadre de ses compétences prin-
cipales, et le Parlement fédéral en vertu de ses pouvoirs 
accessoires. Pour déclencher l’application de cette doc-
trine, il revient à la partie qui invoque la doctrine de la 
prépondérance fédérale de démontrer une incompatibi-
lité réelle entre les législations provinciale et fédérale, en 
établissant, soit qu’il est impossible de se conformer aux 
deux législations, soit que l’application de la loi provin-
ciale empêcherait la réalisation du but de la législation 
fédérale. [69-70] [75]


 En l’espèce, le caractère véritable de l’Insurance Act 
de l’Alberta a trait à la propriété et aux droits civils dans 
la province en vertu du par. 92(13) de la Loi constitution-
nelle de 1867, et cette loi est une loi provinciale valide. 
Le simple fait que les banques se livrent maintenant à la 
promotion d’assurance ne modifie en rien la nature essen-
tielle de l’activité d’assurance, qui demeure une matière 
relevant généralement de la compétence provinciale. [80-
81]


 Les banques n’ont pas démontré que l’assurance 
crédit fait partie du contenu minimum élémentaire et 


of prior case law favouring its application to the subject 
matter at hand will generally justify a court proceeding 
directly to the consideration of federal paramountcy. 
[32-33] [42] [77-78]


 Even in situations where the doctrine of interjuris-
dictional immunity is properly available, the level of 
the intrusion on the core of the power of the other level 
of government must be considered. To trigger the appli-
cation of the immunity, it is not enough for the pro-
vincial legislation simply to affect that which makes a 
federal subject or object of rights specifically of fed-
eral jurisdiction. The difference between “affects” and 
“impairs” is that the former does not imply any adverse 
consequence whereas the latter does. In the absence 
of impairment, interjurisdictional immunity does not 
apply. It is when the adverse impact of a law adopted 
by one level of government increases in severity from 
affecting to impairing that the core competence of the 
other level of government or the vital or essential part 
of an undertaking it duly constitutes is placed in jeop-
ardy, and not before. [48-49]


 According to the doctrine of federal paramountcy, 
when the operational effects of provincial legislation 
are incompatible with federal legislation, the federal 
legislation must prevail and the provincial legislation 
is rendered inoperative to the extent of the incompat-
ibility. The doctrine applies not only to cases in which 
the provincial legislature has legislated pursuant to its 
ancillary power to trench on an area of federal jurisdic-
tion, but also to situations in which the provincial leg-
islature acts within its primary powers, and Parliament 
pursuant to its ancillary powers. In order to trigger the 
application of the doctrine, the onus is on the party rely-
ing on the doctrine of federal paramountcy to demon-
strate that the federal and provincial laws are in fact 
incompatible by establishing either that it is impossible 
to comply with both laws or that to apply the provincial 
law would frustrate the purpose of the federal law. [69-
70] [75]


 In the instant case, the pith and substance of the 
Alberta Insurance Act relates to property and civil rights 
in the province under s. 92(13) of the Constitution Act, 
1867, and is a valid provincial law. The mere fact that 
the banks now participate in the promotion of insur-
ance does not change the essential nature of the insur-
ance activity, which remains a matter generally falling 
within provincial jurisdiction. [80-81]


 The banks did not demonstrate that credit-related 
insurance is part of the basic, minimum and unassailable 
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irréductible de la compétence sur les banques. Alors que 
les opérations bancaires comprennent certainement la 
protection des prêts par l’obtention d’une garantie suffi-
sante, une banque ne se livre pas à une activité vitale ou 
essentielle à l’entreprise bancaire en faisant la promotion 
d’assurance facultative. Il existe une différence entre le 
fait d’exiger une garantie (une activité bancaire) et celui 
de promouvoir l’achat d’un certain type de produit qui 
pourrait ensuite être utilisé comme garantie. La démar-
cation tranchée que les banques cherchent à obtenir entre 
les règlements fédéraux et provinciaux risque non seule-
ment de créer un vide juridique mais de priver les légis-
lateurs des deux ordres de gouvernement de la souplesse 
nécessaire pour qu’ils s’acquittent de leurs responsabili-
tés respectives. De plus, si le par. 416(1) de la Loi sur les 
banques autorise les entreprises bancaires à mener cer-
taines activités d’assurance, il reconnaît que l’assurance 
constitue un commerce distinct des opérations bancaires. 
Les banques elles-mêmes ne considèrent pas l’assurance 
comme un élément vital de leur activité d’octroi de crédit 
puisque, à l’exception des hypothèques visées par l’art. 
418, la conclusion du prêt ne dépend pas, en pratique, 
de l’obtention d’une assurance. Les banques ne peuvent 
donc pas être soustraites à l’application de l’Insurance 
Act en vertu de la doctrine de l’exclusivité des compéten-
ces. [85-86] [89-92]


 La doctrine de la prépondérance des lois fédérales 
est aussi inapplicable parce que ni l’incompatibilité 
d’application ni l’entrave à la réalisation de l’objectif 
fédéral n’ont été établies. Depuis l’an 2000, les ban-
ques font la promotion d’assurance en Alberta tout en 
respectant à la fois la Loi sur les banques fédérale et 
l’Insurance Act provinciale. Il ne s’agit pas d’un cas où 
la loi provinciale interdit ce que la loi fédérale permet. 
La disposition législative fédérale est permissive mais 
non exhaustive, et le respect de la loi provinciale par les 
banques n’entrave pas la réalisation de l’objectif fédéral 
mais la favorise. [4] [98-100] [103]


 Le juge Bastarache : Les contestations judiciaires 
de nature constitutionnelle devraient toutes suivre le 
même modèle. Premièrement, il faut examiner le carac-
tère véritable des dispositions législatives provincia-
les et fédérales pour s’assurer qu’elles ont toutes été 
validement adoptées et pour déterminer la nature du 
chevauchement qui existe entre elles, le cas échéant. 
Deuxièmement, il faut trancher la question de l’appli-
cabilité de la loi provinciale à l’entreprise ou la matière 
fédérale en cause en se fondant sur la doctrine de l’ex-
clusivité des compétences. Troisièmement, ce n’est que 
si la loi provinciale et la loi fédérale ont toutes deux 
été déclarées valides, et que si la loi provinciale a été 
jugée applicable à la matière fédérale en question, que 
l’on doit comparer les deux lois afin de déterminer si le  


content of the banking power. While banking certainly 
includes the securing of loans by appropriate collateral, 
a bank in promoting optional insurance is not engaged in 
an activity vital or essential to banking. There is a dif-
ference between requiring collateral (a banking activity) 
and promoting the acquisition of a certain type of product 
that could then be used as collateral. The rigid demarca-
tion sought by the banks between federal and provin-
cial regulations would not only risk a legal vacuum, but 
also deny to lawmakers at both levels of government the 
flexibility to carry out their respective responsibilities. 
Furthermore, while s. 416(1) of the Bank Act allows bank 
corporations to engage in some insurance activities, it 
recognizes insurance as a business separate from bank-
ing. The banks themselves do not consider the insurance 
to be vital to their credit granting since apart from s. 418 
mortgages, the loan agreement is not, in practice, made 
contingent on obtaining insurance. The bank cannot 
therefore be protected from operation of the Insurance 
Act by virtue of the doctrine of interjurisdictional immu-
nity. [85-86] [89-92]


 The doctrine of federal paramountcy is also inap-
plicable because neither operational incompatibility 
nor the frustration of a federal purpose have been made 
out. Since 2000, the banks have been promoting insur-
ance in Alberta while complying with both the federal 
Bank Act and the provincial Insurance Act. This is not 
a case where the provincial law prohibits what the fed-
eral law permits. The federal legislation is permissive 
not exhaustive, and compliance by the banks with the 
provincial law complements, not frustrates, the federal 
purpose. [4] [98-100] [103]


 Per Bastarache J.: All constitutional legal chal-
lenges to legislation should follow the same approach. 
First, the pith and substance of the provincial law and 
the federal law should be examined to ensure that they 
are both validly enacted laws and to determine the 
nature of the overlap, if any, between them. Second, the 
applicability of the provincial law to the federal under-
taking or matter in question must be resolved with ref-
erence to the doctrine of interjurisdictional immunity. 
Third, only if both the provincial law and the federal 
law have been found to be valid pieces of legislation, 
and only if the provincial law is found to be applica-
ble to the federal matter in question, then both statutes 
must be compared to determine whether the overlap 
between them constitutes a conflict sufficient to trigger 
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chevauchement qui existe entre elles constitue un conflit 
suffisamment grave pour entraîner l’application de la 
doctrine de la prépondérance fédérale. [112]


 L’Insurance Act est manifestement une loi dont le 
caractère véritable se rapporte à la réglementation du 
commerce de l’assurance dans la province, et les dispo-
sitions particulières en cause portent sur la délivrance 
de permis aux fournisseurs, promoteurs et agents d’as-
surance, et sur la réglementation de leurs activités. La 
loi provinciale s’applique à toutes les personnes qui 
fournissent des services d’assurance ou qui en font la 
promotion, y compris les banques. Il s’agit donc d’une 
disposition d’application générale valide édictée en 
vertu de la compétence législative provinciale sur la 
propriété et les droits civils dans la province conférée 
par le par. 92(13) de la Loi constitutionnelle de 1867. 
Pour ce qui est de la validité des modifications appor-
tées en 1991 à la Loi sur les banques, les parties ne l’ont 
pas contestée. [116-117]


 En l’espèce, le chef de compétence fédérale en cause 
est la compétence sur « les banques » conférée par le par. 
91(15) de la Loi constitutionnelle de 1867. Si la réception 
de dépôts, l’octroi de crédit sous forme de prêts et la prise 
de sûretés à l’égard de ces prêts constituent les éléments 
essentiels des opérations bancaires, la promotion d’assu-
rance autorisée ne fait manifestement pas partie de ces 
éléments parce qu’elle n’est pas essentielle au fonctionne-
ment des banques. L’assurance ne peut jamais constituer 
une sûreté; elle constitue plutôt un élément accessoire à 
l’octroi d’un prêt bancaire. L’assurance dont on fait la pro-
motion est facultative et peut être annulée en tout temps. 
En adoptant les modifications à la Loi sur les banques, le 
Parlement voulait que les banques se livrent à la promo-
tion d’assurance non pas à la faveur d’un élargissement du 
contenu essentiel de la compétence sur les banques, mais 
plutôt à titre d’exception limitée à l’interdiction géné-
rale visant la promotion de certains types d’assurance. 
Le Parlement a ainsi établi une nette distinction entre le 
commerce des banques et celui de l’assurance. Puisque 
la promotion d’assurance ne fait pas partie du contenu 
essentiel des opérations bancaires, l’Insurance Act ne 
touche pas ce contenu essentiel d’une façon importante. 
Par conséquent, l’exclusivité ne joue pas dans les circons-
tances. [118-123]


 La doctrine de la prépondérance fédérale ne s’applique 
pas en l’espèce puisqu’il n’y a pas de conflit entre la loi 
provinciale et la loi fédérale. L’interaction entre les deux 
régimes législatifs est une affaire d’harmonie et de com-
plémentarité plutôt que d’entrave à l’objectif législatif du 
Parlement. Les modifications apportées à la Loi sur les 
banques et à ses règlements visaient à permettre aux ban-
ques de se livrer à la promotion de produits d’assurance  


the application of the doctrine of federal paramountcy.  
[112]


 The Insurance Act is clearly a law in pith and sub-
stance about the regulation of the insurance indus-
try within the province, and the particular provisions 
at issue are concerned with the licensing and regula-
tion of insurance providers, promoters and agents. The 
provincial law applies to all persons providing or pro-
moting insurance services, including banks. It is there-
fore valid legislation of general application enacted 
under the provincial legislative authority over property 
and civil rights in the province under s. 92(13) of the 
Constitution Act, 1867. As for the validity of the 1991 
amendments to the Bank Act, they were not challenged 
by the parties. [116-117]


 The federal head of power in issue here is “banking” 
under s. 91(15) of the Constitution Act, 1867. While 
deposit taking, credit granting in the form of loans 
and the taking of security for those loans are core ele-
ments of banking, clearly, the promotion of authorized 
insurance does not fall within that core because it is 
not essential to the function of banking. Insurance can 
never be security; it is rather the collateral created in 
relation to the granting of a bank loan. The insurance 
promoted is optional and can be cancelled at any time. 
In enacting the amendments to the Bank Act, Parliament 
intended banks to promote insurance, not as an expan-
sion of the core of the banking power, but rather as a 
limited exception to the general prohibition against the 
promotion of certain lines of insurance. Parliament 
thereby drew a clear distinction between the business 
of banking and the business of insurance. Since the pro-
motion of insurance does not come within the core of 
banking, the Insurance Act is not affecting that core in 
any important way. Therefore, no immunity arises in 
the circumstances. [118-123]


 The doctrine of paramountcy does not apply in this 
case as there is no conflict between the provincial law 
and the federal law. The interaction between the two 
statutory schemes is one of harmony and complemen-
tarity, rather than frustration of Parliament’s legislative 
purpose. The aim of the amendments to the Bank Act 
and the associated regulations was to permit the banks 
to engage in the promotion of authorized insurance  


20
07


 C
S


C
 2


2 
(C


an
LI


I)







10 [2007] 2 S.C.R.can. western bank� v. alberta


autorisée et à préciser les types de produits dont on pou-
vait valablement faire la promotion, et non à énoncer la 
manière précise dont la promotion d’assurance allait être 
régie et réglementée. À l’inverse, la loi provinciale visait 
à mettre en place un mécanisme de réglementation appli-
cable à la promotion d’assurance, et non à exercer un 
contrôle sur les types d’assurance dont les banques peu-
vent faire la promotion, ou sur la mesure dans laquelle 
elles peuvent le faire, respectant ainsi l’intégrité de l’ob-
jectif poursuivi par le Parlement. [124] [128]
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products and to spell out the types of products which 
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D.L.R. (4th) 523, [2005] 6 W.W.R. 226, 18 C.C.L.I. 
(4th) 161, [2005] A.J. No. 21 (QL), 2005 ABCA 12, 
qui a confirmé une décision du juge Slatter (2003), 
21 Alta. L.R. (4th) 22, 343 A.R. 89, [2004] 5 W.W.R. 
108, 4 C.C.L.I. (4th) 59, [2003] A.J. No. 1166 (QL), 
2003 ABQB 795. Pourvoi rejeté.


 Neil Finkelstein, Jeffrey W. Galway et Catherine 
Beagan Flood, pour les appelantes.


 Robert J. Normey, L. Christine Enns et Nick 
Parker, pour l’intimée.


 Peter M. Southey, pour l’intervenant le procu-
reur général du Canada.


 Robin K. Basu et Bay Ryley, pour l’intervenant 
le procureur général de l’Ontario.


 Alain Gingras, pour l’intervenant le procureur 
général du Québec.


 John G. Furey, pour l’intervenant le procureur 
général du Nouveau-Brunswick.


 Sarah Macdonald, pour l’intervenant le procu-
reur général de la Colombie-Britannique.


 Thomson Irvine et James Hall, pour l’interve-
nant le procureur général de la Saskatchewan.


 Katharine L. Hurlburt et Dale Gibson, pour 
l’intervenante Alberta Insurance Council.


 David Stratas et Sara Gelgor pour l’interve-
nante l’Association des conseillers en finance du 
Canada.


 Terrence J. O’Sullivan et M. Paul Michell, pour 
les intervenantes Compagnie d’Assurance-Vie AIG 
du Canada et autres.


 Version française du jugement de la juge en chef 
McLachlin et des juges Binnie, LeBel, Fish, Abella 
et Charron rendu par


les juges binnie et lebel —


I. Introduction


 Les rédacteurs de la Loi constitutionnelle de 
1867 ont dû penser que le contenu de la compétence 


D.L.R. (4th) 523, [2005] 6 W.W.R. 226, 18 C.C.L.I. 
(4th) 161, [2005] A.J. No. 21 (QL), 2005 ABCA 12, 
affirming a decision of Slatter J. (2003), 21 Alta. 
L.R. (4th) 22, 343 A.R. 89, [2004] 5 W.W.R. 108, 4 
C.C.L.I. (4th) 59, [2003] A.J. No. 1166 (QL), 2003 
ABQB 795. Appeal dismissed.


 Neil Finkelstein, Jeffrey W. Galway and 
Catherine Beagan Flood, for the appellants.


 Robert J. Normey, L. Christine Enns and Nick 
Parker, for the respondent.


 Peter M. Southey, for the intervener the Attorney 
General of Canada.


 Robin K. Basu and Bay Ryley, for the intervener 
the Attorney General of Ontario.


 Alain Gingras, for the intervener the Attorney 
General of Quebec.


 John G. Furey, for the intervener the Attorney 
General of New Brunswick.


 Sarah Macdonald, for the intervener the 
Attorney General of British Columbia.


 Thomson Irvine and James Hall, for the inter-
vener the Attorney General for Saskatchewan.


 Katharine L. Hurlburt and Dale Gibson, for the 
intervener the Alberta Insurance Council.


 David Stratas and Sara Gelgor for the intervener 
the Financial Advisors Association of Canada.


 Terrence J. O’Sullivan and M. Paul Michell, for 
the interveners AIG Life Insurance Company of 
Canada et al.


 The judgment of McLachlin C.J. and Binnie, 
LeBel, Fish, Abella and Charron JJ. was delivered 
by


binnie and lebel JJ. —


I. Introduction


1  The framers of the Constitution Act, 1867 must 
have thought that the content of the federal power 
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fédérale sur « [l]es banques, l’incorporation des ban-
ques et l’émission du papier-monnaie » (par. 91(15)) 
était suffisamment clair. Selon une jurisprudence 
ancienne, les opérations bancaires englobent plus 
ou moins ce qui [TRADUCTION] « entre dans l’en-
treprise légitime d’un banquier » (Tennant c. Union 
Bank of Canada, [1894] A.C. 31 (C.P.), p. 46). Les 
activités des banquiers, de nos jours, ne se limitent 
pas à celles auxquelles se livraient leurs prédéces-
seurs au dix-neuvième siècle. Au cours des dernières 
années, ils ont convaincu le Parlement de leur donner 
accès à des secteurs d’activités qui leur étaient autre-
fois fermés, comme la promotion (mais non la sous-
cription) de certaines assurances. De façon plus 
générale, les distinctions entre les [TRADUCTION] 
« quatre piliers » traditionnels du secteur canadien 
des services financiers, qui se divisaient jadis nette-
ment en banques, sociétés de fiducie, sociétés d’as-
surances et maisons de courtage de valeurs, les pre-
mières étant assujetties à la réglementation fédérale 
et les trois dernières à celle des provinces, se sont 
d’ailleurs estompées.


2 La question qui se pose dans le présent pour-
voi concerne la mesure dans laquelle les banques, 
en tant qu’institutions financières régies par le droit 
fédéral, doivent respecter les lois provinciales régle-
mentant la promotion et la vente d’assurance. Plus 
particulièrement, nous sommes appelés à décider 
si et dans quelle mesure les règles de surveillance 
des pratiques du marché visant la protection du 
consommateur contenues dans la loi de l’Alberta 
intitulée Insurance Act, R.S.A. 2000, ch. I-3, s’ap-
pliquent à la promotion par les banques d’assurance 
liée au crédit maintenant permise en vertu de la Loi 
sur les banques, L.C. 1991, ch. 46, modifiée.


3 Les banques appelantes affirment que la régle-
mentation provinciale sur les assurances touche 
au cœur même de l’essence des banques, à savoir 
l’amélioration de la sécurité des portefeuilles 
de prêts. Comme l’a dit l’avocat des appelantes, 
[TRADUCTION] « la principale raison d’être de cette 
assurance, si liée à l’octroi de prêts par les ban-
ques, est la garantie accessoire des prêts consen-
tis par celles-ci » (transcription, p. 23) et une 
telle promotion, par conséquent, [TRADUCTION] 
« constitue un aspect fondamental des activités 


over “Banking, Incorporation of Banks, and the 
Issue of Paper Money” (s. 91(15)) was tolerably clear. 
Banking, according to one early authority, is more 
or less what “com[es] within the legitimate business 
of a banker” (Tennant v. Union Bank of Canada, 
[1894] A.C. 31 (P.C.), at p. 46). Bankers today are 
not limited in their activities to the activities their 
predecessors pursued in the nineteenth century. In 
recent years, they have persuaded Parliament to 
open the door to lines of business formerly closed 
to them, such as the promotion (though not under-
writing) of certain lines of insurance. Indeed, more 
generally, there has been a blurring of the tradi-
tional “four pillars” of the Canadian financial serv-
ices industry, which formerly were neatly divided 
into banks, trust companies, insurance companies, 
and security dealers, the first under federal regula-
tion and the last three regulated by the provinces.


 The question that arises on this appeal is the 
extent to which banks, as federally regulated finan-
cial institutions, must comply with provincial laws 
regulating the promotion and sale of insurance. 
Specifically, we are required to consider whether 
and to what extent the market conduct rules enacted 
for consumer protection in Alberta’s Insurance Act, 
R.S.A. 2000, c. I-3, govern the promotion of credit-
related insurance by banks as now permitted under 
the Bank Act, S.C. 1991, c. 46, as amended.


 The appellant banks say that the provincial insur-
ance regulations strike at the core of what banking 
is all about, namely enhancing the security of loan 
portfolios. As the appellants’ counsel puts it, “the 
primary character of this insurance, tied as it is to 
the provision of loans by banks of their own loans, 
is security collateral for bank loans” (transcript, at 
p. 23) and such promotion therefore “lies at the core 
of what the bank does, lend money and take secu-
rity” (transcript, at p. 11). Further, “the lending of 
money and the promotion of security are intimately 
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des banques, qui consistent à prêter de l’argent et 
à prendre des garanties » (transcription, p. 11). En 
outre, [TRADUCTION] « le prêt d’argent et l’amélio-
ration de la sécurité sont étroitement interreliés et 
sont tous deux des éléments du contenu essentiel des 
opérations bancaires » (transcription, p. 13). Selon 
les appelantes, on ne saurait permettre que cette 
réglementation agisse sur un élément aussi essen-
tiel de leur entreprise bancaire. Subsidiairement, 
les appelantes plaident qu’il existe un conflit d’ap-
plication entre la réglementation provinciale et la 
Loi sur les banques et ses règlements, et que l’ap-
plication de la loi provinciale entraverait la réalisa-
tion de l’objectif du Parlement.


 Nous sommes d’accord avec les tribunaux de 
l’Alberta qui ont conclu qu’il faut rejeter la demande 
des appelantes fondée sur la doctrine de l’exclusivité 
des compétences. Le fait que le Parlement permette 
aux banques d’avoir accès à un secteur d’activités 
régi par le droit provincial comme les assurances 
ne peut, par le jeu d’une loi fédérale, élargir uni-
latéralement la portée de la compétence législative 
exclusive accordée par la Loi constitutionnelle de 
1867. Lorsqu’elles font de la promotion d’assurance, 
les banques se livrent au commerce de l’assurance, 
et comme la preuve l’a clairement établi, ce n’est 
qu’accessoirement qu’elles améliorent la sécurité 
de leurs portefeuilles de prêts. Certes, cela signifie 
que les banques doivent respecter à la fois les lois 
fédérales et provinciales, mais lorsque des entités 
régies par le droit fédéral participent à des activités 
réglementées par les lois provinciales, il en résulte 
forcément un certain chevauchement de compéten-
ces. Néanmoins, la règle de la prépondérance n’en-
tre pas en jeu. En l’absence de conflit avec une loi 
fédérale valide, les textes législatifs provinciaux 
valides s’appliquent. Il n’existe en l’espèce aucun 
conflit d’application. Le respect des lois provincia-
les sur l’assurance par les banques n’entrave pas la 
réalisation de l’objectif du Parlement mais la favo-
rise. À l’égard des deux volets de l’argumentation 
des appelantes, le pourvoi doit être rejeté.


II. Les faits


 Les modifications apportées à la Loi sur les ban-
ques en 1991 ont permis aux banques de se lancer 


tied together and together go to the core of bank-
ing” (transcript, at p. 13). The regulations cannot, 
the appellants say, be allowed to affect such a vital 
part of their banking undertaking. Alternatively, 
the appellants argue, the provincial regulations are 
in operational conflict with the Bank Act and its 
regulations, and the application of the provincial 
law would frustrate Parliament’s purpose.


4  We agree with the conclusion of the courts in 
Alberta that the appellants’ claim to interjurisdic-
tional immunity should be rejected. The fact that 
Parliament allows a bank to enter into a provin-
cially regulated line of business such as insurance 
cannot, by federal statute, unilaterally broaden the 
scope of the exclusive legislative power granted by 
the Constitution Act, 1867. When promoting insur-
ance, the banks are participating in the business 
of insurance and only secondarily furthering the 
security of their loan portfolios, as the evidentiary 
record clearly established. This means, it is true, 
that banks will have to comply with both federal 
and provincial laws, but when federally regulated 
entities take part in provincially regulated activities 
there will inevitably result a measure of jurisdic-
tional overlap. Nevertheless, the paramountcy doc-
trine is not engaged. Absent conflict with a valid 
federal law, valid provincial legislation will apply. 
Here there is no operational conflict. Compliance 
by the banks with provincial insurance laws will 
complement, not frustrate, the federal purpose. 
On both branches of the appellants’ argument, the 
appeal should be dismissed.


II. Facts


5  Revisions to the Bank Act in 1991 permitted 
banks to engage in the promotion of certain types 
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dans la promotion de certains types d’assurances, 
une activité dont elles avaient depuis toujours été 
exclues. Dans une brochure d’information destinée 
aux consommateurs intitulée Guide des services 
financiers canadiens : Votre guide des produits et 
services financiers (1999), l’Association des ban-
quiers canadiens a décrit ainsi cette évolution :


Jusqu’au milieu du 20e siècle, les banques avaient pour 
premier mandat d’agir comme intermédiaire financier, 
en recueillant les dépôts des épargnants et en les met-
tant à la disposition des emprunteurs. Si leurs principa-
les activités demeurent toujours les dépôts et les prêts, 
les banques les ont élargies pour offrir des centaines de 
produits et de services différents à une clientèle variée. 
Parmi cet éventail, on trouve les comptes d’épargne et 
de chèques de base, les REER, les mandats bancaires, 
les services de change, les lettres de crédit, les prêts 
hypothécaires, la planification financière, les produits 
d’assurance comme l’assurance-vie des créanciers et les 
placements. [Je souligne; p. 5.]


6 Plus particulièrement, la Loi sur les banques 
et son Règlement sur le commerce de l’assurance 
(banques et sociétés de portefeuille bancaires), 
DORS/92-330 (« RCA »), autorisent maintenant les 
banques à faire la promotion, dans leurs succursa-
les, des huit types d’assurances (« assurance autori-
sée ») suivants :


 a) assurance carte de crédit ou de paiement : 
cette assurance couvre les dommages causés 
aux marchandises achetées par carte de crédit, y 
compris les véhicules loués;


 b) assurance-invalidité de crédit : l’assureur 
s’engage à rembourser la totalité ou une partie du 
prêt en cas d’invalidité du débiteur. Le bénéficiaire 
de la police est la banque. Le montant de l’assurance 
correspond habituellement à celui des paiements 
exigibles durant la période d’invalidité;


 c) assurance-vie de crédit : il s’agit d’une 
police d’assurance collective qui rembourse le prêt 
au décès du débiteur. Le bénéficiaire est la banque, 
et le montant de l’assurance correspond au solde 
courant du prêt, sous réserve des limites fixées par 
la police;


 d) assurance crédit en cas de perte d’emploi : 
l’assureur rembourse la totalité ou une partie de la 


of insurance, an activity from which, historically, 
they had been excluded. The Canadian Bankers 
Association chronicled this evolution in a con-
sumer information booklet entitled Your Guide 
to Financial Services: An overview of Canadian 
financial products and services (1999), as follows:


Up until the mid-20th century, the bank’s main function 
was to act as society’s “financial intermediary,” pooling 
the funds of savers through deposit-taking and making 
them available to borrowers. While their core services 
are still deposits and loans, banks have expanded to offer 
hundreds of different products and services to a diverse 
clientele. Offerings include basic savings and chequing 
accounts, RRSPs, money orders, foreign exchange, let-
ters of credit, mortgages, financial planning, insurance 
products such as creditor life insurance and investment 
products. [Emphasis added; p. 5.]


 Specifically, the Bank Act and its Insurance 
Business (Banks and Bank Holding Companies) 
Regulations, SOR/92-330 (“IBRs”), now authorize 
banks to promote at their branches eight kinds of 
insurance (“authorized insurance”) as follows:


 (a) credit or charge card-related insurance: this 
insurance covers damage to goods acquired with a 
credit card, including rented vehicles;


 (b) creditors’ disability insurance: the insurer 
will pay all or part of a bank loan if a borrower 
becomes disabled. The beneficiary of the policy is 
the bank. The amount of the insurance usually cor-
responds to the amount of the payments that fall 
due during the period of disability;


 (c) creditors’ life insurance: this is a group 
insurance policy which pays off the loan when the 
borrower dies. The beneficiary is the bank, and the 
amount of the insurance is the amount of the loan 
outstanding from time to time, subject to any limits 
in the policy;


 (d) creditors’ loss of employment insurance: the 
insurer pays all or part of the debt owed to the bank 
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dette envers la banque en cas de perte d’emploi du 
débiteur. Le bénéficiaire est la banque, et le mon-
tant de l’assurance correspond généralement à celui 
des paiements exigibles pendant que le débiteur est 
sans emploi;


 e) assurance crédit pour stocks de véhicules : 
l’assureur couvre les dommages causés aux véhicu-
les que les clients de la banque (habituellement des 
concessionnaires) ont en stock lorsque ces véhicules 
ont été financés par la banque et cédés en garantie 
du remboursement du prêt consenti par celle-ci;


 f) assurance crédit des exportateurs : l’assu-
reur protège l’exportateur contre le défaut de paie-
ment par l’acheteur des biens. Lorsque la banque 
finance l’entreprise de l’exportateur, l’assurance lui 
est généralement cédée en garantie du rembourse-
ment du prêt;


 g) assurance hypothèque : cette assurance pro-
tège la banque contre la défaillance d’un débiteur 
hypothécaire. Le bénéficiaire est la banque, et la 
somme payable en vertu de la police correspond au 
solde courant de l’hypothèque (habituellement le 
produit net après forclusion), et le risque assuré est 
la défaillance du débiteur hypothécaire;


 h) assurance voyage : l’assureur s’engage à 
compenser les pertes résultant de l’annulation de 
voyages, la perte de biens personnels pendant un 
voyage et la perte de bagages, ainsi qu’à rembour-
ser les dépenses médicales engagées pendant un 
voyage.


 La preuve démontre qu’une forte proportion des 
clients des banques achètent de l’assurance liée au 
crédit. Donc, même si l’achat est facultatif, il reste 
que la promotion d’assurance à titre de garantie 
peut, dans une certaine mesure, améliorer la sécu-
rité de l’ensemble des portefeuilles de prêts des 
banques. Le juge de première instance a accordé 
peu d’importance à cette incidence. Il a conclu que 
les banques exigent généralement une garantie suf-
fisante avant que le prêt soit consenti, et la déci-
sion d’accorder le crédit n’est pas modifiée par la 
suite si le débiteur décline l’offre d’assurance facul-
tative. Du point de vue de la banque, sa position est 


if the borrower becomes unemployed. The benefi-
ciary is the bank, and the amount of the insurance 
would generally be the amount of payments falling 
due while the borrower is unemployed;


 (e) creditors’ vehicle inventory insurance: the 
insurer covers damage to vehicles held as inven-
tory by customers of the bank (usually dealerships) 
where the vehicles have been financed by the bank 
and pledged as collateral for repayment of the bank 
loan;


 (f) export credit insurance: the insurer protects 
an exporter against non-payment by the purchaser 
of the goods. Where the bank has provided financ-
ing to the exporter’s business, the insurance will 
generally be assigned to the bank as collateral for 
the loan;


 (g) mortgage insurance: this insures the bank 
against default by one of its mortgagors. The ben-
eficiary of the policy is the bank, the amount pay-
able under the policy is the balance outstanding 
on the mortgage (usually the net after proceeds of 
foreclosure), and the insured risk is default by the 
mortgagor;


 (h) travel insurance: the insurer will pay losses 
arising from the cancellation of trips, the loss of 
personal property while on a trip, the loss of bag-
gage, as well as medical expenses incurred on a 
trip.


7  The evidence showed that a large percentage 
of the banks’ customers purchase credit-related 
insurance. Therefore, even though the purchase is 
optional, the fact is that promotion of insurance as 
collateral may to some extent increase the security 
of the banks’ overall loan portfolio. The trial judge 
considered this effect to be small. He found that 
banks generally insist on adequate collateral before 
the loan is made, and the decision to grant credit 
is not afterwards reconsidered if the borrower 
declines the offer of optional insurance. From the 
bank’s perspective, its position is already fully pro-
tected. The availability of yet more collateral in 
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déjà pleinement protégée. La possibilité d’obtenir 
encore plus de garantie sous la forme d’une assu-
rance achetée après coup revient donc, pour ainsi 
dire, à coiffer l’Olympe de la montagne Pelée.


8 Le juge de première instance a fait observer 
que de ces huit types de « produits » d’assurance, 
seules l’assurance hypothèque et l’assurance des 
exportateurs couvrent véritablement le risque de 
défaillance à l’égard du remboursement d’un prêt. 
L’assurance carte de crédit et l’assurance voyage, 
dont l’assurance individuelle contre les accidents, 
par contre, ne possèdent aucun lien significatif 
avec le montant d’un prêt contracté auprès d’une 
banque, et sont payables indépendamment de toute 
défaillance. Tout en reconnaissant que l’assurance 
contre l’invalidité, le décès ou la perte d’emploi 
d’un client améliore la sécurité du portefeuille de 
prêts de la banque, il a rappelé que le risque assuré 
n’est pas la défaillance à l’égard du remboursement 
du prêt mais l’invalidité, le décès ou la perte d’em-
ploi de l’assuré. La promotion de cette assurance, 
qui est entièrement facultative pour l’emprunteur, 
est assurée en misant sur la tranquillité d’esprit 
qu’elle apporte à l’emprunteur (et non à la banque). 
Lorsque le risque se concrétise, on demande géné-
ralement à l’assureur de verser le produit de l’assu-
rance directement à la banque, et ce, même si le prêt 
reste en règle et que la capacité de payer de l’assuré 
n’est pas mise en doute. Comme le juge de première 
instance l’a souligné, [TRADUCTION] « [s]’il est vrai 
que la suppression de l’obligation des banques de 
poursuivre les veuves et les orphelins peut amélio-
rer la relation banque-client, il est toutefois difficile 
d’apprécier l’importance de ce facteur » ((2003), 
343 A.R. 89, 2003 ABQB 795, par. 41).


9 Le juge de première instance a ajouté que la 
façon dont les banques font la promotion de l’assu-
rance varie quelque peu d’un produit à l’autre. Les 
polices d’assurances carte de crédit et voyage sont 
généralement vendues en tant que caractéristiques 
des cartes de crédit. La promotion de l’assurance 
hypothèque est faite au moment où les hypothè-
ques sont consenties (bien qu’elle soit obligatoire, 
selon l’art. 418 de la Loi sur les banques, dans le 
cas d’un prêt hypothécaire à proportion élevée 
excédant 75 pour 100 de la valeur de la résidence 


the form of after-acquired insurance may therefore 
simply pile Mount Pelion on Olympus.


 The trial judge noted that of these eight types of 
insurance “products” only mortgage insurance and 
export credit insurance actually insure against the 
risk of default in the payment of a loan. In contrast, 
credit-card related insurance and travel insurance, 
including personal accident insurance, have no sig-
nificant connection to the amount of a loan owed to 
a bank and are payable irrespective of any default. 
While he recognized that insurance against the 
risk of a customer’s disability or of loss of life or of 
employment enhances the safety of the bank’s loan 
portfolio, the risk insured against is not default on 
the payment of the loan but the insured’s disabil-
ity or loss of life or of employment. The insurance, 
which is entirely optional for the borrower, is pro-
moted on the basis of providing the borrower (not 
the bank) with peace of mind. The insurer will gen-
erally be required to pay the proceeds of the insur-
ance directly to the bank in the event the risk mate-
rializes, even if the loan remains in good standing 
and there is no question about the insured’s abil-
ity to pay. As the trial judge noted, “[r]emoving 
the necessity for the bank to pursue widows and 
orphans can undoubtedly improve the bank- 
customer relationship, although it is difficult to 
determine how big a factor this would be” ((2003), 
343 A.R. 89, 2003 ABQB 795, at para. 41).


 The trial judge added that the way in which 
banks promote insurance varies somewhat from 
product to product. Credit card and travel insurance 
coverage are generally sold as a feature of credit 
cards. Mortgage insurance is promoted in concert 
with the granting of mortgages (although it is man-
datory under s. 418 of the Bank Act in the case of a 
high-ratio mortgage worth more than 75 percent of 
the value of the mortgaged residence). The insur-
ance relating to a calamity in the life of a debtor 
(disability, unemployment and death) is sometimes 
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hypothéquée). La promotion de l’assurance rela-
tive à la survenance d’une catastrophe dans la vie 
du débiteur (invalidité, perte d’emploi et décès) 
se fait parfois au moment où le prêt est contracté, 
parfois d’une manière indépendante, par publipos-
tage direct ou par l’intermédiaire de télévendeurs. 
Si l’emprunteur répond par la négative à certaines 
questions sur sa santé, l’assurance est automatique-
ment approuvée dans le cadre d’une police collec-
tive.


 En l’an 2000, l’Alberta a apporté à son Insurance 
Act des modifications visant à assujettir les ban-
ques à charte fédérale au régime provincial de déli-
vrance de permis régissant la promotion des pro-
duits d’assurance. Selon l’art. 454, une banque qui 
désire faire de la promotion d’assurance doit obte-
nir un [TRADUCTION] « certificat restreint d’agent 
d’assurance ». Les banques sont ainsi devenues 
assujetties à la réglementation sur les normes du 
marché comme, par exemple, l’art. 486 qui exige  
la mise en place d’une procédure de formation, 
l’art. 500 qui vise les fausses déclarations concer-
nant les primes nivelées, et les art. 480 et 764 qui 
prévoient des sanctions en cas de non-respect de la 
loi et de mauvaise conduite. La loi habilite en outre 
le ministre provincial des Finances à prendre des 
règlements concernant la déontologie et les prati-
ques opérationnelles et commerciales des agents. Il 
s’agit de dispositions législatives visant la protec-
tion du consommateur.


 Dès l’entrée en vigueur de l’Insurance Act, les 
banques appelantes ont sollicité un jugement décla-
rant que la promotion d’assurance à laquelle elles 
se livrent entre dans la catégorie des opérations 
des « banques » énoncée au par. 91(15) de la Loi 
constitutionnelle de 1867, et que l’Insurance Act et 
ses règlements d’application sont constitutionnel-
lement inapplicables ou inopérants à l’égard de la 
promotion d’assurance par les banques.


III. Historique judiciaire


A. Cour du Banc de la Reine de l’Alberta (2003), 
343 A.R. 89, 2003 ABQB 795


 Le juge Slatter a fait observer que, sauf pour les 
hypothèques dont le montant excède 75 pour 100 


promoted at the time the loan is taken out but is 
also promoted quite independently by direct mail 
or through telemarketers. If the borrower answers 
certain health questions in the negative, the insur-
ance is automatically approved through a group 
policy.


10  In 2000, Alberta enacted changes to its Insurance 
Act purporting to make federally chartered banks 
subject to the provincial licensing scheme govern-
ing the promotion of insurance products. Under s. 
454, a bank wanting to promote insurance must 
obtain a “restricted insurance agent’s certificate of 
authority”. The banks thereby became subject to 
market standards regulation including, for exam-
ple, s. 486 that requires training procedures to be in 
place, s. 500 that targets misrepresentations about 
the levels of premiums, and ss. 480 and 764 that 
provide sanctions for non-compliance and improper 
market conduct. In addition, the statute empowers 
the provincial Minister of Finance to make regula-
tions respecting the ethical, operational and trade 
practices of agents. It is consumer protection legis-
lation.


11  Upon the coming into force of the Insurance 
Act, the appellant banks sought a declaration that 
their promotion of insurance is “banking” under s. 
91(15) of the Constitution Act, 1867 and that the 
Insurance Act and its associated regulations are 
constitutionally inapplicable and/or inoperative to 
the banks’ promotion of insurance.


III. Judicial History


A. Court of Queen’s Bench of Alberta (2003), 343 
A.R. 89, 2003 ABQB 795


12  Slatter J. noted that, except for mortgages for an 
amount in excess of 75 percent of the home value, 
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de la valeur de la résidence, l’achat d’assurance par 
un client de la banque est facultatif. Cet achat étant 
facultatif, il n’est sûrement pas considéré par la 
banque comme un élément vital et essentiel de son 
entreprise. Le juge de première instance a conclu, 
au regard de la preuve, que dans la majorité des 
cas où le prêt est remboursé par assurance, l’em-
prunteur aurait de toute façon été en mesure de 
procéder audit remboursement sans l’assurance. Le 
juge de première instance a tiré la conclusion de 
fait que [TRADUCTION] « l’incidence globale sur la 
valeur du portefeuille est de faible importance et ne 
constitue pas la principale raison pour laquelle les 
banques font la promotion d’assurance » (par. 48). 
Il a plutôt conclu ce qui suit :


 [TRADUCTION] Dans le présent dossier, il est clair 
que la raison première qui pousse les banques à vou-
loir faire la promotion d’assurance autorisée tient au fait 
qu’elles en tirent un bénéfice. La vente d’assurance ne 
représente ni plus ni moins qu’une autre gamme de pro-
duits. [par. 53]


13 Le juge Slatter a jugé que l’Insurance Act n’était 
pas, de par la doctrine de l’exclusivité des compé-
tences, inapplicable aux banques. Il a examiné la 
preuve en détail. L’assurance ne fait pas partie de la 
décision d’accorder du crédit et n’a, selon la preuve, 
presque rien à voir avec l’octroi de prêts. Il a statué 
comme suit :


[TRADUCTION] Dans le présent dossier, on ne peut pas 
dire que la promotion d’assurance constitue un « élé-
ment irréductible » du processus d’octroi de crédit ou 
des opérations bancaires. Il s’agit d’une partie acces-
soire ou « auxiliaire » de ceux-ci, d’un nouveau pro-
duit et centre de revenu n’ayant aucun rapport avec les 
opérations bancaires de base. La promotion d’assurance 
s’assimile au crédit hypothécaire et à la vente de régi-
mes enregistrés d’épargne-retraite qui, même s’ils sont 
pratiqués par les banques, n’entrent pas dans les opéra-
tions des « banques » sur le plan constitutionnel. Cette 
conclusion, qui s’impose encore davantage à l’égard des 
types d’assurances n’ayant rien à voir avec les soldes 
des prêts, s’applique à toutes les assurances. [par. 173]


14 À propos de la doctrine de la prépondé-
rance des lois fédérales, le juge Slatter a conclu 
que [TRADUCTION] « la réglementation provin-
ciale ne va pas à l’encontre de l’intention qu’avait 
le Parlement en autorisant les banques à faire la  


the purchase of insurance by a bank customer is 
optional. Being optional, it is obviously not consid-
ered by the bank as vital and essential to its under-
taking. The trial judge concluded, on the evidence, 
that in the majority of cases where the loan is paid 
by insurance, the borrower would in any event 
have been able to retire the loan without the insur-
ance. The trial judge found as fact that “[t]he over-
all effect on portfolio strength is small, and is not 
the main reason why the banks promote insurance” 
(para. 48). Instead, he concluded:


 On this record it is clear that the primary reason the 
banks want to promote authorized types of insurance is 
because they make a profit from it. The sale of insur-
ance is simply another product line, no more and no 
less. [para. 53]


 Slatter J. held that the Insurance Act was not 
rendered inapplicable to the banks under the doc-
trine of interjurisdictional immunity. He reviewed 
the evidence in detail. The insurance is not part of 
the credit-making decision and, on the evidence, 
has almost nothing at all to do with the granting of 
loans. He ruled:


On this record it is not possible to say that the promo-
tion of insurance is an “unassailable part” of the credit 
[granting] process or banking. It is collateral or “sub-
sidiary” to both; a new product and profit centre unre-
lated to core banking. The promotion of insurance is 
analogous to mortgage lending and the sale of regis-
tered retirement savings plans which, while carried on 
by banks, are not a part of “banking” for constitutional 
purposes. This conclusion is particularly compelling 
for those types of insurance that have no relation to loan 
balances, but it applies to all insurance. [para. 173]


 As to the doctrine of federal paramountcy, 
Slatter J. held that “the provincial regulatory 
scheme does not frustrate Parliament’s intentions 
in empowering the banks to promote insurance; the 
provincial regulations complement the new powers 
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promotion d’assurance; elle complète les nouveaux 
pouvoirs des banques. Il n’y a pas de conflit d’appli-
cation. La doctrine de la prépondérance n’entre pas 
en jeu dans le présent dossier » (par. 204).


B. Cour d’appel de l’Alberta (les juges McFadyen, 
Hunt et Berger) (2005), 39 Alta. L.R. (4th) 1, 
2005 ABCA 12


 La juge Hunt, s’exprimant pour elle-même et 
pour la juge McFadyen, a souscrit à la conclusion 
du juge de première instance voulant que les dis-
positions contestées de l’Insurance Act s’appliquent 
aux banques. Seul le « contenu minimum élémen-
taire et irréductible » d’une matière relevant de la 
compétence fédérale est à l’abri de la réglementa-
tion provinciale. Les produits d’assurance des ban-
ques ne sont pas obligatoires (sauf dans le cas de 
certains prêts hypothécaires), peuvent être annu-
lés unilatéralement par le consommateur, ne font 
souvent l’objet d’une promotion qu’après la conclu-
sion du prêt, n’entrent pas en jeu à la suite d’une 
défaillance à l’égard du prêt et prennent souvent 
automatiquement fin lors du remboursement des 
prêts. Elles ont convenu avec le juge de première 
instance que [TRADUCTION] « l’assurance, dans 
la plupart des cas, est facultative et échappe au 
contrôle des banques. Les décisions des emprun-
teurs en matière d’assurance n’ont aucune incidence 
sur les décisions des banques d’accorder du crédit » 
(par. 81).


 Les juges Hunt et McFadyen ont également 
refusé d’appliquer la doctrine de la prépondérance 
des lois fédérales. Il n’y avait aucun conflit entre 
les lois provinciales et fédérales. Les dispositions 
en matière d’assurance contenues dans la Loi sur 
les banques et le RCA sont plus permissives qu’ex-
haustives. Les textes législatifs fédéraux ou l’histo-
rique législatif ne supposent pas une intention du 
Parlement d’autoriser les banques à faire la promo-
tion d’assurance sans qu’elles se conforment aux 
lois provinciales par ailleurs valides. Il n’existe 
aucune incompatibilité d’application.


 Dans des motifs concordants, le juge Berger a 
insisté sur le fait qu’il faut s’attendre à un chevau-
chement des lois fédérales et provinciales et s’y 


of the banks. There is no operational conflict. The  
doctrine of paramountcy is not engaged on this 
record” (para. 204).


B. Court of Appeal of Alberta (McFadyen, Hunt 
and Berger JJ.A.) (2005), 39 Alta. L.R. (4th) 1, 
2005 ABCA 12


15  Hunt J.A., writing for herself and McFadyen 
J.A., agreed with the trial judge’s conclusion that 
the impugned provisions of the Insurance Act apply 
to banks. Only the “basic, minimum and unassail-
able core” of a matter under federal jurisdiction is 
immune from provincial regulations. The banks’ 
insurance products are (except in the case of cer-
tain mortgage loans) not mandatory, can be can-
celled independently by the consumer, are often not 
promoted until after the loan arrangement has been 
finalized, are not triggered by default on the loan 
and are often terminated by default on loan pay-
ments. They agreed with the trial judge that “the 
insurance is mostly optional and outside the Banks’ 
control. Borrowers’ insurance-related decisions do 
not affect the Banks’ credit-granting decisions” 
(para. 81).


16  Hunt and McFadyen JJ.A. also rejected the 
application of federal paramountcy. There was no 
conflict between the provincial and federal laws. 
The insurance provisions contained in the Bank 
Act and IBRs are permissive rather than exhaustive. 
Nothing in the federal enactments or the legislative 
history suggests a parliamentary intent to author-
ize banks to promote insurance without complying 
with otherwise valid provincial laws. There is no 
operational incompatibility.


17  In concurring reasons, Berger J.A. empha-
sized that overlap of federal and provincial legis-
lation is to be expected and accommodated, and 
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adapter, et que les tribunaux doivent faire preuve 
de retenue à l’égard de l’application des doctrines 
de l’exclusivité des compétences et de la prépondé-
rance. L’Insurance Act provinciale ne restreint pas 
les activités de crédit des banques, pas plus qu’elle 
ne limite le pouvoir des banques de prendre tout 
type de garantie quand bon leur semble. Les ban-
ques demeurent libres de faire la promotion d’assu-
rance, et le respect de la loi provinciale contestée 
n’a pas pour effet d’empêcher ou d’entraver la réali-
sation de l’objectif du Parlement.


IV. Lois et règlements applicables


18 Voir l’annexe.


V. Questions constitutionnelles


19 Le 19 septembre 2005, la Juge en chef a formulé 
les questions constitutionnelles suivantes :


1. Est-ce que la loi de l’Alberta intitulée Insurance 
Act, R.S.A. 2000, ch. I-3, et les règlements pris 
en vertu de cette loi, sont pour tout ou partie 
constitutionnellement inapplicables, par l’effet 
de la doctrine de l’exclusivité des compétences, à 
la promotion par les banques d’« assurance auto-
risée » et d’« assurance accidents corporels » au 
sens du Règlement sur le commerce de l’assurance 
(banques et sociétés de portefeuille bancaires), 
DORS/92-330?


2. Est-ce que la loi de l’Alberta intitulée Insurance 
Act, R.S.A. 2000, ch. I-3, et les règlements pris en 
vertu de cette loi, sont pour tout ou partie constitu-
tionnellement inopérants, par l’effet de la doctrine 
de la prépondérance des lois fédérales, à l’égard de 
la promotion par les banques d’« assurance auto-
risée » et d’« assurance accidents corporels » au 
sens du Règlement sur le commerce de l’assurance 
(banques et sociétés de portefeuille bancaires), 
DORS/92-330?


VI. Analyse


A. Les questions en litige


20 Dans le présent pourvoi, nous ne sommes pas 
en présence d’un différend entre le gouverne-
ment fédéral et l’Alberta. Les banques appelantes 
présentent plutôt une demande indépendante en 
vue d’être autorisées à poursuivre leurs activités 


that courts should exercise restraint in applying  
interjurisdictional immunity and paramountcy. 
The provincial Insurance Act does not restrict the 
banks’ lending operations, nor does it restrict the 
ability of the banks to take any type of security 
at any time they choose. The banks remain free 
to promote insurance, and compliance with the 
impugned provincial legislation does not result in 
a sterilization or frustration of the parliamentary 
purpose.


IV. Relevant Statutes and Regulations


 See Appendix.


V. Constitutional Questions


 On September 19, 2005, the Chief Justice stated 
the following constitutional questions:


1. Are Alberta’s Insurance Act, R.S.A. 2000, c. I-3, 
and the regulations made thereunder, in whole or 
in part, constitutionally inapplicable to the promo-
tion by banks of an “authorized type of insurance” 
or “personal accident insurance” as defined in the 
Insurance Business (Banks and Bank Holding 
Companies) Regulations, SOR/92-330, by reason 
of the doctrine of interjurisdictional immunity?


2. Are Alberta’s Insurance Act, R.S.A. 2000, c. I-3, 
and the regulations made thereunder, in whole or 
in part, constitutionally inoperative in relation to 
the promotion by banks of an “authorized type 
of insurance” or “personal accident insurance” 
as defined in the Insurance Business (Banks and 
Bank Holding Companies) Regulations, SOR/92-
330, by reason of the doctrine of federal legislative 
paramountcy?


VI. Analysis


A. The Issues


 In the present appeal, we are not confronted 
with a dispute between the federal government 
and Alberta. Rather, the appellant banks are inde-
pendently making the claim to carry on their insur-
ance activities in Alberta free of the insurance 
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d’assurance en Alberta sans avoir à respecter la 
réglementation sur l’assurance imposée à tous les 
autres promoteurs et vendeurs de produits d’assu-
rance dans la province. Les banques affirment que, 
en tant qu’entreprises fédérales, elles sont « sous-
traites » à la réglementation provinciale en matière 
d’assurance qui vise de façon générale l’institution 
de pratiques commerciales équitables et la protec-
tion des consommateurs dans la province. Les appe-
lantes reconnaissent en même temps que, depuis 
125 ans, la réglementation de l’assurance est géné-
ralement considérée comme faisant partie de « [l]a 
propriété et les droits civils dans la province », 
une matière qui relève de la compétence provin-
ciale aux termes du par. 92(13) de la Loi constitu-
tionnelle de 1867; voir Citizens Insurance Co. of 
Canada c. Parsons (1881), 7 App. Cas. 96 (C.P.); 
Canadian Indemnity Co. c. Procureur général de 
la Colombie-Britannique, [1977] 2 R.C.S. 504; et 
Canadian Pioneer Management Ltd. c. Conseil 
des relations du travail de la Saskatchewan, [1980] 
1 R.C.S. 433. Selon la thèse des appelantes, lorsque 
les banques font la promotion d’assurance liée au 
crédit, elles se livrent à des opérations bancaires et 
non au commerce d’assurance. Comme l’a affirmé 
le procureur général du Canada dans sa plaidoirie, il 
s’agit de savoir [TRADUCTION] « si les produits d’as-
surance crédit autorisés constituent eux-mêmes un 
élément vital et essentiel du crédit au point de s’ad-
joindre à celui-ci au cœur des opérations bancaires » 
(transcription, p. 34). En ce qui concerne cette ques-
tion, les tribunaux de l’Alberta, comme nous l’avons 
indiqué, ont catégoriquement rejeté cette thèse des 
banques. Nous acceptons cette décision.


B. Le principe du fédéralisme


 Pour trancher le présent pourvoi, la Cour doit 
examiner et appliquer d’importantes doctrines 
constitutionnelles qui régissent le fonctionnement 
du fédéralisme canadien. Malgré les doutes par-
fois exprimés quant à la nature du fédéralisme 
canadien, il est incontestable que le fédéralisme 
a constitué un « principe directeur fondamental » 
de notre ordre constitutionnel depuis le début de 
la Confédération, comme l’a souligné notre Cour 
à l’occasion du Renvoi relatif à la sécession du 
Québec, [1998] 2 R.C.S. 217, par. 55.


regulations imposed on all other promoters and 
vendors of insurance products in the province. The 
banks assert that as federal undertakings they are 
“immune” from provincial insurance regulation 
aimed generally at fair market practices and con-
sumer protection in the province. At the same time, 
the appellants acknowledge that for 125 years the 
regulation of insurance has been held generally to 
be a matter of “Property and Civil Rights in the 
Province” within provincial jurisdiction under s. 
92(13) of the Constitution Act, 1867; see Citizens 
Insurance Co. of Canada v. Parsons (1881), 7 
App. Cas. 96 (P.C.); Canadian Indemnity Co. v. 
Attorney-General of British Columbia, [1977] 2 
S.C.R. 504; and Canadian Pioneer Management 
Ltd. v. Labour Relations Board of Saskatchewan, 
[1980] 1 S.C.R. 433. The appellants’ argument is 
that when banks promote credit-related insurance, 
they are carrying on the business of banking, not 
the business of insurance. As the Attorney General 
of Canada put it in oral argument, the issue is 
“whether the authorized creditor insurance prod-
ucts are themselves so vital and essential to lend-
ing that they join lending at the core of banking” 
(transcript, at p. 34). On that issue, as stated, the 
Alberta courts flatly rejected the banks’ position. 
We agree.


B. Principle of Federalism


21  The disposition of this case requires the consid-
eration and application of important constitutional 
doctrines governing the operation of Canadian fed-
eralism. Despite the doubts sometimes expressed 
about the nature of Canadian federalism, it is 
beyond question that federalism has been a “fun-
damental guiding principle” of our constitutional 
order since the time of Confederation, as our 
Court emphasized in the Reference re Secession of 
Quebec, [1998] 2 S.C.R. 217, at para. 55.
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22 Comme notre Cour l’a rappelé dans cet arrêt, 
le fédéralisme a été la réponse juridique des 
constituants aux réalités politiques et culturel-
les qui existaient à l’époque de la Confédération. 
Il représentait ainsi une reconnaissance juridi-
que de la diversité des premiers membres de la 
Confédération. Le partage des compétences qui en 
représente l’un des éléments fondamentaux visait à 
respecter cette diversité au sein d’une même nation. 
De larges pouvoirs ont été conférés aux législatu-
res provinciales, tandis que l’unité du Canada a été 
assurée en réservant au Parlement des pouvoirs 
dont l’exercice se prêtait davantage à l’ensemble du 
pays. Chacune des compétences législatives a été 
attribuée à l’ordre de gouvernement qui serait le 
mieux placé pour l’exercer. Le fédéralisme avait, et 
a toujours, pour objectifs fondamentaux de conci-
lier l’unité et la diversité, de promouvoir la par-
ticipation démocratique en réservant des pouvoirs 
réels aux instances locales ou régionales, ainsi que 
de favoriser la coopération des différents gouver-
nements et législatures dans la recherche du bien 
commun.


23 Dans le but d’atteindre ces objectifs, un certain 
degré de prévisibilité quant au partage des com-
pétences entre le Parlement et les législatures pro-
vinciales s’avère indispensable. C’est pourquoi 
les compétences de chaque ordre de gouverne-
ment ont été énumérées aux art. 91 et 92 de la Loi 
constitutionnelle de 1867 ou prévues dans quel-
que autre disposition de cette dernière. Comme 
toute autre partie de notre Constitution, cet « arbre 
vivant » selon l’image célèbre de l’arrêt Edwards 
c. Attorney-General for Canada, [1930] A.C. 124 
(C.P.), p. 136, l’interprétation de ces compétences 
et de leur articulation doit être évolutive et adaptée 
aux réalités politiques et culturelles changeantes 
de la société canadienne. Il importe aussi que les 
principes directeurs fondamentaux de notre ordre 
constitutionnel, notamment celui du fédéralisme, 
continuent à guider tant leur définition et leur mise 
en œuvre que leurs interactions. Le fonctionne-
ment même du régime fédéral canadien doit donc 
continuellement faire l’objet de nouvelles analy-
ses au regard des valeurs fondamentales qu’il était 
destiné à favoriser.


 As the Court noted in that decision, federal-
ism was the legal response of the framers of the 
Constitution to the political and cultural realities 
that existed at Confederation. It thus represented 
a legal recognition of the diversity of the origi-
nal members. The division of powers, one of the 
basic components of federalism, was designed to 
uphold this diversity within a single nation. Broad 
powers were conferred on provincial legislatures, 
while at the same time Canada’s unity was ensured 
by reserving to Parliament powers better exercised 
in relation to the country as a whole. Each head 
of power was assigned to the level of government 
best placed to exercise the power. The fundamen-
tal objectives of federalism were, and still are, to 
reconcile unity with diversity, promote democratic 
participation by reserving meaningful powers 
to the local or regional level and to foster co- 
operation among governments and legislatures for 
the common good.


 To attain these objectives, a certain degree of 
predictability with regard to the division of powers 
between Parliament and the provincial legislatures 
is essential. For this reason, the powers of each of 
these levels of government were enumerated in ss. 
91 and 92 of the Constitution Act, 1867 or provided 
for elsewhere in that Act. As is true of any other 
part of our Constitution — this “living tree” as it 
is described in the famous image from Edwards 
v. Attorney-General for Canada, [1930] A.C. 
124 (P.C.), at p. 136 — the interpretation of these 
powers and of how they interrelate must evolve and 
must be tailored to the changing political and cul-
tural realities of Canadian society. It is also impor-
tant to note that the fundamental principles of our 
constitutional order, which include federalism, 
continue to guide the definition and application of 
the powers as well as their interplay. Thus, the very 
functioning of Canada’s federal system must con-
tinually be reassessed in light of the fundamental 
values it was designed to serve.
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 Ultimes arbitres du partage des compétences, 
les tribunaux ont développé certaines doctrines 
constitutionnelles qui, comme les interprétations 
des compétences auxquelles elles président, s’ins-
pirent des principes organisateurs fondamentaux de 
notre ordre constitutionnel. Ces doctrines permet-
tent d’établir un équilibre approprié dans la recon-
naissance et l’aménagement des chevauchements 
inévitables des règles adoptées par les deux ordres 
de gouvernement, tout en reconnaissant la néces-
sité de sauvegarder une prévisibilité suffisante du 
fonctionnement du partage des compétences. Ces 
doctrines doivent aussi viser à concilier la diversité 
légitime des expérimentations régionales avec le 
besoin d’unité nationale. Elles doivent enfin recon-
naître que, concrètement, le maintien de l’équili-
bre des compétences relève avant tout des gouver-
nements, et doivent faciliter et non miner ce que 
notre Cour a appelé un « fédéralisme coopératif » 
(Husky Oil Operations Ltd. c. Ministre du Revenu 
national, [1995] 3 R.C.S. 453, par. 162; Renvoi 
relatif à la Loi sur l’assurance-emploi (Can.), art. 
22 et 23, [2005] 2 R.C.S. 669, 2005 CSC 56, par. 
10). Nous exposerons maintenant comment, à notre 
avis, les doctrines constitutionnelles principales 
et leur articulation doivent être conçues, afin de 
mieux atteindre les objectifs de la structure fédé-
rale du Canada.


C. Les règles constitutionnelles et leur articula-
tion


(1) La doctrine du « caractère véritable »


 Il est maintenant bien établi que la résolution 
d’une affaire mettant en cause la validité consti-
tutionnelle d’une législation eu égard au partage 
des compétences doit toujours commencer par une 
analyse du « caractère véritable » de la législation 
contestée (Renvoi relatif à la Loi anti-inflation, 
[1976] 2 R.C.S. 373, p. 450; Renvoi relatif à la Loi 
sur les armes à feu (Can.), [2000] 1 R.C.S. 783, 
2000 CSC 31, par. 16; Bande Kitkatla c. Colombie-
Britannique (Ministre des Petites et moyennes 
entreprises, du Tourisme et de la Culture), [2002] 
2 R.C.S. 146, 2002 CSC 31, par. 52). L’analyse peut 
porter sur la législation prise dans son ensemble ou 
seulement sur certaines dispositions de celle-ci.


24  As the final arbiters of the division of powers, the 
courts have developed certain constitutional doc-
trines, which, like the interpretations of the powers 
to which they apply, are based on the guiding prin-
ciples of our constitutional order. The constitu-
tional doctrines permit an appropriate balance to 
be struck in the recognition and management of the 
inevitable overlaps in rules made at the two levels 
of legislative power, while recognizing the need to 
preserve sufficient predictability in the operation 
of the division of powers. The doctrines must also 
be designed to reconcile the legitimate diversity of 
regional experimentation with the need for national 
unity. Finally, they must include a recognition that 
the task of maintaining the balance of powers in 
practice falls primarily to governments, and con-
stitutional doctrine must facilitate, not undermine 
what this Court has called “co-operative federal-
ism” (Husky Oil Operations Ltd. v. Minister of 
National Revenue, [1995] 3 S.C.R. 453, at para. 162; 
Reference re Employment Insurance Act (Can.), ss. 
22 and 23, [2005] 2 S.C.R. 669, 2005 SCC 56, at 
para. 10). We will now turn to the issue of how, 
in our view, the main constitutional doctrines and 
the interplay between them should be construed so 
as to facilitate the achievement of the objectives of 
Canada’s federal structure.


C. Constitutional Doctrines and How They Inter-
relate


(1) “Pith and Substance” Doctrine


25  It is now well established that the resolution 
of a case involving the constitutionality of legis-
lation in relation to the division of powers must 
always begin with an analysis of the “pith and sub-
stance” of the impugned legislation (Reference re 
Anti-Inflation Act, [1976] 2 S.C.R. 373, at p. 450; 
Reference re Firearms Act (Can.), [2000] 1 S.C.R. 
783, 2000 SCC 31, at para. 16; Kitkatla Band v. 
British Columbia (Minister of Small Business, 
Tourism and Culture), [2002] 2 S.C.R. 146, 2002 
SCC 31, at para. 52). The analysis may concern the 
legislation as a whole or only certain of its provi-
sions.
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26 Cette première analyse consiste dans une recher-
che sur la nature véritable de la loi en question afin 
d’identifier la « matière » sur laquelle elle porte 
essentiellement. Comme l’a affirmé le juge Rand 
dans l’arrêt Saumur c. City of Quebec, [1953] 2 
R.C.S. 299, p. 333 :


[TRADUCTION] . . . les tribunaux doivent pouvoir, d’après 
ses termes et les circonstances qui l’entourent, rattacher 
un texte législatif à une matière relativement à laquelle 
la législature qui l’adopte a reçu le pouvoir de faire des 
lois. Ce principe fait partie de la nature même du fédéra-
lisme . . . [En italique dans l’original.]


Si le caractère véritable de la législation contestée 
peut se rattacher à une matière relevant de la com-
pétence de la législature qui l’a adoptée, les tribu-
naux la déclareront intra vires. Cependant, lors-
qu’il est plus juste d’affirmer qu’elle porte sur une 
matière qui échappe à la compétence de cette légis-
lature, la constatation de cette atteinte au partage 
des pouvoirs entraînera l’invalidation de la loi.


27 Le caractère véritable de la loi doit être déter-
miné sous deux aspects : le but visé par le législateur 
qui l’a adoptée et l’effet juridique de la loi (Renvoi 
relatif à la Loi sur les armes à feu, par. 16). Dans 
l’analyse du but visé, les tribunaux peuvent exami-
ner tant la preuve intrinsèque, tels le préambule ou 
les dispositions de la législation énonçant ses objec-
tifs généraux, que la preuve extrinsèque, tels le han-
sard ou les comptes rendus des débats parlemen-
taires. Ce faisant, les tribunaux doivent toutefois 
rechercher l’objectif réel de la législation, plutôt que 
son but simplement déclaré ou apparent (Attorney-
General for Ontario c. Reciprocal Insurers, [1924] 
A.C. 328 (C.P.), p. 337). De même, les tribunaux 
peuvent tenir compte des effets de la législation. Par 
exemple, dans l’arrêt Attorney-General for Alberta 
c. Attorney-General for Canada, [1939] A.C. 117 
(« Alberta Banks »), le Conseil privé a invalidé une 
loi provinciale imposant une taxe aux banques pour 
le motif que les effets de cette loi sur les banques 
étaient si importants que son objet véritable ne pou-
vait pas être (comme le prétendait la province) le 
prélèvement de deniers par l’imposition d’une taxe 
(ce qui en aurait fait une loi intra vires), mais qu’il 
était la réglementation des opérations bancaires (ce 
qui la rendait ultra vires et donc l’invalidait).


 This initial analysis consists of an inquiry into 
the true nature of the law in question for the pur-
pose of identifying the “matter” to which it essen-
tially relates. As Rand J. put it in Saumur v. City of 
Quebec, [1953] 2 S.C.R. 299, at p. 333:


. . . the courts must be able from its language and its 
relevant circumstances, to attribute an enactment to a 
matter in relation to which the legislature acting has 
been empowered to make laws. That principle inheres 
in the nature of federalism . . . . [Emphasis in original.]


If the pith and substance of the impugned legisla-
tion can be related to a matter that falls within the 
jurisdiction of the legislature that enacted it, the 
courts will declare it intra vires. If, however, the 
legislation can more properly be said to relate to 
a matter that is outside the jurisdiction of that leg-
islature, it will be held to be invalid owing to this 
violation of the division of powers.


 To determine the pith and substance, two 
aspects of the law must be examined: the purpose 
of the enacting body and the legal effect of the law 
(Reference re Firearms Act, at para. 16). To assess 
the purpose, the courts may consider both intrin-
sic evidence, such as the legislation’s preamble or 
purpose clauses, and extrinsic evidence, such as 
Hansard or minutes of parliamentary debates. In 
so doing, they must nevertheless seek to ascertain 
the true purpose of the legislation, as opposed to its 
mere stated or apparent purpose (Attorney-General 
for Ontario v. Reciprocal Insurers, [1924] A.C. 328 
(P.C.), at p. 337). Equally, the courts may take into 
account the effects of the legislation. For exam-
ple, in Attorney-General for Alberta v. Attorney-
General for Canada, [1939] A.C. 117 (“Alberta 
Banks”), the Privy Council held a provincial stat-
ute levying a tax on banks to be invalid on the basis 
that its effects on banks were so great that its true 
purpose could not be (as the province argued) the 
raising of money by levying a tax (in which case 
it would have been intra vires), but was rather the 
regulation of banking (which rendered it ultra vires, 
and thus invalid).
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 Le corollaire fondamental de cette méthode 
d’analyse constitutionnelle est qu’une législation 
dont le caractère véritable relève de la compétence 
du législateur qui l’a adoptée pourra, au moins dans 
une certaine mesure, toucher des matières qui ne 
sont pas de sa compétence sans nécessairement 
toucher sa validité constitutionnelle. À ce stade de 
l’analyse de sa constitutionnalité, l’« objectif domi-
nant » de la législation demeure déterminant. Ses 
buts et effets secondaires n’ont pas de conséquence 
sur sa validité constitutionnelle : « de simples effets 
accessoires ne rendent pas inconstitutionnelle une 
loi par ailleurs intra vires » (Global Securities Corp. 
c. Colombie-Britannique (Securities Commission), 
[2000] 1 R.C.S. 494, 2000 CSC 21, par. 23). Par 
« accessoires », on entend les effets de la loi qui 
peuvent avoir une importance pratique significative 
mais qui sont accessoires et secondaires au mandat 
de la législature qui a édicté la loi : voir Colombie-
Britannique c. Imperial Tobacco Canada Ltée, 
[2005] 2 R.C.S. 473, 2005 CSC 49, par. 28. Ces 
ingérences accessoires dans les matières relevant 
de la compétence de l’autre ordre de gouvernement 
sont acceptables et prévisibles : General Motors 
of Canada Ltd. c. City National Leasing, [1989] 
1 R.C.S. 641, p. 670. Dans Bank of Toronto c. 
Lambe (1887), 12 App. Cas. 575, pour donner un 
autre exemple, et à la différence de l’affaire Alberta 
Banks susmentionnée, le Conseil privé a confirmé 
la validité d’une législation imposant une taxe aux 
banques en jugeant que le caractère véritable de la 
législation visait bien à générer des recettes pour 
la province et qu’en conséquence, elle avait essen-
tiellement pour objet la taxation directe, et non les 
banques ou les opérations bancaires. Voir P. W. 
Hogg, Constitutional Law of Canada (éd. feuilles 
mobiles), vol. 1, par. 15.5(a).


 La doctrine du « caractère véritable » repose 
sur la reconnaissance de l’impossibilité pratique 
qu’une législature exerce efficacement sa com-
pétence sur un sujet sans que son intervention 
ne touche incidemment à des matières relevant 
de la compétence de l’autre ordre de gouverne-
ment. Comme le soulignent les auteurs Brun et 
Tremblay, il serait par exemple impossible pour le 
Parlement fédéral de légiférer efficacement sur les 
droits d’auteur sans incidence sur la propriété et 


28  The fundamental corollary to this approach to 
constitutional analysis is that legislation whose pith 
and substance falls within the jurisdiction of the 
legislature that enacted it may, at least to a certain 
extent, affect matters beyond the legislature’s juris-
diction without necessarily being unconstitutional. 
At this stage of the analysis of constitutionality, the 
“dominant purpose” of the legislation is still deci-
sive. Its secondary objectives and effects have no 
impact on its constitutionality: “merely incidental 
effects will not disturb the constitutionality of an 
otherwise intra vires law” (Global Securities Corp. 
v. British Columbia (Securities Commission), 
[2000] 1 S.C.R. 494, 2000 SCC 21, at para. 23). 
By “incidental” is meant effects that may be of 
significant practical importance but are collateral 
and secondary to the mandate of the enacting leg-
islature: see British Columbia v. Imperial Tobacco 
Canada Ltd., [2005] 2 S.C.R. 473, 2005 SCC 49, 
at para. 28. Such incidental intrusions into matters 
subject to the other level of government’s author-
ity are proper and to be expected: General Motors 
of Canada Ltd. v. City National Leasing, [1989] 1 
S.C.R. 641, at p. 670. In Bank of Toronto v. Lambe 
(1887), 12 App. Cas. 575, by way of further exam-
ple, and in contrast to the Alberta Banks case 
already mentioned, the Privy Council upheld the 
validity of legislation levying a tax on banks, hold-
ing that the pith and substance of the legislation 
was indeed to generate revenue for the province, 
and its essential purpose was therefore in relation 
to direct taxation, not banks or banking. See P. W. 
Hogg, Constitutional Law of Canada (loose-leaf 
ed.), vol. 1, at para. 15.5(a).


29  The “pith and substance” doctrine is founded 
on the recognition that it is in practice impossible 
for a legislature to exercise its jurisdiction over a 
matter effectively without incidentally affecting 
matters within the jurisdiction of another level of 
government. For example, as Brun and Tremblay 
point out, it would be impossible for Parliament to 
make effective laws in relation to copyright without 
affecting property and civil rights, or for provin-
cial legislatures to make effective laws in relation 
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les droits civils ou pour les législatures provincia-
les de légiférer efficacement sur le droit civil sans 
toucher incidemment le statut des étrangers (H. 
Brun et G. Tremblay, Droit constitutionnel (4e éd. 
2002), p. 451).


30 Par ailleurs, certaines matières sont, par leur 
nature même, impossibles à classer dans un seul 
titre de compétence : elles peuvent avoir à la fois 
une facette provinciale et une autre fédérale. Ainsi, 
le fait qu’une matière puisse, à une fin et à un égard 
précis, relever de la compétence fédérale ne signifie 
pas que cette matière ne peut, à une autre fin et à un 
autre égard, relever de la compétence provinciale : 
Hodge c. The Queen (1883), 9 App. Cas. 117 (C.P.), 
p. 130; Bell Canada c. Québec (Commission de la 
santé et de la sécurité du travail), [1988] 1 R.C.S. 
749 (« Bell Canada (1988) »), p. 765. La théorie du 
double aspect, comme on l’appelle, qui trouve son 
application à l’occasion de l’analyse du caractère 
véritable de la législation, assure le respect des poli-
tiques mises en œuvre par les législateurs élus des 
deux ordres de gouvernement. La conduite auto-
mobile dangereuse en constitue un exemple classi-
que : le Parlement peut légiférer sur l’aspect « ordre 
public » et les législatures provinciales sur son 
aspect « propriété et droits civils dans la province » 
(O’Grady c. Sparling, [1960] R.C.S. 804). La théo-
rie du double aspect reconnaît que le Parlement et 
les législatures provinciales peuvent adopter des 
lois valables sur un même sujet, à partir des pers-
pectives selon lesquelles on les considère, c’est-à-
dire selon les « aspects » variés de la « matière » 
discutée.


31 En présence de problèmes découlant d’effets 
incidents, il peut souvent être possible d’y remé-
dier par une mise en œuvre ferme de l’analyse du 
caractère véritable. L’importance des effets préten-
dument incidents peut jeter un jour nouveau sur la 
législation de manière à la faire passer dans une 
autre compétence législative. Les techniques d’in-
terprétation courantes en matière constitutionnelle, 
comme celle de l’interprétation atténuée, peuvent 
alors jouer un rôle utile pour déterminer ponctuel-
lement ce qui relève en exclusivité d’un ordre légis-
latif. Les tribunaux définissent ainsi graduellement 
la portée des domaines de compétence pertinents. 


to civil law matters without incidentally affect-
ing the status of foreign nationals (H. Brun and G. 
Tremblay, Droit constitutionnel (4th ed. 2002), at 
p. 451).


 Also, some matters are by their very nature 
impossible to categorize under a single head of 
power: they may have both provincial and federal 
aspects. Thus the fact that a matter may for one 
purpose and in one aspect fall within federal juris-
diction does not mean that it cannot, for another 
purpose and in another aspect, fall within pro-
vincial competence: Hodge v. The Queen (1883), 
9 App. Cas. 117 (P.C.), at p. 130; Bell Canada v. 
Quebec (Commission de la santé et de la sécu-
rité du travail), [1988] 1 S.C.R. 749 (“Bell Canada 
(1988)”), at p. 765. The double aspect doctrine, as 
it is known, which applies in the course of a pith 
and substance analysis, ensures that the policies of 
the elected legislators of both levels of government 
are respected. A classic example is that of danger-
ous driving: Parliament may make laws in relation 
to the “public order” aspect, and provincial legisla-
tures in relation to its “Property and Civil Rights in 
the Province” aspect (O’Grady v. Sparling, [1960] 
S.C.R. 804). The double aspect doctrine recognizes 
that both Parliament and the provincial legisla-
tures can adopt valid legislation on a single subject 
depending on the perspective from which the legis-
lation is considered, that is, depending on the vari-
ous “aspects” of the “matter” in question.


 When problems resulting from incidental effects 
arise, it may often be possible to resolve them by a 
firm application of the pith and substance analy-
sis. The scale of the alleged incidental effects may 
indeed put a law in a different light so as to place it 
in another constitutional head of power. The usual 
interpretation techniques of constitutional interpre-
tation, such as reading down, may then play a useful 
role in determining on a case-by-case basis what 
falls exclusively to a given level of government. In 
this manner, the courts incrementally define the 
scope of the relevant heads of power. The flexible 
nature of the pith and substance analysis makes it 
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La nature souple de l’analyse du caractère vérita-
ble la rend parfaitement adaptée aux conceptions 
modernes du fédéralisme canadien qui ressortent 
de notre jurisprudence en matière constitution-
nelle.


 Cela dit, il faut aussi reconnaître que, dans cer-
taines circonstances, les compétences d’un ordre 
de gouvernement doivent être protégées contre les 
empiétements, même accessoires, de l’autre ordre 
de gouvernement. À cette fin, les tribunaux ont 
développé deux doctrines. La première, la doctrine 
de l’exclusivité des compétences, reconnaît que 
notre Constitution repose sur les pouvoirs exclu-
sifs, et non parallèles, répartis entre les deux ordres 
de gouvernement, encore que notre réalité constitu-
tionnelle suscite inévitablement une interaction de 
ces pouvoirs. La seconde, la doctrine de la prépon-
dérance fédérale, reconnaît que dans la mesure où 
les lois fédérales et provinciales entrent en conflit, 
une règle doit permettre de mettre fin à l’impasse. 
Dans notre régime, la loi fédérale l’emporte. Nous 
passons maintenant à l’étude de ces doctrines, en 
examinant d’abord celle de l’exclusivité des compé-
tences.


(2) La doctrine de l’exclusivité des compéten-
ces et ses sources


 La doctrine de l’exclusivité des compétences n’a 
qu’une application restreinte, mais son existence 
est étayée tant par les textes que par les princi-
pes du fédéralisme. La formulation moderne de la 
doctrine qui a été retenue se trouve dans l’arrêt de 
notre Cour Bell Canada (1988), où le juge Beetz 
a indiqué qu’il était nécessaire d’assurer dans les 
« catégories [. . .] de sujets » énumérées aux art. 91 
et 92 un « contenu minimum, élémentaire et irré-
ductible » (p. 839) qui échappe à l’application de 
la législation édictée par l’autre ordre de gouver-
nement. Le juge Beetz a fait remarquer, dans le 
contexte d’une entreprise fédérale, que l’immunité 
qui empêche ces empiétements constitue une


partie intégrante et essentielle de [l]a compétence légis-
lative [du Parlement] sur les entreprises fédérales. Si ce 
pouvoir est exclusif, c’est parce que les textes constitu-
tionnels, qui auraient pu être différents mais qui ne le 
sont pas, le prescrivent expressément. Et c’est parce que 


perfectly suited to the modern views of federalism 
in our constitutional jurisprudence.


32  That being said, it must also be acknowledged 
that, in certain circumstances, the powers of one 
level of government must be protected against 
intrusions, even incidental ones, by the other level. 
For this purpose, the courts have developed two 
doctrines. The first, the doctrine of interjurisdic-
tional immunity, recognizes that our Constitution 
is based on an allocation of exclusive powers to 
both levels of government, not concurrent powers, 
although these powers are bound to interact in the 
realities of the life of our Constitution. The second, 
the doctrine of federal paramountcy, recognizes 
that where laws of the federal and provincial levels 
come into conflict, there must be a rule to resolve 
the impasse. Under our system, the federal law pre-
vails. We will now discuss these doctrines, begin-
ning with interjurisdictional immunity.


(2) The Doctrine of Interjurisdictional Immu-
nity and its Sources


33  Interjurisdictional immunity is a doctrine of 
limited application, but its existence is supported 
both textually and by the principles of federalism. 
The leading modern formulation of the doctrine of 
interjurisdictional immunity is found in the judg-
ment of this Court in Bell Canada (1988) where 
Beetz J. wrote that “classes of subject” in ss. 91 and 
92 must be assured a “basic, minimum and unas-
sailable content” (p. 839) immune from the appli-
cation of legislation enacted by the other level of 
government. Immunity from such intrusion, Beetz 
J. observed in the context of a federal undertaking, 
is


an integral and vital part of [Parliament’s] primary 
legislative authority over federal undertakings. If this 
power is exclusive, it is because the Constitution, which 
could have been different but is not, expressly speci-
fies this to be the case; and it is because this power is 
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ce pouvoir est exclusif qu’il écarte celui des législatu-
res tant pour leurs lois d’application générale que pour 
leurs lois d’application particulière en autant qu’elles 
touchent à une partie essentielle d’une entreprise fédé-
rale. [p. 840]


34 La doctrine trouve sa source dans les notions 
d’exclusivité omniprésentes dans les art. 91 et 92 
de la Loi constitutionnelle de 1867. L’alinéa limi-
naire de l’art. 91 mentionne « l’autorité législa-
tive exclusive du parlement du Canada » se rap-
portant aux matières tombant dans les « catégories 
de sujets » y énumérées, notamment « [l]es ban-
ques, l’incorporation des banques et l’émission du 
papier-monnaie » (par. 91(15)). D’après ce raison-
nement, si cette compétence est vraiment exclu-
sive, elle ne peut faire l’objet d’un empiétement 
de la part de la législation provinciale même si le 
pouvoir fédéral n’est pas exercé. [TRADUCTION]  
« [L]e fait que le Parlement du Dominion s’abstient 
de légiférer dans la plénitude de ses pouvoirs ne 
saurait avoir pour effet de transférer à une législa-
ture provinciale la compétence législative conférée 
au Dominion par l’art. 91 de la [Loi constitution-
nelle de 1867] » : Union Colliery Co. of British 
Columbia c. Bryden, [1899] A.C. 580 (C.P.), p. 588. 
De même, l’art. 92 (intitulé « [p]ouvoirs exclusifs 
des législatures provinciales ») commence par 
les mots « [d]ans chaque province la législature 
pourra exclusivement faire des lois relatives aux 
matières tombant dans les catégories de sujets ci-
dessous énumérés », y compris « [l]a propriété et 
les droits civils dans la province » (par. 92(13)) et 
« [g]énéralement toutes les matières d’une nature 
purement locale ou privée dans la province » 
(par. 92(16)). Le concept d’exclusivité et son pen-
dant, celui du non-empiétement d’un ordre légis-
latif sur le domaine de compétence exclusive de 
l’autre, ont fait apparaître la célèbre métaphore 
des [TRADUCTION] « compartiments étanches » 
qu’a employée lord Atkin dans des motifs où il 
s’exprimait sur le fédéralisme canadien en disant 
que [TRADUCTION] « le navire de l’État s’en-
gage maintenant dans de plus grandes aventu-
res et dans des eaux étrangères, mais il conserve 
toujours les compartiments étanches qui consti-
tuent une partie essentielle de sa structure ini-
tiale » (Attorney-General for Canada c. Attorney-


exclusive that it pre-empts that of the legislatures both 
as to their legislation of general and specific applica-
tion, in so far as such laws affect a vital part of a federal 
undertaking. [p. 840]


 The doctrine is rooted in references to “exclu-
sivity” throughout ss. 91 and 92 of the Constitution 
Act, 1867. The opening paragraph of s. 91 refers 
to the “exclusive [l]egislative [a]uthority of the 
Parliament of Canada” in relation to matters 
coming within the listed “[c]lasses of [s]ubjects” 
including “Banking, Incorporation of Banks, 
and the Issue of Paper Money” (s. 91(15)). If that 
authority is truly exclusive, the reasoning goes, it 
cannot be invaded by provincial legislation even 
if the federal power remains unexercised. “The 
abstinence of the Dominion Parliament from leg-
islating to the full limit of its powers, could not 
have the effect of transferring to any provin-
cial legislature the legislative power which had 
been assigned to the Dominion by s. 91 of the 
[Constitution Act, 1867]”: Union Colliery Co. 
of British Columbia v. Bryden, [1899] A.C. 580 
(P.C.), at p. 588. Equally, s. 92 (headed “Exclusive 
Powers of Provincial Legislatures”) is introduced 
by the words “In each Province the Legislature 
may exclusively make Laws in relation to Matters 
coming within the Classes of Subjects next herein-
after enumerated”, including “Property and Civil 
Rights in the Province” (s. 92(13)) and “Generally 
all Matters of a merely local or private Nature in 
the Province” (s. 92(16)). The notion of exclusiv-
ity and the reciprocal notion of non-encroachment 
by one level of legislature on the field of exclu-
sive competence of the other gave rise to Lord 
Atkin’s famous “watertight compartments” meta-
phor, where he wrote of Canadian federalism that 
“[w]hile the ship of state now sails on larger ven-
tures and into foreign waters she still retains the 
watertight compartments which are an essential 
part of her original structure” (Attorney-General 
for Canada v. Attorney-General for Ontario, 
[1937] A.C. 326 (P.C.), at p. 354). Its modern appli-
cation expresses a continuing concern about risk 
of erosion of provincial as well as federal compe-
tences (Bell Canada (1988), at p. 766). At the same 
time, the doctrine of interjurisdictional immunity  


20
07


 C
S


C
 2


2 
(C


an
LI


I)







32 [2007] 2 S.C.R.can. western bank� v. alberta  Binnie and LeBel JJ.


General for Ontario, [1937] A.C. 326 (C.P.), p. 
354). L’application moderne du concept d’exclu-
sivité montre que la crainte d’un risque d’érosion 
des compétences tant provinciales que fédérales 
subsiste (Bell Canada (1988), p. 766). En même 
temps, la doctrine de l’exclusivité des compétences 
cherche à éviter, dans la mesure du possible, les 
situations de pouvoirs parallèles (le juge en chef 
Laskin dans Parents naturels c. Superintendent of 
Child Welfare, [1976] 2 R.C.S. 751, p. 764).


(3) Le courant dominant en matière d’inter-
prétation constitutionnelle ne favorise pas 
l’exclusivité des compétences


 Malgré les efforts déployés pour attribuer à la 
doctrine un rôle approprié, l’application de l’exclu-
sivité des compétences a suscité des inquiétudes 
en raison de ses effets potentiels sur les arrange-
ments constitutionnels canadiens. En théorie, la 
règle joue dans les deux sens : elle protège tant les 
compétences provinciales et les entreprises assu-
jetties à la réglementation des provinces contre 
les empiétements du gouvernement fédéral que les 
compétences fédérales et les entreprises assujet-
ties à la réglementation du gouvernement fédéral 
contre les empiétements des provinces. Il appert 
toutefois que l’application de la doctrine par les 
tribunaux a produit des résultats quelque peu 
« asymétriques ». Son application aux lois fédé-
rales en vue d’éviter l’empiétement sur la compé-
tence législative provinciale a souvent consisté à 
donner au texte législatif fédéral ou à la compé-
tence fédérale une « interprétation atténuée » sans 
que l’analyse doctrinale soit poussée très loin, par 
exemple, Procureur général du Canada c. Law 
Society of British Columbia, [1982] 2 R.C.S. 307, 
Supermarchés Dominion Ltée c. La Reine, [1980] 
1 R.C.S. 844, et Brasseries Labatt du Canada Ltée 
c. Procureur général du Canada, [1980] 1 R.C.S. 
914. De façon générale toutefois, la doctrine a été 
invoquée à l’appui de l’exclusivité de la compé-
tence fédérale au détriment de la législation pro-
vinciale : Hogg, p. 15-34.


 Le regretté juge en chef Dickson, qui a décrit la 
doctrine de l’exclusivité des compétences comme 
n’étant pas « particulièrement impérieu[se] » 


seeks to avoid, when possible, situations of concur-
rency of powers (Laskin C.J., in Natural Parents v. 
Superintendent of Child Welfare, [1976] 2 S.C.R. 
751, at p. 764).


(3) The Dominant Tide of Constitutional Inter-
pretation Does Not Favour Interjurisdic-
tional Immunity


35  Despite the efforts to find a proper role for the 
doctrine, the application of interjurisdictional 
immunity has given rise to concerns by reason of 
its potential impact on Canadian constitutional 
arrangements. In theory, the doctrine is reciprocal: 
it applies both to protect provincial heads of power 
and provincially regulated undertakings from fed-
eral encroachment, and to protect federal heads 
of power and federally regulated undertakings 
from provincial encroachment. However, it would 
appear that the jurisprudential application of the 
doctrine has produced somewhat “asymmetrical” 
results. Its application to federal laws in order 
to avoid encroachment on provincial legislative 
authority has often consisted of “reading down” 
the federal enactment or federal power without too 
much doctrinal discussion, e.g., Attorney General 
of Canada v. Law Society of British Columbia, 
[1982] 2 S.C.R. 307, Dominion Stores Ltd. v. The 
Queen, [1980] 1 S.C.R. 844, and Labatt Breweries 
of Canada Ltd. v. Attorney General of Canada, 
[1980] 1 S.C.R. 914. In general, though, the doc-
trine has been invoked in favour of federal immu-
nity at the expense of provincial legislation: Hogg, 
at p. 15-34.


36  A view of federalism that puts greater empha-
sis on the legitimate interplay between federal and 
provincial powers was championed by the late 
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(SEFPO c. Ontario (Procureur général), [1987] 2 
R.C.S. 2, p. 17), a préconisé une vision du fédéra-
lisme mettant davantage l’accent sur la possibilité 
d’une interaction légitime des pouvoirs fédéraux et 
provinciaux :


Historiquement, le droit constitutionnel canadien a 
permis passablement d’interaction et même de chevau-
chement en ce qui concerne les pouvoirs fédéraux et 
provinciaux. Il est vrai que des principes comme celui 
de l’exclusivité des compétences et celui de l’immu-
nité de Sa Majesté ainsi que des notions comme celles 
des « compartiments étanches » restreignent l’étendue 
de cette interaction. Il faut cependant reconnaître que 
ces principes et notions n’ont pas représenté le courant 
dominant en matière constitutionnelle; ils ont constitué 
plutôt un contre-courant opposé à l’effet puissant du 
principe du caractère véritable et du double aspect et, 
au cours des dernières années, une façon très limitée 
d’aborder les questions de conflit et de prépondérance 
en matière législative. [p. 18]


Cette affirmation a été reprise dans le jugement du 
juge en chef Dickson (au nom d’une formation una-
nime de la Cour comprenant le juge Beetz) dans 
l’affaire General Motors, p. 669.


37 Le fondement logique du « courant dominant » 
tient à la volonté que les tribunaux privilégient, 
dans la mesure du possible, l’application régulière 
des lois édictées par les deux ordres de gouverne-
ment. En l’absence de textes législatifs conflictuels 
de la part de l’autre ordre de gouvernement, la Cour 
devrait éviter d’empêcher l’application de mesures 
considérées comme ayant été adoptées en vue de 
favoriser l’intérêt public. Le professeur Paul Weiler 
a écrit ce qui suit il y a plus de 30 ans :


[TRADUCTION] [L]a cour devrait refuser d’essayer de 
protéger les possibles enclaves, encore inoccupées, du 
pouvoir gouvernemental contre les ingérences d’une 
autre assemblée législative représentative qui s’est 
aventurée dans le domaine. La cour devrait plutôt cher-
cher à s’en tenir au rôle plus modeste mais néanmoins 
important qui consiste à interpréter les lois édictées par 
les différents ressorts dans un même domaine, dans un 
but d’éviter les conflits, et à appliquer la doctrine de la 
prépondérance dans les rares cas qui restent.


(« The Supreme Court and the Law of 
Canadian Federalism » (1973), 23 U.T.L.J. 307,  
p. 308)


Chief Justice Dickson, who described the doctrine 
of interjurisdictional immunity as “not . . . partic-
ularly compelling” (OPSEU v. Ontario (Attorney 
General), [1987] 2 S.C.R. 2, at p. 17):


The history of Canadian constitutional law has been to 
allow for a fair amount of interplay and indeed overlap 
between federal and provincial powers. It is true that 
doctrines like interjurisdictional and Crown immunity 
and concepts like “watertight compartments” qualify 
the extent of that interplay. But it must be recognized 
that these doctrines and concepts have not been the 
dominant tide of constitutional doctrines; rather they 
have been an undertow against the strong pull of pith 
and substance, the aspect doctrine and, in recent years, 
a very restrained approach to concurrency and para-
mountcy issues. [p. 18]


This statement was reproduced in Dickson C.J.’s 
judgment (for a unanimous bench that included 
Beetz J.) in General Motors, at p. 669.


 The “dominant tide” finds its principled under-
pinning in the concern that a court should favour, 
where possible, the ordinary operation of stat-
utes enacted by both levels of government. In the 
absence of conflicting enactments of the other 
level of government, the Court should avoid block-
ing the application of measures which are taken 
to be enacted in furtherance of the public interest. 
Professor Paul Weiler wrote over 30 years ago that


the court should refuse to try to protect alleged, but 
as yet unoccupied, enclaves of governmental power 
against the intrusions of another representative legisla-
ture which has ventured into the area. Instead, the court 
should try to restrict itself to the lesser but still impor-
tant role of interpreting statutes of different jurisdic-
tions in the same area, in order to avoid conflict, and 
applying a doctrine of paramountcy in the few situa-
tions which are left.


(“The Supreme Court and the Law of Canadian 
Federalism” (1973), 23 U.T.L.J. 307, at p. 308)
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 Nous sommes d’avis que l’immunité complète à 
laquelle prétendent les banques en l’espèce ne sau-
rait être acceptable dans la structure fédérale cana-
dienne. L’argument révèle les dangers de laisser la 
doctrine de l’exclusivité des compétences sortir de 
son champ d’application (déjà fort restreint) pour 
écarter l’application de l’analyse du caractère véri-
table et la théorie du double aspect. Ces dernières 
permettent de résoudre la plupart des problèmes 
liés à la validité de l’exercice des pouvoirs législa-
tifs à l’égard des compétences législatives applica-
bles aux activités en question.


 Fait intéressant, la doctrine de l’exclusivité des 
compétences, fruit d’un long processus d’évolu-
tion constitutionnelle, a initialement été élabo-
rée dans un contexte très particulier, soit afin de 
protéger des compagnies constituées par le gou-
vernement fédéral contre des législations provin-
ciales touchant l’essentiel des pouvoirs que leur 
accordait la constitution en personnes morales 
(John Deere Plow Co. c. Wharton, [1915] A.C. 
330 (C.P.); Great West Saddlery Co. c. The King, 
[1921] 2 A.C. 91 (C.P.)). Puisque la création de per-
sonnes morales en vertu de lettres patentes déli-
vrées par la Couronne constituait un exercice de 
sa prérogative de créer des compagnies, il aurait 
semblé naturel au Conseil privé d’étendre l’immu-
nité de la Couronne aux personnes morales qu’elle 
constituait. Ainsi, l’application des lois générales 
d’une province à ces personnes morales pouvait 
être conçue comme une atteinte à l’exercice de la 
prérogative que constituait la constitution de per-
sonnes morales.


 La doctrine de l’exclusivité des compétences a 
ensuite été appliquée afin de protéger les éléments 
« vitaux » des « entreprises » fédérales (Attorney-
General for Ontario c. Winner, [1954] 4 D.L.R. 657 
(C.P.); voir également Toronto Corporation c. Bell 
Telephone Co. of Canada, [1905] A.C. 52 (C.P.) 
(« Toronto Corporation »)). Plus tard encore, les 
tribunaux ont eu recours à cette doctrine afin de 
soustraire les Autochtones et leurs terres à l’emprise 
des législations provinciales d’application géné-
rale touchant certains aspects de leur statut spé-
cial (Parents naturels; Derrickson c. Derrickson, 
[1986] 1 R.C.S. 285).


38   In our view, the sweeping immunity argued for 
by the banks in this appeal is not acceptable in the 
Canadian federal structure. The argument exposes 
the dangers of allowing the doctrine of inter-
jurisdictional immunity to exceed its proper (and 
very restricted) limit and to frustrate the applica-
tion of the pith and substance analysis and of the 
double aspect doctrine. The latter have the ability 
to resolve most problems relating to the validity of 
the exercise of legislative powers under the heads 
of power applicable to the activities in question.


39  It is not without interest that the present doc-
trine of interjurisdictional immunity, which is the 
result of a long process of constitutional evolu-
tion, was originally developed in a very special 
context, namely to protect federally incorporated 
companies from provincial legislation affecting 
the essence of the powers conferred on them as 
a result of their incorporation (John Deere Plow 
Co. v. Wharton, [1915] A.C. 330 (P.C.); Great West 
Saddlery Co. v. The King, [1921] 2 A.C. 91 (P.C.)). 
Since the creation of corporations by letters patent 
issued by the Crown constituted an exercise of 
the Crown’s prerogative to create corporations, it 
would have seemed natural to the Privy Council 
to extend the Crown’s immunity to the entities it 
incorporated. Thus, to apply a province’s general 
statutes to these corporations could be conceived 
as interfering with the exercise of the prerogative 
of incorporation.


40  The doctrine of interjurisdictional immunity 
was subsequently applied to protect “essential” 
parts of federal “undertakings” (Attorney-General 
for Ontario v. Winner, [1954] 4 D.L.R. 657 (P.C.); 
see also Toronto Corporation v. Bell Telephone 
Co. of Canada, [1905] A.C. 52 (P.C.) (“Toronto 
Corporation”)). Still later, the courts resorted to 
interjurisdictional immunity to shield Aboriginal 
peoples and their lands from provincial legislation 
of general application affecting certain aspects of 
their special status (Natural Parents; Derrickson v. 
Derrickson, [1986] 1 S.C.R. 285).
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41 On voit donc que, de façon générale, la doc-
trine de l’exclusivité des compétences a servi à 
protéger la spécificité fédérale de certains ouvra-
ges ou d’entreprises, de choses (par exemple les 
terres autochtones) ou de personnes (par exem-
ple les Autochtones et les sociétés créées par la 
Couronne fédérale). Comme l’a fait remarquer le 
juge Gonthier dans l’arrêt Commission de transport 
de la Communauté urbaine de Québec c. Canada 
(Commission des champs de bataille nationaux), 
[1990] 2 R.C.S. 838 :


L’immunité relative à la spécificité fédérale s’applique 
aux choses ou aux personnes tombant sous juridiction 
fédérale dont certaines dimensions spécifiquement  
fédérales seraient atteintes par la législation provinciale. 
Il en est ainsi car ces dimensions spécifiquement fédé-
rales font partie intégrante de la compétence fédérale 
sur ces choses ou ces personnes et cette compétence se 
veut exclusive. [Nous soulignons; p. 853.]


Certes, l’intérêt spécifiquement fédéral peut très 
bien porter sur l’activité elle-même relevant de la 
compétence fédérale plutôt que sur l’identité des 
participants. Dans l’arrêt Parents naturels, le juge 
en chef Laskin a d’ailleurs fait la remarque sui-
vante, à la p. 760 :


Par conséquent, on ne peut prétendre qu’une loi pro-
vinciale peut embrasser des matières relevant exclusi-
vement de la juridiction fédérale simplement parce que 
cette loi est d’application générale, c’est-à-dire que sa 
portée n’est pas expressément restreinte aux matières 
de juridiction provinciale. [. . .] S’il en est ainsi, c’est 
parce qu’interpréter une loi provinciale de façon qu’elle 
embrasse de telles activités équivaut à la faire empiéter 
sur un domaine de juridiction exclusivement fédérale. 
[Nous soulignons.]


(Cité et approuvé par le juge Beetz dans l’arrêt Bell 
Canada (1988), p. 834.)


Dans l’affaire Succession Ordon c. Grail, [1998] 3 
R.C.S. 437, la Cour a reconnu dans son examen de 
la compétence fédérale sur le droit maritime que 
la doctrine est susceptible de s’appliquer à toutes 
les « activités » relevant de la compétence du gou-
vernement fédéral. Voir également McKay c. The 
Queen, [1965] R.C.S. 798, où il était question de 
l’applicabilité d’une loi municipale sur les ensei-
gnes à une activité relevant de la compétence  


 Thus, broadly speaking, the doctrine of inter-
jurisdictional immunity was used to protect that 
which makes certain works or undertakings, things 
(e.g., Aboriginal lands) or persons (e.g., Aboriginal 
peoples and corporations created by the federal 
Crown) specifically of federal jurisdiction. As 
Gonthier J. observed in Commission de transport 
de la Communauté urbaine de Québec v. Canada 
(National Battlefields Commission), [1990] 2 
S.C.R. 838:


The immunity pertaining to federal status applies to 
things or persons falling within federal jurisdiction, 
some specifically federal aspects of which would be 
affected by provincial legislation. This is so because 
these specifically federal aspects are an integral part of 
federal jurisdiction over such things or persons and this 
jurisdiction is meant to be exclusive. [Emphasis added; 
p. 853.]


Of course, what is of specific federal interest may 
well be the federally regulated activity itself rather 
than the identity of the participants. In Natural 
Parents, at p. 760, Laskin C.J. observed:


It cannot be said therefore that because a provincial stat-
ute is general in its operation, in the sense that its terms 
are not expressly restricted to matters within provincial 
competence, it may embrace matters within exclusive 
federal competence. . . . This is because to construe the 
provincial legislation to embrace such activities would 
have it encroaching on an exclusive federal legislative 
area. [Emphasis added.]


(Cited with approval by Beetz J. in Bell Canada 
(1988), at p. 834.)


In Ordon Estate v. Grail, [1998] 3 S.C.R. 437, 
in the course of considering federal jurisdiction 
over maritime law, the Court acknowledged that 
the doctrine could potentially apply to all “activ-
ities” within Parliament’s jurisdiction. See also 
McKay v. The Queen, [1965] S.C.R. 798, where 
the issue was the applicability of a municipal sign 
law to a federal activity, namely a federal election;  
OPSEU, per Beetz J., at p. 30; and Scowby v. 
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fédérale, à savoir une élection fédérale; SEFPO, le 
juge Beetz, p. 30; et Scowby c. Glendinning, [1986] 
2 R.C.S. 226, le juge La Forest, p. 257.


 Bien que les textes juridiques encadrant notre 
structure fédérale et la logique de celle-ci justi-
fient l’application de la doctrine de l’exclusivité 
des compétences à certaines « activités » fédé-
rales, l’appliquer généralement aux « activités » 
suscite néanmoins des problèmes d’application 
concrets beaucoup plus importants que ceux qui 
ont été relevés dans le cas des ouvrages ou entre-
prises, et des choses ou personnes, dont les limites 
sont plus faciles à définir. Rappelons qu’une appli-
cation large paraît également contraire au fédéra-
lisme souple que visent à promouvoir les doctrines 
constitutionnelles du caractère véritable, du double 
aspect et de la prépondérance fédérale. Voir F. 
Gélinas, « La doctrine des immunités interjuridic-
tionnelles dans le partage des compétences : élé-
ments de systématisation », dans Mélanges Jean 
Beetz (1995), p. 471, et Hogg, par. 15.8c). Or, ces 
doctrines se sont révélées les plus conformes aux 
conceptions modernes du fédéralisme canadien 
qui reconnaissent les inévitables chevauchements 
de compétences. La vie du fédéralisme canadien 
ne se réduit pas qu’à des problèmes juridiques. Si 
elle reste un document juridique, la Constitution 
fournit un cadre de vie et d’action politique à l’in-
térieur d’un État fédéral, dans lequel les tribunaux 
ont légitimement observé l’importance que pré-
sente la coopération des acteurs gouvernementaux 
pour la souplesse du fonctionnement du fédéra-
lisme.


 Accorder trop d’importance à la doctrine de 
l’exclusivité des compétences engendrerait une 
grande incertitude. La doctrine repose sur l’attribu-
tion à chaque chef de compétence législative d’un 
« contenu essentiel » indéterminé — difficile à 
définir, sinon au fil du temps par des interprétations 
judiciaires fortuites et ponctuelles. L’obligation 
d’élaborer une définition abstraite d’un « contenu 
essentiel » n’est pas, en général, conciliable avec 
la tradition canadienne en matière d’interprétation 
constitutionnelle, laquelle favorise une démarche 
progressive. En effet, s’il est vrai que le catalo-
gue des art. 91 et 92 contient un certain nombre 


Glendinning, [1986] 2 S.C.R. 226, per La Forest J., 
at p. 257.


42  While the text and logic of our federal struc-
ture justifies the application of interjurisdictional 
immunity to certain federal “activities” neverthe-
less, a broad application of the doctrine to “activ-
ities” creates practical problems of application 
much greater than in the case of works or under-
takings, things or persons, whose limits are more 
readily defined. A broad application also appears 
inconsistent, as stated, with the flexible federalism 
that the constitutional doctrines of pith and sub-
stance, double aspect and federal paramountcy 
are designed to promote. See F. Gélinas, “La doc-
trine des immunités interjuridictionnelles dans le 
partage des compétences: éléments de systémati-
sation”, in Mélanges Jean Beetz (1995), at p. 471, 
and Hogg, at para. 15.8(c). It is these doctrines 
that have proved to be most consistent with con-
temporary views of Canadian federalism, which 
recognize that overlapping powers are unavoid-
able. Canadian federalism is not simply a matter 
of legalisms. The Constitution, though a legal 
document, serves as a framework for life and for 
political action within a federal state, in which the 
courts have rightly observed the importance of co-
operation among government actors to ensure that 
federalism operates flexibly.


43  Excessive reliance on the doctrine of interjuris-
dictional immunity would create serious uncer-
tainty. It is based on the attribution to every legis-
lative head of power of a “core” of indeterminate 
scope — difficult to define, except over time by 
means of judicial interpretations triggered seren-
dipitously on a case-by-case basis. The require-
ment to develop an abstract definition of a “core” 
is not compatible, generally speaking, with the tra-
dition of Canadian constitutional interpretation, 
which favours an incremental approach. While 
it is true that the enumerations of ss. 91 and 92 
contain a number of powers that are precise and 
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de pouvoirs précis et prêtant peu à discussion, il en 
est d’autres beaucoup plus imprécis, comme ceux 
sur le droit criminel, le commerce ou les matières 
d’intérêt local ou privé dans la province. À partir 
de la naissance de la Confédération, la jurispru-
dence s’est gardée de tenter de définir à jamais et à 
l’avance l’étendue possible de ce type de pouvoirs : 
Citizens Insurance, p. 109; John Deere Plow, p. 
339. À titre d’exemple, elle n’a pas éviscéré le pou-
voir fédéral sur le trafic et le commerce, mais en 
l’interprétant, elle a cherché à éviter de vider de 
leur contenu les pouvoirs provinciaux sur le droit 
civil et les matières d’intérêt local ou privé. Une 
application généralisée de la doctrine de l’exclusi-
vité des compétences issue du domaine du « trafic 
et du commerce » aurait mené à une forme de 
fédéralisme fort différente, plus rigide et plus cen-
traliste. Abordant avec prudence un cas d’espèce à 
la fois, la jurisprudence a graduellement su définir 
le contenu des pouvoirs législatifs du Parlement 
et des législatures, sans nier la réalité de leurs 
interactions inévitables, mais toujours en tenant 
compte de l’évolution des problèmes auxquels le 
partage des compétences législatives doit mainte-
nant apporter des solutions.


44 Par ailleurs, nous tenons à rappeler que l’exclusi-
vité des compétences signifie que même si un ordre 
législatif n’a pas légiféré sur une matière donnée, 
l’autre ne pourrait pas adopter des lois ayant des 
effets même accessoires sur ce qu’il est convenu 
d’appeler le « contenu essentiel » de la compé-
tence. Ce genre de situation accroît le risque de 
création de « vides juridiques », ce que notre Cour 
a reconnu dans Law Society of British Columbia c. 
Mangat, [2001] 3 R.C.S. 113, 2001 CSC 67, par. 52. 
En principe, ces « vides juridiques » ne sont guère 
souhaitables.


45 Une tendance centralisatrice de l’interprétation 
constitutionnelle risque également d’émerger invo-
lontairement d’une utilisation large de la doctrine 
de l’exclusivité des compétences. Comme nous 
l’avons indiqué, l’histoire de la doctrine démon-
tre qu’elle a surtout protégé les chefs de compé-
tence fédérale contre les empiétements accessoi-
res des législatures provinciales. L’application 


not really open to discussion, other powers are far 
less precise, such as those relating to the criminal 
law, trade and commerce and matters of a local 
or private nature in a province. Since the time of 
Confederation, courts have refrained from trying 
to define the possible scope of such powers in 
advance and for all time: Citizens Insurance, at 
p. 109; John Deere Plow, at p. 339. For example, 
while the courts have not eviscerated the federal 
trade and commerce power, they have, in interpret-
ing it, sought to avoid draining of their content the 
provincial powers over civil law and matters of a 
local or private nature. A generalized application 
of interjurisdictional immunity related to “trade 
and commerce” would have led to an altogether 
different and more rigid and centralized form of 
federalism. It was by proceeding with caution on 
a case-by-case basis that the courts were gradually 
able to define the content of the heads of power of 
Parliament and the legislatures, without denying 
the unavoidable interplay between them, always 
having regard to the evolution of the problems for 
which the division of legislative powers must now 
provide solutions.


 Moreover, as stated, interjurisdictional immu-
nity means that despite the absence of law enacted 
at one level of government, the laws enacted by the 
other level cannot have even incidental effects on 
the so-called “core” of jurisdiction. This increases 
the risk of creating “legal vacuums”, as this Court 
recognized in Law Society of British Columbia v. 
Mangat, [2001] 3 S.C.R. 113, 2001 SCC 67, at para. 
52. Generally speaking, such “vacuums” are not 
desirable.


 Further, a broad use of the doctrine of inter-
jurisdictional immunity runs the risk of creating 
an unintentional centralizing tendency in consti-
tutional interpretation. As stated, this doctrine has 
in the past most often protected federal heads of 
power from incidental intrusion by provincial leg-
islatures. The “asymmetrical” application of inter-
jurisdictional immunity is incompatible with the 
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« asymétrique » de cette doctrine demeure incon-
ciliable avec les besoins de flexibilité et de coor-
dination du fédéralisme canadien contemporain. 
Les auteurs ont signalé qu’une application exten-
sive de la doctrine afin de protéger les chefs de 
compétence fédéraux et les entreprises fédérales 
n’est ni nécessaire [TRADUCTION] « ni souhaitable 
dans une fédération où les provinces sont chargées 
d’adopter et d’appliquer un aussi grand nombre de 
lois visant à protéger les travailleurs, les consom-
mateurs et l’environnement (pour ne nommer que 
ceux-ci) » (Hogg, p. 15-30; voir également Weiler, 
p. 312; J. Leclair, « The Supreme Court of Canada’s 
Understanding of Federalism : Efficiency at the 
Expense of Diversity » (2003), 28 Queen’s L.J. 
411). L’effet asymétrique de la doctrine de l’exclu-
sivité des compétences peut aussi être considéré 
comme une menace aux principes de subsidia-
rité, selon lesquels « le niveau de gouvernement le 
mieux placé pour [prendre des décisions est] celui 
qui est le plus apte à le faire, non seulement sur 
le plan de l’efficacité mais également parce qu’il 
est le plus proche des citoyens touchés » (114957 
Canada Ltée (Spraytech, Société d’arrosage) c. 
Hudson (Ville), [2001] 2 R.C.S. 241, 2001 CSC 40, 
par. 3).


 Enfin, le recours à la doctrine semble générale-
ment superflu dans la mesure où le Parlement fédé-
ral peut toujours, s’il le considère approprié, légifé-
rer de manière suffisamment précise pour que les 
personnes assujetties n’aient aucun doute quant à 
l’application résiduelle ou accessoire de la législa-
tion provinciale. L’examen de l’histoire et du fonc-
tionnement de la doctrine de la prépondérance 
fédérale le confirme suffisamment, comme nous le 
verrons d’ailleurs.


 Pour toutes ces raisons, bien que la doctrine de 
l’exclusivité des compétences joue un rôle légitime 
dans les cas indiqués, nous tenons à préciser main-
tenant que notre Cour ne préconise pas une utilisa-
tion intensive de cette doctrine, et nous déclinons 
l’invitation des appelantes d’en faire la première 
doctrine examinée dans le cadre d’un différend sur 
le partage des compétences.


flexibility and co-ordination required by contem-
porary Canadian federalism. Commentators have 
noted that an extensive application of this doctrine 
to protect federal heads of power and undertak-
ings is both unnecessary and “undesirable in a 
federation where so many laws for the protection 
of workers, consumers and the environment (for 
example) are enacted and enforced at the provin-
cial level” (Hogg, at p. 15-30; see also Weiler, at p. 
312; J. Leclair, “The Supreme Court of Canada’s 
Understanding of Federalism: Efficiency at the 
Expense of Diversity” (2003), 28 Queen’s L.J. 
411). The asymmetrical effect of interjurisdic-
tional immunity can also be seen as undermining 
the principles of subsidiarity, i.e. that decisions 
“are often best [made] at a level of government that 
is not only effective, but also closest to the citi-
zens affected” (114957 Canada Ltée (Spraytech, 
Société d’arrosage) v. Hudson (Town), [2001] 2 
S.C.R. 241, 2001 SCC 40, at para. 3).


46  Finally, the doctrine would seem as a gen-
eral rule to be superfluous in that Parliament can 
always, if it sees fit to do so, make its legislation 
sufficiently precise to leave those subject to it with 
no doubt as to the residual or incidental application 
of provincial legislation. As we shall see, sufficient 
confirmation of this can be found in the history and 
operation of the doctrine of federal paramountcy.


47  For all these reasons, although the doctrine of 
interjurisdictional immunity has a proper part to 
play in appropriate circumstances, we intend now 
to make it clear that the Court does not favour an 
intensive reliance on the doctrine, nor should we 
accept the invitation of the appellants to turn it into 
a doctrine of first recourse in a division of powers 
dispute.
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D. Limitation de la portée de la doctrine de l’ex-
clusivité des compétences


(1) « Entraver » ou « toucher »


48 Même dans les cas où la doctrine de l’exclu-
sivité des compétences peut être utilisée, nous 
devons examiner la mesure de l’empiétement sur le 
« contenu essentiel » de la compétence de l’autre 
ordre de gouvernement qui ferait intervenir l’appli-
cation de cette doctrine. Dans l’arrêt Bell Canada 
(1988), le juge Beetz a écrit ce qui suit, aux p. 859-
860 :


 Pour que joue la règle de l’inapplicabilité, il suffit 
que la sujétion de l’entreprise à la loi provinciale ait 
pour effet d’affecter un élément vital ou essentiel 
de l’entreprise sans nécessairement aller jusqu’à 
effectivement entraver ou paralyser cette dernière. 
[Nous soulignons.]


Notre collègue le juge Bastarache approuve la 
notion d’« affecter » ou de « toucher » qui a été 
substituée dans l’arrêt Bell Canada (1988) à celle 
d’« entraver ». Il s’exprime ainsi :


. . . il faut donner au terme « touche » un sens qui repré-
sente en quelque sorte un juste milieu entre le critère 
peut-être trop vague ou trop large que rend l’expression 
« avoir une incidence sur » et l’ancien critère trop res-
trictif fondé sur « la stérilisation » ou « l’entrave ». Sans 
exiger que le contenu essentiel de la compétence fédé-
rale, ou les opérations de l’entreprise, soient complète-
ment paralysés, l’application du règlement doit produire 
des effets suffisamment importants et graves pour que 
l’immunité puisse s’appliquer.


(Colombie-Britannique (Procureur général) c. 
Lafarge Canada Inc., [2007] 2 R.C.S. 86, 2007 
CSC 23, par. 139)


En toute déférence, nous ne pouvons souscrire à 
cette opinion. Nous estimons que l’état du droit 
antérieur à l’arrêt Bell Canada (1988) était plus 
fidèle à notre régime fédéral. À notre avis, il ne 
suffit pas que la législation provinciale « touche » 
simplement la spécificité fédérale d’un sujet ou 
d’un objet fédéral. La différence entre la notion 
de « toucher » et celle d’« entraver » réside dans 
le fait que la première ne suppose pas de consé-
quences fâcheuses, contrairement à la seconde. 


D. A More Restricted Approach to Interjurisdic-
tional Immunity


(1) Impairment Versus Affects


 Even in situations where the doctrine of inter-
jurisdictional immunity is properly available, we 
must consider the level of the intrusion on the 
“core” of the power of the other level of govern-
ment which would trigger its application. In Bell 
Canada (1988), Beetz J. wrote, at pp. 859-60:


 In order for the inapplicability of provincial leg-
islation rule to be given effect, it is sufficient that the 
provincial statute which purports to apply to the fed-
eral undertaking affects a vital or essential part of that 
undertaking, without necessarily going as far as impair-
ing or paralyzing it. [Emphasis added.]


Our colleague Bastarache J. agrees with the sub-
stitution in Bell Canada (1988) of “affects” for 
“impairs”. He writes:


. . . the meaning of the word “affects” should be inter-
preted as a kind of middle ground between the perhaps 
overly vague or broad standard of “touches on” and the 
older and overly restrictive standard of “sterilizes” or 
“impairs”. Without requiring complete paralysis of the 
core of the federal power or the operations of the under-
taking, the impact of the application of the by-law must 
be sufficiently severe and serious to trigger immunity.


(British Columbia (Attorney General) v. Lafarge 
Canada Inc., [2007] 2 S.C.R. 86, 2007 SCC 23, at 
para. 139)


With great respect, we cannot agree. We believe 
that the law as it stood prior to Bell Canada (1988) 
better reflected our federal scheme. In our opinion, 
it is not enough for the provincial legislation simply 
to “affect” that which makes a federal subject or 
object of rights specifically of federal jurisdiction. 
The difference between “affects” and “impairs” is 
that the former does not imply any adverse conse-
quence whereas the latter does. The shift in Bell 
Canada (1988) from “impairs” to “affects” is not 
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Le changement opéré dans Bell Canada (1988) en 
passant de la notion d’« entraver » à la notion de 
« toucher » n’est pas compatible avec le point de 
vue adopté par la suite dans l’arrêt Mangat, selon 
lequel « [l]e fait que la matière visée [. . .] comporte 
un double aspect joue en faveur de l’application de 
la règle de la prépondérance plutôt que de celle de 
l’exclusivité des compétences » (par. 52). Ce pas-
sage n’est pas compatible non plus avec l’applica-
tion qu’avait faite le juge Beetz lui-même du cri-
tère de l’« entrave » dans l’arrêt Dick c. La Reine, 
[1985] 2 R.C.S. 309, p. 323-324. C’est lorsque l’ef-
fet préjudiciable d’une loi adoptée par un ordre de 
gouvernement s’intensifie en passant de « toucher » 
à « entraver » (sans nécessairement « stériliser » 
ou « paralyser ») que le « contenu essentiel » de la 
compétence de l’autre ordre de gouvernement (ou 
l’élément vital ou essentiel d’une entreprise établie 
par lui) est menacé, et pas avant.


 Dans Irwin Toy Ltd. c. Québec (Procureur géné-
ral), [1989] 1 R.C.S. 927, le juge en chef Dickson 
et les juges Lamer et Wilson ont fait remarquer en 
passant que l’on pourrait faire une distinction entre 
l’application directe d’une loi provinciale (lorsque 
le verbe clé est « toucher ») et l’application indi-
recte (lorsque le verbe clé peut encore être « entra-
ver ») (p. 957). La recherche d’une autre ligne de 
démarcation indiquait une certaine insatisfaction 
à l’égard du critère proposé par le verbe de « tou-
cher » sans que rien ne soit fait pour y remédier. 
Nous nous devons, à ce stade-ci, de compléter la 
reconsidération amorcée dans l’arrêt Irwin Toy, et 
de statuer qu’en l’absence d’une entrave, la doctrine 
de l’exclusivité des compétences ne s’applique pas.


(2) Éléments du « contenu minimum élémen-
taire et irréductible » d’une compétence 
législative


 Parmi les contributions de l’arrêt Bell Canada 
(1988), l’une des plus importantes consiste à res-
treindre la portée de la règle à un « contenu mini-
mum élémentaire et irréductible » (p. 839) parfois 
appelé le « contenu essentiel » de la compétence 
législative visée. (À notre avis, le juge Beetz 
entendait par « minimum », le contenu minimum 
nécessaire pour garantir la réalisation efficace de 


consistent with the view subsequently adopted in 
Mangat that “[t]he existence of a double aspect to 
the subject matter . . . favours the application of 
the paramountcy doctrine rather than the doctrine 
of interjurisdictional immunity” (para. 52). Nor is 
the shift consistent with the earlier application by 
Beetz J. himself of the “impairment” test in Dick 
v. The Queen, [1985] 2 S.C.R. 309, at pp. 323-24. 
It is when the adverse impact of a law adopted by 
one level of government increases in severity from 
“affecting” to “impairing” (without necessarily 
“sterilizing” or “paralyzing”) that the “core” com-
petence of the other level of government (or the 
vital or essential part of an undertaking it duly con-
stitutes) is placed in jeopardy, and not before.


49  In Irwin Toy Ltd. v. Quebec (Attorney General), 
[1989] 1 S.C.R. 927, Dickson C.J. and Lamer and 
Wilson JJ. observed in passing that a distinc-
tion could be drawn between the direct applica-
tion of provincial law (where the operative verb is 
“affects”) and the indirect application (where the 
operative verb may still be “impairs”) (p. 957). This 
further exercise in line drawing signalled a meas-
ure of dissatisfaction with the “affects” test without 
doing anything about it. At this point, we should 
complete the reassessment begun in Irwin Toy and 
hold that, in the absence of impairment, interjuris-
dictional immunity does not apply.


(2) Identification of the “Basic, Minimum and 
Unassailable” Content of a Legislative 
Power


50  One of the important contributions of Bell 
Canada (1988) was to limit the scope of the doc-
trine to the “basic, minimum and unassailable con-
tent” (p. 839) sometimes referred to as the “core” of 
the legislative power in question. (By “minimum”, 
we understand that Beetz J. meant the minimum 
content necessary to make the power effective for 
the purpose for which it was conferred.) This is 
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l’objectif pour lequel la compétence a été attribuée.) 
Selon le juge Beetz, l’existence de ce contenu est 
nécessaire pour donner effet à ce qu’il a appelé « le 
principe fédéral qui sous-tend la constitution cana-
dienne » (p. 766). Pour que les appelantes puissent 
avoir gain de cause dans le présent pourvoi, leur 
argument doit donc consister en partie à rattacher 
la promotion de l’assurance « paix d’esprit » au 
contenu essentiel des opérations bancaires. Pour 
les motifs que nous avons déjà exposés, et que nous 
précisons ci-dessous, nous ne croyons pas que cet 
aspect de l’argument des appelantes puisse être 
retenu.


(3) L’élément vital ou essentiel d’une entre-
prise


51 Dans l’exercice de leurs compétences législati-
ves, les législateurs, fédéral et provinciaux, créent 
des « entreprises ». Les banques appelantes sont 
des « entreprises fédérales », constituées en vertu 
de la compétence relative aux banques prévue au 
par. 91(15). Dans l’arrêt Bell Canada (1988), le 
juge Beetz a abordé l’exclusivité des compétences 
relativement aux « éléments essentiels ou vitaux » 
de telles entreprises (p. 839 et 859-860). À notre 
avis, certains auteurs et certainement les appelan-
tes ont eu tendance à donner une trop large portée à 
l’aspect qu’il faudrait considérer comme « vital ou 
essentiel » à une entreprise fédérale. Nous estimons 
que le juge Beetz a bien pesé ses mots et qu’il enten-
dait employer le mot « vital » dans son sens gram-
matical ordinaire, à savoir ce qui est « [e]ssentiel 
à la vie d’un individu, d’une collectivité; indispen-
sable » (Le Nouveau Petit Robert (2006), p. 2788). 
Le mot « essentiel » a un sens similaire, soit celui 
de « absolument nécessaire (opposé à inutile) » (p. 
950). Les mots « vital » et « essentiel » n’ont pas 
été choisis au hasard. L’expression [TRADUCTION] 
« élément essentiel » a été employée pour limiter 
la portée de la doctrine de l’exclusivité des com-
pétences par le juge Abbott, dans Reference re 
Industrial Relations and Disputes Investigation 
Act, [1955] R.C.S. 529, p. 592, et par le juge 
Martland dans l’arrêt Commission du salaire mini-
mum c. Bell Telephone Co. of Canada, [1966] 
R.C.S. 767 (« Bell Canada (1966) »), p. 774. Le 
juge Martland a également parlé, à la p. 777, d’une 


necessary, according to Beetz J., to give effect to 
what he called “the principle of federalism under-
lying the Canadian Constitution” (p. 766). Thus, 
the success of the appellants’ argument in this 
appeal depended in part on locating the promotion 
of “peace of mind” insurance at the core of bank-
ing. For the reasons already discussed, and particu-
larized below, we do not believe that this aspect of 
the appellants’ argument can be sustained.


(3) The Vital or Essential Part of an Undertak-
ing


 In the exercise of their legislative powers, fed-
eral and provincial legislators bring into existence 
“undertakings”. The appellant banks are “federal 
undertakings” constituted pursuant to the s. 91(15) 
banking power. In Bell Canada (1988), Beetz J. 
spoke of interjurisdictional immunity in relation 
to “essential and vital elements” of such under-
takings (pp. 839 and 859-60). In our view, some 
text writers and certainly the appellants have been 
inclined to give too wide a scope to what should be 
considered “vital or essential” to a federal under-
taking. We believe that Beetz J. chose his words 
carefully and intended to use “vital” in its ordi-
nary grammatical sense of “[e]ssential to the exist-
ence of something; absolutely indispensable or 
necessary; extremely important, crucial” (Shorter 
Oxford English Dictionary (5th ed. 2002), vol. 
2, at p. 3548). The word “essential” has a similar 
meaning, e.g. “[a]bsolutely indispensable or nec-
essary” (vol. 1, at p. 860). The words “vital” and 
“essential” were not randomly chosen. The expres-
sion “vital part” was used as a limitation on the 
scope of interjurisdictional immunity by Abbott J. 
in Reference re Industrial Relations and Disputes 
Investigation Act, [1955] S.C.R. 529, at p. 592, and 
by Martland J. in Commission du salaire minimum 
v. Bell Telephone Co. of Canada, [1966] S.C.R. 
767 (“Bell Canada (1966)”), at p. 774. Martland J. 
also referred to an “essential part of the operation 
of such an undertaking”, at p. 777. What is “vital” 
or “essential” is, by definition, not co-extensive 
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[TRADUCTION] « partie essentielle de l’exploita-
tion d’une entreprise de ce genre ». Par définition, 
ce qui est « vital » ou « essentiel » ne correspond 
pas nécessairement à chaque élément d’une entre-
prise constituée sous le régime d’une loi fédérale 
ou assujettie à la réglementation fédérale. En ce qui 
concerne les entreprises fédérales, le juge Beetz a 
fait état d’un « principe plus général » selon lequel 
il n’existe aucune exclusivité des compétences 
pourvu que « [l’]assujettissement [aux lois provin-
ciales] n’ait pas pour conséquence que ces lois [. . .] 
atteignent [les sujets qui relèvent de la compétence 
du Parlement] dans ce qui constitue justement leur 
spécificité fédérale » (Bell Canada (1988), p. 762 
(nous soulignons)). Par exemple, en l’espèce l’ar-
gument des appelantes exagère la portée de ce qui 
peut raisonnablement être considéré comme « vital 
ou essentiel » à leur entreprise bancaire. La promo-
tion d’assurance « paix d’esprit » peut difficilement 
être considérée comme « absolument essentielle » 
aux activités bancaires à moins que ces mots soient 
vidés de leur sens ordinaire.


 À cet égard, suivant le vieil adage de common 
law voulant qu’il soit sage de s’attacher davantage 
à ce que les tribunaux font qu’à ce qu’ils disent, il 
peut être utile, pour comprendre les limites de la 
doctrine de l’exclusivité des compétences au regard 
des entreprises, de regarder comment on l’a appli-
quée aux faits. La comparaison entre l’arrêt Bell 
Canada (1988) et le présent pourvoi s’avère fort 
instructive. Dans l’arrêt Bell Canada (1988), la 
Cour a conclu qu’une loi provinciale sur la santé et 
la sécurité du travail ne pouvait s’appliquer à une 
entreprise de téléphone fédérale parce qu’une telle 
application entrerait « directement et massivement 
[. . .] dans le domaine des conditions de travail et 
des relations de travail et [. . .] de la gestion et des 
opérations » de cette entreprise (p. 798). La loi pro-
vinciale imposerait notamment « un régime de co-
gestion partielle de l’entreprise par les travailleurs 
et l’employeur » (p. 810), réglementant ainsi l’entre-
prise fédérale d’une manière non autorisée par le 
Parlement. L’arrêt Compagnie des chemins de fer 
nationaux du Canada c. Courtois, [1988] 1 R.C.S. 
868, rendu en même temps que l’arrêt Bell Canada 
(1988), dans lequel la même loi provinciale a été 


with every element of an undertaking incorpo-
rated federally or subject to federal regulation. In 
the case of federal undertakings, Beetz J. referred 
to a “general rule” that there is no interjurisdic-
tional immunity, provided that “the application 
of [the] provincial laws does not bear upon those 
[federal] subjects in what makes them specifically 
of federal jurisdiction” (Bell Canada (1988), at p. 
762 (emphasis added)). In the present appeal, for 
example, the appellants’ argument inflates out of 
all proportion what could reasonably be considered 
“vital or essential” to their banking undertaking. 
The promotion of “peace of mind” insurance can 
hardly be considered “absolutely indispensable or 
necessary” to banking activities unless such words 
are to be emptied of their ordinary meaning.


52  In this respect, following the sage common 
law adage that it is wise to look at what the courts 
do as distinguished from what they say, a useful 
approach to understanding the limited scope of 
the doctrine of interjurisdictional immunity in 
respect of undertakings is to see how it has been 
applied to the facts. A comparison between Bell 
Canada (1988) and the present case is instruc-
tive. In Bell Canada (1988), the Court concluded 
that the application of a provincial Act respecting 
occupational health and safety could not apply 
to a federal telephone undertaking because such 
application would “enter directly and massively 
into the field of working conditions and labour 
relations . . . and . . . management and opera-
tion” of the federal utility (p. 798). Amongst other 
things, the provincial Act would impose “a system 
of partial co-management of the undertaking by 
the workers and the employer” (p. 810), thereby 
regulating the federal undertaking in a manner 
not sanctioned by Parliament. To the same effect 
is Canadian National Railway Co. v. Courtois, 
[1988] 1 S.C.R. 868, released concurrently with 
Bell Canada (1988), where the same provincial 
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déclarée inapplicable à une entreprise fédérale 
de chemin de fer (p. 890), abonde dans le même 
sens. Dans le troisième arrêt de la trilogie de 1988, 
Alltrans Express Ltd. c. Colombie-Britannique 
(Workers Compensation Board), [1988] 1 R.C.S. 
897, la Cour a conclu que les aspects préven-
tifs (par opposition aux aspects d’indemnisation) 
de la Workers’ Compensation Act de la C.-B. ne 
pouvaient s’appliquer à une entreprise de camion-
nage interprovinciale et internationale parce que 
cela toucherait à la gestion de l’entreprise fédérale, 
y compris le « pouvoir [de la Commission de la 
Colombie-Britannique] d’ordonner à un employeur 
de fermer complètement ou partiellement le lieu de 
travail afin de prévenir des lésions corporelles » (p. 
911). On peut utilement opposer ces arrêts à la déci-
sion Canadian Pacific Railway Co. c. Corporation 
of the Parish of Notre Dame de Bonsecours, 
[1899] A.C. 367 (C.P.), où l’on a statué qu’il n’était 
pas vital ou essentiel au gouvernement fédéral de 
réglementer l’enlèvement des déchets et débris du 
fossé se trouvant du côté sud de la plate-forme du 
chemin de fer exploité par l’entreprise. (Voir égale-
ment Ontario c. Canadien Pacifique Ltée, [1995] 2 
R.C.S. 1028.) Il semble pourtant que l’enlèvement 
des débris de la plate-forme soit au moins aussi 
essentiel aux activités d’un service de chemin de 
fer que la vente d’assurance « paix d’esprit » facul-
tative aux emprunteurs des banques.


53 À notre avis, les autres décisions citées par les 
appelantes n’appuient pas non plus leur interpréta-
tion large des éléments qui sont vitaux et essentiels 
à leurs opérations bancaires. Nous estimons qu’il 
n’est simplement pas crédible de prétendre que la 
promotion d’assurance « paix d’esprit » est « abso-
lument nécessaire » pour permettre aux banques 
d’exploiter leurs entreprises dans ce qui constitue 
justement leur spécificité fédérale.


E. Décisions relatives à l’exclusivité des compé-
tences sur lesquelles s’appuient les appelantes


(1) Décisions en matière de transport fédéral


54 Les appelantes invoquent l’arrêt Greater Toronto 
Airports Authority c. Mississauga (City) (2000), 50 
O.R. (3d) 641 (C.A.), autorisation de pourvoi à la 


Act was declared inapplicable to a federally regu-
lated railway (p. 890). In the third case of the 1988 
trilogy, Alltrans Express Ltd. v. British Columbia 
(Workers’ Compensation Board), [1988] 1 S.C.R. 
897, the Court held that the preventative (as dis-
tinguished from compensatory) aspects of the B.C. 
provincial Workers Compensation Act could not 
apply to an interprovincial and international truck-
ing undertaking because to do so would intrude on 
the management of the federally regulated under-
taking, including the “B.C. Board’s power to order 
an employer to close down all or part of the place 
of employment to prevent injuries” (p. 911). These 
cases may usefully be contrasted with Canadian 
Pacific Railway Co. v. Corporation of the Parish of 
Notre Dame de Bonsecours, [1899] A.C. 367 (P.C.), 
where it was held not to be vital or essential for 
the federal government to regulate the clearance of 
trash and debris from the ditch on the south side 
of the railway undertaking’s roadbed. (See also 
Ontario v. Canadian Pacific Ltd., [1995] 2 S.C.R. 
1028.) Yet it seems that clearing debris from the 
roadbed is at least as essential to the operations of 
a rail service as is selling optional “peace of mind” 
insurance to bank borrowers.


 Nor do the other authorities relied on by the 
appellants, in our view, justify their expansive view 
of the elements that are vital and essential to their 
banking operations. It is simply not credible, in 
our view, to suggest that the promotion of “peace 
of mind” insurance is “absolutely indispensable or 
necessary” to enable the banks to carry out their 
undertakings in what makes them specifically of 
federal jurisdiction.


E. The Interjurisdictional Immunity Case Law 
Relied on by the Appellants


(1) The Federal Transportation Cases


 The appellants rely on Greater Toronto 
Airports Authority v. Mississauga (City) (2000), 
50 O.R. (3d) 641 (C.A.), leave to appeal to S.C.C. 
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C.S.C. refusée, [2001] 1 R.C.S. ix, dans lequel il a 
été décidé qu’une municipalité voisine ne pouvait 
appliquer ses mesures de contrôle de l’aménagement 
du territoire (et ses frais) à l’agrandissement projeté 
des installations terminales de l’aéroport Pearson de 
Toronto. Il est évident que les transporteurs inter-
provinciaux et internationaux ont un intérêt vital et 
essentiel à pouvoir se poser dans un aéroport ou à 
accéder à un port sécuritaire. Les aéronefs ne peu-
vent rester indéfiniment en l’air dans l’attente d’une 
autorisation d’aménagement de la part d’autres 
ordres de gouvernement. Cette activité ne se prête 
pas à un chevauchement sur le plan de la réglemen-
tation. Voir Johannesson c. Rural Municipality of 
West St. Paul, [1952] R.C.S. 292; Re Orangeville 
Airport Ltd. and Town of Caledon (1976), 66 D.L.R. 
(3d) 610 (C.A. Ont.); et Venchiarutti c. Longhurst 
(1992), 8 O.R. (3d) 422 (C.A.). De la même façon, 
une loi provinciale visant à réglementer l’accès de 
ses résidants aux banques se heurterait vraisem-
blablement aux mêmes objections constitutionnel-
les qu’une loi provinciale visant à organiser l’em-
barquement et le débarquement des cargaisons et 
des passagers internationaux ou interprovinciaux. 
Dans Winner, le comité judiciaire a conclu qu’une 
loi provinciale obligeant une société exploitant un 
service d’autobus interprovincial et international à 
obtenir un permis avant de pouvoir [TRADUCTION] 
« faire embarquer ou débarquer » des passagers 
[TRADUCTION] « détruirait l’efficacité » de cette 
entreprise fédérale (p. 668 et 675). En réglementant 
cette partie de l’entreprise, la province se trouverait 
à usurper le pouvoir de réglementation du gouver-
nement fédéral. En d’autres termes, l’accès aux pas-
sagers et aux cargaisons était absolument nécessaire 
à la viabilité des transporteurs : voir au même effet 
Registrar of Motor Vehicles c. Canadian American 
Transfer Ltd., [1972] R.C.S. 811, et R. c. Toronto 
Magistrates, Ex Parte Tank Truck Transport Ltd., 
[1960] O.R. 497 (H.C.J.).


 Par contre, les tribunaux ont décidé de façon 
constante qu’aucun intérêt fédéral vital ou essentiel 
ne pouvait justifier que l’on mette les entreprises de 
transport à l’abri des codes de la route ou des lois 
sur la sécurité dans l’industrie du transport. Voir, 
par exemple, R. c. Greening (1992), 43 M.V.R. (2d) 


refused, [2001] 1 S.C.R. ix, in which it was held 
that a neighbouring municipality could not impose 
its land-use development controls (and charges) 
on the planned expansion of terminal facilities 
at Toronto’s Pearson Airport. Of course interpro-
vincial and international carriers have a vital and 
essential interest in being able to land at an airport 
or having access to a safe harbour. Aircraft cannot 
remain aloft indefinitely awaiting planning permis-
sion from other levels of government. This activ-
ity does not lend itself to overlapping regulation. 
See Johannesson v. Rural Municipality of West St. 
Paul, [1952] S.C.R. 292; Re Orangeville Airport 
Ltd. and Town of Caledon (1976), 66 D.L.R. (3d) 
610 (Ont. C.A.), and Venchiarutti v. Longhurst 
(1992), 8 O.R. (3d) 422 (C.A.). Equally, a provin-
cial law that purported to regulate the access of its 
residents to banks would likely meet the same con-
stitutional objections as provincial laws that pur-
ported to regulate the collection and discharge of 
international or interprovincial cargo and passen-
gers. In Winner, the Judicial Committee held that a 
provincial law which required a particular licence 
to be obtained before a bus company operating an 
interprovincial and international bus service could 
“embu[s] or debu[s]” passengers would “destroy 
the efficacy” of the federal undertaking (pp. 668 
and 675). For a province to regulate that part of 
the undertaking would be to usurp the regulatory 
function of the federal government. Access to pas-
sengers and cargo, in other words, was absolutely 
indispensable and necessary to the carriers’ via-
bility: see to the same effect Registrar of Motor 
Vehicles v. Canadian American Transfer Ltd., 
[1972] S.C.R. 811, and R. v. Toronto Magistrates, 
Ex Parte Tank Truck Transport Ltd., [1960] O.R. 
497 (H.C.J.).


55  On the other hand, courts have consistently held 
that there is no vital or essential federal interest 
that would justify holding transportation under-
takings immune from the rules of the road or leg-
islation dealing with safety in the transportation 
industry. See, e.g., R. v. Greening (1992), 43 M.V.R. 
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53 (C. Ont. (Div. prov.)); Commission des champs 
de bataille nationaux, p. 860; R. c. TNT Canada 
Inc. (1986), 37 D.L.R. (4th) 297 (C.A. Ont.), p. 303. 
À notre avis, ces affaires ressemblent davantage 
aux faits de l’espèce.


56 Dans Construction Montcalm Inc. c. Commission 
du salaire minimum, [1979] 1 R.C.S. 754, la Cour a 
conclu qu’il n’était pas vital ou essentiel à l’intérêt 
fédéral de réglementer les salaires et les conditions 
de travail des employés d’un entrepreneur indé‑
pendant (il ne s’agissait pas d’une entreprise fédé‑
rale) chargé de la construction d’un aéroport. Dans 
l’arrêt Air Canada c. Ontario (Régie des alcools), 
[1997] 2 R.C.S. 581, on a jugé que les lois provin‑
ciales en matière d’alcool étaient applicables aux 
compagnies aériennes parce que la vente d’alcool 
constituait un avantage mais n’était pas essentielle 
à l’entreprise aérienne. On pourrait en dire autant 
de la relation entre la promotion d’assurance et l’en‑
treprise des banques.


(2) Les entreprises fédérales de communica‑
tion


57 Nous avons déjà mentionné les arrêts Bell Canada 
(1966) et Bell Canada (1988) sur lesquels s’ap‑
puient les appelantes. L’arrêt Toronto Corporation 
est l’un des premiers arrêts dans lesquels on a 
conclu qu’une loi provinciale valide ne s’appli‑
quait pas à une entreprise fédérale. La province 
cherchait à autoriser la municipalité à réglemen‑
ter la construction des conduits, poteaux et câbles 
de Bell, mais la Cour a statué que [TRADUCTION] 
« aucune législature provinciale [. . .] n’a compé‑
tence pour intervenir dans les activités [de Bell] 
autorisées par le Parlement » (p. 57). Il convient de 
mentionner l’arrêt Re Public Utilities Commission 
and Victoria Cablevision Ltd. (1965), 51 D.L.R. 
(2d) 716 (C.A.C.‑B.), qui va dans le même sens. 
L’intérêt fédéral comprend non seulement la ges‑
tion de l’entreprise, mais aussi l’assurance que l’en‑
treprise pourra accomplir son mandat fondamen‑
tal « dans ce qui constitue justement [sa] spécificité 
fédérale » (Bell Canada (1988), p. 762). Autrement 
dit, un accès sans entrave aux conduits et poteaux 
devenait absolument nécessaire pour permettre à 
Bell d’accomplir son mandat fédéral.


(2d) 53 (Ont. Ct. (Prov. Div.)); National Battlefields 
Commission, at p. 860; R. v. TNT Canada Inc. 
(1986), 37 D.L.R. (4th) 297 (Ont. C.A.), at p. 303. 
These cases, in our view, are more closely analo‑
gous to the facts here.


 In Construction Montcalm Inc. v. Minimum 
Wage Commission, [1979] 1 S.C.R. 754, the Court 
held that it was not vital or essential to the federal 
interest to regulate the wages and working condi‑
tions of employees of an independent contractor 
(not itself a federal undertaking) constructing an 
airport building. In Air Canada v. Ontario (Liquor 
Control Board), [1997] 2 S.C.R. 581, provincial 
liquor laws were held applicable to airlines because 
the sale of liquor was a benefit but not essential to 
the airline undertaking. The same could be said of 
the relationship between the promotion of insur‑
ance and the banking business.


(2) The Federal Communication Undertakings


 Reference has already been made to the appel‑
lants’ reliance on Bell Canada (1966) and Bell 
Canada (1988). One of the first cases to find a valid 
provincial law inapplicable to a federal undertak‑
ing was Toronto Corporation. The province pur‑
ported to authorize the municipality to regulate the 
construction of Bell’s conduits, poles and cables, 
but the court held that “no provincial legislature . . . 
is competent to interfere with [Bell’s] operations, 
as authorized by . . . Parliament” (p. 57). Reference 
should be made to Re Public Utilities Commission 
and Victoria Cablevision Ltd. (1965), 51 D.L.R. 
(2d) 716 (B.C.C.A.), to the same effect. The federal 
interest extends not only to the management of the 
undertaking but also to ensuring that the undertak‑
ing can fulfill its fundamental mandate “in what 
makes them specifically of federal jurisdiction” 
(Bell Canada (1988), at p. 762). Unimpeded access 
to conduits and poles was, in other words, abso‑
lutely indispensable and necessary to allow Bell to 
fulfill its federal mandate.
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 Ces arrêts ne sont d’aucune utilité aux appelan-
tes. Le droit des assurances de l’Alberta n’empêche 
pas les banques d’avoir accès à l’assurance comme 
garantie. Le simple fait que les banques exigent 
des garanties ne signifie pas qu’elles doivent jouer 
un rôle essentiel en tant qu’agents ou promoteurs 
de produits d’assurance. Les banques peuvent se 
contenter de faire connaître leurs exigences à l’em-
prunteur éventuel, et laisser à ce dernier le soin de 
trouver sa propre assurance. Certes, les profits tirés 
de la promotion d’assurance permettent aux banques 
de dégager un bénéfice net, tout comme le font les 
recettes publicitaires pour les radiodiffuseurs, mais 
la Cour a conclu, dans l’arrêt Procureur général du 
Québec c. Kellogg’s Co. of Canada, [1978] 2 R.C.S. 
211, qu’une loi provinciale régissant la publicité s’ap-
pliquait à une société désirant acheter de la publicité 
à une entreprise de radiodiffusion fédérale.


(3) Les arrêts en matière de droit maritime


 Les appelantes invoquent l’arrêt Succession 
Ordon, selon lequel les règles de droit maritime 
relatives à la négligence constituent un élément 
du contenu essentiel irréductible de la compétence 
exclusive du Parlement sur la navigation et les expé-
ditions par eau, et ce, en partie parce que


les questions maritimes, de par leur nature, font inter-
venir une multiplicité d’autorités législatives, en particu-
lier dans le cadre des actions dirigées contre des navires 
ou leurs exploitants. Ce souci d’uniformité est l’un des 
motifs pour lesquels l’application des lois provincia-
les de portée générale dans le cadre d’une action pour 
négligence en matière maritime ne saurait être permise. 
[par. 93]


Nous aurions pensé qu’en matière d’assurance, ce 
souci d’uniformité favoriserait le droit provincial, 
de sorte que tous les promoteurs d’assurance dans 
la province devraient être assujettis à des règles 
uniformes sur le plan de la commercialisation et 
des pratiques loyales.


(4) Les arrêts concernant les Indiens


 Les appelantes s’appuient sur certaines obser-
vations faites au sujet de l’exclusivité des compé-
tences dans Paul c. Colombie-Britannique (Forest 
Appeals Commission), [2003] 2 R.C.S. 585, 2003 


58  These cases do not assist the appellants. Alberta’s 
insurance law does not deny banks access to insur-
ance as collateral. Just because banks require col-
lateral does not mean they must have an essential 
role as an insurance agent or promoter. Banks can 
simply indicate their requirements to the prospec-
tive borrower, and let the borrower find its own 
insurance. Of course, profits from the promotion 
of insurance support the bottom line of banks just 
as advertising dollars support broadcasters, yet the 
Court found a provincial law regulating advertising 
applicable to a company seeking to advertise on a 
federal broadcast undertaking in Attorney-General 
of Quebec v. Kellogg’s Co. of Canada, [1978] 2 
S.C.R. 211.


(3) The Maritime Law Cases


59  The appellants rely on Ordon Estate, citing the 
proposition that maritime negligence law is consid-
ered part of the unassailable core of Parliament’s 
exclusive jurisdiction over navigation and shipping 
and this was in part


because of the intrinsically multi-jurisdictional nature 
of maritime matters, particularly claims against vessels 
or those responsible for their operation. This concern 
for uniformity is one reason, among others, why the 
application of provincial statutes of general application 
to a maritime negligence claim cannot be permitted. 
[para. 93]


We would have thought that in the case of insurance, 
the concern for uniformity favours the provincial 
law so that all promoters of insurance within 
the province are subject to uniform standards of 
marketing behaviour and fair practices.


(4) The Indian Cases


60  The appellants relied on certain observations 
about interjurisdictional immunity in Paul v. 
British Columbia (Forest Appeals Commission), 
[2003] 2 S.C.R. 585, 2003 SCC 55, but of 
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CSC 55, mais évidemment, suivant la conclusion 
tirée dans cet arrêt, malgré la compétence fédérale 
exclusive sur les « Indiens et les terres réservées 
pour les Indiens », une commission provinciale 
d’appel des forêts pouvait valablement examiner 
les questions de droits ancestraux soulevées dans 
le cadre de l’accomplissement de sa mission pro-
vinciale valide en matière de ressources forestières. 
Dans l’arrêt Bande Kitkatla, notre Cour a conclu à 
l’applicabilité d’une loi provinciale sur la préserva-
tion des objets patrimoniaux parce que l’application 
de cette loi ne portait pas atteinte à un titre autoch-
tone ou à des droits ancestraux. Ces arrêts démon-
trent en outre que la Cour a donné une interpréta-
tion restrictive au « contenu minimum élémentaire 
et irréductible » de la compétence fédérale sur les 
« Indiens » qui sont, à certains égards, des « per-
sonnes » fédérales, et dans cette mesure, ces arrêts 
affaiblissent l’argument des banques plutôt que de 
le renforcer.


61 Il est vrai que dans certaines décisions, pour faire 
reconnaître la compétence exclusive du gouverne-
ment fédéral, la Cour a reconnu l’existence d’un 
intérêt fédéral vital ou essentiel en raison de la situa-
tion particulière des peuples autochtones au sein de 
la société canadienne ou, comme l’a affirmé le juge 
Gonthier dans l’arrêt Commission des champs de 
bataille nationaux déjà mentionné, de la « respon-
sabilité fédérale fondamentale à l’égard d’une chose 
ou d’une personne » (p. 853). Ainsi, dans Parents 
naturels, le juge en chef Laskin a conclu que l’Adop-
tion Act de la province était inapplicable aux enfants 
indiens vivant dans une réserve parce que le fait de 
contraindre les Indiens à abandonner leurs enfants 
aux mains de parents non indiens « porterait atteinte 
à la quiddité indienne et aux liens personnels qui font 
partie intégrante d’une matière qui ne relève pas de 
l’autorité provinciale » (p. 760-761). De même, dans 
Derrickson, selon notre Cour, les dispositions de la 
Family Relations Act de la Colombie-Britannique 
traitant du partage des biens familiaux ne pou-
vaient s’appliquer aux terres réservées aux Indiens 
parce que « [l]e droit de posséder des terres sur une 
réserve indienne relève manifestement de l’essence 
même de la compétence législative fédérale exclu-
sive que confère le par. 91(24) de la Loi constitution-
nelle de 1867 » (p. 296). Dans Paul c. Paul, [1986] 


course the actual holding in that case was that  
notwithstanding exclusive federal jurisdiction over 
“Indians, and Lands reserved for the Indians”, a 
provincial Forest Appeals Commission could prop-
erly consider questions relating to aboriginal rights 
arising in the execution of its valid provincial man-
date respecting forestry resources. In Kitkatla 
Band, our Court held that a provincial law relat-
ing to the preservation of heritage objects applied 
because its application did not affect aboriginal 
rights or title. These cases further demonstrate 
that the Court has taken a strict view of the “basic, 
minimum and unassailable content” of the federal 
power in relation to “Indians” who are, in limited 
respects, federal “persons”, and to that extent these 
cases undermine rather than advance the banks’ 
argument.


 In some cases, it is true, the Court has found 
a vital or essential federal interest to justify fed-
eral exclusivity because of the special position 
of aboriginal peoples in Canadian society or, 
as Gonthier J. put it in the National Battlefields 
Commission case mentioned earlier, “the funda-
mental federal responsibility for a thing or person” 
(p. 853). Thus, in Natural Parents, Laskin C.J. held 
the provincial Adoption Act to be inapplicable to 
Indian children on a reserve because to compel 
the surrender of Indian children to non-Indian par-
ents “would be to touch ‘Indianness’, to strike at 
a relationship integral to a matter outside of pro-
vincial competence” (pp. 760-61). Similarly, in 
Derrickson, the Court held that the provisions of 
the British Columbia Family Relations Act dealing 
with the division of family property were not appli-
cable to lands reserved for Indians because “[t]he 
right to possession of lands on an Indian reserve 
is manifestly of the very essence of the federal 
exclusive legislative power under s. 91(24) of the 
Constitution Act, 1867” (p. 296). In Paul v. Paul, 
[1986] 1 S.C.R. 306, our Court held that provin-
cial family law could not govern disposition of the 
matrimonial home on a reserve. In these cases, 
what was at issue was relationships within Indian 
families and reserve communities, matters that 
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1 R.C.S. 306, notre Cour a jugé que le droit fami-
lial provincial ne pouvait régir le droit d’occuper 
une résidence familiale située sur une réserve. Ces 
arrêts portaient sur les relations au sein des familles 
indiennes et des collectivités vivant dans les réser-
ves, matières qui pouvaient être considérées comme 
absolument nécessaires et essentielles à leur survie 
culturelle. Dans Four B Manufacturing Ltd. c. 
Travailleurs unis du vêtement d’Amérique, [1980] 1 
R.C.S. 1031, par contre, notre Cour a conclu qu’une 
entreprise non indienne située sur une réserve et 
partiellement détenue et exploitée par des Indiens 
(mais non par la bande) était assujettie à la régle-
mentation provinciale sur les relations de travail. La 
Cour n’a pas admis la nécessité de reconnaître au 
fédéral une compétence exclusive dans une matière 
aussi éloignée de ses responsabilités particulières à 
l’égard des peuples autochtones. En d’autres termes, 
les Autochtones sont régis exclusivement par le droit 
fédéral dans leur dimension fédérale (la « quiddité 
indienne »), mais restent assujettis aux lois provincia-
les d’application générale dans les activités auxquel-
les ils se livrent en tant que citoyens d’une province.  
Il devrait en être de même des banques à charte.


(5) La gestion des entreprises fédérales


 Les arrêts en matière de gestion des entrepri-
ses fédérales sur lesquels se fondent les appelantes, 
notamment la trilogie de 1988, s’inscrivent en fait 
dans un courant jurisprudentiel plus vaste traitant 
des institutions fédérales et dans lequel la gestion 
a été considérée comme un élément absolument 
nécessaire de la compétence fédérale. Ces entrepri-
ses comprennent les bureaux de poste : Reference 
re Minimum Wage Act of Saskatchewan, [1948] 
R.C.S. 248 (la province ne peut fixer les salai-
res des employés des postes); Union des facteurs 
du Canada c. Syndicat des postiers du Canada, 
[1975] 1 R.C.S. 178 (la province ne peut régle-
menter les relations de travail dans les bureaux de 
poste); et la GRC : Procureur général du Québec 
c. Procureur général du Canada, [1979] 1 R.C.S. 
218 (sur la nécessité de circonscrire les enquêtes 
publiques provinciales parce « qu’aucune autorité 
provinciale ne peut s’ingérer dans son administra-
tion » (p. 242)) et Procureur général de l’Alberta 
c. Putnam, [1981] 2 R.C.S. 267 (dans lequel on a 


could be considered absolutely indispensable and  
essential to their cultural survival. On the other 
hand, in Four B Manufacturing Ltd. v. United 
Garment Workers of America, [1980] 1 S.C.R. 
1031, this Court held that a non-Indian business 
on a reserve that was partly owned and operated 
by Indians (but not the band) was subject to pro-
vincial labour regulation. The Court could not dis-
cern a need for federal exclusivity in a matter so 
remote from its special responsibilities for aborig-
inal peoples. In other words, in their federal aspect 
(“Indianness”), Indian people are governed by fed-
eral law exclusively, but in their activities as citi-
zens of a province, they remain subject to provincial 
laws of general application. As it is with Indians, so 
it must be with chartered banks.


(5) The Management of Federal Institutions


62  The cases relied upon by the appellants deal-
ing with the management of federal undertak-
ings, including the 1988 trilogy, belong in fact to 
a broader line of cases dealing with federal institu-
tions, where management has been considered an 
absolutely indispensable and necessary element of 
federal jurisdiction. These include the post office: 
Reference re Minimum Wage Act of Saskatchewan, 
[1948] S.C.R. 248 (province cannot fix wages 
of postal employees); Letter Carriers’ Union of 
Canada v. Canadian Union of Postal Workers, 
[1975] 1 S.C.R. 178 (province cannot regulate 
labour relations in the post office); and the RCMP: 
Attorney General of Quebec v. Attorney General 
of Canada, [1979] 1 S.C.R. 218 (circumscribing a 
provincial public enquiry because “no provincial 
authority may intrude into its management” (p. 
242)), and Attorney General of Alberta v. Putnam, 
[1981] 2 S.C.R. 267 (holding inapplicable a provin-
cial police complaints procedure). Yet RCMP offi-
cers are obliged to observe, for example, provincial 
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conclu à l’inapplicabilité d’une procédure provin-
ciale d’instruction des plaintes). Les agents de la 
GRC sont néanmoins tenus de respecter, par exem-
ple, les lois provinciales régissant la circulation 
routière. Ces lois ne touchent pas au contenu essen-
tiel « de leur existence et de leur être » dans ce qui 
constitue leur spécificité fédérale.


63 Dans ce contexte plus vaste, il semble évident que 
la trilogie de 1988, centrée comme elle l’était sur la 
question de la gestion des entreprises fédérales, ne 
peut recevoir une interprétation aussi large que celle 
préconisée par les banques. La vente facultative aux 
emprunteurs d’une assurance « paix d’esprit » n’a 
aucun lien avec le « contenu minimum élémentaire 
et irréductible » de la compétence fédérale sur les 
banques ou avec une partie « essentielle » de l’en-
treprise des banques appelantes.


(6) La réglementation des sociétés et entrepri-
ses fédérales


64 L’intimée, quant à elle, invoque l’arrêt Canadian 
Indemnity. Dans cette affaire, la Colombie-
Britannique avait instauré un régime d’assurance-
automobile obligatoire et universel devant être 
administré par la Corporation d’assurance de la 
Colombie-Britannique sauf en ce qui concernait les 
appelantes qui étaient des compagnies d’assurance 
constituées sous le régime d’une loi fédérale ou à 
l’étranger. La Cour a conclu que « [l]e fait qu’une 
compagnie à charte fédérale tire sa personnalité 
juridique et des pouvoirs spécifiques de la législa-
tion fédérale ne la soustrait pas pour autant à l’ef-
fet de cette réglementation provinciale » (p. 519). 
En l’espèce, évidemment, la compétence fédérale 
exclusive porte autant sur les opérations des « ban-
ques » que sur « l’incorporation des banques ».


65 En discutant de la nature des « opérations ban-
caires », cependant, la Cour a estimé qu’elles ne 
s’entendent pas de [TRADUCTION] « toute opération 
entrant dans l’entreprise légitime d’un banquier » 
parce qu’une telle définition, si on l’interprétait litté-
ralement,


signifierait, par exemple, que les emprunts ou les prêts 
d’argent, avec ou sans garantie, ce qui fait partie de 


highway traffic laws. Such laws do not affect the 
core of “what they do and what they are” that is 
specifically of federal interest.


 Viewed in this larger context, it seems evident 
that the 1988 trilogy, focussed as it is on manage-
ment, cannot be read as broadly as the appellant 
banks urge. The optional sale of borrowers’ “peace 
of mind” insurance is not connected to a “basic, 
minimum and unassailable element” of the fed-
eral banking power or a “vital” part of the banking 
undertaking of the appellant banks.


(6) The Regulation of Federal Companies and 
Undertakings


 The respondent, for its part, relied on Canadian 
Indemnity. In that case, British Columbia had 
introduced a universal compulsory automobile 
insurance plan to be administered by the Insurance 
Corporation of British Columbia to the exclusion 
of the appellants who were insurance companies 
incorporated federally or abroad. The Court held 
that “[t]he fact that a federally-incorporated com-
pany has, by federal legislation, derived existence 
as a legal person, with designated powers, does not 
mean that it is thereby exempted from the opera-
tion of such provincial regulation” (p. 519). In the 
present case, of course, the exclusive federal power 
is in relation to “banking” as well as “the incorpo-
ration of banks”.


 As to what constitutes “banking”, however, the 
Court has taken the view that it does not include 
“every transaction coming within the legitimate 
business of a banker” because taken literally such a 
definition


would then mean for instance that the borrowing 
of money or the lending of money, with or without  
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l’entreprise légitime de plusieurs autres types d’insti-
tutions ainsi que des particuliers, relèveraient, à tout 
point de vue, de la compétence législative exclusive du 
Parlement. On n’a jamais voulu un tel résultat.


(Canadian Pioneer Management, p. 468, le juge 
Beetz)


Cette observation devient particulièrement perti-
nente en l’espèce. Le paragraphe 409(2) de la Loi 
sur les banques prévoit que « [s]ont notamment 
considérés comme des opérations bancaires : a) la 
prestation de services financiers ». Les appelantes 
ne sauraient vraisemblablement prétendre que les 
banques sont soustraites aux lois provinciales d’ap-
plication générale relatives aux services financiers. 
Adopter une telle position non seulement rendrait 
inapplicables certains éléments de l’Insurance Act, 
mais pourrait aussi priver d’application des lois 
provinciales régissant les hypothèques, les valeurs 
mobilières ainsi que plusieurs autres « services ».


 Le courant jurisprudentiel dans lequel on a appli-
qué le droit de l’environnement provincial à des 
entités fédérales se livrant à des activités réglemen-
tées par le fédéral se révèle nettement plus pertinent 
en l’espèce. Dans Ontario c. Canadien Pacifique, 
on a jugé que l’entreprise fédérale de chemin de fer 
était assujettie à la Loi sur la protection de l’en-
vironnement de l’Ontario en ce qui concernait la 
fumée dégagée par le brûlage des herbes sèches sur 
son emprise, malgré le fait qu’elle avait allumé les 
feux pour se conformer à la Loi sur les chemins de 
fer fédérale. La Cour d’appel de l’Ontario a conclu 
que la doctrine de l’exclusivité des compétences ne 
s’appliquait pas (voir (1993), 13 O.R. (3d) 389), et 
le pourvoi devant notre Cour a été rejeté à l’una-
nimité dans de brefs motifs. Dans TNT Canada, 
une entreprise de camionnage interprovinciale a 
été contrainte à respecter la réglementation pro-
vinciale sur le transport de déchets contenant des 
BPC. Comme le juge en chef adjoint MacKinnon 
l’a fait observer, à la p. 303 :


[TRADUCTION] Tout comme elle peut réglementer les 
vitesses limites et l’état mécanique des véhicules cir-
culant sur ses routes en vue d’assurer la protection et 
la sécurité des autres automobilistes, la province peut 
imposer des conditions quant au transport de certaines 


security, which come[s] within the legitimate business 
of a great many other types of institutions as well as 
of individuals, would, in every respect, fall under the 
exclusive legislative competence of Parliament. Such a 
result was never intended.


(Canadian Pioneer Management, at p. 468, per 
Beetz J.)


This observation takes on particular relevance here. 
Section 409(2) of the Bank Act provides that “[f]or 
greater certainty, the business of banking includes 
(a) providing any financial service”. The appellants 
cannot plausibly argue that banks are immune from 
provincial laws of general application in relation 
to “any” financial service, as this would not only 
render inapplicable elements of the Insurance Act 
but potentially render inapplicable provincial laws 
relating to mortgages, securities and many other 
“services” as well.


66  Of greater relevance to the present appeal is the 
line of cases that have applied provincial environ-
mental law to federal entities engaged in activities 
regulated federally. In Ontario v. Canadian Pacific, 
the federally regulated railway was held to be sub-
ject to the Ontario Environmental Protection Act 
with respect to smoke it caused by burning dead 
grass along its right-of-way, despite the fact that the 
fires were set by the railway company to comply 
with the federal Railway Act. The Ontario Court of 
Appeal held that the principle of interjurisdictional 
immunity did not apply (see (1993), 13 O.R. (3d) 
389), and an appeal to this Court was unanimously 
dismissed with brief reasons. In TNT Canada, an 
interprovincial trucking company was held bound 
by provincial regulations governing the carriage of 
PCB waste. As MacKinnon A.C.J.O. observed, at 
p. 303:


In the same way that the province can regulate speed 
limits and the mechanical conditions of vehicles on the 
roads of the province for the protection and safety of 
other highway users, it can set conditions for the car-
riage of particular toxic substances within the province, 
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substances toxiques sur son territoire, pourvu que ces 
conditions n’entravent pas de façon importante le trans-
port de marchandises général ou particulier du trans-
porteur et n’entrent pas directement ou indirectement 
en conflit avec les lois fédérales dans le domaine.


(7) Conclusion


67 À notre avis, cette étude de la jurisprudence 
invoquée par les appelantes, l’intimée et les inter-
venants démontre que non seulement la doctrine 
de l’exclusivité des compétences devrait être appli-
quée avec retenue, mais qu’à de rares exceptions 
près, c’est ainsi qu’elle a été appliquée. Même si en 
principe la doctrine est applicable à tous les chefs 
de compétence législative fédérale ou provinciale, 
la jurisprudence nous enseigne que les chefs de 
compétence législative qui confèrent au Parlement 
la compétence sur certains ouvrages ou certaines 
choses, personnes ou entreprises se révèlent plus 
propices à son application. Dans la plupart des cas, 
une analyse du caractère véritable et l’application 
de la doctrine de la prépondérance ont permis de 
résoudre de manière satisfaisante les difficultés 
rencontrées.


68 Nous passons donc à l’examen du deuxième 
volet de l’argument des appelantes, soit qu’elles 
sont soustraites à la réglementation provinciale sur 
l’assurance en vertu de la doctrine de la prépondé-
rance fédérale.


F. Doctrine de la prépondérance fédérale


69 Selon la doctrine de la prépondérance fédé-
rale, lorsque les effets d’une législation provinciale 
sont incompatibles avec une législation fédérale, 
la législation fédérale doit prévaloir et la législa-
tion provinciale être déclarée inopérante dans la 
mesure de l’incompatibilité. La doctrine s’applique 
non seulement dans les cas où la législature provin-
ciale a légiféré en vertu de son pouvoir accessoire 
d’empiéter dans un domaine de compétence fédé-
rale, mais aussi dans les situations où la législature 
provinciale agit dans le cadre de ses compétences 
principales et le Parlement fédéral en vertu de ses 
pouvoirs accessoires. Cette doctrine est beaucoup 
mieux adaptée au fédéralisme canadien contem-
porain que celle de l’exclusivité des compétences, 


provided that the conditions do not interfere in any sub-
stantial way with the carrier’s general or particular car-
riage of goods, and are not in conflict either directly or 
indirectly with federal legislation in the field.


(7) Conclusion


 In our view, the above review of the case law 
cited by the appellants, the respondent and interven-
ers shows that not only should the doctrine of inter-
jurisdictional immunity be applied with restraint, 
but with rare exceptions it has been so applied. 
Although the doctrine is in principle applicable 
to all federal and provincial heads of legislative 
authority, the case law demonstrates that its natural 
area of operation is in relation to those heads of leg-
islative authority that confer on Parliament power 
over enumerated federal things, people, works or 
undertakings. In most cases, a pith and substance 
analysis and the application of the doctrine of para-
mountcy have resolved difficulties in a satisfactory 
manner.


 We turn, then, to the second branch of the appel-
lants’ argument, namely that they are relieved of 
compliance with provincial insurance regulations 
by the doctrine of federal paramountcy.


F. Doctrine of Federal Paramountcy


 According to the doctrine of federal para-
mountcy, when the operational effects of provin-
cial legislation are incompatible with federal leg-
islation, the federal legislation must prevail and 
the provincial legislation is rendered inoperative 
to the extent of the incompatibility. The doctrine 
applies not only to cases in which the provincial 
legislature has legislated pursuant to its ancil-
lary power to trench on an area of federal juris-
diction, but also to situations in which the provin-
cial legislature acts within its primary powers, and 
Parliament pursuant to its ancillary powers. This 
doctrine is much better suited to contemporary 
Canadian federalism than is the doctrine of inter-
jurisdictional immunity, as this Court has expressly  
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comme l’a d’ailleurs explicitement reconnu notre 
Cour dans les cas de « double aspect » (Mangat, 
par. 52).


 Bien entendu, la difficulté principale consiste à 
déterminer le degré d’incompatibilité nécessaire 
pour déclencher l’application de cette doctrine. La 
réponse que les tribunaux donnent à cette question 
a pris une importance capitale pour le développe-
ment du fédéralisme canadien. En effet, une inter-
prétation large de la notion d’incompatibilité étend 
les pouvoirs du gouvernement central. Au contraire, 
une interprétation plus restrictive tend à laisser plus 
de marge de manœuvre aux gouvernements provin-
ciaux.


 Dans l’élaboration de son analyse, malgré les 
problèmes parfois créés par certains aspects de 
sa jurisprudence sur le sujet, notre Cour a su faire 
preuve d’une retenue prudente en proposant des 
critères stricts : General Motors, p. 669. Dans l’ar-
rêt Multiple Access Ltd. c. McCutcheon, [1982] 2 
R.C.S. 161, elle a énoncé le critère fondamental 
servant à déterminer s’il existe une incompatibilité 
suffisante pour déclencher l’application de la doc-
trine de la prépondérance fédérale. Le juge Dickson 
a affirmé ce qui suit :


En principe, il ne semble y avoir aucune raison vala-
ble de parler de prépondérance et d’exclusion sauf lors-
qu’il y a un conflit véritable, comme lorsqu’une loi dit 
« oui » et que l’autre dit « non »; « on demande aux 
mêmes citoyens d’accomplir des actes incompatibles »; 
l’observance de l’une entraîne l’inobservance de l’autre. 
[p. 191]


 Ainsi, selon ce critère, un simple dédoublement 
de normes semblables aux niveaux fédéral et pro-
vincial ne constitue pas en soi un cas d’incompati-
bilité déclenchant l’application de la doctrine. De 
plus, une loi provinciale peut en principe ajouter 
des exigences supplémentaires à celles de la légis-
lation fédérale (Spraytech). En effet, dans les deux 
cas, les législations peuvent agir concurremment et 
les citoyens peuvent les respecter toutes les deux, 
sans violer l’une ou l’autre.


 Cela dit, il survient des cas où l’imposition 
de l’obligation de se conformer à une législation  


acknowledged in the “double aspect” cases 
(Mangat, at para. 52).


70  Of course, the main difficulty consists in deter-
mining the degree of incompatibility needed to 
trigger the application of the doctrine of federal 
paramountcy. The answer the courts give to this 
question has become one of capital importance 
for the development of Canadian federalism. To 
interpret incompatibility broadly has the effect of 
expanding the powers of the central government, 
whereas a narrower interpretation tends to give 
provincial governments more latitude.


71  In developing its approach, this Court, despite 
the problems occasionally caused by certain rel-
evant aspects of its case law, has shown a pru-
dent measure of restraint in proposing strict tests: 
General Motors, at p. 669. In Multiple Access Ltd. 
v. McCutcheon, [1982] 2 S.C.R. 161, the Court 
defined the fundamental test for determining 
whether there is sufficient incompatibility to trig-
ger the application of the doctrine of federal para-
mountcy. Dickson J. stated:


In principle, there would seem to be no good reasons 
to speak of paramountcy and preclusion except where 
there is actual conflict in operation as where one enact-
ment says “yes” and the other says “no”; “the same 
citizens are being told to do inconsistent things”; com-
pliance with one is defiance of the other. [p. 191]


72  Thus, according to this test, the mere existence 
of a duplication of norms at the federal and pro-
vincial levels does not in itself constitute a degree 
of incompatibility capable of triggering the appli-
cation of the doctrine. Moreover, a provincial law 
may in principle add requirements that supplement 
the requirements of federal legislation (Spraytech). 
In both cases, the laws can apply concurrently, and 
citizens can comply with either of them without 
violating the other.


73  Nevertheless, there will be cases in which 
imposing an obligation to comply with provincial 
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provinciale équivaudrait à empêcher la réalisation 
de l’objectif de la loi fédérale, sans toutefois entraî-
ner une violation directe de ses dispositions. C’est 
ce que notre Cour a reconnu dans l’arrêt Banque de 
Montréal c. Hall, [1990] 1 R.C.S. 121, lorsqu’elle 
a noté qu’il faut tenir compte de l’« intention » du 
législateur fédéral dans le cadre de l’analyse de l’in-
compatibilité. Notre Cour a ainsi admis que l’im-
possibilité de se conformer aux deux textes de loi ne 
constitue pas le seul signe d’incompatibilité. Le fait 
que la loi provinciale soit incompatible avec l’objet 
d’une loi fédérale suffira pour déclencher l’appli-
cation de la doctrine de la prépondérance fédérale. 
Cette précision a récemment été soulignée à nou-
veau dans les arrêts Mangat et Rothmans, Benson 
& Hedges Inc. c. Saskatchewan, [2005] 1 R.C.S. 
188, 2005 CSC 13.


74 Cela dit, il faut éviter de donner une portée trop 
large aux arrêts Hall, Mangat et Rothmans. Notre 
Cour n’a jamais donné d’indication qu’elle enten-
dait, par ces arrêts, renverser ses décisions antérieu-
res et adopter le test du « champ occupé » qu’elle a 
clairement rejeté dans l’arrêt O’Grady de 1960. Le 
fait que le législateur fédéral ait légiféré sur une 
matière n’entraîne pas la présomption qu’il a voulu, 
par là, exclure toute possibilité d’intervention pro-
vinciale sur le sujet. Comme l’affirmait récemment 
notre Cour, « on ne peut prêter au Parlement l’in-
tention de vouloir [TRADUCTION] “occuper tout le 
champ”, en l’absence d’un texte de loi clair à cet 
effet, sans s’écarter de l’attitude de retenue judi-
ciaire pour les questions de prépondérance des lois 
fédérales que respecte la Cour depuis au moins l’ar-
rêt O’Grady » (Rothmans, par. 21).


75 L’intention législative fédérale incompatible doit 
être établie par la partie qui l’invoque et les tribu-
naux ne doivent jamais perdre de vue la règle d’in-
terprétation constitutionnelle fondamentale selon 
laquelle « [c]haque fois qu’on peut légitimement 
interpréter une loi fédérale de manière qu’elle n’en-
tre pas en conflit avec une loi provinciale, il faut 
appliquer cette interprétation de préférence à toute 
autre qui entraînerait un conflit » (Procureur géné-
ral du Canada c. Law Society of British Columbia, 
p. 356). En résumé, il revient à celui qui invoque la 
doctrine de la prépondérance fédérale de démontrer  


legislation would in effect frustrate the purpose of 
a federal law even though it did not entail a direct 
violation of the federal law’s provisions. The Court 
recognized this in Bank of Montreal v. Hall, [1990] 
1 S.C.R. 121, in noting that Parliament’s “intent” 
must also be taken into account in the analysis of 
incompatibility. The Court thus acknowledged that 
the impossibility of complying with two enact-
ments is not the sole sign of incompatibility. The 
fact that a provincial law is incompatible with the 
purpose of a federal law will also be sufficient to 
trigger the application of the doctrine of federal 
paramountcy. This point was recently reaffirmed in 
Mangat and in Rothmans, Benson & Hedges Inc. v. 
Saskatchewan, [2005] 1 S.C.R. 188, 2005 SCC 13.


 That being said, care must be taken not to give 
too broad a scope to Hall, Mangat and Rothmans. 
The Court has never given any indication that it 
intended, in those cases, to reverse its previous 
decisions and adopt the “occupied field” test it had 
clearly rejected in O’Grady in 1960. The fact that 
Parliament has legislated in respect of a matter 
does not lead to the presumption that in so doing it 
intended to rule out any possible provincial action 
in respect of that subject. As this Court recently 
stated, “to impute to Parliament such an intention 
to ‘occup[y] the field’ in the absence of very clear 
statutory language to that effect would be to stray 
from the path of judicial restraint in questions of 
paramountcy that this Court has taken since at least 
O’Grady” (Rothmans, at para. 21).


 An incompatible federal legislative intent must 
be established by the party relying on it, and the 
courts must never lose sight of the fundamental rule 
of constitutional interpretation that, “[w]hen a fed-
eral statute can be properly interpreted so as not to 
interfere with a provincial statute, such an interpre-
tation is to be applied in preference to another appli-
cable construction which would bring about a con-
flict between the two statutes” (Attorney General 
of Canada v. Law Society of British Columbia, at 
p. 356). To sum up, the onus is on the party rely-
ing on the doctrine of federal paramountcy to  
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une incompatibilité réelle entre les législations pro-
vinciale et fédérale, en établissant, soit qu’il est 
impossible de se conformer aux deux législations, 
soit que l’application de la loi provinciale empêche-
rait la réalisation du but de la législation fédérale.


G. L’ordre d’application des doctrines constitu-
tionnelles


 L’étude des doctrines constitutionnelles que nous 
venons de faire conduit inévitablement à des inter-
rogations sur l’ordre logique de leur application. 
On saurait difficilement éviter de recourir en pre-
mier lieu à l’analyse du « caractère véritable » des 
lois. En effet, cette analyse vise à vérifier la validité 
même de la législation en cause. Les deux autres 
doctrines ne servent qu’à contrôler son applicabi-
lité ou son caractère opérant dans des circonstan-
ces particulières.


 Malgré le point de vue différent de notre collègue 
le juge Bastarache sur ce point, nous ne croyons pas 
qu’il convienne de toujours commencer l’analyse en 
examinant d’abord la doctrine de l’exclusivité des 
compétences. La Cour risquerait ainsi de s’enfermer 
dans une analyse plutôt abstraite du « contenu essen-
tiel » et des éléments « vitaux et essentiels » qui 
aurait peu d’utilité en pratique. Nous tenons à rappe-
ler que la doctrine de l’exclusivité des compétences 
reste d’une application restreinte, et qu’elle devrait, 
en général, être limitée aux situations déjà traitées 
dans la jurisprudence. Concrètement, cela signifie 
qu’elle ne sera principalement destinée qu’aux chefs 
de compétence qui concernent les choses, personnes 
ou entreprises fédérales, ou encore qu’aux cas où 
son application a déjà été jugée absolument néces-
saire pour permettre au Parlement ou à une légis-
lature provinciale de réaliser l’objectif pour lequel 
la compétence législative exclusive a été attribuée, 
selon ce qui ressort du partage constitutionnel des 
compétences dans son ensemble, ou qu’à ce qui est 
absolument nécessaire pour permettre à une entre-
prise d’accomplir son mandat dans ce qui con-
stitue justement sa spécificité fédérale (ou provin-
ciale). Si une affaire peut être décidée en appliquant 
l’analyse du caractère véritable, et la doctrine de la 
prépondérance fédérale au besoin, il sera préférable 
d’emprunter cette voie, comme l’a fait notre Cour 
dans l’arrêt Mangat.


demonstrate that the federal and provincial laws 
are in fact incompatible by establishing either that 
it is impossible to comply with both laws or that to 
apply the provincial law would frustrate the pur-
pose of the federal law.


G. Order of Application of the Constitutional 
Doctrines


76  The above review of constitutional doctrines 
inevitably raises questions about the logical order in 
which they should be applied. It would be difficult 
to avoid beginning with the “pith and substance” 
analysis, which serves to determine whether the 
legislation in question is in fact valid. The other 
two doctrines serve merely to determine whether a 
valid law is applicable or operative in specific cir-
cumstances.


77  Although our colleague Bastarache J. takes 
a different view on this point, we do not think it 
appropriate to always begin by considering the 
doctrine of interjurisdictional immunity. To do so 
could mire the Court in a rather abstract discus-
sion of “cores” and “vital and essential” parts to 
little practical effect. As we have already noted, 
interjurisdictional immunity is of limited applica-
tion and should in general be reserved for situations 
already covered by precedent. This means, in prac-
tice, that it will be largely reserved for those heads 
of power that deal with federal things, persons 
or undertakings, or where in the past its applica-
tion has been considered absolutely indispensable 
or necessary to enable Parliament or a provincial 
legislature to achieve the purpose for which exclu-
sive legislative jurisdiction was conferred, as dis-
cerned from the constitutional division of powers 
as a whole, or what is absolutely indispensable or 
necessary to enable an undertaking to carry out its 
mandate in what makes it specifically of federal (or 
provincial) jurisdiction. If a case can be resolved 
by the application of a pith and substance analysis, 
and federal paramountcy where necessary, it would 
be preferable to take that approach, as this Court 
did in Mangat.
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78 En définitive, si en théorie l’examen de l’exclu-
sivité des compétences peut être entrepris une fois 
achevée l’analyse du caractère véritable, en prati-
que, l’absence de décisions antérieures préconisant 
son application à l’objet du litige justifiera en géné-
ral le tribunal de passer directement à l’examen de 
la prépondérance fédérale.


H. Application aux faits de l’espèce


79 Bien que nous ayons déjà passé en revue les 
éléments factuels de la présente affaire pour les 
besoins de notre analyse juridique, nous les exami-
nerons maintenant de manière plus approfondie par 
respect pour les arguments rigoureux qu’ont invo-
qués les parties.


(1) Le caractère véritable de l’Insurance Act de 
l’Alberta se rapporte à la propriété et aux 
droits civils dans la province


80 L’Insurance Act de l’Alberta est une loi valide. 
Comme les banques le reconnaissent, le com-
merce de l’assurance en général relève de la com-
pétence des provinces en matière de propriété 
et de droits civils. Voir, par exemple, les arrêts 
Parsons et Canadian Pioneer Management. Tel 
que mentionné précédemment, une société consti-
tuée sous le régime d’une loi fédérale demeure 
assujettie à la réglementation provinciale en ce 
qui concerne ses activités d’assurance : Canadian 
Indemnity. Les banques affirment toutefois que 
la promotion de leurs huit types de produits d’as-
surance « autorisée » fait partie intégrante de 
leurs pratiques de crédit, et donc des opérations 
bancaires, un secteur d’activité régi par le droit  
fédéral.


81 Les banques en tant que telles ne sont cependant 
pas soustraites au droit provincial. Comme nous 
l’avons déjà mentionné, l’arrêt Bank of Toronto c. 
Lambe a décidé que la banque était assujettie à un 
impôt provincial visant les banques. Dans Gregory 
Co. c. Imperial Bank of Canada, [1960] C.S. 204, 
la Cour supérieure du Québec a statué que les ban-
ques étaient assujetties aux lois provinciales sur 
les valeurs mobilières. Par conséquent, le simple 
fait que les banques se livrent maintenant à la  


 In the result, while in theory a consideration of 
interjurisdictional immunity is apt for consideration 
after the pith and substance analysis, in practice the 
absence of prior case law favouring its application 
to the subject matter at hand will generally justify 
a court proceeding directly to the consideration of 
federal paramountcy.


H. Application to the Facts of this Case


 While the particular factual elements of this case 
have already been canvassed for the purpose of 
the legal analysis, we will address them in greater 
depth out of respect for the detailed arguments of 
the parties.


(1) The Pith and Substance of the Alberta 
Insurance Act Relates to Property and Civil 
Rights in the Province


 The Alberta Insurance Act is a valid law. As the 
banks acknowledge, the business of insurance in 
general falls within the authority of the provinces 
as a matter of property and civil rights. See, e.g., 
Parsons and Canadian Pioneer Management. As 
noted earlier, a federally incorporated company 
remains subject to provincial regulation in respect 
of its insurance business: Canadian Indemnity. The 
banks say however that the promotion of their eight 
lines of “authorized” insurance products is inte-
gral to their lending practices, and thus to banking, 
which is a federally regulated activity.


 Nevertheless, banks, as such, are not exempt 
from provincial law. In Bank of Toronto v. Lambe, 
as mentioned earlier, it was held that the bank 
was subject to a provincial tax aimed at banks. In 
Gregory Co. v. Imperial Bank of Canada, [1960] 
C.S. 204, it was held by the Quebec Superior 
Court that a bank is subject to provincial securi-
ties laws. Accordingly, the mere fact that the banks 
now participate in the promotion of insurance does 
not change the essential nature of the insurance  
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promotion d’assurance ne modifie en rien la nature 
essentielle de l’activité d’assurance, qui demeure 
une matière relevant généralement de la compé-
tence provinciale.


 À cet égard, les banques prétendent également 
que si l’assurance constitue généralement une 
matière provinciale, lorsqu’elle est utilisée comme 
garantie des prêts bancaires, l’assurance crédit est 
quant à elle « intégrée » aux opérations bancaires 
de la même façon que le droit de la négligence a 
été considéré comme faisant « partie intégrante » 
de la navigation et de l’expédition par eau dans 
Succession Ordon. Comme nous venons de le voir, 
cet argument de l’intégration échoue d’après les 
faits.


(2) Il incombe à celui qui invoque la doctrine 
de l’exclusivité des compétences d’établir, 
selon les faits de l’espèce, que l’assurance 
crédit fait partie du contenu minimum élé-
mentaire et irréductible de la compétence 
sur les banques


 L’attribution au Parlement de la compétence 
sur « [l]es banques, l’incorporation des banques 
et l’émission du papier-monnaie » en vertu du par. 
91(15) de la Loi constitutionnelle de 1867 avait 
pour but l’instauration d’un système financier har-
monieux et uniforme relevant de la compétence et 
de l’autorité exclusives du gouvernement fédéral, 
par opposition à un système régional de banques 
qui, [TRADUCTION] « [d]urant les années ayant pré-
cédé la Confédération canadienne, avait marqué 
aux États-Unis une “époque chaotique d’opérations 
bancaires à l’état sauvage” » (P. N. McDonald, 
« The B.N.A. Act and the Near Banks : A Case 
Study in Federalism » (1972), 10 Alta. L. Rev. 
155, p. 156; B. Laskin, Canadian Constitutional 
Law : Cases, Text and Notes on Distribution of 
Legislative Power (3e éd. 1969), p. 603).


 Au moins en partie, l’importance d’une autorité 
nationale tenait « [au] statut particulier des ban-
quiers [en tant qu’intermédiaires financiers], [à] 
leur importance au centre de la communauté finan-
cière [et à] l’attente du public qu’il peut leur accor-
der une confiance implicite et absolue » (Canadian 


activity, which remains a matter generally falling 
within provincial jurisdiction.


82  In this respect, the banks’ argument is also that 
while insurance is generally a provincial matter, 
when used as collateral for bank loans, credit-
related insurance is “integrated” into banking in 
the same way that negligence law was held to be 
“integral” to shipping and navigation in Ordon 
Estate. This integration contention fails on the 
facts, as discussed here.


(2) The Onus Lies on the Proponent of Inter-
jurisdictional Immunity on the Facts of a 
Particular Case to Demonstrate that Credit-
Related Insurance Is Part of the Basic, 
Minimum and Unassailable Content of the 
Banking Power


83  The purpose of allocating “Banking, 
Incorporation of Banks, and the Issue of Paper 
Money” to Parliament under s. 91(15) of the 
Constitution Act, 1867 was to create an orderly 
and uniform financial system, subject to exclu-
sive federal jurisdiction and control in contrast to a 
regionalized banking system which in “[t]he years 
preceding the Canadian Confederation [was] char-
acterized in the United States by ‘a chaotic era of 
wild-cat state banking’” (P. N. McDonald, “The 
B.N.A. Act and the Near Banks: A Case Study in 
Federalism” (1972), 10 Alta. L. Rev. 155, at p. 156; 
B. Laskin, Canadian Constitutional Law: Cases, 
Text and Notes on Distribution of Legislative 
Power (3rd ed. 1969), at p. 603).


84  At least in part, the importance of national con-
trol was because of “the peculiar status of bank-
ers [as financial intermediaries], their importance 
at the centre of the financial community [and] the 
expectation of the public that it can grant them 
implicit and utmost confidence” (Canadian Pioneer 
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Pioneer Management, p. 461). En 1914, la Haute 
Cour d’Australie a affirmé ce qui suit :


[TRADUCTION] Les caractéristiques essentielles des 
opérations bancaires [. . .] peuvent être décrites comme 
la collecte de sommes d’argent par la réception de 
dépôts relatifs à des prêts, remboursables au moment et 
de la manière convenus expressément ou implicitement, 
et l’utilisation des sommes ainsi perçues pour accorder 
de nouveaux prêts. . .


(Commissioners of the State Savings Bank of 
Victoria c. Permewan, Wright & Co. (1914), 19 
C.L.R. 457, p. 470-471)


85 Il n’est pas nécessaire, en l’espèce, d’examiner 
en profondeur la tâche notoirement difficile de défi-
nir les opérations bancaires, lesquelles compren-
nent l’incorporation des banques et certainement, 
comme le prétendent les appelantes, la protection 
des prêts par l’obtention d’une garantie suffisante. 
Ce qui est en cause, c’est la différence entre le fait 
d’exiger une garantie (une activité bancaire) et celui 
de promouvoir l’achat d’un certain type de produit 
(par exemple, une assurance) qui pourrait ensuite 
être utilisé comme garantie. Pour sa part, l’inti-
mée soutient que la thèse des appelantes amène le 
contenu « minimum élémentaire et irréductible » 
de cette compétence à correspondre plus ou moins 
à ce que les banquiers peuvent faire. Il ne fait aucun 
doute que les opérations bancaires jouent un rôle 
crucial pour l’économie, et que même le contenu 
minimum élémentaire et irréductible de la compé-
tence exclusive attribuée au Parlement à cet égard 
ne doit pas recevoir une interprétation étroite. Les 
banques sont des institutions de grande impor-
tance. Les autorités fédérales surveillent tous les 
aspects de leurs activités afin de s’assurer qu’elles 
demeurent solvables et n’abusent pas de la situa-
tion privilégiée dans laquelle elles se trouvent en 
tant qu’entités qui reçoivent des dépôts et accor-
dent du crédit. La jurisprudence reconnaît que le 
Parlement, dans sa réglementation sur les banques, 
peut bien empiéter sur des matières qui relèveraient 
par ailleurs de la compétence provinciale, comme 
la propriété et les droits civils dans la province, y 
compris l’assurance. Dès 1894, on a conclu que la 
compétence fédérale sur les banques permettait 
au Parlement d’accorder à celles-ci des privilèges 


Management, at p. 461). In 1914, the High Court of 
Australia said:


The essential characteristics of the business of bank-
ing . . . may be described as the collection of money 
by receiving deposits upon loan, repayable when and as 
expressly or impliedly agreed upon, and the utilization 
of the money so collected by lending it again in such 
sums as are required. . . .


(Commissioners of the State Savings Bank of 
Victoria v. Permewan, Wright & Co. (1914), 19 
C.L.R. 457, at pp. 470-71)


 It is unnecessary, for present purposes, to delve 
deeply into the notoriously difficult task of defining 
banking. It includes the incorporation of banks. It 
certainly includes, as the banks argue, the securing 
of loans by appropriate collateral. At issue is the 
difference between requiring collateral (a banking 
activity) and promoting the acquisition of a cer-
tain type of product (e.g. insurance) that could then 
be used as collateral. The respondent, for its part, 
complains that the appellants’ argument would 
render the “basic, minimum and unassailable” con-
tent of the banking power more or less co-extensive 
with what bankers are authorized to do. There is no 
doubt that banking is crucial to the economy and 
that even the basic, minimum and unassailable con-
tent of the exclusive power conferred on Parliament 
in this regard must not be given a cramped interpre-
tation. Banks are institutions of great importance. 
The federal authorities monitor all aspects of their 
activities to ensure that they remain safely solvent 
and that they do not abuse their privileged position 
as takers of deposits and granters of credit. Courts 
have recognized that in its regulation of banks, 
Parliament may well trench on matters that would 
otherwise lie within provincial jurisdiction such as 
property and civil rights in the province, includ-
ing insurance. As early as 1894, it was held that 
the federal banking power allowed Parliament to 
confer upon a bank privileges which had “the effect 
of modifying civil rights in the province” (Tennant, 
at p. 47). (See also Attorney-General for Alberta 
v. Attorney-General for Canada, [1947] A.C. 503 
(P.C.), and Bank of Montreal v. Hall, at pp. 132-33.) 
Such considerations, however, should not lead to 
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ayant [TRADUCTION] « pour effet de modifier les 
droits civils dans la province » (Tennant, p. 47). 
(Voir également Attorney-General for Alberta c. 
Attorney-General for Canada, [1947] A.C. 503 
(C.P.), et Banque de Montréal c. Hall, p. 132-133.) 
Toutefois, ces considérations ne devraient pas 
engendrer de confusion entre la portée de la com-
pétence fédérale et le contenu minimum élémen-
taire et irréductible de celle-ci.


(3) L’assurance crédit ne constitue pas un 
élément vital ou essentiel de l’entreprise 
bancaire


 Les appelantes s’appuient sur l’arrêt Turgeon c. 
Dominion Bank, [1930] R.C.S. 67, pour affirmer 
que, lorsqu’une banque accepte une assurance en 
garantie d’un prêt, elle effectue une opération ban-
caire. Mais là n’est pas la question non plus. Il s’agit 
de déterminer si, en faisant la promotion d’assu-
rance facultative, la banque se livre à une activité 
vitale ou essentielle à l’entreprise bancaire. Selon ce 
qu’ont conclu les tribunaux de l’Alberta, la réponse 
est non. Nous souscrivons à cette conclusion.


 Les appelantes invoquent la décision rendue en 
leur faveur par la Cour d’appel de la Colombie-
Britannique dans Bank of Nova Scotia c. 
British Columbia (Superintendent of Financial 
Institutions) (2003), 11 B.C.L.R. (4th) 206 (l’arrêt 
« Optima »), autorisation de pourvoi à la C.S.C. 
refusée, [2003] 3 R.C.S. viii. Cet arrêt portait sur 
la vente, par un télévendeur, d’une assurance carte 
Visa de la Banque de Nouvelle-Écosse. Il s’agis-
sait de savoir si une loi provinciale pouvait obliger 
les télévendeurs à obtenir un permis provincial. La 
Cour d’appel de la C.-B. a conclu ce qui suit :


[TRADUCTION] Un régime de délivrance de permis 
provincial qui permet à la province de décider qui 
obtient un permis et à quelles conditions, et qui 
pourrait en quelque sorte avoir pour effet d’empêcher la 
banque d’obtenir une garantie, toucherait à un élément 
essentiel d’une entreprise fédérale. . . 


 . . . qu’il suffise de dire que la prise de garanties de 
façon générale constitue un aspect essentiel de la com-
pétence sur les banques. [Nous soulignons; par. 90-91.]


confusion between the scope of the federal power 
and its basic, minimum and unassailable content.


(3) Credit-Related Insurance Is Not a Vital or 
Essential Element of the Banking Under-
taking


86  The appellants rely on Turgeon v. Dominion 
Bank, [1930] S.C.R. 67, for the proposition that 
when a bank takes insurance as security for a loan, 
it is engaged in the business of banking. But that 
too is not the issue. The question is whether the 
bank in promoting optional insurance is engaged 
in an activity vital or essential to banking. The 
answer, as found by the courts in Alberta, is no. We 
agree with that conclusion.


87  The appellants rely on the decision in their 
favour by the British Columbia Court of Appeal 
in Bank of Nova Scotia v. British Columbia 
(Superintendent of Financial Institutions) (2003), 
11 B.C.L.R. (4th) 206 (“Optima” case), leave to 
appeal to S.C.C. refused, [2003] 3 S.C.R. viii. That 
case dealt with the sale by a telemarketer of Scotia 
Visa Balance Insurance. The question was whether 
the telemarketers could be required by provincial 
law to obtain a provincial licence. The B.C. Court 
of Appeal held:


A provincial licensing regime, which allows the prov-
ince to say who gets a licence and under what condi-
tions, and which could prevent the bank from obtaining 
security in a certain way, would affect a vital part of a 
federal enterprise. . . . 


 . . . it is sufficient to say that the taking of secu-
rity generally is a core aspect of the banking power. 
[Emphasis added; paras. 90-91.]
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88 Dans le présent pourvoi, les appelantes ont éga-
lement axé leur argumentation sur l’obligation d’ob-
tenir un permis provincial. Toutefois, si, comme 
nous le concluons, la promotion d’assurance n’est 
pas vitale ou essentielle à l’activité bancaire, rien 
ne justifie que les banques soient protégées contre 
les conséquences du non-respect de l’Insurance Act 
provinciale. Si une banque fait des fausses décla-
rations quant au montant des primes d’assurance, 
communique à tort des renseignements confiden-
tiels à des tiers ou se livre à des pratiques com-
merciales que l’Assemblée législative de l’Alberta 
considère déloyales, rien ne saurait justifier qu’elle 
échappe à la discipline réglementaire à laquelle 
tous les autres promoteurs d’assurance de la pro-
vince sont assujettis. Évidemment, si le ministre 
en venait à imposer aux banques un traitement 
discriminatoire, ces dernières pourraient recou-
rir au contrôle judiciaire de la manière habituelle. 
(Puisque les appelantes ont beaucoup insisté sur 
la décision prise par la Cour de refuser l’autori-
sation de pourvoi à l’encontre de l’arrêt Optima, 
nous soulignons en passant que ce refus ne saurait 
être interprété comme un acquiescement au juge-
ment dont on veut faire appel, pas plus que l’octroi 
de l’autorisation ne peut être considéré comme un 
signe de désapprobation de ce jugement. Dans le 
cadre du processus d’autorisation, la Cour n’entend 
pas et ne tranche pas l’affaire sur le fond. La men-
tion « autorisation de pourvoi à la C.S.C. refusée » 
figure dans les recueils de jurisprudence pour des 
raisons de commodité.)


89 Les appelantes se fondent également sur l’ar-
rêt Banque de Montréal c. Hall, dans lequel notre 
Cour a conclu comme suit :


. . . il est incontestable que la compétence fédérale en 
matière d’opérations bancaires permet au Parlement 
d’établir une nouvelle forme de financement et de défi-
nir, d’une façon complète et exclusive, les droits et obli-
gations des emprunteurs et des prêteurs en vertu de 
cette sûreté. [p. 150]


Toutefois, il nous faut réitérer que le simple fait 
pour le Parlement de pouvoir établir de nouvelles 
formes de financement ne signifie pas que le par. 
91(15) attribue au Parlement la compétence exclu-
sive d’en réglementer la promotion. S’il fallait que 


 In this appeal, as well, the appellants centred 
their argument on the provincial licensing require-
ment. However if, as we conclude, the promotion 
of insurance is not vital or essential to the banking 
activity, there is no reason why the banks should be 
shielded from the consequences of non-compliance 
with the provincial Insurance Act. If a bank were 
to misrepresent the amount of a policy premium, 
or wrongfully disclose confidential information to 
third parties, or engage in other market practices 
considered by the Alberta Legislature to be unfair, 
there is no reason why it should escape the regu-
latory discipline to which all other promoters of 
insurance in the province are subject. Of course, if 
the Minister should single out banks for discrimi-
natory treatment, the banks would have recourse to 
judicial review in the ordinary way. (We note par-
enthetically, as much stress was laid by the appel-
lants on the refusal by this Court of leave to appeal 
the Optima case, that refusal of leave should not 
be taken to indicate agreement with the judgment 
sought to be appealed, from any more than the grant 
of leave can be taken to indicate disagreement. In 
the leave process, the Court does not hear or adju-
dicate a case on the merits. The notation “leave to 
appeal to S.C.C. refused” is inserted in law reports 
for editorial convenience.)


 The appellants also then rely on this Court’s 
holding in Bank of Montreal v. Hall in which it was 
held


. . . beyond dispute that the federal banking power 
empowers Parliament to create an innovative form of 
financing and to define, in a comprehensive and exclu-
sive manner, the rights and obligations of borrower and 
lender pursuant to that interest. [p. 150]


However, it must be repeated that just because 
Parliament can create innovative forms for financ-
ing does not mean that s. 91(15) grants Parliament 
exclusive authority to regulate their promotion. If 
provincial legislation were held to be inapplicable 
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les lois provinciales soient jugées inapplicables à 
toutes les formes de garantie détenues par les ban-
ques, l’application d’une loi provinciale comme la 
Personal Property Security Act, R.S.A. 2000, ch. 
P-7 (« PPSA »), serait également menacée. Les 
appelantes prétendent que l’Insurance Act diffère 
de la PPSA parce qu’elle peut entraîner une inter-
diction de l’activité (la promotion de l’assurance), 
alors que la PPSA ne vise que la façon dont le 
créancier réalise sa garantie. Cependant, l’Insu-
rance Act n’interdit pas la promotion d’assurance, 
pas plus que la PPSA n’interdit la réalisation d’une 
garantie. Dans les deux cas, le respect des règles 
provinciales représente une condition préalable à 
l’obtention du bénéfice de la loi. La démarcation 
tranchée que les banques cherchent à obtenir entre 
les règlements fédéraux et provinciaux risque non 
seulement de créer un vide juridique, mais de priver 
les législateurs des deux ordres de gouvernement 
de la souplesse nécessaire pour qu’ils s’acquittent 
de leurs responsabilités respectives.


 D’autres circonstances de la présente affaire, 
dont certaines sont mentionnées précédemment, 
justifient également la décision des tribunaux de 
l’Alberta de rejeter la thèse des appelantes.


 Premièrement, le par. 416(1) de la Loi sur les 
banques autorise les entreprises bancaires à mener 
certaines activités d’assurance, mais il reconnaît 
que l’assurance constitue un commerce distinct 
des opérations bancaires. Le paragraphe 416(1) 
dispose : « [i]l est interdit à la banque de se livrer 
au commerce de l’assurance, sauf dans la mesure 
permise par la présente loi ou les règlements. » 
Le Parlement lui-même ne semble pas considérer 
la promotion d’assurance comme une « opération 
bancaire ». Alors que le Parlement ne peut unila-
téralement définir l’étendue de ses pouvoirs, il n’en 
reste pas moins qu’il a toujours considéré l’assu-
rance et les opérations bancaires comme des activi-
tés distinctes, et continue de le faire.


 Deuxièmement, selon les faits, l’assurance dont 
les banques font la promotion n’est pas obligatoire 
et peut être annulée en tout temps par le client, 
et cette promotion n’est souvent faite qu’après la 
conclusion du prêt. Les banques elles-mêmes ne 


to all forms of security held as collateral by banks, 
then the application of provincial legislation such as 
the Personal Property Security Act, R.S.A. 2000, 
c. P-7 (“PPSA”), would also be in jeopardy. The 
appellants claim that the Insurance Act differs from 
the PPSA because the Insurance Act may lead to a 
prohibition of the activity (promoting insurance), 
whereas the PPSA deals only with how the credi-
tor realizes on a security. However, the Insurance 
Act does not prohibit the promotion of insurance 
any more than the PPSA prohibits realization on a 
security provision. In both cases, compliance with 
provincial rules is a pre-condition to obtaining the 
benefit of the statute. The rigid demarcation sought 
by the banks between federal and provincial reg-
ulations would not only risk a legal vacuum, but 
deny to lawmakers at both levels of government the 
flexibility to carry out their respective responsibili-
ties.


90  Other circumstances of this case, some of them 
previously noted, also support the rejection of the 
appellants’ position by the courts in Alberta.


91  First, while s. 416(1) of the Bank Act allows bank 
corporations to engage in some insurance activi-
ties, it recognizes insurance as a business separate 
from banking. Section 416(1) reads: “A bank shall 
not undertake the business of insurance except to 
the extent permitted by this Act or the regulations.” 
Parliament itself appears not to consider the pro-
motion of insurance to be “the business of bank-
ing”. While Parliament cannot unilaterally define 
the scope of its powers, the fact is that Parliament 
has always treated insurance and banking as dis-
tinct and continues to do so.


92  Second, on the facts, the insurance promoted 
by the banks is not mandatory, can be cancelled at 
any time by the customer and is often not promoted 
until after the loan agreement has been finalized. 
The banks themselves therefore do not consider the 
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considèrent donc pas l’assurance comme un élé-
ment vital de leur activité d’octroi de crédit puis-
que, à l’exception des hypothèques à proportion 
élevée visées par l’art. 418, la conclusion du prêt 
ne dépend pas, en pratique, de l’obtention d’une 
assurance, comme l’a conclu le juge de première 
instance. Ce genre d’assurance se distingue de l’as-
surance hypothèque obligatoire. Comme l’a fait 
observer le juge Slatter :


[TRADUCTION] L’assurance-prêt obligatoire ne fait pas 
l’objet d’une promotion par la banque, n’est pas facul-
tative, ne génère pas de frais bancaires, fait partie de la 
décision d’accorder le crédit et ne peut être annulée en 
l’absence d’une défaillance à l’égard du prêt. Les pro-
duits d’assurance autorisée ont l’effet contraire à l’égard 
de chacun de ces points. [par. 165]


93 Troisièmement, l’assurance en question ne pos-
sède qu’un lien ténu avec le remboursement éven-
tuel de la dette. L’élément déclencheur dans le cas 
de l’assurance « catastrophe personnelle » n’est pas 
le défaut de remboursement du prêt mais plutôt la 
survenance d’un événement dans la vie de l’assuré. 
Comme l’a fait remarquer à juste titre le juge de 
première instance, aucun banquier prudent n’accor-
derait de crédit si le remboursement n’était garanti 
qu’en cas de survenance d’un événement catastro-
phique dans la vie du débiteur. En outre, certaines 
couvertures d’assurance-vie prennent fin lors du 
défaut de paiement des versements sur le prêt, ce 
qui dépouille l’assurance de toute utilité au moment 
même où les banques en auraient le plus grand 
besoin pour assurer le remboursement du prêt.


94 Quatrièmement, les banques exploitent leur 
entreprise d’assurance comme un centre de revenu 
distinct n’ayant aucun rapport avec leurs opérations 
bancaires. La promotion d’assurance peut consti-
tuer une importante source de revenu pour les ban-
ques et leur procurer un avantage concurrentiel, 
mais les avantages commerciaux ne transforment 
pas la promotion d’assurance en activité bancaire 
de base.


95 Cinquièmement, les appelantes soutiennent que 
la promotion d’assurance leur permet de réduire le 
risque d’ensemble de leur portefeuille. Toutefois, 
selon la preuve, les prêts sont garantis d’autres 


insurance to be vital to their credit granting since 
apart from high-ratio s. 418 mortgages, the loan 
agreement is not, in practice, made contingent on 
obtaining insurance, as found by the trial judge. 
This is to be contrasted with mandatory mortgage 
insurance. As Slatter J. observed:


Mandatory loan insurance is not promoted by the bank, 
is not optional, generates no fee for the bank, is a part 
of the credit granting decision, and cannot be cancelled 
without defaulting on the loan. The authorized types of 
insurance are to the opposite effect on all these points. 
[para. 165]


 Third, the insurance at issue is only loosely con-
nected to the eventual payment of the debt. The 
triggering event for the “personal calamity” insur-
ance is not default on the loan but rather an event 
in the life of the insurer. As the trial judge rightly 
noted, no prudent banker would extend credit if 
repayment was only guaranteed by a catastrophic 
event in the debtor’s life. Further, some of the life 
insurance coverage is terminated by default on the 
loan payments, which makes the insurance worth-
less to the banks when it is most needed to ensure 
repayment of the loan.


 Fourth, the banks operate their insurance busi-
ness as a separate profit centre completely distinct 
from their banking operations. Promotion of insur-
ance may be a significant source of profit for banks 
and may enhance their competitive edge, but com-
mercial convenience does not transform the promo-
tion of insurance into a core banking activity.


 Fifth, the appellants contend that the promotion 
of insurance helps reduce their overall portfolio 
risk. However, the evidence shows that loans are 
secured in other ways and then insurance is offered 
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façons, et l’assurance est ensuite offerte pour que 
la banque n’ait pas à recourir à cette garantie. La 
preuve des banques concernant le nombre de clients 
qui ont souscrit une assurance (ou la valeur des 
prêts assurés) n’est pas utile car la plupart des prêts 
sont garantis par d’autres moyens. L’article 416 de 
la Loi sur les banques n’indique pas une façon pour 
les banques de réaliser leur garantie (comme dans 
Hall) mais leur permet simplement de faire la pro-
motion de produits d’assurance, ce qu’elles font 
dans un but lucratif.


 Selon le dernier argument des banques, la pro-
motion d’assurance constitue un élément vital des 
opérations bancaires parce qu’elle permet le recou-
vrement de la dette sans qu’il soit nécessaire de réa-
liser la garantie à un moment où le client se trouve 
en mauvaise posture. Toutefois, comme l’a souligné 
le juge de première instance, il s’agit là d’une ques-
tion de relations avec les clients et de fidélisation 
de la clientèle, qui n’est ni plus ni moins importante 
pour l’entreprise bancaire qu’elle ne l’est pour toute 
autre entreprise.


 Les questions constitutionnelles formulées en 
l’espèce se limitant expressément à l’« assurance 
autorisée » et à l’« assurance accidents corporels », 
les présents motifs ne doivent pas être perçus 
comme s’appliquant aux questions constitutionnel-
les qui pourraient être soulevées à l’égard de l’assu-
rance hypothèque obligatoire.


(4) La doctrine de la prépondérance des lois 
fédérales ne s’applique pas aux faits de 
l’espèce


 Selon l’argument subsidiaire des banques, si la 
loi provinciale est applicable à la promotion d’as-
surance par les banques, elle devient néanmoins 
inopérante en raison de la doctrine de la prépon-
dérance. Elles plaident que la Loi sur les banques 
fédérale autorise les banques à faire de la promo-
tion d’assurance, sous réserve des restrictions qui 
y sont énumérées, et que ces dispositions législati-
ves sont complètes et ont prépondérance sur celles 
édictées par la province. À notre avis, ni l’incompa-
tibilité d’application ni l’entrave à la réalisation de 
l’objectif fédéral n’ont été établies.


so that the bank need not resort to that security. The 
banks’ evidence of the number of customers who 
carry insurance (or the value of the loans insured) is 
not helpful because most of those loans are secured 
by other means. Section 416 of the Bank Act does 
not lay out a manner in which the banks may real-
ize on collateral (as in Hall) but merely allows the 
banks to promote an insurance product which they 
do for profit.


96  The banks’ final argument is that the promo-
tion of insurance is vital to banking because it pro-
vides a means of realizing on a debt without having 
to enforce security in times of customer distress. 
However, as pointed out by the trial judge, this is a 
matter of customer relations and retention, which is 
no more or less important to the business of bank-
ing than it is to any other.


97  As the constitutional questions stated in this case 
are expressly limited to “authorized type of insur-
ance” and “personal accident insurance”, this opin-
ion is not to be taken to deal with constitutional 
issues that may arise in relation to mandatory mort-
gage insurance.


(4) Federal Paramountcy Does Not Apply on 
the Facts of this Case


98  The banks’ alternative argument is that if the pro-
vincial law is applicable to the promotion of insur-
ance by banks, it is nevertheless rendered inop-
erative by virtue of the doctrine of paramountcy. 
They argue that the federal Bank Act authorizes the 
banks to promote insurance, subject to enumerated 
restrictions, and that these enactments are compre-
hensive and paramount over those of the province. 
In our view, neither operational incompatibility nor 
the frustration of a federal purpose have been made 
out.
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a) Aucune incompatibilité d’application


99 Depuis l’an 2000, les banques font la promotion 
d’assurance en Alberta tout en respectant à la fois la 
Loi sur les banques et l’Insurance Act provinciale. 
Toutes les appelantes sont actuellement titulaires du 
certificat restreint provincial et se livrent activement 
à la promotion d’assurance en Alberta. On ne saurait 
affirmer, pour reprendre les propos du juge Dickson, 
qu’une loi dit « oui » et que l’autre dit « non », ou 
que « l’observance de l’une entraîne l’inobservance 
de l’autre » : Multiple Access, p. 191.


100 Les appelantes affirment qu’un conflit existe 
entre le par. 416(2) de la Loi sur les banques, qui 
interdit aux banques d’agir à titre d’« agents », et 
l’Insurance Act provinciale, qui oblige les banques à 
obtenir un [TRADUCTION] « certificat d’autorisation 
restreint les habilitant à agir comme agent d’assu-
rance » (par. 454(1)). Il est cependant manifeste que 
le terme « agent » n’est pas employé dans le même 
sens dans les deux lois. Dans la Loi sur les banques, 
le terme « agent » n’est pas défini et a le sens que 
lui donne la common law, soit celui d’une personne 
pouvant engager légalement son mandant, ce que 
les banques ne peuvent pas faire. Elles ne peuvent 
pas engager un assureur. Elles ne font que la « pro-
motion » d’assurance. L’expression « agent d’assu-
rance », par contre, est définie dans l’Insurance Act 
et s’entend d’une personne [TRADUCTION] « qui, 
contre rémunération, sollicite de l’assurance pour 
le compte d’un assureur, d’un assuré ou d’un assuré 
éventuel » (art. 1). Les banques peuvent donc vala-
blement agir à titre d’agents d’assurance selon l’In-
surance Act en faisant la promotion d’assurance (ou 
en la sollicitant) et en transmettant les demandes 
sans engager l’assureur ou l’assuré éventuel confor-
mément à l’interdiction prévue par la Loi sur les 
banques. Il ne s’agit pas d’un cas où la loi provin-
ciale interdit ce que la loi fédérale permet.


b) Aucune entrave à la réalisation d’un objec-
tif fédéral


101 L’affaire Mangat offre l’exemple classique 
d’une loi provinciale qui entrave la réalisation d’un 
objectif fédéral. Dans cette affaire, la loi provin-
ciale interdisant aux non-avocats de comparaître en  


(a) No Operational Incompatibility


 Since 2000, the banks have been promoting 
insurance in Alberta while complying with both the 
federal Bank Act and the provincial Insurance Act. 
All of the appellants presently hold the provincial 
restricted certificates of authority and are actively 
promoting insurance in Alberta. It cannot be said, 
in the words of Dickson J., that one enactment says 
“yes” and the other says “no”; or that “compliance 
with one is defiance of the other”: Multiple Access, 
at p. 191.


 The appellants say there is conflict between s. 
416(2) of the Bank Act, which prohibits banks from 
acting as “agents”, and the provincial Insurance 
Act which requires the banks to hold a “restricted 
insurance agent’s certificate” (s. 454(1)). However, 
it is apparent that the term “agent” is not used in 
the same sense in the two enactments. The term 
“agent” in the Bank Act is undefined and bears the 
common law meaning of a person who can legally 
bind his or her principal. This the banks cannot do. 
They cannot bind an insurance underwriter. They 
merely “promote” insurance. By contrast, the term 
“insurance agent” is a defined term in the provin-
cial Insurance Act and includes a person “who, 
for compensation, . . . solicits insurance on behalf 
of an insurer, insured or potential insured” (s. 1). 
Accordingly, the banks may properly act as an 
insurance agent within the meaning of the provin-
cial Insurance Act by promoting (soliciting) insur-
ance and transmitting applications without binding 
the insurer or potential insured within the prohibi-
tion of the Bank Act. This is not a case where the 
provincial law prohibits what the federal law per-
mits.


(b) No Frustration of Federal Purpose


 A classic example of a provincial law that frus-
trates a federal purpose is Mangat. In that case, the 
provincial prohibition against non-lawyers appear-
ing before a tribunal for a fee would, if applied, 
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qualité de procureur rétribué devant un tribunal, 
si elle avait été appliquée, serait allée à l’encontre 
de l’intention du Parlement de permettre aux non- 
avocats de comparaître dans les instances en immi-
gration afin de favoriser la tenue d’audiences infor-
melles, accessibles et rapides.


 Les banques prétendent que la Loi sur les ban-
ques et le RCA s’apparentent aux dispositions légis-
latives en cause dans l’affaire Mangat et devrait 
être considérée comme exprimant l’intention du 
Parlement de faire en sorte que son règlement soit 
exhaustif. Cette prétention n’est cependant pas 
étayée par le dossier.


 En l’espèce, comme dans l’affaire Rothmans, 
la disposition législative fédérale est permissive. 
Selon le par. 416(1), « [i]l est interdit à la banque 
de se livrer au commerce de l’assurance, sauf 
dans la mesure permise par la présente loi ou les 
règlements ». Cette formulation présente une cer-
taine similitude avec la loi examinée dans l’arrêt 
Spraytech, où la Cour a conclu que la loi fédérale 
sur le contrôle des pesticides était « permissive, et 
non pas exhaustive » (par. 35). Le Parlement n’avait 
pas l’intention de réglementer complètement l’uti-
lisation des pesticides et n’avait pas non plus pour 
objectif d’autoriser leur utilisation. La loi fédérale 
sur les pesticides elle-même envisageait l’existence 
de règlements municipaux complémentaires; voir 
par. 40 et 42. De la même façon, la loi fédérale en 
cause en l’espèce, bien qu’elle permette aux ban-
ques de faire la promotion d’assurance autorisée, 
contient des mentions qui laissent entendre que le 
droit provincial pertinent est applicable. Le para-
graphe 7(2) du RCA prévoit ce qui suit :


 7. . . .


 (2) Malgré le paragraphe (1) et l’article 6, la banque 
peut exclure de la promotion visée aux alinéas (1)e) ou 
6b) toute personne, selon le cas :


a) dont il serait contraire à une loi fédérale ou pro-
vinciale qu’une telle promotion s’adresse à elle . . .


 L’historique législatif pertinent peut être utile 
pour mettre en lumière l’objectif poursuivi par le 
Parlement en adoptant les modifications de 1991. 


frustrate Parliament’s intention to enable non- 
lawyers to appear before immigration proceedings 
so as to promote hearings that are informal, acces-
sible and expeditious.


102  The banks argue that the Bank Act and its IBRs 
are similar to the legislation in Mangat and should 
be taken to express Parliament’s intent that its reg-
ulations are exhaustive. However, this is not borne 
out by the record.


103  Here, as in Rothmans, the federal legislation 
is permissive. Section 416(1) provides that “[a] 
bank shall not undertake the business of insurance 
except to the extent permitted by this Act or the 
regulations”. This formulation bears some simi-
larity to the law under consideration in Spraytech 
which held the federal law controlling pesticides to 
be “permissive, rather than exhaustive” (para. 35). 
Parliament did not intend to fully regulate pesticide 
use, nor was its purpose to authorize their use. The 
federal pesticide legislation itself envisioned the 
existence of complementary municipal by-laws; see 
paras. 40 and 42. Similarly, the federal legislation 
at issue in this case, while permitting the banks to 
promote authorized insurance, contains references 
that assume the relevant provincial law to be appli-
cable. Section 7(2) of the IBRs reads:


 7. . . .


 (2) Notwithstanding subsection (1) and section 6, a 
bank may exclude from a promotion referred to in para-
graph (1)(e) or 6(b) persons


(a) in respect of whom the promotion would contra-
vene an Act of Parliament or of the legislature of a 
province . . . .


104  The relevant legislative history may be used 
to shed light on Parliament’s object and pur-
pose in passing the 1991 amendment. As stated 
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Comme l’a affirmé le juge McIntyre dans Renvoi 
relatif à la Upper Churchill Water Rights Reversion 
Act, [1984] 1 R.C.S. 297, dans les affaires consti-
tutionnelles, « on peut tenir compte d’éléments de 
preuve extrinsèques pour vérifier non seulement 
l’application et l’effet de la loi contestée, mais aussi 
son objet véritable » (p. 318).


105 En l’espèce, le dossier législatif pertinent com-
prend d’abord le Livre vert de 1985 du ministère 
des Finances intitulé La réglementation des ins-
titutions financières du Canada : propositions à 
considérer (p. 92-93). Bien que la vente d’assurance 
par les banques n’ait pas été examinée en détail, 
le Livre vert a quand même souscrit à l’idée d’une 
uniformité des règles du jeu pour tous ceux qui par-
ticipent à la vente d’un produit donné. Le comité 
sénatorial permanent qui a répondu au Livre vert a 
acquiescé, et a également recommandé l’instaura-
tion de règles du jeu uniformes pour faire en sorte 
qu’aucune institution ne tire un avantage concur-
rentiel du fait qu’elle est assujettie à un régime de 
réglementation différent de celui de ses concurrents 
(Vers une plus grande compétitivité dans le sec-
teur financier (1986), seizième rapport du Comité 
sénatorial permanent des banques et du commerce,  
p. 65).


106 Vu la portée de la réforme qui allait par la suite 
être adoptée en 1991, on a convenu de procéder à 
un examen des modifications cinq ans plus tard. 
Le document intitulé Changement, défis et pos-
sibilités, l’examen effectué par le Groupe de tra-
vail sur l’avenir du secteur des services financiers 
canadien (« Groupe de travail MacKay ») est pos-
térieur à l’adoption des modifications de 1991 et 
n’a pas, pour ce motif, une grande valeur probante, 
mais il présente après le fait un énoncé réfléchi, 
par certains parlementaires, au sujet de leur objec-
tif législatif et fournit, dans cette mesure, une 
certaine confirmation a posteriori de la thèse de 
l’intimée. Le Groupe de travail MacKay a ana-
lysé le rôle de la réglementation provinciale et a  
affirmé


que les employés des institutions de dépôts qui sont pré-
posés à la vente d’assurance devraient se conformer aux 
exigences applicables au niveau provincial, en matière 
de connaissance et d’obtention de permis de vente  


by McIntyre J. in Reference re Upper Churchill  
Water Rights Reversion Act, [1984] 1 S.C.R. 297, 
in constitutional cases, “extrinsic evidence may be 
considered to ascertain not only the operation and 
effect of the impugned legislation but its true object 
and purpose as well” (p. 318).


 Here the relevant legislative record begins with 
the 1985 Department of Finance Green Paper, The 
Regulation of Canadian Financial Institutions: 
Proposals for Discussion (pp. 84-85). While the sale 
of insurance by banks was not discussed in detail, 
the Green Paper did endorse the concept of a level 
playing field for all participants selling a particular 
product. The Senate Standing Committee respond-
ing to the Green Paper agreed, and also recom-
mended a level playing field such that no institution 
would obtain a competitive advantage as a result 
of being subject to a different regulatory regime 
than its competitors (Towards a More Competitive 
Financial Environment (1986), Sixteenth Report 
of the Standing Committee on Banking, Trade and 
Commerce, at p. 64).


 Because of the extent of the reforms eventu-
ally enacted in 1991, it was agreed that a review of 
the changes would occur in five years. The review 
of the Task Force on the Future of the Canadian 
Financial Services Sector, Change Challenge 
Opportunity (1998) (“MacKay Task Force”), post-
dates the enactment of the 1991 amendments. For 
that reason, it is not entitled to much weight, but 
it does represent a considered after-the-fact state-
ment by some Parliamentarians of their legislative 
purpose. To that extent, it provides some after-the-
fact confirmation of the respondent’s position. The 
MacKay Task Force discussed the role of provin-
cial regulation and stated


that employees of deposit-taking institutions engaged 
in the sale of insurance should comply with appli-
cable provincial requirements with respect to the 
education and licensing of insurance salespersons,  
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d’assurance, dans la mesure où ces exigences ne sont 
pas discriminatoires. [Nous soulignons.]


(Groupe de travail MacKay, Document d’infor-
mation no 2, Souplesse d’organisation des institu-
tions financières : un cadre d’intensification de la 
concurrence (1998), p. 107)


Une recommandation contenue dans le rapport 
final du Groupe de travail MacKay traite expres-
sément des permis comme le certificat restreint 
d’agent d’assurance de l’Alberta :


19) Les employés qui vendent de l’assurance dans les 
institutions de dépôts devraient être tenus de se 
conformer aux règles provinciales applicables en 
matière de scolarité et d’octroi de permis aux ven-
deurs et vendeuses d’assurance, tant que ces règles 
ne sont pas discriminatoires.


(Rapport du Groupe de travail MacKay, recom-
mandation 19, p. 225)


 Le Comité permanent des finances de la 
Chambre des communes a examiné le rapport du 
Groupe de travail MacKay et a accepté cette pro-
position : « [l]es vendeurs de produits d’assurance 
doivent être accrédités et posséder toutes les quali-
fications exigées des autres personnes vendant des 
produits similaires » (L’avenir commence mainte-
nant : Une étude sur le secteur des services finan-
ciers au Canada (1998), p. 185).


 Nous n’accordons pas beaucoup d’importance 
aux interventions parlementaires après l’adoption 
des lois. L’intention du législateur dans les modi-
fications de 1991 est claire à première vue. Les 
appelantes prétendent que le Parlement a voulu ins-
taurer un système « bancaire » national uniforme 
à l’égard de la promotion d’assurance, mais rien 
dans le dossier n’étaye une telle conclusion. Depuis 
1985 au moins, les membres du Parlement avaient 
le souci d’assurer le maintien de règles du jeu uni-
formes pour tous les fournisseurs de services finan-
ciers qui font le même commerce. Soustraire les 
banques à l’application de la réglementation pro-
vinciale sur les pratiques du marché les placerait 
dans une situation avantageuse sur ce marché. Tout 
indique que le Parlement désirait éviter une telle 
situation.


so long as such requirements are non-discriminatory. 
[Emphasis added.]


(MacKay Task Force, Background Paper #2, 
Organizational Flexibility for Financial Insti-
tutions: A Framework to Enhance Competition 
(1998), at p. 93)


A statement in the final report of the MacKay Task 
Force specifically addressed licences such as the 
Alberta’s restricted insurance agent’s certificate of 
authority:


19) Employees of deposit-taking institutions who are 
engaged in the sale of insurance should comply 
with applicable provincial requirements with 
respect to the education and licensing of insurance 
salespersons, so long as such requirements are 
non-discriminatory.


(MacKay Task Force, Report, Recommendation 19, 
at p. 197)


107  The House of Commons Standing Committee on 
Finance considered the MacKay Task Force Report 
and agreed with this proposition: “Those selling 
insurance products must be licensed and meet all 
of the qualifications that are required of others sell-
ing similar products” (The Future Starts Now: A 
Study on the Financial Services Sector in Canada 
(1998), at p. 130).


108  We do not place much weight on the post-enact-
ment activities in Parliament. The intention of the 
1991 amendments is clear on their face. The appel-
lants argue that Parliament intended to create a uni-
fied national “banking” scheme for the promotion 
of insurance, but there is nothing in the record to 
support such a conclusion. Parliamentarians were 
concerned as early as 1985 to maintain a level play-
ing field among all financial service providers par-
ticipating in the same business. To hold the banks 
immune from provincial market conduct regula-
tion would give them a privileged position in the 
marketplace. Every indication is that Parliament 
wished to avoid this result.
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109 Les présents motifs, comme ceux de la juge 
Hunt, portent essentiellement sur les arguments des 
banques fondés sur la doctrine de la prépondérance 
concernant l’obligation d’obtenir un permis provin-
cial et le conflit censé exister à l’égard de la défini-
tion du terme « agent ». D’autres conflits plus spé-
cifiques ont été allégués devant le juge de première 
instance, qui les a rejetés. Ces contestations n’ont 
pas été reprises devant la Cour d’appel ni devant 
notre Cour. Si une question devait se poser à l’ave-
nir relativement à un conflit qui n’a pas été abordé 
en l’espèce ou dans les motifs des tribunaux d’ins-
tance inférieure, les banques auraient, évidemment, 
tout le loisir de faire valoir un argument fondé sur 
la doctrine de la prépondérance en se fondant sur 
les faits existant à ce moment-là.


VII.  Conclusion


110 Pour ces motifs, nous sommes d’avis de rejeter 
le pourvoi avec dépens et de répondre aux ques-
tions constitutionnelles de la façon suivante :


1. Est-ce que la loi de l’Alberta intitulée Insurance Act, 
R.S.A. 2000, ch. I-3, et les règlements pris en vertu 
de cette loi, sont pour tout ou partie constitution-
nellement inapplicables, par l’effet de la doctrine de 
l’exclusivité des compétences, à la promotion par les 
banques d’« assurance autorisée » et d’« assurance 
accidents corporels » au sens du Règlement sur le 
commerce de l’assurance (banques et sociétés de 
portefeuille bancaires), DORS/92-330?


Réponse : Non.


2. Est-ce que la loi de l’Alberta intitulée Insurance 
Act, R.S.A. 2000, ch. I-3, et les règlements pris en 
vertu de cette loi, sont pour tout ou partie constitu-
tionnellement inopérants, par l’effet de la doctrine 
de la prépondérance des lois fédérales, à l’égard de 
la promotion par les banques d’« assurance auto-
risée » et d’« assurance accidents corporels » au 
sens du Règlement sur le commerce de l’assurance 
(banques et sociétés de portefeuille bancaires), 
DORS/92-330?


Réponse : Non.


 Version française des motifs rendus par


111 le juge bastarache — J’ai pris connaissance 
des motifs des juges Binnie et LeBel, et je suis  


 These reasons focus, as did those of Hunt J.A., 
on the banks’ arguments on paramountcy related 
to the provincial requirement of licences and the 
alleged conflict in the definition of agent. Other 
more specific conflicts were argued before the trial 
judge, and rejected by him. Those objections were 
not carried forward in the Court of Appeal or this 
Court. Should an issue arise in future with respect 
to a conflict not dealt with here or in the reasons of 
the courts below, it would, of course, be open to the 
banks to pursue a paramountcy argument on the 
basis of the facts as they may then appear.


VII.  Conclusion


 For these reasons, we would dismiss the appeal 
with costs and answer the constitutional questions 
as follows:


1. Are Alberta’s Insurance Act, R.S.A. 2000, c. I-3, 
and the regulations made thereunder, in whole or 
in part, constitutionally inapplicable to the promo-
tion by banks of an “authorized type of insurance” 
or “personal accident insurance” as defined in the 
Insurance Business (Banks and Bank Holding 
Companies) Regulations, SOR/92-330, by reason 
of the doctrine of interjurisdictional immunity?


Answer: No.


2. Are Alberta’s Insurance Act, R.S.A. 2000, c. I-3, 
and the regulations made thereunder, in whole or 
in part, constitutionally inoperative in relation to 
the promotion by banks of an “authorized type 
of insurance” or “personal accident insurance” 
as defined in the Insurance Business (Banks and 
Bank Holding Companies) Regulations, SOR/92-
330, by reason of the doctrine of federal legislative 
paramountcy?


Answer: No.


 The following are the reasons delivered by


 bastarache J. — I have read the reasons of 
Justices Binnie and LeBel and concur in the result. 
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d’accord avec la conclusion qu’ils proposent. Je ne 
peux souscrire, cependant, à leur interprétation de 
la doctrine de l’exclusivité des compétences et à 
leur appréciation de cette doctrine dans le cadre de 
la démarche méthodologique générale développée 
à l’égard des questions de partage des compétences. 
J’estime que leur interprétation restreint gravement 
la doctrine, et une telle restriction n’est pas justi-
fiée. Comme je l’ai expliqué dans mes motifs dans 
l’arrêt Colombie-Britannique (Procureur général) 
c. Lafarge Canada Inc., [2007] 2 R.C.S. 86, 2007 
CSC 23, tant la doctrine que des raisons d’ordre 
pratique justifient le maintien de la doctrine de l’ex-
clusivité des compétences (voir les par. 102 à 108). 
Je n’entends pas revoir en détail ma défense de cette 
doctrine, mais je signale que, dans Lafarge, j’ai bel 
et bien tenu compte de l’importante préoccupa-
tion voulant que cette doctrine crée inutilement et 
injustement une assise beaucoup plus vaste où le 
pouvoir central est davantage favorisé aux dépens 
des principes du fédéralisme et du régionalisme. Je 
suis arrivé à la conclusion que la meilleure façon 
de répondre à cette préoccupation était de clarifier 
le sens du terme « touche » contenu dans le critère 
proposé par l’expression « touche un élément essen-
tiel » de manière à ce que la loi provinciale contes-
tée doive produire sur le contenu essentiel d’un chef 
de compétence législative fédérale des effets suffi-
samment importants pour justifier que l’on conclue 
à l’existence d’une compétence exclusive (par. 109). 
À mon avis, cette interprétation favorise une évolu-
tion progressive de la doctrine, évite que l’on écarte 
de façon importante la jurisprudence récente de 
notre Cour dans ce domaine, et est mieux adap-
tée aux besoins d’ordre pratique dont nous devons 
toujours nous préoccuper dans les affaires consti-
tutionnelles. Je propose donc de résoudre la pré-
sente affaire selon les principes et la méthode d’in-
terprétation que j’ai énoncés dans l’arrêt Lafarge. 
À cette fin, j’accepte toutefois les faits tels que les 
ont exposés les juges Binnie et LeBel aux par. 5 à 
11 de leurs motifs.


1. La démarche méthodologique applicable


 Dans l’arrêt Lafarge, j’ai entrepris mon ana-
lyse en énonçant la démarche méthodologique 
applicable à l’égard des questions de partage des  


I disagree, however, with their approach to the 
doctrine of interjurisdictional immunity and with 
their appreciation of the doctrine within the gen-
eral methodological approach to division of powers 
questions. In my view, their approach severely 
restricts the doctrine and that is unwarranted. 
As discussed in my reasons in British Columbia 
(Attorney General) v. Lafarge Canada Inc., [2007] 
2 S.C.R. 86, 2007 SCC 23, there is both a doctri-
nal and a practical need to conserve the doctrine of 
interjurisdictional immunity (see paras. 102-108). 
Though I will not revisit in detail my defence of the 
doctrine, I note that in Lafarge I did address the 
serious concern that the doctrine unnecessarily and 
unfairly creates a much wider scope for centraliza-
tion of federal power at the expense of the princi-
ples of federalism and regionalism. I concluded that 
the best way to address this concern was to clar-
ify the meaning of “affects” in the “affects a vital 
part” test to require a sufficiently severe impact by 
the impugned provincial law on the core of a fed-
eral head of legislative power in order to justify a 
finding of immunity (para. 109). In my view, this 
approach promotes an incremental development of 
the doctrine, avoids a significant departure from 
this Court’s recent jurisprudence in this area and 
is better adapted to the practical needs that must 
always concern us in constitutional matters. Thus, 
I propose to resolve this case according to the prin-
ciples and approach I set down in Lafarge. For this 
purpose, I do, however, accept the facts as stated 
by Binnie and LeBel JJ. in paras. 5-11 of their rea-
sons.


1. The Correct Methodological Approach


112  The starting point of my analysis in Lafarge was 
to set out the proper methodological approach to 
division of powers questions. As I noted at para. 
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compétences. Comme je l’ai mentionné au par. 102, 
les contestations judiciaires de nature constitu-
tionnelle devraient toutes suivre le même modèle. 
Premièrement, il faut examiner le caractère véri-
table des dispositions législatives provinciales 
et fédérales pour s’assurer qu’elles ont toutes été 
validement adoptées et pour déterminer la nature 
du chevauchement qui existe entre elles, le cas 
échéant. Deuxièmement, il faut trancher la ques-
tion de l’applicabilité de la loi provinciale à l’entre-
prise ou la matière fédérale en cause en se fondant 
sur la doctrine de l’exclusivité des compétences. 
Troisièmement, ce n’est que si la loi provinciale et 
la loi fédérale ont toutes deux été déclarées vali-
des, et que si la loi provinciale a été jugée appli-
cable à la matière fédérale en question, que l’on 
doit comparer les deux lois afin de déterminer si le 
chevauchement qui existe entre elles constitue un 
« conflit » suffisamment grave pour entraîner l’ap-
plication de la doctrine de la prépondérance fédé-
rale.


113 Ces étapes devraient être abordées suivant l’or-
dre indiqué ci-dessus de sorte que, si la loi contes-
tée est déclarée invalide selon le critère du carac-
tère véritable, il ne sera pas nécessaire d’examiner 
si elle s’applique. De même, comme je l’ai démon-
tré dans l’arrêt Lafarge, lorsqu’une loi contestée 
est jugée inapplicable à une entreprise ou matière 
fédérale en raison de l’exclusivité des compéten-
ces, il n’y a plus lieu d’examiner ensuite son carac-
tère opérant. Je ne peux souscrire à l’affirmation 
des juges Binnie et LeBel, aux par. 76 à 78 de leurs 
motifs, selon laquelle l’examen du caractère opé-
rant devrait généralement, en l’absence de « situa-
tions déjà traitées dans la jurisprudence », précéder 
celui de l’applicabilité dans le cadre analytique du 
partage des compétences, et que l’analyse fondée 
sur la doctrine de l’exclusivité des compétences 
devrait constituer une exception par rapport à la 
démarche méthodologique générale. Selon moi, 
il est impossible de conclure qu’une loi fédérale a 
prépondérance sur une loi provinciale, ou que la 
loi provinciale est inopérante, si la loi provinciale 
ne s’applique même pas à la matière fédérale en 
question. Il s’agit là d’une question de considéra-
tions pratiques tout autant que de logique.


102, all constitutional legal challenges to legislation 
should follow the same pattern. First, the pith and 
substance of the provincial statutory provisions and 
the federal statutory provisions should be exam-
ined to ensure that they are both validly enacted 
laws and to determine the nature of the overlap, if 
any, between them. Second, the applicability of the 
provincial law to the federal undertaking or matter 
in question must be resolved with reference to the 
doctrine of interjurisdictional immunity. Third, 
only if both the provincial law and the federal law 
have been found to be valid pieces of legislation, 
and only if the provincial law is found to be appli-
cable to the federal matter in question, then both 
statutes must be compared to determine whether 
the overlap between them constitutes a “conflict” 
sufficient to trigger the application of the doctrine 
of federal paramountcy.


 These steps should take place in the sequence 
listed, such that if the impugned law is found to be 
invalid on the pith and substance test, there is no 
need to move on to consider applicability. Similarly, 
as demonstrated in my reasons in Lafarge, where 
an impugned law is found inapplicable to a fed-
eral matter or undertaking on account of interjuris-
dictional immunity, there is no need to go on to 
consider operability. I cannot agree with Justices 
Binnie and LeBel’s suggestion at paras. 76-78 that 
considerations of operability should generally pre-
cede considerations of applicability in the division 
of powers analytical framework absent “situations 
already covered by precedent” and that the inter-
jurisdictional immunity analysis should be excep-
tional to the general methodological approach. In 
my view, it is impossible to find a federal law para-
mount over a provincial law, or to conclude that the 
provincial law is inoperable, if the provincial law 
is not even applicable to the federal matter at issue. 
This is a matter of practicality as much as it is one 
of logic.
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 Quant à la possibilité d’examiner d’abord 
la question de la prépondérance, J. E. Magnet, 
dans « Research Note : The Difference Between 
Paramountcy and Interjurisdictional Immunity », 
dans Constitutional Law of Canada : Cases, Notes 
and Materials (8e éd. 2001), vol. 1, p. 338, souli-
gne de façon convaincante les différences entre les 
doctrines de l’exclusivité et de la prépondérance. Il 
écrit que la doctrine de l’exclusivité des compéten-
ces [TRADUCTION] « diffère de la doctrine de la pré-
pondérance en ce sens que même lorsque les lois ne 
se contredisent pas ou ne se rejoignent pas, la loi 
provinciale obstrue considérablement la chose, la 
personne ou l’entreprise fédérales, touche leur statut 
ou atténue les attributs fédéraux essentiels qui font 
qu’ils relèvent de la compétence fédérale » (p. 339). 
Je conviens que les différents types d’analyses juri-
diques constitutionnelles sont manifestement néces-
saires. J’aborde maintenant les étapes de la démar-
che méthodologique applicable en l’espèce.


2. Application aux faits


2.1 La validité des lois provinciale et fédérale


 Nous devons d’abord nous demander si le carac-
tère véritable de la loi contestée en cause, l’l’Insur-
ance Act Act, R.S.A. 2000, ch. I-3, se rapporte à une 
matière provinciale. Comme je l’ai indiqué dans 
l’arrêt Lafarge, il est également utile à cette étape 
de se prononcer sur la validité de la loi fédérale en 
question — en l’espèce, la Loi sur les banques, L.C. 
1991, ch. 46 — pour déterminer comme il se doit 
si la doctrine de la prépondérance fédérale s’appli-
que, dans l’hypothèse où l’analyse se poursuivrait 
jusqu’à cette étape (voir Lafarge, par. 117).


 L’Insurance Act est manifestement une loi dont 
le « caractère véritable » se rapporte à la régle-
mentation du commerce de l’assurance dans la 
province, et les dispositions particulières en cause 
portent sur la délivrance de permis aux fournis-
seurs, promoteurs et agents d’assurance, et sur la 
réglementation de leurs activités. La loi provinciale 
s’applique à toutes les personnes qui fournissent 
des services d’assurance ou qui en font la promo-
tion, y compris les banques. Il s’agit donc d’une 


114  Regarding the option of considering para-
mountcy first, J. E. Magnet, in “Research Note: 
The Difference Between Paramountcy and 
Interjurisdictional Immunity” in Constitutional 
Law of Canada: Cases, Notes and Materials (8th 
ed. 2001), vol. 1, at p. 338, convincingly notes the 
differences between the doctrines of immunity and 
paramountcy. He writes that immunity “is different 
from the paramountcy doctrine in that even where 
there is no contradiction or meeting of legislation, 
the provincial legislation offers significant obstruc-
tion to the federal thing, person or undertaking, 
affects its status, or drains off essential federal 
attributes which make them within federal juris-
diction” (p. 339). I agree that there is clearly a need 
for different types of constitutional legal inquiries. 
I will now proceed to apply the steps of the correct 
methodological approach to the case at bar.


2. Application to the Facts


2.1 The Validity of the Provincial and Federal 
Laws


115  We must first consider whether the impugned 
law in question, the Insurance Act, R.S.A. 2000, c. 
I-3, is in pith and substance related to a provincial 
matter. As I suggested in Lafarge, it is also useful 
at this stage to determine the validity of the federal 
legislation in question — in this case the Bank Act, 
S.C. 1991, c. 46 — in order to properly consider the 
application of the doctrine of federal paramountcy, 
should the analysis proceed that far (see Lafarge, at 
para. 117).


116  The Insurance Act is clearly a law “in pith and 
substance” about the regulation of the insurance 
industry within the province, and the particular 
provisions at issue are concerned with the licens-
ing and regulation of insurance providers, promot-
ers and agents. The provincial law applies to all 
persons providing or promoting insurance serv-
ices, including banks. It is therefore valid legisla-
tion of general application enacted under the pro-
vincial legislative authority over “property and 
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disposition d’application générale valide édictée en 
vertu de la compétence législative provinciale sur 
la « propriété et les droits civils » dans la province 
conférée par le par. 92(13) de la Loi constitution-
nelle de 1867. Il n’en reste pas moins que les effets 
de la loi provinciale créent un certain chevauche-
ment avec les domaines de compétence fédérale 
étant donné qu’elle pourrait s’appliquer aux ban-
ques en tant que catégorie de personnes ou d’ins-
titutions exploitant une entreprise d’assurance. La 
loi provinciale produit donc des « effets accessoi-
res » sur les banques et, par voie de conséquence, 
sur la compétence fédérale sur les banques; un tel 
chevauchement est généralement acceptable et ne 
devrait pas rendre inconstitutionnelle une loi qui 
relève par ailleurs de la compétence provinciale : 
voir Bande Kitkatla c. Colombie-Britannique 
(Ministre des Petites et moyennes entreprises, du 
Tourisme et de la Culture), [2002] 2 R.C.S. 146, 
2002 CSC 31, par. 54. L’importance de ces effets 
accessoires, cependant, et la possibilité qu’ils por-
tent atteinte au « contenu essentiel » de la compé-
tence sur les banques et qu’ils entravent la réalisa-
tion de l’objectif qu’avait le Parlement en modifiant 
la Loi sur les banques pour permettre aux banques 
de faire la promotion de certains types d’assurance 
autorisée, seront examinées à l’étape de l’applica-
tion des doctrines de l’exclusivité des compétences 
et de la prépondérance des lois fédérales.


117 Les parties n’ont pas contesté la validité de la 
Loi sur les banques, et le juge de première instance 
était disposé à présumer sa constitutionnalité selon 
le par. 91(15) pour les besoins de cette contestation 
((2003), 343 A.R. 89, par. 86). Je suis moi aussi dis-
posé à le faire. Toutefois, je suis d’accord avec la 
juge Hunt, qui ne partageait pas l’avis du juge de 
première instance en concluant que c’était la com-
pétence fédérale sur les « banques » elle-même, et 
non la compétence législative en matière d’« incor-
poration des banques » conférée par le par. 91(15), 
qui habilitait le Parlement à modifier la Loi sur 
les banques pour permettre à celles-ci de se livrer 
à la promotion de produits d’assurance autorisée 
((2005), 39 Alta. L.R. (4th) 1, par. 35). Pour cer-
taines sociétés ou entreprises, la compétence fédé-
rale en matière d’incorporation comprend la créa-
tion d’une société, l’attribution à celle-ci d’une  


civil rights” in the province under s. 92(13) of the 
Constitutional Act, 1867. Nevertheless, the effects 
of the provincial law do create some overlap with 
federal areas of jurisdiction, given that it is poten-
tially applicable to banks as one class of persons 
or institutions involved in the business of insur-
ance. Thus, the provincial law has some “incidental 
effects” on banks and, by implication, on the federal 
banking power; such overlap is generally permissi-
ble and should not disturb the constitutionality of 
an otherwise intra vires statute: see Kitkatla Band 
v. British Columbia (Minister of Small Business, 
Tourism and Culture), [2002] 2 S.C.R. 146, 2002 
SCC 31, at para. 54. The extent of these incidental 
effects, however, and whether they affect the “core” 
of the banking power and whether they frustrate 
Parliament’s purpose in amending the Bank Act to 
permit banks to promote certain types of author-
ized insurance, will be discussed under the applica-
tion of the doctrine of interjurisdictional immunity 
and the doctrine of federal paramountcy.


 The validity of the Bank Act was not challenged 
by the parties and the trial judge was prepared to 
assume its constitutionality under s. 91(15) for the 
purposes of this challenge ((2003), 343 A.R. 89, at 
para. 86). I am equally prepared to do so. However, 
I agree with Hunt J.A., who differed from the trial 
judge in finding that it was the federal power of 
“banking” itself, and not the power to legislate in 
respect of the “incorporation of banks” in s. 91(15), 
which empowered Parliament to amend the Bank 
Act to permit banks to engage in the promotion of 
authorized insurance products ((2005), 39 Alta. 
L.R. (4th) 1, at para. 35). The federal incorpora-
tion power for certain companies or undertakings 
involves bringing a company into existence, con-
ferring a legal personality on it, the creation of 
its corporate structure and the authority over its 
legal capacity and status. However, this federal  
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personnalité juridique, la création de sa structure 
organisationnelle, et le pouvoir à l’égard de sa capa-
cité et son statut juridiques. Cependant, selon Hogg, 
cette compétence fédérale [TRADUCTION] « n’auto-
rise pas la réglementation des activités de socié-
tés constituées sous le régime de la loi fédérale, et 
il ne peut donc y avoir aucune immunité à l’égard 
des lois provinciales réglementant les activités de 
ces sociétés » (P. W. Hogg, Constitutional Law of 
Canada (éd. feuilles mobiles), par. 15.8c), note 116 
(je souligne)). Ainsi, lorsque le Parlement a modi-
fié le régime législatif fédéral pour permettre un 
élargissement des activités et opérations auxquelles 
les banques peuvent participer, il doit l’avoir fait en 
se fondant sur sa compétence sur les « banques », 
plutôt que sur sa compétence en matière d’« incor-
poration ». Si les banques doivent jouir d’une quel-
conque immunité en leur qualité d’entreprises fédé-
rales et de sociétés constituées sous le régime d’une 
loi fédérale, ce doit être en raison de l’effet inaccep-
table que produit la loi provinciale sur le pouvoir 
fédéral de réglementer les activités des banques en 
vertu de la compétence sur les banques, et non en 
raison d’un effet quelconque sur la compétence en 
matière d’incorporation.


2.2 L’applicabilité de la loi provinciale


 J’ai exposé ainsi au par. 118 de mes motifs 
dans l’arrêt Lafarge la démarche analytique qu’il 
convient d’appliquer à l’analyse de l’applicabilité :


La première étape consiste à préciser le « contenu 
essentiel » du chef de compétence fédérale; c’est-à-dire, 
à déterminer en quoi consiste l’étendue immédiate de 
la compétence fédérale, et ensuite à déterminer si l’en-
treprise ou la matière fédérale en cause entre dans ce 
contenu essentiel. La deuxième étape consiste à déter-
miner si la loi provinciale contestée [. . .] touche d’une 
manière inacceptable un aspect vital du contenu essen-
tiel de l’un ou l’autre des chefs de compétence fédérale, 
ce qui la rendrait de ce fait inapplicable à l’entreprise ou 
à la matière fédérale (voir l’arrêt Bell Canada (1988); 
voir également Hogg (éd. feuilles mobiles), p. 15-25 à 
15-28, et Monahan, p. 123-126).


La première étape consiste donc à préciser le 
« contenu essentiel » du chef de compétence fédé-
rale en cause, soit, en l’espèce, la compétence sur 
les « banques » conférée par le par. 91(15). Je ne  


incorporation power, according to Hogg, “does 
not authorize regulation of the activities of feder-
ally-incorporated companies, and therefore there 
can be no immunity from provincial laws regulat-
ing the activities of such companies” (P. W. Hogg, 
Constitutional Law of Canada (loose-leaf ed.), at 
para. 15.8(c), footnote 116 (emphasis added)). Thus, 
for Parliament to have amended the federal statu-
tory scheme to permit an enlargement of the activi-
ties and operations banks are allowed to undertake, 
it must have done so pursuant to its “banking” 
power, rather than its “incorporation” power. If 
there is any federal immunity to be enjoyed by 
banks as federal undertakings and federally incor-
porated companies, it will derive from an imper-
missible impact of the provincial law on the fed-
eral power to regulate the activities of banks as part 
of the banking power, not from any impact on the 
incorporation power.


2.2 The Applicability of the Provincial Law


118  The proper analytical approach to the applica-
bility analysis was set out at para. 118 of my rea-
sons in Lafarge:


The first step is to identify the “core” of the federal 
head of power; that is, to determine what the federal 
power encompasses within its primary scope, and then 
to determine whether the impugned federal undertak-
ing or matter at issue falls within that core. The second 
step is to determine whether the impugned provincial 
law . . . impermissibly affects a vital aspect of the fed-
eral core of [the] head of power, so as to render it inap-
plicable to the federal undertaking or matter (see Bell 
Canada (1988); see also Hogg (loose-leaf ed.), at pp. 
15-25 to 15-28, and Monahan, at pp. 123-26).


Thus, the first step is to identify the “core” of the 
federal head of power in issue, which here is “bank-
ing” under s. 91(15). I do not support a concept of 
the “core” that is overly restrictive; nor do I support 
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préconise pas un concept du « contenu essen-
tiel » trop restrictif, pas plus que je ne préconise 
un concept du « contenu essentiel » dont la défi-
nition est trop large (par. 127 de mes motifs dans 
Lafarge). En définitive, j’estime que l’étendue du 
« contenu essentiel » tient beaucoup au contexte; 
elle dépend du chef de compétence fédérale en 
question. Dans l’arrêt Lafarge, par exemple, j’ai 
conclu que la compétence fédérale sur la naviga-
tion et les bâtiments ou navires (par. 91(10)) a une 
vaste portée, et que son contenu essentiel doit donc 
être défini de façon plus globale et complète (par. 
131). Bien que la compétence fédérale sur les « ban-
ques » conférée par le par. 91(15) ait également été 
considérée comme ayant une grande portée (voir 
Hogg, par. 24.2a)), je ne crois pas que son contenu 
essentiel soit aussi imprécis. Certes, ce n’est pas 
parce qu’une chose est permise par la Loi sur les 
banques qu’elle est essentielle aux opérations ban-
caires. Seuls les éléments de la compétence fédé-
rale qui sont « vitaux ou essentiels » au bon fonc-
tionnement de l’entreprise ou de la matière fédérale 
sont protégés contre les ingérences inacceptables 
des provinces : voir Irwin Toy Ltd. c. Québec 
(Procureur général), [1989] 1 R.C.S. 927, p. 955. 
À l’issue d’un examen approfondi de la jurispru-
dence, le juge de première instance a conclu que 
le prêt d’argent, la réception de dépôts, l’octroi de 
crédit sous forme de prêts et la prise de sûretés 
à l’égard de ces prêts constituaient les éléments 
essentiels des opérations bancaires (par. 129-130). 
J’en conviens. L’étude des éléments « essentiels » 
de la compétence fédérale sur les banques nous 
porte naturellement à examiner les activités et 
opérations des banques qui sont au cœur des rai-
sons pour lesquelles celles-ci relèvent de la com-
pétence fédérale. Ainsi, la réception de dépôts et 
l’octroi de crédit, qui constituent à maints égards 
la raison d’être des banques, se situent sans contre-
dit au centre de cet ensemble essentiel d’opérations 
et d’activités. On peut également considérer ces 
activités comme intrinsèques au contenu essentiel 
des opérations bancaires parce qu’il s’agit là clai-
rement et manifestement du « domaine » des ban-
ques en tant qu’entreprises fédérales. La question 
devient donc de savoir si la matière particulière en 
cause s’inscrit dans ce contenu essentiel.


a concept of the “core” that is defined too widely 
(para. 127 of my reasons in Lafarge). Ultimately, 
my view is that the extent of the “core” is very 
context specific; it depends on the federal head of 
power in question. For example, in Lafarge, I con-
cluded that the federal power over navigation and 
shipping (s. 91(10)) is broad and comprehensive and 
as a result its core must be defined in a more global 
and comprehensive fashion (para. 131). While the 
federal power over “banking” in s. 91(15) has simi-
larly been found to be quite extensive (see Hogg, at 
para. 24.2(a)), I do not think its core is so imprecise. 
Certainly, just because something is permitted by 
the Bank Act does not make it essential to the core 
of banking. What will be protected under the core 
from impermissible intrusions by the provinces are 
only those elements of federal jurisdiction which 
are “essential and vital” to the proper function-
ing of the federal undertaking or matter: see Irwin 
Toy Ltd. v. Quebec (Attorney General), [1989] 1 
S.C.R. 927, at p. 955. After a thorough examina-
tion of the jurisprudence, the trial judge found that 
the lending of money, the taking of deposits, the 
extension of credit in the form of granting loans, 
as well as the taking of security for those loans 
were core elements of banking (paras. 129-30). I 
agree. When one considers these “essential” ele-
ments of the federal banking power, one is natu-
rally drawn towards a consideration of the activi-
ties and operations performed by banks which are 
central to the reasons why they fall under federal 
jurisdiction. Thus, deposit taking and credit grant-
ing easily fall at the heart of this core set of opera-
tions and activities, since these activities constitute 
in many ways the raison d’être of banks. It is also 
possible to see these activities as part of the core 
of banking because this is so clearly and palpably 
the “domain” of banks as federal undertakings. 
The question thus becomes whether the particular 
matter in issue falls within this core.
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 En l’espèce, je suis d’accord pour qualifier la 
matière particulière en cause de promotion d’assu-
rance autorisée. Je peux sembler m’intéresser uni-
quement à une activité plutôt qu’à une matière ou 
à une compétence — un raisonnement que j’ai cri-
tiqué dans l’arrêt Lafarge (par. 110). Cependant, le 
problème que posait l’analyse des juges Binnie et 
LeBel dans Lafarge tenait au fait qu’ils avaient mis 
l’accent sur le pouvoir de l’Administration portuaire 
de Vancouver de réglementer l’utilisation des sols 
tel qu’il avait été exercé dans un cas en particu-
lier par la décision d’autoriser le projet Lafarge. 
En l’espèce, le genre d’examen « interdit » corres-
pondant serait donc axé sur le pouvoir des banques 
de faire la promotion de la vente de produits d’assu-
rance autorisée tel qu’exercé dans un contexte fac-
tuel particulier (comme une façon particulière de 
faire la promotion d’une assurance, ou d’un produit 
ou du type d’assurance en particulier). Tout comme 
l’activité particulière de l’Administration portuaire 
de Vancouver qui a consisté à autoriser l’aménage-
ment n’était pas techniquement pertinente à l’ana-
lyse de la doctrine de l’exclusivité des compéten-
ces dans l’arrêt Lafarge, la façon particulière dont 
les banques font la promotion des produits d’assu-
rance autorisée ou le type particulier d’assurance 
autorisée n’auraient, en l’espèce, aucune pertinence 
à l’égard de cette analyse. Ainsi, la matière ou la 
compétence qui se trouve au cœur de cette analyse 
de l’exclusivité des compétences est la capacité des 
banques de faire la promotion de l’achat de produits 
d’assurance autorisée, peu importe si elles exercent 
réellement ce pouvoir ou la manière de l’exercer.


 À mon avis, les tribunaux d’instance inférieure 
ont eu raison de conclure que la promotion d’assu-
rance autorisée n’entre pas dans le « contenu essen-
tiel » de l’activité bancaire. Il en est ainsi pour plu-
sieurs raisons. Premièrement, pour reprendre les 
termes du juge de première instance (par. 164), la 
promotion de produits d’assurance autorisée se 
situe de par sa nature [TRADUCTION] « à un pas » 
de ce qui est généralement reconnu comme rele-
vant des domaines « essentiels » de l’activité ban-
caire mentionnés précédemment. L’octroi de crédit 
en contrepartie d’une garantie et la prise de « sûre-
tés » peuvent être considérés comme faisant claire-
ment partie du contenu essentiel de la compétence 


119  Here I endorse the characterization of the par-
ticular matter in issue as the promotion of author-
ized insurance. It may appear that I am focussing 
on a specific activity as opposed to a subject matter 
or jurisdiction — a position I criticized in Lafarge 
(para. 110). However, the problem with Justices 
Binnie and LeBel’s analysis in Lafarge was that 
they focused on the Vancouver Port Authority’s 
regulatory power over land-use planning as exer-
cised in a particular case by deciding to approve 
the Lafarge proposal. The corresponding “prohib-
ited” line of inquiry here would thus be a focus on 
the power of banks to promote the sale of author-
ized insurance products as exercised in a particular 
factual context (such as a specific manner in which 
the insurance is promoted, or a specific insurance 
product or type of insurance). Just as the particular 
activity of the Vancouver Port Authority approving 
the development was technically not relevant to the 
immunity analysis in Lafarge, the particular way 
in which the banks promote the authorized insur-
ance products or the particular type of authorized 
insurance would not be relevant to the immunity 
analysis here. Thus, the particular subject matter or 
power at the heart of this interjurisdictional immu-
nity analysis is the ability of the banks to promote 
the purchase of authorized insurance products, 
regardless of whether or how they actually exercise 
that power.


120  In my view, the courts below were correct to 
conclude that the promotion of authorized insur-
ance does not come within the “core” of banking. 
This is so for many reasons. First, the nature of the 
promotion of authorized insurance products renders 
it “one step removed” from generally-accepted 
“core” areas of banking identified above, to use 
the language of the trial judge (para. 164). While 
the granting of credit in exchange for collateral 
and the taking of “security” can be seen as being 
clearly at the core of the banking power (see Bank 
of Montreal v. Hall, [1990] 1 S.C.R. 121; Tennant v. 
Union Bank of Canada, [1894] A.C. 31 (P.C.); and 
Attorney-General for Alberta v. Attorney-General 
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sur les banques (voir Banque de Montréal c. Hall, 
[1990] 1 R.C.S. 121; Tennant c. Union Bank of 
Canada, [1894] A.C. 31 (C.P.); et Attorney-General 
for Alberta c. Attorney-General for Canada, [1947] 
A.C. 503 (C.P.)). La promotion, la vente ou la créa-
tion d’une assurance en tant qu’élément accessoire 
pour l’exercice d’une telle sûreté ne fait pas partie du 
contenu essentiel de la compétence sur les banques. 
Comme l’a reconnu le juge de première instance 
au par. 118, l’assurance ne pourra jamais constituer 
une « sûreté ». L’assurance constitue plutôt un élé-
ment accessoire à l’octroi d’un prêt bancaire. La loi 
provinciale en question ne doit donc pas être inter-
prétée comme touchant la promotion de garanties, 
mais plutôt comme touchant la promotion d’un élé-
ment accessoire (voir les motifs du juge de première 
instance au par. 121). C’est donc à bon droit que le 
juge de première instance n’a pas retenu le point de 
vue qu’a exprimé la Cour d’appel de la Colombie-
Britannique sur ce point dans l’arrêt Bank of Nova 
Scotia c. British Columbia (Superintendent of Fi-Fi- 
nancial Institutions) Institutions) (2003), 11 B.C.L.R. (4th) 206.


121 Deuxièmement, bien qu’il ne s’agisse pas d’un 
facteur déterminant (parce que le Parlement ne 
peut, sur le plan constitutionnel, déterminer le 
contenu essentiel d’un champ de compétence fédé-
rale), la structure et le libellé des dispositions légis-
latives fédérales qui permettent aux banques de 
faire la promotion d’assurance indiquent que le 
Parlement a manifestement voulu n’autoriser qu’une 
participation limitée au commerce de l’assurance, 
reconnaissant que cette participation constituerait 
effectivement une ingérence des banques dans un 
domaine qui n’est pas traditionnellement associé au 
contenu essentiel des opérations des « banques ». 
De plus, l’examen par le juge de première instance 
des documents de référence secondaires extrinsè-
ques concernant l’intention qu’avait le Parlement en 
adoptant les modifications à la Loi sur les banques 
de 1991 étaye l’idée que ce dernier voulait que les 
banques se livrent à la promotion d’assurance non 
pas à la faveur d’un élargissement du contenu essen-
tiel de la compétence sur les banques, mais plutôt 
à titre d’exception limitée à l’interdiction générale 
(par. 75-84). Le Parlement semble donc avoir établi 
une nette distinction entre les opérations bancaires 
et le commerce d’assurance.


for Canada, [1947] A.C. 503 (P.C.)), the promo-
tion, sale or creation of insurance as collateral for 
the exercise of such security is not part of the core 
of the banking power. As recognized by the trial 
judge, at para. 118, insurance can never be “secu-
rity”. The insurance is rather the collateral created 
in relation to the granting of a bank loan. Thus, the 
provincial law in question cannot be interpreted 
as affecting the promotion of security, but rather 
the promotion of collateral (see the trial judge’s 
reasons, at para. 121). The trial judge was there-
fore correct to disagree with the British Columbia 
Court of Appeal’s position on this point in Bank of 
Nova Scotia v. British Columbia (Superintendent 
of Financial Institutions) (2003), 11 B.C.L.R. (4th) 
206.


 Second, although not a determinative factor 
(because Parliament cannot, for constitutional pur-
poses, determine the content of the core of a federal 
head of power), the structure and language of the 
federal statutory provisions which permit banks to 
engage in the promotion of insurance suggests that 
Parliament clearly intended to allow only a limited 
participation in the insurance industry, recogniz-
ing that such participation would in fact constitute 
an encroachment of banks into an area not tradi-
tionally associated with the core of “banking”. In 
addition, the trial judge’s review of extrinsic sec-
ondary source materials concerning Parliament’s 
legislative intent in enacting the 1991 amendments 
to the Bank Act supports the notion that Parliament 
intended banks to promote insurance, not as an 
expansion of the core of the banking power, but 
rather as a limited exception to the general prohi-
bition (paras. 75-84). Thus, Parliament appears to 
have drawn a clear distinction between the business 
of banking and the business of insurance.
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 Troisièmement, le but de la promotion d’assu-
rance fournit un autre indice de son exclusion du 
contenu essentiel de la compétence sur les banques. 
On s’attendrait normalement à ce que les matières 
qui entrent dans le contenu essentiel d’un chef de 
compétence fédérale visent un but ou objectif com-
patible avec l’exercice de cette compétence, et avec 
son maintien et son utilisation. En l’espèce, la pro-
motion d’assurance par les banques ne vise pas à 
permettre l’exercice et le maintien continus de la 
compétence fédérale sur les banques; elle semble 
plutôt avoir pour seul but de générer un revenu 
supplémentaire en tant que groupe de produits et 
centre de profit distincts, et de conserver et conso-
lider ainsi l’avantage compétitif de la banque dans 
une économie « d’opérations bancaires universel-
les ». Comme preuve supplémentaire que la matière 
ne fait pas partie du contenu essentiel des opéra-
tions bancaires, je signale le fait que l’assurance 
dont on fait la promotion est facultative et peut être 
annulée en tout temps, ainsi que le fait que l’inci-
dence globale de la promotion d’assurance sur le 
risque du portefeuille de la banque est très minime. 
Manifestement, la promotion d’assurance autorisée 
ne fait pas partie du contenu essentiel des opéra-
tions bancaires parce qu’elle n’est pas essentielle au 
fonctionnement des banques.


 L’analyse ne devrait pas s’arrêter ici, cependant, 
puisque la deuxième étape énoncée dans l’arrêt 
Lafarge consiste à déterminer si la loi provinciale 
contestée touche d’une manière inacceptable un 
aspect vital du contenu fédéral essentiel du chef de 
compétence, ce qui la rend de ce fait inapplicable 
à l’entreprise ou matière fédérale. L’avantage d’un 
tel examen en deux volets tient au fait que l’exa-
men, plutôt que de porter presque exclusivement sur 
la question de savoir si une matière fédérale entre 
dans le « contenu essentiel », laisse plus de latitude 
lorsqu’il s’agit de se prononcer sur l’application de 
la doctrine de l’exclusivité. Même si une matière est 
jugée essentielle à une entreprise fédérale, une loi 
provinciale ne sera mise à l’écart que si l’« effet » 
qu’elle produit sur la compétence fédérale est « suf-
fisamment grave » : la compétence législative fédé-
rale doit être « attaquée », « empêchée » ou « res-
treinte » (voir par. 108 et 139 de mes motifs dans 
Lafarge). La promotion d’assurance ne faisant pas 


122  Third, the aim of promoting insurance yields 
another clue as to its exclusion from the core of 
the banking power. Matters that fall within the 
core of a federal head of power would normally be 
expected to have a purpose or goal which is con-
sistent with the exercise of that head of power and 
consistent with its maintenance and use. Here, the 
promotion of insurance by the banks does not seek 
to permit the continued use and maintenance of the 
federal banking power; rather, the sole purpose of 
engaging in the promotion of insurance appears 
to be to generate additional revenue as a separate 
product line and profit centre, thereby maintain-
ing and enhancing a bank’s competitive edge in an 
economic world of “universal banking”. I would 
also raise the fact that the insurance promoted is 
optional and can be cancelled at any time, as well 
as the fact that the overall impact of the promotion 
of insurance on the banks’ portfolio risk is quite 
minimal, as further evidence that the matter does 
not come within the core of banking. Clearly, the 
promotion of authorized insurance is not part of the 
core of banking because it is not essential to the 
function of banking.


123  The analysis should not stop here, however, 
because the second step set out in Lafarge is to 
determine whether the impugned provincial law 
impermissibly affects a vital aspect of the fed-
eral core of the head of power, so as to render it 
inapplicable to the federal undertaking or matter. 
The benefit of such a two-step inquiry, rather than 
focussing almost exclusively on the question of 
whether a federal matter comes within the “core” 
to determine immunity, is that it promotes greater 
flexibility in assessing whether immunity should 
arise. Even if a matter is found to be essential to 
a federal undertaking, immunity from a provincial 
law will not arise unless its “affect” on the federal 
power is “sufficiently severe”: the federal legisla-
tive authority needs to be “attacked”, “hindered” or 
“restrained” (paras. 108 and 139 of my reasons in 
Lafarge). Because the promotion of insurance does 
not go to the core of banking, it is obvious that in 
the present case, Alberta’s Insurance Act is not 
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partie du contenu essentiel des opérations bancaires, 
il est évident qu’en l’espèce, l’Insurance Act de l’Al-
berta ne touche pas d’une façon importante le contenu 
essentiel des opérations bancaires. Si la promotion 
d’assurance faisait partie de ce contenu essentiel, il 
faudrait entreprendre un examen plus approfondi, 
comme dans l’arrêt Lafarge (voir par. 139-141), 
afin de déterminer l’importance de cette atteinte. 
Par conséquent, la doctrine de l’exclusivité ne joue 
pas dans les circonstances et nous pouvons passer 
à l’étape ultime de l’examen du caractère opérant.


2.3 Le caractère opérant de la loi provinciale


124 Comme je l’ai indiqué précédemment, la doctrine 
de la prépondérance fédérale entre en jeu lorsqu’il y 
a un « conflit » entre une loi provinciale et une loi 
fédérale, et ce, seulement après qu’elles ont toutes 
deux été déclarées valides et que la loi provinciale 
a été jugée applicable. Le sens du mot « conflit », 
que les parties ont débattu, est assez clair en juris-
prudence. Le conflit devrait être considéré comme 
l’équivalent d’une « incompatibilité » entre les lois, 
et il y a généralement une incompatibilité lorsque 
la réalisation du but visé par le Parlement est entra-
vée ou déplacée, soit parce qu’il devient impossible 
de respecter les deux lois, soit par d’autres moyens, 
malgré la possibilité théorique de se conformer aux 
deux lois en même temps : voir Rothmans, Benson 
& Hedges Inc. c. Saskatchewan, [2005] 1 R.C.S. 
188, 2005 CSC 13, par. 11-14; Banque de Montréal 
c. Hall, p. 151-155; Law Society of British Columbia 
c. Mangat, [2001] 3 R.C.S. 113, 2001 CSC 67, par. 
52, où le juge Gonthier a d’abord écarté l’application 
de la doctrine de l’exclusivité des compétences dans 
le contexte de cette affaire parce que celle-ci « pour-
rait mener à une division de la réglementation et du 
contrôle de la profession juridique au Canada ». S’il 
existe un conflit ou une incompatibilité, la loi provin-
ciale sera inopérante dans la mesure de ce conflit ou 
de cette incompatibilité, et la loi fédérale prévaudra.


125 En l’espèce, il est clair qu’il n’y a aucun conflit 
explicite entre les régimes provincial et fédéral 
concernant la promotion d’assurance par les ban-
ques et que, à la lecture des dispositions légis-
latives en cause, le respect des deux régimes 
est possible et doit même être encouragé. Cela  


affecting in any important way the core of bank-
ing. If the promotion of insurance did go to the 
core of banking, a more in-depth analysis would 
have to be undertaken, as was done in Lafarge (see 
paras. 139-41), to determine the severity of the 
impact. Therefore, no immunity arises in the cir-
cumstances, and we can move on to the final con-
sideration of operability.


2.3 The Operability of the Provincial Law


 As noted above, the doctrine of paramountcy is 
triggered when there is “conflict” between a pro-
vincial law and a federal law, and this only after 
they have both been found valid and the provincial 
law found to be applicable. The meaning of “con-
flict” was disputed between the parties, but it is 
fairly clear in the jurisprudence. Conflict should be 
considered equivalent to “inconsistency” between 
the statutes, and inconsistency is generally present 
when Parliament’s legislative purpose has been frus-
trated or displaced, either by making it impossible 
to comply with both statutes or through some other 
means notwithstanding the theoretical possibility 
of complying with both statutes: see Rothmans, 
Benson & Hedges Inc. v. Saskatchewan, [2005] 
1 S.C.R. 188, 2005 SCC 13, at paras. 11-14; Bank 
of Montreal v. Hall, at pp. 151-55; Law Society of 
British Columbia v. Mangat, [2001] 3 S.C.R. 113, 
2001 SCC 67, at para. 52, where Gonthier J. first 
excluded the application of the immunity doctrine 
in the context of that case because it “might lead 
to a bifurcation of the regulation and control of the 
legal profession in Canada”. If there is conflict or 
inconsistency, the provincial law will be inoperable 
to the extent of the conflict or inconsistency, and 
the federal law will be paramount.


 In this case, it is clear that there is no express 
conflict between the provincial and federal schemes 
concerning the promotion of insurance by banks 
and that on the face of the relevant statutory provi-
sions involved, dual compliance with both schemes 
is possible and in fact is to be encouraged. This is 
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s’explique en grande partie par le fait que, plutôt que 
de constituer un code de réglementation exhaustif 
sur la capacité des banques de faire la promotion de 
types d’assurance autorisée, le régime fédéral est 
permissif et habilitant. Il n’y a effectivement pres-
que rien dans la Loi sur les banques ou dans les 
règlements qui traite de la manière dont cette pro-
motion doit être faite, ni de la façon dont elle doit 
être réglementée et régie. Les appelantes ont donc 
eu tort de prétendre que la présente affaire diffère 
profondément de la situation que l’on trouvait dans 
l’affaire 114957 Canada Ltée (Spraytech, Société 
d’arrosage) c. Hudson (Ville), [2001] 2 R.C.S. 241, 
2001 CSC 40, où l’on a conclu à l’absence de conflit 
parce que le régime fédéral en question était sim-
plement permissif et non exhaustif.


 Il n’y a pas non plus de conflit explicite ou « d’ap-
plication » entre l’interdiction fédérale, contenue 
au par. 416(2) de la Loi sur les banques, faite aux 
banques d’agir à titre d’« agents », et l’exigence pro-
vinciale, énoncée à l’art. 454 de l’Insurance Act, 
voulant que les banques qui font la promotion d’as-
surance soient titulaires d’un [TRADUCTION] « certi-
ficat restreint d’agent d’assurance ». Comme l’a fait 
observer le juge de première instance au par. 202, 
la loi fédérale ne donne aucune définition du terme 
« agent ». Cela suppose qu’on a dû vouloir attribuer 
à ce terme le sens restreint que lui donne la common 
law, soit celui d’une personne qui a le pouvoir d’en-
gager son mandant. Par contre, le terme « agent » 
figurant à l’al. 1(bb) de la loi provinciale a un sens 
beaucoup plus large et extensif, et englobe une per-
sonne qui se contente de [TRADUCTION] « sollici-
ter » de l’assurance ou d’en faire la promotion pour 
le compte d’un assureur, d’un assuré ou d’un assuré 
éventuel. Il est donc techniquement possible d’être 
un « agent » au sens de l’Insurance Act provinciale 
sans être un « agent » pour le besoin de l’applica-
tion de la Loi sur les banques fédérale.


 Finalement, il n’existe en l’espèce aucun élé-
ment de preuve établissant que l’application de la 
loi provinciale à la promotion par les banques de 
produits d’assurance autorisée entraverait l’inten-
tion qu’avait le Parlement en permettant à ces der-
nières de se livrer à cette activité. Rien n’indique 
que le Parlement a modifié la Loi sur les banques 


in large part due to the fact that the federal scheme 
is in fact permissive and empowering, rather than 
a complete regulatory code concerning the banks’ 
ability to promote authorized forms of insurance. 
There is in fact virtually nothing in the Bank Act or 
in the regulations about the conduct of such promo-
tion of insurance and how it is to be regulated and 
governed. The appellants were therefore in error 
to allege that this case is markedly different from 
the situation in 114957 Canada Ltée (Spraytech, 
Société d’arrosage) v. Hudson (Town), [2001] 2 
S.C.R. 241, 2001 SCC 40, where no conflict was 
found in light of the fact that the federal scheme 
in question was merely permissive and not exhaus-
tive.


126  Nor is there any express or “operational” conflict 
between the federal prohibition on banks acting 
as an “agent” at s. 416(2) of the Bank Act and the 
requirement in the provincial legislation that banks 
promoting insurance must hold a “restricted insur-
ance agent’s certificate” at s. 454 of the Insurance 
Act. As noted by the trial judge at para. 202, there 
is no definition of “agent” in the federal legislation. 
This implies that the narrow common-law meaning 
of “agent” as a person acting with the authority to 
bind his or her principal must have been intended. In 
contrast, the term “agent” in s. 1(bb) of the provin-
cial law has a much wider and expansive meaning 
and includes a person who merely “solicits” or pro-
motes insurance on behalf of an insurer, an insured 
or a potential insured. Thus, it is technically possi-
ble to be an “agent” for the purposes of compliance 
with the provincial Insurance Act, while not being 
an “agent” for the purposes of compliance with the 
federal Bank Act.


127  Finally, there is no evidence here that the appli-
cation of the provincial law to the banks’ promotion 
of authorized insurance products would frustrate 
Parliament’s legislative intent in allowing banks to 
engage in this activity. There is nothing to indicate 
that Parliament enacted the legislative amendments 
to the Bank Act with the intent that the promotion of 
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avec l’intention que la promotion de produits d’as-
surance autorisée soit soustraite à la réglementa-
tion provinciale. À vrai dire, le peu de preuve dont 
on dispose à l’égard de l’intention du Parlement en 
ce qui concerne l’applicabilité de la loi provinciale 
tend à étayer la conclusion contraire. La preuve 
révèle des cas précis dans lesquels des comités 
et des rapports parlementaires ont recommandé 
expressément que la promotion par les banques 
de produits d’assurance autorisée continue d’être 
assujettie aux régimes de réglementation provin-
ciaux valides (voir par. 80-82 des motifs du juge 
de première instance).


128 Dans l’ensemble, l’application de la loi provin-
ciale en l’espèce n’irait pas à l’encontre de l’inten-
tion qu’avait le Parlement en adoptant les modi-
fications apportées à la Loi sur les banques et à 
ses règlements, puisque ces modifications visaient 
à permettre aux banques de se livrer à la promo-
tion de produits d’assurance autorisée et à préciser 
les types de produits dont on pouvait valablement 
faire la promotion, et non à énoncer la manière 
précise dont la promotion d’assurance allait être 
régie et réglementée. À l’inverse, la loi provinciale 
vise à mettre en place un mécanisme de réglemen-
tation applicable à la promotion d’assurance, et 
non à exercer un contrôle sur les types d’assurance 
dont les banques peuvent faire la promotion, ou sur 
la mesure dans laquelle elles peuvent le faire, res-
pectant ainsi l’intégrité de l’objectif poursuivi par 
le Parlement. L’interaction entre les deux régimes 
législatifs est donc une affaire d’harmonie et de 
complémentarité plutôt que d’entrave ou de dépla-
cement de l’objectif législatif.


3. Conclusion


129 Pour tous les motifs qui précèdent, je suis d’avis 
de rejeter le pourvoi et de répondre par la négative 
aux questions constitutionnelles.


ANNEXE


Loi sur les banques, L.C. 1991, ch. 46


 409. (1) Sous réserve des autres dispositions de la 
présente loi, l’activité de la banque doit se rattacher aux 
opérations bancaires.


authorized insurance products should be immune 
from provincial regulation. In fact, what little evi-
dence there is concerning Parliament’s intent with 
respect to the applicability of provincial law tends 
to support the opposite conclusion. The evidence 
discloses specific instances of Parliamentary com-
mittees and reports explicitly recommending that 
the banks’ promotion of authorized insurance prod-
ucts continues to be subject to valid provincial reg-
ulatory regimes (see paras. 80-82 of trial reasons).


 Overall, the application of the provincial law in 
this case would not frustrate Parliament’s legisla-
tive intent in enacting the amendments to the Bank 
Act and the associated regulations, because the aim 
of those amendments was to permit the banks to 
engage in the promotion of authorized insurance 
products and to spell out the types of products 
which could be validly promoted, not to set out the 
precise manner in which the promotion of insur-
ance would be governed and regulated. Conversely, 
the aim of the provincial legislation is to provide a 
regulatory scheme for the promotion of insurance, 
but not to exercise any control over the kinds of 
insurance that banks may promote, or the extent 
to which they may do so, thereby maintaining the 
integrity of Parliament’s legislative purpose. The 
interaction between the two statutory schemes is 
therefore one of harmony and complementarity, 
rather than frustration or displacement of legisla-
tive purpose.


3. Conclusion


 For all of the foregoing reasons, I would dismiss 
the appeal and answer the constitutional questions 
in the negative.


APPENDIX


Bank Act, S.C. 1991, c. 46


 409. (1) Subject to this Act, a bank shall not engage 
in or carry on any business other than the business 
of banking and such business generally as appertains 
thereto.
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 (2) Sont notamment considérés comme des opéra-
tions bancaires :


a) la prestation de services financiers;


. . .


 416. (1) Il est interdit à la banque de se livrer au 
commerce de l’assurance, sauf dans la mesure permise 
par la présente loi ou les règlements.


 (2) Il est interdit à la banque d’agir au Canada à 
titre d’agent pour la souscription d’assurance et de louer 
ou fournir des locaux dans ses succursales au Canada à 
une personne se livrant au commerce de l’assurance.


. . .


 (4) Le présent article n’empêche toutefois pas la 
banque de faire souscrire par un emprunteur une assu-
rance à son profit, ni d’obtenir une assurance collective 
pour ses employés ou ceux des personnes morales dans 
lesquelles elle a un intérêt de groupe financier en vertu 
de l’article 468.


Règlement sur le commerce de l’assurance (ban-
ques et sociétés de portefeuille bancaires), 
DORS/92-330


 2. Les définitions qui suivent s’appliquent au pré-
sent règlement.


. . .


« assurance autorisée » Assurance de l’un des types 
suivants :


 a) assurance carte de crédit ou de paiement;


 b) assurance-invalidité de crédit;


 c) assurance-vie de crédit;


 d) assurance crédit en cas de perte d’emploi;


 e) assurance crédit pour stocks de véhicules;


 f ) assurance crédit des exportateurs;


 g) assurance hypothèque;


 h) assurance voyage.


Insurance Act, R.S.A. 2000, ch. I-3


[TRADUCTION]


1 Les définitions qui suivent s’appliquent à la présente 
loi.


. . .


 (2) For greater certainty, the business of banking 
includes


(a) providing any financial service;


. . .


 416. (1) A bank shall not undertake the business of 
insurance except to the extent permitted by this Act or 
the regulations.


 (2) A bank shall not act in Canada as agent for any 
person in the placing of insurance and shall not lease or 
provide space in any branch in Canada of the bank to 
any person engaged in the placing of insurance.


. . .


 (4) Nothing in this section precludes a bank from


(a) requiring insurance to be placed by a borrower 
for the security of the bank; or


(b) obtaining group insurance for its employees or 
the employees of any bodies corporate in which it has 
a substantial investment pursuant to section 468.


Insurance Business (Banks and Bank Holding 
Companies) Regulations SOR/92-330


 2. In these Regulations,


. . .


“authorized type of insurance” means:


 (a) credit or charge card-related insurance,


 (b) creditors’ disability insurance,


 (c) creditors’ life insurance,


 (d) creditors’ loss of employment insurance,


 (e) creditors’ vehicle inventory insurance,


 ( f ) export credit insurance,


 (g) mortgage insurance, or


 (h) travel insurance;


Insurance Act, R.S.A. 2000, c. I-3


1 In this Act,


. . .
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n) « institution de dépôt » Selon le cas,


(i) l’Alberta Treasury Branch, une banque, 
une caisse populaire, une société de prêt ou 
de fiducie . . .. . .


. . .


bb) « agent d’assurance » Personne qui, contre 
rémunération,


(i) sollicite de l’assurance pour le compte d’un 
assureur, d’un assuré ou d’un assuré éven-
tuel,


. . .


454(1) Le ministre peut délivrer un certificat restreint 
d’agent d’assurance aux entreprises suivantes :


 a) une institution de dépôt,


. . .


(2) Un certificat restreint d’agent d’assurance autorise 
son titulaire et ses employés d’agir ou d’offrir d’agir, 
sous réserve des conditions et restrictions réglemen-
taires, comme agent d’assurance relativement aux 
catégories ou aux types d’assurance précisés par le  
ministre.


468(1) Le ministre peut refuser de délivrer un certificat 
si les exigences prévues par la présente loi et la régle-
mentation relatives au certificat ne sont pas respectées.


. . .


482 Il peut être interjeté appel, conformément au 
règlement, d’une décision du ministre rendue en vertu 
de la présente partie de refuser de délivrer, de renouve-
ler ou de rétablir un certificat, d’assortir un certificat de 
conditions ou modalités, de révoquer ou de suspendre 
un certificat ou d’imposer une sanction à un titulaire ou 
un ancien titulaire d’un certificat.


Insurance Agents and Adjusters Regulation, A.R. 
122/2001


[TRADUCTION]


[Information fournie par le consommateur]


12(1) Il est interdit au titulaire d’un certificat res-
treint


 (n) “deposit-taking institution” means


(i) Alberta Treasury Branches or a bank, credit 
union, loan corporation or trust corpora-
tion . . .


. . .


(bb) “insurance agent” means a person who, for 
compensation,


(i) solicits insurance on behalf of an insurer, 
insured or potential insured,


. . .


454(1) The Minister may issue a restricted insurance 
agent’s certificate of authority to a business


(a) that is a deposit-taking institution . . .


. . .


(2) A restricted insurance agent’s certificate of author-
ity authorizes the holder and the holder’s employees to 
act or offer to act, subject to prescribed conditions and 
restrictions, as an insurance agent in respect of classes 
or types of insurance specified by the Minister.


468(1) The Minister may refuse to issue an applicant’s 
new certificate of authority if the requirements of this 
Act and the regulations relating to the certificate have 
not been met.


. . .


482 A decision of the Minister under this Part to refuse 
to issue, renew or reinstate a certificate of authority, to 
impose terms and conditions on a certificate of author-
ity, to revoke or suspend a certificate of authority or to 
impose a penalty on the holder or former holder of a 
certificate of authority may be appealed in accordance 
with the regulations.


Insurance Agents and Adjusters Regulation, A.R. 
122/2001


[Information provided by consumer]


12(1) The holder of a restricted certificate
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a) d’utiliser des renseignements personnels four-
nis par une personne qui achète une assurance, 
si ce n’est pour les besoins auxquels les rensei-
gnements sont fournis et si la personne signe un 
consentement conforme aux exigences du para-
graphe (2);


b) de communiquer les renseignements visés à 
l’alinéa (a) à un tiers qui n’est pas son employé à 
moins que la personne qui achète une assurance 
ne signe un consentement conforme aux exigen-
ces du paragraphe (3).


. . .


[Demande d’assurance]


14(1) Le titulaire d’un certificat restreint qui négocie 
ou conclut avec une personne un contrat d’assurance-
crédit en même temps que celle-ci négocie ou conclut 
un contrat de crédit lui fait remplir une demande dis-
tincte pour la couverture d’assurance.


(2) Le titulaire d’un certificat restreint fournit sur 
demande à la personne qui présente une demande d’as-
surance une copie de cette demande d’assurance.


[Information et notification]


15(1) Au moment où une personne présente une 
demande d’assurance, le titulaire d’un certificat res-
treint


a) lui fournit


(i) un résumé des modalités de l’assurance 
proposée, y compris les limites et les res-
trictions;


(ii) un résumé des modalités régissant l’entrée 
en vigueur et la cessation de l’assurance et 
la procédure à suivre pour présenter une 
demande d’indemnité;


b) notifie à la personne qui achète une assurance 
que la police lui sera envoyée ou, dans le cas 
d’une assurance collective, qu’un certificat lui 
sera envoyé.


(2) Au moment d’une demande d’assurance, le titu-
laire d’un certificat restreint qui fait la promotion de 
l’assurance-crédit


a) fournit à la personne qui achète une assurance


(a) may not use personal information given by a 
person buying insurance unless it is used for 
the purpose for which it is given and the person 
signs a consent that meets the requirements of 
subsection (2), and


(b) may not release the information described in 
clause (a) to someone who is not an employee of 
the holder unless the person signs a consent that 
meets the requirements of subsection (3).


. . .


[Insurance application]


14(1) When a holder of a restricted certificate nego-
tiates or enters into a transaction with a person for 
credit-related insurance at the same time as a credit 
arrangement is being negotiated or entered into with 
the person, the holder must provide the person with a 
separate application for the insurance coverage.


(2) A holder of a restricted certificate must, on request, 
provide a person making an application for insurance 
with a copy of the completed insurance application.


[Disclosure]


15(1) A holder of a restricted certificate, at the time 
the person applies for insurance coverage, must


(a) provide to a person buying insurance


(i) a summary of the terms, including limi-
tations and restrictions, of the insurance 
offered, and


(ii) a summary of the circumstances under 
which the insurance commences or ter-
minates and the procedures to follow in 
making a claim,


and


(b) notify a person buying insurance that the policy 
will be sent to the person, or in the case of a 
contract of group insurance, a certificate will be 
sent to the person.


(2) A holder of a restricted certificate who is market-
ing credit-related insurance, at the time of application 
for insurance coverage


(a) must provide to a person buying insurance
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(i) une déclaration faisant état du droit de 
celle-ci de résilier le contrat d’assurance et 
d’obtenir le remboursement intégral de la 
prime conformément à l’article 18,


(ii) une déclaration indiquant, si tel est le cas, 
que la durée de l’assurance est plus courte 
que la période d’amortissement de tout prêt 
connexe, ou que le montant de l’assurance 
est inférieur à l’endettement,


b) informe la personne qui achète une assurance 
qu’elle peut communiquer avec l’assureur pour 
obtenir plus de renseignements ou des précisions 
et lui fournit le nom de l’assureur, en indiquant 
la façon de communiquer avec ce dernier.


(3)�  L’assureur dont le titulaire d’un certificat restreint 
offre les produits d’assurance s’assure que les procédu-
res permettant de satisfaire aux exigences du présent 
article sont en place.


(4)�  Le titulaire d’un certificat restreint qui reçoit d’un 
assureur, directement ou indirectement, une rémunéra-
tion, un paiement incitatif ou un avantage pour la vente 
d’assurance doit informer de ce fait toute personne qui 
envisage l’achat d’une assurance auprès de lui.


[Offres de prêt]


16(1)� Lorsqu’il offre de consentir un prêt à une per-
sonne ou de prendre des arrangements en vue de lui 
obtenir un prêt, le titulaire d’un certificat restreint ne 
peut, avant que le prêt soit accordé, dire à cette per-
sonne qu’elle doit acheter une assurance ni exiger 
qu’elle achète une assurance.


(2)�  Malgré le paragraphe (1), lorsqu’il offre de consen-
tir un prêt à une personne, ou de prendre des arrange-
ments en vue de lui obtenir un prêt, le titulaire d’un 
certificat restreint peut dire à cette personne qu’elle doit 
acheter une assurance, ou exiger que cette personne 
achète une assurance, si cette assurance vise à protéger 
le prêteur contre le défaut de l’emprunteur et est offerte 
par un assureur autorisé à faire affaires en Alberta.


(3)�  Pour l’application du paragraphe (2), le titulaire 
d’un certificat restreint ne peut dire à la personne qu’elle 
doit acheter une assurance, ni exiger qu’elle achète une 
assurance, auprès de lui ou auprès d’un assureur ou d’un 
agent d’assurance qu’il désigne.


[Attestation de la communication de l’information]


17 Le titulaire d’un certificat restreint s’assure


(i) a statement that sets out the right to rescind 
the insurance contract and obtain a full 
refund of the premium pursuant to section 
18, and


(ii) a statement that the duration of the insur-
ance is less than the term of the amortiza-
tion period of any related loan, or that the 
amount of the insurance is less than the 
indebtedness, if that is the case,


and


(b) must inform a person buying insurance that the 
person may contact the insurer for further infor-
mation or clarification, the name of the insurer 
that is providing the insurance and how that 
insurer may be contacted.


(3)�  The insurer on behalf of which the holder of the 
restricted certificate is marketing insurance must ensure 
that procedures are in place to effect the requirements 
of this section.


(4)�  Where a holder of a restricted certificate receives 
any compensation, inducement or benefit from an 
insurer, directly or indirectly, for selling insurance, 
the holder of a restricted certificate must disclose that 
fact to any person who is considering buying insurance 
from that holder.


[Loan offers]


16(1)� A holder of a restricted certificate may not, 
when offering to make a loan to, or arrange a loan for, 
a person, inform the person that the person must, or 
require the person to, purchase insurance before the 
loan can be made.


(2)�  Despite subsection (1), a holder of a restricted cer-
tificate may, when offering to make a loan to, or arrange 
a loan for, a person, inform the person that the person 
must, or require the person to, purchase insurance if the 
insurance is to protect the lender against default of the 
borrower and the insurance is from an insurer licensed 
to do business in Alberta.


(3)�  For the purpose of subsection (2), a holder of a 
restricted certificate may not inform the person that the 
person must, or require the person to, purchase insur-
ance from the holder or an insurer or insurance agent, 
specified by the holder.


[Information certificate]


17 A holder of a restricted certificate must
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a) que les acheteurs ou les acheteurs éventuels 
d’une assurance sont informés qu’ils achètent 
ou envisagent d’acheter une assurance d’un 
assureur et non du titulaire;


b) que l’acheteur d’une assurance obtient, dans les 
trente (30) jours de l’entrée en vigueur de l’as-
surance, les documents attestant la couverture 
d’assurance et faisant état des renseignements 
dont la communication est exigée à l’alinéa a)  
et à l’alinéa 15(1)b).


[Droit de résiliation]


18(1) La personne qui achète une assurance-vie par 
l’entremise du titulaire d’un certificat restreint peut 
résilier le contrat d’assurance dans les dix (10) jours 
— ou dans la période plus longue prévue dans la police 
ou le certificat — après avoir reçu les documents visés 
à l’article 17.


(2) La personne qui résilie le contrat d’assurance confor-
mément au paragraphe (1) a droit au remboursement 
intégral de la prime versée pour cette assurance.


 Pourvoi rejeté avec dépens.


 Procureurs des appelantes : Blake, Cassels & 
Graydon, Toronto.


 Procureur de l’intimée : Procureur général de 
l’Alberta, Edmonton.


 Procureur de l’intervenant le procureur géné-
ral du Canada : Procureur général du Canada, 
Toronto.


 Procureur de l’intervenant le procureur géné-
ral de l’Ontario : Procureur général de l’Ontario, 
Toronto.


 Procureur de l’intervenant le procureur général 
du Québec : Procureur général du Québec, Sainte-
Foy.


 Procureur de l’intervenant le procureur géné-
ral du Nouveau-Brunswick : Procureur général du 
Nouveau-Brunswick, Fredericton.


 Procureur de l’intervenant le procureur général 
de la Colombie-Britannique : Procureur général 
de la Colombie-Britannique, Victoria.


(a) ensure that purchasers or potential purchasers of 
insurance are informed that they are contract-
ing or considering contracting with an insurer 
and not with the holder, and


(b) ensure that written documentation is provided to 
the purchaser of insurance evidencing the insur-
ance and setting out the information required to 
be disclosed by clause (a) and section 15(1)(b) 
within 30 days of the insurance coming into 
force.


[Right of rescission]


18(1) A person who buys life insurance through the 
holder of a restricted certificate has 10 days, or any 
longer period specified in the policy or certificate, after 
receiving the written documentation referred to in sec-
tion 17 to rescind the insurance.


(2) A person who rescinds insurance in accordance with 
subsection (1) is entitled to receive from the insurer a 
refund of the whole premium that has been paid.


 Appeal dismissed with costs.


 Solicitors for the appellants: Blake, Cassels & 
Graydon, Toronto.


 Solicitor for the respondent: Attorney General 
of Alberta, Edmonton.


 Solicitor for the intervener the Attorney General 
of Canada: Attorney General of Canada, Toronto.


 Solicitor for the intervener the Attorney General 
of Ontario: Attorney General of Ontario, Toronto.


 Solicitor for the intervener the Attorney General 
of Quebec: Attorney General of Quebec, Sainte-
Foy.


 Solicitor for the intervener the Attorney General 
of New Brunswick: Attorney General of New 
Brunswick, Fredericton.


 Solicitor for the intervener the Attorney General 
of British Columbia: Attorney General of British 
Columbia, Victoria.
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 Procureur de l’intervenant le procureur géné-
ral de la Saskatchewan : Procureur général de la 
Saskatchewan, Regina.


 Procureurs de l’intervenante Alberta Insurance 
Council : Emery Jamieson, Edmonton.


 Procureurs de l’intervenante l’Association des 
conseillers en finance du Canada : Heenan Blaikie, 
Toronto.


 Procureurs des intervenantes Compagnie 
d’Assurance-Vie AIG du Canada et autres : Lax 
O’Sullivan Scott, Toronto.


 Solicitor for the intervener the Attorney 
General for Saskatchewan: Attorney General for 
Saskatchewan, Regina.


 Solicitors for the intervener the Alberta 
Insurance Council: Emery Jamieson, Edmonton.


 Solicitors for the intervener the Financial 
Advisors Association of Canada: Heenan Blaikie, 
Toronto.


 Solicitors for the interveners AIG Life Insurance 
Company of Canada et al.: Lax O’Sullivan Scott, 
Toronto.
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Chapter 3


DIVISION OF LEGISLATIVE
POWER IN CANADA


01 CONSTITUTION ACT
02 JURISPRUDENCE


Canada has a federal constitution that assigns legislative power
over bankruptcy and insolvency, including the power to prevent it,
to the Parliament of Canada.


01 CONSTITUTION ACT


There are two key sections in The Constitution Act, 1867 (the former
British North America Act) respecting the division of legislative power.


On the provincial side, s. 92 provides that the legislatures of each province
may exclusivelY !lake laws in relation to matters coming within 


enumerated classes (emphasis added). The 13th class is "Property and Civil
Rights in the Province . The concluding and 16th class is "Generally all
Matters of a merely local or private Nature in the Province . The whole area of
provincial legislation is contained in the sixteen classes of subjects enumerated
in s. 92.


Section 91 governs federal jurisdiction. It opens with a declaratory
statement, followed by enumerated classes of powers. The introductory


, statement , sometimes referred to as "POGG" , provides


, "


It shall be lawful for
(the Parliament of Canada) to make laws for the Peace, Order and Good
Government of Canada, in relation to all Matters not coming within the
Classes of Subjects by this Act assigned exclusively to the Legislatures of the
Provinces . The section continues


, "


and for greater Certainty, but not so as to
restrict the Generality of the foregoing Terms of this Section, it is hereby
declared that (notwithstanding anything in this Act) the exclusive Legislative
Authority of the Parliament of Canada extends to all Matters coming within
the Classes of Subjects next hereinafter enumerated" Four of the 29
enumerated classes of subjects, illustrating but not restricting the scope of


30 & 31 Vict. , c. 3.
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POGG" 2 include the 2nd


, "


The Regulation of Trade and Commerce ; the
19th


, "


Interest" ; the 21st


, "


Bankruptcy and Insolvency ; and the 27th


, "


The
Criminal Law, except the Constitution of Courts of Criminal Jurisdiction, but
including the Procedure in Criminal Matters . The 29th and final class is


Such Classes of Subjects as are expressly excepted in the Enumeration of the
Classes of Subjects by this Act assigned exclusively to the Legislatures of the
Provinces


" .


As a result of s. 91 granting exclusive legislative authority over the
enumerated classes of subjects to the Parliament of Canada, those classes are
beyond the legislative competence of the Provinces. This is so, even if the
Parliament of Canada were to have enacted no relevant legislation within its
jurisdiction; in such circumstances, the Provinces could not fill the vacuum.
This is made clear by the concluding words of the section , which are that "any
Matter coming within any of the Classes of Subjects enumerated in this
Section shall not be deemed to come within the Class of Matters of a local or
private Nature comprised in the Enumeration of the Classes of Subjects by this
Act assigned exclusively to the Legislatures of the Provinces


Since the Parliament of Canada has exclusive legislative power over
bankruptcy and insolvency, it also, incidentally, may deal with matters that
otherwise would fall within the legislative power of the provincial legislatures.


While provincial legislatures do not possess legislative authority over
bankruptcy and insolvency and cannot pass valid laws in this field, even in the
absence of federal legislation, they can, however, enact valid legislation having
effect in the field of bankruptcy and insolvency, provided the legislation deals
primarily vyith matters outside this field and included in the classes of subjects
enumerated in s. 92.


Federal legislation that strictly relates to the subjects enumerated in s. 91 is
of paramount authority, even though it may trench upon matters assigned to
the provincial legislatures by s. 92.


02 JURISPRUDENCE


The process of constitutional interpretation in this country is complex and
rich in history. Bankruptcy and insolvency power has generally been broadly
interpreted in favour of the Parliament of Canada, although, at times, there
have been subtle distinctions made under the jurisprudence. Other classes of
subjects or powers relating to bankruptcy and insolvency, such as "POGG"
and "Property and Civil rights in the Province , have been more diffcult 
interpret because of their greater generality and scope.


Bora Laskin Canadian Constitutional Law: Cases, Text and Notes on Distribution of
Legislative Power 3rd ed. (Toronto: Carswell, 1966), at p. 4.
See, for example Ontario Attorney General) v. Barfried Enterprises Ltd. (1963), 42 D.
(2d) 137 (S.
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Insolvency law -- Legislation -- Companies' Creditors Arrangement Act -- The various motions for
relief brought by the moving parties, claimants in three unresolved product liability claims, were all
dismissed -- The claimants were in essence attempting to vary or set aside the Claims Resolution
Order, which the courts were loathe to do -- An informal protocol had previously been established
to deal with the cross-border CCAA proceeding, and the court intended to follow that practice.


Insolvency law -- Practice -- Proceedings in bankruptcy -- Orders -- Assisting foreign court -- The
various motions for relief brought by the moving parties, claimants in three unresolved product
liability claims, were all dismissed -- The claimants were in essence attempting to vary or set aside
the Claims Resolution Order, which the courts were loathe to do -- An informal protocol had
previously been established to deal with the cross-border CCAA proceeding, and the court intended
to follow that practice.


In this proceeding under the Companies' Creditors Arrangement Act, the applicants had commenced
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ancillary proceedings in the U.S., and sought relief under the CCAA as a means of globally
resolving a large number of product liability claims -- Thirty of those claims were settled, but the
moving parties, claimants in three unresolved claims now brought several motions seeking various
forms of relief, including an order providing for joint hearings before Canadian and U.S. courts, and
the development of a cross-border protocol, etc. -- HELD: The motions were dismissed -- What the
claimants were in essence attempting to do was to vary or set aside the Claims Resolution Order,
which the courts were loathe to do -- It was premature to bring a motion before the court at this
stage to contest provisions of a Plan not fully developed -- There was no basis on which to conclude
that the product liability claims against the third parties were deemed to have been accepted -- It
was premature and unconstructive to order further and better notices of objection at this time -- An
informal protocol had been established with the consent of all parties, and the court intended to
follow the same practice.


Statutes, Regulations and Rules Cited:


Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36


Counsel:


Fred Myers, David Bish, for the Applicants, Muscletech Research and Development Inc. et al.


Natasha MacParland, Jay Swartz, for the Monitor, RSM Richter Inc.


Justin Fogarty, Fraser Hughes, Chris Robertson, for Ishman, McLaughlin and Jaramillo Claimants.


Jeff Carhart, for the Ad Hoc Tort Claimants Committee.


Sara J. Erskine for Ward et al.


Alan Mark, Suzanne Wood, for Iovate Companies and Paul Gardiner.


A. Kauffman, for GNC Oldco Inc.


Tony Kurian, for HVL Incorporated.


Steven Golick, for Zurich Insurance Company.


ENDORSEMENT


1 J.D. GROUND J.:-- This is a somewhat unique proceeding under the Companies' Creditors
Arrangement Act, R.S.C. (1985) c. C-36 as amended ("CCAA"). The Applicants have also
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commenced ancillary proceedings under Chapter 15 of the U.S. Bankruptcy Code and are now
before the United States District Court for the Southern District of New York ("U.S. Court"). All of
the assets of the Applicants have been disposed of and no proceeds of such disposition remain in the
estate. The Applicants no longer carry on business and have no employees. The Applicants sought
relief under the CCAA principally as a means of achieving a global resolution of the large number
of product liability and other lawsuits commenced by numerous claimants against the Applicants
and others (the "Third Parties") in the United States. In addition to the Applicants, the Third Parties,
which include affiliated and non-affiliated parties, were named as defendants or otherwise involved
in some 33 Product Liability Actions. The liability of the Third Parties in the Product Liability
Actions is linked to the liability of the Applicants, as the Product Liability Actions relate to products
formerly sold by the Applicants.


2 Certain of the Third Parties have agreed to provide funding for settlement of the Product
Liability Actions and an ad hoc committee of tort claimants (the "Committee") has been formed to
represent the Plaintiffs in such Products Liability Actions (the "Claimants"). Through its
participation in a court-ordered mediation (the "Mediation Process") that included the Applicants
and the Third Parties, the Committee played a fundamental role in the settlement of 30 of the 33
Product Liability Actions being the Product Liability Claims of all of those Product Liability
Claimants represented in the Mediation Process by the Committee.


3 The Moving Parties in the motions now before this court, being the Claimants in the three
Product Liability Actions which have not been settled (the "Objecting Claimants"), elected not to be
represented by the Committee in the Mediation Process and mediated their cases individually. Such
mediations were not successful and the Product Liability Actions of the Moving Parties remain
unresolved.


4 Pursuant to a Call for a Claims Order issued by this court on March 3, 2006, and approved by
the U.S. court on March 22, 2006, each of the Objecting Claimants filed Proofs of Claim providing
details of their claims against the Applicants and Third Parties. The Call for Claims Order did not
contain a process to resolve the Claims and Product Liability Claims. Accordingly, the Applicants
engaged in a process of extensive discussions and negotiations. With the input of various key
players, including the Committee, the Applicants established a claims resolution process (the
"Claims Resolution Process"). The Committee negotiated numerous protections in the Claims
Resolution Process for the benefit of its members and consented to the Claims Resolution Order
issued by this court on August 1, 2006, and approved by the U.S. court on August 11, 2006.


5 The Claims Resolution Order appoints the Honourable Edward Saunders as Claims Officer.
The Claims Resolution Order also sets out the Claims Resolution Process including the delivery of a
Notice of Objection to Claimants for any claims not accepted by the Monitor, the provision for a
Notice of Dispute to be delivered by the Claimants who do not accept the objection of the Monitor,
the holding of a hearing by the Claims Officer to resolve Disputed Claims and an appeal therefrom
to this court. The definition of "Product Liability Claims" in the Claims Resolution Order provides
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in part:


"Product Liability Claim" means any right or claim, including any action,
proceeding or class action in respect of any such right or claim, other than a
Claim, Related Claim or an Excluded Claim, of any Person which alleges, arises
out of or is in any way related to wrongful death or personal injury (whether
physical, economic, emotional or otherwise), whether or not asserted and
however acquired, against any of the Subject Parties arising from, based on or in
connection with the development, advertising and marketing, and sale of health
supplements, weight-loss and sports nutrition or other products by the Applicants
of any of them.


...


Nature of the Motions


6 The motions now before this court emanate from Notices of Motion originally returnable
August 22, 2006 seeking:


1. An Order providing for joint hearings before Canadian and U.S. Courts
and the establishment of a cross-border insolvency protocol in this CCAA
proceeding, to determine the application or conflict of Canadian and U.S.
law in respect of the relief requested herein.


2. An Order amending the June 8, 2006 Claims Resolution Claim to remove
any portions that purport to determine the liabilities of third party
non-debtors who have not properly applied for CCAA relief.


...


3. An Order requiring the Monitor and the Applicants herein,


(a) to provide an investigator, funded by the Claimants (the
"Investigator"), with access to all books and records relied upon by
the Monitor in preparing its Sixth Report, including all documents
listed at Appendix "2" to that report;


(b) to provide the Investigator with copies of or access to documents
relevant to the investigation of the impugned transactions as the
Investigator may request, and


(c) providing that the Investigator shall report back to this Honourable
Court as to its findings, and a Notice of Motion returnable
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September 29, 2006 seeking.


4. An Order finding that the Notices of Objection sent by the
Monitor/Applicants do not properly object to the Claimants' claims against
non-debtor third parties;


5. An Order that the Claimants' Product Liability Claims against non-debtor
third parties are deemed to be accepted by the Applicants pursuant to
paragraph 14 of the Claims Resolution Order;


6. In the alternative, an Order that the Monitor, on behalf of the Applicants,
provide further and better Notices of Objection properly objecting to
claims against non-debtor third parties so that the Claimants may know the
case they are to meet and may respond appropriately.


Analysis


para7] With respect to the relief sought relating to Claims against Third Parties, the position of the
Objecting Claimants appears to be that this court lacks jurisdiction to make any order affecting
claims against third parties who are not applicants in a CCAA proceeding. I do not agree. In the
case at bar, the whole plan of compromise which is being funded by Third Parties will not proceed
unless the plan provides for a resolution of all claims against the Applicants and Third Parties
arising out of "the development, advertising and marketing, and sale of health supplements, weight
loss and sports nutrition or other products by the Applicants or any of them" as part of a global
resolution of the litigation commenced in the United States. In his Endorsement of January 18,
2006, Farley J. stated:


"the Product Liability system vis-à-vis the Non-Applicants appears to be in
essence derivative of claims against the Applicants and it would neither be
logical nor practical/functional to have that Product Liability litigation not be
dealt with on an all encompassing basis."


8 Moreover, it is not uncommon in CCAA proceedings, in the context of a plan of compromise
and arrangement, to compromise claims against the Applicants and other parties against whom such
claims or related claims are made. In addition, the Claims Resolution Order, which was not
appealed, clearly defines Product Liability Claims to include claims against Third Parties and all of
the Objecting Claimants did file Proofs Of Claim settling out in detail their claims against numerous
Third Parties.


9 It is also, in my view, significant that the claims of certain of the Third Parties who are funding
the proposed settlement have against the Applicants under various indemnity provisions will be
compromised by the ultimate Plan to be put forward to this court. That alone, in my view, would be
a sufficient basis to include in the Plan, the settlement of claims against such Third Parties. The
CCAA does not prohibit the inclusion in a Plan of the settlement of claims against Third Parties. In
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Re Canadian Airlines Corp. (2000) 20 C.B.R. (4th) 1, Paperney J. stated at p. 92:


While it is true that section 5.2 of the CCAA does not authorize a release of
claims against third parties other than directors, it does not prohibit such releases
either. The amended terms of the release will not prevent claims from which the
CCAA expressly prohibits release.


10 I do not regard the motions before this court with respect to claims against Third Parties as
being made pursuant to paragraph 37 of the Claims Resolution Order which provides that a party
may move before this court "to seek advice and directions or such other relief in respect of this
Order and the Claims Resolution Process." The relief sought by the Objecting Creditors with
respect to claims against Third Parties is an attack upon the substance of the Claims Resolution
Order and of the whole structure of this CCAA proceeding which is to resolve claims against the
Applicants and against Third Parties as part of a global settlement of the litigation in the United
States arising out of the distribution and sale of the offending products by the Applicants. What the
Objecting Claimants are, in essence, attempting to do is to vary or set aside the Claims Resolution
Order. The courts have been loathe to vary or set aside an order unless it is established that there
was:


(a) fraud in obtaining the order in question;
(b) a fundamental change in circumstances since the granting of the order making


the order no longer appropriate;
(c) an overriding lack of fairness; or
(d) the discovery of additional evidence between the original hearing and the time


when a review is sought that was not known at the time of the original hearing
and the time when a review is sought that was not known at the time of the
original hearing and that could have led to a different result.


None of such circumstances can be established in the case at bar.


11 In any event, it must be remembered that the Claims of the Objecting Claimants are at this
stage unliquidated contingent claims which may in the course of the hearings by the Claims Officer,
or on appeal to this court, be found to be without merit or of no or nominal value. It also appears to
me that, to challenge the inclusion of a settlement of all or some claims against Third Parties as part
of a Plan of compromise and arrangement, should be dealt with at the sanction hearing when the
Plan is brought forward for court approval and that it is premature to bring a motion before this
court at this stage to contest provisions of a Plan not yet fully developed.


12 The Objecting Claimants also seek an order of this court that their claims against Third Parties
are deemed to be accepted pursuant to paragraph 14 of the Claims Resolution Order. Section 14 of
the Claims Resolution Order provides in part as follows:
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This Court Orders that, subject to further order of this Court, in respect of
any Claim or Product Liability Claim set out in a Proof of Claim for which a
Notice of Objection has not been sent by the Monitor in accordance with
paragraph 12(b) above on or before 5:00 p.m. (Eastern Standard Time) on
August 11, 2006, such Claim or Product Liability Claim is and shall be deemed
to be accepted by the Applicants.


13 The submission of the Objecting Claimants appears to be based on the fact that, at least in one
case, the Notice of Objection appears to be an objection solely on behalf of the Applicants in that
Exhibit 1 to the Notice states "the Applicants hereby object to each and all of the Ishman Plaintiffs'
allegations and claims." The Objecting Claimants also point out that none of the Notices of
Objection provide particulars of the objections to the Objecting Claimants' direct claims against
third parties. I have some difficulty with this submission. The structure of the Claims Resolution
Order is that a claimant files a single Proof of Claim setting out its Claims or Product Liability
Claims and that if the Applicants dispute the validity or quantum of any Claim or Product Liability
Claim, they shall instruct the Monitor to send a single Notice of Objection to the Claimant.
Paragraph 12 of the Claims Resolution Order states that the Applicants, with the assistance of the
Monitor, may "dispute the validity and/or quantum or in whole on in part of a Claims or a Product
Liability Claim as set out in a Proof of Claim." The Notices of Objection filed with the court do, in
my view, make reference to certain Product Liability Claims against Third Parties and, in some
cases, in detail. More importantly, the Notices of Objection clearly state that the Applicants, with
the assistance of the Monitor, have reviewed the Proof of Claim and have valued the amount
claimed at zero dollars for voting purposes and zero dollars for distribution purposes. I fail to
understand how anyone could read the Notices of Objection as not applying to Product Liability
Claims against Third Parties as set out in the Proof of Claim. The Objecting Claimants must have
read the Notices of Objection that way initially as their Dispute Notices all appear to refer to all
claims contained in their Proofs of Claim. Accordingly, I find no basis on which to conclude that
the Product Liability Claims against the Third Parties are deemed to have been accepted.


14 The Objecting Claimants seek, in the alternative, an order that the Monitor provide further and
better Notices of Objection with respect to the claims against the Third Parties so that the Objecting
Claimants may know the case they have to meet and may respond appropriately. I have some
difficulty with this position. In the context of the Claims Resolution Process, I view the Objecting
Claimants as analogous to plaintiffs and it is the Applicants who need to know the case they have to
meet. The Proofs of Claim set out in detail the nature of the claims of the Objecting Claimants
against the Applicants and Third Parties and, to the extent that the Notices of Objection do not fully
set out in detail the basis of the objection with respect to each particular claim, it appears to me that
this is a procedural matter, which should be dealt with by the Claims Officer and then, if the
Objecting Claimants remain dissatisfied, be appealed to this court. Section 25 of the Claims
Resolution Order provides:


This Court Orders that, subject to paragraph 29 hereof, the Claims Officer
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shall determine the manner, if any, in which evidence may be brought before him
by the parties, as well as any other procedural or evidentiary matters that may
arise in respect of the hearing of a Disputed Claim, including, without limitation,
the production of documentation by any of the parties involved in the hearing of
a Disputed Claim.


15 In fact, with respect to the medical causation issue which is the first issue to be determined by
the Claims Officer, the Claims Officer has already held a scheduling hearing and has directed that
by no later than August 16, 2006, all parties will file and serve all experts reports and will-say
statements for all non-expert witnesses as well as comprehensive memoranda of fact of law in
respect of the medical causation issues. To the extent that the Objecting Claimants appear to have
some concerns as to natural justice, due process and fairness, in spite of the earlier decision of Judge
Rakoff with respect to the Claims Resolution Order and the consequent amendments made to such
Order, in my view, any such concerns are adequately addressed by the rulings made by the Claims
Officer with respect to the hearing of the medical causation issue. I would expect that the Claims
Officer would make similar rulings with respect to the other issues to be determined by him.


16 In addition, as I understand it, all three actions commenced by the Objecting Claimants in the
United States were ready for trial at the time that the CCAA proceedings commenced and I would
have thought, as a result, that the Objecting Claimants are well aware of the defences being raised
by the Applicants and the Third Parties to their claims and as to the positions they are taking with
respect to all of the claims.


17 Accordingly, it appears to me to be premature and unproductive to order further and better
Notices of Objection at this time.


18 The motion seeking an order requiring the Monitor and the Applicants to provide an
Investigator selected by the Objecting Claimants relates to transactions referred to by the Monitor in
preparing its Sixth Report which dealt with certain transactions entered into by the Applicants with
related parties prior to the institution of these CCAA proceedings. The Objecting Creditors also
seek to have the Investigator provided with copies of, or access to, all documents relevant to an
investigation of the impugned transactions as the Investigator may request. It appears from the
evidence before this court that the Applicants prepared for the Monitor a two-volume report (the
"Corporate Transactions Report") setting out in extensive detail the negotiation, documentation and
implementation of the impugned transactions. Subsequently by order of this court dated February 6,
2006, the Monitor was directed to review the Corporate Transactions Report and prepare its own
report to provide sufficient information to allow creditors to make an informed decision on any plan
advanced by the Applicants. This review was incorporated in the Monitor's Sixth Report filed with
this court and the U.S. court on March 31, 2006. In preparing its Sixth Report, the Monitor had the
full cooperation of, and full access to the documents of, the Iovate Companies and Mr. Gardiner, the
principal of the Iovate Companies. No stakeholder has made any formal allegation that the review
conducted by the Monitor was flawed or incomplete in any way. The Monitor has also, pursuant to
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further requests, provided documentation and additional information to stakeholders on several
occasions, subject in certain instances to the execution of confidentiality agreements particularly
with respect to commercially sensitive information of the Applicants and the Iovate Companies
which are Third Parties in this proceeding. There is no evidence before this court that the Monitor
has, at any time, refused to provide information or to provide access to documents other than in
response to a further request from the Objecting Claimants made shortly before the return date of
these motions, which request is still under consideration by the Monitor. The Sixth Report is, in the
opinion of the Respondents, including the Committee, a comprehensive, thorough, detailed and
impartial report on the impugned transactions and I fail to see any utility in appointing another
person to duplicate the work of the Monitor in reviewing the impugned transactions where there has
been no allegation of any deficiency, incompleteness or error in the Sixth Report of the Monitor.


19 I also fail to see how a further report of an Investigator duplicating the Monitor's work would
be of any assistance to the Objecting Claimants in making a decision as to whether to support any
Plan that may be presented to this court. The alternative to acceptance of a Plan is, of course, the
bankruptcy of the Applicants and I would have thought that, equipped with the Corporate
Transactions Report and the Sixth Report of the Monitor, the Objecting Claimants would have more
than enough information to consider whether they wish to attempt to defeat any Plan and take their
chances on the availability of relief in bankruptcy.


20 In any event, it is my understanding that, at the request of the Committee, any oppression
claims or claims as to reviewable transactions have been excluded from the Claims Resolution
Process.


21 The final relief sought in the motions before this court is for an Order providing for joint
hearings before this court and the U.S. court and the establishment of a cross-border protocol in this
proceeding to determine the application of Canadian and U.S. law or evidentiary rulings in respect
of the determination of the liability of Third Parties. During the currency of the hearing of these
motions, I believe it was conceded by the Objecting Claimants that the question of the applicability
of U.S. law or evidentiary rulings would be addressed by the Claims Officer. The Objecting
Claimants did not, on the hearing of these motions, press the need for the establishment of a
protocol at this time. An informal protocol has been established with the consent of all parties
whereby Justice Farley and Judge Rakoff have communicated with each other with respect to all
aspects of this proceeding and I intend to follow the same practice. Any party may, of course, at any
time bring a motion before this court and the U.S. court for an order for a joint hearing on any
matter to be considered by both courts.


22 The motions are dismissed. Any party wishing to make submissions as to the costs of this
proceeding may do so by brief written submissions to me prior to October 31, 2006.


J.D. GROUND J.
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ENDORSEMENT


1 G.B. MORAWETZ J.:-- On December 10, 2012, I released an endorsement granting this
motion with reasons to follow. These are those reasons.


Overview


2 The Applicant, Sino-Forest Corporation ("SFC"), seeks an order sanctioning (the "Sanction
Order") a plan of compromise and reorganization dated December 3, 2012 as modified, amended,
varied or supplemented in accordance with its terms (the "Plan") pursuant to section 6 of the
Companies' Creditors Arrangement Act ("CCAA").


3 With the exception of one party, SFC's position is either supported or is not opposed.


4 Invesco Canada Ltd., Northwest & Ethical Investments LP and Comité Syndicale Nationale de
Retraite Bâtirente Inc. (collectively, the "Funds") object to the proposed Sanction Order. The Funds
requested an adjournment for a period of one month. I denied the Funds' adjournment request in a
separate endorsement released on December 10, 2012 (Re Sino-Forest Corporation, 2012 ONSC
7041). Alternatively, the Funds requested that the Plan be altered so as to remove Article 11
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"Settlement of Claims Against Third Party Defendants".


5 The defined terms have been taken from the motion record.


6 SFC's counsel submits that the Plan represents a fair and reasonable compromise reached with
SFC's creditors following months of negotiation. SFC's counsel submits that the Plan, including its
treatment of holders of equity claims, complies with CCAA requirements and is consistent with this
court's decision on the equity claims motions (the "Equity Claims Decision") (2012 ONSC 4377, 92
C.B.R. (5th) 99), which was subsequently upheld by the Court of Appeal for Ontario (2012 ONCA
816).


7 Counsel submits that the classification of creditors for the purpose of voting on the Plan was
proper and consistent with the CCAA, existing law and prior orders of this court, including the
Equity Claims Decision and the Plan Filing and Meeting Order.


8 The Plan has the support of the following parties:


(a) the Monitor;
(b) SFC's largest creditors, the Ad Hoc Committee of Noteholders (the "Ad Hoc


Noteholders");
(c) Ernst & Young LLP ("E&Y");
(d) BDO Limited ("BDO"); and
(e) the Underwriters.


9 The Ad Hoc Committee of Purchasers of the Applicant's Securities (the "Ad Hoc Securities
Purchasers Committee", also referred to as the "Class Action Plaintiffs") has agreed not to oppose
the Plan. The Monitor has considered possible alternatives to the Plan, including liquidation and
bankruptcy, and has concluded that the Plan is the preferable option.


10 The Plan was approved by an overwhelming majority of Affected Creditors voting in person
or by proxy. In total, 99% in number, and greater than 99% in value, of those Affected Creditors
voting favoured the Plan.


11 Options and alternatives to the Plan have been explored throughout these proceedings. SFC
carried out a court-supervised sales process (the "Sales Process"), pursuant to the sales process
order (the "Sales Process Order"), to seek out potential qualified strategic and financial purchasers
of SFC's global assets. After a canvassing of the market, SFC determined that there were no
qualified purchasers offering to acquire its assets for qualified consideration ("Qualified
Consideration"), which was set at 85% of the value of the outstanding amount owing under the
notes (the "Notes").


12 SFC's counsel submits that the Plan achieves the objective stated at the commencement of the
CCAA proceedings (namely, to provide a "clean break" between the business operations of the
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global SFC enterprise as a whole ("Sino-Forest") and the problems facing SFC, with the aspiration
of saving and preserving the value of SFC's underlying business for the benefit of SFC's creditors).


Facts


13 SFC is an integrated forest plantation operator and forest products company, with most of its
assets and the majority of its business operations located in the southern and eastern regions of the
People's Republic of China ("PRC"). SFC's registered office is located in Toronto and its principal
business office is located in Hong Kong.


14 SFC is a holding company with six direct subsidiaries (the "Subsidiaries") and an indirect
majority interest in Greenheart Group Limited (Bermuda), a publicly-traded company. Including
SFC and the Subsidiaries, there are 137 entities that make up Sino-Forest: 67 companies
incorporated in PRC, 58 companies incorporated in British Virgin Islands, 7 companies
incorporated in Hong Kong, 2 companies incorporated in Canada and 3 companies incorporated
elsewhere.


15 On June 2, 2011, Muddy Waters LLC ("Muddy Waters"), a short-seller of SFC's securities,
released a report alleging that SFC was a "near total fraud" and a "Ponzi scheme". SFC
subsequently became embroiled in multiple class actions across Canada and the United States and
was subjected to investigations and regulatory proceedings by the Ontario Securities Commission
("OSC"), Hong Kong Securities and Futures Commission and the Royal Canadian Mounted Police.


16 SFC was unable to file its 2011 third quarter financial statements, resulting in a default under
its note indentures.


17 Following extensive arm's length negotiations between SFC and the Ad Hoc Noteholders, the
parties agreed on a framework for a consensual resolution of SFC's defaults under its note
indentures and the restructuring of its business. The parties ultimately entered into a restructuring
support agreement (the "Support Agreement") on March 30, 2012, which was initially executed by
holders of 40% of the aggregate principal amount of SFC's Notes. Additional consenting
noteholders subsequently executed joinder agreements, resulting in noteholders representing a total
of more than 72% of aggregate principal amount of the Notes agreeing to support the restructuring.


18 The restructuring contemplated by the Support Agreement was commercially designed to
separate Sino-Forest's business operations from the problems facing the parent holding company
outside of PRC, with the intention of saving and preserving the value of SFC's underlying business.
Two possible transactions were contemplated:


(a) First, a court-supervised Sales Process to determine if any person or group
of persons would purchase SFC's business operations for an amount in
excess of the 85% Qualified Consideration;


(b) Second, if the Sales Process was not successful, a transfer of six immediate
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holding companies (that own SFC's operating business) to an acquisition
vehicle to be owned by Affected Creditors in compromise of their claims
against SFC. Further, the creation of a litigation trust (including funding)
(the "Litigation Trust") to enable SFC's litigation claims against any person
not otherwise released within the CCAA proceedings, preserved and
pursued for the benefit of SFC's stakeholders in accordance with the
Support Agreement (concurrently, the "Restructuring Transaction").


19 SFC applied and obtained an initial order under the CCAA on March 30, 2012 (the "Initial
Order"), pursuant to which a limited stay of proceedings ("Stay of Proceedings") was also granted
in respect of the Subsidiaries. The Stay of Proceedings was subsequently extended by orders dated
May 31, September 28, October 10, and November 23, 2012, and unless further extended, will
expire on February 1, 2013.


20 On March 30, 2012, the Sales Process Order was granted. While a number of Letters of Intent
were received in respect of this process, none were qualified Letters of Intent, because none of them
offered to acquire SFC's assets for the Qualified Consideration. As such, on July 10, 2012, SFC
announced the termination of the Sales Process and its intention to proceed with the Restructuring
Transaction.


21 On May 14, 2012, this court granted an order (the "Claims Procedure Order") which approved
the Claims Process that was developed by SFC in consultation with the Monitor.


22 As of the date of filing, SFC had approximately $1.8 billion of principal amount of debt owing
under the Notes, plus accrued and unpaid interest. As of May 15, 2012, Noteholders holding in
aggregate approximately 72% of the principal amount of the Notes, and representing more than
66.67% of the principal amount of each of the four series of Notes, agreed to support the Plan.


23 After the Muddy Waters report was released, SFC and certain of its officers, directors and
employees, along with SFC's former auditors, technical consultants and Underwriters involved in
prior equity and debt offerings, were named as defendants in a number of proposed class action
lawsuits. Presently, there are active proposed class actions in four jurisdictions: Ontario, Quebec,
Saskatchewan and New York (the "Class Action Claims").


24 The Labourers v. Sino-Forest Corporation Class Action (the "Ontario Class Action") was
commenced in Ontario by Koskie Minsky LLP and Siskinds LLP. It has the following two
components: first, there is a shareholder claim (the "Shareholder Class Action Claims") brought on
behalf of current and former shareholders of SFC seeking damages in the amount of $6.5 billion for
general damages, $174.8 million in connection with a prospectus issued in June 2007, $330 million
in relation to a prospectus issued in June 2009, and $319.2 million in relation to a prospectus issued
in December 2009; second, there is a $1.8 billion noteholder claim (the "Noteholder Class Action
Claims") brought on behalf of former holders of SFC's Notes. The noteholder component seeks
damages for loss of value in the Notes.
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25 The Quebec Class Action is similar in nature to the Ontario Class Action, and both plaintiffs
filed proof of claim in this proceeding. The plaintiffs in the Saskatchewan Class Action did not file
a proof of claim in this proceeding, whereas the plaintiffs in the New York Class Action did file a
proof of claim in this proceeding. A few shareholders filed proofs of claim separately, but no proof
of claim was filed by the Funds.


26 In this proceeding, the Ad Hoc Securities Purchasers Committee - represented by Siskinds
LLP, Koskie Minsky, and Paliare Roland Rosenberg Rothstein LLP - has appeared to represent the
interests of the shareholders and noteholders who have asserted Class Action Claims against SFC
and others.


27 Since 2000, SFC has had the following two auditors ("Auditors"): E&Y from 2000 to 2004
and 2007 to 2012 and BDO from 2005 to 2006.


28 The Auditors have asserted claims against SFC for contribution and indemnity for any
amounts paid or payable in respect of the Shareholder Class Action Claims, with each of the
Auditors having asserted claims in excess of $6.5 billion. The Auditors have also asserted
indemnification claims in respect the Noteholder Class Action Claims.


29 The Underwriters have similarly filed claims against SFC seeking contribution and indemnity
for the Shareholder Class Action Claims and Noteholder Class Action Claims.


30 The Ontario Securities Commission ("OSC") has also investigated matters relating to SFC.
The OSC has advised that they are not seeking any monetary sanctions against SFC and are not
seeking monetary sanctions in excess of $100 million against SFC's directors and officers (this
amount was later reduced to $84 million).


31 SFC has very few trade creditors by virtue of its status as a holding company whose business
is substantially carried out through its Subsidiaries in PRC and Hong Kong.


32 On June 26, 2012, SFC brought a motion for an order declaring that all claims made against
SFC arising in connection with the ownership, purchase or sale of an equity interest in SFC and
related indemnity claims to be "equity claims" (as defined in section 2 of the CCAA). These claims
encapsulate the commenced Shareholder Class Action Claims asserted against SFC. The Equity
Claims Decision did not purport to deal with the Noteholder Class Action Claims.


33 In reasons released on July 27, 2012, I granted the relief sought by SFC in the Equity Claims
Decision, finding that the "the claims advanced in the shareholder claims are clearly equity claims."
The Auditors and Underwriters appealed the decision and on November 23, 2012, the Court of
Appeal for Ontario dismissed the appeal.


34 On August 31, 2012, an order was issued approving the filing of the Plan (the "Plan Filing and
Meeting Order").
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35 According to SFC's counsel, the Plan endeavours to achieve the following purposes:


(a) to effect a full, final and irrevocable compromise, release, discharge,
cancellation and bar of all affected claims;


(b) to effect the distribution of the consideration provided in the Plan in
respect of proven claims;


(c) to transfer ownership of the Sino-Forest business to Newco and then to
Newco II, in each case free and clear of all claims against SFC and certain
related claims against the Subsidiaries so as to enable the Sino-Forest
business to continue on a viable, going concern basis for the benefit of the
Affected Creditors; and


(d) to allow Affected Creditors and Noteholder Class Action Claimants to
benefit from contingent value that may be derived from litigation claims to
be advanced by the litigation trustee.


36 Pursuant to the Plan, the shares of Newco ("Newco Shares") will be distributed to the Affected
Creditors. Newco will immediately transfer the acquired assets to Newco II.


37 SFC's counsel submits that the Plan represents the best available outcome in the circumstances
and those with an economic interest in SFC, when considered as a whole, will derive greater benefit
from the implementation of the Plan and the continuation of the business as a going concern than
would result from bankruptcy or liquidation of SFC. Counsel further submits that the Plan fairly and
equitably considers the interests of the Third Party Defendants, who seek indemnity and
contribution from SFC and its Subsidiaries on a contingent basis, in the event that they are found to
be liable to SFC's stakeholders. Counsel further notes that the three most significant Third Party
Defendants (E&Y, BDO and the Underwriters) support the Plan.


38 SFC filed a version of the Plan in August 2012. Subsequent amendments were made over the
following months, leading to further revised versions in October and November 2012, and a final
version dated December 3, 2012 which was voted on and approved at the meeting. Further
amendments were made to obtain the support of E&Y and the Underwriters. BDO availed itself of
those terms on December 5, 2012.


39 The current form of the Plan does not settle the Class Action Claims. However, the Plan does
contain terms that would be engaged if certain conditions are met, including if the class action
settlement with E&Y receives court approval.


40 Affected Creditors with proven claims are entitled to receive distributions under the Plan of (i)
Newco Shares, (ii) Newco notes in the aggregate principal amount of U.S. $300 million that are
secured and guaranteed by the subsidiary guarantors (the "Newco Notes"), and (iii) Litigation Trust
Interests.


41 Affected Creditors with proven claims will be entitled under the Plan to: (a) their pro rata
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share of 92.5% of the Newco Shares with early consenting noteholders also being entitled to their
pro rata share of the remaining 7.5% of the Newco Shares; and (b) their pro rata share of the
Newco Notes. Affected Creditors with proven claims will be concurrently entitled to their pro rata
share of 75% of the Litigation Trust Interests; the Noteholder Class Action Claimants will be
entitled to their pro rata share of the remaining 25% of the Litigation Trust Interests.


42 With respect to the indemnified Noteholder Class Action Claims, these relate to claims by
former noteholders against third parties who, in turn, have alleged corresponding indemnification
claims against SFC. The Class Action Plaintiffs have agreed that the aggregate amount of those
former noteholder claims will not exceed the Indemnified Noteholder Class Action Limit of $150
million. In turn, indemnification claims of Third Party Defendants against SFC with respect to
indemnified Noteholder Class Action Claims are also limited to the $150 million Indemnified
Noteholder Class Action Limit.


43 The Plan includes releases for, among others, (a) the subsidiary; (b) the Underwriters' liability
for Noteholder Class Action Claims in excess of the Indemnified Noteholder Class Action Limit;
(c) E&Y in the event that all of the preconditions to the E&Y settlement with the Ontario Class
Action plaintiffs are met; and (d) certain current and former directors and officers of SFC
(collectively, the "Named Directors and Officers"). It was emphasized that non-released D&O
Claims (being claims for fraud or criminal conduct), conspiracy claims and section 5.1 (2) D&O
Claims are not being released pursuant to the Plan.


44 The Plan also contemplates that recovery in respect of claims of the Named Directors and
Officers of SFC in respect of any section 5.1 (2) D&O Claims and any conspiracy claims shall be
directed and limited to insurance proceeds available from SFC's maintained insurance policies.


45 The meeting was carried out in accordance with the provisions of the Plan Filing and Meeting
Order and that the meeting materials were sent to stakeholders in the manner required by the Plan
Filing and Meeting Order. The Plan supplement was authorized and distributed in accordance with
the Plan Filing and Meeting Order.


46 The meeting was ultimately held on December 3, 2012 and the results of the meeting were as
follows:


(a) the number of voting claims that voted on the Plan and their value for and
against the Plan;


(b) The results of the Meeting were as follows:


a. the number of Voting Claims that voted on the Plan and their value
for and against the Plan:
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b. the number of votes for and against the Plan in connection with
Class Action Indemnity Claims in respect of Indemnified Noteholder
Class Action Claims up to the Indemnified Noteholder Limit:


c. the number of Defence Costs Claims votes for and against the Plan
and their value:


d. the overall impact on the approval of the Plan if the count were to
include Total Unresolved Claims (including Defence Costs Claims)
and, in order to demonstrate the "worst case scenario" if the entire
$150 million of the Indemnified Noteholder Class Action Limit had
been voted a "no" vote (even though 4 of 5 votes were "yes" votes
and the remaining "no" vote was from BDO, who has now agreed to
support the Plan):
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e. E&Y has now entered into a settlement ("E&Y Settlement") with the
Ontario plaintiffs and the Quebec plaintiffs, subject to several
conditions and approval of the E&Y Settlement itself.


47 As noted in the endorsement dated December 10, 2012, which denied the Funds' adjournment
request, the E&Y Settlement does not form part of the Sanction Order and no relief is being sought
on this motion with respect to the E&Y Settlement. Rather, section 11.1 of the Plan contains
provisions that provide a framework pursuant to which a release of the E&Y claims under the Plan
will be effective if several conditions are met. That release will only be granted if all conditions are
met, including further court approval.


48 Further, SFC's counsel acknowledges that any issues relating to the E&Y Settlement,
including fairness, continuing discovery rights in the Ontario Class Action or Quebec Class Action,
or opt out rights, are to dealt with at a further court-approval hearing.


Law and Argument


49 Section 6(1) of the CCAA provides that courts may sanction a plan of compromise if the plan
has achieved the support of a majority in number representing two-thirds in value of the creditors.


50 To establish the court's approval of a plan of compromise, the debtor company must establish
the following:


(a) there has been strict compliance with all statutory requirements and
adherence to previous orders of the court;


(b) nothing has been done or purported to be done that is not authorized by the
CCAA; and


(c) the plan is fair and reasonable.


(See Re Canadian Airlines Corporation, 2000 ABQB 442, leave to appeal denied, 2000 ABCA 238,
aff'd 2001 ABCA 9, leave to appeal to SCC refused July 21, 2001, [2001] S.C.C.A. No. 60 and Re
Nelson Financial Group Limited, 2011 ONSC 2750, 79 C.B.R. (5th) 307).
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51 SFC submits that there has been strict compliance with all statutory requirements.


52 On the initial application, I found that SFC was a "debtor company" to which the CCAA
applies. SFC is a corporation continued under the Canada Business Corporations Act ("CBCA")
and is a "company" as defined in the CCAA. SFC was "reasonably expected to run out of liquidity
within a reasonable proximity of time" prior to the Initial Order and, as such, was and continues to
be insolvent. SFC has total claims and liabilities against it substantially in excess of the $5 million
statutory threshold.


53 The Notice of Creditors' Meeting was sent in accordance with the Meeting Order and the
revised Noteholder Mailing Process Order and, further, the Plan supplement and the voting
procedures were posted on the Monitor's website and emailed to each of the ordinary Affected
Creditors. It was also delivered by email to the Trustees and DTC, as well as to Globic who
disseminated the information to the Registered Noteholders. The final version of the Plan was
emailed to the Affected Creditors, posted on the Monitor's website, and made available for review at
the meeting.


54 SFC also submits that the creditors were properly classified at the meeting as Affected
Creditors constituted a single class for the purposes of considering the voting on the Plan. Further,
and consistent with the Equity Claims Decision, equity claimants constituted a single class but were
not entitled to vote on the Plan. Unaffected Creditors were not entitled to vote on the Plan.


55 Counsel submits that the classification of creditors as a single class in the present case
complies with the commonality of interests test. See Re Canadian Airlines Corporation.


56 Courts have consistently held that relevant interests to consider are the legal interests of the
creditors hold qua creditor in relationship to the debtor prior to and under the plan. Further, the
commonality of interests should be considered purposively, bearing in mind the object of the
CCAA, namely, to facilitate reorganizations if possible. See Stelco Inc. (2005), 78 O.R. (3d) 241
(Ont. C.A.), Re Canadian Airlines Corporation, and Re Nortel Networks Corporation [2009] O.J.
No. 2166 (Ont. S.C.). Further, courts should resist classification approaches that potentially
jeopardize viable plans.


57 In this case, the Affected Creditors voted in one class, consistent with the commonality of
interests among Affected Creditors, considering their legal interests as creditors. The classification
was consistent with the Equity Claims Decision.


58 I am satisfied that the meeting was properly constituted and the voting was properly carried
out. As described above, 99% in number, and more than 99% in value, voting at the meeting
favoured the Plan.


59 SFC's counsel also submits that SFC has not taken any steps unauthorized by the CCAA or by
court orders. SFC has regularly filed affidavits and the Monitor has provided regular reports and has


Page 11







consistently opined that SFC is acting in good faith and with due diligence. The court has so ruled
on this issue on every stay extension order that has been granted.


60 In Nelson Financial, I articulated relevant factors on the sanction hearing. The following list
of factors is similar to those set out in Re Canwest Global Communications Corporation, 2010
ONSC 4209, 70 C.B.R. (5th) 1:


1. The claims must have been properly classified, there must be no secret
arrangements to give an advantage to a creditor or creditor; the approval of
the plan by the requisite majority of creditors is most important;


2. It is helpful if the Monitor or some other disinterested person has prepared
an analysis of anticipated receipts and liquidation or bankruptcy;


3. If other options or alternatives have been explored and rejected as
workable, this will be significant;


4. Consideration of the oppression rights of certain creditors; and
5. Unfairness to shareholders.
6. The court will consider the public interest.


61 The Monitor has considered the liquidation and bankruptcy alternatives and has determined
that it does not believe that liquidation or bankruptcy would be a preferable alternative to the Plan.
There have been no other viable alternatives presented that would be acceptable to SFC and to the
Affected Creditors. The treatment of shareholder claims and related indemnity claims are, in my
view, fair and consistent with CCAA and the Equity Claims Decision.


62 In addition, 99% of Affected Creditors voted in favour of the Plan and the Ad Hoc Securities
Purchasers Committee have agreed not to oppose the Plan. I agree with SFC's submission to the
effect that these are exercises of those parties' business judgment and ought not to be displaced.


63 I am satisfied that the Plan provides a fair and reasonable balance among SFC's stakeholders
while simultaneously providing the ability for the Sino-Forest business to continue as a going
concern for the benefit of all stakeholders.


64 The Plan adequately considers the public interest. I accept the submission of counsel that the
Plan will remove uncertainty for Sino-Forest's employees, suppliers, customers and other
stakeholders and provide a path for recovery of the debt owed to SFC's non-subordinated creditors.
In addition, the Plan preserves the rights of aggrieved parties, including SFC through the Litigation
Trust, to pursue (in litigation or settlement) those parties that are alleged to share some or all of the
responsibility for the problems that led SFC to file for CCAA protection. In addition, releases are
not being granted to individuals who have been charged by OSC staff, or to other individuals
against whom the Ad Hoc Securities Purchasers Committee wishes to preserve litigation claims.


65 In addition to the consideration that is payable to Affected Creditors, Early Consent
Noteholders will receive their pro rata share of an additional 7.5% of the Newco Shares ("Early
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Consent Consideration"). Plans do not need to provide the same recovery to all creditors to be
considered fair and reasonable and there are several plans which have been sanctioned by the courts
featuring differential treatment for one creditor or one class of creditors. See, for example, Canwest
Global and Re Armbro Enterprises Inc. (1993), 22 C.B.R. (3d) 80 (Ont. Gen. Div.). A common
theme permeating such cases has been that differential treatment does not necessarily result in a
finding that the Plan is unfair, as long as there is a sufficient rational explanation.


66 In this case, SFC's counsel points out that the Early Consent Consideration has been a feature
of the restructuring since its inception. It was made available to any and all noteholders and
noteholders who wished to become Early Consent Noteholders were invited and permitted to do so
until the early consent deadline of May 15, 2012. I previously determined that SFC made available
to the noteholders all information needed to decide whether they should sign a joinder agreement
and receive the Early Consent Consideration, and that there was no prejudice to the noteholders in
being put to that election early in this proceeding.


67 As noted by SFC's counsel, there was a rational purpose for the Early Consent Consideration.
The Early Consent Noteholders supported the restructuring through the CCAA proceedings which,
in turn, provided increased confidence in the Plan and facilitated the negotiations and approval of
the Plan. I am satisfied that this feature of the Plan is fair and reasonable.


68 With respect to the Indemnified Noteholder Class Action Limit, I have considered SFC's
written submissions and accept that the $150 million agreed-upon amount reflects risks faced by
both sides. The selection of a $150 million cap reflects the business judgment of the parties making
assessments of the risk associated with the noteholder component of the Ontario Class Action and,
in my view, is within the "general range of acceptability on a commercially reasonable basis". See
Re Ravelston Corporation, (2005) 14 C.B.R. (5th) 207 (Ont. S.C). Further, as noted by SFC's
counsel, while the New York Class Action Plaintiffs filed a proof of claim, they have not appeared
in this proceeding and have not stated any opposition to the Plan, which has included this concept
since its inception.


69 Turning now to the issue of releases of the Subsidiaries, counsel to SFC submits that the
unchallenged record demonstrates that there can be no effective restructuring of SFC's business and
separation from its Canadian parent if the claims asserted against the Subsidiaries arising out of or
connected to claims against SFC remain outstanding. The Monitor has examined all of the releases
in the Plan and has stated that it believes that they are fair and reasonable in the circumstances.


70 The Court of Appeal in ATB Financial v. Metcalfe & Mansfield Alternative Investments II
Corporation, 2008 ONCA 587, 45 C.B.R. (5th) 163 stated that the "court has authority to sanction
plans incorporating third party releases that are reasonably related to the proposed restructuring".


71 In this case, counsel submits that the release of Subsidiaries is necessary and essential to the
restructuring of SFC. The primary purpose of the CCAA proceedings was to extricate the business
of Sino-Forest, through the operation of SFC's Subsidiaries (which were protected by the Stay of
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Proceedings), from the cloud of uncertainty surrounding SFC. Accordingly, counsel submits that
there is a clear and rational connection between the release of the Subsidiaries in the Plan. Further,
it is difficult to see how any viable plan could be made that does not cleanse the Subsidiaries of the
claims made against SFC.


72 Counsel points out that the Subsidiaries who are to have claims against them released are
contributing in a tangible and realistic way to the Plan. The Subsidiaries are effectively contributing
their assets to SFC to satisfy SFC's obligations under their guarantees of SFC's note indebtedness,
for the benefit of the Affected Creditors. As such, counsel submits the releases benefit SFC and the
creditors generally.


73 In my view, the basis for the release falls within the guidelines previously set out by this court
in ATB Financial, Re Nortel Networks, 2010 ONSC 1708, and Re Kitchener Frame Limited, 2012
ONSC 234, 86 C.B.R. (5th) 274. Further, it seems to me that the Plan cannot succeed without the
releases of the Subsidiaries. I am satisfied that the releases are fair and reasonable and are rationally
connected to the overall purpose of the Plan.


74 With respect to the Named Directors and Officers release, counsel submits that this release is
necessary to effect a greater recovery for SFC's creditors, rather than having those directors and
officers assert indemnity claims against SFC. Without these releases, the quantum of the unresolved
claims reserve would have to be materially increased and, to the extent that any such indemnity
claim was found to be a proven claim, there would have been a corresponding dilution of
consideration paid to Affected Creditors.


75 It was also pointed out that the release of the Named Directors and Officers is not unlimited;
among other things, claims for fraud or criminal conduct, conspiracy claims, and section 5.1 (2)
D&O Claims are excluded.


76 I am satisfied that there is a reasonable connection between the claims being compromised and
the Plan to warrant inclusion of this release.


77 Finally, in my view, it is necessary to provide brief comment on the alternative argument of
the Funds, namely, the Plan be altered so as to remove Article 11 "Settlement of Claims Against
Third Party Defendants". The Plan was presented to the meeting with Article 11 in place. This was
the Plan that was subject to the vote and this is the Plan that is the subject of this motion. The
alternative proposed by the Funds was not considered at the meeting and, in my view, it is not
appropriate to consider such an alternative on this motion.


Disposition


78 Having considered the foregoing, I am satisfied that SFC has established that:


(i) there has been strict compliance with all statutory requirements and
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adherence to the previous orders of the court;
(ii) nothing has been done or purported to be done that is not authorized by the


CCAA; and
(iii) the Plan is fair and reasonable.


79 Accordingly, the motion is granted and the Plan is sanctioned. An order has been signed
substantially in the form of the draft Sanction Order.


G.B. MORAWETZ J.
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Reasons for Judgment


S.C. FITZPATRICK J.:--


Introduction


1 In October 2013, the petitioners (who I will collectively call "TLC"), filed for protection
pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA").


2 Over the last year and-a-half, TLC's restructuring efforts have been directed toward the
competing goals of repaying its creditors and meeting its fundamental mandate of preserving and
protecting important heritage and ecologically-sensitive properties. Through the substantial efforts
of TLC, its advisors and creditors, and the broader stakeholder community, these goals have now
been happily aligned such that the creditors have approved a plan of compromise and arrangement
dated February 23, 2015 (the "Plan").


3 The Plan is, to some extent, simply a waypoint in the ongoing process of TLC to deal with the
properties under its control and administration. There is considerable uncertainty and risk remaining
in terms of the outcome of that process. In any event, TLC now applies for an order sanctioning the
Plan and directing implementation of it.


4 At the conclusion of the hearing, the order sought was granted with reasons to follow. These are
those reasons.


Background


5 The background of TLC and the early days of these CCAA proceedings were summarized in my
earlier reasons indexed at TLC The Land Conservancy of British Columbia (Re), 2014 BCSC 97 at
paras. 1-22 (the "Reasons"); rev'd in part TLC The Land Conservancy of British Columbia v. The
University of British Columbia, 2014 BCCA 473 (the "Appeal Reasons").


6 It is helpful, however, for the purpose of this application to reproduce the salient portions of
that background.


7 In 1996, TLC was registered as a society pursuant to the Society Act, R.S.B.C. 1996, c. 433. It
is a non-profit charitable land trust, with the stated goal to protect certain lands with ecological,
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agricultural or cultural importance. Its activities are part of the broader land conservancy movement
in Canada.


8 Article 2 of TLC's Constitution sets out its purposes:


2. The purposes of the society are:


(a) to contribute to and improve the education, health and welfare of the
general public and to benefit the community as a whole by the
promotion and encouragement of the protection, preservation,
restoration, beneficial use and management of primarily;


(1) plants, animals and natural communities that represent
diversity of life on Earth by protecting the lands and waters
they need to survive, and secondarily;


(2) areas of scientific, historical, cultural, scenic and compatible
outdoor recreational value;


(b) to promote such charitable activities or endeavors, including the
acquisition, management and disposal of land and interests in land,
as may in the opinion of the Society board of directors appear to
contribute to the above objectives;


(c) to encourage co-operation in, support for and research into, and
education regarding all matters pertaining to the fulfillment of the
above objectives;


(d) to do all such other things as are incidental or ancillary to the
attainment of the purposes and the exercise of the powers of [TLC].


9 At the time of the CCAA filing, TLC was holding various properties in addition to monitoring
various conservation covenants on properties to ensure compliance with those covenants. TLC's
financial needs were funded from a variety of sources, including: private or community foundations,
individual donations, membership dues, other land trusts, corporate donations, gaming commission
money, government grants, community collectives and event and direct product sales. In some
cases, TLC also obtained mortgage funding to acquire properties.
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10 The CCAA filing was necessitated when TLC found itself without adequate funding for its
activities. To put it bluntly, TLC's desire to protect these properties appears to have overshadowed
the need to see that funding was secured to do so.


11 While TLC sought to deal with some of its properties, both before and after the filing, in some
instances it was restricted from doing so by its own bylaws. As I described in the Reasons:


[12] TLC's problems were compounded by various restrictions as to how they
could deal with the various properties. TLC's Bylaws set out certain powers and
actions the TLC Board of directors may exercise in respect of property owned by
TLC. In particular, the Bylaws contemplated that properties could be designated
as "inalienable" and that once designated, TLC was prohibited from mortgaging
or selling that property save in certain limited circumstances. Over half of the 50
properties were so designated. These provisions were designed to enhance the
permanence of these conservation efforts but they have also largely hamstrung
TLC in finding a solution to its financial woes.


12 On October 7, 2013, TLC sought creditor protection pursuant to the CCAA. At that time, TLC
owed in excess of $7.5 million to its secured and unsecured creditors. The value of TLC's properties
exceeded $43.7 million.


13 The filing was unique in that TLC's circumstances were materially different than those of
most insolvent entities that are attempting to deal with their creditors so as to stay in business.
TLC's stated intention was to restructure its operations, assets and affairs to enable it to continue its
conservation efforts and fulfill TLC's general purposes as a land trust in British Columbia. The
restructuring was intended to be accomplished through a reduction in operating costs, retirement or
restructuring of its debt, growing its membership and funding and, perhaps most importantly,
adopting a more entrepreneurial model that would see a more secure basis for its funding. Critical to
the plan was the sale or transfer of its land holdings, to the extent possible, in order to eliminate debt
and fund its ongoing operations.


14 The uniqueness of TLC's restructuring proceedings also arose from the stance of most of its
creditors, many of which are TLC members or benefactors. Many of TLC's creditors were
supporters of its efforts and that support, in some instances being significant, continued throughout
the course of the restructuring.


15 Despite that support, the course of the restructuring has not been a smooth one. TLC's efforts
to deal with a house in West Vancouver designed by Dr. Bertram Charles Binning, known as the
"Binning House", met with defeat at the hands of the University of British Columbia (see the
Appeal Reasons). While some properties were disposed of, many others remained, which required
TLC and others to address various issues. Those issues included whether dispositions were
restricted based on TLC's bylaws or restricted based on trust requirements. On the latter point, the
Attorney General of British Columbia has been and remains actively involved in monitoring these
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proceedings to identify any trust issues for the court.


16 Increasingly, TLC realized that if it had any chance of successfully restructuring, so that it
could continue to pursue its good works, it needed an overall plan in terms of dealing with its
properties. In addition, that plan had to meet the twin goals of respecting its mandate of preserving
and protecting the properties that the public expected or required and also providing some recovery
to its creditors.


17 The ability of TLC to continue in these proceedings has been possible only with significant
financial and other support from various stakeholders. Interim financing was provided by Carlyon
Holdings Ltd. TLC has also been supported in a broader sense by the community at large, including
special interest groups who are interested in particular properties held by TLC and, of course, the
public and benefactors who continue to make donations to the cause. Finally, I would be remiss in
not mentioning that the professionals assisting TLC in its restructuring efforts, including its counsel,
Wolrige Mahon Limited (the "Monitor"), and the Monitor's counsel, have largely gone unpaid since
the filing so as to assist TLC's in its cash needs.


18 On March 4, 2014, the court granted a claims process order which has been successfully
implemented.


19 As of February 2015, TLC continued to own various properties which had been acquired at a
cost of $46.5 million. The 2014 assessed value of those properties was $31.96 million. However, as
the Monitor notes, given the potential restrictions on disposition, or opposition from special interest
groups that TLC faces, the applicability of those values, or even that of appraisals, is highly
questionable.


20 In order to move forward with the finalization of a restructuring plan, TLC embarked on a
process to test the willingness of its creditors to perhaps sacrifice some of their financial recovery in
aid of assisting TLC in achieving its overall goals. TLC convened an information meeting of its
creditors on Vancouver Island in early January 2015. Significant support for TLC was evident from
those in attendance at that meeting. Later still, TLC did a "straw poll" of its creditors to gauge the
level of their willingness to support TLC and that poll also indicated support of TLC.


21 With that positive support in hand, TLC set about crafting a plan that would see TLC's
creditors possibly receiving less than they might otherwise receive in a liquidation or bankruptcy,
but would enable TLC to survive and continue its efforts while adhering to its governing principles
of land conservancy.


The Plan and the Meeting


The Plan


22 The Monitor has summarized TLC's stated purpose and effect of the Plan as being:
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[P]rotecting the Properties under TLC's stewardship to the greatest extent
possible, whilst recovering funds to pay all creditors to the fullest extent possible.


while having the following objectives:


Making an equitable repayment to creditors via the transfer of the Properties
while preserving the charitable purposes for which they were protected;


Reducing the financial obligations of TLC associated with
ownership/stewardship of the Properties in order that it may operate with
long-term viability;


Causing the least harm to the Land Trust Movement generally while restructuring
under the CCAA.


23 The overall objective of the plan is, therefore, to transfer all of the properties held to third
parties or like-minded agencies of organizations, while leaving TLC to continue its mandate of
monitoring and upholding the conservation covenants and intervening in the dispositions of
important conservation properties as appropriate.


24 There are two classes of creditors, being the "Secured Class" and the "Unsecured Class".


25 The Secured Class includes the interim financing (approximately $1.8 million as of December
2014), and the professional fees secured under court-ordered charges (approximately $1.2 million as
of December 2014). There are other secured charges totalling approximately $1.5 million (including
property taxes). The Plan contemplates that the Secured Class will be repaid in full, have their
secured debt assumed by a third party, or receive the mortgaged property in settlement of their
secured debt.


26 Approximately $3.6 million is owed to the Unsecured Class. This class includes trade
creditors, being arms-length suppliers of goods, services and labour (including claims of former
employees), who are owed approximately $1.6 million as well as non-trade creditors, being holders
of promissory notes, many of whom are TLC members or benefactors who are owed approximately
$2 million. The Plan contemplates an initial distribution to the Unsecured Class by distributing an
amount that is the lesser of the total amount claimed or $5,000 (estimated distribution of $378,000).


27 Within the Plan, TLC has grouped the properties into three categories, defined as the "Core
Properties", the "Additional Properties" and the "Impeded Properties".


28 The Core Properties consist of seven properties where anticipated recoveries are described by
the Monitor as having a "fairly high degree of certainty" in terms of TLC's stated intentions in
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relation to those properties. The Plan contemplates TLC divesting itself of all Core Properties and
generating $6.8 million from a combination of sales for cash or transfers for debt assumption, to
preferred purchasers, or cash from the transfer of densities to developers.


29 One of the properties in this category includes a portion (29%) of TLC's 35% interest in five
contiguous parcels of undeveloped real estate comprising approximately 188 acres in the district of
Saanich in Victoria, British Columbia (known as "Maltby Lake"). On April 2, 2015, TLC applied
for, and the court granted, an approval and vesting order that would see a transfer of this interest to
John and Carmel Thomson for the sum of $750,000.


30 In addition, TLC has entered into an agreement with the Nature Conservancy of Canada and
the Nature Trust of British Columbia to purchase 28 other ecologically-sensitive properties, being
part of the Core Properties, for $1.5 million.


31 The Additional Properties consist of or relate to four specific properties. The Plan
contemplates that TLC will recover its legal and other costs relating to Binning House and the
litigation relating to Binning House, and that it will divest itself of the three other properties. TLC
anticipates generating $2.2 million from a combination of sales for cash or transfers for debt
assumption to preferred purchasers, together with the anticipated recovery of costs relating to
Binning House. The anticipated level of recovery in relation to the Additional Properties is less
certain than that of the Core Properties.


32 For example, one of the Additional Properties consists of 77 acres of land, a timber licence
and improvements in Nanaimo, British Columbia ("Wildwood Forest"), which was bequeathed to
TLC by Merv Wilkinson with the intention of preserving the forestry practice of sustainable
eco-forestry. I am advised that trust issues arise with respect to Wildwood Forest. In addition, this is
one of the properties that have been declared by TLC to be inalienable, which may factor into how
TLC deals with Wildwood Forest in the future.


33 Finally, the Impeded Properties present the greatest challenge to TLC in that the Plan
describes that there are "significant impediments to deriving value from potential sale or transfer of
them within the timeframe considered given the protection afforded to the properties". The Impeded
Properties consist of seven properties. By the date of the application, two of those properties had
been resolved by agreements that provide for the transfer of them to the relevant Regional Districts
where they are located. The other properties are to be retained for the time being, or later transferred
to suitable charitable organizations, if such an opportunity should arise in the future.


34 The Plan provides for an 18-month implementation period with distributions to creditors in
three tranches.


35 The first tranche of the Plan is projected to be completed within six months of court approval
of the Plan, whereby all of the claims in the Secured Class are to be satisfied. As well,
approximately $760,000 is anticipated to become available for distribution to the Unsecured Class,
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with the funds coming from TLC's surplus cash on hand, cash from TLC's projected revenue stream
and the proceeds of sale, debt assumption, debt forgiveness, and donations arising from the
disposition of the Core Properties and some recovery from the Additional Properties.


36 The second tranche of the Plan is projected to be completed within 12 months of court
approval, whereby approximately $1.61 million is to be generated from the disposition or transfer of
the remaining Additional Properties, with all funds being distributed to the Unsecured Class. The
Monitor notes that these transactions are "uncertain as to value and timing".


37 The third tranche of the Plan, and the Plan itself, is projected to be completed within 18
months of court approval. In this tranche, it is projected that approximately $2.5 million will be
generated from density transfers associated with certain Core Properties. It is possible that, in this
tranche, sufficient funds will be available to be distributed to complete repayment in full of the
Unsecured Class (approximately $1.1 million payment). However, the Monitor notes that these
transactions have a much higher degree of uncertainty.


38 As I have stated above, there is increasing uncertainty relating to whether TLC will be able to
achieve its stated goals in respect of the various properties. In its 13th report, dated February 19,
2015, the Monitor stated, however, the Plan provides for a deadline of June 30, 2016, which will
provide TLC an opportunity to file a revised plan after that date:


In the Monitor's view, while the overall eighteen month projected timeline for
completion of the Plan may not be unreasonable, it is subject to significant
uncertainty and 3rd party actions outside the control of TLC. To mitigate these
uncertainties, the Plan contains a self-imposed deadline of June 30, 2016 for
completion of the Tranche 3 density transfers. If this deadline is not met, the Plan
contemplates that TLC will seek input from creditors and the Court concerning
the filing of a revised Plan by July 30, 2016.


39 Given the substantial financial support that it has received from its creditors in the past, the
Plan also allows for the potential of creditors electing to take an income tax receipt in return for
forgiving a claim, thereby increasing the return otherwise available to remaining creditors.


40 Given that the properties will be addressed in the future, there has been considerable
discussion between TLC, creditors and interested parties concerning what notice will be made in
respect of proposed transactions where there may be trust or inalienability issues. Counsel for
Carlyon Holdings Ltd, the District of Tofino, the Ecoforestry Institute Society and the Habitat
Conservation Trust Foundation have spoken to that issue in light of their concerns, and no doubt
others have similar concerns. In light of these concerns, the Plan requires that TLC seek court
approval of any proposed disposition in three separate circumstances:


a) where the Attorney General believes that there should be a determination
as to a potential trust;


Page 8







b) where the property has been declared to be inalienable in accordance with
the bylaws (although TLC may address that issue with its members and in
accordance with its Constitution); and


c) where TLC seeks to vest an encumbrance off the title.


The Meeting


41 On February 23, 2015, the court granted a meeting and process order authorizing TLC to file
the Plan and convene, hold and conduct meetings of creditors to vote in respect of the Plan. That
meeting took place in Victoria, British Columbia, on March 30, 2015.


42 At the meeting, the Plan was considered by the Secured Class and Unsecured Class. I am
advised that the Monitor's 13th report was presented to the creditors prior to the votes being taken.


43 The Plan was overwhelmingly approved by both classes. Of the 30 secured creditors, 15
voted. Fourteen secured creditors, having 96.45% of the dollar value of the claims voted, were in
favour of the Plan. Of the 152 unsecured creditors, 94 voted. Ninety-three unsecured creditors,
having 99.54% of the dollar value of the claims voted, were in favour of the Plan.


44 Accordingly, TLC overwhelmingly achieved the requisite double majority vote.


Discussion


45 The statutory authority upon which the Plan may be sanctioned is s. 6(1) of the CCAA:


6. (1) If a majority in number representing two thirds in value of the creditors, or
the class of creditors, as the case may be -- other than, unless the court orders
otherwise, a class of creditors having equity claims, -- present and voting either
in person or by proxy at the meeting or meetings of creditors respectively held
under sections 4 and 5, or either of those sections, agree to any compromise or
arrangement either as proposed or as altered or modified at the meeting or
meetings, the compromise or arrangement may be sanctioned by the court and, if
so sanctioned, is binding


(a) on all the creditors or the class of creditors, as the case may be, and on
any trustee for that class of creditors, whether secured or unsecured, as the
case may be, and on the company[.]
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46 Even if the requisite double majority vote is obtained, the court retains a statutory discretion as
to whether the plan of arrangement will be sanctioned.


47 In Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada, (1989) 34 B.C.L.R.
(2d) 122 at 127 (C.A.), the court restated the well-known principles to be considered on this
application:


(1) There must be strict compliance with all statutory requirements ...;


(2) All material filed and procedures carried out must be examined to
determine if anything has been done which is not authorized by the
C.C.A.A.; [and]


(3) The plan must be fair and reasonable.


48 These continue to be the relevant considerations and they are applied across Canada. See
Canwest Global Communications Corp. (Re), 2010 ONSC 4209, at para. 14; Bul River Mineral
Corporation (Re), 2015 BCSC 113, at para. 40.


Has TLC Complied with Statutory Requirements?


49 The Monitor supports the Plan and submits that, to the best of its knowledge, TLC has
complied with all requirements of the CCAA, including the requirements under the meeting and
process order. The evidence of one of TLC's directors, John Shields, is to similar effect.


50 Accordingly, I conclude that TLC has satisfied all statutory requirements arising under the
CCAA.


Has TLC Acted Contrary to the CCAA?


51 Madam Justice Pepall (as she then was). observed in Canwest that, in making a determination
as to whether any unauthorized steps have been taken by the petitioners, the court should rely on the
evidence put forward by the parties and the reports of the monitor: para. 17.


52 Again, Mr. Shields confirms that TLC has complied with the CCAA and all orders granted in
these proceedings and has been acting, and continues to act, in good faith and with due diligence.
The Monitor does not dispute that TLC has not breached any order granted in these proceedings nor
done or purported to do anything that is not authorized by the CCAA.


53 Further, there is full confidence by most stakeholders, as particularly evidenced by the
positive creditor vote, that TLC will continue to act in good faith and with due diligence in respect
of the implementation of the Plan. Any concerns are largely addressed by the requirements in both
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the Plan and the sanction order that TLC provide regular reports on its progress and that, in certain
circumstances, the Monitor may become involved in reviewing TLC's progress in implementing the
Plan.


54 I conclude that this requirement is satisfied.


Is the Plan Fair and Reasonable?


55 The exercise of the court's discretion, when considering whether the plan fairly balances the
interests of all stakeholders, should be "informed by the objectives of the CCAA, namely to
facilitate the reorganization of a debtor company for the benefit of the company, its creditors,
shareholders, employees and, in many instances, a much broader constituency of affected persons":
Canwest at para. 20.


56 Relevant factors to be considered are set out in Canwest at para. 21 and include:


a) whether the claims were properly classified and whether the requisite
majority of creditors approved the plan;


b) what creditors would have received on bankruptcy or liquidation as
compared to the plan;


c) alternatives available to the plan and bankruptcy;


d) oppression of the rights of creditors;


e) unfairness to shareholders; and


f) the public interest.


57 I have already outlined the voting on the Plan which was overwhelmingly in favour of it. As
such, the vote stands as a significant factor in this analysis: Northland Properties at paras. 127-128;
Olympia & York Developments Ltd. (Re) (1993), 12 O.R. (3d) 500 at 506 (Gen. Div.);
AbitibiBowater Inc. (Re), 2010 QCCS 4450, at para. 35, 72 C.B.R. (5th) 80. No creditor or other
stakeholder now opposes the Plan as being unfair or unreasonable.


58 The endorsement of the Plan as fair and reasonable, by the substantial majority of creditors,
remains important. This is so given the unique circumstances here where commercial considerations
have clearly been overtaken by the broader wish to ensure that TLC remains a viable entity able to
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deal with its properties responsibly and in accordance with its mandate, and that even after
completion of the property dispositions, TLC remains a viable member of the land conservation
movement. Despite the considerable uncertainties as to whether TLC will be able to monetize its
remaining interests and repay its debts, in whole or in part, the creditors are overwhelmingly in
support.


59 For this reason, the factors relating to alternatives, and what might be recovered in a
bankruptcy and liquidation, are of less relevance here to the extent that one might even accurately
assess what that might be in this case.


60 The Monitor stated in its 13th report:


Given TLC's unique characteristics and circumstances, and subject to the
assumptions, uncertainties and risks identified by the Monitor in this Report, the
Monitor considers the Plan to be fair and reasonable.


61 I have no hesitation in concluding that the sanction of the Plan serves the objectives that
underlie the CCAA. Indeed, the result here is what Deschamps J. in Century Services Inc. v. Canada
(Attorney General), 2010 SCC 60, at para. 14, described as the "second most desirable outcome" in
terms of a compromise being accepted by the creditors by which the debtor company "emerges
from the CCAA proceedings as a going concern." As submitted by TLC's counsel, the comments of
the court in Century Services are apposite:


[70] The general language of the CCAA should not be read as being restricted by
the availability of more specific orders. However, the requirements of
appropriateness, good faith, and due diligence are baseline considerations that a
court should always bear in mind when exercising CCAA authority.
Appropriateness under the CCAA is assessed by inquiring whether the order
sought advances the policy objectives underlying the CCAA. The question is
whether the order will usefully further efforts to achieve the remedial purpose of
the CCAA -- avoiding the social and economic losses resulting from liquidation
of an insolvent company. I would add that appropriateness extends not only to
the purpose of the order, but also to the means it employs. Courts should be
mindful that chances for successful reorganizations are enhanced where
participants achieve common ground and all stakeholders are treated as
advantageously and fairly as the circumstances permit.


62 TLC has certainly achieved common ground with the vast majority of its creditors.


63 It is often the case that, in sanctioning a plan, the court must consider what the court in
Canwest referred to as the "broader constituency of affected persons". Similarly, the court in
Century Services stated:
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60 ... In addition, court must recognize that on occasion the broader public
interest will be engaged by aspects of the reorganization and may be a factor
against which the decision of whether to allow a particular action will be
weighed[.]


64 It is not often the case that the court is aware of the specifics as to how these "broader public
interests" are affected by the CCAA proceedings or any proposed plan of arrangement. Usually, the
major participants are the debtor and certain creditors. Certainly, it is evident here that TLC's
directors and employees have worked tirelessly, sometimes in difficult circumstances, to move this
matter forward to this point. Their passion and commitment to the land conversancy movement has
been plain to see.


65 This is not one of those cases where the Court has to speculate about what those broader
interests might entail. It is beyond dispute that in TLC's case, such broader interests were engaged
and the Court has heard directly from many of those interests on the important issues raised during
the course of these proceedings. The involvement of the Ecoforestry Institute Society and the
Habitat Conservation Trust Foundation are but an example of community involvement in TLC's
restructuring efforts. The Plan clearly discloses that many other community groups and societies
were and remain involved in assisting in TLC's efforts while ensuring that TLC respects any trust
requirements or other restrictions in relation to the properties. A key part of that involvement is the
significant offer from the Nature Conservancy of Canada and the Nature Trust of British Columbia,
whose mandate is the same or similar to that of TLC, but who are better situated to address the
ongoing protection of the 28 important properties that they will receive.


66 Further, although technically creditors of TLC (regarding property taxes), many local
government authorities, such as the City of Victoria, the Capital Regional District, the Cowichan
Valley Regional District and the District of Tofino, remain involved in ensuring the protection and
preservation of important ecological, heritage and cultural properties within their communities for
the benefit of the public.


67 There are many other stakeholders or interested parties which I have not named, but which
have been involved in this successful restructuring.


68 All of these stakeholders, including the creditors, have contributed and assisted, no doubt in
varying degrees, in TLC's efforts and to its success in developing the Plan. The success achieved to
date and any future success, as contemplated by the Plan, will not only be the success of TLC, but
the success of them all.


69 I find that the Plan is fair and reasonable.


Conclusion and Disposition


70 In conclusion, I am satisfied that TLC is in compliance with the requirements of the CCAA,
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and that the petitioners have not acted contrary to the CCAA or any court orders granted in these
proceedings. Finally, I am satisfied that the Plan is fair and reasonable.


71 The order is granted sanctioning the Plan on the terms sought.


S.C. FITZPATRICK J.
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British Columbia Supreme Court (In Bankruptcy)


Trainor J.


Oral judgment: December 12, 1988.


Creditor and debtor -- Arrangements and compromises -- Court approving debtors' plan -- Debtors
strictly complying with Act -- Procedures followed, material filed in compliance with Act --
Proposal fair and reasonable -- Companies' Creditors Arrangement Act, R.S.C. 1970, c. C-25, ss. 6,
7.


This was an application by a debtor group of companies for court approval of its reorganization plan
formulated pursuant to the Companies' Creditors Arrangement Act. The debtor companies were
engaged in the business of real estate investment and development in western Canada and United
States. In 1988 they owed $200 million and had assets of $100 million. Their largest creditor, a
bank, was owed $117 million. The bank had commenced a receivership action but this had been
forestalled by an ex parte application under the Companies' Creditors Arrangement Act for an order
permitting the debtors to reorganize and present an arrangement to the creditors. The debtor and the
bank arrived at a settlement which formed part of the proposal. The debtors formulated a plan and
classified its creditors. The classification of creditors was upheld in other proceedings and included:
shareholder creditors; A bondholders; put debt claimants and C bondholders; priority mortgagees;
government creditors; property tax creditors; and general creditors. All but one class of creditors
voted unanimously in favour of the plan. Of the 15 priority mortgagees, 11 voted in favour of the
plan and these 11 represented 78.35% of the total priority mortgage debt and 73.33% of the number
of mortgagees voting.


HELD: The application was allowed and the plan was sanctioned. The debtor companies had
obtained the approval of at least 75% of the value of creditors in each class as required by ss. 6 and
7 of the Companies' Creditors Arrangement Act. The debtor companies had strictly complied with
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the statutory requirements of the Act. There was disclosure and full and adequate explanation of the
proposal. All materials filed and procedures adopted by the companies were in compliance with the
spirit and letter of the Act. The creditors were properly classed by the debtors. The materials before
the court did not indicate that any group of creditors received better treatment. The few creditors
who opposed the adoption of the plan would be in no better position if the plan were not adopted
and bankruptcy ensued. The plan, being fair and reasonable, was therefore approved.


Counsel:


H.C. Clark, R.D. McRae and R. Ellis, for the petitioners.
G.W. Ghikas and C.S. Bird, for the Bank of Montreal.
F.H. Herbert, Q.C., and N. Kambas, for Excelsior Life Insurance Company of Canada and National
Life Assurance Company of Canada.
S. Strukoff and R. Argue, for Metropolitan Trust Company.
A. Czepil, for Guardian Trust Company.
L.A. Jensen, for Royal Trust Corporation of Canada.
A. Bensler, for Canada Trustco Mortgage Company and Guaranty Trust.
D.W. Donohoe, for Thorne Riddell.


1 TRAINOR J. (orally):-- This is an application for an order under the Companies' Creditors
Arrangement Act, approving and sanctioning a reorganization plan submitted to the petitioners'
creditors. It was unanimously approved by all classes of creditors except the priority mortgagees.
That class, however, did approve the plan by the majority provided in the Act. The particular order
sought is lengthy and is set out in the minutes attached to the motion by which this application is
brought.


2 In the course of considering the plan, the various steps taken to obtain creditors' approval, all of
the evidence and the submissions on behalf of the minority of the priority mortgagees who voted
against approval of the plan, I will deal with the elements of the order sought.


3 The petitioners are a number of companies engaged in the business of real estate investment
and development in western Canada and the western United States. They collectively own and
operate a number of office buildings and a chain of 20 hotels and motels in western Canada known
as the Sandman Inns. The hotels, inns and office buildings, with a couple of exceptions, were
constructed by the companies as new facilities.


4 Financial problems started in 1981, with declining revenues and rising interest rates. By the
spring of 1988 the companies owed about $200,000,000 and had assets of about $100,000,000. The
Bank of Montreal was owed about $117,000,000 by the companies, and it authorized the
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commencement of a receivership action.


5 Before a decision was given in those proceedings, the companies petitioned under the
Companies' Creditors Arrangement Act for an order directing meetings of the secured and
unsecured creditors of the companies to consider a proposed compromise or arrangement between
the creditors and the companies.


6 I heard that petition on 7th April 1988 and ordered, as an initial step, that the companies were
authorized to file a reorganization plan with the court, and that in the meantime the companies
would remain in possession of their undertaking, property and assets, and could continue to carry on
their businesses. I further ordered, pursuant to s. 11 of the Act, that all proceedings against the
companies be stayed until further order of this court.


7 The thrust of this legislation is the protection of creditors and the orderly administration of the
assets and affairs of debtors.


8 Duff C.J.C., who gave the judgment of the court in Re Companies' Creditors Arrangement Act;
A.G. Can. v. A.G. Que., [1934] S.C.R. 659 at 661, said:


". . . the aim of the Act is to deal with the existing condition of insolvency, in
itself, to enable arrangements to be made, in view of the insolvent condition of
the company, under judicial authority which, otherwise, might not be valid prior
to the initiation of proceedings in bankruptcy. Ex facie it would appear that such
a scheme in principle does not radically depart from the normal character of
bankruptcy legislation."


9 Mr. Justice Wachowich, in Meridian Dev. Inc. v. T.D. Bank; Meridian Dev. Inc. v. Nu-West
Ltd., 52 C.B.R. 109 at 114, said:


" The legislation is intended to have wide scope and allows a judge to make
orders which will effectively maintain the status quo for a period while the
insolvent company attempts to gain the approval of its creditors for a proposed
arrangement which will enable the company to remain in operation for what is,
hopefully, the future benefit of both the company and its creditors. "


10 Earlier, I indicated, and I now reassert, my adoption of those judicial statements indicating the
purpose of this legislation and the underlying purpose behind the order which I made on 7th April
last.


11 In reasons which I gave in this matter on 5th July 1988, I said:


" At the time I made that order I was satisfied on the basis of the material filed in
support of the petition that the companies should have an opportunity to lay


Page 3







before their creditors a proposal as to how their liabilities could be met and the
companies continue in operation. The purpose of this legislation is to keep
companies in business if possible. That is the sense in which this legislation is to
be distinguished from winding-up or bankruptcy proceedings: Re Avery Const.
Co., 24 C.B.R. 17. "


12 A number of motions to this court sought changes or definition of rights and procedures. The
companies filed a plan in August, but that was amended, particularly with respect to classification
of creditors. I will deal later with the question of classes of creditors, but for now I merely wish to
say that, in the first instance, it is the responsibility of the debtor companies to define the classes
and make the proposal to them.


13 One of the interim applications which I heard in this matter on the motions of the companies
and the bank dealt with the composition of classes. My ruling that two classes of bondholders
should be recognized, namely, the "A bondholders" and the "put debt claimants and C bondholders"
was upheld by the Court of Appeal. Throughout that application and decisions it was of paramount
importance that it only related to the question of the classes into which the securities held by the
bank should be divided.


14 I did, however, rule that in addition to the individual meetings of classes of creditors and at the
conclusion of those meetings a general meeting of all creditors should be convened to consider the
plan. That in fact was done.


15 The plan proposed by the companies was based on the following classes of creditors:


Class Name Definition


shareholder creditors a creditor who is a shareholder (except the bank)


A bondholders the holder of a series A
bond issued by the
petitioners, except B &
W, under the trust deed


put debt claimants and
C bondholders the bank in respect of


the put debt and as
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holder of a series C
bond issued by
Northland pursuant to the


trust deed
priority mortgagees a creditor other than the bank, a


bondholder or the trustee having a
mortgage against a property


government creditors a creditor with a claim that arises pursuant to a municipal by-
law or a provincial, state or federal taxing statute, who is not
a property tax creditor


property tax creditors a creditor having a
claim for unpaid
municipal property
taxes


general creditors a creditor not falling
within any other class,
but does not include a
contingency claimant


16 Other applications were brought which dealt with notices, proxies, proof of claim forms,
exchange rate and directions for the calling of meetings.


17 The companies and the Bank of Montreal reached an agreement on 20th October 1988 by
which they settled all outstanding claims against each other. It deals with the amounts owing to the
bank by the companies, claims by the companies and others against the bank in relation to a lender
liability lawsuit and the terms of a compromise between the bank and the companies. This
agreement is referred to in the material as the "settlement agreement". It recites that it is the entire
agreement between the parties, and a copy of it was provided to creditors, along with such other
documents as notice of the meetings, the reorganization plan and an information circular.


18 The class meetings and the general meeting of creditors were held in Vancouver on 31st
October and 1st November 1988. W.J. Little, a vice-president of Dunwoody Limited, acted as
chairman of all meetings. He supervised the conduct of scrutineers who recorded the votes cast for
and against the plan at each of the meetings. At each of the meetings additional information which
had arisen between the time the plan was mailed to the creditors and the date of the meeting was
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disclosed to the creditors.


19 Particulars of the disclosures are set out in the affidavit of Terrence King, sworn 14th
November 1988 and filed herein. Most deal with variations to the plan with respect to priority
mortgagees.


20 The report of Mr. Little, as chairman of the meetings, is contained in his affidavit sworn 9th
November 1988. All classes of creditors voted unanimously in favour of the plan, except the class
of priority mortgagees. The result of the vote in that class is:


- Priority mortgagees meeting of petitioners held on 31st October 1988. The
priority mortgagees present in person or by proxy, to the value of
$77,087,531.69. The number of mortgagees total 15.


- Voting for in person or by proxy, $60,397,607.50. The percentage of value is
78.35 per cent. The number of mortgagees voting for is 11, which amounts to a
percentage of 73.33 per cent.


- Voting against in person or by proxy, $16,689,924.19, which is a percentage of
21.65 per cent. Four mortgagees voted against, and that percentage is 26.67 per
cent.


21 The two main opponents of the plan were Guardian Trust Company and the holders of a joint
mortgage, Excelsior Life Assurance and National Life Assurance. Guardian and Excelsior have
participated in this application and I have received and considered their submissions.


22 It will be seen that 11 of 15, that is, 73.33 per cent of the priority mortgagees voted in favour
of the plan, and that those who favoured the plan represented 78.35 per cent of the value of the
mortgages in this class. Based on that result, the companies now apply for an order approving and
sanctioning the reorganization plan. The Companies' Creditors Arrangement Act provides (and I
want to set out both ss. 6 and 7):


" 6. Where a majority in number representing three-fourths in value of the
creditors, or class of creditors, as the case may be, present and voting either in
person or by proxy at the meeting or meetings thereof respectively held pursuant
to sections 4 and 5, or either of such sections, agree to any compromise or
arrangement either as proposed or as altered or modified at such meeting or
meetings, the compromise or arrangement may be sanctioned by the court, and if
so sanctioned is binding on all the creditors, or the class of creditors, as the case
may be, and on any trustee for any such class of creditors, whether secured or
unsecured, as the case may be, and is also binding on the company, and in the
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case of a company that has made an authorized assignment or against which a
receiving order has been made under the Bankruptcy Act or is in course of being
wound up under the Winding-up Act, is also binding on the trustee in bankruptcy
or liquidator and contributories of the company.


7. Where an alteration or modification of any compromise or arrangement is
proposed at any time after the court has directed a meeting or meetings to be
summoned, such meeting or meetings may be adjourned on such term as to
notice and otherwise as the court may direct, and such directions may be given as
well after as before adjournment of any meeting or meetings, and the court may
in its discretion direct that it shall not be necessary to adjourn any meeting or to
convene any further meeting of any class of creditors or shareholders that in the
opinion of the court is not adversely affected by the alteration or modification
proposed, and a compromise or arrangement so altered or modified may be
sanctioned by the court and have effect under section 6. "


23 In summary, the two conditions which must be met are approval of the plan by the creditors,
and approval and sanction by the court. Here each class of creditor voted in favour of the plan by a
majority in number who represented at least 75 per cent of the value of the creditors in that class.
Consequently, the sole issue is whether the court should approve and sanction the plan.


24 In the exercise of its discretion, the court should consider three criteria, which are:


1. There must be strict compliance with all statutory requirements.
2. All material filed and procedures carried out must be examined to determine if


anything has been done or purported to be done which is not authorized by the
Companies' Creditors Arrangement Act.


3. The plan must be fair and reasonable.


25 As I indicated, I have had the benefit of full submissions by counsel. I will refer to a number
of the cases cited by them.


26 I refer to a decision of the Alberta Court of Queen's Bench, Berger J., in Re Associated
Investors of Can. Ltd., 67 C.B.R. 237, where he said:


"Assistance in interpreting s. 6 may thus be obtained from other company and
corporation Acts which have their genesis in the British statute and are akin in
wording to the Companies' Creditors Arrangement Act."


27 And then he went on to set out elements which are similar to the ones to which I have referred.


28 In Re Alabama, New Orleans, Texas & Pac. Junction Ry. Co., [1891] 1 Ch. 213 at 238-39, a
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decision of the English Court of Appeal, Lindley L.J. said:


". . . what the Court has to do is to see, first of all, that the provisions of that
statute have been complied with; and, secondly, that the majority has been acting
bona fide. The Court also has to see that the minority is not being overridden by a
majority having interests of its own clashing with those of the minority whom
they seek to coerce. Further than that, the Court has to look at the scheme and see
whether it is one as to which persons acting honestly, and viewing the scheme
laid before them in the interests of those whom they represent, take a view which
can be reasonably taken by business men. The Court must look at the scheme,
and see whether the Act has been complied with, whether the majority are acting
bona fide, and whether they are coercing the minority in order to promote
interests adverse to those of the class whom they purport to represent; and then
see whether the scheme is a reasonable one or whether there is any reasonable
objection to it, or such an objection to it as that any reasonable man might say
that he could not approve of it."


29 In the Ontario Court of Appeal in Re Dairy Corp. of Can. Ltd., [1934] O.R. 436 at 439,
Middleton J.A. said:


" Upon this motion I think it is incumbent upon the Judge to ascertain if all
statutory requirements which are in the nature of conditions precedent have been
strictly complied with and I think the Judge also is called upon to determine
whether anything has been done or purported to have been done which is not
authorized by this Statute. Beyond this there is, I think, the duty imposed upon
the Court to criticize the scheme and ascertain whether it is in truth fair and
reasonable. "


30 And the English Court of Appeal again, in Re English, Scottish & Australian Chartered Bank,
[1893] 3 Ch. 385, referred to in the judgment, again by Lindley L.J., to what he had said in the
decision to which I have referred earlier, Re Alabama. He confirmed that, and he also quoted what
Fry L.J. said in that earlier decision:


" It is quite obvious from the language of the Act and from the mode in which it
has been interpreted that the court does not simply register the resolution come to
by the creditors, or the shareholders, as the case may be. If the creditors are
acting on sufficient information and with time to consider what they are about
and are acting honestly, they are, I apprehend, much better judges of what is to
their commercial advantage than the court can be. I do not say it is conclusive,
because there might be some blot in a scheme which had passed unobserved and
which might be pointed out later. But giving them the opportunity of observation,
I repeat that I think they are much better judges of a commercial matter than any
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court, however constituted, can be. While, therefore, I protest that we are not to
register their decisions, but to see that they have been properly convened and
have been properly consulted, and have considered the matter from a proper
point of view - that is, with a view to the interests of the class to which they
belong, and that which they are empowered to bind - the court ought to be slow
to differ from them. It should do so unhesitatingly if there is anything wrong
about it. But it ought not to do so, in my judgment, unless something is brought
to the attention of the court to show that there has been some great oversight or
miscarriage."


31 And again, in the Ontario Court of Appeal in Re Langley's Ltd., [1938] O.R. 123 at 141-42,
Masten J.A. said:


" I desire to make my view clear with regard to the function of the Court upon an
application of this kind, so far as it relates to the fairness and reasonableness of
the compromise or arrangement itself. It is in the nature of such a proceeding that
it will alter and affect the respective rights of shareholders and different classes
of shareholders, and it appears to me that, granted the compromise or
arrangement proposed is placed fairly and squarely before the shareholders, the
meeting or meetings is or are called and conducted in accordance with the
provisions of the statute, and that 75 per cent of the shares of each class
represented agree to the compromise or arrangement, the Court is entitled to
sanction it. In such a case the Court is not, in my opinion, to substitute its view of
what is a fair and reasonable compromise or arrangement for that of the business
judgment of the shareholders themselves. "


32 And in Re Wellington Bldg. Corp. Ltd., [1934] O.R. 653, Kingstone J. said:


"The object of this section is not confiscation . . . Its object is to enable
compromises to be made which are for the common benefit of the creditors as
creditors, or for the common benefit of some class of creditors as such." "


33 I want to refer as well to an article by Stanley Edwards which appears in vol. 25 of the
Canadian Bar Review. I refer specifically to p. 595, where he said:


" In addition to being feasible, a reorganization plan should be fair and equitable
as between the parties. In order to make the Act workable it has been necessary
to permit a majority of each class, with court approval, to bind the minority to the
terms of an arrangement. This provision is justified as a precaution that
minorities should not be permitted to block or unduly delay the reorganization
for reasons that are not common to other members of the same class of creditors
or shareholders, or are contrary to the public interest. "
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And on p. 602 he spoke of the classification of creditors, and said:


" Classification of the creditors is the next problem which the court will face.
Creditors should be classified according to their contract rights, - that is
according to their respective interests in the company. "


34 He said at p. 612 that votes must be made in good faith and referred to a decision of the
judicial counsel in Br. Amer. Nickel Corp. Ltd. v. O'Brien, [1927] A.C. 369 at 373-74, where
Viscount Haldane, in giving the opinion, said:


". . . their Lordships do not think that there is any real difficulty in combining the
principle that while usually a holder of shares or debentures may vote as his
interest directs, he is subject to the further principle that where his vote is
conferred on him as a member of a class he must conform to the interest of the
class itself when seeking to exercise the power conferred on him in his capacity
of being a member. The second principle is a negative one, one which puts a
restriction on the completeness of freedom under the first, without excluding
such freedom wholly."


35 The reorganization plan, as I indicated, was distributed and considered. In putting forward the
plan, there are a number of recitals which indicate the hope of the companies for their future. For
example, recital "H" is:


" Management is of the opinion that the Companies can return substantially more
to their Creditors from the continued operation of the Properties than could
reasonably be expected to be realized from their sale on a liquidation. "


And recital "I":


" Management is also of the opinion that the Companies will be able to return
more to the Creditors following the anticipated refinancing, since the Companies'
debt structure will have been significantly improved and management's time and
efforts will once again be concentrated on the business and operations of the
Companies. "


36 The reorganization plan contains as art. 1.01:


Purpose of Plan


"The purpose of this Plan is to permit the Companies to remain in possession of
their undertaking, property and assets, and to continue to carry on their
businesses, as reorganized, with the intent that the Companies will be able to pay
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each Creditor as much or more on account of its Claim, calculated on a Net
Present Value basis, than it would on a liquidation of the Companies' assets via
alternate proceedings available to wind up the affairs or liquidate the assets of
insolvent debtors or other proceedings which might be initiated by Creditors to
recover their Claims or enforce security granted to them by the Companies.


1.02 Effect of Plan


This Plan involves the amalgamation and refinancing of the Companies and,
generally, the amendment of certain terms of and the extension of time for
satisfaction of debts of the Companies. Management believes that this Plan will
allow the Companies to fulfill their obligations hereunder from the Trustco
financing and income from their operations.


1.03 Principles of Plan


This plan has been formulated on the basis of the following principles:


(a) The acceptance of this Plan will allow the Companies to utilize their large
tax loss position to assist in raising capital to repay the Creditors on the
basis of their Claims, as restructured. Those tax losses are not available to
the Companies or the Creditors in a bankruptcy of the Companies.


(b) The Companies' financial position permits them to take advantage of
tax-assisted methods of financing under the Tax Act which will effectively
reduce the cost of refinancing below the cost of any conventional method
of refinancing. The First Distress Preferred Share issue will result in Net
Proceeds sufficient to satisfy all cash payment obligations of the
Companies to the Bank pursuant to the Settlement Agreement.


37 The plan goes on in a number of other paragraphs under the topic of "Principles of Plan" to
discuss the details of that.


38 One of the relevant definitions is that of "Agreed Price", which is defined to mean:


". . . the amount agreed to among the Companies and a Creditor as the value of a
Property for the purposes of a Sale of that Property under this Plan or, in the
absence of agreement within the time limited for such agreement by this Plan
[the amount determined as a result of a specific system of appraisals or by
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arbitration]. "


39 Article III deals with the plan summary:


3.01 Amalgamation


" The Companies will amalgamate to form the Amalgamated Company. The
Amalgamated Company may, for tax purposes, incorporate a wholly-owned
subsidiary to issue Distress Preferred Shares and loan the Net Proceeds to the
Amalgamated Company. The Net Proceeds will be used by the Amalgamated
Company to fulfill its obligations to Creditors in accordance with this Plan. "


3.02 Financing of Debt Restructuring


" The Companies have entered into the Settlement Agreement for the purpose of
resolving all matters among the Companies, the Principals and the Bank. The
Companies have received a firm commitment from Trustco to provide them with
sufficient financing to permit $33,550,000 to be paid to the Bank under the
Settlement Agreement. In addition, the Companies are currently negotiating with
a bank to act as Guarantor to assist the Companies in raising sufficient funds to
satisfy all their indebtedness to Priority Mortgagees and Property Tax Creditors.
As a result, the Companies are now in a position to propose to their Creditors the
following arrangements: "


(a) The Bank


" By the Settlement Agreement the Companies have agreed, inter alia, that
on or before January 17, 1989 or such later date, not later than February 6,
1989, as may be agreed by the Bank, the Companies will, at their option,
either pay the Bank the sum of $41,650,000 or pay the Bank the sum of
$33,550,000 and deliver to the Bank title to all Non-Core Properties and
the Mortgage Receivables, in consideration of which the Bank will
acknowledge reduction of the Bank Debt by the sum of $41,650,000 and
transfer and assign to Holdco or its nominee the remaining Bank Debt and
the security therefor.


All actions commenced by the Companies against the Bank have been or
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have been agreed to be discontinued or dismissed by consent at the earliest
practicable time after the execution of the Settlement Agreement. All
actions commenced by the Bank in respect of past dealings between them
have been or are to be discontinued or dismissed by consent and the
relationship between the Companies and the Bank will, upon performance
of all conditions and obligations to be performed by the parties to the
Settlement Agreement, be at an end. In the event of a default on the part of
the Companies, including non-approval of this Plan by the requisite
majority of Creditors of each Class or the Court within the time limits
prescribed in the Settlement Agreement, the Bank may immediately
become or cause its nominee to become the sole owner of all outstanding
shares in the Companies and/or take title to such of the assets of the
Companies, as the Bank shall require in its discretion. "


(b) First Distress Preferred Share Issue


" It is the intention of the Companies to cause Finco to issue sufficient
Distress Preferred Shares to Trustco to realize Net Proceeds therefrom
sufficient to pay $33,550,000 to the Bank. It is the intention of the
Companies to satisfy their remaining obligations to the Bank under the
Settlement Agreement either by raising monies on the Non-Core Properties
and Mortgage Receivables as may be necessary to pay an additional
$8,100,000 to the Bank or by transferring the Non-Core Properties and
Mortgage Receivables to the Bank. The Companies have applied to
Revenue Canada, Taxation for an advance tax ruling to authorize the
issuance by a subsidiary of the Amalgamated Company of Distress
Preferred Shares. The Companies have been advised by their tax advisors
that such a ruling should be available to them in their current situation. "


(c) Priority Mortgagees


" After the Effective Date, a mortgage held by a Priority Mortgagee against
a Property:


(i) will remain in full force and effect on its Existing Terms except as
modified hereby;


(ii) will have its term extended to the earlier of the fifth anniversary of
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the Effective Date and March 31, 1994;
(iii) will have the interest payable thereunder adjusted to the applicable


Five Year Rate or such lower rate as may be agreed between the
Priority Mortgagee and the Companies. "


This Plan contains provisions that govern the amount to be received by a
Priority Mortgagee on the Sale of a Property and special provisions
relating to interest rates and early redemption during the first six months of
the extended term. "


40 Article IX deals with priority mortgagees. Two particularly relevant sections are:


9.02 (d)


" If a Property has been determined by the Companies, or is determined by the
Companies as at the Effective Date, to be worth less than the amount due to all
Priority Mortgagees holding mortgages against the Property and the Companies
then determine and notify the appropriate Priority Mortgagee in writing not later
than March 31, 1989:


(i) that the Property is integral to this Plan, then the Priority Mortgagee that
would not receive the full amount of its Claim from the Sale Proceeds of
the Property will reduce the amount of its mortgage to the Agreed Price
and will sell and assign the balance of its Claim to Holdco or its nominee
for $1.00; or


(ii) that it is in the best interests of the Companies, necessary under this Plan or
required by the provisions of this plan to dispose of that Property, then the
Priority Mortgagee that would not receive the full amount of its Claim
from the Sale Proceeds of that Property will:


(A) cause a nominee of the Priority Mortgagee to purchase that Property
at the Agreed Price by assumption of that portion of that Priority
Mortgagee's Claim which is equal to the Agreed Price for that
Property, and


(B) sell and assign the balance of its Claim to Holdco or its nominee for
$1.00. "


9.04 Agreement with Companies
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" Notwithstanding anything contained in this Article IX, if the Companies, before
the Meetings:


(a) agree with any Priority Mortgagee as to specific provisions of its mortgage
which may differ materially from those set out in this Plan; and


(b) those provisions are fully disclosed to the Creditors and the Bank before or
at the Meetings; "


the terms of that agreement will override the specific provisions of this Plan as
they relate to that Priority Mortgagee and its mortgage."


41 The information circular which was distributed to creditors contains a complete list of the
priority mortgagees. It deals with the subject of classes of creditors and talks about community of
interest. Recited at p. 45 of the information circular is what the companies say happened with
respect to changes in class designations.


" The five Classes of Priority Mortgagees originally contemplated by the Proof of
claim have been consolidated, following the Order of The Honourable Mr.
Justice Trainor of July 5, 1988 permitting the Companies to file a consolidated
Plan and the Companies' considerations in the development of the Plan, into one
Class, Priority Mortgagees. Insofar as the treatment of Priority Mortgagees under
the Plan is not dependent on or related to ownership of the various Properties and
the mortgages will be serviced out of the continued Revenue generated by the
Amalgamated Company, it was determined that Classes should not be constituted
on the basis of the Company owning the Property. Instead, Priority Mortgagees
are classified on the basis of the treatment of their Claims envisaged by the Plan
and on the further premise that their Claims and priorities are not so dissimilar so
as to make it impossible for them to consult together with a view to their
common interest. Although the Priority Mortgagees are for the most part secured
by charges against different Properties, their relative security positions are
essentially the same. It is the Companies' position that differing terms of payment
(i.e. maturity date and rate of interest) and differing security (i.e. Properties) do
not sufficiently differentiate the Priority Mortgagees so as to require separate
Classes. The Amended Petition filed with the Court by the Companies on August
25, 1988 contemplated two distinct classes of Priority Mortgagees, however, that
distinction was made solely on the basis of how the Plan, at that time, affected
the rights of various Priority Mortgagees. As a result of the Settlement
Agreement and the consequent amendments to the Plan, that distinction is no
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longer relevant. "


42 As I indicated earlier, the settlement agreement with the bank was distributed and there was
disclosure of all the negotiations which occurred after documents were sent to the creditors.


43 Referring back to the three criteria which I mentioned and with respect to the first, which is
strict compliance with all statutory requirements, I am satisfied that the companies have complied.
There has been disclosure and full and adequate explanation of the proposal and how, in the opinion
of the companies, it will function. The meetings were properly conducted in circumstances of
disclosure and open response.


44 The second criteria is that all material filed and procedures carried out must be examined to
determine if anything has been done or purported to be done which is not authorized by the Act.
With respect to this criteria I have read and considered all of the material which has been filed
throughout the course of many proceedings and applications which I have heard in this matter, and I
have, of course, considered the submissions which have been made to me by counsel.


45 The principal concern under this criteria is whether the classes of creditors were properly
established. The only class to which objection has been taken is the priority mortgagee class. There
was a dispute earlier about the bondholder classes, but as I indicated earlier in these reasons, that
was resolved by an application to the court.


46 I want to refer again to the decision of Mr. Justice Kingstone in Re Wellington, supra, where
he refers with approval to the Re Alabama case, and then he refers to the case of Sovereign Life
Assur. Co. v. Dodd, [1892] 2 Q.B. 573, and the judgment of Lord Esher M.R. who said:


" "The Act says that the persons to be summoned to the meeting . . . are persons
who can be divided into different classes - classes which the Act of Parliament
recognizes, though it does not define them. This, therefore, must be done: they
must be divided into different classes. What is the reason for such a course? It is
because the creditors composing the different classes have different interests;
and, therefore, if we find a different state of facts existing among different
creditors which may differently affect their minds and their judgment, they must
be divided into different classes . . .


"It seems plain that we must give such a meaning to the term 'class' as will
prevent the section being so worked as to result in confiscation and injustice, and
that it must be confined to those persons whose rights are not so dissimilar as to
make it impossible for them to consult together with a view to their common
interest." "


47 Classes of creditors should be established, having in mind the principles found in the cases to
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which I have referred. Generally, one should consider, first, whether the debt is secured or not. That
distinction is recognized in the Act. If there is security, what is the nature of it, what is the nature of
the claim and what contractual rights exist? In these proceedings the companies first proposed to
establish separate classes based on the fact that each mortgage was on a separate property.


48 If the companies' proposal for a consolidated approach to the plan is accepted, then, in my
view, there can be no basis for separate classes on the ground that each mortgage is on a separate
piece of property.


49 In the reasons for judgment which I gave in this matter on 5th July last, at p. 21 I referred to a
decision of the United States Bankruptcy Court in Re Snider Bros., 18 B.R. 230 (Mass. Bankruptcy
Court, 1987), and I said:


" I accept the analysis contained in the Snider case. It would be improper for the
court to interfere with or appear to interfere with the rights of the creditors. In my
view, that appearance would be created by making an order that the
reorganizations be merged and consolidated for all purposes. The order sought in
this part of the motion is refused. Of course that does not mean that the
companies are barred from seeking from the creditors their approval of a
consolidated plan. I say that consolidation is not appropriate at this time. The
creditors may decide to accept a consolidated plan when they have had a full
opportunity to consider the reorganization plans submitted to them. "


50 That consolidated plan was put to the creditors, and it would seem that the vast majority of the
creditors have accepted that concept.


51 An examination of the relationship between the companies and the priority mortgagees
satisfies me that they are properly in the same class. The points of similarity are:


1. The nature of the debt is the same, that is, money advanced as a loan.
2. It is a corporate loan by a sophisticated lender who is in the business and aware


of the gains and risks possible.
3. The nature of the security is that it is a first mortgage.
4. The remedies are the same - foreclosure proceedings, receivership.
5. The result of no reorganization plan would be that the lender would achieve no


more than the value of the property, less the costs of carrying until disposal, plus
the legal costs as well would come out of that. A possible exception would be if
an order absolute left the creditor in the position of holding property for a hoped
for appreciation in value.


6. Treatment of creditors is the same. The term varied to five years, the interest
rates 12 per cent or less, and the amount varied to what they would get on a
receivership with no loss for costs; that is, it would be somewhat equivalent to
the same treatment afforded to the Bank of Montreal under the settlement
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agreement.


52 The points of dissimilarity are that they are separate properties and that there are deficiencies
in value of security for the loan, which vary accordingly for particular priority mortgagees.
Specifically with respect to Guardian and Excelsior, they are both in a deficiency position.


53 Now, either of the reasons for points of dissimilarity, if effect was given to them, could result
in fragmentation to the extent that a plan would be a realistic impossibility. The distinction which is
sought is based on property values, not on contractual rights or legal interests.


54 I turn then to the last of the criteria, that is, that the plan must be fair and reasonable. There
can be no doubt that a secret, clandestine agreement giving an advantage as the price for voting
support would defeat the proceedings.


55 The Supreme Court of Canada in Hochberger v. Rittenberg (1916), 54 S.C.R. 480, dealt with
this question. Fitzpatrick C.J.C. said:


"Here there was a previous secret understanding that the appellants should
receive security for their debt and a direct advantage over all the others who were
contracting on the assumption that all were being treated alike. The notes sued on
were given in pursuance of an agreement, which was void, as made in fraud of
the other creditors . . . "


At p. 455 Duff J. said:


"Any advantage, therefore, obtained by them as the price of their participation,
which was not made known to the other parties, must be an advantage which they
could not retain without departing from the line of conduct marked out in such
circumstances by the dictates of good faith."


56 The material before me does not indicate any agreement of that kind. The plan permitted
negotiation, and in fact there was negotiation with both Guardian and Excelsior before the meetings.
All the results from negotiations which took place with other priority mortgagees were reported to
both the class and the general meetings.


57 Guardian and Excelsior submit that by the special agreement reached with Relax its vote was
bought in order to ensure the necessary majority in the class. They say it violates the principle of
equality and that the vote cannot be considered bona fide for the purpose of benefitting the class as
a whole.


58 The particulars with respect to the Relax mortgage and the negotiations which took place are
set out in the material which has been filed. The basic and fundamental difference between the facts
as presented by the companies on the one hand and Guardian and Excelsior on the other relates to
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the value of the property. There is an appraisal which indicates value in the amount of $3,700,000
and there is other material before me which indicates a value of something between $4,500,000 and
$4,600,000.


59 The negotiations which took place and the arrangement which was made and which was
presented to the meeting of the priority mortgagees involved a payment of a cash sum to Relax at
some future date, not later than 18 months from the effective date, in return for a reduction of the
Relax mortgage from something over $6,000,000 down to about $4,000,000.


60 The negotiations might, on the surface, appear to have been in the nature of an excessive
payment to Relax for the consideration in their agreement, which agreement, incidentally, included
an undertaking to vote in favour of the plan. But the answer given by the companies is that what in
effect was happening at that meeting was a negotiation as to the agreed price and that this
negotiation took place earlier rather than later and that the parties in fact came to an accord with
respect to the agreed price and that the settlement between them was on that basis.


61 If that is so, it is something which took place in accordance with what is proposed by the
reorganization plan. I have reviewed and re-read a number of times the submissions by the
companies and particularly by counsel on behalf of Guardian and Excelsior. I am satisfied that I
should accept the explanation as to what took place, which has been advanced on behalf of the
companies.


62 The question, of course, is whether or not there is some preference which is given to one
mortgagee over the other mortgagees, or the other creditors. This has been canvassed thoroughly in
the submissions under the headings of interclass preferences and intraclass preferences.


63 I turn to the question of the right to hold the property after an order absolute and whether or
not this is a denial of something of that significance that it should affect these proceedings. There is
in the material before me some evidence of values. There are the principles to which I have referred,
as well as to the rights of majorities and the rights of minorities. Certainly, those minority rights are
there, but it would seem to me that in view of the overall plan, in view of the speculative nature of
holding property in the light of appraisals which have been given as to value, that this right is
something which should be subsumed to the benefit of the majority.


64 There is in the submissions considerable discussion of the personal guarantee given by Robert
Gaglardi of the amount owing under the mortgages to the priority mortgagees who complain of the
plan. That guarantee is there. The guarantee does not form part of the reorganization plan, in my
view. It is not mentioned in the plan, that I remember, insofar as a negotiating factor is concerned,
in any event, and it is something which should not form part of the negotiations.


65 The fact of the matter is that if the reorganization plan is not approved, then, no doubt, the
bankruptcy proceedings would go ahead, and under those proceedings the second position with
respect to real property interests would go to the Bank of Montreal who are in a position of having
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something like $120,000,000 owing to them at this time, so any claim for a shortfall by a first
mortgagee, having in mind the possibility of collecting on a guarantee of Mr. Gaglardi's, would rank
second to the Bank of Montreal's claim of $121,000,000. In those circumstances I just do not think
it has any value.


66 What is the effect of the plan and those two priority mortgagees? In my view, neither is worse
off than the "no plan condition", and they could stand to gain the amount otherwise thrown away in
carrying costs and in legal costs.


67 In the circumstances and on the basis of the material before me, I would not think giving them
the option of holding the properties after order absolute would be a viable choice weighty enough to
find the companies' course to be unfair and unreasonable.


68 In conclusion, I am satisfied that the companies have complied with all statutory requirements
regarding service, notice, convening and conduct of meetings and so on, and other matters of that
kind. The plan which has been prepared is in conformity with the object of the Act and, in
particular, the companies have properly classified the creditors of the companies.


69 The plan was approved by each class of creditors under the plan. The approval was unanimous
in all cases except the priority mortgagees, and in that instance the required statutory majority in
number and threequarters in value of the creditors voted in favour of it.


70 I do not find that the plan is unjust, unfair or is in the nature of a confiscation of the rights of
creditors. So I am satisfied that the order should go in the form in which it is set out in the minutes
attached to the motion.


71 I specifically would like to confirm that I would ask that the order contain a request to the
United States Bankruptcy Court which had earlier indicated that it would await the outcome of these
proceedings before taking any further steps in matters pending before it, and that request would be
that they would consider the plan and approve and sanction it as they see fit, having in mind the
proceedings which have taken place here and the reasons which I have given for my approval and
sanction of the plan.


TRAINOR J.
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Compromise and Arrangement that formed the subject matter of the proceedings -- Plan dealt with
liquidity crisis threatening Canadian market in Asset Backed Commercial Paper -- Plan was
sanctioned by court -- Leave to appeal allowed and appeal dismissed -- CCAA permitted the
inclusion of third party releases in a plan of compromise or arrangement to be sanctioned by the
court -- Companies' Creditors Arrangement Act, ss. 4, 6.


Application by certain creditors opposed to a Plan of Compromise and Arrangement for leave to
appeal the sanctioning of that Plan. In August 2007, a liquidity crisis threatened the Canadian
market in Asset Backed Commercial Paper (ABCP). The crisis was triggered by a loss of
confidence amongst investors stemming from the news of widespread defaults on US sub-prime
mortgages. By agreement amongst the major Canadian participants, the $32 billion Canadian
market in third-party ABCP was frozen on August 13, 2007, pending an attempt to resolve the crisis
through a restructuring of that market. The Pan-Canadian Investors Committee was formed and
ultimately put forward the creditor-initiated Plan of Compromise and Arrangement that formed the
subject matter of the proceedings. The Plan was sanctioned on June 5, 2008. The applicants raised
an important point regarding the permissible scope of restructuring under the Companies' Creditors
Arrangement Act: could the court sanction a Plan that called for creditors to provide releases to
third parties who were themselves insolvent and not creditors of the debtor company? They also
argued that if the answer to that question was yes, the application judge erred in holding that the
Plan, with its particular releases (which barred some claims even in fraud), was fair and reasonable
and therefore in sanctioning it under the CCAA.


HELD: Application for leave to appeal allowed and appeal dismissed. The appeal raised issues of
considerable importance to restructuring proceedings under the CCAA Canada-wide. There were
serious and arguable grounds of appeal and the appeal would not unduly delay the progress of the
proceedings. In the circumstances, the criteria for granting leave to appeal were met. Respecting the
appeal, the CCAA permitted the inclusion of third party releases in a plan of compromise or
arrangement to be sanctioned by the court where the releases were reasonably connected to the
proposed restructuring. The wording of the CCAA, construed in light of the purpose, objects and
scheme of the Act, supported the court's jurisdiction and authority to sanction the Plan proposed in
this case, including the contested third-party releases contained in it. The Plan was fair and
reasonable in all the circumstances.


Statutes, Regulations and Rules Cited:


Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3,


Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 4, s. 6


Constitution Act, 1867, R.S.C. 1985, App. II, No. 5, s. 91(21), s. 92(13)


Appeal From:
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On appeal from the sanction order of Justice Colin L. Campbell of the Superior Court of Justice,
dated June 5, 2008, with reasons reported at [2008] O.J. No. 2265.


Counsel:


See Schedule "A" for the list of counsel.


The judgment of the Court was delivered by


R.A. BLAIR J.A.:--


A. INTRODUCTION


1 In August 2007 a liquidity crisis suddenly threatened the Canadian market in Asset Backed
Commercial Paper ("ABCP"). The crisis was triggered by a loss of confidence amongst investors
stemming from the news of widespread defaults on U.S. sub-prime mortgages. The loss of
confidence placed the Canadian financial market at risk generally and was reflective of an economic
volatility worldwide.


2 By agreement amongst the major Canadian participants, the $32 billion Canadian market in
third-party ABCP was frozen on August 13, 2007 pending an attempt to resolve the crisis through a
restructuring of that market. The Pan-Canadian Investors Committee, chaired by Purdy Crawford,
C.C., Q.C., was formed and ultimately put forward the creditor-initiated Plan of Compromise and
Arrangement that forms the subject-matter of these proceedings. The Plan was sanctioned by Colin
L. Campbell J. on June 5, 2008.


3 Certain creditors who opposed the Plan seek leave to appeal and, if leave is granted, appeal
from that decision. They raise an important point regarding the permissible scope of a restructuring
under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 as amended ("CCAA"): can
the court sanction a Plan that calls for creditors to provide releases to third parties who are
themselves solvent and not creditors of the debtor company? They also argue that, if the answer to
this question is yes, the application judge erred in holding that this Plan, with its particular releases
(which bar some claims even in fraud), was fair and reasonable and therefore in sanctioning it under
the CCAA.


Leave to Appeal


4 Because of the particular circumstances and urgency of these proceedings, the court agreed to
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collapse an oral hearing for leave to appeal with the hearing of the appeal itself. At the outset of
argument we encouraged counsel to combine their submissions on both matters.


5 The proposed appeal raises issues of considerable importance to restructuring proceedings
under the CCAA Canada-wide. There are serious and arguable grounds of appeal and -- given the
expedited time-table -- the appeal will not unduly delay the progress of the proceedings. I am
satisfied that the criteria for granting leave to appeal in CCAA proceedings, set out in such cases as
Re Cineplex Odeon Corp. (2001), 24 C.B.R. (4th) 21 (Ont. C.A.), and Re Country Style Food
Services (2002), 158 O.A.C. 30, are met. I would grant leave to appeal.


Appeal


6 For the reasons that follow, however, I would dismiss the appeal.


B. FACTS


The Parties


7 The appellants are holders of ABCP Notes who oppose the Plan. They do so principally on the
basis that it requires them to grant releases to third party financial institutions against whom they
say they have claims for relief arising out of their purchase of ABCP Notes. Amongst them are an
airline, a tour operator, a mining company, a wireless provider, a pharmaceuticals retailer, and
several holding companies and energy companies.


8 Each of the appellants has large sums invested in ABCP -- in some cases, hundreds of millions
of dollars. Nonetheless, the collective holdings of the appellants -- slightly over $1 billion --
represent only a small fraction of the more than $32 billion of ABCP involved in the restructuring.


9 The lead respondent is the Pan-Canadian Investors Committee which was responsible for the
creation and negotiation of the Plan on behalf of the creditors. Other respondents include various
major international financial institutions, the five largest Canadian banks, several trust companies,
and some smaller holders of ABCP product. They participated in the market in a number of
different ways.


The ABCP Market


10 Asset Backed Commercial Paper is a sophisticated and hitherto well-accepted financial
instrument. It is primarily a form of short-term investment -- usually 30 to 90 days -- typically with
a low interest yield only slightly better than that available through other short-term paper from a
government or bank. It is said to be "asset backed" because the cash that is used to purchase an
ABCP Note is converted into a portfolio of financial assets or other asset interests that in turn
provide security for the repayment of the notes.


11 ABCP was often presented by those selling it as a safe investment, somewhat like a
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guaranteed investment certificate.


12 The Canadian market for ABCP is significant and administratively complex. As of August
2007, investors had placed over $116 billion in Canadian ABCP. Investors range from individual
pensioners to large institutional bodies. On the selling and distribution end, numerous players are
involved, including chartered banks, investment houses and other financial institutions. Some of
these players participated in multiple ways. The Plan in this proceeding relates to approximately
$32 billion of non-bank sponsored ABCP the restructuring of which is considered essential to the
preservation of the Canadian ABCP market.


13 As I understand it, prior to August 2007 when it was frozen, the ABCP market worked as
follows.


14 Various corporations (the "Sponsors") would arrange for entities they control ("Conduits") to
make ABCP Notes available to be sold to investors through "Dealers" (banks and other investment
dealers). Typically, ABCP was issued by series and sometimes by classes within a series.


15 The cash from the purchase of the ABCP Notes was used to purchase assets which were held
by trustees of the Conduits ("Issuer Trustees") and which stood as security for repayment of the
notes. Financial institutions that sold or provided the Conduits with the assets that secured the
ABCP are known as "Asset Providers". To help ensure that investors would be able to redeem their
notes, "Liquidity Providers" agreed to provide funds that could be drawn upon to meet the demands
of maturing ABCP Notes in certain circumstances. Most Asset Providers were also Liquidity
Providers. Many of these banks and financial institutions were also holders of ABCP Notes
("Noteholders"). The Asset and Liquidity Providers held first charges on the assets.


16 When the market was working well, cash from the purchase of new ABCP Notes was also
used to pay off maturing ABCP Notes; alternatively, Noteholders simply rolled their maturing notes
over into new ones. As I will explain, however, there was a potential underlying predicament with
this scheme.


The Liquidity Crisis


17 The types of assets and asset interests acquired to "back" the ABCP Notes are varied and
complex. They were generally long-term assets such as residential mortgages, credit card
receivables, auto loans, cash collateralized debt obligations and derivative investments such as
credit default swaps. Their particular characteristics do not matter for the purpose of this appeal, but
they shared a common feature that proved to be the Achilles heel of the ABCP market: because of
their long-term nature there was an inherent timing mismatch between the cash they generated and
the cash needed to repay maturing ABCP Notes.


18 When uncertainty began to spread through the ABCP marketplace in the summer of 2007,
investors stopped buying the ABCP product and existing Noteholders ceased to roll over their
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maturing notes. There was no cash to redeem those notes. Although calls were made on the
Liquidity Providers for payment, most of the Liquidity Providers declined to fund the redemption of
the notes, arguing that the conditions for liquidity funding had not been met in the circumstances.
Hence the "liquidity crisis" in the ABCP market.


19 The crisis was fuelled largely by a lack of transparency in the ABCP scheme. Investors could
not tell what assets were backing their notes -- partly because the ABCP Notes were often sold
before or at the same time as the assets backing them were acquired; partly because of the sheer
complexity of certain of the underlying assets; and partly because of assertions of confidentiality by
those involved with the assets. As fears arising from the spreading U.S. sub-prime mortgage crisis
mushroomed, investors became increasingly concerned that their ABCP Notes may be supported by
those crumbling assets. For the reasons outlined above, however, they were unable to redeem their
maturing ABCP Notes.


The Montreal Protocol


20 The liquidity crisis could have triggered a wholesale liquidation of the assets, at depressed
prices. But it did not. During the week of August 13, 2007, the ABCP market in Canada froze -- the
result of a standstill arrangement orchestrated on the heels of the crisis by numerous market
participants, including Asset Providers, Liquidity Providers, Noteholders and other financial
industry representatives. Under the standstill agreement -- known as the Montréal Protocol -- the
parties committed to restructuring the ABCP market with a view, as much as possible, to preserving
the value of the assets and of the notes.


21 The work of implementing the restructuring fell to the Pan-Canadian Investors Committee, an
applicant in the proceeding and respondent in the appeal. The Committee is composed of 17
financial and investment institutions, including chartered banks, credit unions, a pension board, a
Crown corporation, and a university board of governors. All 17 members are themselves
Noteholders; three of them also participated in the ABCP market in other capacities as well.
Between them, they hold about two thirds of the $32 billion of ABCP sought to be restructured in
these proceedings.


22 Mr. Crawford was named the Committee's chair. He thus had a unique vantage point on the
work of the Committee and the restructuring process as a whole. His lengthy affidavit strongly
informed the application judge's understanding of the factual context, and our own. He was not
cross-examined and his evidence is unchallenged.


23 Beginning in September 2007, the Committee worked to craft a plan that would preserve the
value of the notes and assets, satisfy the various stakeholders to the extent possible, and restore
confidence in an important segment of the Canadian financial marketplace. In March 2008, it and
the other applicants sought CCAA protection for the ABCP debtors and the approval of a Plan that
had been pre-negotiated with some, but not all, of those affected by the misfortunes in the Canadian
ABCP market.
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The Plan


a) Plan Overview


24 Although the ABCP market involves many different players and kinds of assets, each with
their own challenges, the committee opted for a single plan. In Mr. Crawford's words, "all of the
ABCP suffers from common problems that are best addressed by a common solution." The Plan the
Committee developed is highly complex and involves many parties. In its essence, the Plan would
convert the Noteholders' paper -- which has been frozen and therefore effectively worthless for
many months -- into new, long-term notes that would trade freely, but with a discounted face value.
The hope is that a strong secondary market for the notes will emerge in the long run.


25 The Plan aims to improve transparency by providing investors with detailed information about
the assets supporting their ABCP Notes. It also addresses the timing mismatch between the notes
and the assets by adjusting the maturity provisions and interest rates on the new notes. Further, the
Plan adjusts some of the underlying credit default swap contracts by increasing the thresholds for
default triggering events; in this way, the likelihood of a forced liquidation flowing from the credit
default swap holder's prior security is reduced and, in turn, the risk for ABCP investors is
decreased.


26 Under the Plan, the vast majority of the assets underlying ABCP would be pooled into two
master asset vehicles (MAV1 and MAV2). The pooling is designed to increase the collateral
available and thus make the notes more secure.


27 The Plan does not apply to investors holding less than $1 million of notes. However, certain
Dealers have agreed to buy the ABCP of those of their customers holding less than the $1-million
threshold, and to extend financial assistance to these customers. Principal among these Dealers are
National Bank and Canaccord, two of the respondent financial institutions the appellants most
object to releasing. The application judge found that these developments appeared to be designed to
secure votes in favour of the Plan by various Noteholders, and were apparently successful in doing
so. If the Plan is approved, they also provide considerable relief to the many small investors who
find themselves unwittingly caught in the ABCP collapse.


b) The Releases


28 This appeal focuses on one specific aspect of the Plan: the comprehensive series of releases of
third parties provided for in Article 10.


29 The Plan calls for the release of Canadian banks, Dealers, Noteholders, Asset Providers, Issuer
Trustees, Liquidity Providers, and other market participants -- in Mr. Crawford's words, "virtually
all participants in the Canadian ABCP market" -- from any liability associated with ABCP, with the
exception of certain narrow claims relating to fraud. For instance, under the Plan as approved,
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creditors will have to give up their claims against the Dealers who sold them their ABCP Notes,
including challenges to the way the Dealers characterized the ABCP and provided (or did not
provide) information about the ABCP. The claims against the proposed defendants are mainly in
tort: negligence, misrepresentation, negligent misrepresentation, failure to act prudently as a
dealer/advisor, acting in conflict of interest, and in a few cases fraud or potential fraud. There are
also allegations of breach of fiduciary duty and claims for other equitable relief.


30 The application judge found that, in general, the claims for damages include the face value of
the Notes, plus interest and additional penalties and damages.


31 The releases, in effect, are part of a quid pro quo. Generally speaking, they are designed to
compensate various participants in the market for the contributions they would make to the
restructuring. Those contributions under the Plan include the requirements that:


a) Asset Providers assume an increased risk in their credit default swap
contracts, disclose certain proprietary information in relation to the assets,
and provide below-cost financing for margin funding facilities that are
designed to make the notes more secure;


b) Sponsors -- who in addition have cooperated with the Investors' Committee
throughout the process, including by sharing certain proprietary
information -- give up their existing contracts;


c) The Canadian banks provide below-cost financing for the margin funding
facility and,


d) Other parties make other contributions under the Plan.


32 According to Mr. Crawford's affidavit, the releases are part of the Plan "because certain key
participants, whose participation is vital to the restructuring, have made comprehensive releases a
condition for their participation."


The CCAA Proceedings to Date


33 On March 17, 2008 the applicants sought and obtained an Initial Order under the CCAA
staying any proceedings relating to the ABCP crisis and providing for a meeting of the Noteholders
to vote on the proposed Plan. The meeting was held on April 25th. The vote was overwhelmingly in
support of the Plan -- 96% of the Noteholders voted in favour. At the instance of certain
Noteholders, and as requested by the application judge (who has supervised the proceedings from
the outset), the Monitor broke down the voting results according to those Noteholders who had
worked on or with the Investors' Committee to develop the Plan and those Noteholders who had
not. Re-calculated on this basis the results remained firmly in favour of the proposed Plan -- 99% of
those connected with the development of the Plan voted positively, as did 80% of those Noteholders
who had not been involved in its formulation.


34 The vote thus provided the Plan with the "double majority" approval -- a majority of creditors


Page 9







representing two-thirds in value of the claims -- required under s. 6 of the CCAA.


35 Following the successful vote, the applicants sought court approval of the Plan under s. 6.
Hearings were held on May 12 and 13. On May 16, the application judge issued a brief endorsement
in which he concluded that he did not have sufficient facts to decide whether all the releases
proposed in the Plan were authorized by the CCAA. While the application judge was prepared to
approve the releases of negligence claims, he was not prepared at that point to sanction the release
of fraud claims. Noting the urgency of the situation and the serious consequences that would result
from the Plan's failure, the application judge nevertheless directed the parties back to the bargaining
table to try to work out a claims process for addressing legitimate claims of fraud.


36 The result of this renegotiation was a "fraud carve-out" -- an amendment to the Plan excluding
certain fraud claims from the Plan's releases. The carve-out did not encompass all possible claims of
fraud, however. It was limited in three key respects. First, it applied only to claims against ABCP
Dealers. Secondly, it applied only to cases involving an express fraudulent misrepresentation made
with the intention to induce purchase and in circumstances where the person making the
representation knew it to be false. Thirdly, the carve-out limited available damages to the value of
the notes, minus any funds distributed as part of the Plan. The appellants argue vigorously that such
a limited release respecting fraud claims is unacceptable and should not have been sanctioned by the
application judge.


37 A second sanction hearing -- this time involving the amended Plan (with the fraud carve-out)
-- was held on June 3, 2008. Two days later, Campbell J. released his reasons for decision,
approving and sanctioning the Plan on the basis both that he had jurisdiction to sanction a Plan
calling for third-party releases and that the Plan including the third-party releases in question here
was fair and reasonable.


38 The appellants attack both of these determinations.


C. LAW AND ANALYSIS


39 There are two principal questions for determination on this appeal:


1) As a matter of law, may a CCAA plan contain a release of claims against
anyone other than the debtor company or its directors?


2) If the answer to that question is yes, did the application judge err in the
exercise of his discretion to sanction the Plan as fair and reasonable given
the nature of the releases called for under it?


(1) Legal Authority for the Releases


40 The standard of review on this first issue -- whether, as a matter of law, a CCAA plan may
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contain third-party releases -- is correctness.


41 The appellants submit that a court has no jurisdiction or legal authority under the CCAA to
sanction a plan that imposes an obligation on creditors to give releases to third parties other than the
directors of the debtor company.1 The requirement that objecting creditors release claims against
third parties is illegal, they contend, because:


a) on a proper interpretation, the CCAA does not permit such releases;
b) the court is not entitled to "fill in the gaps" in the CCAA or rely upon its


inherent jurisdiction to create such authority because to do so would be
contrary to the principle that Parliament did not intend to interfere with
private property rights or rights of action in the absence of clear statutory
language to that effect;


c) the releases constitute an unconstitutional confiscation of private property
that is within the exclusive domain of the provinces under s. 92 of the
Constitution Act, 1867;


d) the releases are invalid under Quebec rules of public order; and because
e) the prevailing jurisprudence supports these conclusions.


42 I would not give effect to any of these submissions.


Interpretation, "Gap Filling" and Inherent Jurisdiction


43 On a proper interpretation, in my view, the CCAA permits the inclusion of third party releases
in a plan of compromise or arrangement to be sanctioned by the court where those releases are
reasonably connected to the proposed restructuring. I am led to this conclusion by a combination of
(a) the open-ended, flexible character of the CCAA itself, (b) the broad nature of the term
"compromise or arrangement" as used in the Act, and (c) the express statutory effect of the
"double-majority" vote and court sanction which render the plan binding on all creditors, including
those unwilling to accept certain portions of it. The first of these signals a flexible approach to the
application of the Act in new and evolving situations, an active judicial role in its application and
interpretation, and a liberal approach to that interpretation. The second provides the entrée to
negotiations between the parties affected in the restructuring and furnishes them with the ability to
apply the broad scope of their ingenuity in fashioning the proposal. The latter afford necessary
protection to unwilling creditors who may be deprived of certain of their civil and property rights as
a result of the process.


44 The CCAA is skeletal in nature. It does not contain a comprehensive code that lays out all that
is permitted or barred. Judges must therefore play a role in fleshing out the details of the statutory
scheme. The scope of the Act and the powers of the court under it are not limitless. It is beyond
controversy, however, that the CCAA is remedial legislation to be liberally construed in accordance
with the modern purposive approach to statutory interpretation. It is designed to be a flexible
instrument and it is that very flexibility which gives the Act its efficacy: Canadian Red Cross
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Society (Re) (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div.). As Farley J. noted in Re Dylex Ltd.
(1995), 31 C.B.R. (3d) 106 at 111 (Ont. Gen. Div.), "[t]he history of CCAA law has been an
evolution of judicial interpretation."


45 Much has been said, however, about the "evolution of judicial interpretation" and there is
some controversy over both the source and scope of that authority. Is the source of the court's
authority statutory, discerned solely through application of the principles of statutory interpretation,
for example? Or does it rest in the court's ability to "fill in the gaps" in legislation? Or in the court's
inherent jurisdiction?


46 These issues have recently been canvassed by the Honourable Georgina R. Jackson and Dr.
Janis Sarra in their publication "Selecting the Judicial Tool to get the Job Done: An Examination of
Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Matters,"2 and
there was considerable argument on these issues before the application judge and before us. While I
generally agree with the authors' suggestion that the courts should adopt a hierarchical approach in
their resort to these interpretive tools -- statutory interpretation, gap-filling, discretion and inherent
jurisdiction -- it is not necessary in my view to go beyond the general principles of statutory
interpretation to resolve the issues on this appeal. Because I am satisfied that it is implicit in the
language of the CCAA itself that the court has authority to sanction plans incorporating third-party
releases that are reasonably related to the proposed restructuring, there is no "gap-filling" to be done
and no need to fall back on inherent jurisdiction. In this respect, I take a somewhat different
approach than the application judge did.


47 The Supreme Court of Canada has affirmed generally -- and in the insolvency context
particularly -- that remedial statutes are to be interpreted liberally and in accordance with Professor
Driedger's modern principle of statutory interpretation. Driedger advocated that "the words of an
Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously
with the scheme of the Act, the object of the Act, and the intention of Parliament": Re Rizzo & Rizzo
Shoes Ltd., [1998] 1 S.C.R. 27 at para. 21, quoting E.A. Driedger, Construction of Statutes, 2nd ed.
(Toronto: Butterworths, 1983); Bell Expressvu Ltd. Partnership v. R., [2002] 2 S.C.R. 559 at para.
26.


48 More broadly, I believe that the proper approach to the judicial interpretation and application
of statutes -- particularly those like the CCAA that are skeletal in nature -- is succinctly and
accurately summarized by Jackson and Sarra in their recent article, supra, at p. 56:


The exercise of a statutory authority requires the statute to be construed. The
plain meaning or textualist approach has given way to a search for the object and
goals of the statute and the intentionalist approach. This latter approach makes
use of the purposive approach and the mischief rule, including its codification
under interpretation statutes that every enactment is deemed remedial, and is to
be given such fair, large and liberal construction and interpretation as best
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ensures the attainment of its objects. This latter approach advocates reading the
statute as a whole and being mindful of Driedger's "one principle", that the words
of the Act are to be read in their entire context, in their grammatical and ordinary
sense harmoniously with the scheme of the Act, the object of the Act, and the
intention of Parliament. It is important that courts first interpret the statute before
them and exercise their authority pursuant to the statute, before reaching for other
tools in the judicial toolbox. Statutory interpretation using the principles
articulated above leaves room for gap-filling in the common law provinces and a
consideration of purpose in Québec as a manifestation of the judge's overall task
of statutory interpretation. Finally, the jurisprudence in relation to statutory
interpretation demonstrates the fluidity inherent in the judge's task in seeking the
objects of the statute and the intention of the legislature.


49 I adopt these principles.


50 The remedial purpose of the CCAA -- as its title affirms -- is to facilitate compromises or
arrangements between an insolvent debtor company and its creditors. In Chef Ready Foods Ltd. v.
Hongkong Bank of Canada (1990), 4 C.B.R. (3d) 311 at 318 (B.C.C.A.), Gibbs J.A. summarized
very concisely the purpose, object and scheme of the Act:


Almost inevitably, liquidation destroyed the shareholders' investment, yielded
little by way of recovery to the creditors, and exacerbated the social evil of
devastating levels of unemployment. The government of the day sought, through
the C.C.A.A., to create a regime whereby the principals of the company and the
creditors could be brought together under the supervision of the court to attempt
a reorganization or compromise or arrangement under which the company could
continue in business.


51 The CCAA was enacted in 1933 and was necessary -- as the then Secretary of State noted in
introducing the Bill on First Reading -- "because of the prevailing commercial and industrial
depression" and the need to alleviate the effects of business bankruptcies in that context: see the
statement of the Hon. C.H. Cahan, Secretary of State, House of Commons Debates (Hansard) (April
20, 1933) at 4091. One of the greatest effects of that Depression was what Gibbs J.A. described as
"the social evil of devastating levels of unemployment". Since then, courts have recognized that the
Act has a broader dimension than simply the direct relations between the debtor company and its
creditors and that this broader public dimension must be weighed in the balance together with the
interests of those most directly affected: see, for example, Elan Corp. v. Comiskey (Trustee of)
(1990), 1 O.R. (3d) 289 (C.A.), per Doherty J.A. in dissent; Re Skydome Corp. (1998), 16 C.B.R.
(4th) 125 (Ont. Gen. Div.); Re Anvil Range Mining Corp. (1998), 3 C.B.R. (4th) 93 (Ont. Gen.
Div.).


52 In this respect, I agree with the following statement of Doherty J.A. in Elan, supra, at pp.
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306-307:


... [T]he Act was designed to serve a "broad constituency of investors, creditors
and employees".3 Because of that "broad constituency" the court must, when
considering applications brought under the Act, have regard not only to the
individuals and organizations directly affected by the application, but also to the
wider public interest. [Emphasis added.]


Application of the Principles of Interpretation


53 An interpretation of the CCAA that recognizes its broader socio-economic purposes and
objects is apt in this case. As the application judge pointed out, the restructuring underpins the
financial viability of the Canadian ABCP market itself.


54 The appellants argue that the application judge erred in taking this approach and in treating the
Plan and the proceedings as an attempt to restructure a financial market (the ABCP market) rather
than simply the affairs between the debtor corporations who caused the ABCP Notes to be issued
and their creditors. The Act is designed, they say, only to effect reorganizations between a corporate
debtor and its creditors and not to attempt to restructure entire marketplaces.


55 This perspective is flawed in at least two respects, however, in my opinion. First, it reflects a
view of the purpose and objects of the CCAA that is too narrow. Secondly, it overlooks the reality
of the ABCP marketplace and the context of the restructuring in question here. It may be true that,
in their capacity as ABCP Dealers, the releasee financial institutions are "third-parties" to the
restructuring in the sense that they are not creditors of the debtor corporations. However, in their
capacities as Asset Providers and Liquidity Providers, they are not only creditors but they are prior
secured creditors to the Noteholders. Furthermore -- as the application judge found -- in these latter
capacities they are making significant contributions to the restructuring by "foregoing immediate
rights to assets and ... providing real and tangible input for the preservation and enhancement of the
Notes" (para. 76). In this context, therefore, the application judge's remark at para. 50 that the
restructuring "involves the commitment and participation of all parties" in the ABCP market makes
sense, as do his earlier comments at paras. 48-49:


Given the nature of the ABCP market and all of its participants, it is more
appropriate to consider all Noteholders as claimants and the object of the Plan to
restore liquidity to the assets being the Notes themselves. The restoration of the
liquidity of the market necessitates the participation (including more tangible
contribution by many) of all Noteholders.


In these circumstances, it is unduly technical to classify the Issuer Trustees as
debtors and the claims of the Noteholders as between themselves and others as
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being those of third party creditors, although I recognize that the restructuring
structure of the CCAA requires the corporations as the vehicles for restructuring.
[Emphasis added.]


56 The application judge did observe that "[t]he insolvency is of the ABCP market itself, the
restructuring is that of the market for such paper ..." (para. 50). He did so, however, to point out the
uniqueness of the Plan before him and its industry-wide significance and not to suggest that he need
have no regard to the provisions of the CCAA permitting a restructuring as between debtor and
creditors. His focus was on the effect of the restructuring, a perfectly permissible perspective, given
the broad purpose and objects of the Act. This is apparent from his later references. For example, in
balancing the arguments against approving releases that might include aspects of fraud, he
responded that "what is at issue is a liquidity crisis that affects the ABCP market in Canada" (para.
125). In addition, in his reasoning on the fair-and-reasonable issue, he stated at para. 142: "Apart
from the Plan itself, there is a need to restore confidence in the financial system in Canada and this
Plan is a legitimate use of the CCAA to accomplish that goal."


57 I agree. I see no error on the part of the application judge in approaching the fairness
assessment or the interpretation issue with these considerations in mind. They provide the context in
which the purpose, objects and scheme of the CCAA are to be considered.


The Statutory Wording


58 Keeping in mind the interpretive principles outlined above, I turn now to a consideration of
the provisions of the CCAA. Where in the words of the statute is the court clothed with authority to
approve a plan incorporating a requirement for third-party releases? As summarized earlier, the
answer to that question, in my view, is to be found in:


a) the skeletal nature of the CCAA;
b) Parliament's reliance upon the broad notions of "compromise" and "arrangement"


to establish the framework within which the parties may work to put forward a
restructuring plan; and in


c) the creation of the statutory mechanism binding all creditors in classes to the
compromise or arrangement once it has surpassed the high "double majority"
voting threshold and obtained court sanction as "fair and reasonable".


Therein lies the expression of Parliament's intention to permit the parties to negotiate and vote on,
and the court to sanction, third-party releases relating to a restructuring.


59 Sections 4 and 6 of the CCAA state:


4. Where a compromise or an arrangement is proposed between a debtor company
and its unsecured creditors or any class of them, the court may, on the application
in a summary way of the company, of any such creditor or of the trustee in
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bankruptcy or liquidator of the company, order a meeting of the creditors or class
of creditors, and, if the court so determines, of the shareholders of the company,
to be summoned in such manner as the court directs.


6. Where a majority in number representing two-thirds in value of the creditors, or
class of creditors, as the case may be, present and voting either in person or by
proxy at the meeting or meetings thereof respectively held pursuant to sections 4
and 5, or either of those sections, agree to any compromise or arrangement either
as proposed or as altered or modified at the meeting or meetings, the compromise
or arrangement may be sanctioned by the court, and if so sanctioned is binding


(a) on all the creditors or the class of creditors, as the case may be, and on any
trustee for any such class of creditors, whether secured or unsecured, as the case
may be, and on the company; and


(b) in the case of a company that has made an authorized assignment or against
which a bankruptcy order has been made under the Bankruptcy and Insolvency
Act or is in the course of being wound up under the Winding-up and
Restructuring Act, on the trustee in bankruptcy or liquidator and contributories of
the company.


Compromise or Arrangement


60 While there may be little practical distinction between "compromise" and "arrangement" in
many respects, the two are not necessarily the same. "Arrangement" is broader than "compromise"
and would appear to include any scheme for reorganizing the affairs of the debtor: Houlden and
Morawetz, Bankruptcy and Insolvency Law of Canada, loose-leaf, 3rd ed., vol. 4 (Toronto:
Thomson Carswell) at 10A-12.2, N para. 10. It has been said to be "a very wide and indefinite
[word]": Re Refund of Dues under Timber Regulations, [1935] A.C. 184 at 197 (P.C.), affirming
S.C.C. [1933] S.C.R. 616. See also, Re Guardian Assur. Co., [1917] 1 Ch. 431 at 448, 450; Re T&N
Ltd. and Others (No. 3), [2007] 1 All E.R. 851 (Ch.).


61 The CCAA is a sketch, an outline, a supporting framework for the resolution of corporate
insolvencies in the public interest. Parliament wisely avoided attempting to anticipate the myriad of
business deals that could evolve from the fertile and creative minds of negotiators restructuring their
financial affairs. It left the shape and details of those deals to be worked out within the framework
of the comprehensive and flexible concepts of a "compromise" and "arrangement." I see no reason
why a release in favour of a third party, negotiated as part of a package between a debtor and
creditor and reasonably relating to the proposed restructuring cannot fall within that framework.


62 A proposal under the Bankruptcy and Insolvency Act, R.S., 1985, c. B-3 (the "BIA") is a
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contract: Employers' Liability Assurance Corp. Ltd. v. Ideal Petroleum (1959) Ltd. [1978] 1 S.C.R.
230 at 239; Society of Composers, Authors & Music Publishers of Canada v. Armitage (2000), 50
O.R. (3d) 688 at para. 11 (C.A.). In my view, a compromise or arrangement under the CCAA is
directly analogous to a proposal for these purposes, and therefore is to be treated as a contract
between the debtor and its creditors. Consequently, parties are entitled to put anything into such a
plan that could lawfully be incorporated into any contract. See Re Air Canada (2004), 2 C.B.R.
(5th) 4 at para. 6 (Ont. S.C.J.); Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 12
O.R. (3d) 500 at 518 (Gen. Div.).


63 There is nothing to prevent a debtor and a creditor from including in a contract between them
a term providing that the creditor release a third party. The term is binding as between the debtor
and creditor. In the CCAA context, therefore, a plan of compromise or arrangement may propose
that creditors agree to compromise claims against the debtor and to release third parties, just as any
debtor and creditor might agree to such a term in a contract between them. Once the statutory
mechanism regarding voter approval and court sanctioning has been complied with, the plan --
including the provision for releases -- becomes binding on all creditors (including the dissenting
minority).


64 Re T&N Ltd. and Others, supra, is instructive in this regard. It is a rare example of a court
focussing on and examining the meaning and breadth of the term "arrangement". T&N and its
associated companies were engaged in the manufacture, distribution and sale of asbestos-containing
products. They became the subject of many claims by former employees, who had been exposed to
asbestos dust in the course of their employment, and their dependents. The T&N companies applied
for protection under s. 425 of the U.K. Companies Act 1985, a provision virtually identical to the
scheme of the CCAA -- including the concepts of compromise or arrangement.4


65 T&N carried employers' liability insurance. However, the employers' liability insurers (the
"EL insurers") denied coverage. This issue was litigated and ultimately resolved through the
establishment of a multi-million pound fund against which the employees and their dependants (the
"EL claimants") would assert their claims. In return, T&N's former employees and dependants (the
"EL claimants") agreed to forego any further claims against the EL insurers. This settlement was
incorporated into the plan of compromise and arrangement between the T&N companies and the EL
claimants that was voted on and put forward for court sanction.


66 Certain creditors argued that the court could not sanction the plan because it did not constitute
a "compromise or arrangement" between T&N and the EL claimants since it did not purport to
affect rights as between them but only the EL claimants' rights against the EL insurers. The Court
rejected this argument. Richards J. adopted previous jurisprudence -- cited earlier in these reasons --
to the effect that the word "arrangement" has a very broad meaning and that, while both a
compromise and an arrangement involve some "give and take", an arrangement need not involve a
compromise or be confined to a case of dispute or difficulty (paras. 46-51). He referred to what
would be the equivalent of a solvent arrangement under Canadian corporate legislation as an
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example.5 Finally, he pointed out that the compromised rights of the EL claimants against the EL
insurers were not unconnected with the EL claimants' rights against the T&N companies; the
scheme of arrangement involving the EL insurers was "an integral part of a single proposal
affecting all the parties" (para. 52). He concluded his reasoning with these observations (para. 53):


In my judgment it is not a necessary element of an arrangement for the purposes
of s. 425 of the 1985 Act that it should alter the rights existing between the
company and the creditors or members with whom it is made. No doubt in most
cases it will alter those rights. But, provided that the context and content of the
scheme are such as properly to constitute an arrangement between the company
and the members or creditors concerned, it will fall within s. 425. It is ... neither
necessary nor desirable to attempt a definition of arrangement. The legislature
has not done so. To insist on an alteration of rights, or a termination of rights as
in the case of schemes to effect takeovers or mergers, is to impose a restriction
which is neither warranted by the statutory language nor justified by the courts'
approach over many years to give the term its widest meaning. Nor is an
arrangement necessarily outside the section, because its effect is to alter the
rights of creditors against another party or because such alteration could be
achieved by a scheme of arrangement with that party. [Emphasis added.]


67 I find Richard J.'s analysis helpful and persuasive. In effect, the claimants in T&N were being
asked to release their claims against the EL insurers in exchange for a call on the fund. Here, the
appellants are being required to release their claims against certain financial third parties in
exchange for what is anticipated to be an improved position for all ABCP Noteholders, stemming
from the contributions the financial third parties are making to the ABCP restructuring. The
situations are quite comparable.


The Binding Mechanism


68 Parliament's reliance on the expansive terms "compromise" or "arrangement" does not stand
alone, however. Effective insolvency restructurings would not be possible without a statutory
mechanism to bind an unwilling minority of creditors. Unanimity is frequently impossible in such
situations. But the minority must be protected too. Parliament's solution to this quandary was to
permit a wide range of proposals to be negotiated and put forward (the compromise or arrangement)
and to bind all creditors by class to the terms of the plan, but to do so only where the proposal can
gain the support of the requisite "double majority" of votes6 and obtain the sanction of the court on
the basis that it is fair and reasonable. In this way, the scheme of the CCAA supports the intention
of Parliament to encourage a wide variety of solutions to corporate insolvencies without
unjustifiably overriding the rights of dissenting creditors.


The Required Nexus


69 In keeping with this scheme and purpose, I do not suggest that any and all releases between
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creditors of the debtor company seeking to restructure and third parties may be made the subject of
a compromise or arrangement between the debtor and its creditors. Nor do I think the fact that the
releases may be "necessary" in the sense that the third parties or the debtor may refuse to proceed
without them, of itself, advances the argument in favour of finding jurisdiction (although it may
well be relevant in terms of the fairness and reasonableness analysis).


70 The release of the claim in question must be justified as part of the compromise or
arrangement between the debtor and its creditors. In short, there must be a reasonable connection
between the third party claim being compromised in the plan and the restructuring achieved by the
plan to warrant inclusion of the third party release in the plan. This nexus exists here, in my view.


71 In the course of his reasons, the application judge made the following findings, all of which
are amply supported on the record:


a) The parties to be released are necessary and essential to the restructuring of
the debtor;


b) The claims to be released are rationally related to the purpose of the Plan
and necessary for it;


c) The Plan cannot succeed without the releases;
d) The parties who are to have claims against them released are contributing


in a tangible and realistic way to the Plan; and
e) The Plan will benefit not only the debtor companies but creditor


Noteholders generally.


72 Here, then -- as was the case in T&N -- there is a close connection between the claims being
released and the restructuring proposal. The tort claims arise out of the sale and distribution of the
ABCP Notes and their collapse in value, just as do the contractual claims of the creditors against the
debtor companies. The purpose of the restructuring is to stabilize and shore up the value of those
notes in the long run. The third parties being released are making separate contributions to enable
those results to materialize. Those contributions are identified earlier, at para. 31 of these reasons.
The application judge found that the claims being released are not independent of or unrelated to the
claims that the Noteholders have against the debtor companies; they are closely connected to the
value of the ABCP Notes and are required for the Plan to succeed. At paras. 76-77 he said:


[76] I do not consider that the Plan in this case involves a change in relationship
among creditors "that does not directly involve the Company." Those who
support the Plan and are to be released are "directly involved in the Company" in
the sense that many are foregoing immediate rights to assets and are providing
real and tangible input for the preservation and enhancement of the Notes. It
would be unduly restrictive to suggest that the moving parties' claims against
released parties do not involve the Company, since the claims are directly related
to the value of the Notes. The value of the Notes is in this case the value of the
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Company.


[77] This Plan, as it deals with releases, doesn't change the relationship of the
creditors apart from involving the Company and its Notes.


73 I am satisfied that the wording of the CCAA -- construed in light of the purpose, objects and
scheme of the Act and in accordance with the modern principles of statutory interpretation --
supports the court's jurisdiction and authority to sanction the Plan proposed here, including the
contested third-party releases contained in it.


The Jurisprudence


74 Third party releases have become a frequent feature in Canadian restructurings since the
decision of the Alberta Court of Queen's Bench in Re Canadian Airlines Corp. (2000), 265 A.R.
201, leave to appeal refused by Resurgence Asset Management LLC v. Canadian Airlines Corp.
(2000), 266 A.R. 131 (C.A.), and [2001] S.C.C.A. No. 60, (2001) 293 A.R. 351 (S.C.C.). In Re
Muscle Tech Research and Development Inc. (2006), 25 C.B.R (5th) 231 (Ont. S.C.J.) Justice
Ground remarked (para. 8):


[It] is not uncommon in CCAA proceedings, in the context of a plan of
compromise and arrangement, to compromise claims against the Applicants and
other parties against whom such claims or related claims are made.


75 We were referred to at least a dozen court-approved CCAA plans from across the country that
included broad third-party releases. With the exception of Re Canadian Airlines, however, the
releases in those restructurings -- including Muscle Tech -- were not opposed. The appellants argue
that those cases are wrongly decided, because the court simply does not have the authority to
approve such releases.


76 In Re Canadian Airlines the releases in question were opposed, however. Paperny J. (as she
then was) concluded the court had jurisdiction to approve them and her decision is said to be the
well-spring of the trend towards third-party releases referred to above. Based on the foregoing
analysis, I agree with her conclusion although for reasons that differ from those cited by her.


77 Justice Paperny began her analysis of the release issue with the observation at para. 87 that
"[p]rior to 1997, the CCAA did not provide for compromises of claims against anyone other than
the petitioning company." It will be apparent from the analysis in these reasons that I do not accept
that premise, notwithstanding the decision of the Quebec Court of Appeal in Michaud v. Steinberg,7


of which her comment may have been reflective. Paperny J.'s reference to 1997 was a reference to
the amendments of that year adding s. 5.1 to the CCAA, which provides for limited releases in
favour of directors. Given the limited scope of s. 5.1, Justice Paperny was thus faced with the
argument -- dealt with later in these reasons -- that Parliament must not have intended to extend the
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authority to approve third-party releases beyond the scope of this section. She chose to address this
contention by concluding that, although the amendments "[did] not authorize a release of claims
against third parties other than directors, [they did] not prohibit such releases either" (para. 92).


78 Respectfully, I would not adopt the interpretive principle that the CCAA permits releases
because it does not expressly prohibit them. Rather, as I explain in these reasons, I believe the
open-ended CCAA permits third-party releases that are reasonably related to the restructuring at
issue because they are encompassed in the comprehensive terms "compromise" and "arrangement"
and because of the double-voting majority and court sanctioning statutory mechanism that makes
them binding on unwilling creditors.


79 The appellants rely on a number of authorities, which they submit support the proposition that
the CCAA may not be used to compromise claims as between anyone other than the debtor
company and its creditors. Principal amongst these are Michaud v. Steinberg, supra; NBD Bank,
Canada v. Dofasco Inc., (1999), 46 O.R. (3d) 514 (C.A.); Pacific Coastal Airlines Ltd. v. Air
Canada (2001), 19 B.L.R. (3d) 286 (B.C.S.C.); and Re Stelco Inc. (2005), 78 O.R. (3d) 241 (C.A.)
("Stelco I"). I do not think these cases assist the appellants, however. With the exception of
Steinberg, they do not involve third party claims that were reasonably connected to the
restructuring. As I shall explain, it is my opinion that Steinberg does not express a correct view of
the law, and I decline to follow it.


80 In Pacific Coastal Airlines, Tysoe J. made the following comment at para. 24:


[The purpose of the CCAA proceeding] is not to deal with disputes between a
creditor of a company and a third party, even if the company was also involved
in the subject matter of the dispute. While issues between the debtor company
and non-creditors are sometimes dealt with in CCAA proceedings, it is not a
proper use of a CCAA proceeding to determine disputes between parties other
than the debtor company.


81 This statement must be understood in its context, however. Pacific Coastal Airlines had been a
regional carrier for Canadian Airlines prior to the CCAA reorganization of the latter in 2000. In the
action in question it was seeking to assert separate tort claims against Air Canada for contractual
interference and inducing breach of contract in relation to certain rights it had to the use of
Canadian's flight designator code prior to the CCAA proceeding. Air Canada sought to have the
action dismissed on grounds of res judicata or issue estoppel because of the CCAA proceeding.
Tysoe J. rejected the argument.


82 The facts in Pacific Coastal are not analogous to the circumstances of this case, however.
There is no suggestion that a resolution of Pacific Coastal's separate tort claim against Air Canada
was in any way connected to the Canadian Airlines restructuring, even though Canadian -- at a
contractual level -- may have had some involvement with the particular dispute. Here, however, the
disputes that are the subject-matter of the impugned releases are not simply "disputes between
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parties other than the debtor company". They are closely connected to the disputes being resolved
between the debtor companies and their creditors and to the restructuring itself.


83 Nor is the decision of this Court in the NBD Bank case dispositive. It arose out of the financial
collapse of Algoma Steel, a wholly-owned subsidiary of Dofasco. The Bank had advanced funds to
Algoma allegedly on the strength of misrepresentations by Algoma's Vice-President, James
Melville. The plan of compromise and arrangement that was sanctioned by Farley J. in the Algoma
CCAA restructuring contained a clause releasing Algoma from all claims creditors "may have had
against Algoma or its directors, officers, employees and advisors." Mr. Melville was found liable
for negligent misrepresentation in a subsequent action by the Bank. On appeal, he argued that since
the Bank was barred from suing Algoma for misrepresentation by its officers, permitting it to
pursue the same cause of action against him personally would subvert the CCAA process -- in short,
he was personally protected by the CCAA release.


84 Rosenberg J.A., writing for this Court, rejected this argument. The appellants here rely
particularly upon his following observations at paras. 53-54:


53 In my view, the appellant has not demonstrated that allowing the respondent
to pursue its claim against him would undermine or subvert the purposes of the
Act. As this court noted in Elan Corp. v. Comiskey (1990), 1 O.R. (3d) 289 at
297, the CCAA is remedial legislation "intended to provide a structured
environment for the negotiation of compromises between a debtor company and
its creditors for the benefit of both". It is a means of avoiding a liquidation that
may yield little for the creditors, especially unsecured creditors like the
respondent, and the debtor company shareholders. However, the appellant has
not shown that allowing a creditor to continue an action against an officer for
negligent misrepresentation would erode the effectiveness of the Act.


54 In fact, to refuse on policy grounds to impose liability on an officer of the
corporation for negligent misrepresentation would contradict the policy of
Parliament as demonstrated in recent amendments to the CCAA and the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. Those Acts now
contemplate that an arrangement or proposal may include a term for compromise
of certain types of claims against directors of the company except claims that
"are based on allegations of misrepresentations made by directors". L.W.
Houlden and C.H. Morawetz, the editors of The 2000 Annotated Bankruptcy and
Insolvency Act (Toronto: Carswell, 1999) at p. 192 are of the view that the policy
behind the provision is to encourage directors of an insolvent corporation to
remain in office so that the affairs of the corporation can be reorganized. I can
see no similar policy interest in barring an action against an officer of the
company who, prior to the insolvency, has misrepresented the financial affairs of
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the corporation to its creditors. It may be necessary to permit the compromise of
claims against the debtor corporation, otherwise it may not be possible to
successfully reorganize the corporation. The same considerations do not apply to
individual officers. Rather, it would seem to me that it would be contrary to good
policy to immunize officers from the consequences of their negligent statements
which might otherwise be made in anticipation of being forgiven under a
subsequent corporate proposal or arrangement. [Footnote omitted.]


85 Once again, this statement must be assessed in context. Whether Justice Farley had the
authority in the earlier Algoma CCAA proceedings to sanction a plan that included third party
releases was not under consideration at all. What the Court was determining in NBD Bank was
whether the release extended by its terms to protect a third party. In fact, on its face, it does not
appear to do so. Justice Rosenberg concluded only that not allowing Mr. Melville to rely upon the
release did not subvert the purpose of the CCAA. As the application judge here observed, "there is
little factual similarity in NBD to the facts now before the Court" (para. 71). Contrary to the facts of
this case, in NBD Bank the creditors had not agreed to grant a release to officers; they had not voted
on such a release and the court had not assessed the fairness and reasonableness of such a release as
a term of a complex arrangement involving significant contributions by the beneficiaries of the
release -- as is the situation here. Thus, NBD Bank is of little assistance in determining whether the
court has authority to sanction a plan that calls for third party releases.


86 The appellants also rely upon the decision of this Court in Stelco I. There, the Court was
dealing with the scope of the CCAA in connection with a dispute over what were called the
"Turnover Payments". Under an inter-creditor agreement one group of creditors had subordinated
their rights to another group and agreed to hold in trust and "turn over" any proceeds received from
Stelco until the senior group was paid in full. On a disputed classification motion, the Subordinated
Debt Holders argued that they should be in a separate class from the Senior Debt Holders. Farley J.
refused to make such an order in the court below, stating:


[Sections] 4, 5 and 6 [of the CCAA] talk of compromises or arrangements
between a company and its creditors. There is no mention of this extending by
statute to encompass a change of relationship among the creditors vis-à-vis the
creditors themselves and not directly involving the company. [Citations omitted;
emphasis added.]


See Re Stelco Inc. (2005), 15 C.B.R. (5th) 297 (Ont. S.C.J.) at para. 7.


87 This Court upheld that decision. The legal relationship between each group of creditors and
Stelco was the same, albeit there were inter-creditor differences, and creditors were to be classified
in accordance with their legal rights. In addition, the need for timely classification and voting
decisions in the CCAA process militated against enmeshing the classification process in the
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vagaries of inter-corporate disputes. In short, the issues before the Court were quite different from
those raised on this appeal.


88 Indeed, the Stelco plan, as sanctioned, included third party releases (albeit uncontested ones).
This Court subsequently dealt with the same inter-creditor agreement on an appeal where the
Subordinated Debt Holders argued that the inter-creditor subordination provisions were beyond the
reach of the CCAA and therefore that they were entitled to a separate civil action to determine their
rights under the agreement: Re Stelco Inc., (2006), 21 C.B.R. (5th) 157 (Ont. C.A.) ("Stelco II").
The Court rejected that argument and held that where the creditors' rights amongst themselves were
sufficiently related to the debtor and its plan, they were properly brought within the scope of the
CCAA plan. The Court said (para. 11):


In [Stelco I] -- the classification case -- the court observed that it is not a proper
use of a CCAA proceeding to determine disputes between parties other than the
debtor company ... [H]owever, the present case is not simply an inter-creditor
dispute that does not involve the debtor company; it is a dispute that is
inextricably connected to the restructuring process. [Emphasis added.]


89 The approach I would take to the disposition of this appeal is consistent with that view. As I
have noted, the third party releases here are very closely connected to the ABCP restructuring
process.


90 Some of the appellants -- particularly those represented by Mr. Woods -- rely heavily upon the
decision of the Quebec Court of Appeal in Michaud v. Steinberg, supra. They say that it is
determinative of the release issue. In Steinberg, the Court held that the CCAA, as worded at the
time, did not permit the release of directors of the debtor corporation and that third-party releases
were not within the purview of the Act. Deschamps J.A. (as she then was) said (paras. 42, 54 and 58
-- English translation):


[42] Even if one can understand the extreme pressure weighing on the creditors
and the respondent at the time of the sanctioning, a plan of arrangement is not the
appropriate forum to settle disputes other than the claims that are the subject of
the arrangement. In other words, one cannot, under the pretext of an absence of
formal directives in the Act, transform an arrangement into a potpourri.


...


[54] The Act offers the respondent a way to arrive at a compromise with is
creditors. It does not go so far as to offer an umbrella to all the persons within its
orbit by permitting them to shelter themselves from any recourse.


...


Page 24







[58] The [CCAA] and the case law clearly do not permit extending the
application of an arrangement to persons other than the respondent and its
creditors and, consequently, the plan should not have been sanctioned as is [that
is, including the releases of the directors].


91 Justices Vallerand and Delisle, in separate judgments, agreed. Justice Vallerand summarized
his view of the consequences of extending the scope of the CCAA to third party releases in this
fashion (para. 7):


In short, the Act will have become the Companies' and Their Officers and
Employees Creditors Arrangement Act -- an awful mess -- and likely not attain
its purpose, which is to enable the company to survive in the face of its creditors
and through their will, and not in the face of the creditors of its officers. This is
why I feel, just like my colleague, that such a clause is contrary to the Act's mode
of operation, contrary to its purposes and, for this reason, is to be banned.


92 Justice Delisle, on the other hand, appears to have rejected the releases because of their broad
nature -- they released directors from all claims, including those that were altogether unrelated to
their corporate duties with the debtor company -- rather than because of a lack of authority to
sanction under the Act. Indeed, he seems to have recognized the wide range of circumstances that
could be included within the term "compromise or arrangement". He is the only one who addressed
that term. At para. 90 he said:


The CCAA is drafted in general terms. It does not specify, among other things,
what must be understood by "compromise or arrangement". However, it may be
inferred from the purpose of this [A]ct that these terms encompass all that should
enable the person who has recourse to it to fully dispose of his debts, both those
that exist on the date when he has recourse to the statute and those contingent on
the insolvency in which he finds himself ... [Emphasis added.]


93 The decision of the Court did not reflect a view that the terms of a compromise or
arrangement should "encompass all that should enable the person who has recourse to [the Act] to
dispose of his debts ... and those contingent on the insolvency in which he finds himself," however.
On occasion such an outlook might embrace third parties other than the debtor and its creditors in
order to make the arrangement work. Nor would it be surprising that, in such circumstances, the
third parties might seek the protection of releases, or that the debtor might do so on their behalf.
Thus, the perspective adopted by the majority in Steinberg, in my view, is too narrow, having
regard to the language, purpose and objects of the CCAA and the intention of Parliament. They
made no attempt to consider and explain why a compromise or arrangement could not include
third-party releases. In addition, the decision appears to have been based, at least partly, on a
rejection of the use of contract-law concepts in analysing the Act -- an approach inconsistent with
the jurisprudence referred to above.
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94 Finally, the majority in Steinberg seems to have proceeded on the basis that the CCAA cannot
interfere with civil or property rights under Quebec law. Mr. Woods advanced this argument before
this Court in his factum, but did not press it in oral argument. Indeed, he conceded that if the Act
encompasses the authority to sanction a plan containing third-party releases -- as I have concluded it
does -- the provisions of the CCAA, as valid federal insolvency legislation, are paramount over
provincial legislation. I shall return to the constitutional issues raised by the appellants later in these
reasons.


95 Accordingly, to the extent Steinberg stands for the proposition that the court does not have
authority under the CCAA to sanction a plan that incorporates third-party releases, I do not believe
it to be a correct statement of the law and I respectfully decline to follow it. The modern approach
to interpretation of the Act in accordance with its nature and purpose militates against a narrow
interpretation and towards one that facilitates and encourages compromises and arrangements. Had
the majority in Steinberg considered the broad nature of the terms "compromise" and "arrangement"
and the jurisprudence I have referred to above, they might well have come to a different conclusion.


The 1997 Amendments


96 Steinberg led to amendments to the CCAA, however. In 1997, s. 5.1 was added, dealing
specifically with releases pertaining to directors of the debtor company. It states:


5.1 (1) A compromise or arrangement made in respect of a debtor company may
include in its terms provision for the compromise of claims against directors of
the company that arose before the commencement of proceedings under this Act
and that relate to the obligations of the company where the directors are by law
liable in their capacity as directors for the payment of such obligations.


Exception


(2) A provision for the compromise of claims against directors may not include
claims that


(a) relate to contractual rights of one or more creditors; or


(b) are based on allegations of misrepresentations made by directors to creditors
or of wrongful or oppressive conduct by directors.


Powers of court
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(3) The court may declare that a claim against directors shall not be compromised if
it is satisfied that the compromise would not be fair and reasonable in the
circumstances.


Resignation or removal of directors


(4) Where all of the directors have resigned or have been removed by the
shareholders without replacement, any person who manages or supervises the
management of the business and affairs of the debtor company shall be deemed
to be a director for the purposes of this section.


1997, c. 12, s. 122.


97 Perhaps the appellants' strongest argument is that these amendments confirm a prior lack of
authority in the court to sanction a plan including third party releases. If the power existed, why
would Parliament feel it necessary to add an amendment specifically permitting such releases
(subject to the exceptions indicated) in favour of directors? Expressio unius est exclusio alterius, is
the Latin maxim sometimes relied on to articulate the principle of interpretation implied in that
question: to express or include one thing implies the exclusion of the other.


98 The maxim is not helpful in these circumstances, however. The reality is that there may be
another explanation why Parliament acted as it did. As one commentator has noted:8


Far from being a rule, [the maxim expressio unius] is not even lexicographically
accurate, because it is simply not true, generally, that the mere express conferral
of a right or privilege in one kind of situation implies the denial of the equivalent
right or privilege in other kinds. Sometimes it does and sometimes its does not,
and whether it does or does not depends on the particular circumstances of
context. Without contextual support, therefore there is not even a mild
presumption here. Accordingly, the maxim is at best a description, after the fact,
of what the court has discovered from context.


99 As I have said, the 1997 amendments to the CCAA providing for releases in favour of
directors of debtor companies in limited circumstances were a response to the decision of the
Quebec Court of Appeal in Steinberg. A similar amendment was made with respect to proposals in
the BIA at the same time. The rationale behind these amendments was to encourage directors of an
insolvent company to remain in office during a restructuring, rather than resign. The assumption
was that by remaining in office the directors would provide some stability while the affairs of the
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company were being reorganized: see Houlden and Morawetz, vol. 1, supra, at 2-144, Es.11A; Le
Royal Penfield Inc. (Syndic de), [2003] R.J.Q. 2157 at paras. 44-46 (C.S.).


100 Parliament thus had a particular focus and a particular purpose in enacting the 1997
amendments to the CCAA and the BIA. While there is some merit in the appellants' argument on
this point, at the end of the day I do not accept that Parliament intended to signal by its enactment of
s. 5.1 that it was depriving the court of authority to sanction plans of compromise or arrangement in
all circumstances where they incorporate third party releases in favour of anyone other than the
debtor's directors. For the reasons articulated above, I am satisfied that the court does have the
authority to do so. Whether it sanctions the plan is a matter for the fairness hearing.


The Deprivation of Proprietary Rights


101 Mr. Shapray very effectively led the appellants' argument that legislation must not be
construed so as to interfere with or prejudice established contractual or proprietary rights --
including the right to bring an action -- in the absence of a clear indication of legislative intention to
that effect: Halsbury's Laws of England, 4th ed. reissue, vol. 44 (1) (London: Butterworths, 1995) at
paras. 1438, 1464 and 1467; Driedger, 2nd ed., supra, at 183; Ruth Sullivan, Sullivan and Driedger
on the Construction of Statutes, 4th ed., (Markham: Butterworths, 2002) at 399. I accept the
importance of this principle. For the reasons I have explained, however, I am satisfied that
Parliament's intention to clothe the court with authority to consider and sanction a plan that contains
third party releases is expressed with sufficient clarity in the "compromise or arrangement"
language of the CCAA coupled with the statutory voting and sanctioning mechanism making the
provisions of the plan binding on all creditors. This is not a situation of impermissible "gap-filling"
in the case of legislation severely affecting property rights; it is a question of finding meaning in the
language of the Act itself. I would therefore not give effect to the appellants' submissions in this
regard.


The Division of Powers and Paramountcy


102 Mr. Woods and Mr. Sternberg submit that extending the reach of the CCAA process to the
compromise of claims as between solvent creditors of the debtor company and solvent third parties
to the proceeding is constitutionally impermissible. They say that under the guise of the federal
insolvency power pursuant to s. 91(21) of the Constitution Act, 1867, this approach would
improperly affect the rights of civil claimants to assert their causes of action, a provincial matter
falling within s. 92(13), and contravene the rules of public order pursuant to the Civil Code of
Quebec.


103 I do not accept these submissions. It has long been established that the CCAA is valid federal
legislation under the federal insolvency power: Reference re: Companies' Creditors Arrangement
Act (Canada), [1934] S.C.R. 659. As the Supreme Court confirmed in that case (p. 661), citing
Viscount Cave L.C. in Royal Bank of Canada v. Larue [1928] A.C. 187, "the exclusive legislative
authority to deal with all matters within the domain of bankruptcy and insolvency is vested in
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Parliament." Chief Justice Duff elaborated:


Matters normally constituting part of a bankruptcy scheme but not in their
essence matters of bankruptcy and insolvency may, of course, from another point
of view and in another aspect be dealt with by a provincial legislature; but, when
treated as matters pertaining to bankruptcy and insolvency, they clearly fall
within the legislative authority of the Dominion.


104 That is exactly the case here. The power to sanction a plan of compromise or arrangement
that contains third-party releases of the type opposed by the appellants is embedded in the wording
of the CCAA. The fact that this may interfere with a claimant's right to pursue a civil action --
normally a matter of provincial concern -- or trump Quebec rules of public order is constitutionally
immaterial. The CCAA is a valid exercise of federal power. Provided the matter in question falls
within the legislation directly or as necessarily incidental to the exercise of that power, the CCAA
governs. To the extent that its provisions are inconsistent with provincial legislation, the federal
legislation is paramount. Mr. Woods properly conceded this during argument.


Conclusion With Respect to Legal Authority


105 For all of the foregoing reasons, then, I conclude that the application judge had the
jurisdiction and legal authority to sanction the Plan as put forward.


(2) The Plan is "Fair and Reasonable"


106 The second major attack on the application judge's decision is that he erred in finding that the
Plan is "fair and reasonable" and in sanctioning it on that basis. This attack is centred on the nature
of the third-party releases contemplated and, in particular, on the fact that they will permit the
release of some claims based in fraud.


107 Whether a plan of compromise or arrangement is fair and reasonable is a matter of mixed
fact and law, and one on which the application judge exercises a large measure of discretion. The
standard of review on this issue is therefore one of deference. In the absence of a demonstrable error
an appellate court will not interfere: see Re Ravelston Corp. Ltd. (2007), 31 C.B.R. (5th) 233 (Ont.
C.A.).


108 I would not interfere with the application judge's decision in this regard. While the notion of
releases in favour of third parties -- including leading Canadian financial institutions -- that extend
to claims of fraud is distasteful, there is no legal impediment to the inclusion of a release for claims
based in fraud in a plan of compromise or arrangement. The application judge had been living with
and supervising the ABCP restructuring from its outset. He was intimately attuned to its dynamics.
In the end he concluded that the benefits of the Plan to the creditors as a whole, and to the debtor
companies, outweighed the negative aspects of compelling the unwilling appellants to execute the
releases as finally put forward.
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109 The application judge was concerned about the inclusion of fraud in the contemplated
releases and at the May hearing adjourned the final disposition of the sanctioning hearing in an
effort to encourage the parties to negotiate a resolution. The result was the "fraud carve-out"
referred to earlier in these reasons.


110 The appellants argue that the fraud carve-out is inadequate because of its narrow scope. It (i)
applies only to ABCP Dealers, (ii) limits the type of damages that may be claimed (no punitive
damages, for example), (iii) defines "fraud" narrowly, excluding many rights that would be
protected by common law, equity and the Quebec concept of public order, and (iv) limits claims to
representations made directly to Noteholders. The appellants submit it is contrary to public policy to
sanction a plan containing such a limited restriction on the type of fraud claims that may be pursued
against the third parties.


111 The law does not condone fraud. It is the most serious kind of civil claim. There is therefore
some force to the appellants' submission. On the other hand, as noted, there is no legal impediment
to granting the release of an antecedent claim in fraud, provided the claim is in the contemplation of
the parties to the release at the time it is given: Fotinis Restaurant Corp. v. White Spot Ltd. (1998),
38 B.L.R. (2d) 251 at paras. 9 and 18 (B.C.S.C.). There may be disputes about the scope or extent
of what is released, but parties are entitled to settle allegations of fraud in civil proceedings -- the
claims here all being untested allegations of fraud -- and to include releases of such claims as part of
that settlement.


112 The application judge was alive to the merits of the appellants' submissions. He was satisfied
in the end, however, that the need "to avoid the potential cascade of litigation that ... would result if
a broader 'carve out' were to be allowed" (para. 113) outweighed the negative aspects of approving
releases with the narrower carve-out provision. Implementation of the Plan, in his view, would work
to the overall greater benefit of the Noteholders as a whole. I can find no error in principle in the
exercise of his discretion in arriving at this decision. It was his call to make.


113 At para. 71 above I recited a number of factual findings the application judge made in
concluding that approval of the Plan was within his jurisdiction under the CCAA and that it was fair
and reasonable. For convenience, I reiterate them here -- with two additional findings -- because
they provide an important foundation for his analysis concerning the fairness and reasonableness of
the Plan. The application judge found that:


a) The parties to be released are necessary and essential to the restructuring of
the debtor;


b) The claims to be released are rationally related to the purpose of the Plan
and necessary for it;


c) The Plan cannot succeed without the releases;
d) The parties who are to have claims against them released are contributing


in a tangible and realistic way to the Plan;
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e) The Plan will benefit not only the debtor companies but creditor
Noteholders generally;


f) The voting creditors who have approved the Plan did so with knowledge of
the nature and effect of the releases; and that,


g) The releases are fair and reasonable and not overly broad or offensive to
public policy.


114 These findings are all supported on the record. Contrary to the submission of some of the
appellants, they do not constitute a new and hitherto untried "test" for the sanctioning of a plan
under the CCAA. They simply represent findings of fact and inferences on the part of the
application judge that underpin his conclusions on jurisdiction and fairness.


115 The appellants all contend that the obligation to release the third parties from claims in fraud,
tort, breach of fiduciary duty, etc. is confiscatory and amounts to a requirement that they -- as
individual creditors -- make the equivalent of a greater financial contribution to the Plan. In his
usual lively fashion, Mr. Sternberg asked us the same rhetorical question he posed to the application
judge. As he put it, how could the court countenance the compromise of what in the future might
turn out to be fraud perpetrated at the highest levels of Canadian and foreign banks? Several
appellants complain that the proposed Plan is unfair to them because they will make very little
additional recovery if the Plan goes forward, but will be required to forfeit a cause of action against
third-party financial institutions that may yield them significant recovery. Others protest that they
are being treated unequally because they are ineligible for relief programs that Liquidity Providers
such as Canaccord have made available to other smaller investors.


116 All of these arguments are persuasive to varying degrees when considered in isolation. The
application judge did not have that luxury, however. He was required to consider the circumstances
of the restructuring as a whole, including the reality that many of the financial institutions were not
only acting as Dealers or brokers of the ABCP Notes (with the impugned releases relating to the
financial institutions in these capacities, for the most part) but also as Asset and Liquidity Providers
(with the financial institutions making significant contributions to the restructuring in these
capacities).


117 In insolvency restructuring proceedings almost everyone loses something. To the extent that
creditors are required to compromise their claims, it can always be proclaimed that their rights are
being unfairly confiscated and that they are being called upon to make the equivalent of a further
financial contribution to the compromise or arrangement. Judges have observed on a number of
occasions that CCAA proceedings involve "a balancing of prejudices," inasmuch as everyone is
adversely affected in some fashion.


118 Here, the debtor corporations being restructured represent the issuers of the more than $32
billion in non-bank sponsored ABCP Notes. The proposed compromise and arrangement affects that
entire segment of the ABCP market and the financial markets as a whole. In that respect, the
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application judge was correct in adverting to the importance of the restructuring to the resolution of
the ABCP liquidity crisis and to the need to restore confidence in the financial system in Canada.
He was required to consider and balance the interests of all Noteholders, not just the interests of the
appellants, whose notes represent only about 3% of that total. That is what he did.


119 The application judge noted at para. 126 that the Plan represented "a reasonable balance
between benefit to all Noteholders and enhanced recovery for those who can make out specific
claims in fraud" within the fraud carve-out provisions of the releases. He also recognized at para.
134 that:


No Plan of this size and complexity could be expected to satisfy all affected by it.
The size of the majority who have approved it is testament to its overall fairness.
No plan to address a crisis of this magnitude can work perfect equity among all
stakeholders.


120 In my view we ought not to interfere with his decision that the Plan is fair and reasonable in
all the circumstances.


D. DISPOSITION


121 For the foregoing reasons, I would grant leave to appeal from the decision of Justice
Campbell, but dismiss the appeal.


R.A. BLAIR J.A.
J.I. LASKIN J.A.:-- I agree.
E.A. CRONK J.A.:-- I agree.


* * * * *


SCHEDULE "A" - CONDUITS


Apollo Trust


Apsley Trust


Aria Trust


Aurora Trust


Comet Trust


Encore Trust


Gemini Trust
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Ironstone Trust


MMAI-I Trust


Newshore Canadian Trust


Opus Trust


Planet Trust


Rocket Trust


Selkirk Funding Trust


Silverstone Trust


Slate Trust


Structured Asset Trust


Structured Investment Trust III


Symphony Trust


Whitehall Trust


* * * * *


SCHEDULE "B" - APPLICANTS


ATB Financial


Caisse de Dépôt et Placement du Québec


Canaccord Capital Corporation


Canada Post Corporation


Credit Union Central of Alberta Limited


Credit Union Central of British Columbia


Credit Union Central of Canada


Credit Union Central of Ontario
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Credit Union Central of Saskatchewan


Desjardins Group


Magna International Inc.


National Bank Financial Inc./National Bank of Canada


NAV Canada


Northwater Capital Management Inc.


Public Sector Pension Investment Board


The Governors of the University of Alberta


* * * * *


SCHEDULE "A" - COUNSEL


1) Benjamin Zarnett and Frederick L. Myers for the Pan-Canadian Investors
Committee.


2) Aubrey E. Kauffman and Stuart Brotman for 4446372 Canada Inc. and
6932819 Canada Inc.


3) Peter F.C. Howard and Samaneh Hosseini for Bank of America N.A.;
Citibank N.A.; Citibank Canada, in its capacity as Credit Derivative Swap
Counterparty and not in any other capacity; Deutsche Bank AG; HSBC
Bank Canada; HSBC Bank USA, National Association; Merrill Lynch
International; Merill Lynch Capital Services, Inc.; Swiss Re Financial
Products Corporation; and UBS AG.


4) Kenneth T. Rosenberg, Lily Harmer and Max Starnino for Jura Energy
Corporation and Redcorp Ventures Ltd.


5) Craig J. Hill and Sam P. Rappos for the Monitors (ABCP Appeals).
6) Jeffrey C. Carhart and Joseph Marin for Ad Hoc Committee and


Pricewaterhouse Coopers Inc., in its capacity as Financial Advisor.
7) Mario J. Forte for Caisse de Dépôt et Placement du Québec.
8) John B. Laskin for National Bank Financial Inc. and National Bank of


Canada.
9) Thomas McRae and Arthur O. Jacques for Ad Hoc Retail Creditors


Committee (Brian Hunter, et al).
10) Howard Shapray, Q.C. and Stephen Fitterman for Ivanhoe Mines Ltd.
11) Kevin P. McElcheran and Heather L. Meredith for Canadian Banks, BMO,


CIBC RBC, Bank of Nova Scotia and T.D. Bank.


Page 34







12) Jeffrey S. Leon for CIBC Mellon Trust Company, Computershare Trust
Company of Canada and BNY Trust Company of Canada, as Indenture
Trustees.


13) Usman Sheikh for Coventree Capital Inc.
14) Allan Sternberg and Sam R. Sasso for Brookfield Asset Management and


Partners Ltd. and Hy Bloom Inc. and Cardacian Mortgage Services Inc.
15) Neil C. Saxe for Dominion Bond Rating Service.
16) James A. Woods, Sebastien Richemont and Marie-Anne Paquette for Air


Transat A.T. Inc., Transat Tours Canada Inc., The Jean Coutu Group (PJC)
Inc., Aéroports de Montréal, Aéroports de Montréal Capital Inc.,
Pomerleau Ontario Inc., Pomerleau Inc., Labopharm Inc., Agence
Métropolitaine de Transport (AMT), Giro Inc., Vêtements de sports RGR
Inc., 131519 Canada Inc., Tecsys Inc., New Gold Inc. and Jazz Air LP.


17) Scott A. Turner for Webtech Wireless Inc., Wynn Capital Corporation Inc.,
West Energy Ltd., Sabre Energy Ltd., Petrolifera Petroleum Ltd., Vaquero
Resources Ltd., and Standard Energy Ltd.


18) R. Graham Phoenix for Metcalfe & Mansfield Alternative Investments II
Corp., Metcalfe & Mansfield Alternative Investments III Corp., Metcalfe
& Mansfield Alternative Investments V Corp., Metcalfe & Mansfield
Alternative Investments XI Corp., Metcalfe & Mansfield Alternative
Investments XII Corp., Quanto Financial Corporation and Metcalfe &
Mansfield Capital Corp.


1 Section 5.1 of the CCAA specifically authorizes the granting of releases to directors in
certain circumstances.


2 Justice Georgina R. Jackson and Dr. Janis P. Sarra, "Selecting the Judicial Tool to get the
Job Done: An Examination of Statutory Interpretation, Discretionary Power and Inherent
Jurisdiction in Insolvency Matters" in Sarra, ed., Annual Review of Insolvency Law, 2007
(Vancouver: Thomson Carswell, 2007).


3 Citing Gibbs J.A. in Chef Ready Foods, supra, at pp. 319-320.


4 The Legislative Debates at the time the CCAA was introduced in Parliament in April 1933
make it clear that the CCAA is patterned after the predecessor provisions of s. 425 of the
Companies Act 1985 (U.K.): see House of Commons Debates (Hansard), supra.
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5 See Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 192; Ontario Business
Corporations Act, R.S.O. 1990, c. B.16, s. 182.


6 A majority in number representing two-thirds in value of the creditors (s. 6).


7 Steinberg was originally reported in French: [1993] R.J.Q. 1684 (C.A.). All paragraph
references to Steinberg in this judgment are from the unofficial English translation available
at 1993 CarswellQue 2055.


8 Reed Dickerson, The Interpretation and Application of Statutes (1975) at pp. 234-235, cited
in Bryan A. Garner, ed., Black's Law Dictionary, 8th ed. (West Group, St. Paul, Minn., 2004)
at 621.
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Alberta Court of Queen's Bench 
Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. 
Date: 1988-11-17 
J.J. Marshall and J.A. Legge, for Norcen Energy Resources Ltd. and Prairie Oil Royalties 
Co. 


H.L. Kushner, for Attorney General of Alberta. 


ED. Tavender, Q.C., D. Lloyd and R. Wigham, for Oakwood Petroleums Ltd. 


K.N. Lambrecht, for Attorney General of Canada. 


A.L. Friend, for United Energy Inc. 


B.D. Newton and B. Tait, for Bank of Montreal. 


B. O’Leary, for Royal Bank of Canada. 


J.L. Ircandia, for HongKong Bank of Canada and Bank of America, Canada. 


(Calgary No. 8801-14453) 


November 17, 1988. 


[1] FORSYTH J.:– 


I. THE FACTS 


[2] On 7th and 8th November 1988 I heard an application by Norcen Energy 


Resources Limited (“Norcen”) regarding an order that I made on 22nd September 1988, 


under s. 11 of the Companies’ Creditors Arrangement Act, R.S.C. 1970, c. C-25 


(“C.C.A.A.”). It is necessary that I set out the background and the terms of that order in 


some detail. 


[3] The order of 22nd September 1988 was granted declaring that Oakwood 


Petroleums Ltd. (“Oakwood”) is a company to which the C.C.A.A. applies. As might be 


expected, Oakwood asked that a term of the order be a provision that stays proceedings 


by parties against it until it has had time to formulate a plan of compromise under the 


C.C.A.A. The exact term at issue in the order is: 


4. AND THIS COURT FURTHER ORDERS that save and except for the matters referred to 
in paragraph 11 herein: 
(a) all proceedings taken or that might be taken by any of Oakwood’s creditors under 
the Bankruptcy Act, R.S.C. 1970, c. B-3 and the Winding-Up Act, R.S.C. 1970, c. W-
10, or either of them shall be stayed until further Order of this Court, 
(b) that all further proceedings in any action, suit or proceeding against Oakwood, its 
assets, property, and undertaking shall be restrained until further Order of this Court, 
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(c) that no proceedings shall be proceeded with or commenced against Oakwood, its 
assets, property and undertaking except with leave of this Court with notice to 
Oakwood and subject to such terms as this Court may impose, and without limitation 
to any of the foregoing, 
i) all persons are enjoined and restrained from realizing upon or otherwise dealing 
with any security held by that person on the property, assets and undertaking of 
Oakwood until further Order of this Court, and 
ii) all persons, having rights under the terms of any operating agreements with 
Oakwood are enjoined and restrained from taking proceedings to remove Oakwood 
as operator of such petroleum and natural gas properties and facilities, 
notwithstanding any provision contained in the said Agreements to the contrary, until 
further Order of this Court, [emphasis added] 


[4] Paragraph 11, which is referred to in para. 4, is irrelevant with respect to this 


application. It should be noted that Norcen was not present or represented at the C.C.A.A. 


application by Oakwood. 


[5] The crux of the present dispute before me focuses on cl. 4(c)(ii) of the previous 


passage. Norcen is involved in 20 oil and gas producing properties in the Hays area of 


Alberta in which Oakwood also has a working interest and is the operator. The terms 


under which Oakwood performs as operator are contained in the standard Canadian 


Association of Petroleum Landmen Operating Agreement (“CAPL Agreement”). Some of 


the properties are covered by agreements under the 1974 CAPL Agreement form while 


others are dealt with under the 1981 form of the CAPL Agreement. For the purposes of 


this application, nothing turns on that distinction. 


[6] Clause 202 of both forms of the CAPL Agreement deals with the replacement of 


the operator in certain situations. The two versions are substantially similar and it will 


suffice to set out a portion of the 1981 wording of cl. 202: 


202 REPLACEMENT OF OPERATOR – 
(a) The Operator shall be replaced immediately and another Operator appointed 
pursuant to Clause 206, in any one of the following circumstances: 
(i) If the Operator becomes bankrupt or insolvent or commits or suffers any act of 
bankruptcy or insolvency, or makes any assignment for the benefit of creditors, or 
causes any judgement to be registered against its participating interest. 
(ii) If the Operator assigns or purports or attempts to assign its general powers and 
responsibilities of supervision and management as Operator hereunder. emphasis 
added] 


[7] Norcen’s application in the present matter is an attempt to enforce cl. 202 of the 


CAPL Agreement and have itself appointed as operator of the 20 wells in the Hays area. A 


notice of motion dated 4th October 1988 was filed by Norcen, in which the following relief 


was sought: 
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(a) varying subparagraph 4(c)(ii) of the Order granted and entered in these 
proceedings the 22nd day of September, 1988 in order to permit the removal of 
Oakwood Petroleums Ltd. as operator of certain oil and gas properties as described 
in the Affidavit of Wayne Newhouse, filed herein; 
(b) granting the Applicants leave to file an Originating Notice of Motion in the form 
attached as Exhibit “D” to the Affidavit of Wayne Newhouse, filed herein; 
(c) abridging the time for service of the said Originating Notice of Motion and granting 
the Applicants leave to proceed with the applications set out therein before the 
Honourable Mr. Justice G.R. Forsyth immediately after the within applications have 
been heard and determined; and 
(d) granting the Applicants costs of the within application. 


[8] The basic effect is that leave to take appropriate steps to remove Oakwood as 


operator is sought and the originating notice of motion referred to above is designed to 


secure a declaratory order that Oakwood is not entitled to remain as operator. 


[9] Oakwood is not in default on any payments due to Norcen under the operating 


agreement as a result of carrying on operations for approximately two years under a mixed 


trust fund account, nor is Oakwood indebted to its trade creditors with respect to its 


operatorships. I would note that there is an ongoing action between the two parties 


regarding Norcen’s entitlement to the benefits of a settlement wherein Oakwood 


succeeded in arriving at a compromise of some of its debts with its trade creditors. 


However, the act of default relied on by Norcen for the purpose of this application is 


Oakwood’s alleged insolvency resulting in the bringing into play of cl. 202(a)(i) of the CAPL 


Agreement. 


II. THE ARGUMENTS 


[10] The starting point of Norcen’s argument is that it is urged that the mere fact that 


Oakwood has been found to be a company to which the C.C.A.A. applies means that it is 


insolvent within the meaning of the CAPL Agreement. As a result, it is argued that cl. 202 


is triggered and that Oakwood either has automatically been removed as operator of the 


Hays properties, or in the alternative, it is now liable to be removed. 


[11] From that premise, Norcen argues that, firstly, if removal has already occurred, 


then a “proceeding” is not required to remove Oakwood as operator and, consequently, it 


merely seeks declaratory relief to that effect. If the removal has not occurred automatically, 


Norcen further submits that the current stay in place is not of a type that falls within the 


ambit of the provisions of s. 11 of the C.C.A.A. Accordingly, the argument follows that I did 


not have the jurisdiction to include cl. 4(c)(ii) in my order of 22nd September 1988. In the 


further alternative, it is argued that if the C.C.A.A. purports to confer on me the jurisdiction 
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to stay Norcen’s attempts to remove Oakwood as operator, then s. 11 is unconstitutional in 


a division of powers sense as a federal intrusion into the provincial legislative field of 


property and civil rights under s. 92(13) of the Constitution Act, 1867. Of course, the 


arguments and their ramifications were flushed out in much greater detail than this, as will 


become apparent in my resolution of the issues, but I believe that I have fairly set out their 


basic propositions. 


[12] In opposition to Norcen’s application Oakwood is supported by certain of its 


lenders and creditors that would be involved in any proposed reorganization plan under 


the C.C.A.A. Submissions were made by Oakwood, the Bank of Montreal and the Royal 


Bank of Canada and many of Oakwood’s other lenders went on the record as opposing 


Norcen’s application. Varied attacks on the merits of the application were made. 


[13] Oakwood’s submissions, as well as those of the lenders supporting its position, 


focused on an argument suggesting that the purpose of the C.C.A.A. is to allow debtor 


companies to continue to carry on their business and that necessarily incidental to that 


purpose is the power to interfere with contractual relations, including those involving non-


creditor third parties. It is argued that the federal insolvency legislative power under s. 


91(21) of the Constitution Act, 1867, includes the power to interfere with contractual 


relations and consequently, it is submitted, no constitutional issue arises. 


[14] Supporting lenders also focused on the meaning of insolvency under the CAPL 


Agreement, arguing that Oakwood is commercially solvent with respect to day-to-day 


matters and that it is only commercial insolvency which is contemplated by the agreement. 


[15] Finally, helpful submissions were made by both the Attorney General of Canada 


and the Attorney General of Alberta. These submissions were of assistance in delineating 


the constitutional issue before the court. The provincial position supported a narrow 


reading of s. 11 of the C.C.A.A. and, as a result, the Attorney General of Alberta supported 


Norcen’s interpretation while federal submissions were supportive of Oakwood’s 


construction of s. 11. 


III. THE ISSUES 


[16] It is necessary that I begin by dealing with preliminary issues under the CAPL 


Agreement to determine whether the circumstances surrounding this application are such 


that cl. 202 is applicable. In effect I must deal with the question of whether Oakwood is 


insolvent in the context of this particular application. If I arrive at the conclusion that 
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Oakwood is insolvent, I must then consider the parties’ statutory construction and 


constitutional arguments. 


[17] In that regard, this application raises a most interesting problem that is 


analogous to the traditional “chicken or the egg” scenario. It must be decided whether one 


should approach the constitutional issue or the statutory construction issue first. In my 


opinion, the constitutional issue cannot be approached in a vacuum. It can be helpful to 


use the constitutional issue as an aid to statutory construction in borderline cases, but it 


must first be decided whether we are dealing with such a case. If the meaning of s. 11 of 


the C.C.A.A. can be determined without resort to constitutional aids to construction, that 


meaning must then be scrutinized for its constitutional validity. Embarking on a 


constitutional inquiry too early in the analysis clouds the issues and detracts from the 


proper construction of the statute. 


[18] Section 11 of the C.C.A.A. provides as follows: 


11. Notwithstanding anything in the Bankruptcy Act or in the Winding-up Act, 
whenever an application has been made under this Act in respect of any company, 
the court, on the application of any person interested in the matter, may, on such 
notice to any other person, or without notice as it may see fit, make an order staying 
until such time as the court may prescribe or until further order all proceedings taken 
or that might be taken in respect of such company under the Bankruptcy Act and the 
Winding-up Act or either of them, and the court may restrain further proceedings in 
any action, suit or proceeding against the company upon such terms as the court 
sees fit, and the court may also make an order that no suit, action or other 
proceeding shall be proceeded with or commenced against the company except with 
the leave of the court and subject to such terms as the court imposes. 


[19] I accordingly must embark on a two-step analysis in considering the section. 


The first step involves a rigorous construction of s. 11. If the section has a narrow meaning 


as contended by Norcen, it follows that I did not have the jurisdiction to include cl. 4(c)(ii) in 


my order of 22nd September 1988 because s. 11 of the C.C.A.A. would then entitle me 


only to interfere with debtor and creditor relationships in the terms of my stay order. 


Norcen, as a non-creditor, would then be free to take whatever steps it feels are necessary 


to have Oakwood removed as operator if Oakwood is insolvent within the terms of the 


CAPL Agreement. Of course, it is possible that equitable relief of some sort might be 


available to Oak-wood in such circumstances but that issue was not argued directly before 


me in this application. If the section, properly construed, is to be given a wider meaning, 


then Norcen would be stayed in its attempts to have Oakwood removed as operator as a 


result of my order of 22nd September 1988. This interpretation would involve my finding 


that s. 11 of the C.C.A.A. is broad enough in its terms to affect the contractual rights of 
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non-creditors. In that case, it would then be necessary to carefully consider the 


constitutional validity of s. 11 of the C.C.A.A. in that it would purport to affect the 


contractual rights of parties that are not creditors of Oakwood. That analysis constitutes 


the second step in the inquiry. 


[20] Only if I cannot arrive at a clear meaning for s. 11 will the presumption of 


constitutionality enter into the picture. If that is the case, I may then turn to the so-called 


“presumption of constitutionality” to assist me in my interpretive task: see Duplain v. 


Cameron, [1961] S.C.R. 693 at 709, 36 W.W.R. 490, 30 D.L.R. (2d) 348 [Sask.]. I hesitate, 


however, to rely on that assistance too early in my interpretation of s. 11 lest it taint the 


proper meaning of the words of the section on their face. 


[21] With that approach in mind, I now turn to consider the issues before me. 


IV. Resolution Of The Issues 


A. Preliminary issues under the CAPL agreement 


[22] I begin with the broad issue of whether a default has occurred under the terms 


of the CAPL Agreement which might entitle Norcen to relief. 


[23] In that regard, the first issue is whether Oakwood is “insolvent” within the 


meaning of the CAPL Agreement. I am of the opinion that it is. In Tri-Star Resources Ltd. 


v. J.C. Int. Petroleum Ltd., 48 Alta. L.R. (2d) 355, [1987] 2 W.W.R. 141 (Q.B.), Chief 


Justice Moore held at p. 146: 


In my view there is no issue to be tried on the question of “insolvency”. The company, 
by Mr. Cole’s own admission as stated in his affidavit of 22nd July, was unable to 
meet its obligations and was insolvent. Black’s Law Dictionary defines “insolvency” 
as an “inability to pay one’s debts”. Surely when the president of the company under 
oath states the company is unable to pay its debts there can be no further argument 
on the question. 


[24] In the present case, the affidavit of Douglas Nolan Blades, executive vice-


president of Oakwood, dated 21st September 1988, contains numerous admissions that 


Oakwood is unable to pay its debts. In addition, the C.C.A.A. applies only to a “debtor 


company” and that term as defined in the Act amounts essentially to insolvency. It reads in 


part as follows: 


“debtor company” means any company that is bankrupt or insolvent or has 
committed an act of bankruptcy within the meaning of the Bankruptcy Act or is 
deemed insolvent within the meaning of the Winding-up Act … 
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[25] It seems difficult to me to argue on one date that you are insolvent and that you 


deserve the protection of the C.C.A.A. for one purpose yet argue on another day, for 


another purpose, that you are not insolvent within the meaning of the CAPL agreement. 


[26] The Royal Bank in its submissions argues that Oakwood is commercially solvent 


even though it may be legally insolvent and it further asserts that the CAPL Agreement 


contemplates commercial solvency in cl. 202. In my opinion, the CAPL Agreement 


requires that insolvency be given its normal meaning. It cannot be interpreted as relating 


only to the meeting of day-to-day expenses and paying the joint operators as contended 


by the Royal Bank. Under cl. 306 of the CAPL Agreement, one of the duties of the 


operator is to pay all trade debts. Under cl. 605 there is an obligation placed on the 


operator to distribute income from the well to parties entitled to it. Both requirements are 


functions and duties of the operator. Under cl. 202(b)(ii) the operator is liable to be 


removed for default on any of its duties or obligations under the CAPL Agreement. The 


particular situations cited and relied upon by the Royal Bank as indicia of “commercial 


insolvency” are specifically dealt with under these other provisions in the CAPL 


Agreement. The state of insolvency stands alone as a reason for removal. For that reason, 


I am accordingly of the view that “insolvency” in the context of the CAPL Agreement 


should be given its normal meaning and not the more restricted meaning urged by counsel 


for the Royal Bank. It follows on the facts of this case that by the bringing of its C.C.A.A. 


application, Oakwood has declared itself insolvent and thus cl. 202 of its operating 


agreement comes into play. 


[27] This brings me to the second preliminary issue. That issue is whether insolvency 


creates an automatic ejection of Oakwood from its operatorship or whether some further 


action is required on Norcen’s part. 


[28] Norcen argues that the terms of the CAPL Agreement provide a formula for the 


automatic ejection of Oakwood and that they select Norcen as the operator by default and, 


in that regard, it relies upon cl. 206. The clause is a lengthy one but, since the issue is 


critical to the disposition of this application, it is essential that I set it out in full: 


206. APPOINTMENT OF NEW OPERATOR – 
(a) If an Operator resigns or is to be replaced, an Operator shall be appointed by the 
affirmative vote of two (2) or more parties representing a majority of the participating 
interests, provided if there are only two (2) Joint-Operators to this Operating 
Procedure and the Operator that resigned or is to be replaced is one (1) of the Joint-
Operators, then, notwithstanding the foregoing, the other Joint-Operator shall have 
the right to become the Operator. 
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(b) No party shall be appointed Operator hereunder unless it has given its written 
consent to the appointment; provided that if the parties fail to appoint a replacing 
Operator or if any appointed Operator fails to carry out its duties hereunder, the party 
having the greatest participating interest shall act as Operator pro tern, with the right, 
should a similar situation re-occur after a new Operator has been appointed, to 
require the party having the next greatest participating interest to act as Operator pro 
tern and so on as occasion demands. 
(c) No provision of this Article shall be construed to re-appoint as next-succeeding 
Operator an Operator who has been replaced under Clause 202, except with the 
unanimous consent of the parties. 
(d) Except as provided in Subclause (a) of Clause 202 (in which case the Operator 
shall be replaced immediately), every replacement of Operator shall take effect at 
eight (8:00) o’clock a.m. on the first (1st) day of the calendar month following the 
expiration of any period of notice effecting a change of Operator, notwithstanding 
anything hereinbefore contained. [emphasis added] 


[29] Norcen relies on the italicized portion of cl. 206(d) in its argument that Oakwood 


has already been removed as operator. In my opinion, however, that portion of the clause 


simply provides for a situation where a party is not forced to wait a period of time, which 


could be up to a month less a day, for replacement in circumstances of insolvency. 


[30] I have chosen to emphasize the words in italics. In particular, I note that cl. 


206(a) reads in part “shall have the right to become the Operator”. It appears to be worded 


in the future tense suggesting that at some point following insolvency another party may 


become the operator if appropriate measures are taken. There is some positive election 


required on Norcen’s part indicating that it wants to exercise its right to become the 


operator. 


[31] Oakwood has functioned as operator for approximately two years since its 


difficult financial situation began. It has performed its duties and responsibilities over that 


entire period of time. It seems to me to be difficult to now assert that Norcen has been the 


operator for the last two years. It may have had a right to become the operator, but until 


that right is exercised, Oakwood remains in control. 


[32] In summary, Oakwood is an insolvent operator as that term is used in the CAPL 


Agreement. The present set of circumstances is one in which cl. 202 is applicable. 


[33] The final preliminary point that I must deal with is the argument made by Norcen 


that their action should be permitted because insolvency under the CAPL Agreement is not 


curable and consequently an action to remove Oakwood as operator under the Hays 


agreements is inevitable in any event. In the alternative, it is suggested that if insolvency is 


curable, a current stay may be permanently affecting Norcen’s future right to become 
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operator in that if Oakwood becomes solvent, Norcen’s right to remove it as operator will 


have been defeated as a result of my order. 


[34] The point of whether or not insolvency is a curable state under the CAPL 


Agreement is not directly before me on the facts of this case at this time. I do recognize 


the possibility that Norcen’s rights may be permanently affected by the current stay. 


However, the issue of curability is one that is better decided when a fact situation comes 


before the court in which insolvency has actually been cured. I emphasize that although I 


do not decide the issue here, I am cognizant of the potential for future prejudice to 


Norcen’s rights and, accordingly, I must interpret the situation as something more than a 


mere suspension of its rights as contended by the Bank of Montreal. 


[35] With these conclusions regarding the effect of the relevant provisions of the 


CAPL Agreement in mind, I now consider the statutory construction and constitutional 


arguments raised by the parties. 


B. The proper construction of s. 11 of the Companies’ Creditors Arrangement Act 


[36] The wording of s. 11 is extraordinarily broad. It is quite capable of sustaining 


both meanings argued by the parties to this application. For example, the long title of the 


C.C.A.A. can be used to support either meaning. One can argue that “An Act to facilitate 


compromises and arrangements between companies and their creditors” suggests that the 


C.C.A.A. is only designed to affect creditors. One can equally argue that the use of the 


word “facilitates” means that the Act encompasses a broader scope that includes 


potentially affecting all parties that may threaten a compromise arrangement. 


[37] I note that the debtor and creditor theme is recurrent throughout the C.C.A.A. In 


fact the only place that the theme is conspicuously absent is in the wording of s. 11 itself. I 


do not, however, regard this absence of the C.C.A.A. ‘s general theme from s. 11 as 


conclusive in any way as to the types of relations that may be interfered with in a stay 


under the section. The conclusion that I do draw, however, is that at least the wording of s. 


11 itself is capable of sustaining the broad meaning that is argued by Oakwood and its 


supporters. 


[38] Norcen argues that its rights are affected without it being given the same vote 


concerning a plan of compromise that is granted to creditors. Surely, however, third parties 


whose rights are affected by the compromise agreement are entitled to make submissions 


when the time comes for the debtor company to seek the approval of the court for its plan. 
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In addition, it should be emphasized that the stay power under s. 11 is a discretionary one. 


There is much room in the terms of s. 11 to refuse a stay when third party rights will be 


seriously prejudiced by its terms. 


[39] In construing a statute, one must always keep in mind the objects that the piece 


of legislation is designed to achieve. This principle is emphasized in Driedger, 


Construction of Statutes, 2nd ed. (1983), at p. 74: 


The comprehension of legislation is, in a sense, the reverse of the drafting process. 
The reader begins with the words of the Act as a whole and from a reading of these 
words in their setting, deduces the intention of Parliament as a whole, the legislative 
scheme, and the object of the Act, and then makes construction of the particular 
enactment harmoniously with the words, framework and object of the Act. 


[40] The authorities are of some assistance in arriving at a determination of the 


purpose of the C.C.A.A. Illustrative are the words of Wachowich J. in Meridian Dev. Inc. v. 


T.D. Bank; Meridian Dev. Inc. v. Nu-West Ltd., 32 Alta. L.R. (2d) 150, [1984] 5 W.W.R. 


215, 52 C.B.R. (N.S.) 109 at 114, 11 D.L.R. (4th) 576,53 A.R. 39 (Q.B.): 


The legislation is intended to have wide scope and allows a judge to make orders 
which will effectively maintain the status quo for a period while the insolvent company 
attempts to gain the approval of its creditors for a proposed arrangement which will 
enable the company to remain in operation for what is, hopefully, the future benefit of 
both the company and its creditors. 


[41] Re Feifer and Frame Mfg. Corp., 28 C.B.R. 124, [1947] Que. K.B. 348 (C.A.), 


must also be considered because it involves a fact situation that can at least be analogized 


to the present one. The facts were that a lease of premises contained a clause permitting 


eviction on insolvency. The debtor tenant availed itself of the protections offered by the 


C.C.A.A. After the compromise proposed by the company was approved by the court, the 


landlord sought to rely on its eviction clause. As was illustrated during arguments on this 


case, that case is a difficult one from which to extract a ratio. The difficulty arises in part 


from the fact that four different judgments were rendered. The general holding was that the 


landlord was not permitted to rely on the eviction clause. 


[42] I must rely on an English translation of the decision of the Quebec Court of 


Appeal that was included in the briefs of several of the parties that made submissions. At 


p. 11 of the translation, St-Germain J., in his judgment, held: 


In effect, if, on the one hand, one must admit that recourse by a debtor to this law of 
arrangement constitutes in itself an act of bankruptcy, and if, on the other hand, a 
termination clause like that which is the subject of the present action permits a lessor 
to terminate his lease with a lessee, what good is it to the lessee to have recourse to 


19
88


 C
an


LI
I 3


56
0 


(A
B


 Q
B


)







 


 


this Act to make an arrangement with its non-secured creditors, if he must by that 
very act expose himself to the chance of his lease being terminated? 


[43] It seems to me that that line of thinking is particularly relevant in the case at bar. 


The affidavit of Douglas Nolan Blades, dated 4th November 1988, deposes that the effect 


of the removal of Oakwood as operator would likely be fatal to attempts to restructure the 


company. A temporary stay of proceedings must apply to working partners in addition to 


creditors if the C.C.A.A. is to be of any protection at all. 


[44] This particular application may relate to only 20 wells but the evidence is that 


Oakwood is the operator in approximately 800 wells when its entire undertaking is 


considered. It would be difficult to grant Norcen’s application without granting similar 


orders in the future to other holders of working interests of which Oakwood is the operator 


with the result being a marked reduction in the probability of success for Oakwood in its 


efforts to negotiate an acceptable plan of compromise with its lenders. 


[45] Attempts to distinguish the Feifer case were made on several grounds. The first 


is that there was a wartime ordinance in effect at the time of Feifer which made eviction 


clauses of the type considered in Feifer illegal. Clearly that fact materially affects the ratio 


of the case, but even if the passages regarding the scope of the C.C.A.A. are obiter, they 


are nevertheless supportive of a broad interpretation of s. 11. The second ground on which 


Norcen seeks to distinguish the case is on the basis that there are references in Feifer to 


the landlord as a creditor and in the present case Norcen is clearly not claiming in a 


capacity as a creditor. The difficulty, however, is that the purported eviction in Feifer took 


place after a binding compromise had been made. My reading of the decision is that the 


reference to the landlord as a “creditor” was perhaps merely a recognition of its former 


status. The fact is that both Feifer and the case at bar deal with situations under a federal 


statute where the company availing itself of the protections of the C.C.A.A. does not owe 


the party claiming contractual rights money at the time of the court hearing. It is irrelevant 


whether the claiming party is given the name “creditor” or some other label. The critical 


point is that the applicant is not owed money in either case. 


[46] Norcen also relies on the decision of Chief Justice Moore in Tri-Star Resources 


Ltd. v. J.C. Int. Petroleum, supra. While that case is very helpful on the issue of insolvency, 


it is readily distinguishable on the stay issue. In Tri-Star, the operator of certain oil and gas 


properties filed a proposal under the Bankruptcy Act, R.S.C. 1970, c. B-3. Another party 


having a working interest successfully brought an application to have the operator 


removed summarily notwithstanding the stay provision in s. 49 of the Bankruptcy Act. The 
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Tri-Star case is clearly distinguishable because of the fact that it was concerned with a 


proposal under the Bankruptcy Act. The stay power under s. 49 refers only to a stay 


against claims provable in bankruptcy while the C.C.A.A. provision, as already noted, is 


worded in a much broader fashion. 


[47] For these reasons, I am drawn to the conclusion that s. 11 must be interpreted 


in the fashion suggested by Oakwood and its supporting creditors in order that the 


C.C.A.A. be permitted to accomplish its legislative purpose. The section grants the 


jurisdiction to a court to stay proceedings such as those contemplated here by Norcen. 


This type of action is a proceeding within the terms of s. 11. 


C. The constitutionality of a broad interpretation of s. 11 


[48] Given that I am of the opinion that the proper statutory construction of s. 11 of 


the C.C.A.A. is a broad one, it becomes necessary to consider whether such an 


interpretation is constitutionally valid under the division of powers set out in ss. 91 and 92 


of the Constitution Act, 1867. 


[49] Section 91(21) of the Constitution Act, 1867, grants to the Parliament of Canada 


legislative jurisdiction in the fields of “bankruptcy and insolvency” while s. 92(13) assigns 


exclusive legislative jurisdiction to the provinces in the fields of “property and civil rights”. 


Clearly, we may be treading on marginal constitutional ground in the case at bar. If we are 


doing so, there is the possibility of reading the C.C.A.A. in a less offensive fashion by 


reading the statute down as argued by the province of Alberta and Norcen. I begin my 


analysis, however, on the footing that the proper statutory construction of s. 11 of the 


C.C.A.A. is a wide one. 


[50] Given that fact, it must be asked whether interference with contractual rights 


such as Norcen’s is constitutionally valid. Although there is no argument made that the 


C.C.A.A. itself is constitutionally invalid, the basic starting point must be the decision in Re 


Companies’ Creditors Arrangement Act; A.G. Can. v. A.G. Que., [1934] S.C.R. 659, 16 


C.B.R. 1, [1934] 4 D.L.R. 75. It was held in that case that the Act was valid as relating to 


bankruptcy and insolvency rather than property and civil rights. At p. 664, Cannon J. held: 


Therefore, if the proceedings under this new Act of 1933 are not, strictly speaking, 
“bankruptcy” proceedings, because they had not for object the sale and division of 
the assets of the debtor, they may, however, be considered as “insolvency 
proceedings” with the object of preventing a declaration of bankruptcy and the sale of 
these assets, if the creditors directly interested for the time being reach the 
conclusion that an opportune arrangement to avoid such sale would better protect 
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their interest, as a whole or in part. Provisions for the settlement of the liabilities of 
the insolvent are an essential element of any insolvency legislation … 


[51] The C.C.A.A. is an Act designed to continue, rather than liquidate, companies. 


In upholding the C.C.A.A., the Supreme Court of Canada must be taken as having 


extended the meaning of the term “insolvency” to include dealing with insolvent companies 


outside of a liquidation setting. The critical part of the decision is that federal legislation 


pertaining to assisting in the continuing operation of companies is constitutionally valid. In 


effect the Supreme Court of Canada has given the term “insolvency” a broad meaning in 


the constitutional sense by bringing within that term an Act designed to promote the 


continuation of an insolvent company. 


[52] Accordingly, if promoting the continuance of insolvent companies is 


constitutionally valid as insolvency legislation, it follows that a stay which happens to affect 


some non-creditors in pursuit of that end is valid. Surely a necessary part of promoting the 


continuance of a company is to give that company some time to stop and gather its 


faculties without interference from affected parties for a brief period of time. In my opinion, 


the distinction between creditors’ contractual rights and the contractual rights of non-


creditor third parties that Norcen asks me to draw is not a helpful one in these 


circumstances. Continuance of a company involves more than consideration of creditor 


claims. For that reason, I am of the opinion that s. 11 of the C.C.A.A. can validly be used 


to interfere with some other contractual relationships in circumstances which threaten a 


company’s existence. I add, however, that in my judgment, such interference in the 


interest of fairness to all parties should be effective only for a relatively short period of 


time. 


[53] If I am wrong in my conclusion that a wide reading of the C.C. A.A. is 


permissible as a valid exercise of Parliament’s powers in the field of insolvency law, the 


wide reading can also be supported on the basis of another constitutional argument. The 


“necessarily incidental” or “ancillary” constitutional doctrine can be used to arrive at the 


same conclusion: see Hogg, Constitutional Law of Canada, 2nd ed. (1985), pp. 334-37. 


[54] On either of the two tests cited by Professor Hogg for use of the ancillary 


doctrine, it seems that the constitutional validity of a wide reading of s. 11 of the C.C.A.A. 


can be upheld. Under the “rational, functional connection” test that was approved in 


Multiple Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161, 18 B.L.R. 138, 138 D.L.R. (3d) 


1, 44 N.R. 181 [Ont.], there is obviously a clear connection between permitting Oakwood 


to remain as operator for the time being and continuance of the insolvent company. Under 
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the more restrictive “limited to what is truly necessary for the effective exercise of 


Parliament’s legislative authority” test as set out in R. v. Thomas Fuller Const. Co. (1958) 


Ltd., [1980] 1 S.CR. 695 at 713, 12 C.P.C. 248, 106 D.L.R. (3d) 193, 30 N.R. 249 (sub 


nom. Foundation Co. of Can. v. Can.) [Fed.], a strong argument can be made that it is 


necessary to occasionally interfere with contractual relations in order to pursue the 


legislative objective of assisting companies in struggling through difficult times. 


V. CONCLUSIONS 


[55] I emphasize my conclusions here. I have found that a default under cl. 202 of 


the CAPL Agreement has taken place and as a result Norcen would normally be entitled to 


pursue the remedies that it is entitled to under its operating agreement. A proper 


interpretation of s. 11 of the Companies’ Creditors Arrangement Act, however, permits that 


a temporary stay be imposed restraining Norcen from proceeding. I have also concluded 


that a wide reading of the provisions of the C.C.A.A. is constitutionally valid. 


[56] I am mindful that my interpretation of s. 11 is that I still retain a discretion to not 


grant a stay in circumstances where it would be unfair to stop a party from pursuing its 


contractual rights. I am unable to grant such relief on these facts. The stay remains in 


force until only 30th November. During that short period of time, perhaps Oakwood can 


restructure itself. If it is successful in its restructuring efforts, Norcen still has its incurability 


argument as well as other CAPL Agreement provisions available to it should it wish to see 


Oakwood removed as operator. If it is unsuccessful, removal of Oakwood by Norcen may 


well result in any event. For the time being it is essential that the status quo be maintained 


in order to give effect to the purpose of the C.C.A.A. Accordingly, my order of 22nd 


September 1988 shall stand unamended to its present termination date of 30th November 


1988, or until further order of this court. 


[57] Application dismissed. 


Application dismissed. 
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In the Matter of the Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36, as amended and in the Matter of a


Proposed Plan of Compromise or Arrangement with Respect to
Stelco Inc., and the Other Applicants Listed Under Schedule


"A"


Application Under the Companies' Creditors Arrangement
Act, R.S.C. 1985, c. C-36, as amended


[Indexed as: Stelco Inc. (Re)]


78 O.R. (3d) 241


[2005] O.J. No. 4883


Dockets: C44436 and M33171


Court of Appeal for Ontario,


Goudge, Sharpe and Blair JJ.A.


November 17, 2005


Debtor and creditor -- Companies' Creditors Arrangement Act -- Creditors -- Classification --
Classification of creditors should be determined by their legal rights in relation to debtor company
as opposed to their rights as creditors in relation to each other.


The appellant represented unsecured creditors who held convertible unsecured subordinated
debentures issued by the debtor company pursuant to a Supplemental Trust Indenture. Their claims
were subordinated to Senior Debt Holders. The Supplemental Trust Indenture provided that if the
Subordinated Debenture Holders received any payment from the company, or any distribution from
the assets of the company, before the Senior Debt was fully paid, they were obliged to remit any
such payment or distribution to the Senior Debt Holders until the latter had been paid in full, but
that no such payment or distribution by the company shall be deemed to constitute payment on the
Subordinated Debenture Holders' debt. The parties referred to these provisions as the "Turnover
Payment" provisions. In the company's Proposed Plan, the Subordinated Debenture Holders and the
Senior Debt Holders were included in the same class (along with Trade Creditors) for the purposes
of voting on the Proposed Plan. The appellant sought an order from the supervising judge
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classifying the Subordinated Debenture Holders as a separate class for voting purposes, arguing that
their interests were different than those of the Senior Debt Holders and that creditors who do not
have common interests should not be classified in the same group for voting purposes. The motion
was dismissed. The appellant appealed.


Held, the appeal should be dismissed.


The classification of creditors is a fact-driven exercise, dependent upon the circumstances of each
particular case. It is determined by the creditors' legal rights in relation to the debtor company, as
opposed to their rights as creditors in relation to each other. The supervising judge did not err in
finding that there was no material distinction between the legal rights of the Subordinated
Debenture Holders and those of the Senior Debt Holders vis-à-vis the company. Each was entitled
to be paid the moneys owing under their respective debt contracts. The only difference was that the
former creditors were subordinated in interest to the latter and had agreed to pay over to the latter
any portion of their recovery received until the Senior Debt had been paid in full. As between the
two groups of creditors, this merely reflected the very deal the Subordinated Debenture Holders
bought into when they purchased their subordinated debentures. The supervising judge was also
entitled to determine that th is was not a case involving any confiscation of legal rights. Finally, the
supervising judge's finding that there was no realistic conflict of interest between the creditors was
supported on the record. [page242] Each had the same general interest in relation to the company,
namely to be paid under their contracts, and to maximize the amount recoverable from the company
through the Plan negotiation process. The Senior Debt Holders' efforts would not be moderated in
some respect because they would be content to make their recovery on the backs of the
Subordinated Debenture Holders through the Turnover Payment process. In order to carry the class,
the Senior Debt Holders would require the support of the Trade Creditors, whose interest was not
affected by the subordination agreement. Thus, the Senior Debt Holders would be required to
support the maximization approach.


Canadian Airlines Corp. (Re), [2000] A.J. No. 1693, 19 C.B.R. (4th) 12 (Q.B.), apld


NsC Diesel Power Inc. (Re), [1990] N.S.J. No. 484, 97 N.S.R. (2d) 295, 258 A.P.R. 295, 79 C.B.R.
(N.S.) 1 (T.D.), not folld


Other cases referred to


Campeau Corp. (Re), [1991] O.J. No. 2338, 86 D.L.R. (4th) 570, 10 C.B.R. (3d) 100 (Gen. Div.);
Country Style Food Services Inc. (Re), [2002] O.J. No. 1377, 158 O.A.C. 30, 112 A.C.W.S. (3d)
1009 (C.A.); Elan Corp. v. Comiskey (1990), 1 O.R. (3d) 289, [1990] O.J. No. 2180, 41 O.A.C.
282, 1 C.B.R. (3d) 101 (C.A.) (sub nom. Nova Metal Products v. Comiskey); Fairview Industries
Ltd. (Re), [1991] N.S.J. No. 456, 109 N.S.R. (2d) 32, 11 C.B.R. (3d) 71, 30 A.C.W.S. (3d) 376
(T.D.); Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd., [1988] A.J. No. 1226, [1989] 2
W.W.R. 566, 64 Alta. L.R. (2d) 139, 72 C.B.R. (N.S.) 20 (Q.B.); Northland Properties Ltd. v.
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Excelsior Life Insurance Co. of Canada, [1989] B.C.J. No. 63, 34 B.C.L.R. (2d) 122, [1989] 3
W.W.R. 363, 73 C.B.R. (N.S.) 195 (C.A.); Northland Properties Ltd. (Re), [1988] B.C.J. No. 1937,
32 B.C.L.R. (2d) 309 (C.A.), affg [1988] B.C.J. No. 1530, 31 B.C.L.R. (2d) 35, 73 C.B.R. (N.S @.)
166 (S.C.); Pacific Coastal Airlines Ltd. v. Air Canada, [2001] B.C.J. No. 2580, 2001 BCSC 1721,
19 B.L.R. (3d) 286, 110 A.C.W.S. (3d) 259 (S.C.); Resurgence Asset Management LLC v.
Canadian Airlines Corp., [2000] A.J. No. 610, 2000 ABCA 149, 80 Alta. L.R. (3d) 213, 261 A.R.
12, 19 C.B.R. (4th) 33, 97 A.C.W.S. (3d) 844 (C.A.); Savage v. Amoco Acquisition Co., [1988]
A.J. No. 330, 59 Alta. L.R. (2d) 260, 40 B.L.R. 188, 68 C.B.R. (N.S.) 154 (C.A.) (sub. nom. Amoco
Acquisition Co. v. Savage); Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia, [1991] O.J. No.
2288, 86 D.L.R. (4th) 621, 8 C.B.R. (3d) 312 (Gen. Div.); Sovereign Life Assurance Co. v. Dodd
(1892), [1891-4] All E.R. Rep. 246, [1892] 2 Q.B. 573, 8 T.L.R. 684, 36 Sol. Jo. 644, 41 W.R. 4, 62
L.J.Q.B. 19, 67 L.T. 396 (C.A.); Stelco Inc. (Re) (2005), 75 O.R. (3d) 5, [2005] O.J. No. 117, 1196
O.A.C. 142, 253 D.L.R. (4th) 109, 9 C.B.R. (5th) 135, 2 B.L.R.(4th) 238 (C.A.); Wellin gton
Building Corp. Ltd. (Re), [1934] O.R. 653, [1934] 4 D.L.R. 626, 16 C.B.R. 48 (H.C.J.);
Woodward's Ltd. (Re), [1993] B.C.J. No. 852, 84 B.C.L.R. (2d) 206, 20 C.B.R. (3d) 74 (S.C.)


Statutes referred to


Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36


Joint Stock Companies Arrangement Act 1870 (U.K.), 33 and 34 Vict., c. 104


Authorities referred to


Edwards, S.E., "Reorganizations Under the Companies' Creditors Arrangement Act" (1947) 25 Can.
Bar Rev. 587


Robertson, Q.C., R.N., "Legal Problems on Reorganization of Major Financial and Commercial
Debtors" (Canadian Bar Association -- Ontario Continuing Legal Education, April 5, 1983)
[page243]


APPEAL from an order of Farley J., [2005] O.J. No. 4814, 143 A.C.W.S. (3d) 623 (S.C.J.)
dismissing a motion for an order classifying the appellants as a separate class of creditors for voting
purposes.


Paul Macdonald, Andrew Kent and Brett Harrison, for Informal Independent Converts' Committee.


Michael E. Barrack and Geoff R. Hall, for Stelco Inc.


Robert Staley and Alan Gardner, for Senior Debenture Holders.


Fred Myers, for Her Majesty the Queen in Right of Ontario, and the Superintendent of Financial
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Services.


Ken Rosenberg, for United Steelworkers of America.


A. Kauffman, for Tricap Management Ltd.


Kyla Mahar, for Monitor.


Murray Gold, for Salaried Retirees.


Heath Whitley, for CIBC.


Steven Bosnick, for U.S.W.A. Loc. 5328 and 8782.


The judgment of the court was delivered by


BLAIR J.A.:--


Background


[1] This appeal arises out of the reorganization of Stelco Inc., and related companies, pursuant to
the Companies' Creditors Arrangement Act ("CCAA")1 at the end of the document]. Stelco has been
in the midst of this fractious process for approximately 21 months. Justice Farley has been the
supervising judge throughout.


[2] Stelco has presented a Proposed Plan of Compromise or Arrangement to its creditors for their
approval. The vote was scheduled for Tuesday, November 15, 2005. On Thursday, November 10, a
group of creditors known as the Informal Independent Converts' Committee (the "Converts'
Committee) sought an order from the supervising judge, amongst other things, classifying the
Subordinated Debenture Holders whom they represent as a separate class for voting purposes.
Justice Farley dismissed the motion. In the face of the pending vote, the Converts' Committee
sought leave to appeal on Thursday afternoon (the courts were closed on Friday, November 11, for
Remembrance Day). Rosenberg J.A. dealt with the matter and directed that the application for
leave, and if leave be granted, the appeal, be heard by a panel of this court on Monday, November
14, 2005. [page244]


[3] This panel heard the application for leave and the appeal on Monday. We concluded that
leave should be granted, but that the appeal must be dismissed, and at the conclusion of argument --
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and in order to clarify matters so that the vote could proceed the following day -- we issued a brief
endorsement with our decision, but indicating that more detailed reasons would follow.


[4] The endorsement read as follows:


In our view, the appellants have not demonstrated a different legal interest from the
other unsecured creditors vis à vis the debtor, nor any basis for setting aside the finding
of Farley J. that there are no different practical interests such that the appellants deserve
a separate class. We see no legal error or error in principle in his exercise of discretion.


Leave to appeal is granted, but the appeal must therefore be dismissed. Because of the
importance of the issue for Ontario practice in this area, we propose to expand
somewhat on these reasons in due course.


[5] These are those expanded reasons.


Facts


[6] Stelco's Proposed Plan is made to unsecured creditors only. It is not intended to affect the
claims of secured creditors.


[7] The Converts' Committee represents unsecured creditors who hold $90 million of convertible
unsecured subordinated debentures issued by Stelco pursuant to a Supplemental Trust Indenture
dated January 21, 2002, and due in 2007. With interest, the claims of the Subordinated Debenture
Holders now amount to approximately $110 million. Those claims are subordinated to
approximately $328 million in favour of Senior Debt Holders. In addition, Stelco has unsecured
trade debts totalling approximately $228 million. In the Proposed Plan, these three groups of
unsecured creditors -- the Subordinated Debenture Holders (represented by the Converts'
Committee), the Senior Debt Holders and the Trade Creditors -- have all been included in the same
class for the purposes of voting on the Proposed Plan or any amended version of it.


[8] The Converts' Committee takes issue with this, and seeks to have the Subordinated Debenture
Holders classified as a separate class of creditors for voting purposes. They argue that their interests
are different than those of the Bondholders and that creditors who do not have common interests
should not be classified in the same group for voting purposes. They submit, therefore, that the
supervising judge erred in law in not granting them a separate classification. In that regard, they rely
upon this court's decision in Elan Corp. v. Comiskey (1990), 1 O.R. (3d) 289, [1990] O.J. No. 2180
(C.A.). They also argue that the supervising [page245] judge was wrong, on the facts contained in
the record, in finding that the Subordinated Debenture Holders and the Bondholders did not have
conflicting interests.
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[9] In making their argument about a different interest, the appellants rely upon their status as
subordinated debt holders as shaped particularly by Articles 6.2 and 6.3 of the Supplemental Trust
Indenture. In essence those provisions reinforce the subordinated nature of their debt. They stipulate
(a) that if the Subordinated Debenture Holders receive any payment from Stelco, or any distribution
from the assets of Stelco, before the Senior Debt is fully paid, they are obliged to remit any such
payment or distribution to the Senior Debt Holders until the latter have been paid in full (Art.
6.2(3)), but (b) that no such payment or distribution by Stelco shall be deemed to constitute a
payment on the Subordinated Debenture Holders' debt (Art. 6.3). The parties refer to these
provisions as the "Turnover Payment" provisions.


[10] In short, although Stelco is obliged to pay both groups of creditors in full, as between the
Subordinated Debenture Holders and the Senior Debt Holders, the latter are entitled to be paid in
full before the former receive anything. The Supplemental Trust Indenture makes it clear that the
provisions of Article 6 "are intended solely for the purpose of defining the relative rights of [the
Subordinated Debenture Holders] and the holders of the Senior Debt" (Art. 6.3).


[11] The appellants contend that the Turnover Payment provisions distinguish their interests from
those of the Subordinated Debenture Holders when it comes to voting on Stelco's Proposed Plan.
They say that the Subordinated Debenture Holders' interest in maximizing the amounts to be made
available to unsecured creditors ends once they have received full recovery, in part as a result of the
Turnover Payments that the Subordinated Debenture Holders will be required to make from their
portion of the funds. On the other hand, the Subordinated Debenture Holders will have an interest in
seeking more because their recovery, for practical purposes, will have only begun once that point is
reached.


[12] The respondents submit, for their part, that the appellants are seeking a separate
classification for a collateral purpose, i.e., so that they will be able to veto the Proposed Plan, or at
least threaten to veto it, unless they are granted a benefit to which they are not entitled -- the
elimination of their subordinated position by virtue of the Turnover Payment provisions.


[13] Farley J. rejected the appellants' arguments. The thrust of his decision in this regard is found
in paras. 13 and 14 of his reasons: [page246]


I would note as well that the primary and most significant attribute of the ConCom
debt and that of the BondCom debt/ Senior Debt2 at the end of the document] plus the
trade debt vis-à-vis Stelco is that it is all unsecured debt. Thus absent valid reason to
have separate classes it would be reasonable, logical, rational and practical to have all
this unsecured debt in the same class. Certainly that would avoid any unnecessary
fragmentation -- and in this respect multiplicity of classes does not mean that that
fragmentation starts only when there are many classes. Unless more than one class is
necessary, fragmentation would start at two classes. Fragmentation if necessary, but not
necessarily fragmentation.
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Is it necessary to have more than one class? Firstly, it would not appear to me that as
between Stelco and the unsecured creditors overall there is any material distinction.
Secondly, there would not appear to me to be any confiscation of any rights (or the
other side of the coin any new imposition of obligations) upon the holders of the
ConCom debt. The subrogation issue was something which these holders assumed on
the issue of that debt. Thirdly, I do not see that there is a realistic conflict of interest.
Each group of unsecured creditors including the ConCom debt holders and the
BondCom debt holders has the same general interest vis-à-vis Stelco, namely to extract
from Stelco through the Plan the maximum value in the sense of consideration possible
. . . . That situation is not impacted for our purposes here in this motion by the
possibility that in a subsequent dispute between the ConCom holders and the BondCom
holders there may be a difference of opinion as to the variation of the considerat ion
obtained.


[14] We agree with his conclusion and see no basis to interfere with his findings in that regard.


The Leave Application


[15] The principles to be applied by this court in determining whether leave to appeal should be
granted to someone dissatisfied with an order made in a CCAA proceeding are not in dispute. Leave
is only sparingly granted in such matters because of their "real time" dynamic and because of the
generally discretionary character underlying many of the orders made by supervising judges in such
proceedings. There must be serious and arguable grounds that are of real and significant interest to
the parties. The court has assessed this criterion on the basis of a four-part test, namely,


(a) whether the point on appeal is of significance to the practice;
(b) whether the point is of significance to the action;
(c) whether the appeal is prima facie meritorious or frivolous; and [page247]
(d) whether the appeal will unduly hinder the progress of the action.


See Stelco Inc. (Re) (2005), 75 O.R. (3d) 5, [2005] O.J. No. 1171 (C.A.), at para. 24; Country Style
Food Services Inc. (Re), [2002] O.J. No. 1377, 158 O.A.C. 30 (C.A.), at para. 15; Resurgence Asset
Management LLC v. Canadian Airlines Corp., [2000] A.J. No. 610, 19 C.B.R. (4th) 33 (C.A.), at
para. 7.


[16] Here, we granted leave to appeal because the proposed appeal raised an issue of significance
to the practice, namely the nature of the "common interest" test to be applied by the courts for
purposes of the classification of creditors in CCAA proceedings. Although the law seems to have
progressed in the lower courts along the lines developed in Alberta, beginning with the decision of
Paperny J. in Canadian Airlines Corp. (Re), [2000] A.J. No. 1693, 19 C.B.R. (4th) 12 (Q.B), this
court has not dealt with the issue since its decision in Elan Corp. v. Comiskey, supra, and the
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Converts' Committee argues that the Alberta line of authorities is contrary to Elan.


[17] A brief further comment respecting the leave process may be in order.


[18] The court recognizes the importance of its ability to react in a responsible and timely fashion
to the appellate needs arising in the "real time" dynamics of CCAA restructurings. Often, as in the
case of this restructuring, they involve a significant public dimension. For good policy reasons,
however, appellate courts in Canada -- including this one -- have developed relatively stringent
parameters for the granting of leave to appeal in CCAA cases. As noted, leave is only sparingly
granted. The parameters as set out in the authorities cited above remain good law.


[19] Merely because a corporate restructuring is a big one and money is no object to the
participants in the process, does not mean that the court will necessarily depart from the normal
leave to appeal process that applies to other cases. In granting leave to appeal in these
circumstances, we do not wish to be taken as supporting a notion that the fusion of leave
applications with the hearing of the appeal in CCAA restructurings -- particularly in major ones
such as this one involving Stelco -- has become the practice. Where there is an urgency that a leave
application be expedited in the public interest, the court will do so in this area of the law as it does
in other areas. However, where what is involved is essentially an attempt to review a discretionary
order made on the facts of the case, in a tightly supervised process with which the judge is
intimately familiar, the collapsed process that was made available in this particular situation will not
generally be afforded. [page248]


[20] As these reasons demonstrate, however, the issues raised on this particular appeal, and the
timing factor involved, warranted the expedited procedure that was ordered by Justice Rosenberg.


The Appeal


No error in law or principle


[21] Everyone agrees that the classification of creditors for CCAA voting purposes is to be
determined generally on the basis of a "commonality of interest" (or a "common interest") between
creditors of the same class. Most analyses of this approach start with a reference to Sovereign Life
Assurance Co. v. Dodd (1892), [1891-4] All E.R. Rep. 246, [1892] 2 Q.B. 573 (C.A.) which dealt
with the classification of creditors for voting purposes in a winding-up proceeding. Two passages
from the judgments in that decision are frequently cited. At pp. 249-50 All E.R., Lord Esher said:


The Act provides that the persons to be summoned to the meeting, all of whom, it is to
be observed, are creditors, are persons who can be divided into different classes, classes
which the Act3 at the end of the document] recognizes, though it does not define. The
creditors, therefore, must be divided into different classes. What is the reason for
prescribing such a course? It is because the creditors composing the different classes
have different interests, and, therefore, if a different state of facts exists with respect to
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different creditors, which may affect their minds and judgments differently, they must
be separated into different classes.


At p. 251 All E.R., Bowen L.J. stated:


The word "class" used in the statute is vague, and to find out what it means we must
look at the general scope of the section, which enables the court to order a meeting of a
"class of creditors" to be summoned. It seems to me that we must give such a meaning
to the term "class" as will prevent the section being so worked as to produce
confiscation and injustice, and that we must confine its meaning to those persons whose
rights are not so dissimilar as to make it impossible for them to consult together with a
view to their common interest.


[22] These views have been applied in the CCAA context. But what comprises those "not so
dissimilar" rights and what are the components of that "common interest" have been the subject of
debate and evolution over time. It is clear that classification is a fact-driven exercise, dependent
upon the circumstances of each particular case. Moreover, given the nature of the CCAA process
and the underlying flexibility of that process -- a flexibility which is its genius -- there can be no
fixed rules that must apply in all cases.


[23] In Canadian Airlines Corp. (Re), supra, Paperny J. nonetheless extracted a number of
principles to be considered by the courts in dealing with the commonality of interest test. At para.
31 she said: [page249]


In summary, the cases establish the following principles applicable to assessing
commonality of interest:


1. Commonality of interest should be viewed based on the non-fragmentation test, not on
an identity of interest test;


2. The interests to be considered are the legal interests that a creditor holds qua creditor in
relationship to the debtor company prior to and under the plan as well as on liquidation;


3. The commonality of interests are to be viewed purposively, bearing in mind the object
of the C.C.C.A., namely to facilitate reorganizations if at all possible;


4. In placing a broad and purposive interpretation on the C.C.C.A., the court should be
careful to resist classification approaches which would potentially jeopardize viable
plans.


5. Absent bad faith, the motivations of creditors to approve or disapprove [of the Plan] are
irrelevant.


6. The requirement of creditors being able to consult together means being able to assess
their legal entitlement as creditors before or after the plan in a similar manner.


[24] In developing this summary of principles, Paperny J. considered a number of authorities
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from across Canada, including the following: Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia,
[1991] O.J. No. 2288, 86 D.L.R. (4th) 621 (Gen. Div.); Norcen Energy Resources Ltd. v. Oakwood
Petroleums Ltd., [1988] A.J. No. 1226, 72 C.B.R. (N.S.) 20 (Q.B.); Fairview Industries Ltd. (Re),
[1991] N.S.J. No. 456, 11 C.B.R. (3d) 71 (T.D.); Woodward's Ltd. (Re), [1993] B.C.J. No. 852, 84
B.C.L.R. (2d) 206 (S.C.); Northland Properties Ltd. (Re), [1988] B.C.J. No. 1530, 73 C.B.R. (N.S.)
166 (S.C.); Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada, [1989] B.C.J. No.
63, 73 C.B.R. (N.S.) 195 (C.A.); NsC Diesel Power Inc. (Re), [1990] N.S.J. No. 484, 79 C.B.R.
(N.S.) 1 (T.D.); Savage v. Amoco Acquisition Co., [1988] A.J. No. 330, 68 C.B.R. (N.S.) 154
(C.A.) (sub nom. Amoco Acquisition Co. v. Savage); Wellingt on Building Corp. (Re), [1934] O.R.
653, 16 C.B.R. 48 (H.C.J.). Her summarized principles were cited by the Alberta Court of Appeal,
apparently with approval, in a subsequent Canadian Airlines decision: Canadian Airlines Corp.
(Re), supra, at para. 27.


[25] In the passage from his reasons cited above (paras. 13 and 14) the supervising judge in this
case applied those principles. In our view, he was correct in law in doing so.


[26] We do not read the foregoing principles as being inconsistent with the earlier decision of this
court in Elan Corp. v. Comiskey. There the court applied a common interest test in determining that
the two creditors in question ought not to be grouped in the same class of creditors for voting
purposes. But the differing interests in question were not different legal interests as between the
[page250] two creditors; they were different legal interests as between each of the creditors and the
debtor company. One creditor (the Bank) held first security over the debtor company's receivables
and the other creditor (RoyNat) held second security on those assets; RoyNat, however, held first
security over the debtor's building and realty, whereas the Bank was second in priority in relation to
those assets. The two creditors had differing commercial interests in how the assets should be dealt
with (it was in the interests of the bank, with a smaller claim, to collect and retain the more
realizable receivable assets, but in the interests of RoyNat to preserve the cash flow and have the
business sold as a going concern). Those differing commercial interests were rooted in differing
legal interests as between the individual creditors and the debtor company, arising from the different
security held. Because of the size of its claim, RoyNat would dominate any group that it was in, and
Finlayson J.A. was of the view that RoyNat, as the holder of second security, should not be able to
override the Bank's legal interest as the first secured creditor with respect to the receivables by
virtue of its voting rights. On the basis that there was "no true community of interest" between the
secured creditors (p. 299 O.R.), given their different legal interests, he ordered that the Bank be
placed in a separate class for voting purposes.


[27] Elan Corp. v. Comiskey did not deal with the issue of whether creditors with divergent
interests as amongst themselves -- as opposed to divergent legal interests vis-à-vis the debtor
company -- could be forced to vote as members of a common class. Nor did it apply an "identity of
interest" test -- a test that has been rejected as too narrow and too likely to lead to excessive
fragmentation: see Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia, supra); Norcen Energy
Resources Ltd. v. Oakwood Petroleums Ltd., supra; Fairview Industries Ltd. (Re), supra;
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Woodward's Ltd. (Re), supra. In our view, there is nothing in the decision in Elan Corp. that is
inconsistent with the evolutionary set of principles developed in the Alberta jurisprudence and
applied by the supervising judge here.


[28] In addition to commonality of interest concerns, a court dealing with a classification of
creditors issue needs to be alert to concerns about the confiscation of legal rights and about avoiding
what the parties have referred to as "a tyranny of the minority". Examples of the former include
Elan Corp. v. Comiskey4 at the end of the document] and [page251] Wellington Building Corp. Ltd.
(Re), supra5 at the end of the document]. Examples of the latter include Sklar-Peppler, supra6 at the
end of the document] and Campeau Corp. (Re), [1991] O.J. No. 2338, 10 C.B.R. (3d) 100 (Gen.
Div.)7 at the end of the document].


[29] Here, as noted earlier in these reasons, the respondents argue that the appellants are seeking
a separate classification in order to extract a benefit to which they are not entitled, namely a
concession that the Turnover Payment requirements of their subordinated position be extinguished
by the Proposed Plan, thus avoiding their obligation to transfer payments to the Senior Debt Holders
until they have been paid in full, and freeing up all of the distribution the appellants will receive
from Stelco for payment on account of their own claims. On the other hand, the appellants point to
this conflict between the Subordinated Debenture Holders and the Senior Debt Holders as evidence
that they do not have a commonality of interest or the ability to consult together with a view to
whatever commonality of interest they may have vis-à-vis Stelco.


[30] We agree with the line of authorities summarized in Canadian Airlines (Re) and applied by
the supervising judge in this case which stipulate that the classification of creditors is determined by
their legal rights in relation to the debtor company, as opposed to their rights as creditors in relation
to each other. To the extent that other authorities at the trial level in other jurisdictions may suggest
to the contrary -- see, for example NsC Diesel Power Inc. (Re), supra -- we prefer the Alberta
approach.


[31] There are good reasons for such an approach.


[32] First, as the supervising judge noted [at para. 7], the CCAA itself is more compendiously
styled "An Act to facilitate compromises and arrangements between companies and their creditors."
There is no mention of dealing with issues that would change the nature of the relationships as
between the creditors themselves. As Tysoe J. noted in Pacific Coastal Airlines Ltd. v. Air Canada,
[2001] B.C.J. No. 2580, 19 B.L.R. (3d) 286 (S.C.), at para. 24 [page252] (after referring to the full
style of the legislation):


[The purpose of the CCAA proceeding] is not to deal with disputes between a creditor
of a company and a third party, even if the company was also involved in the subject
matter of the dispute. While issues between the debtor company and non-creditors are
sometimes dealt with in CCAA proceedings, it is not a proper use of a CCAA
proceeding to determine disputes between parties other than the debtor company.
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[33] In this particular case, the supervising judge was very careful to say that nothing in his
reasons should be taken to determine or affect the relationship between the Subordinate Debenture
Holders and the Senior Debt Holders.


[34] Secondly, it has long been recognized that creditors should be classified in accordance with
their contract rights, that is, according to their respective interests in the debtor company: see
Stanley E. Edwards, "Reorganizations Under the Companies' Creditors Arrangement Act" (1947) 25
Can. Bar Rev. 587, at p. 602.


[35] Finally, to hold the classification and voting process hostage to the vagaries of a potentially
infinite variety of disputes as between already disgruntled creditors who have been caught in the
maelstrom of a CCAA restructuring runs the risk of hobbling that process unduly. It could lead to
the very type of fragmentation and multiplicity of discrete classes or sub-classes of classes that
judges and legal writers have warned might well defeat the purpose of the Act: see Stanley
Edwards, "Reorganizations under the Companies' Creditors Arrangement Act", supra; Ronald N.
Robertson Q.C., "Legal Problems on Reorganization of Major Financial and Commercial Debtors",
Canadian Bar Association -- Ontario Continuing Legal Education, April 5, 1983 at 19-21; Norcen
Energy Resources Ltd. v. Oakwood Petroleums Ltd., supra, at para. 27; Northland Properties Ltd. v.
Excelsior Life Insurance Co. of Canada, supra; Sklar-Peppler, supra; Woodwards Ltd. (Re), supra.


[36] In the end, it is important to remember that classification of creditors, like most other things
pertaining to the CCAA, must be crafted with the underlying purpose of the CCAA in mind, namely
facilitation of the reorganization of an insolvent company through the negotiation and approval of a
plan of compromise or arrangement between the debtor company and its creditors, so that the debtor
company can continue to carry on its business to the benefit of all concerned. As Paperny J. noted
[at para. 31] in Canadian Airlines (Re), "the Court should be careful to resist classification
approaches that would potentially jeopardize viable plans". [page253]


Discretion and fact finding


[37] Having concluded that the supervising judge made no error in law or principle in his
approach to the classification issue, we can find no error in his factual findings or in his exercise of
discretion in determining that the Subordinate Debenture Holders should remain in the same class
as the Senior Debt Holders and Trade Creditors in the circumstances of this case.


[38] We agree that there is no material distinction between the legal rights of the Subordinated
Debenture Holders and those of the Senior Debt Holders vis-à-vis Stelco. Each is entitled to be paid
the moneys owing under their respective debt contracts. The only difference is that the former
creditors are subordinated in interest to the latter and have agreed to pay over to the latter any
portion of their recovery received until the Senior Debt has been paid in full. As between the two
groups of creditors, this merely reflects the very deal the Subordinated Debenture Holders bought
into when they purchased their subordinated debentures. For that reason, the supervising judge was
also entitled to determine that this was not a case involving any confiscation of legal rights.
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[39] Finally, the supervising judge's finding that there is no "realistic conflict of interest" between
the creditors is supported on the record. Each has the same general interest in relation to Stelco,
namely to be paid under their contracts, and to maximize the amount recoverable from the debtor
company through the Plan negotiation process. We do not accept the argument that the Senior Debt
Holder's efforts will be moderated in some respect because they will be content to make their
recovery on the backs of the Subordinated Debenture Holders through the Turnover Payment
process. In order to carry the class, the Senior Debt Holders will require the support of the Trade
Creditors, whose interest is not affected by the subordination agreement. Thus the Senior Debt
Holders will be required to support the maximization approach.


[40] We need not deal with whether a realistic and genuine conflict of interest, produced by
different legal positions of creditors vis-à-vis each other, could ever warrant separate classes, as we
are satisfied that even if it could, this is not such a case.


Disposition


[41] Accordingly, we would not interfere with the supervising judge's decision that the appellants
had not made out a case for a separate class. The appeal is therefore dismissed.


Appeal dismissed. [page254]


Notes


Note 1: R.S.C. 1985, c. C-36, as amended.


Note 2: Farley J. uses the term "ConCom debt" to refer to the debt represented by the Converts'
Committee (i.e., that of the Subordinated Debenture Holders), and the term "BondCom debt" to
refer to that of the Senior Debt Holders.


Note 3: The Joint Stock Companies Arrangement Act 1870 (U.K.), 33 & 34 Vict., c. 104.


Note 4: A second secured creditor with superior voting power was separated from a first secured
creditor for the voting purposes, in order [to] prevent the former from utilizing its superior voting
strength to adversely affect the latter's prior security position.


Note 5: The court refused to allow subsequent mortgagees to vote in the same class as a first
mortgagee because in the circumstances the subsequent mortgagees would be able to use their
voting power to destroy the priority rights and security of the first mortgagee.


Note 6: Borins J., as he then was, warned against the dangers of "excessive fragmentation" and of
creating "a special class simply for the benefit of the opposing creditor, which would give that
creditor the potential to exercise an unwarranted degree of power" [at p. 627 D.L.R.].


Note 7: Montgomery J. declined to grant a separate classification to a minority group of creditors
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who would use that classification to extract benefits to which it was not otherwise entitled.


Page 14







---- End of Request ----
Download Request: Current Document: 1
Time Of Request: Wednesday, June 03, 2015 12:08:55












Case Name:
Canwest Global Communications (Re)


IN THE MATTER OF Section 11 of the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended


AND IN THE MATTER OF a plan of compromise or arrangement of
Canwest Global Communications and the other applicants


[2010] O.J. No. 3233


2010 ONSC 4209


70 C.B.R. (5th) 1


191 A.C.W.S. (3d) 378


2010 CarswellOnt 5510


Court File No. CV-09-8396-00CL


Ontario Superior Court of Justice
Commercial List


S.E. Pepall J.


Oral judgment: July 28, 2010.


(39 paras.)


Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters --
Compromises and arrangements -- Sanction by court -- Application by CMI Entities for approval of
plan allowed -- Plan contemplated acquisition of Canwest television interests by Shaw subsidiary
with proceeds used to satisfy claims of senior subordinated noteholders and additional payment to
Monitor to satisfy claims of other affected creditors -- Plan contemplated delisting and
extinguishment of equity compensation plans and related options or equity-based awards --
Creditor support for plan was overwhelming -- Plan reflected settlement with existing shareholders
-- Plan was fair and reasonable, met statutory requirements and was in public interest -- Plan
emergence agreement outlining implementation was also approved -- Companies' Creditors
Arrangement Act, s. 6.


Page 1


Para 29







Statutes, Regulations and Rules Cited:


Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 173, s. 173(1)(e), s. 173(1)(h), s. 191, s.
191(1)(c), s. 191(2)


Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 2, s. 6, s. 6(1), s. 6(2), s. 6(3), s.
6(5), s. 6(6), s. 6(8), s. 11, s. 36


Counsel:


Lyndon Barnes, Jeremy Dacks and Shawn Irving, for the CMI Entities.


David Byers and Marie Konyukhova, for the Monitor.


Robin B. Schwill and Vince Mercier, for Shaw Communications Inc.


Derek Bell, for the Canwest Shareholders Group (the "Existing Shareholders").


Mario Forte, for the Special Committee of the Board of Directors.


Robert Chadwick and Logan Willis, for the Ad Hoc Committee of Noteholders.


Amanda Darrach, for Canwest Retirees.


Peter Osborne, for Management Directors.


Steven Weisz, for CIBC Asset-Based Lending Inc.


REASONS FOR DECISION


1 S.E. PEPALL J. (orally):-- This is the culmination of the Companies' Creditors Arrangement
Act1 restructuring of the CMI Entities. The proceeding started in court on October 6, 2009,
experienced numerous peaks and valleys, and now has resulted in a request for an order sanctioning
a plan of compromise, arrangement and reorganization (the "Plan"). It has been a short road in
relative terms but not without its challenges and idiosyncrasies. To complicate matters, this
restructuring was hot on the heels of the amendments to the CCAA that were introduced on
September 18, 2009. Nonetheless, the CMI Entities have now successfully concluded a Plan for
which they seek a sanction order. They also request an order approving the Plan Emergence
Agreement, and other related relief. Lastly, they seek a post-filing claims procedure order.


2 The details of this restructuring have been outlined in numerous previous decisions rendered by
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me and I do not propose to repeat all of them.


The Plan and its Implementation


3 The basis for the Plan is the amended Shaw transaction. It will see a wholly owned subsidiary
of Shaw Communications Inc. ("Shaw") acquire all of the interests in the free-to-air television
stations and subscription-based specialty television channels currently owned by Canwest
Television Limited Partnership ("CTLP") and its subsidiaries and all of the interests in the specialty
television stations currently owned by CW Investments and its subsidiaries, as well as certain other
assets of the CMI Entities. Shaw will pay to CMI US $440 million in cash to be used by CMI to
satisfy the claims of the 8% Senior Subordinated Noteholders (the "Noteholders") against the CMI
Entities. In the event that the implementation of the Plan occurs after September 30, 2010, an
additional cash amount of US $2.9 million per month will be paid to CMI by Shaw and allocated by
CMI to the Noteholders. An additional $38 million will be paid by Shaw to the Monitor at the
direction of CMI to be used to satisfy the claims of the Affected Creditors (as that term is defined in
the Plan) other than the Noteholders, subject to a pro rata increase in that cash amount for certain
restructuring period claims in certain circumstances.


4 In accordance with the Meeting Order, the Plan separates Affected Creditors into two classes
for voting purposes:


(a) the Noteholders; and
(b) the Ordinary Creditors. Convenience Class Creditors are deemed to be in, and to


vote as, members of the Ordinary Creditors' Class.


5 The Plan divides the Ordinary Creditors' pool into two sub-pools, namely the Ordinary CTLP
Creditors' Sub-pool and the Ordinary CMI Creditors' Sub-pool. The former comprises two-thirds of
the value and is for claims against the CTLP Plan Entities and the latter reflects one-third of the
value and is used to satisfy claims against Plan Entities other than the CTLP Plan Entities. In its
16th Report, the Monitor performed an analysis of the relative value of the assets of the CMI Plan
Entities and the CTLP Plan Entities and the possible recoveries on a going concern liquidation and
based on that analysis, concluded that it was fair and reasonable that Affected Creditors of the
CTLP Plan Entities share pro rata in two-thirds of the Ordinary Creditors' pool and Affected
Creditors of the Plan Entities other than the CTLP Plan Entities share pro rata in one-third of the
Ordinary Creditors' pool.


6 It is contemplated that the Plan will be implemented by no later than September 30, 2010.


7 The Existing Shareholders will not be entitled to any distributions under the Plan or other
compensation from the CMI Entities on account of their equity interests in Canwest Global. All
equity compensation plans of Canwest Global will be extinguished and any outstanding options,
restricted share units and other equity-based awards outstanding thereunder will be terminated and
cancelled and the participants therein shall not be entitled to any distributions under the Plan.
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8 On a distribution date to be determined by the Monitor following the Plan implementation date,
all Affected Creditors with proven distribution claims against the Plan Entities will receive
distributions from cash received by CMI (or the Monitor at CMI's direction) from Shaw, the Plan
Sponsor, in accordance with the Plan. The directors and officers of the remaining CMI Entities and
other subsidiaries of Canwest Global will resign on or about the Plan implementation date.


9 Following the implementation of the Plan, CTLP and CW Investments will be indirect,
wholly-owned subsidiaries of Shaw, and the multiple voting shares, subordinate voting shares and
non-voting shares of Canwest Global will be delisted from the TSX Venture Exchange. It is
anticipated that the remaining CMI Entities and certain other subsidiaries of Canwest Global will be
liquidated, wound-up, dissolved, placed into bankruptcy or otherwise abandoned.


10 In furtherance of the Minutes of Settlement that were entered into with the Existing
Shareholders, the articles of Canwest Global will be amended under section 191 of the CBCA to
facilitate the settlement. In particular, Canwest Global will reorganize the authorized capital of
Canwest Global into (a) an unlimited number of new multiple voting shares, new subordinated
voting shares and new non-voting shares; and (b) an unlimited number of new non-voting preferred
shares. The terms of the new non-voting preferred shares will provide for the mandatory transfer of
the new preferred shares held by the Existing Shareholders to a designated entity affiliated with
Shaw for an aggregate amount of $11 million to be paid upon delivery by Canwest Global of the
transfer notice to the transfer agent. Following delivery of the transfer notice, the Shaw designated
entity will donate and surrender the new preferred shares acquired by it to Canwest Global for
cancellation.


11 Canwest Global, CMI, CTLP, New Canwest, Shaw, 7316712 and the Monitor entered into the
Plan Emergence Agreement dated June 25, 2010 detailing certain steps that will be taken before,
upon and after the implementation of the plan. These steps primarily relate to the funding of various
costs that are payable by the CMI Entities on emergence from the CCAA proceeding. This includes
payments that will be made or may be made by the Monitor to satisfy post-filing amounts owing by
the CMI Entities. The schedule of costs has not yet been finalized.


Creditor Meetings


12 Creditor meetings were held on July 19, 2010 in Toronto, Ontario. Support for the Plan was
overwhelming. 100% in number representing 100% in value of the beneficial owners of the 8%
senior subordinated notes who provided instructions for voting at the Noteholder meeting approved
the resolution. Beneficial Noteholders holding approximately 95% of the principal amount of the
outstanding notes validly voted at the Noteholder meeting.


13 The Ordinary Creditors with proven voting claims who submitted voting instructions in person
or by proxy represented approximately 83% of their number and 92% of the value of such claims.
In excess of 99% in number representing in excess of 99% in value of the Ordinary Creditors
holding proven voting claims that were present in person or by proxy at the meeting voted or were
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deemed to vote in favour of the resolution.


Sanction Test


14 Section 6(1) of the CCAA provides that the court has discretion to sanction a plan of
compromise or arrangement if it has achieved the requisite double majority vote. The criteria that a
debtor company must satisfy in seeking the court's approval are:


(a) there must be strict compliance with all statutory requirements;
(b) all material filed and procedures carried out must be examined to


determine if anything has been done or purported to be done which is not
authorized by the CCAA; and


(c) the Plan must be fair and reasonable.


See Re: Canadian Airlines Corp.2


(a) Statutory Requirements


15 I am satisfied that all statutory requirements have been met. I already determined that the
Applicants qualified as debtor companies under section 2 of the CCAA and that they had total
claims against them exceeding $5 million. The notice of meeting was sent in accordance with the
Meeting Order. Similarly, the classification of Affected Creditors for voting purposes was
addressed in the Meeting Order which was unopposed and not appealed. The meetings were both
properly constituted and voting in each was properly carried out. Clearly the Plan was approved by
the requisite majorities.


16 Section 6(3), 6(5) and 6(6) of the CCAA provide that the court may not sanction a plan unless
the plan contains certain specified provisions concerning crown claims, employee claims and
pension claims. Section 4.6 of Plan provides that the claims listed in paragraph (l) of the definition
of "Unaffected Claims" shall be paid in full from a fund known as the Plan Implementation Fund
within six months of the sanction order. The Fund consists of cash, certain other assets and further
contributions from Shaw. Paragraph (1) of the definition of "Unaffected Claims" includes any
Claims in respect of any payments referred to in section 6(3), 6(5) and 6(6) of the CCAA. I am
satisfied that these provisions of section 6 of the CCAA have been satisfied.


(b) Unauthorized Steps


17 In considering whether any unauthorized steps have been taken by a debtor company, it has
been held that in making such a determination, the court should rely on the parties and their
stakeholders and the reports of the Monitor: Re Canadian Airlines3.
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18 The CMI Entities have regularly filed affidavits addressing key developments in this
restructuring. In addition, the Monitor has provided regular reports (17 at last count) and has opined
that the CMI Entities have acted and continue to act in good faith and with due diligence and have
not breached any requirements under the CCAA or any order of this court. If it was not obvious
from the hearing on June 23, 2010, it should be stressed that there is no payment of any equity claim
pursuant to section 6(8) of the CCAA. As noted by the Monitor in its 16th Report, settlement with
the Existing Shareholders did not and does not in any way impact the anticipated recovery to the
Affected Creditors of the CMI Entities. Indeed I referenced the inapplicability of section 6(8) of the
CCAA in my Reasons of June 23, 2010. The second criterion relating to unauthorized steps has
been met.


(c) Fair and Reasonable


19 The third criterion to consider is the requirement to demonstrate that a plan is fair and
reasonable. As Paperny J. (as she then was) stated in Re Canadian Airlines:


The court's role on a sanction hearing is to consider whether the plan fairly
balances the interests of all stakeholders. Faced with an insolvent organization,
its role is to look forward and ask: does this plan represent a fair and reasonable
compromise that will permit a viable commercial entity to emerge? It is also an
exercise in assessing current reality by comparing available commercial
alternatives to what is offered in the proposed plan.4


20 My discretion should be informed by the objectives of the CCAA, namely to facilitate the
reorganization of a debtor company for the benefit of the company, its creditors, shareholders,
employees and in many instances, a much broader constituency of affected persons.


21 In assessing whether a proposed plan is fair and reasonable, considerations include the
following:


(a) whether the claims were properly classified and whether the requisite
majority of creditors approved the plan;


(b) what creditors would have received on bankruptcy or liquidation as
compared to the plan;


(c) alternatives available to the plan and bankruptcy;
(d) oppression of the rights of creditors;
(e) unfairness to shareholders; and
(f) the public interest.


22 I have already addressed the issue of classification and the vote. Obviously there is an unequal
distribution amongst the creditors of the CMI Entities. Distribution to the Noteholders is expected to
result in recovery of principal, pre-filing interest and a portion of post-filing accrued and default
interest. The range of recoveries for Ordinary Creditors is much less. The recovery of the


Page 6







Noteholders is substantially more attractive than that of Ordinary Creditors. This is not unheard of.
In Re Armbro Enterprises Inc.5 Blair J. (as he then was) approved a plan which included an uneven
allocation in favour of a single major creditor, the Royal Bank, over the objection of other creditors.
Blair J. wrote:


"I am not persuaded that there is a sufficient tilt in the allocation of these new
common shares in favour of RBC to justify the court in interfering with the
business decision made by the creditor class in approving the proposed Plan, as
they have done. RBC's cooperation is a sine qua non for the Plan, or any Plan, to
work and it is the only creditor continuing to advance funds to the applicants to
finance the proposed re-organization."6


23 Similarly, in Re: Uniforêt Inc.7 a plan provided for payment in full to an unsecured creditor.
This treatment was much more generous than that received by other creditors. There, the Québec
Superior Court sanctioned the plan and noted that a plan can be more generous to some creditors
and still fair to all creditors. The creditor in question had stepped into the breach on several
occasions to keep the company afloat in the four years preceding the filing of the plan and the court
was of the view that the conduct merited special treatment. See also Romaine J.'s orders dated
October 26, 2009 in SemCanada Crude Company et al.


24 I am prepared to accept that the recovery for the Noteholders is fair and reasonable in the
circumstances. The size of the Noteholder debt was substantial. CMI's obligations under the notes
were guaranteed by several of the CMI Entities. No issue has been taken with the guarantees. As
stated before and as observed by the Monitor, the Noteholders held a blocking position in any
restructuring. Furthermore, the liquidity and continued support provided by the Ad Hoc Committee
both prior to and during these proceedings gave the CMI Entities the opportunity to pursue a going
concern restructuring of their businesses. A description of the role of the Noteholders is found in
Mr. Strike's affidavit sworn July 20, 2010, filed on this motion.


25 Turning to alternatives, the CMI Entities have been exploring strategic alternatives since
February, 2009. Between November, 2009 and February, 2010, RBC Capital Markets conducted the
equity investment solicitation process of which I have already commented. While there is always a
theoretical possibility that a more advantageous plan could be developed than the Plan proposed, the
Monitor has concluded that there is no reason to believe that restarting the equity investment
solicitation process or marketing 100% of the CMI Entities assets would result in a better or equally
desirable outcome. Furthermore, restarting the process could lead to operational difficulties
including issues relating to the CMI Entities' large studio suppliers and advertisers. The Monitor has
also confirmed that it is unlikely that the recovery for a going concern liquidation sale of the assets
of the CMI Entities would result in greater recovery to the creditors of the CMI Entities. I am not
satisfied that there is any other alternative transaction that would provide greater recovery than the
recoveries contemplated in the Plan. Additionally, I am not persuaded that there is any oppression
of creditor rights or unfairness to shareholders.
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26 The last consideration I wish to address is the public interest. If the Plan is implemented, the
CMI Entities will have achieved a going concern outcome for the business of the CTLP Plan
Entities that fully and finally deals with the Goldman Sachs Parties, the Shareholders Agreement
and the defaulted 8% senior subordinated notes. It will ensure the continuation of employment for
substantially all of the employees of the Plan Entities and will provide stability for the CMI Entities,
pensioners, suppliers, customers and other stakeholders. In addition, the Plan will maintain for the
general public broad access to and choice of news, public and other information and entertainment
programming. Broadcasting of news, public and entertainment programming is an important public
service, and the bankruptcy and liquidation of the CMI Entities would have a negative impact on the
Canadian public.


27 I should also mention section 36 of the CCAA which was added by the recent amendments to
the Act which came into force on September 18, 2009. This section provides that a debtor company
may not sell or otherwise dispose of assets outside the ordinary course of business unless authorized
to do so by a court. The section goes on to address factors a court is to consider. In my view, section
36 does not apply to transfers contemplated by a Plan. These transfers are merely steps that are
required to implement the Plan and to facilitate the restructuring of the Plan Entities' businesses.
Furthermore, as the CMI Entities are seeking approval of the Plan itself, there is no risk of any
abuse. There is a further safeguard in that the Plan including the asset transfers contemplated therein
has been voted on and approved by Affected Creditors.


28 The Plan does include broad releases including some third party releases. In Metcalfe v.
Mansfield Alternative Investments II Corp.8, the Ontario Court of Appeal held that the CCAA court
has jurisdiction to approve a plan of compromise or arrangement that includes third party releases.
The Metcalfe case was extraordinary and exceptional in nature. It responded to dire circumstances
and had a plan that included releases that were fundamental to the restructuring. The Court held that
the releases in question had to be justified as part of the compromise or arrangement between the
debtor and its creditors. There must be a reasonable connection between the third party claim being
compromised in the plan and the restructuring achieved by the plan to warrant inclusion of the third
party release in the plan.


29 In the Metcalfe decision, Blair J.A. discussed in detail the issue of releases of third parties. I
do not propose to revisit this issue, save and except to stress that in my view, third party releases
should be the exception and should not be requested or granted as a matter of course.


30 In this case, the releases are broad and extend to include the Noteholders, the Ad Hoc
Committee and others. Fraud, wilful misconduct and gross negligence are excluded. I have already
addressed, on numerous occasions, the role of the Noteholders and the Ad Hoc Committee. I am
satisfied that the CMI Entities would not have been able to restructure without materially addressing
the notes and developing a plan satisfactory to the Ad Hoc Committee and the Noteholders. The
release of claims is rationally connected to the overall purpose of the Plan and full disclosure of the
releases was made in the Plan, the information circular, the motion material served in connection
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with the Meeting Order and on this motion. No one has appeared to oppose the sanction of the Plan
that contains these releases and they are considered by the Monitor to be fair and reasonable. Under
the circumstances, I am prepared to sanction the Plan containing these releases.


31 Lastly, the Monitor is of the view that the Plan is advantageous to Affected Creditors, is fair
and reasonable and recommends its sanction. The board, the senior management of the CMI
Entities, the Ad Hoc Committee, and the CMI CRA all support sanction of the Plan as do all those
appearing today.


32 In my view, the Plan is fair and reasonable and I am granting the sanction order requested.9


33 The Applicants also seek approval of the Plan Emergence Agreement. The Plan Emergence
Agreement outlines steps that will be taken prior to, upon, or following implementation of the Plan
and is a necessary corollary of the Plan. It does not confiscate the rights of any creditors and is
necessarily incidental to the Plan. I have the jurisdiction to approve such an agreement: Re Air
Canada10 and Re Calpine Canada Energy Ltd.11 I am satisfied that the agreement is fair and
reasonable and should be approved.


34 It is proposed that on the Plan implementation date the articles of Canwest Global will be
amended to facilitate the settlement reached with the Existing Shareholders. Section 191 of the
CBCA permits the court to order necessary amendments to the articles of a corporation without
shareholder approval or a dissent right. In particular, section 191(1)(c) provides that reorganization
means a court order made under any other Act of Parliament that affects the rights among the
corporation, its shareholders and creditors. The CCAA is such an Act: Beatrice Foods v. Merrill
Lynch Capital Partners Inc.12 and Re Laidlaw Inc13. Pursuant to section 191(2), if a corporation is
subject to a subsection (1) order, its articles may be amended to effect any change that might
lawfully be made by an amendment under section 173. Section 173(1)(e) and (h) of the CBCA
provides that:


(1) Subject to sections 176 and 177, the articles of a corporation may by special
resolution be amended to


(e) create new classes of shares;
(h) change the shares of any class or series, whether issued or unissued, into a


different number of shares of the same class or series or into the same or a
different number of shares of other classes or series.


35 Section 6(2) of the CCAA provides that if a court sanctions a compromise or arrangement, it
may order that the debtor's constating instrument be amended in accordance with the compromise or
arrangement to reflect any change that may lawfully be made under federal or provincial law.


36 In exercising its discretion to approve a reorganization under section 191 of the CBCA, the
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court must be satisfied that: (a) there has been compliance with all statutory requirements; (b) the
debtor company is acting in good faith; and (c) the capital restructuring is fair and reasonable: Re: A
& M Cookie Co. Canada14 and Mei Computer Technology Group Inc.15


37 I am satisfied that the statutory requirements have been met as the contemplated
reorganization falls within the conditions provided for in sections 191 and 173 of the CBCA. I am
also satisfied that Canwest Global and the other CMI Entities were acting in good faith in
attempting to resolve the Existing Shareholder dispute. Furthermore, the reorganization is a
necessary step in the implementation of the Plan in that it facilitates agreement reached on June 23,
2010 with the Existing Shareholders. In my view, the reorganization is fair and reasonable and was
a vital step in addressing a significant impediment to a satisfactory resolution of outstanding issues.


38 A post-filing claims procedure order is also sought. The procedure is designed to solicit,
identify and quantify post-filing claims. The Monitor who participated in the negotiation of the
proposed order is satisfied that its terms are fair and reasonable as am I.


39 In closing, I would like to say that generally speaking, the quality of oral argument and the
materials filed in this CCAA proceeding has been very high throughout. I would like to express my
appreciation to all counsel and the Monitor in that regard. The sanction order and the post-filing
claims procedure order are granted.


S.E. PEPALL J.


1 R.S.C. 1985, c. C-36 as amended.


2 2000 ABQB 442 at para. 60, leave to appeal denied 2000 ABCA 238, aff'd 2001 ABCA 9,
leave to appeal to S.C.C. refused July 12, 2001, [2001] S.C.C.A. No 60.


3 Ibid,at para. 64 citing Olympia and York Developments Ltd. v. Royal Trust Co. [1993] O.J.
No. 545 (Gen. Div.) and Re: Cadillac Fairview Inc. [1995] O.J. No. 274 (Gen. Div.).


4 Ibid, at para. 3.


5 (1993), 22 C.B.R. (3rd) 80 (Ont. Gen. Div.).


6 Ibid, at para. 6.


7 (2003), 43 C.B.R. (4th) 254 (QUE. S.C.).
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8 (2008), 92 O.R. (3rd) 513 (C.A.).


9 The Sanction Order is extraordinarily long and in large measure repeats the Plan provisions.
In future, counsel should attempt to simplify and shorten these sorts of orders.


10 (2004), 47 C.B.R. (4th) 169 (Ont. S.C.J.).


11 (2007), 35 C.B.R. (5th) 1.


12 (1996), 43 CBR (4th) 10.


13 (2003), 39 CBR (4th) 239.


14 [2009] O.J. No. 2427 (S.C.J.) at para. 8/


15 [2005] Q.J. No. 22993 at para. 9.
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Ontario Court of Justice - General Division
Toronto, Ontario


Farley J.


Heard: December 24, 1992
Judgment: January 6, 1993


(36 pp.)


Alfred Apps, Robert Harrison and Melissa J. Kennedy, for the Applicants.
L. Crozier, for the Royal Bank of Canada.
R.C. Heintzman, for the Bank of Montreal.
J. Hodgson, Susan Lundy and James Hilton, for Canada Trustco Mortgage Corporation.
Jay Schwartz, for Citibank Canada.
Stephen Golick, for Peat Marwick Thorne Inc., proposed monitor.
John Teolis, for the Fuji Bank Canada.
Robert Thorton for certain of the advisory boards.


FARLEY J.:-- These are my written reasons relating to the relief granted the applicants on
December 24, 1992 pursuant to their application under the Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36 ("CCAA") and the Courts of Justice Act, R.S.O. 1990, c. C. 43 ("CJA"). The
relief sought was as follows:


(a) short service of the notice of application;
(b) a declaration that the applicants were companies to which the CCAA applies;
(c) authorization for the applicants to file a consolidated plan of compromise;
(d) authorization for the applicants to call meetings of their secured and unsecured


creditors to approve the consolidated plan of compromise;
(e) A stay of all proceedings taken or that might be taken either in respect of the


applicants in their own capacity or on account of their interest in Lehndorff
United Properties (Canada) ("LUPC"), Lehndorff Properties (Canada) ("LPC")
and Lehndorff Properties (Canada) II ("LPC II") and collectively (the "Limited
Partnerships") whether as limited partner, as general partner or as registered
titleholder to certain of their assets as bare trustee and nominee; and


(f) certain other ancillary relief.


The applicants are a number of companies within the larger Lehndorff group ("Group") which
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operates in Canada and elsewhere. The group appears to have suffered in the same way that a
number of other property developers and managers which have also sought protection under the
CCAA in recent years. The applicants are insolvent; they each have outstanding debentures issued
under trust deeds; and they propose a plan of compromise among themselves and the holders of
these debentures as well as those others of their secured and unsecured creditors as they deemed
appropriate in the circumstances. Each applicant except THG Lehndorff Vermogensverwaltung
GmbH ("GmbH") is an Ontario corporation. GmbH is a company incorporated under the laws of
Germany. Each of the applicants has assets or does business in Canada. Therefore each is a
"company" within the definition of s. 2 of the CCAA. The applicant Lehndorff General Partner Ltd.
("General Partner Company") is the sole general partner of the Limited Partnerships. The General
Partner Company has sole control over the property and businesses of the Limited Partnerships. All
major decisions concerning the applicants (and the Limited Partnerships) are made by management
operating out of the Lehndorff Toronto Office. The applicants aside from the General Partner
Company have as their sole purpose the holding of title to properties as bare trustee or nominee on
behalf of the Limited Partnerships. LUPC is a limited partnership registered under the Limited
Partnership Act, R.S.O. 1990, c. L.16 ("Ontario LPA"). LPC and LPC II are limited partnerships
registered under Part 2 of the Partnership Act, R.S.A. 1980, c. P-2 ("Alberta PA") and each is
registered in Ontario as an extra provincial limited partnership. LUPC has over 2,000 beneficial
limited partners, LPC over 500 and LPC II over 250, most of whom are residents of Germany. As at
March 31, 1992 LUPC had outstanding indebtedness of approximately $370 million, LPC $45
million and LPC II $7 million. Not all of the members of the Group are making an application under
the CCAA. Taken together the Group's indebtedness as to Canadian matters (including that of the
applicants) was approximately $543 million. In the summer of 1992 various creditors (Canada
Trustco Mortgage Company, Bank of Montreal, Royal Bank of Canada, Canadian Imperial Bank of
Commerce and the Bank of Tokyo Canada) made demands for repayment of their loans. On
November 6, 1992 Funtanua Investments Limited, a minor secured lendor also made a demand. An
interim standstill agreement was worked out following a meeting of July 7, 1992. In conjunction
with Peat Marwick Thorne Inc. which has been acting as an informal monitor to date and Fasken
Campbell Godfrey the applicants have held multiple meetings with their senior secured creditors
over the past half year and worked on a restructuring plan. The business affairs of the applicants
(and the Limited Partnerships) are significantly intertwined as there are multiple instances of
intercorporate debt, cross-default provisions and guarantees and they operated a centralized cash
management system.


This process has now evolved to a point where management has developed a consolidated
restructuring plan which plan addresses the following issues:


(a) The compromise of existing conventional, term and operating
indebtedness, both secured and unsecured.


(b) The restructuring of existing project financing commitments.
(c) New financing, by way of equity or subordinated debt.
(d) Elimination or reduction of certain overhead.
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(e) Viability of existing businesses of entities in the Lehndorff Group.
(f) Restructuring of income flows from the limited partnerships.
(g) Disposition of further real property assets aside from those disposed of


earlier in the process.
(h) Consolidation of entities in the Group; and
(i) Rationalization of the existing debt and security structure in the continuing


entities in the Group.


Formal meetings of the beneficial limited partners of the Limited Partnerships are scheduled for
January 20 and 21, 1993 in Germany and an information circular has been prepared and at the time
of hearing was being translated into German. This application was brought on for hearing at this
time for two general reasons: (a) it had now ripened to the stage of proceeding with what had been
distilled out of the strategic and consultative meetings; and (b) there were creditors other than senior
secured lenders who were in a position to enforce their rights against assets of some of the
applicants (and Limited Partnerships) which if such enforcement did take place would result in an
undermining of the overall plan. Notice of this hearing was given to various creditors: Barclays
Bank of Canada, Barclays Bank PLC, Bank of Montreal, Citibank Canada, Canada Trustco
Mortgage Corporation, Royal Trust Corporation of Canada, Royal Bank of Canada, the Bank of
Tokyo Canada, Funtauna Investments Limited, Canadian Imperial Bank of Commerce, Fuji Bank
Canada and First City Trust Company. In this respect the applicants have recognized that although
the initial application under the CCAA maybe made on an ex parte basis (s. 11 of the CCAA; Re
Langley's Ltd., (1938) O.R. 123, (1938) 3 D.L.R. 230 (C.A.); Re Kennoch Development Ltd.
(1991), 8 C.B.R. (3d) 95 (N.S.S.C.T.D.). The court will be concerned when major creditors have
not been alerted even in the most minimal fashion (Re Inducon Development Corporation (1992), 8
C.B.R. (3d) 306 (Ont. Gen. Div.) at p. 310). The application was either supported or not opposed.


"Instant" debentures are now well recognized and respected by the courts: see Re United
Maritime Fisherman Co-Op (1988), 67 C.B.R. (N.S.) 44, at pp. 55-6, varied on reconsideration
(1988), 68 C.B.R. (N.S.) 170, reversed on different grounds (1988), 69 C.B.R. (N.S.) 161 at pp.
165-6; Re Stephanie's Fashions Ltd. (1990), 1 C.B.R. (3d) 248 (B.C.S.C.) at pp. 250-1; Elan Corp.
v. Comiskey (1990), 1 O.R. (3d) 289, 1 C.B.R. (3d) 101 (C.A.) per Doherty J.A., dissenting on
another point, at pp. 306-310 (O.R.); Ultracare Management Inc. v. Gammon (1990), 1 O.R. (3d)
321 (Gen. Div.) at p. 327. The applicants would appear to me to have met the technical hurdle of s.
3 and as defined s. 2) of the CCAA in that they are debtor companies since they are insolvent, they
have outstanding an issue of debentures under a trust deed and the compromise or arrangement that
is proposed includes that compromise between the applicants and the holders of those trust deed
debentures. I am also satisfied that because of the significant intertwining of the applicants it would
be appropriate to have a consolidated plan. I would also understand that this court (Ontario Court of
Justice (General Division)) is the appropriate court to hear this application since all the applicants
except GmbH have their head office or their chief place of business in Ontario and GmbH, although
it does not have a place of business within Canada, does have assets located within Ontario.
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The CCAA is intended to facilitate compromises and arrangements between companies and
their creditors as an alternative to bankruptcy and, as such, is remedial legislation entitled to a
liberal interpretation. It seems to me that the purpose of the statute is to enable insolvent companies
to carry on business in the ordinary course or otherwise deal with their assets so as to enable plan of
compromise or arrangement to be prepared, filed and considered by their creditors and the court. In
the interim, a judge has great discretion under the CCAA to make order so as to effectively maintain
the status quo in respect of an insolvent company while it attempts to gain the approval of its
creditors for the proposed compromise or arrangement which will be to the benefit of both the
company and its creditors. See the preamble to and sections 4, 5, 6, 7, 8 and 11 of the CCAA; in Re
Companies' Creditors Arrangement Act; A.G. Can. v. A.G. Que., (1934) S.C.R. 659 at p. 661; 16
C.B.R. 1; (1934) 4 D.L.R. 75; Meridian Developments Inc. v. Toronto-Dominion Bank; Meridian
Developments Inc. v. Nu-West Group Ltd., (1984) 5 W.W.R. 215 at pp. 219-20; Norcen Energy
Resources v. Oakwood Petroleums Limited. et al. (1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d) 361
(Alta., Q.B.), at pp. 12-13 (C.B.R.); Re Ouintette Coal Limited (1990), 2 C.B.R.(3d) 303 (B.C.C.A),
at pp. 310-1, affirming Ouintette Coal Limited v. Nippon Steel Corporation et al. (1990) 2 C.B.R.
(3d) 291, 47 B.C.L.R. 193 (B.C.S.C.), leave to appeal to S.C.C. dismissed (1991), 7 C.B.R. (3d) 164
(S.C.C.).; Elan, supra at p. 307 (O.R.); Fine's Flowers v. Creditors of Fine's Flowers (1992), 7 O.R.
(3d) 193 (Gen. Div.), at p. 199 and "Re-Organizations under the Companies' Creditors Arrangement
Act", Stanley E. Edwards, (1947), 25 Cdn. Bar Rev. 587 at p. 592.


The CCAA is intended to provide a structured environment for the negotiation of
compromises between a debtor company and its creditors for the benefit of both. Where a debtor
company realistically plans to continue operating or to otherwise deal with its assets but it requires
the protection of the court in order to do so and it is otherwise too early for the court to determine
whether the debtor company will succeed, relief should be granted under the CCAA. See Elan,
supra at pp. 297 and p. 316; Stephanie's, supra, at pp. 251-2 and Ultracare, supra, at p. 328 and p.
330. It has been held that the intention of the CCAA is to prevent any manoeuvres for positioning
among the creditors during the period required to develop a plan and obtain approval of creditors.
Such manoeuvres could give an aggressive creditor an advantage to the prejudice of others who are
less aggressive and would undermine the company's financial position making it even less likely
that the plan will succeed: see Meridian, supra, at p. 220 (W.W.R.). The possibility that one or more
creditors may be prejudiced should not affect the court's exercise of its authority to grant a stay of
proceedings under the CCAA because this affect is offset by the benefit to all creditors and to the
company of facilitating a reorganization. The court's primary concerns under the CCAA must be for
the debtor and all of the creditors: see Ouintette, supra, at pp. 108-110; Chef Ready Foods Ltd. v.
Hongkong Bank of Canada (1990), 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84 (B.C.C.A.), at pp.
315-318, (C.B.R.) and Stephanie's, supra, at pp. 251-2.


One of the purposes of the CCAA is to facilitate ongoing operations of a business where its
assets have a greater value as part of an integrated system than individually. The CCAA facilitates
reorganization of a company where the alternative, sale of the property piecemeal, is likely to yield
far less satisfaction to the creditors. Unlike the Bankruptcy Act, R.S.C. 1985, c. B-3, before the
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amendments effective November 30, 1992 to transform it into the Bankruptcy and Insolvency Act
("BIA"), it is possible under the CCAA to bind secured creditors it has been generally speculated
that the CCAA will be resorted to by companies that are generally larger and have a more
complicated capital structure and that those companies which make an application under the CCAA
will be generally smaller and have a less complicated structure. Reorganization may include partial
liquidation where it is intended as part of the process of a return to long term viability and
profitability. See Chef Ready, supra, at p. 318 and Re Assoc. Investors of Can. Ltd. (1987), 67
C.B.R. (N.S.) 237 at pp. 245; rev'd on other grounds at (1988), 71 C.B.R. 72. It appears to me that
the purpose of the CCAA is also to protect the interests of creditors and to enable an orderly
distribution of the debtor company's affairs. This may involve a winding-up or liquidation of a
company or simply a substantial downsizing of its business operations, provided the same is
proposed in the best interests of the creditors generally. See Assoc. Investors, supra, at p. 318; Re
Amirault Co. (1951), 32 C.B.R. 1986, (1951) 5 D.L.R. 203 (N.S.S.C.) at pp. 187-8 (C.B.R.).


It strikes me that each of the applicants in this case has a realistic possibility of being able to
continue operating, although each is currently unable to meet all of its expenses albeit on a reduced
scale. This is precisely the sort of circumstance in which all of the creditors are likely to benefit
from the application of the CCAA and in which it is appropriate to grant an order staying
proceedings so as to allow the applicant to finalize preparation of and file a plan of compromise and
arrangement.


Let me now review the aspect of the stay of proceedings. Section 11 of the CCAA provides as
follows:


11. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act,
whenever an application has been made under this Act in respect of any
company, the court, on the application of any person interested in the
matter, may, on notice to any other person or without notice as it may see
fit,


(a) make an order staying, until such time as the court may prescribe or until
any further order, all proceedings taken or that might be taken in respect of
the company under the Bankruptcy Act and the Winding-up Act or either
or them;


(b) restrain further proceedings in any action, suit or proceeding against the
company on such terms as the court sees fit; and


(c) make an order that no suit, action or other proceeding shall be proceeded
with or commenced against the company except with the leave of the court
and subject to such terms as the court imposes.


The power to grant a stay of proceeding should be construed broadly in order to permit the
CCAA to accomplish its legislative purpose and in particular to enable continuance of the company
seeking CCAA protection. The power to grant a stay therefore extends to a stay which affects the
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position not only of the company's secured and unsecured creditors, but also all non-creditors and
other parties who could potentially jeopardize the success of the plan and thereby the continuance of
the company. See Norcen, supra at pp. 12-7 (C.B.R.) and Ouintette, supra, at pp. 296-8 (B.C.S.C.)
and pp. 312-4 (B.C.C.A.) and Meridian, supra, at pp. 219 ff. Further the court has the power to
order a stay that is effective in respect of the rights arising in favour of secured creditors under all
forms of commercial security: see Chef Ready, supra, at p. 320 where Gibbs J.A. for the Court
stated:


The trend which emerges from this sampling will be given effect
here by holding that where the word "security" occurs in the C.C.A.A., it
includes s. 178 security and, where the word creditor occurs, it includes a
bank holding s. 178 security. To the extent that there may be conflict
between the two statutes, therefore, the broad scope of the C.C.A.A.
prevails.


The power to grant a stay may also extend to preventing persons seeking to terminate or
cancel executory contracts, including, without limitation agreements with the applying companies
for the supply of goods or services, from doing so: see Wynden Canada Inc. v. Gaz Métropolitain
Inc. (1982), 44 C.B.R. (N.S.) 285 (Que. S.C. in Bankruptcy) at pp. 290-1 and Ouintette, supra, at
pp. 311-2 (B.C.C.A.). The stay may also extend to prevent a mortgagee from proceeding with
foreclosure proceedings (see Re Northland Properties Limited et al. (1988), 73 C.B.R. (N.S.) 141
(B.C.S.C.) or to prevent landlords from terminating leases, or otherwise enforcing their rights
thereunder (see In Re Nathan Feifer et al. v. Frame Manufacturing Corporation (1947), 28 C.B.R.
124 (Qué. C.A.)). Amounts owing to landlords in respect of arrears of rent or unpaid rent for the
unexpired portion of lease terms are properly dealt with in a plan of compromise or arrangement:
see Sklar-Peppler Furniture Corporation (1992), 8 C.B.R. (3d) 312 (Ont. Gen. Div.) especially at p.
318. The jurisdiction of the court to make orders under the CCAA in the interest of protecting the
debtor company so as to enable it to prepare and file a plan is effective notwithstanding the terms of
any contract or instrument to which the debtor company is a party. Section 8 of the CCAA provides:


8. This act extends and does not limit the provisions of any instrument now or
hereafter existing that governs the rights of creditors or any class of them
and has full force and effect notwithstanding anything to the contrary
contained in that instrument.


The power to grant a stay may also extend to prevent persons from exercising any right of set off in
respect of the amounts owed by such a person to the debtor company, irrespective of whether the
debtor company has commenced any action in respect of which the defense of set off might be
formally asserted: see Ouintette, supra, at pp. 312-4 (B.C.C.A.).


It was submitted by the applicants that the power to grant a stay of proceedings may also
extend to a stay of proceedings against non-applicants who are not companies and accordingly do
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not come within the express provisions of the CCAA. In support thereof they cited a CCAA order
which was granted staying proceedings against individuals who guaranteed the obligations of a
debtor-applicant which was a qualifying company under the terms of the CCAA: see In the Matter
of the Proposal of Norman Slavik, unreported, [1992] B.C.J. No. 341. However in the Slavik
situation the individual guarantors were officers and shareholders of two companies which had
sought and obtained CCAA protection. Vickers J. in that case indicated that the facts of that case
included the following unexplained and unamplified fact:


5. The order provided further that all creditors of Norvik Timber Inc.
be enjoined from making demand for payment upon that firm or
upon any guarantor of an obligation of the firm until further order of
the Court.


The CCAA reorganization plan involved an assignment of the claims of the creditors to "Newco" in
exchange for cash and shares. However the basis of the stay order originally granted was not set
forth in this decision.


It appears to me that Dickson J. in International Donut Corp. v. 050863 N.B. Ltd., unreported,
(1992) N.B.J. No. 339 (N.B.Q.B.T.D.) was focusing only on the stay arrangements of the CCAA
when concerning a limited partnership situation he indicated:


In August 1991 the limited partnership, through its general partner
the plaintiff, applied to the Court under the Companies' Creditors
Arrangement Act, R.S.C., c. C-36 for an order delaying the assertion of
claims by creditors until an opportunity could be gained to work out with
the numerous and sizable creditors a compromise of their claims. An order
was obtained but it in due course expired without success having been
achieved in arranging with creditors a compromise. That effort may have
been wasted, because it seems questionable that the federal Act could have
any application to a limited partnership in circumstances such as these.
(Emphasis added).


I am not persuaded that the words of s. 11 which are quite specific as relating as to a company
can be enlarged to encompass something other than that. However it appears to me that Blair J. was
clearly in the right channel in his analysis in Campeau v. Olympia & York Developments Ltd.
unreported, (1992) O.J. No. 1946 at pp. 4-7.


The Power to Stay


The Court has always had an inherent jurisdiction to grant a stay of
proceedings whenever it is just and convenient to do so, in order to control
its process or prevent an abuse of that process: see Canada Systems Group
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(Est) Ltd. v. Allendale Mutual Insurance Co. (1982), 29 C.P.C. 60 (H.C.),
and cases referred to therein. In the civil context, this general power is also
embodied in the very broad terms of s. 106 of the Courts of Justice Act,
R.S.O. 1990, Chap. C. 43, which provides as follows:


s. 106 A court, on its own initiative or on motion by any person,
whether or not a party, may stay any proceeding in the court on such
terms as are considered just.


Recently, Mr. Justice O'Connell has observed that this discretionary
power is "highly dependent on the facts of each particular case": Arab
Monetary Fund v. Hashim (unreported), [1992] O.J. No. 1330.


Apart from this inherent and general jurisdiction to stay proceedings,
there are many instances where the Court is specifically granted the power
to stay in a particular context, by virtue of statute or under the Rules of
Civil Procedure. The authority to prevent multiplicity of proceedings in the
same court, under Rule 6.01(1), is an example of the latter. The power to
stay judicial and extra-judicial proceedings under s. 11 of the CCAA, is an
example of the former. Section 11 of the CCAA provides as follows:


...


The Power to Stay in the Context of CCAA Proceedings:


By its formal title the CCAA is known as "An Act to facilitate
compromises and arrangements between companies and their creditors".
To ensure the effective nature of such a "facilitative" process it is essential
that the debtor company be afforded a respite from the litigious and other
rights being exercised by creditors, while it attempts to carry on as a going
concern and to negotiate an acceptable corporate restructuring arrangement
with such creditors.


In this respect it has been observed that the CCAA is "to be used as a
practical and effective way of restructuring corporate indebtedness.": see
the case comment following the report of Norcen Energy Resources Ltd. v.
Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 1 (Q.B.), and the
approval of that remark as "a perceptive observation about the attitude of
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the courts" by Gibbs J.A. in Quintette Coal Ltd. v. Nippon Steel Corp.
(1990), 51 B.C.L.R. (2d) 105 at p. 113 (B.C.C.A.).


Gibbs J.A. continued with this comment:


To the extent that a general principle can be extracted from the new
cases directly on point, and the others in which there is persuasive
obiter, it would appear to be that the courts have concluded that
under s. 11 there is a discretionary power to restrain judicial or extra
judicial conduct against the debtor company the effect of which is,
or would be, seriously to impair the ability of the debtor company to
continue in business during the compromise or arrangement
negotiating period (emphasis added).


I agree with those sentiments and would simply add that, in my
view, the restraining power extends as well to conduct which could
seriously impair the debtor's ability to focus and concentrate its efforts on
the business purpose of negotiating the compromise or arrangement. (In
this respect, see also Sairex GmbH v. Prudential Steel Ltd. (1991), 8
C.B.R. (3d) 62 (Ont. Gen. Div.) at p. 77).


I must have regard to these foregoing factors while I consider, as
well, the general principles which have historically governed the Court's
exercise of its power to stay proceedings. These principles were reviewed
by Mr. Justice Montgomery in Canada Systems Group (EST) Ltd. v.
Allendale Mutual Insurance, supra (a "Mississauga Derailment" case), at
pp. 65-66. The balance of convenience must weigh significantly in favour
of granting the stay, as a party's right to have access to the courts must not
be lightly interfered with. The Court must be satisfied that a continuance of
the proceeding would serve as an injustice to the party seeking the stay, in
the sense that it would be oppressive or vexatious or an abuse of the
process of the court in some other way. The stay must not cause an
injustice to the plaintiff.


It is quite clear from Empire-Universal Films Limited et al. v. Rank et al., (1947) O.R. 775 (H.C.)
that McRuer C.J.H.C. considered that the Judicature Act then [and now the CJA] merely confirmed
a statutory right that previously had been considered inherent in the jurisdiction of the court with
respect to its authority to grant a stay of proceedings. See also McCordic et al. v. Township of
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Bosanquet (1974) 5 O.R. (2d) 53 (H.C.) and Canada Systems Group (Est) Ltd. v. Allendale Mutual
Insurance Co. (1982) 29 C.P.C. 60 (H.C.) at pp. 65-6.


Montgomery J. in Canada Systems, supra, at pp. 65-6 indicated:


Goodman J. (as he then was) in McCordic v. Bosanquet (1974), 5
O.R. (2d) 53 in granting a stay reviewed the authorities and concluded that
the inherent jurisdiction of the Court to grant a stay of proceedings may be
made whenever it is just and reasonable to do so. "This court has ample
jurisdiction to grant a stay whenever it is just and reasonable to do so."
(Per Lord Denning M.R. in Edmeades v. Thames Board Mills Ltd., [1969]
2 Q.B. 67 at 71, [1969] 2 All E.R. 127 (C.A.)). Lord Denning's decision in
Edmeades was approved by Lord Justice Davies in Lane v. Willis; Lane v.
Beach (Executor of Estate of George William Willis), [1972] 1 All E.R.
430, [1972] 1 W.L.R. 326 (sub nom. Lane v. Willis; Lane v. Beach)
(C.A.).


...


In Weight Watchers Int. Inc. v. Weight Watchers of Ont. Ltd.
(1972), 25 D.L.R. (3d) 419, 5 C.P.R. (2d) 122, appeal allowed by consent
without costs (sub nom. Weight Watchers of Ont. Ltd. v. Weight Watchers
Inc. Inc.) 42 D.L.R. (3d) 320n, 10 C.P.R. (2d) 96n (Fed. C.A.), Mr. Justice
Heald on an application for stay said at p. 426 [25 D.L.R.]:


"The principles which must govern in these matters are clearly stated
in the case of Empire Universal Films Ltd. et al. v. Rank et al.,
[1947] O.R. 775 at p. 779, as follows [quoting St. Pierre et al. v.
South American Stores (Gath & Chaves), Ltd. et al., [1936] 1 K.B.
382 at p. 398]:


'(1.) A mere balance of convenience is not a sufficient ground for
depriving a plaintiff of the advantages of prosecuting his action in an
English Court if it is otherwise properly brought. The right of access
to the King's Court must not be lightly refused. (2.) In order to
justify a stay two conditions must be satisfied, one positive and the
other negative: (a) the defendant must satisfy the Court that the
continuance of the action would work an injustice because it would
be oppressive or vexatious to him or would be an abuse of the
process of the Court in some other way; and (b) the stay must not
cause an injustice to the plaintiff. On both the burden of proof is on
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the defendant.'"


Thus it appears to me that the inherent power of this court to grant stays can be used to
supplement s. 11 of the CCAA when it is just and reasonable to do so. Is it appropriate to do so in
the circumstances? Clearly there is jurisdiction under s. 11 of the CCAA to grant a stay in respect of
any of the applicants which are all companies which fit the criteria of the CCAA. However the stay
requested also involved the limited partnerships to some degree either (i) with respect to the
applicants acting on behalf of the Limited Partnerships or (ii) the stays being effective vis-a-vis any
proceedings taken by any party against the property assets and Undertaking of the Limited
Partnerships in respect of which they hold a direct interest (collectively the "Property") as set out in
the terms of the stay provisions of the order paragraphs 4 through 18 inclusive attached as an
appendix to these reasons. I believe that an analysis of the operations of a limited partnership in this
context would be beneficial to an understanding of how there is a close inter-relationship to the
applicants involved in this CCAA proceedings and how the Limited Partnerships and their Property
are an integral part of the operations previously conducted and the proposed restructuring.


A limited partnership is a creation of statute, consisting of one or more general partners and
one or more limited partners. The limited partnership is an investment vehicle for passive
investment by limited partners. It in essence combines the flow through concept of tax depreciation
or credits available to "ordinary" partners under general partnership law with limited liability
available to shareholders under corporate law. See Ontario LPA sections 2(2) and 3(1) and Lyle R.
Depburn, Limited Partnerships, De Boo (1991), at p. 1-2 and 1-12. I would note here that the
limited partnership provisions of the Alberta PA are roughly equivalent to those found in the
Ontario LPA with the interesting side aspect that the Alberta legislation in s. 75 does allow for
judgment against a limited partner to be charged against the limited partner's interest in the limited
partnership. A general partner has all the rights and powers and is subject to all the restrictions and
liabilities of a partner in a partnership. In particular a general partner is fully liable to each creditor
of the business of the limited partnership. The general partner has sole control over the property and
business of the limited partnership: see Ontario LPA ss. 8 and 13. Limited partners have no liability
to the creditors of the limited partnership's business; the limited partners' financial exposure is
limited to their contribution. The limited partners do not have any "independent" ownership rights
in the property of the limited partnership. The entitlement of the limited partners is limited to their
contribution plus any profits thereon, after satisfaction of claims of the creditors. See Ontario LPA
sections 9, 11, 12(1), 13, 15(2) and 24. The process of debtor and creditor relationships associated
with the limited partnership's business are between the general partner and the creditors of the
business. In the event of the creditors collecting on debt and enforcing security, the creditors can
only look to the assets of the limited partnership together with the assets of the general partner
including the general partner's interest in the limited partnership. This relationship is recognized
under the Bankruptcy Act (now the BIA) sections 85 and 142.


A general partner is responsible to defend proceedings against the limited partnership in the
firm name, so in procedural law and in practical effect, a proceeding against a limited partnership is
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a proceeding against the general partner. See Ontario Rules of Civil Procedure, O. Reg. 560/84
Rules 8.01 and 8.02.


It appears that the preponderance of case law supports the contention that contention that a
partnership including a limited partnership is not a separate legal entity. See Lindley on Partnership,
15th ed. (1984), at p. 33-5; Seven Mile Dam Contractors v. R. in Right of British Columbia (1979),
13 B.C.L.R. 137 (S.C.) affirmed (1980), 25 B.C.L.R. 183 (C.A.) and "Extra-Provincial Liability of
the Limited Partner", Brad E. Milne, (1985) 23 Alta. Law Rev. 345, at p. 350-1. Milne in that article
made the following observations:


The preponderance of case law therefore supports the contention that
a limited partnership is not a separate legal entity. It appears, nevertheless,
that the distinction made in Re Thorne between partnerships and trade
unions could not be applied to limited partnerships which, like trade
unions, must rely on statute for their validity. The mere fact that limited
partnerships owe their existence to the statutory provision is probably not
sufficient to endow the limited partnership with the attribute of legal
personality as suggested in Ruzicks unless it appeared that the Legislature
clearly intended that the limited partnership should have a separate legal
existence. A review of the various provincial statutes does not reveal any
procedural advantages, rights or powers that are fundamentally different
from those advantages enjoyed by ordinary partnerships. The legislation
does not contain any provision resembling section 15 of the Canada
Business Corporation Act [S.C. 1974-75, c. 33] which expressly states that
a corporation has the capacity, both in and outside of Canada, of a natural
person. It is therefore difficult to imagine that the Legislature intended to
create a new category of legal entity.


It appears to me that the operations of a limited partnership in the ordinary course are that the
limited partners take a completely passive role (they must or they will otherwise lose their limited
liability protection which would have been their sole reason for choosing a limited partnership
vehicle as opposed to an "ordinary" partnership vehicle). For a lively discussion of the question of
"control" in a limited partnership as contrasted with shareholders in a corporation, see R. Flannigan,
The Control Test of Investor Liability in Limited Partnerships (1983), 21 Alta L. Rev. 303; E. Apps,
Limited Partnerships and the "Control" Prohibition: Assessing the Liability of Limited Partners
(1991), 70 Can. Bar. Rev. 611; R. Flannigan, Limited Partner Liability: A Response (1992), 11 Can.
Bar Rev. 552. The limited partners leave the running of the business to the general partner and in
that respect the care, custody and the maintenance of the property, assets and undertaking of the
limited partnership in which the limited partners and the general partner hold an interest. The
ownership of this limited partnership property, assets and undertaking is an undivided interest
which cannot be segregated for the purpose of legal process. It seems to me that there must be
afforded a protection of the whole since the applicants' individual interest therein cannot be
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segregated without in effect dissolving the partnership arrangement. The limited partners have two
courses of action to take if they are dissatisfied with the general partner or the operation of the
limited partnership as carried on by the general partner - the limited partners can vote to (a) remove
the general partner and replace it with another or (b) dissolve the limited partnership. However
Flannigan strongly argues that an unfettered right to remove the general partner would attach
general liability for the limited partners (and especially as to the question of continued enjoyment of
favourable tax deductions) so that it is prudent to provide this as a conditional right: Control Test,
(1992), supra, at pp. 524-5. Since the applicants are being afforded the protection of a stay of
proceedings in respect to allowing them time to advance a reorganization plan and complete it if the
plan finds favour, there should be a stay of proceedings (vis-a-vis) any action which the limited
partners may wish to take as to replacement or dissolution) through the period of allowing the
limited partners to vote on the reorganization plan itself.


It seems to me that using the inherent jurisdiction of this court to supplement the statutory
stay provisions of s. 11 of the CCAA would be appropriate in the circumstances; it would be just
and reasonable to do so. The business operations of the applicants are so intertwined with the
limited partnerships that it would be impossible for relief as to a stay to be granted to the applicants
which would affect their business without at the same time extending that stay to the undivided
interests of the limited partners in such. It also appears that the applicants are well on their way to
presenting a reorganization plan for consideration and a vote; this is scheduled to happen within the
month so there would not appear to be any significant time inconvenience to any person interested
in pursuing proceedings. While it is true that the provisions of the CCAA allow for a cramdown of a
creditor's claim (as well as an interest of any other person), those who wish to be able to initiate or
continue proceedings against the applicants may utilize the comeback clause in the order to
persuade the court that it would not be just and reasonable to maintain that particular stay. I seems
to me that in such a comeback motion the onus would be upon the applicants to show that in the
circumstances it was appropriate to continue the stay.


The order is therefore granted as to the relief requested including the proposed stay
provisions.


FARLEY J.


* * * * *


APPENDIX A


THE STAY


4. THIS COURT ORDERS that each of the Applicants shall remain in possession
of its property, assets and undertaking and of the property, assets and undertaking
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of the Limited Partnerships in which they hold a direct interest (collectively the
"Property") until March 15, 1993 (the "Stay Date") and shall be authorized, but
not required, to make payment to Conventional Mortgage Creditors and to trade
creditors incurred in the ordinary course prior to this Order including, without
limitation, fees owing to professional advisors, wages, salaries, employee
benefits, crown claims, unremitted source deductions in respect of income tax
payable, Canada Pension Plan contributions payable, unemployment insurance
contributions payable, realty taxes, and other taxes, if any, owing to any taxing
authority and shall continue to carry on its business in the ordinary course, except
as otherwise specifically authorized or directed by this Order, or as this Court
may in future authorize or direct.


5. THIS COURT ORDERS that without in any way restricting the generality of
paragraph 4 hereof, each of the Applicants, whether on behalf of a Limited
Partnership or otherwise, be and is hereby authorized and empowered, subject to
the existing rights of Creditors and any security granted in their favour, to:


(a) borrow such additional sums as it may deem necessary,
(b) grant such additional security as it may deem necessary to any lender


providing new advances subsequent to the date of this Order provided that
such additional security expressly states that it ranks subsequent in priority
to all then existing security including all floating charges, whether
crystallized or uncrystallized,


(c) grant such additional security as it may deem necessary to any lender
providing new advances subsequent to the date of this Order which may
rank ahead of existing security if the consent is obtained of all secured
creditors having an interest in the collateral in respect of which the
additional security is granted to the granting of the additional security, and


(d) dispose of any of its Property subject, however, to the terms of any security
affecting same, provided that no disposition of any Property charged in
favour of any secured lender shall be made unless such secured lender
consents to such disposition and to the manner in which the proceeds
derived from such disposition are distributed,


the whole on at least three (3) business days' prior notice to all of the Senior
Creditors and the Monitor and on such terms as to notice to any other affected
creditor as this Court may direct, but nothing in this Order shall prevent any
Applicant, whether on behalf of a Limited Partnership or otherwise, from
borrowing further funds or granting further security against the Londonderry
Mall substantially in accordance with any existing agreements in order to fund
the project completion and leasing costs of the Londonderry Mall and nothing in
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this Order shall prevent any Senior Creditor from advancing further funds to any
of the Applicants or the Limited Partnerships under any existing security, subject
to the existing rights of such Senior Creditor and any subordinate creditor
including pursuant to any postponements or subordinations as may be extant in
respect thereof.


6. THIS COURT ORDERS that, until the Stay Date, the General Partner Company
and LUPC shall cause the monthly interest and, as applicable, amortization
owing by LUPC under CT1 and CT3, but not the arrears thereof, to be paid as
and when due and to cause LUPC to perform all of its obligations to CT in
respect of CT2 under its existing arrangement in respect of the segregation and
application of the net operating income of the Northgate Mall.


7. THIS COURT ORDERS that, subject to paragraphs 4 and 6 and to subparagraph
5(d) hereof, the Applicants and Limited Partnerships be and are hereby directed,
until further Order of this Court:


(a) to make no payments, whether of capital, interest thereon or otherwise, on
account of amounts owing by the Applicants to the Affected Creditors, as
defined in the Plan, as of this date; and


(b) to grant no mortgages, charges or other security upon or in respect of the
Property other than for the specific purpose of borrowing new funds as
provided for in paragraph 5 hereof.


but nothing in this Order shall prevent the General Partner Company or LUPC
from making payments to Senior Creditors of interest and/or principal in
accordance with existing agreements and nothing in this Order shall prevent the
General Partner Company or the Limited Partnerships from making any funded
monthly interest payments for loans secured against the Londonderry Mall.


8. THIS COURT ORDERS that until the Stay Date, the existing collateral position
of Creditors in respect of marketable securities loans or credit facilities shall be
frozen as at the date of this Order and all margin requirements in respect of such
loans or credit facilities shall be suspended.


9. THIS COURT ORDERS that the Applicants shall be authorized to continue to
retain and employ the agents, servants, solicitors and other assistants and
consultants currently in its employ with liberty to retain such further assistants
and consultants as they acting reasonably deem necessary or desirable in the
ordinary course of their business or for the purpose of carrying out the terms of
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this Order or, subject to the approval of this Court.
10. THIS COURT ORDERS that, subject to paragraph 13 hereof, until the Stay Date


or further Order of this Court:


(a) any and all proceedings taken or that may be taken by any of the Creditors,
any other creditors, customers, clients, suppliers, lessors (including ground
lessors), tenants, co-tenants, governments, limited partners, co-venturers,
partners or by any other person, firm, corporation or entity against or in
respect of any of the Applicants or the Property, as the case may be,
whether pursuant to the Bankruptcy and Insolvency Act, S.C. 1992, c. 27,
the Winding up Act, R.S.C. 1985, c. W-11 or otherwise shall be stayed and
suspended;


(b) the right of any person, firm, corporation or other entity to take possession
of, foreclose upon or otherwise deal with any of the Property, or to
continue such actions or proceedings if commenced prior to the date of this
Order, is hereby restrained;


(c) the right of any person, firm, corporation or other entity to commence or
continue realization in respect of any encumbrance, lien, charge, mortgage,
attornment of rents or other security held in relation to the Property,
including the right of any Creditor to take any step in asserting or
perfecting any right against any Applicant or Limited Partnership, is
hereby restrained, but the foregoing shall not prevent any Creditor from
effecting any registrations with respect to existing security granted or
agreed to prior to the date of this Order or from obtaining any third party
consents in relation thereto;


(d) the right of any person, firm, corporation or other entity to assert, enforce
or exercise any right, option or remedy available to it under any agreement
with any of the Applicants or in respect of any of the Property, as the case
may be, arising out of, relating to or triggered by the making or filing of
these proceedings, or any allegation contained in these proceedings
including, without limitation, the making of any demand, the sending of
any notice or the issuance of any margin call is hereby restrained;


(e) no suit, action or other proceeding shall be proceeded with or commenced
against any of the Applicants or in respect of any of the Property, as the
case may be;


(f) all persons, firms, corporations and other entities are restrained from
exercising any extra-judicial right or remedy against any of the Applicants
or in respect ,of any of the Property, as the case may be;


(g) all persons, firms, corporations and other entities are restrained from
registering or re-registering any of the Property which constitutes securities
into the name of such persons, firms, corporations or other entities or their
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nominees, the exercise of any voting rights attaching to such securities, any
right of distress, repossession, set off or consolidation of accounts in
relation to amounts due or accruing due in respect of or arising from any
indebtedness or obligation as at the date hereof; and


(h) notwithstanding paragraph 9(g) hereof, a Creditor may set off against its
indebtedness to an Applicant, as the case may be, pursuant to any existing
interest rate swap agreement any corresponding indebtedness of such
Applicant, as the case may be, to such Creditor under the same interest rate
swap agreement,


but nothing in this Order shall prevent suppliers of goods and services involved
in completing the construction of the Londonderry Mall from commencing or
continuing with any construction lien claims they may have in relation to the
Londonderry Mall and nothing in this Order shall prevent the Bank of Montreal
("BMO") and the Applicants from continuing to operate the existing bank
accounts of the Applicants and of the Limited Partnerships maintained with
BMO, in the same manner as those bank accounts were operated prior to the date
of this Order including any rights of set off in relation to monies deposited
therein and nothing in this Order shall prevent CIBC from realizing upon its
security in respect of CIBC1 and nothing in this Order shall prevent or affect
either FB or CT in the enforcement of the security it holds on the Sutton Place
Hotel and the Carleton Place Hotel, respectively.


11. THIS COURT ORDERS that no Creditor shall be under any obligation to
advance or re-advance any monies after the date of this Order to any of the
Applicants or to any of the Limited Partnerships, as the case may be, provided,
however, that cash placed on deposit by any Applicant with any Creditor from
and after this date, whether in an operating account or otherwise and whether for
its own account or for the account of a Limited Partnership, shall not be applied
by such Creditor, other than in accordance with the terms of this Order, in
reduction or repayment of amounts owing as of the date of this Order or which
may become due on or before the Stay Date or in satisfaction of any interest or
charges accruing in respect thereof.


12. THIS COURT ORDERS that all persons, firms, corporations and other entities
having agreements with an Applicant or with a Limited Partnership, as the case
may be, whether written or oral, for the supply or purchase of goods and/or
services to such Applicant or Limited Partnerships, as the case may be, including,
without limitation, ground leases, commercial leases, supply contracts, and
service contracts, are hereby restrained from accelerating, terminating,
suspending, modifying or cancelling such agreements without the written consent
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of such Applicant or Limited Partnership, as the case may be, or with the leave of
this Court. All persons, firms, corporations and other entities are hereby
restrained until further order of this Court from discontinuing, interfering or
cutting off any utility (including telephone service at the present numbers used
by any of the Applicants or Limited Partnerships, as the case may be, whether
such telephone services are listed in the name of one or more of such Applicants
or Limited Partnerships, as the case may be, or in the name of some other
person), the furnishing of oil, gas, water, heat or electricity, the supply of
equipment or other services so long as such Applicant or Limited Partnerships, as
the case may be, pays the normal prices or charges for such goods and services
received after the date of this Order, as the same become due in accordance with
such payment terms or as may be hereafter negotiated by such Applicant or
Limited Partnerships, as the case may be, from time to time. All such persons,
firms, corporations or other entities shall continue to perform and observe the
terms and conditions contained in any agreements entered into with an Applicant
or Limited Partnerships, as the case may be, and, without further limiting the
generality of the foregoing, all persons, firms, corporations and other entities
including tenants of premises owned or operated by any of the Applicants or
Limited Partnerships, as the case may be, be and they are hereby restrained until
further order of this Court from terminating, amending, suspending or
withdrawing any agreements, licenses, permits, approvals or supply of services
and from pursuing any rights or remedies arising thereunder.


13. THIS COURT ORDERS that, upon the failure by any of the Applicants to
perform their obligations pursuant to this Order, any Creditor affected by such
failure may, on at least one day's notice to each of the Applicants and to all
Senior Creditors and the Monitor, bring a motion to have the provisions of
paragraphs 10, 11 or 12 of this Order set aside or varied, either in whole or in
part.


14. THIS COURT ORDERS that from 9:00 o'clock a.m. on December 24, 1992 to
the time of the granting of this Order, any act or action taken or notice given by
any Creditors receiving such Notice of Application in furtherance of their rights
to commence or continue realization, will be deemed not to have been taken or
given, as the case may be, subject to the right of such Creditors to further apply
to this Court in respect of such act or action or notice given, provided that the
foregoing shall not apply to prevent any Creditor who, during such period,
effected any registrations with respect to security granted prior to the date of this
Order or who obtained third party consents in relation thereto.


15. THIS COURT ORDERS that all floating charges granted by any of the
Applicants prior to the date of this Order, whether granted on behalf of any of the
Limited Partnerships or otherwise, shall be crystallized, and shall be deemed to
be crystallized, effective for all purposes immediately prior to the granting of this
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Order.
16. THIS COURT ORDERS that the Applicants shall be entitled to take such steps


as may be necessary or appropriate to discharge any construction, builders,
mechanics or similar liens registered against any of their property including,
without limitation, the posting of letters of credit or the making of payments into
Court, as the case may be, and no lender to any Applicant shall be prevented
from doing likewise or from making such protective advances as may be
necessary or appropriate, in which case such lender, in respect of such advances,
shall be entitled to the benefit of any existing security in its favour as of the date
of this Order in accordance with its terms.


17. THIS COURT ORDERS that the Applicants on or before January 1, 1993, shall
provide the Senior Creditors with projections as to the monthly general,
administrative and restructuring ("GAR") costs for the months of January,
February and March, 1993, together with a cash-flow projection for LUPC for
the period commencing on January 1, 1993 through to April 30, 1993 inclusive.


18. THIS COURT ORDERS that, notwithstanding the terms of this Order, the gross
operating cash flow generated during the period commencing on the date of this
Order to and until the Stay Date (the "Interim Period") by the Londonderry Mall
shall be reserved and expended on the property in accordance with existing
agreements, but all property management or other similar fees payable to any
Applicant shall continue to be paid therefrom subject to the terms of any existing
loan agreements affecting same.
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competing interests in a manner that is fair to the stakeholders and that respects the distinct objectives
of the CCAA and class proceedings legislation. More difficult questions arise where third party class
action defendants with no direct interest in the CCAA proceeding assert claims that may be introduced
into the mix of the claims that are the subject of the CCAA proceeding. What is the purpose of the
CCAA and what does it intend to achieve? How are the CCAA participants positioned against each
other's competing interests, and what principles govern these interactions? To what extent should
litigation against parties other than the debtor be stayed? Can a plan of arrangement extinguish claims
of fraud or oppressive conduct by the debtor companies officers or directors? How about third party
defendants who engaged in the same type of conduct? Can the plan extinguish claims against third
parties such as auditors and underwriters?


This paper explores the evolving jurisprudence informing the interactions between class action and
CCAA proceedings. Part I discusses the types of situations where CCAA and class action proceedings
meet. In Part II, the principles governing the interactions between the competing interests of CCAA
stakeholders are briefly reviewed. Part III canvasses the jurisprudence regarding how the class action
claims against would be positioned against the other CCAA interests. This part discusses the decisions
in Allen-Vanguard, Timminco and Sino-Forest, three important cases addressing the interactions
between securities class actions and CCAA proceedings. In Part IV, this paper raises potential
questions concerning the future of the practice, particularly in light of the circumstances of the class
actions and CCAA proceedings involving Poseidon Concepts Corp.


I. WHERE CLASS ACTIONS AND CCAA PROCEEDINGS MEET


The CCAA is Canadian federal legislation that provides for a court-supervised process enabling the
stakeholders of a financially-troubled company to try and bring forward a plan of arrangement and
compromise with the ultimate objective of restructuring the business of the corporation and allowing it
to continue to conduct business. In Century Services Inc v Canada, the Supreme Court of Canada held:


[T]he purpose of the CCAA – Canada's first reorganization statute – is to permit the debtor to
continue to carry on business and, where possible, avoid the social and economic costs of
liquidating its assets.1


A federally or provincially incorporated entity, or any incorporated entity having business or assets in
Canada,2 that has indebtedness in excess of $5 million may bring an application for protection from
creditors and to initiate proceedings under the CCAA.3 A corporation applying for protection under the
CCAA need not necessarily be insolvent4 but, most often, the companies that seek and secure
protection under the CCAA are entities that meet the test for insolvency under subsection 2(1) of the
Bankruptcy and Insolvency Act, RS, 1985, c B-3, in that:


a) the company is for any reason unable to meet its obligations as they generally become due;


b) the company has ceased paying its current obligations in the ordinary course of business as they
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8. CCAA s 11.03(1).


generally become due; or


c) the aggregate of the company's property is not, at fair valuation, sufficient, or, if disposed of at a
fairly conducted sale under legal process, would not be sufficient to enable payment of all its
obligations, due and accruing due.5


Any incorporated entity having debt in excess of $5 million may be deemed a potential CCAA
applicant, should it become unable to meet its financial obligations as they become due or should its
assets be insufficient to satisfy its financial obligations. Sometimes, such a corporation is also a
defendant in one or more class action proceedings. Various types of class action claims may have been
commenced against a corporation that applies for protection under the CCAA.


In particular, companies the securities of which have been traded publicly are sometimes sued in class
proceedings by investors who allege that they were misled by the company's disclosures. When a
publicly-traded corporation (or, a “responsible issuer”) corrects false or misleading disclosures it
previously made, investors incur damage as a result of the issuer's misrepresentations. In a securities
class action, the plaintiff seeks damages on behalf of investors who purchased the corporation's
securities at prices that were artificially inflated due to the corporation's false or misleading disclosures,
and who continued to hold those securities at the time at which those disclosures were corrected.


The public correction of false or misleading disclosures might also have consequences for the solvency
of the issuer. For example, the revelation of a misrepresentation might give rise to an event of default
under the issuer's credit agreements.6 In such instances, unless the event of default is waived by the
creditors or cured by the responsible issuer, the event of default would give rise to the debtor's
obligation to make accelerated payment of the debt. In addition, the revelation of a misrepresentation
often causes actual and prospective lenders to lose confidence in the issuer's management, and
therefore compromises the issuer's ability to secure credit on reasonable terms. Either of these
developments can precipitate a liquidity crisis for the issuer, and a decision by its board to seek
protection from the issuer's creditors and a restructuring of the corporation under the CCAA.


II. THE COMPETING INTERESTS OF THE STAKEHOLDERS IN A CCAA PROCEEDING
VIEWED THROUGH THE LENS OF PUBLIC INTEREST


The immediate parties to a CCAA proceeding are the corporation that seeks protection under the
CCAA and its “affiliated debtor companies” (collectively, the “Debtor Companies”). Companies are
considered “affiliated” for the purposes of the CCAA if one is the subsidiary of the other, or they are
subsidiaries of or controlled by the same company.7 The CCAA also recognizes that it may be
appropriate to extend the protections offered by the legislation to the Debtor Companies' directors.8 In
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practice, certain of the CCAA protections may also be extended to the Debtor Companies' officers.


The Debtor Companies' creditors ordinarily stand at the other end of the CCAA proceeding.
Historically, the creditors have been regarded as a further category of immediate CCAA stakeholders,
as the purpose of the CCAA has been traditionally viewed to be trying to achieve an amicable
restructuring of the company's business and debt obligations in order to afford it the opportunity to
continue its business.


The Debtor Company's shareholders have been recognized by both the legislation and jurisprudence as
a further group of immediate stakeholders in CCAA proceedings, having a direct interest in CCAA
proceedings and their outcome alongside the Debtor Companies and their creditors.9


Furthermore, the courts have recognized that the CCAA is intended to serve the public's interest by
facilitating the restructuring of the company for the benefit of its constituencies beyond the creditors.
The CCAA was enacted in 1933, in the midst of the Great Depression, in order to address the
destructive social effects of business bankruptcies. In the legislature's view, the enactment of the
CCAA was necessary due to the prevailing commercial and industrial depression, and the legislation
was intended to alleviate the effects of business bankruptcies, including “the social evil of devastating
levels of unemployment.”10


As the Court of Appeal for Ontario noted in ATB Financial, since the time of its enactment, the CCAA
has received broader treatment by the courts, recognizing that this legislation reaches beyond the direct
relations between the debtor company and its creditors. Although the restructuring of the business,
particularly in light of debt, continues to remain the focus of CCAA proceedings, the courts have
recognized the CCAA's “broader public dimension” when weighing the competing interests of the
parties affected by a company that engages in a proceeding under the CCAA.11


The public interest component of CCAA proceedings has long been recognized across Canadian
jurisdictions. In Collins & Aikman Automotive Canada Inc (Re), an Ontario Court cited with approval a
decision of Saskatchewan courts noting that: “The [CCAA] is intended to facilitate restructuring to
serve the public interest.”12 The Court of Appeal for Ontario has identified the stakeholders of CCAA
proceedings as including a “broad constituency” involving the concerns of the public-at-large.13 In
Canadian Airlines Corp (Re), the Alberta Court of Queen's Bench considered the public interest in the
restructuring of the financially-troubled Canadian Airlines Corporation arising out of the interests of
the airline passengers in the company's continued operations.14 More recently, the Supreme Court of
Canada canvassed the historical background of the CCAA and its purpose in Century Services Inc v
Canada, and noted as follows:
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17. By way of example, Part XXIII.1 of the Ontario Securities Act, RSO 1990, c S.5 (and the equivalent provisions of the
securities legislation of the other provinces and territories of Canada) requires that leave of court be obtained before a
plaintiff may pursue a claim for misrepresentations in the secondary market. In order to obtain leave, the plaintiff is required
to establish that the claim is being asserted in good faith, and that there is a “reasonable possibility” that she will be
successful at trial. The leave requirement, and the meaning of the “reasonable possibility of success” standard were first
addressed in Silver v Imax Corp (2009), 66 BLR (4th) 222 (Ont Sup Ct), where the Court held that the test involved a
preliminary consideration of the merits of the action and represented a “relatively low threshold” test. Subsequent decisions
of the Ontario courts essentially followed the same approach. The precedent has been since set in the recent decision of the
Court of Appeal for Ontario in Green v CIBC, 2014 ONCA 90, where the Court held that the leave standard represents a
low threshold test as to whether it is plain and obvious that the claims will fail, and that the test is intended to weed out only
“hopeless claims.”


Early commentary and jurisprudence also endorsed the CCAA's remedial objectives. It recognized
that companies retain more value as going concerns while underscoring that intangible losses, such
as the evaporation of the companies' goodwill, result from liquidation. Reorganization serves the
public interest by facilitating the survival of companies supplying goods or services crucial to the
health of the economy or saving large numbers of jobs. Insolvency could be so widely felt as to
impact stakeholders other than creditors and employees. Variants of these views resonate today,
with reorganization justified in terms of rehabilitating companies that are key elements in a
complex web of interdependent economic relationships in order to avoid the negative consequences
of liquidation.15


In light of the foregoing considerations, it is expected that the evolving CCAA jurisprudence will
continue to weigh greatly the interests of the public in striking a balance amongst the competing
interests of corporations' stakeholders within CCAA proceedings. As the Alberta Court of Queen's
Bench held in Canadian Airlines Corp (Re), “[e]ven in insolvency, companies are more than just assets
and liabilities. The fate of a company is inextricably tied to those who depend on it in various ways.”16


There are interests beyond the interests of the Debtor Companies and their creditors in CCAA
proceedings, including those of the shareholders who are increasingly becoming an active participant in
CCAA proceedings.


III. HOW CLASS ACTION CLAIMS ARE POSITIONED VIS-À-VIS OTHER
STAKEHOLDERS' INTERESTS IN CCAA PROCEEDINGS


In 2006, the Canadian provincial securities acts were amended to provide for statutory rights of action
as against responsible issuers, their directors and officers and other entities involved with responsible
issuers (including auditors) arising out of misrepresentations made to the security holders in
responsible issuers' continuous disclosure documents. The introduction of these statutory rights of
action has facilitated the pursuit of secondary market claims as against corporate wrongdoers by,
among other things, eliminating the need for the individual security holders to establish their reliance
on such misrepresentations.


Since the introduction of the statutory secondary market liability regime, there has been a surge in
securities class actions asserting liability for corporate misconduct as against a variety of defendants
who are alleged to have been involved in the making of public misrepresentations. In the past few
years, Canadian courts, particularly in Ontario, have developed the jurisprudence relating to the
prerequisites of bringing a statutory secondary market claim.17 Given these developments, the
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landscape of secondary market liability regime in Canada has become clearer, the merits of the claims
more ascertainable and the outcome of litigation relatively more predictable to plaintiffs as well as
defendants. As a result, it is expected that the coming years will continue to see more securities class
actions.


In a similar vein, courts have and are expected to see a notably increasing number of CCAA
proceedings that represent complex features due to their coincidence with class actions. This can be in
part attributed to the fact that the introduction of class action claims into CCAA proceedings brings
new categories of parties that may assert an interest in the CCAA proceeding, including such
third-party class action defendants as auditors and underwriters. These third-party defendants normally
have and assert indemnity or contribution claims against the insolvent Debtor Companies arising out of
the liability claims they face in the class action proceeding. As the Ontario Court noted in Sino-Forest,
“but for the Class Action Proceedings, it is inconceivable that claims of this magnitude would have
been launched” against the Debtor Company.18


The potential inclusion of these third-party class action defendants as stakeholders in proceedings
would give rise to a number of questions, including:


a) whether the stay of proceedings provided under the CCAA should be extended to these
third-party class action defendants and, if it should, then when is it appropriate to eliminate that
protection in respect of such third-party defendants; and


b) if and in what circumstances releases may be provided to these third-party defendants as part of
a CCAA plan of arrangement and compromise?


A. CCAA Stay of Proceedings


The stay of proceedings represents a main feature of CCAA proceedings. It is intended to “restrain[]
judicial and extra-judicial conduct that could impair the ability of the debtor company to continue in
business and the debtor's ability to focus and concentrate its efforts on negotiating of a compromise or
arrangement.”19


The stay of proceedings is governed by section 11.02 of the CCAA, which provides that, on an initial
application, the court may grant an order, among other things, staying, restraining or prohibiting
proceedings against the Debtor Company for a period of time not to exceed 30 days.20 The CCAA
court has the discretion to extend this protection to the directors of the Debtor Company under section
11.03 of the CCAA. In respect of Debtor Companies and their directors, it is understood that the stay of
proceedings, for a limited time and within the conditions prescribed under the legislation, may be
necessary and appropriate in order to enable these parties to focus their efforts and attention on the
restructuring of the company. In practice, this protection would also be extended to the officers of
Debtor Companies, as well former directors and officers. Although former directors and officers are not
tasked with the restructuring of the business, it is argued that the provision of this protection to them is
necessary in order to preserve the company's status quo and its available resources, and also to avoid
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21. See Luscar Ltd v Smoky River Coal Ltd, 1999 ABCA 179 at para 68: “The power under s. 11 should be exercised in a
manner to give effect to the purpose of the CCAA, and not to 'seriously ... impair the ability of the debtor company to
continue in business during the compromise or arrangement negotiating period.'” Also see Lehndorff General Partner Ltd
(Re), 17 CBR (3d) 24 at para 5 (Ont Gen Div), noting the broad discretion conferred upon the CCAA court to make such
order so as to maintain the status quo in respect of an insolvent company while it attempts to gain the approval of its
creditors for the proposed compromise or arrangement.


22. See Canwest Global Communications Corp. (Re) (2009), 59 CBR (5th) 72 at para 29 (Ont Sup Ct); Timminco Ltd (Re),
2012 ONSC 106 at para 17; Lehndorff General Partner Ltd (Re), 17 CBR (3d) 24 at para 21 (Ont Gen Div).


23. CCAA s 11.02(3). The Applicant is also required to satisfy the court that “it has acted, and is acting, in good faith and
with due diligence.”


24. By way of example, in Sino-Forest, the Ontario Superior Court of Justice extended the stay of proceedings to third-party
class action defendants, including auditors and underwriters, by order pronounced on May 8, 2012. The class action
plaintiffs did not oppose that relief subject to certain conditions.


25. Octagon Properties Group Ltd (Re), 2009 ABQB 500 at para 17: “This is not a case where it is appropriate to grant
relief under the CCAA. ... I granted CCAA relief, it would be these same mortgagees who would be paying the cost to
permit Octagon to buy some time....”


Debtor Companies' distraction from restructuring efforts due to becoming engaged in defending the
claims against its former directors and officers.21


Third-party class action defendants with no direct connection with Debtor Companies, such as auditors
and underwriters, do not normally qualify for protection under section 11.02 of the CCAA. Courts have
extended the stay to third-parties where the “business operations” of the Debtor Companies and such
third parties are so intertwined that “irreparable harm would ensue” if the stay is not granted.22 Only in
very rare circumstances it may be said that the business operations of a third-party class action
defendant and the Debtor Company are so intertwined that an order under section 11.02 of the CCAA
extending the stay to such third-party defendant is appropriate. In respect of such entities as outside
auditors and underwriters, it is almost never the case that their business operations are intertwined with
Debtor Companies' operations. Accordingly, these parties would seldom meet the CCAA requirements
for securing protection from legal proceedings. Notably, per subsection 11.02(3), an order with respect
to the stay of proceedings may only be issued, in the court's discretion, upon meeting the condition that
the court be satisfied that “circumstances exist that make the order appropriate.”23 On its face, section
11.02 restrains the CCAA court's jurisdiction to issue such an order where it cannot be shown that the
order is appropriate.


Nonetheless, there may be circumstances in which the court would extend the CCAA stay of
proceeding to third-party defendants.24 In such circumstances, a question may arise as to for how long
the stay should remain in place.


In considering this question, it is imperative to bear in mind the purposes of CCAA proceedings and the
objective of the stay, which is to provide an opportunity to the stakeholders to focus their attention and
efforts on the restructuring of the business of the Debtor Company during a limited period of time.
Section 11.02 limits the duration of the initial stay to 30 days and imposes restrictions and conditions
on granting extensions of the stay. As such, on its face, section 11.02 of the CCAA has clearly not been
intended to be used as a delaying tactic25 or, much less so, to provide for an opportunity for some
stakeholders' manoeuvres for repositioning themselves against others, which is exactly the same
undesirable situation that the CCAA intended to prevent.26 The CCAA stay is not a shroud.
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26. Lehndorff General Partner Ltd (Re), 17 CBR (3d) 24 at para 6 (Ont Gen Div).


27. Sino-Forest Corp (Re), 2012 ONSC 6275 at para 16.


28. CCAA section 11.02(3).


29. Re San Francisco Gifts Ltd, 2005 ABQB 91 at para 13. Also see Re Hunters Trailer & Marine Ltd, 2000 ABQB 952 at
para 20; Re Fracmaster Ltd (1999), 11 CBR (4th) 204 (Alta QB); aff'd (1999) 11 CBR (4th) 230 (Alta CA).


30. ATB Financial, supra note 10, at paras 71, 113.


31. Ibid at para 1.


32. Ibid at para 2.


As a general rule, an opposing party may apply to the court for an order lifting the stay. In such an
application, the court will consider: “a) the relative prejudice to parties; (b) the balance of convenience;
and (c) where relevant, the merits (i.e. if the matter has little chance, there may not be sound reasons for
lifting the stay).”27


It goes without saying that upon the expiration of the stay period, the protection provided by virtue of
the stay should not be extended unless the court is satisfied that “circumstances exist that make the
order appropriate,” and that the parties requesting the stay have and continue to act diligently and in
good faith.28 Indeed, consistent with the purposes of the CCAA and the inherent jurisdiction conferred
upon the CCAA court to facilitate the restructuring of the financially-troubled company, there is no
justification for the continuation of the CCAA proceeding and/or the stay of proceedings where there is
nothing left in the Debtor Company to restructure or where a plan of arrangement and compromise is
unworkable, impracticable or doomed to fail. In San Francisco Gifts Ltd (Re) the Alberta Court of
Queen's Bench noted:


Stays of proceedings have been refused where the company is hopelessly insolvent; has acted in
bad faith; or where the plan of arrangement is unworkable, impractical or essentially doomed to
failure.29


B. ATB Financial: Third party releases can form part of a CCAA plan of arrangement and
compromise


In ATB Financial, the Court of Appeal for Ontario considered the propriety of third-party releases in a
plan of arrangement approved under the CCAA. The Court held that in considering the releases
proposed as part of the plan, the court should determine whether there is a sufficient nexus between the
third party releases and the overall plan of arrangement.30


In August 2007, a liquidity crisis threatened the Canadian market in asset-backed commercial paper
(“ABCP”). The crisis was triggered by a loss of confidence amongst investors stemming from the news
of widespread defaults on US sub-prime mortgages.31 By agreement amongst major Canadian
participants, the Canadian ABCP market was frozen pending an attempt to resolve the crisis through a
restructuring of that market. A Pan-Canadian Investors Committee was formed and ultimately put
forward a single plan of compromise and arrangement, which was sanctioned by the application judge.
32 The plan included a comprehensive series of releases of third parties – which represented “virtually
all participants in the Canadian ABCP market” – from any liability associated with ABCP, with the
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33. Ibid at para 29.


34. Ibid at para 31.


35. Ibid at paras 33, 35-36.


36. Ibid at paras 37-38.


37. Ibid at para 58.


38. Ibid at paras 70-71.


exception of certain narrow claims relating to fraud.33


The releases were designed to compensate the various third parties for the contributions they would
make in the restructuring, such as assuming increased risk in credit default swap contracts, disclosing
certain proprietary information in relation to the assets, and providing below-cost financing for the
margin funding facility.34


The plan was supported by 96% of noteholders. The sanction of the plan was opposed by a group of
noteholders whose primary objection was the third-party releases. As a result of this opposition, the
plan was amended to include a “fraud carve-out” – certain fraud claims were excluded from the plan's
releases – although it did not encompass all possible claims of fraud. The fraud carve-out was limited
in three key respects: i) it applied only to claims against ABCP dealers; ii) it applied only to cases
involving an express fraudulent misrepresentation made knowingly with the intention to induce
purchase; and iii) it limited available damages to the value of the notes, minus any funds distributed as
part of the plan.35


The application judge sanctioned the plan, holding that he had the jurisdiction to grant third-party
releases and that the plan was fair and reasonable. The noteholders appealed both these determinations.
36


In dismissing the appeal, the Court of Appeal held that the CCAA permits the inclusion of third party
releases in a plan where those releases are reasonably connected to the proposed restructuring. The
court was led to this conclusion by a combination of (a) the open-ended, flexible character of the
CCAA itself, (b) the broad nature of the term “compromise or arrangement” as used in the CCAA, and
(c) the express statutory effect of the “double-majority” vote and court sanction which rendered the
plan binding on all creditors, including those unwilling to accept certain portions of it. The court held
that within these three factors lay “the expression of Parliament's intention to permit the parties to
negotiate and vote on, and the court to sanction, third-party releases relating to a restructuring.”37


However, the Court of Appeal held that not all claims of the debtor's creditors against third parties may
be compromised. There must exist “a reasonable connection between the third party claim being
compromised in the plan and the restructuring achieved by the plan to warrant inclusion of the third
party release in the plan.”38 In the Court of Appeal's view, the nexus required to support the finding that
the plan was fair and reasonable was present because:


a) the parties to be released were necessary and essential to the restructuring of the debtor;


b) the claims to be released were rationally related to the purpose of the plan and necessary for it;


c) the plan could not succeed without the releases;
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40. Ibid at para 117


41. CCAA s 5.1(2).


d) the parties who were to have claims against them released are contributing in a tangible and
realistic way to the plan;


e) the plan would benefit not only the debtor companies but creditor Noteholders generally;


f) the voting creditors who had approved the plan did so with knowledge of the nature and effect of
the releases; and


g) the releases were fair and reasonable and not overly broad or offensive to public policy.39


The Court noted that, in insolvency restructuring proceedings, almost everyone loses something. To the
extent that creditors are required to compromise their claims, it can always be proclaimed that their
rights are being unfairly confiscated. However, CCAA proceedings involve “a balancing of
prejudices,” inasmuch as everyone is adversely affected in some fashion.40


C. Case Studies: Allen-Vanguard, Timminco and Sino-Forest


The interactions between securities class actions and CCAA proceedings have been canvassed in
Ontario courts' decisions in the Allen-Vanguard, Timminco and Sino-Forest cases.


In Allen-Vanguard, the Ontario Court considered releases offered as part of a CCAA plan of
arrangement and compromise to such third parties as directors and the underwriters and the application
and reach of section 5.1(2) of the CCAA to carve out certain claims from those releases. Section 5.1(2)
of the CCAA provides: “A provision for the compromise of claims against directors may not include
claims that ... are based on allegations of misrepresentations made by directors to creditors or of
wrongful or oppressive conduct by directors.”41


In Timminco, the Ontario Court explored the application of the CCAA stay of proceedings to
third-party defendants including the Debtor Company's directors. Recently, the Court held that the stay
should be lifted to allow the class action plaintiff to proceed with his claims as there was no prospect of
a CCAA plan of arrangement and compromise. The Court also considered the impact of a CCAA
claims process on class action claims, and held that the claims bar date would not operate to bar the
class action claims in circumstances where there is no CCAA plan of arrangement and compromise.
Rather, the class action claims should be addressed on their merits in the appropriate forum, and the
CCAA proceeding did not represent the appropriate forum.


In Sino-Forest, the Ontario Courts further explored the circumstances in which it is appropriate to
provide releases as part of a CCAA plan of arrangement and compromise in respect of the claims
asserted as against a third-party class action defendant that makes a significant, tangible contribution to
the plan. The Courts also considered the class action members' opt-out rights provided under class
proceedings legislation within the context of the approval of a CCAA plan that releases such class
members' claims as against third party defendants.


a) Allen-Vanguard


In late 2009, Allen-Vanguard Corporation (“Allen-Vanguard”), a reporting issuer, became insolvent
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42. Allen-Vanguard Corp., Re, 2011 ONSC 5017 at paras 6-7 [ “Allen-Vanguard”].


43. Ibid at paras 14-15.


44. Ibid at paras 17-18.


45. Ibid at paras 28-29.


46. Ibid at paras 1-3.


and, on December 9, 2009, filed for creditor protection under the CCAA. The filing was a
“pre-packaged” application whereby the secured creditors had agreed to a restructuring of their secured
debt in circumstances involving a going concern sale of assets. The plan was also put to a vote on
December 9, 2009, and was approved by 100% of the affected creditors.42


Prior to Allen-Vanguard's application for CCAA protection, a proposed class action had been
commenced on behalf of Allen-Vanguard shareholders alleging that the company and its directors and
officers were liable for various misrepresentations, negligence, and oppression (the “Laneville
Action”). The claims stemmed from a 2007 transaction in which it was alleged that the directors and
officers failed to properly value and account for Allen-Vanguard's purchase of all of the shares of a
private corporation.43


The only creditor objection to the plan at the time of the Initial Order was from counsel to the proposed
class plaintiff in the Laneville Action, who sought an adjournment of the vote based on the wording of
the proposed release terms. The adjournment of the vote was not granted given the fragility of
Allen-Vanguard, and the sanction hearing, which was to deal with the wording of the proposed release
terms, was set for December 16, 2009.44


Before that date, all parties negotiated the wording of the releases and injunctions, which were then put
before the court on an unopposed basis. The negotiation resulted in changes to the Sanction Order,
including i) preserving documents for the Laneville Action, ii) dismissing the Laneville claims against
Allen-Vanguard, but not against the individual defendants; iii) expanding the protection of section
5.1(2) of the CCAA to Mr. Laneville's claims against officers; and iv) channeling and limiting the
Laneville claims to the D&O insurance. The court was advised that the agreement was negotiated with
the recognition that there would likely remain an issue on which the court would have to rule. The plan
contemplated the release of claims against directors, except those that fell under section 5.1(2) of the
CCAA. On December 16, 2009, the court approved the plan and granted the Sanction Order.


A few months later, a second proposed class proceeding was commenced (the “Love Action”),
asserting claims for negligence against directors, officers, and underwriters, arising out of the same
circumstances as the Laneville Action.45


Two motions were brought before the court. The first motion, brought by the former directors and
officers of Allen-Vanguard, was to enforce certain terms of the Sanction Order. The directors' and
officers' position was that the Sanction Order released them from all claims except those specifically
provided for in section 5.1(2) of the CCAA. In addition, they asserted that the claims of the plaintiffs in
the two class actions were not sustainable against them under section 5.1(2). The second motion,
brought by the underwriters, sought to dismiss or stay the Love Action pursuant to the Sanction Order.
The plaintiffs in the two proposed class actions brought a cross-motion seeking, if required, variation of
the terms contained in the Sanction Order to permit the class actions to proceed.46
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47. Section 5.1(1) to (3) read as follows:


5.1 (1) A compromise or arrangement made in respect of a debtor company may include in its terms provision for the
compromise of claims against directors of the company that arose before the commencement of proceedings under this
Act and that relate to the obligations of the company where the directors are by law liable in their capacity as directors
for the payment of such obligations.


(2) A provision for the compromise of claims against directors may not include claims that


(a) relate to contractual rights of one or more creditors; or


(b) are based on allegations of misrepresentations made by directors to creditors or of wrongful or oppressive
conduct by directors.


(3) The court may declare that a claim against directors shall not be compromised if it is satisfied that the compromise
would not be fair and reasonable in the circumstances.


48. Allen-Vanguard, supra note 43, at paras 30, 44, 45, 49.


49. Ibid at para 51.


50. Ibid at para 52.


The court was confronted with three questions: i) whether the claims in the two class actions fell within
those claims non-exempt under section 5.1(2) of the CCAA; ii) whether the language of the Release in
the Sanction Order permits the class actions, including against the underwriters, to continue; and iii)
whether there was any basis on which the Court could or should vary the terms of the Release section
of the Sanction Order.


• Claims against Directors and Officers


The court held that the Release language permitted claims against directors only if the claims were
contemplated by section 5.1(2) of the CCAA. It stressed the discretion available to CCAA judges to
fashion a structure/process that will best benefit stakeholders. It held that section 5.1(1) of the CCAA
allows the compromise of claims against directors where the director may be at law liable for the
payment of the company's obligations, subject to the exceptions set out in section 5.1(2).47 Section
5.1(2) refers only to creditors and not shareholders as prospective claimants, whether in contract, tort,
or statutory oppression.48


The Laneville Action was framed in negligence, but asserted the remedy of oppression under the
Ontario Business Corporations Act, RSO 1990, c B.16 (“OBCA”). The court held that “it is only in
respect of unpaid obligations of the company and other contract-type claims where the law imposes
liability on the Defendant directors that invokes the exception in section 5.1(2)” and that it was
“noteworthy that the word 'negligence' does not appear in the section at all.”49


The court held that the claims alleged a failure on the part of directors in 2007 and the company to
enter in a provident transaction and the transaction represented a misrepresentation to shareholders of
the value of the transaction causing a reduction in shareholder value. The court held that such claims
are not of the same kind as those contemplated in section 5.1(1), as they did not relate to “obligations
of the company where the directors are by law liable.”50


Although the claim explicitly alleged oppression, the court held that “[o]ppression as it occurs within s.
5.1(2) of the CCAA must be read within the context of the section itself.” The court saw “no basis from
the pleadings ... for which it would be appropriate to consider the scope of relief that might otherwise


Éditions Yvon Blais, une société Thomson Reuters.
©Thomson Reuters Canada Limitée. Tous droits réservés.


Page 12







51. Ibid at paras 54-56.
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55. Ibid at paras 83-84.
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apply under the oppression remedy section of the OBCA.”51


The court “fail[ed] to understand” how the oppression remedy by a group of shareholders could be
maintained in the circumstances of the case, since the expectation of such shareholders with respect to
the impugned transaction should not have been any different from the creditors of Allen-Vanguard. The
creditors had already released Allen-Vanguard and the directors. The court held that the only
reasonable expectation of stakeholders would be that unless specifically authorized by the Sanction
Order, any claim against directors would be barred. The oppression remedy does not permit one group
(shareholders) to claim oppression when other stakeholders, such as employees or creditors or the
company itself, have allegedly suffered a loss that results in insolvency and are unable to seek redress
and still preserve restructuring.52


It was held that it would be inconsistent with the scheme of the CCAA to allow all claims in which
shareholders claim oppression to proceed against directors for acts or omissions that they did in the
name of the company prior to the Initial Order. On the other hand, personal undertaking or obligations
of directors made during the CCAA process should not be easily released. The court ultimately found
that the Sanction Order released the directors and officers from the class action claims, and that those
claims were not protected by section 5.1(2) of the CCAA.53


The court realized that this dispute was the result of a disagreement between the parties as to what
claims fell under section 5.1(2) of the CCAA. It stated that the better practice would have been to
advise the court of the issue at the Sanction Hearing and “carve it out” of the plan.54


• Claims against Underwriters


The Love Action claimed damages against underwriters under section 130 of the Ontario Securities Act
, RSO 1990, c S.5, and made claims on the basis of negligence, unjust enrichment, and waiver of tort.
The underwriters relied on the provisions of the releases granted by the Sanction Order and in
particular the claims against Allen-Vanguard. They also relied on the definition of “Equity Claims” in
the Sanction Order, and argued that because the order barred certain claims against third parties who
might claim contribution and indemnity against the restructured company, they should be entitled to the
benefit of that provision.55


The plaintiffs argued that underwriters were not entitled to indemnification by Allen-Vanguard for the
several negligence of the underwriters, either at law or under section 130 of the Securities Act. Even if
they had the benefit of an indemnity, all that was required for the plan's success was that
Allan-Vanguard be protected from the underwriters, not that the plaintiff's claims against the
underwriters be dismissed.56
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58. Ibid at paras 99, 103-105.


59. Ibid at paras 106-108.


60. Ibid at paras 109-111.


The court noted a distinction between the claims against the directors and those against the
underwriters since, in the case against directors, the parties appeared to have bargained that if the claim
could be brought under section 5.1(2), it could proceed. That consideration was known to the parties
who negotiated and agreed on the form of the Sanction Order and that was the only claim not otherwise
covered by the Release terms. In the case of the underwriters, there was nothing to suggest that any
discussion or negotiation took place with respect to specific protection for underwriters or the
allowance of a claim against underwriters at the time that the Sanction Order was approved.57


The court held that the release terms in the Sanction Order would deprive the underwriters from any
claims for contribution or indemnity to which they would otherwise be entitled at law from the
company and its directors and officers should the class action proceed. The claim against the
underwriters also alleged fraud. If the only claims were in fraud and full particulars of alleged fraud
were contained in the pleading, the claim might survive since the wording of the Release does not
extend to fraud. Apart from fraud, claims in negligence against underwriters were caught by the terms
of the Release. The court held that, arguably, the claims were those of the company that were
specifically released. In the result, the actions against the underwriters were stayed.58


• Variation of Sanction Order


The court held that a Sanction Order represents an agreed contract between the creditors of an insolvent
corporation. The plaintiffs in the Laneville Action did not seek to lift the stay at the time of the Initial
Order. The plaintiffs accepted the Release provisions which extend to underwriters when the Sanction
Order was granted. The underwriters were released by the terms of the Sanction Order, and this
represented a final determination of the rights of shareholders against the underwriters.59


It was not appropriate to vary a Sanction Order after the fact. The reliance that parties place on the
finality of a Sanction Order is such that it would only be in extraordinary circumstances of a clear
mistake, operative misrepresentation or fraud that would permit variation without re-opening the whole
process. The court saw nothing that would be appropriate to permit variation of the Sanction Order.60


b) Timminco


In 2009, a proposed class proceeding was filed against Timminco Ltd (“Timminco”), its directors, and
a consulting firm called Photon Consulting Company Ltd (“Photon”). The plaintiff alleged that
Timminco made misrepresentations regarding its ability to produce low cost solar grade silicon. When
Timminco subsequently corrected the alleged misrepresentation, its stock price tumbled.


On January 3, 2012, Timminco and a related company, Becancour Silicon Inc (“BSI”, together the
“Timminco Entities”), sought and received creditor protection under the CCAA. A few months later,
the class action plaintiff moved to lift the stay of proceedings in order to permit the class action to
proceed against Timminco, the individual defendants and Photon. The plaintiff argued that the stay
should be lifted to permit the action to proceed on the condition that any potential execution would
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exclude Timminco's assets, which would limit recovery in the class action to the proceeds of insurance
policies or the personal assets of the individual defendants.61 Citing case law holding that the CCAA is
not meant to insulate insurers from providing appropriate indemnification, the plaintiff argued that the
relative prejudice to the parties strongly favoured lifting the stay: since the insurance proceeds were not
available to other creditors, there would be no unfairness caused by lifting the stay.62


The court noted that the stay of proceedings was put in place to allow Timminco and certain related
entities to pursue a restructuring and sales process intended to maximize recovery for stakeholders.
Timminco and these entities continued to operate as a going concern, but with a substantially reduced
management team – ten employees, including three executive officers.63


The Timminco defendants argued that, if the claim proceeded, Timminco's substantially reduced
executive team would be diverted from focusing on the CCAA and sales process at a key time in the
CCAA proceedings. The “stalking horse” sales process was continuing, and the court was satisfied that
it would require intensive time commitments from management of the Timminco and those entities.64


The Court noted that the stay of proceedings is one of the main tools available to achieve the purpose
of the CCAA, and it held that the stay provided the applicant with a degree of time in which to attempt
to arrange an acceptable restructuring plan or sale of assets in order to maximize recovery for
stakeholders. The court's jurisdiction in granting a stay extends to both preserving the status quo and
facilitating a restructuring. The party seeking to lift the stay bears a heavy onus, as the practical effect
of lifting a stay is to create a scenario where one stakeholder is placed in a better position than other
stakeholders, rather than treating stakeholders equally in accordance with their priorities.65 Courts will
consider a number of factors in assessing whether it is appropriate to lift a stay, but those factors can
generally be grouped under three headings: (a) the relative prejudice to the parties; (b) the balance of
convenience; and (c), where relevant, the merits (i.e. if the matter has little chance of success, there
may not be sound reasons for lifting the stay).66


The objective of the plaintiff was to access insurance proceeds that were not available to other
creditors. However, the reality of the situation was that “the operating side of Timminco [was] but a
shadow of its former self.” If Timminco's executive team was required to spend significant amounts of
time dealing with the class action in the coming months, it would detract from the ability of the
executive team to focus on the sales process in the CCAA to the potential detriment of the Timminco
Entities' other stakeholders. Between these two competing interests, the primary focus had to be on the
sales process at the time of the motion. A delay in the sales process may very well have had a negative
impact on the creditors of Timminco.67
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Having considered the relative prejudice to the parties and the balance of convenience, the court
concluded that it was premature to lift the stay. It followed that the stay should be left in place with
respect to the claim against the directors and officers, as certain members of that group were on the
executive team.


With respect to the claim against Photon,68 the Court held that it made no sense to lift the stay only
against Photon and leave it in place with respect to Timminco. Timminco had an interest in both the
legal and factual issues in the claims against Photon. Any issues determined in Timminco's absence
could cause unfairness to Timminco, and an order lifting the stay against Photon would be prejudicial
to Timminco's business and property. The Court further held that it would also be unfair to Photon to
require it to answer the plaintiff's allegations in the absence of Timminco, as counsel had indicated that
Photon would necessarily rely on documents and information produced by Timminco as part of its own
defence. It also held that it would be wasteful of judicial resources to permit the class action to proceed
as against Photon but not Timminco as, in addition to the duplicative use of court time, there would be
the possibility of inconsistent findings on similar or identical factual and legal issues.69 The motion to
lift the stay was therefore dismissed without prejudice to the rights of the plaintiff to renew his request
no sooner than 75 days from the date of the order.70


Recently, the plaintiff successfully brought a further motion for an order lifting the CCAA stay as
against the Timminco defendants.71 The individual defendants opposed this motion, in light of the fact
that, by court order, a claims bar date had been set as of June 23, 2012, but the plaintiff had failed to
file a proof of claim. They argued that the plaintiff did not have the authority or right to file a claim on
behalf of the class action members and the claims process order should not be amended to permit such;
that the claims bar date should not be extended to allow the plaintiff to file a late claim against the
individual defendants; and that in any event the stay of proceedings should not be lifted to allow the
proposed class action proceed as against them.72 The Court disagreed.


In granting the motion and lifting the CCAA stay, the Court noted that the objective of the CCAA stay
is to “restrain[] judicial and extra-judicial conduct that could impair the ability of the debtor company
to continue in business and the debtor's ability to focus and concentrate its efforts on negotiating of a
compromise or arrangement,” 73 and that “[t]he CCAA is intended to facilitate a compromise or
arrangement between a debtor company and its creditors and shareholders.”74 The Court further noted
that within the context of the legislation, the claims bar orders are intended to determine the universe of
claims and the potential distribution to creditors in order to enable the creditors to make an informed
choice as to the alternatives presented to them; “[i]f distributions are being made or a plan is presented
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76. Ibid at paras 6, 46.


77. Ibid at paras 46, 47.


78. Ibid at para 48.


79. Ibid at para 49.


to creditors and voted upon, stakeholders should be able to place a degree of reliance in the claims bar
process.”75


However, in this case no CCAA plan had been put forward and there was no intention to advance a
CCAA plan.76 In the circumstances, “the purpose of the claims bar procedure is questionable” and,
accordingly, the claims bar order did not operate as to bar the plaintiff's ability to put forth a claim.77


Accordingly, the Court held that CCAA proceedings should not be used as a tool to bar the plaintiff
from proceeding with the class action claim. The determination of the plaintiff's claim should be made
on the merits in the proper forum and, in these circumstances, where there was no CCAA plan, the
CCAA proceeding was not the proper forum.78


Based on similar considerations, the Court held that the stay of proceedings no longer served a valid
purpose and should be lifted, as the sales process had been completed and there was no need to
maintain the status quo.79


c) Sino-Forest


• Background to the Class Action and Counsel's Involvement in the CCAA Process


Sino-Forest Corporation (“Sino-Forest”) was an integrated forest plantation operator and forest
products company, with most of its purported assets and the majority of its business operations in
China. It was a holding company and carried on business through its subsidiaries.


On June 2, 2011, a short-seller, Muddy Waters LLC, published explosive allegations of fraud against
Sino-Forest. Shortly thereafter, Sino-Forest, its senior executives, directors, auditors and underwriters
became defendants in multiple class actions in Canada and the United States.


Following the publication of Muddy Waters' allegations, there was a precipitous decline in
Sino-Forest's financial position. Sino-Forest failed to file its 2011 third quarter financial statements,
resulting in a default under the note indentures for Sino-Forest notes. Continued default would permit
an acceleration of the outstanding debt under the notes.


On March 30, 2012, Sino-Forest applied for and was granted protection from its creditors pursuant to
an initial order under the CCAA. The initial order also granted a stay of proceedings in respect of
Sino-Forest's subsidiaries. It was contemplated that there would be a restructuring of Sino-Forest
commercially designed to separate Sino-Forest's business operations, which are carried out through
subsidiaries, from the problems facing the parent holding company. The intention was to save and
preserve the value of the underlying business.


Litigation claims were at the centre of the Sino-Forest insolvency. Sino-Forest was a holding company
and had few if any trade creditors. Aside from the claims in respect of Sino-Forest notes, it was
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anticipated from the outset that most or all of the remaining claims would be either litigation claims by
current and former security holders or indemnity claims from the third party defendants in the class
action litigation. The third party defendants, such as the company's auditors and underwriters, advanced
contractual and statutory claims for indemnity from Sino-Forest and its subsidiaries.


Pursuant to an order on May 8, 2012, the stay of proceedings was extended to all other defendants in
the action. The class action plaintiffs agreed not to oppose this order on condition that (i) there was an
order permitting a settlement approval and certification hearing relating to a settlement that had
occurred with one defendant prior to the initial order; and (ii) the defendants execute a tolling
agreement reflecting the delay caused by the CCAA proceeding.


The class action plaintiffs immediately realized that the CCAA proceeding presented a material risk to
them, namely that in order to effect a restructuring that generated as much value as possible for Sino's
creditors, there could be a plan of arrangement that had the effect of imposing an unfavourable
settlement on the class action plaintiffs. Consequently, class counsel entered into negotiations with
other stakeholders in the CCAA proceeding, and took a number of steps to represent the interest of the
purchasers of Sino-Forest securities. Class counsel's main objectives were to: (i) reserve the class
members' rights to object to various features of the CCAA proceeding, so as to generate and/or
preserve momentum for the class's claims and position; (ii) ensure that claims process was established
that ensured the recognition of the totality of the representative claim advance by the class action
plaintiffs; (iii) establish a process for the mediation of the class action claims through the CCAA
proceeding; and (iv) obtain access to information that would permit class counsel to make informed
recommendations.


In order to achieve these objectives, the class action plaintiffs took several steps, including (i) engaging
in extensive and protracted negotiations with other stakeholder groups regarding the plan; (ii) bringing
a motion early in the proceeding seeking various relief, challenging the framework of the CCAA
proceeding, such as the appointment of a receiver, and providing for representation on behalf of class
members; (iii) negotiating the claims procedure in the CCAA proceeding and obtaining the right to file
a representative claim; (iv) obtaining a data room of confidential non-public documents from
Sino-Forest in order to negotiate with other stakeholders at the mediation and respond to any plan of
arrangement in an informed manner; and (v) bringing a motion challenging various features of the
proposed plan, seeking the right to vote on the plan, and expressly reserving all of the plaintiffs' rights
in connection with that motion pending the presentation of the plan for sanction by the court.


The plan ultimately incorporated the following features:


a) The plan permitted recovery directly from Sino-Forest's insurance proceeds even though there
was a release of claims against Sino-Forest and certain directors and officers;


b) The claims of note purchasers were permitted to proceed against third-party defendants up to a
maximum of $150 million;


c) The claims of share purchasers were permitted to proceed against third-party defendants
without limit; and


d) There were no third-party releases of litigation claims, unless and until there was court
approval of a settlement.


• The Plan Sanction Hearing and the Settlement with Ernst & Young
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80. Prior to the initial order under the CCAA, the plaintiffs had entered into a settlement agreement with Pöyry (Beijing)
Consulting Company Ltd. Claims against Pöyry were to be dismissed in exchange for cooperation in the prosecution of the
action. Certification was granted for settlement purposes and the settlement was approved on September 25, 2012, several
months before the plaintiffs entered into the settlement with Ernst & Young.


Initial versions of the plan provided no assurance that the plaintiffs' claims against the third-party
defendants would not be released by the plan. Shortly prior to the plan sanction hearing, the class
action plaintiffs entered into a settlement agreement in principle with one of the third-party defendants,
Ernst & Young (“E&Y”). The agreement required that, in exchange for a payment of $117 million, the
defendants would receive a full and final release in the context of the plan of compromise and
reorganization.


Through negotiation, the proposed plan was amended to incorporate a framework by which claims
against third-party defendants could be released through the CCAA process. In order to receive such a
release, any third-party defendant would be required to enter into a settlement with the class action
plaintiffs, and that settlement would have to be approved by the court.


Six institutional members of the putative class appeared at the plan sanction hearing and objected to the
plan (the “Objectors”). The Objectors wished to opt out of the class proceeding and commence their
own litigation against Sino-Forest and the other defendants. They took issue with the third-party release
framework. Their main objection was that, if a settlement of the class action was effected through the
plan, the settling defendant would obtain a complete release of all claims. Therefore, if the funds opted
out of the class action, and any defendant settled with the class action plaintiffs, the Objectors would be
unable to pursue the opt-out litigation against that defendant and would, in effect, be opting out into
oblivion.


The application judge refused to adjourn the sanction hearing, and also refused to carve-out the third
party release framework as requested by the objecting class members. The third party release
framework required that any settlement be approved by the court as being fair and reasonable, among
other things. The application judge held that the approval of the plan did not predetermine whether any
settlement would in fact be ultimately approved. He held that the Objectors would be able to make
submissions at the settlement approval hearing regarding the propriety of any third party releases. The
court ultimately approved the plan, including the third-party release framework.


• The Settlement Approval Motion


As noted above, the stay in the CCAA proceeding had been partially lifted early on for the purpose of,
among other things, allowing the plaintiffs to bring a motion for court approval of a settlement with a
defendant other than E&Y.80 The approval of the settlement was sought in the context of the Class
Proceedings Act, and not as part of the CCAA process. The settlement was ultimately approved, a class
was certified for settlement purposes, and the opt-out deadline was set for January 15, 2013.


The hearing to approve the settlement agreement between the plaintiffs and E&Y was ultimately
scheduled for February 4, 2013. On January 15, 2013, the last day of the opt-out period, the Objectors
delivered opt-out forms, but modified the court-approved opt out forms by adding a paragraph
purporting to make their opt-out conditional on the result of the settlement approval motion.


The Objectors held approximately 1.6% of Sino-Forest shares at the day the Muddy Waters report was
released, in contrast to the 25% of shares controlled at the same time by two institutional class


Éditions Yvon Blais, une société Thomson Reuters.
©Thomson Reuters Canada Limitée. Tous droits réservés.


Page 19







81. Sino-Forest Corporation, Re, 2013 ONSC 1078 at para 33. Up until this point, different judges had been managing the
CCAA and CPA proceedings. The judge managing the CCAA proceeding was Morawetz J., and the judge managing the
CPA proceeding was Perell J. Shortly after the Plan sanction hearing, the Regional Senior Judge, pursuant to section 34 of
the CPA, assigned Morawetz J. to hear the motion to approve the Ernst & Young settlement and ancillary matters, under
both the CCAA and the CPA. This was the basis of the court's jurisdiction to consider approval of the settlement under both
the CCAA and the CPA.


82. Ibid at para 34.


83. Ibid at para 35.


84. Ibid at paras 36, 40-42.


85. Ibid at para 49.


86. Ibid at para 50.


members who supported the settlement. The total number of objectors constituted approximately 0.24%
of the 34,177 Sino-Forest beneficial shareholders as of April 29, 2011.81


The Court first considered whether it had the jurisdiction to grant the requested relief. It noted that the
claims procedure order of May 14, 2012, provided that any person that did not file a proof of claim in
accordance with the order was barred from making or enforcing such a claim as against any other
person that could claim contribution or indemnity from Sino-Forest. This would include claims by the
Objectors against E&Y for which E&Y could claim indemnity from Sino-Forest.82


The claims procedure order also provided that the class action plaintiffs were authorized to file one
proof of claim in respect of the substance of the matters set out in each of the Ontario and Quebec class
actions. The Objectors had not objected to, or opposed, the claims procedure order, nor had they filed
an independent proof of claim. The representative plaintiffs in the class action were authorized to file
and did file a proof of claim in the representative capacity in respect of the Objectors' claims.83


The Court held that there are no opt-outs from the CCAA, and that class proceedings can be settled in a
CCAA proceeding. In this case, claims arising out of the class proceeding were claims in the CCAA
process. CCAA claims can be, by definition, subject to compromise. The claims procedure order
established that the claims against E&Y fell within the CCAA proceedings. Therefore, these claims can
also be the subject of settlement and, if settled, the claims of all creditors in the class can also be
settled. As such, the court held that it had the jurisdiction in respect of both the CCAA and CPA to
consider approval of the settlement.84


The court then considered whether it should exercise its discretion to approve the settlement. In
assessing a settlement within the CCAA context, the court looks at the following three factors: (i)
whether the settlement is fair and reasonable; (ii) whether it provides substantial benefits to other
stakeholders; and (iii) whether it is consistent with the purpose and spirit of the CCAA.85


Where a settlement also provides for a release, courts assess whether there is a reasonable connection
between the third party claim being compromised in the plan and the restructuring achieved by the plan
to warrant inclusion of the third party release in the plan. The Court held that applying this “nexus test”
requires consideration of the following factors: (i) whether the claims to be released rationally related
to the purpose of the plan; (ii) whether the claims to be released necessary for the plan of arrangement;
(iii) whether the parties who have claims released against them contributing in a tangible and realistic
way; and (iv) whether the plan will benefit the debtor and creditors generally.86
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87. Ibid at para 60.


88. Ibid at para 61.


89. Ibid at para 62.


90. Ibid at paras 64-66.


91. Ibid at paras 66, 68.


In order to determine whether the settlement was fair and ought to be approved, it was necessary to
consider whether the E&Y release could be justified as part of the settlement. The court considered a
number of factors. First, although the plan had been sanctioned and implemented, a significant aspect
of the plan was a distribution to Sino-Forest's creditors. The only monetary distribution that could be
directly identified at the time of the decision was the $117 million from the E&Y settlement. Until such
time that the settlement has been concluded and proceeds paid, there could be no distribution of the
settlement proceeds to parties entitled to receive them. In order to effect any distribution, the E&Y
release had to be approved as part of the settlement.87


Second, the claims to be released were rationally related to the purpose of the plan and necessary for it.
The claims of E&Y against Sino-Forest were intertwined to the extent that they could not be separated.
Similarly, the claims of the Objectors against E&Y were intertwined and related to the claims against
Sino-Forest and to the purpose of the plan.88


Third, although the plan could, on its face, succeed as evidenced by its implementation, the reality was
that without the approval of the settlement, the objectives of the plan remain unfulfilled due to the
practical inability to distribute the settlement proceeds. If the Release was not approved and the
litigation continued, it would become circular in nature as the position of E&Y involves bringing an
equity claim for contribution and indemnity as against Sino-Forest.89


Fourth, E&Y was clearly contributing to the plan in a tangible way, through its significant contribution
of $117 million.


Fifth, the plan benefitted the claimants in the form of a tangible distribution. The voting creditors who
approved the plan did so with the knowledge of the nature and effect of the releases.


Finally, the E&Y Release was fair and reasonable and not overly broad or offensive to public policy.90


Accordingly, the court held that the E&Y settlement was fair and reasonable, provided substantial
benefits to relevant stakeholders, and was consistent with the purpose and spirit of the CCAA. There
was a connection between the release of claims against E&Y and a distribution to creditors. The
plaintiffs in the litigation were shareholders and noteholders of Sino-Forest. These plaintiffs had claims
to assert against Sino-Forest that were being directly satisfied, in part, with the payment by E&Y. It
was clear that the claims against E&Y asserted against Sino-Forest and its subsidiaries had to be
addressed as part of the restructuring. The interrelationship between the various entities was
demonstrated by the fact that the release of claims by E&Y had allowed Sino-Forest and its subsidiaries
to contribute their assets to the restructuring, unencumbered by claims totalling billions of dollars.91


The Court did not accept that the class action settlement should be approved solely under the CPA. The
reality facing the parties was that Sino-Forest was insolvent; it was under CCAA protection, and
stakeholder claims were to be considered in the context of the CCAA regime. The Objectors' claims
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93. Ibid at para 74.


94. Ibid at para 77.
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96. The Objectors unsuccessfully sought leave to appeal the motion judge's order to the Court of Appeal for Ontario, which
denied leave; Labourers' Pension Fund of Central and Eastern Canada (Trustees of) v Sino-Forest Corp, 2013 ONCA 456.
Subsequently, Supreme Court of Canada denied leave to the Objectors to appeal from the order of the Ontario Court of
Appeal; Invesco Canada Ltd v Sino-Forest Corp, [2013] SCCA no 395.


against E&Y could not be considered in isolation from the CCAA proceedings. Even if it was
presumed that the opt-out argument of the Objectors could be sustained, and opt-out rights fully
provided, that would lead nowhere. The Objectors would be left with a claim against E&Y, which
would then have to be put forward in the CCAA proceedings. Even if the claims bar did not prevent
this, the claim would still be subject to the CCAA fairness and reasonable test.92


CCAA proceedings take into account a class of creditors or stakeholders who possess the same legal
interests. In this respect, the Objectors had the same legal interests as the class action plaintiffs. This
ultimately required consideration of the totality of the class. In this case, it was clear that the parties
supporting the settlement were vastly superior to the Objectors, both in number and dollar value.93


The court held that although the right to opt out of a class action is a fundamental element of
procedural fairness in the Ontario class action regime, this must be considered in the context of the
CCAA. The jurisprudence does not permit a dissenting stakeholder to opt-out of a restructuring. If that
were possible, no creditor would take part in any CCAA compromise where they were to receive less
than the debt owed to them.94


Finally, although the Objectors demanded a right to conditionally opt-out of the settlement, that right
does not exist under the CPA or the CCAA. Under the CPA, the right to opt out is “in the manner and
within the time specified in the certification order.”95


The tests for settlement approval under the CPA and CCAA, while not identical, mirror one another
and have the same basic concerns. The application judge concluded that the settlement was fair and
reasonable in all the circumstances, and was approved pursuant to both the CCAA and the CPA.96


IV. QUESTIONS FOR THE FUTURE


Difficult questions continue to arise at the intersection of securities class actions and proceedings under
the CCAA. Such is the case, for example, in the context of a CCAA proceeding commenced by
Poseidon Concepts Corp (“Poseidon”), a Calgary, Alberta-based public company that provided fluid
handling solutions to oil and gas producers.


Poseidon began independent operations in November 2011, after the business operations and assets of
its predecessor, Open Range Energy Corp, was split into two stand-alone, publicly-traded companies.
During its brief life, Poseidon reported extraordinary reported financial results and, by early-2012, its
market cap exceeded $1.2 billion.


In November 2012, Poseidon made the first of a series of increasingly dramatic disclosures that
culminated in the revelation that it had reported in its disclosure documents tens of millions of dollars
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97. In February 2013, trading in Poseidon's securities was halted by orders of Canadian securities regulators. In May 2013,
Poseidon's common shares were delisted from the Toronto Stock Exchange.


of false revenues and accounts receivable.97 Upon these revelations, securities class action proceedings
commenced in Ontario, Alberta, Quebec and New York, alleging liability as against Poseidon, its
directors and officers and certain other entities involved with Poseidon's disclosures. The class action
plaintiffs claimed approximately $650 million in damages on behalf of a class of Poseidon's security
holders.


In April 2013, Poseidon, which owed approximately $80 million to secured bank lenders, sought and
obtained creditor protection under the CCAA. As part of the initial CCAA order pronounced by the
Alberta Court of Queen's Bench on April 9, 2013, the Court authorized a solicitation process to canvass
opportunities to sell, restructure or recapitalize Poseidon's business. A stay of proceedings was also put
in place until May 9, 2013 in respect of Poseidon and its business and property, as well as Poseidon's
current or former directors and officers in certain circumstances. To date, the stay of proceedings has
been extended several times, and it is currently scheduled to expire on February 27, 2015. Notably, the
stay of proceedings provided under the CCAA initial order was not extended to the third-party class
action defendants.


In June and August 2013, Poseidon disposed of substantially all of its assets by way of two asset sale
transactions approved by the CCAA court. The proceeds of these sales and Poseidon's cash on hand
have been used to repay approximately $47 million of Poseidon's indebtedness to the bank lenders. As
such, for the past 16 months, Poseidon's CCAA proceeding has continued while no business or tangible
asset has remained within the company to be restructured. In essence, Poseidon has been liquidated.


Although there remains no tangible asset within Poseidon that could be the subject of a restructuring,
there are class action claims, bank lenders' claims for the shortfall in their recovery, and contingent
liabilities asserted on behalf of the estate of Poseidon by its court-appointed Monitor against certain
third parties, some of whom are also defendants in the class action proceedings. A CCAA plan could
address these claims. There is potential for recovery pursuant to the class action and the Monitor's
claims as against the third-party respondents as well as from the proceeds of Poseidon's directors and
officers liability insurance, which could contribute to a plan. However, at this point in time, the
introduction and court approval of a CCAA plan of arrangement and compromise that can be agreed
upon by all stakeholders is far from certain.


On November 4, 2014, the CCAA court issued orders extending the stay of proceedings through to
February 27, 2015 and approving a claims process, providing for one last chance for the stakeholders to
put forward a CCAA plan. Pursuant to a global mediation that was ordered by the CCAA court on
October 11, 2013, over the past year, the stakeholders of Poseidon have been engaged in extensive
negotiations to reach an agreeable resolution of some or part of the claims. Though, to date, those
efforts have been fruitless.


It remains to be seen whether by February 27, 2015, the Monitor or any other stakeholders of Poseidon
will be able to put forward a CCAA plan. If a CCAA plan is put forward, then it remains to be
determined what tangible assets may be introduced as a contribution to the plan, particularly if and in
what circumstances the proceeds of the directors and officers liability insurance can be introduced into
a pool of funds available for distribution amongst the stakeholders. It also remains to be seen what
stakeholders are entitled to such a distribution, how the funds that may become available should be
apportioned amongst these stakeholders and whether, consistent with the evolving jurisprudence, the
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shareholders of Poseidon will be afforded the opportunity to vote on the plan.


V. CONCLUSION


In appropriate circumstances, there is an opportunity in CCAA proceedings to address class action
claims. The CCAA is intended to provide a flexible tool for creative minds to restructure the business,
assets and liabilities of financially-troubled companies, and an opportunity for its stakeholders to
address their interests in an efficient, cost effective manner. In the CCAA process and the pursuit of
those opportunities, it is important that CCAA participants do not lose sight of the purposes that the
legislation is intended to serve.


The CCAA is intended to provide for a disciplined, court-supervised process, for a limited period of
time, permitting the stakeholders to negotiate and address their interests with the ultimate goal to
restructure the business and enable it to continue as a going concern. If there remains nothing to be
restructured, the propriety of CCAA proceedings is questionable. If the primary goal is liquidation,
other insolvency proceedings outside of the CCAA may offer a fairer and more efficient solution. If the
focus of a CCAA proceeding becomes the pursuit of damages for contingent liabilities while certain
defendants are shielded or some claimants are positioned in a more advantageous position than others,
the purposes of the CCAA will be defeated.


The ultimate goal of a CCAA proceeding is properly to produce a negotiated plan of arrangement and
compromise. If a CCAA plan is unworkable, or it cannot address all pending claims, the respective
claimants should be allowed to pursue their claims in the appropriate fora. The stay of proceedings and
the potential for providing releases are tools that may be employed in furtherance of an amicable
resolution that is agreeable to all affected stakeholders. These tools are not intended to be used as a bar
to the pursuit of otherwise viable and meritorious claims. As a matter of first principle, the CCAA
participants are required to act diligently and in good faith, and it is imperative to adhere to these
principles throughout the process.


Courts have and will continue to play a significant role in CCAA proceedings, consistent with their
broad discretionary powers to give effect to the purposes of the legislation. The jurisprudence has long
recognized the public's interests beyond the interests of the financially-troubled companies and their
creditors, and courts are giving effective standing to class action plaintiffs and other security holders in
CCAA proceedings. Class action claims have become part of the reality of CCAA proceedings. The
circumstances of each case would give rise to new issues for judicial consideration, and it remains to be
seen how courts will treat these CCAA stakeholders within the contest of the evolving jurisprudence of
CCAA proceedings.
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Indexed as:


Olympia & York Developments Ltd. (Re)


Re Olympia & York Developments Ltd. and 23 other
Companies set out in Schedule "A"


[1993] O.J. No. 545


12 O.R. (3d) 500


17 C.B.R. (3d) 1


38 A.C.W.S. (3d) 1149


Action No. B125/92


Ontario Court (General Division),


R.A. Blair J.


February 5, 1993


1 R.A. BLAIR J. (orally):--On May 14, 1992, Olympia & York Developments Limited and 23
affiliated corporations (the "applicants") sought, and obtained, an order granting them the protection
of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, for a period of time while they
attempted to negotiate a plan of arrangement with their creditors and to restructure their corporate
affairs. The Olympia & York group of companies constitute one of the largest and most respected
commercial real estate empires in the world, with prime holdings in the main commercial centres in
Canada, the U.S.A., England and Europe. This empire was built by the Reichmann family of
Toronto. Unfortunately, it has fallen on hard times, and, indeed, it seems, it has fallen apart.


2 A Final Plan of compromise or arrangements has now been negotiated and voted on by the
numerous classes of creditors. Twenty-seven of the 35 classes have voted in favour of the Final
Plan; eight have voted against it. The applicants now bring the Final Plan before the court for
sanctioning, pursuant to s. 6 of the Companies' Creditors Arrangement Act.
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THE PLAN


3 The Plan is described in the motion materials as "The Revised Plans of Compromise and
Arrangement dated December 16, 1992, as further amended to January 25, 1993". I shall refer to it
as the "Plan" or the "Final Plan". Its final purpose, as stated in art. 1.2,


. . . is to effect the reorganization of the businesses and affairs of the Applicants
in order to bring stability to the Applicants for a period of not less than five
years, in the expectation that all persons with an interest in the Applicants will
derive a greater benefit from the continued operation of the businesses and affairs
of the Applicants on such a basis than would result from the immediate forced
liquidation of the Applicants' assets.


4 The Final Plan envisages the restructuring of certain of the O & Y ownership interests, and a
myriad of individual proposals -- with some common themes -- for the treatment of the claims of
the various classes of creditors which have been established in the course of the proceedings.


5 The contemplated O & Y restructuring has three principal components, namely:


1. The organization of O & Y Properties, a company to be owned as to 90 per
cent by OYDL and as to 10 per cent by the Reichmann family, and which
is to become OYDL's Canadian real estate management arm;


2. Subject to certain approvals and conditions, and provided the secured
creditors do not exercise their remedies against their security , the transfer
by OYDL of its interest in certain Canadian real estate assets to O & Y
Properties, in exchange for shares; and,


3. A GW reorganization scheme which will involve the transfer of common
shares of GWU holdings to OYDL, the privatization of GW utilities and
the amalgamation of GW utilities with OYDL.


6 There are 35 classes of creditors for purposes of voting on the Final Plan and for its
implementation. The classes are grouped into four different categories of classes, namely, by claims
of project lenders, by claims of joint venture lenders, by claims of joint venture co-participants, and
by claims of "other classes".


7 Any attempt by me to summarize, in the confines of reasons such as these, the manner of
proposed treatment for these various categories and classes would not do justice to the careful and
detailed concept of the Plan. A variety of intricate schemes are put forward, on a class-by-class
basis, for dealing with the outstanding debt in question during the five-year Plan period.


8 In general, these schemes call for interest to accrue at the contract or some other negotiated
rate, and for interest (and, in some cases, principal) to be paid from time to time during the Plan
period if O & Y's cash flow permits. At the same time, O & Y (with, I think, one exception) will
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continue to manage the properties that it has been managing to date, and will receive revenue in the
form of management fees for performing that service. In many, but not all, of the project lender
situations, the Final Plan envisages the transfer of title to the newly formed O & Y Properties.
Special arrangements have been negotiated with respect to lenders whose claims are against
marketable securities, including the Marketable Securities Lenders, the GW Marketable Security
and Other Lenders, the Carena Lenders and the Gulf and Abitibi Lenders.


9 It is an important feature of the Final Plan that secured creditors are ceded the right, if they so
choose, to exercise their realization remedies at any time (subject to certain strictures regarding
timing and notice). In effect, they can "drop out" of the Plan if they desire.


10 The unsecured creditors, of course, are heirs to what may be left. Interest is to accrue on the
unsecured loans at the contract rate during the Plan period. The Final Plan calls for the administrator
to calculate, at least annually, an amount that may be paid on the O & Y unsecured indebtedness out
of OYDL's cash on hand, and such amount, if indeed such an amount is available, may be paid out
on court approval of the payment. The unsecured creditors are entitled to object to the transfer of
assets to O & Y Properties if they are not reasonably satisfied that O & Y Properties "will be a
viable, self- financing entity". At the end of the Plan period, the members of this class are given the
option of converting their remaining debt into stock.


11 The Final Plan contemplates the eventuality that one or more of the secured classes may reject
it. Section 6.2 provides:


a) that if the Plan is not approved by the requisite majority of holders of any
Class of Secured Claims before January 16, 1993, the stay of proceedings
imposed by the initial CCAA order of May 14, 1992, as amended, shall be
automatically lifted; and,


b) that in the event that Creditors (other than the unsecured creditors and one
Class of Bondholders' Claims) do not agree to the Plan, any such Class
shall be deemed not to have agreed to the Plan and to be a Class of
Creditors not affected by the Plan, and that the Applicants shall apply to
the court for a Sanction Order which sanctions the Plan only insofar as it
affects the Classes which have agreed to the Plan .


12 Finally, I note that art. 1.3 of the Final Plan stipulates that the Plan document "constitutes a
separate and severable plan of compromise and arrangement with respect to each of the
Applicants".


THE PRINCIPLES TO BE APPLIED ON SANCTIONING


13 In Elan Corp. v. Comiskey (1990), 1 O.R. (3d) 289, 1 C.B.R. (3d) 101 sub nom. Nova Metal
Products Inc. v. Comiskey (Trustee of) (C.A.), Doherty J.A. concluded his examination of the
purpose and scheme of the Companies' Creditors Arrangement Act, with this overview, at pp.
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308-09 O.R., pp. 122-23 C.B.R.:


Viewed in its totality, the Act gives the court control over the initial decision
to put the reorganization plan before the creditors, the classification of creditors
for the purpose of considering the plan, conduct affecting the debtor company
pending consideration of that plan, and the ultimate acceptability of any plan
agreed upon by the creditors. The Act envisions that the rights and remedies of
individual creditors, the debtor company, and others may be sacrificed, at least
temporarily, in an effort to serve the greater good by arriving at some acceptable
reorganization which allows the debtor company to continue in operation: Icor
Oil & Gas Co. v. Canadian Imperial Bank of Commerce (No. 1) (1989), 102
A.R. 161 (Q.B.), at p. 165.


14 Mr. Justice Doherty's summary, I think, provides a very useful focus for approaching the task
of sanctioning a plan.


15 Section 6 of the CCAA reads as follows:


6. Where a majority in number representing three-fourths in value of the
creditors, or class of creditors, as the case may be, present and voting either in
person or by proxy at the meeting or meetings thereof respectively held pursuant
to sections 4 and 5, or either of those sections, agree to any compromise or
arrangement either as proposed or as altered or modified at the meeting or
meetings, the compromise or arrangement may be sanctioned by the court, and if
so sanctioned is binding


(a) on all the creditors or the class of creditors, as the case may be, and on any
trustee for any such class of creditors, whether secured or unsecured, as the
case may be, and on the company; and


(b) in the case of a company that has made an authorized assignment or
against which a receiving order has been made under the Bankruptcy Act
or is in the course of being wound up under the Winding-up Act , on the
trustee in bankruptcy or liquidator and contributories of the company.


(Emphasis added)


16 Thus, the final step in the CCAA process is court sanctioning of the Plan, after which the Plan
becomes binding on the creditors and the company. The exercise of this statutory obligation
imposed upon the court is a matter of discretion.


17 The general principles to be applied in the exercise of the court's discretion have been
developed in a number of authorities. They were summarized by Mr. Justice Trainor in Re
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Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 175 (B.C.S.C.), and adopted on appeal in that
case by McEachern C.J.B.C., who set them out in the following fashion at (1989), 73 C.B.R. (N.S.)
195 (B.C.C.A.), p. 201:


The authorities do not permit any doubt about the principles to be applied in a
case such as this. They are set out over and over again in many decided cases and
may be summarized as follows:


(1) There must be strict compliance with all statutory requirements . . .


(2) All materials filed and procedures carried out must be examined to
determine if anything has been done [or purported to have been done] which is
not authorized by the C.C.A.A.;


(3) The plan must be fair and reasonable.


18 In an earlier Ontario decision, Re Dairy Corp. of Canada, [1934] O.R. 436, [1934] 3 D.L.R.
347 (C.A.), Middleton J.A. applied identical criteria to a situation involving an arrangement under
the Ontario Companies Act, R.S.O. 1927, c. 218. The Nova Scotia Court of Appeal recently
followed Re Northland Properties Ltd. in Re Keddy Motor Inns Ltd. (1992), 13 C.B.R. (3d) 245, 6
B.L.R. (2d) 116 (N.S.C.A.). Farley J. did as well in Re Campeau (1992), 10 C.B.R. (3d) 104 (Ont.
Gen. Div.).


Strict compliance with statutory requirements


19 Both this first criterion, dealing with statutory requirements, and the second criterion, dealing
with the absence of any unauthorized conduct, I take to refer to compliance with the various
procedural imperatives of the legislation itself, or to compliance with the various orders made by
the court during the course of the CCAA process: see Re Campeau.


20 At the outset, on May 14, 1992, I found that the applicants met the criteria for access to the
protection of the Act -- they are insolvent; they have outstanding issues of bonds issued in favour of
a trustee, and the compromise proposed at that time, and now, includes a compromise of the claims
of those creditors whose claims are pursuant to the trust deeds. During the course of the proceedings
creditors' committees have been formed to facilitate the negotiation process, and creditors have been
divided into classes for the purposes of voting, as envisaged by the Act. Votes of those classes of
creditors have been held, as required.


21 With the consent, and at the request of, the applicants and the creditors' committees, the
Honourable David H.W. Henry, a former justice of this court, was appointed "claims officer" by
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order dated September 11, 1992. His responsibilities in that capacity included, as well as the
determination of the value of creditors' claims for voting purposes, the responsibility of presiding
over the meetings at which the votes were taken, or of designating someone else to do so. The
Honourable Mr. Henry, himself, or the Honourable M. Craig or the Honourable W. Gibson Gray --
both also former justices of this court -- as his designees, presided over the meetings of the classes
of creditors, which took place during the period from January 11, 1993 to January 25, 1993. I have
his report as to the results of each of the meetings of creditors, and confirming that the meetings
were duly convened and held pursuant to the provisions of the court orders pertaining to them and
the CCAA.


22 I am quite satisfied that there has been strict compliance with the statutory requirements of the
Companies' Creditors Arrangement Act.


Unauthorized conduct


23 I am also satisfied that nothing has been done or purported to have been done which is not
authorized by the CCAA.


24 Since May 14, the court has been called upon to make approximately 60 orders of different
sorts, in the course of exercising its supervisory function in the proceedings. These orders involved
the resolution of various issues between the creditors by the court in its capacity as "referee" of the
negotiation process; they involved the approval of the "GAR" orders negotiated between the parties
with respect to the funding of O & Y's general and administrative expenses and restructuring costs
throughout the "stay" period; they involved the confirmation of the sale of certain of the applicants'
assets, both upon the agreement of various creditors and for the purposes of funding the "GAR"
requirements; they involved the approval of the structuring of creditors' committees, the
classification of creditors for purposes of voting, the creation and defining of the role of
"information officer" and, similarly, of the role of "claims officer". They involved the endorsement
of the information circular respecting the Final Plan and the mail and notice that was to be given
regarding it. The court's orders encompassed, as I say, the general supervision of the negotiation and
arrangement period, and the interim sanctioning of procedures implemented and steps taken by the
applicants and the creditors along the way.


25 While the court, of course, has not been a participant during the elaborate negotiations and
undoubted boardroom brawling which preceded and led up to the Final Plan of compromise, I have,
with one exception, been the judge who has made the orders referred to. No one has drawn to my
attention any instances of something being done during the proceedings which is not authorized by
the CCAA .


26 In these circumstances, I am satisfied that nothing unauthorized under the CCAA has been
done during the course of the proceedings.


27 This brings me to the criterion that the Plan must be "fair and reasonable".
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Fair and reasonable


28 The Plan must be "fair and reasonable". That the ultimate expression of the court's
responsibility in sanctioning a plan should find itself telescoped into those two words is not
surprising. "Fairness" and "reasonableness" are, in my opinion, the two keynote concepts
underscoring the philosophy and workings of the Companies' Creditors Arrangement Act.
"Fairness" is the quintessential expression of the court's equitable jurisdiction -- although the
jurisdiction is statutory, the broad discretionary powers given to the judiciary by the legislation
make its exercise an exercise in equity -- and "reasonableness" is what lends objectivity to the
process.


29 From time to time, in the course of these proceedings, I have borrowed liberally from the
comments of Mr. Justice Gibbs, whose decision in Quintette Coal Ltd. v. Nippon Steel Corp.
(1990), 2 C.B.R. (3d) 303, 51 B.C.L.R. (2d) 105 (C.A.), contains much helpful guidance in matters
of the CCAA. The thought I have borrowed most frequently is his remark, at p. 314 C.B.R., p. 116
B.C.L.R., that the court is "called upon to weigh the equities, or balance the relative degrees of
prejudice, which would flow from granting or refusing" the relief sought under the Act. This notion
is particularly apt, it seems to me, when consideration is being given to the sanctioning of the Plan.


30 If a debtor company, in financial difficulties, has a reasonable chance of staving off a
liquidator by negotiating a compromise arrangement with its creditors, "fairness" to its creditors as a
whole, and to its shareholders, prescribes that it should be allowed an opportunity to do so,
consistent with not "unfairly" or "unreasonably" depriving secured creditors of their rights under
their security. Negotiations should take place in an environment structured and supervised by the
court in a "fair" and balanced -- or "reasonable" -- manner. When the negotiations have been
completed and a plan of arrangement arrived at, and when the creditors have voted on it -- technical
and procedural compliance with the Act aside -- the plan should be sanctioned if it is "fair and
reasonable".


31 When a plan is sanctioned it becomes binding upon the debtor company and upon creditors of
that company. What is "fair and reasonable", then, must be assessed in the context of the impact of
the plan on the creditors and the various classes of creditors, in the context of their response to the
plan, and with a view to the purpose of the CCAA.


32 On the appeal in Re Northland Properties Ltd., supra, at p. 201, Chief Justice McEachern
made the following comment in this regard:


. . . there can be no doubt about the purpose of the C.C.A.A. It is to enable
compromises to be made for the common benefit of the creditors and of the
company, particularly to keep a company in financial difficulties alive and out of
the hands of liquidators. To make the Act workable, it is often necessary to
permit a requisite majority of each class to bind the minority to the terms of the
plan, but the plan must be fair and reasonable.
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33 In Re Alabama, New Orleans, Texas & Pacific Junction Railway Co., [1891] 1 Ch. 213
(C.A.), a case involving a scheme and arrangement under the Joint Stock Companies Arrangement
Act, 1870 (U.K.), c. 104, Lord Justice Bowen put it this way, at p. 243:


Now, I have no doubt at all that it would be improper for the Court to allow an
arrangement to be forced on any class of creditors, if the arrangement cannot
reasonably be supposed by sensible business people to be for the benefit of that
class as such, otherwise the sanction of the Court would be a sanction to what
would be a scheme of confiscation. The object of this section is not confiscation .
. . Its object is to enable compromises to be made which are for the common
benefit of the creditors as creditors, or for the common benefit of some class of
creditors as such.


Again at p. 245:


It is in my judgment desirable to call attention to this section, and to the
extreme care which ought to be brought to bear upon the holding of meetings
under it. It enables a compromise to be forced upon the outside creditors by a
majority of the body, or upon a class of the outside creditors by a majority of that
class.


34 Is the Final Plan presented here by the O & Y applicants "fair and reasonable"?


35 I have reviewed the Plan, including the provisions relating to each of the classes of creditors. I
believe I have an understanding of its nature and purport, of what it is endeavouring to accomplish,
and of how it proposes this be done. To describe the Plan as detailed, technical, enormously
complex and all-encompassing, would be to understate the proposition. This is, after all, we are
told, the largest corporate restructuring in Canadian -- if not worldwide -- corporate history. It
would be folly for me to suggest that I comprehend the intricacies of the Plan in all of its minutiae
and in all of its business, tax and corporate implications. Fortunately, it is unnecessary for me to
have that depth of understanding. I must only be satisfied that the Plan is fair and reasonable in the
sense that it is feasible and that it fairly balances the interests of all of the creditors, the company
and its shareholders.


36 One important measure of whether a plan is fair and reasonable is the parties' approval of the
Plan, and the degree to which approval has been given.


37 As other courts have done, I observe that it is not my function to second guess the business
people with respect to the "business" aspects of the Plan, descending into the negotiating arena and
substituting my own view of what is a fair and reasonable compromise or arrangement for that of
the business judgment of the participants. The parties themselves know best what is in their interests
in those areas.


Page 8







38 This point has been made in numerous authorities, of which I note the following: Re
Northland Properties Ltd., supra, at p. 205; Re Langley's Ltd. , [1938] O.R. 123, [1938] 3 D.L.R.
230 (C.A.), at p. 129 O.R., pp. 233-34 D.L.R.; Re Keddy Motor Inns Ltd, supra; École
internationale de haute esth etique Edith Serei Inc. (Receiver of) v. Edith Serei internationale (1987)
Inc. (1989), 78 C.B.R. (N.S.) 36 (Que. S.C.).


39 In Re Keddy Motor Inns Ltd., the Nova Scotia Court of Appeal spoke of "a very heavy
burden" on parties seeking to show that a plan is not fair and reasonable, involving "matters of
substance", when the plan has been approved by the requisite majority of creditors: see pp. 257-58
C.B.R., pp. 128-29 B.L.R. Freeman J.A. stated at p. 258 C.B.R., p. 129 B.L.R.:


The Act clearly contemplates rough-and-tumble negotiations between debtor
companies desperately seeking a chance to survive and creditors willing to keep
them afloat, but on the best terms they can get. What the creditors and the
company must live with is a plan of their own design, not the creation of a court.
The court's role is to ensure that creditors who are bound unwillingly under the
Act are not made victims of the majority and forced to accept terms that are
unconscionable.


40 In Re École internationale, at p. 38, Dugas J. spoke of the need for "serious grounds" to be
advanced in order to justify the court in refusing to approve a proposal, where creditors have
accepted it, unless the proposal is unethical.


41 In this case, as Mr. Kennedy points out in his affidavit filed in support of the sanction motion,
the Final Plan is "the culmination of several months of intense negotiations and discussions between
the applicants and their creditors, [reflects] significant input of virtually all of the classes of
creditors and [is] the product of wide-ranging consultations, give and take a compromise on the part
of the participants in the negotiating and bargaining process". The body of creditors, moreover, Mr.
Kennedy notes, "consists almost entirely of sophisticated financial institutions represented by
experienced legal counsel" who are, in many cases, "members of creditors' committees constituted
pursuant to the amended order of May 14, 1992". Each creditors' committee had the benefit of
independent and experienced legal counsel.


42 With the exception of the eight classes of creditors that did not vote to accept the Plan, the
Plan met with the overwhelming approval of the secured creditors and the unsecured creditors of the
applicants. This level of approval is something the court must acknowledge with some deference.


43 Those secured creditors who have approved the Plan retain their rights to realize upon their
security at virtually any time, subject to certain requirements regarding notice. In the meantime,
they are to receive interest on their outstanding indebtedness, either at the original contract rate or at
some other negotiated rate, and the payment of principal is postponed for a period of five years.


44 The claims of creditors -- in this case, secured creditors -- who did not approve the Plan are
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specifically treated under the Plan as "unaffected claims", i.e., claims not compromised or bound by
the provisions of the Plan. Section 6.2(c) of the Final Plan states than the applicants may apply to
the court for a sanction order which sanctions the Plan only insofar as it affects the classes which
have agreed to the Plan.


45 The claims of unsecured creditors under the Plan are postponed for five years, with interest to
accrue at the relevant contract rate. There is a provision for the administrator to calculate, at least
annually, an amount out of OYDL's cash on hand which may be made available for payment to the
unsecured creditors, if such an amount exists, and if the court approves its payment to the unsecured
creditors. The unsecured creditors are given some control over the transfer of real estate to O & Y
Properties, and, at the end of the Plan period, are given the right, if they wish, to convert their debt
to stock.


46 Faced with the prospects of recovering nothing on their claims in the event of a liquidation,
against the potential of recovering something if O & Y is able to turn things around, the unsecured
creditors at least have the hope of gaining something if the applicants are able to become the "self-
sustaining and viable corporation" which Mr. Kennedy predicts they will become "in accordance
with the terms of the Plan".


47 Speaking as co-chair of the unsecured creditors' committee at the meeting of that class of
creditors, Mr. Ed Lundy made the following remarks:


Firstly, let us apologize for the lengthy delays in today's proceedings. It was
truly felt necessary for the creditors of this Committee to have a full
understanding of the changes and implications made because there were a
number of changes over this past weekend, plus today, and we wanted to be in a
position to give a general overview observation to the Plan.


The Committee has retained accounting and legal professionals in Canada and
the United States. The Co-Chairs, as well as institutions serving on the Plan and
U.S. Subcommittees with the assistance of the Committee's professionals have
worked for the past seven to eight months evaluating the financial, economic and
legal issues affecting the Plan for the unsecured creditors.


In addition, the Committee and its Subcommittees have met frequently during
the CCAA proceedings to discuss these issues. Unfortunately, the assets of
OYDL are such that their ultimate values cannot be predicted in the short term.
As a result, the recovery, if any, by the unsecured creditors cannot now be
predicted.
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The alternative to approval of the CCAA Plan of arrangement appears to be a
bankruptcy. The CCAA Plan of arrangement has certain advantages and
disadvantages over bankruptcy. These matters have been carefully considered by
the Committee.


After such consideration, the members have indicated their intentions as
follows . . .


Twelve members of the Committee have today indicated they will vote in
favour of the Plan. No members have indicated they will vote against the Plan.
One member declined to indicate to the committee members how they wished to
vote today. One member of the Plan was absent. Thank you.


48 After further discussion at the meeting of the unsecured creditors, the vote was taken. The
Final Plan was approved by 83 creditors, representing 93.26 per cent of the creditors represented
and voting at the meeting and 93.37 per cent in value of the claims represented and voting at the
meeting.


49 As for the O & Y applicants, the impact of the Plan is to place OYDL in the position of
property manager of the various projects, in effect for the creditors, during the Plan period. OYDL
will receive income in the form of management fees for these services, a fact which gives some
economic feasibility to the expectation that the company will be able to service its debt under the
Plan. Should the economy improve and the creditors not realize upon their security, it may be that at
the end of the period there will be some equity in the properties for the newly incorporated O & Y
Properties and an opportunity for the shareholders to salvage something from the wrenching
disembodiment of their once shining real estate empire.


50 In keeping with an exercise of weighing the equities and balancing the prejudices, another
measure of what is "fair and reasonable" is the extent to which the proposed Plan treats creditors
equally in their opportunities to recover, consistent with their security rights, and whether it does so
in as non- intrusive and as non-prejudicial a manner as possible.


51 I am satisfied that the Final Plan treats creditors evenly and fairly. With the "drop out" clause
entitling secured creditors to realize upon their security, should they deem it advisable at any time,
all parties seem to be entitled to receive at least what they would receive out of a liquidation, i.e., as
much as they would have received had there not been a reorganization: see Re NsC Diesel Power
Inc. (1990), 79 C.B.R. (N.S.) 1, 97 N.S.R. (2d) 295 (T.D.). Potentially, they may receive more.


52 The Plan itself envisages other steps and certain additional proceedings that will be taken. Not
the least inconsiderable of these, for example, is the proposed GW reorganization and contemplated
arrangement under the Business Corporations Act, R.S.O. 1990, c. B.16. These further steps and
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proceedings, which lie in the future, may well themselves raise significant issues that have to be
resolved between the parties or, failing their ability to resolve them, by the court. I do not see this
prospect as something which takes away from the fairness or reasonableness of the Plan but rather
as part of grist for the implementation mill.


53 For all of the foregoing reasons, I find the Final Plan put forward to be "fair and reasonable".


54 Before sanction can be given to the Plan, however, there is one more hurdle which must be
overcome. It has to do with the legal question of whether there must be unanimity amongst the
classes of creditors in approving the Plan before the court is empowered to give its sanction to the
Plan.


Lack of unanimity amongst the classes of creditors


55 As indicated at the outset, all of the classes of creditors did not vote in favour of the Final
Plan. Of the 35 classes that voted, 27 voted in favour (overwhelmingly, it might be added, both in
terms of numbers and percentage of value in each class). In eight of the classes, however, the vote
was either against acceptance of the Plan or the Plan did not command sufficient support in terms of
numbers of creditors and/or percentage of value of claims to meet the 50/75 per cent test of s. 6.


56 The classes of creditors who voted against acceptance of the Plan are in each case comprised
of secured creditors who hold their security against a single project asset or, in the case of the
Carena claims, against a single group of shares. Those who voted "no" are the following:


Class 2 -- First Canadian Place Lenders Class 8 -- Fifth Avenue Place
Bondholders Class 10 -- Amoco Centre Lenders Class 13 -- L'Esplanade Laurier
Bondholders Class 20 -- Star Top Road Lenders Class 21 -- Yonge-Sheppard
Centre Lenders Class 29 -- Carena Lenders
Class 33a -- Bank of Nova Scotia Other Secured creditors


57 While s. 6 of the CCAA makes the mathematics of the approval process clear -- the Plan must
be approved by at least 50 per cent of the creditors of a particular class representing at least 75 per
cent of the dollar value of the claims in that class -- it is not entirely clear as to whether the Plan
must be approved by every class of creditors before it can be sanctioned by the court. The language
of the section, it will be recalled, is as follows:


6. Where a majority in number representing three-fourths in value of the
creditors, or class of creditors . . . agree to any compromise or arrangement . . .
the compromise or arrangement may be sanctioned by the court.


(Emphasis added)


58 What does "a majority . . . of the . . . class of creditors" mean? Presumably it must refer to
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more than one group or class of creditors, otherwise there would be no need to differentiate between
"creditors" and "class of creditors". But is the majority of the "class of creditors" confined to a
majority within an individual class, or does it refer more broadly to a majority within each and
every "class", as the sense and purpose of the Act might suggest?


59 This issue of "unanimity" of class approval has caused me some concern, because, of course,
the Final Plan before me has not received that sort of blessing. Its sanctioning, however, is being
sought by the applicants, is supported by all of the classes of creditors approving, and is not
opposed by any of the classes of creditors which did not approve.


60 At least one authority has stated that strict compliance with the provisions of the CCAA
respecting the vote is a prerequisite to the court having jurisdiction to sanction a plan: See Re
Keddy Motor Inns Ltd., supra. Accepting that such is the case, I must therefore be satisfied that
unanimity amongst the classes is not a requirement of the Act before the court's sanction can be
given to the Final Plan.


61 In assessing this question, it is helpful to remember, I think, that the CCAA is remedial and
that it "must be given a wide and liberal construction so as to enable it to effectively serve this . . .
purpose": Elan Corp. v. Comiskey , supra, per Doherty J.A., at p. 307 O.R., p. 120 C.B.R. Speaking
for the majority in that case as well, Finlayson J.A. (Krever J.A., concurring) put it this way, at p.
297 O.R., pp. 110-11 C.B.R.:


It is well established that the CCAA is intended to provide a structured
environment for the negotiation of compromises between a debtor company and
its creditors for the benefit of both. Such a resolution can have significant
benefits for the company, its shareholders and employees. For this reason the
debtor companies . . . are entitled to a broad and liberal interpretation of the
jurisdiction of the court under the CCAA.


62 Approaching the interpretation of the unclear language of s. 6 of the Act from this perspective,
then, one must have regard to the purpose and object of the legislation and to the wording of the
section within the rubric of the Act as a whole. Section 6 is not to be construed in isolation.


63 Two earlier provisions of the CCAA set the context in which the creditors' meetings which are
the subject of s. 6 occur. Sections 4 and 5 state that where a compromise or an arrangement is
proposed between a debtor company and its unsecured creditors (s. 4) or its secured creditors (s. 5),
the court may order a meeting of the creditors to be held. The format of each section is the same. I
reproduce the pertinent portions of s. 5 here only, for the sake of brevity. It states:


5. Where a compromise or an arrangement is proposed between a debtor
company and its secured creditors or any class of them, the court may, on the
application in a summary way of the company or of any such creditor . . . order a
meeting of the creditors or class of creditors.
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(Emphasis added)


64 It seems that the compromise or arrangement contemplated is one with the secured creditors
(as a whole) or any class -- as opposed to all classes -- of them. A logical extension of this analysis
is that, other circumstances being appropriate, the plan which the court is asked to approve may be
one involving some, but not all, of the classes of creditors.


65 Surprisingly, there seems to be a paucity of authority on the question of whether a plan must
be approved by the requisite majorities in all classes before the court can grant its sanction. Only
two cases of which I am aware touch on the issue at all, and neither of these is directly on point.


66 In Re Wellington Building Corp., [1934] O.R. 653 (S.C.), Mr. Justice Kingstone dealt with a
situation in which the creditors had been divided, for voting purposes, into secured and unsecured
creditors, but there had been no further division amongst the secured creditors who were comprised
of first mortgage bondholders, second, third and fourth mortgagees, and lienholders. Kingstone J.
refused to sanction the plan because it would have been "unfair" to the bondholders to have done so
(p. 661). At p. 660, he stated:


I think, while one meeting may have been sufficient under the Act for the
purpose of having all the classes of secured creditors summoned, it was
necessary under the Act that they should vote in classes and that three-fourths of
the value of each class should be obtained in support of the scheme before the
Court could or should approve of it.


(Emphasis added)


67 This statement suggests that unanimity amongst the classes of creditors in approving the plan
is a requirement under the CCAA. Kingstone J. went on to explain his reasons as follows (p. 660):


Particularly is this the case where the holders of the senior securities' (in this case
the bondholders') rights are seriously affected by the proposal, as they are
deprived of the arrears of interest on their bonds if the proposal is carried
through. It was never the intention under the Act, I am convinced, to deprive
creditors in the position of these bondholders of their right to approve as a class
by the necessary majority of a scheme propounded by the company; otherwise
this would permit the holders of junior securities to put through a scheme
inimical to this class and amounting to confiscation of the vested interest of the
bondholders.


68 Thus, the plan in Re Wellington Building Corp. went unsanctioned, both because the
bondholders had unfairly been deprived of their right to vote on the plan as a class and because they
would have been unfairly deprived of their rights by the imposition of what amounted to a
confiscation of their vested interests as bondholders.
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69 On the other hand, the Quebec Superior Court sanctioned a plan where there was a lack of
unanimity in Multidev Immobilia Inc. v. S.A. Just Invest (1988), 70 C.B.R. (N.S.) 91, [1988] R.J.Q.
1928 (S.C.). There, the arrangement had been accepted by all creditors except one secured creditor,
S.A. Just Invest. The company presented an amended arrangement which called for payment of the
objecting creditor in full. The other creditors were aware that Just Invest was to receive this
treatment. Just Invest, nonetheless, continued to object. Thus, three of eight classes of creditors
were in favour of the plan; one, Bank of Montreal, was unconcerned because it had struck a separate
agreement; and three classes of which Just Invest was a member, opposed.


70 The Quebec Superior Court felt that it would be contrary to the objectives of the CCAA to
permit a secured creditor who was to be paid in full to upset an arrangement which had been
accepted by other creditors. Parent J. was of the view that the Act would not permit the court to
ratify an arrangement which had been refused by a class or classes of creditors (Just Invest), thereby
binding the objecting creditor to something that it had not accepted. He concluded, however, that
the arrangement could be approved as regards the other creditors who voted in favour of the Plan.
The other creditors were cognizant of the arrangement whereby Just Invest was to be fully
reimbursed for its claims, as I have indicated, and there was no objection to that amongst the classes
that voted in favour of the Plan.


71 While it might be said that Multidev, supra, supports the proposition that a Plan will not be
ratified if a class of creditors opposes, the decision is also consistent with the carving out of that
portion of the Plan which concerns the objecting creditor and the sanctioning of the balance of the
Plan, where there was no prejudice to the objecting creditor in doing so. To my mind, such an
approach is analogous to that found in the Final Plan of the O & Y applicants which I am being
asked to sanction.


72 I think it relatively clear that a court would not sanction a plan if the effect of doing so were to
impose it upon a class, or classes, of creditors who rejected it and to bind them by it. Such a
sanction would be tantamount to the kind of unfair confiscation which the authorities unanimously
indicate is not the purpose of the legislation. That, however, is not what is proposed here.


73 By the terms of the Final Plan itself, the claims of creditors who reject the Plan are to be
treated as "unaffected claims" not bound by its provisions. In addition, secured creditors are entitled
to exercise their realization rights either immediately upon the "consummation date" (March 15,
1993) or thereafter, on notice. In short, even if they approve the Plan, secured creditors have the
right to drop out at any time. Everyone participating in the negotiation of the Plan and voting on it,
knew of this feature. There is little difference, and little different effect on those approving the Plan,
it seems to me, if certain of the secured creditors drop out in advance by simply refusing to approve
the Plan in the first place. Moreover, there is no prejudice to the eight classes of creditors which
have not approved the Plan, because nothing is being imposed upon them which they have not
accepted and none of their rights is being "confiscated".
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74 From this perspective it could be said that the parties are merely being held to -- or allowed to
follow -- their contractual arrangement. There is, indeed, authority to suggest that a plan of
compromise or arrangement is simply a contract between the debtor and its creditors, sanctioned by
the court, and that the parties should be entitled to put anything into such a plan that could be
lawfully incorporated into any contract: see Re Canadian Vinyl Industries Inc. (1978), 29 C.B.R.
(N.S.) 12 (Que. S.C.), at p. 18; Houlden & Morawetz, Bankruptcy Law of Canada, vol. 1 (Toronto:
Carswell, 1984), pp. E-6 and E-7.


75 In the end, the question of determining whether a plan may be sanctioned when there has not
been unanimity of approval amongst the classes of creditors becomes one of asking whether there is
any unfairness to the creditors who have not approved it, in doing so. Where, as here, the creditors
classes which have not voted to accept the Final Plan will not be bound by the Plan as sanctioned,
and are free to exercise their full rights as secured creditors against the security they hold, there is
nothing unfair in sanctioning the Final Plan without unanimity, in my view.


76 I am prepared to do so.


77 A draft order, revised as of late this morning, has been presented for approval. It is correct to
assume, I have no hesitation in thinking, that each and every paragraph and subparagraph, and each
and every word, comma, semicolon, and capital letter has been vigilantly examined by the creditors
and a battalion of advisers. I have been told by virtually every counsel who rose to make
submissions, that the draft as it exists represents a very "fragile consensus", and I have no doubt that
such is the case. Its wording, however, has not received the blessing of three of the classes of
project lenders who voted against the Final Plan -- the First Canadian Place, Fifth Avenue Place and
L'Esplanade Laurier Bondholders.


78 Their counsel, Mr. Barrack, has put forward their serious concerns in the strong and skilful
manner to which we have become accustomed in these proceedings. His submission, put too briefly
to give it the justice it deserves, is that the Plan does not and cannot bind those classes of creditors
who have voted "no", and that the language of the sanctioning order should state this clearly and in
a positive way. Paragraph 9 of his factum states the argument succinctly. It says:


9. It is submitted that if the Court chooses to sanction the Plan currently before
it, it is incumbent on the Court to make clear in its Order that the Plan and the
other provisions of the proposed Sanction Order apply to and are binding upon
only the company, its creditors in respect of claims in classes which have
approved the Plan, and trustees for such creditors.


79 The basis for the concern of these "no" creditors is set out in the next paragraph of the factum,
which states:


10. This clarification in the proposed Sanction Order is required not only to
ensure that the Order is only binding on the parties to the compromises but also
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to clarify that if a creditor has multiple claims against the company and only
some fall within approved classes, then the Sanction Order only affects those
claims and is not binding upon and has no effect upon the balance of that
creditor's claims or rights.


80 The provision in the proposed draft order which is the most contentious is para. 4 thereof,
which states:


4. THIS COURT ORDERS that subject to paragraph 5 hereof the Plan be and
is hereby sanctioned and approved and will be binding on and will enure to the
benefit of the Applicants and the Creditors holding Claims in Classes referred to
in paragraph 2 of this Order in their capacities as such Creditors.


81 Mr. Barrack seeks to have a single, but much debated word -- "only" -- inserted in the second
line of that paragraph after the word "will", so that it would read "and will only be binding on . . .
the Applicants and the Creditors holding Claims in Classes [which have approved the Plan]". On
this simple, single word, apparently, the razor-thin nature of the fragile consensus amongst the
remaining creditors will shatter.


82 In the alternative, Mr. Barrack asks that para. 4 of the draft be amended and an additional
paragraph added as follows:


35. It is submitted that to reflect properly the Court's jurisdiction, paragraph 4
of the proposed Sanction Order should be amended to state:


4. This Court Orders that the Plan be and is hereby sanctioned and approved
and is binding only upon the Applicants listed in Schedule A to this Order,
creditors in respect of the claims in those classes listed in paragraph 2
hereof, and any trustee for any such class of creditors.


36. It is also submitted that any additional paragraph should be added if any
provisions of the proposed Sanction Order are granted beyond paragraph 4
thereof as follows:


This Court Orders that, except for claims falling within classes listed in
paragraph 2 hereof, no claims or rights of any sort of any person shall be
adversely affected in any way by the provisions of the Plan, this Order or any
other Order previously made in these proceedings.


83 These suggestions are vigorously opposed by the applicants and most of the other creditors.
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Acknowledging that the Final Plan does not bind those creditors who did not accept it, they submit
that no change in the wording of the proposed order is necessary in order to provide those creditors
with the protection to which they say they are entitled. In any event, they argue, such disputes,
should they arise, relate to the interpretation of the Plan, not to its sanctioning, and should only be
dealt with in the context in which they subsequently arise if arise they do.


84 The difficulty is that there may or may not be a difference between the order "binding"
creditors and "affecting" creditors. The Final Plan is one that has specific features for specific
classes of creditors, and as well some common or generic features which cut across classes. This is
the inevitable result of a Plan which is negotiated in the crucible of such an immense corporate
restructuring. It may be, or it may not be, that the objecting project lenders who voted "no" find
themselves "affected" or touched in some fashion, at some future time by some aspect of the Plan.
With a reorganization and corporate restructuring of this dimension it may simply not be realistic to
expect that the world of the secured creditor, which became not-so-perfect with the onslaught of the
applicants' financial difficulties, and even less so with the commencement of the CCAA
proceedings, will ever be perfect again.


85 I do, however, agree with the thrust of Mr. Barrack's submissions that the sanction order and
the Plan can be binding only upon the applicants and the creditors of the applicants in respect of
claims in classes which have approved the Plan, and trustees for such creditors. That is, in effect,
what the Final Plan itself provides for when, in s. 6.2 (c), it stipulates that, where classes of creditors
do not agree to the Plan,


(i) the applicants shall treat such class of claims to be an unaffected class of
claims; and,


(ii) the applicants shall apply to the court "for a Sanction Order which
sanctions the Plan only insofar as it affects the Classes which have agreed
to the Plan".


86 The Final Plan before me is therefore sanctioned on that basis. I do not propose to make any
additional changes to the draft order as presently presented. In the end, I accept the position, so
aptly put by Ms. Caron, that the price of an overabundance of caution in changing the wording may
be to destroy the intricate balance amongst the creditors which is presently in place.


87 In terms of the court's jurisdiction, s. 6 directs me to sanction the order, if the circumstances
are appropriate, and enacts that, once I have done so, the order "is binding . . . on all the creditors or
the class of creditors, as the case may be, and on any trustee for any such class of creditors . . . and
on the company". As I see it, that is exactly what the draft order presented to me does.


88 Accordingly, an order will go in terms of the draft order marked "revised Feb. 5, 1993", with
the agreed amendments noted thereon, and on which I have placed my fiat.


89 These reasons were delivered orally at the conclusion of the sanctioning hearing which took
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place on February 1 and February 5, 1993. They are released in written form today.


Counsel:


COUNSEL FOR SANCTIONING HEARING ORDER SCHEDULE "A"


[para90] David A. Brown, Q.C., Yoine Goldstein, Q.C., Stephen Sharpe and Mark E. Meland, for
Olympia & York.


[para91] Ronald N. Robertson, Q.C., for Hong Kong & Shanghai Banking Corp.


[para92] David E. Baird, Q.C., and Patricia Jackson, for Bank of Nova Scotia.


[para93] Michael Barrack and S. Richard Orzy, for First Canadian Place Bondholders, Fifth Avenue
Place Bondholders and L'Esplanade Laurier Bondholders.


[para94] William G. Horton, for Royal Bank of Canada.


[para95] Peter Howard and J. Superina, for Citibank Canada.


[para96] Frank J.C. Nebould, Q.C., for Unsecured/Under Secured Creditors Committee.


[para97] John W. Brown, Q.C., and J.J. Lucki, for Canadian Imperial Bank of Commerce.


[para98] Harry Fogul and Harold S. Springer, for The Exchange Tower Bondholders


[para99] Allan Sternberg and Lawrence Geringer, for O & Y Eurocreditco Debenture Holders.


[para100] Arthur O. Jacques and Paul M. Kennedy, for Bank of Nova Scotia, Agent for Scotia Plaza
Lenders.


[para101] Lyndon Barnes and J.E. Fordyce, for Crédit Lyonnais, Cr edit Lyonnais Canada.


J. Carfagnini, for National Bank of Canada.


J.L. McDougall, Q.C., for Bank of Montreal.


[para102] Carol V. E. Hitchman, for Bank of Montreal (Phase I First Canadian Place).


[para103] James A. Grout, for Credit Suisse.


[para104] Robert I. Thornton, for I.B.J. Market Security Lenders.


C. Carron, for European Investment Bank.


[para105] W.J. Burden, for some debtholders of O & Y Commercial Paper II Inc.
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G.D. Capern, for Robert Campeau.


[para106] Robert S. Harrison and A.T. Little, for Royal Trust Co. as trustee.


Order accordingly.
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Re


Dairy Corporation of Canada Limited


[1934] O.R. 436


ONTARIO
IN CHAMBERS


MIDDLETON, J.A.


MAY 29, 1934


Companies - Compromise or arrangement between a company and its shareholders - Application to
Judge for sanction of arrangement pursuant to sec. 64a of The Companies Act, R.S.O. 1927, ch. 218
as enacted by 1928, 18 Geo. V, ch. 32, sec. 7, and as amended by 1931, 21 Geo. V, ch. 46, sec. 8 -
Duty of Judge on such an application - Whether statutory conditions complied with - Whether
scheme fair and reasonable - Objections to scheme by holders of preferred shares.


On a motion by a limited company under sec. 64a of The Companies Act, R.S.O. 1927, ch. 218, as
enacted by 1928, 18 Geo. V, ch. 32, sec. 7, and as amended by 1931, 21 Geo. V, ch. 46, sec. 8, for
the approval by the Court of a compromise or arrangement between the company and its
shareholders, it is the duty of the Judge who hears the motion (1) to ascertain if all statutory
requirements which are in the nature of conditions precedent have been strictly complied with, (2)
to determine whether anything has been done or purported to have been done which is not
authorized by the Act and, (3) to criticize the scheme and decide whether it is in truth fair and
reasonable. Hence on such a motion, which was opposed by a number of holders of preferred shares
in the limited company, it was held that under all the circumstances the scheme of arrangement was
not fair and reasonable and should not receive judicial sanction.


A motion by Dairy Corporation of Canada Ltd., under sec. 64a of The Companies Act, R.S.O. 1927,
ch. 218, as enacted by 1928, 18 Geo. V, ch. 32, sec. 7, and as amended by 1931, 21 Geo. V, ch. 46,
sec. 8, for the approval of the Court of the following scheme of arrangement between the
corporation and its shareholders:


"Scheme of arrangement between Dairy Corporation of Canada, Limited, and its shareholders under
sec. 64a of The Companies Act, being ch. 218 of the Revised Statutes of Ontario, 1927, and
amending Acts.
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"1. That the capital of the Company be reduced by cancelling 14,542 unissued Preference Shares of
the par value of $100.00 each, 122,550 unissued Class "A" Common Shares without nominal or par
value, 13,700 unissued Class "B" Common Shares without nominal or par value.


"2. That the 15,458 outstanding Preference Shares be converted into 46,374 fully paid new Class
"A" Common Shares without nominal or par value, and that all arrears of dividends on said 15,458
Preference Shares and all rights, if any, to receive dividends thereon, and all other preferences and
priorities attaching thereto, be cancelled.


"3. That the 27,450 outstanding Class "A" Common Shares without nominal or par value be
consolidated into 5,490 fully paid new Class "A" Common Shares without nominal or par value.


"4. That the 36,300 outstanding Class "B" Common Shares without nominal or par value be
consolidated and converted into 1,452 fully paid new Class "A" Common Shares without nominal
or par value.


"5. That the capital of the Company be increased by the creation of an additional 21,684 new Class
"A" Common Shares without nominal or par value and by an additional 75,000 new Class "B"
Common Shares without nominal or par value, thereby making the total authorized share capital of
the Company 75,000 Class "A" Common Shares without nominal or par value and 75,000 Class "B"
Common Shares without nominal or par value.


"6. That the new Class "A" Common Shares without nominal or par value and the new Class "B"
Common Shares without nominal or par value shall be equal in all respects except that the new
Class "A" Common Shares shall have no right to vote or attend at or receive notice of any meeting
of shareholders of the Company unless in any case otherwise specially required or provided by The
Companies Act or any amendment thereof.


"7. That 31,800 new Class "B" Common Shares without nominal or par value be allotted and issued
as fully paid and non-assessable to the holders of the Company's existing debentures presently
outstanding in the principal amount of $795,000 in the proportion of four new Class "B" Common
Shares for each $100.00 principal amount of such existing debentures held, and that the distribution
of share certificates and/or fractional share certificates representing said new shares be made to
bondholders through and upon the direction of the London and Western Trusts Company, Limited,
Trustee.


"8. That the consideration for the issue and allotment of the said 53,316 new Class "A" Common
Shares and the said 31,800 new Class "B" Common Shares be fixed at the sum of $434,027.24 and
that of the said consideration the sum of $385,116.00 shall be capital and the sum of $48,911.24
shall be set aside as a distributable surplus and accordingly that the capital of the Company with
which it shall carry on business shall not be less than the said sum of $385,116.00.


"9. That the remaining unissued Class "A" Common Shares without nominal or par value and Class
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"B" Common Shares without nominal or par value may be issued by the Directors from time to time
for such consideration as they may determine, not exceeding in the aggregate the sum of
$100,000.00 provided that the aggregate of such consideration may be increased by resolution of
Directors subject to the approval of the Provincial Secretary upon payment of the requisite fee.


"10. That in order to give effect to the consolidation, conversion and/or issue of shares above
mentioned and authorized, the Company do enter on its shareholders' register the persons
respectively entitled to hold and/or receive shares hereunder, as the owners of the shares to which
they are entitled, such entries to be for an integral number of shares in each instance, and that the
Company be entitled to issue certificates in form approved by its Directors for fractions of a share,
and that the Company be authorized to purchase at such price as its Directors may fix from time to
time fractional interests in shares represented by fractional share certificates and to cancel such
fractional interests in shares and reduce its capital accordingly.


"11. That the Company may by resolution of its Directors assent to any alteration or modification of
this Scheme of Arrangement which a Judge of the Supreme Court of the Province of Ontario or the
shareholders of the Company at meetings called to consider the same or the Provincial Secretary of
Ontario may approve, and in any such event that this Scheme of Arrangement be altered
accordingly.


"12. That the provisions of the Letters Patent incorporating the Company be varied and amended to
give effect to the terms and provisions of this Scheme of Arrangement."


May 25th, 1934. The motion was heard by MIDDLETON, J.A., in Chambers at Toronto.


H.E. Manning, for Dairy Corporation of Canada, Ltd.


John Jennings, K.C., for Canada Dairies Ltd. (old company).


N. Sommerville, K.C., for Canada Dairies Ltd. (new company).


M.P. Hyndman, for Bryson et al.


J.W. Pickup, K.C., for the Bank of Toronto.


May 29th, 1934. MIDDLETON, J.A.: A motion under sec. 64a of The Companies Act, R.S.O.
1927, ch. 218, as enacted by 1928, 18 Geo. V., ch. 32, sec. 7, and as amended by 1931, 21 Geo. V.,
ch. 46, sec. 8, for the approval of a compromise or arrangement between the company and its
shareholders.
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The Honourable Mr. Justice Kingstone directed the holding of a special meeting of the company
for the purpose of considering the scheme propounded pursuant to this section. The meeting was
duly convened on the 27th of March, 1934, and after a preliminary explanation by the chairman,
was adjourned until the 12th of April, 1934.


On the 12th of April, 1934, the adjourned meeting was held and a scheme of arrangement, as
amended at that meeting, was declared to be carried by the requisite statutory majority and this
motion is now made pursuant to a notice given by direction of Mr. Justice Kingstone for the
purpose of submitting the scheme for the sanction of the Court. If sanctioned, then an application
may be made for supplementary letters patent.


The application is opposed by certain preference shareholders upon numerous grounds.


Upon this motion I think it is incumbent upon the Judge to ascertain if all statutory requirements
which are in the nature of conditions precedent have been strictly complied with and I think the
Judge also is called upon to determine whether anything has been done or purported to have been
done which is not authorized by this Statute. Beyond this there is, I think, the duty imposed upon
the Court to criticize the scheme and ascertain whether it is in truth fair and reasonable.


Under the first of these three heads it is necessary to ascertain if the arrangement was carried by
the vote of "shareholders of each class holding three-fourths of the shares of each class
represented." That is, of those "present in person or by proxy at the meeting." The effect of this
statutory provision is to require an affirmative vote of the required proportion of each class. Those
who do not vote, in effect vote against the resolution. Here the only contest is with reference to the
preferred shares and I shall ignore the others, taking it for granted that the common stock, classes
"A" and "B", had far more than the statutory majority.


Mr. Calvin, a careful solicitor, deposed to the facts. The scrutineers appointed at the meeting
reported to the meeting that there were present "preferred shares 13,753", that is, at the meeting of
the 12th of April, 1934, and also that there were present at the opening of the meeting on the 27th of
March, 1934, "preferred shares 11,965." On the poll being taken there were reported:


Preferred shares for the motion........... 9,948
Preferred shares against the motion....... 3,127


------
13,075


So that there was a discrepancy of 678 which can only be accounted for by supposing that this
number of shares were not voted. If there were 13,753 shares present at the meeting, it required
10,314 to constitute a three-fourths' majority to carry the resolution instead of 9,948, the recorded
vote. If the recorded vote alone is looked at, 9,805 is required and the motion was carried. No


Page 4







criticism of Mr. Calvin's affidavit was attempted but it was argued that the recorded vote as reported
by the scrutineers could alone be looked at.


A report of the scrutineers is filed which gives the following figures:


Total number of preference shares represented by
shareholders present in person or by proxy at this
meeting................................. 13,256
Three-fourths of this would be.......... 9,942


In addition to this there is filed a report of the scrutineers showing that there were present at the
meeting on March 27th, before adjournment, 12,039 preference shares. Upon these figures, if driven
to decide upon these figures alone, I would be inclined to decide that it had not been shown that the
resolution was passed by the required statutory majority.


Then, dealing with the second matter to be considered, I think the order directing the calling of
the meeting contained such provisions as to render it invalid. The notice of the meeting prescribed
by the order contained the following provisions: "Shareholders may vote in person or by proxy. A
form is enclosed herewith. If unable to be present at the meeting in person, shareholders are
requested to sign and return their proxies without delay to the secretary of the company. Proxies
must reach the secretary of the company as its office, 80 King Street West, in the City of Toronto up
to 2 p.m. of the day of the meeting or thereafter at the place of the meeting, not later than the hour
fixed for the meeting." When the adjourned meeting was held, additional proxies had been obtained
by those favouring the scheme and the chairman of the meeting ruled that all such proxies should be
received and might be voted. This was against the protest of those who were opposed to the scheme
and who thought that the voting list had been closed at the opening of the meeting and, therefore,
was confined to the proxies then recorded. Had this been so, the vote in favour of the scheme would
have been materially reduced and it would not have had the statutory majority. I think the validity
of the whole proceedings was vitiated by this unwarrantable notice. I find nothing in the Statute
which authorizes a Judge to prescribe anything with reference to proxies.


I would also draw attention to the form of proxy which was prescribed to be used. The printed
names of three directors, who were promoters of the scheme, were filled in and accompanied by
marginal note: "If you desire to nominate any other person your proxy strike out the printed name
and fill in the name of your nominee." I think this is vicious and may have influenced the result.


The third and most important question remains to be considered. I am of opinion that the scheme
itself is not a fair or reasonable scheme. The effect of the scheme is, among other things, to debase
and degrade the preference stock and to reduce it to the rank of common stock. It is true that under
the scheme of arrangement each holder of preference stock will receive an increased number of
shares and each holder of common stock will receive a reduced number of shares; but the effect of
what is done is to admit the common stockholders to participate on a plane of equality with
preference stockholders. Before any scheme such as this could receive the judicial sanction, it must
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be made very plainly to appear that there was practical unanimity.


There are two other matters that I think go to show that the scheme ought not to receive judicial
approval. Canada Dairies Ltd. is said to be a subsidiary company. What is precisely meant by this I
do not know, but it certainly implies that the policy and management of the subsidiary company is
subordinate to and under the control of the management of the parent company. This subsidiary
company holds some 2,000 shares in the parent company. These shares were voted by the directors
of the subsidiary company, or a majority of them, and controlled the situation. Manifestly this is
against the policy of the Act which requires the vote of three-fourths of the individual shares held
by the classes affected.


Finally, there is an agreement concerning a large block of the preferred stock, which was subject
to the terms of the contract, to be sold at a named price. This scheme so modifies the nature of this
stock that it would be open to the contention that the contract had been frustrated by reason of the
changed nature of the subject matter. Mr. Sommerville, for the Canada Dairies, Ltd. was willing to
have a term inserted in the order preventing any contention being set up with relation to this but I
am doubtful as to the efficacy of any such term.


On the whole case I am, for these reasons, of opinion that the scheme should not receive the
sanction of the Court and I refuse its approval. The costs of the application of all parties concerned
may well be paid by the company.


Motion dismissed with costs.
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CANADA 
PROVINCE DE QUÉBEC 
DISTRICT DE QUÉBEC 
 


Nº : 200-06-000069-065 
 
DATE : 16 octobre 2008 
______________________________________________________________________
 
SOUS LA PRÉSIDENCE DE : L’HONORABLE DOMINIQUE BÉLANGER, j.c.s. 
______________________________________________________________________
 
 
ANNE JOHNSON 
 


Requérante  
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BAYER INC. 
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BAYER CORPORATION 
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BAYER MATERIAL SCIENCE LLC 
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BASF AG 
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BASF CORPORATION 
 
Et 
 
BASF CANADA 
 
Et 
 
DOW CHEMICAL COMPANY 
 
Et 
 
DOW CHEMICAL CANADA INC. 
 
Et 
 
HUNTSMAN INTERNATIONAL LLC 
 
Et 
 
LYONDELL CHEMICAL COMPANY 
 


Intimées 
 
______________________________________________________________________


 
JUGEMENT SUR REQUÊTE POUR OBTENIR 


L'AUTORISATION D'EXERCER UN RECOURS COLLECTIF 
POUR FINS DE RÈGLEMENT SEULEMENT ET AVEC CERTAINES 


INTIMÉES SEULEMENT ET POUR OBTENIR L'APPROBATION D'UNE 
TRANSACTION ET L'OBTENTION DU STATUT DE REPRÉSENTANTE DES 


MEMBRES DU GROUPE DU QUÉBEC POUR LA REQUÉRANTE 
ANNE JOHNSON (article 1025 C.p.c.) 


______________________________________________________________________
 
[1]  Le présent litige soulève la question de l'introduction en droit québécois du « bar 
order » tel qu'on le connaît dans les juridictions ontarienne et américaine. 
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[2]  Une entente est intervenue entre la requérante et les intimées Bayer dans le 
cadre de l'exercice du présent recours collectif et d’un recours collectif similaire intenté 
en Ontario. 
[3]  La requérante et Bayer demandent donc au Tribunal d'approuver la transaction 
intervenue entre elles et demandent au Tribunal d'émettre un « bar order » envers les 
autres intimées. Or, toutes les autres intimées s'objectent, car disent-elles, cette 
ordonnance enfreint leurs droits. 
[4]  Cette ordonnance, que l'on pourrait appeler en français « ordonnance 
d’interdiction de poursuivre » ou encore « ordonnance d’interdiction », vise à favoriser 
les règlements en interdisant aux codéfendeurs solidaires d'appeler en garantie les 
défendeurs qui eux, ont convenu d'un règlement. 
[5]  Le Tribunal doit approuver l’entente telle que soumise dans son entièreté ou 
refuser de l’approuver. Il ne saurait être question pour le Tribunal de modifier l’entente 
intervenue.  
[6]  Si le Tribunal refuse d’approuver l’entente telle que proposée, il peut poser 
certaines questions ou apporter certaines suggestions concernant ce qui pourrait être 
une entente acceptable à son point de vue. D’autres auditions peuvent être tenues. 
Cadre de la demande d'autorisation 
[7]  À l'origine, la requérante demandait l'autorisation d'exercer un recours collectif 
contre toutes les intimées pour le compte des personnes faisant partie du groupe décrit 
comme suit : 


« tous les résidants du Québec qui ont acheté, utilisé ou reçu du Polyol de 
Polyether et/ou des produits dérivés du Polyol de Polyether ou qui ont acheté 
des produits contenant du Polyol de Polyether (ci-après le «Polyol de Polyether») 
et ce entre le 1er janvier 1999 et le 31 décembre 2005 » 


[8]  La demande d'autorisation soulève que les intimées ont conclu entre elles des 
ententes illégales et secrètes pour faire collusion et ainsi fixer, augmenter, maintenir ou 
stabiliser le prix du Polyol de Polyether. 
[9]  La Loi sur la concurrence1 prévoit que toute personne qui a subi une perte ou 
des dommages, par la suite d'un comportement allant à l'encontre de certaines 
dispositions de la loi, peut réclamer et recouvrer de la personne qui a eu un tel 
comportement, des dommages. 
 
Entente intervenue 
[10] Une entente nationale, visant donc les deux recours collectifs, est intervenue le 6 
juin 2007 avec les intimées Bayer. Cette entente, régie par les lois ontariennes, sauf à 
l'égard des questions relatives à sa mise en œuvre et à son exécution, vise 
l'indemnisation de toute personne, au Canada, qui a acquis les produits en question.  
                                            
1  Loi sur la concurrence, L.R.C., 1985, c. C-34, art. 36 
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[11] Les grandes lignes de l'entente peuvent se résumer ainsi : 


a) Les intimées Bayer verseront aux acheteurs canadiens une somme de 2,5 
millions de dollars; 
b) Ce montant constitue 1 % des ventes des produits contenant du Polyol de 
Polyether effectuées par les intimées Bayer, soit 250 000 000 $ durant la période 
visée par le règlement, soit du 1er janvier 2002 au 31 décembre 2003; 
c) Le règlement pourrait être annulé si le prix total des achats effectués par 
les personnes ayant décidé de s'exclure est supérieur à 75 000 000 $; 
d) Les intimées Bayer s'engagent à coopérer avec la requérante dans 
l'exercice de l’obtention de l’autorisation et du recours collectif envers les autres 
intimées. 


[12] Le 30 novembre 2007, madame la juge Helen A. Rady de la Cour supérieure de 
l'Ontario rendait un premier jugement disposant de l'objection des intimés n'ayant pas 
conclu de règlement, quant à l'émission d'un « bar order »2. 
[13] Madame la juge Rady s'est dite disposée à émettre un « bar order », mais a 
toutefois requis des modifications à l'ordonnance de type procédural, soit celle 
permettant aux autres intimées de requérir la permission d'interroger et d'obtenir 
certains documents de la part des intimées Bayer. Elle se disait également d'avis que 
l'action contre les intimées Bayer ne devait pas être rejetée, mais plutôt suspendue. 
[14] Le 11 mars 2008, une transaction intervenue entre les requérantes et les 
intimées Bayer a été approuvée par madame la juge Rady. Par ce jugement, cette 
dernière a autorisé l'exercice du recours collectif aux fins de règlement seulement. Le 
recours ontarien touche toutes les personnes au Canada qui ont acheté du Polyol de 
Polyether, à l’exception de celles comprises dans le recours québécois et des 
personnes qui se sont exclues. 
[15] Il est utile de souligner que cette entente fait suite à une entente intervenue aux 
États-Unis relativement au même objet. 
 
Les ordonnances demandées 
[16] La requérante et Bayer demandent, tant dans l’entente que dans un projet de 
jugement soumis au Tribunal, à ce que les ordonnances suivantes soient émises par le 
Tribunal : 


« [24] ORDONNE que toutes les demandes visant une contribution ou un 
dédommagement, ou tout autre réclamation additionnelle, que celles-ci aient 
été ou non exercés ou qu'elles aient été exercées à titre de représentant, y 
compris les intérêts, les taxes et les frais, en rapport avec les Réclamations 
quittancées, qui ont été ou auraient pu être formulées par une Intimée non 
partie à la Transaction Bayer contre une partie quittancée ou toute autre 


                                            
2  Court file no : 50305CP (onglet 12 du plan de plaidoirie de la requérante) 
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personne ou partie, ou par une Partie quittancée contre une Intimée non partie à 
la Transaction Bayer, sont forcloses, prohibées, et assujetties aux conditions 
de ce jugement (sauf si telle demande vise la réclamation d'une personne qui 
s'est validement exclue du Groupe visé par la Transaction Bayer). 


[25] ORDONNE qu'advenant que les tribunaux décident ultimement qu'il existe 
un droit à une contribution ou à un dédommagement entre les Intimées, la 
Requérante et les Membres du groupe visé par le règlement limiteront leurs 
demandes conjointes et solidaires contre les Intimées non parties à la 
Transaction Bayer, de manière à ce que la Requérante et les Membres du 
groupe visé par le règlement n'auront le droit de réclamer et d'obtenir, 
conjointement et solidairement, des Intimées non parties à la Transaction Bayer, 
que les dommages (y compris les dommages punitifs) attribuables aux ventes ou 
aux agissements des Intimées non parties à la Transaction Bayer ou découlant 
de telles ventes ou de tels agissements. 


[26] ORDONNE qu'une Intimée non partie à la Transaction Bayer puisse, par 
requête présentée à cette Cour accompagnée d'un avis d'au moins dix jours aux 
procureurs des Intimées parties à la Transaction Bayer étaient toujours parties 
au présent recours, obtenir : 


(a) La communication de documents et un affidavit de documents de 
chaque Intimée partie à la Transaction Bayer, conformément au Code de 
procédure civile; 


(b) Le témoignage verbal d'un représentant de chaque Intimée partie  à 
la Transaction Bayer, au moyen d'un interrogatoire préalable dont la 
transcription pourra être lue et déposée en preuve au procès;  


(c) La permission de signifier à chaque Intimée partie à la Transaction 
Bayer une demande d'admissions relativement à des questions de faits; 


(d) La comparution d'un représentant de chaque Intimée partie à la 
Transaction Bayer, à titre de témoin au procès, sous réserve du droit des 
procureurs de chaque Intimée non partie à la Transaction Bayer de 
contre-interroger tels témoins. Les Intimées parties à la Transaction 
Bayer conservent tous leurs droits de contester la requête pour obtenir la 
présence de représentants afin de témoigner au procès, y compris le 
droit de faire des représentations sur la requête soumise au tribunal par 
les Intimées non parties à la Transaction Bayer en vertu de laquelle ces 
dernières demandent l'émission d'une ordonnance enjoignant aux 
Intimées parties à la Transaction Bayer de produire des représentants 
afin d'obtenir leurs témoignages au procès. 


[27] ORDONNE que les Intimées parties à la Transaction Bayer puissent, en 
donnant avis à la Requérante et aux Intimées non parties à la Transaction Bayer, 
présenter une requête pour l'émission d'une ordonnance à l'effet que tout 
document produit ou tout renseignement fourni par les Intimées parties à la 
Transaction Bayer aux Intimées non parties à la Transaction Bayer est 
confidentiel et leur appartient, et qu'il ne pourra être utilisé autrement que pour 
les fins de la présente Instance. 
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[28] ORDONNE qu'aucun interrogatoire préalable ne puisse être exigé des 
Intimées parties à la Transaction Bayer, avant que le recours collectif n'ait été 
autorisé, et que tous les recours en appel aient été épuisés, ou que les délais 
d'appel soient écoulés sans qu'un appel ait été logé. » 


(les reliefs sont de la soussignée) 


Contestation des autres intimées 
[17] Les intimées non parties à la transaction s'opposent à ce que le Tribunal 
approuve la transaction et émette les ordonnances demandées, dont l’ordonnance 
d’interdiction de poursuivre. 
[18] Elles soumettent que le Code de procédure civile ne donne pas le pouvoir au 
Tribunal de prononcer de telles ordonnances et que l'article 758 C.p.c. interdirait 
spécifiquement que le Tribunal prononce une ordonnance leur interdisant de poursuivre 
Bayer. 
[19] Selon la requérante, le « bar order » a pour effet de la limiter, elle, dans sa 
réclamation contre les autres intimées aux seuls dommages attribuables à la conduite 
de ces dernières. La requérante accepte de ne plus exposer ces intimées, sur une base 
solidaire, à la part des dommages qui pouvaient être attribuables aux intimées Bayer. 
[20] Selon elle, cela ne cause aucun préjudice aux autres intimées. Il n'y a qu'elle-
même qui est contrainte à abandonner la solidarité. Non seulement les autres intimées 
ne souffriraient aucun préjudice, mais elles recevraient, elles aussi, une forme de 
considération, laquelle est la renonciation de la requérante à réclamer la part de 
responsabilité de l'intimée Bayer. 
[21] Quant aux intimées Bayer, elles sont d'avis qu'elles doivent être mises à l'abri de 
toute autre procédure en rapport avec les faits du présent dossier, sans quoi, le 
règlement ne tient pas. 
[22] Il faut souligner que cette façon de voir a été adoptée par ma collègue, madame 
la juge Rita Bédard, j.c.s., laquelle a émis l’ordonnance requise dans un jugement rendu 
en 20033. 


« [18] Quant à l'ordonnance d'interdiction, il faut en reconnaître le bien-fondé. 
Cette ordonnance a fait l'objet d'une analyse détaillée du juge Nordheimer, ce qui 
a permis d'en arriver à un texte définitif plus précis, établissant notamment que 
l'ordonnance se limite aux réclamations qui ont été ou qui auraient pu être 
incluses dans le recours collectif et qu'elle ne s'applique pas aux personnes qui 
se sont retirées du recours collectif. Mais d'avantage, l'ordonnance d'interdiction 
est au bénéfice des intimées Shell et Celanese en ce qu'il y est expressément 
prévu que: 


les demandeurs ne feront pas de réclamations solidaires contre les 
défendeurs n'acceptant pas le règlement et limiteront leurs 
réclamations à des réclamations conjointes contre chaque 


                                            
3  Couture et al. c. Shell Oil Company et al., C.S. Québec, no 200-06-000001-983, 27 mars 2003, 


j. Bédard 
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défendeur n'acceptant pas le règlement, de telle sorte que les 
demandeurs n'auront le droit de recevoir que les dommages 
prouvés avoir été causés uniquement par chacun des défendeurs 
n'acceptant pas le règlement.  


[19]  De l'avis de la soussignée, la limite ainsi imposée dans cette 
ordonnance contraint les demandeurs et non les intimées Shell et 
Celanese. L'ordonnance, telle que proposée, clarifie la situation pour 
chacune des intimées. Du Pont est protégée de tout recours à la suite du 
règlement proposé et les requérants renoncent à la solidarité quant aux 
autres intimées. » 


Dans les autres juridictions  
[23] Notons que le « bar order » est accepté dans certaines juridictions aux États-
Unis, tel qu'il apparaît d'un jugement de la United States Court of Appeals for the Ninth 
Circuit4.  
[24] Toutefois, on s'aperçoit à la lecture du jugement que le droit n'apportait pas de 
solution claire à la question de la contribution entre les codéfendeurs solidaires dans le 
cas où il y avait règlement avec l'un d'eux seulement. D'ailleurs, il invite le législateur à 
résoudre cette difficulté. Dans cette affaire, le « bar order » a été émis. 
[25] Le « bar order » a également été accepté en Ontario comme en fait état le juge 
Winkler dans l'affaire Chevron Cheminal Company5 : 


« [40]  I do, however, find that the underlying principles on which "bar orders" are 
granted in the American cases have some application to these proceedings. 
Moreover, the Class Proceedings Act provides a specific mechanism through 
which these objectives can be achieved in class proceedings in Ontario. Under s. 
13 a court may "stay any proceeding related to the class proceeding before it,on 
such terms as it considers appropriate". This broad discretion is buttressed by s. 
12 which permits the court, on a motion by a party or class member, to make 
such orders as are necessary to ensure the fair and expeditious determination of 
the class proceeding. 


[41]  By including ss. 12 and 13 in the Act, the legislature has given the court a 
flexible tool for adapting procedures on a case specific basis. As stated in the 
Report of the Attorney General's Advisory Committee on Class Action Reform at 
p. 37 : 


[These sections describe] the general power of the Court to control 
its own process and to develop procedures as needed from case to 
case.  


(Emphasis added) » 


                                            
4  Franklin c. Kaypro et al., United States Court of Appeals for the Ninth Circuit, nos 88-5931 et 88-


5934, 7 février 1989, p. 6 
5  Ontario New Home Warranty Program et al c. Chevron Chemical Company et al, [1999] O.J. No. 


2245 
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[26] Dans cette affaire, les intimés ontariens s'opposaient également à l'émission des 
ordonnances, à la fois pour des motifs de droit substantif et des motifs procéduraux. Le 
juge Winkler a émis l'ordonnance en constatant qu'en vertu du Negligence Act ontarien, 
les défendeurs n'avaient plus, de toute façon, aucun recours contre les défendeurs 
solidaires qui avaient réglé leur dossier. Constatant ce fait, il a émis les ordonnances, 
dont celle visant à pallier les inconvénients procéduraux que causait cette façon de 
faire. 
[27] On constate que les ordonnances de type procédural demandées ici s'inspirent 
du jugement du juge Winkler. 
ANALYSE  
[28] De façon générale, les Tribunaux doivent encourager les règlements à l’amiable. 
À cet égard, la soussignée est tout à fait d’accord avec les commentaires de son 
collègue Jean Lemelin, j.c.s., dans l’affaire Gagné6 : 


« [11] Le règlement amiable d’un litige sera toujours une initiative encouragée et 
soutenue par les tribunaux.  C’est la volonté des parties d’éviter les coûts et les 
délais d’un procès qui est mise en œuvre par le règlement.  De plus, le système 
judiciaire bénéficie de l’allègement des rôles que les règlements avant procès 
procurent.  Il est donc dans l’intérêt public que les tribunaux favorisent ces 
règlements. » 


[29] Tout comme le juge Robert R. Beezer7, la soussignée reconnaît la difficulté 
d’obtenir un règlement dans les cas de poursuites contre une multitude de défendeurs.  
[30] Le Tribunal reconnaît la valeur, pour les membres, d’un règlement avec l’un des 
présumés instigateurs d’un complot visant à déterminer les prix, surtout s’il offre sa 
collaboration, d’autant plus qu’aucune des intimées n’a été déclarée coupable 
d’accusations en vertu de la Loi sur la concurrence. 
[31] Ceci étant acquis, les tribunaux doivent toujours s’assurer que les règlements 
qu’on leur propose et pour lesquels leur approbation est requise soient conformes aux 
dispositions d’ordre public et aux lois applicables. Par ailleurs, si un règlement proposé 
touche les droits d’un tiers, celui-ci a le droit d’être entendu et de faire valoir son point 
de vue.  
[32] Au Québec, le système contradictoire en place fournit aux parties, par le biais du 
Code de procédure civile, les moyens de faire valoir leurs droits. Cet ensemble de 
dispositions législatives est complet. Si un moyen n’est pas prévu, le législateur a mis 
en place les articles 20 et 46 pour y pallier. 
[33] La célèbre affaire Lac d’amiante du Québec8 fait ressortir clairement que le droit 
fondamental en matière de procédure civile demeure celui édicté par l’Assemblée 
nationale : 


                                            
6  Gagné c. Primerica Financial Services Ltd, C.S. Québec, no 200-06-000008-006, 16 octobre 2001, 


j. Lemelin 
7  Voir note 4 
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« D ‘origines fort diverses, les règles de la procédure civile québécoise font partie 
d’un Code de procédure. À ce titre, elles s’inscrivent dans une tradition juridique 
différente de la common law. Le droit fondamental en matière de procédure civile 
demeure celui qu’édicte l’Assemblée nationale. Ses règles se retrouvent  dans 
un code rédigé en termes généraux. La création des règles de droit 
appartiennent ainsi principalement au législateur. »  


[34] Il est important de noter qu’au Québec, un recours collectif ne peut être exercé 
que si le Tribunal l’autorise. En soi, le recours collectif demeure un véhicule procédural 
dont l’emploi ne modifie ni ne crée des droits substantiels9. 
[35] J’ajouterais que ce véhicule procédural ne crée d’autres droits procéduraux que 
ceux mis en place par le législateur.  
[36] La requérante plaide que le pouvoir du Tribunal d’émettre les ordonnances 
demandées se retrouve aux articles 1025 et 1045 C.p.c. Le Tribunal est en désaccord 
avec cette proposition. 
[37] L’article 1045 C.p.c., bien qu’il contienne un pouvoir discrétionnaire, vise la 
bonne gestion d’une procédure en recours collectif, toujours dans le cadre prévu au 
Code de procédure civile. 
Quant à la forme 
[38] Notons d’abord que la forme employée aux paragraphes 24 à 28 du projet de 
jugement, soit l’utilisation de l’ordonnance pour disposer des questions soumises est 
peu commune en droit québécois.  
[39] Le vocabulaire utilisé, « ordonner qu’une réclamation soit forclose ou prohibée », 
ne fait pas partie du vocabulaire connu en procédure civile québécoise. 
[40] Au Québec, l’ordonnance est utilisée soit pour disposer de questions 
procédurales ou pour disposer de questions de fond. Dans ce dernier cas, l’ordonnance 
ou l'injonction est requise pour enjoindre à une personne de faire ou ne pas faire 
quelque chose. Du moins, c’est ce que prévoit l’article 751 du Code de procédure civile. 
[41] Aucune disposition du Code de procédure civile ne permet au Tribunal 
d’ordonner qu’une réclamation soit forclose ou prohibée ni d’ordonner qu’il existe un 
droit ou encore d’interdire à une personne d’en poursuivre une autre. 
[42] Car c’est bien de cela dont il s’agit. La demande d’ordonnance, si la soussignée 
en fait une lecture correcte, a une portée qui dépasse l’interdiction d’appeler en garantie 
dans le cadre du présent recours collectif. Ce que l’on demande au Tribunal c’est 
d’émettre une quittance complète en faveur de Bayer. 


                                                                                                                                             
8  2858-0702 Québec inc et al c. Lac d’amiante du Québec ltée et al [2001] 2 R.C.S. 743, p 24 
 Voir également l’opinion du juge Benoît Morin dans l’affaire Cerisière c. Proulx, 2005 QCCA 690, 


paragr. 54  
9  Bisaillon c. Université Concordia [2006] 1 R.C.S. 666, par. [17] (opinion du juge LeBel) 



deroses

Highlight



deroses

Highlight



deroses

Highlight



deroses

Highlight







200-06-000069-065  PAGE : 10 
 
[43] L’ordonnance vise en bout de piste à interdire toute demande, donc toute action. 
Sinon, pourquoi spécifier que sera permise la réclamation d’une personne qui s’est 
validement exclue? 
Utilité de l’ordonnance d’interdiction quant au fond 
[44] La requérante plaide que l’ordonnance d’interdiction demandée vise 
principalement à empêcher les intimées n’ayant pas conclu de règlement à appeler en 
garantie les intimés Bayer dans le cadre de l’exercice du présent recours collectif. 
[45] L'intimée Dow Chemical allègue qu'à la lumière du droit québécois, l'ordonnance 
demandée par la requérante est totalement inutile. 
[46] En bref, on interdirait aux autres intimés de poursuivre Bayer alors qu’en pratique 
la requérante n'est plus admise à réclamer de ces intimés la portion des intimées Bayer 
en lien avec les faits reprochés. Le règlement est opposable au codéfendeur en 
application du mécanisme de subrogation lié à la solidarité. 
[47] Il est d’abord utile de connaître l’effet, en droit québécois, d’un règlement 
intervenu entre l’un des débiteurs solidaires et un requérant, sur la réclamation que ce 
dernier peut faire valoir envers les autres débiteurs solidaires. 
[48] Dans l’état actuel du dossier, s’il est autorisé, le recours sera basé sur l’article 36 
de la Loi sur la concurrence10 :  


36. (1) Toute personne qui a subi une perte ou des dommages par suite : 


soit d’un comportement allant à l’encontre d’une disposition de la partie VI ; 


soit du défaut d’une personne d’obtempérer à une ordonnance rendue par le 
Tribunal ou un autre tribunal en vertu de la présente loi ; 


peut, devant tout tribunal compétent, réclamer et recouvrer de la personne qui a 
eu un tel comportement ou n’a pas obtempéré à l’ordonnance une somme égale 
au montant de la perte ou des dommages qu’elle est reconnue avoir subis, ainsi 
que toute somme supplémentaire que le tribunal peut fixer et qui n’excède pas le 
coût total, pour elle, de toute enquête relativement à l’affaire et des procédures 
engagées en vertu du présent article. 


[…] 


[49] Le législateur fédéral ne semble pas avoir établi de règles dans cette loi qui 
seraient différentes ou inconciliables avec les règles québécoises régissant la solidarité. 
[50] Les modalités de l’obligation solidaire sont codifiées clairement au Code civil du 
Québec. 
[51] Le droit québécois prévoit que le créancier d’une obligation solidaire peut 
s’adresser, pour en obtenir le paiement, à celui des codébiteurs qu’il choisit, sans que 
celui-ci puisse lui opposer le bénéfice de division11. 


                                            
10  Id., note 1 
11  C.c.Q., art. 1528 
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[52] La poursuite intentée contre l'un des débiteurs solidaires ne prive pas le 
créancier de son recours contre les autres, mais le débiteur poursuivi peut appeler, au 
procès, les autres débiteurs solidaires12. 
[53] Le débiteur solidaire qui, par le fait du créancier, est privé d’une sûreté ou d’un 
droit qu’il aurait pu faire valoir par subrogation est libéré jusqu’à concurrence de la 
valeur de la sûreté ou du droit dont il est privé13. 
[54] La solidarité est stipulée en faveur du créancier, lequel est libre d'y renoncer soit 
de façon expresse, comme c'est le cas en l'instance, ou de façon tacite14. 
[55] Par la transaction, la requérante renonce expressément au bénéfice de la 
solidarité envers les autres intimées, eu égard aux faits et gestes des intimées Bayer. 
[56] Lorsque le créancier renonce à l'égard d'un de ses débiteurs, comme c'est le cas 
en l'instance, il transforme alors l'obligation solidaire de ce dernier en obligation 
conjointe15. 
[57] Ainsi, et à titre d'illustration, dans l'affaire Aviva16, mon collègue, l'honorable 
Marc-André Blanchard, j.c.s., accueillait une requête en irrecevabilité aux motifs qu'un 
défendeur solidaire ne pouvait appeler en garantie le codéfendeur qui avait transigé 
avec le demandeur principal, justement parce que ce dernier ne peut être condamné 
pour une faute commise par le défendeur en question. Un règlement comporte une 
remise explicite de solidarité17. 
[58] Ainsi donc, l’ordonnance d’interdiction serait, en droit québécois, inutile aux fins 
d’interdire un appel en garantie, donnant en cela raison aux intimées Dow. 
[59] Le paragraphe 25 du projet de jugement suggère toutefois d’ordonner que les 
membres n’auront droit de réclamer et d’obtenir que les dommages attribuables aux 
ventes et agissements des autres intimés.  
[60] Il s’agit là de dire le droit. 
[61] Concluant que le règlement intervenu a comme conséquence de limiter les droits 
éventuels des membres contre les autres intimés à leurs seuls agissements, comment 
peut-on dire le droit? 
[62] Au moment où il fait droit à la requête en autorisation, le jugement doit répondre 
aux exigences mises en place par le législateur à l’article 1005 C.p.c. dont 
l’identification des principales questions qui seront traitées collectivement. 


                                            
12  C.c.Q., art. 1529 
13  C.c.Q., art. 1531 
14  C.c.Q., art. 1533 et suivants 
15  Jean-Louis BAUDOUIN et Pierre-Gabriel JOBIN, Les obligations, 6e éd., Cowansville, Éditions Yvon 


Blais, 2005, p. 645  
16  Aviva, compagnie d'assurances du Canada c. Entreprises Jean-Paul Léger inc., AZ-50466076 
17  Alta Construction (1964) ltée c. Suntract Rentals ltée, J.E. 93-1751 (C.A.); 
 Canty c. Hôpital St-Luc, J.E. 2002-472 (C.S.) 
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[63] Dans le cadre de l’exercice du présent recours collectif, le juge possède 
également de nombreux pouvoirs discrétionnaires18 de même qu’il possède tous les 
pouvoirs nécessaires à l'exercice de sa compétence19.  
[64] Le Code de procédure civile offre aussi d’autres moyens que celui proposé par la 
requérante et Bayer pour énoncer le droit. 
[65] L’article 453 C.p.c. autorise le Tribunal à déclarer, voire à déterminer le droit d’un 
justiciable découlant d’une situation juridique lorsque nécessaire pour la solution d’une 
difficulté réelle, par opposition à une question théorique. 
[66] Dans le présent cas, la question n’est pas théorique. Éclaircir le droit entre les 
défendeurs au moment d’approuver un règlement en matière de recours collectif répond 
à une difficulté réelle. 
[67] Dans le cadre du jugement autorisant l’exercice du recours collectif aux fins 
d’approuver une transaction, le Tribunal pourrait déclarer que le règlement a pour effet 
de limiter les réclamations des membres seulement aux conséquences des 
agissements des autres intimées, et qu’en conséquence, il ne subsiste aucun recours 
en garantie possible, dans le cadre du présent recours collectif, entre les autres 
intimées et Bayer. 
[68] La bonne gestion du recours collectif nécessite que le cadre du présent dossier 
soit établi à la première occasion, si cela peut favoriser un règlement. 
Le Tribunal peut-il rendre l’ordonnance prévue au paragraphe [24] du projet de 
jugement ? 
[69] Bayer veut recevoir l’assurance de ne pas être poursuivie par les autres 
intimées.  
[70] Nous devons comprendre que cette exigence s’étend non seulement à ne pas 
être appelé en garantie dans le présent recours collectif, mais aussi à ne pas être 
poursuivi en dehors du présent recours collectif. 
[71] C’est d’ailleurs l’utilité pratique du « bar order », comme l’a très bien décrit le juge 
Robert R. Breezer, au nom de la United States Court of Appeals for the Ninth Circuit20: 


« In spite of its attractiveness, obtaining a settlement in multi-party litigation may 
be quite complex. The facts specified in the pleadings may give rise to cross 
claims or counterclaims based on contribution or indemnity. In such cases, 
settling defendants cannot obtain finality unless a “bar order” is entered by the 
court. In essence, a bar order constitutes a final discharge of all obligations of the 
settling defendants and bars any futher litigation of claims made by nonsettling 
defendants against settling defendants. » 


                                            
18  Pierre-Claude LAFOND, Le recours collectif, le rôle du juge et sa conception de la justice, 


Cowansville, Éditions Yvon Blais, 2006, p. 17 
19  C.p.c., art. 20 et 46 
20  Voir note 4 
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[72] Pour leur part, les autres intimés plaident qu’il pourrait exister une autre cause 
d’action entre elles et Bayer. 
[73] Si tel est le cas, les autres intimés pourraient avoir à faire valoir leurs droits dans 
une autre instance que le présent recours collectif. 
[74] L’article 758 C.p.c. interdit spécifiquement au Tribunal d’émettre une ordonnance 
d’injonction empêchant une personne d’en poursuivre une autre. 
[75] Le Tribunal peut donc déclarer de façon claire les droits des parties, déclarer 
qu’un appel en garantie ne sera pas possible dans le cadre du présent recours collectif, 
mais non interdire un éventuel recours qui aurait une base différente que celle pour 
laquelle le Tribunal est en mesure de déterminer les droits des parties. 
Ordonnance de type procédurale 
[76] La demande d’émettre une ordonnance de type procédurale est un accessoire 
aux deux autres demandes d’ordonnance. 
[77] Les droits procéduraux des parties sont différents selon que nous sommes avant 
ou après l’étape de l’autorisation du recours. Avant que l’exercice d’un recours collectif 
ne soit autorisé, le droit aux interrogatoires et à la production de documents est plus 
restreint. 
[78] Notons que tous les recours collectifs au Québec sont maintenant confiés en 
gestion particulière. Chacun des juges possède donc le pouvoir et la discrétion 
nécessaire pour gérer le recours qui lui a été confié21 selon les règles du Code de 
procédure civile et la large discrétion accordée par le législateur à cet égard22.  
[79] Afin de pallier le problème du droit à l’interrogatoire et à la production de 
documents après l’étape de l’autorisation, il pourrait être prévu, dès à présent, qu’aux 
fins de l’exercice de ces droits, Bayer et ses représentants peuvent être contraints au 
même titre que toute autre partie, car le Tribunal croît comprendre de l’ordonnance 
demandée que c’est le résultat escompté.  
[80] Cet énoncé général devrait suffire à protéger les droits procéduraux des autres 
intimées, vu les dispositions du Code de procédure civile, tout en laissant au juge en 
gestion particulière, la latitude nécessaire pour autoriser ce qu’il estime approprié, dans 
le respect d’une saine administration de celle-ci.  
[81] Toutefois, si les autres intimées prévoyaient dès à présent qu’il est nécessaire 
que cette question soit précisée, ils pourraient, dans le cadre de l’approbation du 
règlement, faire des représentations à cet égard.  
[82] Le cas échéant, l’ordonnance aurait besoin d'être modifiée pour tenir compte des 
dispositions du Code de procédure civile, dans lequel on ne retrouve pas, à titre 
d’exemple, d’affidavit de documents. 
[83] Cette question devra donc être abordée à nouveau. 
                                            
21  C.p.c., art. 151.13 
22  C.p.c., art. 1045 



deroses
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Commentaire sur les autres conclusions demandées  
[84] Le Tribunal s'interroge sur la légalité, la nécessité et l’opportunité de rendre les 
ordonnances prévues aux paragraphes [17] à [23] et au paragraphe [32] du projet de 
jugement soumis par la requérante au Tribunal. 
Commentaires sur le National Settlement Agreement 
[85] S’il advenait que les parties décident de présenter une nouvelle entente au 
Tribunal, le Tribunal apprécierait obtenir des éclaircissements sur les questions 
suivantes. 
[86] Le paragraphe i) du préambule ainsi que les paragraphes 3.1 et 5.4  de l’entente 
national prévoit que «  the proceedings shall be dismissed with prejudice as against the 
settling Defendants. » et que les membres sont réputés y avoir consenti. 
[87] La traduction française indique qu’il y a rejet du recours intenté contre les intimés 
Bayer.  
[88] Comment peut-on demander au Tribunal d’autoriser l’exercice d’un recours 
collectif et d’approuver une entente alors que cette même entente prévoit que le recours 
est rejeté? Il semble y avoir contradiction. 
[89]  Par ailleurs, l’article 6.3 de l’entente prévoit que les intimés Bayer conserve le 
droit d’annuler la transaction (right to rescind), si les achats totaux des personnes qui se 
sont exclues du recours excèdent 75 000 000 $. 
[90] Le Tribunal s’interroge, dans son devoir de voir à protéger l’intérêt des membres, 
sur la question de la reprise ou la continuation du recours des membres du groupe, 
dans cette éventualité. 
[91] Ne devrait-on pas établir clairement que le recours demeure autorisé quant à eux 
et que seule la transaction est annulée? 
[92] L’article 9.4 ne devrait-il pas être réécrit? 
Commentaires relativement à l'avis à être publié 
[93] L'avis prévoit que les demandes d'exclusion doivent être transmises aux 
procureurs ontariens. Or, cela ne semble pas tenir compte de l'article 1007 du Code de 
procédure civile. N’y aurait-il pas lieu de revoir cette question et de prévoir un endroit au 
Québec où les demandes d’exclusion doivent être envoyées? 
 
 
Conclusions 
[94] Le Tribunal ne prononcera pas les ordonnances requises aux paragraphes 24 à 
28 du projet  de jugement. 
[95] Des conclusions déclaratoires seraient acceptables dans le cadre d’un jugement 
autorisant l’exercice d’un recours collectif pour fin d’approbation d’un règlement. 
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[96] Le Tribunal pourrait déclarer que le règlement a pour effet de limiter les 
réclamations des membres aux conséquences des agissements des autres intimées  et 
qu’en conséquence, il ne subsisterait aucun recours en garantie possible, advenant que 
le recours collectif soit autorisé envers les autres intimés, entre les autres intimées et 
Bayer. 
[97] Le Tribunal ne prononcera pas d’ordonnance empêchant d’autres poursuites, en 
dehors du présent recours collectif. 
[98] Tout comme la juge Rady, le Tribunal estime que le mérite du règlement est 
acceptable. 
[99] Cependant, eu égard aux aspects de la mécanique du règlement, le Tribunal 
requiert des réponses à ses interrogations, réponses qui pourraient être données lors 
d’une autre audition. 
[100] Par ailleurs, tant la transaction que le jugement à intervenir doivent être rédigés 
dans des termes clairs et connus en droit québécois. Il ne s’agit pas seulement de 
déposer une version en langue française du règlement intervenu en Ontario, mais aussi 
de le rédiger de telle sorte que les membres québécois et les juristes québécois en 
comprennent clairement le contenu parce qu’il tiendra compte des dispositions 
législatives québécoises.  
[101] POUR CES MOTIFS, LE TRIBUNAL : 
[102] REFUSE d'autoriser le recours collectif aux fins d’approuver le règlement tel que 
proposé; 
[103] LE TOUT frais à suivre. 
 
 
 
 
 
 


 __________________________________
DOMINIQUE BÉLANGER, j.c.s. 


Me Simon Hébert 
Me Claude Desmeules 
Siskinds Desmeules 
Casier no 15 
Procureurs de la requérante 
 
Me Pascale Dionne-Bourassa 
Fraser-Milner Casgrain 
1, Place Ville-Marie, 39e étage 
Montréal (Québec)  H3B 4M7 
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Procureurs de Bayer inc., Bayer A.G., 
Bayer Corporation et Bayer Science LLC 
 
Me Yves Martineau 
Stikeman Elliot 
1155, boulevard René-Lévesque Ouest 
40e étage 
Montréal (Québec)  H3B 3V2 
Procureurs de Huntsman International LLC 
 
Me André J. Payeur 
McCarthy Tétrault 
1000, rue de La Gauchetière Ouest 
Bureau 2500 
Montréal (Québec)  H3B 0A2 
Procureurs de Dow Chemical Company 
et Dow Chemical Canada inc. 
 
Me Caroline Biron 
Woods 
2000, avenue McGill College, bureau 1700 
Montréal (Québec)  H3A 3H3 
Procureurs de BASF AG, BASF Corporation 
et BASF Canada 
 
Me Roberto J. Torralbo 
Blake, Cassels & Graydon 
Tour KPMG, suite 2200 
600, boulevard de Maisonneuve Ouest 
Montréal (Québec)  H3A 3J2 
Procureurs de Lyondell Chemical Company 
 
Date d’audience : 16 juin 2008 
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Creditors and Debtors -- Arrangements and compromises -- Court approval of arrangement denied
-- Notice of creditor's meeting faulty -- Conduct of meeting improper -- Arrangement unreasonable,
unfair, not economically feasible -- Companies' Creditors Arrangement Act, R.S.C. 1970, c. C-25,
ss. 2, 3, 4, 5, 6 -- Company Act, R.S.B.C. 1979, c. 59, s. 277(1)(a).


This was an application by a debtor company for court approval of a plan of reorganization under s.
6 of the Companies' Creditors Arrangement Act. The debtor operated a cabaret since 1986. The
premises were leased from P Ltd. and had been extensively renovated by the debtor. The debtor did
not pay for the renovations and $475,000 worth of liens were filed against both the debtor and the
owner, P Ltd. A major lienholder obtained judgment against both the owner and the debtor. The
debtor became insolvent and sought relief under the Companies' Creditors Arrangement Act rather
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than making an assignment in bankruptcy. An ex parte order issued permitting the debtor to file a
reorganization plan between the debtor and the creditors. P Ltd. sought to alter the plan before the
meeting convened. When this failed P Ltd. left the meeting and all remaining creditors accepted the
reorganization plan. The plan would have paid all creditors approximately 50 per cent of the debt
owing in full satisfaction thereof. P Ltd. opposed the plan.


HELD: The application was dismissed. The Companies' Creditors Arrangement Act was sparse
legislation intended to provide relief if other statutory conditions precedent had been met. The
debtor was a "debtor company" within the meaning of s. 2 of the Act and did have an outstanding
issue of secured and unsecured bonds as required by s. 3 of the Act. However, the notice of the
meeting of creditors failed to comply with s. 277(1)(a) of the Company Act which required the
notice to include a statement of the effect of the arrangement and compromise and a statement
declaring all the material interests of the creditors. The reorganization plan was not fair and
reasonable nor was it economically feasible.


Counsel for the Petitioner: David W. Donohoe.
Counsel for Pontiac Holdings Ltd.: Peter S. Hyndman.


HINDS J.:--


INTRODUCTION


The Petitioner has applied under section 6 of the Companies' Creditors Arrangement Act R.S.C.
1970 c. C-25 (the Act) for sanction of a compromise or arrangement reached between the Petitioner
and most of its creditors under the provisions of the Act. It will be called the Reorganization Plan. It
is opposed by Pontiac Holdings Ltd. (Pontiac).


BACKGROUND AND CHRONOLOGY OF EVENTS


Since October 1986 the Petitioner has operated a cabaret at 1250 Richards Street, Vancouver,
B.C., under the name of "Graceland". The premises were leased from Pontiac and were renovated
by the Petitioner at its expense. It failed to pay for much of the renovations with the result that liens
totalling approximately $475,000.00 were filed against the premises. The major lien holder, Barclay
Construction Corp. (Barclay), sued the Petitioner and Pontiac and after a trial in the spring of 1988,
judgment was granted against both the Petitioner, as the party authorizing the renovations, and
Pontiac, as the owner of the building in which the leased premises were located.


Due to the foregoing judgment, the claims of the other lien holders, the claim of Pontiac for rental
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arrears of approximately $378,000.00, and other business reverses, the Petitioner became insolvent.
The two shareholders of the Petitioner who are the sole directors and officers of the company
decided to attempt to obtain relief under the provisions of the Act, rather than apply under the
Bankruptcy Act, R.S.C. 1970, c. B-3.


The Act came into force in 1933. It was part of Canada's depression legislation. It was frequently
used during the depression years but later it fell into disuse. Recently reliance upon it has been
revived.


On June 3rd, 1988, the Petitioner filed under the Act a petition and supporting affidavits. The
matter was heard ex parte on June 6, 1988 and an Order was granted (the first order) whereby, inter
alia the Petitioner was authorized to file on or before July 15th, 1988, the Reorganization Plan
between the Petitioner and its secured and unsecured creditors. On July 15th 1988, an amended
petition was filed which incorporated a number of matters referred to in the first order.


On August 4th, 1988, Barclay filed a notice of motion to set aside the first order. Negotiations
ensued between Barclay and the Petitioner and they reached a compromise. The Barclay application
was adjourned sine die.


The meeting of creditors which had been scheduled to be held on August 19th. 1988, was
adjourned to September 8th, 1988, by an order dated August 11th, 1988 (the second order). On
August 30th, 1988 a further amended petition was filed. On September 8th, 1988, the meeting of
creditors scheduled to be held on that date was adjourned to September 26th, 1988, by a further
order (the third order). On the date last mentioned the meeting of creditors was finally held. Pontiac
and its solicitors attended the meeting and, before it was formally convened, they endeavoured to
obtain changes in the Reorganization Plan. They were unsuccessful and they left the meeting before
its formal commencement. The Reorganization Plan was approved unanimously by the secured and
unsecured creditors who voted at the meeting.


On October 31st, 1988, a notice of motion and a further amended petition were filed by the
Petitioner. The matter was adjourned from time to time and eventually came on before me on
November 14th, 1988.


The hearing of the "further further" amended petition was supported by voluminous affidavits
with numerous exhibits attached thereto, filed by both sides. During the course of the hearing
counsel for the petitioner was granted leave, over the objection of counsel for Pontiac, to file a
further affidavit. Following the completion of the hearing counsel for the Petitioner forwarded to the
Registry, with the consent of counsel for Pontiac, a letter requesting a number of amendments to the
proposed order which would include minutes pertaining to the details of the Reorganization Plan. In
effect, it amounts to a further further further amended petition.


ISSUE
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The issue to be determined on this application is whether, under section 6 of the Act, the
Reorganization Plan should be sanctioned by the court.


THE ACT


In order to place the foregoing issue in perspective, reference to sections 2 - 7 of the Act will be
of assistance.


Section 2 provides for various definitions, including a definition for "debtor company". It is
defined to mean


any company that is bankrupt or insolvent or has committed an act of bankruptcy
within the meaning of the Bankruptcy Act or is deemed insolvent within the
meaning of the Winding-up Act, whether or not proceedings in respect of such
company have been taken under either the Winding-up Act or the Bankruptcy
Act, or has made an authorized assignment or against which a receiving order has
been made under the Bankruptcy Act, or is in course of being wound up under
the Winding-up Act because the company is insolvent.


Section 3 deals with the application of the Act; it states:


3. This Act does not apply in respect of a debtor company unless


(a) the debtor company has outstanding an issue of secured or unsecured bonds,
debentures, debenture stock or other evidences of indebtedness of the debtor
company or of a predecessor in title of the debtor company issued under a trust
deed or other instrument running in favour of a trustee, and


(b) the compromise or arrangement that is proposed under section 4 or section 5 in
respect of the debtor company includes a compromise or arrangement between
the debtor company and the holders of an issue referred to in paragraph (a).
1952-53, c. 3, s. 4.


Section 4 deals with a compromise involving unsecured creditors; it provides:


4. Where a compromise or arrangement is proposed between a debtor company and its
unsecured creditors or any class of them, the court may, on the application in a
summary way of the company or of any such creditor or of the trustee in bankruptcy or
liquidator of the company, order a meeting of such creditors or class of creditors, and,
if the court so determines, of the shareholders of such company, to be summoned in
such manner as the court directs. R.S., c. 54, s. 3.
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Section 5 deals with a compromise involving secured creditors. In all other respects it is the same
as section 4.


Section 6 involves the sanction of a compromise by the court. It states:


6. Where a majority in number representing three-fourths in value of the creditors, or
class of creditors, as the case may be, present and voting either in person or by proxy at
the meeting or meetings thereof respectively held pursuant to sections 4 and 5, or either
of such sections, agree to any compromise or arrangement either as proposed or as
altered or modified at such meeting or meetings, the compromise or arrangement may
be sanctioned by the court, and if so sanctioned is binding on all the creditors, or the
class of creditors, as the case may be, and on any trustee for any such class of creditors,
whether secured or unsecured, as the case may be, and is also binding on the company,
and in the case of a company that has made an authorized assignment or against which
a receiving order has been made under the Bankruptcy Act or is in course of being
wound up under the Winding-up Act, is also binding on the trustee in bankruptcy or
liquidator and contributories of the company. R.S., c. 54, s. 5.


It is noted that the sanction to be given by the court is discretionary, not mandatory.


Section 7 deals with directions which may be given by the court. It states.


7. Where an alteration or modification of any compromise or arrangement is proposed at
any time after the court has directed a meeting or meetings to be summoned, such
meeting or meetings may be adjourned on such term as to notice and otherwise as the
court may direct, and such directions may be given as well after as before adjournment
of any meeting or meetings, and the court may in its discretion direct that it shall not be
necessary to adjourn any meeting or to convene any further meeting of any class of
creditors or shareholders that in the opinion of the court is not adversely affected by the
alteration or modification proposed, and a compromise or arrangement so altered or
modified may be sanctioned by the court and have effect under section 6. R.S., c. 54, s.
6.


Unlike the Bankruptcy Act which has many sections and involves much detailed legislation, the
Act has only a limited number of sections and is sparse in detail. Its final section, section 20,
provides that the Act is to be applied conjointly with other federal and provincial acts. It states:


20. The provisions of this Act may be applied conjointly with the provisions of any Act of
Canada or of any province, authorizing or making provision for the sanction of
compromises or arrangements between a company and its shareholders or any class of
them. R.S., c. 54, s. 19.


Pursuant to the provisions of section 20, both counsel acknowledged that some sections of the
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Company Act R.S.B.C. 1979 c. 59 (the Company Act), may be applicable to the circumstances of
this application.


PRINCIPLES INVOLVED IN DISCRETIONARY SANCTION


In Re Dairy Corporation of Canada Ltd. [1934] O.R. 436, [1934] 3 D.L.R. 347, (Ont. C.A.),
Middleton J.A. in considering the provisions of the Ontario Companies Act stated, at page 439:


Upon this motion I think it is incumbent upon the Judge to ascertain if an
statutory requirements which are in the nature of conditions precedent have been
strictly complied with and I think the Judge also is called upon to determine
whether anything has been done or purported to have been done which is not
authorized by this Statute. Beyond this there is, I think, the duty imposed upon
the Court to criticize the scheme and ascertain whether it is in truth fair and
reasonable.


That statement of general principle has been cited with approval in many subsequent cases and is
applicable to the sanction by the court of an arrangement made under the Act, and under the
Company Act: see In Re Wellington Building Corporation Ltd. (1934) 16 C.B.R. 48 (Ont. S.C.),
and Re Canadian Hidrogas Resources Ltd. [1979] 6 W.W.R. 705 (B.C.S.C.), respectively.


The first matter to be determined is whether there was compliance with the statutory
requirements in the nature of conditions precedent. Counsel for Pontiac conceded that the petitioner
comes within the definition debtor company" in section 2 of the Act, and that it has an outstanding
issue of secured or unsecured bonds as required by section 3 of the Act. Compliance was therefore
made with the conditiotis precedent under the Act.


By section 20 of the Act the provisions of the Company Act making provision for the sanction of
compromises or arrangements is to be applied conjointly with the provisions of the Act. Section 276
of the Company Act provides for court sanction of a compromise or arrangement between a
company and its creditors in terms not dissimilar to the terms contained in the Act. Section 277 (1)
of the Company Act deals with the information respecting the compromise or arrangement which is
to be sent to the creditors. It states:


277. (1) Where a meeting is convened under section 276, the company shall include in any
notice of the meeting


(a) that is sent to a creditor or member of a company, a statement, which may be
included in the information circular or a reporting company, explaining the effect
of the compromise or arrangement and in particular stating
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(i) any material interest of every director and officer, whether as director,
officer, member or creditor of the company, or otherwise; and


(ii) the effect of the compromise or arrangement on
those persons in so far as it is different from the
effect on the like interests of other persons; and


The material which accompanied the Notice of Meeting of Creditors sent out by the Petitioner
failed to comply with the requirements of section 277 (1) (a) (i) and (ii) of the Company Act.


The second general principle to be considered is "whether anything has been done or purported to
have been done which is not authorized by the statute". Unlike the more careful procedures
followed in Re Northland Properties Ltd. et al., a decision of Trainor J. (5th August, 1988),
Vancouver A880966 (B.C.S.C.), no application was made to the court for directions for the
determination of the constitution of classes of creditors prior to the meeting of creditors held on
September 29th, 1988 At that meeting there was no separation of the major groups of preditors
secured or unsecured, and there was no separation of the classes within those major groups of
creditors. A pool vote of all creditors was taken. That procedure fell short of the underlying
requirements of sections 4, 5 and 6 of the Act where the "unsecured creditors or any class of them",
the "secured creditors or any class of them", and "three-fourths in value of the creditors, or class of
creditors, as the case may be" are referred to, respectively.


In Re Wellington Building Corporation Ltd. (supra), Kingstone J. accepted the following
statements made in Re Alabama, New Orleans, Texas Pacific Junction Ry Co. [1891] 1 Ch. 213, 60
L.J. Ch. 221 which set forth the reason for creditor classification in the type of legislation contained
in the Act. At page 243 Lord Justice Bowen stated:


Now, I have no doubt at all that it would be improper for the Court to allow an
arrangement to be forced on any class of creditors, if the arrangement cannot
reasonably be supposed by sensible business people to be for the benefit of that
class as such, otherwise the sanction of the Court would be a sanction to what
would be a scheme of confiscation. The object of this section is not confiscation.
*** Its object is to enable compromises to be made which are for the common
benefit of the creditors as creditors, or for the common benefit of some class of
creditors as such.


At page 245 he stated:


It is in my judgment desirable to call attention to this section, and to the extreme
care which ought to be brought to bear upon the holding of meetings under it. It
enables a compromise to be forced upon the outside creditors by a majority of the
body, or upon a class of the outside creditors by a majority of that class.
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The third general principle to be considered is whether the compromise or arrangement is fair and
reasonable.


In general terms, the essence of the Reorganization Plan is that for a period starting in August
1988 and continuing until the autumn of 1989, or perhaps ia little longer, a monthly amount will be
paid by the Petitioner to a trustee which will enable interest at 5% per annum to be paid on the debts
of the Petitioner which will amount to approximately $1,800,000.00. The liquor licence presently
used by the cabaret is a pre-clearance class C licence. It is anticipated that in the fall of 1989
application can be made for a permanent liquor licence. It is then intended to sell the cabaret and to
distribute the proceeds equally between all of the creditor save and except Messrs. Vincent Alvaro
and Neil McPherson, the two- shareholders of the Petitioner, who are creditors of the Petitioner to
the extent of approximately $450,000.00, and who shall not receive repayment until other creditors
have been paid in full. There is some vague indication in the material that the cabaret with a
permanent liquor licence may be worth $600,000.00. If that selling price is achieved, and if the
claims of Messrs. Alvaro and McPherson are excluded, the other creditors may receive
approximately 50% of their claims. The amount they receive on the sale of the cabaret will be
deemed to be satisfaction in full of their total claims.


The Reorganization Plan is unacceptable to Pontiac for several reasons. It holds the joint and
several personal guarantee of Messrs. Alvaro and McPherson with respect to the payment of rent by
the Petitioner. The anticipated distribution to creditors under the Reorganization Plan would release
Messrs. Alvaro and McPherson of their liabilities to Pontiac under the guarantee.


The pre-clearance class C licence is held in the names of Messrs. Alvaro and McPherson. It was
pledged by them to Pontiac as additional security for the payment of rent by the Petitioner. The
Reorganization Plan improperly treats it as an asset belonging to the Petitioner. In effect the
Reorganization Plan confiscates, for the benefit of all of the other creditors, the security held by
Pontiac. Pontiac claims that it is a secured creditor of the Petitioner due to its status as its landlord.
It further claims that the lien holders are secured creditors and if Pontiac is obliged to pay off the
lien holders, it will be subrogated to their secured creditor status. The Petitioner rejects the
contention that Pontiac occupies the position of a secured creditor but no application to court for
directions has been made. If Pontiac is held to be a secured creditor the approval of the
Reorganization Plan by at least three-fourths of that class of creditors would likely fail.


The evidence on the hearing of the petition establishes that in the past the cabaret has not been
profitable. Indeed it has been highly unprofitable. The Petitioner now proposes to set aside
$1,000.00 per week starting August 22nd, 1988, for eleven consecutive weeks, and then to set aside
$2,000.00 per week for forty-one weeks, at the end of which time the trustee receiving the weekly
payments would have accumulated $93,000.00. That would be just sufficient to pay interest at 5%
per annum for one year on the Petitioner's outstanding debts of $1,800,000.00. The Reorganization
Plan presupposes a dramatic reversal in the business fortunes of the Petitioner. The Petitioner has
not provided to the creditors or to the court a balance sheet or appraisals of the market value of the
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cabaret. Some evidence was led concerning a recent increase in the gross sales of the Petitioner but,
significantly, no evidence was adduced concerning an improvement in the net profit of the
Petitioner. An increase in gross sales does not necessarily result in an increase in net profits.


On the evidence I am not satisfied that the Reorganization Plan is fair and reasonable. Looking at
it critically I am not satisfied that it is economically feasible.


There are other matters of concern involved in this application. Sections 4 and 5 of the Act refer
to an application "in a summary way". That does not necessarily mean an application ex parte,
which was the procedure followed in this case. Moreover, the material filed in support of the ex
parte order (the first order) failed to disclose to the court some material information. It failed to
disclose that the cabaret licence was pledged to Pontiac; that it owed approximately $350,000.00 in
lease arrears to Pontiac; and that while it had made payments of $65,000.00 to the lien claimants, it
had done so only by means of discontinuing rental payments to Pontiac.


In summary, I do not consider that the failure of' the Petitioner to comply with the requirements
of section 277 (1) of the Company Act, its failure to comply with the second general principle
above described, its failure with respect to the third general principle (that the Reorganization Plan
be fair and reasonable), or the shortcomings with respect to the ex parte application, taken
individually, are necessarily fatal to this application. However the cumulative effect, of the
foregoing matters causes me to exercise my discretion under section 6 of the Act and to refuse to
sanction the Reorganization Plan. That particular relief sought in the petition is denied. Costs will
follow the event.


HINDS J.
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CANADA 
PROVINCE DE QUÉBEC 
DISTRICT DE MONTRÉAL 


Le 25 février 1994 


L'HONORABLE A. DEREK GUTHRIE 


Siégeant comme Tribunal désigné en vertu 
de la Loi sur les arrangements avec les 
créanciers des compagnies, L.R.C. (1 985), 
C. C-36 


DANS L'AFFAIRE DE L'ARRANGEMENT DE: 


1474-5467 QUÉBEC INC. (autrefois connue 
sous le nom de Les Services Financiers 
Canabec inc.), corporation dûment 
incorporée en vertu de la Loi sur les 
compagnies, L.R.Q., c. C-38, ayant son siège 
social au 2555, boulevard Le Corbusier, 
Laval, Québec, district de Laval 


débitrice-intimée 


ROYNAT INC., société régie par la l o i  sur 
les sociétés par actions, L.R.C. (1985), c. 
C-44, ayant son siège social au 1800, avenue 
McGil l  College, Montréal, Québec, district 
de Montréal, et ayant une place d'affaires au 
2540, boulevard Daniel-Johnson, bureau 
1008, Laval, Québec, district de Laval 


requérante 



deroses

Typewriter
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JUGEMENT PRONONCE ORALEMENT LE 25 FÉVRIER 1994 
MOTIFS TRANSCRITS ET RÉVISÉS LE 28 MARS 1994 


Par sa requête en vertu des art. 2, 20 et 489 C.p.c. et des 


art. 9 et 10 de la Loi sur les arrangements avec les créanciers des 


compagnies1 (ci-après la *loin), signifiée le l e '  décembre 1993, la 


requérante demande au Tribunal, premièrement, d'annuler l'arrangement 


déposé par la débitrice conformément à la l o i  le 12 novembre 1993 et, 


deuxièmement, d'annuler l'ordonnance émise le même jour par le juge 


en chambre. 


La requérante est créancière de la débitrice pour environ 


3 100 000 $. En garantie du remboursement des sommes ainsi avancées 


par la requérante, la débitrice lui a consenti les sûretés suivantes: 


a. garantie hypothécaire sur trois immeubles à Ville de Laval; 


b. acte de transport de baux et de loyers concernant l'ensemble des 


baux affectant les immeubles; 


c. autre acte de transport de baux et de loyers concernant le bail 


intervenu entre la débitrice et Les Entreprises Canco inc. 


Les montants recouvrés par la requérante provenant de la 


, perception des loyers à ce jour ont été insuffisants pour remédier aux 


' défauts de la débitrice et aux arrérages dus. 


Le 29 octobre 1993, la requérante a fait signifier à la 


débitrice un avis d'intention de mettre à exécution ses garanties consistant 


' L.R.C. (1985), C. C-36 







en la prise en charge de l'administration des immeubles en vertu de l'art. 


, 244(1) de la Loi sur la faillite et l'insolvabilité2. 


La requérante a déposé une requête pour une ordonnance 


de séquestre, laquelle requête fut signifiée à la débitrice le 


4 novembre 1993. 


La requête pour l'émission d'une ordonnance de séquestre 


était présentable le 17 novembre 1993. 


Le 12 novembre 1993, la débitrice a présenté ex parte 


devant le juge en chambre une requête pour être autorisée à déposer un 


arrangement en vertu de la Loi. 


Toujours le 12 novembre 1993, le juge en chambre rendait 


une ordonnance accueillant la requête de la débitrice suivant ses 


conclusions. 


En conséquence, vu ladite ordonnance rendue ex parte, tous 


les droits de la requérante en tant que créancière garantie sont donc 


suspendus jusqu'au 30 mai 1994. 


À la clause 7.1 de l'arrangement proposé, la débitrice 


n'offre rien de précis et de tangible à la requérante puisqu'elle se limite 


à indiquer qu'elle .négociera des ententes. tant avec la requérante 


L.R.C. (19851, c. 8-3 







qu'avec les deux autres créancières garanties dans les mois qui 
! 
i précéderont l'assemblée des créanciers. Pour les créanciers ordinaires, 


la débitrice offre 25 %. 


Le 22 décembre 1993, la requérante et la débitrice et ses 


' cautions signaient une entente de règlement. Cependant, la débitrice n'a 


pas respecté ses obligations conformément à cette entente et celle-ci est 


devenue nulle. 


En vertu de la Loi, le Tribunal jouit d'un pouvoir étendu 
1 


qu'il doit exercer avec prudence et après un examen préalable de tous les 


/ facteurs pertinents. 
1 


La Cour d'appel de Colombie-Britannique, dans l'arrêt 


Hongkong Bank of Canada c. Chef Ready Foods Ltd3, écrit: 


! "...When a company has recourse to the C.C.A.A., the court i s  called 
upon to play a kind of supervisory role to preserve the status quo and to 
move the process along to the point where a compromise or arrangement 


' is approved or it is evident that the attempt is  doomed to failure ..." i 


La Loi demande que l'arrangement proposé comprenne une 
! 


1 transaction ou un arrangement entre la débitrice et ses créanciers, y 


compris les créanciers garantis. L'autorisation de convoquer l'assemblée 
j 
1 
; des créanciers suppose la préparation et l'envoi d'une proposition qui 


, doit comporter l'élément particulier d'une offre de compromis ou de 


transaction avec les créanciers, y compris les créanciers garantis. 


' (1990), 4 C.B.R.(3d) 31 1 à la p. 315 (B.C. C.A.); voir aussi Re Philips Manulacturing 
Ltd(1992),9C.B.R.(3dl25(B.C.C.A.l  



deroses

Highlight



deroses

Highlight







Dans le présent cas, la débitrice se contente de demander 


I à ses créanciers garantis un délai de plus de six mois indiquant seulement 


qu'elle négociera des ententes avec eux durant cette période. 


Les conséquences de la mise en oeuvre des mécanismes de 


la Loi sont draconiennes pour les créanciers garantis. O n  peut arrêter 


toutes les procédures de réalisation de leurs garanties, de quelque nature 


qu'elles soient, pour des périodes indéterminées. Le simple fait 


d'indiquer dans I'arrangement proposé que la débitrice négociera des 


ententes dans les mois précédant l'assemblée des créanciers ne constitue 


nullement une offre aux créanciers garantis, de sorte que I'arrangement 


proposé ne constitue qu'une simple demande de délai vis-à-vis ces 


derniers. 


La preuve indique que la requérante entend voter 


I négativement sur toute offre qui lui serait faite et qui proposerait autre 


: chose que le rendement total de sa créance, de sorte que la requérante 
l 


1 ne sera pas, de toute façon, liée par I'arrangement proposé. 


1 
Dans les circonstances, I'arrangement proposé par la 


débitrice est voué à l'échec ("doomed to failure"). 


C'est clair que la débitrice ne sera pas en mesure de remplir 


ses obligations vis-à-vis la requérante. Après avoir entendu le témoignage 


du président de la débitrice, le Tribunal est d'avis qu'elle n'a que l'espoir 


de trouver un financement avant le 30 mai 1994. Cependant, la Loi 


requiert plus qu'un simple espoir. 







Puisque le Tribunal est convaincu qu'en l'espèce, les parties 


se sont servi de lui dans le but de négocier, i l  n'accordera pas de frais. 


Le Tribunal ne voit pas d'urgence exceptionnelle dans cette 


affaire et l'exécution provisoire ne sera donc pas accordée. 


POUR CES MOTIFS, LE TRIBUNAL: 


ANNULE l'arrangement déposé par la débitrice le 12 novembre 1993 
conformément à la Loi sur les arrangements avec les créanciers des 
compagnies; 


ANNULE l'ordonnance émise le 12 novembre 1993 par le juge Parent 
en vertu de ladite Loi; 


Sans frais. 


A. Derek Guthrie, j.c.s. 


i Me Tibor Hollander 
Kaufman Respitz 


i Procureurs de la débitrice-intimée 


Me Alain Robichaud 
de Grandpré, Godin 
Procureurs de la requérante 
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Asset Engineering LP v. Forest & Marine Financial
Limited Partnership


IN THE MATTER OF the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36


AND IN THE MATTER OF the Business Corporations Act,
S.B.C. 2002, c. 57


AND IN THE MATTER OF Forest & Marine Financial
Corporation (in its own capacity, in its capacity as


general partner of Forest & Marine Financial Limited
Partnership and its capacity as manager of Forest &


Marine Investment Trust), Forest & Marine Investments
Ltd., Forest & Marine Capital Ltd., Forest & Marine


Insurance Services Ltd. and Treesea Holdings Inc.
Between


Asset Engineering LP, Appellant (Plaintiff), and
Forest & Marine Financial Limited Partnership, Forest


& Marine Financial Corporation, Forest & Marine
Investments Ltd., Forest & Marine Capital Ltd., Forest


& Marine Insurance Services Ltd., Treesea Holdings
Inc., Respondents (Defendants)


And between
Forest & Marine Financial Corporation (in its own
capacity, in its capacity as general partner of Forest
& Marine Financial Limited Partnership and in its


capacity as manager of Forest & Marine Investment
Trust), Forest & Marine Investments Ltd., Forest &


Marine Capital Ltd., Forest & Marine Insurance
Services Ltd. and Treesea Holdings Inc., Respondents


(Petitioners), and
Asset Engineering LP, Appellant (Respondent), and


Wolrige Mahon Limited, Ad Hoc Committee of Investment
Receipt Holders, Barry Kenna, Her Majesty the Queen in


Right of the Province of British Columbia as
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Majesty the Queen in Right of the Province of British
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proposal premature -- Companies' Creditors Arrangement Act, ss. 3, 11.


Appeal by Asset Engineering (Asset) from an order extending the stay of proceedings against Forest
& Marine Financial Limited Partnership (Partnership). Asset was the primary secured creditor of
Partnership, having acquired this status from Partnership's original lender, CIT, after Partnership
had defaulted on some of its financial obligations. Partnership, the main operating entity of a group
of related investors and corporation, as well as the group itself, successfully applied for a stay of
proceedings against them under the Companies' Creditors Arrangement Act. The order came days
after Asset demanded from Partnership payment in full of its indebtedness of $13,257,123. The
judge noted the net realizable value of the assets of Partnership was at least $13,200,000, based on a
report from Asset's consultant. As such, Asset's loan position was fully secured. The judge also
considered the group's efforts to refinance its debt to pay out Asset completely, although no specific
plan was in evidence. Partnership also informed the court of its plan to simplify its management
structure so as to permit it to stay in business.


HELD: Appeal dismissed. The court had an inherent discretion to grant a stay of proceedings with
respect to Partnership, despite the fact it was not a legal entity, to prevent a multiplicity of
proceedings. This was merely a procedural step. Partnership was entitled to the stay to formulate a
plan to allow it to remain in business to the benefit of all concerned. Asset's intention to vote against
any such plan was not a reason to deny Partnership a stay. To permit a vote on whether or not
Partnership's proposed refinancing should be allowed to proceed would be premature at this stage.


Statutes, Regulations and Rules Cited:


Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 85(1)


British Columbia Supreme Court Rules, Rule 7, Rule 7(6), Rule 7(7)


Business Corporations Act, SBC 2002, CHAPTER 57,


Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 15


Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 3, s. 6, s. 11


Law and Equity Act, R.S.B.C. 1985, c. 253, s. 10


Limited Partnerships Act (Ontario),


Mortgages Act, R.S.O. 1990, c. M.40, s. 18(1), s. 18(2)


Partnership Act, R.S.B.C. 1985, c. 348, s. 2, s. 57, s. 62 C s. 64


Appeal From:
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On appeal from the Supreme Court of British Columbia, May 1, 2009, Dockets S092160 and
S092244


Counsel:


Counsel for the Appellant, Asset Engineering LLP: R.A. Millar.


Counsel for the Respondents, Forest & Marine Financial Limited Partnership, Forest & Marine
Financial Corporation, Forest & Marine Investments Ltd., Forest & Marine Capital Ltd., Forest &
Marine Insurance Services Ltd., and Treesea Holdings Inc.: A.H. Brown.


Reasons for Judgment


The judgment of the Court was delivered by


1 M.V. NEWBURY J.A.:-- We heard this appeal on June 8, 2009 and advised counsel that it was
dismissed, with reasons to follow.


2 The appeal was taken by Asset Engineering LP ("AE"), a secured creditor of Forest & Marine
Financial Limited Partnership, a limited partnership under the laws of British Columbia. Its general
partner is Forest & Marine Financial Corp. (the "General Partner"). The Partnership is in the
business of providing financing and investment services to companies engaged in the forest and
marine industries in British Columbia and is part of a group of related investors and corporations
referred to informally as the "F & M Group". The Partnership is the main operating entity of the
Group, and (according to the petition) owns the operating assets of the Group, which consist largely
of a loan portfolio and an office building in Nanaimo. The Partnership's main liabilities are the debt
owing to AE ? in the amount of some $13 million ? and a series of "investment receipts" held by
public investors in the total amount of some $10 million.


3 The order appealed from was granted by Mr. Justice Masuhara on May 1, 2009. This was a
"comeback" order that extended his initial order, made March 26, granting a stay of proceedings to
the petitioners pursuant to s. 11 of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
(the "CCAA") and to the Partnership pursuant to the court's inherent jurisdiction. (It will be noted
that the petitioners include the General Partner but not the Partnership per se.) The initial order
appointed Wolrige Mahon Ltd. as the monitor of the petitioners' property and the conduct of their
business, and ordered that AE's consultant, Ernst & Young Inc., be given access to their property,
books and records. The comeback order extended the initial order to July 31, 2009.


4 AE acquired its loan position from the original lender, "CIT", which had entered into an
agreement with the Partnership, represented by the General Partner, to provide up to $50 million in
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financing in 2004. The agreement established a revolving loan facility that was subject to margin
requirements dependant on the value of unimpaired loans owing to the Partnership. The obligation
to repay was secured by a general security agreement ("GSA") over the Partnership's loans and
accounts receivable, and a second mortgage on the Nanaimo building, and was guaranteed by other
members of the Group, who granted collateral security for their guarantees.


5 Evidently, the Partnership soon went into default under some of the financial covenants in the
financing agreement, and CIT and the Partnership entered into a series of forbearance agreements
which were renewed, at considerable cost to the borrower, from time to time until September 2008.
The final agreement expired on March 15, 2009. One of the terms of the agreements was that upon
its expiration, CIT would be entitled to enforce its security immediately, without any further
demand or notice, and that the Group would not oppose the appointment of a receiver. On the other
hand, according to the affidavit of Mr. Hitchcock, the president of the General Partner, CIT had
assured the Group that once the loan was paid down to below $20 million, the lender would reduce
the covenants to ones the Group "could live with." Mr. Hitchcock deposes that the Partnership paid
the loan down from $35 million to $13 million by early 2009 and paid AE approximately $2.8
million between the initial hearing and the comeback order.


6 Notwithstanding that the Partnership was in default in 2008, AE had begun to acquire
"participation interests" in the credit facility from March of that year onwards. In March 2009, it
acquired all of CIT's interest in the facility. A few days later, it demanded payment in full of the
Partnership's indebtedness in the amount of $13,257,123.31 and delivered notices of its intention to
enforce security as required under the Bankruptcy and Insolvency Act. When the General Partner
advised AE that it would not adhere to a "blocked account" agreement, the lender advised that it
intended to apply for the appointment of an interim receiver over the Partnership and the related
guarantors - hence Supreme Court Docket S092160. The Group told AE that they opposed the
liquidation of the Partnership's portfolio and that they would apply for CCAA protection - hence
Supreme Court Docket S092244. The two proceedings were heard together, and although no order
has been filed in the receivership action, counsel agreed in this court that we may assume the
chambers judge intended to dismiss AE's application for the appointment of a receiver.


7 In his reasons of May 1, Matsuhara J. noted that a report prepared by Ernst & Young indicated
a "net equity deficiency in its high and low case of $7.7 million and $16.6 million, respectively,
indicating the difficult circumstances in which the Group finds itself." Ernst & Young estimated the
net realizable value of the Group's assets at between $13.2 million and $22 million, while the
monitor estimated net realizable values to be between $22 million and $28.5 million respectively,
on a going concern basis. Thus as the chambers judge noted, even on the low estimate suggested by
Ernst & Young, AE's loan position was fully secured. (Counsel for AE told this court that his client
disputes the assumptions underlying Ernst & Young's report.) The chambers judge also noted that
the monitor's cash-flow analysis anticipated AE would receive payments totalling $5.5 million
towards its loan by the end of August, with $2.56 million of that amount being paid in May. Ernst &
Young estimated that AE would receive $3.3 million, and both consultants projected that AE would
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continue to receive its "significant charges under the facility in excess of $21,000 per month." (Para.
18.)


8 The Court below had affidavit evidence of a "concerted effort" on the part of the Group to find
refinancing to replace AE's position. Mr. Hitchcock deposed that an unnamed financial institution
had carried out its due diligence in connection with a possible refinancing that would discharge
AE's debt position completely. From what was said by counsel on the appeal hearing, the Group is
still focussing on a possible refinancing that would either precede or take place at the same time as a
simplification of the cumbersome corporate structure now in place. One suggestion was that the
members of the Partnership would receive shares in the General Partner in return for their
partnership interests, such that the Partnership would cease to exist. However, no specific "plan" in
this regard was in evidence. One of the central arguments raised by counsel for AE in opposition to
the stay is that the CCAA cannot be used simply to "buy time" for refinancing that will not involve a
compromise or arrangement that would have to be voted on by creditors. In any case, AE says it
would not vote in favour of any compromise or arrangement, so that any such plan would be
doomed to fail.


9 The first issue confronting the chambers judge, however, was the "jurisdictional" one of
whether, in his words, a limited partnership qualifies for protection under the CCAA. The Act
applies generally to debtor companies. In particular, s. 11 provides in material part:


11(1) Notwithstanding anything in the Bankruptcy and Insolvency Act or
the Winding-up Act, where an application is made under this Act in
respect of a company, the court, on the application of any person
interested in the matter, may, subject to this Act, on notice to any
other person or without notice as it may see fit, make an order under
this section.


11(3) A court may, on an initial application in respect of a company, make
an order on such terms as it may impose, effective for such period as
the court deems necessary not exceeding thirty days,


(a) staying, until otherwise ordered by the court, all proceedings
taken or that might be taken in respect of the company under
an Act referred to in subsection (1);


(b) restraining, until otherwise ordered by the court, further
proceedings in any action, suit or proceeding against the
company; and


(c) prohibiting, until otherwise ordered by the court, the
commencement of or proceeding with any other action, suit or
proceeding against the company. [Emphasis added.]
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The Act defines "company" as "... any company, corporation or legal person incorporated by or
under an Act of Parliament or the legislature of a province, and any incorporated company having
assets or doing business in Canada wherever incorporated ...".


10 The chambers judge agreed with the holding of Farley J. in Re Lehndorff General Partner Ltd.
(1993) 9 B.L.R. (2d) 275 (Ont. Gen. Div.) that a limited partnership is not a "qualifying entity"
under the statute; but that it lay within the inherent jurisdiction of the court to 'sweep in' a
partnership where the business of the corporate petitioners was closely connected to and intertwined
with that of the partnership. On this point, Matsuhara J. stated:


... in the absence of a jurisdiction under the CCAA, it is agreed by counsel that
the court can exercise its inherent jurisdiction. The question that arises is then
under what circumstances and to what extent can it do so. The limits have been
reviewed, particularly where a CCAA proceeding is in effect. In cases such as
Skeena Cellulose Inc. v. Clear Creek Contracting Ltd., 2003 BCCA 344 and
Stelco Inc. (Re) (2005), 75 O.R. (3d) 5 C.A. which circumscribe the court's
ability to rely upon inherent jurisdiction, it is obvious that these limits are even
greater when a focus is on a non-qualifying party. However, nonetheless, the
courts have exercised that inherent jurisdiction in a CCAA setting, dealing with
non-qualifying entities, and have imposed stays of proceedings against related
non-qualifying entities. In Calpine Canada Energy Ltd. (Re), 2006 ABQB 153
the court stated that it had inherent jurisdiction against a non-corporate entity
where it was just and convenient to do so. This case relied upon an earlier case of
Lehndorff, which I have already mentioned. The court, in extending the stay,
stated that:


It is clear that Calpine has a more than arguable case that a stay involving
the Partnerships is necessary and appropriate. It is also likely, given the
extremely complex corporate and debt structure of the Calpine group, the
cross-border nature of these proceedings, and the evidence I have heard so
far in the proceedings of the value of partnership assets, that irreparable
harm may accrue to the Calpine group if the stay is not granted. The
balance of convenience certainly favours a stay. I find that it is just,
reasonable and appropriate in this case to exercise this court's inherent
jurisdiction to stay proceedings against the Calpine partnerships. [At para.
12.]


11 The chambers judge then turned to consider the various factors relating to the exercise of his
discretion in this case, concluding that:


In terms of refinancing, though Asset Engineering points out the lack of
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production of specifics indicating the potential for this occurring, there is
evidence of a concerted effort to find refinancing in the materials. As well, Mr.
Hitchcock, on the last day, in an affidavit, identified a recognized financial
institution that has performed its due diligence over the course of two days over
the FM group in furtherance of a potential financing, which Mr. Hitchcock says
would satisfy the debt to Asset Engineering completely. He attached an email
that supports a serious initiative by that institution to examine Forest & Marine.
Moreover, it is now clear from the commentary from counsel that refinancing is
the primary focus of the FM group.


Given that there is a broad constituency of interest at play; that at this point
the financial analysis supports the view that Asset Engineering's position is
secured; that further payments to reduce the outstanding indebtedness to Asset
Engineering are projected - and in this regard I would note that there appears to
be government interest in FM's continued operation; that continued payments to
Asset Engineering's significant monthly fees are projected to continue; that
though Asset Engineering has forcefully argued its right for the appointment of a
receiver based on contractual and equitable considerations, there has been some
indications of some flexibility, but not much, with respect to timing; that this
would also equally be contained within the comments of the investment receipt
holders; that there is also sufficient reality of the potential for refinancing from a
recognized institution; that refinancing is a primary focus for the FM group; and
that the imposition of a receiver would impair the ability of the CCAA eligible
entities from restricting; in assessing the competing interests relative to the
prejudice to each, I conclude that an extension of the stay of proceedings is in
order. [At paras. 21-2.]


As I have already mentioned, the stay was extended by the comeback order to July 31, and it is from
that second order that AE appeals.


On Appeal


12 AE's grounds of appeal as stated in its factum are as follows:


1) "inherent jurisdiction" was not a proper basis upon which to found a stay of
proceedings brought by AE against the [Partnership];


2) a stay of proceedings brought by AE against the [Partnership] is contrary to the
principles set forth in this Court's judgment in Cliffs; and


3) a stay ought not to have been granted before permitting a vote by creditors on a
process that would suspend AE's rights pending refinancing and where critical
prerequisites to the formulation of a plan had to be fulfilled by the debtor
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companies.


The Inclusion of the Partnership in the Stay


13 I must confess that I found counsel's submissions on the first ground difficult to follow. Mr.
Millar submitted that the Partnership itself, rather than the General Partner, is the "primary business
actor" and was the borrower from CIT. In his analysis, the assets which secure AE's position are
assets of the Partnership and since the Partnership is not entitled to invoke the CCAA, it was an
improper use of the court's inherent jurisdiction to grant a stay in the Partnership's favour. When we
pressed counsel as to why it would be necessary to refer to the Partnership at all in the order, he
responded that limited partners themselves do not own partnership assets directly, since they are not
entitled to the return of their capital contributions unless all the liabilities of the partnership have
been paid: see s. 62 of the Partnership Act, R.S.B.C. 1996, c. 348. If the partners do not own the
assets (at least directly), he suggested, then it is the Partnership itself that owns them. Underlying
his submission was the proposition that a limited partnership is a legal entity - as shown, for
example, by the fact that it was the Partnership that issued a prospectus in connection with
investment receipts "of the Partnership" in May 2008. But although it is, in counsel's view, an
entity, it is not an entity entitled to invoke the CCAA. Instead, Mr. Millar said, a partnership must
seek an "insolvency remedy" in the Bankruptcy & Insolvency Act, s. 85(1) of which states that when
a general partner becomes bankrupt, the property of the partnership vests in the trustee.


14 Mr. Brown, counsel for the petitioners, did not take issue with the fact that a limited
partnership does not per se come within the definition of "company" in the CCAA. He argued,
however, that the Partnership is not a legal entity, and that "its" assets are in fact the assets of the
partners themselves, although usually they are held in the name of the General Partner, which must
manage the Partnership's business, and the partnership's debts must be paid before partners may
share in its assets on a termination. He noted that the General Partner in this case executed the
finance agreement with CIT and the forbearance and related agreements that are in evidence, on
behalf of the Partnership. As well, he noted that the stay granted by Masuhara J. on March 26, 2009
prohibited the commencement or continuation of any action or proceeding against the petitioners or
any of them, or affecting the Business or Property. The order defined "Property" to include all
current and future assets, undertakings and properties of any kind in the possession and control of
the petitioners, and "Business" to mean the business of the petitioners. The General Partner was one
of the petitioners and thus, one assumes, the order applies to any assets it holds on behalf of the
partners (or if Mr. Millar is correct, on behalf of the Partnership).


15 Counsel for AE was not able to refer us to any authority for the proposition that a limited
partnership is a legal entity, as opposed to "the relationship which subsists between persons carrying
on business", as stated at s. 2 of the Partnership Act. The authorities I have located clearly point
away from the notion that a limited partnership is a legal entity. Halsbury's Laws of England (4th
ed., 1994), for example, states that "A limited partnership, like an ordinary partnership, is not a legal
entity." (Vol. 35, at 136). In R.C. Banks, Lindley & Banks on Partnership (18th ed., 2002), the
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author states that "A limited partnership is not a legal entity like a limited company or a limited
liability partnership but a form of partnership with a number of special characteristics introduced by
the Limited Partnerships Act, 1907." (At 847.) 'Non-personhood' is the reason why partnerships are
useful for tax and corporate reasons: they permit investors, as partners, to claim losses, depreciation
and other expenses of the partnership business without risking unlimited liability for partnership
debts: see Lyle R. Hepburn, Limited Partnerships (2002) at 1-12 to 1-12.1; James P. Thomas and
Elizabeth J. Johnson, Understanding the Taxation of Partnerships (5th ed., 2002) at para. 405.


16 In Re Lehndorff General Partner, supra, Farley J. observed that the "case law supports the
conclusion that a partnership, including a limited partnership, is not a separate legal entity." He
quoted a passage suggesting that if the legislature had intended to create a new legal entity, it would
have done so in the Limited Partnerships Act of Ontario, as Parliament had in s. 15 of the Canada
Business Corporations Act. The latter statute provides that a corporation has the capacity and rights,
powers and privileges of a natural person. (Para. 27.)


17 The question of whether a limited partnership is a legal entity was considered at length by the
Ontario Court of Appeal in Kucor Construction & Associates v. Canada Life Assurance Co. (1998)
167 D.L.R. (4th) 272, where a limited partnership sought to rely on a statutory right of prepayment
under a mortgage purported to have been granted by the partnership. The trial judge held that since
the partnership was not a legal entity capable of holding title to real property or transferring title
under a mortgage, it was incapable of granting a mortgage. He interpreted the mortgage document
in question, which had been entered into by the general partner on behalf of the limited partners,
and concluded that since the general partner was a corporation, it was precluded by s. 18(2) of the
Mortgages Act, R.S.O. 1990, c. M. 40, from prepaying under s. 18(1). (Section 18(2) denied the
special right of prepayment under s. 18(1) to any mortgage "given by a joint stock company or other
corporation".) The Court of Appeal agreed in the result, concluding in part that:


(1) A limited partnership, because it is not a legal entity, carries on its business
through a general partner which has the power to hold and convey title to real
property on behalf of the members of the limited partnership.


(2) A general partner which is a corporation and which gives a mortgage is
precluded by s. 18(2) from the operation of s. 18(1) and, therefore, cannot prepay
a long-term closed mortgage.


(3) A general partner which is an individual and which gives a mortgage is not
subject to the s. 18(2) exemption, and, therefore, is entitled to prepay the
mortgage. ... [At para. 49; emphasis added.]


18 In the course of reaching these conclusions, Borins J.A. for the Court observed that:


Well respected authorities are uniform in the view that a limited partnership is
not a legal entity. ... The concept that neither a general, nor a limited partnership,
is a legal entity has been long accepted by Canadian and English law and, no
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doubt, is why a limited partnership is required by law to have a general partner
through which it normally acts: Limited Partnerships Act, ss. 2(2), 8 and 13. As
for a general partnership, s. 6 of the Partnerships Act describes through whom it
may act. [At para. 26; emphasis added.]


He also quoted with approval the following passage from Lehndorff, supra, in which Farley J. had
explained the features of a limited partnership and how its business is generally conducted:


A limited partnership is a creation of statute, consisting of one or more general
partners and one or more limited partners. The limited partnership is an
investment vehicle for passive investment by limited partners. It in essence
combines the flow through concept of tax depreciation or credits available to
"ordinary" partners under general partnership law with limited liability available
to shareholders under corporate law. See Ontario LPA sections 2(2) and 3(1) and
Lyle R. Hepburn, Limited Partnerships, (Toronto: De Boo, 1991), at p. 1-2 and
p. 1-12 ... A general partner has all the rights and powers and is subject to all the
restrictions and liabilities of a partner in a partnership. In particular a general
partner is fully liable to each creditor of the business of the limited partnership.
The general partner has sole control over the property and business of the limited
partnership: See Ontario LPA ss. 8 and 13. Limited partners have no liability to
the creditors of the limited partnership's business; the limited partners' financial
exposure is limited to their contribution. The limited partners do not have any
"independent" ownership rights in the property of the limited partnership. The
entitlement of the limited partners is limited to their contribution plus any profits
thereon, after satisfaction of claims of the creditors. See Ontario LPA sections 9,
11, 12(1), 13, 15(2) and 24. The process of debtor and creditor relationships
associated with the limited partnership's business are between the general partner
and the creditors of the business. In the event of the creditors collecting on debt
and enforcing security, the creditors can only look to the assets of the limited
partnership together with the assets of the general partner including the general
partner's interest in the limited partnership. This relationship is recognized under
the Bankruptcy Act (now the BIA) sections 85 and 142.


...


It appears to me that the operations of a limited partnership in the ordinary course
are that the limited partners take a completely passive role (they must or they will
otherwise lose their limited liability protection which would have been their sole
reason for choosing a limited partnership vehicle as opposed to an "ordinary"
partnership vehicle) ... The limited partners leave the running of the business to
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the general partner and in that respect the care, custody and the maintenance of
the property, assets and undertaking of the limited partnership in which the
limited partners and the general partner hold an interest. The ownership of this
limited partnership property, assets and undertaking is an undivided interest
which cannot be segregated for the purpose of legal process ... [At paras. 17, 20;
emphasis added.]


19 Finally, the Court of Appeal noted at para. 33 of Kucor that title to real property owned by the
partnership is generally registered in the name of the general partner rather than in the names of the
partners themselves, who would thereby risk exposing themselves to unlimited liability. (See s. 64
of the Partnership Act of British Columbia.) Whether the general partner holds such property as a
true "trustee" or in some lesser fiduciary capacity is another question: see, however, Molchan v.
Omega Oil & Gas Ltd. [1988] 1 S.C.R. 348 at 368, and 337965 B.C. Ltd. v. Tackama Forest
Products Ltd. (1992) 67 B.C.L.R. (2d) 1, a decision of this court, at para. 77, per Southin J.A.; cf. in
King v. On-Stream Natural Gas Mgmt. Inc. [1993] B.C.J. No. 1302 (S.C.), at para. 32, per Shaw J.
That question need not be answered here, and I would expect that in most cases, it is addressed
expressly in the partnership agreement. (The agreement in the case at bar was not in evidence.)


20 If (as I believe) Farley J. was correct in Lehndorff that the "process of debtor and creditor
relationships" associated with the business of a limited partnership is between the general partner
and the creditors, it was unnecessary in my view in substantive terms for the Partnership or the
limited partners in this case to be included in the CCAA order in order to stay proceedings affecting
the Partnership assets or business. A valid charge had been granted on those assets by the General
Partner. It was unnecessary for AE to proceed against the limited partners. Had it done so, it would
have been met with the fact that under s. 57 of the Partnership Act, they are not liable for the
obligations of the Partnership above and beyond their capital contributions unless they have
participated in the management of the business. (There was no suggestion this has occurred in this
case.) It would also have been unnecessary to proceed against the Partnership per se, since it is not a
legal entity, and the partners are bound by the General Partner's actions on behalf of the Partnership
(i.e., all the partners) in carrying on the business. Thus if the CCAA process had continued without
the Partnership being named in the order, the effect would have been no different, in substantive
terms, from what it is now.


21 But there is a procedural difficulty: as Mr. Brown notes, R. 7 of the Supreme Court Rules
allows a partnership or "firm" to be sued in its own name. Rule 7(6) provides that where an order is
made against a firm, "execution to enforce the order may issue against the property of the firm", and
R. 7(7) provides that execution to enforce the order may issue against any person who admitted in a
pleading or affidavit that he or she was a partner or who was adjudged to be a partner. Rule 7 is
procedural (see Surrey Credit Union v. Willson (1989) 41 B.C.L.R. (2d) 43), but the potential for a
multiplicity of proceedings in apparent conflict with the CCAA order is obvious. Accordingly, to
control its own process, the court below had an inherent discretion, confirmed by s. 10 of the Law
and Equity Act, R.S.B.C. 1996, c. 253, to grant a stay in respect of proceedings against the
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Partnership. This is not the granting of a "freestanding remedy" under the CCAA (see Lehndorff,
discussed below), nor an exercise of discretion under that Act to supplement perceived
shortcomings in its application. Rather it is a purely procedural step to forestall a purely procedural
problem.


22 Thus, for different reasons than those of the chambers judge, I concluded the first ground of
appeal should be dismissed.


Should a Stay Have Been Granted?


23 I turn next to AE's second ground of appeal - that no order should have been made in this case,
whether under the CCAA or otherwise, because the intention of the Group is to refinance AE's loan
rather than propose a compromise or arrangement, and in any event, AE "has unequivocally
declared that it will oppose any arrangement. There is no utility in a stay where compromise is
either futile or doomed to failure." (See also Re Marine Drive Properties Ltd. 2009 BCSC 145.) Mr.
Millar relies strongly on this court's decision in Cliffs Over Maple Bay Investments Ltd. v. Fisgard
Capital Corp. 2008 BCCA 327, 296 D.L.R. (4th) 577, which he says signals a 'retrenchment' from
past authorities that have taken a large and liberal view of the scope of the Act: see, e.g., Chef
Ready Foods Ltd. v. Hong Kong Bank of Canada (1990) 51 B.C.L.R. (2d) 84 (C.A.) at 92-3;
Campeau v. Olympia & York Developers Ltd. (1992) 14 C.B.R. (3d) 303 (Ont. Gen. Div.), at paras.
17-22; Re Royal Oak Mines Inc. (1999) 6 C.B.R. (4th) 314 (Ont. Gen. Div.) at para. 7; Elan Corp. v.
Comiskey (1990) 1 C.B.R. (3d) 101 (Ont. C.A.); and most recently, ATB Financial v. Metcalfe &
Mansfield Alternative Investments II Corp. 2008 ONCA 587, 296 D.L.R. (4th) 135 (Ont. C.A.) at
para. 43, (lve. to app. refused [2008] S.C.C.A. No. 337).


24 In Cliffs Over Maple Bay, the debtor company was a real estate developer whose one project
had failed. The company had been dormant for some time. It applied for CCAA protection but
described its proposal for restructuring in vague terms that amounted essentially to a plan to 'secure
sufficient funds' to complete the stalled project. (Para. 34.) This court, per Tysoe J.A., ruled that
although the Act can apply to single-project companies, its purposes are unlikely to be engaged in
such instances, since mortgage priorities are fairly straightforward and there will be little incentive
for senior secured creditors to compromise their interests. (Para. 36.) Further, the Court stated, the
granting of a stay under s. 11 is "not a free standing remedy that the court may grant whenever an
insolvent company wishes to undertake a 'restructuring'. ... Rather, s. 11 is ancillary to the
fundamental purpose of the CCAA, and a stay of proceedings freezing the rights of creditors should
only be granted in furtherance of the CCAA's fundamental purpose." That purpose had been
described in Meridian Developments Inc. v. Toronto-Dominion Bank (1984) 11 D.L.R. (4th) 576
(Alta. Q.B.):


The legislation is intended to have wide scope and allow a judge to make
orders which will effectively maintain the status quo for a period while the
insolvent company attempts to gain the approval of its creditors for a proposed
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arrangement which will enable the company to remain in operation for what is,
hopefully, the future benefit of both the company and its creditors. [At 580.]


25 The Court was not satisfied in Cliffs Over Maple Bay that the "restructuring" contemplated by
the debtor would do anything other than distribute the net proceeds from the sale, winding up or
liquidation of its business. The debtor had no intention of proposing a plan of arrangement, and its
business would not continue following the execution of its proposal - thus it could not be said the
purposes of the statute would be engaged. Similarly in this case, Mr. Millar submits that no
compromise or arrangement is being proposed, and any compromise the Partnership might propose
would be "doomed to failure."


26 In my view, however, the case at bar is quite different from Cliffs Over Maple Bay. Here, the
main debtor, the Partnership, is at the centre of a complicated corporate group and carries on an
active financing business that it hopes to save notwithstanding the current economic cycle. (The
business itself, which fills a "niche" in the market, has been carried on in one form or another since
1983.) The CCAA is appropriate for situations such as this where it is unknown whether the
"restructuring" will ultimately take the form of a refinancing or will involve a reorganization of the
corporate entity or entities and a true compromise of the rights of one or more parties. The
"fundamental purpose" of the Act - to preserve the status quo while the debtor prepares a plan that
will enable it to remain in business to the benefit of all concerned - will be furthered by granting a
stay so that the means contemplated by the Act - a compromise or arrangement - can be developed,
negotiated and voted on if necessary. If the Partnership is ultimately able to arrange a refinancing in
respect of which creditors need not compromise their rights, so much the better. At this point,
however, it seems more likely a compromise will be necessary and the Partnership must move
promptly to explore all realistic restructuring alternatives.


27 As for AE's insistence that it will refuse to vote in favour of any plan brought to a meeting of
creditors under s. 6 of the CCAA, I am not aware of any authority that permits a creditor to forestall
an application under the Act on this basis, and I doubt Parliament intended that the court's exercise
of its statutory jurisdiction could be neutralized in this manner. When the Act is invoked, the court
properly considers the interests of many stakeholders, not simply those of the creditor and debtor:
see, e.g., ATB Financial, supra, at paras. 51-2; Skeena Cellulose Inc. v. Clear Creek Contracting
Ltd. 2003 BCCA 344 at para. 39, quoting with approval from Re Canadian Airlines Corp. [2000] 10
W.W.R. 269 (Alta. Q.B.); Re Marine Drive Properties, supra, at para. 14. In this case, there are
many customers of the Partnership in the coastal marine and forest industries who would be affected
if the Group were put into liquidation. The chambers judge noted that the provincial government
has expressed interest. Mr. Hitchcock deposes that the employees of various borrowers from the
Group, investment receiptholders, unitholders of the investment trust and customers stand to lose a
great deal. He acknowledges that refinancing is the "focus" of the Group's efforts and continues:


The Petitioners have acted diligently and in good faith to put the Petitioners in a
position where they can prepare a plan of arrangement for presentation to their
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creditors. I believe that, given an extension to July 31, 2009 F&M will be able to
formulate and prepare a plan of arrangement. During this time F&M intends to:


a) make payments to reduce its indebtedness to Asset Engineering;
b) receive the most recent assessments of the value of its loan portfolio


so it can consider presenting some of its loan portfolio to possible
purchasers or lenders;


c) receive the expected appraisal on the building so it can consider
which alternative(s) outlined above can be implemented;


d) evaluate the current corporate/administrative structure to determine
the most efficient structure going forward; and


e) refinance the remaining balance of its loan owed to Asset
Engineering.


Mr. Hitchcock also deposes in his March 25 affidavit that the petitioners intend to "prepare a plan of
arrangement or compromise and present the same to the creditors".


28 The chambers judge considered all the evidence before him, noting that there was a "broad
constituency of interests at play", that the financial analysis supported the view that AE's position
was secured, and that further payments in reduction of the indebtedness to AE were projected. In his
words:


... I would note that there appears to be government interest in FM's continued
operation; that continued payments to Asset Engineering's significant monthly
fees are projected to continue; that though Asset Engineering has forcefully
argued its right for the appointment of a receiver based on contractual and
equitable considerations, there has been some indications of some flexibility, but
not much, with respect to timing; that this would also equally be contained within
the comments of the investment receipt holders, that there is also sufficient
reality of the potential for refinancing from a recognized institution; that
refinancing is a primary focus for the FM group; and that the imposition of a
receiver would impair the ability of the CCAA eligible entities from restructuring;
in assessing the competing interests relative to the prejudice to each, I conclude
that an extension of the stay of proceedings is in order. [At para. 22.]


29 I am not persuaded that he erred in law or applied a wrong principle in reaching this
conclusion. Nor am I persuaded that as a matter of law, the chambers judge should not have granted
a stay "without the immediate entitlement of a vote of creditors where the proposed plan involves
the refinancing of a major secured creditor and where there is a critical and central, unfulfilled
prerequisite to the proposed plan", as AE suggests in support of its third ground of appeal. As I
understand AE's argument, the "prerequisite" being referred to is the alteration or simplification of
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the Group's corporate structure which the monitor suggested would be necessary before a plan of
arrangement could be presented. Paraphrasing Cliffs Over Maple Bay, AE submits that its
enforcement proceedings should not be stayed "so as to compel AE to await the outcome of an
unduly complex and expensive procedure ... . [t]his is a key 'element of the debtor company's
overall plan of arrangement' and creditors should be entitled to vote in the circumstances."


30 I have already explained above that this case is very different from Cliffs Over Maple Bay.
The Partnership is carrying on its business and hopes to simplify its corporate structure as part of or
as a recondition to a refinancing. I know of no authority that suggests that such a restructuring
cannot qualify as a "plan of arrangement" under the CCAA, or that a refinancing by itself cannot
qualify ? provided in each case a compromise or arrangement between debtor and creditors is
contemplated. Masuhara J. was aware of the monitor's advice and concluded that it was appropriate
to extend the stay. Although AE objects to the prospect that its "rights would be frozen for such an
indeterminate proposition", the chambers judge was not obliged to put the prospect of a refinancing
to a vote at a creditors' meeting at this early stage. As the petitioners noted in their factum, if such a
vote were insisted upon at this time, it would defeat the purpose of the legislation - "to facilitate the
making of a compromise or arrangement between an insolvent company and its creditors to the end
that the company is able to continue in business, with regard to the interest of a broad constituency
extending beyond any single creditor or class of creditors". The Group now has until July 31 to put
forward a workable plan.


31 For these reasons, I joined in the dismissal of the appeal.


M.V. NEWBURY J.A.
I.T. DONALD J.A.:-- I agree.
E.C. CHIASSON J.A.:-- I agree.
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CHAPTER 


INTRODUCTION AND
OVERVIEW OF THE CCAA


INTRODUCTION


The Companies ' Creditors Arrangement Act (CCAA) is an extraordinary Canadian
statute. ' Relatively short in length, it is one of the enabling tools to allow insol-
vent companies and some other forms of business enterprise to restructure.
has been the statute of choice for debtor corporations in every major Canadian
restructuring in the past quarter century, including national airlines, major steel
and forestry companies, telecommunications companies, major retail chains, real
estate and development groups, and the national blood delivery system. The
statute s full title, An Act to facilitate compromises and arrangements between com-
panies and their creditors, precisely describes its purpose, providing a court-super-
vised process to facilitate the negotiation of compromises and arrangements
where companies are experiencing financial distress, in order to allow them to
devise a survival strategy that is acceptable to their creditors.


The CCAA was enacted in 1933, but was rarely used and really only rediscovered
as a valuable restructuring tool in the past 30 years. While there was no offcial
database until September 2009, an empirical study by the author has found that
there have been approximately 460 cases under the CCAA since it was enacted in
1933, the overwhelming majority of these cases in the past 15 years.


CCAA proceedings can involve a broad range of workout options. The going-for-
ward solution to the firm s financial distress depends on the reason for the insol-
vency, the firm s capital structure, the viability of its business plan and effectiveness
of its governance structure, and the availability of capital to refinance or purchase
the business. One could broadly categorize financial distress in three ways.


Companies ' Creditors Arrangement Act, RSC 1985, c. C-36, as amended (CCAA).
In some instances, it includes income trusts, partnerships and other business forms, see the dis-
cussion in subsequent chapters.
A note about terminology: the words debtor corporation, debtor company, debtor, insolvent firm,
and insolvent company are used interchangeably throughout this text. In reality, the word debtor
also now can encompass corporate groups, income trusts and a combination of these forms of busi-
ness, and hence reference to "debtor" should be read with these different business forms in mind.
Janis Sarra, USC CCAA Empirical Study, data on fie with author, funded by the Social Sciences and
Humanities Research Council of Canada. Current to December 2012.
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In the first category) the debtor corporation may have used its assets efficiently,
but a temporary downturn in the market or unforeseen business interruption or
liquidity crunch has precipitated the insolvency. Similarly, the debt/equity ratio
decided on by corporate offcers for one type of market may no longer be sus-
tainable with unforeseen capital market changes. In such cases, the best option
may be to devise a plan that allows the firm to keep operating for a period, where
there is a current or expected future market for its output. Hence, it is essential to
understand the particular market in which the debtor is operating.


In the second category, the problem may be more fundamental, such as global
changes in the environment or marketplace, management' s failure to respond
adequately or in a timely manner to capital market changes or failure to develop
and implement a viable business plan. Sometimes it is a matter of governance,
but sometimes unanticipated changes in the market cannot be addressed even
by the best governance practices. Financial decisions, such as borrowing 
a short-term basis with negative long-term consequences, or cost overruns on
plant or operational expansion, can also account for the firm s financial distress.
The insolvency has often signalled ineffcient use of assets or managerial slack or
incompetence. A firm can be inefficient, and the optimal strategy is to continue
operating, but change the governance practices to address the ineffcient prac-
tices or ineffective management with a view to ultimately generating value for
the firm. The debtor may need to change how it achieves and sustains financial
viability, including improving productivity, implementing better decision-making
and oversight structures, and shifting its labour/management relationships from
confrontational to co-operative in order to have all stakeholders committed to a
long-term survival strategy for the firm. When the firm is economically ineffcient
and change in governance wil not remedy its financial distress, the best outcome
may be to liquidate parts of the business or sell the business as a going concern
and release the capital and assets to higher value uses. This strategy avoids the
further erosion of capital if losses are projected over the long term. Often, there is
a combination of governance and market factors that have led to the insolvency.


A third, more complex, category is connected to the first two. It is the financial
distress of the debtor company arising out of financial market activities that are
beyond the control of the debtor company. For example, a market downturn may
be temporary and governance of the company fine, but the complex nature of
financing today means that the syndicated lenders have neither the interest nor
wil to work with the debtor to devise a going forward solution. Securitization,
syndication and the growth of credit default swaps and other derivatives and
structured financial products have created a complex new set of economic and


Janis Sarra, "Governance and Control: The Role of Debtor- in-Possession Financing under the CCAA'
in J. Sarra, ed., Annual Review of Insolvency Law, 2004 (Carswell, 2005) 119- 172.
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financial incentives for the conduct of creditors, and pose significant barriers to
companies seeking to negotiate a restructuring plan.


As with all commercial economies, Canada s statutory framework creates a hier-
archy of claims to the debtor corporation s assets. Secured creditors, subject to
limited exceptions, generally have first claim on the assets when a firm is insol-
vent. In contrast, shareholders ' equity claims rank below the claims of general
unsecured creditors and thus have little or no value. Hence, during firm financial
distress, it is the senior secured creditors and large value creditors that are the
parties largely driving the process, although directors and officers may remain in
place for a period of time during the negotiations for a going forward business
plan. While directors continue to have an obligation to act in the best interests
of the corporation,7 commercial reality dictates that they must be sensitive to
the demands of secured creditors and large value creditors or the process wil
fail and the business wil be liquidated. How those interests are thus reconciled
with other stakeholders such as employees, trade suppliers, customers, and the
community as a whole is one of the key challenges for insolvency proceedings.


While the debtor and its advisors need to have a clear understanding of the
source of the debtor s financial distress ifthere is to be a viable workout, this infor-
mation is not used to assign blame under the CCAA. Rather, it provides important
information internally to determine the operational or other changes that may be
required to allow the debtor corporation to make its business viable and devise
a business plan. It is also used externally to provide information to the creditors
and other stakeholders, allowing them to assess whether the problems are likely
to reoccur, which would make a restructuring plan more likely to fail. Changing
the conditions that caused the financial distress and convincing the creditors that
it has been done are both necessary to garner the requisite creditor support and
implement a viable plsm.


Hence, a CCAA restructuring proceeding is a step to avoid bankruptcy. In bank-
ruptcy, the assets of a company vest with a trustee in bankruptcy, who is both a
court-appointed officer and an insolvency professional that liquidates the assets
and distributes the proceeds among creditors according to the priority of their
claims, asset out in the Bankruptcy and Insolvency Act (BIA). The company could
still be sold as a going concern, although it is the trustee that has carriage of the
process, not the directors and officers, and trustees rarely operate a business.


For a full discussion, see chapter 4.
In contrast to several other countries, such as the United Kingdom, directors' fiduciary obligations
remain to the corporation, even when insolvent. However, directors owe a duty of care to creditors
and the chance of prejudice to creditors increases as a company enters the "zone of insolvency : as
discussed in chapter 5.
Bankruptcy and Insolvency Act, RSC 1985, c. B-3, as amended (BfA). The BIA also contains restructur-
ing provisions, discussed below.
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Such a sale would be subject to more prescriptive requirements set out in the
BfA. Insolvency and bankruptcy law is aimed at allocating decision and control
rights in the financially distressed corporation or other business form, to ensure
optimal use of the assets, whether the ultimate disposition is continuation of the
business, sale as a going concern and/or liquidation.


Where an insolvent corporation s business is viable, the CCAA provides an oppor-
tunity for the debtor corporation to negotiate a workout with its creditors, either
through compromises of the amount of claims owing or timing of payments,
refinancing agreements, conversion of debt to equity, the injection of new equity
investment in the firm, or changes in the business structure. Restructuring can
result in arrangements that are a hybrid of these strategies, such as liquidation
on a going-concern basis or liquidation of part of the business in order to finance
restructuring of the rest of the enterprise and dispose of underperforming
assets, or a mix of liquidation and going forward business, which the courts have
approved in appropriate circumstances. A business is frequently worth more as
a going concern than if its assets are liquidated on a piecemeal basis to satisfy
creditors' claims.


Where a debtor corporation can restructure, preservation of ongoing value, such
as the skiled workforce, supply arrangements, customer base and other goodwil,
adds extra value over and above the aggregate realizable value of individual tan-
gible or intangible assets. Alternatively, sale of the enterprise on a going-concern
basis to pre-filing creditors or new third parties may be the solution, especially 
the new owner brings operational expertise, management skills, liquidity, access
to reserve capital, and other benefits to the business. The court-supervised pro-
cess assists with controlling and allocating the collective action and transaction
costs among the firm s diverse creditors, thus ensuring more value is extracted
from the firm.


While Canada s insolvency system historically favoured liquidation of firms that
were unable to meet their debts as they generally became due, usually at the
instance of senior lenders, the system shifted in the 1990s to more of a rehabilta-
tion system, although there continues to be substantial control by senior lenders.


See, for example, Re Anvil Range Mining Corp. (2002), 34 CRR. (4th) 157 (ant. CA.), additional rea-
sons 2002 CarsweliOnt 3687 (ant. CA.), leave to appeal refused 2003 CarsweliOnt 730, 2003 Car-
sweliOnt 731 (S.CC).


10 Thomas Jackson, "Translating Assets and Liabilties in the Bankruptcy Forum" and the Hon. Richard
Posner, Chief Judge, US Court of Appeals for the Seventh Circuit, "Foreword' : both in J.5. Bhan-
dari and L.A. Weiss, Eds., Corporate Bankruptcy: Economic and Legal Perspectives (Cambridge: Cam-
bridge University Press, 1996) at xi, 53. Jacob Ziegel, ed., Current Developments in International
and Comparative Corporate Insolvency Law (Oxford: Clarendon Press, 1994) at 109. Generally, see
also, volumes of the Annual Review of Insolvency Law, J. Sarra, ed., 2003 to 2012 (Toronto: Carswell,
2004-2013).
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Senior lenders often prefer higher recovery rehabiltation to liquidation, but where
they are looking for a more immediate return of capital, they may press for liquida-
tion. l1 Canada s regime shifted towards a rehabiltation model almost a decade ear-
lier than nations such as the United Kingdom or Germany, which are now showing
signs of moving from liquidation to reorganization as a key focus of the insolvency
system. This global context is important because, as wil be seen throughout this
book, there is pressure for the system to change once again, given the control shifts
internationally, in terms of the nature and type of lenders that increasingly domi-
nate international capital and financial markets. The most recent changes raise new
public policy challenges for an effective restructuring system.


Insolvency law is an indispensable component of commercial economies and
regulates governance of the insolvent corporation during the key period of
decision-making regarding its future. Insolvency law also plays a broad social and
economic role in overall economic planning; the survival of financially distressed
firms and the economic activity that they generate are in themselves important
objectives of the system. However, rehabilitation of the firm can only occur
where a business is viable, and there may be some industries in which current
capacity must be rationalized. Globalization pressures can make these determi-
nations complex because the decision is often layered with whether there is a
national interest in preserving particular types of economic activity within Can-
ada or whether the assets should be put to their highest use elsewhere.


There can also be public policy issues associated with allowing one corporation
to shed its debt and restructure, creating somewhat of a competitive advantage
over corporations in the same market that were competitive until the debtor went
through restructuring, down-sized or took other measures, free of the costs nor-
mally imposed on such activities by contractual and regulatory obligations. Work-
outs that provide an advantage to one party to the detriment of more vulnerable
parties can create a downward spiral of economic activity in a particular sector.
Arguably, the goal of the insolvency system is to maximize the value of the enter-
prise overall, and where firms can generate more value for stakeholders on a going-
concern basis, the insolvency system should facilitate the debtor corporation
negotiation with creditors for a viable plan of arrangement.13 Equally, however, one
needs to be cognizant of the overall impact on a particular sector where one major
corporation has restructured when the entire sector is in a struggle to survive.


11 See discussion of financing in chapter 4.
12 Karen Gross, 


Failure and Forgiveness: Rebalancing the Bankruptcy System (New Haven: Yale Univer-
sity Press, 1997).


13 Janis Sarra, 
Creditor Rights and the Public Interest, Restructuring Insolvent Corporations (Toronto: Uni-


versity of Toronto Press, 2003).
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grée de déchargement des navires et de centrale à béton 
sur des terrains portuaires appartenant à une entreprise 
fédérale — Le règlement de zonage et d’aménagement 
municipal est-il inapplicable? — L’exclusivité des com-
pétences s’applique-t-elle à tous les biens dont le gou-
vernement fédéral a la maîtrise? — Loi constitutionnelle 
de 1867, art. 91(1A).


 Droit constitutionnel — Partage des pouvoirs — Navi-
gation et bâtiments ou navires — Exclusivité des compé-
tences — Prépondérance fédérale — Société cherchant 
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Authority Respondents


and


Burrardview Neighbourhood Association and 
City of Vancouver Respondents
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BRITISH COLUMBIA


 Constitutional law — Division of powers — Public 
property — Interjurisdictional immunity — Company 
seeking to build integrated ship offloading/concrete 
batching facility on port lands owned by federal under-
taking — Whether municipal zoning and development 
by-law inapplicable — Whether interjurisdictional 
immunity extends to all federally controlled property 
— Constitution Act, 1867, s. 91(1A).


 Constitutional law — Division of powers — Navi-
gation and shipping — Interjurisdictional immunity 
— Federal paramountcy — Company seeking to build 
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à construire une installation intégrée de déchargement 
des navires et de centrale à béton sur des terrains por-
tuaires appartenant à une entreprise fédérale — Le 
règlement de zonage et d’aménagement municipal est-il 
inapplicable du fait de la compétence du Parlement sur 
« la navigation et les bâtiments ou navires »? — La com-
pétence en matière d’utilisation des sols que s’attribue 
l’entreprise fédérale fait-elle intervenir l’exclusivité des 
compétences? — A-t-il été satisfait aux exigences de la 
doctrine de la prépondérance fédérale? — Loi constitu-
tionnelle de 1867, art. 91(10).


 Droit constitutionnel — Partage des pouvoirs — 
Exclusivité des compétences — Portée.


 Lafarge Canada Inc. souhaitait construire une instal-
lation intégrée de déchargement des navires et de cen-
trale à béton sur un terrain situé sur le front de mer et 
appartenant à l’Administration portuaire de Vancouver 
(« APV »), une entreprise fédérale constituée en vertu de la 
Loi maritime du Canada de 1998. La ville de Vancouver, 
qui a proposé certaines modifications au projet, ainsi que 
l’APV, ont donné leur approbation de principe au projet, 
mais un groupe de contribuables s’y est opposé et a pré-
senté à la Cour suprême de la Colombie-Britannique une 
requête plaidant que la ville avait refusé d’exercer sa com-
pétence à l’égard des terrains et qu’elle aurait dû insister 
pour que Lafarge obtienne un permis d’aménagement 
municipal. L’APV a répondu qu’aucun permis municipal 
n’était nécessaire parce que ses terrains bénéficiaient de 
l’application de la doctrine de l’exclusivité des compéten-
ces, s’agissant d’une « propriété publique » fédérale au 
sens du par. 91(1A) de la Loi constitutionnelle de 1867, 
ou parce que la gestion de ces terrains est essentielle à 
« l’entreprise fédérale » de l’APV relevant de la compé-
tence fédérale en matière de « navigation et bâtiments ou 
navires » prévue au par. 91(10). Subsidiairement, l’APV 
a plaidé qu’il existait un conflit d’application qui devait, 
conformément à la doctrine de la prépondérance fédé-
rale, être résolu en faveur de la compétence fédérale. 
Le juge en chambre a accueilli la demande des contri-
buables et a déclaré que l’APV n’avait pas compétence 
pour approuver le projet. La Cour d’appel a annulé cette 
décision, a conclu que les terrains de l’APV étaient une 
« propriété publique » au sens du par. 91(1A) de la Loi 
constitutionnelle de 1867 et a déclaré que le règlement 
de zonage et d’aménagement de la ville ne s’appliquait 
pas aux installations projetées.


 Arrêt : Le pourvoi est rejeté.


 Les juges Binnie, LeBel, Deschamps, Fish, Abella et 
Charron : La présente affaire devrait être tranchée sui-
vant la doctrine de la prépondérance fédérale et non sui-
vant celle de l’exclusivité des compétences. Selon Banque 


integrated ship offloading/concrete batching facility on 
port lands owned by federal undertaking — Whether 
municipal zoning and development by-law inapplicable 
in view of Parliament’s jurisdiction over “navigation and 
shipping” — Whether land use jurisdiction asserted by 
federal undertaking attracting interjurisdictional immu-
nity — Whether requirements of federal paramountcy 
doctrine satisfied — Constitution Act, 1867, s. 91(10).


 Constitutional law — Division of powers — Inter-
jurisdictional immunity — Scope.


 Lafarge Canada Inc. wished to build an integrated 
ship offloading/concrete batching facility on waterfront 
lands owned by the Vancouver Port Authority (“VPA”), 
a federal undertaking constituted pursuant to the 1998 
Canada Marine Act. The City of Vancouver, which pro-
posed certain modifications, and the VPA approved the 
project in principle, but a group of ratepayers opposed 
it and filed an application in the British Columbia 
Supreme Court, arguing that the City had declined to 
exercise jurisdiction over the lands and ought to have 
insisted that Lafarge obtain a City development permit. 
The VPA replied that no City permit was necessary 
because VPA lands enjoy interjurisdictional immunity 
as “public property” within the meaning of s. 91(1A) of 
the Constitution Act, 1867, or because the management 
of those lands is vital to the VPA’s “federal undertaking” 
pursuant to the federal s. 91(10) jurisdiction over “navi-
gation and shipping”. In the alternative, the VPA con-
tended that there was an operational conflict and that, 
according to the doctrine of federal paramountcy, the 
conflict must be resolved in favour of federal jurisdic-
tion. The chambers judge granted the ratepayers’ appli-
cation and declared that the VPA lacked jurisdiction to 
approve the project. The Court of Appeal set aside the 
decision, finding that VPA lands are “public property” 
within the meaning of s. 91(1A) of the Constitution Act, 
1867 and declaring the City’s zoning and development 
by-law to be inapplicable to the proposed development.


 Held: The appeal should be dismissed.


 Per Binnie, LeBel, Deschamps, Fish, Abella and 
Charron JJ.: This case should be decided on the basis of 
federal paramountcy, not interjurisdictional immunity. 
As explained in Canadian Western Bank v. Alberta, 
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canadienne de l’Ouest c. Alberta, dont les motifs sont 
déposés simultanément, la doctrine de l’exclusivité des 
compétences ne devrait généralement pas être appliquée 
lorsque la matière législative présente un double aspect et 
que les autorités, tant fédérale que provinciale, ont toutes 
deux un intérêt impérieux. En l’absence de mesures fédé-
rales de contrôle de l’utilisation des sols valides et appli-
cables à ces terrains, le fédéralisme ne commande pas 
un vide réglementaire, un résultat qu’entraînerait l’exclu-
sivité des compétences. La matière en cause en l’espèce 
— l’aménagement des terrains du front de mer — pour-
rait potentiellement relever de la compétence provinciale 
ou fédérale, selon la propriété et l’utilisation que l’on se 
propose de faire du terrain. Les terrains du front de mer 
ne cessent pas d’être « dans la province » parce qu’ils 
peuvent éventuellement servir à des activités assujetties 
à la réglementation fédérale, mais la compétence fédé-
rale prévaudra sur la compétence provinciale dans les cas 
où des lois valides, l’une fédérale et l’autre provinciale, 
s’appliquent à différents aspects de l’utilisation projetée 
et donnent lieu à un conflit d’application. [4] [37] [43] [4] [37] [43]


 La Loi maritime du Canada est une loi fédérale qui, 
en raison de son caractère véritable, se rapporte tant à 
la gestion d’une « propriété publique » qu’à « la naviga-
tion et les bâtiments ou navires ». Le paragraphe 91(1A) 
de la Loi constitutionnelle de 1867 n’étend pas l’appli-
cation de l’exclusivité des compétences à tous les biens 
dont le gouvernement fédéral a la maîtrise. En l’absence 
d’une relation de mandataire, la propriété publique doit 
comprendre un élément de propriété fédérale afin de 
bénéficier de l’immunité constitutionnelle à l’égard des 
règlements provinciaux relatifs à l’utilisation des sols. 
L’État fédéral n’a aucun intérêt propriétal sur les ter-
rains en question. Selon les lettres patentes de l’APV, 
les terrains que Lafarge propose de louer de l’APV pour 
son projet sont décrits à l’annexe C. Aux termes de la 
Loi maritime du Canada, les terrains décrits à l’an-
nexe C appartiennent à l’APV et non à l’État, et il est 
prévu expressément que l’APV n’est pas un mandataire 
de l’État pour les besoins de la gestion de ces terrains. 
Puisque le par. 91(1A) crée une immunité fondée sur un 
intérêt propriétal, les terres de l’annexe C ne sont pas la 
« propriété publique » de l’État fédéral et ne sont donc 
pas visées au par. 91(1A). L’attribution aux terres décri-
tes à l’annexe C du statut prévu au par. 91(1A) et leur 
assujettissement par le fait même à un régime fédéral 
auquel le statut de non-mandataire de l’État devait per-
mettre d’échapper serait contraire à l’objectif législatif 
du Parlement. [48] [53] [56] [60] [72]


 L’exclusivité des compétences ne s’applique pas non 
plus à chaque élément d’une entreprise constituée en 
société sous le régime d’une loi fédérale ou assujettie à la 
réglementation fédérale; son application est limitée aux 


released concurrently, the doctrine of interjurisdic-
tional immunity should generally not be applied where 
the legislative subject matter presents a double aspect 
and both federal and provincial authorities have a com-
pelling interest. Were there to be no valid federal land 
use planning controls applicable to the site, federalism 
does not require a regulatory vacuum, which would be 
the consequence of interjurisdictional immunity. The 
matter at issue here — the development of waterfront 
lands — could potentially fall under either provincial 
or federal jurisdiction, depending on the ownership of 
the lands and on the use to which it is proposed that 
they be put. Waterfront lands do not cease to be “within 
the province” by reason of their potential use for feder-
ally regulated activities, but the federal power will be 
paramount to the provincial power where valid federal 
and provincial laws are applicable to different aspects 
of the proposed use and come into operational conflict. 
[4] [37] [43]


 The Canada Marine Act is a federal law that in pith 
and substance relates both to the management of “public 
property” and to “navigation and shipping”. Section 
91(1A) of the Constitution Act, 1867 does not extend 
interjurisdictional immunity to all federally controlled 
property. Absent an agency relationship, public property 
must encompass some element of ownership by Canada 
in order to receive constitutional immunity from pro-
vincial land use regulations. The federal Crown has no 
proprietary interest in the subject land. The VPA’s let-
ters patent indicate that the lands Lafarge proposes to 
lease from the VPA for its project are Schedule C lands. 
Under the Canada Marine Act, Schedule C lands are 
owned by the VPA, not by the Crown, and it is expressly 
provided that the VPA is not an agent of Canada in rela-
tion to those lands. Since s. 91(1A) creates an immunity 
based on a proprietary interest, Schedule C lands are 
not “public property” of the federal Crown and do not 
therefore fall within the scope of s. 91(1A). To impute 
s. 91(1A) status to the Schedule C lands and thereby 
subject the lands to a Crown regime which the denial 
of Crown agent status was designed to avoid, would be 
inconsistent with Parliament’s intent. [48] [53] [56] [60] 
[72]


 Nor does interjurisdictional immunity apply to every 
element of an undertaking that has been incorporated fed-
erally or is subject to federal regulation; it is restricted to 
“essential and vital elements” of the undertaking. There 
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« éléments essentiels ou vitaux » de l’entreprise. Aucune 
compétence fédérale n’est expressément prévue en 
matière de « terrains portuaires ». L’autorité législative 
de l’APV doit donc découler de la compétence fédérale 
sur « la navigation et les bâtiments ou navires » prévue au 
par. 91(10) de la Loi constitutionnelle de 1867. Cette auto-
rité peut assujettir à la compétence fédérale une matière 
par ailleurs assujettie à la compétence provinciale si elle 
est « intégrée étroitement » au domaine de la navigation 
et des bâtiments ou navires. En l’espèce, les mesures de 
contrôle de l’utilisation des sols prises aux termes de la 
Loi maritime du Canada vont au-delà des biens de l’État 
afin d’englober des utilisations « intégrées étroitement » 
au domaine de la navigation et des bâtiments ou navi-
res. Leur portée couvre le projet Lafarge que la ville et 
l’APV envisagent depuis le début comme une installation 
intégrant des services de transport et de malaxage dans 
laquelle le transport maritime constitue un aspect domi-
nant. Le port n’est pas une enclave fédérale. L’APV pos-
sède et loue des terrains utilisés pour diverses activités. 
Autoriser la construction d’une centrale à béton sur ces 
terrains portuaires ne relève pas des fonctions essentiel-
les ou vitales de l’APV. En l’espèce, l’autorisation s’ins-
crit plutôt dans une entreprise accessoire au transport 
maritime. L’absence de mesures valides et applicables de 
réglementation fédérale de l’utilisation des sols ne place-
rait pas les terrains en cause dans un vide réglementaire. 
Les mesures provinciales de contrôle de l’utilisation des 
sols seraient alors applicables. Les arguments du gouver-
nement fédéral en faveur de l’exclusivité des compéten-
ces sont donc rejetés. [42] [65-66] [68] [72-73]


 Cependant, les conditions préalables à l’application 
de la doctrine de la prépondérance fédérale sont respec-
tées et la demande des contribuables devrait être rejetée 
pour ce motif. Premièrement, il existe un texte légis-
latif fédéral valide et applicable, soit la Loi maritime 
du Canada. Le plan d’utilisation des sols comme les 
politiques et procédures autorisées par cette loi doivent 
être interprétés en fonction de l’étendue de la compé-
tence fédérale. La compétence sur la navigation et les 
bâtiments ou navires est la seule source de compétence 
fédérale reliée aux terrains affectés au projet Lafarge. 
L’ensemble du projet Lafarge devant être réalisé sur les 
terrains de l’APV décrits à l’annexe C est suffisamment 
« intégré » à l’installation de déchargement des navires 
et des barges pour que la réglementation fédérale s’ap-
plique à tous ses aspects. Deuxièmement, il existe un 
texte législatif provincial valide et applicable. Le règle-
ment de zonage et d’aménagement municipal constitue 
l’exercice valide d’un pouvoir législatif autorisé par 
la province. Les mesures de contrôle de l’utilisation 
des sols constituent des textes législatifs d’application 
générale qui n’ont pas pour objet la navigation et les 
bâtiments ou navires. Troisièmement, les deux textes 


is no explicit federal jurisdiction over “port lands”. The 
VPA’s authority must therefore be derived from the fed-
eral power over “navigation and shipping” under s. 91(10) 
of the Constitution Act, 1867. This power may bring 
within federal jurisdiction a matter otherwise subject 
to provincial jurisdiction if that matter is “closely inte-
grated” with shipping or navigation. Here, the Canada 
Marine Act’s land use controls reach beyond Crown 
property to embrace uses that are “closely integrated” 
with shipping and navigation. This covers the Lafarge 
project, which has from the outset been conceived of by 
both the City and the VPA as an integrated transporta-
tion/mixing facility in which the marine transporta-
tion aspect dominates. The port is not a federal enclave. 
VPA lands are held and leased for a variety of activities. 
Authorizing the construction of a cement mixing facility 
on these port lands does not fall within the VPA’s core 
or vital functions. On the facts of this case, it is rather an 
activity incidental to shipping. In the absence of valid 
and applicable federal regulatory land use controls there 
would be no regulatory vacuum on the land at issue. 
Provincial land use controls would apply. The federal 
arguments in favour of interjurisdictional immunity are 
therefore rejected. [42] [65-66] [68] [72-73]


 The preconditions of federal paramountcy are met, 
however, and the ratepayers’ application should be dis-
missed on that ground. First, there is a valid and appli-
cable federal law, namely the Canada Marine Act. Its 
land use plan and policies and procedures must be con-
strued in light of the scope of the federal power. The 
only source of federal power relevant to the Lafarge 
project lands is the navigation and shipping power. The 
whole of the Lafarge project on the VPA’s Schedule C 
lands is sufficiently “integrated” into the ship/barge 
unloading facility to make federal law applicable to all 
aspects of it. Second, there is a valid and applicable pro-
vincial law. The City’s zoning and development by-law 
is a valid expression of provincially authorized legisla-
tive power. The land use controls are laws of general 
application that are not aimed at navigation and ship-
ping. Third, these two valid laws are incapable of simul-
taneous enforcement: there is an operational conflict in 
this case because a judge could not have given effect to 
both the federal law and the municipal law. The record 
confirms areas of conflict relating to a height restric-
tion, and to noise and pollution standards. To apply the 
relevant municipal law in these areas would frustrate 
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législatifs valides ne sont pas susceptibles d’application 
simultanée : il existe en l’espèce un conflit d’application 
parce qu’un juge n’aurait pas pu appliquer à la fois la loi 
fédérale et le règlement municipal. Le dossier confirme 
la présence de zones de conflit pour ce qui est de la 
limite de hauteur ainsi que des normes relatives au bruit 
et à la pollution. L’application du règlement municipal 
dans ces matières entraverait la réalisation de l’objec-
tif fédéral en privant l’APV de son pouvoir de décision 
définitive sur la mise en œuvre d’un projet que la ville et 
l’APV ont toutes deux considéré comme principalement 
relié au transport maritime relativement à des matières 
qui relèvent de la compétence législative du Parlement. 
[75] [77-81] [85]


 Le juge Bastarache : Le pourvoi doit être rejeté uni-
quement en appliquant comme il se doit la doctrine de 
l’exclusivité des compétences dans le contexte de la 
compétence du Parlement sur la navigation et les bâti-
ments ou navires. Même si cette doctrine a été critiquée, 
ses opposants n’ont pas réussi à démontrer pourquoi il 
faudrait y renoncer. Sans elle, il n’y aurait aucun moyen 
d’atténuer une loi provinciale de façon à ce qu’elle 
devienne inapplicable à une matière fédérale tout en 
préservant son applicabilité aux autres matières qui ne 
relèvent pas de la compétence fédérale. De même, rien 
ne permettrait d’empêcher l’application non autorisée 
d’une loi provinciale par ailleurs valide à une matière 
fédérale dans des situations où il n’existe aucune loi 
fédérale incompatible. [93] [103] [107]


 La doctrine de l’exclusivité des compétences porte 
sur la compétence : l’important est de savoir si une loi 
provinciale « touche » le contenu essentiel d’un chef de 
compétence législative fédérale. Le critère qui détermine 
l’exclusivité des compétences ne devrait donc pas insister 
sur l’activité ou sur l’exploitation précise qui est en cause 
et sur la question de savoir si cette activité ou utilisation 
échappe au règlement municipal, mais plutôt sur celle 
de savoir si la compétence fédérale en cause échappe à 
l’application de la loi provinciale. Vu l’importance accor-
dée à la compétence plutôt qu’à la mesure, il n’est pas 
nécessaire qu’une mesure législative ou exécutive fédé-
rale « occupe le champ » pour que l’immunité s’appli-
que à un domaine de compétence législative fédérale. Le 
simple fait qu’une loi provinciale ou un règlement muni-
cipal « touche » un élément essentiel d’un domaine de 
compétence fédérale exclusive suffit à les rendre inap-
plicables à l’égard d’une entreprise fédérale. Il ne faut 
pas donner au terme « touche » un sens exigeant que le 
contenu essentiel de la compétence fédérale, ou les opé-
rations de l’entreprise, soient complètement paralysés; 
pour que l’immunité puisse s’appliquer, l’application de 
la loi provinciale doit produire des effets suffisamment 
importants et graves. [109-110] [139]


the federal purpose by depriving the VPA of its final 
decisional authority on the development of a project 
that both the City and the VPA have considered to be 
primarily shipping-related in respect of matters that fall 
within the legislative authority of Parliament. [75] [77-
81] [85]


 Per Bastarache J.: The appeal should be dismissed 
solely on a proper application of the doctrine of inter-
jurisdictional immunity in the context of Parliament’s 
power over navigation and shipping. Although this 
doctrine has been criticized, its critics have not suc-
cessfully demonstrated why it should be abandoned. 
Without it, there would be no remedy permitting a 
provincial law to be read down in such a way as to be 
inapplicable to a federal matter while continuing to be 
applicable to other, non-federal matters. There would 
also be no way to prevent the improper application of 
an otherwise valid provincial law to a federal matter in 
situations where there is no competing federal law. [93] 
[103] [107]


 The doctrine of interjurisdictional immunity is 
about jurisdiction: what matters is whether a valid 
provincial law “affects” the core of a federal head of 
legislative power. The test for immunity should there-
fore be focussed not on a specific activity or operation 
and on whether that activity or operation is immune 
from the provincial law; rather, its focus should be on 
whether the federal power in question is immune from 
the application of the provincial law. Because of this 
focus on jurisdiction rather than on an action, there 
need not be any federal legislation or executive action 
“occupying the field” for federal immunity to be trig-
gered in an area under federal legislative authority. The 
mere fact that a provincial law or a municipal by-law 
“affects” a vital part of an area under exclusive federal 
jurisdiction is enough to render it inapplicable to a fed-
eral undertaking. The meaning of the word “affects” 
should not be interpreted as requiring complete paraly-
sis of the core of the federal power or the operations 
of the undertaking; rather, to trigger immunity, the 
impact of the application of the provincial law must be 
sufficiently severe and serious. [109-110] [139]
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 En l’espèce, le règlement municipal est une mesure 
législative provinciale d’application générale valide. Son 
caractère véritable s’attache à la réglementation de l’uti-
lisation des sols et de l’aménagement des terrains situés 
dans les limites de la ville. L’application du règlement 
n’empiète pas sur la compétence législative exclusive du 
Parlement en matière de « propriété publique » parce que 
les terrains en question ne constituent pas une « propriété 
publique » au sens du par. 91(1A) de la Loi constitution-
nelle de 1867 et qu’ils ne bénéficient donc pas de l’immu-
nité réservée au domaine fédéral qui écarte l’application 
du règlement municipal. Puisque l’immunité au cœur du 
par. 91(1A) est fondée sur un intérêt propriétal, le critère 
pertinent pour déterminer si un terrain est une propriété 
publique au sens de cet article consiste à savoir si la preuve 
établit que l’État fédéral possède à l’égard de ce terrain 
un intérêt propriétal suffisant. Ainsi, lorsqu’une société 
d’État est propriétaire d’un terrain ou le détient à un titre 
autre que celui de mandataire de l’État, il faut un élément 
du droit de propriété de l’État fédéral afin que le terrain 
bénéficie de l’immunité constitutionnelle qui écarte l’ap-
plication des lois et règlements provinciaux sur l’utilisa-
tion des sols. Compte tenu des faits de l’espèce, l’État n’a 
pas établi l’existence d’un intérêt propriétal suffisant sur 
les terrains pour justifier l’immunité réservée au domaine 
fédéral sur le fondement du par. 91(1A). Le bien-fonds 
en question est décrit à l’annexe C des lettres patentes de 
l’APV, et il ressort nettement que le législateur a fait le 
choix exprès d’exclure les terrains visés à l’annexe C de la 
définition de terrains fédéraux et de terrains détenus par 
les mandataires de l’État au nom de l’État. En incluant 
les terrains en question dans l’annexe C, le Parlement a 
renoncé à tout intérêt propriétal sur ces terrains. L’APV 
détient les biens-fonds en son propre nom et non pour le 
bénéfice de l’État. [115] [119] [123-125]


 Le règlement de la ville est constitutionnellement 
inapplicable en raison de l’exclusivité fédérale qui s’ap-
plique au contenu essentiel de la compétence sur la navi-
gation et des bâtiments ou navires prévue au par. 91(10) 
de la Loi constitutionnelle de 1867. Le contenu essentiel 
de la compétence prévue au par. 91(10) englobe nécessai-
rement le pouvoir de réglementer l’utilisation des sols et 
l’aménagement des terrains portuaires pour les activités 
nécessaires aux opérations portuaires. Cette réglemen-
tation établit le lien nécessaire avec la navigation et les 
bâtiments ou navires pour que l’immunité fédérale s’ap-
plique, et cette conclusion découle du fait qu’on inclut 
généralement les ports et les havres dans la compétence 
fédérale sur la navigation et les bâtiments ou navires 
et, plus précisément, du fait qu’on inclut les activités et 
les décisions des administrations portuaires concernant 
l’utilisation des sols et l’aménagement des terrains por-
tuaires lorsqu’un lien suffisant est établi entre cette régle-
mentation et la navigation et les bâtiments ou navires. La 


 Here, the City’s by-law is valid provincial legisla-
tion of general application. Its pith and substance is 
in relation to the regulation of land use planning and 
development for property situated within the City. The 
application of the by-law does not invade Parliament’s 
exclusive legislative jurisdiction over “public prop-
erty”, because the lands in question do not constitute 
“public property” within the meaning of s. 91(1A) of 
the Constitution Act, 1867 and therefore do not enjoy 
federal immunity from the application of the municipal 
by-law on that basis. Since the immunity at the heart of 
s. 91(1A) is based on a proprietary interest, the relevant 
test for determining whether lands constitute public 
property for the purposes of that section is whether 
there is evidence that the federal Crown has a suffi-
cient proprietary interest in them. Thus, when a Crown 
corporation owns or holds land other than as a Crown 
agent, there must be some element of ownership by the 
federal Crown for it to receive constitutional immunity 
from provincial land use laws and regulations. On the 
facts of this case, the Crown has not established a pro-
prietary interest in the lands that would be sufficient to 
justify federal immunity on the basis of s. 91(1A). The 
lands in question are listed in Schedule C of the VPA’s 
letters patent, and it is clear that Parliament explicitly 
chose to exclude Schedule C lands from the definition of 
federal lands and lands held in the name of the Crown 
by Crown agents. In including the lands in Schedule C, 
Parliament renounced any proprietary interest in them. 
The lands are held by the VPA in its own name, and not 
for the benefit of the Crown. [115] [119] [123-125]


 The City’s by-law is constitutionally inapplicable by 
reason of federal immunity in respect of the core of the 
navigation and shipping power under s. 91(10) of the 
Constitution Act, 1867. The core of the s. 91(10) power 
necessarily extends to and includes the power to regu-
late land use planning and development for port lands in 
support of port operations. This provides the necessary 
link to navigation and shipping in order to trigger fed-
eral immunity, and it flows from the inclusion of ports 
and harbours generally within the federal power over 
navigation and shipping and, more specifically, from the 
inclusion of land use planning and development activities 
and decisions by port authorities in respect of port lands 
when such activities and decisions have a sufficient con-
nection to navigation and shipping. The s. 91(10) power 
must also include and extend to federally regulated port 
authorities such as the VPA, whose creation, role and 
mandate are undeniably at the core of Parliament’s leg-
islative authority over navigation and shipping insofar 
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compétence prévue au par. 91(10) doit inclure aussi les 
administrations portuaires assujetties à la réglementa-
tion fédérale comme l’APV, dont la création, le rôle et le 
mandat font indéniablement partie du contenu essentiel de 
la compétence législative du Parlement sur la navigation 
et les bâtiments ou navires, dans la mesure où l’exercice 
de leurs opérations et de leur rôle est nécessaire aux opé-
rations portuaires. La décision d’appliquer ou non l’im-
munité fédérale ne devrait pas être fonction seulement 
de l’utilisation directe des parcelles de terrains portuai-
res en question pour des « activités portuaires » ou des 
activités simplement « nécessaires » aux opérations por-
tuaires, et de la crainte que certaines utilisations entrant 
dans cette dernière catégorie puissent sembler dans une 
certaine mesure moins étroitement liées à la navigation 
ou aux bâtiments et navires. La réglementation de l’uti-
lisation des sols et de l’aménagement de tous les terrains 
portuaires se trouve au cœur du contenu essentiel du par. 
91(10). Dans la mesure où ce pouvoir de réglementation 
est exercé conformément aux statuts constitutifs et au 
mandat de l’entreprise fédérale et qu’il a pour objet les 
terrains portuaires au regard des activités nécessaires 
aux opérations portuaires (à tout le moins) ou au regard 
des activités strictement portuaires, le statut précis d’une 
parcelle de terrain portuaire donnée et l’utilisation pré-
cise que l’on veut en faire ne devraient alors pas entrer 
en ligne de compte. Les utilisations spécifiques des sols 
ne sont pertinentes à l’analyse de l’immunité que dans 
la mesure où il pourrait s’en dégager un exercice illégi-
time du pouvoir fédéral essentiel de réglementer l’utilisa-
tion des sols sur les terrains portuaires. En l’espèce, aux 
termes de la Loi maritime du Canada, les terrains décrits 
à l’annexe C ont été désignés comme étant « nécessaires 
aux opérations portuaires », et la décision de l’APV d’ap-
prouver le projet Lafarge sur ces terrains correspondait 
à un exercice valide de son pouvoir de réglementation de 
l’utilisation des sols sur les terrains portuaires pour les 
activités nécessaires aux opérations portuaires. Même 
si certains des aspects du projet, considérés isolément, 
peuvent paraître n’avoir qu’un lien distant avec les activi-
tés ou opérations de navigation et de transport maritime, 
le projet reste « nécessaire » aux opérations portuaires, 
compte tenu de son but ultime qui est de contribuer à 
la compétitivité et à la viabilité commerciale du port. 
Étant donné que le règlement municipal touche certai-
nement et considérablement la réglementation par l’APV 
de l’utilisation des sols et de l’aménagement des terrains 
portuaires pour les activités nécessaires aux opérations 
portuaires en imposant un régime de zonage et un pro-
cessus d’autorisation à l’égard des projets d’aménagement 
envisagés sur ces terrains, ce règlement est inapplicable 
puisqu’il touche un élément essentiel de la compétence 
fédérale sur la navigation et les bâtiments ou navires. 
[127] [130-131] [136] [138] [140] [142]


as their operations and functions are performed in sup-
port of port operations. The decision to recognize or 
deny federal immunity should not be based solely on 
whether the parcel of port lands in question is to be 
used directly for “port activities” or merely “in support 
of” port operations, and on fears that certain uses of the 
latter category would appear to be somehow less closely 
connected to shipping and navigation. The regulation 
of land use planning and development for all port lands 
lies at the core of s. 91(10). So long as that regulation 
function is performed properly according to the federal 
undertaking’s terms and mandate and is concerned with 
port lands for activities in support of port operations (at 
a minimum), or directly for port activities, the specific 
status of a particular parcel of port lands and its specific 
intended use should not matter. Specific uses of land 
are relevant to the immunity analysis only to the extent 
that they might reflect an improper exercise of the core 
federal power over the regulation of land use for port 
lands. Here, under the Canada Marine Act, Schedule 
C lands have been deemed to be “necessary to support 
port operations”, and the VPA’s decision to approve the 
Lafarge project on such lands was consistent with a 
valid exercise of its power to regulate land use planning 
for port lands in support of port operations. Although 
certain aspects of the project, taken on their own and 
in isolation, may appear to be only loosely connected 
with shipping and navigation activities or operations, 
the project “supports” port operations given that its ulti-
mate objective is to enhance competitiveness and com-
mercial viability. Since the City’s by-law clearly and 
significantly affects the VPA’s regulation of land use 
planning for port lands in support of port operations by 
imposing a zoning regime and an approval process for 
development proposals and projects on such lands, the 
by-law is inapplicable because it affects a vital part of 
the federal power over navigation and shipping. [127] 
[130-131] [136] [138] [140] [142]
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 Patsy J. Scheer, pour l’intimée la Ville de 
Vancouver.


 Peter M. Southey, pour l’intervenant le procu-
reur général du Canada.


 Shaun Nakatsuru et Mark Crow, pour l’interve-
nant le procureur général de l’Ontario.


 Alain Gingras, pour l’intervenant le procureur 
général du Québec.


 Argumentation écrite seulement par John G. 
Furey, pour l’intervenant le procureur général du 
Nouveau-Brunswick.


 Robert J. Normey et Nick Parker, pour l’interve-
nant le procureur général de l’Alberta.


 Version française du jugement des juges Binnie, 
LeBel, Deschamps, Fish, Abella et Charron rendu 
par


 les juges binnie et lebel — Le port de 
Vancouver est de loin le plus achalandé au Canada. 
Ses vastes opérations constituent non seulement un 
élément essentiel de l’industrie de la navigation et du 
transport, mais elles représentent aussi pour les huit 
municipalités environnantes une source d’activité 
économique, d’occasions d’affaire et de préoccu-
pations environnementales. De nouveaux modèles 
d’utilisation des terres et des méthodes de transport 
maritime modernes plus efficientes (la conteneuri-
sation, par exemple) ont dégagé de vastes étendues 
du front de mer qui se prêtent maintenant à d’autres 
types d’aménagement. Ce qui était à l’origine le sec-
teur de Coal Harbour à Vancouver est devenu une 
forêt d’hôtels luxueux et de condominiums dispen-
dieux. Ailleurs, les cheminées d’usine ont fait place 
à des parcs. Des entrepôts ont été transformés en 
élégants immeubles de bureaux. Pourtant, l’activité 
maritime demeure en plein essor. L’aménagement 
mixte du front de mer urbain où se côtoient les sec-
teurs du transport, de l’industrie, du commerce et 
de l’habitation pose alors un défi au partage sécu-
laire, dans des « compartiments étanches », de la 
compétence législative fédérale sur la navigation et 


 Patsy J. Scheer, for the respondent the City of 
Vancouver.


 Peter M. Southey, for the intervener the Attorney 
General of Canada.


 Shaun Nakatsuru and Mark Crow, for the inter-
vener the Attorney General of Ontario.


 Alain Gingras, for the intervener the Attorney 
General of Quebec.


 Written submissions only by John G. Furey, 
for the intervener the Attorney General of New 
Brunswick.


 Robert J. Normey and Nick Parker, for the inter-
vener the Attorney General of Alberta.


 The judgment of Binnie, LeBel, Deschamps, 
Fish, Abella and Charron JJ. was delivered by


1  binnie and lebel JJ. — Vancouver possesses 
by far the busiest port in Canada, and its vast 
operations constitute not only a vital part of the 
shipping and transportation industry but generate 
economic activity, commercial opportunities and 
environmental concerns for the eight surrounding 
municipalities. Changing land use patterns and 
more efficient modern shipping methods (con-
tainerization, for example) have released stretches 
of waterfront for other types of development. 
Vancouver’s original Coal Harbour is now a forest 
of luxury hotels and high-priced condominiums. 
Elsewhere smokestacks have given way to park-
land. Warehouses have been converted into trendy 
office buildings. Yet shipping activities flour-
ish. The realities of mixed transportation/indus-
trial/commercial/residential development along 
urban waterfronts pose a challenge to the vener-
able “watertight compartments” division of fed-
eral legislative jurisdiction over navigation and 
shipping, on the one hand, and provincial juris-
diction over property and civil rights on the other. 
How to give practical effect in the harbour con-
text to the exercise of these potentially conflicting  
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les bâtiments ou navires, d’une part, et de la com-
pétence provinciale sur la propriété et les droits 
civils, d’autre part. Comment ces pouvoirs législa-
tifs et réglementaires potentiellement contradictoi-
res peuvent-ils s’exercer de façon pratique dans un 
contexte portuaire? Telle est la question au cœur de 
ce litige.


2 C’est le projet de construction, par l’intimée 
Lafarge Canada Inc., d’une installation « inté-
grée » de déchargement des navires et de centrale 
à béton dans le secteur est du port, sur un emplace-
ment connu sous le nom de Sterling Shipyard, qui 
suscite la controverse. Des granulats doivent être 
transportés par mer à partir de la Sunshine Coast, 
déchargés et remisés temporairement dans des 
silos érigés sur le front de mer, puis mélangés avec 
du ciment et expédiés ensuite vers divers chantiers 
de construction, en particulier au centre-ville de 
Vancouver. Certains matériaux, comme le ciment, 
doivent y être transportés par camion. L’installation 
de malaxage est une « centrale de dosage double » 
puisque les ingrédients peuvent soit être mélangés 
sur place (« mélange mouillé ») pour être ensuite 
chargés et expédiés, soit être chargés dans leur état 
initial (« mélange sec ») dans les cuves tournantes 
des bétonnières où l’eau est ajoutée. Dans ce der-
nier cas, les ingrédients sont barattés pour devenir 
du ciment pendant leur transport vers le chantier de 
construction. Les intimées affirment qu’en fait, la 
« centrale de dosage double » sera intégrée à l’ins-
tallation de déchargement maritime.


3 Les deux ordres de gouvernement conviennent 
que la conception du projet Lafarge témoigne de 
bons principes d’aménagement, mais la Burrardview 
Neighbourhood Association (les « contribuables ») 
s’y oppose. Selon son argument juridique, qu’ont 
présenté à la Cour les procureurs généraux provin-
ciaux, la ville aurait dû insister pour que Lafarge 
obtienne un permis d’aménagement municipal. 
L’Administration portuaire de Vancouver (« APV ») 
intimée répond que, en droit, aucun permis muni-
cipal n’est nécessaire parce que ses terrains béné-
ficient de l’application de la doctrine de l’exclusi-
vité des compétences, s’agissant d’une « propriété 
publique » fédérale au sens du par. 91(1A) de la Loi 
constitutionnelle de 1867, ou que la gestion de ces 


legislative and regulatory powers is the central 
question posed by this litigation.


 The immediate controversy is the proposal by the 
respondent Lafarge Canada Inc. to build an “inte-
grated” ship offloading/concrete batching facility 
in the east harbour area on what is known as the 
Sterling Shipyard site. Aggregate is to be barged in 
by sea from the Sunshine Coast, offloaded, stored 
temporarily in silos on the waterfront, then mixed 
with cement, and thereafter dispatched to vari-
ous construction sites, particularly within down-
town Vancouver. Some material like cement is to 
be trucked in. The mixing component of the facil-
ity is described as a “twin batch plant” because 
the ingredients can either be tumbled on site (“wet 
mix”) and then loaded and dispatched, or loaded in 
their original state (“dry mix”) with water added in 
the rotating drums of concrete trucks. In the latter 
situation, the ingredients are churned into concrete 
on the way to a construction site. The respondents 
contend that as a matter of fact the “twin batch 
plant” will be integrated into the marine unloading 
facility.


 The two levels of government are in agreement 
that the Lafarge project reflects good planning prin-
ciples, but objection is taken by the Burrardview 
Neighbourhood Association (the “Ratepayers”). 
Their legal argument, advanced in this Court by 
the provincial attorneys general, is that the City 
ought to have insisted that Lafarge obtain a City 
development permit. The respondent, Vancouver 
Port Authority (“VPA”), replies that as a matter 
of law no City permit is necessary because VPA 
lands enjoy interjurisdictional immunity as federal 
“public property” within the meaning of s. 91(1A) 
of the Constitution Act, 1867, or their management 
is vital to the VPA’s “federal undertaking” pursuant 
to the federal s. 91(10) jurisdiction over “navigation 
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terrains est essentielle à « l’entreprise fédérale » de 
l’APV relevant de la compétence fédérale en matière 
de « navigation et bâtiments ou navires » prévue au 
par. 91(10). Dans les deux cas, l’APV affirme que 
les mesures provinciales de contrôle de l’utilisation 
des sols deviennent inopérantes. Subsidiairement, 
affirment les intimées, il existe un conflit d’appli-
cation entre les mesures provinciales et les mesu-
res fédérales de contrôle de l’utilisation des sols, 
et ce conflit doit, conformément à la doctrine de la 
prépondérance fédérale, être résolu en faveur de la 
compétence fédérale.


 Pour les motifs que nous avons exposés dans 
l’arrêt Banque canadienne de l’Ouest c. Alberta, 
[2007] 2 R.C.S. 3, 2007 CSC 22, rendu simultané-
ment, nous souscrivons à la méthode énoncée par 
le regretté juge en chef Dickson dans SEFPO c. 
Ontario (Procureur général), [1987] 2 R.C.S. 2, p. 
18, où il a jugé que les arguments à l’appui de la 
doctrine de l’exclusivité des compétences n’étaient 
pas particulièrement convaincants, et conclu qu’ils 
allaient à l’encontre du « courant dominant » de la 
jurisprudence canadienne en matière constitution-
nelle. Nous estimons tout particulièrement qu’il n’y 
a pas lieu d’utiliser cette doctrine lorsque, comme 
en l’espèce, la matière législative (l’aménagement 
du front de mer) présente un double aspect. Les 
autorités, tant fédérale que provinciale, ont toutes 
deux un intérêt impérieux. En l’absence de mesu-
res fédérales de contrôle de l’utilisation des sols 
valides, le fédéralisme ne commande pas (pas plus 
qu’il ne doit, dans les circonstances, tolérer) un 
vide réglementaire, résultat qu’entraînerait l’exclu-
sivité des compétences. Les faits démontrent tou-
tefois qu’il existe une loi fédérale valide et appli-
cable et que cette loi, tant dans son application que 
dans son objet, entre en conflit avec la loi provin-
ciale sur l’utilisation des sols et ses règlements 
d’application. On peut donc facilement trancher 
le pourvoi en faveur de l’APV en s’appuyant sur 
la doctrine de la prépondérance fédérale. La Cour 
d’appel de la Colombie-Britannique a rejeté la 
contestation des contribuables et, pour des motifs 
quelque peu différents, nous souscrivons à sa  
conclusion.


 Le pourvoi doit donc être rejeté.


and shipping”. In either case, the VPA says provin-
cial land use controls are rendered inoperative. In 
the alternative, the respondents say, there is opera-
tional conflict between the federal land use controls 
and provincial land use controls, and the conflict, 
according to the doctrine of federal paramountcy, 
must be resolved in favour of federal jurisdiction.


4  For the reasons we gave in Canadian Western 
Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22, 
released concurrently, we agree with the approach 
outlined by the late Chief Justice Dickson in OPSEU 
v. Ontario (Attorney General), [1987] 2 S.C.R. 2, 
at p. 18, in which he characterized the arguments 
for interjurisdictional immunity as not particularly 
compelling, and concluded that they ran contrary 
to the “dominant tide” of Canadian constitutional 
jurisprudence. In particular, in our view, the doc-
trine should not be used where, as here, the leg-
islative subject matter (waterfront development) 
presents a double aspect. Both federal and provin-
cial authorities have a compelling interest. Were 
there to be no valid federal land use planning con-
trols applicable to the site, federalism does not 
require (nor, in the circumstances, should it toler-
ate) a regulatory vacuum, which would be the con-
sequence of interjurisdictional immunity. On the 
facts, however, there is valid and applicable federal 
legislation which is in conflict, both in its operation 
and in its purpose, with the provincial land use leg-
islation and regulations adopted under its author-
ity. The appeal is thus easily resolved in favour 
of the VPA on the basis of federal paramountcy. 
The British Columbia Court of Appeal rejected the 
Ratepayers’ challenge and, for somewhat different 
reasons, we agree with its conclusion.


5  The appeal should therefore be dismissed.
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I. Les faits


6 Le port de Vancouver est défini, pour les besoins 
de la navigation, comme une bande de terrain s’éten-
dant sur 233 km de littoral entre Roberts Bank, près 
de la frontière américaine, en passant par Sturgeon 
Bank, la baie English et Burrard Inlet jusqu’à Port 
Moody. L’APV affirme avoir compétence exclu-
sive sur plus de 150 km de littoral. À l’intérieur 
des limites de Burrard Inlet, l’APV est responsable 
d’environ 6 000 hectares de fond marin et de 460 
hectares de « haute-terre » (soit, pour l’essentiel, du 
terrain gagné sur le front de mer).


7 L’APV a adopté le Port Land Use Management 
Plan (juin 1994) (intitulé « Port 2010 ») dont le 
[TRADUCTION] « fondement stratégique » est en 
partie énoncé comme suit :


[TRADUCTION] . . . le port est situé dans une région 
urbaine qui connaît elle aussi un essor important. Par 
conséquent, il est nécessaire de planifier efficacement 
l’interface de ces deux dynamiques. [p. 2]


8 Port 2010 inclut les municipalités adjacentes 
dans sa définition de [TRADUCTION] « parties inté-
ressées » (p. 12) et reconnaît que


[TRADUCTION] la SPV [le prédécesseur de l’APV] 
devra collaborer avec les municipalités et les collecti-
vités afin d’établir des plans d’utilisation des sols com-
patibles qui assurent la viabilité des activités du front 
de mer. [p. 20]


9 La commission d’évaluation foncière de la pro-
vince a effectivement exempté d’impôts locaux 
le chantier naval Sterling et d’autres terrains por-
tuaires en établissant à leur endroit une cotisation 
« néant » pour la taxation municipale et provin-
ciale, même si certaines sommes sont versées aux 
municipalités conformément à la Loi sur les paie-
ments versés en remplacement d’impôts, L.R.C. 
1985, ch. M-13.


10 Le plan d’aménagement officiel de la ville, le 
Central Waterfront Official Development Plan 
(adopté par le règlement no 5261, le 19 juin 1979) 
énonce que : [TRADUCTION] « Il est reconnu que, 
pour réaliser ses objectifs fondamentaux, la ville 
doit compter sur l’entière collaboration des divers 
propriétaires et des autorités sur le front de mer. La 


I. Facts


 Vancouver harbour, for navigational purposes, is 
defined as a stretch of 233 kilometres of coastline 
from Roberts Bank near the U.S. border through 
Sturgeon Bank, English Bay, and Burrard Inlet to 
Port Moody. The VPA claims proprietary juris-
diction over 150 kilometres of shoreline. Within 
Burrard Inlet, the VPA is responsible for approx-
imately 6,000 hectares of seabed and 460 hec-
tares of “upland” (i.e. mostly reclaimed waterfront 
land).


 The VPA has adopted a Port Land Use 
Management Plan (June 1994) (called “Port 2010”) 
whose “strategic rationale” is set out in part as fol-
lows:


. . . the port is situated within an urban region which 
is also experiencing significant growth. Accordingly, 
there is a need to effectively plan the interface of these 
two dynamics. [p. 2]


 Port 2010 includes adjacent municipalities in its 
definition of “stakeholders” (p. 12) and acknowl-
edges that


VPC [predecessor to the VPA] will need to work with 
the municipalities and communities to establish com-
patible land use plans that support a viable working 
waterfront. [p. 20]


 The provincial assessment authority has effec-
tively exempted from local taxes the Sterling 
Shipyard site and other port lands by assessing 
them at “nil” for municipal and provincial taxation 
purposes, although some monies are paid to the 
municipalities pursuant to the federal Payments in 
Lieu of Taxes Act, R.S.C. 1985, c. M-13.


 The City’s Central Waterfront Official 
Development Plan (which was adopted by By-law 
No. 5261, June 19, 1979) states that: “It is recognized 
that in order to realize the City’s basic objectives, 
full co-operation will be needed from the various 
waterfront property owners and authorities. The 
objectives of the different owners must be clearly 
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ville doit clairement comprendre les objectifs pour-
suivis par les différents propriétaires et doit res-
pecter ces objectifs dans l’aménagement du front 
de mer central » (p. 4). L’énoncé de politiques de la 
ville en matière d’aménagement indique en outre ce 
qui suit :


[TRADUCTION] L’[APV], un organisme fédéral, est un 
important propriétaire du bien-fonds, de la zone littorale 
et de la zone marine du front de mer central. L’[APV] 
dispense les services portuaires essentiels au port et à la 
région de Vancouver. Ces services portuaires devraient 
continuer à fonctionner efficacement sur le front de mer 
central. L’aménagement des utilisations urbaines sur les 
biens-fonds de l’[APV] devrait être compatible avec les 
services portuaires essentiels.


La ville reconnaît que l’[APV], à titre d’organisme d’État, 
contrôle l’utilisation de ses biens-fonds pour les services 
portuaires et les autres services qui sont principalement 
liés à l’activité portuaire et qui sont de nature à s’harmo-
niser avec le secteur, et qu’elle n’est pas légalement liée 
par le règlement d’aménagement de la ville. Cependant, 
les représentants de l’[APV] ont clairement indiqué à la 
ville qu’ils s’efforceraient de collaborer avec elle à la réa-
lisation de ses objectifs dans la mesure où les services 
portuaires et les objectifs d’aménagement futur du port 
ne sont pas compromis. [p. 4]


 Depuis quelques années, Lafarge recherche en 
front de mer un emplacement qui conviendrait à une 
nouvelle installation. Un projet antérieur avait aussi 
été contesté par des groupes de contribuables, puis 
rejeté par le comité consultatif de projet de l’APV 
en raison d’une incompatibilité avec les utilisations 
permises dans le secteur. En août 2001, Lafarge 
a présenté pour approbation son projet actuel qui 
devait être réalisé sur un terrain que l’APV avait 
acquis de la ville l’année précédente. Pendant de 
nombreuses années, ce terrain avait servi à des acti-
vités maritimes et industrielles. Il est physiquement 
séparé des zones résidentielles et commerciales au 
sud par un couloir de circulation comportant des 
routes et quatre voies ferrées. Au départ, la ville 
avait prévu y installer sa propre usine de bitume. 
Selon la perspective d’aménagement de la ville, le 
terrain visé par le projet se situe à l’intérieur des 
limites du secteur de Vancouver qui est assujetti au 
règlement no 6718, Burrard Waterfront, adopté le 
28 août 1990, et zoné CD-1, lequel autorise la pré-
sence d’une centrale à béton.


understood by the City and must be respected in 
the planning of the Central Waterfront” (p. 4). 
Further, the City’s statement of planning policies 
continues:


The [VPA], which is a federal agency, is a major owner 
of the land, foreshore and water area of the Central 
Waterfront. The [VPA] provides vital port functions 
to the Vancouver Harbour, as well as the region. Such 
existing port functions should continue to operate 
effectively in the Central Waterfront. The development 
of urban uses on [VPA] property should be compatible 
with essential port functions.


The City recognizes that the [VPA], being a Crown 
Agency, has control over the uses of its property for 
port and other functions which are largely port-related 
and are compatible in character to the area, and is not 
legally bound by the City’s development regulations. 
However, [VPA] officials have clearly indicated to the 
City that they would endeavour to co-operate in achiev-
ing City objectives as long as port functions and future 
port development objectives are not jeopardized. [p. 4]


11  For some years, Lafarge has been attempting to 
find a suitable waterfront site for a new facility. A 
previous proposal had also been opposed by rate-
payer groups and been rejected by the VPA’s Project 
Advisory Committee because it was incompatible 
with existing land uses in the area. In August 2001, 
Lafarge submitted for approval its present project 
to be built on land acquired by the VPA the previ-
ous year from the City. The site had for many years 
been used for shipping and industrial purposes. It 
is physically separated from residential and com-
mercial uses to the south by a transportation cor-
ridor that includes roads and four sets of railway 
tracks. The City had initially planned to put its own 
asphalt plant on the site. From the City’s planning 
perspective, the project land lies within the area 
of Vancouver subject to By-law No. 6718, Burrard 
Waterfront, enacted August 28, 1990, and zoned 
CD-1 which allows a concrete batch plant.
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12 En 1998, la ville a conclu avec l’APV un proto-
cole (appelé une « Charte ») qui explique en partie 
que [TRADUCTION] « le port occupe une grande 
partie des terrains situés en front de mer dans la 
ville de Vancouver, et [. . .] la [ville] assure les ser-
vices municipaux et l’accès qui sont essentiels à 
l’exploitation efficace du port, et gère l’aménage-
ment adjacent au port ». Le protocole prévoit aussi 
que [TRADUCTION] « la ville et le [. . .] port [. . .] 
entendent tous deux favoriser le développement 
économique de la région, la création d’emplois, le 
déplacement efficace des marchandises et des per-
sonnes, et la protection et l’amélioration de l’en-
vironnement, [et] ils reconnaissent l’importance 
qu’ils ont l’un pour l’autre et la nécessité d’une saine 
collaboration des deux organismes » (d.a., p. 341). 
Ils ont accepté de [TRADUCTION] « collaborer [. . .] 
pour faire en sorte que l’aménagement des terrains 
portuaires soit compatible avec le développement 
économique du port et les intérêts de la ville [. . .] 
que l’aménagement urbain soit compatible avec le 
développement économique du port et les intérêts 
de la ville [et] pour assurer une consultation publi-
que efficace » (d.a., p. 341).


13 Port 2010 pose comme l’un de ses principes 
d’action celui de la promotion des utilisations por-
tuaires « liées au domaine maritime ». L’APV (et la 
ville) ont estimé que le projet Lafarge entrait dans 
cette catégorie, comme le reconnaît cette déclara-
tion commune :


 [TRADUCTION] Lafarge propose d’utiliser le bien-
fonds notamment pour y débarquer des granulats 
transportés par barges. Cette activité maritime est une 
composante vitale des opérations projetées. Quant à 
la centrale à béton elle-même, il s’agit essentiellement 
d’une installation de traitement. De nombreux exemples 
illustrent les activités de traitement autorisées sur les 
terrains portuaires, comme les usines de transformation 
du poisson, les terminaux de manutention du grain et 
une usine d’équarrissage. [d.a., p. 345]


14 Les contribuables se sont opposés à la construc-
tion de l’usine Lafarge sur l’emplacement de 
Sterling Shipyard pour plusieurs raisons. Ils sont 
notamment préoccupés par l’augmentation de la 
pollution de l’air et de la pollution par le bruit, la 
circulation des camions, la perte des arbres et l’obs-
truction de la vue qu’ont les résidents sur le port. 


 In 1998, the City had entered into a protocol 
(called a “Charter”) with the VPA which recited 
in part that “the Port occupies a major proportion 
of the waterfront lands in the City of Vancouver, 
and . . . the [City] provides municipal services and 
access, essential to the effective operation of the 
port, and manages development adjacent to the 
port”. The protocol continues “the City and the . . . 
Port . . . are both committed to the economic devel-
opment of the region, the provision of jobs, the effi-
cient movement of goods and people, and the main-
tenance and enhancement of the environment [and] 
acknowledge the importance of each to the other, 
and the necessity for a good working relationship 
between the two bodies” (A.R., at p. 341). They 
agreed to “work together . . . ensuring that devel-
opment on Port lands is compatible with both the 
economic development of the Port and the interests 
of the City . . . ensuring that development in the 
City is compatible with the economic development 
of the Port and the interests of the City [and] ensur-
ing effective public consultation” (A.R., at p. 341).


 A policy of Port 2010 is to promote “marine-
related” port uses, and the Lafarge project was 
determined by the VPA (and the City) to qualify as 
such, stating:


 Lafarge’s proposed use of the property includes the 
barging of aggregate to site. This marine activity is a 
critical component of their proposed operations. With 
respect to the batch plant itself, this is essentially a 
processing operation. There are many examples of 
processing activities that are permitted on port lands; 
fish processing plants, grain handling terminals, and 
a rendering plant, are a few such examples. [A.R., at 
p. 345]


 The Ratepayers opposed the Lafarge plant on 
the Sterling Shipyard site on a number of grounds, 
including concerns about increased air and noise 
pollution, truck traffic, loss of trees and visual 
obstruction of the residents’ view over the harbour. 
They noted that part of the facility would exceed 
the City’s 30-foot height restriction. By letter dated 
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Ils ont aussi fait remarquer qu’une partie de l’ins-
tallation excéderait la hauteur limite de 30 pieds 
imposée par la ville. Par lettre en date du 31 jan-
vier 2002, les contribuables ont exigé de la ville 
qu’elle se déclare compétente à l’égard de la « cen-
trale de dosage double » du projet Lafarge. Il est 
juste de dire que la position des contribuables repo-
sait sur la conviction que les élus municipaux pour-
raient se révéler plus sensibles à leurs intérêts que 
les membres nommés du conseil d’administration 
de l’APV.


 Le projet Lafarge a été soumis à la ville pour 
commentaires et a été examiné par son comité 
d’urbanisme, composé de concepteurs, d’archi-
tectes, d’architectes-paysagistes, d’ingénieurs et 
de représentants de l’industrie de l’aménagement. 
Le comité est chargé de conseiller la ville sur les 
projets d’aménagement importants. Le 14 novem-
bre 2001, malgré l’opposition des contribuables, 
le comité a voté à 7 contre 1 en faveur du projet 
Lafarge.


 Le 4 mars 2002, le projet Lafarge a été étudié 
par le Development Permit Board de la ville, qui 
a entendu les observations des fonctionnaires de 
la ville, des représentants de la Vancouver Coastal 
Health Authority, de l’APV, de Lafarge et de 37 
citoyens. Certains contribuables ont exprimé leur 
opposition. Au terme de son étude, le Development 
Permit Board a appuyé le projet Lafarge, sous 
réserve de certaines recommandations de modifi-
cations quant à la couleur extérieure, à la signali-
sation, à la conservation des arbres et à l’atténua-
tion du bruit. Le 13 mars 2002, la ville a confirmé 
son approbation par écrit à l’APV, sous réserve des 
modifications énoncées.


 Entre-temps, l’APV avait suivi sa propre procé-
dure de consultation interne et externe, conformé-
ment à son document A Guide To Project Approvals 
In Port Vancouver. Le « processus d’examen du 
projet » de l’APV prévoyait la tenue d’assemblées 
publiques et la présentation de rapports par des 
conseillers techniques embauchés par elle pour exa-
miner les questions de qualité de l’air et d’atténua-
tion du bruit. Le Burrard Environmental Review 
Committee (formé de représentants de divers  


January 31, 2002, the Ratepayers demanded that 
the City assert jurisdiction over the “twin plant” 
component of the Lafarge project. Underlying the 
Ratepayers’ position, it is fair to say, was the belief 
that elected City politicians would likely be more 
amenable to ratepayer interests than would be the 
appointed Board of Directors of the VPA.


15  The Lafarge proposal was referred to the City 
for comment and considered by its Urban Design 
Panel, which includes design professionals, archi-
tects, landscape architects, professional engineers 
and representatives of the development industry. 
Its role is to advise the City on significant devel-
opment proposals. On November 14, 2001, despite 
Ratepayers’ opposition, the Urban Design Panel 
gave its support to the Lafarge proposal by a vote 
of 7 to 1.


16  On March 4, 2002, the Lafarge proposal was con-
sidered by the City’s Development Permit Board, 
which heard comments from City staff, representa-
tives of the Vancouver Coastal Health Authority, 
the VPA, Lafarge, and 37 members of the public. 
Some ratepayers expressed opposition. In the end, 
the Development Permit Board supported the 
Lafarge proposal, subject to recommending certain 
modifications with respect to exterior colour, sig-
nage, retention of trees, and noise abatement. On 
March 13, 2002, the City wrote to the VPA indicat-
ing approval, subject to the stated modifications.


17  The VPA, in the meantime, had followed its own 
procedure of internal and external consultation 
pursuant to its Guide To Project Approvals In Port 
Vancouver. The VPA’s “Public Review Process” 
included public meetings and reports from techni-
cal advisors retained by the VPA who addressed 
issues of air quality and noise abatement. The 
Burrard Environmental Review Committee (com-
prised of various provincial and federal environ-
mental agencies) also filed a report. These reports 
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organismes environnementaux fédéraux et provin-
ciaux) a aussi présenté un rapport. L’APV a étudié 
ces rapports et tenu compte des observations et 
conseils de la ville, ainsi que des commentaires 
formulés par les citoyens au cours d’une assemblée 
publique et au moyen d’observations écrites.


18 Le 27 mai 2002, le vice-président de l’associa-
tion des contribuables a écrit au maire, menaçant 
de le poursuivre personnellement en dommages-
intérêts si la ville de Vancouver ne se déclarait pas 
compétente à l’égard de la « centrale de dosage 
double » du projet Lafarge :


[TRADUCTION] Conformément à l’article 208 de la 
Charte de Vancouver, le maire a notamment l’obliga-
tion d’appliquer la loi, pour le gouvernement de la ville, 
et d’« être en tout temps vigilant et diligent lorsqu’il fait 
dûment appliquer et respecter la loi pour le gouverne-
ment de la ville ». Je ne crois pas que la conduite des 
fonctionnaires ait aidé le maire à être vigilant ou dili-
gent dans l’application des règlements.


. . .


Malgré mon opinion personnelle et favorable à l’égard 
de vos capacités en tant que maire, je me vois contraint 
de vous dire que, dans l’éventualité où notre demande 
à la cour est accueillie, les [contribuables] pour-
raient vous réclamer personnellement des dommages- 
intérêts ou une autre forme d’indemnité, en vertu de 
l’article 208.


. . .


Il est bien possible que la position adoptée par les fonc-
tionnaires et vos obligations personnelles ne soient pas 
identiques. [d.a., p. 874]


19 Le 8 juillet 2002, l’APV a donné son approbation 
de principe au projet Lafarge, sous réserve de cer-
taines exigences supplémentaires, notamment du 
règlement satisfaisant de la question de la contes-
tation engagée par les contribuables au sujet de la 
compétence sur le contrôle de l’utilisation des sols. 
Selon M. James P. Crandles, directeur du dévelop-
pement du port, le projet Lafarge était acceptable 
parce que [TRADUCTION] « le transport maritime de 
granulats, qui fait partie de leur processus de trans-
formation, est une “activité liée au transport mari-“activité liée au transport mari-activité liée au transport mari-
time”. De plus, le projet est compatible avec les”. De plus, le projet est compatible avec les. De plus, le projet est compatible avec les  


were considered by the VPA along with comments 
and advice from the City and input from the public 
at a public meeting and through written submis-
sions.


 On May 27, 2002, the Vice-President of the 
Ratepayers wrote the Mayor threatening to sue him 
personally for damages if the City of Vancouver did 
not assert jurisdiction over the “twin plant” compo-
nent of the Lafarge project:


Pursuant to Section 208 of the Vancouver Charter, the 
Mayor’s duties are to enforce the law for government 
of the City and “to be vigilant and active at all time in 
causing the law for the government of the City to be 
duly enforced and obeyed”. I do not believe the conduct 
of the Staff has assisted the Mayor in being either vigi-
lant or active in ensuring the bylaws are enforced.


. . .


In spite of my personal, positive opinion as to your abil-
ities as Mayor, I feel compelled to tell you that one of 
the results may be that, in the event that our application 
to Court is successful, the [Ratepayers] may seek dam-
ages or other compensation from you, personally, aris-
ing from Section 208.


. . .


It may well be that the position adopted by the Staff 
and your personal obligations are not the same. [A.R., 
at p. 874]


 On July 8, 2002, the VPA issued its Approval in 
Principle of the Lafarge proposal, subject to certain 
additional requirements, including satisfactory res-
olution of the Ratepayers’ challenge over land use 
jurisdiction. Mr. James P. Crandles, the Director of 
Port Development testified that the Lafarge project 
was acceptable because “the marine transportation 
of aggregate rock, as integrated into the processing 
of that aggregate rock, is ‘a process related to ship-
ping’. Further, it is consistent with joint transpor-
tation-processing-manufacturing practices in other 
long-term Port of Vancouver industries. Finally, it 
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opérations combinant le transport, la transforma-
tion et la fabrication que d’autres entreprises mènent 
depuis longtemps dans le port de Vancouver. Enfin, 
il met en œuvre l’énoncé de politique 2.1 du plan, 
en ce qu’il appuie les entreprises de services por-
tuaires qui dépendent d’un accès au front de mer » 
(d.a., p. 412).


La demande des contribuables


 Le 5 avril 2002, avant l’approbation de principe 
de l’APV, les contribuables ont présenté à la Cour 
suprême de la Colombie-Britannique une requête 
plaidant que la ville avait [TRADUCTION] « refusé 
d’exercer sa compétence à l’égard des terrains afin 
d’obliger Lafarge à obtenir un permis d’aménage-
ment valide, conformément au règlement munici-
pal, avant que cette dernière n’entreprenne des tra-
vaux d’aménagement des terrains » (d.a., p. 122) et 
ils ont demandé, outre une injonction et un juge-
ment déclaratoire, une ordonnance


[TRADUCTION] enjoignant à l’intimée, la ville de 
Vancouver (la « ville »), d’appliquer les dispositions 
du règlement de zonage et d’aménagement no 3575 (le 
« règlement ») en ce qui concerne les terrains visés par 
les présentes et l’aménagement, par l’intimée Lafarge 
Canada Inc. (« Lafarge »), d’une centrale à béton ou 
d’une installation connexe qui doit être construite sur 
les terrains, et d’appliquer en particulier l’exigence 
réglementaire obligatoire que Lafarge obtienne un 
permis d’aménagement valide avant d’entreprendre ces 
travaux d’aménagement; [d.a., p. 119]


II. Historique judiciaire


A. Cour suprême de la Colombie-Britannique 
(2002), 32 M.P.L.R. (3d) 205, 2002 BCSC 
1412


 Le juge Lowry a accepté la formulation des 
questions constitutionnelles suivantes suggérée par 
l’APV (par. 18) :


[TRADUCTION]


1. Le terrain visé par le projet constitue-t-il une pro-
priété publique du Canada au sens du par. 91(1A) 


realizes Policy 2.1 of the Plan, supporting port serv-
ice industries reliant on waterfront access” (A.R., at 
p. 412).


The Ratepayers’ Application


20  On April 5, 2002, prior to the VPA’s Approval 
in Principle, the Ratepayers filed a petition in the 
Supreme Court of British Columbia objecting 
that the City had “declined to exercise jurisdic-
tion over the Lands to require Lafarge to obtain a 
valid development permit as required by the City’s 
by-laws before any development on the Lands is 
undertaken” (A.R., at p. 122) and seeking an order


directing the Respondent, City of Vancouver (“City”), 
to enforce the provisions of its zoning and develop-
ment by-law no. 3575 (the “By-law”) with respect to the 
Lands as defined herein and any development by the 
Respondent, Lafarge Canada Inc. (“Lafarge”) of a con-
crete batch plant or related facility to be constructed on 
the Lands, in particular, the mandatory By-law require-
ment that Lafarge obtain a valid development permit 
before any such development is undertaken; [A.R., at 
p. 119]


The Ratepayers also sought ancillary injunctive 
and declaratory relief.


II. Judicial History


A. Supreme Court of British Columbia (2002), 32 
M.P.L.R. (3d) 205, 2002 BCSC 1412


21  Lowry J. accepted the VPA’s formulation of the 
constitutional issues as follows (at para. 18):


1. Is the land that is the subject of the proposal public 
property of Canada as contemplated by s. 91(1A) 
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de la Loi constitutionnelle de 1867, de sorte que 
les lois municipales en matière d’aménagement et 
d’utilisation des sols lui sont inapplicables?


2. L’utilisation projetée du terrain relève-t-elle de la 
compétence législative exclusive du fédéral sur la 
navigation et les bâtiments ou navires en vertu du 
par. 91(10) de la Loi constitutionnelle de 1867, de 
sorte que l’administration portuaire peut être auto-
risée à louer le terrain, le soustrayant ainsi à l’ap-
plication du règlement municipal?


3. La cour a-t-elle compétence pour décider si l’ad-
ministration portuaire a été autorisée à louer le 
terrain pour les fins projetées et, le cas échéant, 
l’administration portuaire dispose-t-elle de ce pou-
voir?


(Nous signalons incidemment que la troisième 
question formulée par l’APV ne semble pas répon-
dre à la demande des contribuables, qui consiste 
à enjoindre à la ville d’exercer sa compétence en 
matière d’utilisation des sols, parce que cette ques-
tion porte sur l’exercice par l’APV (et non la ville) 
de sa compétence législative. De toute façon, le 
juge en chambre a refusé d’y répondre.)


22 Quant à l’application du par. 91(1A) de la Loi 
constitutionnelle de 1867, le juge en chambre a 
conclu qu’en acquérant les terrains et en les louant 
à Lafarge, l’APV n’agissait pas en qualité de man-
dataire de l’État et que, par conséquent, les terrains 
ne constituaient pas une « propriété publique » :


[TRADUCTION] Le régime établi par la Loi maritime 
du Canada confère à l’administration portuaire un 
certain degré d’autonomie locale. Elle doit exercer ses 
activités portuaires en qualité de mandataire de l’État 
fédéral, et exercer pour son propre compte les autres 
activités jugées nécessaires à l’exploitation du port. Sa 
gestion des « biens réels fédéraux » est faite en qualité 
de mandataire; sa gestion des « autres biens » ne l’est 
pas. [par. 39]


23 À propos du problème de l’assujettissement du 
projet Lafarge à la compétence législative exclu-
sive du fédéral sur la navigation et les bâtiments ou 
navires en vertu du par. 91(10) de la Loi constitu-
tionnelle de 1867, le juge Lowry a adopté un critère 
de « nécessité » et a statué comme suit :


 [TRADUCTION] J’estime que, même en l’interprétant 
de façon libérale, le domaine de la navigation et des  


of the Constitution Act, 1867 such that municipal 
land use and planning laws have no application?


2. Does the proposed use of the land fall within 
exclusive federal power to legislate in respect of 
navigation and shipping under s. 91(10) of the Con-
stitution Act, 1867 such that the Port Authority can 
be authorized to lease the land thereby rendering 
the City by-law inapplicable?


3. Does this court have jurisdiction to determine 
whether the Port Authority has been authorized to 
lease the land for the proposed purpose and, if so, 
does the Port Authority have that authority?


(We note parenthetically that the VPA’s third issue 
seems unresponsive to the Ratepayers’ application 
to have the City ordered to exercise its land use 
jurisdiction, because the third issue switched the 
focus to the exercise by the VPA (not the City) of its 
statutory jurisdiction, which in any event the cham-
bers judge declined to deal with.)


 As to s. 91(1A) of the Constitution Act, 1867, the 
chambers judge concluded that the VPA in acquir-
ing and leasing the lands to Lafarge was not acting 
as an agent of the Crown and, therefore, the lands 
were not “public property”:


The scheme of the Canada Marine Act gives a port 
authority a degree of local autonomy. It is to perform 
port activities as an agent of the federal Crown and 
other activities that are deemed necessary to support the 
operation of the port on its own behalf. Its management 
of “federal real property” is performed as an agent; its 
management of “other property” is not. [para. 39]


 Turning to the issue of whether the Lafarge pro-
posal falls within the exclusive federal power to leg-
islate in respect of navigation and shipping under 
s. 91(10) of the Constitution Act, 1867, Lowry J. 
adopted a “necessity” test, and ruled:


 I consider that, even construed broadly, naviga-
tion and shipping cannot extend beyond land-based  
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bâtiments ou navires ne peut s’étendre au-delà des opé-
rations terrestres qui sont accessoires, dans le sens de 
nécessaires, au transport maritime. Les granulats trans-
portés par mer, comme tout le fret maritime, doivent 
être déchargés et il peut être nécessaire de les entrepo-
ser temporairement avant de les transporter des docks. 
Cependant, il n’est pas nécessaire de les transformer en 
béton en les mélangeant à d’autres ingrédients. Cette 
étape peut être liée au transport en ce que le malaxage est 
la raison d’être du transport, mais elle n’est pas nécessaire 
au transport.


 . . . Une installation maritime peut être commercia-
lement utile pour assurer le fonctionnement efficace 
d’une centrale à béton, mais cela ne signifie pas qu’une 
centrale à béton est nécessaire au fonctionnement d’une 
installation maritime. [Nous soulignons; par. 51-52.]


 Le juge Lowry a accueilli la demande des contri-
buables et a déclaré que l’APV n’avait pas compé-
tence pour approuver le projet Lafarge.


B. Cour d’appel de la Colombie-Britannique (le 
juge en chef Finch et les juges Mackenzie et 
Thackray) (2004), 26 B.C.L.R. (4th) 263, 2004 
BCCA 104


 Le juge en chef Finch n’a pas accepté les conclu-
sions du juge en chambre sur les deux moyens d’or-
dre constitutionnel. Sur la question de savoir si le 
terrain était une « propriété publique » pour l’ap-
plication du par. 91(1A) de la Loi constitutionnelle 
de 1867, il a conclu comme suit, au par. 77 :


[TRADUCTION] La conclusion selon laquelle un orga-
nisme créé par une loi n’est pas un mandataire de l’État 
ne doit pas mener inévitablement à la conclusion que les 
biens-fonds que cet organisme possède ne sont pas une 
« propriété publique ».


À son avis, le degré de contrôle exercé par le 
gouvernement fédéral sur l’APV était suffisant pour 
faire de tous les terrains de l’APV une « propriété 
publique », sur le plan constitutionnel, et pour 
ainsi soustraire leur utilisation à la réglementation 
provinciale et municipale.


 Le juge en chef Finch a aussi exprimé l’opinion 
que le projet d’aménagement de ce terrain relevait de 
la compétence législative exclusive sur la navigation 
et les bâtiments ou navires conférée au Parlement 
par le par. 91(10). Estimant que le juge en cham-
bre avait appliqué le mauvais critère, il a affirmé 


operations that are incidental in the sense of being nec-
essary to marine transport. Aggregate that is carried by 
sea must, like all marine cargo, be offloaded and it may 
have to be stored short-term before it is delivered from 
the dock. However, it does not have to be mixed with 
other ingredients and made into concrete. That may be 
related to the carriage in that it is the reason for the 
transport, but it is not necessary for the transport to be 
performed.


 . . . A marine facility may well be commercially 
desirable for the efficient operation of a batch plant, 
but that does not mean that a plant that makes con-
crete is necessary to the operation of a marine facility. 
[Emphasis added; paras. 51-52.]


24  Lowry J. granted the Ratepayers’ application 
and made a declaration that the VPA was without 
jurisdiction to approve the Lafarge project.


B. Court of Appeal for British Columbia (Finch 
C.J.B.C. and Mackenzie and Thackray JJ.A.) 
(2004), 26 B.C.L.R. (4th) 263, 2004 BCCA 
104


25  Finch C.J.B.C. disagreed with the chambers 
judge’s conclusions on the two constitutional 
grounds. With respect to whether the site was 
“public property” for the purposes of s. 91(1A) of 
the Constitution Act, 1867, Finch C.J.B.C. con-
cluded, at para. 77:


The finding that a statutory body is not a Crown agent 
should not lead inevitably to the conclusion that the 
lands that body holds are not “public property”.


In his view, the degree of control exercised by the 
federal government over the VPA was sufficient to 
constitute all VPA lands as federal “public prop-
erty” for constitutional purposes, and therefore its 
use is immune from provincial/municipal regula-
tion.


26  Finch C.J.B.C. also expressed the view that 
the development proposal for the site fell within 
the exclusive legislative jurisdiction granted to 
Parliament under s. 91(10) over navigation and ship-
ping. Finding that the chambers judge had applied 
the wrong test, he stated that “[t]he test is not the 
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que [TRADUCTION] « [l]e critère n’est pas celui de 
la nécessité d’une centrale à béton pour la naviga-
tion et les bâtiments ou navires, mais plutôt celui de 
savoir si l’application du règlement municipal afin 
de régir l’aménagement des terrains portuaires tou-
cherait un aspect essentiel de la compétence fédérale 
sur la navigation et les bâtiments ou navires » (par. 
96). Il a poursuivi ainsi sa réflexion :


 [TRADUCTION] Je souscris aux observations de l’ad-
ministration portuaire et de Lafarge, à savoir que l’admi-
nistration portuaire a besoin de souplesse pour adapter 
les utilisations qu’elle fait de ses terres aux besoins chan-
geants de sa clientèle et de la collectivité environnante. 
La capacité de contrôler l’utilisation des terres portuaires 
adjacentes au port garantit le maintien de l’accès mari-
time et les services aux industries qui sont compatibles 
avec les activités portuaires. Le pouvoir de contrôle dont 
dispose l’administration portuaire sur ses propres terres 
assure aussi qu’elles seront assujetties à une réglementa-
tion uniforme plutôt qu’à une réglementation disparate 
imposée par différentes municipalités. L’aménagement 
et le contrôle intégrés du territoire sont essentiels pour 
permettre au port de Vancouver de conserver son dyna-
misme et sa compétitivité. [par. 107]


27 Après avoir conclu qu’une obligation de confor-
mité au règlement municipal toucherait, de manière 
inacceptable, au rôle essentiel du fédéral dans la 
navigation, le juge en chef Finch a déclaré que le 
règlement ne s’appliquait pas aux installations pro-
jetées. L’appel a été accueilli, l’ordonnance du juge 
en chambre a été annulée et la requête des contri-
buables a été rejetée.


28 Les juges Mackenzie et Thackray ont conclu 
comme le juge en chef Finch que les terrains étaient 
une « propriété publique » au sens du par. 91(1A) 
de la Loi constitutionnelle de 1867, mais n’ont pas 
estimé nécessaire d’examiner le moyen subsidiaire 
fondé sur la compétence fédérale sur la navigation 
et les bâtiments ou navires.


III. Dispositions législatives


29 Les dispositions législatives figurent à l’annexe.


IV. Questions constitutionnelles


30 Le 26 janvier 2005, la Juge en chef a formulé les 
questions constitutionnelles suivantes :


necessity of a concrete batch plant to navigation 
and shipping, but rather whether the application 
of the City’s Bylaw to regulate the development of 
port lands would affect a vital aspect of the federal 
power over navigation and shipping” (para. 96). He 
went on to explain:


 I agree with the submissions of the Port Authority 
and Lafarge that the Port Authority requires the flex-
ibility to adapt its land uses to the changing needs of its 
customers and the surrounding community. The ability 
to control the use of port lands adjacent to the harbour 
ensures that marine access is maintained and that indus-
tries compatible with port uses are served. The Port 
Authority’s power to control its own land also ensures 
consistency rather than a checkerboard of regulation by 
different municipalities. Integrated land-use planning 
and control are essential to the continued strength and 
competitiveness of the Port of Vancouver. [para. 107]


 Having concluded that compliance with the City 
by-law would impermissibly affect a vital federal 
shipping function, Finch C.J.B.C. declared the by-
law to be inapplicable to the proposed development. 
The appeal was allowed, the order of the chambers 
judge set aside, and the Ratepayers’ petition was 
dismissed.


 Mackenzie and Thackray JJ.A. agreed with 
Finch C.J.B.C. that the lands were “public property” 
within the meaning of s. 91(1A) of the Constitution 
Act, 1867, but did not find it necessary to address 
the alternative ground of federal jurisdiction over 
navigation and shipping.


III. Statutory Authorities


 The statutory authorities are cited in the 
Appendix.


IV. Constitutional Questions


 On January 26, 2005, the Chief Justice stated 
the following constitutional questions:
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1. Le règlement de zonage et d’aménagement no 3575 
de la ville de Vancouver est-il constitutionnelle-
ment inapplicable à la propriété, dont la descrip-
tion cadastrale est parcelle P, bloc 17, plan LMP 
47343, lot de district 184, et au port public de Bur-
rard Inlet (la « Propriété »), détenue par l’Admi-
nistration portuaire de Vancouver, du fait que la 
Propriété est une « propriété publique » au sens du 
par. 91(1A) de la Loi constitutionnelle de 1867?


2. Le règlement de zonage et d’aménagement no 
3575 de la ville de Vancouver est-il constitution-
nellement inapplicable au projet d’aménagement 
sur la Propriété du fait que le Parlement a l’auto-
rité législative sur « la navigation et les bâtiments 
ou navires » aux termes du par. 91(10) de la Loi 
constitutionnelle de 1867?


V. Analyse


 À l’instar des chemins de fer et des aéroports, les 
ports posent des problèmes difficiles d’utilisation 
des sols. Cherchant à faire de plusieurs colonies 
un seul pays, les rédacteurs de la Loi constitution-
nelle de 1867 ont en toute logique confié au fédéral 
les domaines des communications et du transport 
interprovinciaux. Pourtant, le transport a des effets 
énormes sur l’utilisation des terres, alors que l’utili-
sation des terres reste une question intrinsèquement 
locale. Les installations de transport n’existent pas 
pour elles-mêmes, mais pour répondre aux impé-
ratifs de l’économie et aux besoins des collectivi-
tés locales qui dépendent d’un réseau de commu-
nication efficace pour la circulation des personnes 
et des biens. Par ailleurs, un intérêt mutuel lie les 
systèmes de transport sous réglementation fédérale 
et les collectivités qu’ils desservent, ainsi que le 
reconnaissent le plan Port 2010 de l’APV et le plan 
d’aménagement officiel de la ville intitulé Central 
Waterfront Official Development Plan, mention-
nés précédemment.


 Selon le procureur général de la Colombie-
Britannique, lorsqu’elle exerce des activités qui 
sont simplement « favorables » à la navigation et 
au transport maritime — en favorisant par exemple 
l’aménagement du front de mer, ce qui (accessoi-
rement) encouragera le secteur du transport mari-
time (comme dans le cas hypothétique de l’usine 
portuaire de montage d’automobiles mentionnée 
par le juge en chambre), l’APV excède les limites 


1. Is the City of Vancouver Zoning and Development 
Bylaw No. 3575 constitutionally inapplicable to 
property, with a legal description of Parcel P, Block 
17, Plan LMP 47343, District Lot 184 and the Public 
Harbour of Burrard Inlet (the “Property”), held by 
the Vancouver Port Authority, on the basis that the 
Property is “public property” within the meaning 
of s. 91(1A) of the Constitution Act, 1867?


2. Is the City of Vancouver Zoning and Development 
Bylaw No. 3575 constitutionally inapplicable to the 
proposed development on the Property in view of 
Parliament’s legislative authority over “navigation 
and shipping” under s. 91(10) of the Constitution 
Act, 1867?


V. Analysis


31  Harbours, as with railways and airports, present 
difficult land use planning problems. The fram-
ers of the Constitution Act, 1867, seeking to unify 
the several colonies into a single country, logically 
placed the lines of interprovincial communication 
and transportation in federal hands. Yet transpor-
tation has a dramatic impact on land use, and land 
use is inherently local. Transportation facilities do 
not exist for their own sake but to serve the needs 
of the economy and the local communities that 
depend upon an efficient network for the movement 
of people and goods. On the other hand, there is a 
mutual self-interest linking the federally regulated 
transportation systems and the communities they 
serve, as is recognized both in the VPA’s Port 2010 
plan and in the City’s Central Waterfront Official 
Development Plan, already discussed.


32  The Attorney General of British Columbia 
argues that when engaged in activities that are 
merely “supportive” of shipping and navigation, 
as by promoting waterfront development that will 
(incidentally) generate waterborne transportation 
business (as in the hypothetical case of the dock-
side car assembly plant mentioned by the chambers 
judge), the VPA is operating outside federal juris-
diction and must comply with City by-laws like any 
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de la compétence fédérale et doit se conformer aux 
règlements municipaux comme tout autre promo-
teur sur le front de mer, notamment ceux qui y ont 
construit des condominiums.


33 L’APV intimée, avec l’appui de la ville, répond 
que ce point de vue minimise l’intérêt du gouver-
nement fédéral cerné par la Cour d’appel, y com-
pris :


 1. la « propriété » ou le contrôle ultime de 
l’État sur l’ensemble des terres de l’APV, y compris 
les terres détenues par l’APV en son propre nom;


 2. le rôle de l’APV en tant que seule autorité 
de réglementation des activités de navigation et de 
transport maritime, un domaine de compétence 
fédérale qui a toujours fait l’objet d’une interpréta-
tion libérale.


34 L’APV s’inquiète particulièrement au sujet de 
sa capacité de fonctionner efficacement s’il lui faut 
traiter des questions d’aménagement avec les huit 
municipalités qui bordent le port. Pour sa part, 
Lafarge signale qu’elle a accompli ce que la ville et 
l’APV lui ont demandé et qu’elle tente depuis main-
tenant onze ans, dont cinq ans devant les tribunaux, 
de mener à terme sur le front de mer un projet dont 
la mise à exécution n’est toujours pas en vue.


35 Déterminer si une activité en particulier fait 
partie « intégrante » de l’exercice d’un chef de 
compétence législative fédérale, ou si elle possède 
« un lien suffisant » pour valider un règlement 
fédéral, constitue essentiellement une question 
d’examen factuel. Dans l’arrêt ITO—International 
Terminal Operators Ltd. c. Miida Electronics Inc., 
[1986] 1 R.C.S. 752, la Cour a statué que les opé-
rations à quai de déchargement et d’entreposage 
sont partie « intégrante » du transport maritime, 
comme le serait le chargement des camions en 
vue d’emporter les marchandises du port. S’il en 
était autrement, les quais deviendraient tellement 
congestionnés qu’ils deviendraient inutilisables. 
Le droit favorise une réglementation unifiée des 
installations intégrées. Tout accent mis sur l’éta-
blissement d’une ligne de démarcation claire dans 


other waterfront developer, such as those who put 
up waterfront condominium residences.


 The respondent VPA, supported by the City, says 
that this approach understates the federal interest 
identified by the Court of Appeal including:


 1. the Crown’s ultimate “ownership” or control 
of all VPA lands, including lands held by the VPA 
in its own name, and


 2. the VPA’s role as exclusive regulator of ship-
ping and navigation activities, a federal power that 
has traditionally been construed broadly.


 The VPA is particularly concerned about its 
ability to function effectively if required to deal 
in development matters with the eight different 
municipalities that border the harbour. Lafarge, for 
its part, points out that it has done what the City 
and the VPA asked it to do, and is now in its elev-
enth year of seeking to bring a waterfront project 
to fruition and its fifth year of litigation, with no 
project implementation in sight.


 Whether or not a particular activity is “inte-
gral” to the exercise of a federal head of legisla-
tive power, or is “sufficiently linked” to validate 
federal regulation, is essentially a factual inquiry. 
ITO—International Terminal Operators Ltd. 
v. Miida Electronics Inc., [1986] 1 S.C.R. 752, 
held that dockside unloading and storage opera-
tions are “integral” to shipping, as would be load-
ing trucks to remove the cargo from the port. 
The wharves would otherwise become so con-
gested as to cease to operate. The law favours uni-
fied regulation of integrated facilities. Insistence 
on bright jurisdictional lines within what the 
City and the VPA considered to be a continuous  
transportation-based project would encourage 
regulatory conflict and dampen entrepreneurial 
activity in the port area that both the City and the  
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ce que la ville et l’APV estiment être un projet 
qui ne saurait être réalisé sans transport continu 
favoriserait les conflits de règlements et freinerait, 
dans la zone portuaire, une activité entrepreneu-
riale qui, comme le reconnaissent la ville et l’APV, 
respecterait de bons principes d’aménagement.


A. Survol constitutionnel


 Aucun chef de compétence législative distinct 
ne porte sur les « ports ». Le gouvernement fédé-
ral jouit d’une compétence exclusive à l’égard de ses 
biens publics et des activités maritimes. La province 
exerce une compétence sur « [l]a propriété et les 
droits civils » et sur les « institutions municipales » 
dans la province, mais il est évidemment admis 
depuis longtemps que, en vertu de la compétence 
en matière de navigation et de bâtiments ou navi-
res que lui confère le par. 91(10), [TRADUCTION] « le 
Parlement du Canada peut limiter très sérieusement 
l’exercice des droits de propriété » : Montreal (City 
of) c. Montreal Harbour Commissioners, [1926] 1 
D.L.R. 840 (C.P.), p. 848-849, le vicomte Cave, lord 
chancelier.


 L’aménagement du front de mer pourrait poten-
tiellement relever de la compétence provinciale ou 
fédérale, selon la propriété et l’utilisation que l’on se 
propose de faire du terrain. Les terrains du front de 
mer ne cessent pas d’être « dans la province » parce 
qu’ils peuvent éventuellement servir à des activités 
assujetties à la réglementation fédérale (Cardinal c. 
Procureur général de l’Alberta, [1974] R.C.S. 695). 
Cependant, la compétence fédérale prévaudra évi-
demment sur la compétence provinciale dans les 
cas de chevauchement de compétences là où deux 
lois valides, l’une fédérale et l’autre provinciale, 
s’appliquent à différents aspects de l’utilisation pro-
jetée et donnent lieu à un conflit d’application. Nous 
souscrivons à cet égard, à l’instar de la Cour d’appel 
de l’Ontario ((1978), 21 O.R. (2d) 491), aux propos 
du juge Griffiths (plus tard juge de la Cour d’appel) 
dans Hamilton Harbour Commissioners c. City of 
Hamilton (1976), 21 O.R. (2d) 459 (H.C.J.), p. 484 :


 [TRADUCTION] À mon avis, le contrôle de l’utilisa-
tion des sols dans les limites d’un port comporte à la fois 
des aspects provinciaux et des aspects fédéraux [. . .] En 


VPA agree would comply with good planning  
principles.


A. Constitutional Overview


36  There is no separate head of legislative power 
over “ports”. The federal government enjoys exclu-
sive jurisdiction in relation to its public property 
and over shipping and navigation activities. The 
province exercises jurisdiction over “property and 
civil rights” and “municipal institutions” within 
the province but it has, of course, been long recog-
nized that the power to control navigation and ship-
ping conferred by s. 91(10) is “capable of allowing 
the Dominion Parliament to restrict very seriously 
the exercise of proprietary rights”: Montreal (City 
of) v. Montreal Harbour Commissioners, [1926] 1 
D.L.R. 840 (P.C.), at pp. 848-49, per Viscount Cave 
L.C.


37  The development of waterfront land could poten-
tially fall under either provincial or federal juris-
diction, depending on the ownership and the use 
to which the land is proposed to be put. Waterfront 
lands do not cease to be “within the province” by 
reason of their potential use for federally regulated 
activities (Cardinal v. Attorney General of Alberta, 
[1974] S.C.R. 695), but of course federal author-
ity will be paramount to the provincial authority 
in cases of overlapping jurisdiction where there is 
a valid federal law and a valid provincial law appli-
cable to different aspects of the proposed use and 
the two laws come into operational conflict. In 
this respect, we agree, as did the Ontario Court of 
Appeal ((1978), 21 O.R. (2d) 491), with what was 
said by Griffiths J. (as he then was) in Hamilton 
Harbour Commissioners v. City of Hamilton 
(1976), 21 O.R. (2d) 459 (H.C.J.), at p. 484:


 In my opinion, land-use control within a harbour has 
both provincial and federal aspects. . . . Only if conflict 
arises with respect to the use of a parcel of land within 
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cas de conflit quant à l’utilisation d’une parcelle de terre 
située dans les limites du port, l’application du règlement 
municipal sera suspendue en raison de la primauté de la 
compétence fédérale.


38 Le risque de conflit en matière d’aménagement 
mixte du territoire sur les fronts de mer urbains 
reste considérable. À Hamilton, d’âpres litiges entre 
la ville et les commissaires du port de Hamilton 
au sujet du pouvoir de réglementer l’utilisation 
des sols dans le secteur portuaire ont duré presque 
aussi longtemps que la guerre de Trente ans, après 
s’être ouverts dans les années 1960 par le scandale 
des travaux de dragage dans le port de Hamilton 
(dont les aspects criminels ont finalement été exa-
minés dans l’arrêt Canadian Dredge & Dock Co. 
c. La Reine, [1985] 1 R.C.S. 662). Plus récemment, 
la ville de Mississauga, exprimant sa frustration de 
voir ses procédures d’aménagement écartées lors de 
l’agrandissement de l’aéroport Pearson à Toronto, a 
menacé de suspendre les services d’incendie; voir 
Greater Toronto Airports Authority c. Mississauga 
(City) (2000), 50 O.R. (3d) 641 (C.A.), autorisation 
d’appel refusée, [2001] 1 R.C.S. ix. Par ailleurs, 
comme le démontrent les cas de l’aéroport main-
tenant quasi-abandonné de Mirabel et du projet 
abandonné de méga-aéroport à Pickering, l’apti-
tude du gouvernement fédéral de mettre en œuvre 
des infrastructures de transport sans la collabora-
tion provinciale demeure sérieusement limitée. La 
collaboration fédérale-provinciale-municipale dans 
ces matières n’est pas inconstitutionnelle. Elle est 
essentielle.


39 Il convient de rappeler à ce propos l’appel à la 
collaboration lancé par le juge Houlden lorsque 
la Cour d’appel de l’Ontario était saisie d’une des 
batailles rangées dans l’affaire Hamilton Harbour 
Commissioners :


[TRADUCTION] Nous sommes certains que [les com-
missaires du port de Hamilton] et la ville souhaitent que 
ce port d’importance et les terres qui l’entourent soient 
convenablement aménagés et contrôlés. À notre avis, le 
long litige qui oppose le demandeur et la ville et qui a 
abouti au présent appel est inutile et futile. Nous espé-
rons que les parties pourront dorénavant régler leurs 
différends à l’amiable de sorte qu’elles pourront éviter 
d’autres litiges et réaliser leur objectif commun. [p. 491]


the limits of the harbour, will the paramountcy of the 
federal power cause the operation of the by-law of the 
City to be suspended.


 The potential for conflict in mixed land use 
development along urban waterfronts is consider-
able. In Hamilton, bouts of litigation between the 
City and the Hamilton Harbour Commissioners 
over jurisdiction to regulate land use in the har-
bour area lasted almost as long as the Thirty Years 
War, beginning in the 1960s with the Hamilton 
harbour dredging scandal (whose criminal aspects 
were eventually dealt with in Canadian Dredge & 
Dock Co. v. The Queen, [1985] 1 S.C.R. 662). More 
recently, the City of Mississauga, expressing frus-
tration because its development procedures were 
being disregarded in the enlargement of Toronto’s 
Pearson Airport, threatened to withhold emer-
gency fire services; see Greater Toronto Airports 
Authority v. Mississauga (City) (2000), 50 O.R. 
(3d) 641 (C.A.), leave to appeal refused, [2001] 
1 S.C.R. ix. On the other hand, as the now virtu-
ally abandoned airport at Mirabel and the aborted 
mega-airport project at Pickering show, the federal 
ability to implement transportation infrastructure 
without provincial cooperation is seriously circum-
scribed. Federal-provincial-municipal cooperation 
in such matters is not unconstitutional. It is essen-
tial.


 It is worth recalling in this connection the plea 
for cooperation expressed by Houlden J.A. when 
one of the pitched battles in the Hamilton Harbour 
Commissioners litigation was before the Ontario 
Court of Appeal:


We are certain that both the [Hamilton Harbour 
Commissioners] and the city are desirous that this 
important harbour and the land surrounding it are prop-
erly developed and controlled. The extensive litigation 
between the plaintiff and the city, which has culminated 
in this appeal, is, in our opinion, unnecessary and futile. 
It is our hope that the parties will now be able to resolve 
their differences by amicable agreement so that further 
litigation can be avoided and their common objective 
accomplished. [p. 491]
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 Il nous semble que cette approche se reflète dans 
le protocole de 1998 (la Charte) intervenu entre la 
ville de Vancouver et l’APV, ainsi que dans leurs 
plans d’utilisation des sols respectifs mentionnés 
précédemment. Il reste bien sûr à vérifier la confor-
mité des actes posés à la Constitution.


B. Portée de la doctrine de l’exclusivité des com-
pétences


 Comme nous l’avons vu dans l’arrêt Banque 
canadienne de l’Ouest, dans certaines circonstan-
ces, les compétences d’un ordre de gouvernement 
doivent être protégées contre les empiétements, 
même accessoires, de l’autre ordre de gouverne-
ment (par. 32). C’est ce qu’on appelle la doctrine 
de l’exclusivité des compétences, qui constitue une 
exception à la règle ordinaire selon laquelle la légis-
lation dont le caractère véritable relève de la compé-
tence du législateur qui l’a adoptée pourra, au moins 
dans une certaine mesure, toucher des matières qui 
ne sont pas de sa compétence sans nécessairement 
perdre sa validité constitutionnelle (par. 26). Ainsi, 
il est tout à fait légitime que la Planning Act provin-
ciale, dont le caractère véritable relève des « insti-
tutions municipales dans la province » (Loi consti-
tutionnelle de 1867, par. 92(8)), de « [l]a propriété 
et [d]es droits civils dans la province » (par. 92(13)) 
et des « matières d’une nature purement locale ou 
privée » (par. 92(16)), produise des « effets acces-
soires » sur des matières dont elle traite, bien que 
ceux-ci relèvent sous d’autres rapports de la com-
pétence fédérale en matière de navigation et de 
bâtiments ou navires, pourvu que (i) la doctrine de 
l’exclusivité des compétences ou (ii) la doctrine de 
la prépondérance fédérale n’interdisent pas de tels 
« effets accessoires ».


 L’affaire qui nous occupe implique une entre-
prise fédérale, l’APV, constituée conformément à 
deux chefs de compétence législative fédérale, soit 
la compétence relative à la propriété publique (Loi 
constitutionnelle de 1867, par. 91(1A)) et celle rela-
tive à la navigation et aux bâtiments ou navires (par. 
91(10)). Dans Bell Canada c. Québec (Commission 
de la santé et de la sécurité du travail), [1988] 1 
R.C.S. 749 (« Bell Canada (1988) »), la Cour a 
limité l’application de la doctrine de l’exclusivité des  


40  It seems to us that this approach is mirrored in 
the 1998 protocol (Charter) made between the City 
of Vancouver and the VPA, and in their respective 
land use plans, previously referred to. It remains to 
be seen of course whether what was done complies 
with the Constitution.


B. The Scope of Interjurisdictional Immunity


41  As discussed in Canadian Western Bank, there 
are circumstances in which the powers of one level 
of government must be protected against intru-
sions, even incidental ones, by the other level (para. 
32). This is called interjurisdictional immunity and 
is an exception to the ordinary rule under which 
legislation whose pith and substance falls within 
the jurisdiction of the legislature that enacted 
it may, at least to a certain extent, affect matters 
beyond the legislature’s jurisdiction without nec-
essarily being unconstitutional (para. 26). Thus a 
provincial Planning Act relating to pith and sub-
stance of “Municipal Institutions in the Province” 
(Constitution Act, 1867, s. 92(8)) and “Property and 
Civil Rights in the Province” (s. 92(13)) as well as 
“Matters of a merely local or private Nature” (s. 
92(16)) would quite permissibly have “incidental 
effects” on matters within its scope that would oth-
erwise fall within federal jurisdiction over navi-
gation and shipping, provided such “incidental 
effects” are not precluded from doing so by (i) the 
doctrine of interjurisdictional immunity or (ii) the 
operation of federal paramountcy.


42  In this case, we are dealing with a federal under-
taking, the VPA, constituted pursuant to two heads 
of federal legislative power, the authority in relation 
to public property (Constitution Act, 1867, s. 91(1A)) 
and the federal authority in relation to navigation 
and shipping (s. 91(10)). In Bell Canada v. Quebec 
(Commission de la santé et de la sécurité du tra-
vail), [1988] 1 S.C.R. 749 (“Bell Canada (1988)”), 
the Court restricted interjurisdictional immunity to 
“essential and vital elements” of such undertakings 
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compétences aux « éléments essentiels ou vitaux » 
de telles entreprises (p. 839 et 859-860). Comme 
nous l’avons expliqué dans l’arrêt Banque cana-
dienne de l’Ouest, nous estimons que le juge Beetz 
a bien pesé ses mots, et qu’il entendait employer le 
mot « vital » dans son sens grammatical ordinaire, 
à savoir ce qui est « essentiel à la vie d’un individu, 
d’une collectivité; indispensable » (Nouveau Petit 
Robert (2007), p. 2724). Le mot « [e]ssentiel » pos-
sède un sens similaire, soit celui de ce qui « est abso-
lument nécessaire (opposé à inutile) » (p. 932). Les 
mots « vital » et « essentiel » n’ont pas été choisis au 
hasard. L’expression [TRADUCTION] « élément essen-
tiel » avait déjà été employée dans la décision rela-
tive à la navigation Reference re Industrial Relations 
and Disputes Investigation Act, [1955] R.C.S. 529 
(l’« Affaire des débardeurs »), p. 592. Par définition, 
ce qui est « vital » ou « essentiel » ne correspond 
pas nécessairement à chaque élément d’une entre-
prise constituée en société sous le régime d’une loi 
fédérale ou assujettie à la réglementation fédérale. 
À l’égard des entreprises fédérales, dont l’APV, le 
juge Beetz a fait état d’un « principe plus général » 
selon lequel il n’existe aucune exclusivité des com-
pétences pourvu que « [l’]assujettissement [aux lois 
provinciales] n’ait pas pour conséquence que ces lois 
[. . .] atteignent [les sujets qui relèvent de la compé-
tence du Parlement] dans ce qui constitue justement 
leur spécificité fédérale » (Bell Canada (1988), p. 
762 (nous soulignons)).


43 La Cour doit donc décider s’il est possible d’af-
firmer que la compétence fédérale sur l’aména-
gement de l’ensemble des terrains de l’APV dans 
la zone portuaire de Vancouver, même les terres 
non publiques qui ne servent pas à des activités de 
navigation et de transport maritime, est « absolu-
ment nécessaire » à l’exécution des responsabilités 
fédérales touchant « la propriété publique » ou « la 
navigation et les bâtiments ou navires » qui incom-
bent à l’APV. Nous avons conclu dans Banque 
canadienne de l’Ouest que l’exclusivité des compé-
tences n’est pas essentielle pour garantir la réalisa-
tion efficace des objectifs pour lesquels ces compé-
tences fédérales ont été attribuées; par conséquent, 
le présent pourvoi devrait être tranché suivant la 
doctrine de la prépondérance fédérale et non de 
l’exclusivité des compétences.


(pp. 839 and 859-60). In our view, as explained in 
Canadian Western Bank, Beetz J. chose his words 
carefully, and intended to use “vital” in its ordi-
nary grammatical sense of “[e]ssential to the exist-
ence of something; absolutely indispensable or 
necessary; extremely important, crucial” (Shorter 
Oxford English Dictionary on Historical Principles 
(5th ed. 2002), at p. 3548). The word “essential” 
has a similar meaning, e.g. “[a]bsolutely indispen-
sable or necessary” (p. 860). The words “vital” 
and “essential” were not randomly chosen. The 
expression “vital part” was used in an earlier ship-
ping case Reference re Industrial Relations and 
Disputes Investigation Act, [1955] S.C.R. 529 (the 
“Stevedoring” case), at p. 592. What is “vital” or 
“essential” is, by definition, not co-extensive with 
every element of an undertaking incorporated fed-
erally or subject to federal regulation. In the case of 
federal undertakings, that would include the VPA. 
Beetz J. referred to a “general rule” that there is no 
interjurisdictional immunity, provided “the appli-
cation of [the] provincial laws does not bear upon 
those [federal] subjects in what makes them specif-
ically of federal jurisdiction” (Bell Canada (1988), 
at p. 762 (emphasis added)).


 The question before us, therefore, is whether 
it can be said that federal jurisdiction over all 
development on VPA lands within the port area 
of Vancouver, even non-Crown lands not used for 
shipping and navigation purposes, is “absolutely 
indispensable or necessary” to the discharge by 
the VPA of its responsibilities in relation to fed-
eral “public property” or “navigation and ship-
ping”. We concluded in Canadian Western Bank 
that interjurisdictional immunity is not essential to 
make these federal powers effective for the pur-
poses for which they were conferred and there-
fore this appeal should be decided on the basis of  
federal paramountcy, not interjurisdictional immu-
nity.
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C. Le rôle et la mission de l’Administration por-
tuaire de Vancouver


 Lors de la réorganisation des ports canadiens 
entreprise après la grande dépression des années 
30, le Parlement a établi une distinction entre les 
ports d’importance nationale (par exemple Halifax, 
Montréal et Vancouver), qui devaient relever du 
Conseil des ports nationaux, un organisme d’État, 
et ceux de moindre importance (Toronto, Hamilton, 
Cobourg, Windsor, etc.), dont la gestion devait être 
laissée à leur commission portuaire respective créée 
par une loi fédérale spéciale, et dont les commissai-
res étaient nommés en proportions différentes par 
le gouvernement fédéral et la municipalité locale. 
Comme le juge en chef Finch l’a souligné avec jus-
tesse dans la présente affaire, les commissaires des 
différents types de port étaient assujettis, à divers 
degrés, au contrôle fédéral. Dans ce contexte, lors-
qu’on examine les décisions antérieures, il faut alors 
se garder de généraliser à outrance quant à leur 
statut (par. 71-72).


 En 1998, le Parlement a de nouveau réorganisé 
en profondeur la structure des ports fédéraux en 
adoptant la Loi maritime du Canada, L.C. 1998, ch. 
10 (« LMC »). L’entrée en vigueur de la LMC faisait 
suite à la publication d’un rapport du Comité perma-
nent des transports de la Chambre des communes,  
dans lequel on faisait remarquer ce qui suit :


[L]es représentants des [sociétés portuaires locales 
incluant Vancouver] ont exprimé de sérieuses préoccupa-
tions quant aux limites dont s’assortissent actuellement 
leurs délégations de pouvoir pour ce qui est des contrats, 
des baux ainsi que de l’acquisition ou la vente d’immobi-
lisations; l’autonomie par rapport à la structure fédérale a 
aussi été mise en cause. On a souligné que, toutes les fois 
où l’approbation gouvernementale s’impose, le processus 
est lourd, complexe et si lent qu’une période de deux ans 
est nécessaire.


(Une stratégie maritime nationale (mai 1995), 
p. 7)


Le ministre des Transports a donc rassuré les dépu-
tés :


 La loi révisée consolidera et simplifiera la réglemen-
tation maritime, réduira la paperasserie et permettra la 
prise de décisions commerciales plus rapide. Elle permet-
tra aux ports de répondre plus efficacement aux besoins 


C. The Role and Function of the Vancouver Port 
Authority


44  In the reorganization of Canadian ports under-
taken after the Great Depression of the 1930s, 
a distinction was drawn by Parliament between 
harbours of national importance (e.g. Halifax, 
Montreal, Vancouver) which were to be run by 
the National Harbours Board, a Crown agency, 
and those harbours of lesser significance (Toronto, 
Hamilton, Cobourg, Windsor, etc.) which were left 
with their own harbour commissions constituted by 
special federal statute, with Commissioners nomi-
nated in varying proportions by the federal govern-
ment and the local municipality. As Finch C.J.B.C. 
rightly pointed out in the present case, the differ-
ent types of harbour commissioners were subject to 
varying levels of federal control, and care must be 
taken in reading the earlier cases not to overgener-
alize about their status (paras. 71-72).


45  In 1998, Parliament again substantially reor-
ganized the structure of federal harbours with the 
Canada Marine Act, S.C. 1998, c. 10 (“CMA”). 
Introduction of the CMA followed publication 
of a Report by the House of Commons Standing 
Committee on Transport which had observed:


[T]he Local port corporations including Vancouver] 
have major concerns regarding the limitations placed 
on their present delegations of authority for contracts, 
leasing, real property acquisition or disposal, and inde-
pendence within the federal structure. It was pointed 
out that when government approval is required the pro-
cess is cumbersome, complicated, and time-consuming 
to the point where some approvals have taken as long 
as two years.


(A National Marine Strategy (May 1995), at p. 6)


Thus the Minister of Transport assured Members 
of Parliament:


 The revised act will consolidate and simplify mari-
time regulations, reduce red tape, and speed up com-
mercial decision-making. It will enable the ports to 
meet client needs more efficiently and to reduce the 
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de leurs clients et de réduire la bureaucratie. Dans l’en-
semble, elle améliorera la compétitivité de notre secteur 
maritime.


(Débats de la Chambre des communes, vol. 135, 
1re sess., 36e lég., 10 octobre 1997, p. 766)


46 Pour chacune des administrations portuaires 
désignées, les dispositions générales de la LMC sont 
complétées par des lettres patentes qui, dans le cas 
de l’APV, sont entrées en vigueur le 1er mars 1999 
(Gazette du Canada, partie I, vol. 133, 27 février 
1999 (supplément), p. 3). Le gouvernement fédéral 
nomme six des neufs administrateurs de l’APV. M. 
James P. Crandles, directeur du développement du 
port, a déclaré que la LMC visait à rendre les ports 
canadiens [TRADUCTION] « plus efficaces, moins 
bureaucratiques et plus sensibles aux besoins de 
leurs clients et des collectivités locales. La LMC a 
également accru la responsabilité des ports locaux 
en leur permettant d’accomplir certains actes, de 
signer des contrats et de contracter des dettes en leur 
nom sans passer par le gouvernement fédéral » (d.a., 
p. 401). Pour atteindre ces objectifs, le Parlement 
a autorisé les administrations portuaires comme 
l’APV à exercer, à titre de mandataires de l’État, 
leurs activités traditionnelles liées à la navigation, 
au transport des passagers et des marchandises, à 
la manutention des marchandises (par. 7(1)) dans la 
mesure où ces activités sont prévues dans les let-
tres patentes délivrées à chacune de ces adminis-
trations portuaires (al. 28(2)a)). Parallèlement, les 
administrations portuaires ont été autorisées à exer-
cer pour leur propre compte et non à titre de man-
dataire de l’État (par. 28(3)) les « autres activités 
qui sont désignées dans les lettres patentes comme 
étant nécessaires aux opérations portuaires » (al. 
28(2)b)). L’expression « nécessaires aux opérations 
portuaires » est très large et, prise dans son sens 
grammatical ordinaire, elle s’entend notamment de 
ce qui [TRADUCTION] « contribue au succès [d’une 
entreprise] » (Shorter Oxford English Dictionary on 
Historical Principles (5e éd. 2002), p. 3119). L’APV a 
retenu une conception très extensive de l’expression 
« nécessaires aux opérations portuaires » où elle 
englobe les activités « indirectement nécessaires ». 
Par exemple, Port 2010 justifie, dans son énoncé 
de politique 3.2.2, ses [TRADUCTION] « opérations 
maritimes en eaux peu profondes » :


bureaucracy. Overall, it will make our maritime sector 
competitive.


(House of Commons Debates, vol. 135, 1st Sess., 
36th Parl., October 10, 1997, at p. 766)


 The general provisions of the CMA are supple-
mented in the case of each designated port author-
ity by Letters Patent, which took effect in the case 
of the VPA on March 1, 1999 (Canada Gazette, 
Part I, vol. 133, February 27, 1999 (Supplement), 
at p. 3). The federal government appoints six of the 
nine directors of the VPA. Mr. James P. Crandles, 
the Director of Port Development, testified that 
the CMA aimed at making Canadian ports “more 
efficient, less bureaucratic, and more responsive to 
the needs of local communities and customers. It 
also made local ports more accountable, permit-
ting them to perform acts, enter into contracts, and 
incur debts on their own without acting through 
the Federal government” (A.R., at p. 401). To 
achieve this objective, Parliament authorized port 
authorities such as the VPA to engage as Crown 
agents in their traditional activities related to ship-
ping, navigation, transportation of passengers and 
goods, handling of goods (s. 7(1)) to the extent that 
such activities are specified in the letters patent 
issued to each such port authority (s. 28(2)(a)). At 
the same time, port authorities were authorized on 
their own behalf and not as Crown agent (s. 28(3)) 
to undertake “other activities that are deemed in 
the letters patent to be necessary to support port 
operations” (s. 28(2)(b)). The verb “to support” is 
very broad and its ordinary grammatical mean-
ing includes to “contribut[e] to the success of [an 
undertaking]” (Shorter Oxford English Dictionary 
on Historical Principles (5th ed. 2002), at p. 3119). 
The VPA has adopted a very broad view of “sup-
port” including “indirect support”. Port 2010, for 
example, includes in Policy 3.2.2, a justification 
for its “non-deep-sea marine operations”:
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[TRADUCTION] Même si la majorité de ces activités ne 
touchent pas directement au commerce, elles sont indi-
rectement nécessaires à la vocation commerciale du 
port grâce aux revenus de location que l’APV en tire et 
qu’elle réinvestit dans les terminaux et les autres infra-
structures. [Nous soulignons; p. 15.]


Les activités (directement ou indirectement) 
« nécessaires » aux opérations portuaires ne cor-
respondent pas obligatoirement à des opérations 
portuaires et ne possèdent pas nécessairement un 
caractère maritime, pourvu qu’elles génèrent des 
recettes qui assurent le développement du port en 
tant qu’entité économique. La possibilité de qua-
lifier ces autres activités de « nécessaires » nous 
paraît clairement insuffisant pour justifier une com-
pétence fédérale exclusive.


 Comme de nombreux arguments nous ont été 
soumis au sujet des différentes catégories de ter-
rains relevant de l’APV et des conséquences  
qu’elles peuvent avoir sur les compétences fédéra-
les et provinciales, il faut maintenant examiner le 
cadre législatif applicable. La LMC crée diverses 
catégories de droits de propriété foncière corres-
pondant plus ou moins aux objectifs des manda-
taires de l’État et des non-mandataires de l’État. 
L’annexe B des lettres patentes correspond aux 
activités confiées au mandataire de l’État et énu-
mère les immeubles fédéraux « dont la gestion [. . .] 
est confiée » à l’administration portuaire (voir al. 
8(2)d) de la LMC et l’art. 3.2 des lettres patentes). 
Dans le cas de Vancouver, ces terrains appartien-
nent à l’État, mais leur gestion est confiée à l’APV. 
Les terrains adjacents à ceux du projet Lafarge sont 
décrits à l’annexe B.


 Par ailleurs, l’annexe C des lettres patentes décrit 
« les biens réels, autres que [. . .] les biens réels fédé-
raux » que l’administration portuaire « occupe ou 
détient » (voir l’al. 8(2)e) de la LMC et l’art. 3.3 des 
lettres patentes). L’annexe C représente en partie 
la mise à exécution de la promesse du ministre de 
soustraire certains terrains aux restrictions impo-
sées aux terres publiques, par exemple par la Loi 
sur les immeubles fédéraux et les biens réels fédé-
raux, L.C. 1991, ch. 50, art. 2. À l’époque en cause, 
les seuls terrains figurant à l’annexe C étaient ceux 
visés par le projet Lafarge. L’APV avait acquis  


While the majority of these activities are not directly 
trade related, they indirectly support the port’s trade 
functions through rental revenue derived by VPC which 
is reinvested in terminals and other infrastructure. 
[Emphasis added; p. 15.]


Activities that “support” port operations (directly 
or indirectly) are not necessarily in themselves port 
operations and need not necessarily be of a ship-
ping and navigation nature, provided they generate 
revenue for the development of the port as an eco-
nomic entity. To qualify as “support” in this sense 
is clearly not sufficient in our view to justify exclu-
sive federal jurisdiction.


47  As a good deal of argument was made before 
us about the different categories of VPA land and 
the potential implications for federal-provincial 
jurisdiction, it is necessary to review the legislative 
framework. The CMA creates different categories 
of ownership of land which are more or less aligned 
with Crown agent and non-Crown agent objec-
tives. Schedule B to the Letters Patent is aligned to 
Crown agent activities and lists federal real prop-
erty that is “under the management of the port 
authority” (see s. 8(2)(d) of the CMA and art. 3.2 of 
the Letters Patent). In the case of Vancouver, such 
lands are in Crown ownership but under VPA man-
agement. The lands adjacent to the Lafarge project 
lands were Schedule B lands.


48  On the other hand, Schedule C to the Letters 
Patent describes “real property . . . other than the 
federal real property” that is “held or occupied by 
the port authority” (see s. 8(2)(e) of the CMA and 
art. 3.3 of the Letters Patent). Part of the rationale 
for Schedule C is to fulfil the Minister’s promise to 
free lands from such constraints as those imposed 
on Crown lands by the Federal Real Property 
and Federal Immovables Act, S.C. 1991, c. 50, s. 
2. At the relevant time, the only VPA lands listed 
in Schedule C were the Lafarge project lands 
acquired by the VPA from the City and approved by  
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ceux-ci de la ville, et la transaction avait été approu-
vée par lettres patentes supplémentaires en date 
du 7 août 2000. À ce titre, ils diffèrent des terres 
publiques décrites à l’annexe B de la façon suivante 
(en résumé) :


(i) les terrains décrits à l’annexe B appartiennent à 
l’État; ceux décrits à l’annexe C appartiennent 
à l’APV (LMC, art. 2);


(ii) les terrains décrits à l’annexe B sont considérés 
par le ministre comme étant nécessaires pour 
les besoins du port; ceux décrits à l’annexe C 
sont considérés par le ministre comme étant 
nécessaires aux opérations portuaires (LMC, 
par. 28(2));


(iii) l’APV agit à titre de mandataire du gouverne-
ment du Canada pour les besoins que vise la 
gestion des terrains décrits à l’annexe B; l’APV 
n’est pas un mandataire du gouvernement du 
Canada pour les besoins auxquels les terrains 
décrits à l’annexe C sont détenus (LMC, art. 7 
et par. 28(2) et (3));


(iv) l’APV peut hypothéquer ou grever d’une sûreté 
les terrains décrits à l’annexe C, mais il lui est 
expressément interdit de le faire pour ce qui 
est des terrains décrits à l’annexe B (LMC, 
par. 31(3));


(v) l’APV doit stipuler dans les contrats qu’elle 
conclut en regard des terrains décrits à l’an-
nexe C, y compris les contrats d’emprunt, 
qu’elle n’agit pas à titre de mandataire de l’État 
(LMC, al. 28(2)b) et par. 28(5)).


D. Le plan d’aménagement des terres fédérales 
et le régime d’approbation des projets adoptés 
par l’APV (Port 2010)


49 Le paragraphe 48(1) de la LMC demande à l’APV 
d’établir un plan détaillé d’utilisation des sols, com-
portant des objectifs et politiques pour l’aménage-
ment des terres publiques fédérales dont la gestion 
lui est confiée et des autres terres qu’elle occupe ou 
détient. Port 2010 a été initialement élaboré en 1994 
par le prédécesseur de l’APV, la Société du port de 


supplementary Letters Patent on August 7, 2000. 
As such they differ from Schedule B Crown lands 
in the following respects (to summarize):


(i) Schedule B lands are owned by the Crown; 
Schedule C lands are owned by the VPA (CMA, 
s. 2);


(ii) Schedule B lands have been determined by the 
Minister to be necessary for port purposes; 
Schedule C lands have been determined by the 
Minister to be necessary to support port opera-
tions (CMA, s. 28(2));


(iii) The VPA acts as agent of Canada in relation 
to purposes for which Schedule B lands are 
managed; the VPA is not an agent of Canada 
in relation to purposes for which Schedule C 
lands are held (CMA, ss. 7, 28(2) and 28(3));


(iv) The VPA can mortgage or charge Schedule 
C lands but it is specifically prohibited from 
doing so in relation to Schedule B lands (CMA, 
s. 31(3));


(v) The VPA must stipulate in its contracts relat-
ing to Schedule C lands, including contracts 
to borrow, that is not acting as agent for the 
Crown (CMA, ss. 28(2)(b) and 28(5)).


D. The Federal Land Use Management Plan and 
Project Approval Scheme Adopted by the VPA 
(Port 2010)


 The VPA is required by s. 48(1) of the CMA to 
develop a detailed land use plan, which must con-
tain objectives and policies for the development of 
both the federal Crown land that it manages and 
other land the VPA holds or occupies. Port 2010 
was originally developed in 1994 by its predeces-
sor, the Vancouver Port Corporation (VPC), and 
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Vancouver (« SPV »), et a été adopté en 1999 par 
l’APV. L’énoncé de politique 3.2.1 dans Port 2010 
vise à [TRADUCTION] « protéger les terres du front 
de mer et les lots d’eau nécessaires aux entreprises 
de services portuaires qui dépendent de l’accès au 
front de mer » (p. 14). L’énoncé de politique 3.2.2 
prévoit que l’APV soutiendra les opérations por-
tuaires du secteur public et les activités commer-
ciales liées au domaine maritime. Le document A 
Guide To Project Approvals In Port Vancouver de 
l’APV contient des dispositions analogues à celles 
d’un régime municipal de délivrance de permis 
d’aménagement.


 Le paragraphe 48(9) de la LMC prévoit que 
« [l]es plans d’utilisation des sols ne sont pas des 
règlements au sens de la Loi sur les textes régle-
mentaires ». À l’instar d’un plan municipal officiel, 
Port 2010 énonce des politiques et des objectifs. 
Contrairement à un plan municipal officiel, Port 
2010 ne s’applique qu’aux terres dont l’APV est 
elle-même propriétaire, qu’elles soient publiques 
ou non.


 Les politiques énoncées dans Port 2010 ne se 
limitent pas aux utilisations liées au transport mari-
time et à la navigation. Par exemple, le plan men-
tionne des utilisations des sols relevant aussi bien 
de la compétence fédérale (par exemple les docks) 
que de la compétence provinciale (par exemple 
les voies d’accès) et fait même mention d’utilisa-
tions en front de mer non liées au transport mari-
time, telles que le restaurant Cannery (p. 41), les 
projets d’aménagement résidentiel sur son site de 
Maplewood North (p. 50) et les installations de 
congélation industrielle (p. 16). Donc, même si Port 
2010 fait état de certaines utilisations qu’il appuie 
et encourage dans les limites du port, il faut l’exa-
miner au regard des limites constitutionnelles de 
la compétence fédérale. La plupart des terrains de 
l’APV sont des « terres publiques » au sens du par. 
91(1A) et leur aménagement relève exclusivement 
de la compétence fédérale. La situation diffère 
dans le cas des terres non publiques, dont l’aména-
gement doit relever de la compétence sur la naviga-
tion et les bâtiments ou navires pour que l’exercice 
de la compétence fédérale soit justifié.


adopted in 1999 by the VPA. Policy 3.2.1 of the 
Port 2010 is to “protect waterfront land and water 
lots in support of port service industries that are 
dependent upon waterfront access” (p. 14). Policy 
3.2.2 provides that the VPA will support marine-
related commercial and public sector harbour oper-
ations. The VPA’s A Guide To Project Approvals In 
Port Vancouver contains provisions analogous to a 
municipal development permit approval system.


50  Section 48(9) of the CMA provides that “[l]and-
use plans are not regulations within the meaning 
of the Statutory Instruments Act”. Like a munic-
ipal official plan, Port 2010 sets out policies and 
objectives. Unlike a municipal official plan, Port 
2010 applies only to lands owned by the VPA itself, 
including both Crown land and non-Crown land.


51  Port 2010 policies extend beyond shipping and 
navigation uses. For example, the plan shows land 
uses within federal jurisdiction (e.g. docks) as well 
as land uses under provincial jurisdiction (e.g. 
access roads) and identifies non-shipping water-
front uses such as the Cannery Restaurant (p. 41), 
proposed residential development on its Maplewood 
North site (p. 50) and industrial freezing facilities 
(p. 16). Thus, while Port 2010 sets out land uses it 
supports and encourages within the port, it must be 
read in light of the constitutional limits on federal 
power. Much of the VPA lands are s. 91(1A) “public 
lands”, and their development is exclusively within 
federal jurisdiction. This is not the case with devel-
opment on non-Crown lands, the use of which must 
be brought within the scope of the navigation and 
shipping power if federal jurisdiction is to be justi-
fied.
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52 Le plan municipal fait lui aussi ressortir certai-
nes caractéristiques du port, mais il n’empiète pas 
de ce fait sur la compétence fédérale. Le port pos-
sède une réalité physique. Les planificateurs des 
deux ordres de gouvernement ne font qu’accepter 
la réalité physique du front de mer de Vancouver et 
reconnaître le chevauchement des compétences sur 
différentes activités qui pourraient s’exercer sur les 
terres du front de mer. Comme on le fait remarquer 
dans Port 2010, [TRADUCTION] « les pressions de 
la prolifération urbaine donnent lieu à une compé-
tition pour l’occupation du littoral » (p. 14).


53 L’adoption par les deux ordres d’autorité gouver-
nementale d’un tel plan prévoyant des utilisations 
multiples ne signifie pas que chaque autorité gou-
vernementale affirme sa compétence relativement 
à tout ce qui figure à son plan. L’énoncé de politi-
que 3.2.3, par exemple, prévoit que l’APV appuiera 
les [TRADUCTION] « utilisations des sols qui dépen-
dent de l’activité non maritime » (p. 16 (nous sou-
lignons)) dans des endroits appropriés sur ses ter-
rains portuaires. L’énoncé prévoit notamment ce 
qui suit :


 [TRADUCTION] Plusieurs activités commerciales 
exercées dans le port ne requièrent aucun accès maritime 
direct. Cependant, compte tenu de la nature industrielle 
de la plupart de ces utilisations, elles sont compatibles 
avec les installations portuaires [. . .] Lorsque ces acti-
vités sont exercées sur des emplacements où l’usage 
d’un terminal en eau profonde est prévu, les politi-
ques de [l’APV] en matière de location continueront de 
tenir compte de ces exigences territoriales potentielles. 
[p. 16]


Les terrains décrits à l’annexe C que Lafarge 
propose de louer pour son projet sont destinés 
à des utilisations commerciales et industrielles 
[TRADUCTION] « liées au secteur maritime ».


E. Les terres de l’annexe C ne sont pas la « pro-
priété publique » de l’État fédéral au sens 
du par. 91(1A) de la Loi constitutionnelle de 
1867


54 Le premier volet de l’argument fondé sur l’exclu-
sivité des compétences avancé par l’intimée a trait 
à la compétence exclusive du fédéral sur la « pro-
priété publique » au sens du par. 91(1A).


 The City plan, too, shows features of the har-
bour, but does not thereby invade federal jurisdic-
tion. The harbour is a physical fact of life. Planners 
at both levels of government simply accept the 
physical reality of the Vancouver waterfront and 
recognize overlapping jurisdictions over different 
activities that can potentially take place on water-
front lands. As Port 2010 notes, “urban encroach-
ment pressures result in competition for shoreline 
usage” (p. 14).


 The existence of such a multi-use plan at either 
level of government authority is not an assertion 
that everything shown on the plan is claimed to be 
within its jurisdiction. Policy 3.2.3, for example, 
provides that the VPA will support “non-marine 
dependent land uses” (p. 16 (emphasis added)) in 
appropriate locations on VPA lands within the port. 
The Policy reads in part:


 Several commercial activities in the port do not 
require direct marine access. However, given the indus-
trial nature of most of these uses, they are compatible 
with port facilities. . . . When they occupy sites where 
eventual deep-sea terminal usage is anticipated, [VPA] 
leasing policies will continue to take such potential 
land requirements into account. [p. 16]


The Schedule C land which Lafarge proposes to 
lease for its project is designated “marine related” 
industrial and commercial uses.


E. The Schedule C Lands Are Not the “Public 
Property” of the Federal Crown Within the 
Scope of Section 91(1A) of the Constitution 
Act, 1867


 The first branch of the respondent’s interjuris-
dictional immunity argument relates to the exclu-
sive federal authority in relation to “public prop-
erty” within the scope of s. 91(1A).
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 Même si la propriété fédérale des terres ne crée 
pas une enclave soustraite à l’application de toutes 
les lois provinciales, le droit provincial ne peut 
nuire à l’exercice d’un « élément essentiel » des 
droits de propriété du gouvernement fédéral. (Voir 
aussi Construction Montcalm Inc. c. Commission 
du salaire minimum, [1979] 1 R.C.S. 754, p. 777-
779, Greater Toronto Airports Authority, par. 62-
63, et Spooner Oils Ltd. c. Turner Valley Gas 
Conservation Board, [1933] R.C.S. 629, p. 643-644.)


 L’appelant soutient que [TRADUCTION] « en l’ab-
sence d’une relation de mandataire, la “propriété“propriétépropriété 
publique” doit comprendre un élément de propriété” doit comprendre un élément de propriété doit comprendre un élément de propriété 
fédérale afin de bénéficier de l’immunité constitu-
tionnelle à l’égard des règlements provinciaux rela-
tifs à l’utilisation des sols » (m.a., par. 42). Nous 
croyons que cette proposition est bien-fondée. Le 
paragraphe 91(1A) crée une immunité fondée sur 
un intérêt propriétal. Comme l’affirme le profes-
seur Peter Hogg :


 [TRADUCTION] Le Parlement fédéral a le pouvoir 
exclusif d’adopter des lois relatives à la « dette et la pro-
priété publiques » (par. 91(1A)). Ce pouvoir lui permet 
d’édicter des lois relatives aux biens qui appartiennent 
au gouvernement fédéral. [Nous soulignons.]


(P. W. Hogg, Constitutional Law of Canada (éd. 
feuilles mobiles), vol. 1, p. 28-2)


Toutefois, l’exclusivité des compétences ne s’étend 
pas, selon nous, à tous les biens dont le gouverne-
ment fédéral a la maîtrise. Dans Greater Toronto 
Airports Authority c. Mississauga (City) (1999), 
43 O.R. (3d) 9 (Div. gén.), il était [TRADUCTION] 
« reconnu que le gouvernement fédéral est pro-
priétaire des terrains à l’aéroport Pearson » (p. 20). 
Gérard V. La Forest a écrit ce qui suit (avant d’être 
nommé juge à notre Cour) :


[TRADUCTION] . . . si le gouvernement fédéral a un inté-
rêt dans un bien, il peut légiférer relativement à ce bien 
de manière à écarter le droit commun provincial. C’est 
pourquoi il convient de signaler que le Parlement fédé-
ral peut légiférer relativement à ses biens nonobstant 
toute disposition de [la Loi constitutionnelle de 1867]. 
[Nous soulignons.]


(Natural Resources and Public Property under the 
Canadian Constitution (1969), p. 135)


55  While federal ownership of land does not create 
an enclave from which all provincial laws are 
excluded, provincial law cannot affect the exer-
cise of “a vital part” of federal property rights. 
(See also Construction Montcalm Inc. v. Minimum 
Wage Commission, [1979] 1 S.C.R. 754, at pp. 777-
79, Greater Toronto Airports Authority, at paras. 
62-63, and Spooner Oils Ltd. v. Turner Valley Gas 
Conservation Board, [1933] S.C.R. 629, at pp. 643-
44.)


56  The appellant submits that, “absent an agency 
relationship, ‘public property’ must encompass 
some element of ownership by Canada in order to 
receive constitutional immunity from provincial 
land use regulations” (A.F., at para. 42). We think 
this proposition is correct. Section 91(1A) creates 
an immunity based on a proprietary interest. As 
Professor Peter Hogg states:


 The federal Parliament has the exclusive power to 
make laws in relation to “the public debt and property” 
(s. 91(1A)). This power enables it to enact laws in respect 
of federally-owned property. [Emphasis added.]


(P. W. Hogg, Constitutional Law of Canada (loose-
leaf ed.), vol. 1, at p. 28-2)


Interjurisdictional immunity does not, in our view, 
extend to all federally controlled property. In 
Greater Toronto Airports Authority v. Mississauga 
(City) (1999), 43 O.R. (3d) 9 (Gen. Div.), it was 
“common ground that the federal government is 
the owner of the land at Pearson Airport” (p. 20). 
Gérard V. La Forest wrote (prior to his appoint-
ment to this Court) that


if the federal government has an interest in property 
it may legislate respecting that property in such a way 
as to displace ordinary provincial law. For it should be 
observed that the Dominion may legislate respecting its 
property notwithstanding anything in the [Constitution 
Act, 1867]. [Emphasis added.]


(Natural Resources and Public Property under the 
Canadian Constitution (1969), at p. 135)
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57 Pour l’application du par. 91(1A), le bien peut 
être détenu directement par l’État, ou indirecte-
ment par un mandataire. En effet, si un manda-
taire acquiert en son propre nom un terrain pour 
le compte du mandant, il devient alors le fiduciaire 
du terrain pour le compte du mandant qui détient 
un intérêt propriétal à titre bénéficiaire. Comme 
l’a écrit le réputé chancelier Boyd dans Coyne c. 
Broddy (1887), 13 O.R. 173 (Ch. D.), p. 184 :


[TRADUCTION] Il en va de même du mandataire qui 
acquiert un bien; il n’obtient lui-même aucun intérêt 
dans le bien, hormis sa rémunération; il agit en tout 
pour le compte d’un autre . . .


Dans le cas des terrains décrits à l’annexe B, l’in-
térêt propriétal légal ou bénéficiaire appartient à 
l’État du chef du Canada. Par ailleurs, les terrains 
décrits à l’annexe C et affectés par l’APV au projet 
Lafarge ne sont pas détenus au nom de l’État, ni par 
l’APV en sa qualité de mandataire de l’État. L’APV 
ne se confond pas non plus avec l’État.


58 La Cour d’appel de la Colombie-Britannique a 
cherché à élargir la portée du par. 91(1A) afin d’in-
clure dans la notion d’intérêt propriétal les terrains 
détenus par un organisme « contrôlé » par l’État. 
Bien sûr, le contrôle représente un indicateur pré-
pondérant du statut de mandataire de l’État, mais 
reste un simple élément du critère de reconnais-
sance de ce statut :


 [TRADUCTION] Il ne m’est pas possible de formuler 
un critère à la fois général et précis permettant de déter-
miner dans tous les cas avec certitude si un organisme 
est ou non mandataire de la Couronne. La réponse à 
cette question dépend pour partie de la nature des fonc-
tions exercées et des personnes auxquelles le service 
est destiné. Elle dépend pour partie de la nature et de 
l’étendue des pouvoirs conférés. Elle dépend principa-
lement de la nature et du degré de contrôle que peut 
exercer ou qu’a conservé la Couronne.


(R. c. Ontario Labour Relations Board, Ex parte 
Ontario Food Terminal Board (1963), 38 D.L.R. 
(2d) 530 (C.A. Ont.), p. 534, le juge Laidlaw, adopté 
par la Cour dans Westeel-Rosco Ltd. c. Board of 
Governors of South Saskatchewan Hospital Centre, 
[1977] 2 R.C.S. 238, p. 250.)


59 Dans Halifax (City of) c. Halifax Harbour 
Commissioners, [1935] R.C.S. 215, p. 226, le juge 


 For s. 91(1A) purposes, the property can be held 
directly by the Crown, or indirectly by an agent, 
because if an agent acquires land on behalf of the 
principal in the agent’s own name, then the agent is 
a trustee of the land for the principal who holds a 
beneficial proprietary interest. As the redoubtable 
Chancellor Boyd stated in Coyne v. Broddy (1887), 
13 O.R. 173 (Ch. D.), at p. 184:


So it is with an agent dealing with any property; he 
obtains no interest himself in the subject matter beyond 
his remuneration; he is dealing throughout for another 
. . . .


In the case of Schedule B lands, the legal and/or 
beneficial proprietary interest belongs to the Crown 
in right of Canada. On the other hand, the Schedule 
C land designated by the VPA for the Lafarge 
project is not held in the name of the Crown; nor is 
it held by the VPA as Crown agent. Nor is the VPA 
the Crown.


 The B.C. Court of Appeal sought to expand the 
scope of s. 91(1A) beyond a proprietary interest to 
include lands owned by an entity “controlled” by 
the Crown. Control is, of course, a leading indica-
tor of Crown agency status, but it is only part of the 
test:


 It is not possible for me to formulate a comprehen-
sive and accurate test applicable in all cases to deter-
mine with certainty whether or not an entity is a Crown 
agent. The answer to that question depends in part upon 
the nature of the functions performed and for whose 
benefit the service is rendered. It depends in part upon 
the nature and extent of the powers entrusted to it. It 
depends mainly upon the nature and degree of control 
exercisable or retained by the Crown.


(R. v. Ontario Labour Relations Board, Ex parte 
Ontario Food Terminal Board (1963), 38 D.L.R. 
(2d) 530 (Ont. C.A.), at p. 534, per Laidlaw J.A., 
adopted by this Court in Westeel-Rosco Ltd. 
v. Board of Governors of South Saskatchewan 
Hospital Centre, [1977] 2 S.C.R. 238, at p. 250.)


 In Halifax (City of) v. Halifax Harbour 
Commissioners, [1935] S.C.R. 215, at p. 226, 
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en chef Duff a conclu que l’administration por-
tuaire est, [TRADUCTION] « dans l’exercice de ces 
pouvoirs, constamment assujetti[e] au contrôle de 
[l’État fédéral] ». Voir aussi Nova Scotia Power 
Inc. c. Canada, [2004] 3 R.C.S. 53, 2004 CSC 51, 
et R. c. Eldorado Nucléaire Ltée, [1983] 2 R.C.S. 
551.


 Dans la LMC cependant, le législateur précise 
en termes exprès les cas où l’APV agit à titre de 
mandataire de l’État et ceux où elle n’agit pas en 
cette qualité. Le paragraphe 28(3) de la LMC four-
nit un exemple de situations où l’APV, exerçant 
simplement des activités « nécessaires » aux opé-
rations portuaires, n’agit pas à titre de mandataire 
de l’État. Cet exemple reflète la politique géné-
rale de la LMC qui entend libérer l’administration 
portuaire de tout le poids des contraintes impo-
sées lorsque des terres publiques fédérales sont 
en cause. L’attribution aux terres décrites à l’an-
nexe C du statut prévu au par. 91(1A), et leur assu-
jettissement par le fait même à un régime fédéral 
auquel le statut de non-mandataire de l’État devait 
permettre d’échapper, compromet la réalisation de 
l’objectif législatif du fédéral.


 Nous déclinons l’invitation de la Cour d’appel 
de la Colombie-Britannique d’isoler l’un des élé-
ments du critère de détermination du statut de 
mandataire de l’État (bien qu’il s’agisse de l’élé-
ment déterminant qu’est le contrôle) pour l’éle-
ver à cette fin au-dessus du critère dont il fait 
partie, c.-à-d. l’exigence du statut de mandataire. 
L’extension de l’application de la doctrine de l’ex-
clusivité des compétences dont bénéficient les 
immeubles fédéraux, proposé par la Cour d’appel, 
créerait dans la réglementation provinciale perti-
nente un vide important qui, avec égards, ne se jus-
tifie pas. Par conséquent, nous sommes d’avis de 
confirmer la nécessité d’un intérêt propriétal fédé-
ral pour assurer l’application du par. 91(1A) et, sur 
ce point, de rejeter la conclusion de la Cour d’appel 
de la Colombie-Britannique. Si les intimées doi-
vent avoir gain de cause, c’est sur le fondement de 
la compétence en matière de navigation et de bâti-
ments ou navires, qui constitue un autre volet de 
leur argument.


Duff C.J. stated that the Port Authority is “sub-
ject at every turn in executing those powers to the  
control of the [federal Crown]”. See also Nova 
Scotia Power Inc. v. Canada, [2004] 3 S.C.R. 53, 
2004 SCC 51, and R. v. Eldorado Nuclear Ltd., 
[1983] 2 S.C.R. 551.


60  In the CMA however Parliament has taken the 
trouble to specify in explicit terms when the VPA is 
acting as a Crown agent and when it is not so acting. 
Section 28(3) of the CMA provides for example that 
when the VPA is acting merely “in support” of port 
operations it is not acting as Crown agent. This 
reflects the CMA policy to liberate the port author-
ity from the full measure of constraints imposed 
on dealings with federal Crown land. To impute 
s. 91(1A) status to Schedule C lands, and thereby 
to subject the lands to a Crown regime which 
the denial of Crown agent status was designed to 
avoid, is to undermine achievement of Parliament’s 
intent.


61  We decline to accept the invitation of the B.C. 
Court of Appeal to take one of the elements of the 
Crown agency test (albeit the key element of con-
trol) and elevate it for this purpose above the test 
of which it forms a part, i.e., the requirement of 
agency status. The consequences of extending the 
interjurisdictional immunity enjoyed by federal 
property proposed by the Court of Appeal would 
create a significant hole in relevant and appropri-
ate provincial regulation that, with respect, is not 
justified. We would therefore reaffirm the need for 
a Crown proprietary interest to justify the applica-
tion of s. 91(1A) and on this point reject the conclu-
sion of the B.C. Court of Appeal. If the respondents 
are to succeed, they must do so on the basis of the 
navigation and shipping power, which is another 
branch of their argument.
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F. Validité des mesures de contrôle de l’utili-
sation des sols énoncées dans Port 2010 en 
application de la LMC


62 La méthode capable de concilier l’exercice du 
pouvoir fédéral et du pouvoir provincial est exa-
minée à fond dans l’arrêt Banque canadienne de 
l’Ouest et nous ne reprendrons pas son examen en 
l’espèce. Comme dans toute affaire relative au par-
tage des compétences législatives, la première étape 
consiste à préciser le « caractère véritable » des 
lois respectives. Rappelons que l’application de la 
LMC aux terres non publiques repose sur la compé-
tence législative fédérale en matière de navigation 
et de bâtiments ou navires prévue au par. 91(10), 
que complètent des dispositions telles le par. 91(9) 
(relatif aux amarques, bouées, etc.) et celles du par. 
91(11) (relatif à la quarantaine et aux hôpitaux de 
marine). L’étendue de la compétence conférée par 
le par. 91(10) s’étend au droit maritime, qui établit 
le cadre des relations juridiques découlant des acti-
vités propres à la navigation et aux bâtiments ou 
navires. La compétence fédérale s’étend aussi à l’in-
frastructure des activités liées à la navigation et aux 
bâtiments et navires. Elle permet au gouvernement 
fédéral de construire ou de réglementer les installa-
tions nécessaires, comme les ports, et de contrôler 
l’usage des voies maritimes et des eaux navigables 
(A. Braën, Le droit maritime au Québec (1992), p. 
68-75). Dans la mesure où elle est valide et appli-
cable à l’aménagement des terres non publiques, la 
LMC peut produire des « effets accessoires » dans 
des matières qui relèvent, à d’autres égards, de la 
compétence provinciale, telles l’utilisation des 
terres et l’aménagement des terrains dans la muni-
cipalité de Vancouver.


63 Du côté provincial, la compétence sur les institu-
tions municipales et les matières d’intérêt local est 
en cause. La province de la Colombie-Britannique 
a délégué à la ville de Vancouver de vastes pouvoirs 
en matière de zonage et de construction sur son ter-
ritoire. Nul ne conteste la validité de cette déléga-
tion de pouvoirs provinciaux. Par conséquent, il est 
clair que le Parlement du Canada et la législature de 
la Colombie-Britannique ont tous deux validement 
exercé leurs pouvoirs législatifs, dont découlent les 
pouvoirs décisionnels et réglementaires de l’APV 


F. Validity of the CMA Land Use Controls Set 
Out in Port 2010


 The methodology for reconciling the exercise of 
federal power and provincial power is canvassed at 
length in Canadian Western Bank and will not be 
repeated here. The initial step, as always in cases 
involving the division of legislative powers, is to 
identify the “pith and substance” of the respective 
enactments. As mentioned earlier, the CMA in rela-
tion to non-Crown lands is supported by the federal 
legislative power relating to navigation and ship-
ping under s. 91(10), which is complemented by such 
provisions as s. 91(9) (beacons, buoys, etc.), and s. 
91(11) (quarantine and marine hospitals). The scope 
of the s. 91(10) power includes maritime law which 
establishes the framework of legal relationships 
arising out of navigation and shipping activities. 
The federal power also includes the infrastructure 
of navigation and shipping activities. This power 
enables the federal government to build or regulate 
the necessary facilities like ports and to control the 
use of shipping lanes and waterways (A. Braën, Le 
droit maritime au Québec (1992), at pp. 68-75). If 
valid and applicable to development on non-Crown 
lands, the CMA may have “incidental effects” in 
matters that would otherwise fall within provincial 
authority, such as the planning and development of 
land uses within the municipality of Vancouver.


 On the provincial side, the power involved is the 
authority over municipal institutions and matters 
of local interest. The province of British Columbia 
has delegated broad powers to the City on zoning 
and construction within its boundaries. No one 
disputes the validity of this delegation of provin-
cial powers. As a result, it is clear that both the 
Parliament of Canada and the legislature of British 
Columbia have validly exercised their legisla-
tive powers. The regulatory and decision-making 
power of the VPA and the City flow from them. 
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et de la ville de Vancouver. La Cour est appelée à 
trancher la question de leur applicabilité.


 Historiquement, la compétence fédérale en 
matière de navigation et de bâtiments ou navires 
a été interprétée de façon libérale (Queddy River 
Driving Boom Co. c. Davidson (1883), 10 R.C.S. 
222). Les intérêts locaux ne sauraient entraver les 
besoins du pays en matière de transport. Rien ne 
serait plus inutile qu’un navire auquel on refuserait 
l’espace nécessaire pour accoster ou prendre pos-
session de son fret et qui serait ainsi condamné, 
comme le Flying Dutchman, à naviguer éternelle-
ment. Mentionnons au besoin, à l’appui de la thèse 
que les entreprises de transport ont besoin d’ins-
tallations pour charger et décharger leur fret, la 
décision Attorney-General for Ontario c. Winner, 
[1954] A.C. 541 (C.P.). Une réglementation efficace 
des installations portuaires est aussi essentielle au 
secteur maritime que les aéroports le sont à l’aé-
ronautique. Comme l’a déclaré le juge Estey dans 
Johannesson c. Rural Municipality of West St. 
Paul, [1952] 1 R.C.S. 292, p. 319 :


[TRADUCTION] . . . il est impossible de dissocier l’étape 
du vol de celles du décollage et de l’atterrissage, et il 
est donc totalement irréaliste, en particulier lorsqu’on 
examine la question de la compétence, de les trai-
ter comme si elles étaient indépendantes les unes des  
autres.


De même, le juge MacKinnon (plus tard Juge en 
chef adjoint de l’Ontario) a fait ces remarques dans 
Re Orangeville Airport Ltd. and Town of Caledon 
(1976), 11 O.R. (2d) 546 (C.A.), p. 549 :


[TRADUCTION] . . . les aéroports constituent une partie 
intégrante et essentielle de l’aéronautique et de la navi-
gation aérienne, et ils ne peuvent être dissociés de ce 
domaine de manière à relever d’une autre compétence 
législative.


Voir aussi Hamilton Harbour Commissioners, p. 
480. Il existe néanmoins des limites. Les entre-
prises fédérales comme l’APV n’échappent pas 
entièrement, pour cette raison, aux lois provincia-
les valides d’application générale qui n’ont « pas 
pour conséquence que ces lois les atteignent dans 
ce qui constitue justement leur spécificité fédé-
rale », comme l’a dit le juge Beetz dans l’arrêt Bell 
Canada (1988), p. 762.


The question before our Court is their applicabil-
ity.


64  Historically, the federal navigation and ship-
ping power has been broadly construed (Queddy 
River Driving Boom Co. v. Davidson (1883), 10 
S.C.R. 222). The transportation needs of the coun-
try cannot be allowed to be hobbled by local inter-
ests. Nothing would be more futile than a ship 
denied the space to land or collect its cargo and 
condemned like the Flying Dutchman to forever 
travel the seas. Authority for the proposition that 
transportation undertakings need facilities to pick 
up and drop cargo, if any is required, is to be found 
in Attorney-General for Ontario v. Winner, [1954] 
A.C. 541 (P.C.). Effective regulation of harbour 
facilities are as essential to shipping as airports to 
aeronautics. As stated by Estey J. in Johannesson 
v. Rural Municipality of West St. Paul, [1952] 1 
S.C.R. 292, at p. 319:


. . . it is impossible to separate the flying in the air from 
the taking off and landing on the ground and it is, there-
fore, wholly impractical, particularly when considering 
the matter of jurisdiction, to treat them as independent 
one from the other.


Similarly, MacKinnon J.A. (later A.C.J.O.) observed 
in Re Orangeville Airport Ltd. and Town of Caledon 
(1976), 11 O.R. (2d) 546 (C.A.), at p. 549:


. . . airports are an integral and vital part of aeronautics 
and aerial navigation, and cannot be severed from that 
subject-matter so as to fall under a different legislative 
jurisdiction.


See also Hamilton Harbour Commissioners, at p. 
480. Nevertheless, there are limits. Federal under-
takings such as the VPA are not, on that account, 
wholly exempt from valid provincial laws of gen-
eral application that in their operation do not “bear 
upon those subjects in what makes them specifi-
cally of federal jurisdiction”, per Beetz J. in Bell 
Canada (1988), at p. 762.
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(1) Aucune compétence fédérale n’est expres-
sément prévue en matière de « terrains por-
tuaires ». L’autorité législative doit découler 
de la compétence fédérale sur la navigation 
et les bâtiments ou navires, et ne s’en tenir 
qu’à elle


65 Dans Hamilton Harbour Commissioners, les 
commissaires (deux nommés par le gouverne-
ment fédéral et un nommé par la ville) ont estimé 
qu’à l’intérieur des limites du secteur du « port » 
défini par règlement fédéral, les pouvoirs de la ville 
relatifs à l’utilisation des sols étaient inapplica-
bles. La Cour d’appel de l’Ontario a rejeté à bon 
droit la théorie que « le port » pouvait être consi-
déré comme un domaine de compétence fédérale 
distinct ou comme une enclave fédérale comman-
dant à ce titre l’application de la doctrine de l’ex-
clusivité des compétences. Il est vrai que la com-
pétence fédérale dans le domaine de la navigation 
et du transport maritime peut s’étendre à la régle-
mentation des activités terrestres qui en font partie 
« intégrante ». Cependant, les entreprises portuai-
res dont on peut dire qu’elles sont « nécessaires aux 
opérations portuaires » (telles que l’usine portuaire 
de montage d’automobiles évoquée par le juge en 
chambre) n’échappent pas pour autant à la compé-
tence provinciale du simple fait qu’elles font appel 
au transport maritime et que, de façon générale, 
elles contribuent à la rentabilité des activités de 
location immobilière de l’APV.


(2) Il est possible d’affirmer qu’il existe une 
compétence fédérale relativement à des 
matières « intégrées étroitement » au do-
maine de la navigation et des bâtiments 
ou navires


66 Suivant la jurisprudence de notre Cour, une 
matière par ailleurs assujettie à la compétence pro-
vinciale peut relever de la compétence fédérale si 
elle est « intégrée étroitement » au domaine de la 
navigation et des bâtiments ou navires. Par exemple, 
dans Monk Corp. c. Island Fertilizers Ltd., [1991] 
1 R.C.S. 779, la Cour a statué que les demandes 
pour le paiement de l’excédent de cargaison livré, 
des surestaries et du coût de location des grues aux 
fins du déchargement des marchandises (un recours 


(1) There Is No Explicit Federal Jurisdiction 
Over “Port Lands”. Such Authority Must 
Be Derived From the Federal Power Over 
Navigation and Shipping, and Is Limited 
Thereby


 In Hamilton Harbour Commissioners, the 
Commissioners (two appointed federally, one by 
the City) took the view that within an area defined 
by federal regulation as “the port”, the City’s land 
use powers were inapplicable. The Ontario Court 
of Appeal rightly rejected the notion that “the port” 
could be treated as a separate head of federal power 
or a federal enclave that as such attracted interjuris-
dictional immunity. It is true that the federal navi-
gation and shipping power can extend to regulate 
“integral” land-based activities but that does not 
withdraw all port-located industry that may be said 
“to support port operations” (such as the water-
side car assembly plant mentioned by the chambers 
judge) from provincial jurisdiction just because 
such a plant makes use of waterborne transporta-
tion and, in a general way, contributes to the profit-
ability of the VPA land lease business.


(2) Federal Jurisdiction Can Be Supported in 
Relation to Matters “Closely Integrated” 
With Navigation and Shipping


 Our jurisprudence holds that a matter otherwise 
subject to provincial jurisdiction may be brought 
within federal jurisdiction if it is “closely inte-
grated” with shipping and navigation. In Monk 
Corp. v. Island Fertilizers Ltd., [1991] 1 S.C.R. 
779, for example, it was held that claims for money 
owed for excess product delivered, demurrage, 
and the cost of renting the cranes used to unload 
goods (normally a contract claim within provincial 
jurisdiction over property and civil rights) were so 
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contractuel relevant normalement de la compé-
tence provinciale sur la propriété et les droits civils) 
étaient « entièrement liées aux affaires maritimes 
au point de constituer légitimement du droit mari-
time canadien qui relève de la compétence législa-
tive fédérale » (p. 796 (souligné dans l’original)). La 
Cour a examiné ce critère fondé sur « l’intégration 
étroite » dans l’arrêt Whitbread c. Walley, [1990] 3 
R.C.S. 1273, p. 1299, où elle a conclu que certai-
nes dispositions de la Loi sur la marine marchande 
du Canada, S.R.C. 1970, ch. S-9, s’appliquaient 
tant aux bateaux de plaisance qu’aux navires com-
merciaux. Voir également Zavarovalna Skupnost 
Triglav c. Terrasses Jewellers Inc., [1983] 1 R.C.S. 
283, p. 297. Pour ce motif, il nous semble que la 
compétence sur les utilisations portuaires « liées 
au secteur maritime », correctement circonscrite et 
interprétée en fonction du volet bâtiments ou navi-
res, peut également relever du pouvoir fédéral sur la 
navigation et les bâtiments ou navires.


 Le juge en chambre a circonscrit la compé-
tence fédérale de façon trop restrictive lorsqu’il a 
affirmé :


[TRADUCTION] Les granulats transportés par mer, 
comme tout le fret maritime, doivent être déchargés et 
il peut être nécessaire de les entreposer temporairement 
avant de les transporter des docks. Cependant, il n’est pas 
nécessaire de les transformer en béton en les mélangeant 
à d’autres ingrédients. Cette étape peut être liée au trans-
port en ce que le malaxage est la raison d’être du trans-
port, mais elle n’est pas nécessaire au transport. [Nous 
soulignons; par. 51.]


La nécessité n’est pas en jeu, mais plutôt l’intégra-
tion. Comme l’a souligné le juge Rand dans l’Af-
faire des débardeurs :


[TRADUCTION] Comme le démontre cette affaire 
[Grand Trunk Railway Co. c. Attorney General of 
Canada, [1907] A.C. 65 (C.P.)], où il s’agissait d’une 
renonciation par contrat, il n’est pas nécessaire 
de démontrer la nécessité réelle; il suffit de montrer, 
selon la prépondérance des intérêts et des besoins, son 
adéquation au sujet principal ou à la législation. [Nous 
soulignons; p. 548-549.]


 Nous estimons que les mesures de contrôle de 
l’utilisation des sols prévues par la LMC peuvent 
constitutionnellement s’étendre au projet Lafarge, 


“integrally connected to maritime matters as to 
be legitimate Canadian maritime law within fed-
eral competence” (pp. 795-96 (emphasis in origi-
nal)). This test of “close integration” was discussed 
in Whitbread v. Walley, [1990] 3 S.C.R. 1273, at 
p. 1299, where the Court held that certain provi-
sions of the Canada Shipping Act, R.S.C. 1970, c. 
S-9, applied as well to pleasure craft as to commer-
cial ships. See also Zavarovalna Skupnost Triglav 
v. Terrasses Jewellers Inc., [1983] 1 S.C.R. 283, at 
p. 297. On that basis, it seems to us that jurisdiction 
over “marine-related port uses”, properly circum-
scribed and interpreted by reference to the shipping 
component, may also come within the reach of the 
federal power over navigation and shipping.


67  The chambers judge drew the limit for federal 
jurisdiction too narrowly when he stated:


Aggregate that is carried by sea must, like all marine 
cargo, be offloaded and it may have to be stored short-
term before it is delivered from the dock. However, it 
does not have to be mixed with other ingredients and 
made into concrete. That may be related to the carriage 
in that it is the reason for the transport, but it is not 
necessary for the transport to be performed. [Emphasis 
added; para. 51.]


The issue is not necessity but integration. As Rand 
J. pointed out in the Stevedoring case:


Actual necessity need not appear as the contracting 
out case shows [Grand Trunk Railway Co. v. Attorney 
General of Canada, [1907] A.C. 65 (P.C.)]; it is the 
appropriateness, on a balance of interests and conven-
ience, to the main subject matter or the legislation. 
[Emphasis added; pp. 548-49.]


68  In our view, the CMA land use controls can con-
stitutionally extend to the Lafarge project, which 
has from the outset been conceived of by both the 
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que la ville et l’APV envisagent depuis le début 
comme une installation intégrant des services de 
transport et de malaxage dans laquelle le transport 
maritime constitue un aspect dominant.


(3) L’APV est une entreprise fédérale dont les 
mandats sont multiples


69 L’APV joue un rôle clé dans le domaine de la 
navigation et du transport maritime à l’intérieur 
du port de Vancouver. Il s’agit également d’un pro-
priétaire important des terres non publiques sur 
lesquelles elle envisage exécuter ou autoriser dif-
férents types d’aménagement. Elle s’inscrit dans 
la longue lignée des sociétés constituées sous le 
régime d’une loi fédérale dont les mandats, les 
pouvoirs et les responsabilités sont multiples. Elle 
n’est pas plus une entreprise exclusivement liée à 
la « navigation et [aux] bâtiments ou navires » que 
Chemin de fer Canadien Pacifique n’est exclusi-
vement une entreprise fédérale de chemin de fer, 
comme l’a fait clairement ressortir (grâce à un 
exemple) l’arrêt Canadian Pacific Railway Co. 
c. Attorney-General of British Colombia, [1948] 
R.C.S. 373, conf. par [1950] A.C. 122 (C.P.) (l’arrêt 
« Empress Hotel »). De toute évidence, le Chemin 
de fer Canadien Pacifique était en partie une entre-
prise de chemin de fer relevant du fédéral, cepen-
dant


[TRADUCTION] [p]arce qu’il s’agit d’une compagnie 
de chemin de fer, il ne s’ensuit pas que tous ses ouvra-
ges doivent être des ouvrages de chemin de fer ou que 
toute son activité doive se rapporter à son entreprise de 
chemin de fer. [p. 143]


70 Le plan Port 2010 porte en grande partie sur des 
activités qui n’ont manifestement rien à voir avec la 
navigation et les bâtiments ou navires, et qu’on ne 
peut encore moins qualifier d’« absolument néces-
saire » à l’accomplissement du mandat dans le 
domaine de la navigation et du transport maritime 
confié à l’APV. Port 2010 prévoit notamment affec-
ter les terrains de l’APV aux fins suivantes :


[TRADUCTION] Activités récréatives portuaires, [y 
compris des] parcs et des centres commerciaux [et] des 
utilisations conditionnelles. [p. 29]


. . .


City and the VPA as an integrated transportation/
mixing facility in which the marine transportation 
aspect dominates.


(3) The VPA Is a Federal Undertaking With 
Multiple Mandates


 The VPA performs a key shipping and naviga-
tion role in Vancouver harbour. It is also a signifi-
cant owner of non-Crown lands on which it con-
templates undertaking or authorizing various types 
of development. It thus joins a long tradition of 
corporations created by federal statute with mul-
tiple mandates, powers and responsibilities. It is 
no more exclusively a “navigation and shipping” 
undertaking than is the Canadian Pacific Railway 
exclusively a federal railway undertaking, as was 
made clear (by way of illustration) in Canadian 
Pacific Railway Co. v. Attorney-General of British 
Columbia, [1948] S.C.R. 373, aff’d [1950] A.C. 122 
(P.C.) (the “Empress Hotel” case). The Canadian 
Pacific Railway was clearly in part a federally reg-
ulated railway undertaking, nevertheless


[b]ecause a company is a railway company it does not 
follow that all its works must be railway works or that 
all its activities must relate to its railway undertaking. 
[p. 143]


 Much of the Port 2010 plan relates to activities 
that clearly have nothing to do with shipping and 
navigation, let alone qualify as “absolutely indis-
pensable and necessary” to the VPA’s ability to ful-
fill its shipping and navigation mandate. Port 2010 
land use designations for VPA lands include


Port recreation [including] parks and plazas [and] con-
ditional uses. [p. 29]


. . .
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Les utilisations conditionnelles [. . .] ne sont pas direc-
tement axées sur l’activité maritime, mais [. . .] procu-
rent des recettes constantes à l’APV et sont compatibles 
avec les utilisations industrielles voisines. Le restau-
rant Cannery et les installations de conservation fri-
gorifique de Versatile entrent dans cette catégorie.  
[p. 41]


. . .


Les utilisations portuaires mixtes et urbaines, [y com-
pris les] utilisations urbaines ou les utilisations urbaines 
combinées à des installations portuaires compatibles.  
[p. 29]


 Port 2010 contient notamment les énoncés de 
politique suivants concernant les terres de l’APV :


[TRADUCTION] Trois emplacements peuvent à la fois 
servir à des fins récréatives et offrir un accès mari-
time, à savoir le Devonian Harbour Park, le Portside 
Park et le New Brighton Park. Ces trois parcs sont 
entretenus par la Vancouver Parks Board. Par la conclu-
sion de nouveaux contrats de location avec la ville 
de Vancouver, [l’APV] a assuré la municipalité et 
la population du maintien à long terme de ces parcs.  
[p. 43]


. . .


[La zone du front de mer central] a en outre la capacité 
de s’accommoder d’un important aménagement para-
urbain, y compris d’utilisations commerciales, résiden-
tielles et publiques, tout en se prêtant à des installations 
de transport telles que l’actuel terminal SeaBus et l’Hé-
liport. [p. 43]


. . .


 Les installations récréatives portuaires représentent 
la majeure partie des utilisations du front de mer dans 
les limites de la zone d’aménagement no 2, plus particu-
lièrement à l’extrémité de Burrard Inlet dans la ville de 
Port Moody. [p. 44]


. . .


 Maplewood North est le deuxième emplacement 
de [l’APV] destiné à un aménagement para-urbain. 
Cet emplacement de 14 hectares est situé au nord de 
Dollarton Highway dans le district de North Vancouver. 
Une partie du terrain est actuellement occupée par le 
Canadian International College, alors que pour le reste, un  


Conditional Uses . . . are not directly marine-oriented 
but . . . provide ongoing revenue to VPC and are com-
patible with neighbouring industrial uses. The Cannery 
Restaurant and Versatile cold storage plant are two such 
operations. [p. 41]


. . .


Urban and mixed port use [including] urban uses, or 
urban uses combined with compatible port-related 
facilities. [p. 29]


71  Port 2010 policies in relation to VPA lands 
include:


There are three sites that offer the opportunity for both 
recreational pursuits and waterfront access includ-
ing Devonian Harbour Park, Portside Park and New 
Brighton Park. All three parks are maintained by the 
Vancouver Parks Board. [VPA] has ensured the long-
term existence of these parks to the municipality and to 
the public through new lease agreements with the City 
of Vancouver. [p. 43]


. . .


The [Central Waterfront area] has the added capacity to 
support significant, urban-related development, includ-
ing commercial, residential and public uses, while also 
accommodating transportation facilities such as the 
existing SeaBus terminal and the Heliport. [p. 43]


. . .


 Port Recreation accounts for the largest proportion 
of waterfront use within Planning Area #2, especially 
at the head of Burrard Inlet in the City of Port Moody. 
[p. 44]


. . .


 Maplewood North is the second [VPA] site identi-
fied for urban-related development. This 14 hectare site 
is located to the north of the Dollarton Highway in the 
District of North Vancouver. Part of the site is currently 
occupied by the Canadian International College while 
the balance of the site is being examined for potential 
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promoteur privé et le district de North Vancouver envi-
sagent une utilisation à des fins résidentielles. [p. 50]


. . .


 Dans la zone d’aménagement no 5, deux emplace-
ments sont affectés à des fins récréatives portuaires, 
compte tenu des parcs communautaires existants qui 
offrent un accès public au front de mer [. . .] Grâce à 
cette affectation, [l’APV] facilite l’accès public au front 
de mer sur ces emplacements. [p. 55]


Port 2010 réfute donc lui-même la thèse voulant 
qu’il s’ajuste étroitement au par. 91(10). En outre, 
l’APV se fait, des utilisations qui sont « nécessai-
res » aux opérations portuaires, une conception 
extrêmement large, alors qu’on ne saurait préten-
dre que ces utilisations sont absolument néces-
saires à ses activités de navigation et de transport 
maritime. Il importe de souligner ici que l’APV a 
approuvé le projet Lafarge notamment parce qu’il 
[TRADUCTION] « met en œuvre l’énoncé de politi-
que 2.1 du plan, en ce qu’il appuie les entreprises 
de services portuaires qui dépendent d’un accès au 
front de mer » (d.a., p. 412 (nous soulignons)). Le 
simple fait que le projet « appuie les entreprises 
de services portuaires qui dépendent d’un accès au 
front de mer » ne lui donne pas, à notre avis, un 
caractère absolument nécessaire aux activités de 
l’APV en tant qu’entreprise fédérale.


G. Conclusion sur la question de l’exclusivité des 
compétences


72 La LMC est une loi fédérale qui, en raison de 
son caractère véritable, se rapporte à la gestion 
d’une propriété publique et à la navigation et au 
transport maritime. Elle prévoit des mesures de 
contrôle de l’utilisation des sols qui vont au-delà 
des biens de l’État afin d’englober des utilisations 
« étroitement intégrées » au domaine de la naviga-
tion et des bâtiments ou navires. Sa portée couvre 
le projet Lafarge. Toutefois, la compétence en 
matière d’utilisation des sols que s’attribue l’APV 
en l’espèce, quoique valide, ne fait pas intervenir la 
doctrine de l’exclusivité des compétences. Le port 
n’est pas une enclave fédérale. L’APV possède et 
loue des terrains utilisés pour diverses activités. 
Autoriser la construction d’une centrale à béton 


residential use by a private developer together with the 
District of North Vancouver. [p. 50]


. . .


 In Planning Area #5, two sites are designated Port 
Recreation in recognition of existing community parks 
that offer public access to the waterfront. . . . [VPA] 
encourages public access to the waterfront in these loca-
tions through the Port Recreation designation. [p. 55]


Port 2010 thus itself refutes the notion that it is 
narrowly aligned with s. 91(10). Further, the VPA’s 
view of uses that “support” port operations is 
extremely broad and cannot be said to be abso-
lutely indispensable and necessary to its ship-
ping and navigation undertaking. It is important to 
underline at this point that the VPA approved the 
Lafarge project in part because “it realizes Policy 
2.1 of the Plan, supporting port service indus-
tries reliant on waterfront access” (A.R., at p. 412 
(emphasis added)). Merely “supporting port serv-
ice industries reliant on waterfront access” does 
not, it seems to us, qualify as absolutely indispen-
sable and necessary to the VPA’s federal under-
taking.


G. Conclusion With Respect to Interjurisdictional 
Immunity


 The CMA is a federal law in pith and substance 
related to the management of public property and 
shipping and navigation. Its land use controls reach 
beyond Crown property to embrace uses that are 
“closely integrated” with shipping and navigation. 
This covers the Lafarge project. However, land 
use jurisdiction asserted by the VPA in this case, 
while valid, does not attract interjurisdictional 
immunity. The port is not a federal enclave. VPA 
lands are held and leased for a variety of activities. 
Authorizing the construction of a cement plant on 
these port lands does not fall within the core or 
vital functions of VPA. On the facts of this case, 
it rather belongs to an incidental port develop-
ment business, which because of its integration in 
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sur ces terrains portuaires ne relève pas des fonc-
tions essentielles ou vitales de l’APV. En l’espèce, 
l’autorisation s’inscrit plutôt dans une entreprise 
accessoire de développement portuaire qui, du fait 
de son intégration au transport maritime, l’assujet-
tit à la compétence fédérale mais ne relève certai-
nement pas du contenu essentiel du par. 91(10).


 L’absence de mesures valides et applicables de 
réglementation fédérale de l’utilisation des sols ne 
placerait pas l’ancien chantier naval Sterling dans 
un vide réglementaire. Les mesures provinciales 
de contrôle de l’utilisation des sols seraient alors 
applicables.


H. En l’espèce, la compétence fédérale ne pré-
vaudra que si les exigences de la doctrine de 
la prépondérance fédérale sont respectées


 Le procureur général du Canada, intervenant, a 
présenté un argument plus solide voulant que les 
mesures et les procédures fédérales de contrôle de 
l’utilisation des sols autorisées par l’art. 48 de la 
LMC et mises en œuvre dans Port 2010 aient pré-
pondérance sur les lois provinciales incompatibles 
qui portent sur le même sujet, de sorte que ces der-
nières deviennent inopérantes. Nous abordons donc 
cet argument subsidiaire.


(1) L’application de la doctrine de la prépon-
dérance des lois fédérales à l’art. 48 de la 
LMC et à Port 2010


 Les procureurs généraux provinciaux soutiennent 
qu’il n’existe aucun conflit d’application parce que 
Lafarge pourrait solliciter et obtenir des permis de 
construire de l’APV et de la ville. Or, cet argument 
fait abstraction du fait que, dans sa forme actuelle, 
le projet Lafarge ne respecte pas le règlement muni-
cipal. Ce dernier impose une hauteur limite de 30 
pieds. La ville pourrait à sa discrétion renoncer à 
cette limite pourvu que la hauteur ne dépasse pas 
100 pieds, mais cela imposerait comme condition 
préalable qu’elle exerce un pouvoir discrétionnaire 
consistant à approuver un projet déjà approuvé par 
l’APV. Cela créerait un conflit d’application qui 
ferait fi de l’objectif fédéral en privant l’APV de son 
pouvoir de décision définitive sur le développement 


marine transportation is reached by federal juris-
diction, but which certainly lies beyond the core of 
s. 91(10).


73  In the absence of valid and applicable federal 
regulatory land use controls, there would be no reg-
ulatory vacuum on the former Sterling shipbuilding 
site. The provincial land-use controls would apply.


H. In This Case, the Federal Power Will Pre-
vail Only if the Requirements of the Federal  
Paramountcy Doctrine Are Satisfied


74  The stronger argument presented by the inter-
vener, the Attorney General of Canada, is that the 
federal land use controls and procedures author-
ized by s. 48 of the CMA and implemented in Port 
2010 are paramount over conflicting provincial 
land use laws so as to render such laws inoperative. 
We therefore turn to this alternative argument.


(1) The Application of Federal Paramountcy to 
CMA Section 48 and Port 2010


75  The provincial Attorneys General argue that 
there is no operational conflict because Lafarge 
could apply for and obtain building permits from 
both the VPA and the City. But that argument over-
looks the fact that the Lafarge project in its present 
form does not comply with the City’s by-law. The 
by-law imposes a 30-foot height restriction. It would 
be within the City’s discretion to waive the height 
limit up to 100 feet, but that would impose the con-
dition precedent of an exercise of a discretion by 
the City to approve a project that has already been 
approved by the VPA. This would create an opera-
tional conflict that would flout the federal purpose, 
by depriving the VPA of its final decisional author-
ity on the development of the port, in respect of 
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du port relativement à des matières qui relèvent de 
la compétence législative du Parlement.


76 Les principes régissant la doctrine moderne de la 
prépondérance fédérale ont été résumés par le juge 
Dickson dans Multiple Access Ltd. c. McCutcheon, 
[1982] 2 R.C.S. 161, p. 190-191, où il dit ce qui 
suit :


Il n’y a pas vraiment incompatibilité dans le cas de dis-
positions qui se répètent simplement, puisqu’il n’importe 
pas de savoir quelle loi est appliquée; le but visé par le 
Parlement sera atteint, peu importe la loi sur laquelle se 
fonde le recours; l’application de la loi provinciale n’a 
pas pour effet d’écarter l’intention du Parlement.


. . .


En principe, il ne semble y avoir aucune raison valable 
de parler de prépondérance et d’exclusion sauf lorsqu’il 
y a un conflit véritable, comme lorsqu’une loi dit « oui » 
et que l’autre dit « non »; « on demande aux mêmes 
citoyens d’accomplir des actes incompatibles »; l’obser-
vance de l’une entraîne l’inobservance de l’autre. [Nous 
soulignons.]


77 Dans nos motifs dans l’arrêt Banque cana-
dienne de l’Ouest, nous avons reformulé les condi-
tions requises pour que s’applique la prépondérance 
fédérale. La partie soulevant la question doit établir 
l’existence de lois fédérale et provinciale valides et 
l’impossibilité qu’elles s’appliquent simultanément 
en raison d’un conflit d’application ou parce que 
cette application entraverait la réalisation de l’objet 
du texte législatif, comme notre Cour l’a expliqué 
dans l’arrêt Rothmans, Benson & Hedges Inc. c. 
Saskatchewan, [2005] 1 R.C.S. 188, 2005 CSC 13, 
par. 11-14. (Voir également Law Society of British 
Columbia c. Mangat, [2001] 3 R.C.S. 113, 2001 
CSC 67, par. 68-71; Banque de Montréal c. Hall, 
[1990] 1 R.C.S. 121.)


a) L’existence d’un texte législatif fédéral 
valide


78 Nous avons déjà expliqué pourquoi, à notre avis, 
les dispositions de la LMC régissant l’affectation de 
terres situées dans la zone portuaire à des utilisa-
tions liées à la navigation, comme les politiques et 
procédures autorisées par la LMC et établies dans 


matters which fall within the legislative authority 
of Parliament.


 The principles governing the modern doctrine of 
federal paramountcy were summarized by Dickson 
J. in Multiple Access Ltd. v. McCutcheon, [1982] 2 
S.C.R. 161, at pp. 190-91, where he said:


[T]here is no true repugnancy in the case of merely 
duplicative provisions since it does not matter which 
statute is applied; the legislative purpose of Parliament 
will be fulfilled regardless of which statute is invoked 
by a remedy-seeker; application of the provincial law 
does not displace the legislative purpose of Parliament.


. . .


In principle, there would seem to be no good reason to 
speak of paramountcy and preclusion except where there 
is actual conflict in operation as where one enactment 
says “yes” and the other says “no”; “the same citizens 
are being told to do inconsistent things”; compliance 
with one is defiance of the other. [Emphasis added.]


 We restated the requirements for federal par-
amountcy in our reasons in Canadian Western 
Bank. The party raising the issue must establish 
the existence of valid federal and provincial laws 
and the impossibility of their simultaneous applica-
tion by reason of an operational conflict or because 
such application would frustrate the purpose of the 
enactment, as explained by our Court in Rothmans, 
Benson & Hedges Inc. v. Saskatchewan, [2005] 1 
S.C.R. 188, 2005 SCC 13, at paras. 11-14. (See also 
Law Society of British Columbia v. Mangat, [2001] 
3 S.C.R. 113, 2001 SCC 67, at paras. 68-71; Bank of 
Montreal v. Hall, [1990] 1 S.C.R. 121.)


(a) The Existence of a Valid Federal Law


 We have already explained why, in our view, 
the provisions in the CMA governing the dedica-
tion of land within the port area for uses related to 
shipping, and the CMA authorized land use plan 
and policies and procedures set out in Port 2010  
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Port 2010, interprétées en fonction de l’étendue de 
la compétence fédérale, sont des textes législatifs 
fédéraux valides. Nous sommes d’accord avec les 
avocats des intimées pour conclure que, dans les 
faits, l’ensemble du projet Lafarge devant être réa-
lisé sur les terrains de l’APV décrits à l’annexe C est 
suffisamment « intégré » à l’installation de déchar-
gement des navires et des barges pour que la régle-
mentation fédérale s’applique à tous ses aspects.


b) L’existence d’un texte législatif provincial 
valide et applicable


 Il existe aussi, comme le prétendent les contri-
buables, un texte législatif provincial valide. Il ne 
fait aucun doute que le règlement no 3575 de la ville 
de Vancouver constitue l’exercice valide d’un pou-
voir législatif autorisé par la province. Il s’agit d’un 
texte législatif d’application générale qui n’a pas 
pour objet la navigation et les bâtiments ou navi-
res. Il n’autorise pas les aménagements qui nuiraient 
à la navigation et aux bâtiments ou navires. (Au 
contraire, il met l’accent sur la collaboration avec 
l’APV dans toutes ces matières.) En l’absence d’un 
texte législatif fédéral incompatible, le règlement 
municipal no 3575 régirait valablement les endroits 
où des utilisations industrielles, comme une cen-
trale à béton, seraient permises. La validité d’une 
telle conclusion a été admise dès 1911, lorsque le 
juge Middleton (plus tard juge de la Cour d’appel de 
l’Ontario) a affirmé dans Re Sturmer and Town of 
Beaverton (1911), 24 O.L.R. 65 (C. div.), p. 72 :


[TRADUCTION] Le port peut, à ce titre, « relever de 
la compétence du Parlement du Canada; » mais pour 
les objectifs que vise la loi provinciale, il relève néan-
moins, de la compétence de la province et de ses légis-
lateurs, provincial et municipaux.


La décision du juge Middleton a été confirmée 
par la Cour divisionnaire et citée avec approbation 
dans l’affaire Hamilton Harbour Commissioners, 
p. 483.


c) Les deux textes législatifs valides sont-ils 
susceptibles d’application simultanée?


 Dans Rothmans, Benson & Hedges, la Cour a 
divisé cet aspect du critère en deux volets.


construed in light of the scope of the federal power, 
are valid federal law. We agree with counsel for the 
respondents that as a question of fact, the whole 
of the Lafarge project on the VPA’s Schedule C 
land is sufficiently “integrated” into the ship/barge 
unloading facility to make federal regulation appli-
cable to all aspects of it.


(b) The Existence of a Valid and Applicable 
Provincial Law


79  There was also, as the Ratepayers contend, a 
valid provincial law. It is beyond question that City 
of Vancouver By-law No. 3575 is a valid expression 
of provincially authorized legislative power. It is a 
law of general application that is not aimed at navi-
gation and shipping. It does not authorize develop-
ment that would adversely affect shipping and navi-
gation. (On the contrary, it emphasizes cooperation 
with the VPA on all such matters.) In the absence 
of conflicting federal law, the City’s By-law No. 
3575 would properly regulate where industrial uses 
such as a cement batch facility would be permitted. 
This point was recognized as early as 1911 when 
Middleton J. (as he then was) stated in Re Sturmer 
and Town of Beaverton (1911), 24 O.L.R. 65 (Div. 
Ct.), at p. 72:


The harbour may be, as a harbour, “within the juris-
diction of the Parliament of Canada;” but is none the 
less, for purposes within the ambit of provincial leg-
islation, within the jurisdiction of the Province and its 
Legislatures, provincial and municipal.


Middleton J.’s judgment was upheld on appeal by 
the Divisional Court and cited with approval in the 
Hamilton Harbour Commissioners case, at p. 483.


(c) Are the Two Valid Laws Capable of Simul-
taneous Enforcement?


80  The Court in Rothmans, Benson & Hedges 
divided this aspect of the test into two parts.
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(i) L’existence d’un conflit d’application


81 Il existe en l’espèce un conflit d’application. 
Nous avons déjà mentionné la hauteur limite de 30 
pieds imposée par la ville. Le dossier confirme la 
présence d’autres zones de conflit pour ce qui est 
du bruit et de la pollution lors du déchargement des 
granulats et de leur chargement subséquent.


82 Si les contribuables avaient réussi à convaincre 
la ville de solliciter une injonction visant à empê-
cher la mise en œuvre du projet Lafarge sans un 
permis municipal, le juge n’aurait pas pu appliquer 
à la fois la loi fédérale (qui aurait mené au rejet de 
la demande) et le règlement municipal (qui aurait 
mené à la décision d’accorder une injonction). Il 
s’agit là d’un conflit d’application, comme a conclu 
notre Cour dans M & D Farm Ltd. c. Société du 
crédit agricole du Manitoba, [1999] 2 R.C.S. 961.


(ii) Entrave à la réalisation de l’objet du texte 
législatif fédéral


83 Appliquer ainsi les normes municipales perti-
nentes entraverait la réalisation de l’objet de la loi 
fédérale. Bien que l’APV doive rechercher la colla-
boration avec les municipalités de la grande région 
de Vancouver, en cas de conflit, elle conserve le 
dernier mot relativement à toutes les questions rele-
vant d’une législation fédérale valide.


84 À ce propos, il peut être utile de citer l’arrêt 
Mangat dans lequel une loi provinciale interdisait 
aux non-avocats de comparaître en qualité de pro-
cureurs rétribués devant un tribunal administra-
tif, alors que la loi fédérale le permettait. Cet arrêt 
confirme qu’il ne faudrait pas interpréter le second 
volet du critère comme un retour à la doctrine du 
« champ occupé ». Il cherche plutôt à viser les cas 
où il serait possible de respecter la lettre des deux 
textes législatifs, mais où le respect des deux lois 
entraverait l’intention du Parlement. Dans Mangat, 
on a soutenu qu’il était possible de respecter les deux 
lois si le non-avocat devenait membre en règle du 
Barreau de la Colombie-Britannique ou s’il s’abs-
tenait d’exiger des honoraires. Le juge Gonthier a 
toutefois conclu, au par. 72, qu’« [e]xiger que les 
“autre[s] conseiller[s]” ou “autre[s] conseil[s]” soientautre[s] conseiller[s]” ou “autre[s] conseil[s]” soient” ou “autre[s] conseil[s]” soient ou “autre[s] conseil[s]” soient“autre[s] conseil[s]” soientautre[s] conseil[s]” soient” soient soient  


(i) The Existence of an Operational Conflict


 Operational conflict is present here. Reference 
has already been made to the City’s 30-foot height 
restriction. The record confirms other areas of 
conflict in respect of noise and pollution from the 
offloading activity and the subsequent loading of 
the aggregates.


 If the Ratepayers had succeeded in persuading 
the City to seek an injunction to stop the Lafarge 
project from going ahead without a city permit, the 
judge could not have given effect both to the fed-
eral law (which would have led to a dismissal of the 
application) and the municipal law (which would 
have led to the granting of an injunction). That is 
an operational conflict, as held in M & D Farm 
Ltd. v. Manitoba Agricultural Credit Corp., [1999] 
2 S.C.R. 961.


(ii) Frustration of Federal Legislative Purpose


 Such an application of the relevant munici-
pal standards would frustrate the federal purpose. 
Although the VPA should seek to cooperate with 
the municipalities of the Greater Vancouver area, 
it retains the final say in respect of all matters fall-
ing within valid federal jurisdiction, in case of con-
flict.


 Assistance can be drawn from Mangat where 
provincial legislation prohibited non-lawyers from 
appearing for a fee before a tribunal, but the fed-
eral legislation authorized non-lawyers to appear 
as counsel for a fee. Mangat confirms that the 
second prong of the test should not be interpreted 
as a return to the doctrine of the “occupied field”. 
Rather it intends to capture those instances where it 
might be possible to comply with the letter of both 
laws, but where such compliance would frustrate 
the purpose intended by Parliament. In Mangat, 
it was argued that both enactments could be com-
plied with, if would-be advocates either became 
a member in good standing of the Law Society 
of British Columbia or refrained from charg-
ing a fee. However, Gonthier J. held at para. 72 
that “[t]o require ‘other counsel’ to be a member 
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des membres en règle du barreau de la province ou 
refuser qu’ils soient rétribués irait à l’encontre de 
l’intention que le Parlement avait en adoptant l’art. 
30 et le par. 69(1) de la Loi sur l’immigration [. . .] 
Lorsqu’il existe une loi fédérale habilitante, la loi 
provinciale ne peut aller à l’encontre de l’inten-
tion du Parlement. » En l’espèce, la LMC a autorisé 
l’APV à prendre une décision au sujet du projet et a 
permis à Lafarge d’aller de l’avant en se fondant sur 
cette autorisation.


 La ville a accepté le projet Lafarge car il s’agis-
sait d’une installation dont le niveau d’intégra-
tion entre les éléments transport et non-transport 
était suffisant pour qu’il relève de la compétence 
de l’APV. Nous ne croyons pas que la décision fac-
tuelle de la ville était déraisonnable dans les cir-
constances et nous ne la modifierions pas. Compte 
tenu du conflit d’application et de son incidence 
sur la réalisation de l’intention du Parlement, les 
conditions préalables à l’application de la doctrine 
de la prépondérance fédérale sont respectées et la 
demande des contribuables devrait être rejetée pour 
ce motif.


VI. Conclusion


 La prospérité d’un port au XXIe siècle passe 
par une collaboration fédérale-provinciale. Les tri-
bunaux ne devraient pas s’efforcer de trouver des 
moyens d’entraver cette collaboration, mais plutôt 
tenter de l’encourager lorsqu’elle existe, dans la 
mesure où les règles établies par la Constitution 
demeurent respectées.


 En l’espèce, l’APV et la ville ont établi un cadre 
de collaboration. Même si les contribuables s’op-
posaient au projet Lafarge, celui-ci respectait l’uti-
lisation des sols envisagée par les deux ordres de 
gouvernement dans leurs documents de planifica-
tion respectifs.


 De toute évidence, le consentement ne saurait 
être attributif de compétence lorsque cette der-
nière n’existe pas. En l’espèce, cependant, les per-
sonnes que l’exercice de planification concernait 
le plus ont estimé que le projet était suffisamment 
intégré aux activités maritimes de déchargement et  


in good standing of the bar of the province or to 
refuse the payment of a fee would go contrary to 
Parliament’s purpose in enacting ss. 30 and 69(1) 
of the Immigration Act. . . . Where there is an ena-
bling federal law, the provincial law cannot be con-
trary to Parliament’s purpose.” Here, the CMA has 
authorized the VPA to make its decision about the 
project and has enabled Lafarge to proceed on the 
basis of that authorization.


85  The City accepted the Lafarge project as a facil-
ity with a sufficient level of integration between 
the transportation and non-transportation aspects 
to come within VPA jurisdiction. We do not think 
the City’s factual determination was unreasona-
ble in the circumstances and we would not inter-
fere with it. Given the operational conflict and its 
impact on the achievement of the federal purpose, 
the preconditions of federal paramountcy are met 
and the Ratepayers’ petition should be rejected on 
that ground.


VI. Conclusion


86  A successful harbour in the 21st century 
requires federal provincial cooperation. The courts 
should not be astute to find ways to frustrate rather 
than facilitate such cooperation where it exists if 
this can be done within the rules laid down by the 
Constitution.


87  Here the VPA and the City worked out a coop-
erative framework. The Lafarge project, although 
opposed by the Ratepayers, complied with the land 
use envisaged by both levels of government in their 
respective planning documents.


88  Of course, consent cannot confer jurisdiction 
where none exists. In this case, however, the project 
was found by those most closely concerned in the 
planning exercise to be sufficiently integrated in 
the marine offloading and storage operation to be 
dealt with through federal rather than municipal 
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d’entreposage pour qu’on y applique les procédu-
res fédérales plutôt que les procédures municipales. 
Rien ne nous justifie de modifier cette décision.


89 Dans d’autres cas, les deux ordres de gouverne-
ment auront un intérêt vital dans un projet (comme 
celui de l’hypothétique usine de montage d’automo-
biles évoquée par le juge en chambre) où l’aspect 
du projet touchant la navigation pourra clairement 
être dissocié des activités de fabrication. Dans un 
tel cas, l’APV devra reconnaître la primauté des 
procédures administratives de la ville relatives aux 
activités de fabrication.


90 Si l’APV et la ville ne s’entendent pas, les tri-
bunaux devront évidemment résoudre le différend. 
Mais ce n’est pas le cas en l’espèce.


91 Pour ces motifs, nous sommes d’avis de rejeter 
le pourvoi avec dépens et de répondre aux ques-
tions constitutionnelles de la façon suivante :


1. Le règlement de zonage et d’aménagement no 3575 
de la ville de Vancouver est-il constitutionnellement 
inapplicable à la propriété, dont la description 
cadastrale est parcelle P, bloc 17, plan LMP 47343, 
lot de district 184, et au port public de Burrard Inlet 
(la « Propriété »), détenue par l’Administration 
portuaire de Vancouver, du fait que la Propriété est 
une « propriété publique » au sens du par. 91(1A) 
de la Loi constitutionnelle de 1867?


Réponse : Non.


2. Le règlement de zonage et d’aménagement no 3575 
de la ville de Vancouver est-il constitutionnellement 
inapplicable au projet d’aménagement sur la 
Propriété du fait que le Parlement a l’autorité 
législative sur « la navigation et les bâtiments 
ou navires » aux termes du par. 91(10) de la Loi 
constitutionnelle de 1867?


Réponse : Oui.


 Version française des motifs rendus par


le juge bastarache —


1. Introduction


92 Les faits particuliers de l’espèce sont expo-
sés dans les motifs que le juge en chef Finch a  


procedures. No reason has been shown for us to 
interfere.


 There will be other cases where both levels of 
government are vitally interested in a project (such 
as the hypothetical automotive assembly plant 
raised by the chambers judge) where the shipping 
aspect of the project may clearly be severable from 
the manufacturing operation. In that case, the VPA 
must yield to the City’s procedures in those aspects 
that concern the manufacturing operation.


 Where the VPA and the City are in disagree-
ment, of course, the courts will have to resolve the 
difference. But that is not this case.


 For these reasons, we would dismiss the appeal 
with costs and answer the constitutional questions 
as follows:


1. Is the City of Vancouver Zoning and Development 
Bylaw No. 3575 constitutionally inapplicable to 
property, with a legal description of Parcel P, Block 
17, Plan LMP 47343, District Lot 184 and the Public 
Harbour of Burrard Inlet (the “Property”), held by 
the Vancouver Port Authority, on the basis that the 
Property is “public property” within the meaning 
of s. 91(1A) of the Constitution Act, 1867?


Answer: No.


2. Is the City of Vancouver Zoning and Development 
Bylaw No. 3575 constitutionally inapplicable to the 
proposed development on the Property in view of 
Parliament’s legislative authority over “navigation 
and shipping” under s. 91(10) of the Constitution 
Act, 1867?


Answer: Yes.


 The following are the reasons delivered by


bastarache J. —


1. Introduction


 The particular facts in this case are set out by 
Finch C.J.B.C. in his reasons for judgment for 
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prononcés au nom de la Cour d’appel de la 
Colombie-Britannique ((2004), 26 B.C.L.R. (4th) 
263, 2004 BCCA 104), et dans ceux des juges 
Binnie et LeBel aux par. 6 à 20. Les juges Binnie 
et LeBel résument en outre les décisions de la Cour 
suprême de la Colombie-Britannique et de la Cour 
d’appel aux par. 21-28. J’aborderai donc directe-
ment les questions de droit que soulève le présent  
pourvoi.


 À mon avis, le pourvoi doit être rejeté unique-
ment en appliquant comme il se doit la doctrine 
de l’exclusivité des compétences relativement à la 
compétence du Parlement sur la navigation et les 
bâtiments ou navires, et il n’est ni approprié ni 
nécessaire de tenir compte de la doctrine de la pré-
pondérance fédérale.


2. La démarche analytique et méthodologique qui 
s’impose


 Avant d’entreprendre l’analyse des questions 
soulevées dans ce pourvoi, il m’apparaît utile de 
commencer par une brève revue des principes du 
droit constitutionnel applicables et de la démarche 
analytique qui s’impose.


2.1 Validité : l’analyse du caractère véritable


 Cette affaire soulève la constitutionnalité d’un 
règlement municipal, et la première étape de l’ana-
lyse consiste à examiner la validité du règlement 
lui-même. Si une loi ou un règlement est jugé 
constitutionnellement invalide, il ne peut s’appli-
quer à l’objet du litige et doit être déclaré ultra 
vires. Il s’agit, dans cet examen, de cerner le 
« caractère véritable » du texte législatif contesté 
afin de déterminer sa « matière », son « sens véri-
table » ou sa « caractéristique dominante ou la plus 
importante » (voir P. W. Hogg, Constitutional Law 
of Canada (éd. feuilles mobiles), vol. 1, p. 15-6 
et 15-7, et P. J. Monahan, Constitutional Law (2e 
éd. 2002), p. 117). L’analyse du caractère véritable 
consiste à examiner tant l’objet que les effets de la 
loi (Monahan, p. 117), et en particulier ses effets 
réels relativement aux droits et obligations juridi-
ques.


the British Columbia Court of Appeal ((2004), 
26 B.C.L.R. (4th) 263, 2004 BCCA 104), and by 
Justices Binnie and LeBel in their reasons for judg-
ment, at paras. 6-20. Justices Binnie and LeBel 
also summarize the decisions of the B.C. Supreme 
Court and the Court of Appeal, at paras. 21-28. As 
a result, I will deal directly with the legal issues 
involved in this appeal.


93  I am of the view that the appeal should be dis-
missed solely on a proper application of the doc-
trine of interjurisdictional immunity with respect 
to Parliament’s power over navigation and shipping, 
and that it is neither appropriate nor necessary to 
consider the doctrine of federal paramountcy.


2. The Proper Analytical and Methodological 
Approach


94  Before undertaking an analysis of the issues 
raised in this appeal, it will be useful to first provide 
a brief review of the applicable principles of consti-
tutional law and the proper analytical approach to 
be undertaken.


2.1 Validity: The Pith and Substance Analysis


95  As this case involves a constitutional challenge 
to a municipal by-law, the first step in the analysis 
is to examine the validity of the by-law itself. If a 
law or by-law is held to be constitutionally invalid, 
it cannot be applicable to the subject matter at 
hand, and the law must be declared ultra vires. This 
inquiry involves the identification of the “pith and 
substance” of the impugned law in order to deter-
mine its “matter”, its “true meaning”, or its “dom-
inant or most important characteristic” (see P. W. 
Hogg, Constitutional Law of Canada (loose-leaf 
ed.), vol. 1, at pp. 15-6 and 15-7, and P. J. Monahan, 
Constitutional Law (2nd ed. 2002), at p. 117). The 
pith and substance analysis involves a consideration 
of both the law’s purpose and its effects (Monahan, 
at p. 117), and in particular how the law will actu-
ally operate with respect to legal rights and obliga-
tions.
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2.2 Applicabilité : la doctrine de l’exclusivité des 
compétences


96 En supposant que la loi attaquée a été reconnue 
constitutionnellement valide, la deuxième étape 
consiste à déterminer si la loi s’applique à l’objet 
en question. Lorsqu’on examine une matière fédé-
rale, comme en l’espèce, le principe qui doit s’ap-
pliquer est la doctrine de l’exclusivité des compé-
tences (voir Hogg (éd. feuilles mobiles), p. 15-25); 
la question centrale est de savoir si le règlement, 
quoique valide en soi, devrait recevoir une inter-
prétation atténuée qui le rend inapplicable à une 
matière fédérale, laquelle bénéficie de l’immu-
nité qui écarte l’application des lois provinciales 
puisqu’elle relève de la compétence exclusive du 
Parlement sur cette matière ou sur un chef de com-
pétence correspondant prévu à l’art. 91 de la Loi 
constitutionnelle de 1867 (voir Paul c. Colombie-
Britannique (Forest Appeals Commission), [2003] 
2 R.C.S. 585, 2003 CSC 55, par. 15-16). Lorsque le 
principe de l’exclusivité des compétences s’appli-
que (soit, lorsqu’un tribunal a conclu que la matière 
ou entreprise fédérale bénéficie de l’immunité qui 
écarte la loi provinciale contestée), la loi provin-
ciale en question ne peut jamais s’appliquer à cette 
matière ou entreprise fédérale, peu importe si une 
mesure a été prise par le pouvoir législatif ou le 
pouvoir exécutif fédéral (voir Monahan, p. 124). 
Dans la plupart des cas, l’application du principe de 
l’exclusivité des compétences aux « entreprises » 
fédérales vise des « travaux et entreprises » prévus 
au par. 92(10) de la Loi constitutionnelle de 1867, 
qui reconnaît aux provinces la compétence légis-
lative sur les travaux et entreprises d’une nature 
locale autres que ceux énumérés dans cette dispo-
sition qui sont de nature internationale ou inter-
provinciale, par exemple les navires, les lignes de 
bateaux à vapeur, les chemins de fer ou les canaux. 
Mais le principe de l’exclusivité des compétences 
a également été appliqué à des entreprises fédéra-
les non visées au par. 92(10), en particulier si ces 
entreprises relèvent clairement d’un chef de com-
pétence fédérale distinct mentionné à l’art. 91 (voir 
Monahan, p. 123, note 67). J’estime que l’Admi-
nistration portuaire de Vancouver (« APV »), un 
organisme émanant et relevant du pouvoir législatif 


2.2 Applicability: The Interjurisdictional Immu-
nity Doctrine


 The second step, assuming the impugned law 
has been held to be constitutionally valid, is to 
determine whether the law is applicable to the sub-
ject matter in question. When considering a fed-
eral matter, as in the present case, the appropriate 
doctrine to be applied is that of interjurisdictional 
immunity (see Hogg (loose-leaf ed.), at p. 15-25); 
the central question is whether the by-law, though 
valid in its own right, should be read down so as to 
be inapplicable to the federal matter because that 
matter enjoys immunity from the application of 
provincial legislation, deriving from Parliament’s 
exclusive legislative authority over the matter or 
over a corresponding head of power under s. 91 
of the Constitution Act, 1867 (see Paul v. British 
Columbia (Forest Appeals Commission), [2003] 
2 S.C.R. 585, 2003 SCC 55, at paras. 15-16). The 
result of a successful application of the doctrine of 
interjurisdictional immunity (that is, a finding that 
the federal matter or undertaking is immune from 
the impugned provincial law) is that the provincial 
law in question can never be applicable to that fed-
eral matter or undertaking, regardless of whether 
any federal legislative or executive action has been 
taken (see Monahan, at p. 124). In most cases, the 
application of the doctrine of interjurisdictional 
immunity to federal “undertakings” is concerned 
with “Works and Undertakings” outlined in s. 
92(10) of the Constitution Act, 1867, whereby prov-
inces have legislative authority over local works 
and undertakings other than those enumerated in 
that provision, such as ships, steam lines, railways, 
canals, etc., which are international or interpro-
vincial in nature. Yet the immunity doctrine has 
also been applied to federal undertakings which 
do not fall within s. 92(10), especially when such 
undertakings clearly fall within a separate federal 
head of power mentioned in s. 91 (see Monahan, at  
p. 123, fn. 67). In my view, the federal undertak-
ing at issue here is the Vancouver Port Authority 
(“VPA”) as an entity established by and falling 
within Parliament’s legislative authority over navi-
gation and shipping under s. 91(10), and the subject 
matter in question is the VPA’s regulation of land 
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fédéral sur la navigation et les bâtiments ou navires 
en vertu du par. 91(10), constitue l’entreprise fédé-
rale visée en l’espèce, et que la matière en question 
est la réglementation, par l’APV, de l’utilisation des 
terres et de l’aménagement des terrains portuaires 
pour les activités nécessaires aux opérations por-
tuaires.


 Jusqu’en 1966, le critère de l’immunité du fédé-
ral consistait à déterminer si la loi provinciale 
examinée aurait pour effet d’« entraver » ou de 
« stériliser » de manière importante l’activité rele-
vant de la compétence fédérale. Mais dans l’arrêt 
Commission du salaire minimum, la Cour suprême 
du Canada a adopté un nouveau critère consistant 
à déterminer [TRADUCTION] « si un élément essen-
tiel de la gestion et de l’exploitation de l’entre-
prise » est « touché » (voir Commission du salaire 
minimum c. Bell Telephone Co. of Canada, [1966] 
R.C.S. 767, p. 774 (je souligne), citée dans Hogg 
(éd. feuilles mobiles), p. 15-27). En 1988, la Cour 
a confirmé ce critère dans Bell Canada c. Québec 
(Commission de la santé et de la sécurité du tra-
vail), [1988] 1 R.C.S. 749 (« Bell Canada (1988) »). 
Le juge Beetz a indiqué, au nom de la Cour, que 
pour qu’une entreprise fédérale bénéficie de l’im-
munité contre l’application des lois provinciales, 
« il suffit que la sujétion de l’entreprise à la loi pro-
vinciale ait pour effet d’affecter un élément vital ou 
essentiel de l’entreprise sans nécessairement aller 
jusqu’à effectivement entraver ou paralyser cette 
dernière » (p. 859-860). Le juge Beetz a affirmé 
que les lois provinciales ne peuvent toucher le 
« contenu minimum élémentaire et irréductible » 
(soit le « contenu essentiel ») au cœur de chaque 
chef de compétence fédérale (p. 839).


 Il faut remarquer que l’application du principe 
de l’exclusivité des compétences diffère selon 
qu’il s’agit d’entreprises fédérales ou de sociétés à 
charte fédérale (voir Hogg (éd. feuilles mobiles), 
p. 15-26). Dans le cas des sociétés à charte fédé-
rale, une loi provinciale par ailleurs valide ne peut 
[TRADUCTION] « diminuer le statut ou les pou-
voirs essentiels d’une société à charte fédérale » 
(Hogg (éd. feuilles mobiles), p. 15-26); parce que 
le pouvoir fédéral de constituer des sociétés n’auto-
rise pas la réglementation des activités de sociétés 


use planning and development on port lands in sup-
port of port operations.


97  Until 1966, the test for federal immunity was to 
determine whether the provincial law under scru-
tiny would significantly “impair” or “sterilize” the 
federally regulated activity. This changed with the 
Quebec Minimum Wage case, where the test adopted 
by the Supreme Court of Canada was whether “a 
vital part of the management and operation of the 
undertaking” was “affect[ed]” (see Commission du 
salaire minimum v. Bell Telephone Co. of Canada, 
[1966] S.C.R. 767, at p. 774 (emphasis added), cited 
in Hogg (loose-leaf ed.), at p. 15-27). In 1988, the 
Court reaffirmed that test in Bell Canada v. Quebec 
(Commission de la santé et de la sécurité du tra-
vail), [1988] 1 S.C.R. 749 (“Bell Canada (1988)”). 
Beetz J., for the Court, indicated that in order for 
a federal undertaking to enjoy immunity from the 
application of provincial laws, “it is sufficient that 
the provincial statute which purports to apply to 
the federal undertaking affects a vital or essential 
part of that undertaking, without necessarily going 
as far as impairing or paralyzing it” (pp. 859-60). 
Beetz J. stated that provincial laws cannot affect 
the “basic, minimum and unassailable content” 
(i.e. the “core”) at the heart of each head of federal 
power (p. 839).


98  It should be noted that the application of the 
doctrine of interjurisdictional immunity over fed-
eral undertakings is different from its application 
to federally incorporated companies (see Hogg  
(loose-leaf ed.), at p. 15-26). In the case of feder-
ally incorporated companies, an otherwise valid 
provincial law cannot “impair the status or essen-
tial powers of a federally-incorporated company” 
(Hogg (loose-leaf ed.), at p. 15-26); because the 
federal incorporation power does not authorize the 
regulation of the activities of federal companies, 
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fédérales, il n’y a donc pas d’immunité contre la 
réglementation de telles activités par les provin-
ces (Hogg (éd. feuilles mobiles), p. 15-26, note 
116). À l’opposé, les « entreprises » dont les activi-
tés relèvent du domaine législatif fédéral sont, par 
définition, assujetties à la réglementation fédérale,  
qu’elles soient ou non constituées sous le régime 
d’une loi fédérale ou provinciale, et même lors-
qu’elles ne sont pas constituées en personnes mora-
les. Par conséquent, certaines entreprises fédérales 
bénéficieront, du moins en partie, de l’immunité 
contre les lois provinciales censées réglementer 
leurs activités (voir Hogg (éd. feuilles mobiles), p. 
15-26, note 116). En l’espèce, l’entreprise en ques-
tion est l’APV elle-même, et non Lafarge ni, impli-
citement, le projet d’aménagement de Lafarge. 
Comme il sera expliqué plus loin, il s’agit donc de 
savoir si la réglementation de l’utilisation des terres 
et de l’aménagement sur les terrains portuaires pour 
les activités nécessaires aux opérations portuaires, 
adoptée par l’APV, une entreprise fédérale assujet-
tie à la compétence fédérale sur la navigation et les 
bâtiments ou navires prévue au par. 91(10), échappe 
à l’application du règlement municipal.


99 Il faut également remarquer que le recours à la 
doctrine de l’exclusivité des compétences, et sa per-
tinence, ont suscité de nombreux débats. Certains 
auteurs (et certains plaideurs dans des affaires 
récentes) ont demandé à la Cour de renoncer à 
la doctrine purement et simplement, prétendant 
qu’elle n’est d’aucune utilité dans le cadre de l’ana-
lyse du droit constitutionnel applicable au partage 
des compétences, et que d’autres doctrines (celles 
du caractère véritable ou de la prépondérance, par 
exemple) offrent déjà les réponses et les outils ana-
lytiques nécessaires pour résoudre la plupart, voire 
la totalité, des problèmes de droit constitutionnel de 
cette nature (voir D. Gibson, « Interjurisdictional« Interjurisdictional 
Immunity in Canadian Federalism » (1969), 47 
R. du B. can. 40; D. Gibson, « Constitutional 
Law—Freedom of Commercial Expression 
Under the Charter—Legislative Jurisdiction over 
Advertising—A Representative Ruling : Attorney 
General of Quebec v. Irwin Toy Limited » (1990), 
69 R. du B. can. 339; J. Leclair, « The Supreme 
Court of Canada’s Understanding of Federalism : 
Efficiency at the Expense of Diversity » (2003), 28 


there can be no immunity from provincial regula-
tion of such activities (Hogg (loose-leaf ed.), at p. 
15-26, fn. 116). In contrast, “undertakings” which 
operate in a federal legislative field are, by defini-
tion, subject to federal regulation, whether or not 
they are federally or provincially incorporated, and 
even where they are unincorporated. As a result, 
some federal undertakings will be at least partially 
immune from provincial laws purporting to regu-
late their activities (see Hogg (loose-leaf ed.), at 
p. 15-26, fn. 116). In the present case, the under-
taking in question is the VPA itself, not Lafarge 
nor Lafarge’s development proposal, implicitly. 
As demonstrated later, the question is therefore 
whether the regulation of land use planning and 
development with respect to port lands in support 
of port operations, as exercised by the VPA, a fed-
eral undertaking, pursuant to the federal power over 
navigation and shipping under s. 91(10), is immune 
from the by-law.


 It should also be noted that there has been much 
debate over the use and merits of the doctrine of 
interjurisdictional immunity. Some authors (and 
some litigants in recent cases) have urged this 
Court to abandon the doctrine altogether, argu-
ing that it serves no useful purpose in the con-
stitutional law analysis of the division of powers 
and that other doctrines (such as pith and sub-
stance or paramountcy) already provide the nec-
essary answers and analytical tools for most if 
not all constitutional law problems of this nature 
(see D. Gibson, “Interjurisdictional Immunity in 
Canadian Federalism” (1969), 47 Can. Bar Rev. 
40; D. Gibson, “Constitutional Law—Freedom 
of Commercial Expression Under the Charter—
Legislative Jurisdiction over Advertising—A 
Representative Ruling: Attorney General of Quebec 
v. Irwin Toy Limited” (1990), 69 Can. Bar Rev. 
339; J. Leclair, “The Supreme Court of Canada’s 
Understanding of Federalism: Efficiency at the 
Expense of Diversity” (2003), 28 Queen’s L.J. 411; 
and J. Leclair, “L’étendue du pouvoir constitution-
nel des provinces et de l’État central en matière 
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Queen’s L.J. 411; et J. Leclair, « L’étendue du pou-
voir constitutionnel des provinces et de l’État cen-
tral en matière d’évaluation des incidences environ-
nementales au Canada » (1995), 21 Queen’s L.J. 37). 
Essentiellement, les critiques formulées à l’égard 
de la doctrine sont de deux ordres — elle est trop 
vague ou trop compliquée, ou elle crée inutilement 
et injustement une assise beaucoup plus vaste où le 
pouvoir central est davantage favorisé aux dépens 
des principes du fédéralisme et du régionalisme.


 Dans la deuxième édition de son ouvrage 
Constitutional Law of Canada (1985), p. 329-332, 
le professeur Hogg a sévèrement reproché à la Cour 
suprême d’avoir élaboré la doctrine de l’exclusi-
vité des compétences, une doctrine selon lui inutile 
qui empêche les chevauchements de compétences 
naturels et acceptables. Dans Bell Canada (1988), 
le juge Beetz a examiné en détail cette critique et 
l’a essentiellement réfutée. Dans les éditions sui-
vantes de son ouvrage, le professeur Hogg a mitigé 
sa critique, admettant que [TRADUCTION] « l’exis-
tence de deux listes distinctes de pouvoirs exclu-
sifs dans la Constitution canadienne commande un 
certain degré d’exclusivité des compétences. Sinon, 
un organisme législatif jugé incompétent en raison 
d’une loi formulée en termes restrictifs pourrait 
être autorisé à intervenir si la loi était formulée en 
termes plus généraux. Il ne saurait en être ainsi » 
(voir Hogg (éd. feuilles mobiles), p. 15-28, note 
129). En définitive, toutefois, le professeur Hogg 
dit que le critère fondé sur « l’élément essentiel », 
qui sert à déterminer si l’immunité s’applique, est 
trop large et devrait être écarté au profit de l’ancien 
critère plus restrictif fondé sur « la stérilisation » 
ou « l’entrave ». Hogg convient ensuite avec le pro-
fesseur Gibson qu’il serait préférable d’abandonner 
purement et simplement la doctrine de l’exclusivité 
des compétences dans le cas des entreprises fédéra-
les dont le fonctionnement n’est pas « menacé » par 
les lois provinciales (voir Hogg (éd. feuilles mobi-
les), p. 15-30). Selon le professeur Hogg, les cas 
d’entrave aux entreprises fédérales [TRADUCTION] 
« sont les seuls qui justifient l’exclusivité des com-
pétences » (ibid.); dans tous les autres cas, on consi-
dère que l’exclusivité des compétences est trop 
large, trop vague et inutilement compliquée.


d’évaluation des incidences environnementales au 
Canada” (1995), 21 Queen’s L.J. 37). Essentially, 
critiques of the doctrine generally include two 
types of claims — that the doctrine is too vague 
or complicated, or that the doctrine unnecessarily 
and unfairly creates a much wider scope for greater 
centralization at the expense of the principles of 
federalism and regionalism.


100  Professor Hogg, in the second edition of 
Constitutional Law of Canada (1985), at pp. 329-
32 heavily criticized the Supreme Court’s develop-
ment of the interjurisdictional immunity doctrine, 
which he saw as being unnecessary and creating 
an impediment to natural and acceptable jurisdic-
tional overlaps. This criticism was fully addressed 
and essentially disarmed by Beetz J. in Bell 
Canada (1988). Professor Hogg, in later editions of 
his text, has diminished the extent of his critique, 
acknowledging that “some degree of interjurisdic-
tional immunity is entailed by the Constitution of 
Canada’s dual lists of exclusive powers. Otherwise, 
what would be incompetent to a legislative body 
in a narrowly framed law would be permitted if 
the law were framed more broadly. That cannot be 
right” (see Hogg (loose-leaf ed.), at p. 15-28, fn. 
129). Ultimately, however, Hogg states that the 
“vital part” test for immunity casts too wide a net 
and should be eliminated in favour of the more 
restrictive and older “sterilization” or “impair-
ment” test. Later on, Hogg agrees with Gibson 
that it would be best to abandon the doctrine of 
interjurisdictional immunity altogether in the case 
of federal undertakings whose functioning is not 
“threatened” by provincial laws (see Hogg (loose-
leaf ed.), at p. 15-30). Hogg states that the impair-
ment of federal undertakings is “the only situation 
where the immunity is needed” (ibid.); in all other 
cases, immunity is seen as too broad, too vague and 
needlessly complicated.
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101 Ces reproches et critiques à l’égard de l’exclu-
sivité des compétences sont fort sérieuses et méri-
tent d’être examinées, particulièrement celles qui 
portent sur la complexité du critère de l’immunité 
et sur la nécessité de l’appliquer avec cohérence et 
prévisibilité. J’estime toutefois que bon nombre des 
critiques invitant à l’abandon pur et simple de la 
doctrine peuvent être mal fondées. Du point de vue 
logique et pratique, les contestations des lois fon-
dées sur le droit constitutionnel devraient toutes 
suivre le même modèle : un examen de la vali-
dité, un examen de l’applicabilité et, dans le cas 
de deux lois potentiellement en conflit, un examen 
du caractère opérant en fonction de la prépondé-
rance fédérale. Ces étapes correspondent à la façon 
dont le professeur Hogg décrit les trois moyens 
d’[TRADUCTION] « attaquer » une loi susceptible de 
s’appliquer à des matières ne relevant pas de l’or-
ganisme législatif qui l’a adoptée (voir Hogg (éd. 
feuilles mobiles), p. 15-25 et 15-26). La doctrine et 
des raisons d’ordre pratique justifient donc le main-
tien de la doctrine de l’exclusivité des compétences 
dans son rôle de critère juridique essentiel servant 
à déterminer l’applicabilité d’une loi provinciale 
sensée s’appliquer à des matières fédérales.


102 D’autres auteurs et commentateurs ont plaidé en 
faveur du maintien et de l’application de la doctrine : 
voir par exemple R. M. Elliot, « Constitutional 
Law—Division of Powers—Interjurisdictional Im-
munity, Reading Down and Pith and Substance : 
Ontario Public Service Employees Union v. 
Attorney-General for Ontario » (1988), 67 R. du 
B. can. 523, et J. E. Magnet, « Research Note : 
The Difference Between Paramountcy and 
Interjurisdictional Immunity », dans Constitutional 
Law of Canada : Cases, Notes and Materials (8e 
éd. 2001), vol. 1, p. 341. Dans le contexte des litiges 
en droit des Autochtones, K. Wilkins donne, dans 
son article « Of Provinces and Section 35 Rights » 
(1999), 22 Dal. L.J. 185, p. 206-207, une excellente 
description de la doctrine et explique brièvement 
en quoi elle continue d’être pertinente et utile :


 [TRADUCTION] Les restrictions limitant l’applica-
tion de mesures provinciales par ailleurs valides décou-
lent obligatoirement du fait que la compétence fédérale 
sur certaines matières a une qualité exclusive qui ne 


 These critiques and criticisms of immunity are 
quite serious and merit some consideration, partic-
ularly those concerned with the complexity of the 
test for immunity and the need for consistency and 
predictability in its application. In my view, how-
ever, many of the criticisms aimed at abandoning 
the doctrine altogether may be misguided. From a 
logical and practical perspective, all constitutional 
legal challenges to legislation should follow the 
same pattern: considerations of validity, consid-
erations of applicability and, where two laws are 
potentially in conflict, considerations of operabil-
ity in terms of federal paramountcy. These steps 
correspond to Professor Hogg’s description of the 
three ways in which to “attack” a law that poten-
tially applies to matters outside the jurisdiction of 
the enacting legislative body (see Hogg (loose-leaf 
ed.), at pp. 15-25 and 15-26). There is therefore a 
doctrinal and a practical need to conserve the doc-
trine of interjurisdictional immunity as an essential 
legal test concerned with the applicability of a pro-
vincial law which purports to apply to federal mat-
ters.


 Other scholars and commentators have argued 
for the continued preservation and application of 
the doctrine: see e.g. R. M. Elliot, “Constitutional 
Law—Division of Powers—Interjurisdictional Im-
munity, Reading Down and Pith and Substance: 
Ontario Public Service Employees Union v. 
Attorney-General for Ontario” (1988), 67 Can. 
Bar Rev. 523, and J. E. Magnet, “Research Note: 
The Difference Between Paramountcy and 
Interjurisdictional Immunity”, in Constitutional 
Law of Canada: Cases, Notes and Materials (8th 
ed. 2001), vol. 1, at p. 341. In the context of aborigi-
nal legal disputes, K. Wilkins in “Of Provinces and 
Section 35 Rights” (1999), 22 Dal. L.J. 185, at pp. 
206-7, provides an excellent description of the doc-
trine and a summary of its continued relevance and 
usefulness:


 Restrictions on the application of otherwise valid 
provincial measures follow necessarily from the fact 
that federal authority over certain matters is exclusive 
and remains so whether or not the federal government 
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change pas même si le gouvernement fédéral décide de 
ne jamais l’exercer. Là encore, les sujets qui relèvent de 
la compétence fédérale exclusive sont soustraits des pou-
voirs conférés aux provinces. C’est pourquoi il importe 
peu, du moins dans certains cas, qu’une province entre-
prenne d’exercer les pouvoirs ou d’intervenir dans des 
matières réservées exclusivement au Parlement. Quelle 
que soit son intention, elle n’est simplement pas habili-
tée à intervenir dans ces matières et ses interventions ne 
peuvent, dans la mesure où elles touchent à ces matiè-
res, produire aucun effet juridique. Les activités provin-
ciales ne peuvent entraîner des conséquences juridiques 
impératives que la province n’est pas fondée ou habili-
tée à envisager. . .


 Vue dans ce contexte, la doctrine de l’exclusivité 
des compétences accorde aux tribunaux un moyen de 
préserver autant que possible les mesures provinciales 
qui, si elles pouvaient pleinement s’appliquer, régle-
menteraient ou régiraient des matières qui excèdent les 
limites de la compétence des provinces [. . .] Lorsqu’ils 
doivent statuer sur une mesure impérative applicable à 
la fois à certaines matières qui excèdent les limites de 
la compétence de l’organisme qui l’a adoptée et à cer-
taines autres matières qui relèvent de sa compétence, 
les tribunaux donneront, en règle générale, une inter-
prétation « atténuée » à la mesure afin de confiner son 
application exclusivement aux matières de compétence 
provinciale. [Renvois omis.]


 L’utilité et la valeur de la doctrine de l’exclusi-
vité des compétences tiennent essentiellement aux 
résultats ou aux conséquences de son application. 
L’examen de la constitutionnalité d’une loi, évoqué 
précédemment, peut conduire à une déclaration 
d’invalidité qui annule entièrement la loi ou une 
disposition législative précise, tandis qu’un juge-
ment déclarant que la loi fédérale l’emporte sur la 
loi provinciale, comme nous le verrons plus loin, 
rend simplement la loi provinciale inopérante dans 
la mesure du conflit entre les deux lois. Sans la 
possibilité de recourir à la doctrine de l’exclusivité 
des compétences, il n’y aurait aucun moyen d’atté-
nuer une loi provinciale qui deviendrait « inappli-
cable » à une matière fédérale tout en préservant 
l’applicabilité de la loi provinciale aux autres matiè-
res qui ne relèvent pas de la compétence fédérale. 
La seule solution serait de conclure à l’invalidité 
de la loi provinciale par suite d’un examen de son 
caractère véritable, ce qui pourrait entraîner pure-
ment et simplement l’annulation de la loi ou de la 
disposition législative. En outre, si la doctrine de  


chooses ever to use it. Subjects within exclusive federal 
authority, again, are subtracted from the powers con-
ferred on the provinces. For this reason, it makes no 
difference, at least for some purposes, whether a prov-
ince sets out to exercise powers or deal with matters 
reserved exclusively to the federal order. Whatever its 
intention may be, it simply cannot deal with such mat-
ters, and provincial measures that do so can have, to 
that extent, no legal effect. Provincial activity cannot 
have enforceable legal consequences that a province is 
not entitled or empowered to intend. . . .


 Seen in this context, the doctrine of interjurisdic-
tional immunity gives courts a way of preserving as 
much as possible of a provincial measure despite the 
fact that the measure, if given full scope, would regu-
late or dispose of matters that lie beyond the reach of 
provincial authority. . . . Confronted with a measure 
that would make mandatory provision for some matters 
that lie outside, as well as some within, the enacting 
body’s authority, the courts will as a general rule “read 
down” the measure to confine its application exclusively 
to permissible matters. [Footnotes omitted.]


103  The continued usefulness and worth of the 
interjurisdictional immunity doctrine essentially 
depends on the results or consequences of its appli-
cation. An inquiry into the validity of a law, dis-
cussed earlier, may result in a declaration of inva-
lidity which strikes down the law or the specific 
statutory provision altogether, while a declaration 
that a federal law is paramount over a provincial 
law, as discussed below, merely renders the pro-
vincial law inoperative to the extent of any con-
flict between the two laws. Without the availabil-
ity of the doctrine of interjurisdictional immunity, 
there would be no remedy available to read down 
a provincial law which would be rendered “inap-
plicable” to a federal matter while still preserving 
the applicability of the provincial law to other non- 
federal matters. The only solution would be to find 
the provincial law invalid through a consideration 
of its pith and substance; this could result in the law 
or provision actually being struck down altogether. 
Furthermore, if there were no doctrine of inter-
jurisdictional immunity, there would be no way to 
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l’exclusivité des compétences n’existait pas, rien 
ne permettrait d’empêcher l’application non auto-
risée d’une loi provinciale par ailleurs valide à une 
matière fédérale dans des situations où il n’existe 
aucune loi fédérale incompatible.


104 Il faut remarquer que certains critiques de la doc-
trine de l’exclusivité des compétences ont avancé 
qu’elle est inutile et non pertinente compte tenu de 
la doctrine de la prépondérance fédérale. Le pro-
fesseur Magnet signale de façon convaincante les 
différences entre les deux doctrines examinées 
dans les paragraphes qui précèdent. Il écrit que 
l’exclusivité des compétences [TRADUCTION] « dif-
fère de la doctrine de la prépondérance fédérale en 
ce sens que même lorsque les lois ne se contredi-
sent pas ou ne se rejoignent pas, la loi provinciale 
obstrue considérablement la chose, la personne ou 
l’entreprise fédérales, porte atteinte à leur statut 
ou atténue des attributs fédéraux essentiels qui 
font qu’ils relèvent de la compétence fédérale » (p. 
339). Préserver l’application de la doctrine de l’ex-
clusivité des compétences dans certains contextes 
démontre toute l’étendue et la portée des différents 
types d’examens juridiques de nature constitution-
nelle.


105 De plus, ceux qui prétendent que la doctrine de 
l’exclusivité des compétences est inutile compte 
tenu de la « doctrine » du caractère véritable inter-
prètent, erronément à mon humble avis, l’étendue 
et la nature de cet examen. La détermination du 
« caractère véritable » d’une loi, décrite précédem-
ment, n’est ni une « doctrine » ni un « critère juri-
dique » au même titre ou de la même nature que 
le sont les doctrines de l’exclusivité des compé-
tences ou de la prépondérance fédérale. L’examen 
du caractère véritable d’une loi se veut plutôt un 
simple outil d’analyse qui aide à qualifier la véri-
table nature d’une loi afin de déterminer si l’orga-
nisme législatif l’a validement adoptée (c.-à-d., en 
vérifiant que la loi a été adoptée en vertu d’un chef 
de compétence législative déjà prévu). Si la loi n’a 
pas été adoptée en vertu d’un chef de compétence 
législative qui relève déjà de la compétence de l’or-
ganisme législatif, la loi est alors déclarée invalide; 
dans le cas contraire, elle ne sera pas annulée. Cet 
examen ne permet toutefois pas de déterminer si la 


prevent the impermissible application of an other-
wise valid provincial law to a federal matter in situ-
ations where there is no competing federal law.


 It should be noted that some critics of interjuris-
dictional immunity have argued that it is unneces-
sary and irrelevant in light of the doctrine of fed-
eral paramountcy. Magnet convincingly notes the 
differences between the two doctrines discussed 
in the preceding paragraphs. Magnet writes that 
immunity “is different from the paramountcy doc-
trine in that even where there is no contradiction 
or meeting of legislation, the provincial legislation 
offers significant obstruction to the federal thing, 
person or undertaking, affects its status, or drains 
off essential federal attributes which make them 
within federal jurisdiction” (p. 339). Preserving 
the application of the immunity doctrine in certain 
contexts demonstrates the full extent and breadth 
of different types of constitutional legal inquiries.


 In addition, those who would argue that inter-
jurisdictional immunity is unnecessary in light 
of the “doctrine” of pith and substance have, in 
my respectful view, misinterpreted the scope and 
nature of that inquiry. Characterizing the “pith and 
substance” of a law, as described above, is not a 
“doctrine” or a “legal test” on the same level as or 
of the same nature as the doctrines of interjurisdic-
tional immunity and federal paramountcy. Rather, 
a consideration of a law’s pith and substance is 
merely an analytical tool which helps characterize 
the true nature of a law in order to determine if it 
was validly enacted by a legislative body (i.e., by 
ensuring that the law was enacted pursuant to an 
existing head of legislative jurisdiction or author-
ity). If the law was not enacted pursuant to an exist-
ing head of legislative power within the enacting 
body’s field of competence, then the law is declared 
invalid; if it was, then it will not be struck down. 
But this inquiry tells us nothing about whether or 
not the law, though valid, could or should apply to a 
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loi, quoique valide, pourrait ou devrait s’appliquer 
à une matière ou une chose précise. La doctrine de 
l’exclusivité des compétences permet de trancher 
cette question (voir Elliot).


 Enfin, d’aucuns soutiennent que les problèmes 
que la doctrine de l’exclusivité des compétences 
permet d’aborder sont déjà résolus par la théorie 
du « double aspect ». Là encore, ces critiques sem-
blent peu judicieuses en ce sens que la théorie du 
double aspect reconnaît simplement que l’objet de 
certaines lois peut correspondre à un chef de com-
pétence provinciale valide, et peut également cor-
respondre à un chef de compétence fédérale valide. 
Avec égards, je pense que les juges Binnie et LeBel 
dénaturent cette théorie au par. 4 de leurs motifs. 
Reconnaître qu’une loi provinciale comporte l’appa-
rence d’un double aspect ne la rend pas inapplicable 
ou inopérante (ni invalide). Ces questions doivent 
encore être tranchées en ayant recours aux notions 
d’exclusivité des compétences et de prépondérance. 
De même, une conclusion portant qu’une loi pro-
vinciale ne produit que des « effets accessoires » 
sur un chef de compétence fédérale n’indique rien 
d’autre que la validité de la loi; elle ne nous apprend 
rien au sujet de l’incidence de la loi provinciale, de 
ses effets sur les matières fédérales lorsqu’elle s’ap-
plique à elles. Il est même possible que la loi pro-
vinciale soit valide dans la mesure où l’on pourrait 
considérer que sa nature véritable ou essentielle n’a 
que des effets « accessoires » sur un chef de com-
pétence fédérale (suivant l’analyse fondée sur son 
caractère véritable), mais qu’elle devienne inappli-
cable en raison de ses effets « inacceptables » sur 
le contenu essentiel d’un chef de compétence fédé-
rale lorsqu’elle est appliquée à certaines entrepri-
ses fédérales. L’exclusivité des compétences aurait 
alors un rôle à jouer pour empêcher que les lois pro-
vinciales s’appliquent aux matières fédérales d’une 
manière inacceptable sur le plan constitutionnel, 
sans qu’il soit nécessaire d’annuler ces lois ou de 
recourir à des lois fédérales contraires ou incompa-
tibles.


 C’est pourquoi j’estime que les opposants à la 
doctrine de l’exclusivité des compétences n’ont pas 
réussi à démontrer pourquoi il faudrait y renon-
cer, ni pourquoi il ne faudrait plus en tenir compte 


particular matter or thing. Immunity helps resolve 
that question (see Elliot).


106  Finally, there are those who would argue that 
the concerns addressed by the doctrine of immu-
nity are already resolved by the “double aspect” 
doctrine. Once again, those criticisms appear to 
be misguided in that the double aspect doctrine 
merely recognizes that some laws may have a pur-
pose corresponding to a valid head of provincial 
jurisdiction, but may also have a purpose corre-
sponding to a valid head of federal jurisdiction. 
With respect, I believe Binnie and LeBel JJ. mis-
characterize this doctrine, at para. 4 of their rea-
sons. The recognition of an apparent double aspect 
to a provincial law does not render it inapplicable 
or inoperative (nor invalid). Those matters must 
still be determined using the concepts of federal 
immunity and paramountcy. Likewise, a finding 
that a provincial law has only “incidental effects” 
on a federal head of power is merely a statement 
about the law’s validity; it says nothing about the 
impact of the provincial law — its effects on fed-
eral matters when it is applied to those matters. It 
may in fact be possible for a provincial law to be 
valid to the extent that its true or essential nature 
can be seen as having merely “incidental” effects 
on a federal head of power (pursuant to the pith 
and substance analysis), but then to be rendered 
inapplicable because of “impermissible” effects 
on the core of a federal head of power when it is 
applied to certain federal undertakings. Immunity 
would therefore play a role in preventing constitu-
tionally impermissible applications of provincial 
laws to federal matters, without the need to strike 
down such laws and without the need for compet-
ing and conflicting federal legislation.


107  Thus, in my view, those opposed to the doctrine 
of interjurisdictional immunity have not success-
fully demonstrated why it should be abandoned or 
why it should not continue to be considered and 
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et l’appliquer au besoin. Le professeur Hogg ((éd. 
feuilles mobiles), p. 15-25 à 15-34) a bien su déga-
ger trois sortes de situations dans lesquelles on a 
appliqué la doctrine et où, à mon avis, il faudrait 
continuer de l’appliquer : (1) les sociétés à charte 
fédérale, lesquelles jouissent d’une immunité contre 
les lois provinciales d’application générale qui tou-
chent à la structure ou la constitution de l’entreprise 
en vertu du pouvoir fédéral de constituer des socié-
tés; (2) les entreprises assujetties à la réglementa-
tion fédérale ou les matières fédérales qui relèvent 
des chefs de compétence législative distincts prévus 
à l’art. 91 de la Loi constitutionnelle de 1867 (telles 
l’APV et la compétence sur la navigation et les 
bâtiments ou navires prévue au par. 91(10), en l’es-
pèce), lesquelles jouissent d’une immunité contre 
les lois provinciales d’application générale qui tou-
chent le contenu essentiel d’une telle compétence 
ou un élément essentiel d’une telle entreprise; et (3) 
les institutions ou matières fédérales qui jouissent 
d’une immunité contre les lois provinciales visant 
expressément ces institutions ou matières. La pré-
sente situation entre clairement dans la deuxième 
catégorie.


108 Même si je me porte à la défense de la doctrine 
de l’exclusivité des compétences, je suis d’accord 
avec certains critiques de cette doctrine qui dénon-
cent la difficulté de l’appliquer dans bien des cas, 
et qui dénoncent en particulier le caractère souvent 
vague ou excessivement large du critère permettant 
de déterminer à quel moment une loi provinciale 
« touche » le contenu essentiel d’une compétence 
fédérale ou un élément essentiel d’une entreprise 
fédérale. Le moment est certainement venu de 
reconnaître qu’en donnant au verbe « toucher » 
simplement le sens de « avoir une incidence sur », 
on élargit trop la portée de l’immunité dans plu-
sieurs contextes. Bien que la norme de l’« entrave » 
ou de la « stérilisation » employée précédemment 
paraisse trop stricte et restrictive (sauf peut-être 
dans des cas particuliers comme l’affaire Irwin Toy 
Ltd. c. Québec (Procureur général), [1989] 1 R.C.S. 
927, où la loi provinciale n’a que des effets « indi-
rects » sur la matière fédérale, ce qui n’est pas le 
cas en l’espèce), une réponse trop large ou trop 
vague à la question de savoir si une loi provinciale 
« touche » le contenu essentiel d’une compétence 


applied where appropriate. Professor Hogg ((loose-
leaf ed.), at pp. 15-25 to 15-34) has correctly iden-
tified three types of scenarios or situations where 
the doctrine has been applied and, I would argue, 
should continue to be applied: (1) federally incorpo-
rated companies, which enjoy immunity from pro-
vincial laws of general application that affect their 
corporate structure or constitution, by virtue of the 
federal incorporation power; (2) federally regulated 
undertakings or federal matters falling under dis-
tinct heads of legislative power under s. 91 of the 
Constitution Act, 1867 (such as the VPA and the s. 
91(10) navigation and shipping power in the present 
case), which enjoy immunity from provincial laws 
of general application that affect the core of such a 
power and/or a vital part of such an undertaking; 
and (3) federal institutions or matters which enjoy 
immunity from provincial laws that specifically 
target those institutions or matters. The present sit-
uation clearly falls into the second category.


 Notwithstanding this defence of the doctrine, 
I would agree with some critics of interjurisdic-
tional immunity who allege that its application is 
often difficult and who in particular allege that the 
criterion for determining when a provincial law 
“affects” the core of a federal power or vital part 
of a federal undertaking is often vague or overly 
broad. It is no doubt time to recognize that defining 
the word “affects” as simply or merely “touches on” 
leads to an overly wide scope of immunity in many 
contexts. While the former standard of “impair-
ment” or “sterilization” appears to be too narrow 
and restrictive (with the possible exception of spe-
cial cases like Irwin Toy Ltd. v. Quebec (Attorney 
General), [1989] 1 S.C.R. 927, where the provin-
cial law has only “indirect” effects on the federal 
matter, which is not the case here), an overly broad or 
vague notion of whether a provincial law “affects” 
the core of a federal power might confer federal 
immunity in wholly inappropriate scenarios. Some 
middle ground should therefore be sought out. In 
my view, the effect of the application of a provin-
cial law on the core of a federal head of legislative 
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fédérale pourrait conférer une immunité dans des 
situations qui ne s’y prêtent absolument pas. La 
recherche d’un juste milieu serait donc indiquée. 
À mon avis, l’application d’une loi provinciale au 
contenu essentiel d’un chef de compétence législa-
tive fédérale doit produire des effets suffisamment 
importants pour justifier de conclure à l’existence 
d’une immunité. Sans aller jusqu’à exiger que la 
matière, l’entreprise ou le contenu essentiel fédé-
ral soit « stérilisé », je pense qu’il faudrait interpré-
ter l’arrêt Bell Canada (1988), où notre Cour a dit 
qu’il suffit qu’un élément vital du contenu essen-
tiel fédéral soit « affecté », comme signifiant que 
le plein exercice (ou éventuel exercice) de la com-
pétence législative fédérale en question devrait être 
« attaqué », « empêché » ou « restreint » avant que 
l’immunité puisse s’appliquer. La clé est de savoir, 
pour reprendre les termes qu’emploie le juge Beetz 
dans Bell Canada (1988) à la p. 856, si la loi pro-
vinciale « attei[nt] » une matière fédérale « dans ce 
qui constitue justement [sa] spécificité fédérale » (p. 
762). Ainsi que le propose le professeur Hogg, lors-
qu’on l’applique à la matière fédérale, la loi provin-
ciale doit avoir pour effet [TRADUCTION] « d’em-
piéter largement » sur les domaines essentiels de 
compétence fédérale ou sur les aspects essentiels 
des matières fédérales pour que l’immunité puisse 
s’appliquer (voir Hogg (éd. feuilles mobiles), p. 
15-34). J’estime que ces descriptions nuancées du 
terme « touche » vont renforcer davantage la notion 
de l’exclusivité des compétences et répondront aux 
critiques qui ont dit s’inquiéter de la trop grande 
portée de la doctrine et qui craignent qu’il n’y ait 
plus de limite à son application. Je n’aborderai pas 
la question des effets indirects décrits dans Irwin 
Toy; elle soulève plusieurs difficultés qui lui sont 
propres et qu’il conviendra d’examiner lorsqu’elles 
se présenteront.


 En ce qui concerne l’application de la doc-
trine de l’exclusivité des compétences dans les cas 
comme celui en l’espèce, je ne saurais accepter la 
manière dont les juges Binnie et LeBel appliquent 
l’exclusivité des compétences au par. 46 de leurs 
motifs, où ils insistent sur une notion de compé-
tence fondée sur des « activités ». Ils semblent 
insister sur la nature spécifique du projet Lafarge et 
sur les activités que cette dernière prévoit exercer. 


power must be sufficiently severe to justify a finding 
of immunity. Without going so far as to require the 
federal core or matter or undertaking to be “steri-
lized”, I would suggest that we should interpret Bell 
Canada (1988)’s determination of a vital part of 
the federal core being “affected” to mean that the 
full or plenary exercise (or potential exercise) of the 
federal legislative authority in question would need 
to be “attacked”, “hindered” or “restrained” before 
immunity could attach. The key, to return to the 
language used by Beetz J. in Bell Canada (1988), at 
p. 856, is whether the provincial law “bear[s] upon” 
a federal matter or subject in what makes it “specif-
ically of federal jurisdiction” (p. 762). As Professor 
Hogg suggests, the provincial law in its applica-
tion to the federal matter must “intrude heavily” 
upon core federal areas of jurisdiction and/or upon 
core aspects of federal subject matters in order for 
immunity to be triggered (see Hogg (loose-leaf ed.), 
at p. 15-34). In my view, these qualifying descrip-
tions of the word “affects” will give more teeth to 
the notion of immunity and respond to critics of 
the doctrine who have expressed concern over its 
overly broad and limitless application. I will not 
discuss the matter of indirect effects described in 
Irwin Toy; it raises a number of difficulties in its 
own right that are better left to another day.


109  Regarding the application of the immunity doc-
trine in cases like the present one, I would disa-
gree with Justices Binnie and LeBel’s treatment of 
the operation of interjurisdictional immunity, at 
para. 46 of their reasons, where they focus on an 
“activities” based notion of jurisdiction. This indi-
cates a focus on the specific nature of the Lafarge 
proposal and the activities it would carry out. This 
concern is repeated at para. 71, where the core of 
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Ils reprennent cette idée au par. 71, où ils jugent 
que le contenu essentiel de la compétence fédérale 
n’englobe pas « des utilisations [. . .] [dont] on ne 
saurait dire [qu’elles] sont absolument nécessaires 
à ses activités de navigation et de transport mari-
time ». Avec égards, cette analyse pose problème 
en ce que le critère qui détermine l’exclusivité des 
compétences ne devrait pas insister sur l’activité ou 
sur l’exploitation précise qui est en cause (à savoir, 
la centrale à béton projetée par Lafarge, ou toute 
autre utilisation spécifique des terrains portuaires 
en particulier) et sur la question de savoir si cette 
activité ou utilisation échappe au règlement muni-
cipal, mais plutôt sur celle de savoir si la compé-
tence fédérale sur la navigation et les bâtiments 
ou navires (qui en l’espèce prend la forme du pou-
voir fédéral sur les décisions en matière d’utilisa-
tion et d’aménagement des terres que prend l’ad-
ministration portuaire, une entreprise assujettie 
à la réglementation fédérale) échappe à l’applica-
tion du règlement municipal. L’objet de la doctrine 
de l’exclusivité porte sur la compétence; l’impor-
tant est de savoir si une loi provinciale touche le 
contenu essentiel d’un chef de compétence légis-
lative fédérale, peu importe si cette compétence 
fédérale est ou sera exercée, et la façon de l’exer-
cer le cas échéant, relativement à une activité ou un 
projet donné. La pertinence de l’activité se limite 
à ce dont il est question un peu plus loin dans les 
présents motifs, à savoir si l’approbation du projet 
par l’APV en tant qu’entreprise fédérale est compa-
tible avec la réglementation en matière d’utilisation 
des terres et d’aménagement des terrains portuaires 
pour les activités nécessaires aux opérations por-
tuaires (laquelle, à mon avis, fait partie du contenu 
essentiel du par. 91(10)). Mais même la décision sur 
cette question ne donne aucune indication quant à 
l’applicabilité du règlement municipal.


110 Vu l’importance accordée à la compétence 
plutôt qu’à la mesure, il n’est pas nécessaire qu’une 
mesure législative ou exécutive fédérale « occupe 
le champ » pour que l’immunité s’applique relative-
ment à un domaine de compétence législative fédé-
rale. Il s’agit de l’un des principaux aspects de la 
doctrine de l’exclusivité des compétences; le simple 
fait qu’une loi provinciale ou un règlement muni-
cipal touche un élément essentiel d’un domaine de 


the federal power here is found not to include “uses 
that . . . cannot be said to be absolutely indispen-
sable and necessary to its shipping and navigation 
undertaking”. With respect, this analysis is prob-
lematic because the test for immunity should not 
focus on any specific activity or operation at issue 
(i.e. the Lafarge proposal for a concrete batch facil-
ity or any other particular use of port lands) and 
whether this activity or use is immune from the 
municipal by-law, but rather on whether the federal 
power over navigation and shipping (expressed in 
this case as the federal power over land use plan-
ning and development decisions by a port author-
ity, a federally regulated undertaking) is immune 
from the application of the municipal by-law. The 
immunity doctrine is about jurisdiction; what mat-
ters is whether or not a provincial law affects the 
core of a federal head of legislative power, regard-
less of whether or how that federal power is exer-
cised or will be exercised, if at all, with respect to 
a particular project or activity. The only relevance 
of the activity is that discussed further on in these 
reasons, i.e. whether approval of the project by the 
VPA as a federal undertaking is consistent with the 
regulation of land use planning and development 
of port lands in support of port operations (which I 
believe falls within the core of s. 91(10)). But even 
that determination says nothing of the applicability 
of the municipal by-law.


 Because of this focus on jurisdiction rather than 
action, there need not be any federal legislation or 
executive action “occupying the field” for federal 
immunity to be triggered with respect to an area 
of federal legislative authority. This is one of the 
key facets of the immunity doctrine; the mere fact 
that a provincial law or municipal by-law affects a 
vital part of an area of exclusive federal jurisdic-
tion is enough to render it inapplicable with respect 
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compétence fédérale exclusive suffit à les rendre 
inapplicables à l’égard d’une entreprise fédérale, 
peu importe que le Parlement lui-même ait ou non 
adopté une loi ou pris une mesure précise concer-
nant le domaine de compétence ou l’entreprise. 
Par exemple, dans l’affaire Commission du salaire 
minimum, la Cour a conclu qu’une entreprise inter-
provinciale assujettie à la réglementation fédérale 
échappait à l’application de la loi provinciale sur 
le salaire minimum parce que cette loi touchait un 
aspect essentiel de la gestion et de l’exploitation 
de l’entreprise fédérale, même s’il n’y avait à cette 
époque aucune loi ou politique fédérale applicable 
au salaire minimum. La doctrine de l’exclusivité de 
la compétence fédérale s’appliquait même si l’État 
fédéral n’avait pris aucune mesure législative ou 
exécutive à ce sujet (voir Hogg (éd. feuilles mobi-
les), p. 15-27).


 Cette conclusion (qu’une loi provinciale, jugée 
inapplicable à une entreprise ou matière fédérale 
en raison de la doctrine de l’exclusivité des com-
pétences, ne peut « combler le vide » créé par l’ab-
sence d’une loi ou mesure fédérale) est conforme au 
principe de l’« exclusivité » selon lequel les catégo-
ries de sujets énumérées aux art. 91 et 92 de la Loi 
constitutionnelle de 1867 sont assignées à un seul 
ordre de gouvernement. Selon Monahan, ce prin-
cipe signifie que [TRADUCTION] « la compétence 
constitutionnelle applicable à des travaux ou des 
entreprises en particulier doit demeurer entière : 
pour l’application du paragraphe 92(10), la com-
pétence est attribuée à un seul ordre de gouverne-
ment. Les tribunaux ont systématiquement rejeté 
l’idée de partager entre les gouvernements fédé-
ral et provinciaux la compétence applicable à une 
entreprise unique » (p. 357). Cela vaut également 
pour les entreprises ou les matières visées par un 
chef de compétence précis énoncé à l’art. 91, par 
exemple la navigation et les bâtiments ou navires 
dont il est question en l’espèce (voir Monahan, p. 
123, note 67).


2.3 Le caractère opérant : la doctrine de la pré-
pondérance fédérale


 La dernière étape, en supposant que la loi contes-
tée soit valide et s’applique de façon générale à la 


to a federal undertaking, regardless of whether or 
not Parliament has itself enacted any laws or taken 
any specific action with respect to the jurisdic-
tional area or the undertaking. For example, in the 
Quebec Minimum Wage case, the Court concluded 
that a federally regulated interprovincial undertak-
ing was immune from a provincial minimum wage 
law because it affected a vital aspect of the man-
agement and operation of the federal undertaking, 
even though at the time there was no federal mini-
mum wage law or policy in existence. The doctrine 
of federal immunity was triggered even though no 
federal legislative or executive action had occurred 
with respect to that subject matter (see Hogg (loose-
leaf ed.), at p. 15-27).


111  This conclusion (that a provincial law, if it is 
found inapplicable to a federal undertaking or 
matter by reason of interjurisdictional immunity, 
cannot “fill the gap” left by the absence of any fed-
eral legislation or action) is consistent with the prin-
ciple of “exclusivity” whereby subject matters enu-
merated in ss. 91 and 92 of the Constitution Act, 
1867 are assigned to one level of government only. 
According to Monahan, this principle means that 
“constitutional jurisdiction over a particular work 
or undertaking is to be undivided: for the purposes 
of section 92(10), jurisdiction is allocated to a single 
level of government. The courts have consistently 
rejected the idea of dividing jurisdiction between 
the federal and the provincial governments over a 
single undertaking” (p. 357). The same could be 
said of undertakings or subject matters covered by 
a particular head of power under s. 91, such as navi-
gation and shipping in this case (see Monahan, at p. 
123, fn. 67).


2.3 Operability: The Federal Paramountcy Doc-
trine


112  The final step, assuming the impugned law is 
both valid and generally applicable to the federal 
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matière fédérale, consiste à déterminer, par l’appli-
cation de la doctrine de la prépondérance fédérale, 
si la loi provinciale (en l’espèce, le règlement muni-
cipal) est inopérante dans la mesure où elle entre 
en conflit avec une loi fédérale. Pour que l’applica-
tion de la doctrine puisse être considérée, il doit y 
avoir chevauchement de deux lois valides et appli-
cables (l’une fédérale, l’autre provinciale ou muni-
cipale); la nature et l’étendue du chevauchement 
détermineront alors si la loi fédérale devrait avoir 
préséance sur la loi provinciale. Selon J. Bakan et 
autres, Canadian Constitutional Law (3e éd. 2003), 
p. 254-255 : [TRADUCTION] « La question de la pré-
pondérance se pose uniquement après qu’on a tran-
ché celles de la validité et de l’applicabilité. Si un 
tribunal a décidé, au terme du processus de qualifi-
cation, que la loi fédérale et la loi provinciale sont 
toutes deux valides et qu’elles s’appliquent toutes 
deux aux faits de la cause, la question de la prépon-
dérance peut alors se poser. La question de la pré-
pondérance ne se posera pas si le tribunal conclut 
à l’invalidité de l’une ou l’autre loi ou à l’inappli-
cabilité de la loi provinciale (en suivant la doctrine 
de l’exclusivité des compétences) » (je souligne). Je 
partage cet avis. Si l’application de la doctrine de 
la prépondérance est examinée, et si le chevauche-
ment constitue un « conflit » (c.-à-d., si la réalisa-
tion du but visé par le Parlement est entravée ou s’il 
y a impossibilité de se conformer aux deux textes 
de loi — voir Hogg ((éd. feuilles mobiles), p. 16-4 à 
16-8)), alors la doctrine de la prépondérance fédé-
rale s’appliquera de façon à rendre la loi provin-
ciale inopérante dans la mesure du conflit. La déci-
sion déclarant que la loi fédérale est prépondérante 
fait en sorte que la loi provinciale est tout de même 
considérée valide et applicable, mais inopérante 
dans la mesure où il y a conflit avec la loi fédérale 
(voir Monahan, p. 127). Toutefois, s’il n’y a pas de 
conflit (soit parce que le chevauchement ne consti-
tue pas un conflit, soit parce qu’une abrogation ou 
une modification législative y a mis un terme), alors 
les deux lois peuvent valablement coexister même à 
l’égard d’une même matière ou entreprise.


113 En l’espèce, je serais probablement d’accord 
avec les juges Binnie et LeBel pour conclure 
que l’application du règlement municipal (s’il 
s’appliquait) irait à l’encontre de l’intention du  


matter, is to determine whether the provincial law 
(in this case, the municipal by-law) is inoperative 
to the extent of any conflict with federal legisla-
tion through an application of the doctrine of fed-
eral paramountcy. In order for a consideration of 
the doctrine to be possible, there must be two valid 
and applicable laws (one federal and one provin-
cial or municipal) which overlap; the nature and 
extent of the overlap will then determine whether 
the federal law should take precedence over the 
provincial law. According to J. Bakan et al., the 
authors of Canadian Constitutional Law (3rd ed. 
2003), at pp. 254-55: “The paramountcy issue only 
arises after the issues of validity and applicability 
have been determined. If a court has determined, 
through the process of characterization, that both 
the federal and provincial laws in issue are valid, 
and that both apply to the facts of the case, then 
a paramountcy issue may arise. The paramountcy 
issue will not arise if the court finds that one or the 
other of the laws is invalid or that the provincial 
law is inapplicable (using the doctrine of interjuris-
dictional immunity)” (emphasis added). I agree. If 
the doctrine of paramountcy is considered, and if 
the overlap constitutes a “conflict” (that is, if the 
federal legislative purpose is frustrated, or if there 
is an impossibility of dual compliance — see Hogg 
((loose-leaf ed.), at pp. 16-4 to 16-8)), then the doc-
trine of federal paramountcy will apply so as to 
render the provincial law inoperable to the extent of 
the conflict. The result of a finding of federal para-
mountcy is that the provincial law is still consid-
ered valid and applicable but is inoperable so long 
as there is a conflict with federal legislation (see 
Monahan, at p. 127). If, however, there is no con-
flict (either because the overlap does not constitute 
a conflict, or because any conflict has disappeared 
through legislative repeal or amendment), then the 
two laws may validly co-exist, even with respect to 
the same matter or undertaking.


 In the present case, I would likely agree with 
Justices Binnie and LeBel’s conclusion that the 
operation of the City’s by-law here (if applicable) 
would frustrate Parliament’s intent; but because I 
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législateur; mais puisque j’estime qu’il ne s’appli-
que pas, comme nous le verrons plus loin, il n’est 
pas nécessaire d’examiner la prépondérance fédé-
rale. J’ajouterais que la simple obligation d’obtenir 
un permis aux termes de la loi provinciale, sans la 
preuve qu’un permis ne serait pas octroyé en l’es-
pèce, n’indique pas nécessairement un conflit d’ap-
plication explicite avec la loi fédérale, puisque l’ob-
servance d’une loi n’entraîne pas nécessairement 
la violation de l’autre (voir Multiple Access Ltd. c. 
McCutcheon, [1982] 2 R.C.S. 161; 114957 Canada 
Ltée (Spraytech, Société d’arrosage) c. Hudson 
(Ville), [2001] 2 R.C.S. 241, 2001 CSC 40). On peut 
arriver à se conformer aux deux lois en satisfaisant 
aux conditions de la loi [TRADUCTION] « la plus 
stricte » (voir Hogg (éd. feuilles mobiles), p. 16-9 et 
16-10). Si la ville a effectivement octroyé un permis 
en l’espèce, il y a alors possibilité de se conformer 
aux deux lois; assurément, aussi longtemps que 
la ville ne refuse pas un permis, l’observance des 
deux lois n’est pas « impossible ». Il faudrait donc 
que d’autres moyens entraînent l’application de la 
prépondérance fédérale, par exemple s’il y avait 
entrave à l’intention du législateur malgré l’absence 
d’un conflit d’application explicite découlant de 
l’impossibilité de se conformer aux deux lois.


3. Application aux faits de l’espèce


3.1 La validité du règlement municipal et la Loi 
maritime du Canada, L.C. 1998, ch. 10


 En l’espèce, les deux parties paraissent admet-
tre que le règlement municipal en question consti-
tue une disposition législative valide. Les intimées 
Lafarge Canada Inc. (« Lafarge »), l’APV et la ville 
de Vancouver (« ville ») ne contestent pas la vali-
dité du règlement, mais plutôt son application à 
une matière précise, savoir à un terrain situé dans 
le port de Vancouver et au projet d’aménagement 
envisagé sur ce terrain.


 À mon avis, le règlement municipal est bel et 
bien valide. De par son caractère véritable, il traite 
de la réglementation en matière de zonage et des 
exigences en matière d’utilisation des terres relati-
vement aux biens-fonds situés dans les limites de 
la municipalité. Il impose un régime réglementaire 


believe the by-law is not applicable, as discussed 
below, paramountcy need not be discussed. I would 
add that the mere requirement of a permit under 
provincial law, without evidence that the permit 
would not in fact be granted in this case, does not 
necessarily indicate an express operational con-
flict with federal law, since compliance with one 
law does not necessarily mean a breach of the other 
(see Multiple Access Ltd. v. McCutcheon, [1982] 2 
S.C.R. 161; 114957 Canada Ltée (Spraytech, Société 
d’arrosage) v. Hudson (Town), [2001] 2 S.C.R. 241, 
2001 SCC 40). Dual compliance could be achieved 
by satisfying the requirements of whichever law 
was “stricter” (see Hogg (loose-leaf ed.), at pp. 16-
9 and 16-10). If the City did in fact grant a permit in 
this case, then dual compliance would therefore be 
possible; certainly, until the City refuses a permit, 
dual compliance is not “impossible” here. Federal 
paramountcy would therefore need to be triggered 
by some other means, such as the frustration of leg-
islative intent despite the absence of any express 
operational conflict in terms of impossibility of 
dual compliance.


3. Application to This Case


3.1 The Validity of the Municipal By-law and the 
Canada Marine Act, S.C. 1998, c. 10


114  In this case, both parties appear to admit that the 
municipal by-law in question is valid legislation. 
The respondents Lafarge Canada Inc. (“Lafarge”), 
the VPA and the City of Vancouver (“City”) do 
not challenge the validity of the by-law, but rather 
the application of the by-law to a particular sub-
ject matter, namely property situated in the Port of 
Vancouver and the proposed development project 
for the property.


115  In my view, the municipal by-law is indeed 
valid legislation. In pith and substance, the by-law 
is concerned with zoning regulations and require-
ments surrounding land use for property situated 
within the municipality’s boundaries. It imposes a  
regulatory regime with respect to development 
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relatif aux permis d’aménagement et de construc-
tion, et un processus d’autorisation des projets 
devant être entrepris dans les limites de la muni-
cipalité. On peut décrire son objet comme étant 
la réalisation d’un mécanisme stable et efficace 
de planification de l’utilisation des sols et d’amé-
nagement des terrains municipaux; ses effets sur 
les intéressés consistent généralement à assu-
rer la conformité des projets d’aménagement aux 
règlements municipaux et aux normes procédu-
rales à suivre en vue de leur autorisation par le 
conseil municipal. Bref, le caractère véritable du 
règlement s’attache à la réglementation de l’utili-
sation des sols et de l’aménagement des terrains 
situés dans les limites de la ville de Vancouver. 
Le règlement constitue un exemple du pouvoir de 
législation déléguée issu de la compétence législa-
tive provinciale sur la propriété et les droits civils 
prévue au par. 92(13) de la Loi constitutionnelle 
de 1867. Il s’agit d’une loi provinciale (plus pré-
cisément, d’un règlement municipal) d’applica-
tion générale valide qui ne cible aucune matière ou 
entreprise fédérale précise. De manière générale, 
il est possible de conclure qu’une loi provinciale 
d’application générale valide produit des effets 
acceptables et accessoires sur les matières fédéra-
les, pour autant que ces effets n’aient pas d’inci-
dence sur la caractéristique ou la nature fédérale 
propre à la matière fédérale (voir Hogg (éd. feuilles 
mobiles), p. 15-33, citant Bell Canada (1988), p. 
762 : « pourvu toutefois que cet assujettissement 
n’ait pas pour conséquence que ces lois les attei-
gnent dans ce qui constitue justement leur spécifi-
cité fédérale »). Toutefois, comme nous le verrons 
plus loin, l’application en l’espèce du règlement 
municipal à la réglementation de l’utilisation des 
sols dans le port de Vancouver pour les activités 
nécessaires aux opérations portuaires, toucherait 
d’une manière inacceptable un élément essentiel 
de la compétence fédérale sur la navigation et les 
bâtiments ou navires prévue au par. 91(10).


116 Il faut également remarquer que, parce que la 
doctrine de la prépondérance n’entre en jeu qu’une 
fois reconnue la validité de la loi provinciale (ou 
du règlement municipal) et de la loi fédérale en 
question et leur applicabilité à la même matière, 
comme nous l’avons expliqué précédemment, il 


and building permits and an approval process for 
projects to be undertaken on city grounds. Its pur-
pose can be characterized as the achievement of 
certainty and efficiency in land use planning and 
development for municipal land; its effects on 
interested parties are generally concerned with 
ensuring the compliance of development proposals 
with municipal regulations and procedural stand-
ards for city council approval. In short, the pith 
and substance of the by-law is in relation to the 
regulation of land use planning and development 
for property situated within the City of Vancouver. 
As such, the by-law is an example of delegated leg-
islative authority deriving from the provincial leg-
islative power over property and civil rights under 
s. 92(13) of the Constitution Act, 1867. It is a valid 
provincial law (more precisely, a valid munici-
pal by-law) of general application, which does not 
target any particular federal subject matter or fed-
eral undertaking. In general terms, a valid provin-
cial law of general application can be found to have 
permissible and incidental effects on federal mat-
ters, so long as these effects do not impact on the 
federal character or nature of the federal matter 
(see Hogg (loose-leaf ed.), at p. 15-33, citing Bell 
Canada (1988), at p. 762: “provided however that 
the application of these provincial laws does not 
bear upon those subjects in what makes them spe-
cifically of federal jurisdiction”). However, as dis-
cussed below, in this case the application of the 
municipal by-law to the regulation of land use plan-
ning within the Port of Vancouver for port lands 
in support of port operations would impermissibly 
affect a vital part of the federal power over naviga-
tion and shipping under s. 91(10).


 It should also be noted that because paramountcy 
only arises after both the provincial law (or munic-
ipal by-law) and the federal law in question have 
been found to be valid and applicable to the same 
subject matter, as discussed above, the validity of 
the federal legislation in this case might also need 
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peut aussi être nécessaire en l’espèce d’examiner la 
validité de la loi fédérale à cette première étape de 
l’analyse. En d’autres termes, lors de l’examen de la 
validité du règlement municipal en question, il peut 
également être utile d’examiner la validité de la loi 
fédérale applicable qui serait incompatible avec le 
règlement, pour qu’il soit dûment déterminé si la 
doctrine de la prépondérance fédérale s’applique, 
dans l’hypothèse où l’analyse se poursuivrait jus-
qu’à cette étape. En l’espèce, la loi fédérale perti-
nente est la Loi maritime du Canada en général, et 
plus précisément l’art. 48, lequel prescrit et prévoit 
que les administrations portuaires doivent avoir un 
plan d’utilisation des sols qui fait état des « objec-
tifs et politiques établis pour l’aménagement phy-
sique des immeubles [. . .] dont la gestion leur est 
confiée ou qu’elles occupent ou détiennent, compte 
tenu des facteurs d’ordre social, économique et 
environnemental applicables et des règlements 
de zonage qui s’appliquent aux sols avoisinants ». 
J’estime qu’il n’est pas nécessaire d’examiner la 
validité de l’art. 48 vu qu’elle n’est pas contestée; 
j’ai également conclu qu’il est inutile (et impossi-
ble) d’examiner l’application de la doctrine de la 
prépondérance puisque celle de l’exclusivité des 
compétences s’applique en l’espèce. Néanmoins, 
si la question devait se poser, je ferais mienne la 
conclusion des juges Binnie et LeBel concernant 
la validité de la loi fédérale en question. J’estime 
que l’art. 48 de la Loi maritime du Canada est, 
par son caractère véritable, une disposition législa-
tive destinée à réglementer l’utilisation des sols et 
l’aménagement des immeubles liés à la navigation 
et aux bâtiments ou navires. Il s’agit d’une dispo-
sition adoptée en toute conformité au par. 91(10) 
de la Loi constitutionnelle de 1867, lequel établit 
la compétence législative exclusive du Parlement 
en matière de navigation et bâtiments ou navires. 
Cette compétence englobe incontestablement les 
havres et les ports (voir l’analyse ci-après); l’art. 48 
de la Loi maritime du Canada est l’expression de 
cette compétence.


3.2 L’application du règlement municipal


 Vu la conclusion que le règlement munici-
pal en question est une disposition provinciale  
d’application générale valide, l’étape suivante de 


to be addressed at this first step of the analysis. 
That is, when assessing the validity of the munici-
pal by-law in question, it might also be useful to 
consider the validity of the applicable federal leg-
islation which allegedly conflicts with the by-law, 
in order to properly consider the application of the 
doctrine of federal paramountcy, should the analy-
sis proceed that far. The relevant federal legislation 
here is the Canada Marine Act in general, and s. 
48 in particular, which requires and provides for 
the development of land use plans by port authori-
ties which contain “objectives and policies for the 
physical development of the real property” that the 
port authority “manages, holds or occupies”, and 
which take into account “relevant social, economic 
and environmental matters and zoning by-laws that 
apply to neighbouring lands”. In my view, a consid-
eration of the validity of s. 48 is not necessary, given 
that it is not challenged; I have also found that there 
is no need (and no possibility) to consider the appli-
cation of the doctrine of paramountcy because the 
interjurisdictional immunity doctrine applies here. 
Nevertheless, if the issue were to emerge, I would 
agree with Justices Binnie and LeBel’s conclusion 
on the validity of the federal law in question. In my 
view, s. 48 of the Canada Marine Act is, in pith 
and substance, legislation aimed at the regulation 
of land use planning and development for property 
related to shipping and navigation. It is legislation 
properly adopted under s. 91(10) of the Constitution 
Act, 1867, which establishes Parliament’s exclusive 
authority to legislate with respect to navigation 
and shipping. This power undeniably includes and 
extends to harbours and ports (see the discussion 
below); s. 48 of the Canada Marine Act is a func-
tion of this power.


3.2 The Application of the Municipal By-law


117  Having concluded that the municipal by-law 
in question is valid provincial legislation of gen-
eral application, the next step in the analysis is to  
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l’analyse consiste à déterminer si le règlement 
est applicable en l’espèce. Les intimées Lafarge, 
l’APV et la ville ont proposé deux moyens qui 
pourraient permettre de conclure à l’inapplicabi-
lité du règlement en vertu de la doctrine de l’ex-
clusivité des compétences : la compétence fédé-
rale en matière de « propriété publique » prévue 
au par. 91(1A) de la Loi constitutionnelle de 
1867, et la compétence fédérale sur « la naviga-
tion et les bâtiments ou navires » prévue au par. 
91(10). À mon avis, le premier moyen n’établit 
pas de raisons permettant de conclure à l’inap-
plicabilité du règlement, alors que le deuxième y  
parvient.


118 Dans les deux cas, l’analyse reste la même, 
quelle que soit la compétence fédérale examinée. 
La première étape consiste à préciser le « contenu 
essentiel » du chef de compétence fédérale; c’est-
à-dire, à déterminer en quoi consiste l’étendue 
immédiate de la compétence fédérale, et ensuite à 
déterminer si l’entreprise ou la matière fédérale en 
cause entre dans ce contenu essentiel. La deuxième 
étape consiste à déterminer si la loi provinciale 
contestée (ou, en l’espèce, le règlement municipal) 
touche d’une manière inacceptable un aspect vital 
du contenu essentiel de l’un ou l’autre des chefs de 
compétence fédérale, ce qui la rendrait de ce fait 
inapplicable à l’entreprise ou à la matière fédérale 
(voir l’arrêt Bell Canada (1988); voir également 
Hogg (éd. feuilles mobiles), p. 15-25 à 15-28, et 
Monahan, p. 123-126).


3.2.1 Compétence fédérale exclusive en matière 
de propriété publique prévue au par. 91(1A)


119 Sur ce point, je suis d’avis que les terrains en 
question ne constituent pas une « propriété publi-
que » au sens du par. 91(1A) de la Loi constitution-
nelle de 1867 et qu’ils ne bénéficient pas de l’im-
munité réservée au domaine fédéral qui écarte 
l’application du règlement municipal.


120 Le juge en chef Finch de la Cour d’appel a 
conclu que le juge en chambre, le juge Lowry de la 
Cour suprême de la Colombie-Britannique, n’avait 
pas appliqué le bon critère juridique (et est donc 
arrivé à une conclusion erronée) pour répondre à 


determine whether the by-law is applicable in this 
case. The respondents Lafarge, the VPA and the 
City have proposed two possible routes by which 
the by-law could be held to be inapplicable by 
virtue of the doctrine of interjurisdictional immu-
nity: the federal power over “public property” 
under s. 91(1A) of the Constitution Act, 1867, and 
the federal power over “navigation and shipping” 
under s. 91(10). In my view, the first ground fails to 
show why the by-law should be inapplicable, while 
the second ground succeeds.


 In either case, the analysis remains the same 
regardless of which federal power is considered. 
The first step is to identify the “core” of the federal 
head of power; that is, to determine what the fed-
eral power encompasses within its primary scope, 
and then to determine whether the impugned fed-
eral undertaking or matter at issue falls within 
that core. The second step is to determine whether 
the impugned provincial law (or in this case, the 
impugned municipal by-law) impermissibly affects 
a vital aspect of the federal core of either head of 
power, so as to render it inapplicable to the federal 
undertaking or matter (see Bell Canada (1988); 
see also Hogg (loose-leaf ed.), at pp. 15-25 to 15-
28, and Monahan, at pp. 123-26).


3.2.1 Federal Immunity Over Public Property 
Under Section 91(1A)


 On this point, I would find that the lands in 
question do not constitute “public property” under 
s. 91(1A) of the Constitution Act, 1867, and thus do 
not enjoy federal immunity from the application of 
the municipal by-law on that basis.


 In the Court of Appeal, Finch C.J.B.C. found that 
the chambers judge, Lowry J. of the B.C. Supreme 
Court, had applied the wrong legal test (and thereby 
reached the wrong conclusion) in determining 
whether the port lands in question were “public 
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la question de savoir si les terrains portuaires en 
question constituent une « propriété publique » au 
sens du par. 91(1A), et si, par le fait même, ils peu-
vent bénéficier de l’immunité réservée au domaine 
fédéral qui écarte l’application du règlement. Le 
juge Lowry avait essentiellement adopté le cri-
tère de la « relation de mandataire » qui permet 
de déterminer si un terrain dont l’État n’est pas 
directement propriétaire peut constituer une pro-
priété publique, et il avait conclu qu’en l’espèce, le 
fait pour l’APV de détenir les terrains visés en son 
propre nom et non à titre de mandataire de l’État 
fédéral signifie que ces terrains ne peuvent être 
considérés comme une propriété publique au sens 
du par. 91(1A) et ne peuvent donc bénéficier de 
l’immunité réservée au domaine fédéral qui écarte 
l’application du règlement.


 Dans l’examen de cette analyse, le juge en chef 
Finch a statué que c’est le degré de contrôle qu’exerce 
le gouvernement fédéral sur les terrains en ques-
tion, et non l’existence d’une relation de mandataire 
avec l’État, qui détermine si ces terrains sont ou 
non une propriété publique au sens du par. 91(1A). 
Le juge en chef Finch a conclu que le juge Lowry 
avait mal interprété l’arrêt Hamilton Harbour 
Commissioners c. City of Hamilton (1978), 21 O.R. 
(2d) 491 (C.A.), en affirmant que cet arrêt établis-
sait le principe que les terrains détenus par une 
société d’État peuvent être considérés comme une 
propriété publique uniquement si la société d’État 
détient ces terrains à titre de mandataire du gouver-
nement; selon le juge en chef Finch, dans certains 
cas, une société d’État qui n’est pas mandataire du 
gouvernement est néanmoins assujettie par l’État 
fédéral à un degré de contrôle suffisant pour que 
le bien qu’elle détient en son propre nom constitue 
en réalité une propriété publique au sens du par. 
91(1A). Par exemple, l’approbation et le contrôle 
régulièrement exercés par le gouvernement fédéral 
relativement à l’acquisition, la tenure et l’aliénation 
de biens-fonds détenus par une société d’État qui 
n’est pas mandataire du gouvernement indiquent 
généralement que le gouvernement fédéral exerce 
un degré de contrôle suffisant. En l’espèce, le juge 
en chef Finch a affirmé que le degré de contrôle 
exercé par le gouvernement fédéral aux termes de 


property” under s. 91(1A) and thus whether they 
enjoyed federal immunity from the application of 
the by-law. Lowry J. had essentially adopted a test 
of “agency” for identifying public property in situ-
ations where the land is not owned directly by the 
Crown, and he had concluded that because here the 
VPA holds the subject lands in its own name and 
not as an agent of the federal Crown, the lands in 
question could not be considered public property 
under s. 91(1A) and therefore did not enjoy federal 
immunity from the by-law.


121  In assessing this analysis, Finch C.J.B.C. held 
that it is the degree of control exercised by the fed-
eral Crown over the lands in question which deter-
mines its status as public or non-public property 
under s. 91(1A), not whether there is an agency 
relationship with the Crown. Finch C.J.B.C. deter-
mined that Lowry J. had misinterpreted Hamilton 
Harbour Commissioners v. City of Hamilton 
(1978), 21 O.R. (2d) 491 (C.A.), as establishing 
the principle that only where a Crown corpora-
tion is an agent for the Crown for the purposes 
of holding land can the lands so held be consid-
ered public property; instead, according to Finch 
C.J.B.C., there may be situations where a Crown 
corporation that is not a Crown agent is nonethe-
less subject to a sufficient degree of control by the 
federal Crown such that the property it holds in 
its own name is in reality public property under 
s. 91(1A). For example, ongoing federal approval 
for and control over the acquisition, tenure and 
disposition of land held by a Crown corporation 
which is not a Crown agent will generally indicate 
a sufficient degree of federal control. In this case, 
Finch C.J.B.C. held that the degree of control exer-
cised by the federal Crown through the Canada 
Marine Act over all lands belonging to or held by 
the VPA was sufficient to characterize the lands in 
question as public property under s. 91(1A); thus, 
by application of the doctrine of interjurisdictional  
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la Loi maritime du Canada sur tous les terrains 
appartenant à l’APV ou détenus par elle suffit pour 
que les terrains en question soient qualifiés de pro-
priété publique au sens du par. 91(1A); par consé-
quent, en appliquant la doctrine de l’exclusivité des 
compétences, le règlement municipal ne s’applique 
pas aux terrains en question.


122 Comme le juge en chef Finch, j’estime que le 
juge Lowry n’a pas appliqué le bon critère juridi-
que et qu’en général, une loi provinciale ne peut 
toucher au pouvoir du Parlement d’adopter des lois 
relatives aux biens appartenant au gouvernement 
fédéral (voir Hogg (éd. feuilles mobiles), p. 28-
2; voir également Construction Montcalm Inc. c. 
Commission du salaire minimum, [1979] 1 R.C.S. 
754, et Greater Toronto Airports Authority c. 
Mississauga (City) (2000), 50 O.R. (3d) 641 (C.A.), 
par. 62-77). Le critère de propriété publique au sens 
du par. 91(1A) ne peut être fondé sur la « relation 
de mandataire » puisqu’il ne s’agit pas d’un fonde-
ment approprié ou rationnel permettant de qualifier 
un terrain de « public » ou « non public ». Ce point 
de vue est renforcé par le fait qu’il est plus exact de 
considérer la désignation de mandataire de l’État 
conférée par la loi à une société d’État comme 
étant l’expression d’une obligation légale de l’État 
à l’égard des terrains détenus par son mandataire, 
plutôt que de la considérer comme déclarative du 
statut constitutionnel de ces terrains (voir P. W. 
Hogg et P. J. Monahan, Liability of the Crown (3e 
éd. 2000); voir également les par. 23(1) et (2) de 
la Loi maritime du Canada). En outre, la relation 
de mandataire elle-même n’est qu’un simple indi-
cateur ou facteur de reconnaissance de propriété 
publique; comme l’a souligné le juge en chef Finch, 
un courant jurisprudentiel constant démontre que 
le statut de propriété publique d’un terrain, au sens 
du par. 91(1A), coïncide avec le fait que des man-
dataires de l’État sont propriétaires des terrains 
pour le bénéfice du gouvernement fédéral (voir  
par. 74).


123 Je suis toutefois en désaccord avec le juge en 
chef Finch lorsqu’il décide de substituer le cri-
tère du « contrôle » à celui de la relation de man-
dataire pour qualifier une propriété publique. Le  
critère pertinent n’est pas le degré de contrôle 


immunity, the municipal by-law is inapplicable to 
the lands in question.


 I agree with Finch C.J.B.C. that Lowry J. applied 
the wrong legal test and that in general a provincial 
law cannot affect the federal power to enact laws 
in respect of federally owned property (see Hogg 
(loose-leaf ed.), at p. 28-2; see also Construction 
Montcalm Inc. v. Minimum Wage Commission, 
[1979] 1 S.C.R. 754, and Greater Toronto Airports 
Authority v. Mississauga (City) (2000), 50 O.R. 
(3d) 641 (C.A.), at paras. 62-77). The test for public 
property under s. 91(1A) cannot be one of “agency”, 
since this is not an appropriate or principled basis 
upon which to classify land as “public” or “non-
public”. This is reinforced by the fact that the statu-
tory designation of a Crown corporation as an agent 
for the Crown is more accurately understood as an 
expression of the Crown’s legal liability in rela-
tion to land held by a Crown agent, rather than as 
a statement about the constitutional status of land 
(see P. W. Hogg and P. J. Monahan, Liability of the 
Crown (3rd ed. 2000); see also ss. 23(1) and (2) 
of the Canada Marine Act). Furthermore, agency 
itself is merely an indicator or a factor in identi-
fying public property; as noted by Finch C.J.B.C., 
there is a consistent line of jurisprudence which 
demonstrates that the status of land as public prop-
erty under s. 91(1A) coincides with its ownership by 
Crown agents for the benefit of the federal Crown 
(see para. 74).


 I would however disagree with Finch C.J.B.C.’s 
“control” test as a substitute for the agency test in 
identifying public property. The relevant test is 
not the degree of control exercised by the federal 
Crown (which is, in effect, merely an indicator of 
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exercé par l’État fédéral (en fait, un simple indi-
cateur du statut de mandataire de l’État). Le cri-
tère consiste plutôt à savoir si la preuve établit 
que l’État fédéral possède à l’égard des terrains 
un intérêt propriétal suffisant. Premièrement, il 
ne fait aucun doute que le droit de propriété de 
l’État sur un terrain coïncide généralement avec la 
possibilité de le qualifier à première vue de pro-
priété publique au sens du par. 91(1A); voir Hogg 
(éd. feuilles mobiles), p. 28-2. Deuxièmement, 
l’accent mis sur les intérêts propriétaux de l’État 
fédéral est conforme aux origines historiques de 
la compétence fédérale sur la propriété publique 
et à son évolution comme moyen de veiller à ce 
que l’État fédéral ait la possession et la propriété 
de ressources suffisantes en vue de l’établissement 
et du maintien d’une économie transcontinentale à 
l’aube de la Confédération (voir Monahan, p. 111-
l12, et G. V. La Forest, Natural Resources and 
Public Property under the Canadian Constitution 
(1969), p. 58, au sujet de l’élargissement de cette 
notion aux initiatives en matière de transport à 
l’échelle nationale). Troisièmement, même un inté-
rêt propriétal partiel de l’État fédéral sur le terrain 
contribuera à établir un fondement suffisant pour 
le qualifier de propriété publique au sens du par. 
91(1A) (voir Greater Toronto Airports Authority, 
par. 66). Ainsi, lorsqu’une société d’État est pro-
priétaire d’un terrain ou le détient à un titre autre 
que celui de mandataire de l’État, il faut un élé-
ment du droit de propriété de l’État fédéral afin 
que le terrain bénéficie de l’immunité constitution-
nelle qui écarte l’application des lois et règlements 
provinciaux sur l’utilisation des sols. L’immunité 
au cœur du par. 91(1A) est donc fondée sur un inté-
rêt propriétal.


 En plus de rejeter le critère du « contrôle », je ne 
puis accepter la conclusion du juge en chef Finch à 
l’égard des terrains en question. Compte tenu des 
faits de l’espèce, j’estime que l’État n’a pas établi 
l’existence d’un intérêt propriétal suffisant sur 
les terrains pour justifier l’immunité réservée au 
domaine fédéral sur le fondement du par. 91(1A) 
de la Loi constitutionnelle de 1867. Le bien-fonds 
en question est décrit à l’annexe C des lettres 
patentes de l’APV, et un simple examen du régime  
législatif et des lettres patentes (Gazette du Canada, 


Crown agency). Rather, the relevant test is whether 
there is evidence of a sufficient proprietary inter-
est in the lands on the part of the federal Crown. 
First, it is clear that Crown ownership of land gen-
erally coincides with its prima facie classifica-
tion as s. 91(1A) public property; see Hogg (loose-
leaf ed.), at p. 28-2. Second, a focus on the federal 
Crown’s proprietary interests is consistent with the 
historical origins and development of federal juris-
diction over public property as a way to ensure 
that the federal Crown would possess and be the 
proprietor of sufficient resources to establish and 
maintain a transcontinental economy in the early 
years of Confederation (see Monahan, at pp. 111-
12, and G. V. La Forest, Natural Resources and 
Public Property under the Canadian Constitution 
(1969), at p. 58, on the extension of this idea to 
nation-wide transportation initiatives). Third, even 
a partial proprietary interest of the federal Crown 
in land will help establish a sufficient basis for 
classifying the land as public property under s. 
91(1A) (see Greater Toronto Airports Authority, at 
para. 66). Thus, when a Crown corporation owns 
or holds land other than as a Crown agent, there 
must be some element of ownership by the federal 
Crown in order to receive constitutional immu-
nity from provincial land use laws and regulations. 
Therefore, the immunity at the heart of s. 91(1A) is 
based on a proprietary interest.


124  In addition to rejecting the “control” test, I cannot 
accept Finch C.J.B.C.’s conclusion regarding the 
lands in question here. On the facts of this case, I 
would conclude that the Crown has not established 
a proprietary interest in the lands sufficient to jus-
tify federal immunity on the basis of s. 91(1A) of 
the Constitution Act, 1867. The property in ques-
tion is listed in Schedule C of the VPA’s Letters 
Patent (Canada Gazette, Part I, vol. 133, February 
27, 1999 (Supplement), at p. 3), and based on a plain 
reading of the legislative scheme and of the Letters 
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partie I, vol. 133, 27 février 1999 (supplément), p. 
3) fait nettement ressortir que le législateur a fait le 
choix exprès et délibéré d’exclure les terrains visés 
à l’annexe C de la définition de terrains fédéraux 
et de terrains détenus par les mandataires de l’État 
au nom de l’État. Les lettres patentes de l’APV éta-
blissent une nette distinction entre les « immeu-
bles fédéraux » (art. 3.2) et les « immeubles autres 
que [d]es immeubles fédéraux » (art. 3.3); puisque 
les terrains en cause entrent dans cette dernière 
catégorie, il ne fait aucun doute que l’État fédéral 
a indiqué, dans les mesures législatives et exécuti-
ves prises, son intention de considérer les terrains 
en cause comme des immeubles autres que des 
immeubles fédéraux. En prenant la décision d’in-
clure les terrains en question dans l’annexe C des 
lettres patentes de l’APV, et de les exclure de ce fait 
des terrains que possède l’État ou que détiennent 
les mandataires de l’État, le législateur a choisi de 
renoncer à tout intérêt propriétal sur ces terrains. 
L’APV détient les biens-fonds en son propre nom et 
non pour le bénéfice de l’État.


125 Par conséquent, même si le règlement vise à 
régir l’utilisation des sols et l’aménagement des 
terrains en cause, ces terrains ne sont pas une pro-
priété publique au sens du par. 91(1A); l’applica-
tion du règlement n’empiète donc pas sur la compé-
tence législative exclusive du Parlement en matière 
de propriété publique, et l’immunité fondée sur le 
par. 91(1A) n’est pas applicable en l’espèce.


3.2.2 Compétence fédérale exclusive en matière 
de navigation et bâtiments ou navires prévue 
au par. 91(10)


126 L’autre fondement de l’immunité réservée au 
domaine fédéral qui écarte l’application du règle-
ment municipal tient à ce que le règlement ne peut 
s’appliquer en raison de la compétence législa-
tive exclusive du Parlement sur la navigation et les 
bâtiments ou navires visée au par. 91(10), et plus 
particulièrement sur la réglementation par l’APV, 
une entreprise régie par le fédéral en vertu du par. 
91(10), de l’utilisation des sols et de l’aménagement 
des terrains portuaires pour les besoins des opéra-
tions portuaires.


Patent, it is clear that it was Parliament’s explicit 
and deliberate choice to exclude Schedule C lands 
from the definition of federal lands and lands held 
in the name of the Crown by Crown agents. The 
Letters Patent for the VPA draw a clear distinction 
between “federal real property” (s. 3.2) and “other 
than federal real property” (s. 3.3); given that the 
subject lands fall into the latter category, it is clear 
that the federal Crown has indicated its legislative 
and executive intent to consider the lands in ques-
tion as something other than federal property. By 
its own decision to include the lands in question 
in Schedule C of the VPA’s Letters Patent, and 
thereby to exclude them from lands owned by the 
Crown or held by agents for the Crown, Parliament 
has chosen to renounce any proprietary interest in 
such lands. The property is held by the VPA in its 
own name and not for the benefit of the Crown.


 As a result, although the by-law seeks to regu-
late the land use planning and development of the 
lands in question, such lands are not public prop-
erty under s. 91(1A); accordingly, the application of 
the by-law does not invade Parliament’s exclusive 
legislative jurisdiction over public property, and 
there is no s. 91(1A) immunity here.


3.2.2 Federal Immunity Over Navigation and 
Shipping Under Section 91(10)


 The alternative ground for federal immunity 
from the application of the municipal by-law is that 
the by-law cannot apply by virtue of Parliament’s 
exclusive legislative jurisdiction over navigation 
and shipping under s. 91(10), and in particular 
over the VPA’s regulation of land use planning and 
development of port lands in respect of port opera-
tions, as a federally regulated undertaking rooted 
in s. 91(10).
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3.2.2.1 Le contenu essentiel du par. 91(10)


 Comme je l’ai déjà mentionné, la première étape 
de l’analyse consiste à cerner le contenu essentiel 
de la compétence fédérale en cause (savoir, la com-
pétence législative exclusive sur la navigation et les 
bâtiments ou navires visée au par. 91(10)). Comme 
l’a fait remarquer le juge en chef Finch au par. 97 de 
ses motifs, il faut se demander [TRADUCTION] « si 
les pouvoirs de planification et de réglementation 
de l’administration portuaire en matière d’aména-
gement du territoire dans les limites du port consti-
tuent un élément essentiel de la compétence légis-
lative exclusive du fédéral sur la navigation et les 
bâtiments ou navires » (voir également au par. 
100). En d’autres termes, il nous faut décider si la 
réglementation de l’utilisation des sols et de l’amé-
nagement, adoptée par l’APV agissant à titre d’en-
treprise fédérale établie et régie par le gouverne-
ment fédéral conformément à sa compétence sur la 
navigation et les bâtiments ou navires, fait partie 
du contenu essentiel du par. 91(10). Comme nous 
l’avons vu, il importe de ne pas donner une défi-
nition trop large du contenu essentiel, pour éviter 
qu’il se confonde avec la compétence fédérale dans 
toute son ampleur. Il faudrait également se garder 
de tracer des lignes de démarcation très nettes. 
J’estime qu’il est préférable de considérer chaque 
cas comme un cas d’espèce. De toute évidence, il 
faut dégager un lien suffisant avec les notions de 
base de la navigation et des bâtiments ou navires 
pour que l’immunité puisse s’appliquer; en d’autres 
termes, la réglementation par l’APV de l’utili-
sation des sols et de l’aménagement des terrains 
portuaires doit répondre à des besoins reliés à la 
navigation et aux bâtiments ou navires pour pou-
voir bénéficier de l’immunité réservée au domaine 
fédéral en vertu du par. 91(10). Ces repères doivent 
jalonner l’examen. Certaines utilisations du terri-
toire peuvent sembler ne pas avoir, d’elles-mêmes, 
un lien suffisant avec la navigation et les bâtiments 
ou navires, mais la décision de l’APV d’autoriser 
de telles utilisations dans l’exercice de son pouvoir 
sur les terrains portuaires qui émane de la com-
pétence fédérale sur la navigation et les bâtiments 
ou navires (y compris les opérations portuaires) ne 
saurait être considérée isolément. J’estime que le 


3.2.2.1 The Core of Section 91(10)


127  As previously mentioned, the first step in the 
analysis is to determine and identify the core of the 
federal power at issue (i.e. the exclusive legislative 
jurisdiction over navigation and shipping under s. 
91(10)). As Finch C.J.B.C. noted in his reasons, at 
para. 97, the proper question to ask is “whether the 
Port Authority’s powers to plan and regulate land 
use development within the Port form a vital part 
of the exclusive federal legislative jurisdiction over 
navigation and shipping” (see also para. 100). In 
other words, we must determine whether the reg-
ulation of land use planning and development, as 
exercised by the VPA acting as a federal undertak-
ing, created and governed by the federal govern-
ment pursuant to its navigation and shipping power, 
falls within the core of s. 91(10). As discussed ear-
lier, it is important not to define the core too widely, 
such that the core of the federal sphere of jurisdic-
tion would become as large as its outer boundaries. 
The attempt to draw bright lines in this area should 
also be resisted. In my view, it is best to address the 
issue on a case-by-case basis. Clearly then, there 
must be a sufficient connection to a basic under-
standing of navigation and shipping for immunity 
to attach; in other words, the VPA’s regulation of 
land use planning and development in respect of 
port lands must be for purposes relating to naviga-
tion and shipping in order to enjoy federal immu-
nity under s. 91(10). This is what must guide the 
inquiry. It may be that certain uses of land do not 
appear to have a sufficient connection to naviga-
tion and shipping on their own but the VPA’s deci-
sion to authorize such uses in exercising its powers 
over port lands derived from the federal power over 
navigation and shipping (including port operations) 
cannot be considered in isolation. In my view, the 
core of the federal legislative power over navigation 
and shipping under s. 91(10) necessarily extends to 
and includes the power (as exercised by the VPA 
as a federal undertaking) to regulate land use plan-
ning and development for port lands in support of 
port operations (i.e. Schedule C lands, according to 
the preamble of the VPA’s Letters Patent; this is in 
fact the category of port lands on which the Lafarge 
facility would be built). That is the only issue that 
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contenu essentiel de la compétence législative fédé-
rale sur la navigation et les bâtiments ou navires 
aux termes du par. 91(10) englobe nécessairement 
le pouvoir (exercé par l’APV en sa qualité d’entre-
prise fédérale) de réglementer l’utilisation des sols 
et l’aménagement des terrains portuaires pour les 
activités nécessaires aux opérations portuaires 
(en l’occurrence, les terrains décrits à l’annexe C, 
selon le préambule des lettres patentes délivrées à 
l’APV; il s’agit en réalité de la catégorie de terrains 
portuaires sur lesquels serait érigée l’installation 
projetée par Lafarge). C’est la seule question qui 
nous occupe dans le présent pourvoi et sur laquelle 
doit porter notre examen. Il nous faut déterminer 
si la réglementation de l’utilisation des sols dans le 
port constitue une fonction essentielle de la navi-
gation et des bâtiments ou navires. Contrairement 
au raisonnement des juges Binnie et LeBel, j’es-
time que la réglementation de l’utilisation des sols 
pour les activités nécessaires aux opérations por-
tuaires établit le lien nécessaire avec la naviga-
tion et les bâtiments ou navires pour que l’immu-
nité fédérale s’applique; je traiterai davantage de 
ce point un peu plus loin. Cette conclusion découle 
du fait qu’on inclut généralement dans la compé-
tence fédérale sur la navigation et les bâtiments ou 
navires les ports et les havres et, plus précisément, 
du fait qu’on inclut les activités et les décisions des 
administrations portuaires concernant l’utilisation 
des sols et l’aménagement des terrains portuaires, 
lorsqu’un lien suffisant est établi entre cette régle-
mentation et la navigation et les bâtiments ou navi-
res.


128 Je tiens tout d’abord à signaler que la jurispru-
dence établit clairement que les ports et havres de 
dimensions interprovinciales font partie du contenu 
essentiel du par. 91(10), ceux-ci constituant des ins-
tallations ou entreprises dans lesquelles s’exercent 
logiquement divers aspects de la compétence fédé-
rale sur la navigation et les bâtiments ou navires 
(voir les propos du juge Strong dans Holman c. 
Green (1881), 6 R.C.S. 707, p. 718 : [TRADUCTION] 
« l’attribution des havres au Dominion n’était sans 
doute pas étrangère à la décision de donner à ce 
gouvernement les moyens d’exécuter plus facile-
ment les mesures qu’il peut lui sembler opportun 
d’édicter, en vertu de la compétence législative 


concerns us in this appeal and that governs our 
inquiry. We must determine whether the regulation 
of land use in the port is a core function of naviga-
tion and shipping. In contrast with Justices Binnie 
and LeBel’s reasoning, I am of the view that the 
regulation of land use planning for such lands in 
support of port operations provides the necessary 
link to navigation and shipping in order to trigger 
federal immunity; this is discussed in greater detail 
below. This conclusion flows from the inclusion of 
ports and harbours generally within the federal 
power over navigation and shipping and, more spe-
cifically, from the inclusion of land use planning 
and development activities and decisions by port 
authorities in respect of port lands, when such reg-
ulation is sufficiently connected to navigation and 
shipping.


 I would note first of all that the jurisprudence 
clearly establishes that ports and harbours with 
interprovincial dimensions fall within the core 
of s. 91(10) as facilities or undertakings in which 
various aspects of the federal power over naviga-
tion and shipping would logically be exercised (see 
Holman v. Green (1881), 6 S.C.R. 707, at p. 718, 
per Strong J.: “the object of vesting the harbours 
in the Dominion was doubtless with the object of 
enabling that Government to carry out with more 
facility such measures as it might, under the power 
granted to it to legislate on the subject of naviga-
tion and shipping, from time to time think fit to 
enact”). This is similar in nature to the federal 
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qui lui a été conférée sur la navigation et les bâti-
ments ou navires »). Ce domaine est d’une nature 
semblable à la compétence fédérale sur l’aéronauti-
que et, partant, sur les aéroports et les installations 
aéronautiques. Cette analogie a été acceptée par le 
juge Griffiths aux p. 479-480 de l’arrêt Hamilton 
Harbour Commissioners, confirmée plus tard en 
appel, dans lequel la Cour a reconnu que les ports 
et havres faisaient partie de la matière visée au 
par. 91(10) :


 [TRADUCTION] Dans City of Montreal c. Montreal 
Harbour Com’rs, [1926] 1 D.L.R. 840, p. 848, [1926] 
A.C. 299, p. 312-313, 47 Que. K.B. 163, le vicomte 
Haldane dit ceci : « [i]l est évident que le pouvoir de 
contrôle sur la navigation et les bâtiments ou navires 
que l’art. 91 confère au Dominion doit recevoir une 
interprétation large. » Dans l’affaire Montreal Harbour, 
le Conseil privé a reconnu implicitement la compétence 
du gouvernement fédéral sur les havres. . .


 Même en l’absence de décision faisant autorité, je 
conclurais sans aucune hésitation que la compétence 
sur le havre de Hamilton, dont l’accès aux routes inter-
nationales lui donnent un caractère international, res-
sort de façon implicite au pouvoir législatif octroyé au 
Dominion relativement à « [l]a navigation et les bâti-
ments ou navires ».


 Par analogie, le rôle des havres dans l’exercice effi-
cace de la compétence en matière de navigation mari-
time est tout aussi essentiel que celui des aéroports dans 
l’exercice efficace de l’aéronautique. Les tribunaux ont 
considéré que le contrôle législatif sur les aéroports 
constitue une partie intégrante et essentielle de la com-
pétence fédérale sur l’aéronautique. Le juge Estey a 
exprimé ce dernier point de vue dans Johannesson et 
al. c. Rural Municipality of West St. Paul et al., [1952] 
1 R.C.S. 292, p. 319, [1951] 4 D.L.R. 609, p. 620-621, 69 
C.R.T.C. 105 :


D’un point de vue pratique en effet, il est impossible 
de dissocier l’étape du vol de celles du décollage et 
de l’atterrissage, et il est donc totalement irréaliste, 
en particulier lorsqu’on examine la question de la 
compétence, de les traiter comme si elles étaient 
indépendantes les unes des autres.


Le juge MacKinnon a repris ce raisonnement dans Re 
Orangeville Airport Ltd. and Town of Caledon et al. 
(1976), 11 O.R. (2d) 546, p. 549, 66 D.L.R. (3d) 610, 
p. 613 :


Comme les juges l’ont souligné dans l’affaire 
Johannesson, les aéroports constituent une partie 


power over aeronautics and consequently over air-
ports and aeronautical facilities. That analogy was 
recognized by Griffiths J. in the Hamilton Harbour 
Commissioners case, at pp. 479-80, which was sub-
sequently upheld on appeal, in which the inclusion 
of ports and harbours within s. 91(10) was con-
firmed:


 In City of Montreal v. Montreal Harbour Com’rs, 
[1926] 1 D.L.R. 840 at p. 848, [1926] A.C. 299 at pp. 
312-3, 47 Que. K.B. 163, Viscount Haldane stated: “Now 
there is no doubt that the power to control navigation 
and shipping conferred on the Dominion by s. 91 is to 
be widely construed.” By implication the Privy Council 
in the Montreal Harbour case recognized the jurisdic-
tion of the federal Government over harbours. . . .


 Even in the absence of authority I would have no 
hesitation in holding that jurisdiction over Hamilton 
harbour, operated as an international harbour con-
nected with international trade routes, is implicit in the 
legislative power conferred on the Dominion in relation 
to “Navigation and Shipping”.


 By analogy, harbours are as essential to the effective 
jurisdiction over maritime navigation as are airports to 
effective jurisdiction over aerial navigation. Legislative 
control over airports has been considered by the Courts 
to be an integral and vital part of the federal jurisdic-
tion over aeronautics. This latter view was expressed by 
Estey, J., in Johannesson et al. v. Rural Municipality of 
West St. Paul et al., [1952] 1 S.C.R. 292 at p. 319, [1951] 
4 D.L.R. 609 at pp. 620-1, 69 C.R.T.C. 105:


Indeed, in any practical consideration it is impos-
sible to separate the flying in the air from the taking 
off and landing on the ground and it is, therefore, 
wholly impractical, particularly when considering 
the matter of jurisdiction, to treat them as independ-
ent one from the other.


This reasoning was echoed by MacKinnon, J.A., in Re 
Orangeville Airport Ltd. and Town of Caledon et al. 
(1976), 11 O.R. (2d) 546 at p. 549, 66 D.L.R. (3d) 610 
at p. 613:


As was pointed out by members of the Court in the 
Johannesson case, airports are an integral and vital 
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intégrante et essentielle de l’aéronautique et de la 
navigation aérienne, et ils ne peuvent être dissociés 
de ce domaine de manière à relever d’une autre com-
pétence législative.


Comme l’a signalé le juge Griffiths, l’absence d’un 
chef de compétence distinct prévoyant expressé-
ment les « ports et havres » n’écarte pas la conclu-
sion que ces matières relèvent de la compétence 
fédérale exclusive par l’application du par. 91(10), 
tout comme les aéroports demeurent dans la sphère 
de compétence fédérale malgré l’absence d’un chef 
de compétence distinct — voir Greater Toronto 
Airports Authority et Whitbread c. Walley, [1990] 
3 R.C.S. 1273, p. 1299; voir également les motifs 
du juge en chef Finch aux par. 102-103. Ainsi, la 
remarque des juges Binnie et LeBel au par. 36 de 
leurs motifs selon laquelle aucun chef de compé-
tence distinct n’est prévu à l’égard des « ports » n’a 
aucune incidence sur l’analyse de la doctrine de 
l’exclusivité des compétences.


129 De même, en raison du principe établi de 
longue date selon lequel le par. 91(10) doit recevoir 
une interprétation large et comprendre une vaste 
gamme de matières législatives, tout un éventail de 
sujets sont inclus dans son aire d’application et dans 
son contenu essentiel. Selon le professeur Hogg 
((éd. feuilles mobiles), p. 22-20), on a jugé que la 
compétence fédérale englobe la compétence légis-
lative dans le domaine des eaux navigables et des 
ouvrages de navigation (voir Reference re Waters 
and Water-Powers, [1929] R.C.S. 200), celui des 
havres (voir Hamilton Harbour Commissioners) et 
une vaste gamme de sujets en droit maritime. En 
outre, les ports et les havres relevant du contrôle de 
sociétés d’État fédérales (comme l’APV) sont habi-
tuellement des ports internationaux étroitement liés 
aux routes du commerce et du transport maritime 
international et à ce titre, ils font partie d’une caté-
gorie de matières traditionnellement associées à la 
sphère de compétence fédérale plutôt que provin-
ciale.


130 Si les ports et havres font partie du contenu essen-
tiel du par. 91(10), il ressort donc clairement à mon 
avis que la réglementation de l’utilisation des sols 
dans les limites des ports en fait également partie, 
si cette réglementation vise les terrains portuaires 


part of aeronautics and aerial navigation, and cannot 
be severed from that subject-matter so as to fall 
under a different legislative jurisdiction.


As Griffiths J. noted, the absence of an explicit 
separate head of power for “ports and harbours” 
is not an obstacle to the conclusion that they fall 
under exclusive federal jurisdiction by reason of s. 
91(10), just as airports remain under federal author-
ity despite the absence of any separate head of 
power — see Greater Toronto Airports Authority 
and Whitbread v. Walley, [1990] 3 S.C.R. 1273, at 
p. 1299; see also Finch C.J.B.C.’s reasons, at paras. 
102-3. Thus, Justices Binnie and LeBel’s observa-
tion, at para. 36, that there is no separate or enu-
merated head of power over “ports” does not affect 
the interjurisdictional immunity analysis.


 As well, the long-accepted principle that s. 
91(10) is to be construed broadly and is to include 
an extensive range of legislative matters has led to 
the inclusion of a wide range of subjects within its 
reach and within its core. According to Professor 
Hogg ((loose-leaf ed.), at p. 22-20), federal juris-
diction has been held to include legislative compe-
tence over navigable waters and works of navigation 
(see Reference re Waters and Water-Powers, [1929] 
S.C.R. 200), harbours (see Hamilton Harbour 
Commissioners) and a wide range of maritime law 
subject matters. In addition, ports and harbours 
under the control of federal Crown corporations 
(like the VPA) are usually international ports inti-
mately connected to routes of international com-
merce, trade and shipping and, as such, form part 
of a class of matters traditionally associated with 
federal rather than provincial jurisdiction.


 If ports and harbours are part of the core of s. 
91(10), then, in my view, it is clear that the regula-
tion of land use within ports also falls within the 
core when such regulation concerns port lands and 
port operations and, thus, navigation and shipping. 
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et les opérations portuaires, et, partant, la naviga-
tion et les bâtiments ou navires. À l’évidence, si les 
ports eux-mêmes constituent un aspect essentiel 
de la navigation et du transport maritime, l’utilisa-
tion et l’aménagement des terrains portuaires avoi-
sinants en vue des opérations portuaires doivent 
l’être tout autant. Plus particulièrement, les activi-
tés et les opérations relatives aux plans d’utilisation 
des sols que mènent les administrations portuaires, 
des entreprises créées et réglementées par l’État 
fédéral et chargées par lui de gérer et d’exploiter 
les ports et d’en assurer la viabilité commerciale, 
doivent également faire partie du contenu essentiel 
du par. 91(10). La compétence fédérale sur la navi-
gation et les bâtiments ou navires doit donc inclure 
aussi les administrations portuaires assujetties à 
la réglementation fédérale comme l’APV, dont la 
création, le rôle et le mandat font indéniablement 
partie du contenu essentiel de la compétence légis-
lative du Parlement sur la navigation et les bâti-
ments ou navires, dans la mesure où l’exercice de 
ses opérations et de son rôle est nécessaire aux opé-
rations portuaires. Ce pouvoir législatif est énoncé 
notamment dans la Loi maritime du Canada, qui 
prévoit le cadre législatif nécessaire à la création 
et à la gouvernance des administrations portuaires 
comme l’APV, y compris son pouvoir de réglemen-
ter l’utilisation des sols et l’aménagement des ter-
rains portuaires.


 Je dirai même que la réglementation fédérale 
des terrains portuaires qui est nécessaire aux opé-
rations portuaires fait elle aussi partie du contenu 
essentiel du par. 91(10) — et non pas seulement 
la réglementation fédérale des terrains portuaires 
utilisés directement ou strictement pour les « acti-
vités » portuaires proprement dites. Comme nous 
l’avons vu, la compétence fédérale sur la naviga-
tion et les bâtiments ou navires a une vaste portée; 
son contenu essentiel doit donc être défini de façon 
plus globale et cohérente, de sorte qu’il ne saurait 
y avoir une distinction nette ou véritable entre les 
plans d’utilisation des sols et l’aménagement requis 
pour certains terrains portuaires mais non pour 
d’autres simplement parce que ces autres terrains 
ne sont utilisés que pour des activités « néces-
saires » aux opérations portuaires. La réglemen-
tation fédérale relative à l’utilisation des sols et à  


Clearly, if ports themselves are a vital aspect of nav-
igation and shipping, then the use and development 
of surrounding port lands for port operations must 
be as well. More specifically, the land use planning 
activities and operations of port authorities as fed-
erally created and regulated undertakings charged 
with managing and operating ports, and ensuring 
their commercial viability, must also fall within the 
core of s. 91(10). The federal power over naviga-
tion and shipping must therefore also include and 
extend to federally regulated port authorities such 
as the VPA, whose creation, role and mandate are 
undeniably at the core of Parliament’s legislative 
authority over navigation and shipping, insofar as 
its operations and functions are exercised in sup-
port of port operations. This legislative authority is 
expressed most notably in the Canada Marine Act, 
which provides the legislative framework for the 
creation and governance of port authorities such as 
the VPA, including its power to regulate land use 
planning and development of port lands.


131  Even further, in my view, the federal regulation 
of port lands in support of port operations also 
falls within the core of s. 91(10) — not just federal 
regulation of port lands used directly or strictly 
for port “activities” per se. As discussed above, 
the federal power over navigation and shipping is 
broad and comprehensive; as a result, its core must 
be defined in a more global and coherent fashion, 
such that there cannot be an easy or meaningful 
distinction between land use planning and devel-
opment for certain port lands, but not for others 
simply because those other lands are used only for 
activities to “support” port operations. The fed-
eral regulation of land use planning and develop-
ment on port lands must include all port lands, 
regardless of their status or degree of connection 
or necessity to port operations. Given the nature 
and scope of the federal power over the regulation 
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l’aménagement sur les terrains portuaires doit 
viser tous les terrains portuaires, sans égard à leur 
statut ou à la mesure dans laquelle ils sont liés ou 
nécessaires aux opérations portuaires. Compte 
tenu de la nature et de la portée du pouvoir fédé-
ral de réglementer l’utilisation des sols sur les ter-
rains portuaires, il n’est pas logique que la déci-
sion d’appliquer ou non l’immunité fédérale soit 
fonction seulement de l’utilisation directe des par-
celles de terrains portuaires en question pour des 
« activités portuaires » ou des activités « nécessai-
res » aux opérations portuaires, et qu’elle dépende 
simplement du fait que l’on craigne que certaines 
utilisations entrant dans cette dernière catégorie 
semblent, si on les considère isolément, dans une 
certaine mesure « moins liées » à la navigation ou 
aux bâtiments et navires. Il n’en demeure pas moins 
que l’utilisation des sols et l’aménagement de tous 
les terrains portuaires, quel que soit le statut précis 
de chaque parcelle de terrain, se trouvent au cœur 
du contenu essentiel du par. 91(10). Pour ce qui est 
des craintes que certaines « utilisations » du ter-
ritoire puissent ne pas sembler étroitement liées à 
la navigation et aux bâtiments ou navires, comme 
nous l’avons déjà vu, elles ne tiennent pas compte 
du fait que la nature de la doctrine de l’exclusivité 
des compétences tient à des domaines de compé-
tence législative éventuelle, et non à des mesures 
ou activités précises de l’exécutif. Si l’immunité 
s’applique à la réglementation de l’utilisation des 
sols sur tous les terrains portuaires, alors dans la 
mesure où ce pouvoir de réglementation est exercé 
conformément aux statuts constitutifs et au mandat 
de l’APV et qu’il a pour objet les terrains portuai-
res au regard des activités nécessaires aux opéra-
tions portuaires (à tout le moins) ou au regard des 
activités strictement portuaires, le statut précis 
d’une parcelle de terrain portuaire donnée et l’uti-
lisation précise que l’on veut en faire ne devraient 
alors pas entrer en ligne de compte.


132 En tant qu’entreprise fédérale liée à la naviga-
tion et aux bâtiments ou navires, l’APV est donc un 
« véhicule » de l’exercice du pouvoir de réglemen-
ter l’utilisation des sols et l’aménagement des ter-
rains portuaires pour les activités nécessaires aux 
opérations portuaires (c.-à-d., les terrains visés à 
l’annexe C). La réglementation de l’utilisation des 


of land use planning on port lands, it makes no 
sense to either recognize or deny federal immunity 
based solely on whether the parcel of port lands 
in question is to be used directly for “port activi-
ties” or “in support of” port operations and simply 
because of fears that certain uses of the latter cat-
egory would appear to be in their own right some-
how “less connected” to shipping and navigation. 
The fact remains that land use planning and devel-
opment of all port lands, regardless of the specific 
status of individual parcels of land, lies at the core 
of s. 91(10). As for concerns over certain “uses” 
of land which might not seem closely connected 
to navigation and shipping, as discussed earlier, 
those concerns fail to recognize the nature of the 
doctrine of interjurisdictional immunity as being 
concerned with areas of potential legislative juris-
diction, not specific executive action or activities. 
If immunity extends to the regulation of land use 
planning on all port lands, then so long as that 
regulation is properly exercised according to the 
VPA’s terms and mandate and is concerned with 
port lands for activities in support of port opera-
tions (at a minimum) or directly for port activities, 
then it should not matter what is the specific status 
of a particular parcel of port lands, and what its 
specific intended use would be.


 The VPA, as a federal undertaking linked to 
navigation and shipping is thus a “vehicle” for the 
exercise of the power to regulate land use planning 
and development of port lands in support of port 
operations (i.e. Schedule C lands); the regulation 
of land use planning as exercised by the VPA for 
Schedule C port lands thus falls within the core of 
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sols exercée par l’APV relativement aux terrains 
portuaires visés à l’annexe C fait donc partie du 
contenu essentiel du par. 91(10). Comme l’a souli-
gné le juge en chef Finch au par. 101, [TRADUCTION] 
« le pouvoir de planifier et de réglementer l’amé-
nagement du territoire dans le port de Vancouver 
constitue un élément essentiel de la compétence 
fédérale sur la “navigation et les bâtiments ou navi-“navigation et les bâtiments ou navi-navigation et les bâtiments ou navi-
res” ». L’analogie établie avec les aéroports et les” ». L’analogie établie avec les aéroports et les ». L’analogie établie avec les aéroports et les 
activités connexes est encore valable ici. Selon le 
juge en chef Finch, au par. 103, si, dans le contexte 
de l’aéronautique, la capacité d’exercer un contrôle 
sur la construction, la conception architecturale et 
la qualité du fonctionnement des aéroports consti-
tue un élément essentiel de la compétence fédérale 
en matière d’aéronautique (citant Greater Toronto 
Airports Authority), il faudrait alors certainement 
considérer [TRADUCTION] « la capacité de plani-
fier et de réglementer l’aménagement et l’utilisa-
tion des terrains portuaires, essentielle pour assu-
rer la qualité du fonctionnement du port » comme 
un élément essentiel de la compétence fédérale sur 
la navigation et les bâtiments ou navires.


 La réglementation de l’utilisation des sols et de 
l’aménagement des terrains portuaires par l’APV 
pour les activités nécessaires aux opérations por-
tuaires doit donc faire partie du contenu essen-
tiel du par. 91(10), étant donné qu’une telle régle-
mentation est partie intégrante du rôle, du mandat 
et des activités qui incombent à l’APV (voir par. 
104-105 des motifs du juge en chef Finch). Une 
planification efficace et adaptée aux besoins por-
tuaires est essentielle aux opérations et aux res-
ponsabilités d’un port, vu que les « installations 
portuaires » prévues à l’art. 2 de la Loi mari-
time du Canada comprennent notamment « tous 
les terrains liés » à l’utilisation du port. Certes, 
la capacité de contrôler et de réglementer l’utili-
sation des terrains portuaires adjacents au havre 
lui-même constitue un aspect indissociable de l’ac-
cès efficace au havre pour le transport maritime. 
L’importance du plan d’utilisation des sols pour les 
opérations portuaires (et, partant, pour la naviga-
tion et les bâtiments ou navires) est confirmée par 
l’art. 48 de la Loi maritime du Canada qui pré-
cise que c’est le plan d’utilisation des sols de l’ad-
ministration portuaire qui régit l’aménagement  


s. 91(10). As Finch C.J.B.C. noted at para. 101, “the 
power to plan and regulate land-use development 
within the Port of Vancouver is a vital part of the 
federal power over ‘navigation and shipping’”. The 
analogy to airports and related activities is again 
appropriate here. According to Finch C.J.B.C., at 
para. 103, if, in the aeronautics context, the abil-
ity to control the building, design and operational 
quality of airports is a vital part of the federal juris-
diction over aeronautics (citing Greater Toronto 
Airports Authority), then surely the “ability to plan 
and regulate the development and use of port lands, 
which is essential to ensuring the operational qual-
ity of the port” should also be considered a vital 
part of the federal jurisdiction over navigation and 
shipping.


133  The VPA’s regulation of land use planning and 
development for port lands in support of port opera-
tions must therefore fall within the core of s. 91(10), 
given that such regulation is integral to the VPA’s 
role, mandate and operation (see paras. 104-5 of 
Finch C.J.B.C.’s reasons). Effective and responsive 
land use planning is essential to the operations and 
responsibilities of a port, given that a “port facil-
ity” under s. 2 of the Canada Marine Act includes 
“all land incidental” to the use of the port. Indeed, 
the ability to control and regulate the use of port 
lands adjacent to the actual harbour is an integral 
part of ensuring effective marine access to the har-
bour itself. The significance of land use planning 
to port operations (and thus to navigation and ship-
ping) is confirmed by s. 48 of the Canada Marine 
Act, which specifies that a port authority’s land use 
plan should govern land use on all port property, 
rather than the municipal zoning by-laws which 
govern neighbouring lands. As previously noted, s. 
48 requires the creation of land use plans by port 
authorities which contain “objectives and poli-
cies for the physical development of the real prop-
erty” that the port authority “manages, holds or 
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de tous les immeubles du port, plutôt que les règle-
ments de zonage municipaux qui régissent les 
sols avoisinants. Comme il a déjà été mentionné, 
l’art. 48 impose aux administrations portuaires la 
tâche d’élaborer un plan d’utilisation des sols fai-
sant état des « objectifs et politiques établis pour 
l’aménagement physique des immeubles [. . .] dont 
la gestion leur est confiée ou qu’elles occupent ou 
détiennent », compte tenu des « facteurs d’ordre 
social, économique et environnemental applica-
bles et des règlements de zonage qui s’appliquent 
aux sols avoisinants ». Selon le juge en chef Finch, 
cette disposition reflète [TRADUCTION] « l’impor-
tance accordée à la planification et la réglemen-
tation de l’utilisation des sols dans le cadre des 
activités de l’administration portuaire » (par. 106). 
D’un point de vue pratique, la possibilité de contrô-
ler et de réglementer l’utilisation des terrains por-
tuaires [TRADUCTION] « assure le maintien de l’ac-
cès aux installations maritimes et la prestation de 
services aux industries à vocation portuaire » (par. 
107), ce qui permet la réalisation des objectifs de 
la Loi maritime du Canada en veillant à l’adap-
tabilité et à la souplesse des opérations de l’APV, 
ainsi qu’à leur durabilité et leur compétitivité. Ce 
point de vue est aussi conforme à l’énoncé formulé 
dans l’arrêt Irwin Toy selon lequel le Parlement a 
compétence exclusive sur les « éléments vitaux ou 
essentiels » d’une entreprise fédérale, « y compris 
sa gestion », parce que l’exploitation et la gestion 
d’une entreprise peuvent faire partie du « contenu 
de base minimum et inattaquable » d’un pouvoir 
fédéral précis (p. 955).


134 La réglementation de l’utilisation des sols et 
de l’aménagement des terrains visés à l’annexe C 
(adoptée par l’APV) fait donc partie du contenu 
essentiel que protège le par. 91(10) et ce, pour un 
certain nombre de raisons : parce que ce contenu 
essentiel comprend généralement les ports et les 
havres; parce que l’APV possède le statut de société 
d’État et d’entreprise assujettie à la réglementation 
fédérale dont l’établissement et l’exploitation sont 
entièrement liés au transport maritime et à la navi-
gation; et parce que la réglementation de l’utilisa-
tion des sols et de l’aménagement sur les terrains 
portuaires (notamment les activités nécessaires aux 
opérations portuaires) constitue un élément essentiel  


occupies”, and which take into account “relevant 
social, economic and environmental matters and 
zoning by-laws that apply to neighbouring lands”. 
According to Finch C.J.B.C., this reflects “the sig-
nificance attached to the planning and regulation 
of land use as part of the Port Authority’s activi-
ties” (para. 106). From a practical perspective, the 
ability to control and regulate the use of port lands 
“ensures that marine access is maintained and that 
industries compatible with port uses are served” 
(para. 107), thus fulfilling the objectives of the 
Canada Marine Act by ensuring adaptability and 
flexibility in the VPA’s operations and continued 
strength and competitiveness. This is also consist-
ent with the statement in Irwin Toy that Parliament 
has exclusive jurisdiction over the “essential and 
vital elements” of a federal undertaking, “including 
the management of such an undertaking”, because 
the operation and management of an undertaking 
may fall within the “basic, minimum and unassail-
able content” of a relevant head of federal power 
(p. 955).


 Thus the regulation of land use planning and 
development for Schedule C lands (as exercised by 
the VPA) falls within the protected core of s. 91(10) 
for a number of reasons: because of the inclusion of 
ports and harbours generally in that core; because 
of the VPA’s status as a Crown corporation and a 
federally regulated undertaking whose creation and 
operation is integrally connected to shipping and 
navigation; and because the regulation of land use 
planning and development in respect of port lands 
(including activities in support of port operations) 
is a vital part of the VPA’s functions and operations 
as a federally regulated undertaking under s. 91(10) 
and as a vehicle for the exercise of the federal land 


20
07


 C
S


C
 2


3 
(C


an
LI


I)







166 [2007] 2 S.C.R.b.c. (a.g.)� v. lafarge canada  Bastarache J.


des fonctions et des opérations que l’APV exécute 
à titre d’entreprise assujettie à la réglementation 
fédérale par l’application du par. 91(10) et à titre de 
véhicule de l’exercice du pouvoir fédéral en matière 
d’utilisation des sols sur les terrains portuaires pour 
les activités nécessaires aux opérations portuaires.


 Cet examen doit également révéler que le contexte 
du projet Lafarge est compatible avec cette carac-
térisation du contenu essentiel du par. 91(10). En 
d’autres termes, si l’immunité fédérale s’applique à 
la réglementation par l’APV de l’utilisation des sols 
et de l’aménagement sur les terrains portuaires pour 
les activités nécessaires aux opérations portuaires, il 
faut alors également décider si ce pouvoir de régle-
mentation permet à l’APV d’autoriser le projet de 
centrale à béton de Lafarge. Comme je l’ai indiqué 
précédemment, l’analyse de l’exclusivité des compé-
tences a pour objet la compétence et non la mesure; 
elle vise donc la compétence du Parlement de régle-
menter l’utilisation des sols sur les terrains por-
tuaires (notamment, les terrains destinés aux acti-
vités nécessaires aux opérations portuaires) qui fait 
partie du contenu essentiel du pouvoir sur la naviga-
tion et les bâtiments ou navires visé au par. 91(10), 
plutôt que l’exercice même de ce pouvoir en l’espèce 
(savoir, l’autorisation du projet Lafarge). Le contenu 
lui-même du projet Lafarge ne revêt qu’une impor-
tance minime dans l’analyse de l’exclusivité des 
compétences puisque la question principale est de 
savoir si la réglementation de l’utilisation des sols 
fait partie du contenu essentiel du par. 91(10), et si 
le règlement municipal touche à ce pouvoir de régle-
mentation. Je remarque simplement que le contexte 
du projet Lafarge montre comment l’analyse s’appli-
que à un ensemble donné de faits en offrant un lien 
avec la navigation et les bâtiments ou navires qui est 
au cœur des questions juridiques soulevées dans ce 
pourvoi. Il faudrait donc se demander si la décision 
de l’APV d’approuver le projet Lafarge constitue un 
exercice valide du pouvoir « essentiel » de régle-
menter l’utilisation des sols sur les terrains portuai-
res, notamment sur les terrains destinés aux activités 
nécessaires aux opérations portuaires. Dans l’affir-
mative, la décision de l’APV d’approuver le projet 
est clairement compatible avec la caractérisation du 
contenu essentiel du par. 91(10) faite précédemment, 
vu que l’APV deviendrait l’instrument par lequel le 


use planning power for port lands in support of port 
operations.


135  As a further element of this inquiry, it must 
be shown that the context of the Lafarge pro-
posal is consistent with this characterization of 
the core of s. 91(10). That is, if federal immunity 
attaches to the VPA’s regulation of land use plan-
ning and development on port lands in support of 
port operations, then it must also be determined 
whether the approval of the concrete batch facil-
ity project proposed by Lafarge would be included 
in that regulatory authority. As previously stated, 
the interjurisdictional immunity analysis concerns 
jurisdiction, not action, and is therefore concerned 
with Parliament’s power to regulate land use plan-
ning on port lands (including lands for activities in 
support of port operations) as part of the core of 
the navigation and shipping power under s. 91(10), 
rather than with the actual exercise of that power 
in this case (i.e. the approval of the Lafarge pro-
posal). The actual content of Lafarge’s proposal 
is of minor importance to the immunity analysis, 
given that the key question is whether the regula-
tion of land use planning falls within the core of s. 
91(10) and whether the by-law affects that regula-
tory power. I would note simply that the context of 
the Lafarge proposal illustrates the application of 
the analysis to a particular set of facts by providing 
a link to navigation and shipping which is central to 
the legal issues involved in this appeal. The ques-
tion could therefore be asked whether the VPA’s 
approval of the Lafarge proposal is a valid exer-
cise of the “core” power to regulate land use plan-
ning on port lands, including lands for activities in 
support of port operations. If it is, then the VPA’s 
decision to approve the project is clearly consist-
ent with the above characterization of the core of 
s. 91(10), given that the VPA would be acting as a 
vehicle for Parliament in regulating land use plan-
ning within the Port of Vancouver; the VPA’s regu-
lation of land use planning in respect of the Lafarge 
proposal (by approving the project) would thus be 
indirectly protected from the by-law. If approval of 
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Parlement réglemente l’utilisation des sols dans le 
port de Vancouver; la réglementation par l’APV de 
l’utilisation des sols relativement au projet Lafarge 
(en approuvant le projet) bénéficierait donc indirec-
tement d’une protection qui écarte le règlement. Si 
l’approbation du projet Lafarge ne constitue pas un 
exercice valide du pouvoir essentiel de réglemen-
ter l’utilisation des sols relativement aux opérations 
portuaires, cela ne signifie pas pour autant que le 
règlement municipal s’applique; cela signifierait 
plutôt que l’APV a peut-être outrepassé sa compé-
tence en ne respectant pas les limites des pouvoirs 
et responsabilités que la loi lui confère, et il s’agit là 
d’une question distincte.


136 J’estime que la décision de l’APV d’approuver le 
projet Lafarge correspond à un exercice valide du 
pouvoir de réglementation de l’utilisation des sols sur 
les terrains portuaires pour les activités nécessaires 
aux opérations portuaires. Le projet serait situé sur 
un terrain faisant partie de Burrard Inlet, visé par 
l’annexe C des lettres patentes de l’APV (soit « [les] 
immeubles autres que [les] immeubles fédéraux » 
dont l’APV a fait l’acquisition et qu’elle détient en 
son propre nom); ces terrains sont désignés par le 
ministre comme étant « nécessaires aux opérations 
portuaires » (par application de l’al. 28(2)b) de la Loi 
maritime du Canada, ainsi que du préambule et de 
l’al. 7.3b) des lettres patentes de l’APV). Et le projet 
se concilie sans l’ombre d’un doute avec l’objectif de 
favoriser les activités « nécessaires » aux opérations 
portuaires, compte tenu du but ultime du projet qui 
est de contribuer à la compétitivité et à la viabilité 
commerciale dans le port de Vancouver, tant celles 
des utilisateurs que de l’APV, en dépit des aspects 
du projet qui, considérés isolément, peuvent paraître 
n’avoir qu’un lien distant avec les activités ou opé-
rations de navigation et de transport maritime. Le 
facteur clé tient à ce que l’approbation du projet dans 
son ensemble devait manifestement, en fait et en 
droit, être conforme à la réglementation, par l’APV, 
de l’utilisation des sols et de l’aménagement sur les 
terrains portuaires, y compris les terrains réservés 
aux activités nécessaires aux opérations portuaires.


137 Au paragraphe 71, les juges Binnie et LeBel 
concluent que la réglementation de l’utilisation des 
sols sur les terrains portuaires pour des activités 


the Lafarge project is not a valid exercise of the 
core power to regulate land use planning in respect 
of port operations, then this does not mean that the 
City’s by-law would apply; rather, it would mean 
that the VPA may have exceeded its jurisdiction in 
going beyond its statutorily mandated powers and 
responsibilities, which is a separate issue.


 In my view, the VPA’s decision to approve the 
Lafarge project is consistent with a valid exercise 
of the power to regulate land use planning for port 
lands in support of port operations. The proposed 
project would be situated on land which is part of 
Burrard Inlet, which falls under Schedule C of the 
VPA’s Letters Patent (i.e. “real property other than 
federal real property”, which the VPA acquired 
and holds in its own name); such lands have been 
deemed by the Minister to be “necessary to sup-
port port operations” (by operation of s. 28(2)(b) 
of the Canada Marine Act, and the preamble and 
article 7.3(b) of the VPA’s Letters Patent). And  
the project is undeniably consistent with this goal 
of “supporting” port operations, given that the 
project’s ultimate objective is to enhance competi-
tiveness and commercial viability within the Port 
of Vancouver for its users and for the VPA, despite 
any aspects of the project which, taken on their 
own and in isolation, may appear to be only loosely 
connected with shipping and navigation activities 
or operations. The key factor is that the approval of 
the project as a whole was clearly intended in law 
and in fact to be consistent with the VPA’s regula-
tion of land use planning and development on port 
lands, including lands for activities in support of 
port operations.


 In my view, Justices Binnie and LeBel’s con-
clusion (at para. 71) that the regulation of land use 
on port lands for activities in “support” of port  
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« nécessaires » aux opérations portuaires et à une 
« entrepris[e] de services portuaires qui dépen[d] 
d’un accès au front de mer » n’est pas comprise dans 
le contenu essentiel du par. 91(10) parce qu’elle n’a 
pas « un caractère absolument nécessaire » aux acti-
vités de l’APV en tant qu’entreprise fédérale. J’es-
time que cette conclusion traduit en réalité l’im-
portance qu’ils accordent au fait que l’immunité 
fédérale ne devrait pas s’appliquer à certaines uti-
lisations du territoire (centres commerciaux, parcs, 
restaurants, condominiums, etc.) parce que de tels 
aménagements n’auraient aucun lien avec la naviga-
tion et les bâtiments ou navires. En toute déférence, 
comme je l’ai expliqué, je ne vois pas comment la 
réglementation de l’utilisation des sols sur les ter-
rains portuaires, pour les activités « nécessaires 
aux opérations portuaires », ne fait pas partie du 
contenu essentiel de la compétence sur la navigation 
et les bâtiments ou navires. Je ne vois pas non plus 
comment certaines utilisations des terres néces-
saires à une « entrepris[e] de services portuaires 
qui dépen[d] d’un accès au front de mer » pourraient 
aussi être exclues de ce contenu essentiel, même si 
ces utilisations, considérées isolément, ne paraissent 
pas constituer des activités « liées à la navigation et 
aux bâtiments ou navires ». Par définition, même si 
de telles utilisations ne paraissent pas, à première 
vue, faire partie du contenu essentiel de la compé-
tence sur la navigation et les bâtiments ou navires, 
elles se veulent nécessaires aux opérations d’un 
port, lesquelles font partie du contenu essentiel du 
par. 91(10), et elles doivent s’appliquer sur les ter-
rains portuaires, dont l’aménagement fait partie du 
contenu essentiel du par. 91(10). La préoccupation au 
sujet d’utilisations de terrains portuaires qui parais-
sent « non liées au secteur maritime » (par exem-
ple, les centres commerciaux, les condominiums, 
les parcs, les installations industrielles) semblent 
provenir d’une crainte que ces utilisations, qui ne 
représentent qu’une source additionnelle de revenu, 
ne soient pas suffisamment « liées au secteur mari-
time » pour pouvoir s’intégrer à « [l]a navigation et 
[aux] bâtiments ou navires ». On pourrait prétendre 
que les utilisations qui ne représentent qu’une source 
de revenu pour l’APV ne devraient pas bénéficier de 
l’immunité fédérale, même si elles peuvent relever 
généralement de la compétence fédérale prévue au 
par. 91(10), de la même manière que la vente d’alcool  


operations and for a “port service industr[y] reliant 
on waterfront access” does not fall within the core 
of s. 91(10) because it is not “absolutely indispen-
sable and necessary” to the VPA’s federal under-
taking is really a reflection of their concern that 
certain possible uses of land (plazas, parks, res-
taurants, condominiums, etc.) should not receive 
federal immunity because they would be uncon-
nected to navigation and shipping. With respect, 
as previously discussed, I do not understand how 
the regulation of land use planning for port lands 
“in support of port operations” does not fall within 
the core of the navigation and shipping power; nor 
can I understand how certain land uses which sup-
port “port service industries reliant on waterfront 
access” could also be excluded from the core, even 
if those uses in and of themselves do not appear to 
be “navigation and shipping” activities. By defini-
tion, such uses of land, even if they do not appear 
at first blush to be part of the core of navigation and 
shipping, are destined to support the operations of 
a port, which falls within the core of s. 91(10), and 
would occur on port lands, the development and 
planning of which also falls within the core of s. 
91(10). The concern over apparently non-marine 
related uses of port lands (such as plazas, condo-
miniums, parks, industrial facilities, etc.) seems 
rooted in the fear that uses of port lands which 
merely act as additional sources of income are not 
sufficiently “marine related” to count as “naviga-
tion and shipping”. It could be argued that uses of 
land which merely generate revenue for the VPA, 
although potentially falling generally under federal 
jurisdiction pursuant to s. 91(10), should not receive 
federal immunity, much in the same way that the 
sale of liquor on Air Canada flights could not ben-
efit from any federal immunity because it merely 
maintains an airline’s “competitive edge”. In my 
view, the two situations are wholly dissimilar. 
The analogy overlooks the global and integrated 
nature of land use planning and development under 
the federal navigation and shipping power. In Air 
Canada v. Ontario (Liquor Control Board), [1997] 
2 S.C.R. 581, a purely economic and unique activ-
ity (the sale of liquor) was found to fall outside the 
core of the federal aeronautics power because there 
was no connection whatsoever to airports, airlines 
or aeronautics. In the present case, however, even 
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sur les vols d’Air Canada n’a pu bénéficier d’une 
quelconque immunité fédérale parce qu’elle ne ser-
vait qu’à maintenir l’« avantage concurrentiel » de la 
compagnie aérienne. J’estime que les deux situations 
sont complètement différentes. L’analogie ne tient 
pas compte de la nature globale et intégrée de l’uti-
lisation des sols et de l’aménagement du territoire en 
vertu de la compétence fédérale sur la navigation et 
les bâtiments ou navires. Dans Air Canada c. Onta-
rio (Régie des alcools), [1997] 2 R.C.S. 581, la Cour 
a jugé que l’activité, purement économique et unique 
(la vente d’alcool), ne faisait pas partie du contenu 
essentiel de la compétence fédérale en matière d’aé-
ronautique parce qu’elle n’avait aucun lien avec les 
aéroports, les compagnies aériennes ou l’aéronauti-
que. En l’espèce, toutefois, même si la réglementa-
tion par l’APV de l’utilisation des sols et de l’amé-
nagement sur les terrains portuaires pouvait donner 
lieu à certaines utilisations « purement » économi-
ques ou commerciales des terrains visés à l’annexe 
C, ces utilisations se veulent néanmoins nécessai-
res aux opérations portuaires, et elles s’appliquent 
quand même sur les terrains portuaires; ces facteurs 
établissent l’existence d’un lien étroit avec les matiè-
res essentielles qui relèvent de la compétence fédé-
rale sur la navigation et les bâtiments ou navires. 
En outre, il est irréaliste de diviser le contrôle de 
l’utilisation des sols en fonction de chaque utilisa-
tion envisagée. La nature générale de la compétence 
fédérale sur la navigation et les bâtiments ou navires 
justifie une approche plus globale et plus cohérente 
en l’espèce, de manière à accorder l’immunité même 
aux activités purement économiques ou commer-
ciales, dès lors que ces activités restent conformes 
à la réglementation des terrains portuaires destinés 
aux opérations portuaires ou aux activités nécessai-
res aux opérations portuaires. L’immunité protège 
tout de même les activités qui paraissent se situer 
aux confins du contenu essentiel d’une compétence 
fédérale, même celles dont l’objet apparent est de 
générer des recettes ou de permettre à l’entreprise 
fédérale d’obtenir un plus grand avantage concur-
rentiel, mais uniquement si ces activités peuvent 
avoir un lien avec une fonction essentielle de la com-
pétence fédérale (en l’espèce, la réglementation de 
l’utilisation des sols et de l’aménagement sur les ter-
rains portuaires, y compris les terrains destinés aux  
activités nécessaires aux opérations portuaires).


if some “purely” economic or commercial uses 
of Schedule C lands could result from the VPA’s 
regulation of land use planning and development 
on port lands, such uses are still designed to sup-
port port operations and are still occurring on port 
lands; these factors establish a strong connection 
to core matters within the federal navigation and 
shipping power. Furthermore, it is unfeasible to 
segregate control over land use planning to each 
use contemplated. The broad nature of the fed-
eral navigation and shipping power justifies a more 
global and cohesive approach in this case, which 
would allow immunity even for purely economic 
or commercial activities so long as such activities 
are still consistent with the regulation of port lands 
for port operations or in support of port operations. 
Immunity still protects activities which appear to 
be at the outer limits of the core of a federal power, 
even those apparently aimed at generating reve-
nue or increasing the competitive edge of a federal 
undertaking, but only if such activities can be tied 
to a core function of the federal power (in this case, 
the regulation of land use planning and develop-
ment on port lands, including lands for activities in 
support of port operations).
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 De plus, et ce qui importe davantage, je ne crois 
pas que c’est sous cet angle que l’examen devrait 
être envisagé. Les utilisations spécifiques des sols 
ne sont pertinentes à l’analyse de l’immunité que 
dans la mesure où il est possible que l’exercice légi-
time du pouvoir fédéral essentiel de réglementer 
l’utilisation des sols sur les terrains portuaires, y 
compris pour les activités nécessaires aux opéra-
tions portuaires, ne puisse s’en dégager. Si certai-
nes utilisations ne devraient pas bénéficier de l’im-
munité fédérale, c’est parce qu’elles n’ont pas un 
lien suffisant avec la navigation et les bâtiments ou 
navires et qu’elles sont possiblement incompatibles 
avec le pouvoir fédéral de réglementer l’utilisation 
des sols pour les activités nécessaires aux opéra-
tions portuaires, donc qu’elles constituent un excès 
de compétence fédérale. Cela ne changerait rien au 
fait que la loi provinciale en question dans le pré-
sent pourvoi (le règlement municipal) touche un 
élément essentiel de la compétence fédérale sur la 
navigation et les bâtiments ou navires, parce qu’elle 
entrave (en s’appliquant au port de Vancouver) la 
réglementation de l’utilisation des sols sur les ter-
rains portuaires, pour des activités nécessaires aux 
opérations portuaires, une matière « essentielle » 
protégée par le par. 91(10) et réservée exclusive-
ment à une autorité fédérale — savoir l’APV.


3.2.2.2 L’effet du règlement municipal sur le 
contenu essentiel du par. 91(10)


 La deuxième étape du critère de l’exclusivité des 
compétences applicable à la navigation et aux bâti-
ments ou navires consiste à déterminer si l’appli-
cation du règlement municipal en l’espèce « tou-
cherait » un élément essentiel de la compétence 
législative fédérale sur la navigation et les bâti-
ments ou navires prévue au par. 91(10) — c’est-à-
dire, si elle toucherait le contenu essentiel de ce 
chef de compétence défini précédemment. Plus 
précisément, il faut se demander si l’application du 
règlement toucherait d’une manière inacceptable le 
pouvoir (exercé par l’APV en sa qualité d’entreprise 
fédérale) de réglementer l’utilisation des sols sur 
les terrains portuaires, y compris pour les activités 
nécessaires aux opérations portuaires, lequel pou-
voir constitue un « élément essentiel » de la compé-
tence fédérale sur la navigation et les bâtiments ou 


138  In addition, and more importantly, I do not 
think this is the correct lens through which to 
frame the inquiry. Specific uses of land are rel-
evant to the immunity analysis only to the extent 
that they might not reflect a proper exercise of the 
core federal power over the regulation of land use 
for port lands, including for activities in support of 
port operations. If certain uses should not receive 
federal immunity, that is because they lack a suf-
ficient connection to navigation and shipping and 
are likely inconsistent with the federal power to 
regulate land use in support of port operations, 
and would therefore constitute an excess of federal 
jurisdiction. That would not change the fact that the 
provincial law in question here (the municipal by-
law) affects a vital part of the federal navigation 
and shipping power because it hinders (by its appli-
cation to the Port of Vancouver) the regulation of 
land use planning on port lands in support of oper-
ations, a protected “core” matter within s. 91(10) 
which is intended to be performed exclusively by a 
federal authority — i.e. the VPA.


3.2.2.2 The By-law’s Effect on the Core of Sec-
tion 91(10)


139  The second step in the interjurisdictional immu-
nity test with respect to navigation and shipping is 
to determine whether the application of the munici-
pal by-law in this case would “affect” a vital part 
of the federal legislative authority over navigation 
and shipping under s. 91(10) — that is, whether 
it would affect the core of that head of power as 
defined above. More specifically, the question is 
whether the application of the by-law would imper-
missibly affect the power (as exercised by the VPA 
as a federal undertaking) to regulate land use plan-
ning of port lands, including for activities in sup-
port of port operations, as a “vital part” of the 
federal navigation and shipping power under s. 
91(10). As noted earlier, the meaning of the word 
“affects” should be interpreted as a kind of middle 
ground between the perhaps overly vague or broad  
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navires prévue au par. 91(10). Comme nous l’avons 
vu, il faut donner au terme « touche » un sens qui 
représente en quelque sorte un juste milieu entre le 
critère peut-être trop vague ou trop large que rend 
l’expression « a une incidence sur » et l’ancien cri-
tère trop restrictif fondé sur « la stérilisation » ou 
« l’entrave ». Sans exiger que le contenu essentiel 
de la compétence fédérale, ou les opérations de 
l’entreprise, soient complètement paralysés, l’appli-
cation du règlement doit produire des effets suffi-
samment importants et graves pour que l’immunité 
puisse s’appliquer.


140 En l’espèce, j’estime qu’il faut répondre à cette 
question par l’affirmative. Le règlement touche cer-
tainement et considérablement la réglementation par 
l’APV de l’utilisation des sols et de l’aménagement 
des terrains portuaires pour les activités nécessai-
res aux opérations portuaires en imposant un régime 
de zonage et un processus d’autorisation à l’égard 
des projets d’aménagement envisagés sur ces ter-
rains. Cette réglementation de l’utilisation des sols 
et de l’aménagement dans les limites du port pour 
des besoins reliés à la navigation et aux bâtiments 
ou navires relève de l’essence même de la compé-
tence fédérale sur la navigation et les bâtiments ou 
navires prévue au par. 91(10). Si le règlement s’appli-
quait au port de Vancouver, il toucherait gravement 
la capacité de l’APV de réglementer l’utilisation des 
sols et l’aménagement du port (voir le par. 108 des 
motifs du juge en chef Finch sur ce point). D’un 
point de vue pratique, la réglementation municipale 
deviendrait un cauchemar étant donné que le port 
lui-même s’étend à huit municipalités distinctes, qui 
pourraient toutes logiquement appliquer aux ter-
rains portuaires un régime réglementaire en matière 
d’utilisation des sols. À l’évidence, l’application de 
l’un ou l’autre de ces règlements municipaux touche-
rait ou gênerait gravement un élément essentiel de 
la compétence fédérale sur la navigation et les bâti-
ments ou navires prévue au par. 91(10) puisqu’elle 
toucherait la capacité de l’APV en sa qualité d’en-
treprise fédérale de réglementer l’utilisation des sols 
sur les terrains portuaires pour les activités néces-
saires aux opérations portuaires. L’idéal que repré-
sente la collaboration fédérale-provinciale-munici-
pale dont parlent les juges Binnie et LeBel au par. 
38 doit correspondre à des faits concrets.


standard of “touches on” and the older and overly 
restrictive standard of “sterilizes” or “impairs”. 
Without requiring complete paralysis of the core 
of the federal power or the operations of the under-
taking, the impact of the application of the by-law 
must be sufficiently severe and serious to trigger 
immunity.


 In my view, this question must be answered in 
the affirmative here. The by-law clearly and sig-
nificantly affects the VPA’s regulation of land use 
planning and development for port lands in support 
of port operations by imposing a zoning regime and 
an approval process for development proposals and 
projects on such lands. This regulation of land use 
planning and development within the port for pur-
poses related to navigation and shipping is at the 
core of the federal power over navigation and ship-
ping under s. 91(10). If the by-law were applied to 
the Port of Vancouver, the VPA’s ability to regulate 
the land use planning and development of the port 
would be severely affected (see para. 108 of Finch 
C.J.B.C.’s reasons on this point). From a practical 
perspective, it would create a jurisdictional night-
mare, given that the port itself lies at the intersec-
tion of eight separate municipalities, all of whom 
could conceivably enforce a land use planning by-
law regime which would apply to port lands. It is 
therefore clear that the application of any of these 
by-laws would seriously affect or hinder a vital part 
of the federal navigation and shipping power under 
s. 91(10) by affecting the ability of the VPA as a 
federal undertaking to regulate land use planning 
of port lands in support of port operations. The 
ideal of federal-provincial-municipal cooperation 
discussed by Justices Binnie and LeBel at para. 38 
must be concerned with actual facts.
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 Il faut également remarquer que même s’il 
s’agissait d’une situation d’« entrave », où la loi 
provinciale en question ne s’appliquerait qu’« in-
directement » à la matière fédérale (voir Irwin 
Toy), cette matière bénéficierait quand même de 
l’immunité. Si le règlement municipal ne s’ap-
pliquait qu’indirectement à la réglementation par 
l’APV de l’utilisation des sols et de l’aménagement 
dans les limites du port, l’exercice rationnel de la 
compétence fédérale sur la navigation et les bâti-
ments ou navires prévue au par. 91(10) (et, plus 
particulièrement, de la compétence en matière 
de réglementation de l’utilisation des sols et de 
l’aménagement des terrains portuaires par une 
administration fédérale) serait malgré tout impos-
sible. L’exercice de la compétence fédérale pour-
rait constamment être perturbé, donc entravé, par 
les dispositions législatives et les mesures muni-
cipales — du fait des délais, des longs proces-
sus d’autorisation, des normes incompatibles en 
matière de zonage municipal et de la possibilité 
qu’un ensemble de règles disparates s’appliquent 
à un même territoire assez restreint. Ainsi, même 
en appliquant la version de la doctrine établie dans 
Irwin Toy, l’exclusivité des compétences devrait 
opérer en faveur de la réglementation par l’APV 
de l’utilisation des sols sur les terrains portuai-
res pour les activités nécessaires aux opérations  
portuaires.


3.3 L’application du règlement municipal


 Vu la conclusion que le règlement en ques-
tion est constitutionnellement inapplicable en 
l’espèce en raison de l’exclusivité des compéten-
ces, il n’est ni nécessaire ni possible d’examiner 
s’il y a lieu de déclarer le règlement sans effet au 
plan constitutionnel en raison de la doctrine de 
la prépondérance fédérale dans la mesure où il 
entre en conflit avec l’art. 48 de la Loi maritime 
du Canada et avec le Port Land Use Management 
Plan adopté par l’APV en application de cette dis-
position législative. Comme je l’ai précisé, la doc-
trine de la prépondérance fédérale n’est exami-
née que lorsque deux lois valides et applicables 
se chevauchent et semblent en conflit. Ce n’est pas 
le cas en l’espèce, le règlement municipal étant  
inapplicable.


141  It should also be noted that even if this were an 
“impairment” situation where the provincial law 
in question applied only “indirectly” to the federal 
matter (see Irwin Toy), immunity would still attach. 
If the by-law were only indirectly applicable to the 
VPA’s regulation of land use planning and develop-
ment within the port, it would still be impossible 
to exercise the s. 91(10) federal power over naviga-
tion and shipping (and more specifically over the 
regulation of land use planning and development 
on port lands by a federally regulated port author-
ity) in any rational way. The federal power would 
consistently be subject to interference, and thus 
impairment, by municipal legislation and action 
in the form of delays, lengthy approval processes, 
inconsistent municipal zoning norms and the pos-
sibility of a “patchwork” of separate rules over the 
same relatively small land mass. Thus, even under 
the Irwin Toy version of the doctrine, interjurisdic-
tional immunity should attach to the VPA’s regula-
tion of land use in the port for port lands in support 
of port operations.


3.3 The Operation of the Municipal By-law


142  Having concluded that the by-law in question is 
constitutionally inapplicable in this case, by reason 
of interjurisdictional immunity, it is neither neces-
sary nor possible to consider whether the by-law 
is also constitutionally inoperable by reason of the 
doctrine of federal paramountcy to the extent of any 
conflict with s. 48 of the Canada Marine Act and 
with the Port Land Use Management Plan adopted 
by the VPA pursuant to that legislative provision. 
As previously stated, consideration of the doctrine 
of federal paramountcy is only triggered when 
there are two valid and applicable laws which over-
lap and appear to conflict. That is not the case here, 
given that the municipal by-law is inapplicable.
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4. Conclusion


143 Je suis donc d’avis de rejeter le pourvoi du pro-
cureur général de la Colombie-Britannique et de 
répondre comme suit aux questions constitution-
nelles :


1. Le règlement de zonage et d’aménagement no 3575 
de la ville de Vancouver est-il constitutionnelle-
ment inapplicable à la propriété, dont la description 
cadastrale est parcelle P, bloc 17, plan LMP 47343, 
lot de district 184, et au port public de Burrard Inlet 
(la « Propriété »), détenue par l’Administration por-
tuaire de Vancouver, du fait que la Propriété est une 
« propriété publique » au sens du par. 91(1A) de la 
Loi constitutionnelle de 1867?


Réponse : Non.


2. Le règlement de zonage et d’aménagement no 3575 
de la ville de Vancouver est-il constitutionnellement 
inapplicable au projet d’aménagement sur la Pro-
priété du fait que le Parlement a l’autorité législative 
sur « la navigation et les bâtiments ou navires » aux 
termes du par. 91(10) de la Loi constitutionnelle de 
1867?


Réponse : Oui.


Le règlement municipal ne peut s’appliquer à la 
réglementation par l’APV de l’utilisation des sols sur 
les terrains portuaires pour les activités nécessaires 
aux opérations portuaires, ce qui, en l’espèce, com-
prend l’approbation du projet Lafarge. Je suis donc 
d’avis de maintenir la décision de la Cour d’appel 
infirmant la décision du juge en chambre et rejetant 
la requête présentée par l’association des contribua-
bles à l’encontre du projet d’aménagement.


ANNEXE


Loi maritime du Canada, L.C. 1998, ch. 10


 2. (1) . . .


« bien réel fédéral » S’entend au sens de l’article 2 de la 
Loi sur les immeubles fédéraux et les biens réels 
fédéraux.


 5. . . .


« port » L’ensemble des eaux navigables qui relèvent de 
la compétence d’une administration portuaire ainsi 


4. Conclusion


 Accordingly, I would dismiss the Attorney 
General of British Columbia’s appeal and would 
answer the constitutional questions as follows:


1. Is the City of Vancouver Zoning and Development 
Bylaw No. 3575 constitutionally inapplicable to 
property, with a legal description of Parcel P, Block 
17, Plan LMP 47343, District Lot 184 and the Public 
Harbour of Burrard Inlet (the “Property”), held by 
the Vancouver Port Authority, on the basis that the 
Property is “public property” within the meaning of 
s. 91(1A) of the Constitution Act, 1867?


Answer: No.


2. Is the City of Vancouver Zoning and Development 
Bylaw No. 3575 constitutionally inapplicable to the 
proposed development on the Property in view of 
Parliament’s legislative authority over “navigation 
and shipping” under s. 91(10) of the Constitution 
Act, 1867?


Answer: Yes.


The by-law cannot apply to the VPA’s regulation of 
land use planning for port lands in support of port 
operations, including in this case the approval of the 
Lafarge proposal. In the result, then, I would uphold 
the ultimate decision of the Court of Appeal which 
overturned the chambers judge’s decision and dis-
missed the neighbourhood association’s petition 
against the development project.


APPENDIX


Canada Marine Act, S.C. 1998, c. 10


 2. (1) . . .


“federal real property” has the same meaning as in sec-
tion 2 of the Federal Real Property and Federal 
Immovables Act;


 5. . . .


“port” means the navigable waters under the jurisdic-
tion of a port authority and the real property and 
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que les immeubles et les biens réels dont la gestion 
lui est confiée, qu’elle détient ou qu’elle occupe en 
conformité avec les lettres patentes.


 7. (1) Sous réserve du paragraphe (3), les administra-
tions portuaires ne sont mandataires de Sa Majesté du 
chef du Canada que dans le cadre des activités portuai-
res visées à l’alinéa 28(2)a).


 28. . . .


 (2) L’autorisation donnée à une administration por-
tuaire d’exploiter un port est restreinte aux activités sui-
vantes :


a) les activités portuaires liées à la navigation, 
au transport des passagers et des marchandises, et 
à la manutention et l’entreposage des marchandises, 
dans la mesure prévue par les lettres patentes;


b) les autres activités qui sont désignées dans les 
lettres patentes comme étant nécessaires aux opéra-
tions portuaires.


 (3) L’administration portuaire peut exercer directe-
ment ou par l’intermédiaire d’une de ses filiales à cent 
pour cent les activités visées à l’alinéa (2)b); ni l’ad-
ministration portuaire ni la filiale ne sont mandataires 
de Sa Majesté du chef du Canada dans le cadre de ces 
activités.


. . .


 (5) L’administration portuaire ou la filiale à cent 
pour cent d’une administration portuaire qui conclut 
un contrat autrement qu’à titre de mandataire de Sa 
Majesté du chef du Canada, y compris un contrat visant 
à emprunter des fonds, doit le faire sous son propre 
nom et indiquer expressément dans le contrat qu’elle le 
conclut pour son propre compte et non à titre de manda-
taire de Sa Majesté.


 46. (1) Sous réserve du paragraphe 45(3), une admi-
nistration portuaire ne peut aliéner les immeubles fédé-
raux et les biens réels fédéraux dont la gestion lui est 
confiée;


. . .


 (2) Une administration portuaire peut aliéner les 
immeubles et les biens réels qu’elle occupe ou détient, 
exception faite des immeubles fédéraux et des biens 
réels fédéraux, si des lettres patentes supplémentaires 
sont délivrées; elle peut toutefois — sans que des lettres 


immovables that the port authority manages, holds 
or occupies as set out in the letters patent.


 7. (1) Subject to subsection (3), a port authority is 
an agent of Her Majesty in right of Canada only for the 
purposes of engaging in the port activities referred to in 
paragraph 28(2)(a).


 28. . . .


 (2) The power of a port authority to operate a port 
is limited to the power to engage in


(a) port activities related to shipping, navigation, 
transportation of passengers and goods, handling of 
goods and storage of goods, to the extent that those 
activities are specified in the letters patent; and


(b) other activities that are deemed in the letters 
patent to be necessary to support port operations.


 (3) The activities that a port authority may engage 
in under paragraph 2(b) may be carried on by the port 
authority directly or through a wholly-owned subsidiary 
of the port authority. The port authority and the subsidi-
ary are not agents of Her Majesty in right of Canada for 
the purpose of engaging in those activities.


. . .


 (5) A port authority or wholly-owned subsidiary of 
a port authority that enters into a contract other than as 
agent of Her Majesty in right of Canada shall do so in 
its own name. It shall expressly state in the contract that 
it is entering into the contract on its own behalf and not 
as agent of Her Majesty in right of Canada. For greater 
certainty, the contracts to which this subsection applies 
include a contract for the borrowing of money.


 46. (1) Subject to subsection 45(3), a port authority 
may not dispose of any federal real property or federal 
immovable that it manages


. . .


 (2) A port authority may dispose of any real prop-
erty or immovable that it occupies or holds, other than 
federal real property or federal immovables, subject to 
the issuance of supplementary letters patent, and, with-
out the issuance of supplementary letters patent, it may 
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patentes supplémentaires ne soient délivrées — consen-
tir à leur égard des emprises routières ou des servitudes 
ou permis pour des droits de passage ou d’accès ou des 
services publics.


Lettres patentes délivrées à l’Administration por-
tuaire de Vancouver (1999)


7.1 Activités de l’administration liées à certaines opé-
rations portuaires. Pour exploiter le port, l’administra-
tion peut se livrer aux activités portuaires mentionnées 
à l’alinéa 28(2)a) de la Loi dans la mesure précisée ci-
dessous :


. . .


7.3 Activités nécessaires aux opérations portuaires. 
Pour exploiter le port, l’administration peut se livrer 
aux activités suivantes jugées nécessaires aux opéra-
tions portuaires conformément à l’alinéa 28(2)b) de la 
Loi :


. . .


b) acquisition ou aliénation d’immeubles autres 
que des immeubles fédéraux sous réserve de la 
délivrance de lettres patentes supplémentaires;


. . .


d) occupation ou détention d’immeubles autres 
que des immeubles fédéraux;


. . .


g) développement, location ou octroi ou obtention 
de permis visant des immeubles autres que des 
immeubles fédéraux en vue des activités décri-
tes au présent article 7;


h) exécution d’activités décrites au paragraphe 7.3 
sur des immeubles fédéraux décrits à l’annexe 
B ou dans des lettres patentes supplémentaires 
comme étant des immeubles fédéraux ou sur 
des immeubles décrits à l’annexe C ou dans des 
lettres patentes supplémentaires comme étant 
des immeubles autres que des immeubles fédé-
raux;


 Pourvoi rejeté avec dépens.


 Procureur de l’appelant : Procureur général de 
la Colombie-Britannique, Victoria.


grant road allowances or easements, rights of way or 
licences for utilities, services or access.


Letters Patent issued to the Vancouver Port 
Authority (1999)


7.1 Activities of the Authority Related to Certain 
Port Operations. To operate the port, the Authority 
may undertake the port activities referred to in para-
graph 28(2)(a) of the Act to the extent specified below:


. . .


7.3 Activities of the Authority Necessary to Support 
Port Operations. To operate the port, the Authority 
may undertake the following activities which are 
deemed necessary to support port operations pursuant 
to paragraph 28(2)(b) of the Act:


. . .


(b) acquisition or disposition of real property other 
than federal real property subject to the issu-
ance of supplementary letters patent;


. . .


(d) occupying or holding real property other than 
federal real property;


. . .


(g) developing, leasing or licensing real property 
other than federal real property, for, or in con-
nection with the activities described in this 
Article 7;


(h) carrying on activities described in section 7.3 
on federal real property described in Schedule 
B or described as federal real property in any 
supplementary letters patent or on real property 
other than federal real property described in 
Schedule C or described as real property other 
than federal real property in any supplementary 
letters patent;


 Appeal dismissed with costs.


 Solicitor for the appellant: Attorney General of 
British Columbia, Victoria.
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 Procureurs de l’intimée Lafarge Canada Inc. : 
Blake, Cassels & Graydon, Vancouver.


 Procureurs de l’intimée l’Administration 
portuaire de Vancouver : Fasken Martineau 
DuMoulin, Vancouver.


 Procureur de l’intimée la Ville de Vancouver : 
Ville de Vancouver, Vancouver.


 Procureur de l’intervenant le procureur géné-
ral du Canada : Procureur général du Canada, 
Toronto.


 Procureur de l’intervenant le procureur géné-
ral de l’Ontario : Procureur général de l’Ontario, 
Toronto.


 Procureur de l’intervenant le procureur géné-
ral du Québec : Procureur général du Québec, 
Québec..


 Procureur de l’intervenant le procureur géné-
ral du Nouveau-Brunswick : Procureur général du 
Nouveau-Brunswick, Fredericton.


 Procureur de l’intervenant le procureur géné-
ral de l’Alberta : Procureur général de l’Alberta, 
Edmonton.


 Solicitors for the respondent Lafarge Canada 
Inc.: Blake, Cassels & Graydon, Vancouver.


 Solicitors for the respondent the Vancouver 
Port Authority: Fasken Martineau DuMoulin, 
Vancouver.


 Solicitor for the respondent the City of 
Vancouver: City of Vancouver, Vancouver.


 Solicitor for the intervener the Attorney General 
of Canada: Attorney General of Canada, Toronto.


 Solicitor for the intervener the Attorney General 
of Ontario: Attorney General of Ontario, Toronto.


 Solicitor for the intervener the Attorney General 
of Quebec: Attorney General of Quebec, Québec.


 Solicitor for the intervener the Attorney General 
of New Brunswick: Attorney General of New 
Brunswick, Fredericton.


 Solicitor for the intervener the Attorney 
General of Alberta: Attorney General of Alberta, 
Edmonton.
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Civil litigation -- Civil procedure -- Settlements -- Approval -- Motion by Grace Canada for
approval of the minutes of settlement allowed -- The claims against Grace arose from its
manufacture of Zonolite Attic Insulation (ZAI) containing asbestos -- Under the minutes, Grace
agreed to fund a multimedia notice program, establish a trust for Canadian property damage
claims and channel any Canadian personal injury claims to a US asbestos trust -- The minutes were
fair and reasonable and did not prejudice the interests of the Crown -- They also provided a
mechanism for the resolution of Canadian ZAI claims without the delay and uncertainty of ongoing
litigation.
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from its manufacture of Zonolite Attic Insulation (ZAI) containing asbestos -- Under the minutes,
Grace agreed to fund a multimedia notice program, establish a trust for Canadian property damage
claims and channel any Canadian personal injury claims to a US asbestos trust -- The minutes were
fair and reasonable and did not prejudice the interests of the Crown -- They also provided a
mechanism for the resolution of Canadian ZAI claims without the delay and uncertainty of ongoing
litigation.


Statutes, Regulations and Rules Cited:


Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 18.6, s. 18.6(3), s. 18.6(4)


United States Bankruptcy Code,


Counsel:


Derrick C. Tay, Orestes Pasparakis and Jennifer Stam for Grace Canada Inc.


Keith J. Ferbers for Raven Thundersky.


Alexander Rose for Sealed Air (Canada).


Michel Bélanger, David Thompson, and Matthew G. Moloci, Representative Counsel for CDN
ZAI Claimants.


Jacqueline Dais-Visca and Carmela Maiorino for The Attorney General of Canada.


ENDORSEMENT


1 G.B. MORAWETZ J.:-- Grace Canada Inc. ("Grace Canada" and with the U.S. debtors,
"Grace") bring this motion to seek approval of the Minutes of Settlement ("the Minutes") in respect
of claims against Grace relating to the manufacture and sale of Zonolite Attic Insulation ("ZAI") in
Canada (the "CDN ZAI Claims").


2 Under the Minutes, Grace agrees to:


(a) fund a broad multimedia notice programme across Canada;
(b) establish a trust with $6.5 million for the payment of Canada ZAI property


damage claims; and
(c) channel any Canadian ZAI personal injury claims to a U.S. asbestos trust


which will have in excess of US$1.5 billion in funding.
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3 In consideration, Grace would be discharged of any liability in connection with CDN ZAI
Claims.


4 Although there was no direct opposition to the terms of the Minutes as being fair and
reasonable, certain parties proposed amendments to the form of order sought by Grace.


5 Grace submits that the Minutes ought to be approved in the form submitted. Counsel submitted
that Grace's significant settlement contribution is manifestly fair and reasonable, given Grace's
defences to CDN ZAI Claims and, in particular, the judicial determination by the U.S. Bankruptcy
Court (the "U.S. Court") that ZAI does not pose an unreasonable risk of harm.


6 Further, counsel to Grace submits that the Minutes are an important step towards the successful
reorganization of Grace and with this settlement, these insolvency proceedings, which were filed in
April 2001, are nearing completion.


7 W. R. Grace & Co. and its 61 subsidiaries (the "U.S. Debtors") have filed a joint Chapter 11
plan of reorganization (the "Plan") with the U.S. Court and expect to commence a confirmation
hearing for the Plan in early 2009. The Plan incorporates the terms of the settlement before this
Court and if confirmed, sees Grace emerging from Chapter 11 protection in 2009.


8 The chain of events that resulted in the Minutes began in 1963 with Grace's purchase of the
assets of the Zonolite Company ("Zonolite"). Zonolite mined and processed vermiculite from a
mine near Libby, Montana (the "Libby Mine"). Vermiculite is an insulator which apparently has no
known toxic properties. However, the vermiculite ore from the Libby Mine contained impurities,
including asbestiform minerals.


9 One of the products made from the U.S. Debtors' vermiculite was ZAI. ZAI was installed in
attics of homes. Some ZAI contained trace amounts of asbestos.


10 In addition, 40 years ago the U.S. Debtors manufactured a product known as monokote-3
("MK-3") which had chrysotile asbestos added during the manufacturing process.


11 Grace stopped manufacturing MK-3 in Canada by 1975 and ceased production of ZAI in 1984
and closed the Libby Mine in 1990.


12 By the 1970s, the U.S. Debtors began to be named in asbestos-related lawsuits. These
included both asbestos-related personal injury claims ("PI Claims") and property damage claims
relating to ZAI.


13 Due to a rise in the number of PI Claims in 2000 and 2001, the U.S. Debtors filed for
protection under Chapter 11 of the United States Bankruptcy Code on April 2, 2001.


14 Grace Canada was incorporated in 1997. According to the affidavit of Mr. Finke, it had no
direct involvement in any historic use of asbestos.
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15 Rather, Grace's historic business operations in Canada were undertaken by a company now
known as Sealed Air (Canada) Co./CIE ("Sealed Air Canada"). Sealed Air Canada is the successor
to the Canadian companies with past involvement in the sale and distribution of ZAI and asbestos
containing products such as MK-3.


16 Sealed Air Canada was spun-off from Grace in 1998 and as part of the transaction, Grace
Canada and the U.S. Debtors provided certain indemnities to Sealed Air Canada and its parent,
Sealed Air Corporation, relating to historic asbestos liabilities.


17 On April 4, 2001, two days after the Chapter 11 proceedings had been commenced, Grace
Canada commenced these proceedings. The Canadian CCAA proceedings were commenced
seeking ancillary relief to facilitate and coordinate the U.S. proceedings in Canada. An initial order
was granted by this Court pursuant to s.18.6(4) of the CCAA (the "Initial Order").


18 By 2005, despite the Initial Order, 10 proposed class actions (the "Proposed Class Actions")
were commenced across Canada in relation to the manufacture, distribution and sale of ZAI. Grace
Canada, some of the U.S. Debtors and Sealed Air Canada were named as defendants, as was the
Attorney General of Canada (the "Crown").


19 The allegations in the Proposed Class Actions include both ZAI PI Claims as well as damages
for the cost of removing ZAI from homes across Canada ("CDN ZAI PD Claims").


20 On November 14, 2005, an order was issued (the "November 14th Order") enjoining the
Proposed Class Actions against the U.S. Debtors, Sealed Air Canada and the Crown.


21 As a result, the Proposed Class Actions were brought within the overall restructuring process.


22 By order of February 8, 2006 (the "Representation Order"), Lauzon Bélanger S.E.N.C.
("Lauzon") and Scarfone Hawkins LLP ("Scarfone") (jointly, "Representative Counsel") were
appointed to act as the single representative on behalf of all of the holders of Canadian ZAI Claims
("CDN ZAI Claimants") to advocate their interests in the restructuring process.


23 No one has taken issue with the authority of the Representative Counsel to represent all CDN
ZAI Claimants in the U.S. Court, this Court or at any of the mediations. The Representation Order
provided that Representative Counsel would, among other things, have authority to negotiate a
settlement with Grace.


24 After a long history of negotiations, on June 2, 2008, Grace, Representative Counsel and the
Crown announced to the U.S. Court that they had reached an agreement in principle that remained
subject to the Crown's acceptance. The Crown was not able to obtain firm instructions on whether
to participate in the settlement.


25 On September 2, 2008, Grace and Representative Counsel signed the Minutes resolving all


Page 4







CDN ZAI Claims against Grace and Sealed Air Canada.


26 On April 7, 2008, the U.S. Debtors reached an agreement effectively settling all present and
future PI Claims (the "PI Settlement") and under this agreement, the U.S. Debtors agreed to pay into
trust various assets, including US$250 million, warrants to acquire common stock, proceeds of
insurance, certain litigation and deferred payments and it estimates that the total value of the
settlement is in excess of US$1.5 billion. Sealed Air Canada is making a contribution to the
settlement in excess of $500 million, plus 18 million shares of stock.


27 On September 21, 2008, the U.S. Debtors filed their draft Plan with the U.S. Court and
confirmation hearings are scheduled for early in 2009.


28 The Minutes contemplate a settlement of all CDN ZAI Claims, both personal injury ("CDN
ZAI PI Claims") and property damage, on the following terms:


(a) Grace agrees to provide in its Plan for the creation of a separate class of
CDN ZAI PD Claims and to establish the CDN ZAI PD Claims Fund,
which shall make payments in respect of CDN ZAI Claims;


(b) on the effective date of Grace's Plan, Grace will contribute $6,500,000
through a U.S. PD Trust to the CDN ZAI PD Claims Fund;


(c) Grace's Plan provides that any holder of a CDN ZAI PI Claim ("CDN ZAI
PI Claimant") shall be entitled to file his or her claim with the Asbestos
Personal Injury Trust to be created for all PI Claims and funded in
accordance with the US$1.5 billion PI Settlement;


(d) Representative Counsel shall vote, on behalf of CDN ZAI Claimants, in
favour of the Plan incorporating the settlement; and


(e) Representative Counsel shall be entitled to bring a fee application within
the U.S. proceedings and any such payments received would reduce the
amount otherwise payable to Representative Counsel under the Settlement.


In addition, Grace has agreed to fund a broad based media notice programme across Canada and an
extended claims bar procedure for CDN ZAI PD Claims and Grace has also agreed to give direct
notice to any known claimant.


29 Under the Minutes, the bar date for CDN ZAI PD Claims is not less than 180 days from
substantial completion of the CDN ZAI Claims Notice Program. The period for filing ZAI PD
Claims in the U.S. is considerably shorter and Grace has scheduled a motion with the U.S. Court on
October 20, 2008 to approve the CDN ZAI PD Claims bar date. Grace has indicated that if granted,
recognition of the U.S. order will be sought from this Court. There will be no bar date for CDN ZAI
PI Claims.


30 Grace has indicated that it has contemplated that monies will be distributed out of the CDN
ZAI PD Claims Fund based on a claimant's ability to prove that his or her property contained ZAI


Page 5







and that monies were expended to contain or remove ZAI from the property. Based on proof of ZAI
in the home and the remediation measures taken by a claimant, that claimant may recover $300 or
$600 per property.


31 The issues for consideration were stated by counsel to Grace as follows:


(a) Does Representative Counsel have the authority to enter into the Minutes
on behalf of all CDN ZAI Claimants?


(b) Does the CCAA Court have the jurisdiction to approve the Minutes,
including the relief in favour of Sealed Air Canada and the Crown?


(c) Are the Minutes fair and reasonable? In particular, is their prejudice to the
key constituencies?


32 The Representation Order is clear. It gives Representative Counsel broad powers, including
the ability to negotiate on behalf of CDN ZAI Claimants. No party has objected to or taken issue
with the Representation Order or with the authority of Representative Counsel to represent all CDN
ZAI Claims.


33 I am satisfied that Lauzon and Scarfone have the authority, as Representative Counsel, to enter
the Minutes of Settlement on behalf of all CDN ZAI Claimants.


34 I am also satisfied that the CCAA Court may approve material agreements, including
settlement agreements, before the filing of any plan of compromise or arrangement. See Canadian
Red Cross Society (Re) (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div.) and Calpine Canada Energy
Limited (Re) (2007), 35 C.B.R. (5th) 1 (Alta. Q.B.), leave to appeal denied (2007), 35 C.B.R. (5th)
27 (Alta. C.A.).


35 It is noted that, in this case, the Plan will be voted on by creditors in the U.S. proceedings.


36 With respect to relief in favour of Sealed Air, Grace has agreed to indemnify Sealed Air
Canada for certain liabilities in connection with ZAI. As part of the settlement, Grace seeks to
ensure that the release of the CDN ZAI Claims includes a release for the benefit of Sealed Air
Canada.


37 Counsel submits that such release is not only necessary and essential, but also fair given
Sealed Air Canada's contribution to the PI Settlement under the Plan in excess of $500 million. I am
satisfied that, in these circumstances, the release for the benefit of Sealed Air Canada is fair and
reasonable.


38 The Minutes also provide a limited release in favour of the Crown. Pursuant to the Minutes,
the Crown's claims for contribution and indemnity against Grace (being CDN ZAI Claims) are
released. Counsel submits that the corollary is that the Crown is relieved of any joint liability it
shares with Grace for CDN ZAI Claims.
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39 Counsel to Grace again submits that such a release of the Crown is necessary. Otherwise,
Grace could become indirectly liable through contribution and indemnity claims.


40 Counsel for Grace submits that, in certain circumstances, this Court has ordered third party
releases where they are necessary and connected to a resolution of the debtor's claims, will benefit
creditors generally, and are not overly broad or offensive to public policy. (See: Re: Muscletech
Research and Development Inc. (2007), 30 C.B.R. (5th) 59 (Ont. Sup. Ct.) and ATB Financial v.
Metcalfe & Mansfield Alternative Investments II Corp. (2008), 43 C.B.R. (5th) 269 (Ont. Sup. Ct.),
aff'd., [2008] O.J. No. 597, 2008 ONCA 587 ("Metcalfe"), leave to appeal to S.C.C. denied, [2008]
S.C.C.A. No. 337.)


41 Subsections 18.6(3) and (4) of the CCAA, allow the Ontario Court to make orders with
respect to foreign insolvency proceedings, on such terms and conditions as the Court considers
appropriate.


42 In assessing whether to grant its approval, the Court has to consider whether the Minutes are
fair and reasonable in all of the circumstances.


43 It is the submission of Grace that the Minutes are fair and reasonable, and that resolutions of
the CDN ZAI Claims in particular do not prejudice the Crown, CDN ZAI PD Claimants or, CDN
ZAI PI Claimants.


44 Grace also submits that, given the strong defences which it believes are available, the Minutes
provide a substantial compromise by Grace, considering the circumstances in which it believes it
has no liability for CDN ZAI Claims.


45 Early in the insolvency proceedings, the U.S. Court held a hearing to determine, as a threshold
scientific issue, whether the presence of ZAI in a home created an unreasonable risk of harm. The
opinion of the U.S. Court was filed as part of the record. Grace states that the U.S. Court came to
the conclusion that ZAI did not pose an unreasonable risk of harm. The background and conclusions
of the U.S. Court have been summarized at paragraphs 72 to 85 of the Grace factum.


46 I have been persuaded by and accept these submissions.


47 In addition, even if ZAI had been found to pose an unreasonable risk of harm, Grace submits
that it still has a complete defence to any claims under Canadian law for the reasons set out at
paragraphs 86 to 97 of the factum.


48 Further, the passage of time is such that Grace submits that many cases would be dismissed
outright based on the expiry of the limitation period.


49 With respect to the issue of prejudice to the Crown, on the one hand, the Crown has asserted
claims against Grace. The Crown has estimated that over 2,000 homes located on military bases
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have been remediated to contain vermiculite attic insulation or ZAI from homes built by the
Canadian military. Under the Settlement, the Crown, as a CDN ZAI Claimant, would receive $300
per unit for the sealing of ZAI. Based on the Crown's records, the Crown would potentially have a
claim against the Fund for up to $660,000 and if it chose to pursue this claim, the Crown would
recover approximately 50% of its remediation expenditures.


50 On the other hand, the Crown is also a defendant in the Proposed Class Actions. Through the
Minutes, the Crown will release its CDN ZAI Claims against Grace, but at the same time, counsel
to Grace submits that the Crown is effectively released from any joint liability it may share with
Grace. Grace submits that the Crown will be relieved from all CDN ZAI Claims except those for
which it is severally responsible.


51 It is with respect to the release language that the Crown takes exception.


52 The Crown acknowledges that Representative Counsel has the authority to negotiate on behalf
of ZAI Claimants. However, the Crown disputes the authority of Representative Counsel to purport
to negotiate away the Crown's Chapter 11 "claim over" for contribution and indemnity.


53 The Crown supports the approval of the Settlement insofar as it purports to resolve all of
Grace's liability with respect to CDN ZAI PD and PI Claims, provided that the approval order
expressly recognizes that the Crown's protective "claim over" for contribution and indemnity
against Grace is unimpaired by the Settlement and provided that the Approval Order expressly
allows the Crown to third party Grace in ZAI related actions where the Crown is sued on a several
basis.


54 Counsel to the Crown submits that to interpret the authority of Representative Counsel to have
the power to release the Crown's "claim over" against Grace while they simultaneously reserve the
right to pursue the claims against the Crown would conflict with the clear direction in the
Representation Order. They submit that CCAA Representative Counsel does not represent the
Crown's interest with respect to the contribution and indemnity claim, and would be in conflict of
interest with respect to the members of the group it represents if it attempted to do so. They further
submit that it has always been the position of the Crown that all ZAI related damages give rise to a
contribution and indemnity claims against Grace and that no independent claim lies against the
Crown; hence, the Crown has and will continue to assert a contribution and indemnity claim against
Grace for the totality of the damages.


55 At the hearing, the argument of the Crown was presented without the benefit of a factum. I
requested and received a factum from the Crown which was then responded to by counsel to Grace
and by Representative Counsel.


56 In my view, the response of Grace is a complete answer to the Crown's submissions. Counsel
to Grace notes that the Crown purports to support the Order sought on the proviso that its
contribution and indemnity claims against Grace are unimpaired. However, the Minutes do impair
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the Crown's contribution claims, and with the Order, the Crown will have no claims for contribution
and indemnity against Grace.


57 It is Grace's position that Representative Counsel has the authority to resolve and release all
CDN ZAI Claims, including Crown claims for contribution and indemnity. Further, in any event,
there is no prejudice to the Crown as pursuant to the Minutes, CDN ZAI Claimants have agreed that
they cannot pursue the Crown for claims for which Grace is ultimately responsible. Consequently,
the Crown has no contribution claims to assert against Grace. Simply put, as submitted by counsel
to Grace, there is nothing left.


58 The Representation Order applies to all claims "arising out of or in any way connected to
damages or loss suffered, directly or indirectly, from the manufacture, sale or distribution of
Zonolite attic insulation products in Canada".


59 It seems to me that the wording of the Representation Order is clear. Representative Counsel
have the authority to resolve and release all CDN ZAI Claims, including Crown claims for
contribution and indemnity.


60 With respect to the Release itself, the Minutes release any claims or causes of action for which
the Crown has a right of contribution and indemnity. As submitted by counsel to Grace,
Representative Counsel may not pursue the Crown in respect of claims for which Grace is
ultimately liable.


61 Paragraph 13(b)(iii) of the Minutes provides for a release of:


"... any claims or causes of action asserted against the Grace Parties as a result of
the Canadian ZAI Claims advanced by CCAA Representative Counsel against
the Crown as a result of which the Crown is or may become entitled to
contribution or indemnity from the Grace Parties."


62 I accept the submission of counsel to Grace that the purpose of this provision is to protect
Grace from indirect claims through the Crown. Since any claim for which Grace is ultimately liable
cannot be pursued, the Crown has no need nor any ability to "claim over" against Grace.


63 The Crown also relied on an order of November 7, 2005 of Chaput J. of the Québec Superior
Court in the Brosseau case, [2005] Q.J. No. 16165, which was one of the Proposed Class Actions.
The Crown relied on the order of Chaput J. to argue that all claims against the Crown flow through
Grace and that Grace is therefore ultimately responsible for any Crown liability.


64 I agree with the position being taken by Grace to the effect that this argument is misplaced. It
was made quite clear at this hearing that the scope of any remaining Crown liability will need to be
addressed at a future hearing.
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65 Submissions were also made by counsel on behalf of Ms. Thundersky.


66 Counsel pointed out certain concerns and suggested that it was appropriate to alter the
proposed form of order.


67 The first concern raised related to the issue of preservation of claims against the Crown and
counsel submitted that paragraph 13(b)(iv) creates some ambiguity in this area. In my view,
paragraph 13(b)(iv) of the Minutes is clear. The concluding words read as follows:


"For greater certainty, nothing contained in these Minutes shall serve to
discharge, extinguish or release Canadian ZAI Claims asserted against the Crown
and which claims seek to establish and apportion independent and/or several
liability against the Crown."


68 I do not share counsel's concern. The issue does not require clarification. In my view, this
paragraph is not ambiguous.


69 Counsel to Ms. Thundersky also raises concern that the draft order provides that all of the
legal actions in Canada be "permanently stayed" until all of the actions have formally removed the
Grace Parties as defendants which would not occur until the Effective Date of any approved Plan of
Reorganization. In my view, this is not a significant concern. This Court retains jurisdiction over the
matters before it in these proceedings and to the extent that further direction is required, the
appropriate motion can be brought before me.


70 The third concern raised by counsel to Ms. Thundersky was with respect to the Asbestos PI
Fund to be established in the U.S. process. Concerns were raised with respect to the uncertainty
surrounding when and in what manner the eligibility criteria for the fund would be established.
Counsel to Grace advised that Mr. Ferbers would have the opportunity to provide comment during
the Plan process on this issue. I expect that this should be sufficient to alleviate any concerns but, if
not, further direction can be sought from this Court.


71 Finally, concern was also raised with respect to the absence of a personal injury notice
program. Counsel to Grace advised that this issue would be communicated to those involved in the
U.S. Plan. In the circumstances, this would appear to be a pragmatic response to the concern raised
by counsel to Ms. Thundersky.


72 Counsel to Ms. Thundersky acknowledged that it was difficult to propose a resolution which
stayed within the four corners of the Minutes, but that Ms. Thundersky did wish to bring the
foregoing concerns to the attention of the parties and the Court in the hopes that they could be taken
into account.


73 Counsel to Grace and Representative Counsel are aware of these issues and will take them
into account.
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74 I indicated at the hearing that I was inclined to either approve the Minutes or to reject them.
The Minutes are the product of extensive negotiation between the Representative Counsel and the
Grace Parties. I am of the view that it is not appropriate for me to examine and evaluate the Minutes
on a line-by-line basis, nor to amend or alter the agreement as reached between Representative
Counsel and the Grace Parties.


75 In my view, to accept the submissions of the Crown and Ms. Thundersky would leave the
Court in the position of having to reject the Minutes and refuse to approve the Settlement. Having
considered all of the circumstances, I do not consider this to be an appropriate outcome.


76 I have been satisfied that the Minutes are fair and reasonable. The Minutes have been agreed
to by Representative Counsel. In my view, the Minutes do not prejudice the interests of the Crown.
I am also of the view that there is no prejudice to the ZAI PD Claimants who will have access to a
significant fund to assist with their remediation costs. Their alternative is more litigation which, at
the end of the day, would have a very uncertain outcome. I am also of the view that there is no
prejudice to the ZAI PI Claimants who will have the opportunity to make a claim to the asbestos
trust in the U.S. I am satisfied that the ZAI PI Claimants will be receiving treatment that is fair and
equal with other PI Claimants. Further, it is noted that counsel to Grace advised that the Thundersky
family are the only known ZAI PI Claimants. Their alternative is the continuation of a claim that on
its face, would appear to have been statute barred in 1994.


77 I also accept the conclusions as put forth by counsel to Grace. This Settlement provides CDN
ZAI PD Claimants with clear recourse to the CDN ZAI PD Claims Fund and CDN ZAI PI
Claimants with recourse to the Asbestos Personal Injury Trust in situations where it is Grace's view
that the Canadian claims have little or no value.


78 I am also satisfied that third party releases are, in the circumstances of this case, directly
connected to the resolution of the debtor's claims and are necessary. The third party releases are not,
in my view, overly broad nor offensive to public policy.


79 Counsel to Grace also submitted that Representative Counsel have been continuously active
and diligent in both the U.S. and Canadian proceedings and Grace is of the view that it is
appropriate that a portion of the funds paid under the settlement go towards compensation of
Representative Counsel's fees. I accept this submission and specifically note that the Minutes
provide for specified payments to Representative Counsel, a Claims Administrator and a qualified
expert to assist in the claims process, in a total amount of approximately CDN$3,250,000.


80 In conclusion, the Minutes, in my view, represent an important component of the Plan. They
provide a mechanism for the resolution of CDN ZAI Claims without the uncertainty and delay
associated with ongoing litigation.


81 The Minutes are approved and an order shall issue in the form requested, as amended.
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DATE : 7 septembre 2010 
______________________________________________________________________
 
SOUS LA PRÉSIDENCE DE : L’HONORABLE CATHERINE LA ROSA, j.c.s. 
______________________________________________________________________
 
GAÉTAN ROY, 


Requérant; 
c. 


CADBURY ADAMS CANADA INC. 
et  
HERSHEY CANADA INC. 
et  
MARS CANADA INC. 
et 
NESTLÉ CANADA INC. 
et 
ITWAL LIMITED, 


Intimées.  
______________________________________________________________________


 
JJUUGGEEMMEENNTT RREECCTTIIFFIICCAATTIIFF  


______________________________________________________________________
 
[1] Attendu qu'un jugement a été rendu le 23 août 2010 par la soussignée dans le 
dossier, lequel portait sur une demande d’approbation de l’entente intervenue le 
19 avril 2010 entre le requérant Gaétan Roy et l’intimée Itwal Limited.  
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[2] Attendu qu'une erreur d’écriture s'est glissée aux paragraphes 15, 35, 50, 51, 52, 
54 et 57 du jugement en ce que le Tribunal a substitué le procureur de Nestlé Canada 
inc. en lieu et place du procureur de Hershey Canada inc.  


[3] Vu l'article 475 du Code de procédure civile, il y a lieu de rectifier le jugement. 


POUR CES MOTIFS, LE TRIBUNAL : 


[4] RECTIFIE le jugement afin qu’aux paragraphes 15, 35, 50, 51, 52, 54 et 57, on y 
lise « le procureur de Hershey Canada inc. » plutôt que le procureur de Nestlé Canada 
inc.;  


[5] SANS FRAIS. 
 


 __________________________________
CATHERINE LA ROSA, j.c.s. 


 
Me Simon Hébert 
Siskinds, Desmeules, Avocats (Casier 15) 
Avocats du requérant; 
 
Me Sylvain Lussier 
Osler, Hoskin & Harcourt 
1000, rue de la Gauchetière Ouest, bureau 2100 
Montréal (Québec) H3B 4W5  
Avocats de Cadbury Adams Canada inc. 
 
Me Éric Vallières 
McMillan, BInch, Mendelsohn 
1000, Sherbrooke Ouest, bureau 2700 
Montréal (Québec) H3A 3G4  


Avocats de Hershey Canada inc. 
 
Me Nick Rodrigo 
Davies, Ward, Phillips & Vineberg 
1501, McGill College Avenue, 26ième étage 
Montréal (Québec) H3A 3N9  


Avocats de Mars Canada inc. 
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Me Robert J. Torralbo 
Blake, Cassels & Graydon 
600, boulevard de Maisonneuve Ouest, bureau 2200 
Montréal (Québec) H3A 3J2 


Avocats de Nestlé Canada inc. 
 
Me Céline Legendre 
McCarthy, Tétrault, s.e.n.c.r.l. 
1000, rue de la Gauchetière Ouest, bureau 2500 
Montréal (Québec) H3B 0A2  


Avocats de Itwal Limited 
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[1]       Dans le cadre du recours collectif institué par le requérant et du règlement 
intervenu entre le requérant Gaétan Roy et l’intimée Itwal Limited (Itwal), le Tribunal doit 
se prononcer sur les demandes suivantes :  


• L’amendement de la description du groupe de règlement du Québec; 


• L’approbation de l’entente intervenue le 2 octobre 2009 entre le requérant et 
Itwal et l’amendement survenu entre les mêmes parties le 19 avril 2010; ces 
deux documents formant « l’entente amendée ». 


Le contexte 
[2] Le 28 novembre 2007, le requérant Gaétan Roy introduit une requête pour 
obtenir l’autorisation d’exercer un recours collectif et pour obtenir le statut de 
représentant au bénéfice du groupe ci-après décrit :  


Tous les résidents du Québec qui ont acheté, consommé ou reçu des barres 
de chocolat (ci-après le « chocolat »), et ce, entre le 1er janvier 2000 et le 
27 novembre 2007.  


[3] Deux autres procédures de la nature d’un recours collectif ont également été 
déposées, l’une en Colombie-Britannique et l’autre en Ontario, soit :  


• Jacob Stewart Maine v. Cadbury Adams Canada inc. et al., Cour suprême de 
Colombie-Britannique, registre de Vancouver, dossier numéro SO788O7; et 


• David Osmun and Metro (Windsor) Entreprise inc. v. Cadbury Adams Canada 
inc. et al., Cour supérieure de justice de l’Ontario, greffe de Toronto, dossier 
numéro 08-CV-0347263 PD2; 


[4] Depuis le dépôt des procédures et avant que la requête pour autoriser le recours 
collectif ne soit présentée pour adjudication, deux règlements distincts sont intervenus 
au Canada avec deux des intimées, soit avec Cadbury et Itwal ltée (Itwal).  


[5] De plus, divers autres recours ont également été entrepris ailleurs au Canada.  


[6] Itwal est identifiée comme étant une distributrice de produits du chocolat 
fabriqués par les autres intimées à des détaillants partout au Canada.  


[7] Avant que la requête ne soit présentée au Tribunal pour adjudication, le 
requérant a conclu, tel que mentionné précédemment, une entente avec l’intimée Itwal 
le 2 octobre 2009.  
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[8] Conformément à la loi, l’entente Itwal n’est valable que si elle est approuvée par 
le Tribunal.  


[9] Au préalable, le Tribunal a, par jugement rendu le 4 février 2010, autorisé 
notamment le contenu et le mode de diffusion de l’avis exigé par l’article 1025 C.p.c. 


[10] L’avis a dûment été diffusé comme prévu par le plan de diffusion.  


[11] Le 19 avril 2010, le requérant a conclu à un amendement à l’entente Itwal.  


Analyse 


L’amendement 


[12] À l’audience, le procureur de Nestlé Canada inc. (Nestlé), auquel se joignent les 
procureurs des autres intimées qui n’ont pas réglé, requiert une précision à la 
description du groupe du règlement.  


[13] Il requiert que la description se lise de la façon suivante (la portion modifiée étant 
soulignée):  


« Toutes les personnes physiques résidant au Québec qui, pendant la 
période visée par le groupe de règlement, ont acheté des produits de 
chocolat au Canada ainsi que toute personne morale de droit privé résidant 
au Québec, toute société de personnes ou association, ayant son siège 
social ou son domicile ou qui exerce ses activités au Québec et, à tout 
moment entre le 28 novembre 2007 et le 28 novembre 2008, sous sa 
direction ou son contrôle au plus 50 personnes qui étaient liées envers elle 
par un contrat de travail qui, pendant la période visée par le groupe de 
règlement, ont acheté des produits de chocolat au Canada, exception faite 
des personnes exclues.» 


[14] Cette demande de précision n’est pas contestée. Or, l’article 199 du Code de 
procédure civile indique que les parties peuvent, en tout temps avant jugement, 
amender leurs actes de procédure sans autorisation et aussi souvent que nécessaire 
pourvu que l'amendement ne soit pas inutile, contraire aux intérêts de la justice ou qu'il 
n'en résulte pas une demande entièrement nouvelle sans rapport avec la demande 
originaire. L'amendement peut notamment viser à modifier, rectifier ou compléter les 
énonciations ou conclusions, invoquer des faits nouveaux ou faire valoir un droit échu 
depuis la signification de la requête introductive d'instance. 


[15] En l'espèce, le Tribunal est d’avis que la demande d’amendement est fondée. En 
effet, elle ne fait que compléter le contenu de la description déjà existante du groupe en 
précisant les personnes visées.  







N° : 200-06-000094-071  PAGE : 4 
 
 
 
L’approbation de l’entente amendée 


[16] Le Code de procédure civile, à l’article 1025, indique qu’une entente qui 
intervient dans le contexte d’un recours collectif doit être approuvée par le Tribunal pour 
être valable et exécutoire.  


[17] Le Code ne mentionne toutefois aucun critère spécifique que doit satisfaire 
l’entente.  


[18] La jurisprudence a cependant développé certaines règles qui sont aujourd'hui 
bien définies. Dans un premier temps, l’entente doit être juste, raisonnable et au mieux 
des intérêts du groupe pris dans son ensemble1.  


[19] Pour évaluer cette raisonnabilité, l’examen de certains facteurs sert de guide au 
Tribunal :  


• (1) la probabilité de récupération ou la probabilité de réussite du recours; 


• (2) l’importance des frais futurs et la prolongation probable du litige si la 
question n'est pas réglée; 


• (3) les modalités et les conditions de la transaction; 


• (4) le montant et la nature de l'enquête préalable, de la preuve ou de 
l'examen; 


• (5) la présence de négociations libres et de bonne foi ainsi que l'absence de 
collusion; 


• (6) la compétence et l'expérience de l'avocat; 


• (7) le nombre d'opposants et la nature des oppositions; 


• (8) la possibilité de se prévaloir d'une option de retrait pour le membre du 
groupe qui n'est pas satisfait des modalités de la transaction;  


• (9) l'approbation de la transaction par des tribunaux d'autres provinces ou 
territoires. 


                                            
1  Article 1025 du Code de procédure civile; Gagné c. Primerica Financial Service Ltd, C.S. Québec, no 


200-06-000008-006, 16 octobre 2001, j. Lemelin; Pelletier c. Baxter Healthcare Corp., AZ-98021492 
(C.S.); Dabbs c. Sun Life Assurance Co. of Canada, [1998] O.J. (Quicklaw) no 1598 (Ont. C.J. 
Gen.Div.), par. 9. 
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[20] Le Tribunal doit approuver l’entente telle qu’elle est soumise dans son entièreté 
ou refuser de l’approuver. Le Tribunal ne peut modifier l’entente librement négociée2.  


[21] En l'espèce, le recours collectif institué par monsieur Roy vise à démontrer que 
le comportement des intimées viole la Loi sur la concurrence3.  


[22] En vertu de cette loi, les personnes qui ont subi des dommages en raison de tel 
comportement peuvent s’adresser à la Cour pour obtenir compensation.  


[23] La constitutionnalité d’un tel recours civil découlant de la loi ne pose plus 
problème. Elle a été confirmée par la Cour suprême du Canada dans l’arrêt Général 
Motors of Canada c. City National Leasing4. Ainsi, les dispositions de la loi sur la 
concurrence habilitent les personnes à exercer des poursuites devant les tribunaux 
civils si elles peuvent démontrer qu’elles ont subi des pertes qui découlent 
d’agissements qui enfreignent les dispositions de la loi. 


[24] Le requérant Roy ainsi que les intimées Cadbury et Itwal ont conclu une entente. 
Le Tribunal est d’avis que l’entente amendée intervenue avec Itwal est dans l’intérêt 
des membres puisqu’elle est juste et raisonnable, et ce, pour les motifs qui suivent.  


[25] L’entente Itwal comporte ses propres caractéristiques dont : 


• Itwal cède, au bénéfice du groupe, toute créance qu’elle détient contre les 
intimées qui ne règlent pas en rapport avec l’achat, la vente, la fixation du 
prix, les rabais, la mise en marché ou la distribution des produits de chocolat 
(comme cette expression est définie dans l’entente Itwal); 


• Itwal coopérera avec le requérant dans le cadre de la poursuite du litige 
contre les intimées qui ne règlent pas. Cet engagement sera certes fort utile à 
la requérante dans un contexte où la preuve du complot peut s’avérer fort 
complexe. La mise à la disposition des connaissances d’Itwal aux membres 
du recours collectif peut grandement faciliter et surtout maximiser 
l’investissement de temps et d’argent pour compléter le dossier et l’amener à 
procès; 


• Itwal paiera le coût de publication des avis jusqu’à concurrence de 
25 000,00 $; 


                                            
2  Johnson c. Bayer, 2008 QCCS 4957. 
3  L.R.C. (1985), c. C-34. 
4  General Motors of Canada Ltd c. City National Leasing, [1989] 1 R.C.S. 641. 
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[26] Quant à l’amendement, il vise à amender certaines définitions, préciser la 
question de la cession de créance de l’intimée Itwal et amender, confirmer ou ajouter 
aux quittances contenues soit dans l’entente Cadbury ou dans l’entente Itwal. 


[27] Il est important de mentionner que les avis ont été publiés selon le protocole de 
diffusion. Ils contenaient les informations nécessaires pour permettre à quiconque le 
désirait de s’opposer aux ententes ou de s’en exclure.  


[28] La date limite pour s’opposer était le 11 avril 2010 et celle pour s’exclure était le 
13 avril 2010.  


[29] Aucun membre ne s’est opposé à l’entente ou n’a demandé à en être exclu.  


[30] Enfin, les parties à l’entente Itwal se sont entendues sur le contenu d’un avis 
annonçant l’approbation de l’entente et le règlement de cette affaire aux fins de 
l’entente seulement ainsi que sur la méthode de diffusion retenue pour la publication de 
cet avis et demandent au tribunal d’autoriser la publication et la diffusion de tel avis 
selon leur entente si le tribunal approuve l’entente Itwal. 


[31] Ajoutons que le 5 mai 2010, la Cour supérieure de justice de l’Ontario a 
approuvé l’entente Itwal. Elle a subséquemment, soit le 21 mai 2010, rendu jugement.  


[32] L’intimée Hershey a porté en appel cette décision. 


[33] Quant au recours de la Colombie-Britannique, l’audience d’approbation de 
l’entente amendée a eu lieu le 25 mai 2010 et jugement a été rendu subséquemment 
approuvant la transaction.  


[34] Bien que l’assistance du Fonds d’aide aux recours collectifs n’ait pas été 
sollicitée en l’instance, cette requête lui a été signifiée, le tout en conformité avec la 
Règle 65 (R.P.C.S.).  


Les représentations des intimées qui n’ont pas réglé 
[35] À l’audience, le requérant a remis au Tribunal un document contenant un projet 
de conclusions de jugement qui a préalablement circulé parmi toutes les parties au 
litige. Les intimées qui n’ont pas réglé ont fait certaines représentations. Le procureur 
de Nestlé s’est révélé le porte-parole. Mentionnons toutefois que les intimées qui n’ont 
pas réglé ne s’opposent pas au règlement intervenu entre le requérant et Cadbury et 
Itwal. Leur opposition porte sur le libellé de certaines conclusions suggérées dans le 
projet de jugement. Il convient de reprendre chacun des éléments de contestation et de 
trancher.  
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[36] Tout d’abord, reprenons l’extrait suivant :  


DÉCLARE que, par l’Entente Itwal et l’Amendement, le requérant et les 
Membres du groupe de règlement du Québec renoncent expressément au 
bénéfice de la solidarité envers les Intimées qui ne participent pas à 
l’Entente Itwal, eu égard aux faits et gestes de Itwal; 


DÉCLARE que le requérant et les Membres du groupe de règlement du 
Québec ne pourront dorénavant réclamer et obtenir que les dommages, 
incluant les dommages punitifs, attribuables aux ventes et agissements des 
Intimées qui ne participent pas à l’Entente Itwal Amendée; 


DÉCLARE que tout recours en garantie ou autre mise en cause pour obtenir 
une contribution ou une indemnité de Itwal, ou se rapportant aux 
Réclamations quittancées, est irrecevable et non avenu dans le cadre du 
présent recours collectif; 


[37] C’est principalement le dernier paragraphe de cet extrait qui pose problème. 
C’est ce qu’on appelle « l’ordonnance d’interdiction » et le « bar order » dans sa version 
anglaise. Mais qu’entend-on par « ordonnance d’interdiction »? 


[38] Il s’agit d’une ordonnance généralement prononcée en matière de recours 
collectif dans le contexte où il existe une multiplicité de défendeurs et qu’en cours de 
route, intervient un règlement avec un des défendeurs ou certains d’entre eux. On 
réfère alors à règlement partiel. Or dans un tel cas, comment protéger les droits du 
défendeur qui règle sans brimer ceux des autres défendeurs qui ont choisi de 
poursuivre le litige et par conséquent de ne pas régler? 


[39] Du côté du défendeur qui règle, il désire être assuré que ceux qui ne règlent pas 
ne pourront instituer contre lui d’autres procédures dans le contexte du recours collectif 
institué. Il s’agit pour lui d’une considération principale de l’entente, sinon il n’a aucun 
intérêt à régler.  


[40] Or, la juge Bélanger s’est prononcée en droit québécois dans l’affaire Johnson5 
sur la valeur du contenu des ordonnances d’interdiction et a fait certaines distinctions 
entre les ordonnances prononcées dans le contexte du droit civil et celles découlant de 
jugements de Common Law.  


[41] Dans cette affaire, les défendeurs qui ne participaient pas à la transaction 
s’opposaient au contenu de l’entente traitant des ordonnances d’interdiction en plaidant 
qu’elles brimaient leur droit.  


                                            
5  Id. 
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[42] D’entrée de jeu, la juge Bélanger circonscrit en quelques mots les éléments 
essentiels visés par de telles ordonnances :  


« [4]    Cette ordonnance, que l'on pourrait appeler en français « ordonnance 
d’interdiction de poursuivre » ou encore « ordonnance d’interdiction », vise à 
favoriser les règlements en interdisant aux codéfendeurs solidaires d'appeler 
en garantie les défendeurs qui eux, ont convenu d'un règlement. » 


[43] Ensuite, l’analyse comme telle des principes régissant de telles ordonnances est 
abordée. Tout d'abord, la juge tisse la toile de fond de son jugement : « Les tribunaux 
doivent encourager les règlements à l’amiable ».  


[44] Ceci étant établi, la juge précise ensuite que toute transaction dont on demande 
la ratification au Québec, incluant le règlement qui touche aussi des membres d’autres 
provinces, doit toutefois satisfaire les exigences de l’ordre public et celles édictées par 
le droit applicable au Québec.  


[45] Ainsi, au Québec, le Code de procédure civile demeure l’outil de référence où 
sont édictées les règles de procédure à respecter. Les dispositions qui traitent du 
recours collectif sont prévues au Code de procédure civile et s’inscrivent dans le corps 
général du Code. La partie qui participe à une procédure de recours collectif bénéficie 
des droits prévus au Code. Elle ne peut demander au Tribunal de modifier ces règles 
pour lui en appliquer d'autres, faites sur mesure, seulement pour elle.  


[46] Dans l’affaire Johnson, l’ordonnance d’interdiction était très large et visait entre 
autres à empêcher les intimées qui ne règlent pas de poursuivre l’intimée qui règle dans 
le litige visé ou dans tout autre à venir. On plaidait que les articles 1025 et 1045 du 
Code de procédure civile permettaient au Tribunal d’acquiescer à de tels engagements. 
La juge Bélanger a rejeté ces prétentions en statuant que bien que le contenu de 
l’article 1045 C.p.c. fasse référence à la discrétion du Tribunal, il vise à assurer « la 
bonne gestion d’une procédure en recours collectif, toujours dans le cadre prévu au 
Code de procédure civile ».  


[47] Puis, pour comprendre les liens qui unissent l’ensemble des intimées lorsqu’il y a 
lieu d’appliquer la Loi sur la concurrence, la juge se penche ensuite sur l’effet de la 
solidarité et sur l’impact de cette solidarité lorsqu’un règlement intervient seulement 
avec une ou certaines d’entre elles alors que le litige demeure entier contre les autres. 
La juge Bélanger mentionne entre autres :  


« [52]           La poursuite intentée contre l'un des débiteurs solidaires ne prive 
pas le créancier de son recours contre les autres, mais le débiteur poursuivi 
peut appeler, au procès, les autres débiteurs solidaires[12]. 
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[53]           Le débiteur solidaire qui, par le fait du créancier, est privé d’une 
sûreté ou d’un droit qu’il aurait pu faire valoir par subrogation est libéré 
jusqu’à concurrence de la valeur de la sûreté ou du droit dont il est privé[13]. 


[54]           La solidarité est stipulée en faveur du créancier, lequel est libre d'y 
renoncer soit de façon expresse, comme c'est le cas en l'instance, ou de 
façon tacite[14]. 


[55]           Par la transaction, la requérante renonce expressément au bénéfice 
de la solidarité envers les autres intimées, eu égard aux faits et gestes des 
intimées Bayer. 


[56]           Lorsque le créancier renonce à l'égard d'un de ses débiteurs, comme 
c'est le cas en l'instance, il transforme alors l'obligation solidaire de ce 
dernier en obligation conjointe[15]. 


[57]           Ainsi, et à titre d'illustration, dans l'affaire Aviva[16], mon collègue, 
l'honorable Marc-André Blanchard, j.c.s., accueillait une requête en 
irrecevabilité aux motifs qu'un défendeur solidaire ne pouvait appeler en 
garantie le codéfendeur qui avait transigé avec le demandeur principal, 
justement parce que ce dernier ne peut être condamné pour une faute 
commise par le défendeur en question. Un règlement comporte une remise 
explicite de solidarité[17]. 


[58]           Ainsi donc, l’ordonnance d’interdiction serait, en droit québécois, 
inutile aux fins d’interdire un appel en garantie, donnant en cela raison aux 
intimées Dow. »6 


(Soulignement ajouté) 


[48] Toutefois, pour éviter certains problèmes d’application ou d’interprétation de 
l’entente suivant son approbation, la juge Bélanger suggère les modalités que pourrait 
comporter l’ordonnance d’interdiction pour être valable en droit québécois :  


« [67]           Dans le cadre du jugement autorisant l’exercice du recours collectif 
aux fins d’approuver une transaction, le Tribunal pourrait déclarer que le 
règlement a pour effet de limiter les réclamations des membres seulement 
aux conséquences des agissements des autres intimées, et qu’en 
conséquence, il ne subsiste aucun recours en garantie possible, dans le 
cadre du présent recours collectif, entre les autres intimées et Bayer. 


(…) 


                                            
6  Id. 
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[75]           Le Tribunal peut donc déclarer de façon claire les droits des parties, 
déclarer qu’un appel en garantie ne sera pas possible dans le cadre du 
présent recours collectif, mais non interdire un éventuel recours qui aurait 
une base différente que celle pour laquelle le Tribunal est en mesure de 
déterminer les droits des parties. »  Soulignement ajouté.  


[49] Or, en l’espèce, les conclusions mentionnées précédemment et suggérées au 
projet de documents soumis respectent ces enseignements.  


[50] Nestlé n’est pas d’accord avec le ratio du jugement de la juge Bélanger, car 
« elle a converti en interdiction un état de droit ».  


[51] Au surplus, Nestlé ajoute qu’il est hasardeux d’empêcher des poursuites 
éventuelles contre l’intimée qui règle dans le dossier sous étude lorsqu’on ne connaît 
pas l’avenir, d’autant plus que le débat n’est pas clos en Ontario où l’appel a été 
introduit et celui à venir en Colombie-Britannique. En bref, Nestlé demande au Tribunal 
de se dissocier de la position de la juge Bélanger dans l’affaire Johnson au regard des 
ordonnances d’interdiction. 


[52] Le Tribunal ne partage pas la position de Nestlé et fait entièrement siens les 
propos de la juge Dominique Bélanger. Le fait que le jugement approuvant la 
transaction ait été porté en appel en Ontario et probablement en Colombie-Britannique 
ne change en rien l’opinion du Tribunal québécois, d’autant plus que le contenu des 
ordonnances d’interdiction est différent au Québec.  


[53] Ainsi, il est vrai que le paragraphe attaqué du projet de jugement confirme ce 
que le droit prévoit déjà. Toutefois, comme l’affirme la juge Bélanger :  


« 66 (…) Éclaircir le droit entre les défendeurs au moment d’approuver un 
règlement en matière de recours collectif répond à une difficulté réelle. » 


[54] Subsidiairement, Nestlé demande au Tribunal, s’il rejette ses prétentions, 
d’ajouter à la fin du paragraphe la portion de phrase suivante : « étant entendu que 
telles réclamations sont celles qui apparaissent au paragraphe 22 » (référant ainsi au 
paragraphe précédent).  


[55] Or, les parties qui sont intervenues à l’entente s’opposent à cet ajout. Dans le 
contexte où le projet de jugement vise la ratification de l’entente, que cette mention est 
contestée par les parties qui règlent et que les droits des parties qui ne règlent pas ne 
sont pas affectés, le Tribunal reprendra la conclusion telle qu’elle est suggérée par le 
requérant.  
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[56] L’autre élément de dissension est contenu au paragraphe suivant :  


DÉCLARE que les droits des intimées non parties à l’entente Itwal amendée 
d’interroger l’intimée Itwal seront régis par les règles du Code de procédure 
civile;  


[57] Nestlé insiste sur le libellé des articles du Code de procédure civile qui prévoient 
des règles différentes applicables à un interrogatoire au préalable selon qu’il s’agisse 
d’interroger hors cour une partie au litige ou un tiers. S’il s’agit d’une partie, 
l’interrogatoire a lieu sans autre formalité alors que s’il s’agit au contraire d’un tiers, la 
permission du Tribunal est requise.  


[58] En l'espèce, à partir du moment où l’entente est ratifiée par le Tribunal, Itwal 
n’est plus partie au litige. Elle devient un tiers au sens du Code. Les intimées qui n’ont 
pas réglé plaident qu’une telle situation peut présenter certaines difficultés d’ordre 
pratique et alourdir le cheminement du dossier en les forçant à requérir une permission 
du Tribunal lorsqu’elles voudront interroger hors cour un représentant de Itwal dans le 
but de tenter d’anéantir la thèse du complot. C’est dans ce contexte qu’elles demandent 
au Tribunal que Itwal continue d’être traitée comme une partie au litige avec les droits et 
obligations qui en découlent au regard des interrogatoires hors cour, et ce, malgré la 
transaction intervenue. D’autant plus disent-elles, que Itwal s’est engagée à collaborer à 
la poursuite du dossier dans le cadre de l’entente intervenue.  


[59] Itwal s’oppose à cette demande. Le Tribunal est d’accord avec la position de 
Itwal. Accepter les prétentions des intimées qui ne règlent pas consisterait à mettre en 
place un régime spécial contenant des règles qui dérogent aux dispositions du Code de 
procédure civile.  


[60] Le Code de procédure civile s’applique à tous les justiciables du Québec, qu’il 
s’agisse de particuliers ou d’entreprises, et ce, de la même façon.  
 


POUR CES MOTIFS, LE TRIBUNAL :  


[61] ACCUEILLE la demande d’amendement visant la description du «Groupe de 
règlement du Québec/Quebec Settlement Class Member» comme suit: 


« Toutes les personnes physiques résidant au Québec qui, pendant la 
période visée par le groupe de règlement, ont acheté des produits de 
chocolat au Canada ainsi que toute personne morale de droit privé résidant 
au Québec, toute société de personnes ou association, ayant son siège 
social ou son domicile ou qui exerce ses activités au Québec et, à tout 
moment entre le 28 novembre 2007 et le 28 novembre 2008, sous sa 
direction ou son contrôle au plus 50 personnes qui étaient liées envers elle 
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par un contrat de travail qui, pendant la période visée par le groupe de 
règlement, ont acheté des produits de chocolat au Canada, exception faite 
des personnes exclues.»;  


[62] DÉCLARE que les définitions figurant dans l’entente Itwal amendée sont 
utilisées dans ce jugement et que, par conséquent, elles sont réputées en faire partie 
intégrante, étant entendu que les définitions en question lient seulement les parties à 
l’entente Itwal et à l’amendement et que les autres intimées non parties à l’entente/Non 
Settling Defendants ne sont aucunement liées par ces définitions sauf aux fins de ce 
jugement.  Pour plus de clarté, les définitions ci-après contenues dans l’amendement 
sont notamment visées par cette affirmation et sont incorporées au jugement: 


 
Amended Settlement Agreement means the Settlement Agreement as 
amended by the Amending Agreement; 
 
Amending Agreement means the amending agreement made as of April 19, 
2010; 
 
Assignment Event means a final determination by a court that the ITWAL 
Assignment is nullified, illegal, unenforceable (whether in whole or in part) 
and/or otherwise fails to fully, completely and unconditionally assign and transfer 
the ITWAL Claims to the Main Plaintiffs in trust;  
 
Cadbury Releasees means, jointly and severally, individually and collectively, 
Cadbury Adams Canada Inc., Cadbury Holdings Limited, Cadbury Adams USA 
LLC, Cadbury Beverage Canada Inc. and all of their respective present and 
former, direct and indirect, parents, subsidiaries, divisions, affiliates, partners, 
insurers, and all other Persons, partnerships or corporations with whom any of 
the former have been, or are now, affiliated, and all of their respective past, 
present and future officers, directors, employees, agents, shareholders, 
attorneys, trustees, servants and representatives (excluding any individuals who 
are specified in writing by Cadbury Adams Canada Inc. in its sole discretion prior 
to the commencement of the trial of the common issues) and the predecessors, 
successors, purchasers, heirs, executors, administrators and assigns of each of 
the foregoing, excluding always the Non-Settling Defendants and any of their 
affiliates. 
 
Effective Date means the date when (i) the ITWAL Final Orders have been 
issued by the Courts approving the Amended Settlement Agreement and (ii) the 
absolute and unconditional assignment by ITWAL of the ITWAL Claims to the 
Main Plaintiffs in trust under the Amended Settlement Agreement has become 
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effective and binding on ITWAL and the Ontario Settlement Class. For greater 
certainty, the Effective Date shall occur upon the occurrence of the foregoing 
events, notwithstanding the reservation of rights by the Non-Settling Defendants 
in respect of a challenge to the validity, legality and/or implementation of the 
ITWAL Assignment and/or the validity and/or legality of the ITWAL Claims;   
 
ITWAL Assignment means the assignment by ITWAL to the Main Plaintiffs as 
amended by paragraph 3.1 of the Amending Agreement;   
 
ITWAL Claims mean any and all manner of claims, demands, actions, suits, 
causes of action, whether class, individual or otherwise in nature, whether 
personal or subrogated, damages whenever incurred, damages of any kind 
including compensatory, punitive or other damages, liabilities of any nature 
whatsoever, including interest, costs, expenses, class administration expenses 
(including Administration Expenses), penalties, and lawyers’ fees (including Class 
Counsel Fees), liquidated or unliquidated, in law, under statute or in equity, that 
ITWAL, whether directly, indirectly, derivatively, or in any other capacity, had, 
has, or may have, in respect of the purchase, sale, pricing, discounting, 
marketing or distributing of Chocolate Products, or in respect of any unlawful 
horizontal or vertical anti-competitive conduct relating thereto, as alleged or as 
could have been alleged in the Main Proceedings, the Additional Proceedings 
and/or the Other Actions against the Defendants (excluding ITWAL) and any 
unnamed co-conspirators;  
 
ITWAL Releasees mean, jointly and severally, individually and collectively, 
Glenn Stevens, ITWAL, ITWAL’s distributor members and all of their respective 
present and former, direct and indirect, parents, subsidiaries, divisions, affiliates, 
partners, insurers, and all other Persons, partnerships or corporations with whom 
any of the former have been, or are now, affiliated, and all of their respective 
past, present and future officers, directors, employees, agents, shareholders, 
attorneys, trustees, servants and representatives, and the predecessors, 
successors, purchasers, heirs, executors, administrators and assigns of each of 
the foregoing, excluding always the Non-Settling Defendants and any of their 
affiliates; 
 
Notice of Settlement Approval means a notice generally in the form of the 
notice attached as Schedule “C”;  
 
Proportionate Liability means that proportion of any judgment that, had they 
not settled, this Court would have apportioned to the ITWAL Releasees; and 
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Settlement Agreement means the settlement agreement made as of October 
2, 2009. 


 


[63] DÉCLARE que sous réserve des autres dispositions du présent jugement, 
l’entente Itwal et l’amendement sont valables, équitables, raisonnables dans le meilleur 
intérêt des membres du groupe et constituent ensemble une transaction au sens de 
l’article 2631 du Code civil du Québec, liant les parties et tous les membres qui y sont 
décrits; 


[64] DÉCLARE que la version anglaise de l’entente Itwal amendée constitue l’entente 
entre les parties sur laquelle ces dernières se sont entendues et que la version 
française, si une telle version venait à être mise en circulation, ne serait qu’une 
traduction, de sorte qu’en cas de divergence entre la version anglaise et la version 
française, la première doit primer sous réserve de ce qui suit; 


[65] APPROUVE, sous réserve des paragraphes 76 et 77 ci-après, l’entente Itwal et 
l’amendement en accord avec l’article 1025 du Code de procédure civile et DÉCLARE 
qu’ils doivent être mis en œuvre en conformité avec leurs termes et ceux du présent 
jugement; 


[66] DÉCLARE que, sous réserve des autres dispositions de ce jugement et en 
particulier sous réserve du paragraphe 65 du présent jugement, l’entente Itwal et 
l’amendement qui sont joints à ce jugement en annexe « A » dans leur intégralité (y 
compris leur préambule, leurs définitions, leurs appendices et leurs addenda) font partie 
intégrante de ce jugement et lient toutes les parties et tous les membres qui y sont 
décrits; 


[67] DÉCLARE QU’en cas de conflit ou de divergence entre les termes du présent 
jugement, ceux de l’entente Itwal et ceux de l’amendement, les termes du présent 
jugement prévalent;  


[68] ORDONNE et DÉCLARE qu’à l’arrivée de la date d’effet/Effective Date, chaque 
partie donnant quittance/releasor aura donné quittance et sera réputée, de manière 
concluante, avoir donné quittance de manière complète, finale, irrévocablement et pour 
toujours aux parties quittancées/releasees à l’égard des réclamations 
quittancées/released claims (y compris, sans limitation, les réclamations Itwal 
véhiculées et quittancées par le groupe de règlement du Québec/Quebec settlement 
class, en tant que réclamations quittancées/released claims); 
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[69] DÉCLARE que chaque membre du groupe de règlement du Québec/Quebec 
settlement class member qui formulera une réclamation dans le cadre de l’entente Itwal 
amendée ou qui ne se sera pas valablement exclu du groupe de règlement du 
Québec/Quebec settlement Class sera présumé avoir irrévocablement consenti au rejet 
final et définitif de tous les autres recours intentés par celui-ci (celle-ci) contre les 
parties quittancées et les intimées non parties à l’entente/non settling defendants, sans 
frais et sans réserve; 


[70] ORDONNE et DÉCLARE que ce jugement, y compris l’entente Itwal et 
l’amendement, lie chaque membre du groupe de règlement du Québec/Quebec 
settlement class member qui ne se sera pas valablement exclu du recours; 


[71] DÉCLARE que, sous réserve de la cession de créance d’Itwal/Itwal Assignment, 
l’intimée Itwal sera considérée comme ayant complètement et pour toujours et 
absolument libéré les intimées non parties à l’entente Itwal amendée de toutes les 
réclamations Itwal/Itwal claims; 


[72] DÉCLARE que, par l’entente Itwal et l’amendement, le requérant et les membres 
du groupe de règlement du Québec/Quebec settlement class members renoncent 
expressément au bénéfice de la solidarité envers les intimées non parties à l’entente 
Itwal amendée, eu égard aux faits et gestes de l’intimée Itwal et il est compris que, par 
l’effet de ce jugement, tout membre du groupe du règlement Québec/Quebec 
settlement class member ne pourra plus réclamer, en aucune manière, des intimées 
non parties à l’entente /non settling defendants, soit un paiement, soit une indemnité 
quelconque reliée à des dommages, qu’elle soit compensatoire, punitive, récursoire ou 
autres, causés par, ou attribuables aux ventes de l’intimée Itwal ou à toute partie Itwal 
quittancée/Itwal releasees ; 


[73] DÉCLARE que le requérant et les membres du groupe de règlement du 
Québec/Quebec settlement class members devront dorénavant limiter leur réclamation 
à l’égard des intimées non parties à l’entente Itwal amendée aux dommages qui ont été 
causés par elles ou attribuables à leurs ventes, incluant des dommages punitifs qui 
pourraient être attribuables aux ventes et, pour plus de certitude, ne pourront réclamer 
d’elles aucun dommage compensatoire, punitif ou autre causé par ou attribuable aux 
ventes de l’intimée Itwal ou à toute partie Itwal quittancée/Itwal releasees, et ce, de 
quelque façon que ce soit; 


[74] DÉCLARE que tout recours en garantie ou autre mise en cause pour obtenir une 
contribution ou une indemnité de l’intimée Itwal, ou se rapportant aux réclamations 
quittancées/released claims, est irrecevable et non avenu dans le cadre du présent 
recours collectif; 







N° : 200-06-000094-071  PAGE : 16 
 
 
 
[75] DÉCLARE que rien dans ce jugement ne vise à ou ne doit être interprété comme 
limitant, restreignant ou affectant quelque argument pouvant être soumis par n’importe 
laquelle des intimées non parties à l’entente Itwal amendée eu égard à l’évaluation des 
dommages, au recouvrement aux fins de restitution (le cas échéant), à la restitution des 
profits obtenus illégalement (le cas échéant) ou au jugement rendu contre elles dans 
cette affaire; 


[76] DÉCLARE que, malgré les termes de l’amendement ayant trait à la cession de 
créance d’Itwal/Itwal assignment et aux réclamations d’Itwal/Itwal claims, rien dans ce 
jugement ne doit être interprété comme une approbation de telle cession de créance 
par l’intimée Itwal ou comme une déclaration en faveur de la validité, la légalité ou la 
mise en œuvre de la cession de créance d’Itwal/Itwal assignment ou quant à la légalité 
des réclamations d’Itwal/Itwal claims; 


[77] RÉSERVE les droits des intimées non parties à l’entente Itwal amendée comme 
quoi elles pourront adopter toute autre position dans cette affaire ou dans toute autre 
procédure ayant trait à la validité, la légalité et/ou la mise en œuvre de la cession de 
créance d’Itwal/Itwal assignment et/ou la validité et/ou la légalité des réclamations 
Itwal/Itwal claims;  


[78] DÉCLARE que : 
a) les quittances en faveur des parties Cadbury quittancées/Cadbury 


releasees et des parties Itwal quittancées/Itwal releasees en vertu de 
l’entente Itwal, de l’entente Cadbury et de l’amendement et contenues 
dans ce jugement ne sont d’aucune façon dépendantes de la validité de la 
cession de créance Itwal/Itwal assignment; et 


b) à l’arrivée de la date d’effet/effective date, l’intimée Itwal aura 
complètement et pour toujours donné quittance et libéré les parties 
Cadbury quittancées/Cadbury releasees de toutes les réclamations 
additionnelles/additional claims telles qu’elles sont définies dans le 
paragraphe 5.2 de l’amendement. 


[79] DÉCLARE que les droits des intimées non parties à l’entente Itwal amendée 
d’interroger l’intimée Itwal seront régis par les règles du Code de procédure civile; 


[80] DÉCLARE que les intimées non parties à l’entente Itwal amendée pourront 
valablement signifier toute procédure pouvant être requise pour faire valoir les droits au 
paragraphe qui précède à l’intimée Itwal en signifiant telle procédure aux procureurs ad 
litem de cette partie, comme ils sont identifiés dans ce jugement; 
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[81] DÉCLARE que ce Tribunal conserve un rôle de surveillance continue aux fins 
d’exécution de ce jugement en ce litige et PREND ACTE que les intimées parties à 
l’entente Itwal amendée reconnaissent la compétence de ce Tribunal à cette seule fin 
d’exécution, d’administration et de mise en œuvre de l’entente Itwal amendée et de ce 
jugement et sujet aux termes et conditions contenus dans l’entente Itwal amendée et de 
ce jugement; 


[82] APPROUVE les avis R-12 et le protocole de diffusion des avis R-13 joints au 
jugement comme annexes B et C; 


[83] ORDONNE que les avis R-12 conformes au modèle joint au jugement soient 
diffusés selon le mode de diffusion R-13; 


[84] DÉCLARE cette affaire est réglée à l’amiable en ce qui a trait au recours contre 
l’intimée Itwal;  


[85] DÉCLARE que l’intimée Itwal n’a aucune responsabilité ni implication quant à 
l’administration, le placement ou la distribution de l’argent détenu dans le compte en 
fidéicommis/trust account; 


[86] CONSTATE que l’entente Itwal amendée prévoit que son approbation est 
conditionnelle à l’approbation par le tribunal de l’Ontario et le tribunal de la Colombie-
Britannique; 


[87] SANS FRAIS. 


 
 


 __________________________________
CATHERINE LA ROSA, j.c.s. 


 
Me Simon Hébert 
Siskinds, Desmeules, Avocats (Casier 15) 
Avocats du requérant; 
 
Me Sylvain Lussier 
Osler, Hoskin & Harcourt 
1000, rue de la Gauchetière Ouest, bureau 2100 
Montréal (Québec) H3B 4W5  
Avocats de Cadbury Adams Canada inc. 
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Me Éric Vallières 
McMillan, BInch, Mendelsohn 
1000, Sherbrooke Ouest, bureau 2700 
Montréal (Québec) H3A 3G4  


Avocats de Hershey Canada inc. 
 
Me Nick Rodrigo 
Davies, Ward, Phillips & Vineberg 
1501, McGill College Avenue, 26ième étage 
Montréal (Québec) H3A 3N9  


Avocats de Mars Canada inc. 
 
Me Robert J. Torralbo 
Blake, Cassels & Graydon 
600, boulevard de Maisonneuve Ouest, bureau 2200 
Montréal (Québec) H3A 3J2 


Avocats de Nestlé Canada inc. 
 
Me Céline Legendre 
McCarthy, Tétrault, s.e.n.c.r.l. 
1000, rue de la Gauchetière Ouest, bureau 2500 
Montréal (Québec) H3B 0A2  


Avocats de Itwal Limited 
 
 











