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A L'HONORABLE JUGE GAETAN DUMAS DE LA COUR SUPERIEURE, SIEGEANT EN
CHAMBRE COMMERCIALE, DANS ET POUR LE DISTRICT JUDICIAIRE DE ST-FRANCOIS,
TRINITY SOUMET RESPECTUEUSEMENT CE QUI SUIT:

I. HISTORIQUE ET CONTEXTE

1. Le 6 juillet 2013, 72 wagons transportant des produits petroliers dans un train opere par
la Montreal Maine & Atlantique Canada Cie. (« MMAC ») ont deraille au centre-ville de
l.ac-Meqantic causant une traqedie ferroviaire (Ie « Deralllement »):

2. Suite au Deraillernent, des procedures judiciaires et recours collectifs ont ete inities au
Canada et aux Etats-Unis contre MMAC, sa societe-mere, la Montreal Maine & Atlantic
Railway Ltd (« MMA ») et d'autres acteurs de I'industrie ferroviaire, dont Trinity (les
« Recours»);

3. Le 8 aout 2013, I'honorable juge Castonguay a rendu une ordonnance initiale a I'endroit
de MMAC (1'« Ordonnance initiale ») en vertu de la Loi sur les arrangements avec les
creenciers des compagnies, LRC 1985, c. C-36 (« LACC ») et a nomme Richter Groupe
Conseil Inc. comme controleur de MMAC (Ie « Contr61eur »);

4. Dans Ie cadre du jugement sur l'Ordonnance initiale, I'honorable juge Castonguay a
conclu que MMAC etait une « compagnie» au sens de la LACC;

5. Le 23 janvier 2014, I'Honorable juge Dumas a approuve la vente et la realisation des
elements d'actifs de MMAC a Railroad Acquisition Holdings;

6. Le 17 fevrier 2014, la Cour a ordonne une «joint status conference» qui s'est tenue Ie
26 fevrier 2014 a Bangor, au Maine (Etats-Unis), permettant aux creanciers, a la fois
dans les dossiers canadiens et arnericains, de se rencontrer et d'entamer des
neqociations afin de faciliter Ie depot d'un plan d'arrangement par MMAC;

7. Apres pres de deux annees d'efforts soutenus, MMAC a accepts de signer des « Plan
Support and Settlement Agreement» afin d'etre en mesure de deposer un plan
d'arrangement qui indemnisera les victimes du Deraillernent (« Ie Pian»), qui offre plus
de 430 millions de dollars a etre distribues entre les creanciers de MMAC, soit
principalement les victimes du Deraillernent:

8. Le 9 juin 2015, les creanciers ont vote a l'unanimite en faveur du Plan;

9. C'est dans ce contexte que la Requerante, la Compagnie de chemin de fer Canadian
Pacific (« CP »), presents sa Requete en exception declineioire et en revision de
I'Ordonnance initiale (Ia « Requete ») dans laquelle il est alleque que MMAC est une
compagnie de chemin de fer au sens de I'article 2(1) de la LACC et que sa
restructuration ne peut etre effectuee qu'en vertu de la Loi sur les Transports au
Canada, LC 1996, c. 10 (« LTC»); ainsi, selon CP, seule la Cour federate a competence
en ce qui a trait a l'insolvabilite de MMAC;

10. Trinity soumet respectueusement que la Requete de CP doit etre rejetee et que Ie
processus d'arrangement visant MMAC doit suivre son cours par Ie biais de la LACC
pour les motifs exposes au present plan d'argumentation;
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11. Les enonces cites en caractere gras ont ete mis en emphase par les procureurs
soussiqnes. II en est de merne pour les soulignements;

II. L'INTERPRETATION APPROPRIEE DE L'EXCLUSION CONTENUE A L'ARTICLE
2(1) DE LA LACC

i) MMAC n'est pas une compagnie de chemin de fer au sens de I'article 2(1)
de la LACC

12. L'article 2 (1) de la LACC prevoit la suivante :

2 (1) Les definitions qui suivent s'appliquent a la presents loi.

[ ... ]

« cornpaqnie » Toute personne morale constituee par une loi federate ou
provinciale ou sous son regime et toute personne morale qui possede un
actif ou exerce des activites au Canada, quel que soit I'endroit OU elle a
ete constituee, ainsi que toute fiducie de revenu. La presente definition
exclut les banques, les banques etranqeres autorlsees, au sens de
I'article 2 de la Loi sur les banques, les compagnies de chemin de
fer ou de telegraphe, les compagnies d'assurances et les societes
auxquelles s'applique la Loi sur les societas de fiducie et de pret,

13. La LACC ne definit pas Ie terme « compagnie de chemin de fer »;

14. Les principes d'interpretation requierent que I'article 2 de la LACC so it lu en prenant en
consideration Ie contexte legal dans lequel iI s'inscrit et I'objet specifique auquel Ie
legislateur voulait I'appliquer. L'interpretation de cette disposition doit ainsi respecter
I'esprit de la loi et I'objectif vise par Ie legislateur :

• Bell ExpressVu Limited Partnership c. Rex, [2002] 2 RCS 559, 2002 CSC 42
(CanLlI) [Onglet 1]

[26] Voici comment, a la p. 87 de son ouvrage Construction of Statutes
(2e ed. 1983), Elmer Driedger a enonce Ie principe applicable, de la
rnaniere qui fait maintenant autorite :

[TRADUCTION] Aujourd'hui, il n'y a qu'un seul principe ou
solution: il faut lire les termes d'une loi dans leur contexte global
en suivant Ie sens ordinaire et grammatical qui s'harmonise avec
I'esprit de la loi, I'objet de la loi et I'intention du legislateur.

Notre Cour a a maintes reprises privileqie la methode moderne
d'interpretation legislative proposes par Driedger, et ce dans divers
contextes : (... ) Je tiens eqalement a souligner que, pour ce qui est de la
legislation federale, Ie bien-fonda de la methode privileqlee par notre
Cour est renforce par I'art. 12 de la Loi d'interpretatlon, L.R.C. 1985,
ch. 1-21, qui dispose que tout texte « est cense apporter une
solution de droit et s'Interprete de la rnaniere la plus equitable et la
plus large qui so it compatible avec la realisatlon de son objet.

[27] CeUe methode reconnait Ie role important que joue inevitablernent Ie
contexte dans l'interpretation par les tribunaux du texte d'une loi.
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Com me l'a fait remarquer avec perspicacite Ie professeur John Willis
dans son influent article intitule « Statute Interpretation in a Nutshell )}
(1938), 16 R. du B. can. 1, p. 6, [traduction] « les mots, comme les gens,
prennent la couleur de leur environnement ». Cela etant, lorsque la
disposition litigieuse fait partie d'une loi qui est elle-rneme un element
d'un cadre leqislatif plus large, I'environnement qui colore les mots
employes dans la loi et Ie cadre dans lequel celle-ci s'inscrit sont plus
vastes. En pareil cas, I'application du principe enonce par Driedger
fait naitre ce que notre Cour a qualifle, dans R. c. Ulybel Enterprises
Ltd., [2001]2 R.C.S. 867, 2001 CSC 56 (CanLlI), par. 52, de « principe
d'interpretation qui presume I'harmonie, la coherence et
l'uniformite entre les lois traitant du rnerne sujet », (Voir eqalement
Stoddard c. Watson, 1993 CanLiI 59 (CSC), [1993] 2 R.C.S. 1069, p.
1079; Pointe-Claire (Ville) c. Quebec (Tribunal du travail), 1997 CanLiI
390 (CSC), [1997]1 R.C.S. 1015, par. 61, Ie juge en chef Lamer.)

15. Partant, l'interpretation de I'exclusion contenue a I'article 2(1) de la LACC relative aux
compagnies de chemin de fer doit donc etre equitable et compatible avec I'objet de la
LACC et I'intention du legislateur;

16. II importe donc de rappeler que lors de I'adoption de la LACC, en 1933, Ie panorama de
I'industrie ferroviaire etait tout autre que celui qui existe presenternent:

17. En effet, a l'epoque, les compagnies de chemin de fer etaient un vecteur essentiel de
developpernent socio-econornique sur lequel Ie gouvernement voulait garder un controls
etroit. L'incorporation de ces compagnies etait sujette a I'adoption de lois specifiques
dans lesquelles l'etendue de leurs pouvoirs et de leurs privileges etait etablie, tout
comme Ie processus a suivre en cas de liquidation. De plus, ces compagnies avaient
comme seul et immuable objet I'exploitation d'un chemin de fer;

• Canada Railway Act, 3 Edward VII (1903) c.58 [Onglet 2];

• In re Railway Act, 36 SCR 136, 1905 CanLiI 73 (SCC) [Onglet 3];

• A titre d'exemple voir la loi constituante de CP : An Act Respecting Canadian
Pacific Railway, 44 Victoria (1881) c. 1 [Onglet 4];

• Bernard Jolin and Serge Gaudet, When a Railway Company is not really a
« Railway Company» (Octobre 2002), 19 National Insolvency Review 57-60
[Onglet 5];

• Peter Rubin et Helen Seven oaks, Keeping on the Right Track: An Examination
of Recent Railway Cases to Explore Judicial Authority and the Impact of
Exclusionary Clauses, 2013 ANNREVINSOLV 14, p. 6-12 [Onglet 6];

18. Ce n'est qu'au milieu des annees 1980, que les leqislateurs federal et quebecois ont
precede a la dereqlernentation de I'industrie ferroviaire et ont ouvert la possibilite
d'operer une compagnie de chemin de fer a des compagnies de toute nature, entre-
autres, par I'adoption en 1987 de la Loi sur les transports nationaux (1987), en 1993 de
la Loi sur les chemins de fer, RLRQ c C-14.1 et finalement en 1996 de la LTC (Lois de
I'industrie ferroviaire);

• Loi de 1987 sur les transports nationaux, L.RC. (1985) (3e suppl.), ch. 28
[Onglet 7];
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• Loi sur les chemins de fer, RLRQ c C-14.1 [Onglet 8];

• Loi sur les transports au Canada, LC 1996, c 10 [Onglet 9];

• Compagnie du chemin de fer de Quebec Central (Arrangement relatif a) 2007
QCCS 2947 paras. 13-14 [Onglet 10];

• Bernard Jolin and Serge Gaudet, When a Railway Company is not really a
« Railway Company» (Octobre 2002), 19 National Insolvency Review 57-60
[Onglet 5];

• Peter Rubin et Helen Sevenoaks, Keeping on the Right Track: An Examination
of Recent Railway Cases to Explore Judicial Authority and the Impact of
Exclusionary Clauses, 2013 ANNREVINSOLV 14, p. 6-12 [Onglet 6];

19. Le 3 decernbre 1993, lors de I'adoption du Projet de Loi 137 (Loi sur les chemins de fer),
I'objectif avoue du leqislateur eta it de moderniser les dispositions corporatives reqissant
les compagnies de chemin de fer afin de les rendre equivalentes a celles qui reqissent
les compagnies « ordinaires » au sens du droit commun et ainsi favoriser la creation de
petites entreprises exploitant des chemins de fer:

• Assembles nationale du Quebec, Debats parlementaires sur I'adoption du
principe du Projet de loi 137 (Loi sur les chemins de fer), Proposition presentee
par M. Sam L. Elkas, Ministre des Transports (3 decernbre 1993) [Onglet 11]

L'actuelle Loi sur les chemins de fer exige I'adoption par
l'Assernblee nationale d'une loi privee pour pouvoir creer une
compagnie de chemin de fer. II s'agit d'un mecanisme long et coOteux
si on Ie compare au mecanisme usuel d'incorporation applicable aux
autres types d'entreprises. Les futurs CFIL [Chemin de fer d'interet
local] devraient pouvoir beneficier d'un regime legislatif
comparable it celui des entreprises ordinaires. II faut donc
reexarniner la constitution, Ie role, I'organisation et la gestion des
chemins de fer. Pour ce faire, il faut revoir Ie volet corporatif de la
Loi sur les chemins de fer, lequel est desuet et constitue un
obstacle de taille it la creation des CFIL.

20. Vu I'objectif du gouvernement de dereqlernenter I'industrie ferroviaire, ces recentes
modifications leqislatives sont une indication claire de son intention de ne plus maintenir
un controls etroit sur les compagnies exploitant des chemins de fer par la voie de lois
privees: Ie leqislateur indique donc son intention de legiferer de facon a ce que,
dorenavant, les societes exploitant des chemins de fer soient traitees comme des
compagnies « ordinaires »;

21. Une lecture coherente de I'exception prevue a I'article 2(1) de la LACC doit mener a une
interpretation equitable et compatible avec, a la fois, I'intention du leqislateur lors de la
mise en vigueur de cette recente legislation dans Ie domaine ferroviaire et celie qu'il
avait lors de la redaction de la LACC; une telle lecture em porte a l'evidence la
conclusion que cette disposition ne peut viser les compagnies « ordinaires» qui
exploitent des chemins de fer;

22. L'interpretation que CP propose de donner a I'exception contenue a I'article 2(1) de la
LACC donnerait lieu a un resultat econorniquement et juridiquement inefficace. Ceci
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s'illustre particulierernent dans Ie cas de compagnies insolvables qui operent un chemin
de fer de rnaniere accessoire. Ces compagnies devraient se soumettre a la LTC en ce
qui concerne leurs operations ferroviaires et a la LACC pour Ie reste de leurs operations,
etant donne que la LTC n'a pas juridiction sur des activites qui ne sont pas reliees a
I'exploitation de chemins de fer. En outre, cela impliquerait egalement que les creanciers
chirographaires de cette compagnie pourraient uniquement faire valoir leurs
reclamations pour les activites non-ferroviaires de cette derniere, puisque la LTC ne
permet pas de conclure des arrangements avec les creanciers chirographaires. Un tel
resultat ne peut etre coherent avec I'objectif que Ie leqislateur poursuivait au moment de
la mise en vigueur de I'article 2 de la LACC et des recentes lois touchant I'industrie
ferroviaire;

23. En ce sens, une telle interpretation irait a I'encontre de I'esprit de la LACC, qui est de
faciliter les arrangements visant une compagnie insolvable au benefice de ses
creanciers et des parties prenantes :

• Terastar Realty Corporation, Re, 2005 CanLiI 40553 (ON SC), en citant les
Honorables juges Rosenberg et Lehndorff aux paras. 16-17 [Onglet 12]

24. Dans leur ouvrage Bankruptcy and Insolvency Law of Canada, les auteurs Houlden et
Morawetz, se penchent sur I'article 2( 1) de la Loi sur la fail/ite et /,insolvabilite, L. R. C.
(1985), ch. B-3 (Ia « LFI »), qui prevoit une exception similaire a celie qui est enoncee
par la LACC et il conclut que cette disposition ne vise pas les compagnies « ordinaires »
au sens du droit commun:

• Lloyd W. Houlden et Geoffrey Morawetz, Bankruptcy and Insolvency Law of
Canada, Release 4, (Toronto: Carswell, 2015) au chapitre B 12 [Onglet 13]

A railway company is a company specially created and incorporated as a
railway company by provincial or federal legislation, it does not include a
company incorporated by ordinary legislation that happens to operate a
railway. The latter kind of railway does not come within the exclusion in
s. 2(1) of the Act of railway companies but is subject to the Act in the
same way as other ordinary corporations and may use the remedies
provided by the Act, such as the right to make a proposal: Quebec
Southern Railway Co. V. Litwin Boyadjian, Que. CA 500-11-017184-
017, November 29, 2011 and see Bernice John and Serge Gaudet,
« When a Railway Company is not Really a Railway Company», 19 Nat.
Insol. Rev. 57

25. Par ailleurs, depuis la dereqlernentation de I'industrie ferroviaire, la Cour a deja autorise
des compagnies de chemin de fer n'ayant pas ete incorporees en vertu de lois speciales
a recourir ala LACC et a la LFI;

• Quebec Southern Railway Company (Arrangement relatif a), LTO, C.S.Q. 500-
11-017184-017 (29 novembre 2001) [Onglet 14];

• La Compagnie de chemin de fer de Quebec Central (Arrangement relatif a),
C.S.Q. 200-11-015468-062, 2007 QCCS 2947 et Compagnie de chemin de fer
de Quebec Central (Syndic de), 2007 QCCS 210 [Onglet 15];

• In the matter of the bankruptcy of Kelowna Pacific Railway Ltd., Colombie-
Britannique, 11-1765954 (6 aout 2013) (B.C.S.C.) [Onglet 16];
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26. En I'espece, MMAC est une compagnie incorporee sous la loi sur les compagnies de la
Nouvelle-Ecosse (Companies Act, R.S. c. 81);

27. Au moment ou MMAC s'est mise sous la protection de la LACC, elle etait une
compagnie « ordinaire » operant un chemin de fer, sans toutefois etre une compagnie
incorporee en vertu d'une loi speciale ayant comme unique et immuable objet d'operer
un chemin de fer;

28. Ainsi, a la lurniere de ce qui precede, MMAC n'est pas une compagnie de chemin de fer
au sens de I'exception prevue a I'article 2(1) de la LACC et pouvait donc recourir a la
protection de la LACC en cas d'insolvabilite;

ii) MMAC avait la prerogative de demander it la Cour de se placer sous la
protection de la LACC

29. La LTC prevoit un regime reqissant l'insolvabilite des compagnies de chemin de fer aux
articles 106 a 110 de la LTC. Neanmoins, tel que prevu a I'article 106 de la LTC, ce
regime n'est pas obligatoire et exclusif. :

Depot du projet de concordat en Cour federale

106. (1) Les administrateurs de la compagnie de chemin de fer qui est
insolvable peuvent dresser un projet de concordat entre celle-ci et ses
creanciers et Ie deposer a la Cour federale.

( ... )

30. Cette prerogative est eqalernent confirrnee par Ie legislateur, qui a recernment rnene une
consultation publique sur la LFI et la LACC ayant donne lieu a un rapport qui mentionne
que Ie regime reqissant l'insolvabilite des chemins de fer de la LTC est optionnel et peut
etre utilisee par certaines compagnies exploitant des chemins de fer en cas
d'insolvabilite :

• Industrie Canada, « Fresh start: A review of Canada's Insolvency Laws» (2014),
en ligne :https://www.ic.gc.ca/eic/site/cilp-
pdci. nsf/vwapj/review _canadajnsolvency Jaws-
fra.pdf/$file/review_canadajnsolvency_laws-fra.pdf [Onglet 17]

Legislative Structures - Currently, Canada's insolvency regime is
implemented by a number of different laws under the mandate of
different Ministers: the BIA, CCM and the Canada Business
Corporations Act fall under the responsibility of the Minister of Industry;
the Winding-up and Restructuring Act, which can be used by certain
corporations and financial institutions, falls under the shared
responsibility of the Ministers of Industry and Finance; the Canada
Transportation Act, under the Minister of Transport, can be used to
resolve the insolvency of certain railway companies; and, the Farm Debt
Mediation Act, under the Minister of Agriculture and Agri-Food, is
available to insolvent Canadian farmers.

While there was little consensus as to concrete action, many
stakeholders expressed support for rationalization of the current
legislative structure.

http://:https://www.ic.gc.ca/eic/site/cilp-
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31. De plus, dans Ie cadre de l'interpretation de certaines dispositions prevues it la LTC, Ie
present Tribunal a recernrnent confirme que I'utilisation du verbe « pouvoir » dans Ie
cadre d'une disposition de la LTC est une indication claire it I'effet que Ie legislateur ne
voulait pas conferer une juridiction exclusive it cette loi :

• Chabot c. Westjet, 2015 QCCS 2288 (CanLlI), aux paras. 44-46 [Onglet 18]

[44] Par ailleurs, les termes employes par Ie leqislateur dans la Loi ne
militent pas en faveur de l'interpretation qu'il a voulu, rnerne de tacon
implicite, conferer juridiction exclusive a l'OTe.

[45] Ainsi, au chapitre de la Loi traitant des passagers avec deficience la
loi indique en son article 170 que "I'Office peut prendre des reqlements''
alors qu'eqalernent en son article 172 (1) il Y est precise que "I'Office
peut, sur demande, enqueter sur toute question ... ".

[46] Si Ie h~gislateur avait voulu confier, rnerne de facon implicite,
competence exclusive a l'O'I'C en matiere de transport de
personnes handicapees, il aurait utilise un autre terme que "peut".

32. Ainsi, Ie 8 aout 2013, MMAC s'est leqalernent et legitimement placee sous la protection
de la LACC lors de la presentation de sa Requete pour t'emission d'une ordonnance
initiale, et ce, dans Ie meilleur interet de ses creanciers et de ses parties prenantes;

III. LA REQUETE DE CP, PRESENTEE PAR LE BlAIS DE LA CLAUSE DE RETOUR
[« COME-BACK CLAUSE »), EST TARDIVE ET MENERAIT A DES
CONSEQUENCES PREJUDICIABLES POUR LES PARTIES INTERESSEES

i) Implication de CP au present dossier

33. Sans eqard it I'argument de CP selon lequel une requete en exception declinatoire peut
etre sou levee en tout etat de cause, iI importe de se pencher sur Ie contexte dans lequel
cette derniere est presentee, plus specifiquernent en ce qui a trait it I'implication de CP
dans Ie present recours. Nous demandons ainsi it la Cour de prendre en consideration
les faits suivants :

• CP a ete presents aux audiences concernant Ie present recours, et ce, des la
presentation de la requete de MMAC pour emission d'une ordonnance initiale;

• CP a participe aux eta pes cle du processus d'arrangement de MMAC,
notamment, en etant presents lors de la «joint status conierence » it Bangor,
dans l'Etat du Maine, ou la contribution de tiers en echanqe de quittances a ete
discutee par les juges des deux juridictions, en participant it la neqociation de
I'ordonnance de representation, en participant au processus de vente des actifs
de MMAC, en participant au debat relativement it Orford Express, et en deposant
une preuve de reclamation aupres du Contr61eur, Richter Groupe Conseillnc.;

• CP a ete ajoutee comme partie intirnee it I'un des Recours (nurnero de dossier
480-06-000001-132);
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34. II appert done que CP eta it non seulement au courant du processus de restructuration
de MMAC en vertu de la LACC, mais, dans les faits, elie y a activement participe des Ie
debut;

35. De plus, la participation de CP au processus d'arrangement, ainsi que la presentation
tardive de la Requete, constituent une fin de non-recevoir. A cet eqard, Trinity fait
sienne, I'argumentaire soumis par MMAC dans son Plan d'argumentation au soutien de
la contestation de la Requeie de CP en exception oectinetoire et en revision de
/'ordonnance initiale;

ii) La clause de retour ne donne pas ouverture a une modification retroactive
qui aurait un effet prejudiciable sur des tiers de bonne foi

36. Meme en reconnaissant que la competence juridictionnelie puisse etre sou levee en tout
etat de cause, I'ordonnance recherches par CP, aux termes de la Requete, laquelie est
presentee par Ie biais de la clause de retour, ne peut avoir pour effet d'invalider
retroactivernent l'Ordonnance initiale sur laquelle les parties interessees se sont flees de
bonne foi;

• White Birch Paper Holding Company (Arrangement relatif a) 2012 QCCS 1679
aux paras. 221-223 [Onglet 19]

[221]11est vrai que I'ordonnance initiale comporte une "clause de retour"
ou "comeback clause" qui permet au Tribunal de rajuster Ie tir si cette
merne ordonnance cause problems a une partie interessee qui n'aurait
pas ete entendue lors de I'audition originale.

[222] On ne doit cependant pas perdre de vue que les ordonnances
rendues en cours d'instance sont aussi des jugements sur la base
desquels d'importantes decisions sont prises et, une fois rendues
et tant qu'elles ne sont pas rnodifiees, ces ordonnances jouissent,
sinon d'une autorite de la chose jugee totale et complete (etant
revlsables par Ie Tribunal qui les a rendues), it tout Ie moins de
l'autorite de la chose decidee.

[223] Une des distinctions a faire entre l'autorite de la chose jugee et
celie de la chose decidee semble etre que I'une s'applique dans Ie cas
ou un jugement d'un tribunal n'est revisable que par une Cour d'appel
tandis que I'autre peut etre revisable par Ie rnerne tribunal qui I'a
prononce. C'est Ie cas des jugements interlocutoires, des ordonnances
de sauvegarde rendues en cours d'instance, des ordonnances de garde,
acces et pension alimentaire en droit familial, des ordonnances de
gestion, etc. Une ordonnance initiale peut donc etre revue, corriqee
ou adaptee aux circonstances, selon les interets des parties qui en
demandent la revision, la correction ou I'adaptation, mais sans pour
autant "changer la donne" ou les droits et obligations des autres
parties qui ont pris des decisions majeures et importantes sur la
base d'une ordonnance initiale anterieure.

• Maisons Marcoux inc. (Syndic de), 2012 QCCA 192 (CanLlI), au para. 30
[Onglet 20]

[30] En ce sens, elle ne va pas a I'encontre du principe enonce avec
justesse par la Caisse: {( ... Ies Tribunaux ne peuvent promulguer des
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ordonnances ayant des effets retroactifs prejudiclables lorsqu'ils se
prononcent en vertu d'une clause de retour ... ».

• Muscletech Research and Development tnc., Re, 2006 Canl,ll 1020 (ON SC) au
para. 5 [Onglet 21]

[5] As this order today is being requested without notice to persons who
may be affected, I would stress that these persons are completely at
liberty and encouraged to use the comeback clause found at paragraph
59 of the Initial Order. In that respect, notwithstanding any order having
previously been given, the onus rests with the applicants (and the
applicants alone) to justify ab initio the relief requested and previously
granted. Comeback relief, however, cannot prejudicially affect the
position of parties who have relied bona fide on the previous order
in question. This endorsement is to be provided to the creditors and
others receiving notice.

37. Depuis l'emission de l'Ordonnance initiale, 42 jugements ont ete rendus dans Ie cadre
du processus d'arrangement de MMAC en vertu de la LACC. C'est dans ce contexte, et
sur la base de ces jugements, que les parties, dont plusieurs milliers de creanciers, ont
fait des efforts soutenus depuis pres de deux ans afin d'en arriver a un plan
d'arrangement acceptable pour la presque totalite des parties interessees;

38. Si la proposition de CP devait prevaloir, cela rnenerait a des incertitudes quant a la
valeur et la validite des ordonnances rendues dans Ie cadre d'arrangements sous la
LACC. En effet, une telle interpretation minerait I'esprit collaboratif des creanciers
irnpliques dans la neqociation de plans d'arrangement en vertu de la LACC, puisque
ceux-ci pourraient voir leurs efforts aneantis par Ie soulevernent d'une clause de retour
ayant pour but d'invalider tardivement l'Ordonnance initiale ou des ordonnances
subsequentes decoulant de celles-ci;

39. Au surplus, si la Requete etait accueillie, MMAC devrait entreprendre un nouveau
processus de concordat avec ses creanciers en vertu de la LTC, prolongeant ainsi
indument Ie processus d'arrangement de MMAC et diminuant les fonds auxquels auront
droit les victimes du Deraillement;

40. Ainsi, si la Cour adoptait la position de la Requerante, Ie resultat serait non seulement
contre-productif, mais constituait une flagrante injustice pour les parties ayant deployees
des efforts au courant des deux dernleres annees sur la foi de I'Ordonnance initiale et
de la conduite du processus ayant rnene au depot du Plan; ces efforts, fondes sur
l'autorite de la chose decidee, auraient donc ete vains;

IV. LA REQUETE DE CP EST SANS OBJET

41. Subsidiairement, rnerne en presumant que la Requete n'est pas tardive et que la clause
de retour pourrait permettre de mettre un terme au processus de restructuration de MMA
a ce stade, il appert que MMAC ne peut etre assujettie au regime d'insolvabilite de la
LTC car elle n'est plus une compagnie de chemin de fer au sens de cette loi, si tant est
qu'elle I'a deja ete;



11

42. Les articles 87 et 88 de la LTC prevoient Ie champ d'application de la LTC, notamment
en ce qui concerne les « compagnies de chemin de fer » :

87. Les definitions qui suivent s'appliquent a la presents partie.

[ ... ]

« compagnie de chemin de fer»

« railway company»

« compagnie de chemin de fer» La personne titulaire du certificat
d'aptitude vise a I'article 92 ou la societe forrnee de telles personnes, ou
la personne mention nee au paragraphe 90(2).

Application

88. (1) La presents partie s'applique aux personnes, aux compagnies de
chemin de fer et aux chemins de fer qui relevent de l'autorite legislative
du Parlement.

43. Vu I'absence de retroactivite, la Requete doit etre analysee dans son contexte actuel;

44. II appert donc essentiel de determiner si MMAC est une « compagnie de chemin de fer )}
au sens de la LTC au stade ou la Requete est presentee;

45. Le 23 janvier 2014, Ie present Tribunal a rendu une ordonnance permettant la vente et la
realisation des actifs de MMAC en faveur de Railroad Acquisition Holdings;

46. Oepuis cette date, MMAC a liquide et realise la vase majorite de ses actifs tangibles;

47. A ce jour, MMAC ne detient plus aucun actif en lien avec I'exploitation d'un chemin de
fer ou avec I'industrie ferroviaire;

48. Qui plus est, depuis Ie mois d'aout 2014, MMAC ne detient plus Ie certificat d'aptitude
requis lui permettant d'operer un chemin de fer en vertu de la LTC;

49. Ainsi, MMAC ne peut etre qualifiee comme une compagnie de chemin de fer au sens de
la LTC;

50. Vu l'inapplicabilite de la LTC a MMAC, dans l'etat ou elle se trouve, la proposition de CP
conduirait a un resultat absurde, a savoir, que MMAC se retrouverait dans un vacuum
juridique ou elle ne serait assujettie a aucune loi pouvant lui permettre de completer sa
resructuration;

51. Ainsi, sans egard aux arguments presentee precedernrnent, il appert que dans son etat
actuel, MMAC est une compagnie « ordinaire » qui peut se prevaloir du regime
d'insolvabilite prevue a la LACC;

• Lloyd W. Houlden et Geoffrey Morawetz, Bankruptcy and Insolvency Law of
Canada, Release 4, (Toronto: Carswell, 2015) au chapitre 8 12 [Onglet 13]

Certain companies do not fall within the definition of « corporaton »,
namely, banks, authorized foreign banks, savings banks, insurance
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companies, trust companies, loan companies and railway companies. A
company incorporated to operate a railway, but which, at the time of
its assignment in bankruptcy, was not carrying on this business, is
not a railway company: Re Inverness Rai/way & Collieries (1922), 3
C.B.R. 724, [1923] S.C.R. 177, [1923] 1 W.W.R. 937, [1923] 1 D.L.R.
498.

• In re Inverness Railway and Collieries, Limited, [1923] R.C.S. 177, en adoptant
l'interpretation du juge Mellish de la Cour supreme de Nouvelle-Ecosse quant a
la nature de la compagnie de chemin de fer, [1922] N.S.J. No.5 [Onglet 22]

57 The proper conclusion, as it seems to me, is that the Inverness
Railway and Collieries, Limited, was not in business as a "railway
company" within the meaning of The Bankruptcy Act. It did not have, and
could not have, the usual powers of a railway company as to acquiring
lands, etc. without special legislation.

v. CONCLUSION

52. Afin d'assurer la gestion adequate de l'insolvabittte d'une compagnie, des rernedes
appropries permettant une resolution complete pour tous les acteurs irnpliques sont
necessaires;

53. Accueillir la Requete en exception oectinetoire et en revision de I'Ordonnance initiale a
Compagnie de chemin de fer Canadian Pacific favoriserait une interpretation de la LACC
qui entrainerait des resultats nefastes et inequitables pour tous les creanciers et les
parties prenantes;

54. Dans les circonstances, la Requete en exception oecimetoire et en revision de
I'ordonnance initiale de la Compagnie de chemin de fer Canadian Pacific doit etre
rejetee.

LE TOUT RESPECTUEUSEMENT SOUMIS.

MONTREAL, Ie 15 juin 2015

MCCARTHY ETRAUL T S.E.N.C.R.L., S.R.L.
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Bell ExpressVu Limited 
Partnership Appelante


c.


Richard Rex, Richard Rex, faisant affaire 
sous les dénominations sociales ‘Can-Am 
Satellites’, ‘Can Am Satellites’, ‘CanAm 
Satellites’, ‘Can Am Satellite’, ‘Can Am 
Sat’, ‘Can-Am Satellites Digital Media 
Group’, ‘Can-Am Digital Media Group’ et 
‘Digital Media Group’, Anne Marie Halley, 
alias Anne Marie Rex, Michael Rex, alias 
Mike Rex, Rodney Kibler, alias Rod Kibler, 
Lee-Anne Patterson, Michelle Lee, Jay 
Raymond, Jason Anthony, M. Untel 1 à 20, 
Mme Unetelle 1 à 20 et toute autre personne 
qui a été vue travaillant dans les locaux situés 
au 22409, avenue McIntosh, Maple Ridge, 
Colombie-Britannique, ou identifiée comme 
étant une telle personne, qui exploite des 
entreprises, ou l’une ou plusieurs de celles-ci, 
faisant affaire sous les dénominations socia-
les ‘Can-Am Satellites’, ‘Can Am Satellites’, 
‘CanAm Satellites’, ‘Can Am Satellite’, 
‘Can Am Sat’, ‘Can-Am Satellites Digital 
Media Group’, ‘Can-Am Digital Media 
Group’, ‘Digital Media Group’, ou qui 
travaille pour ces entreprises ou pour l’une 
ou plusieurs de celles-ci Intimés


et


Le procureur général du Canada, 
l’Association canadienne des distributeurs 
de films, DIRECTV, Inc., la Canadian 
Alliance for Freedom of Information and 
Ideas et le Congres Iberoamericain du 
Canada Intervenants


Répertorié : Bell ExpressVu Limited Part-
nership c. Rex


Référence neutre : 2002 CSC 42.


No du greffe : 28227.


2001 : 4 décembre; 2002 : 26 avril.


Bell ExpressVu Limited 
Partnership Appellant


v.


Richard Rex, Richard Rex, c.o.b. as ‘Can-Am 
Satellites’, and c.o.b as ‘Can Am Satellites’ 
and c.o.b. as ‘CanAm Satellites’ and c.o.b. 
as ‘Can Am Satellite’ and c.o.b. as ‘Can Am 
Sat’ and c.o.b. as ‘Can-Am Satellites Digital 
Media Group’ and c.o.b. as ‘Can-Am Digital 
Media Group’ and c.o.b. as ‘Digital Media 
Group’, Anne Marie Halley a.k.a. Anne 
Marie Rex, Michael Rex a.k.a. Mike Rex, 
Rodney Kibler a.k.a. Rod Kibler, Lee-Anne 
Patterson, Michelle Lee, Jay Raymond, Jason 
Anthony, John Doe 1 to 20, Jane Doe 1 to 20 
and any other person or persons found on 
the premises or identified as working at the 
premises at 22409 McIntosh Avenue, Maple 
Ridge, British Columbia, who operate 
or work for businesses carrying on 
business under the name and style of 
‘Can-Am Satellites’, ‘Can Am Satellites’, 
‘CanAm Satellites’, ‘Can Am Satellite’, ‘Can 
Am Sat’, ‘Can-Am Satellites Digital Media 
Group’, ‘Can-Am Digital Media Group’, 
‘Digital Media Group’, or one or more of 
them Respondents


and


The Attorney General of Canada, the 
Canadian Motion Picture Distributors 
Association, DIRECTV, Inc., the Canadian 
Alliance for Freedom of Information and 
Ideas, and the Congres Iberoamericain du 
Canada Interveners


Indexed as: Bell ExpressVu Limited Partner-
ship v. Rex


Neutral citation: 2002 SCC 42.


File No.: 28227.


2001: December 4; 2002: April 26.
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Présents : Les juges L’Heureux-Dubé, Iacobucci, Major, 
Bastarache, Binnie, Arbour et LeBel.


EN APPEL DE LA COUR D’APPEL DE LA 
COLOMBIE-BRITANNIQUE


 Droit des communications — Radiocommunication — 
Distribution de programmation télévisuelle par satellite 
de radiodiffusion directe — Décodage au Canada de 
signaux encodés émanant de distributeurs étrangers 
utilisant des satellites — L’article 9(1)c) de la Loi sur 
la radiocommunication interdit-il le décodage de tous 
les signaux encodés émis par des satellites, sous réserve 
d’une exception limitée, ou prohibe-t-il seulement le 
décodage de signaux émanant de distributeurs canadiens 
titulaires de licence? — Loi sur la radiocommunication, 
L.R.C. 1985, ch. R-2, art. 9(1)c).


 Lois — Interprétation — Principes — Approche con-
textuelle — Sens ordinaire et grammatical — Recours 
aux « valeurs de la Charte » comme principe d’interpré-
tation seulement en cas d’ambiguïté véritable.


 Appels — Questions constitutionnelles — Refus de 
répondre aux questions constitutionnelles pour cause 
d’absence de fondement factuel.


 L’appelante, une entreprise de distribution de pro-
grammation télévisuelle par satellite de radiodiffusion 
directe (« SRD »), encode ses signaux pour en cir-
conscrire la réception. Les intimés vendent à des clients 
canadiens des décodeurs américains leur permettant de 
recevoir et de regarder de la programmation SRD amé-
ricaine. Ils fournissent en outre une adresse postale aux 
États-Unis à ceux de leurs clients qui n’en possèdent 
pas déjà une, car les radiodiffuseurs américains n’auto-
risent pas sciemment le décodage de leurs signaux par 
des personnes se trouvant à l’extérieur des États-Unis. 
L’appelante, à titre d’entreprise de distribution titu-
laire d’une licence, a intenté une action devant la Cour 
suprême de la Colombie-Britannique en vertu de l’al. 
9(1)c) et du par. 18(1) de la Loi sur la radiocommuni-
cation, sollicitant notamment une injonction interdisant 
aux intimés d’aider des résidants canadiens à s’abonner 
à la programmation SRD américaine et à décoder les 
signaux pertinents. L’alinéa 9(1)c) interdit « de décoder, 
sans l’autorisation de leur distributeur légitime, [. . .] un 
signal d’abonnement ou une alimentation réseau ». Le 
juge siégeant en chambre a refusé l’injonction demandée. 
La Cour d’appel à la majorité a jugé que la personne qui 
décode des signaux non visés par la réglementation, tels 
ceux diffusés par les entreprises SRD américaines, ne 
contrevient pas à la disposition en question et elle a rejeté 
l’appel formé par l’appelante.


Present: L’Heureux-Dubé, Iacobucci, Major, Bastarache, 
Binnie, Arbour and LeBel JJ.


ON APPEAL FROM THE COURT OF APPEAL FOR 
BRITISH COLUMBIA


 Communications law — Radiocommunications — 
Direct-to-home distribution of television program-
ming — Decoding in Canada of encrypted signals 
originating from foreign satellite distributor — Whether 
s. 9(1)(c) of Radiocommunication Act prohibits decoding 
of all encrypted satellite signals, with a limited excep-
tion, or whether it bars only unauthorized decoding of 
signals that emanate from licensed Canadian distribu-
tors — Radiocommunication Act, R.S.C. 1985, c. R-2, s. 
9(1)(c).


 Statutes — Interpretation — Principles — Contextual 
approach — Grammatical and ordinary sense — “Char-
ter values” to be used as an interpretive principle only in 
circumstances of genuine ambiguity.


 Appeals — Constitutional questions — Factual record 
necessary for constitutional questions to be answered.


 The appellant engages in the distribution of 
direct-to-home (DTH) television programming and 
encrypts its signals to control reception. The respond-
ents sell U.S. decoding systems to Canadian cus-
tomers that enable them to receive and watch U.S. 
DTH progamming. They also provide U.S. mailing 
addresses to their customers who do not have one, 
since the U.S. broadcasters will not knowingly author-
ize their signals to be decoded by persons outside the 
United States. The appellant, as a licensed distribution 
undertaking, brought an action in the British Columbia 
Supreme Court, pursuant to ss. 9(1)(c) and 18(1) of the 
Radiocommunication Act, requesting in part an injunc-
tion prohibiting the respondents from assisting resident 
Canadians in subscribing to and decoding U.S. DTH 
programming. Section 9(1)(c) enjoins the decoding 
of encrypted signals without the authorization of the 
“lawful distributor of the signal or feed”. The chambers 
judge declined to grant the injunctive relief. A majority 
of the Court of Appeal held that there is no contraven-
tion of s. 9(1)(c) where a person decodes unregulated 
signals such as those broadcast by the U.S. DTH com-
panies, and dismissed the appellant’s appeal.
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 Arrêt : Le pourvoi est accueilli. L’alinéa 9(1)c) inter-
dit le décodage de tous les signaux encodés transmis par 
satellite, sous réserve d’une exception limitée.


 Le tribunal appelé à interpréter une disposition législa-
tive doit, dans chaque cas, se livrer à l’analyse contextuelle 
et téléologique privilégiée avant de décider si le texte de la 
disposition est ambigu. À cette fin, il lui faut lire les mots 
de la disposition dans leur contexte global en suivant le 
sens ordinaire et grammatical qui s’harmonise avec l’es-
prit de la loi, l’objet de celle-ci et l’intention du législateur. 
C’est uniquement lorsque au moins deux interprétations 
plausibles, qui s’harmonisent chacune également avec 
l’intention du législateur, créent une ambiguïté véritable 
que les tribunaux doivent recourir à des moyens d’inter-
prétation externes, y compris d’autres principes d’inter-
prétation — telles l’interprétation stricte des lois pénales 
et la présomption de respect des « valeurs de la Charte ».


 L’examen du contexte global de l’al. 9(1)c) et 
l’interprétation des mots qui le composent suivant 
leur sens ordinaire et grammatical, en conformité 
avec le cadre législatif dans lequel s’inscrit cette dis-
position, ne révèlent aucune ambiguïté et il n’est en 
conséquence pas nécessaire de recourir à l’un ou l’autre 
des principes subsidiaires d’interprétation législative. 
Puisque la Loi sur la radiocommunication n’interdit pas 
la radiodiffusion de signaux d’abonnement (exception 
faite de l’al. 9(1)e) qui interdit la retransmission non 
autorisée au Canada de tels signaux) et ne s’applique 
qu’au décodage survenant au Canada et aux autres 
endroits prévus au par. 3(3), la présente affaire ne 
soulève aucune question touchant à l’exercice extra-
territorial de certains pouvoirs. Le législateur entendait 
interdire de manière absolue aux résidants du Canada de 
décoder des signaux d’abonnement encodés. La seule 
exception à cette interdiction est le cas où l’intéressé a 
obtenu l’autorisation de le faire du distributeur détenant 
au Canada les droits requis pour transmettre le signal 
concerné et en permettre le décodage. En l’espèce, les 
radiodiffuseurs SRD américains ne sont pas des « dis-
tributeurs légitimes » au sens de la Loi. Le fait de con-
sidérer que l’al. 9(1)c) établit une interdiction absolue 
assortie d’une exception limitée est une interprétation 
qui s’accorde bien avec les objets de la Loi sur la radio-
diffusion et qui complète le régime établi par la Loi sur 
le droit d’auteur.


 Aucune réponse n’a été donnée à l’égard des questions 
constitutionnelles, puisque le dossier ne comportait pas 
d’éléments relatifs à la Charte propres à permettre à la 
Cour de se prononcer sur ces questions. Une partie ne 
peut invoquer un argument entièrement nouveau qui aurait 
nécessité la production d’éléments de preuve additionnels 
au procès. Les « valeurs de la Charte » ne peuvent être 


 Held: The appeal should be allowed. Section 9(1)(c) 
of the Act prohibits the decoding of all encrypted satellite 
signals, with a limited exception.


 It is necessary in every case for the court charged 
with interpreting a provision to undertake the preferred 
contextual and purposive interpretive approach before 
determining that the words are ambiguous. This requires 
reading the words of the Act in their entire context and 
in their grammatical and ordinary sense harmoniously 
with the scheme of the Act, the object of the Act and the 
intention of Parliament. It is only when genuine ambigu-
ity arises between two or more plausible readings, each 
equally in accordance with the intentions of the statute, 
that the courts need to resort to external interpretive aids, 
including other principles of interpretation such as the 
strict construction of penal statutes and the “Charter 
values” presumption.


 When the entire context of s. 9(1)(c) is considered, 
and its words are read in their grammatical and ordi-
nary sense in harmony with the legislative framework 
in which the provision is found, there is no ambiguity 
and accordingly no need to resort to any of the sub-
sidiary principles of statutory interpretation. Because 
the Radiocommunication Act does not prohibit the 
broadcasting of subscription programming signals (apart 
from s. 9(1)(e), which forbids their unauthorized retrans-
mission within Canada) and only concerns decrypting 
that occurs in Canada or other locations contemplated 
in s. 3(3), this does not give rise to any extra-territorial 
exercise of authority. Parliament intended to create an 
absolute bar on Canadian residents’ decoding encrypted 
programming signals. The only exception to this pro-
hibition occurs where authorization is acquired from a 
distributor holding the necessary legal rights in Canada 
to transmit the signal and provide the required authoriza-
tion. The U.S. DTH distributors in the present case are 
not “lawful distributors” under the Act. This interpreta-
tion of s. 9(1)(c) as an absolute prohibition with a limited 
exception accords well with the objectives set out in the 
Broadcasting Act and complements the scheme of the 
Copyright Act.


 The constitutional questions stated in this appeal are 
not answered because there is no Charter record permit-
ting this Court to address the stated questions. A party 
cannot rely upon an entirely new argument that would 
have required additional evidence to be adduced at trial. 
“Charter values” cannot inform the interpretation given 
to s. 9(1)(c) of the Radiocommunication Act, for these 
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utilisées pour éclairer l’interprétation de l’al. 9(1)c), puis-
qu’elles ne doivent être utilisées comme principe d’inter-
prétation qu’en cas d’ambiguïté véritable. L’application 
d’une présomption générale de conformité à la Charte 
pourrait parfois contrecarrer le respect de l’intention 
véritable du législateur, contrairement à ce que prescrit 
la démarche privilégiée en matière d’interprétation légis-
lative, et perturber à tort l’équilibre dialogique entre les 
pouvoirs législatif, exécutif et judiciaire. Lorsqu’une loi 
n’est pas ambiguë, les tribunaux doivent donner effet à 
l’intention clairement exprimée par le législateur et éviter 
d’utiliser la Charte pour arriver à un résultat différent.
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injunction. Appeal allowed.
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I. Introduction


 This appeal involves an issue that has divided 
courts in our country. It concerns the proper inter-
pretation of s. 9(1)(c) of the Radiocommunication 
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9(1)c) de la Loi sur la radiocommunication, L.R.C. 
1985, ch. R-2 (mod. par L.C. 1991, ch. 11, art. 83). 
Plus concrètement, il s’agit de décider si l’al. 9(1)c) 
interdit le décodage de tous les signaux encodés 
transmis par satellite, sous réserve d’une exception 
limitée, ou s’il interdit seulement le décodage non 
autorisé des signaux émanant de distributeurs cana-
diens titulaires d’une licence.


 Les intimés facilitent ce que l’on appelle géné-
ralement le « marché gris » de la radiodiffusion des 
signaux étrangers. Quoique cette expression suscite 
de nombreux débats — de fait une polémique — il 
n’est pas nécessaire d’y prendre part dans les pré-
sents motifs. En effet, la question fondamentale est 
plus restreinte et touche à l’interprétation de la dis-
position en cause : Eu égard aux faits de l’espèce, 
l’al. 9(1)c) a-t-il pour effet d’interdire le décodage 
des signaux encodés émanant de radiodiffuseurs 
américains? Pour les motifs qui suivent, j’arrive à la 
conclusion que cette disposition produit cet effet. En 
conséquence, j’accueillerais le pourvoi.


II. Contexte


 L’appelante, une société en commandite, est une 
entreprise de distribution d’émissions de télévi-
sion par satellite de radiodiffusion directe (ci-après 
« entreprise de distribution SRD » ou « radiodif-
fuseur SRD »). Elle est l’un des deux fournisseurs 
qui exploitent actuellement la licence d’entreprise 
de distribution SRD que leur a accordée le Conseil 
de la radiodiffusion et des télécommunications 
canadiennes (le « CRTC ») en vertu de la Loi sur 
la radiodiffusion, L.C. 1991, ch. 11. Il existe deux 
distributeurs dans la même situation aux États-Unis, 
mais aucun n’est titulaire d’une licence du CRTC. 
Le marché de la radiodiffusion réglementée au 
Canada est effectivement fermé aux non-Canadiens 
depuis avril 1996, par suite de la décision du gouver-
neur en conseil ordonnant au CRTC de ne pas déli-
vrer de licences de radiodiffusion ni d’accorder de 
modification ou de renouvellement de telles licen-
ces aux demandeurs qui sont des non-Canadiens 
(DORS/96-192). Cependant, les entreprises amé-
ricaines sont titulaires de licences délivrées par 
la Federal Communications Commission des 
États-Unis qui les autorisent à diffuser leurs signaux 
dans ce pays. L’intervenante DIRECTV est la plus 
importante des deux sociétés américaines.


Act, R.S.C. 1985, c. R-2 (as am. by S.C. 1991, c. 
11, s. 83). In practical terms, the issue is whether s. 
9(1)(c) prohibits the decoding of all encrypted satel-
lite signals, with a limited exception, or whether it 
bars only the unauthorized decoding of signals that 
emanate from licensed Canadian distributors.


 The respondents facilitate what is generally 
referred to as “grey marketing” of foreign broadcast 
signals. Although there is much debate — indeed 
rhetoric — about the term, it is not necessary to 
enter that discussion in these reasons. Rather, the 
central issue is the much narrower one surround-
ing the above statutory provision: does s. 9(1)(c) 
operate on these facts to prohibit the decryption of 
encrypted signals emanating from U.S. broadcast-
ers? For the reasons that follow, my conclusion is 
that it does have this effect. Consequently, I would 
allow the appeal.


II.  Background


 The appellant is a limited partnership engaged 
in the distribution of direct-to-home (“DTH”) tel-
evision programming. It is one of two current pro-
viders licensed by the Canadian Radio-television 
and Telecommunications Commission (“CRTC”) 
as a DTH distribution undertaking under the 
Broadcasting Act, S.C. 1991, c. 11. There are two 
similar DTH satellite television distributors in the 
United States, neither of which possesses a CRTC 
licence. The door has effectively been shut on foreign 
entry into the regulated Canadian broadcast market 
since April 1996, when the Governor in Council 
directed the CRTC not to issue, amend or renew 
broadcasting licences for non-Canadian applicants 
(SOR/96-192). The U.S. companies are, however, 
licensed by their country’s Federal Communications 
Commission to broadcast their signals within that 
country. The intervener DIRECTV is the larger of 
these two U.S. companies.
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 Les fournisseurs de services de radiodiffusion 
directe transmettent leurs signaux aux téléspec-
tateurs au moyen de satellites. Ils possèdent tous 
un ou plusieurs satellites en orbite géosynchrone, 
ou ont accès à de tels appareils. Seulement quel-
ques degrés de longitude terrestre séparent habi-
tuellement les satellites, qui occupent les créneaux 
orbitaux attribués par convention internationale 
à chacun des différents pays signataires. À partir 
de stations terrestres de transmission sens terre-
satellite, les fournisseurs de services de radiodiffu-
sion directe transmettent leurs signaux aux satelli-
tes, qui les rediffusent sur une large portion de la 
surface terrestre, qu’on appelle l’« empreinte » du 
satellite. Les signaux relayés par satellite ont une 
portée qui ne respecte pas les frontières internatio-
nales et s’étend souvent à de nombreux pays. Toute 
personne qui se trouve à l’intérieur de l’empreinte 
et dispose du matériel requis (en général une petite 
antenne parabolique de réception, un amplificateur 
et un récepteur) peut capter les signaux.


 L’appelante utilise les satellites d’une entre-
prise canadienne, Telesat Canada. De plus, comme 
tous les autres radiodiffuseurs SRD au Canada et 
aux États-Unis, l’appelante encode ses signaux 
pour en circonscrire la réception. Pour décoder ou 
débrouiller les signaux de l’appelante et obtenir 
leur réception en clair, le client doit être muni d’un 
dispositif supplémentaire propre à l’appelante, les 
décodeurs des différents distributeurs n’étant pas 
compatibles entre eux. L’élément fonctionnel du 
décodeur est constitué d’une carte à puce à code 
unique que l’appelante active à distance. Grâce à 
ce dispositif, une fois que le client a choisi un bloc 
d’émissions et payé les frais d’abonnement, l’ap-
pelante peut transmettre au décodeur le message 
indiquant que le client est autorisé à décoder ses 
signaux. Le décodeur est ensuite activé et le client a 
accès à la programmation débrouillée.


 L’intimé Richard Rex exploite une entre-
prise connue sous le nom Can-Am Satellites. 
Les autres intimés sont soit des employés de 
Can-Am Satellites soit des entrepreneurs indépen-
dants retenus par celle-ci. Les intimés vendent des 


 DTH broadcasting makes use of satellite technol-
ogy to transmit television programming signals to 
viewers. All DTH broadcasters own or have access 
to one or more satellites located in geosynchronous 
orbit, in a fixed position relative to the globe. The 
satellites are usually separated by a few degrees 
of Earth longitude, occupying “slots” assigned by 
international convention to their various countries 
of affiliation. The DTH broadcasters send their sig-
nals from land-based uplink stations to the satellites, 
which then diffuse the signals over a broad aspect of 
the Earth’s surface, covering an area referred to as a 
“footprint”. The broadcasting range of the satellites 
is oblivious to international boundaries and often 
extends over the territory of multiple countries. Any 
person who is somewhere within the footprint and 
equipped with the proper reception devices (typi-
cally, a small satellite reception dish antenna, ampli-
fier, and receiver) can receive the signal.


 The appellant makes use of satellites owned 
and operated by Telesat Canada, a Canadian com-
pany. Moreover, like every other DTH broadcaster 
in Canada and the U.S., the appellant encrypts its 
signals to control reception. To decode or unscram-
ble the appellant’s signals so as to permit intelligi-
ble viewing, customers must possess an additional 
decoding system that is specific to the appellant: 
the decoding systems used by other DTH broad-
casters are not cross-compatible and cannot be 
used to decode the appellant’s signals. The oper-
ational component of the decoding system is a 
computerized “smart card” that bears a unique code 
and is remotely accessible by the appellant. Through 
this device, once a customer has chosen and sub-
scribed to a programming package, and rendered 
the appropriate fee, the appellant can communicate 
to the decoder that the customer is authorized to 
decode its signals. The decoder is then activated and 
the customer receives unscrambled programming.


 The respondent, Richard Rex, carries on business 
as Can-Am Satellites. The other respondents are 
employees of, or independent contractors working 
for, Can-Am Satellites. The respondents are engaged 
in the business of selling U.S. DTH decoding 
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décodeurs américains de signaux SRD aux clients 
canadiens qui désirent s’abonner aux services 
offerts par les radiodiffuseurs SRD américains, 
lesquels utilisent des satellites qui appartiennent 
à des sociétés américaines et qui sont exploités 
par celles-ci et occupent des créneaux orbitaux 
ayant été attribués aux États-Unis. Les empreintes 
des radiodiffuseurs SRD américains sont suffisam-
ment larges pour que leurs signaux puissent être 
captés presque partout au Canada. Mais comme 
ces radiodiffuseurs n’autorisent pas sciemment le 
décodage de leurs signaux par des personnes se trou-
vant à l’extérieur des États-Unis, les intimés fournis-
sent en outre une adresse postale aux États-Unis à 
ceux de leurs clients qui n’en possèdent pas déjà 
une. Les intimés communiquent ensuite avec les 
radiodiffuseurs SRD américains pour le compte 
de leurs clients, fournissant les noms, adresse pos-
tale aux États-Unis et numéro de carte de crédit de 
chacun de ceux-ci. Il semble que cela soit suffisant 
pour convaincre les radiodiffuseurs américains que 
l’abonné est un résidant des États-Unis. La carte à 
puce du client est ensuite activée.


 Dans le passé, les intimés offraient des servi-
ces analogues à des résidants des États-Unis, de 
façon à pouvoir obtenir l’autorisation de décoder 
les signaux de l’appelante. Les intimés étaient des 
vendeurs autorisés de l’appelante à l’époque, mais 
comme cette pratique constituait un manquement à 
la convention de mandat, l’appelante a mis fin unila-
téralement à leurs relations.


 Le présent pourvoi fait suite à une action inten-
tée par l’appelante devant la Cour suprême de la 
Colombie-Britannique. L’appelante, à titre d’entre-
prise de distribution titulaire d’une licence, a pris 
action en vertu de l’al. 9(1)c) et du par. 18(1) de la 
Loi sur la radiocommunication. Elle a notamment 
demandé une injonction interdisant aux intimés 
d’aider des résidants canadiens à s’abonner aux émis-
sions transmises par des services SRD américains et 
à décoder les signaux pertinents. Le juge siégeant 
en chambre qui a été saisi de la demande a refusé 
l’injonction demandée et a ordonné que l’affaire 
soit entendue promptement. En appel de cette déci-
sion, la Cour d’appel de la Colombie-Britannique a 
débouté l’appelante, madame le juge Huddart rédi-
geant des motifs de dissidence.


systems to Canadian customers who wish to sub-
scribe to the services offered by the U.S. DTH broad-
casters, which make use of satellites owned and 
operated by U.S. companies and parked in orbital 
slots assigned to the U.S. The footprints pertaining 
to the U.S. DTH broadcasters are large enough for 
their signals to be receivable in much of Canada, 
but because these broadcasters will not knowingly 
authorize their signals to be decoded by persons out-
side of the U.S., the respondents also provide U.S. 
mailing addresses for their customers who do not 
already have one. The respondents then contact the 
U.S. DTH broadcasters on behalf of their custom-
ers, providing the customer’s name, U.S. mailing 
address, and credit card number. Apparently, this 
suffices to satisfy the U.S. DTH broadcasters that 
the subscriber is resident in the U.S., and they then 
activate the customer’s smart card.


 In the past, the respondents were providing simi-
lar services for U.S. residents, so that they could 
obtain authorization to decode the Canadian appel-
lant’s programming signals. The respondents were 
authorized sales agents for the appellant at the time, 
but because this constituted a breach of the terms of 
the agency agreement, the appellant unilaterally ter-
minated the relationship.


 The present appeal arises from an action brought 
by the appellant in the Supreme Court of British 
Columbia. The appellant, as a licensed distribu-
tion undertaking, commenced the action pursuant 
to ss. 9(1)(c) and 18(1) of the Radiocommunication 
Act. As part of the relief it sought, the appellant 
requested an injunction prohibiting the respondents 
from assisting resident Canadians in subscribing to 
and decoding U.S. DTH programming. The cham-
bers judge hearing the matter declined to grant the 
injunctive relief, and directed that the trial of the 
matter proceed on an expedited basis. On appeal of 
the chambers judge’s ruling, Huddart J.A. dissent-
ing, the Court of Appeal for British Columbia dis-
missed the appellant’s appeal.
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 L’appelante a sollicité l’autorisation de se pour-
voir devant notre Cour, qui a fait droit à sa demande 
le 19 avril 2001, avec dépens en faveur de la deman-
deresse quelle que soit l’issue de l’appel ([2001] 1 
R.C.S. vi). Le 4 septembre 2001, le Juge en chef a 
accueilli la requête présentée subséquemment par 
les intimés afin d’obtenir la formulation de ques-
tions constitutionnelles.


III. Dispositions législatives applicables


 La Loi sur la radiocommunication est l’un des 
piliers législatifs du système canadien de radiodiffu-
sion. Cette loi, ainsi qu’une autre tout aussi impor-
tante, la Loi sur la radiodiffusion, établissent le 
contexte crucial pour juger le présent pourvoi. Les 
dispositions les plus pertinentes sont reproduites 
ci-après, mais j’en citerai d’autres au besoin dans 
l’exposé de mes motifs.


Loi sur la radiocommunication, L.R.C. 1985, ch. R-2


 2. Les définitions qui suivent s’appliquent à la pré-
sente loi.


. . .


« distributeur légitime » La personne légitimement 
autorisée, au Canada, à transmettre un signal d’abon-
nement ou une alimentation réseau, en situation d’en-
codage, et à en permettre le décodage.


« encodage » Traitement électronique ou autre visant à 
empêcher la réception en clair.


. . .


« radiocommunication » ou « radio » Toute transmis-
sion, émission ou réception de signes, de signaux, 
d’écrits, d’images, de sons ou de renseignements de 
toute nature, au moyen d’ondes électromagnétiques 
de fréquences inférieures à 3 000 GHz transmises 
dans l’espace sans guide artificiel.


« radiodiffusion » Toute radiocommunication dont les 
émissions sont destinées à être reçues directement par 
le public en général.


. . .


« signal d’abonnement » Radiocommunication destinée 
à être reçue, directement ou non, par le public au 
Canada ou ailleurs moyennant paiement d’un prix 
d’abonnement ou de toute autre forme de redevance.


 The appellant applied for leave to appeal to this 
Court, which was granted on April 19, 2001, with 
costs to the applicant in any event of the cause 
([2001] 1 S.C.R. vi). The Chief Justice granted the 
respondents’ subsequent motion to state constitu-
tional questions on September 4, 2001.


III.  Relevant Statutory Provisions


 The Radiocommunication Act is one of the legis-
lative pillars of Canada’s broadcasting framework. 
It and another of the pillars, the Broadcasting Act, 
provide context that is of central importance to this 
appeal. I set out the most pertinent provisions below. 
I will cite other provisions throughout the course of 
my reasons as they become relevant.


Radiocommunication Act, R.S.C. 1985, c. R-2


 2. In this Act,


“broadcasting” means any radiocommunication in which 
the transmissions are intended for direct reception 
by the general public;


. . .


“encrypted” means treated electronically or otherwise for 
the purpose of preventing intelligible reception;


“lawful distributor”, in relation to an encrypted subscrip-
tion programming signal or encrypted network feed, 
means a person who has the lawful right in Canada to 
transmit it and authorize its decoding;


. . .


“radiocommunication” or “radio” means any transmis-
sion, emission or reception of signs, signals, writing, 
images, sounds or intelligence of any nature by means 
of electromagnetic waves of frequencies lower than 
3 000 GHz propagated in space without artificial 
guide;


. . .


“subscription programming signal” means radiocommu-
nication that is intended for reception either directly 
or indirectly by the public in Canada or elsewhere on 
payment of a subscription fee or other charge;
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 9. (1) Il est interdit :


. . .


c) de décoder, sans l’autorisation de leur distributeur 
légitime ou en contravention avec celle-ci, un signal 
d’abonnement ou une alimentation réseau;


. . .


 10. (1) Commet une infraction et encourt, sur décla-
ration de culpabilité par procédure sommaire, dans le cas 
d’une personne physique, une amende maximale de cinq 
mille dollars et un emprisonnement maximal d’un an, 
ou l’une de ces peines, ou, dans le cas d’une personne 
morale, une amende maximale de vingt-cinq mille dol-
lars quiconque, selon le cas :


. . .


b) sans excuse légitime, fabrique, importe, distribue, 
loue, met en vente, vend, installe, modifie, exploite ou 
possède tout matériel ou dispositif, ou composante de 
celui-ci, dans des circonstances donnant à penser que 
l’un ou l’autre est utilisé en vue d’enfreindre l’article 
9, l’a été ou est destiné à l’être;


. . .


 (2.1) Quiconque contrevient aux alinéas 9(1)c) ou 
d) commet une infraction et encourt, sur déclaration de 
culpabilité par procédure sommaire, dans le cas d’une 
personne physique, une amende maximale de dix mille 
dollars et un emprisonnement maximal de six mois, ou 
l’une de ces peines, dans le cas d’une personne morale, 
une amende maximale de vingt-cinq mille dollars.


. . .


 (2.5) Nul ne peut être déclaré coupable de l’infraction 
visée aux alinéas 9(1)c), d) ou e) s’il a pris les mesures 
nécessaires pour l’empêcher.


. . .


 9. (1) No person shall


. . .


(c) decode an encrypted subscription programming 
signal or encrypted network feed otherwise than 
under and in accordance with an authorization from 
the lawful distributor of the signal or feed;


. . .


 10. (1) Every person who


. . .


(b) without lawful excuse, manufactures, imports, dis-
tributes, leases, offers for sale, sells, installs, modifies, 
operates or possesses any equipment or device, or any 
component thereof, under circumstances that give rise 
to a reasonable inference that the equipment, device or 
component has been used, or is or was intended to be 
used, for the purpose of contravening section 9,


. . .


is guilty of an offence punishable on summary convic-
tion and is liable, in the case of an individual, to a fine 
not exceeding five thousand dollars or to imprisonment 
for a term not exceeding one year, or to both, or, in the 
case of a corporation, to a fine not exceeding twenty-five 
thousand dollars.


. . .


 (2.1) Every person who contravenes paragraph 9(1)(c) 
or (d) is guilty of an offence punishable on summary con-
viction and is liable, in the case of an individual, to a fine 
not exceeding ten thousand dollars or to imprisonment 
for a term not exceeding six months, or to both, or, in the 
case of a corporation, to a fine not exceeding twenty-five 
thousand dollars.


. . .


 (2.5) No person shall be convicted of an offence under 
paragraph 9(1)(c), (d) or (e) if the person exercised all 
due diligence to prevent the commission of the offence.


. . .


20
02


 C
S


C
 4


2 
(C


an
LI


I)







570 BELL EXPRESSVU v. REX  Iacobucci J. [2002] 2 S.C.R. 571BELL EXPRESSVU c. REX  Le juge Iacobucci[2002] 2 R.C.S.


 18. (1) Peut former, devant tout tribunal compétent, 
un recours civil à l’encontre du contrevenant quiconque a 
subi une perte ou des dommages par suite d’une contra-
vention aux alinéas 9(1)c), d) ou e) ou 10(1)b) et :


a) soit détient, à titre de titulaire du droit d’auteur ou 
d’une licence accordée par ce dernier, un droit dans le 
contenu d’un signal d’abonnement ou d’une alimen-
tation réseau;


. . .


c) soit est titulaire d’une licence attribuée, au titre de 
la Loi sur la radiodiffusion, par le Conseil de la radio-
diffusion et des télécommunications canadiennes et 
l’autorisant à exploiter une entreprise de radiodiffusion;


. . .


Cette personne est admise à exercer tous recours, notam-
ment par voie de dommages-intérêts, d’injonction ou 
de reddition de compte, selon ce que le tribunal estime 
indiqué.


. . .


 (6) Le présent article ne porte pas atteinte aux droits et 
aux recours prévus par la Loi sur le droit d’auteur.


Loi sur la radiodiffusion, L.C. 1991, ch. 11


 2. (1) Les définitions qui suivent s’appliquent à la pré-
sente loi.


. . .


« entreprise de distribution » Entreprise de réception de 
radiodiffusion pour retransmission, à l’aide d’ondes 
radioélectriques ou d’un autre moyen de télécom-
munication, en vue de sa réception dans plusieurs 
résidences permanentes ou temporaires ou locaux 
d’habitation, ou en vue de sa réception par une autre 
entreprise semblable.


. . .


« entreprise de radiodiffusion » S’entend notamment 
d’une entreprise de distribution ou de programmation, 
ou d’un réseau.


. . .


 18. (1) Any person who


(a) holds an interest in the content of a subscription 
programming signal or network feed, by virtue of 
copyright ownership or a licence granted by a copy-
right owner,


. . .


(c) holds a licence to carry on a broadcasting under-
taking issued by the Canadian Radio-television and 
Telecommunications Commission under the Broad-
casting Act, or


. . .


may, where the person has suffered loss or damage as 
a result of conduct that is contrary to paragraph 9(1)(c), 
(d) or (e) or 10(1)(b), in any court of competent jurisdic-
tion, sue for and recover damages from the person who 
engaged in the conduct, or obtain such other remedy, by 
way of injunction, accounting or otherwise, as the court 
considers appropriate.


. . .


 (6) Nothing in this section affects any right or remedy 
that an aggrieved person may have under the Copyright 
Act.


Broadcasting Act, S.C. 1991, c. 11


 2. (1) In this Act,


“broadcasting” means any transmission of programs, 
whether or not encrypted, by radio waves or other 
means of telecommunication for reception by the 
public by means of broadcasting receiving appara-
tus, but does not include any such transmission of 
programs that is made solely for performance or 
display in a public place;


. . .


“broadcasting undertaking” includes a distribution under-
taking, a programming undertaking and a network;


. . .


“distribution undertaking” means an undertaking for 
the reception of broadcasting and the retransmis-
sion thereof by radio waves or other means of 
telecommunication to more than one permanent or 
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« radiodiffusion » Transmission, à l’aide d’ondes radio-
électriques ou de tout autre moyen de télécommunica-
tion, d’émissions encodées ou non et destinées à être 
reçues par le public à l’aide d’un récepteur, à l’excep-
tion de celle qui est destinée à la présentation dans un 
lieu public seulement.


. . .


 (2) Pour l’application de la présente loi, sont inclus 
dans les moyens de télécommunication les systèmes 
électromagnétiques — notamment les fils, les câbles et 
les systèmes radio ou optiques —, ainsi que les autres 
procédés techniques semblables.


 (3) L’interprétation et l’application de la présente loi 
doivent se faire de manière compatible avec la liberté 
d’expression et l’indépendance, en matière de journa-
lisme, de création et de programmation, dont jouissent 
les entreprises de radiodiffusion.


 3. (1) Il est déclaré que, dans le cadre de la politique 
canadienne de radiodiffusion :


a) le système canadien de radiodiffusion doit être, 
effectivement, la propriété des Canadiens et sous leur 
contrôle;


b) le système canadien de radiodiffusion, composé 
d’éléments publics, privés et communautaires, utilise 
des fréquences qui sont du domaine public et offre, 
par sa programmation essentiellement en français et 
en anglais, un service public essentiel pour le maintien 
et la valorisation de l’identité nationale et de la souve-
raineté culturelle;


. . .


d) le système canadien de radiodiffusion devrait :


(i) servir à sauvegarder, enrichir et renforcer la struc-
ture culturelle, politique, sociale et économique du 
Canada,


(ii) favoriser l’épanouissement de l’expression cana-
dienne en proposant une très large programmation 
qui traduise des attitudes, des opinions, des idées, 
des valeurs et une créativité artistique canadiennes, 
qui mette en valeur des divertissements faisant appel 
à des artistes canadiens et qui fournisse de l’in-
formation et de l’analyse concernant le Canada et 
l’étranger considérés d’un point de vue canadien,


(iii) par sa programmation et par les chances que son 
fonctionnement offre en matière d’emploi, répondre 
aux besoins et aux intérêts, et refléter la condition 


temporary residence or dwelling unit or to another 
such undertaking;


. . .


 (2) For the purposes of this Act, “other means of tel-
ecommunication” means any wire, cable, radio, optical 
or other electromagnetic system, or any similar technical 
system.


 (3) This Act shall be construed and applied in a 
manner that is consistent with the freedom of expression 
and journalistic, creative and programming independence 
enjoyed by broadcasting undertakings.


 3. (1) It is hereby declared as the broadcasting policy 
for Canada that


(a) the Canadian broadcasting system shall be effec-
tively owned and controlled by Canadians;


(b) the Canadian broadcasting system, operating 
primarily in the English and French languages and 
comprising public, private and community elements, 
makes use of radio frequencies that are public prop-
erty and provides, through its programming, a public 
service essential to the maintenance and enhancement 
of national identity and cultural sovereignty;


. . .


 (d) the Canadian broadcasting system should


(i) serve to safeguard, enrich and strengthen the 
cultural, political, social and economic fabric of 
Canada,


(ii) encourage the development of Canadian expres-
sion by providing a wide range of programming that 
reflects Canadian attitudes, opinions, ideas, values 
and artistic creativity, by displaying Canadian talent 
in entertainment programming and by offering infor-
mation and analysis concerning Canada and other 
countries from a Canadian point of view,


(iii) through its programming and the employment 
opportunities arising out of its operations, serve the 
needs and interests, and reflect the circumstances 
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et les aspirations, des hommes, des femmes et des 
enfants canadiens, notamment l’égalité sur le plan 
des droits, la dualité linguistique et le caractère 
multiculturel et multiracial de la société canadienne 
ainsi que la place particulière qu’y occupent les peu-
ples autochtones,


(iv) demeurer aisément adaptable aux progrès scien-
tifiques et techniques;


. . .


 t) les entreprises de distribution :


(i) devraient donner priorité à la fourniture des servi-
ces de programmation canadienne, et ce en particu-
lier par les stations locales canadiennes,


(ii) devraient assurer efficacement, à l’aide des 
techniques les plus efficientes, la fourniture de la 
programmation à des tarifs abordables,


(iii) devraient offrir des conditions acceptables rela-
tivement à la fourniture, la combinaison et la vente 
des services de programmation qui leur sont fournis, 
aux termes d’un contrat, par les entreprises de radio-
diffusion,


(iv) peuvent, si le Conseil le juge opportun, créer 
une programmation — locale ou autre — de nature 
à favoriser la réalisation des objectifs de la politique 
canadienne de radiodiffusion, et en particulier à 
permettre aux minorités linguistiques et culturelles 
mal desservies d’avoir accès aux services de radio-
diffusion.


 (2) Il est déclaré en outre que le système canadien 
de radiodiffusion constitue un système unique et que 
la meilleure façon d’atteindre les objectifs de la poli-
tique canadienne de radiodiffusion consiste à confier 
la réglementation et la surveillance du système 
canadien de radiodiffusion à un seul organisme public 
autonome.


Loi sur le droit d’auteur, L.R.C. 1985, ch. C-42


 21. (1) Sous réserve du paragraphe (2), le radiodiffu-
seur a un droit d’auteur qui comporte le droit exclusif, 
à l’égard du signal de communication qu’il émet ou de 
toute partie importante de celui-ci :


a) de le fixer;


b) d’en reproduire toute fixation faite sans son auto-
risation;


and aspirations, of Canadian men, women and chil-
dren, including equal rights, the linguistic duality 
and multicultural and multiracial nature of Canadian 
society and the special place of aboriginal peoples 
within that society, and


(iv) be readily adaptable to scientific and techno-
logical change;


. . .


 (t) distribution undertakings


(i) should give priority to the carriage of Canadian 
programming services and, in particular, to the car-
riage of local Canadian stations,


(ii) should provide efficient delivery of program-
ming at affordable rates, using the most effective 
technologies available at reasonable cost,


(iii) should, where programming services are sup-
plied to them by broadcasting undertakings pursuant 
to contractual arrangements, provide reasonable 
terms for the carriage, packaging and retailing of 
those programming services, and


(iv) may, where the Commission considers it 
appropriate, originate programming, including local 
programming, on such terms as are conducive to the 
achievement of the objectives of the broadcasting 
policy set out in this subsection, and in particular 
provide access for underserved linguistic and cul-
tural minority communities.


 (2) It is further declared that the Canadian broadcast-
ing system constitutes a single system and that the objec-
tives of the broadcasting policy set out in subsection (1) 
can best be achieved by providing for the regulation and 
supervision of the Canadian broadcasting system by a 
single independent public authority.


Copyright Act, R.S.C. 1985, c. C-42


 21. (1) Subject to subsection (2), a broadcaster has 
a copyright in the communication signals that it broad-
casts, consisting of the sole right to do the following in 
relation to the communication signal or any substantial 
part thereof:


(a) to fix it,


(b) to reproduce any fixation of it that was made with-
out the broadcaster’s consent,
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c) d’autoriser un autre radiodiffuseur à le retransmet-
tre au public simultanément à son émission;


d) d’exécuter en public un signal de communication 
télévisuel en un lieu accessible au public moyennant 
droit d’entrée.


Il a aussi le droit d’autoriser les actes visés aux alinéas 
a), b) et d).


 31. . . .


 (2)  Ne constitue pas une violation du droit d’auteur 
la communication au public, par télécommunication, 
d’une œuvre, lorsqu’elle consiste en la retransmission 
d’un signal local ou éloigné, selon le cas, celle-ci étant 
licite en vertu de la Loi sur la radiodiffusion, que le signal 
est retransmis, sauf obligation ou permission légale ou 
réglementaire, intégralement et simultanément et que, 
dans le cas de la retransmission d’un signal éloigné, le 
retransmetteur a acquitté les redevances et respecté les 
modalités fixées sous le régime de la présente loi.


IV.  Les décisions des juridictions inférieures


A. Cour suprême de la Colombie-Britannique, 
[1999] B.C.J. No. 3092 (QL)


 Dans un jugement prononcé de vive voix dans 
son cabinet, le juge Brenner (maintenant juge en 
chef de la C.S.C.-B.) a souligné l’existence de déci-
sions ayant interprété de façon contradictoire l’al. 
9(1)c). À son avis, cependant, cette disposition n’est 
ni ambiguë ni incompatible avec les autres dispo-
sitions de la Loi sur la radiocommunication. Selon 
lui, l’al. 9(1)c) ne s’applique qu’au vol de signaux 
commis contre un « distributeur légitime » au 
Canada, et non aux [TRADUCTION] « abonnements 
pris et payés par des Canadiens afin de recevoir des 
signaux transmis par des distributeurs de l’extérieur 
du Canada » (par. 20). Le juge Brenner a fait le rai-
sonnement suivant (aux par. 18-19) :


[TRADUCTION] Dans cette disposition, l’infraction créée 
par le législateur au moyen de libellé qu’il a choisi d’uti-
liser est le vol de signaux encodés aux distributeurs situés 
au Canada. À mon sens, si, comme le prétend [l’appe-
lante], le législateur avait voulu que l’infraction soit le 


(c) to authorize another broadcaster to retransmit it to 
the public simultaneously with its broadcast, and


(d) in the case of a television communication signal, 
to perform it in a place open to the public on payment 
of an entrance fee,


and to authorize any act described in paragraph (a), (b) 
or (d).


 31. . . .


 (2)  It is not an infringement of copyright to commu-
nicate to the public by telecommunication any literary, 
dramatic, musical or artistic work if


(a) the communication is a retransmission of a local 
or distant signal;


(b) the retransmission is lawful under the Broadcast-
ing Act;


(c) the signal is retransmitted simultaneously and in 
its entirety, except as otherwise required or permit-
ted by or under the laws of Canada; and


(d) in the case of the retransmission of a distant 
signal, the retransmitter has paid any royalties, and 
complied with any terms and conditions, fixed under 
this Act.


IV. Judgments Below


A. Supreme Court of British Columbia, [1999] 
B.C.J. No. 3092 (QL)


 In a judgment delivered orally in chambers, 
Brenner J. (now C.J.B.C.S.C.) noted that there is 
conflicting jurisprudence on the interpretation of s. 
9(1)(c). It was the chambers judge’s opinion, how-
ever, that the provision is unambiguous, and that 
it poses no contradiction to the remainder of the 
Radiocommunication Act. He interpreted s. 9(1)(c) 
as applying only to the theft of signals from “lawful 
distributors” in Canada, and not applying to the 
“paid subscription by Canadians to signals from dis-
tributors outside Canada” (para. 20). He reasoned 
(at paras. 18-19):


The offence in that section that was created by the lan-
guage Parliament chose to use was the offence of steal-
ing encrypted signals from distributors in Canada. In my 
view, if Parliament had intended in that section to make 
it an offence in Canada to decode foreign encrypted 
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décodage, au Canada, d’un signal émanant de l’extérieur 
du Canada, il l’aurait dit. Le législateur aurait pu, à l’al. 
9(1)c), interdire expressément le décodage non autorisé 
de tout signal d’abonnement. Or il a décidé de ne pas le 
faire.


 L’interprétation de l’al. 9(1)c) préconisée par [l’ap-
pelante] ne fait aucune distinction entre la personne qui 
s’abonne, moyennant paiement, aux services d’un distri-
buteur non résidant et la personne qui vole les signaux 
d’un distributeur légitime au Canada. Suivant une telle 
interprétation, une personne résidant au Canada pourrait 
commettre un vol, même si elle paie les services qu’elle 
reçoit. Si le législateur avait voulu que l’al. 9(1)c) s’ap-
plique à cette situation, il l’aurait dit clairement. Selon 
moi, les dispositions quasi pénales de la Loi sur la radio-
communication ne doivent pas être interprétées ainsi en 
l’absence d’une disposition législative claire à cet effet.


 Le juge Brenner a en conséquence refusé à 
l’appelante l’injonction qu’elle demandait et il a 
ordonné que l’affaire soit entendue promptement.


B. Cour d’appel de la Colombie-Britannique 
(2000), 79 B.C.L.R. (3d) 250, 2000 BCCA 
493


 S’exprimant pour les juges majoritaires de la 
Cour d’appel, le juge Finch (maintenant juge en 
chef de la Colombie-Britannique) a relevé deux 
courants jurisprudentiels divergents concernant 
l’interprétation qu’il convient de donner à l’al. 
9(1)c). Les juges majoritaires ont également sou-
ligné que, dans des jugements de chacun de ces 
courants, on a jugé que la disposition n’était pas 
ambiguë, mais, de l’avis des juges de la majo-
rité, [TRADUCTION] « [u]ne disposition dont on 
peut raisonnablement dire qu’elle se prête à deux 
interprétations non ambiguës mais contradictoi-
res doit à tout le moins être considérée comme 
ambiguë » (par. 35). Pour cette raison et parce 
que l’al. 9(1)c) entraîne des conséquences du 
point de vue pénal, les juges majoritaires ont conclu 
que [TRADUCTION] « l’interprétation restrictive 
du juge siégeant en chambre [. . .] doit [. . .] être 
retenue » (par. 35). Toutefois, indépendamment 
de la jurisprudence contradictoire, la majorité 
était disposée à aboutir au même résultat par 
l’application des principes d’interprétation légis-
lative.


transmissions originating outside Canada as contended 
by the [appellant], it would have said so. In s. 9(1)(c) 
Parliament could have used language prohibiting the 
unauthorized decoding of all or any subscription pro-
gramming in Canada. This, it chose not to do.


 The interpretation of s. 9(1)(c) asserted by the [appel-
lant] makes no distinction between those who subscribe 
and pay for services from non-resident distributors and 
those who steal the signals of lawful distributors in 
Canada. That interpretation would create a theft offence 
applicable to persons in Canada who are nonetheless 
paying for the services they receive. If Parliament had 
intended s. 9(1)(c) to apply to such conduct, it would 
have said so in clear language. In my view the quasi 
criminal provisions in the Radiocommunication Act 
should not be interpreted in this manner in the absence of 
such clear parliamentary language.


 Brenner J. therefore refused to grant the injunc-
tive relief sought by the appellant. He directed that 
the trial of the matter proceed on an expedited 
basis.


B. Court of Appeal for British Columbia (2000), 
79 B.C.L.R. (3d) 250, 2000 BCCA 493


 The majority of the Court of Appeal, in a judg-
ment written by Finch J.A. (now C.J.B.C.), iden-
tified two divergent strands of case law regarding 
the proper interpretation of s. 9(1)(c). The major-
ity also noted that judgments representing each side 
had found the provision to be unambiguous; in its 
assessment, though, “[l]egislation which can rea-
sonably be said to bear two unambiguous but con-
tradictory, interpretations must, at the very least, be 
said to be ambiguous” (para. 35). For this reason, 
and the fact that s. 9(1)(c) bears penal consequences, 
the majority held that the “narrower interpretation 
adopted by the chambers judge . . . must . . . pre-
vail” (para. 35). Conflicting authorities aside, how-
ever, the majority was prepared to reach the same 
result through application of the principles of statu-
tory construction.
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 Aux termes du texte anglais de l’al. 9(1)c), il est 
interdit de décoder un signal d’abonnement ou une 
alimentation réseau sans l’autorisation du « lawful 
distributor of the signal or feed » (je souligne). La 
majorité a considéré que le fait que le législateur ait 
choisi d’utiliser l’article défini « the » — qui est 
souligné dans l’extrait qui précède — signifie que 
l’interdiction ne s’applique qu’aux [TRADUCTION] 
« signaux radiodiffusés par les distributeurs légiti-
mes titulaires d’une licence les autorisant à permet-
tre le décodage du signal en question » (par. 36). 
En d’autres termes, [TRADUCTION] « [s]i un signal 
d’abonnement n’a pas de distributeur légitime au 
Canada, personne ne saurait être autorisé à en per-
mettre le décodage » (par. 36). Par conséquent, la 
majorité a conclu que la personne qui décode des 
signaux non visés par la réglementation, tels ceux 
diffusés par les entreprises SRD américaines, ne 
contrevient pas à l’al. 9(1)c).


 La majorité a jugé que l’al. 9(1)c) visait claire-
ment la personne qui reçoit le signal et non celle qui 
le distribue, mais elle a ajouté que le législateur ne 
s’était pas exprimé d’une manière qui aurait pour 
effet d’interdire le décodage de tout signal encodé, 
indépendamment de son origine. Au contraire, de 
l’avis de la majorité, le législateur a plutôt décidé 
de réglementer uniquement les signaux transmis 
par des personnes légalement autorisées par le 
droit canadien à le faire. Rejetant la thèse de l’ap-
pelante concernant les mots « or elsewhere » (« ou 
ailleurs » en français) employés dans la définition 
de « signal d’abonnement », la majorité a conclu 
que [TRADUCTION] « le fait qu’un signal d’abonne-
ment émanant de l’extérieur du Canada soit destiné 
à être capté à l’extérieur du Canada n’empêche pas 
que, suivant l’al. 9(1)c), le décodage d’un tel signal 
n’est illégal que s’il a lieu sans la permission d’un 
distributeur légitime » (par. 40).


 S’appuyant sur ces considérations, la majorité a 
estimé qu’il était inutile d’examiner [TRADUCTION] 
« les questions de principe plus générales » ou les 
questions touchant à l’application de la Charte 
canadienne des droits et libertés (par. 44). Ne 
relevant aucune erreur dans l’interprétation du 
juge siégeant en chambre, la majorité a rejeté l’ap-
pel.


 Section 9(1)(c) enjoins the decoding of encrypted 
signals without the authorization of the “lawful dis-
tributor of the signal or feed” (emphasis added). 
The majority interpreted the legislator’s choice of 
the definite article “the”, underlined in the above 
phrase, to mean that the prohibition applies only 
“to signals broadcast by lawful distributors who are 
licensed to authorize decoding of that signal” (para. 
36). In other words, “[i]f there is no lawful distribu-
tor for an encrypted subscription program signal in 
Canada, there can be no one licensed to authorize 
its decoding” (para. 36). Consequently, according to 
the majority, there is no contravention of s. 9(1)(c) 
where a person decodes unregulated signals such as 
those broadcast by the U.S. DTH companies.


 The majority characterized s. 9(1)(c) as being 
clearly directed at regulation of the recipient rather 
than the distributor, but stated that Parliament 
had not chosen language that would prohibit 
the decoding of encrypted signals regardless of 
origin. Rather, in the majority’s view, Parliament 
elected to regulate merely in respect of signals 
transmitted by parties who are authorized by 
Canadian law to do so. Dismissing the appellant’s 
argument regarding the words “or elsewhere” in the 
definition of “subscription programming signal”, 
the majority held that “the fact that a subscription 
program signal originating outside Canada was 
intended for reception outside Canada, does not 
avoid the requirement in s. 9(1)(c) that the decod-
ing of such signals is only unlawful if it is done 
without the authorization of a lawful distributor” 
(para. 40).


 Basing its reasons on these considerations, the 
majority held that it was unnecessary to address “the 
wider policy issues” or the issues arising from the 
Canadian Charter of Rights and Freedoms (para. 
44). Finding no error in the chambers judge’s inter-
pretation, the majority dismissed the appeal.
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 Dissidente, madame le juge Huddart a examiné le 
texte de l’al. 9(1)c) à la lumière des définitions figu-
rant à l’art. 2 et elle a estimé que l’intention du légis-
lateur était évidente : la disposition [TRADUCTION] 
« a tout simplement pour effet de frapper d’illégalité 
le décodage au Canada de tous les signaux d’abon-
nement encodés [. . .] indépendamment de leur 
source ou de leur destination », sauf dans les cas 
où la personne légitimement autorisée au Canada à 
transmettre le signal concerné et à en permettre le 
décodage accorde la permission de le faire (par. 48). 
Elle a souligné que les décisions invoquées par le 
juge siégeant en chambre [TRADUCTION] « [t]out au 
plus [. . .] appuient une interprétation de l’al. 9(1)c) 
lui reconnaissant une portée moins exhaustive que 
celle suggérée par son libellé, en raison des consé-
quences qu’il emporte du point de vue pénal » (par. 
54), puis elle énonce un certain nombre de raisons 
pour lesquelles ces décisions ne devraient pas être 
suivies.


 Tout d’abord, [TRADUCTION] « on n’amorce 
pas l’interprétation d’une disposition législative 
en la qualifiant de pénale. L’interprétation consiste 
à dégager l’intention du législateur » (par. 55). 
De plus, l’interprétation restrictive de l’al. 9(1)c) 
[TRADUCTION] « ne tient pas compte de l’objec-
tif directeur plus général » du cadre réglemen-
taire applicable, savoir « l’existence d’un système 
de radiodiffusion véritablement canadien dans un 
pays au vaste territoire mais faiblement peuplé, et 
ce à l’intérieur de l’empreinte de transmission d’un 
pays à la population dix fois plus grande et qui, 
peut-on prétendre, est celui qui répand le plus sa 
culture aux quatre coins du monde » (par. 49). Le 
juge Huddart a également fait état de la question 
des droits d’auteur et affirmé qu’[TRADUCTION] 
« [i]l est raisonnablement possible d’inférer que, 
indépendamment des lois canadiennes, les distri-
buteurs américains ont des motifs commerciaux 
ou juridiques de ne pas s’attaquer au marché cana-
dien. [. . .] Néanmoins, seul le Canada peut régir la 
réception de signaux étrangers au Canada » (par. 
50).


 S’appuyant sur l’arrêt Canada (Procureur géné-
ral) c. Mossop, [1993] 1 R.C.S. 554, madame le 
juge Huddart a refusé de donner à l’al. 9(1)c) une 


 Dissenting, Huddart J.A. considered the text of 
s. 9(1)(c) in light of the definitions set out in s. 2, 
and concluded that Parliamentary intent was evi-
dent: the provision “simply render[s] unlawful the 
decoding in Canada of all encrypted programming 
signals . . . regardless of their source or intended 
destination”, except where authorization is given by 
a person having the lawful right in Canada to trans-
mit and authorize the decoding of the signals (para. 
48). She stressed that the line of cases relied upon by 
the chambers judge “[a]t most . . . provides support 
for a less inclusive interpretation of s. 9(1)(c) than 
its wording suggests on its face because it has penal 
consequences” (para. 54), and proceeded to set out a 
number of reasons for which these cases should not 
be followed.


 For one, “the task of interpreting a statutory pro-
vision does not begin with its being typed as penal. 
The task of interpretation is a search for the intention 
of Parliament” (para. 55). As well, the more restric-
tive reading of s. 9(1)(c) “ignores the broader policy 
objective” of the governing regulatory scheme, this 
being “the maintenance of a distinctively Canadian 
broadcasting industry in a large country with a small 
population within the transmission footprint of 
arguably the most culturally assertive country in the 
world with a population ten times larger” (para. 49). 
Huddart J.A. also referred to the existence of copy-
right interests, and stated that “[i]t can reasonably be 
inferred that U.S. distributors have commercial or 
legal reasons apart from Canadian laws for not seek-
ing a Canadian market. . . . Yet only Canada can 
control the reception of foreign signals in Canada” 
(para. 50).


 Huddart J.A. declined the respondents’ invitation 
to read s. 9(1)(c) in a manner that “respect[s] section 
2(b) of the Charter” (para. 57), relying on Canada 
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interprétation [TRADUCTION] « respect[ant] l’al. 
2b) de la Charte » (par. 57), comme l’invitaient à 
le faire les intimés. Elle a ensuite conclu ainsi (au 
par. 58) :


 [TRADUCTION] En résumé, je ne suis pas persuadée 
que la jurisprudence sur laquelle s’est fondé le juge 
siégeant en chambre établit que la disposition est ambi-
guë ou susceptible d’interprétations contradictoires. Je 
n’estime pas que les tribunaux ont dégagé deux inter-
prétations tout à fait différentes mais non équivoques. 
Considéré isolément, le texte de l’al. 9(1)c) permet de 
dégager clairement l’intention du législateur. Cette inter-
prétation est compatible avec l’objet de l’ensemble du 
cadre réglementaire dans le contexte des conventions 
internationales sur le droit d’auteur, avec l’objet de la Loi 
à l’intérieur de ce cadre et avec le régime établi par la Loi 
elle-même. Les juges et les tribunaux qui ont interprété 
la disposition différemment l’ont fait pour limiter son 
application de manière à éviter les conséquences d’ordre 
pénal, alors que le législateur a manifestement voulu que 
les actes en question produisent de telles conséquences, 
comme au moins un des juges souscrivant à cette thèse l’a 
reconnu expressément dans ses motifs. À mon avis, il faut 
donner une interprétation alambiquée à cette disposition 
pour arriver à la conclusion tirée dans R. c. Love [(1997), 
117 Man. R. (2d) 123 (B.R.)] et dans les décisions qui 
l’ont suivie.


Le juge Huddart aurait accueilli le pourvoi et 
rendu le jugement déclaratoire demandé par l’ap-
pelante.


V.  Les questions en litige


 Le présent pourvoi soulève trois questions :


1. L’alinéa 9(1)c) de la Loi sur la radiocommu-
nication interdit-il le décodage de manière 
absolue, sous réserve d’une exception limitée, 
ou autorise-t-il le décodage de tous les signaux, 
sauf ceux pour lesquels il existe un distributeur 
légitime qui n’a pas donné l’autorisation de le 
faire?


2. L’alinéa 9(1)c) de la Loi sur la radiocommu-
nication est-il incompatible avec l’al. 2b) de la 
Charte canadienne des droits et libertés?


3. Dans l’affirmative, la disposition législative 
peut-elle être justifiée au regard de l’article 
premier de la Charte?


(Attorney General) v. Mossop, [1993] 1 S.C.R. 554, 
in this regard. She then concluded (at para. 58):


 In summary, I am not persuaded the line of cases on 
which the chambers judge relied establish the provision 
is ambiguous or capable of contradictory meanings. I 
do not consider courts have found two entirely differ-
ent unambiguous meanings for the provision. The words 
of section 9(1)(c), taken alone, provide a clear basis for 
the determination of Parliament’s intention. That mean-
ing is consistent with the purpose of the entire regula-
tory scheme in the context of the international copyright 
agreements, with the purpose of the Act within that 
scheme, and with the scheme of the Act itself. Those 
cases interpreting the provision differently have done 
so with the purpose of narrowing its application to avoid 
penal consequences of what Parliament clearly intended 
to have penal consequences, as at least one of the judges 
taking that view explicitly acknowledged in his reasons. 
In my view it takes a convoluted reading of the provision 
to produce the result reached by the court in R. v. Love 
[(1997), 117 Man. R. (2d) 123 (Q.B.)], and the decisions 
that have followed it.


Huddart J.A. would have allowed the appeal and 
granted the declaration requested by the appellant.


V.  Issues


 This appeal raises three issues:


1.  Does s. 9(1)(c) of the Radiocommunication Act 
create an absolute prohibition against decod-
ing, followed by a limited exception, or does it 
allow all decoding, except for those signals for 
which there is a lawful distributor who has not 
granted its authorization?


2.  Is s. 9(1)(c) of the Radiocommunication Act 
inconsistent with s. 2(b) of the Canadian Char-
ter of Rights and Freedoms?


3.  If the answer to the above question is “yes”, can 
the statutory provision be justified pursuant to 
s. 1 of the Charter?
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VI.  L’analyse


A. Introduction


 On peut, sans exagérer, affirmer que l’al. 9(1)c) de 
la Loi sur la radiocommunication, une loi fédérale, 
n’a pas été appliqué de manière uniforme par les 
tribunaux du pays. D’une part, dans certaines déci-
sions les tribunaux ont interprété cette disposition 
(ou suggéré qu’elle pouvait l’être) d’une manière 
ayant pour effet de créer une interdiction absolue, 
assortie d’une exception limitée, savoir les cas où 
le distributeur canadien légitime accorde l’autorisa-
tion prévue : R. c. Open Sky Inc., [1994] M.J. No. 
734 (QL) (C. prov.), par. 36, conf. par (1995), 106 
Man. R. (2d) 37 (B.R.) (sub nom. R. c. O’Connor), 
par. 10, demande d’autorisation d’appel à la Cour 
d’appel refusée pour d’autres motifs (1996), 110 
Man. R. (2d) 153 (C.A.); R. c. King, [1996] N.B.J. 
No. 449 (QL) (B.R.), par. 19-20, inf. pour d’autres 
motifs par (1997), 187 R.N.-B. (2d) 185 (C.A.) 
(sub nom. King c. Canada (Attorney General)); 
R. c. Knibb (1997), 198 A.R. 161 (C. prov.), conf. 
par [1998] A.J. No. 628 (QL) (B.R.) (sub nom. R. c. 
Quality Electronics (Taber) Ltd.); ExpressVu Inc. c. 
NII Norsat International Inc., [1998] 1 C.F. 245 (1re 
inst.), conf. par [1997] A.C.F. no 1563 (QL) (C.A.); 
WIC Premium Television Ltd. c. General Instrument 
Corp. (2000), 272 A.R. 201, 2000 ABQB 628, par. 
72; Canada (Procureure générale) c. Pearlman, 
[2001] R.J.Q. 2026 (C.Q.), p. 2034.


 D’autre part, on relève un certain nombre de 
décisions à l’effet contraire, où les tribunaux 
ont adhéré à l’interprétation plus restrictive rete-
nue en l’espèce par les juges majoritaires de la 
Cour d’appel de la Colombie-Britannique : R. c. 
Love (1997), 117 Man. R. (2d) 123 (B.R.); R. c. 
Ereiser (1997), 156 Sask. R. 71 (B.R.); R. c. 
LeBlanc, [1997] N.S.J. No. 476 (QL) (C.S.); 
Ryan c. 361779 Alberta Ltd. (1997), 208 A.R. 396 
(C. prov.), par. 12; R. c. Thériault, [2000] R.J.Q. 
2736 (C.Q.), conf. par C.S. Drummondville, no 
405-36-000044-003, 13 juin 2001 (sub nom. R. c. 
D’Argy); R. c. Gregory Électronique Inc., [2000] 
J.Q. no 4923 (QL) (C.Q.), conf. par [2001] J.Q. no 
4925 (QL) (C.S.); R. c. S.D.S. Satellite Inc., C.Q. 
Laval, no 540-73-000055-980, 31 octobre 2000; 


VI. Analysis


A. Introduction


 It is no exaggeration to state that s. 9(1)(c) of 
the federal Radiocommunication Act has received 
inconsistent application in the courts of this coun-
try. On one hand, there is a series of cases inter-
preting the provision (or suggesting that it might 
be interpreted) so as to create an absolute prohibi-
tion, with a limited exception where authorization 
from a lawful Canadian distributor is received: R. 
v. Open Sky Inc., [1994] M.J. No. 734 (QL) (Prov. 
Ct.), at para. 36, aff’d (1995), 106 Man. R. (2d) 37 
(Q.B.) (sub nom. R. v. O’Connor), at para. 10, leave 
to appeal refused on other grounds (1996), 110 
Man. R. (2d) 153 (C.A.); R. v. King, [1996] N.B.J. 
No. 449 (QL) (Q.B.), at paras. 19-20, rev’d on other 
grounds (1997), 187 N.B.R. (2d) 185 (C.A.) (sub 
nom. King v. Canada (Attorney General)); R. v. 
Knibb (1997), 198 A.R. 161 (Prov. Ct.), aff’d [1998] 
A.J. No. 628 (QL) (Q.B.) (sub nom. R. v. Quality 
Electronics (Taber) Ltd.); ExpressVu Inc. v. NII 
Norsat International Inc., [1998] 1 F.C. 245 (T.D.), 
aff’d (1997), 222 N.R. 213 (F.C.A.); WIC Premium 
Television Ltd. v. General Instrument Corp. (2000), 
272 A.R. 201, 2000 ABQB 628, at para. 72; Canada 
(Procureure générale) v. Pearlman, [2001] R.J.Q. 
2026 (C.Q.), at p. 2034.


 On the other hand, there are a number of con-
flicting cases that have adopted the more restric-
tive interpretation favoured by the majority of 
the Court of Appeal for British Columbia in 
the case at bar: R. v. Love (1997), 117 Man. R. 
(2d) 123 (Q.B.); R. v. Ereiser (1997), 156 Sask. 
R. 71 (Q.B.); R. v. LeBlanc, [1997] N.S.J. No. 
476 (QL) (S.C.); Ryan v. 361779 Alberta Ltd. 
(1997), 208 A.R. 396 (Prov. Ct.), at para. 12; R. 
v. Thériault, [2000] R.J.Q. 2736 (C.Q.), aff’d Sup. 
Ct. Drummondville, No. 405-36-000044-003, 
June 13, 2001 (sub nom. R. v. D’Argy); R. v. 
Gregory Électronique Inc., [2000] Q.J. No. 4923 
(QL) (C.Q.), aff’d [2001] Q.J. No. 4925 (QL) 
(Sup. Ct.); R. v. S.D.S. Satellite Inc., C.Q. Laval, 
No. 540-73-000055-980, October 31, 2000; R. v. 
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R. c. Scullion, [2001] R.J.Q. 2018 (C.Q.); R. c. 
Branton (2001), 53 O.R. (3d) 737 (C.A.).


 Comme on peut le constater, cette divergence 
d’interprétations ne s’explique pas seulement 
par le fait que différentes juridictions dans diver-
ses provinces ont adopté des démarches distinc-
tes. Bien que les tribunaux de dernier ressort de 
la Colombie-Britannique et de l’Ontario se soient 
prononcés en faveur de l’interprétation restrictive 
et que ces décisions lient les tribunaux inférieurs 
de ces provinces, et que la Cour d’appel fédérale ait 
rendu une décision à l’effet contraire liant la Section 
de première instance de cette cour, les tribunaux de 
première instance de l’Alberta, du Manitoba et du 
Québec ont rendu des décisions inconciliables et il 
n’y a pas encore, dans ces provinces, d’arrêt contrai-
gnant sur la question. Le présent pourvoi offre donc 
à notre Cour l’occasion d’harmoniser les interpréta-
tions discordantes qui existent dans l’ensemble du 
Canada.


 En toute déférence, j’estime que la Cour d’ap-
pel de la Colombie-Britannique a mal interprété 
l’al. 9(1)c) en tentant de trouver son chemin dans 
ce dédale de décisions contradictoires. À mon avis, 
cinq aspects de la décision des juges majoritaires 
requièrent examen. Premièrement, les juges majo-
ritaires ont commencé leur analyse en tenant pour 
acquis qu’il y avait ambiguïté. Deuxièmement, ils 
ont accordé une importance excessive au seul fait 
qu’un grand nombre de juges avaient divergé d’opi-
nions quant à l’interprétation de l’al. 9(1)c). Troisiè-
mement, ils ne se sont pas arrêtés suffisamment à la 
place de la Loi sur la radiocommunication au sein 
du régime de réglementation de la radiodiffusion au 
Canada ni pris en considération les objectifs de ce 
régime, estimant plutôt qu’il était inutile d’exami-
ner ces [TRADUCTION] « questions de principe plus 
générales ». Quatrièmement, les juges majoritaires 
n’ont pas interprété le texte anglais de la disposi-
tion conformément à sa structure grammaticale, 
à savoir une interdiction suivie d’une exception limi-
tée. Enfin, ils ont dans les faits inversé les éléments 
du texte de la disposition, de telle sorte que les 
signaux dont un distributeur légitime pouvait per-
mettre le décodage (c’est-à-dire l’exception) se trou-
vaient à définir l’étendue même de l’interdiction.


Scullion, [2001] R.J.Q. 2018 (C.Q.); R. v. Branton 
(2001), 53 O.R. (3d) 737 (C.A.).


 As can be seen, the schism is not explained 
simply by the adoption of different approaches in 
different jurisdictions. Although the highest courts 
in British Columbia and Ontario have now produced 
decisions that bind the lower courts in those prov-
inces to the restrictive interpretation, and although 
the Federal Court of Appeal has similarly bound the 
Trial Division courts under it to the contrary inter-
pretation, the trial courts in Alberta, Manitoba, and 
Quebec have produced irreconcilable decisions. 
Those provinces remain without an authoritative 
determination on the matter. This appeal, therefore, 
places this Court in a position to harmonize the 
interpretive dissonance that is echoing throughout 
Canada.


 In attempting to steer its way through this maze 
of cases, the Court of Appeal for British Columbia, 
in my respectful view, erred in its interpretation of 
s. 9(1)(c). In my view, there are five aspects of the 
majority’s decision that warrant discussion. First, it 
commenced analysis from the belief that an ambi-
guity existed. Second, it placed undue emphasis on 
the sheer number of judges who had disagreed as 
to the proper interpretation of s. 9(1)(c). Third, it 
did not direct sufficient attention to the context of 
the Radiocommunication Act within the regulatory 
régime for broadcasting in Canada, and did not con-
sider the objectives of that régime, feeling that it was 
unnecessary to address these “wider policy issues”. 
Fourth, the majority did not read s. 9(1)(c) gram-
matically in accordance with its structure, namely, 
a prohibition with a limited exception. Finally, the 
majority of the court effectively inverted the words 
of the provision, such that the signals for which a 
lawful distributor could provide authorization to 
decode (i.e., the exception) defined the very scope 
of the prohibition.
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B. L’alinéa 9(1)c) de la Loi sur la radiocommu-
nication interdit-il le décodage de manière 
absolue, sous réserve d’une exception limitée, 
ou autorise-t-il le décodage de tous les signaux, 
sauf ceux pour lesquels il existe un distributeur 
légitime qui n’a pas donné l’autorisation de le 
faire?


(1) Principes d’interprétation législative


 Voici comment, à la p. 87 de son ouvrage 
Construction of Statutes (2e éd. 1983), Elmer 
Driedger a énoncé le principe applicable, de la 
manière qui fait maintenant autorité :


 [TRADUCTION] Aujourd’hui, il n’y a qu’un seul prin-
cipe ou solution : il faut lire les termes d’une loi dans leur 
contexte global en suivant le sens ordinaire et grammati-
cal qui s’harmonise avec l’esprit de la loi, l’objet de la loi 
et l’intention du législateur.


Notre Cour a à maintes reprises privilégié la 
méthode moderne d’interprétation législative propo-
sée par Driedger, et ce dans divers contextes : voir, 
par exemple, Stubart Investments Ltd. c. La Reine, 
[1984] 1 R.C.S. 536, p. 578, le juge Estey; Québec 
(Communauté urbaine) c. Corp. Notre-Dame de 
Bon-Secours, [1994] 3 R.C.S. 3, p. 17; Rizzo & 
Rizzo Shoes Ltd. (Re), [1998] 1 R.C.S. 27, par. 
21; R. c. Gladue, [1999] 1 R.C.S. 688, par. 25; R. 
c. Araujo, [2000] 2 R.C.S. 992, 2000 CSC 65, par. 
26; R. c. Sharpe, [2001] 1 R.C.S. 45, 2001 CSC 2, 
par. 33, le juge en chef McLachlin; Chieu c. Canada 
(Ministre de la Citoyenneté et de l’Immigration), 
[2002] 1 R.C.S. 84, 2002 CSC 3, par. 27. Je tiens 
également à souligner que, pour ce qui est de la 
législation fédérale, le bien-fondé de la méthode 
privilégiée par notre Cour est renforcé par l’art. 12 
de la Loi d’interprétation, L.R.C. 1985, ch. I-21, 
qui dispose que tout texte « est censé apporter une 
solution de droit et s’interprète de la manière la plus 
équitable et la plus large qui soit compatible avec la 
réalisation de son objet ».


 Cette méthode reconnaît le rôle important que 
joue inévitablement le contexte dans l’interpréta-
tion par les tribunaux du texte d’une loi. Comme l’a 
fait remarquer avec perspicacité le professeur John 
Willis dans son influent article intitulé « Statute 
Interpretation in a Nutshell » (1938), 16 R. du B. 


B. Does Section 9(1)(c) of the Radiocommunication 
Act Create an Absolute Prohibition Against 
Decoding, Followed by a Limited Exception, or 
Does it Allow all Decoding, Except for Those 
Signals for Which There Is a Lawful Distributor 
who Has not Granted its Authorization?


(1) Principles of Statutory Interpretation


 In Elmer Driedger’s definitive formulation, found 
at p. 87 of his Construction of Statutes (2nd ed. 
1983):


 Today there is only one principle or approach, namely, 
the words of an Act are to be read in their entire context 
and in their grammatical and ordinary sense harmoni-
ously with the scheme of the Act, the object of the Act, 
and the intention of Parliament.


Driedger’s modern approach has been repeatedly 
cited by this Court as the preferred approach to stat-
utory interpretation across a wide range of interpre-
tive settings: see, for example, Stubart Investments 
Ltd. v. The Queen, [1984] 1 S.C.R. 536, at p. 578, 
per Estey J.; Québec (Communauté urbaine) v. 
Corp. Notre-Dame de Bon-Secours, [1994] 3 S.C.R. 
3, at p. 17; Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 
S.C.R. 27, at para. 21; R. v. Gladue, [1999] 1 S.C.R. 
688, at para. 25; R. v. Araujo, [2000] 2 S.C.R. 992, 
2000 SCC 65, at para. 26; R. v. Sharpe, [2001] 1 
S.C.R. 45, 2001 SCC 2, at para. 33, per McLachlin 
C.J.; Chieu v. Canada (Minister of Citizenship and 
Immigration), [2002] 1 S.C.R. 84, 2002 SCC 3, at 
para. 27. I note as well that, in the federal legisla-
tive context, this Court’s preferred approach is but-
tressed by s. 12 of the Interpretation Act, R.S.C. 
1985, c. I-21, which provides that every enactment 
“is deemed remedial, and shall be given such fair, 
large and liberal construction and interpretation as 
best ensures the attainment of its objects”.


 The preferred approach recognizes the impor-
tant role that context must inevitably play when a 
court construes the written words of a statute: as 
Professor John Willis incisively noted in his semi-
nal article “Statute Interpretation in a Nutshell” 
(1938), 16 Can. Bar Rev. 1, at p. 6, “words, like 
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can. 1, p. 6, [TRADUCTION] « les mots, comme 
les gens, prennent la couleur de leur environne-
ment ». Cela étant, lorsque la disposition litigieuse 
fait partie d’une loi qui est elle-même un élément 
d’un cadre législatif plus large, l’environnement qui 
colore les mots employés dans la loi et le cadre dans 
lequel celle-ci s’inscrit sont plus vastes. En pareil 
cas, l’application du principe énoncé par Driedger 
fait naître ce que notre Cour a qualifié, dans R. c. 
Ulybel Enterprises Ltd., [2001] 2 R.C.S. 867, 2001 
CSC 56, par. 52, de « principe d’interprétation qui 
présume l’harmonie, la cohérence et l’uniformité 
entre les lois traitant du même sujet ». (Voir égale-
ment Stoddard c. Watson, [1993] 2 R.C.S. 1069, p. 
1079; Pointe-Claire (Ville) c. Québec (Tribunal du 
travail), [1997] 1 R.C.S. 1015, par. 61, le juge en 
chef Lamer.)


 D’autres principes d’interprétation — telles l’in-
terprétation stricte des lois pénales et la présomption 
de respect des « valeurs de la Charte » — ne s’ap-
pliquent que si le sens d’une disposition est ambi-
guë. (Voir, relativement à l’interprétation stricte : 
Marcotte c. Sous-procureur général du Canada, 
[1976] 1 R.C.S. 108, p. 115, le juge Dickson (plus 
tard Juge en chef du Canada); R. c. Goulis (1981), 33 
O.R. (2d) 55 (C.A.), p. 59-60; R. c. Hasselwander, 
[1993] 2 R.C.S. 398, p. 413, et R. c. Russell, [2001] 
2 R.C.S. 804, 2001 CSC 53, par. 46. Je vais exami-
ner plus loin le principe du respect des « valeurs de 
la Charte ».)


 Qu’est-ce donc qu’une ambiguïté en droit? 
Une ambiguïté doit être « réelle » (Marcotte, 
précité, p. 115). Le texte de la disposition doit 
être [TRADUCTION] « raisonnablement suscepti-
ble de donner lieu à plus d’une interprétation » 
(Westminster Bank Ltd. c. Zang, [1966] A.C. 182 
(H.L.), p. 222, lord Reid). Il est cependant néces-
saire de tenir compte du « contexte global » 
de la disposition pour pouvoir déterminer si elle 
est raisonnablement susceptible de multiples 
interprétations. Sont pertinents à cet égard les 
propos suivants, prononcés par le juge Major dans 
l’arrêt CanadianOxy Chemicals Ltd. c. Canada 
(Procureur général), [1999] 1 R.C.S. 743, par. 14 : 
« C’est uniquement lorsque deux ou plusieurs inter-
prétations plausibles, qui s’harmonisent chacune


people, take their colour from their surroundings”. 
This being the case, where the provision under con-
sideration is found in an Act that is itself a compo-
nent of a larger statutory scheme, the surroundings 
that colour the words and the scheme of the Act are 
more expansive. In such an instance, the applica-
tion of Driedger’s principle gives rise to what was 
described in R. v. Ulybel Enterprises Ltd., [2001] 2 
S.C.R. 867, 2001 SCC 56, at para. 52, as “the prin-
ciple of interpretation that presumes a harmony, 
coherence, and consistency between statutes dealing 
with the same subject matter”. (See also Stoddard v. 
Watson, [1993] 2 S.C.R. 1069, at p. 1079; Pointe-
Claire (City) v. Quebec (Labour Court), [1997] 1 
S.C.R. 1015, at para. 61, per Lamer C.J.)


 Other principles of interpretation — such as the 
strict construction of penal statutes and the “Charter 
values” presumption — only receive application 
where there is ambiguity as to the meaning of a 
provision. (On strict construction, see: Marcotte 
v. Deputy Attorney General for Canada, [1976] 1 
S.C.R. 108, at p. 115, per Dickson J. (as he then 
was); R. v. Goulis (1981), 33 O.R. (2d) 55 (C.A.), at 
pp. 59-60; R. v. Hasselwander, [1993] 2 S.C.R. 398, 
at p. 413; R. v. Russell, [2001] 2 S.C.R. 804, 2001 
SCC 53, at para. 46. I shall discuss the “Charter 
values” principle later in these reasons.)


 What, then, in law is an ambiguity? To answer, 
an ambiguity must be “real” (Marcotte, supra, 
at p. 115). The words of the provision must be 
“reasonably capable of more than one meaning” 
(Westminster Bank Ltd. v. Zang, [1966] A.C. 182 
(H.L.), at p. 222, per Lord Reid). By necessity, how-
ever, one must consider the “entire context” of a pro-
vision before one can determine if it is reasonably 
capable of multiple interpretations. In this regard, 
Major J.’s statement in CanadianOxy Chemicals 
Ltd. v. Canada (Attorney General), [1999] 1 S.C.R. 
743, at para. 14, is apposite: “It is only when genu-
ine ambiguity arises between two or more plausible 
readings, each equally in accordance with the inten-
tions of the statute, that the courts need to resort 
to external interpretive aids” (emphasis added), to 
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également avec l’intention du législateur, créent une 
ambiguïté véritable que les tribunaux doivent recou-
rir à des moyens d’interprétation externes » (je sou-
ligne), propos auxquels j’ajouterais ce qui suit : « y 
compris d’autres principes d’interprétation ».


 Voila pourquoi on ne saurait conclure à l’exis-
tence d’une ambiguïté du seul fait que plusieurs 
tribunaux — et d’ailleurs plusieurs auteurs — ont 
interprété différemment une même disposition. 
Autant il serait inapproprié de faire le décompte 
des décisions appuyant les diverses interpréta-
tions divergentes et d’appliquer celle qui recueille 
le « plus haut total », autant il est inapproprié de 
partir du principe que l’existence d’interprétations 
divergentes révèle la présence d’une ambiguïté. Il 
est donc nécessaire, dans chaque cas, que le tribu-
nal appelé à interpréter une disposition législative se 
livre à l’analyse contextuelle et téléologique énon-
cée par Driedger, puis se demande si [TRADUCTION] 
« le texte est suffisamment ambigu pour inciter 
deux personnes à dépenser des sommes considéra-
bles pour faire valoir deux interprétations divergen-
tes » (Willis, loc. cit., p. 4-5).


(2) Application aux faits de l’espèce


 Il n’est pas nécessaire, dans chaque cas, d’ana-
lyser séparément les divers facteurs d’interpréta-
tion énumérés par Driedger et, quoi qu’il en soit, 
ils sont étroitement liés et interdépendants (Chieu, 
précité, par. 28). Dans le contexte du présent pour-
voi, mon analyse est divisée en deux grandes 
rubriques. Toutefois, avant de l’amorcer, je tiens 
à mettre en relief un certain nombre d’éléments 
propres à la présente affaire. Premièrement, nul 
ne conteste le fait que les signaux des radiodiffu-
seurs SRD américains sont « encodés » au sens 
de la Loi, non plus que le fait que ces radiodiffu-
seurs ne sont pas des « distributeurs légitimes » au 
sens de la Loi. Deuxièmement, tous les radiodif-
fuseurs SRD au Canada et aux États-Unis exigent 
le paiement « d’un prix d’abonnement ou de toute 
autre forme de redevance » pour l’accès à leurs 
signaux débrouillés. Enfin, je précise que les mots 
« alimentation réseau » figurant à l’al. 9(1)c) ne 
sont pas pertinents en l’espèce et qu’on peut en faire 
abstraction dans l’analyse.


which I would add, “including other principles of 
interpretation”.


 For this reason, ambiguity cannot reside in the 
mere fact that several courts — or, for that matter, 
several doctrinal writers — have come to differing 
conclusions on the interpretation of a given provi-
sion. Just as it would be improper for one to engage 
in a preliminary tallying of the number of decisions 
supporting competing interpretations and then apply 
that which receives the “higher score”, it is not appro-
priate to take as one’s starting point the premise that 
differing interpretations reveal an ambiguity. It is 
necessary, in every case, for the court charged with 
interpreting a provision to undertake the contextual 
and purposive approach set out by Driedger, and 
thereafter to determine if “the words are ambiguous 
enough to induce two people to spend good money 
in backing two opposing views as to their meaning” 
(Willis, supra, at pp. 4-5).


(2) Application to this Case


 The interpretive factors laid out by Driedger 
need not be canvassed separately in every case, 
and in any event are closely related and interde-
pendent (Chieu, supra, at para. 28). In the context 
of the present appeal, I will group my discussion 
under two broad headings. Before commencing my 
analysis, however, I wish to highlight a number of 
issues on these facts. First, there is no dispute sur-
rounding the fact that the signals of the U.S. DTH 
broadcasters are “encrypted” under the meaning of 
the Act, nor is there any dispute regarding the fact 
that the U.S. broadcasters are not “lawful distrib-
utors” under the Act. Secondly, all of the DTH 
broadcasters in Canada and the U.S. require a 
person to pay “a subscription fee or other charge” 
for unscrambled reception. Finally, I note that the 
“encrypted network feed” portion of s. 9(1)(c) is not 
relevant on these facts and can be ignored for the 
purposes of analysis.
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a) Sens ordinaire et grammatical


 Fondamentalement, l’al. 9(1)c) se présente 
comme une interdiction assortie d’une exception 
limitée. Je reproduis à nouveau le texte de cette dis-
position en en soulignant les passages pertinents :


Il est interdit :


. . .


c) de décoder, sans l’autorisation de leur distributeur 
légitime ou en contravention avec celle-ci, un signal 
d’abonnement ou une alimentation réseau;


No person shall


. . .


(c) decode an encrypted subscription programming 
signal or encrypted network feed otherwise than under 
and in accordance with an authorization from the lawful 
distributor of the signal or feed; [Je souligne.]


La disposition énonce une interdiction générale (« Il 
est interdit »), qu’elle précise en en indiquant la 
nature (« décoder ») et l’objet (« un signal d’abon-
nement ou une alimentation réseau ») et qu’elle 
assortit d’une exception (« sans l’autorisation de 
leur distributeur légitime ») : voir Pearlman, pré-
cité, p. 2031. La version anglaise énonce elle aussi 
ces quatre éléments, quoique dans un ordre légère-
ment différent.


 L’activité interdite est le décodage. Par consé-
quent, comme l’a fait remarquer la Cour d’appel, 
l’interdiction prévue à l’al. 9(1)c) vise l’aspect 
réception de la radiodiffusion. Indépendamment 
de la provenance des signaux, lorsque le décodage 
reproché a lieu au Canada, la question de la possible 
portée extraterritoriale de la Loi ne se soulève pas. 
Dans la présente affaire, la réception dont l’appe-
lante demande l’interdiction se produit entièrement 
au Canada.


 L’objet de l’interdiction revêt une importance 
cruciale dans le présent pourvoi. Aux termes de l’al. 
9(1)c), il est interdit de décoder « un signal d’abon-
nement » (en anglais « an encrypted subscription 
programming signal ») (je souligne). L’emploi 
de l’article indéfini est révélateur. Le mot « un » 


(a) Grammatical and Ordinary Sense


 In its basic form, s. 9(1)(c) is structured as a pro-
hibition with a limited exception. Again, with the 
relevant portions emphasized, it states that:


No person shall


. . .


(c) decode an encrypted subscription programming 
signal or encrypted network feed otherwise than under 
and in accordance with an authorization from the lawful 
distributor of the signal or feed;


Il est interdit :


. . .


c) de décoder, sans l’autorisation de leur distributeur 
légitime ou en contravention avec celle-ci, un signal 
d’abonnement ou une alimentation réseau; [Emphasis 
added.]


The provision opens with the announcement of a 
broad prohibition (“No person shall”), follows by 
announcing the nature (“decode”) and object (“an 
encrypted subscription programming signal”) of 
the prohibition, and then announces an exception 
to it (“otherwise than under and in accordance with 
an authorization from the lawful distributor”). The 
French version shares the same four features, albeit 
in a modified order (see Provost C.Q.J. in Pearlman, 
supra, at p. 2031).


 The forbidden activity is decoding. Therefore, 
as noted by the Court of Appeal, the prohibition 
in s. 9(1)(c) is directed towards the reception side 
of the broadcasting equation. Quite apart from 
the provenance of the signals at issue, where the 
impugned decoding occurs within Canada, there 
can be no issue of the statute’s having an extra-
territorial reach. In the present case, the reception 
that the appellant seeks to enjoin occurs entirely 
within Canada.


 The object of the prohibition is of central impor-
tance to this appeal. What is interdicted by s. 
9(1)(c) is the decoding of “an encrypted subscrip-
tion programming signal” (in French, “un signal 
d’abonnement”) (emphasis added). The usage 
of the indefinite article here is telling: it signifies 
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a notamment le sens suivant : « . . . 2 (Avec une
valeur générale au sens de “tous les”) . . . » (Le 
Grand Robert de la langue française (2e éd. 2001), 
t. 6, p. 1607). La loi interdit donc de décoder tous
les signaux d’abonnement, sous réserve de l’excep-
tion prévue.


 La définition de « signal d’abonnement » 
tend à indiquer que l’interdiction frappe égale-
ment les signaux émanant d’autres pays. Cette 
expression est définie ainsi à l’art. 2 de la Loi : 
« Radiocommunication destinée à être reçue, direc-
tement ou non, par le public au Canada ou ailleurs 
[“or elsewhere” dans la version anglaise] moyen-
nant paiement d’un prix d’abonnement ou de toute 
autre forme de redevance » (je souligne). En toute 
déférence, je ne souscris ni à la thèse des intimés 
ni à l’opinion exprimée par madame le juge Weiler 
de la Cour d’appel dans l’affaire Branton, précitée, 
par. 26, selon laquelle [TRADUCTION] « les termes 
“or elsewhere” ne visent que le genre de situations 
envisagées au par. 3(3) » de la Loi, dont voici le 
texte :


 3. . . .


 (3) La présente loi s’applique au Canada et à bord :


a) d’un navire, bâtiment ou aéronef soit immatriculé 
ou faisant l’objet d’un permis aux termes d’une loi 
fédérale, soit appartenant à Sa Majesté du chef du 
Canada ou d’une province, ou placé sous sa respon-
sabilité;


b) d’un véhicule spatial placé sous la responsabilité 
de Sa Majesté du chef du Canada ou d’une province, 
ou de celle d’un citoyen canadien, d’un résident du 
Canada ou d’une personne morale constituée ou rési-
dant au Canada;


c) d’une plate-forme, installation, construction ou for-
mation fixée au plateau continental canadien.


 Cette disposition vise une situation tout à fait dif-
férente de celle visée par la définition de « signal 
d’abonnement ». Le paragraphe 3(3) précise la 
portée géographique de la Loi sur la radiocommuni-
cation et de toutes les dispositions qui la composent, 


“one, some [or] any” (Canadian Oxford Dictionary 
(1998), at p. 1). Thus, what is prohibited is the 
decoding of any encrypted subscription program-
ming signal, subject to the ensuing exception.


 The definition of “subscription programming 
signal” suggests that the prohibition extends to 
signals emanating from other countries. Section 2 
of the Act defines that term as, “radiocommunica-
tion that is intended for reception either directly 
or indirectly by the public in Canada or elsewhere 
on payment of a subscription fee or other charge” 
(emphasis added). I respectfully disagree with the 
respondents and Weiler J.A. in Branton, supra, at 
para. 26, “that the wording ‘or elsewhere’ is limited 
to the type of situation contemplated in s. 3(3)” of 
the Act. Section 3(3) reads:


 3. . . .


 (3) This Act applies within Canada and on board


 (a) any ship, vessel or aircraft that is


(i) registered or licensed under an Act of Parlia-
ment, or


(ii) owned by, or under the direction or control of, 
Her Majesty in right of Canada or a province;


(b) any spacecraft that is under the direction or control 
of


(i) Her Majesty in right of Canada or a province,


(ii) a citizen or resident of Canada, or


(iii) a corporation incorporated or resident in 
Canada; and


(c) any platform, rig, structure or formation that is 
affixed or attached to land situated in the continental 
shelf of Canada.


 This provision is directed at an entirely differ-
ent issue from that which is at play in the defi-
nition of “subscription programming signal”. 
Section 3(3) specifies the geographic scope of the 
Radiocommunication Act and all its constituent 
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comme le confirme la note marginale « Application 
géographique ». Si l’on reformule cette explication 
dans le contexte du présent pourvoi, cela signifie que 
quiconque se trouve au Canada ou à bord de l’une 
des choses énumérées aux al. 3(3)a) à c) est suscep-
tible de se voir reprocher l’infraction de décodage 
illégal prévue à l’al. 9(1)c); en ce sens, le par. 3(3) 
aide à répondre à la question de savoir « où » s’ap-
plique la loi. Par ailleurs, la définition de « signal 
d’abonnement » précise dans quel cas une personne 
engage sa responsabilité au titre de l’al. 9(1)c) en 
indiquant la catégorie de signaux dont le décodage 
non autorisé déclenche l’application de cette dispo-
sition; cela permet de répondre à la question de l’ob-
jet de l’interdiction, la question du « quoi ». Il s’agit 
de deux questions tout à fait distinctes.


 En outre, le législateur n’aurait pas eu besoin 
d’inclure les mots « ou ailleurs » en français à la 
définition de « signal d’abonnement » à l’art. 2 (et 
« or elsewhere » en anglais) s’il avait seulement 
voulu que cette expression s’entende d’une radio-
communication destinée à être reçue directement 
ou non par le public à bord des bâtiments, véhicu-
les spatiaux ou installations visés au par. 3(3). À 
mon avis, l’emploi de ces mots ne se voulait pas 
tautologique. On affirme parfois, lorsqu’un tribu-
nal se penche sur le sens ordinaire et grammatical 
d’une disposition, que « [l]e législateur ne parle pas 
pour ne rien dire » (Québec (Procureur général) c. 
Carrières Ste-Thérèse Ltée, [1985] 1 R.C.S. 831, p. 
838). Le législateur l’a confirmé expressément en 
édictant l’art. 10 de la Loi d’interprétation, qui pré-
cise notamment que « [l]a règle de droit a vocation 
permanente ». Quoi qu’il en soit, l’expression « ou 
ailleurs » en français (« or elsewhere » en anglais) 
évoque un champ d’application beaucoup plus vaste 
que celui correspondant aux exemples restreints 
énumérés au par. 3(3), et je serais réticent à établir 
une équivalence entre les deux.


 Par conséquent, je suis d’avis que la définition de 
« signal d’abonnement » vise les signaux émanant 
de distributeurs étrangers et destinés à être reçus par 
un public étranger. Rappelons que, puisque la Loi 
sur la radiocommunication n’interdit pas la radio-
diffusion de signaux d’abonnement (exception faite 
de l’al. 9(1)e) qui interdit la retransmission non 


provisions, as is confirmed by the marginal 
note accompanying the subsection, which states 
“Geographical application”. To phrase this in the 
context of the present appeal, any person within 
Canada or on board any of the things enumerated in 
ss. 3(3)(a) through (c) could potentially be subject 
to liability for unlawful decoding under s. 9(1)(c); 
in this way, s. 3(3) addresses the “where” question. 
On the other hand, the definition of “subscription 
programming signal” provides meaning to the s. 
9(1)(c) liability by setting out the class of signals 
whose unauthorized decoding will trigger the provi-
sion; this addresses the object of the prohibition, or 
the “what” question. These are two altogether sepa-
rate issues.


 Furthermore, it was not necessary for Parliament 
to include the phrase “or elsewhere” in the s. 2 defi-
nition if it merely intended “subscription program-
ming signal” to be interpreted as radiocommunica-
tion intended for direct or indirect reception by the 
public on board any of the s. 3(3) vessels, space-
crafts or rigs. In my view, the words “or elsewhere” 
were not meant to be tautological. It is sometimes 
stated, when a court considers the grammatical and 
ordinary sense of a provision, that “[t]he legislator 
does not speak in vain” (Quebec (Attorney General) 
v. Carrières Ste-Thérèse Ltée, [1985] 1 S.C.R. 831, 
at p. 838). Parliament has provided express direction 
to this effect through its enactment of s. 10 of the 
Interpretation Act, which states in part that “[t]he 
law shall be considered as always speaking”. In any 
event, “or elsewhere” (“ou ailleurs”, in French) sug-
gests a much broader ambit than the particular and 
limited examples in s. 3(3), and I would be reticent 
to equate the two.


 In my opinion, therefore, the definition of “sub-
scription programming signal” encompasses signals 
originating from foreign distributors and intended 
for reception by a foreign public. Again, because 
the Radiocommunication Act does not prohibit 
the broadcasting of subscription programming 
signals (apart from s. 9(1)(e), which forbids their 
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autorisée au Canada de tels signaux) et ne s’appli-
que qu’au décodage survenant aux endroits prévus 
au par. 3(3), la présente affaire ne soulève aucune 
question touchant à l’exercice extraterritorial de 
certains pouvoirs. À ce stade-ci de l’analyse, cela 
signifie, contrairement à la conclusion du juge sié-
geant en chambre et à celle des juges majoritaires de 
la Cour d’appel, que le législateur a en fait choisi, à 
l’al. 9(1)c), un libellé interdisant le décodage de tous 
les signaux d’abonnement, indépendamment de leur 
origine, « sans l’autorisation de leur distributeur 
légitime ou en contravention avec celle-ci ». Je vais 
maintenant examiner cette exception.


 La Cour d’appel a invoqué la présence de l’ar-
ticle défini à la fin du texte anglais de l’al. 9(1)c) 
(« the signal ») au soutien de son interprétation 
restrictive de cette disposition. Devant notre Cour, 
l’avocat des intimés a également fait valoir que la 
présence de l’article défini « the » qui précède les 
mots « lawful distributor » confirme que la dispo-
sition [TRADUCTION] « n’est censée s’appliquer que 
lorsqu’il existe un distributeur légitime ». Enfin, les 
intimés ont attiré notre attention sur le texte de la 
version française de la disposition et, en particulier, 
sur la présence du déterminant possessif « leur » 
avant les mots « distributeur légitime » : dans un 
certain nombre d’affaires où l’on a analysé la ver-
sion française de l’al. 9(1)c), le tribunal a fondé 
son interprétation restrictive sur l’emploi de ce mot 
(voir les décisions suivantes de la Cour du Québec : 
Thériault, précitée, p. 2739; Gregory Électronique, 
précitée, par. 24-26, et S.D.S. Satellite, précitée, 
p. 7. Voir également l’affaire Branton, précitée, par. 
25).


 Je ne partage pas ces opinions. L’adjectif pos-
sessif « leur » et l’article défini « the » ne font 
qu’identifier la partie qui peut autoriser le déco-
dage conformément à l’exception prévue (voir 
Pearlman, précité, p. 2032). En conséquence, 
bien que je souscrive à l’opinion de la majorité 
de la Cour d’appel selon laquelle, [TRADUCTION] 
« [s]i un signal d’abonnement n’a pas de distri-
buteur légitime au Canada, personne ne saurait 
être autorisé à en permettre le décodage », je 
ne vois pas comment il s’ensuit nécessairement 
que le décodage de signaux non assujettis à la 


unauthorized retransmission within Canada) and 
only concerns decrypting that occurs in the s. 
3(3) locations, this does not give rise to any extra-
territorial exercise of authority. At this stage, what 
this means is that, contrary to the holdings of the 
chambers judge and the majority of the Court of 
Appeal in the instant case, Parliament did in fact 
choose language in s. 9(1)(c) that prohibits the 
decoding of all encrypted subscription signals, 
regardless of their origin, “otherwise than under and 
in accordance with an authorization from the lawful 
distributor of the signal or feed”. I shall now con-
sider this exception.


 The Court of Appeal relied upon the definite arti-
cle found in this portion of s. 9(1)(c) (“the signal”), 
in order to support its narrower reading of the provi-
sion. Before this Court, counsel for the respondents 
submitted as well that the definite article preceding 
the words “lawful distributor” confirms that the pro-
vision “is only intended to operate where there is 
a lawful distributor”. Finally, the respondents draw 
to our attention the French language version of the 
provision, and particularly the word “leur” that 
modifies “distributeur légitime”: a number of cases 
considering the French version of s. 9(1)(c) have 
relied upon that word to arrive at the narrower inter-
pretation (see the Court of Quebec judgments in 
Thériault, supra, at p. 2739; Gregory Électronique, 
supra, at paras. 24-26; and S.D.S. Satellite, supra, at 
p. 7. See also Branton, supra, at para. 25).


 I do not agree with these opinions. The definite 
article “the” and the possessive adjective “leur” 
merely identify the party who can authorize the 
decoding in accordance with the exception (see 
Pearlman, supra, at p. 2032). Thus, while I agree 
with the majority of the Court of Appeal that “[i]f 
there is no lawful distributor for an encrypted sub-
scription program signal in Canada, there can be no 
one licensed to authorize its decoding”, I cannot see 
how it necessarily follows that decoding unregu-
lated signals “cannot therefore be in breach of 
the Radiocommunication Act” (par. 36). Such an 
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réglementation « ne peut de ce fait contrevenir à la 
Loi sur la radiocommunication » (par. 36). Pareille 
conclusion exigerait que l’on intègre à l’interdic-
tion certains mots de l’exception, ce qui constitue-
rait une démarche circulaire et erronée. Je vais me 
référer à nouveau à la décision du juge Provost, de 
la Cour du Québec, dans l’affaire Pearlman, préci-
tée, p. 2031 : « Rechercher d’abord l’exception et 
définir ensuite le principe par rapport à l’exception 
risquent de fausser le sens du texte et de trahir l’in-
tention de son rédacteur. »


 À mon avis, les articles définis employés dans la 
version anglaise de l’exception prévue à l’al. 9(1)c) 
servent à identifier, parmi le genre de signaux tou-
chés par l’interdiction (tous les signaux d’abon-
nement), ceux pour lesquels la règle cède le pas 
à l’exception. Du point de vue grammatical, donc, 
le choix d’articles définis et indéfinis donne essen-
tiellement lieu à l’interprétation suivante : Il est 
interdit à quiconque de décoder quelque (indéfini) 
signal d’abonnement que ce soit à moins d’avoir 
obtenu, pour le (défini) signal en cause, l’autori-
sation du (défini) distributeur légitime. Par consé-
quent, comme cela peut arriver, s’il n’existe aucun 
distributeur légitime susceptible d’accorder cette 
autorisation, l’interdiction générale doit continuer 
à produire ses effets.


 Bien que j’aie déjà indiqué que, dans la présente 
affaire, les distributeurs SRD américains ne sont pas 
des « distributeurs légitimes » au sens de la Loi, 
il convient d’analyser cette expression, car elle est 
importante dans le processus d’interprétation. Aux 
termes de l’art. 2, « distributeur légitime » s’en-
tend de « [l]a personne légitimement autorisée, au 
Canada, à transmettre un signal d’abonnement [. . .] 
et à en permettre le décodage ». À cet égard, le seul 
fait qu’une personne soit autorisée dans un autre 
pays à transmettre des signaux n’a pas pour effet de 
faire de celle-ci le distributeur légitimement auto-
risé de ces signaux au Canada. En outre l’expres-
sion « légitimement autorisée » (« lawful right ») 
suppose le respect d’autres conditions que la seule 
obtention d’une licence du CRTC. En définissant ce 
terme, le législateur aurait pu mentionner expres-
sément qu’il s’agit d’une personne titulaire d’une 
licence délivrée par le CRTC (comme il l’a fait 


approach would require one to read words from 
the exception into the prohibition, which is circu-
lar and incorrect. Again, as Provost C.Q.J. stated in 
Pearlman, supra, at p. 2031: [TRANSLATION] “To 
seek the meaning of the exception at the outset, 
and thereafter to define the rule by reference to the 
exception, is likely to distort the meaning of the text 
and misrepresent the intention of its author.”


 In my view, the definite articles are used in the 
exception portion of s. 9(1)(c) in order to identify 
from amongst the genus of signals captured by the 
prohibition (any encrypted subscription program-
ming signal) that species of signals for which the 
rule is “otherwise”. Grammatically, then, the choice 
of definite and indefinite articles essentially plays 
out into the following rendition: No person shall 
decode any (indefinite) encrypted subscription pro-
gramming signal unless, for the (definite) particu-
lar signal that is decoded, the person has received 
authorization from the (definite) lawful distributor. 
Thus, as might happen, if no lawful distributor exists 
to grant such authorization, the general prohibition 
must remain in effect.


 Although I have already stated that the U.S. DTH 
distributors in the present case are not “lawful dis-
tributors” under the Act, I should discuss this term, 
because it is important to the interpretive process. 
Section 2 provides that a “lawful distributor” of 
an encrypted subscription programming signal is 
“a person who has the lawful right in Canada to 
transmit it and authorize its decoding”. In this con-
nection, the fact that a person is authorized to trans-
mit programming in another country does not, by 
that fact alone, qualify as granting the lawful right 
to do so in Canada. Moreover, the phrase “lawful 
right” (“légitimement autorisée”) comprehends fac-
tors in addition to licences granted by the CRTC. In 
defining “lawful distributor”, Parliament could have 
made specific reference to a person holding a CRTC 
licence (as it did in s. 18(1)(c)) or a Minister’s 
licence (s. 5(1)(a)). Instead, it deliberately chose 
broader language. I therefore agree with the opinion 
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à l’al. 18(1)c)) ou par le ministre (al. 5(1)a)). Il a 
plutôt opté pour une formulation plus générale. En 
conséquence, je partage l’opinion suivante, expri-
mée par le juge Létourneau de la Cour d’appel fédé-
rale dans l’affaire Norsat, précitée, par. 4 :


La personne « légitimement autorisée » est celle qui 
possède les droits réglementaires en vertu de la licence 
qui lui est régulièrement délivrée conformément à la 
Loi, l’autorisation du Conseil de la radiodiffusion et des 
télécommunications canadiennes ainsi que les droits con-
tractuels et les droits d’auteur se rapportant nécessaire-
ment au contenu qu’implique la transmission d’un signal 
d’abonnement ou d’une alimentation réseau.


Comme l’a fait remarquer le procureur général du 
Canada, cette interprétation signifie que, même lors-
que la transmission du signal d’abonnement n’est 
pas visée par la définition de « radiodiffusion » 
au sens de la Loi sur la radiodiffusion (c’est-à-dire 
lorsque la transmission d’émissions est « destinée 
à la présentation dans un lieu public seulement ») 
et qu’aucune licence de radiodiffusion n’est donc 
requise, d’autres facteurs doivent être pris en consi-
dération pour déterminer si le transmetteur du signal 
est un « distributeur légitime » pour l’application de 
la Loi sur la radiocommunication.


 En fin de compte, j’arrive à la conclusion que, 
lorsqu’on interprète les mots utilisés à l’al. 9(1)c) 
suivant leur sens ordinaire et grammatical et en 
tenant compte des définitions de l’art. 2, cette 
disposition a pour effet d’interdire à quiconque 
de décoder au Canada tout signal d’abonnement 
brouillé — quelle que soit son origine — à moins 
d’avoir obtenu la permission de le faire de la per-
sonne légitimement autorisée, suivant le droit cana-
dien, à transmettre le signal concerné et à en permet-
tre le décodage.


b) Contexte élargi


 Bien que la Loi sur la radiocommunication ne 
comporte malheureusement pas de disposition pré-
cisant son objet, elle s’inscrit dans un cadre plus 
large. Elle établit principalement les règles relati-
ves à l’attribution de fréquences de radiocommu-
nication définies, aux autorisations de posséder et 
d’utiliser des appareils radio et à la réglementation 
technique du spectre des radiofréquences. La Loi 


of Létourneau J.A. in the Federal Court of Appeal 
decision in Norsat, supra, at para. 4, that


[t]he concept of “lawful right” refers to the person who 
possesses the regulatory rights through proper licensing 
under the Act, the authorization of the Canadian Radio-
television and Telecommunications Commission as well 
as the contractual and copyrights necessarily pertain-
ing to the content involved in the transmission of the 
encrypted subscription programming signal or encrypted 
network feed.


As pointed out by the Attorney General of Canada, 
this interpretation means that even where the trans-
mission of subscription programming signals falls 
outside of the definition of “broadcasting” under the 
Broadcasting Act (i.e., where the transmitted pro-
gramming is “made solely for performance or dis-
play in a public place”) and no broadcasting licence 
is therefore required, additional factors must still be 
considered before it can be determined whether the 
transmitter of the signals is a “lawful distributor” for 
the purposes of the Radiocommunication Act.


 In the end, I conclude that when the words of 
s. 9(1)(c) are read in their grammatical and ordi-
nary sense, taking into account the definitions pro-
vided in s. 2, the provision prohibits the decoding 
in Canada of any encrypted subscription program-
ming signal, regardless of the signal’s origin, unless 
authorization is received from the person holding 
the necessary lawful rights under Canadian law.


(b) Broader Context


 Although the Radiocommunication Act is not, 
unfortunately, equipped with its own statement 
of purpose, it does not exist in a vacuum. The 
Act’s focus is upon the allocation of specified radio 
frequencies, the authorization to possess and oper-
ate radio apparatuses, and the technical regulation 
of the radio spectrum. The Act also places restric-
tions on the reception of and interference with 
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établit également des restrictions applicables en 
matière de réception et de brouillage des radio-
communications, y compris le type de signaux 
d’abonnement en litige dans le présent pourvoi. 
S. Handa et autres, dans Communications Law 
in Canada (feuilles mobiles), p. 3.8, disent de la 
Loi sur la radiocommunication qu’elle est l’un 
[TRADUCTION] « des trois piliers législatifs régis-
sant la distribution au Canada ». Ils ajoutent ce qui 
suit, à la p. 3.17 :


[TRADUCTION] La Loi sur la radiocommunication régit 
toutes les utilisations privées et publiques du spectre des 
radiofréquences. Le lien étroit unissant cette loi et celles 
relatives aux télécommunications et à la radiodiffusion 
tient au fait que les télécommunications et la radiodiffu-
sion sont les deux principaux domaines d’utilisation du 
spectre des radiofréquences.


 Entrée en vigueur en 1991, la Loi sur la radiodif-
fusion est une loi omnibus qui a également apporté 
des modifications substantielles à la Loi sur la 
radiocommunication, notamment par l’ajout de l’al. 
9(1)c). Elle a pour objet général de réglementer et 
de surveiller la transmission d’émissions au public 
canadien. Un aspect important à signaler dans le 
cadre du présent pourvoi est le fait que la transmis-
sion d’émissions encodées dont il est question en 
l’espèce est visée par la définition de « radiodiffu-
sion » dans la Loi sur la radiodiffusion et que les 
radiodiffuseurs SRD, telle l’appelante, sont assu-
jettis à cette loi et obtiennent leur licence sous son 
régime. Sont énoncés, aux al. 3(1)a) à t) de la Loi 
sur la radiodiffusion, 20 objectifs généraux de la 
politique canadienne de radiodiffusion. Toutefois, la 
loi met l’accent sur la radiodiffusion, et non sur la 
réception.


 En fin de compte, ces lois s’appliquent en 
tandem. À cet égard, je souscris aux propos suivants 
du juge LeGrandeur de la Cour provinciale de l’Al-
berta dans l’affaire Knibb, précitée, par. 38-39, qu’a 
fait siens le juge Gibson de la Section de première 
instance de la Cour fédérale dans Norsat, précité, 
par. 35 :


 [TRADUCTION] La Loi sur la radiodiffusion et la Loi 
sur la radiocommunication doivent être considérées 
comme fonctionnant dans le cadre d’un seul régime 
réglementaire. Les dispositions de chaque loi doivent 


radiocommunication, which includes encrypted 
broadcast programming signals of the sort at 
issue. S. Handa et al., Communications Law 
in Canada (loose-leaf), at p. 3.8, describe the 
Radiocommunication Act as one “of the three statu-
tory pillars governing carriage in Canada”. These 
same authors note at p. 3.17 that:


The Radiocommunication Act embraces all private and 
public use of the radio spectrum. The close relationship 
between this and the telecommunications and broadcast-
ing Acts is determined by the fact that telecommunica-
tions and broadcasting are the two principal users of the 
radioelectric spectrum.


 The Broadcasting Act came into force in 1991, 
in an omnibus statute that also brought substan-
tial amendments to the Radiocommunication Act, 
including the addition thereto of s. 9(1)(c). Its 
purpose, generally, is to regulate and supervise 
the transmission of programming to the Canadian 
public. Of note for the present appeal is that the 
definition of “broadcasting” in the Broadcasting Act 
captures the encrypted DTH programme transmis-
sions at issue and that DTH broadcasters such as the 
appellant receive their licences under, and are sub-
ject to, that Act. The Broadcasting Act also enumer-
ates 20 broad objectives of the broadcasting policy 
for Canada (in s. 3(1)(a) through (t)). The emphasis 
of the Act, however, is placed on broadcasting and 
not reception.


 Ultimately, the Acts operate in tandem. On this 
point, I agree with the following passage from the 
judgment of LeGrandeur Prov. Ct. J. in Knibb, 
supra, at paras. 38-39, which was adopted by 
Gibson J. in the Federal Court, Trial Division deci-
sion in Norsat, supra, at para. 35:


 The Broadcasting Act and the Radiocommunication 
Act must be seen as operating together as part of a 
single regulatory scheme. The provisions of each statute 
must accordingly be read in the context of the other and 


45


46


20
02


 C
S


C
 4


2 
(C


an
LI


I)







590 BELL EXPRESSVU v. REX  Iacobucci J. [2002] 2 S.C.R. 591BELL EXPRESSVU c. REX  Le juge Iacobucci[2002] 2 R.C.S.


donc être lues en tenant compte de leurs contextes 
réciproques et il faut tenir compte du rôle de chaque 
loi dans le régime général. [Renvoi à R. Sullivan, 
Driedger on the Construction of Statutes (3e éd. 1994), 
p. 286.]


 Selon moi, l’ajout des al. 9(1)c), d) et e) et d’autres 
dispositions à la Loi sur la radiocommunication, par 
l’intermédiaire des dispositions de la Loi sur la radio-
diffusion de 1991, appuie cette méthode d’interprétation. 
Les alinéas 9(1)c), d) et e) de la Loi sur la radiocommu-
nication doivent être considérés comme faisant partie du 
mécanisme par lequel doit être mise en œuvre la politique 
de réglementation de la radiodiffusion au Canada qui y 
est énoncée.


 La politique canadienne de radiodiffusion 
possède un certain nombre de caractéristiques pro-
pres et elle établit une orientation incontestablement 
axée sur la culture. Il y est déclaré qu’au Canada 
les radiofréquences sont du domaine public, qu’il 
est fondamental que le système de radiodiffusion 
soit la propriété des Canadiens et sous leur contrôle 
et que la programmation offerte par le système 
de radiodiffusion est « un service public essen-
tiel pour le maintien et la valorisation de l’iden-
tité nationale et de la souveraineté culturelle ». 
Les alinéas 3(1)d) et t) énoncent un certain nombre 
d’objectifs de mise en œuvre précis à l’intention 
du système de radiodiffusion en général, et des 
entreprises de distribution en particulier (y com-
pris les entreprises de distribution SRD). Enfin, le 
par. 3(2) dispose que « le système canadien de 
radiodiffusion constitue un système unique » 
dont il convient de confier la réglementation et la 
surveillance « à un seul organisme public auto-
nome ».


 Dans ce contexte, peu d’éléments appuient une 
interprétation restrictive de l’al. 9(1)c). En effet, 
comme l’a soutenu devant nous l’avocat du procu-
reur général du Canada, après examen de la poli-
tique canadienne de radiodiffusion adoptée par le 
législateur, l’on peut à juste titre poser les questions 
suivantes :


[TRADUCTION] Pourquoi le législateur aurait-il adopté 
une disposition correspondant à l’interprétation res-
trictive préconisée en l’espèce? Pourquoi le législateur 
aurait-il précisé que le système doit être la propriété 
des Canadiens et pourvu à la production canadienne et 


consideration must be given to each statute’s roll [sic] in 
the overall scheme. [Cite to R. Sullivan, Driedger on the 
Construction of Statutes (3rd ed. 1994), at p. 286.]


 The addition of s. 9(1)(c), (d) and (e) and other sec-
tions to the Radiocommunication Act through the provi-
sions of the Broadcasting Act, 1991 are supportive of that 
approach in my view. Subsections 9(1)(c), (d) and (e) of 
the Radiocommunication Act must be seen as part of the 
mechanism by which the stated policy of regulation of 
broadcasting in Canada is to be fulfilled.


 Canada’s broadcasting policy has a number of 
distinguishing features, and evinces a decidedly cul-
tural orientation. It declares that the radio frequen-
cies in Canada are public property, that Canadian 
ownership and control of the broadcasting system 
should be a base premise, and that the programming 
offered through the broadcasting system is “a public 
service essential to the maintenance and enhance-
ment of national identity and cultural sovereignty”. 
Sections 3(1)(d) and 3(1)(t) enumerate a number of 
specific developmental goals for, respectively, the 
broadcasting system as a whole and for distribution 
undertakings (including DTH distribution undertak-
ings) in particular. Finally, s. 3(2) declares that “the 
Canadian broadcasting system constitutes a single 
system” best regulated and supervised “by a single 
independent public authority”.


 In this context, one finds little support for the 
restrictive interpretation of s. 9(1)(c). Indeed, as 
counsel for the Attorney General of Canada argued 
before us, after consideration of the Canadian broad-
casting policy Parliament has chosen to adopt, one 
may legitimately wonder


why would Parliament enact a provision like the restric-
tive interpretation? Why would Parliament provide for 
Canadian ownership, Canadian production, Canadian 
content in its broadcasting and then simply leave the 
door open for unregulated, foreign broadcasting to come 
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au contenu canadien de la radiodiffusion, puis tout bon-
nement laisser les radiodiffuseurs étrangers non assujet-
tis à la réglementation s’amener sur le marché et faire 
fi de toutes ces exigences? Quelle fin aurait alors été 
servie?


 Par contre, l’interprétation de l’al. 9(1)c) qui, à 
mon avis, découle du sens ordinaire et grammatical 
des mots utilisés dans cette disposition s’accorde 
bien avec les objectifs de la Loi sur la radiodiffu-
sion. Le fait que les radiodiffuseurs SRD encodent 
leurs signaux, permettant ainsi la concentration des 
mesures de réglementation sur les aspects réception 
et décodage du système, contribue d’ailleurs à la 
réalisation des objectifs de la politique de radiodif-
fusion établis par la loi, ainsi qu’à la réglementation 
et à la surveillance du système canadien de radio-
diffusion en tant que système unique. Dans ces cir-
constances, il est logique que le législateur ait voulu 
inciter les radiodiffuseurs à se plier au processus 
réglementaire en disposant qu’ils ne peuvent auto-
riser le décodage de leurs signaux et percevoir en 
contrepartie un prix d’abonnement qu’après avoir 
obtenu les approbations requises des autorités com-
pétentes.


 Il existe un autre facteur contextuel qui, bien 
qu’il ne soit en aucune manière déterminant, con-
firme l’interprétation selon laquelle l’al. 9(1)c) 
établit une interdiction absolue assortie d’une 
exception limitée. Comme je l’ai souligné précé-
demment, l’expression « légitimement autorisée » 
figurant dans la définition de « distributeur légi-
time » intègre des aspects touchant au droit des 
contrats et au droit d’auteur. Selon la preuve versée 
au dossier, les accords commerciaux liant l’appe-
lante et ses divers fournisseurs d’émissions stipu-
lent que l’appelante doit respecter les droits accor-
dés à ces fournisseurs par les titulaires du droit 
d’auteur sur le contenu des émissions. Les droits 
qu’acquièrent ainsi les fournisseurs permettent 
la radiodiffusion des émissions dans des régions 
données, que ce soit à la grandeur du Canada ou 
dans une partie du pays. En conséquence, l’appe-
lante n’est pas légitimement autorisée à permet-
tre le décodage de ses signaux d’abonnement à 
l’extérieur du champ d’application géographique 
du droit de présenter sa programmation que lui 
accorde le contrat.


in and sweep all of that aside? What purpose would have 
been served?


 On the other hand, the interpretation of s. 9(1)(c) 
that I have determined to result from the grammati-
cal and ordinary sense of the provision accords well 
with the objectives set out in the Broadcasting Act. 
The fact that DTH broadcasters encrypt their sig-
nals, making it possible to concentrate regulatory 
efforts on the reception/decryption side of the equa-
tion, actually assists with attempts to pursue the stat-
utory broadcasting policy objectives and to regulate 
and supervise the Canadian broadcasting system as 
a single system. It makes sense in these circum-
stances that Parliament would seek to encourage 
broadcasters to go through the regulatory process by 
providing that they could only grant authorization to 
have their signal decoded, and thereby collect their 
subscription fees, after regulatory approval has been 
granted.


 There is another contextual factor that, while 
not in any way determinative, is confirmatory of 
the interpretation of s. 9(1)(c) as an absolute pro-
hibition with a limited exception. As I have noted 
above, the concept of “lawful right” in the definition 
of “lawful distributor” incorporates contractual and 
copyright issues. According to the evidence in the 
present record, the commercial agreements between 
the appellant and its various programme suppliers 
require the appellant to respect the rights that these 
suppliers are granted by the persons holding the 
copyright in the programming content. The rights 
so acquired by the programme suppliers permit the 
programmes to be broadcast in specific locations, 
being all or part of Canada. As such, the appellant 
would have no lawful right to authorize decoding 
of its programming signals in an area not included 
in its geographically limited contractual right to 
exhibit the programming.
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 Ainsi, le titulaire du droit d’auteur sur la 
programmation peut conclure des contrats de 
licence distincts dans des régions différentes ou 
dans des pays différents (par exemple au Canada 
et aux États-Unis). Il semble d’ailleurs que de 
tels arrangements soient monnaie courante dans 
ce secteur d’activité. Dans la présente affaire, le 
radiodiffuseur SRD américain DIRECTV a plaidé 
la même interprétation de l’al. 9(1)c) que celle 
préconisée par l’appelante, en partie à cause de la 
responsabilité à laquelle il s’expose tant vis-à-vis 
des titulaires du droit d’auteur aux États-Unis que 
des titulaires de licence au Canada du fait que ses 
signaux débordent la frontière et sont décodés au 
Canada.


 J’estime également que le fait de considérer que 
l’al. 9(1)c) établit une interdiction absolue assortie 
d’une exception limitée complète le régime établi 
par la Loi sur le droit d’auteur. Les alinéas 21(1)c) 
et d) de cette loi confèrent au radiodiffuseur, à 
l’égard du signal de communication qu’il émet, 
un droit d’auteur comportant le droit exclusif de 
le retransmettre (sous réserve des exceptions pré-
vues au par. 31(2)) et, dans le cas d’un signal de 
communication télévisuel, de l’exécuter en public 
moyennant droit d’entrée. Si l’on considère que 
l’al. 9(1)c) a pour effet d’interdire absolument tout 
décodage, sauf avec la permission de la personne 
légitimement autorisée à transmettre le signal con-
cerné et à en permettre le décodage, la protection 
de cette disposition s’étend également aux titulai-
res des droits d’auteur sur la programmation elle-
même, puisqu’il interdit la réception non autori-
sée de tout signal violant le droit d’auteur, même 
s’il n’y a ni retransmission ni reproduction : voir 
F. P. Eliadis et S. C. McCormack, « Vanquishing 
Wizards, Pirates and Musketeers : The Regulation 
of Encrypted Satellite TV Signals » (1993), 
3 M.C.L.R. 211, p. 213-218. Enfin, je signale que 
les recours civils prévus à l’al. 18(1)a) et au par. 
18(6) de la Loi sur la radiocommunication indi-
quent que les questions touchant au droit d’auteur 
sont pertinentes pour l’application de celle-ci, 
facteur qui appuie la conclusion selon laquelle il 
existe un lien entre cette loi et celle sur le droit 
d’auteur.


 In this way, the person holding the copyright in 
the programming can conclude separate licensing 
deals in different regions, or in different countries 
(e.g., Canada and the U.S.). Indeed, these arrange-
ments appear typical of the industry: in the present 
appeal, the U.S. DTH broadcaster DIRECTV has 
advocated the same interpretation of s. 9(1)(c) as 
the appellant, in part because of the potential liabil-
ity it faces towards both U.S. copyright holders and 
Canadian licencees due to the fact that its program-
ming signals spill across the border and are being 
decoded in Canada.


 I also believe that the reading of s. 9(1)(c) as an 
absolute prohibition with a limited exception com-
plements the scheme of the Copyright Act. Sections 
21(1)(c) and 21(1)(d) of the Copyright Act provide 
broadcasters with a copyright in the communica-
tion signals they transmit, granting them the sole 
right of retransmission (subject to the exceptions 
in s. 31(2)) and, in the case of a television com-
munication signal, of performing it on payment of 
a fee. By reading s. 9(1)(c) as an absolute prohibi-
tion against decoding except where authorization 
is granted by the person with the lawful right to 
transmit and authorize decoding of the signal, the 
provision extends protection to the holders of the 
copyright in the programming itself, since it would 
proscribe the unauthorized reception of signals that 
violate copyright, even where no retransmission 
or reproduction occurs: see F. P. Eliadis and S. C. 
McCormack, “Vanquishing Wizards, Pirates and 
Musketeers: The Regulation of Encrypted Satellite 
TV Signals” (1993), 3 M.C.L.R. 211, at pp. 213-18. 
Finally, I note that the civil remedies provided for in 
ss. 18(1)(a) and 18(6) of the Radiocommunication 
Act both illustrate that copyright concerns are of rel-
evance to the scheme of the Act, thus supporting the 
finding that there is a connection between these two 
statutes.
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c) L’alinéa 9(1)c) en tant que disposition 
« quasi pénale »


 Je tiens à commenter l’argument des intimés 
relatif aux conséquences pénales qu’entraîne-
rait l’interprétation voulant que la disposition en 
cause constitue une « interdiction absolue ». Bien 
que la présente affaire découle d’un recours civil 
exercé par l’appelante en vertu du par. 18(1) de la 
Loi (en qualité de personne qui « a subi une perte 
ou des dommages par suite d’une contravention [à 
l’]aliné[a] 9(1)c) ») et ne fasse donc pas interve-
nir directement les aspects pénaux de cette loi, les 
intimés invitent notre Cour à se pencher sur l’al. 
10(1)b) et le par. 10(2.1) de la Loi sur la radiocom-
munication. Suivant chacune de ces dispositions, 
commet une infraction punissable sur déclaration 
de culpabilité par procédure sommaire quiconque 
fournit du matériel en vue d’enfreindre l’art. 9 et 
quiconque contrevient dans les faits à l’al. 9(1)c). 
Devant nous, l’avocat des intimés a plaidé que, si 
l’al. 9(1)c) est interprété de la manière suggérée 
par l’appelante, [TRADUCTION] « des centaines de 
milliers de canadiens peuvent s’attendre à recevoir 
de la visite, puisqu’ils enfreindront la loi » et que 
« les arguments [de l’appelante] ont pour effet de 
transformer les abonnés en criminels, et ce même 
s’ils paient jusqu’au dernier cent les sommes aux-
quelles a droit DIRECTV ». Essentiellement, l’in-
timé prétend que la présence de l’al. 10(1)b) et du 
par. 10(2.1) dans la Loi sur la radiocommunication 
constitue un élément contextuel important pour l’in-
terprétation de l’al. 9(1)c) et que cet élément milite 
en faveur de sa thèse.


 L’alinéa 9(1)c) a effectivement un « carac-
tère hybride », dans la mesure où son application 
emporte des sanctions civiles et des sanctions péna-
les. Cependant, je ne suis pas convaincu que ce fac-
teur joue un rôle important dans le processus d’in-
terprétation en l’espèce. Quoi qu’il en soit, je ne 
crois pas qu’il soit exact d’insinuer que la décision 
rendue dans le présent pourvoi aura pour effet de 
transformer sur-le-champ en criminels les résidants 
canadiens qui sont abonnés à des services SRD 
américains et paient leur abonnement. L’infraction 
d’ordre pénal créée par l’al. 10(1)b) doit être com-
mise dans des circonstances « donnant à penser que 


(c) Section 9(1)(c) as a “Quasi-Criminal” 
Provision


 I wish to comment regarding the respondents’ 
argument regarding the penal effects that the “abso-
lute prohibition” interpretation would bring to bear. 
Although the present case only arises in the context 
of a civil remedy the appellant is seeking under s. 
18(1) of the Act (as a person who “has suffered loss 
or damage as a result of conduct that is contrary to 
paragraph 9(1)(c)”) and does not therefore directly 
engage the penal aspects of the Radiocommunication 
Act, the respondents direct our attention to ss. 
10(1)(b) and 10(2.1). These provisions, respec-
tively, create summary conviction offences for 
every person providing equipment for the purposes 
of contravening s. 9 and for every person who in 
fact contravenes s. 9(1)(c). Respondents’ counsel 
argued before us that, if s. 9(1)(c) is interpreted in 
the manner suggested by the appellant, “hundreds of 
thousands of Canadians can expect a knock on their 
door, because they will be in breach of the statute” 
and that “the effect of [the appellant’s] submissions 
is to criminalize subscribers even if they pay every 
cent to which DIRECTV is entitled”. The thrust of 
the respondents’ submission is that the presence of 
ss. 10(1)(b) and 10(2.1) in the Radiocommunication 
Act provides context that is important to the inter-
pretation of s. 9(1)(c), and that this context militates 
in favour of the respondents’ position.


 Section 9(1)(c) does have a “dual aspect”, in so 
far as it gives rise to both civil and criminal penal-
ties. I am not, however, persuaded that this plays 
an important role in the interpretive process here. 
In any event, I do not think it correct to insinuate 
that the decision in this appeal will have the effect 
of automatically branding every Canadian resident 
who subscribes to and pays for U.S. DTH broad-
casting services as a criminal. The penal offence in 
s. 10(1)(b) requires that circumstances “give rise to 
a reasonable inference that the equipment, device or 
component has been used, or is or was intended to 
be used, for the purpose of contravening section 9” 
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[tout matériel ou dispositif, ou composante de celui-
ci] est utilisé en vue d’enfreindre l’article 9, l’a été 
ou est destiné à l’être » (je souligne). De plus, l’ali-
néa 10(1)b) permet à la personne à qui on reproche 
cette infraction de plaider l’« excuse légitime » en 
défense. En outre, le par. 10(2.5) dispose que « [n]ul 
ne peut être déclaré coupable de l’infraction visée [à 
l’alinéa] 9(1)c) [. . .] s’il a pris les mesures néces-
saires pour l’empêcher ». Comme il n’est ni néces-
saire ni opportun de s’interroger sur le sens de ces 
dispositions en l’absence du contexte factuel appro-
prié, je m’abstiendrai de le faire.


d)  Conclusion


 Après examen du contexte global de l’al. 9(1)c) 
et interprétation des mots qui le composent suivant 
leur sens ordinaire et grammatical, en conformité 
avec le cadre législatif dans lequel s’inscrit cette 
disposition, j’arrive à la conclusion que celle-ci ne 
recèle aucune ambiguïté. Je ne peux que conclure 
que le législateur entendait interdire de manière 
absolue aux résidants du Canada de décoder des 
signaux d’abonnement encodés. La seule exception 
à cette interdiction est le cas où l’intéressé a obtenu 
l’autorisation de le faire du distributeur détenant au 
Canada les droits requis pour transmettre le signal 
concerné et en permettre le décodage. Il n’est pas 
nécessaire, dans les circonstances, de recourir à l’un 
ou l’autre des principes subsidiaires d’interprétation 
législative.


C.  Les questions constitutionnelles


 Comme je vais le préciser ci-après, je n’entends 
pas répondre aux questions constitutionnelles for-
mulées dans le cadre du présent pourvoi.


 L’article 32 des Règles de la Cour suprême du 
Canada, DORS/83-74, requiert la formulation de 
questions constitutionnelles dans tout pourvoi où la 
validité ou l’applicabilité constitutionnelle d’une loi 
est contestée, en plus d’établir les exigences procé-
durales à respecter à cette fin. Comme l’a reconnu 
notre Cour, la règle 32 vise à faire en sorte que le 
procureur général du Canada, les procureurs géné-
raux des provinces et les ministres de la Justice 
des territoires soient informés de toute contestation 
constitutionnelle et puissent décider s’il y a lieu 


(emphasis added), and allows for a “lawful excuse” 
defence. Section 10(2.5) further provides that “[n]o 
person shall be convicted of an offence under para-
graph 9(1)(c) . . . if the person exercised all due dil-
igence to prevent the commission of the offence”. 
Since it is neither necessary nor appropriate to 
pursue the meaning of these provisions absent the 
proper factual context, I refrain from doing so.


(d) Conclusion


 After considering the entire context of s. 9(1)(c), 
and after reading its words in their grammatical 
and ordinary sense in harmony with the legisla-
tive framework in which the provision is found, I 
find no ambiguity. Rather, I can conclude only that 
Parliament intended to create an absolute bar on 
Canadian residents decoding encrypted program-
ming signals. The only exception to this prohibition 
occurs where authorization is acquired from a dis-
tributor holding the necessary legal rights in Canada 
to transmit the signal and provide the required 
authorization. There is no need in this circumstance 
to resort to any of the subsidiary principles of statu-
tory interpretation.


C.  The Constitutional Questions


 As I will discuss, I do not propose to answer the 
constitutional questions that have been stated in this 
appeal.


 Rule 32 of the Rules of the Supreme Court of 
Canada, SOR/83-74, mandates that constitutional 
questions be stated in every appeal in which the 
constitutional validity or applicability of legis-
lation is challenged, and sets out the procedural 
requirements to that end. As recognized by this 
Court, the purpose of Rule 32 is to ensure that the 
Attorney General of Canada, the attorneys general 
of the provinces, and the ministers of justice of the 
territories are alerted to constitutional challenges, 
in order that they may decide whether or not to 
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ou non qu’ils interviennent : Corbiere c. Canada 
(Ministre des Affaires indiennes et du Nord 
canadien), [1999] 2 R.C.S. 203, par. 49, le juge 
L’Heureux-Dubé; voir également B. A. Crane et 
H. S. Brown, Supreme Court of Canada Practice 
2000 (1999), p. 253. La règle 32 a également pour 
objet d’informer les parties et d’éventuels interve-
nants des questions constitutionnelles soumises à 
la Cour.


 De façon générale, le Juge en chef ou un autre 
juge de notre Cour accorde aux parties à un pour-
voi une « grande latitude » dans la formulation des 
questions constitutionnelles : Bisaillon c. Keable, 
[1983] 2 R.C.S. 60, p. 71; Corbiere, précité, par. 48. 
Cette grande latitude est particulièrement pertinente 
dans une affaire comme celle qui nous occupe, où 
ce sont les intimés qui ont présenté la requête solli-
citant la formulation des questions constitutionnel-
les. Généralement, l’intimé peut avancer, en appel, 
tout argument tendant à justifier la décision du tribu-
nal d’instance inférieure (Perka c. La Reine, [1984] 
2 R.C.S. 232, p. 240; Idziak c. Canada (Ministre 
de la Justice), [1992] 3 R.C.S. 631, p. 643-644, le 
juge Cory). Toutefois, comme bien d’autres règles 
d’ordre général, cette règle souffre une exception. 
L’intimé, comme toute autre partie d’ailleurs, ne 
peut invoquer un argument entièrement nouveau qui 
aurait nécessité la production d’éléments de preuve 
additionnels au procès : Perka, précité; Idziak, pré-
cité; R. c. Gayle (2001), 54 O.R. (3d) 36 (C.A.), par. 
69, autorisation de pourvoi refusée le 24 janvier 
2002, [2002] 1 R.C.S. vii.


 Par ailleurs, même lorsque des questions consti-
tutionnelles sont formulées conformément à la règle 
32, il peut en bout de ligne arriver que le dossier 
factuel constitué en appel soit insuffisant pour per-
mettre de trancher ces questions. En pareil cas, notre 
Cour n’est pas tenue de répondre aux questions for-
mulées : Bisaillon, précité; Crane et Brown, op. 
cit., p. 254. En fait, il existe des raisons impérieu-
ses de ne pas répondre à de telles questions : bien 
que notre Cour s’abstienne généralement de se pro-
noncer sur des questions abstraites, « [c]ette poli-
tique [. . .] revêt une importance particulière dans 
les affaires constitutionnelles » (Moysa c. Alberta 
(Labour Relations Board), [1989] 1 R.C.S. 1572, p. 


intervene: Corbiere v. Canada (Minister of Indian 
and Northern Affairs), [1999] 2 S.C.R. 203, at para. 
49, per L’Heureux-Dubé J.; see also B. A. Crane and 
H. S. Brown, Supreme Court of Canada Practice 
2000 (1999), at p. 253. Rule 32 also serves to advise 
the parties and other potential interveners of the 
constitutional issues before the Court.


 On the whole, the parties to an appeal are granted 
“wide latitude” by the Chief Justice or other judge 
of this Court in formulating the questions to be 
stated: Bisaillon v. Keable, [1983] 2 S.C.R. 60, at p. 
71; Corbiere, supra, at para. 48. This wide latitude 
is especially appropriate in a case like the present, 
where the motion to state constitutional ques-
tions was brought by the respondents: generally, a 
respondent may advance any argument on appeal 
that would support the judgment below (Perka v. 
The Queen, [1984] 2 S.C.R. 232, at p. 240; Idziak 
v. Canada (Minister of Justice), [1992] 3 S.C.R. 
631, at pp. 643-44, per Cory J.). Like many general 
rules, however, this one is subject to an exception. 
A respondent, like any other party, cannot rely upon 
an entirely new argument that would have required 
additional evidence to be adduced at trial: Perka, 
supra; Idziak, supra; R. v. Gayle (2001), 54 O.R. 
(3d) 36 (C.A.), at para. 69, leave to appeal refused 
January 24, 2002, [2002] 1 S.C.R. vii.


 In like manner, even where constitutional ques-
tions are stated under Rule 32, it may ultimately 
turn out that the factual record on appeal provides 
an insufficient basis for their resolution. The Court 
is not obliged in such cases to provide answers: 
Bisaillon, supra; Crane and Brown, supra, at p. 254. 
In fact, there are compelling reasons not to: while 
we will not deal with abstract questions in the ordi-
nary course, “[t]his policy . . . is of particular impor-
tance in constitutional matters” (Moysa v. Alberta 
(Labour Relations Board), [1989] 1 S.C.R. 1572, 
at p. 1580; see also Danson v. Ontario (Attorney 
General), [1990] 2 S.C.R. 1086, at p. 1099; Baron v. 
Canada, [1993] 1 S.C.R. 416, at p. 452; R. v. Mills, 
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1580; voir également Danson c. Ontario (Procureur 
général), [1990] 2 R.C.S. 1086, p. 1099; Baron c. 
Canada, [1993] 1 R.C.S. 416, p. 452; R. c. Mills, 
[1999] 3 R.C.S. 668, par. 38, les juges McLachlin 
et Iacobucci). En conséquence, comme l’a dit le 
juge Sopinka au nom de notre Cour dans Borowski 
c. Canada (Procureur général), [1989] 1 R.C.S. 
342, p. 357 : « La procédure établie par l’art. 32 des 
Règles de la Cour suprême ne vise pas à introduire 
de nouvelles questions, mais à définir avec précision 
les questions constitutionnelles litigieuses qui res-
sortent du dossier » (je souligne).


 Au cours des plaidoiries, l’avocat des intimés a 
à juste titre concédé que le dossier ne renferme pas 
d’éléments relatifs à la Charte propres à permettre 
à notre Cour de se prononcer sur les questions for-
mulées. Il a plutôt fait valoir que les « valeurs de 
la Charte » devaient éclairer l’interprétation de la 
Loi sur la radiocommunication. Dans la mesure où 
cet argument est présenté comme une proposition 
indépendante, il doit être rejeté. Bien que j’aie déjà 
exposé la démarche à privilégier en matière d’in-
terprétation législative, il y a lieu d’y revenir, étant 
donné la manière dont les intimés voudraient que 
notre Cour tienne compte de la Charte et l’applique.


 Il est depuis longtemps admis que, lorsqu’il leur 
est possible de le faire sans perturber le juste équi-
libre entre l’action judiciaire et l’action législative, 
les tribunaux doivent appliquer et faire évoluer 
les règles de la common law en conformité avec 
les valeurs et principes consacrés par la Charte : 
SDGMR c. Dolphin Delivery Ltd., [1986] 2 R.C.S. 
573, p. 603, le juge McIntyre; Cloutier c. Langlois, 
[1990] 1 R.C.S. 158, p. 184; R. c. Salituro, [1991] 
3 R.C.S. 654, p. 675; R. c. Golden, [2001] 3 R.C.S. 
679, 2001 CSC 83, par. 86, les juges Iacobucci 
et Arbour; S.D.G.M.R., section locale 558 c. 
Pepsi-Cola Canada Beverages (West) Ltd., [2002] 
1 R.C.S. 156, 2002 CSC 8, par. 18-19. Il faut évi-
demment se rappeler que la common law ressortit 
au pouvoir judiciaire. En effet les tribunaux sont 
chargés d’appliquer la common law et de veiller 
à ce qu’elle continue de refléter les valeurs fonda-
mentales de la société. Cependant, ils ne jouent pas 
le même rôle vis-à-vis du droit d’origine législa-
tive.


[1999] 3 S.C.R. 668, at para. 38, per McLachlin and 
Iacobucci JJ.). Thus, as Sopinka J. stated for the 
Court in Borowski v. Canada (Attorney General), 
[1989] 1 S.C.R. 342, at p. 357: “The procedural 
requirements of Rule 32 of the Supreme Court 
Rules are not designed to introduce new issues but 
to define with precision the constitutional points 
in issue which emerge from the record” (emphasis 
added).


 Respondents’ counsel properly conceded during 
oral argument that there is no Charter record per-
mitting this Court to address the stated questions. 
Rather, he argued that “Charter values” must inform 
the interpretation given to the Radiocommunication 
Act. This submission, inasmuch as it is presented as a 
stand alone proposition, must be rejected. Although 
I have already set out the preferred approach to 
statutory interpretation above, the manner in which 
the respondents would have this Court consider and 
apply the Charter warrants additional attention at 
this stage.


 It has long been accepted that, where it will not 
upset the appropriate balance between judicial and 
legislative action, courts should apply and develop 
the rules of the common law in accordance with 
the values and principles enshrined in the Charter: 
RWDSU v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 
573, at p. 603, per McIntyre J.; Cloutier v. Langlois, 
[1990] 1 S.C.R. 158, at p. 184; R. v. Salituro, [1991] 
3 S.C.R. 654, at p. 675; R. v. Golden, [2001] 3 
S.C.R. 679, 2001 SCC 83, at para. 86, per Iacobucci 
and Arbour JJ.; R.W.D.S.U., Local 558 v. Pepsi-Cola 
Canada Beverages (West) Ltd., [2002] 1 S.C.R. 
156, 2002 SCC 8, at paras. 18-19. One must keep 
in mind, of course, that the common law is the prov-
ince of the judiciary: the courts are responsible for 
its application, and for ensuring that it continues to 
reflect the basic values of society. The courts do not, 
however, occupy the same role vis-à-vis statute law.
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 Les textes législatifs sont l’expression de la 
volonté du législateur. Ils complètent, modifient ou 
remplacent la common law. Plus précisément, lors-
qu’une loi est en jeu dans une instance judiciaire, 
il incombe au tribunal (sauf contestation fondée 
sur des motifs d’ordre constitutionnel) de l’inter-
préter et de l’appliquer conformément à l’intention 
souveraine du législateur. À cet égard, bien qu’on 
affirme parfois qu’[TRADUCTION] « il convient que 
les tribunaux privilégient les interprétations ten-
dant à favoriser les principes et les valeurs consa-
crés par la Charte plutôt que celles qui n’ont pas 
cet effet » (Sullivan, op. cit., p. 325), il importe de 
souligner le fait que, dans la mesure où notre Cour 
a reconnu un principe d’interprétation fondé sur le 
respect des « valeurs de la Charte », ce principe ne 
s’applique uniquement qu’en cas d’ambiguïté véri-
table, c’est-à-dire lorsqu’une disposition législative 
se prête à des interprétations divergentes mais par 
ailleurs tout aussi plausibles l’une que l’autre.


 Notre Cour s’est efforcée d’exprimer clai-
rement ce principe à de nombreuses reprises : 
voir, par exemple, Hills c. Canada (Procureur 
général), [1988] 1 R.C.S. 513, p. 558, le juge 
L’Heureux-Dubé; Slaight Communications Inc. c. 
Davidson, [1989] 1 R.C.S. 1038, p. 1078, le juge 
Lamer (plus tard Juge en chef); R. c. Zundel, [1992] 
2 R.C.S. 731, p. 771, le juge McLachlin (maintenant 
Juge en chef); R. c. Nova Scotia Pharmaceutical 
Society, [1992] 2 R.C.S. 606, p. 660; Mossop, pré-
cité, p. 581-582, le juge en chef Lamer; R. c. Lucas, 
[1998] 1 R.C.S. 439, par. 66, le juge Cory; Mills, 
précité, par. 22 et 56; Sharpe, précité, par. 33.


 Dans ces arrêts, notre Cour reconnaît qu’appli-
quer une présomption générale de conformité à la 
Charte pourrait parfois contrecarrer le respect de 
l’intention véritable du législateur, contrairement à 
ce que prescrit la démarche privilégiée en matière 
d’interprétation législative. Dans l’arrêt Symes c. 
Canada, [1993] 4 R.C.S. 695, p. 752, la Cour a 
énoncé une raison supplémentaire justifiant de limi-
ter l’application de la règle d’interprétation fondée 
sur le respect des « valeurs de la Charte » :


[C]onsulter la Charte en l’absence d’une telle ambi-
guïté la prive d’un objet plus important, la détermination 
de la constitutionnalité d’une loi. Si les dispositions 


 Statutory enactments embody legislative will. 
They supplement, modify or supersede the common 
law. More pointedly, when a statute comes into play 
during judicial proceedings, the courts (absent any 
challenge on constitutional grounds) are charged 
with interpreting and applying it in accordance with 
the sovereign intent of the legislator. In this regard, 
although it is sometimes suggested that “it is appro-
priate for courts to prefer interpretations that tend 
to promote those [Charter] principles and values 
over interpretations that do not” (Sullivan, supra, 
at p. 325), it must be stressed that, to the extent this 
Court has recognized a “Charter values” interpre-
tive principle, such principle can only receive appli-
cation in circumstances of genuine ambiguity, i.e., 
where a statutory provision is subject to differing, 
but equally plausible, interpretations.


 This Court has striven to make this point clear 
on many occasions: see, e.g., Hills v. Canada 
(Attorney General), [1988] 1 S.C.R. 513, at p. 558, 
per L’Heureux-Dubé J.; Slaight Communications 
Inc. v. Davidson, [1989] 1 S.C.R. 1038, at p. 1078, 
per Lamer J. (as he then was); R. v. Zundel, [1992] 2 
S.C.R. 731, at p. 771, per McLachlin J. (as she then 
was); R. v. Nova Scotia Pharmaceutical Society, 
[1992] 2 S.C.R. 606, at p. 660; Mossop, supra, at 
pp. 581-82, per Lamer C.J.; R. v. Lucas, [1998] 1 
S.C.R. 439, at para. 66, per Cory J.; Mills, supra, at 
paras. 22 and 56; Sharpe, supra, at para. 33.


 These cases recognize that a blanket presumption 
of Charter consistency could sometimes frustrate 
true legislative intent, contrary to what is mandated 
by the preferred approach to statutory construc-
tion. Moreover, another rationale for restricting the 
“Charter values” rule was expressed in Symes v. 
Canada, [1993] 4 S.C.R. 695, at p. 752:


[T]o consult the Charter in the absence of such ambigu-
ity is to deprive the Charter of a more powerful purpose, 
namely, the determination of a statute’s constitutional 
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législatives devaient être rendues compatibles avec la 
Charte même en l’absence d’ambiguïté, alors il ne serait 
jamais possible d’appliquer, plutôt que de simplement 
consulter, les valeurs de la Charte. En outre, le gouverne-
ment ne pourrait jamais justifier une atteinte à la Charte 
comme une limite raisonnable en vertu de l’article pre-
mier puisque le processus d’interprétation empêcherait 
initialement de conclure à l’existence d’une atteinte à la 
Charte. [Souligné dans l’original.]


(Voir également Willick c. Willick, [1994] 3 R.C.S. 
670, p. 679-680, le juge Sopinka.)


 Fondamentalement, ce dernier point évoque la 
question du rôle que doivent jouer les tribunaux 
au sein de la démocratie canadienne. Dans l’arrêt 
Vriend c. Alberta, [1998] 1 R.C.S. 493, par. 136-
142, notre Cour a dit que dialogue et respect mutuels 
devaient être au cœur des rapports entre les pouvoirs 
législatif, exécutif et judiciaire. Elle a ajouté que le 
contrôle judiciaire fondé sur des motifs prévus par 
la Charte confère une certaine vitalité au processus 
démocratique en ce qu’il favorise à la fois l’interac-
tion dynamique et la responsabilité entre ces divers 
pouvoirs. « Les tribunaux examinent le travail du 
législateur, et le législateur réagit aux décisions 
des tribunaux en adoptant d’autres textes de loi (ou 
même en se prévalant de l’art. 33 de la Charte pour 
les soustraire à la Charte) » (Vriend, précité, par. 
139).


 Pour rappeler ce qui a été dit dans les arrêts 
Symes et Willick, précités, si les tribunaux devaient 
interpréter toutes les lois de manière à faire en 
sorte qu’elles soient conformes à la Charte, cela 
perturberait à tort l’équilibre dialogique. Chaque 
fois que ce principe serait appliqué, il préviendrait 
tout contrôle judiciaire fondé sur des motifs prévus 
par la Charte, recours qui permet de profiter des 
mécanismes internes de pondération que comporte 
l’article premier. Ainsi, les législateurs seraient en 
grande partie dépouillés du pouvoir que leur recon-
naît la Constitution d’apporter, par voie législative, 
des restrictions raisonnables aux droits et libertés 
garantis par la Charte, lesquels possèderaient dès 
lors un caractère quasi absolu. En fait, le législateur 
qui ne voudrait pas se retrouver dans une telle situa-
tion devrait, d’une manière ou d’une autre, justifier 
expressément dans le texte législatif la limitation 
du droit garanti par la Charte, sans bénéficier des 


validity. If statutory meanings must be made congruent 
with the Charter even in the absence of ambiguity, then 
it would never be possible to apply, rather than simply 
consult, the values of the Charter. Furthermore, it would 
never be possible for the government to justify infringe-
ments as reasonable limits under s. 1 of the Charter, since 
the interpretive process would preclude one from finding 
infringements in the first place. [Emphasis in original.]


(See also Willick v. Willick, [1994] 3 S.C.R. 670, at 
pp. 679-80, per Sopinka J.)


 This last point touches, fundamentally, upon the 
proper function of the courts within the Canadian 
democracy. In Vriend v. Alberta, [1998] 1 S.C.R. 
493, at paras. 136-42, the Court described the rela-
tionship among the legislative, executive, and judi-
cial branches of governance as being one of dia-
logue and mutual respect. As was stated, judicial 
review on Charter grounds brings a certain meas-
ure of vitality to the democratic process, in that it 
fosters both dynamic interaction and accountability 
amongst the various branches. “The work of the leg-
islature is reviewed by the courts and the work of the 
court in its decisions can be reacted to by the legisla-
ture in the passing of new legislation (or even over-
arching laws under s. 33 of the Charter)” (Vriend, 
supra, at para. 139).


 To reiterate what was stated in Symes, supra, and 
Willick, supra, if courts were to interpret all statutes 
such that they conformed to the Charter, this would 
wrongly upset the dialogic balance. Every time the 
principle were applied, it would pre-empt judicial 
review on Charter grounds, where resort to the 
internal checks and balances of s. 1 may be had. In 
this fashion, the legislatures would be largely shorn 
of their constitutional power to enact reasonable 
limits on Charter rights and freedoms, which would 
in turn be inflated to near absolute status. Quite liter-
ally, in order to avoid this result a legislature would 
somehow have to set out its justification for qualify-
ing the Charter right expressly in the statutory text, 
all without the benefit of judicial discussion regard-
ing the limitations that are permissible in a free 
and democratic society. Before long, courts would 
be asked to interpret this sort of enactment in light 
of Charter principles. The patent unworkability of 
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avantages d’un débat devant les tribunaux relative-
ment aux restrictions qui sont acceptables dans une 
société libre et démocratique. Avant longtemps, les 
tribunaux seraient appelés à interpréter ce genre de 
texte de loi à la lumière des principes consacrés par 
la Charte. Le caractère manifestement impraticable 
d’une telle façon de faire met en évidence l’impor-
tance de maintenir le dialogue entre les pouvoirs 
composant l’État. Par conséquent, lorsqu’une loi 
n’est pas ambiguë, les tribunaux doivent donner 
effet à l’intention clairement exprimée par le légis-
lateur et éviter d’utiliser la Charte pour arriver à un 
résultat différent.


 Il est fort possible, lorsque l’affaire retournera 
à procès, que l’avocat des intimés demande que 
l’al. 9(1)c) de la Loi sur la radiocommunication 
soit déclaré inconstitutionnel au motif qu’il porte 
atteinte à la Charte. À ce moment, il sera nécessaire 
d’examiner la preuve relative à l’identité des titu-
laires des droits à la liberté d’expression en cause, 
et de se demander si l’al. 9(1)c) porte atteinte à ces 
droits et, dans l’affirmative, si l’atteinte est justifiée 
au regard de l’article premier.


VII.  Dispositif


 Par conséquent, je suis d’avis d’accueillir 
le pourvoi avec dépens devant toutes les cours, 
d’annuler le jugement de la Cour d’appel de la 
Colombie-Britannique et de déclarer que l’al. 9(1)c) 
de la Loi sur la radiocommunication a pour effet de 
créer une interdiction prohibant tout décodage de 
signaux d’abonnement, sous réserve d’une excep-
tion, savoir le cas où l’intéressé a obtenu la permis-
sion de le faire de la personne légitimement auto-
risée au Canada à transmettre le signal concerné et 
à en permettre le décodage. Aucune réponse n’est 
donnée à l’égard des questions constitutionnelles 
formulées sur ordonnance du Juge en chef.


 Pourvoi accueilli avec dépens.


 Procureurs de l’appelante : Crawford, McKenzie, 
McLean & Wilford, Orillia et Lang Michener, 
Ottawa.


 Procureurs de tous les intimés, à l’exception de 
Michelle Lee : Gold & Fuerst, Toronto.


such a scheme highlights the importance of retain-
ing a forum for dialogue among the branches of gov-
ernance. As such, where a statute is unambiguous, 
courts must give effect to the clearly expressed leg-
islative intent and avoid using the Charter to achieve 
a different result.


 It may well be that, when this matter returns to 
trial, the respondents’ counsel will make an applica-
tion to have s. 9(1)(c) of the Radiocommunication 
Act declared unconstitutional for violating the 
Charter. At that time, it will be necessary to con-
sider evidence regarding whose expressive rights 
are engaged, whether these rights are violated by s. 
9(1)(c), and, if they are, whether they are justified 
under s. 1.


VII.  Disposition


 In the result, I would allow the appeal with costs 
throughout, set aside the judgment of the Court of 
Appeal for British Columbia, and declare that s. 
9(1)(c) of the Radiocommunication Act creates a 
prohibition against all decoding of encrypted pro-
gramming signals, followed by an exception where 
authorization is received from the person holding 
the lawful right in Canada to transmit and author-
ize decoding of the signal. No answer is given to the 
constitutional questions stated by order of the Chief 
Justice.


 Appeal allowed with costs.


 Solicitors for the appellant: Crawford, McKenzie, 
McLean & Wilford, Orillia and Lang Michener, 
Ottawa.


 Solicitors for all the respondents, except Michelle 
Lee: Gold & Fuerst, Toronto.
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 Procureur de l’intervenant le procureur général 
du Canada : Le ministère de la Justice, Ottawa.


 Procureurs de l’intervenante l’Association cana-
dienne des distributeurs de films : Sim, Hughes, 
Ashton & McKay, Toronto.


 Procureurs de l’intervenante DIRECTV, Inc. : 
Borden Ladner Gervais, Toronto.


 Procureur de l’intervenante la Canadian Alliance 
for Freedom of Information and Ideas : Ian W. M. 
Angus, Port Hope.


 Procureurs de l’intervenant le Congres 
Iberoamericain du Canada : Soloway, Wright, 
Ottawa.


 Solicitor for the intervener the Attorney General 
of Canada: The Department of Justice, Ottawa.


 Solicitors for the intervener the Canadian Motion 
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CHAP. 58.


THE RAILWAY AOT, 1903.
ARRANGEMENT OF CLAUSES.


I. SHOltT TITLE, 1.


II. INTERPRETATION, 2.
III. ApPLICATION OF ACT, 3 to 7.


IV. RAILWAY COMMISSION.


Name, constitution, duties, etc., 8 to 22.
Jurisdiction and general powers, 23 to 25.


V. PHACTICE AND PROCEDURE, 26 to 50.
VI. INCORPORATION AND ORGA~IZATION OF COMPANY.


Incorporation, 51.
Offices, 52.
Provisioual directors, 53-4.
Capital, 55 to 58.
Meetings of shareholders, 59 to 67.
President and directors, 68 to 84.
Calls, 85 to 90.
Dividends and interest, 91 to 9<1.
Shares, 95 to 110.
Bonds, mortga.ges, and borrowing powers, 111 to 116.


VII. CONSTRUCTION OF RAILWAY.


Limitation of time for construction, 117.
General powers, 118 to 121.
Location of line-


Surveys, plans, profiles and hooks of reference, 122 to 131.
Mines and minerals, 132, 133.


Taking or using lands-
Crown lands, 134 to 136.
Lands of other railway companies, 137.
Lands of private owners-
For right of way, stations and terminals, 138.
For additional purposes, 139.
For construction or repairs, 140.
For ballast pits, water materials, and right of way thereto,


141.
Purchase of whole lot when more advantageous, 14:2.
For snow fences, 143.


Sale and conveyance, 144 to 151.
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ARRANGEMENT OF CLAUSES-Continued.


VII. CONSTRUCTWNOF RAILWAy-Continued.


Taking or using lands--Con.
Proceedings for expropriation, 152 to 158.
Arbitration, 159 to 168.
Possession, 169 to 174.


Branch lines, 175, 176.
Orossings and junctions-
Railway crossings and juuctions, 177, 178.
Navigable waters, 179 to 183.
lIigh,vay crossings, 184 to 19l.
Telegraph, telephone.rand other lines and wires, 192 to 195.
Drainage, 196, 197.
Farm crossings, 198.


Fences, gates and cattle-guards, 199 to 201.
Bridges, tunnels and other structures, 202, 203.
Stations, 204.
Wages of labourers on subsidized lines, 205.


VIII. INSPECTroNOFR.AILWAY.
Inspecting engineers, 206.
Inspection-


Iseforo opening, 207.
When out of repair, 208 to 210.


IX. OPERATIONOF RAILWAY.
Trains-


Equipment, apparatus and appliances, 211 to 213.
Accommodation and running of trains, 2 t 4 to 2B1.
Carriage of mails, naval and military forces, etc., 232.


Telegraphs and telephones, 233, 234.
Accidents, 235, 230.
Animals at large, 237.
Weeds on company's land, 238.
Prevention of, and liability for, fires, 239.
Purchase of railway by person without corporate power to


operate, 240.
Railway constables, 241.
Actions for damages, 242.


X. BY-LA":S,RULESANDREGULATIONS,243 to 250.
XI. TOLLS.


By-laws, 251.
Discrimination, 252 to 254.
Freight classification, 255.
Tanffs-e-


General provisions respecting all tariffs, 256 to 25~.
Local freight tariffs, between poiuts on the railway, 259 to


262.
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ARRANGEMENT OF CLAUSES-Concluded.


XI. TOLLs-Concluded.
Tarifls-> Concluded.


Local passenger tariffs, between points on the railway, 263
to 265.


Through traffic-
In Canada, 266, 267.
Through, into and from foreign countries, 268 to 270.
General provisions respecting through traffic, 271 to 273.


Publication of tariffs, 274.
General provisions respecting carriage, 275.
Traffic by water, 276.
Traffic over or through certain railway bridges or tunnels, 277.
Express companies, 278.
Penalties and actions, 279.
Collection of tolls, 280.


XII. AMALGAMATION AND TRAFFIC AGREEMBNTS, 281 to 284.


XIII. INSOLVENOY,285 to 289.


XIV. OFFENCES AND PENALTIES, 290 to 30l.


XV. STATISTICS AND RETURNS, 302 to 309.


XVI. REPEAL OF AOTS AND COMINGINTO FOROE OF THIS ACT, 310, 311.
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3 EDWARD VII.


CHAP. 58.


An Act to amend and consolidate the law respecting
Railways


[Assented to 24th October, 1903.]


HIS Majesty, by and with the advice and consent of the
Senate and House of Oommons of Canada, enacts as


follows :-


I.-SHORT TITLE.


1. This Act may be cited as The Railway Act, 19013.


n.-INTERPRETATION.


Short,title.


2. In this Act, and in the Special Act incorporating any Interpreta-
railway company to which this Act, or any part thereof, applies, non,
unless the context otherwise requires,-


(a.) The expression" Board" means the" Board of Rail- "BO/mi."
way Oommissioners for Oanada";


(b.) The expression" by-law," when referring to the act of ".By·law."
the company, includes a resolution;


(c.) The expression "company" means a railway company, "Company."
and includes any person having authority to construct or
operate a railway; ,


(d.) The expression" costs" includes fees, counsel fees, and" Coste."
expenses;


(e.) The expression "county" includes any county, union "County."
of counties, riding, or like division to that of a county in any
province, or in the province of Quebec, any division thereof into
separate municipalities;


(j.) The expression" court" means a superior court 0: the "CO'Jrt."
province or district;


(g.) The expression "Exchequer Oourt" means the Ex-" Exc~.equer
chequer Court of Canada, Court


(h.) The expression" goods" includes personal property of" Goods."
every description that may be conveyed upon the railway, or
upon steam vessels, or other vessels connected with the
railway; ,
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"Highway."


..rnspecting
engineer."


"Judge.))


" Justice." ,


"L3.Ilds."


"Lease. D


••Minister."


"Owner."


"Plan."


II Provincial
Iegislature, "


"Railway."


"Rolling
stock."


" Secretary."


" Sheriff."


Chap. :i8. Hailway A ct. 3 EDW. VII.


(i.) The expression "highway" includes any public road,
street, lane or other public way or communication;


(j.) The expresaiou "inspecting engineer" means an engi-
neer who is directed by the Hoard, or by the Minister, to
examine any railway or works, aud includes two or more
engineers when two or more are so directed;


(k.) The expression" judge" means a judge of a superior
court;


(l.) The expression "justice" means a justice of the peace
acting for the district, county, riding, division, city or place
where the matter requiring the cognizance of a juatice arises,
and who is not interested in the matter; and when any matter
is authorized or required to be done by two justices, the
expression "two justices" shall be understood to mean two
justices assembled and acting together;


(m.) The expression" lands " means the lands, the acquiring,
taking or using of which is incident to the exercise of the
powers given by this or the Special Act, and includes real
property, messnages, lands, tenements and hereditaments of
any tenure;


(n.) The expression" lease" includes an agreement for a
lease;


(0.) The expression "Minister" means the Minister of
Railways and Canals; .


(p.) The expression" owner," when, under the provisions of
this Act or the special Act, any notice is required to be given
to the owner of any lands, or when any act is authorized or
required to be done with the consent of the owner, means any
persoll who, under the provisions of this Act, or the Special
Act or any Act, incorporated therewith, would be enabled to
Bell and convey lands to the company;


(q.) The expression "plan" means a ground plan of the
lands and property taken or intended to be taken;


(r.) The expression "legislature of any province" or "pro-
vincial legislature" means and includes any legislative body
other than the Parliament of Oanada ;


(8.) The expression "railway" means any railway which
the company has authority to construct or operate, and includes
all branches, sidings, stations, depots, wharfs, rolling stock,
equipment, stores, property real or personal and works con-
nected therewith, and also any railway bridge, tunnel, or other
structu re which the company is authorized to construct;


(l.) The expression" rolling stock" means and includes
any locomotive, engine, motor car, tender, snow plough, flanger,
and every description of car or of railway equipment designed
for movement, on its wheels, over or upon the rails or tracks
of the company;


(u.) The expression "Secretary" means the Secretary of
the Board;


(v.) The expression" sheriff" means the sheriff of the dis-
trict, county, riding, division, city or place within which are
situated any lands in relation to which any matter is required
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to be done by a sheriff, and includes an under sheriff or other
lawful deputy of the sheriff;


(10.) The expression " Special Act" means any Act under « Special
which the company has authority to construct or operate a Act."
railway, or which is enacted with special reference to such
railway, and includes all such Acts; aud where such authority
is derived from any letters patent granted under any Act,
such letters patent shall be deemed to form part of such Act;


(x.) The expression" toll" or "rate" means and includes « TolL"
any toll, rate or charge made for the carriage of any traffic, or
for the collection, loading, unloading or delivery of goods, or
for warehousing or wharfage, or other services incidental to
the business of a carrier;


(y.) The verb" charge," when used with respect to tolls, "Charge."
means and includes to quote, charge, demand, levy, take or
receive;


(z.) The expression "traffic" means and includes passen- "Traffic."
gers, goods and rolling stock;


(aa.) The expression" train" includes any engine, locorno- "Tra.in."
tive or other rolling stock;


(bb.) The expression "the undertaking" means the railway "U:nder.
and works, of whatsoever description, which the company has taking."
authority to construct or operate;


(ce.) The' expression "working expenditure" means and "Wor'~ting "
. I d 11 f' f 1'1 d 11expenui ure.me u es a expenses 0 maintenance 0 t ie rat way, an a
such tolls, rents or annual sums as are raid in respect of pro-
perty leased to or held by the company, apart from the rent
of any leased line, or in respect of the hire of rolling stock let
to the company; also all rent charges or interest on the
purchase money of lands belonging to the company, purchased
but not paid tor, or not fully paid' for; and also all expenses
of or incidental to working the railway, and the traffic there-
on, including all necessary repairs and supplies to rolling stock
while on the lines of another company j also rates, taxes, in-
surance and compensation for accidents or losses j also, all
salaries and \"ages of persons employed in and about the work-
ing of the railway and traffic j and all office and management
expenses, including directors' fees, agency, legal and other like
expenses j also all costs and expenses of and incidental to the
compliance by the company with any order of the Board under
this Act; and generally all such charges, if any, not above
otherwise specified, as in all cases of English railway com-
panies are usually carried to the debit of revenue as distin-
guished from capital account;


(dd.) When any matter arises in respect of any lunds Whe'.' Iands
which are not situated wholly in anyone district, county, ~hColi~h;t~n"
riding, division, city or place, and which are the property of district.
one and the same person, the expressions" clerk of the peace,"
"justice," and "sheriff" respectively mean any clerk of the
peace, justice or sheriff for any district, county, riding, divi-
sion, city or place within which a.ny portion of such lands is
situated j and the expressions "clerk of the peace" and


285 " sheriff"







4 Chap. 58. Railway Act. 3 Enw. VII.


" sheriff" respectively include the like persons as in other
cases. 51 V., c. 29, s, 2, Am.


Provisions to· 2. The provisions of this section shall apply to the construe-
:~ttt~nt.o this tion thereof, and to the words and expressions used therein.


Application
of Act.


Any section
may be ex-
cepted by
Special Act.


Or may be
extended,
limited or
qualified.


As toexcep-
tions, etc.,
previous to
this Act.
ConAict
between this
Act and
Special Act.


Where rail-
way declared
to be work
for general
advantage
of Canada.


HL-ApPLICATION OF ACT.


3. This Act shall apply to all persons, companies and rail-
ways (other than Government railways) within the legislative
authority of the Parliament of Canada, and shall be incorporat-
ed and construed, as one Act, with the Special Act, subject as
herein provided. 51 V., c. 29, s, 3, Am.


4. Any section of this A ct may, by any Special Act passed
by the Parliament of Canada, be excepted from incorporation
therewith, or may thereby be extended, limited or qualified.
It shall be sufficient, for the purposes of this section, to refer
to any section of this Act by its number merely.


€S. If in any Special Act heretofore passed by the Parlia-
ment of Canada it is enacted that any provision of the General
Railway Act in force at the time of the passing of such Special
Act, is excepted from incorporation therewith, or if the appli-
cation of any such provision is, by such Special Act, extended,
limited or qualified, the corresponding provision of this Act
shall be taken to be excepted, extended, limited or qualified,
in like manner; and, unless otherwise expressly provided in
this Act, where the provisions of this Act and of any Special
Act passed by the Parliament of Canada relate to the same
subject-matter, the provisions of the Special Act shall be taken
to over-ride the provisions 'of this Act in so far as is necessary
to give effect to such Special Act. 51 V., c. 29, ss. 5 and 6,
Am.


6. Where any railway, the construction or operati.on of
which is authorized by a Special Act passed by the Legislature
of any province, is declared, by any Special Act of the Parlia-
ment of Canada, to be a work for the general advantage of
Canada, this Act shall apply to such railway, and to the com-
pany constructing or operating the same, to the exclusion of
such of the provisions of the Special Act of the Provincial
Legislature as are inconsistent with this Act, and in lieu of any
General Railway Act of the province.


7. Every railway, steam or electric street railway or tram-
way, the construction or operation of which is authorized by a
Special Act passed by the Legislature of any province, now or
hereafter connecting with or crossing a railway which, at the
time of such connection or crossing, is subject to the legislative
authority of the Parliament of Canada, is hereby declared to be
a work for the general ad vantage of Canada in respect only
to such connection or crossing or to through traffic thereon or
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anything appertaining thereto, and also to the provisions set
forth in this Act relating to offences and penalties, navigable
waters and criminal matters, and this Act shall apply to t.hat
extent only.


2. This section shall not, however, operate as regards
through traffic on railways owned by any Provincial Govern-
ment, without the consent of such government.


TV.-COMMISSION.


Name, Constitution, Duties, etc.


s. The Railway Committee of the Privy Council is hereby Nanle and
abolished and, in lieu thereof, there shall be a Commiesiou, to constitution.
be known as the "Board of Railway Commissioners for
Canada," consisting of three members who shall be appointed
by the Governor in Council, at any time after the passing of
this Act, and from time to time as vacancies occur. Such Court of
Commission shall be a Court of Record, and have an official Record.
seal which shall be judicially noticed. Each Commissioner 'Term of office.
shall hold office during good behaviour for a period of ten
years from the date of his appointment, but may be removed
at any time by the Governor in Council for cause; and shall Removal.
cease to hold office upon reaching the age of seventy-five
years. Each Oommiesroner on the expiration of his term of Age limit.
office shall be eligible for reappointment. One of such Com-
missioners shall he appointed, by the Governor in Council, Ol.'i<'.fCom- d
Chief Commissioner ofthe Board, and shall be entitled to hold D~l~~~~:ran
the office of Chief Oommiasioner so long as he continues a
member of the Board; and another of the Commissioners shall
be appointed by the Governor in Council, Deputy Chief Com-
missioner of the Board. Sub. for 51 V.,c. 29, B. 8.


2. Whenever by an Act or document the Railway Com- Board invest-
- f h P' 0 '1' . - hori eel withmittee 0 t e rrvy OUnCl IS given any power or aut ority, powers and


or any duty is cast upon it, in regard to any company, railway, ~utles of
matter or thing, the power or authority 80 given, or the duty c~;n~;itee
so cast upon the said Committee, mayor shall, as the case may of P. C.
be, be exercised by the Board.


!•. In case of the absence of the Chief Commissioner, or of Power of
his inability to act, the Deputy Chief Commissioner shall ex- Bhfe'ftijom_
ercise the powers of the Chief Commissioner in his stead; and missioner.
in such case all regulations, orders and other documents signed
by the Deputy Chief Commissioner shall have the like force
and effect as if signed by the Chief Commissioner. Whenever
the Deput.y Chief Commissioner appears to have acted for and
instead of the Chief Commissioner, it shall be conclusively pre-
sumed that he so acted in the absence or disability of the
Ohief Commissioner within the meaning of this section.


] O. Not less than two Commissioners shall attend at the Not less than
hearing of every case, and the Chief Commissioner, when pre- two to ace,
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Exception.


sent, shan preside, and his opinion upon any question, which
in the opinion of the Commissioners is a question of Jaw, shall
prevail. . In any case where there is no opposing party, and no
notice to be given to any interested party, auy one Commis-
sioner may act alone for the Board.


Interest, II. No Commissioner shall be disqualified to act, by reason~N:ft~dnO~tn of interest, or of kindred or affinity to any person interested in
~squalifica. any matter before the Board; but whenever any Commissioner
tion. is interested or of kin or affinity to any such person, the
Appointments Governor in Council may either upon the application of such
pro hac 1Itce. Commissioner or otherwise, appoint some disinterested person


to act as Commissioner pro hac vice. The Governor in Council
may also appoint a Commissioner pro hac vice in the case of
sickness, absence or inability to act, of any Commissioner.


Commission- 2. No Commissioner shall directly or indirectly hold pur-
ers not to hold • >'. . ' ,
railway stock, chase, take or become interested Ill, for hIS own behalf, any
etc. stock, share, bond, debenture or other security, of any railway


company subject to this Act, nor shall, directly or indirectly,
have any interest in any device, appliance, machine, patented
process Of article, or any part thereof, which may he required
or used as a part of the equipment of railways, or of any
rolling stock to be used thereon; and, if any such stock, share,
bond or other security, device, appliance, machine, patented
process or article, or any part thereof, or any interest therein,
shall come to or vest in any such Commissioner by will or suc-
cession, for his own benefit, he shall, within three calendar
months after the same shall so come to or. vest in him, abso-
lutely sell and dispose of the same, or his interest therein.


Residence. 12. Each Commissioner shall during his term of office reside
at Ottawa, in Canada, or within five miles thereof, or within
such distance thereof as the Governor in Council at any time
determines.


Duty of Board 13. The Commissioners shall devote the whole of their
time to the performance of their duties under this Act, and
shall not accept or hold any office or employment inconsistent
with this section.


Offices at
OttM\'S.


It!. The Governor in Council, upon the recommendation' of
the Minister, shall provide, within the city of Ottawa, a suitable
place in which the sessions of the Board may be held, and also
suitable offices for the Commissioners, Secretary, staff, and other
employees, and all necessary furnishings, stationery and equip-
ment for the establishment, conduct and maintenance of the
same, and for the performance of the duties of the Board.


Sessions of . 15. Whenever circumstances render it expedient to hold
~oO:tao~~'de sessions without the city of Ottawa, the Board may hold the


same in any part of Canada.
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16. The Commissioners shall sit at such times and conduct Sittings, how
their proceedings in such manner as may seem to them most condr.cted.


convenient for the speedy despatch of business ; they may, sub-
ject as in this Act mentioned, sit either together or separately,
and either in private or in open court, but any complaint made
to them shall, on the application of any party to the complaint,
be heard and determined in open court. Any two members
of the Board shall constitute a quorum. No vacancy in their
body shall impair the right of the remaining Commissioners
to act.


17. There shall be a Secretary of the Board, who shall be ap- Secretary.
pointed by the Governor in Council, shall hold office during
pleasure, and shall reside in the city of Ottawa. It shall be the
. duty ofthe Secretary to attend all sessions of the Board, to keep Duti as of
a record of all proceedings conducted before the Board or any Secretary.
Commissioner under this Act, to have the custody and care of
all records and documents belonging or appertaining thereto,
or filed in his office, and to obey all rules and directions which
may be made or given by the Board touching his duties 01' the
governance of his office. Sub. for 51 V., c. 29, s. 9.


IS. It shall be the duty of the Secretary' to have every Reg-Illations
regulation and order made by the Board, drawn pursuant to and orders of
h di . f h B d' d b 1 Chi f C " the Board,t o irection 0 t e oar, signe y t ie 1C omrmssioner,
scaled with the official seal of the Board, and filed in the office
of the Secretary.


2. The Secretary shall keep in his office suitable books of Record books.
record, in which he shall enter a true copy of evcry such regu-
lation and order and every other document which the Board
may require to be entered therein, and such entry shall consti-
tute and be, and in all courts be deemed and taken to be, the Evidence;
original record of any such rcgulation or order.


3. Upon application of any person, and on payment of such Cert ified
fees as the Board may prescribe, the Secretary shall deli ver to ~~i~T~ti;n8
such applicant a certified copy of any such regulation or order. 01' orders.


19. In the absence of the Secretary from sickness or any Act.ng
other cause, the Board may appoint from its staff an Acting Secretary.
Secretary, who shall thereupon act in the place of the Secre-
tary, and exercise his powers,


20. The Chief Commissioner shall be paid an annual salary Salaries.
of ten thousand dollars, and the other two Commissioners shall
be paid each the annual salary of eight thousand dollars. The
Secretary shall receive a salary to be fixed by the Governor in
Council, not more than four thousand dollars, annually. Such
salaries shall be paid monthly out of the unappropriated funds
in the hands of the Receiver General for Canada.


21. The Governor in Council may from time to time, or as Experts,
the occasion requires, appoint one or more experts, or persons
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having technical or special knowledge of the matters in ques-
tion, to assist in an advisory capacity in respect of any matter
before the Board.


F;t:-.ff of Board. 2. Thera shall be attached to the Board such officers,
clerks, stenographers and mcsscngere, as the Board, with the
approval of tile Governor in Council, from time to time ap-


Salurios, points, at such salaries or remunerations as are recommended
by the Board and approved by Governor in Council. The
Board may, at will, dismiss ally such employee.


Payment of 3. Whenever the Board, by virtue of any power vested in
appoJl~t~e ~o it b 1 thi At' t di t th thmake mquiry. 1 } l1S e, appointe or irec s any person, 0 er an a


member of the staff of the Board, to perform any service re-
quircd by this Act, such parson shall be paid therefor such sum
for services and expenses as the Governor in Council upon the
recommendation of the Board, may, ill such cases, determine.


Salaries and 4. The salaries or remunerations of all such officers, clerks,
expenses of I d anuoi d 11thstafl,&,c., how stonograp iers, messengers, an appointees, an a e expenses
to be paid. of the Hoard of, and incidental to, the carrying out of this


Act, including all actual and reasonable travelling expenses
of the Commissioners, Secretary, and of such appointees or
members of the staff of the Board as may be required by the
Board, to travel, necessarily incurred in attending to the duties
of their office, shall be paid monthly out of moneys to be
provided by Parliament.


22. All letters or mailable matter addressed' to the Board
or the Secretary at Ottawa, or sent by the Board or the Secre-
tnry from Ottawa, shall be free of Canada postage under such
regu lations as are from time to time made in that regard by
the Governor in Council.


Correspond-
ence 11','<' of
postage.


Jurisdiction and General Powers.


Mandatory
order.


Ju1'isdi,;ti<m 2:1. The Board shall have full jurisdiction to inquire into,
of Board upon hear nnd determine any application by or on behalf of anyapplication. .


party interested;
Xe!l'lectof (a.) complaining that the company, or any person, has
duties under failed to do any act matter or thine required to be done byauy act,. ' • 0 .
1'e~ull\tioll or this Act, or the Special Act, or by any regulation, order or
or er. direction made thereunder, by the Governor in Conncil, the


Board, the Minister, or any inspecting engineer, or has done or
is doing any act, matter or thing contrary to, or in violation ot,


Vi'ljations. this Act, or the Special Act, or any such regulation, order, or
direction;


Givin~orde1'a, (b.) requesting the Board to make any order, or give any~;;~;:'~1~01' direction, sanction or approval, which by law it is authorized
to make or give: .


And the Board may order and require any company or per-
son to do forthwith, or within or.at any specified time, and
in any manner prescribed by the Board, so far as is not incon-
sistent. with this Act, any act, matter or thing which such
company or person is or may be required to do under this Act,
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or the Special A.ct, and may forbid the doing or continuing of Injunction
any act, matter or thing which is contrary to this Act, or the order.
Special Act; and shall have full jurisdiction to hear and deter- Questions of
mine all n.atters whether of law or of fact, and shall, as respects law and fact.
the attendance and examination of witnesses, the production
and inspection of documents, the enforcement of its orders,
the entry on and inspection of property, and other mutters
necessary or proper for the clue exercise of its jurisdicticn
under this Act, or otherwise for carrying this Act into effect, All powers of
have all such powers, rights and privileges as are vested it: a acSuperior


S . C ourt.uperlOr ourt,
2. The decision of the Board upon any question of tact, and Decision upon


as to whether any company, municipality or person is, or is ~?~~~~o~:
not, a party interest.ed within the meaning of this section, whether party
shall be binding and conclusive upon all companies and persons, ~~~~f~~i~!~d
and in all courts. Sub. for 51 V., c. 29, s, 11.


24. The Board may, of its own motion: or shall, upon the Board may
request of the Minister, inquire into, hear and determine any act upo~lts
matter or thing which, under this Act, it may inquire into, own roo ion,


hear and determine upon application or complaint, and with
respect thereto shall have and may exercise the same powers
as, upon any application or complaint, are vested in it by this
Act.


2. A ny power, or authority vested in the Board under this Powertc act
Act, ~ay thou.gh not so exp.ressed in this ~ct, be exerci~ed ~r~r::.tune to
from time to time, or at any time, as the occaaion may reqUlre.


26. The Board may make orders and regulations :- Board mw
(a.) limiting the rate of speed at which railway trains and mt·akeregulat-


1 . b " '11' IOns respec -ocomotives may e run m any CIty, town or VI age, or m any ing-
class of cities, towns or villages described in any regulation;
and, if the Board thinks fit, the rate of speed within certain Speed of
described portions of any city, town or village, and allowing trains.
another rate of speed in other portions thereof;


(6.) with respect to the use of the steam whistle within U8~of steam
any city, town or village, or any portion thereof; whistle.


(C.) with respect to the method and means of passing from Passing from
one car to another, either inside or overhead, and for the car to car.


safety of railway employees while passing from one car to Coupling- of
another, and for the coupling of cars; 5L V., c. 29, S. 1(1, Am. cars.


(d.) requiring proper shelter to be provided for all railway Shelter Ior
employees when on duty; 67-513 V., e. 53, s, 1, Am. employees,


(e.) with respect to the use on any engine, of nettings, Devices ~o
screens, grates and other devices, and the use on any engine avoid fires.
or car of any appliances and precautions, and, generally, in
connect.ion with the railway respecting the construction, use
and maintenance of any fire-guard or works which may be
deemed by the Board necessary and most suitable to prevent,
as far as possible, fires from being started, or occurring, upon,
along, or near the right of way of the railway;
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For-protection (J.) with respect to the rolling stock, apparatus, cattle-
generally. guards, appliances, signals, methods, devices, structures and


works, to be used upon the railway so as to provide means for
the due protection of property, the employees of the company,
and the public;


Other mntters, (g.) with respect to any matter, act or thing which by this
or the Special Act is sanctioned, required to be doue, or pro-
hibited.


:2. Auy such orders or regulations may be made to apply to
any particular district, or any railway, or section, or portion
thereof, and the Board may exempt any railway, or portion
thereof, from the operation of any such order or regulation,
for such time, or during such period, as the Board deems
expedient.


;). The Board may provide penalties, when not already pro-
vided in this Act, to which every company or person who
ofrcuds against any regulation made under this section shall be
liable, which "hall not exceed one hundred dollars for each
offence, and shall be recoverable QU summary conviction, The
imposition of any such penalty shall not lessen or affect any
other liability which any company or person may have incurred.
51 V., c. 29, s. 10,1 and 2, Am.


Power to 4. The Board may review, rescind, change, alter or vary
review, etc. any rule, regulation, order or decision made by it, whether


previously published or not. 51 V., c. 29, 13. 18, Am.


Application
of orders.


Penalties.


Evidence of
documents.


Service of
copies.


V.-PRACTICE AND PROCEDURE.


26. Every document purporting to be signed by the Chief
Commissioner and Secretary, or by either of them, or by
the Minister or inspecting engineer, shall, without proof of
any such signature, be prima facie evidence in all courts, and
shall be sufficient notice. to the company and all parties
interested, (if served therewith in the manner herein provided
for service of notice), that such document was duly signed and
issued by the Board, Minister or inspecting engineer as the
case may be; and if such document purports to be a copy of
any regulation. order, direction, decision or report, made or
given by the Board, or the Minister or inspecting engineer,
shall be prima facie evidence in all courts of such regulation,
order, direction, decision or report, and when served on the
company, or any person, in the manner in section twenty-eight
provided for service of notice, shall be sufficient notice to the
company or such person, of such regulation, order, direction,
decision or report from the time of such service. 51 V., c. 29,
s. 26, Am.


Certified plan, 27. Any document purporting to be certified by tho Score-
i!~~~prima tary as being a copy of any plan, profile, book of reference or
evidence. any other docnment deposited with the Board, or of any


portion thereof, shall, without proof of signature of the
Secretary, be in all courts prima facie evidence of such original
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document, and that the same is so deposited, and is signed,
certified, attested <;>rexecuted by the persons by whom and in
the manner in which, the same purports to be signed, certi-
fied, attested or executed, as shown or appearing from such
certified copy, and also, if such certificate states the time such
original was so deposited, that the same was deposited at the
time so stated. 51 V., c. 29, s. 127, Am ..
2. A copy of any regulation, order or other document in the Certified


custody of the Secretary) or of record with the Board, certified cdopiesof
b h S b d 1 1 . ocumentsy t e ecretary to e a true copy, an sea ec with the seal of of Board.
the Board, shall, in all courts and" for all purposes, be prima
facie evidence of such regulation, order or document, without
proof of signature of the Secretary.


2S. Any notice required to be given to the company, or to Method of
any company, municipality, corporation, co-partnership, firm giving notices.


or individual may be, and shall be deemed to be sufficiently
given or served by delivering the sume, or a copy thereof;


(a.) in the case of the company, to the president, vice-pre- '1'0 rai.way
id . .1' t . 1 t f I compames.£1 ent, managing director, secre ary or supenntenc ell 0 t to


company, or to some adult person in the employ of the com-
pany at the head or any principal office of the company;


(b.) in the case of any municipality, or civic or municipal To .. ... h d municipalitiescorporation, to t e mayor, war en, reeve, secretary, treasurer, &c. .
clerk, chamberlain or other principal officer thereof;


(c.) in the case of any other company, or body corporate, To othe:h id . id com P"01es.to t e presi eut, VICe-preSIent, manager or secretary, or to
some adult person in the employ of the company at the head
office of such company;


(d.) in the case of any firm or co-partnership, to any member To firms,
of such firm or co-partnership, or left at the last place of abode
of any such member with any adult member of his household,
or at the office or place or business of the firm with a clerk
employed therein;


(e.) and, in the case of any individual, to him or left at his:ro ..
last place of abode with any adult member of his household, individuals,


or at his office or place of business with a clerk in his employ;
Provided that such notice is sufficient in substance, is given Proviso.


in sufficient time, and, in the case of the Board, is signed by
the Secretary or Chief Commissioner, in the case of the Minister
or inspecting engineer, or other officer or persou appointed by
the Board or the Minister and required or authorized to give
such notice, is signed by the Minister or by such inspecting
engineer, officer or other person, as the case may be, and in the
case of any company or corporation is signed by its president
or secretary, or by its duly authorized agent or solicitor, and
in the case of any person, is signed by such person, or his duly
authorized agent or solicitor.


2. When in any of the cases mentioned in this section, it Ser~'ice?y .
shall be made to appear to the satisfaction of the Board or ~~~~~:~~~n
Minister in any matter within the jurisdiction of the Board or
Minister, as the case may be, under this Act, that service of
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such notice cannot be made in the manner provided in this
section, or that. the perdon to be served cannot be served, or
that the company or person to be served is seeking to evade
service and therefore cannot be served, the Board or Minister,
as the case may be, may order and allow such service to be
made by the publication of such notice for any period not leas
than three weeks in The Canada Gazette, and also, if required,
in any other newspaper or newspapers, and service by such
publication shall be deemod to be as sufficient as if the same
had been served in the manner provided in the first part of
this section.


Service of 3. Any regulation, order, direction, decision, report or other
orders, reports document may unless in any case otherwise provided be served
or other . lik ' . be zi d h' '.documents. 1ll I e manner as notice may e given un er t IS sectiou. 5.1


V., c. 29, s, 28, Am.


Duty of
company on
receipt of
notice or
order.


2!J. The company shall, as soon as possible after the receipt
by it, or .servlce upon it, of any regulation, order, direction,
decision, notice, report or other document of the Board, or the
Minister, or the inspecting engineer, give cognizance thereof
to each of its officers and servants performing duties which are
or may be affected thereby, by delivering a copy to him or by
posting up a copy thereof in some place where his work or his
duties, or some of them, are. to be performed. 51 V., c. 29,
s. 25, Am.


Publication of 30. Publication by the Board, or by leave of the Board, for
regulationa three weeks in The Canada Gazette of any rule, regulation,and orders.


order or decision of tho Board, shall be sufficient notice thereof
to the company, to all persons, and to the public generally; and
when such rule, regulation, order or decision, is so published •
the same, while in force, shall have the like effect us if enacted
herein, and all courts shall take judicial notice thereof.


.Judicial
notice.


i\otice of
application.
Board may
vrrry length
of time.


SI. Except in any case where it is otherwise provided, ten
days' notice of any application to the Board, or of any hearing
by the Board, shall be sufficient, unless in any case the Board
directs longer notice. The Board may in any case, allow notice
for any period less than ten days which shall be sufficient
notice as if given for ten days or longer.


S2. When the Board is authorized to hear an application,
complaint or dispute, or make any order, upon notice to the
parties interested, it may, upon the ground of urgency, or for
other reason appearing to the Board to be sufficient, notwith-
standing any want of, or insufficiency in, auch notice, make the
like order or decision in the matter as if due notice had been
given to all parties; and such order or decision shall be as
valid and take effect in all respects as if made on due notice.


Reh~ari?g on but any person entitled to notice and not sufficiently notified
~iJ~c~;il~hln may, at any time within ten days after becoming aware of such
tenduys after order or decision, or within such further time as the Board may
notice served. 294 allow,


Procedure in
urgen t cases
when no
notice given.
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allow, apply to the Board to vary, amend or rescind such order
or decision, and the Board shall thereupon, on such notice to
other parties interested as it may in its discretion think desira-
ble, hear such application, and either amend, alter or rescind
such order or decision, or dismiss the application, as may seem,
to it just and right.


:-13. All regulations and orders made by the Railway Com- Rpg'IIatio1l8
mittee of the Privy Council, under the provisions of The and o~der8
R·/ Ald' A . C • of RailwayaLway ct anc amen mg cts, in rorce at the tune of Coumittee
the passuge of this Act, shall continue in force until repealed, rOlltJllUerlf
rescinded, changed or varied under the provisions of this Act i r~~~~~d.l
and the Board shall have the like powers to repeal, rescind,
change or vary the same, as in the case of regulations or of
orders which the Board may make under this Act.


:-1':1. Notwithstanding the repeal by this Act of the said Exiating
The Railway Act and amending Acts, all orders of the ~~~{;~:a~f
Railway Committee of the Privy Council in force at the time Committee
f h h e b d I ler f h may bo mad"o t e pnseage ereor, may 0 rna e ru es or ore ers c t e rules of comb.


Exchequer Court, or of any Superior Court of any province
in Canada, and may be enforced in all respects, as ncur as
may be, in the same manner as provided by this Act in the
case of similar orders by the Board i and all penalties, for-
feiturcs and liabilities attaching, under this Act, to the viola-
tion of any regulation, or disobedience to any order of the Per.altiea
Board shall apply and attach to any violation of or disobe- under this Acn
1·' I . 1 flR'1 ' C . "jll'ly to( ronco to, any regu ation or ore er 0 t re a: way ornmittce VIolations
of tho Privy Council occurring after the passage of this Act, in hereafter.
all respects, as near as may be, as if the same wore It regu-
lation or order of the Board.


as. Any decision or order made by tho Board under this Decisions or
Act may be mnde an order of the Exchequer COUI't, or a rule, °llJ'~eld'sof 1,_


1 d f S . C f . f 0,11' may oeore er or ecrce 0 any llperlOr ourt 0 IllJY provlllcu 0 made rules
Cnnadu, and shall be enforced in like manner as any rule, order of court,


or decree of such court. 51 V., c. 29, s. 17, Am.
2. To make such decision or order a rule, order or decree Practice.


of such court, the usual practice and procedure of the court in
such matters may be followed; or, in lieu thereof, tho Secre-
tary may make a certified copy of such docieion or order, 1I pon
which shall be made the following endorsement signed by the
Chief Commissioner anti sealed with the official seal I)f the
Board:-


"To move to make the within a rule (order or decree, as the Alternative
case may be) of the Exchequer Court of Canada (or, as the case method.


may be).
" Dated this day of A.D. in


(Seal.)
"A. B.
"Chief Commissioner of the Bonrd of Railway


,. Commissioners for Canada,"
295 And
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And the Secretary may forward such certified copy, so endorsed,
to the registrar, or other proper officer of such court, who shall,
on receipt thereof, enter the same as of record, and the same
shall thereupon become and be such rule, order or decree at
such court.


3. Where an order or decision of the Board under this Act,
or the Railway Committee of the Privy Council under The
Railway ACi, has been made a rule, order or decree of any
court, any order or decision of the Board rescinding or chang-
ing the same shall be -deemed to cancel the rule, order, or
decree of such court, and may, in like manner, be made a
rule, order or decree of court.


36. The Board mo.y provide in any order that the same, or
any specified portion or terms thereof, shall come into force,
at a future fixed time, or upon the happening of any specified
contingency, event or condition precedent, or upon the per-
formance to the satisfactiou of the Board, or person named by
.it, of any terms which the Board may impose upon any party
interested, and it may provide that the whole, or any portion
of such order, shall have force for a limited time, or until
the happening of any specified event. The Board may,
instead of making an order final in the first instance, make an
interim order, and reserve further order and direction to be
made, either at an adjourned hearing of the matter, or upon
further application.


37. Upon any application made to the Board under this
Act, the Board may make an order granting the whole, or part
only, of such application, or may grant such further, or other
relief, in addition to, or substitution for, that applied for, ItS to
the Board may seem just and proper, as fully in all respects as
if such application hat! been for such partial, other, or further
relief.


3S. Whenever the special circumstances of any case seem
to so require, the Board may make an interim ex parte order
authorizing, requiring or forbidding anything to be done which
the Board would be empowered on application, notice and
hearing to authorize, require or forbid. N a such interim order
ahall, however, be made for any longer time than the Board
may deem necessary to enable the matter to be heard and de-
termined.


39. When any work, act, matter or thing is by any regu-
lation, order or decision of the Board required to be done, per-
formed or completed within a specified time, the Board may,
if the circumstances of the case seem to so require, upon notice
and bearing. or in its discretion upon ex parte application,
extend the time so specified.
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40. The Board may make general rules governing, !:Ofar May make
1 11 be i . . h h . . f "1' rules~s s ra not e inconaistcnt WIt t e express prOVISIOns0 "lIS governing its


Act, its practice and procedure under this Act, and generally procedure and
for carrying this Act into effect .. Such rules may be published practice,
in The Canada Gazelle, and shall thereupon be judicially Y'dhe:1 rlo be


. d d sh 11 h ft· if h d' h' JU icra yuotice , an s a ave e ect as 1 t ey were enacte 111 t ISnoticed.
Act. The Board may, upon, terms or otherwise, make or Amendments.
allow any amendments in any proceedings before it.


41. No order of the Board need show upon its face that Presumption
d· . h d or zi . of jurisdictionany procee mg or notice was a or given, or any circumstance to make order.


existed, necessary to give it jurisdiction to make such order.


42. In determining any question of fact, the Board shall Jf'dt1ments
not be concluded by tbe finding or judgment of any other ~o~rtal)~n
court, in any suit, prosecution or proceeding, involving the (u~stiO)~Bof
determination of such fact, but such finding or judgment Li~dr~~upon
shall, in proceedings before the Board, be prima facie evidence Board.
only;


2. The pendency of any suit, prosecution or proceeding, in JruBrisoicdtion,
h . lvi t' f e t 1 11 denri 0 oar no.any ot er court, mvo vmg ques iona 0 lac, s Ill. not epnve affeotE·d by


the Board of jurisdiction to hear and determine the same co\ltntE!rnl
. f f: SUl s.questions 0 act.


3. The finding or determination of the Board upon any l<'inding of
. f f: ithin Its iuri di b 11 b bi di d Board onquestion 0 act WI III Its juns lotion s a e III mg an questions of


conclusive on all courts. fact conolu-
sive.


43. The Board may, of its own motion or upon the appli- ;\Inysta~ec:u.e
. . f t d h securi bei . it for opimoncation 0 any par y, an upon sue security emg gIven as 1 of HU)Jromo
directs, state a case, ill writing, for the opinion of the Supreme ~ollrttf
Court of Canada upon any question which in the opinion 0:' the Canue 0...
Board is a question of law. A like reference may also be made
at the request of the Governor in Oouncil. 51 V.,c. 29, s. 19,
Am.


2. The Supremo Court of Canada shall hoar and determine Acticn
the question or questions of law arising thereon, and remi; the thereon.
matter to the Board with the opinion of tbe court thereon.
51 V., c. 29, s. 20, Am .


.•.•• Subject to the provisions of this section, every decision OrdE!rf{
or order of the Board shall be final. Board nal,


2. The Governor in Council may, at any time, in his discre- f:\avill~ right
. .I iti f' of review bytion, O1tier upon pet] IOn 0 any party, person or company Governor in
interested, or of his own motion and without any petition or COlli cil,
application therefor, vary, change 01' rescind any order, deci-
sion, rule or regulation of the Board, whether such order or
decision be rr.ado inter partes or otherwise, and whether such
regulation be general or limited in its scope and application;
and any order which the Governor in Council may make with
respect thereto shall be binding on the Board and all parties.


3. An appeal shall lie from the Board to the Supreme Court ~ppeaI to
of Canada upon a question of jurisdiction, but such appeal ~~~n~:
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questions of shall not lie unless the same is allowed by a judge of the said
jurisdiction. 1" d h . h .1 h dcourt upon app ication an earmg t e parties auu t o Boar ;


. the costs of such application shall be in the discretion of the
judge.


An appeal shall also lie from the Board to such court upon
any question which in the opinion of the Board is a question
of law, upon leave therefor having been first obtained from the
Board. The granting of such leave shall be in the discretion
of the Board.


4. Upon such leave being obtained the party so appealing
shall deposit with the registrar of the Supreme Court of Canada
the sum of two hundred and fifty dollars, by way of security
for costs, and thereupon the registrar of such court shall set
the appeal down for hearing on the f rat day of the next session;
and the party appealing shall within ten days after the deposit,
give to the parties affected by the appeal, or their respective
solicitors by whom such parties were represented before the
Board, and to the Secretary, notice in writing that the case
has been so set down to be heard in appeal as aforesaid; and
the said appeal shall be heard by such court as speedily as
practicable.


5. On the hearing of any such appeal the Supreme Court of
Canada may draw all such inferences us are not inconsistent
with the facts expressly found by the Board, and are necessary
for determining the question of jurisdiction, or law, as the case
may be, and shall certify their opinion to the Board, and the
Board shall make an order in accordance with such opinion.


~oartbmay be 6. The Board shall be entitled to be heard, by counselor
~~~~sel.y otherwise, upon the argument of any such appeal.
Rules of court 7. 'I'he Supreme Court of Canada shall have power to fix'
~cto coats, the costs and fees to be taxed, allowed and paid upon such


. appeals, and to make rules of practice respecting appeals under
this section, and until such rules are made the rules and prac-
tice applicable to appeals from the Exchequer Court to the
Supreme Court of Canada shall be applicable to an appeal
under this Act.


Members of 8. Neither the Board nor any member of the Board shall
~~ f• liable for in any case be liable to any costs by reason or in respect 0 any
costa. appeal or application under this section.
Proceedin.gs 9. Save as provided in this section, an order, decision or
~~!~~r~afinuJ, proceeding of the Board shall not be questioned or reviewed,
above. restrained or removed by prohibition, injunction, certiorari, or


any other process or proceeding in any court. Sub. for 5 LV.,
c. 29, s. 21.
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Governor in 4:i. The Governor in Council may at any time refer to the
Council may B d I.' her actionv anv tt thirefer to Board oar lor a report, or ot er action, any question, ma er or mg
for report. arising, or required to be done, under this Act, or the Special


Act, and the Board shall without delay comply therewith.


Costs. 46. The costs of and incidental to any proceeding before
the Board shall be in the discretion of the Board, and may be
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fixed in any case at a sum certain, or may be taxed. 'The
Board may order by whom and to whom the same are to be
paid, and by whom the same are to be taxed and allowed.


2. The Board may prescribe a scale under which such costs Scale of costs.
shnll be taxed.


47. When the Board, in the exercise of any power vested Expenses 0


in it by this Act or the Special Act in and by any order works ordered, , by Board.
directs any structure, appliances, eqnipment, works, renewals,
or repairs to be provided, constructed, reconstructed, altered,
installed, operated, used or maintained, it may order by what
company, municipality or person, interested or affected by such
order, as the case may be, and when or within what time, and
upon what terms and conditions as to the payment of compen-
sation or otherwise, and under what supervision, the same shall
be provided, constructed, reconstructed, altered, installed,
operated, used or maintained; and the Board may order by Board may
whom, in what proportion, and when, the cost and expenses ~~~':;,b&;be
of providing, constructing, reconstructing, altering, installing conbtrt~ctBd
and executing such structures, equipment, works, renewals, or and paid.
repairs, 01' the supervision (if any), or the continued operation,
use or maintenance of the same, or of otherwise complying
with such order, shall be paid.


4S. The Board may appoint or direct any person to make Board may
an inquiry and report npon any application, complaint or i~~:;jriOs.
dispute pending before such Board, or any matter or thing
over which the Board has jurisdiction nnder this or the Special
Act. 51 V., c. 29, s. 12, Am.


2. The Minister may, with the approval of the Governor in Mitlis~er Il!ay
Oouncil, appoint and direct any person to inquire into and ordor iuquiry ,


report upon any matter or thing which the Minister is autho-
rized to deal with under this Act or the Special Act.


':In. The Board, the Minister, inspecting engineer, or person Powers
appointed under this Act to make any inquiry or report may :- respecting


1 . 1 b ·1,1' k iuqumes ,(a.) enter upon anc Inspect any p ace, ui umg, or wort s,
being the property or under the control of any company, the
entry or inspection of which appears to it or him requisite; Entry.


(b.) inspect any works, structure, rolling stock or property Inepection,
of the company ;


(c.) requ ire the attendance of all such persons as it or he A~';endnncB of
thinks fit to call before it or him, and examine, and require ;:~'fi~:~BSand
answers or returns to such inquiries as it or he thinks fit to
make;


(d.) require the production of all books, papers, pluns, Production of
specifications, drawings and documents, relating to the matter documents,
bef . hi etc.eroro It 01' irn ;


(e.) administer oaths, aflirrnationa or declarations; Oaths.
2. And shall have the like power ill summoning witncssee


and enforcing their attendance, and compelling them to give
evidence and produce books, papers or things which they are
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required to produce, as is vested in any court in civil cases.
51 V., c. 29, ss. 13 and 15, Am.


50. Every person summoned to attend before the Board or
the Minister, or before any inspecting engineer, or person ap-
pointed under this Act to make inquiry and report shall, in the
discretion of the Board or the Minister, receive the like fees
and allowances for so doing as if summoned to attend before
the Exchequer Court. 51 V., c. 29, s, 16, Am.


No person to 2. No person shall be excused from attending and testifying
~o~~cused lor from producing books, papers: tariffs, contracts, agreements
testifying. and documents before the Board, or in obedience to the sub-


prona or order of the Board, or of any person authorized to
bold any investigation or inquiry under this Act, or in any
cause or proceeding based upon or growing out of any alleged
violation of this Act, on the ground or for the reason that the
testimony or evidence, documentary or otherwise, required of
him, may tend to criminate him or subject him to any pro-
ceeding or penalty ; but no evidence so given, nor apy docu-
ment so produced" shall be used or receivable against such
person in any criminal proceeding thereafter instituted against
bim other than a prosecution for perjury in giying such
evidence.


3. In any proceeding before the Board and in any action or
proceeding under this Act, every written or printed document
purporting to have been issued or authorized by the company,
or any officer, agent, or employee of the company, or any other
persoll or company for or on its behalf, shall, as against the
company, be received as prima facie evidence of the issue of
such document by the company and of the contents .thereof
without any further proof thau the mere production of such
document.


Witness fees.


Proof of
documents,


Oompanies
to have
corporate
powers,


VI.-INCORPORATION AND ORGANIZATION OF OOMPANY.


I'ncorporeiion,


:SI. Every company incorporated under a special Act shall
be II. body corporate, under the name declared in the Special
Act, and shall be vested with all such power!!, privileges and
immunities as are necessary to carry into effect the intention
and objects of this Act, and of the Special Act, and which are
incident to such corporation, or are expressed or included in
The Interpretation Act. 51 V., c. 29, s. S1.


Offices.


Hea.d office, fi2. The head office of the company shall be in the place
designated in the Special Act, but the company may, by by-law,
from time to time, change the location of its head office to any


Ohangeof place in Onnnda, 'notice thereof to be given to the Secretary of
location, the Board who shall keep a register for the purpose, The
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directors of the company may establish one or more offices in Offices,
other places in Canada or elsewhere. 51 V., c. 29, s. 32, Am.


Provisional Directors.


:)3. The persons mentioned by name as such in the Special Provisional
A h b . d .. 1 di f th directors.ct are ere y constitute provisiona irectors 0 e com-
pany, and of such provisional directors a majority shall be a 1h:ority
quorum, and the said provisional directors shall hold office as quorum.
such until the first election of directors, and may forthwith
open stock books and procure subscriptions of stock for the
undertaking, and receive payments on account of stock sub- Powers.
scribed, and cause plans and surveys to be made, and deposit
in any chartered bank of Canada moneys received by them on .
account of stock subscribed, which moneys shall not be with- ~~~~:l:.of
drawn, except for the purposes of the undertaking. or upon
the dissolution of the company for any cause whatsoever.
51 V., c. 29, s. 313.


54. If more than the whole stock has been subscribed, the Allotment of
provisiounl directors shall allocate and apportion the authorized stock.
stock among the subscribers as they deem most advantageous
and conducive to the furtherance of the undertaking. 51 V.,
c. 29, s. 34.


Capital.


55. The capital stock of the company, the amount of which Co.tto.latock
shall be stated in the Special Act, shall be divided into shares ani shares.


of one hundred dollars each; and the money so raised shall be
applied, in the first place, to the payment of all fees, expenses
and disbursements for procuring the passing of the Special Act,
and for making the surveys, plans and estimates of the works Application
authorized by the Special Act; and all the remainder of such of proceeds.


moncy shall be applied to the making, equipping, completing
and maintaining of the railway, and other purposes of the
undertaking. 51 V., c. 29. s. 35.


56. So soon as twenty-five per cent of the capital has been First.
b ib d d f h b ib d h b m,>etmg ofsu scn e , an ten per cent 0 t e amount su scn e as een sh~reholders.


paid into some chartered bank in Canada, the provisional
directors shall call a meeting of the shareholders of the corn-
panyat the place where the head office is situate, at such time N)tiCG
as they think proper, giving the notice prescribed by section thereof.
sixty-one of this Act, at which meeting the shareholders who
have paid at least ten per cent on the amount of stock sub-
scribed for by them shall, from the shareholders possessing the Election of


lificati herei f . d I h b f directors,qua I cations ereuia ter moutione , e ect t e num or 0


directors prescribed by the Special Act. 51 V., c. 29, s. 36.


07'. The original capital stock of the company may, with Increase of
h 1 f th G . U '1 be : d f cr.pitai etock.t e approva 0 e overnor III OtmC1, e mcreasc , rom
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time to time, to any amount, if such increase is sanctioned by
a vote, in person or by proxy, of the shareholders who hold at
least two-thirds in amount of the subscribed stock of the com-
pany, at a meeting expressly called by the directors for that
purpose by a notice in writing to each shareholder, delivered
to him personally, or properly directed to him and deposited
in the post office at least twenty days previously to such meet-
ing, stating the time, place and object of such meeting, and the
amount of the proposed increase; and -the proceedings or such
meeting shall be entered in the minutes of the proceedings of
the company, and thereupon the capital stock may, with such
approval, be increased to the amount sanctioned by such vote.
51 V., c. 29, s, 37..


oS. Municipal corporations in any province in Canada duly
empowered so to do by the laws of the province, and subject
to the limitations and restrictions in' such laws prescribed, may
subscribe for any number of shares in the capital stock of the
company; and the mayor, warden, reeve or other head officer
of any such corporation holding stock to the amount of twenty
thousand dollars or upwards, shall be ex officio one of the
directors of the company in addition to the number of directors
authorized by the Special Act, unless in such Special Act pro-
vision is made for the representation of such corporation on the
directorate thereof. 51 V., c. 29, s. 38, Am •


.1Ifeetingsof Shareholders.


Annual 59. A general meeting of the shareholders for the election
meetings, of directors and for the transaction of other business con-


nected with or incident to the undertaking, to be called" the
annual meeting," shall be held annually on the day mentioned
in the Special Act; and other general meetings, to be called


Special "special meetings," may be called at any time by the directors,
meetings. or by shareholders representing at least one-fourth in value ot


the su bscribed stock, if the directors, having been requested
by such shareholders to convene such special meeting, for
twenty-one days thereafter fail to call such meeting. 51 V..
c. 29, s. 40, ss, 1.


Held at . 60. All general meetings, whether annual or special, shall
head office. be held at the head office of the company. 51 V., c. 29, s. 40,


ss. 2.


Notice of 61. At least four weeks public notice of any meeting shall
meetiuga. be given by advertisement published in The Canada Gazette,


and in at least one newspaper published in the place where the
head office is situate, in which notice shall be specified the
place and the day and the hour of meeting; all such notices


F,vidence. shall be published weekly, and a copy of such Gazette con-
taining such notice shall, on production thereof, be sufficient
evidence of such notice having been given. 51 V., c. 29, s. 41.
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62. Any business connected with or incident to the under- What business


taking may be transacted at an annual meeting, excepting ~~r,a:ted.
such business as, by this Act or the Special Act, is required to -
be transacted at a special meeting; but no special meeting
shalt enter upon any business not set forth in the notice upon
which it is convened. 51 V., c. 29, s. 42.


6:J. The number of votes to which each shareholder shall Voting.
be entitled, on every occasion when the votes of the share-
holders are to be given, shall be in the proportion of the
number of shares held by him, and on which all calls due have Calls in
been paid. {)1V., c. 29, s. 43. arrear,


64. ..t£very shareholder, whether resident in Canada or Voting by
elsewhere, may vote by proxy, if he sees fit, and if such proxy proxy.
produces from his constituent an appointment in writing, in
the words or to the effect following, that is to say:-


" I, of , one of the
shareholders of the , do hereby appoint Form of


of
b proxy.


. ,to e my
proxy, and in my absence, to vote or give my assent to any
business, matter or thing relating to the undertaking of the
said that is mentioned or proposed at any
meeting of the shareholders of the said company, in such
manner as he, the said thinks proper.


" In witness whereof, I have hereunto set my hand and seal
the day of in the year


" 51 V., c. 29, 8. 44.


65. The votes by proxy shall be as valid as if the con-
stituents had voted in person; and every matter or thing pro- Validit:{ of
posed or considered at any meeting of the shareholders shall vote by proxy.


be determined by the majority of votes and proxies then
present and given; and all decisions and acts of any such
majority shall bind the company and be deemed the decisions ~o.jority vote
and acts of the company. 51 V., c. 29, s. 45. binding.


66. Copies of the minutes of proceedings and resolutions Certified


of the shareholders of. the company, at.. any annual or ~pecial ;::l~~k~~etc.
meeting, and of the mill utes of proceedings and re801utlOI1Sof
the directors, at their meetings, extracted from the minute
book, kept by the secretary of the company, and by him certi- Evidence,
fied to be true copies extracted from such minute books, and
when sealed with the company's seal shall, without proof of
the signature of such secretary, be evidence of such proceed-
.ings and resolutions in any court. 51 V., c. 29, s. 212.


67. All notices given by the secretary of the company by ~~;~~~~.;y
order of the directors shall be deemed notices by the directors valid.


of the company. 51 V., c. 29, s. 213.
303 6S
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President and Directors.


68. A board of directors, which may be known as the
directors, of the company, to manage its affairs, the number of
whom shall be stated in the Special Act, and a majority of
whom shall torm a quorum, shall be chosen at the annual
meeting; and if such election is not held on the day appointed
therefor, the directors shall cause such election to be held at a
special meeting duly caned for that purpose within as short a
delay as possible after the day so appointed. 51 V., c. 29,
s. 46, Am. '


69. No person shall vote on such subsequent day, except
those who would have been entitled to vote if the election had
been held on the day when it should have been held. 51 V.,
c. 29,-s. 47.


7'0. Vacancies in the directors shall be filled in the manner
prescribed by the by-laws. 51 V., c. 29, s. 48.


Qualifications 7'1. No person shall be a director unless he is a share-
of directors. holder, owning twenty shares of stock and has paid all calls


due thereon, and is qualified to vote for directors at the election
at which he is chosen. 51 V., c. 29, S', 49.


Term of office.


Vacancies by
death, eto.,
how filled.


President.


Vice·
president.


Aots of
quorum are
binding.


7'2. The directors appointed at the last election, or those
appointed in their stead in case of vacancy, shall remain
in office until the next ensuing election of directors. 51 V.,
c. 29, s. 50. '


73. In case of the death, absence or resignation of any of
the directors, others may, unless otherwise prescribed by the
by-laws, be appointed in their stead by the remaining directors;
and, in case such remaining directors do not constitute a
quorum, then by the shareholders at a special meeting to be
called for that purpose; but if such appointment is not made,
such death, ,absence or resignation, shall not invalidate the
acts of the remaining directors. 51 V., c. 29, s. 51.


74. The directors shall, at their first or at some other
meeting after the election, elect one of their number to be the
president of the company, who shall always, when present, be
the chairman of and preside at all meetings of the directors,
unless otherwise provided by by-law, and shall hold his office
until he ceases to be a director; or until another president has
been elected in his stead; and they may, in like manner, elect
a vice-president, who shall act as chairman in the absence of the.
president. 51 V., c. 29, s. 52, Am. ;-61 V., c. 22, s. 3.


7ii. The directors, at any meeting at which not less than
a quorum are present, shall be competent to use and exercise
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all and any of the powers vested lD the directors. 51 V.,
c. 29, s, 53.


76. The act of a majority of a quorum of the directors AC~Bc;f
Present at any meeting regularly held, shall be deemed the majorityofquorumare
act of the directors. 51 V., c. 29, s. 54. binding.


77. No director shall have more than one vote, except ~he V:otesof
chairman, who shall, in case of a division of equal numbers, directors,
have the casting vote. 51 V., c. 29, a, 55.


7~. The directors shall be subject to the examination and Directors
control of the shareholders at their annual meetings, and ehallBuhbjechtltod. sareoers
be subject to all by-laws of the company, and to the orders andby-laws,
and directions from time to time made or given at the annual
or special meetings; but such orders and directions shall not
be contrary to or inconsistent with any express directions or Proviso.
provisions of this Act or of the Special Act. 51 V., c. 29,
s, 56, Am.


79. No person who holds any office, place or employment Disabilityof
. h . d or I t t d . t d officersm, or W 0 IS concerne or 10 eres e lD any con ract un er or contr~tora
with the company, or is surety for any contractor with the andsureties.
company, shall be capable of being chosen a director, or of v


holding the office of director, nor shall any person who is a
director of the company enter into, or be directly or indirectly,
for his own use and benefit, interested in any contract with
the company, other than a contract which relates to the pur-
chase of land necessary for the railway, o:r be or become a part-
ner of or surety for any contractor with the company. 51 V.,
c. 29, s, 57.


so. The directors may make by-laws or pass resolutions, Directorsmay
f . . s: h ~ II . makeby-lawsrom time to time, ior t e ro OWlDgpurposes :- respecting i=-


(a.) for the management and disposition of the stock, pro- Stock,
perty, business and affairs of the company, not inconsistent with propertyafnd


f C d business 0
the laws 0 ana a ; company.


(b.) for the appointment of all officers, servants and artificers Appointment
and for prescribing their respective duties and the compen- of officersand. h ~ servants.sation to be made t ereror ;


(c.) for the retirement of such of said officers and servants, on Retiremenb of
h t t 1 II therwi h officersetc.sue erms as 0 an annua a owance or 0 erwrse, as III eac '


case the directors, in the interest of the company's service and
under the circumstances, consider just and reasonable. 59 V.,
c. 9, s. 1.


Sl. The directors shall, from time to time, appoint euch ~p~ntmen~
officers as they deem requisite, and shall take sufficient security, ~ec~ri~7oabe
by one or more bonds, or by the guarantee of any society or given.
joint stock company incorporated and empowered to grant
guarantees, bonds, covenants or policies for the integrity and
faithful accounting of persons occupying positions of trust, or
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for other like purposes, as they deem expedient, from the
managers and officers, for the time being, for the safe-keeping
and accounting for by them, respectively, of the moneys raised
by virtue of this Act and the Special Act, and for the faithful
execution of their duties, as the directors think proper. 51
V., c. 29, s, 59.


Powers 0,£ S2. In case of the absence or illness of the president, the
vice-president. vice-president shall have all the rights and powers of the pre-


sident, and may sign all debentures and other instruments, and
perform all acts which, by the regulations and by-laws of the
company, or by the Special Act, are required to be signed, per-
formed and done by the president. 51 V., c. 29, s. 60.


Absence of sa. 'I'he directors may, at any meeting of directors, require
h~e:~~:~!d~~rthe secretary of the company to enter such absence or illness
minutes. among the proceedings of such meeting; and a certificate


thereof, signed by the secretary of the company, shall be de-
livered to any person requiring the same, on payment to the
treasurer of one dollar, and such certificate shall be taken and


Evidence. considered as prima facie evidence of such absence or illness,
at and during the period in the said certificate mentioned, in
all proceedings in courts of justice or otherwise. 51 V., c. 29,
s. 61, Am,


S4. The directors shall cause to be kept and, annually, ou
the thirtieth day of June, to be made up and balanced, a true,
exact and particular account of the moneys collected and re-
ceived by the company or by the directors or managers there-
of, or otherwise for the use of the company, and of the charges
and expenses attending the erecting, making, supporting, main-
taining and carrying on of the undertaking, and of all other re-
ceipts and expenditures of the company or the directors. 51
V., c. 29, s, 62.


Annual
accounts,


Calls.


Calls upon S5. The directors may, from time to time, make such calls
shareholders. of money upon the respective shareholders, in respect of the


amount of capital respectively subscribed or owing by them,
as they deem necessary; and at least thirty days' notice shall


Notice of call. be given of each call, and no call shall exceed the amount
prescribed in the Special Act, or be made at a, less interval
than two months from the previous call, nor shall a greater
amount be called in, in anyone year, than the amount pre-
scribed in the Special Act; but nothing herein contained shall
prevent the diroctors from making more than one call by one
resolution of the board: Provided, that the intervals between
such calls, the notices of each call, and the other provisions of
this Act and of the Special Act, in respect of calls, are duly
observed and given. 51 V., c. 29, a, 63.
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fii6. All notices of calls upon the shareholders of the com- Publication of


pany shall be published as provided by section sixty-one of this notice of call.


Ad, and a copy of the Gazette therein mentioned shall, on
production thereof, be sufficient evidence of such notice l:aying
been given. 51 V., c. 29, s, 64.


87. Every shareholder shall be liable to pay the amount Payment
of the calls so made iu respect of the shares held by him, to of calls,


the persons and at the times and places, from time to time,
appointed by the company or the directors. 51V., c. 29, s, 65.


§S. If, on or before the day appointed for payment of any Overdue calls
call, any shareholder does not pay the amount of such call, he bear interest,
shall be liable to pay interest; for the same, at the rate of five
per centum per annum, from the day appointed for the payment
thereot to the time of the actual payment. 61 V., c. 29, s. 66,
Am.


SU. If, at the time appointed for the payment of any call, Failure to
any shareholder fails to pay the amount of the call, he may be pay call.
sued for the same in any court of competent jurisdiction, and
the same shall be recoverable, with lawful interest from the Action
day on which the call became payable. 51 V., c. 29, s. 67. thereon.


/'"


!.o. In any action or suit to recover any money due upon Marori?>1 .
any call? it shall not be. necessary to set forth the speckl. mat- :t~li'~~£~~~nWB.
ter, but It shall be sufficient to declare that the defendant 1S the
holder of one share or more, stating the number of shares,
and is indebted in the sum of money to which the calls in
arrear amount, in respect of one call or more, upon one share
or more, stating the number and amount of each of such calls,
whereby an action has accrued to the company. 51V.,c. 29, s, 68.


Dividends and Interest.


91. The directors may, with the sanction of the shareholders Declaration
of the company, at a general meeting, declare a dividend to of dividends.
be paid out of the net profits of the undertaking. 51 V., c. 29,
s. 69, Am.


2. Such dividend shall be at and after the rate of so much Rate.
per share upon the several shares held by the shareholders in
the stock of the company. 51 V., c. 29, s, 70,Am.


n2. The directors may, before recommending any dividend, Reserva fund.
set aside out of the profits of the company such sums as they
think proper as a reserve fund, to meet contingencies, or for
equalizing dividends, or for repairing, maintaining, renewing
or extending the railway or any portion thereof, and shall
submit their action in regard to such reserve fund to the share-
holders at a general meeting for their approval; and the
directors may invest the sum so set apart as a reserve fund in
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such securities as they select, not however inconsistent with
this or the Special Act.


93. No dividend shall be declared whereby the capital
of the company is in any degree reduced or impaired, or be
paid out of such capital, nor shall any dividend be paid, in
respect of any share after a jlay appointed for payment of any
call for money in respect thereof, until such call has been paid;
but the directors may, in their discretion, until the railway is
completed and opened to the public, pay interest at any rate
not exceeding five per centum per annum, on all sums actually
paid in cash in respect of the shares, from the respective days
on which the same have been paid; and such interest shall
accrue and be paid at such times and places as the directors
appoint for that purpose. 51 V., c. 29, s. 71; Am.


No interest on 94. No interest shall accrue to any shareholder in respect
calls In arrear. of any share upon which any call is in arrear, or in respect to


any other share held by such shareholder while such call
remains unpaid. 51 V., c. 29, s. 72.


2. The directors may deduct, from any dividend payable to
any shareholder, all or any such sum or sums of money as are
due from him to the company on account of any call or other-
wise.


Arrears may
be deducted
from
dividends.


Shares.


SbaTesmaa. be 9~. Shares in the company may, by the holders thereof,
trunsterred, be sold and transferred by instrument in writing, made in


duplicate-one part of which shall be delivered to the direc-
tors, to be filed and kept for the use of the company, and an
entry whereof shall be made in a book to be kept forothat
purpose, and no interest or dividend on the shares transferred
shall be paid to the purchaser until such duplicate is so
delivered, filed and entered. 51V., c. 29, s, 73.


"Form of
transfers.


U6. Transfers, except in the case of fully paid-up shares,
shall be in the form following, or to the like effect, varying
the names and descriptions of the contracting parties as the
case requires, that is to say :-


"I, (A. B) in consideration of the sum of paid to
me by (0. D), hereby sell and transfer to him share
(or shares) of the stock of the , to hold to him, the
said (C. D), his executors, administrators and assigns (or
successors and assigns, as the case may be), subject to the
same rules and orders and on the same conditions that I helel
the same immediately before the execution hereof: And I, the
said (0. D), do hereby agree to accept of the said (A.B.)
share (or shares) subject to the same rules, orders and condi-
tions.


" Witness our hands this , day of
308
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2. In the case of fully paid shares the transfer may be in As to paid-
such form as is prescribed by by-law of the company. 51 V., upshares.
C. 29, s, 74. Am.


97. The stock of the company shall be personal property; Stockpersonal
but no shares shall be transferable until all previous calls property.
thereon have been fully paid up, or until the said shares have Restrictions
been declared forfeited for the non-payment of calls thereon; ontrnnsfers,
and no transfer of less than a whole share shall be valid. 51 V.,
c. 29, s, 75.


98. If any share in the capital stock of the company is Transmission
transmitted by the death, bankruptcy or last will, donation or ~!J~~~~tan
testament, or by the intestacy of any shareholder, or ':Jy any bytransfer.
lawful means other than the transfer hereinbefore mentioned,
the person to whom such share is transmitted shall deposit in
the office of the company a statement in writing, signed by
him, which shall declare the manner of such transmission,
together with a duly certified copy or probate of such will,
donation or testament, or sufficient extracts therefrom, and
such other documents and proofs as are necessary; and with-
out such proof the person to whom the share is so trans-
. mitted, as aforesaid, sball not be entitled to receive any part
of the profits of the company, or to vote in respect of any such
ahare as the holder thereof. 51 V., c. 29, a. 76_


99. The company shall not be bound to see to the execu- Company nob
. f t t b th . l' d t L' boundtoseetwn 0 any rus, weer express, imp re or cons rucnve, to toexecution
which any share or security issued by it is subject, and whetber oftrusts.
-or not the company has had notice of the trust; and it may
treat the registered holder as the absolute owner of any such
share or security, and accordingly, shall not be bonnd to
recognize any claim on the part of any other person whornso-
ever, with respect to any such share or security, or the dividend
-or interest payable thereon: Provided, that notbing herein
contained shall prevent a person equitably interested in any
such share or security from pr.ocuring the intervention of the
court to protect his rights. 55-56 V., c. 27, s, 2.


100. The certificate of proprietorship of any share shall be Gertific(l.~3of
.admitted in all courts as prima facie evidence of the title ofj.;~f::';;d:~ce
any shareholder, his- executors, administrators or assigns, or oftitle.
successors and assigns, 8S the case may be, to the share therein
specified. 51 V., c. 29, s. 78.


101. The want of such certificate shall not prevent the 8al~without
holder of any share from disposing thereof, 51 V., c. 29, s. 79. certificnte,


102. Every shareholder who makes default, for the space Forfeiture
f h . th t f 11 bl b hi of stockfor,0 two mont s, In e paymen 0 any ca paya e y im, non-paymenb


together with the interest, if any, accrued thereon, after the 1)£ calls.
time appointed for the payment thereof, shall forfeit to the
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company his shares in the company, and all the profit and
benefit thereof. 51 V., c. 29, s. 80, Am.


103. No advantage shall be taken of the forfeiture unless
the shares are declared to be forfeited at a general meeting of
the company, assembled at any time after such forfeiture has
been incurred. 51 V., c. :29, s. 81.


104. Every such forfeiture shall. be an indemnification to
and for every shareholder so forfeiting, against all actions,
suits or prosecutions, whatsoever, commenced or prosecuted for
any breach of contract between such shareholder and the other
shareholders with regard to carrying on the undertaking. 51
V., c. 29, s. 82, Am. .


] 0:>. The directors may sell, either by public auction or
private sale, any shares so declared to be forfeited, upon
authority therefor having been first given by the shareholders
either at the general meeting at which such shares were de-
clared to be forfeited or at any subsequent general meeting;
and any shareholder may purchase any forfeited share so sold.
51 V., c. 29, s. 83, Am.


2. The company shall not sell. or transfer more of the shares
of any such defaulter than will be sufficient, as nearly as can
be ascertained at the time of such sale, to pay the arrears then
due from such defaulter on account of any calls, together with
interest, and the expenses attending such sale and declaration
of forfeiture; and if the money produced by the sale of any
such forfeited shares is more than sufficient to pay all arrears
of calls and interest thereon due at the time of such sale, and
the expenses attending the declaration of forfeiture and sale
thereof, the surplus shall, on demand, be paid to the defaulter.


3. If payment of such arrears of calls and interest and ex-
penses is made before any share so forfeited and vested in the
company is sold, such share shall revert to the person to
whom it belonged before such forfeiture, in such manner as if
such calls had been duly paid.


Certificate of 106. A certificate of the treasurer of the company that the
!~'lde':."~:;r be forfeiture of the shares was declared, shall be sufficient evidence
fOfrf!liture and of the fact, and 'of their purchase by the purchaser; and such
o title In ifi ith h . f h t C th . fpurchaser, certi cate, WI t e receipt 0 t e reasurer lor e prlce 0


such shares, shall constitute a good title to the shares; and the
certificate shall be, by the said treasurer, registered in the
name and with the place of abode and occupation of the pur-
chaser, and shall be entered in the books to be kept by the
company; and such purchaser shall thereupon be deemed the
bolder of such shares, and shall not be bound to see to the ap-
plication of the purchase money,-and his title to such shares
shall not be affected by any irregularity in the proceedings in
reference to such sale; and any shareholder may purchase any
share so sold. 51 V., c. 29, s. 84, Am.


810 107.
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107. Any shareholder who is willing to advance the amount Interest on
f hi h . t f th d hi h advance madeo IS:; at es, or any par 0 e money ue upon IS s ares, by shareholder


beyond the sums actually called for, may pay the same to the to company.
company,-and upon the principal moneys so paid in advance,
or so much thereof as, from time to time, exceeds the amount
of the calls then. made upon the shares in respect to which such
advance is made, the company may pay such interest, at the
lawful rate of interest for the time being, as the shareholders,
who pay such sum in advance, and the company agl'ee upon; No interest to
but such interest sball not be paid out oftbe capital subscribed. be l?:o:dl out of


V 9 85
capite •.


51 ., c. 2 , s. .


108. Every shareholder shall be individually liable to tbe Limi~ of
creditors of the company for the debts and liabilities of the 8.ba~e!10Ider·8• . Iiability to
company, to an amount equal to the amount unpaid on the creditors of
stock held by him, and until the whole amount of his stock the company,


has been paid up, but no such shareholder shall be liable to an
action in respect of his said liability until an execution at tbe
suit of the creditor against the company bas been returned
unsatisfied iu whole or in part. 51 V., c. 29, s. 86.


109. All shareholders in the company, whether British Aliens have
subjects or aliens, or residents in Canada or elsewhere, shall :~~:~h~r~'::s~S
have equal rights to hold stock in the company, and to vote on
the same, and shall be eligible to office in the company. 51
V., c. 29, s, 87.


110. A true and perfect account of the names and places Record of
of abode of the several shareholders shall be entered in a book, shareholders.


which shall be kept for that purpose, and which shall be open
to the inspection of the shareholders. 51 V., c. 29, s. 88.


Bonds, Mortgages, and Borrowing Powers.


Ill. The directors of the company, under the authority of ISSUE.of bonds
the shareholders, to them given at any special meeting, called authorized,


for the purpose in the manner provided by section lH of
this Act, or at nny annual meeting for which like notice of
intention to apply for such authority has been given as is re- Procedure.
quired in the case of a special meeting, anti at which meeting,
whether annual or special, shareholders representing at least
two-thirds in value of the subscribed stock of the company,
and who have paid all calls due thereon, are present in parson
or represented by proxy, may, subject to the provisions in this
Act and the Special Act contained, issue bonds, debentures,
perpetual or terminal debenture stock, or other securities,
signed by the president or other presiding officer and counter-
signed by the secretary, which counter-signature and the
signature to the coupons attached to the same may be en-
graved; and such securities may be made payable at such Whon and
times and in such manner, and at such place or places in ;~;;~ble.
Oanada or elsewhere, and. may bear such rate of interest, not Interest.
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Disposal of
bonds.


exceeding five per cent per annum, as the directors think proper.
2. The directors may issue, and sell or pledge, all or any of


the said securities, at the best price, and upon the best terms
and conditions, which, at the time, they may be able to obtain,
for the purpose of raising money for prosecuting the said
undertaking.~':~d:,eto 3. No such security shall be for a less sum than one
hundred dollars.


4. The power of issuing securities conferred upon the
company hereby, or under the Special Act, shall not be
construed as being exhausted by such issue; and such power
may be exercised from time to time; but the limit to
the amount of securities fixed in the Special Act shall


Provjso: as to not be exceeded: Provided that no power to issue or dispose
~~~~;loJ of a~y such s.ecurities u~der ~ny Spec~al Act of :he Provincial
coming under Legislature, in connection with a railway commg under theP:~~fu~~n~:legislative authority of the Parliament of Canada, shall be sub-


sequently exercised without the sanction of the Governor in
Council. . 51 V., c. 29, s, 93, Am. by 55-56 v., c. 27, s. 4, 'Am.


Extent of
borrowing
power.


Mortgage to 1.12. The company may secure such securities, by a
secure bonds. d d . h h dmortgage ee creating sue mortgages, c arges an encum-


brances upon the whole of such property, assets, rents and
revenues of the company, present or future, or both, as are


Penalties. described therein; but such property, assets, rents and revenues
first charge. shall be subject, in the first instance, to the payment of any


penalty then or thereafter imposed upon the company for non-
compliance with the requirements of this Act, and next, to the
payment of the working expenditure of the railway.


Powers which 2. By the said mortgage the company may grant to the;;:~t:in holders of such securities, or the trustees named in su.ch
mortgage. mortgage, all and every the powers, rights and remedies


granted by this Act in respect of the said securities, and all other
powers, rights and remedies, not inconsistent with this Act, Dr
may restrict the said holders in the exercise of any power,
privilege or remedy granted by this Act, as the case may be;
and all tho powers, rights and remedies, so provided for in such
mortgage, shall be valid and binding and available to the said
holders in manner and form as therein provided.


Propcrtr 3. The company may except from the operation of any~~~~~ronfcim such mortgage deed allY assets, property, rents or revenue of
mortgage. the company, and may declare and provide therein that such


mortgage sha11 only apply to and affect certain sections or
portions of the railway or property of the company; but where
any such exception is made the company shall in such mort-
gage deed expressly specify and describe, with sufficient par-
ticularity to identify the same, the assets, property, rents or
revenue of the company, or the section or portions of the
railway, not intended to be included therein or conveyed
thereby.


;!°dtgng!l t:; 4. Every such mortgage deed and every assignment thereof
witnTec~~ary or other instrument in any way affecting such mortgage or
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security shall be deposited in the office of the Secretary of of Stateand
State of Canada, of which deposit notice shall forthwith be nonce given,


given in The Canada Gazette. Such mortgage deed or other
instrument need not be registered under the provisions of any
law respecting registration of instruments affecting real or'
personal property.


5. A copy of any such deed or instrument so deposited, cor- Evidence,
tified to be a true copy by the Secretary of State, or by the
Deputy Registrar General of Canada, shall be received as
prima facie evidence of the original in all Courts without proof
of the signature of such official.


Ita. The securities, hereby authorized to be issued shall be Bonde to be a.
taken and considered to be the first preferential claim and first charge,


charge upon the company, and the franchise, undertaking,
tolls and income, rents and revenues, and real and personal
property thereof, at any time acquired, save and except as Exception.
provided for in the next preceding section.


2. Each holder of the said securities shall be deemed to be Holder of
a mortgagee or encumbrancer upon the said securities pro rata ~~~~n~ee.
with all the other holders; and no proceedings a.uthorized by I


law or by this Act shall be taken to enforce payment of the said
securities, or of the interest thereon, except through the trustee or
trustees appointed by or under such mortgage deed. 51 V.,
c. 29, s. 95.


114. If the company makes default in paying the principal ~ig3~ fJ .
of, or interest on, any of such securities, at the time when o~ndef~ulrby
such pri ncipal or interest, by the terms of the security, becomes company,
due and payable, then at the next annual general meeting of
the company, and at all subsequent meetings, all holders of
such securities, so being and remaining in default, shall, in
respect thereof, have and possess the same rights, privileges
and qualifications for being elected directors, and for voting
at general meetings, as would attach to them as shareholders
if they held fully paid-up shares of the company to a corre-
sponding amount,


2. The rights given by this section shall not be exercised Limi~ation8
h h ld I" id d b h :.fil'ctwg suchby any SUe 0 er, un ess It lS so provi e y t e mor':gage rights.


deed, nor unless the security, in respect of which he claims
to exercise such rights has been registered in his name, in
the same manner as the shares of the company are registered,
at least 'ten days before he attempts to exercise the right of
voting thereon; and the compallY shall be bound on demand Registretion.
to register such securities, and thereafter any transfers thereof,
in the same manner as shares or transfers of shares.


3. The exercise of the rights given by th IS section shall not Other rights
take away, limit or restrain, any other of the rights 01' remedies not affected.


to which the holders of the said securities, are entitled under
the provisions of such mortgag-e deed. 61 V., c. 29, s. 96.
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Transfer of
bonds.


llfi. All EIrichsecurities may be made payable to bearer,
and shall, in that case, be transferable by delivery until regis-
tration thereof, as hereinbefore provided, and, while so
registered, they shall be transferable, by written transfers,
registered in the same manner as in the case of the transfer
of shares. 51 V., c. 29, s. 97.


Power to 116. The company may, for the purposes of the under-
borrow money t ki b b d It .by overdraft a mg, orrow money y over ra or upon prorms-
ete. ' sory note, warehouse receipt, bill of exchange or other-


wise upon the credit of the company and become party
to promissory notes and bills of exchange; and every such
note or bill made, drawn, accepted or endorsed, by the
president or vice-president of tho company, or other officer
authorized by the by-laws of the company, and counter-
signed by the secretary of the company, shall be binding
on the company; and every such note or bill of exchange
so made, drawn, accepted or endorsed shall be presumed
to have been made, drawn, accepted or endorsed with pro-


No seal per authority, until the contrary is shown; and in no case shall
necessary. it be necessary to have the seal of the company affixed to such


promissory note or bill of exchange, nor shall the president or
vice-president or secretary or other officer of the compallY, so
authorized be individually responsible for the same, unless
such promissory note or bill of exchange has been issued


Notes Dot ~ without proper authority; but nothing in this section shall
be payable be construed to authorize the company to issue any note orto bearer. bill payable to bearer, or intended to be circulated as money


or as the note or bill of a bank. 51 V., c. 29, s, 98, Am.


Time for
construction
limited.


VII.-CONSTRUCTION OF RAILWAY.


Limitation of Time for Oonstruetion.


117. If the construction of the rail way is not commenced
and fifteen per cent on the amount of the capital stock is not
expended thereon within two years after the passing ot the
Act authorizing the construction of the railway, or if the rail-
way is not finished and pnt in operation within five years from
the passing of such Act, then the powers granted by such Act
or by this Act shall cease and be nu 11 and void as respects so
much of the railway as then remains uncompleted. 51 V.,
c. 29, s. 89, Am.


General Powers.


Powers of the lIS. The company may, for the purposes of the undertaking,
compl>nyfiuI subiect to the provisions in this and the Special Act contained :-
respect 0 t 16 OJ. C I d .
undertaking. (a.) enter into and upon any rown an s without
To 6nrrd previous license therefor, or into and upon the lands of any
upon an s. person whomsoever, lying in the intended route or line of the
Surveys. railway; and make surveys, examinations or other necessary
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arrangements on such lands for fixing the site of the railway,
and set out and ascertain such parts of the lands as are neces-
sary and proper for the railway;


(6.) receive, take and hold, all voluntary grants and dona- Receive
tions of lands or other property or any bonus of money or de- g~n~~s and
benture, or other benefit of any sort, made to it for the purpose n es,
of aiding in the construction, maiutenauce and accommodation
of the railway; hut the same shall be held and used for the
purpose of such grants or donations only;


(c.) purchase, take and hold of and from any person, any Acquire
lands or other property necessary for the construction, main- property.
tenance and operation of the railway, and also alienate, Bell or .
dispose of, any lands or property of the company which for ~~~~:~yO~ot
any reason have become not necessary for the purposes of the required.
railway;


(d.) make, carry or place the railway across or upon the Carry railway
lands of any person on the located line of the railway; 63-€i4 across lands.


V., c. 23, s. 3.
(e.) cross any railway, or join the railway with any other Cross a.nd. h
'1 .. d h 1 1 f h connect WItrar way at any point on Its route, an upon t e anc s 0 sue other


other railway, with the necessary conveniences for the pur- railways.
poses of such connection;


(f.) make, complete, operate, alter and maintain the railway Construct ~nd
. h f'l 1 b k d b h operate rail-WIt one or more sets 0 rai s or trac cs, to e wor e y t e ways.


force and power of steam, electricity, or of the atmosphere, or by Motive pnwar,
mechanical power, or any combination of t.hem;


(g.) construct, erect and maintain all necessary and con- Construcb
venient roads buildings stations depots wharfs docks buildings,, , , , , • , equipment
elevators, and other structuree, and construct, purchase and etc. '
acquire stationary or locomotive engines, rolling stock, and
other apparatus necessary for the accommodation and use of
the traffic and business of the railway;


(h.) make branch railways, and manage the same, and for Construct
that purpose exercise all the powers, privileges and authority ~~il:;~R
necessary therefor, in as full and ample a manner as for the .
railway;


(i.) take, transport, carry and convey persons and goods on Transport
the railway, regulate the time and manner in which the same pa~tfng.e~~t
shall be transported, and the tolls to be charged therefor; an rel€, .


(j.) fell or remove any trees which stand within one hundred Remove
feet from either side ofthe right of way ofthe railway, or which trees.
are liable to fall across any railway track;


(k.) make or construct in, upou, across, under or over any Conatruct
'1 . t I hi h err.bank-rai way, tramway, river, stream, wa ercourse, eana ,or 19 - m~nts


way, which it intersects or touches, temporary or permunent bric!g;s,
inclined planes tunnels embankments aqueducts bridges drams, Iences," , , , etc.
roads, way.s, passages, conduits, drains, piers, arches, cuttings
and fences;


(t.) divert or alter, as well temporarily as permanently, the Divert }J~h.
course of any such river, stream, watercourse or highway, or :~:&:'r\~~:ys.
raise or sink the level thereof, in order the more conveniently
to carry the same over, under or by the side of the railway j
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Construct-
drains.


(m.) make drains or conduits into, through or under any
lands adjoining the railway, for the purpose of conveying.
water trom or to the rail way ;


Divert dr
d
ain8, (11.) divert or alter the position of any water-pipe, gas-pipe,


Pl,POS, au d . t I h I I' liwires. sewer or ram, or any e egrap , te ephone or e ectric mes,
wires or poles;


Construct
telegraph ( 0.) construct, acquire and use telegraph, telephone or elec-
telephon~ tric lines and plant·
and electric () f ti 't' 1 . di . h b ~lines. p. rom ime to ime a tel', repall' or iscontinue t e erore-
Alter.and sub- mentioned works, or any of them, and substitute others in
substitute their stead;
other works. ( d I h ~ .,
D th q.) 0 a lot er acts necessary lor the construction, mam-
ne~~sl1.~~acts. teuance and operation of the railway. 51 V., c. 29, s. 90, Am.
Declaration 2. Any company which has obtained from the Crown by
~:h~~'\~~~way of subsidy 01'otherwise, in respect of the construction or
to lauds. operation of its railway, a right to any land or to an interest in


land, has, and from the time of obtaining such right has had,
as incident to the exercise of its corporate powers, authority to
acquire, sell 01'otherwise dispose thereof or any part thereof;
and such company may convey the same, or any part thereof,
to any other company which has entered into any undertaking
for the construction or operation, in whole, or in part, of the
railway in respect of which such 'land or interest in land was
given; and thereafter such other company shall have, in res-
pect of such land or interest in land, the same authority as
that of the company which has so conveyed it; and as to any
lands given to the company by any corporation or other
party, as aid towards, or as consideration in whole or in part
for, the construction or operation of the company's railway,
either generally or with respect to the adoption of any particu-
lar route, or on any other account, the authority of the com-
pany and of any other company to which it may convey its
right in any of the said lands shall be the same as if such lands
had been obtained by the company from the Crown as afore-
said. 55-56 V., c. 27, s. 3. "


Company to 119. The company shall restore, as nearly as possible, to
restore, as fl1.r·t J! t t' t hi has possible, I S 10~er s a e, . any river, stream, wa ercourse, 19 way,
,,:ork~ water-pipe, gas-plpe, sewer or drain, or any telegraph, tele-
diver. phone or electric lines, wire or pole, which it diverts or alters,


or it shall put the same in such a state as not materially to
impair its usefulness. 51 V., c. 29, s, 91, Am. .


Compensation 120. The company shall, in the exercise of the powers by
for damage. this or the Special Act granted, do as little damage as possible,


and shall make full compensation, in the manner herein and
in the Special Act provided, to all parties interested, for all
damage by them sustained by reason of the exercise of such
powers. 51 V., c. 29, B. 92.


121. Any company operating a railway from any 'Point in
Canada to any point on the international boundary line may
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exercise, beyond such boundary, the powers which it may
exercise in Canada, in so far DS they are permitted by the laws
ill force there. 53 V.•c. 28, s. 1, part.


Location of Line.


122. The company shall prepare a map showing the general Map.
location of the proposed line of the railway, the termini and the
principal towns and places through which the railway is to pass!
giving the names thereof, the railways, navigable streams and
tide-water, if any, to be crossed by the railway, and such as may
be within a radius of thirty miles of the proposed railway, and,
generally, the physical features of the country through which
the railway is to be constructed, and shall give such further or
other information as the Minister may require.


2. Such map shall be submitted" to the Ministerin duplicate Application
and prepared upon a scale of not less than six miles to the inch, frr approval
or upon such other appropriate scale as the Minister may deter- 0 map.
mine, and shall be accompanied by an application in duplicate,
stating the Special Act authorizing the construction of such
railway and requesting the Minister's approval of the general
location as shown on the said map.


3. Before approving such map and location the Minister Approval.
may, subject to the Special Act, make such changes and alter-
ations therein as he may deem expedient, and upon being
satisfied therewith sball signify his approval upon the map and
the duplicate thereof, and when so approved, the map and
application shall be filed in the Department of Railways and
Canals and the du plicate tbereof with the Board, and no change
or alteration from the general location of the line of the rail-
way, as approved by the Minister, shall be allowed, unless such
change or alteration bas been first approved by the Minister.


4. The foregoing provisions of this section shall only apply Application of
to the main line and to branch lines over six miles in length. proceedings.


5. Upon compliance with the preceding provisions of this
section the company shall make a plan, profile and book of
reference of the railway. The plan shall show the right of Plan, profile
way, with lengths of sections in miles, the names of terminal ~~f!r'::c~of
points, the station grounds, the property lines, owners' names,
the areas and length and width of lands proposed to be taken, Plan.
in figures, (every change of width being given), and the bear-
ings, also all open drains, watercourses, highways and rail-
ways proposed to be crossed or affected. The profile shall Profile.
show the grades, curves, highway and railway crossings, open
drains and wntercourses. The book of reference shall des- Book of
cribe the portion of land proposed to be taken in each lot to reforence.
be traversed, giving numbers of the lots, and the area, length
and width of the portion thereof proposed to be taken, and
names of owners and occupiers so far as they can be ascer-
tained. The Board may require any additional information
for the proper understanding of the plan and profile.
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6. ThE'plan, profile and book of reference may be of a section
or sections of the railway.


7. 111 the province of Quebec the portion of the railway
comprised in each munici.pality shall be indicated on the plan
and in the book of reference by separate number or nurnbors.
63-64 V., c. 23, s, 6, part, Am.


.lI.2:~.Such plan, profile and book of reference shall' be
submitted to the .Board who, if satisfied therewith, may
sanction the same, and by such sanction shall be deemed to


To be deemed have approved merely the location of the railway aud the
0.
1
pproval of grades and curves thereof, as shown in such plan. prof Ie and
ocation only. b k f'" b t t t h I' d h t00 0 rererence, u no 0 ave re ieve t e company rom


otherwise complying with this Act. 63-64 V, c. 2~, s. 6,
part, .•Am.


Board may 2. Before sanctioning any plan, profile or book of reference
require plan,
etc .• of whole of a section of the railway, the Board may require the corn-
railway, pany to submit the plan, profile and book of' reference of the


whole, or any portion, of the remainder of the railway or such
further or other information as the Board may deem exped-
ient. 63-64 V., c. 23, s, 6, part, Am.


Deposit of
plans, etc.,
and copie s,


Certain errors
in documents
filed not to
affect
construction.


124. The plan, profile and book of reference, when so
sanctioned, shall be deposited with the Board, and each plan
shall be numbered consecutively in order ot deposit, the com-
pany shall also deposit copies thereof, or' of such parts thereof
as relate to each district or county through which the railway
is to pass, duly certified as copies by the Secretary, in the
offices of the registrars of deeds for such districts or counties
respectively. 63-64 V., c. 23, s. 6, part, Am.


125. The railway may be made, carried or placed across or
upon the lands of any person on the located line, although the
name of such, person has not been entered in the bouk of
reference, through error or any other cause, or although some
other person is erroneously mentioned as the owner of or en-
titled to convey, or as interested in such lands. 63-64 V.,
c. 23, s, 5.


Errors in plsn, 12(i. Where any omission, misstatement or error is made
=~~~ed. in any plan, profile or book of reference so registered, the


company may apply to the Board for a cert.ificate to correct
the same. The Board may, in its discretion, require notice to
be given to parties interested, and, if it appears to the Board
that such omission, misstatement or error nrose from mistake,


Certificate. may grant a certificate setting forth the nature of the omission,
misstatement or error and the correction allowed.


2. Upon the deposit of such certificate with the Board,
and of copies thereof, certified as such by the Secretary, with
the registrars of deeds of the districts or counties, respectively,
in which such lands are situate, the plan, profile or book of
reference shall be taken to be corrected in accordance there-
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'With. and the company may, thereupon, subject to this Act,
construct the railway in accordance with such correction.


3. Two justices may exercise the powers of the Board under Powers of
this section. 51 V., c. 29, s. 128; 63-64 V., c. 23, s, 7, Am. two justices.


127. Every registrar of deeds shall receive, and preserve Duties of
in his office, all plans, profiles, books of reference, certified regratrara w.th


. h f. d h d . d - hi A rp_'!",ct toCOPleS t ereo, an ot er ocuments, require oy t IS ct to plans, eOO


be deposited with him, and shall endorse thereon the day,
hour and minute when the same were so deposited, and all
persons may resort to the same, and may make extracts there- Extrects
from, and copies thereof, as occasion requires, paying the and copies.
registrar therefor at the rate of ten cents for each hundred Fees.
words, so copied. or extracted, and ten cents for each copy
made of any plan or profile. The registrar shall, at the
request of any person, certify copies of any such plan, profile, Certified
book of reference, or document, so deposited in his office, or of copies.
such portions thereof as may be required, on being paid there-
for at the rate of ten cents for each hundred words copied, and Fees.
such additional sum, for any copy of plan or profile furnished
by him, as is reasonable and customary in like cases, together
with fifty cents for each certificate given by him. For any Penalty for
breach of the duties by this section imposed upon such registrar, breachofduty.
he shall be liable on summary conviction to a penalty of ten
dollars, and also to an action for damages at the suit of any
person injured by such breach.


2. Such certificate of the registrar shall set forth that the Whn.t
plan, profile or document, a copy of which, or of any portion certiflcate of


hi h . if d b hi . d . d i hi ffi d registrar mnstat w lC ,IS certi e y un, IS eposite In IS0 ce, an s";ate atate,
the time when i.t was so deposited, and that he has carefully
compared the copy certified with the document on file, and
that the same is a true copy of such original. And such certi- Evidence,
ficd copy shall in all courts be evidence that such original docu-
ment was so deposited at the time stated and certified, and
shall be .prima facie proof of the original so deposited, and that
the same was signed, certified, attested, or otherwise executed,
by the persons, by whom, and in the manner in which, the same
purports to be signed, certified, attested or executed, as shown
or appearing by such certified copy, and in the case of a plan,
that such plan is prepared according to a scale, and in manner
and form, sanctioned by the Board. 51 V., c. 29, sa, 132
and 138, Am.


128. A plan and profile of the completed railway or of Plan and
h h f' aa J I t d d' . d f profile cfso muc t ereo as IS comp e e an In operation, an 0 completed line


the land taken or obtained for the use thereof, shall, within must be filed.
six months after completion of the undertaking, or within
such extended or renewed period as the Board at any time
directs, be made aud filed with the Board, and plans of the
parts thereof, located in different district" and counties, pre-
pared on such a scale, and in such manner and form, and
signed, or authenticated in such manner, as the Board
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129. All plans and profiles required by law to be deposited
by the compauy with the Board, shall be drawn to such
scale, with such detail, upon such materials, and of such cha-:
racter, as the Board may, either by general regulation, or,
in any case, require or sanction, and shall be certified and
signed by the president or vice- president or general manager
and also by the engineer of the company; and any book
of reference, required to be so deposited, shall be prepared!1~~~~~tis. to the satisfaction of the Board. Unless and until such


factory plans. plan, profile and book of reference is so made satisfactory
to the Board, the Board may refuse to sanction the same, or to
allow the sa me to be deposited with the Board within the mean-
ing of this Act.


~9uJl,~:;llans 2. In addition to such plans, profiles and books of refer-
requires. ence, the company shall, with all reasonable expedition,


prepare and deposit with the Board, any other, or further
plans, profiles, or books of reference of any portion of the
railway, or of any siding, station or works thereof; which the
Board may from time to time order or require. Sub. for
51 V., c. 29; s, 135.
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may from time to time, by general regulation or in any
individual case, sanction .or require, shall be filed in the
registry offices for the districts and counties in which such
parts are respectively situate; and every company which fails
or neglects to file such plans aud profiles with the Board,
or to file such plans in such registry offices, within the said
period, shall incur a penalty of two hundred dollars, and a
like penalty for each and every month during which such
failure or neglect continues. 51 V., c. 29, s. 134, Am.; 62-63
V., C. 37, s. 2, Am.


130. If any deviation, change or alteration is required by
the company to be made in the railway, or any portion there-
of, as already constructed, or as merely located and sanctioned,
as aforesaid, a plan, profile and book of reference of the portion
of such railway proposed to be changed, showing the deviation,
change or alteration proposed to be ruade, shall, in like manner
as provided in section one hundred and twenty-three, be sub-
mitted for the approval of, and may be sanctioned by the
Board; and the same, when so sanctioned, shall be deposited
and dealt with as provided in section 124, and the company.
may thereupon make such deviation, change, or alteration,
and all the provisions of this A ct shall apply to the portion of
such line of railway so at any time changed or proposed to be
changed as to the original line.


2. The Board may either by general regulation, or in any
particular case, exempt the company from submitting- the
plan, profile and book of reference, as in this section provided,
where such deviation, change, or alteration, is made, or to be
made, for the purpose oflessening a curve, reducing a gradient,
or otherwise benefiting the railway, or for·any other purpose
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of public advantage, as may seem to the Board expedient,
provided such deviation, change, or alteration shall not exceed
three hundred feet from the centre line of the railway, located,
or constructed, in acordance with the plans, profiles and books
of reference deposited with the Board under this Act j hut No extension
nothing in this section shall be taken to authorize any exten- ~~~~~~~
sion of the railway beyond the termini mentioned in the Special termini, men-
Act. 51 V., c. 29, s. 120; 63-61 V., c. 23, s, 8, part, Am. ~~~~i~tAct.


131. The company shall not commence the construction of Works not to
the railway, or any section or portion thereof, until the provi- be~mm:-ced
sions of sections 123 and 124 are fully complied with; and ~~~i~~ns In


shall not make any change, alteration or deviation in the rail- c~u}'·'led
way, or any portion thereof, until the provisions of the last \ .
preceding section are fully complied with. 63·64 V.,c. 23, ss. 4
and 8, part, Am.


Mines and Minemls.


132. No company shall, WIthout the authority ofthe Board, Mines to be
locate the line of its proposed railway, nor construct the same protected.
or any portion thereof, so as to obstruct or interfere with, or
injuriously affect the working of, or the access or adit to any
mine then open, or for opening which. preparations are, at
the time of such location, being lawfully and openly made.
51V., c. 29, s. 119, Am.


2. The company shall not be entitled to any mines, ores, COl!lf,any noa
metals, coal, slate, mineral oils or other minerals in or under en.tlted! to t


I h d bv i k bv i d I mmerr. s, e c.,any ands purc ase y It, or ta en y It un er any compu - in lands.
sory powers given it by this Act, except only such parts Exoepcions.
thereof as are necessary to be dug, carried away or used in
the construction of the works; unless the same have been ex-
pressly purchased; and all such mines and minerals, except as
aforesaid, shall be deemed to be excepted from the conveyance
of such lands, unless they have been expressly named therein
and conveyed thereby.


133. No owner, lessee or occupier' of any such mines or Mining under
minerals lying under the railway or any of the works connected or wit~in f


therewith, or within forty yards therefrom, shall work the !~:~il~Oay.
same until leave therefor has been first obtained from the
Board.


2. Upon any application to the Board for leave to work any Ap~lic"tion
such mine or minerals, the applicant shall submit a plan and ~r e,ro of
profile of the portion of the railway to be affected thereby, and oar.
of the mining works or plant proposed to be .constructed or
operated, affecting the railway, giving all reasonable and
necessary information and details as to the extent and charac-
ter of the same.


3. The Board may grant such application upon such terms Protection
and conditions, as to protection and safety of the public, as to !l.hdsate!~y of
the Board seem expedient, and may order that such' other t e pu 110.
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works be executed, or measures taken, as under the circum-
stances nppear to the Board best adapted to remove or diminish
the danger arising, or likely to arise, from such mining opera-
tions.


Taking or using Lands.


l:l4. No company ehall take possession of, use or occupy
any lands vested in the Crown, without the consent of the
Governor in Council; but with such consent, any such com-
pany may, upon such terms us the Governor in Council pre-
scribes, take and appropriate, for the use of its railway and
works, but not alienate, EO much of the lands of the Crown
lying 011 the route of the railway as have not been granted or
sold, and ad is necessary for such railway, as also so much 01
the public beach, or of land so vested covered with the waters
of any lake, river or stream, or of their respective beds,
as is necessary for making and -completing and using its said
railway and works ; and whenever any such lands arc vested
in the Crown for any special purpose, or subject to any trust,
the compensation money which the Company pays therefor
shall be held or applied by the Governor in Council for the
like purpose or trust: 51 V., c. 29, s. 99, Am.


2. The extent of the public beach, or of the land covered
with the waters of any river or lake in Canada, taken for the
rail \'\ay, shall not exceed the quantity hereinafter limited in
the case of lands which may be taken without the consent of
the owner. 51 V., c. 29, s. 105, Am.


13iS.Whenever it is necessary for the company to occupy
any part of the lands belonging to the Crown reserved for
naval or military purposes, it shall first apply for and obtain
the licensc and consent of the Crown, under the hand and
seal of the Governor General, and having obtaiued such
license and consent, it may, at any time 0, times, enter into
and enjoy any of the aiid lands for the purposes of the rail-
wily; but in the case of any such naval or military reserves,
no such liceuse or consent shall be g;ven, except upon a report
first made thereupon by the naval or military authorities in
which such lands are for the time being vested, approving of
such license and consent being so given. 51 V., c. 29, s. 100,
Am.


136. No company shall take possession of, or occupy, any
porti m of any Indian reserve or land-, without the consent of
the Governor in Council; and when, with SUC~l consent, any
portion of any such reserve or lands is taken possession of,
used or occupied by any company, or when tho same is in-
juriously affected by the construction of any railway, corn-
pensation shall be made therefor as in the case of lands taken
without the consent of the owner. 51 V., c. 29, s. 101, Am.
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137. The company may, for the pnrpose of obtaining a right Land" of
of WHyover or through lan-Ia owned or occupied by any other ~;~~;anies.
railway company, and for obtaining the use of'the tracks, stations
or station grounds of another railway company,or for the purpose
of constructing and operating its railway, take possession of; use
or occupy any lands belonging to any other railway company,
and use and enjoy such right of way, tracks, stations or station
grounds, su hject always to the approval of the Board first
obtained, and to any order or direction which the Board may
make in regard to tho exercise, enjoyment or restriction of
such powers or privileges.


2. Such approval may be given upon application and Powers of


notice, and after hearing, the Board may make such order, ~;;li~",~i~n
give such directions, and impose such conditions or duties ' .
upon either party, as to it may appear just or desirable, having
due regard for the public and all proper interests; and in case
the parties fail to agree as to compensation, the Board may, by
order, fix the amount of compensation to be paid in respect C 0.


of the powers and privileges so granted. 51 V., c. 29, s, 102, ti~~pens -


Am.


13S. The lauds which may be taken without the consent; Extent of
of the owner :_ lands whicl:·


For the right of way shall not exceed one hundred feet in F
may


~elttak'fm.


b d h . I h th il I I" d •or rig 1 orrea t , except III paces were e rai - eve IS, or is propose way.
to be, more than five feet above or below the surface of the
adjacent lands, when such additional width may be taken us
shall suffice to accommodate the slope and side ditches;


For stations, depots and yards, with the freight sheds, ware- ]~or statious,
houses, wharfs, elevators and other structures for the accom- etc.
modation of traffic incidental thereto, shall not exceed one
mile in length by five hundred feet in breadth, including the
width of the right of way. 51 V.,c. 29, s, 103, Am.


139. Should the company require, at any point on the Where more
rail way, more ample space than it then possesses or may take ample space


d h di . r h . d recuired.un er t e prece mg section, lor t e convenient accommo a- .
tion of the public, or the traffic on its railway, or for pro-
tection against snowdrifts, it may apply to the Board for
authority to take the same, for such, purposes, without the
consent of the owner.


2. The 'company shall give ten days' notice of such applica- Procedure
tion to the owner or possessor of such lands, and shall furnish thereon,
copies of such notices, with affidavits of the service thereof, to Notice,
the Board upon such application.


3. The company, upon such application, shall also furnish Wha;; applica-
to the Board in duplicate _ ~iOll must" • include,


A plan, profile and book of reference of the portion of the
railway affected, showing the additional lands required, and
certified as provided in section 129 of this Act.


An application, in writing, for authority to take such lands,
signed and sworn to by any of the aforementioned officers,


VOL. r-21} 323 referring







42


Authority
from Board.


Deposit with
Board.


Deposit with
registrar of
deeds.


Sections of
Act to apply.


Exceptions.


Chap. 58. Railway Act. 3 Enw. VII..
referring to the plan, profile and book of reference, specifying
definitely and in detail the purposes for which each portion of
the lands are required, and the necessity for the same, and
showing that no other land suitable for such purposes can be
acquired at such place on reasonable terms and with less injury
to private rights ..


4. After the time stated in the aforementioned notices, and
the hearing of such parties interested as may appear, the Board
may, in its discretion, and upon such terms and conditions as
the Board deems expedient, authorize 'in writing the taking,
for the said purposes, of the whole or any portion of the lands
applied for. Such authority shall be executed in duplicate, one
to be filed with the plan, profile, book of reference, application
and notices with the Board, and the other, with the dupli-
cate plan, profile, book of reference and application, to be
delivered to the company.


5. Such duplicate authority, plan, profile, book of reference
and application, or copies thereof certified as such by the
Secretary, shall be deposited with the registrars of deeds of the
districts or counties, respectively, in which such lands are
situate.


6. All the provisions of this Act applicable to the taking of
lands for the right of way, or main line, of the railway without
the consent of the owner of such lands, shall apply to the lands
authorized to be taken under this section, excepting sections
one hundred and twenty-three and one hundred and twenty-
four. 51 V., c. 29, ss. 106 to 111, Am.


140. The company, either for the purpose of constructing
or repairing its railway, or for the purpose of carrying out the
requirements of the Board, or in the exercise of the powers
conferred upon it by the Board, may enter upon any land
which is not more than six hundred feet distant from the
centre of the located line of the railway, and may occupy the
said land as long as is necessary for the purposes aforesaid;
and all the provisions of law at any time applicable to the
taking of land by the company, and its valuation, and the
compensation therefor, shall apply to the case' of any land so
required; but before entering upon any land for the purposes
aforesaid, the company shall, in case the consent of the owner


Deposit,,{here is not obtained, pay into the office of one of the superior courts~..::~~gbfor the province in which the land is situated, such sum, with
obtained. interest thereon for six months, as is, after two clear days'


notice to the owner of the land, or to the person empowered
to convey the same, or interested therein, fixed by a judge of


Oompensa- anyone of such superior courts. Such deposit shall be retained
tion. to answer any compensation which may be awarded the per-


son entitled thereto, and may upon order of a. judge of such
court, be paid out to such person in satisfaction pro tanto of
such award; the surplus, if any, thereafter remaining shall
by order of the judge, be repaid to the company, and any de-
ficiency therein to satisfy such award shall be forthwith paid
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by the company to the person entitled to compensation under
such award. 51 V., c. 29, s. 112 Am.


1'.11. Whenever stone, gravel, earth, sand, water or other Obtaining
material is required for the construction or maintenance or materiels or


. f th '1 f h h water foroperation 0 e rill way, or any part tbereo , or w enever suc construction
materials or water, so required, are situate, or have been brought etc. '
to a place, at a distance from the line of railway, and the company Rigl:t of way
desires to lay down the necessal'y tracks, spurs or branch lines, thereto.
water pipes or conduits, over or through any lands intervening P d
between the railway and the land on which such materials or race ure.


water are situate, or to which it has been brought, the
company may, if it cannot agree with the owner of the lands
for the purchase thereof, cause a land surveyor, duly licensed
to act in the province, or an engineer to make a plan and
description of the property or right of way, and shall serve
upon each of the owners or occupiers of the lands affected, a
copy of such plan and description, or of so much thereof as
relates to the lands owned or occupied by them respectively,
duly certified by such surveyor or engineer, and all the provi-
sions of this Act, except section 123, shall apply, and the
powers thereby granted may be used and exercised, to obtain
the materials or water, so required. or the right of way to the
same, irrespective of the distance thereof.


2. The company may, at its discretion, acquire the lnnds Title or
from which such material or water is taken, or upon which privteilE,gemll.Y


. f h . I ,1 fi be mporarythe right 0 way t ereto IS ocated, or a term of years or per- or pennanent ,
manently, The notice of arbitration, if arbitration is resorted
to, shall state the extent of the privilege and title required.


8. The tracks, spurs or branch lines constructed or laid by 'I'rackn etc.,
the company under this section shall not be used for any pur- rOb tOtbe used
pose other than aforementioned, except by leave of the Board p~r~;E:.
and subject to such terms and conditions as the Board sees fit
to impose. 51 V., e. 29, s. 113, Am.; 2 Ed. VII., c. 29, s. 1, Am,


1'.12. Whenever the company can purchase a larger quan- When com-
tity of land from any particular owner at a more reasonable ~~~!h~~~Y
price, on the average, or on more advantageous terms, than it whole of any
could obtain the portion thereof which it may take from him ~~!~!~~d~
without his consent, it may purchase the same, and upon such
purchase may sell and dispose of any part thereof which may
be unnecessary for its undertaking. 51 V., c. 29, B. 115, Am.


143. Every company may, on and after the first day of Erection of
November, iu each year, enter into and upon any lands of His snow Iences.
Majesty, or of any person, lying along the route or line of the
railway, and may erect and maintain snow fences thereon, sub-
ject to tho payment of such land damages, if any, as are there- Oornpensa-
after established, in the manner provided by law with respect tion.
to such railway, to have been actually suffered; but every
snow fence so erected shall be removed on or before the first. Removal.
day of April then next following. 51 V., c. 29, s, 116, Am.
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Authority 144. All tenants in tail or for life, greves de substitution,
to certain di t t dmi . t t t t 1persons to sell guar ians, cura ors, execu ors, a mmis ra ors, rus ees anr
and convey all persons whomsoever, not only for and on behalf of them-
lands to the selves, their heirs and auccessors, but also on behalf of thosecompany.


whom they represent, whether infants, issue unborn, lunatics,
idiots, femes-covert or other persons, seized, possessed of or in-
terested in any lands, may contract anc1sell and convey to the
company all or any part thereof. 51 V., c. 29, s, 136,


Order of judge 14fi. When such persons have no right in law to sell or
requisite. convey the rights of property of the said land, they may obtain


from a judge, after due notice to the persons interested, the
. right to sell the said land ; and the said judge shall give such
orders as are necessary to secure the investment of the pur-
chase money, in such a manner as he deems necessary, in
accordance with the law of the province, to secure the inter-
ests of the owner of the said laud. 5l V., c. 29, s. 137, Am.


Limitation of 146. The powers, by the last two preceding sections
~~de:~n~e~ei~ conf~rred upon re~tors in 12oss~ssion of glebe lands in, the
certain cases. province of Ontario, ecclesiastical and other corporations,


trustees of land for church or school purposes, executors
appointed by wills under which they are not invested with
any power over the real property of the testator, adminis-
trators of persons dying intestate, but at their death seized of
real property, shall only extend and he exercised with res-
pect to any of such lands actually required for the use and
occupation of the company. 51 V., c. 29, s. 138, Am.


Effect of 147. Any contract, agreement, sale, conveyance and assur-
ance, so made hereunder shall be valid and effectual in law, to
all intents and purposes whatsoever, and shall vest in the com-
pany receiving the same, the fee simple in the lands in such


Indemnityto deed thereof described, freed and discharged from all trusts,r:~~:~su~~~~grest:icti~ms and li!llitatio~s whatsoever; and the per~on so C?l1-
of this Act. veymg IS hereby indemnified for what he does by virtue of or
. in pursuance of this.Act, 51 V., C. 29, s. 139, Am.


conveyance
under
preceding
sections.


Responsibility 148. The company shall not be responsible for the disposi-
as to purchase. f h f 1 d k bv it f . itmoney, tion 0 any purc ase money or an s ta en y 1 or 1 s pur-


poses, if paid to the owner of the land, or into court for his
benefit. 51 V., c. 29, s, 140.


Contracts
made before
deposit of
plans, etc.


149. Any contract or agreement made by any person
authorized by this .Act to convey lands, either before the
deposit of the plan, profile and book of reference, or before the
setting out and ascertaining of the lands required for the rail-
way, shall be binding at the price agreed upon for the same
lands, if they are afterwards so set out and ascertained within
one year from the date of the contract or agreement, and
although such land has, in the meantime become the property
of a third person; and possession of the land may be taken,
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and the agreement and price may be dealt with, as if such
price had been fixed by all award of arbitrators as hereinafter
provided, and the agreement shall be in the place of an award
51 V., c. 29, a, 141, Am.


150. All persons who cannot, in common course of law, sell Rentul ahall
or alienate any lauds so sct out and ascertained, shall agree be fixed when• • part-ies canuosupon a fixed annual rent as an equivalent, and not upou a sell.
principal sum, to be paid for the lands; and if the amount of
the rent is not fixed by agreement, it shall be fixed and all
proceedings shall be regulated, in the manner herein pre-
scribed. 51 V., c. 29, s, 142, Am.


151. Such annual rent and every other annual rent, agreed Lien for
upon or ascertained, and to be paid for the purchase of any g;~:~~'b
lands, or for any part. of the purchase money of any lands,
which the vendor agrees to leave unpaid, shall be chargeable
us part of the working expenditure of the railway upon the
deed creating such charge and liability being duly registered
in the registry office of the proper district, county or regis-
tration division. 51 V., c. 29, s, 143, Am.


152. After the expiration of ten clays from the deposit of the Expropriation


plan, profile and book of reference in the office of the registrar Kf~ec:~~~~~ib
of deeds, and after notice thereof has been given in at least one of plan, etc.
newspaper, if there is any, published in each of the districts
and counties through which the railway is intended to pass, Notice.
application may be made to the owners of lands, or to persoue Application
empowered. to convey lands, or interested in lands, which may to owners.
suffer damage from the taking of materials, or the exercise ot
any of the powers granted for the railway; and. thereupon,
agreements and contracts may be made with such persons,
touching the said lands or the compensation to be paid. for the
same or for the damages or as to the mode in which such Agreements" authorized,
compensation shall be ascertained, as seems expedient to both
parties; and in case of disagreement between them, or any 0: .
them, all questions which arise between them shall be settled :~~"~r:ee.
as hereiuuftcr provided. 51 V., c. 29, s, 144, Am.


Hj:~. The deposit of a plan, profile and book of reference, 1"ilillgdlnn


and the notice of such deposit, shall be deemed a general notice ~!~~~~lnotice,
to all parties of the lands which will be required for the rail-
way and works; and the date of such deposit shall be the date Datefor


• J:" I' 1 h . d h 11purposes ofWIth rerereuce to W 11C 1 sue compensation or amages s U valuation,
be ascertained. 51 V., c. 29, s, 145, Am.


1~4. The notice served u pon the party shall contain- What notice
() d .. f h lands t b t k f th must contain,a. 11 escription 0 t e anc S 0 e a en, or 0 e powers


intended to be exercised with regard to any lands, and describ-
ing the lands;


(b.) a declaration of readiness to pay some certain sum or
rent, as the case may be, I1S compensation for such lands or for
such damages. 51 V., c. 29,8. 146, Am.
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155. Such notice shall be accompanied by the certificate of
a sworn surveyor for the province in which the lands are
situated, or an engineer, who is a disinterested person, which
certificate shall SMlte-


(a.) that the land, if the notice relates to the taking ofland
shown on the said plan, is required for the railway or is within
the limit of deviation allowed by this Act;


(b.) that he knows the land, or the amount of damage
likely to arise from the exercise of the powers; and


(e.) that the sum so offered is, in his opinion, a fair com-
pensation for the land and damages aforesaid. 51 V., c. 29,
s. 147, Am .


. 156. In the following sections of this Act, down to section
] 74 inclusive, unless the context otherwise requires, the
expression" court" shall mean a superior court of the province
or district, or the county court of the county, where the lands
lie, and the expression "judge" shall mean a judge of such
superior court or county court; but any proceedings com-
menced in one court having proper jurisdiction shall be con-
tinued therein.


157. If the opposite party is absent from the district or
county in which the lands lie, or is unknown, an application
for service by advertisement may be made to a judge. 51 V.,
c. 29, s. 148. .


15S. The application for service by ad vertisement shall be
accompanied by such certificate as aforesaid, and by an affidavit
of some officer of the company, that the opposite party is so
absent, or that, after diligent inquiry, the person on whom the
notice ought to be served cannot be ascertained; and the judge
shall order a notice as aforesaid, but without such certificate,
to be inserted, three times in the course of one month, in a
newspaper published in the district or county, or if there is no
newspaper published therein, then in a newspaper published
in some adjacent district or county. 51 V., c. 29, s, 149.


la9. If within ten days after the service of such notice, or
within one mouth after the first publication thereof, the oppo.
site party does not give notice to the company that he accepts
the sum offered by it, the judge shall, on the application of
the company, six days' notice of which shall be given to the
opposite party, appoint a person to be sole arbitrator for
determining the compensation to be paid as aforesaid: Pro-
vided that the judge shall, at the request of either party on
such application, appoint three arbitrators to determine such
compensation, one of whom may be named by each party on
such application. 51 V., c. 29, s. 150, Am.


160. The arbitrators, or the sole arbitrator, as the case may
be, shall be sworn before a justice of the peace for the district
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or county in which the lands lie, faithfully and impartially to
perform the duties of their or his office, and shall proceed to Duti{'8.
ascertain such compensation in such way as they or he, or a
majority of them, deem best; and the award of such arbitra- Award,
tors, or of any two of them, or of the sole arbitrator, shall be
final and conclusive, except as hereinafter provided j but no Procedure.
such award shall be made, nor any official act be done, by such
majority, except at a meeting held at a time and place of which
the other arbitrator has had at least two clear days' notice, or
to which some meeting at which the third arbitrator was
present had been adjourned. 51 V., c. 29, s. 152, Am.


161. The arbitrator or arbitrators, in deciding on such Increased
I ti h 11 t k . iderati he j value ofva ue or compensa ion, s a a e into consi oration t e in- remaming


creased value, beyond the increased value common to all lands land~dto bed
. h 1 li . h . 1be zi 1 d h h consi ere •1D t e oca ity, t at wil e given to any an strong or over
which the railway will pass, by reason of the passage of the
railway through or over the same, or by reason of the con-
struction of the railway, and shall set off such increased value
that will attach to the said lands or grounds, against the incon-
venience, loss or damage that might be suffered, or sustained
by reason of the company taking possession of or using the
said lands as aforesaid. 51 V., c. 29, s. 153.


162. If by an award of arbitrators made under this Act, Costs where
th d d d th a: d b th . th award exceedse sum awar e excee s e sum onere y e company, e or is less than
costs of the arbitration shall be borne by the company; but E' company's
otherwise, they shall be borne by the opposite party, and be offer.
deducted from the compensation, and in either case the amount
of such costs, if not agreed upon, may be taxed by the judge.
51 V., c. 29, s. 154.


163. The arbitrators, or a majority of them, or the sole Arbitrators
arbitrator, shall examine on oath or solemn affirmation the :iae~~e
parties or such witnesses as appear before them or him. 51 under oath.v, c. 29, s. 155 (1), Am.


2. Such arbitrator or arbitrators shall have and may exercise Powers of
with respect to such arbitration all the powers mentioned in arbitrators.
section 49 of this Act, excepting paragraph (c) of subsection Witnesses,
1thereof, and section 50 of this Act shall apply to perilons
..attending and giving evidence at any such arbitration.


3. The arbitrators shall take down in writing the evidence Stenographers
brought before them, unless either party requires that it be .
taken by means of stenography; in which case a stenographer
shall be named by the arbitrators, unless the parties agree
upon one, and shall be sworn before the arbitrators, or before
anyone of them before entering upon his duties; and the
expense of such stenographer, if not determined by agreement
between the parties, shall be taxed by the court or judge, and
shall, in any case, form part of the costs of the arbitration j


and after making their award the arbitrators shall forthwith De\losi~ioned8to
d 1· . b '. . f' h brunsmitbelver or transmit y registered letter, at the request 0 O1t er clerkof tho
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party in writing, the depositions, together with the exhibits
referred to therein, and all papers connected with the reference,
except the award, to the clerk of the court, to be filed with
the records of the said court. 54-55 V., c. 51, s. 1, Am.


Award not
invalidated
for want of
form.


Ti\~Ulwithin 164. A majority of the arbitrators, at the first meeting
which award f hei b' 1 11 fi lis to be made. a tel' tell' appomtment, or the sole ar itrator, s 10. x a (lay


on or before which the award shall be made, and if the same
is not made on or before such day, or some other day to which
the time for making it has been prolonged, either by the con-
sent of the parties, or by resolution of the arbitrators, then the
sum offered by the company, as aforesaid, shall be the compen-
sation to be paid by the company. 51 V., c. 29, s. 156.


2. No award shall be invalidated by reason of any want
of form or other' technical objection, if the requirements of
this Act have been substantially complied with, and if the
award states clearly the sum awarded, and the lands or other
property, right or privilege for which such sum is to be the
compensation; and the person to whom the sum is to be paid
need not be named in the award.


Company
may abandon
proceedings.


Vacancies 165. If au,y arbitrator appointed by the judge dies before
~~~~~~o~~ the award has been made, or is disqualified, or refuses or fails to


act within a reasonable time, .the judge, upon the application
of either party, of which application six days' notice shall be
given to the opposite party, and npon being satisfied by affi-
davit or otherwise of such death, disqualificatio», refusal or
failure, shall appoint another arbitrator in the place of such


No recom- arbitrator: Provided that in the case of any arbitrator, named
mencemu·ent of by one of the parties and appointed by the judge, so dying or
proece mgs, - h I 1" hnot acting, SHe party may, upon sue 1 app ication, name t e


arbitrator who shall be appointed by the judge in the place of
the arbitrator 80 deceased or not acting; but no recommence-
ment or repetition of the previous proceedings shall be required
in any case. 51 V., c. 29, s. 157. Am. .


166.' Where the notice given improperly describes the
land or materials intended to be taken, or where the company
decides not to take the land or materials mentioned in the
notice, it may abandon the notice and all proceedings there-
under, but shall be liable to the person notified for all
damages or costs incurred by him in consequence of such
notice and abandonment-such costs to be taxed in the same
manner ae costs after an award; and the company may give to
the same or any other person notice for other land or materials,
or for land or materials otherwise described notwithstanding
the abandonment of the former notice. 51 V.., c. 29, s, 158.


Damages and
costa-in auch
event.


~i~ator 167. The person offered or appointed as valuator, or as sole
interested in arbitrator, shall not be disq ualified because he is professionully
compensation. employed by either party, _or has. previously expressed an


opinion as to the amount of compensation, or becanse be is re-
3130 lated
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luted or of kin to any shareholder of tho company, if he ill not
himself personally interested in the amount of the compen-
sation; aud no cause of disqualification shall be urged against
any arbitrator appointed by the judge after his appointment, Time fer
but tho objection shall be made betore the appointment and ta~ing:
its validity or invalidity shall be summarily determined by the objection.


judge. 51 V., c. 29, s. 159.


1~§. Whenever the award exceeds six hundred dollars, any Appeal from
party to the arbitration may within one month after receiving nwnrd.
a written uotice from anyone of the arbitrators or the Bole
arbitrator, as the case may be, of the making of the award,
appeal therefrom upon any question of luw or fact to a superior
court; and upon the hearing of the appeal the court shall, if
the same is a question of fact, decide the same upon the evidence
taken before the arbitrators, as in a case of original jnrisdiction.


2. Upon such appeal the practice and proceedings shall oe, Practice and
as nearly as may be, the same as upon an appeal from the Pl'OCeedi'lgH


decision of an inferior court to the said court, subject to any on apperu.


general rules or orders from time to time' made by the said
last-mentioned court, in respect to such appeals, which orders
may arnongpt other things provide that any such appeal may
be heard and determined by a single judge.


3. The right of appeal hereby given shall not affect the Other.
existing law or practice in any province as to setting aside ~~~;~d~nob


awards. 51 V., c. 29, s, 161, Am.


] 6U. Upon payment or legal tender of the compensation or Whpn .
1 t 1 d d t th . titl 1l'ossesBlOllanuua ren , so aware e or agree upon, 0 e pelson ell 1 e( may be taken


to receive the same, or upon the payment into court of the by company.
amount of such compensation, in the manner hereinafter
mentioned, the award or agreement shall vest in the .company
the power forthwith to tuke possession of the lands, or to ex-
ercise the right, or to do the thing for which such compensa-
tion or annual rent has been awarded or agreed upon; and if
auy resistance or forcible opposition is made by auy person to Where
its so doing, the judge shall, on proof to his satisfaction of such for~i~e
award or agreement, issue his warrant to the shcriffof the dis- r:~ff('l'~d~
trict or county, or to a bailiff as he deems most suitable, to put
down such resistance or opposition, and to put the compally
in possession; and the sheriff or bailiff shall take with him
sufficient assistance for such purpose, and shall put down such
resistance or opposition and put the company in possession.
51 V., c. 29, s. 162, Am.


170. Such warrant shall also be granted by the judge with. ~Varm!ltfor
h d ffidavi hi . f . immediateout sue awar or agreement, on ar avit to IS satis acuon possession in


that the immediate possession of the lands, or of the power to curtain cases.
do the thing mentioned in the notice, is necessary to carryon
some part of the railway with which the company is ready
forthwith to proceed. 51 v., c. 29, s, 163, Am.
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171. The judge shall not grant any warrant under the next
preceding section, unless ten days' previous notice of the time
and place when and where the application for such warrant is
to be made has been served upon the owner of the Jand or the
person empowered to convey the land, or interested in the
land sought to be taken, or which may suffer damage from the
taking of materials sought to be taken; or the exercise of
the powers sought to be exercised, or the doing of the thing
sought to be done, by the company; and unless the company
gives security to his satisfaction, by deposit, in a chartered
bank designated by him, to the credit of the company and
such person or party jointly, of a sum in his estimation suffi-
cient to cover the probable compensation and costs of the
arbitration, and not less than fifty per cent above the amount
mentioned in the notice served under section 154. 51 V.,
c. 29, s. 164, Am.


172. The costs of any such application to, and of any such
hearing before, the judge, shall be borne by the company,
unless the compensation awarded is not more than the company
had offered to pay; and no part of such deposit or of any
interest thereon shall be repaid, or paid to such.company, or
paid to such owner or party, without an order from the judge,
which he may make in accordance with the terms of the
award. 51 V., c. 29, s, 165.


Compensation 173. The compensation for any lands which maybe taken
~a~:~1:~ewithout the consent of the owner, shall stand in the stead
land. of such lands ; and any claim to or encumbrance upon the said


lands, or any portion thereof, shall, as against the company, be
converted iuto a claim to the compensation, or to a like propor-
tion thereof; and the company shall be responsible accordingly,
whenever it has paid such compensation or any part thereof,
to a person not entitled to receive the same, saving always
its recourse against such person. 51 V., c. 29, s. 166.


Encum-
brances.


Payment of
compensation
in to court in
certain cases .


Notice of
pa.yment into
court, when


174. If the company has reason to fear any claim, mort-
gage, hypotheque, or encumbrance, or. if any person to whom
the compensation or annual rent, or any part thereof, is pay-
. able, refuses to execute the proper conve'yance and guarantee,
or if the person entitled to claim the same cannot be found,
or is unknown to the company, or if, for any other reason,
the company deems it advisable, the company may pay such
compensation into court, with the interest thereon for six
months, and may deliver to the Clerk or prothonotary of such
court an authentic copy of the conveyance, or of the award or
agreement, if there is no conveyance; and such conveyance, or
award or agreement shall thereafter be deemed to be the title
of the company to the land therein mentioned. 5l V., c. 29,
s.167. Am.


2. Where the lands are situated elsewhere than in the province
of Quebec, a notice, of such payment and delivery, in such
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form and for such time as the court appoints, shall be inserted land a not in
in a newspaper, if there is any, published in the county in Quebec.
which the lands are situated, or if there is no newspaper pub-
lished in the county, then in the official gazette of the province,
and also in a newspaper published in the nearest county thereto
in which a newspaper is published, which shall state that. the
title of the company (that is, the conveyance, agreement or Proceedings,
award) is under this Act, and shall call upon all persons claim-
ing an interest in or entitled to the lands, or any part thereof,
to file their claims to the compensation, or any part thereof.
51 V., c. 29, s. 168, Am.


3. Where the lands are situated ill the province of Quebec, Where lunr's
the notice shall be published as is required in cases of confir- ~tui!:~in
mation of title, and the registrar's certificate shall be procured ue o,
and filed as in such cases. 51 V., c. 29, s. 170, Am.


4. All such claims filed shall be received and adjudicated E~eot. of .
upon by the court, and the adjudication thereon shall for ever adjudication,


bar 1111 claims to the land, or any part thereof, encluding any
dower, mortgage, hypotheque or encumbrance upon the same;
and the court shall make snch order for the distribution,
payment or investment of the compensation, and for the
security of the rights of all persons interested, as to right and
justice, and to law appertains. 51 V., c. 29, a. 17], Am.


5. The costs of the proceedings, in whole or in part, iuclud- Costs.
ing the proper allowances to witnesses, shall be paid by the
company, or by any other person, as the court orders, and if
the order for distribution, payment, or investment is obtained
in less than six months from the payment of the compensation
into court, the court shall direct a proportionate part of the Interess
interest to be returned to the company; and if from any error,
fault or neglect of the company, it is not obtained until after
six months have expired, the court shall order the company to
pay into court, as part of the compensation, the interest for
such further period as is right. 51 V., c. 29, s, 172, Am.


Branch Lines.


17{). The company may for the purposes of its undertaking Power to
construct, maintain and operate branch lines, not exceeding in i,0nstrhlf
anyone case six miles in length, from the main line of the ranc nos.
railway or from any branch thereof. Before commencing to
construct any such branch line the company shall obtain the
authority of the Board and comply with the following pro-
visions :-


2. The company shall make a plan, profile and hook of Deposit of
reference, showing the proposed location of the branch line and. pla!,s, with f


". b' f' 122 d h I' regrszrora 0conlormmg to t e requirements 0 section ,an sa. deeds.
deposit the same or such parts thereof as relate to each dis-
trict or county through which the branch line is to pass, in the
offices of the registrars of deeds for such districts or counties
respectively.
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Application
of Act.


Notice o.f 3. Uponsuch deposit, the company shall give four weeks'
npplication to bli . f its i 1 h B d d hiBoord. pU ICnotice 0 Its intention to app y to t e oar un er t IS


section, in some newspaper published in each county through
which the branch line is to pass, or, if there should be no
paper published in such county or counties, then for the same
period in The Canada Gazette.


Procedure on 4. After the expiration of the notice the company shallapplication.
submit to the Board, upon such application, a duplicate of
the plan, profile and book of reference so deposited. The
Board, if satisfied that the branch line is necessary in the
public interest or for the purpose of giving increased facilities
to business, and if satisfied with the location of such branch
line, and the grades and curves as shown on such plan, profile
and book of reference, may, in writing, authorize the construc-
tion of the branch line in accordance with such plan, profile
and book of reference, or subject to such changes in location,


Limit of time grades and curves as"the Board may direct; and such au tho-
~i~n~onBtrllc, rity shall limit the time, not exceeding two years, within which


the company shall construct and complete such branch line.
Dehosi.t of 5. There shall be deposited with the Board the authority,
~~'e~i~~~y etc. and the duplicate of such plan, profile and book of reference,
offices. together with such papers and plans as are necessary to show


and explain any changes directed by the Board, under the
provisions of subsection 4 of this section. The company shall
deposit in the registry offices, mentioned in subsection 2 of this'
section, copies, certified as such by the Secretary, of the autho-
rity, and of the papers and plans showing the changes directed
by the Board.


6. Upon compliance with this section, all the provisions,
except sections 123 and 124, of this Act, shall apply to the
branch line so authorized and to the lands to be taken for
such branch line.


7. No branch line shall be extended under the provisions of
this section ; nor shall any branch line be constructed so as to
form, in effect, an extension of the railway beyond the termini
mentioned in the Special Act. .


8. Except with reference to branch lines authorized by the
Special Act to be constructed between any two points or places
definitely fixed or named therein, no power to construct branch
lines in any Special Act contained, inconsistent with the provi-
sions of this section shall have any force or effect after three
years from the passing of this Act. .N othin gin this subsection
shall be deemed to take away or impair the rights or powers
of any company under any contract with the Govermnent of
Canada, approved and ratified by a Special Act of the Parlia-
ment of Canada. Sub, for 61 V., c. 29, 8. 121.


No extension
is allowed.


Lapse of
power incon-
sistent with
this section.


Saving.


Branch 176. Where the owner of any industry established, or in-
}~nde~s~~y tended to be established, within six miles of the railway, is
withi.n Gmiles desirous of obtaining railway facilities in connection therewith,
of railway b . h h h' dmay be ut cannot agree wit t e company as to t e construction an
ordered by operation of a spur or branch line from the rail way thereto,
Board. 334 the
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the Board may, on the application of such owner, and upon
being satisfied of the necessity for such spur or branch line in
the interests of trade, order the company to construct, main-
tain and operate such branch line or spur, and may direct such
owner to deposit in some chartered bank such sum or sums as Deposit
are by the Board deemed sufficient, or are by it founel to be ~~~ewl~:~~f
necessary to defray all expenses of constructing and completing induatry.
the spur or branch line in good working order, including the
cost of the right of way, incidental expenses and damages j


and the amount so deposited sha1l, from time to time, be »aid PjlLymrcntst
h d


~ t iere rom 0
to the company upon t e or er of the Board, as the work company.
progresses.


2. The aggregate amount so paid by the owner in the con- Owner to be
struction and completion of the said spur or branch line shall ~;t~t~~~~,by
be repaid or refunded to the owner by the company by way tolls.
of rebate, to be determined and fixed by the Board, out of or
in proportion to the tolls charged by the company in respect
of the carriage of traffic for the owner over the said spur or
branch line; and unt.il so repaid or refunded, the owner shall1C?wncl'·s.
I . II' h ~ hb h li be rei ien un til :lave a specia ien t ereror, upon sue ranc 1I1e,to e reim- reirnbr.rsed.
bursed by rebate as aforesaid.


3. Upon repayment by the company to such owner of all ~il~hnrge
payments made by the owner upon such construction, the said 0 ien.
spur or branch line, right of way, and equipment shall become
the absolute propertyof the company free from any such Een.


4. The operation and maintenance of the said spur or branch °l~rntilnt
line, by the company, shall be subject to and in accordance bO r~~~l~tc~
with such order as the Board makes with respect thereto, hav- by Board.
ing due regard to the requirements of the traffic thereon and
to the safety of the public and of the employees of the com-
pany.


5. All the provisions of this Act respecting the construction Provisions
of spur or branch lines shall apply to any spur or branch line apphcable.


constructed under this section.


Crossinps and Junctions.


177. The railway lines or tracks of any company shall not Railwny
be crossed or joined by or with the railway lines or tracks of~~~;~~~.nnd
any other company until leave therefor has been obtained from i'owerofthe
the Board as hereinafter provided. 56 V., c. 27, s. 1, Am. Bonl'd.


2. Upon any application for such leave the applicant com- Proceedings
pany shall submit to the Board a plan and profile of such: B~i;~~tlOn
crossing or junction, and such ot.her plans, drawings and
specifications as the Board may in 'any case, or by regulation,
require.


The Board may by order grant such application on such Orderof
terms as to protection and safety as it may deem expedient, Board.
may change the plan and profile, drawings aud specifications,
80 submitted and fix the place and mode of crossing or junction,
and may direct that the lines and tracks of one company be
carried over or under the lines and tracks of the other, and
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that such works, structures, equipment, appliances and
materials be constructed, provided, installed, maintained, used
or operated, watchmen or other persons employed, and
measures taken, as under the circumstances appear to the Board
best adapted to remove and prevent all danger of accident,
injury or damage, and may determine the amount of damage
and compensation, if any, to be paid for any property or land
taken or injuriously affected by reason of the construction of
such works.


3. The Board may give directions as to supervision of the
construction of the works, and order that detailed plans, draw-
ings and specifications of any works, structures, equipment or
appliances required, shall, before construction or installation,
be submitted to and approved by the Board.


4. No trains shan be operated on the lines or tracks of
the applicant company over, upon or through such crossing or
junction .until the Hoard grants an order authorizing such
operation, but the Board shall not. grant such order until
satisfied that its orders and directions have been carried out,
and that the provisions of this section have been complied
with. 51 V., c. 29, s. 174, Am.


178. The Board may order any company to adopt and put
in use at any such crossing or junction, at rail level, such
interlocking switch, derailing device, signal system, equip-
ments, appliances and materials, as in the opinion of the Board
renders it safe for engines and trains to pass over such crossing
or junction without being brought to a stop. 51 V., c. 2~,
s. 176, Am.


Navigable Waters.


179. No company shall cause any obstruction in, or impede,
the free navigation of any river, water, stream or canal, to,


. upon, along, over, under, through or across which its railway
is carried. 51 V., c. 29, s. 178, Am.


ISO. No company shall run its trains over any canal, or
over any navigable water, without having first laid, and with-
out maintaining, such proper flooring under and on both sides
of its railway track over such canal or water, as is deemed by
the Board sufficient to prevent anything falling from the rail-
way into such canal or water, or upon the boats, vessels, craft,
or persons navigating such canal or water. 51 V., c. 29,
s. 180, Am. . .


IS]. Whenever the railway is, or is proposed to be, carried
over any navigable water or canal by means of a bridge, the
Board may by order in any case, or by regulations, direct that
such bridge shall be constructed with such span or spans of
such headway and waterway, and with such opening span or
spans (if any), as to the Board may seem expedient for the
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. proper protection of navigation, and, if any such bridge is a
draw or swing bridge, when, under what conditions and circum-
stances, and subject to what precautions, the same shall be
opened and closed. 51 V., c. 29, s, 179, Am.


IS2. When the company is desirous of constructing any Proceedings
wharf, bridge, tunnel, pier or other structure or work in, upon, ft?r confstrucks·


h . bl IOn 0 worover, under, throug , or acrose any naviga e water or canal, in navigable
or upon the beach, bed or lands covered with the waters waters,
thereof, the company shall before the commencement of any
such work, comply with the following provisions :-


2. The company shall, in the case of navigable water, not ~pprovoJ of


a canal, submit to the Minister of Public Works, and in the ~:e~~fplan
case of a canal to the Minister, a plan and description of the )ly !?over.n0r
proposed site for such work and a general plan of the work to In Oouneil,


be constructed, to the satisfaction of such Minister, for a recom-
mendation to the Governor in Council for approval.


3. Upon approval by the Governor in Council of such site Order of
and plans, the company shall apply to the Board for an order !~;fru~ion.
authorizing' the construction of the work, and with such appli-
cation shall transmit to the Board a certified copy of the Order
in Council and of the plans and description approved thereby, Detail plans.
and also detail plans and profiles of the proposed work, and
such other plans, drawings and specifications as the Board may
in any such case, or by regulation, require.


4. No deviation from the site or plans approved by the No deviation.
Governor in Council, shall be made without the consent of the
Governor in Council.


5. Upon any such application, the Board may make such What order
order ill regard to the construction of such work upon such ma.y conta.m.


terms and conditions as it may. deem expedient, may make
alterations in the detail plans, profiles, drawings and specifica-
tions so submitted, may in or by such order give directions
respecting the supervision of any such works, and may require
that such other works, structures, equipments, appliances and
materials. be provided, constructed, maintained, used and
operated, and measures taken, as under the circumstances of
each case may appear to the Board best adapted for securing
the protection, safety and convenience of the public.


6. Upon such order being granted the company shall be When
authorized to construct such work in accordance therewith. :~~~i!ed


7. Upon the completion of any such work the company toccnstruct
shall, before using or operating the same, apply to the Board work.
~ d hori . h . d if th Order ofror an or er nut orlzmg sue use or operation, an ,1 e Board for use
Board is satisfied that its orders and directions have been nnd operation


. d t d tho t h k b d t d after comple-carrie ou, an . a sue wor may e use or opera e tion of work.
without danger to the public, and that the provisions of this
section have been complied with, the Board may grant such
order. 51 V., c. 29, s, 181, Am.


IS3. The Governor in Council may, upon the report of the Constru.cti~n
B d h·· t t t fi d or aubatitutionoarc , au t orize or require any company 0 cons rue xe of parriculnr
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and permanent bridges, or swing, draw or movable bridges, or
to substitute any of such bridges for existing bridges on the
line of its railway, within such time as the Governor in Coun-
cil directs; and for every day after the period so fixed during
which the company fails to comply with the directions of the
Governor in Council, it shall forfeit and pay to His Majesty
the sum of two hundred dollars; and no company shall substi-
tute any swing, draw or movable bridge for any fixed or per-
manent bridge already built and constructed without the
previous consent of the Governor in Council. 51 V., c. 29,
s. 182, Am.


Highway Crossings.


184. The railway may be carried upon, along or across an
existing highway upon leave therefor having been first obtained
from the Board as hereinafter provided, but the Board shall
not grant leave to any company to carry any street railway or


Con~~t of tramway, or any railway operated or to be operated as a street
municipality. railway or tramway, along any highway which is within the


limits of any city or incorporated town, until the company
has first obtained consent therefor by a by-law of the muni-
cipal authority of such city or incorporated town.


No 2. No obstruction of such highway with the works shall be
obstruction de wi . h . hIdpermitted. mil. e WIthout turnmg t e hig way so as to eave an open an


good passage for carriages, and, on completion of the works,
Reatoration restoring the highway to a good condition, as nearly as pos-
of highway. sible, as it was originally.
Rights saved. 3. Nothing in this section shall deprive any such company


of rights conferred upon it by any Special Act of the Parlia-
ment of Canada, or amendment thereof, passed prior to the
present session of Parliament,


4. Every company which violates the provisions of this sec-
tion shall incur a penalty of not less than forty dollars for each
such violation. 51 V., c. 29, s, 183, Am.


Railway on
highway.


.Peualty,


:Variation of 185. Whenever the railway crosses any highway at rail-
!.:tha~:~rfee:clslevel, whether the level of the highway remains undisturbed or
of highway is raised or lowered to conform to the grade of the .railway, the
permitted. top of the rail may, when-the works are completed, rise above


or sink below the level of the highway to the extent of one
inch without being deemed an obstruction, unless otherwise
directed by the Board. 51 V., c. 29, B. 184, Am.


Plan.of 186. Upon any application for leave to construct the rail-
crossmg of I .. hi hhighway to be way upon, a ong, or across an existmg Ig way, or to construct
submitted. a highway across an existing railway, the applicant shall sub-


mit a plan and profile of such crossing, showing the portion of
railway or highway affected, to the Board. The Board may by
order grant such application upon such terms and conditions as


Powers of to protection, safety and convenience of the public, as it may
Board in such deem expedient, or may order that the highway be carried
case. 338 over
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over or under the railway, or be temporarily or perraaneutly
diverted, and that such works be executed, watchmen or other
persons employed, or measures taken as under the circum-
stances appear to the Board best adapted to remove or diminish
the danger or obstruction arising or likely to arise therefrom.


2. When the application is for the construction of the rail- As to ~c1
way upon, along or across an existing highway, all the provi- requir .


sions of law at such time applicable to the taking of land by
the company, to its valuation and sale and conveyance to the
company, and to the compensation therefor, shall apply to 'the
land, exclusive of the highway crossing, required for the pro-
per carrying out of any order made by the Board.


3. The Board may give directions respecting supervision in Supervision
the construction of any such work. of work.


4. When the Board orders that the high way be carried over Details to be
or under the railway, or any works to be executed, the Board If!r:d:ed by
may direct that the detailed plans, profiles, drawings and speci-
fications of all necessary structures, shall, before construction,
be submitted to and approved by the Board. The Beard may
make regulations respecting the plans, profiles, drawings and
specifications required to. be submitted under this section.
51 V., c. 29, ss, 187, 188, Am.


IS7. Where the railway is already constr~cted upon, along As to existinl!'
or across any highway, the Board may order the company crossings.
within a specified time to submit to the Board a plan and
profile of such portion of the railway, and may, upon such sub-
mission, make any order in respect thereto as in the previous
section provided.


IS~. Th~ highway at any overhead railway crossing shall ~ii~~~ta.
not at any time be narrowed by means of any abut.ment or
structure to an extent less than twenty feet, nor shall the clear
headway from the surface of the highway to the centre of
any overhead structure constructed after the passing of this
Act be less than fourteen feet, unless otherwise directed or
permitted by the Board. 51 V., c. 29, s, 185, Am.


IS9. Every struc~ure, by which any highway is carried ~s:t:~:~i;
over or under any railway, shall be so constructed, and, at all constructed
times, be so maintained, as to afford safe and adequate facilities :ddmaintain-


for all traffic passing over, under or through such structure. .


190. The inclination of the ascent or descent, as the case Inclination


b f h b hi h hi h . . d of highwa.y.may e, 0 any approac y w 1C any 19 way 1S carne over
or under any railway, or across it at rail level, shall not be
greater than one foot of rise or fall for every twenty feet of the
horizontal length of such approach, unless the Board directs
otherwise; and a good and sufficient fence shall be made on FencinS'h
each side of such approach, and of the structure connected with approao es


it,-which fence shall be at least four feet six inches in height
from the surface of the approach or structure. 51 V., c. 29,
s, 186, Am.
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191. Signboards at every highway crossed at rail level by
any railway, shall be erected and maintained at each crossing,
and shall have the words "railway crossing" painted
on each side of the sign board, in letters at least six inches in
length, and, in the province of Quebec, such words shall be in
both the English and the French languages; and every com-
pany which neglects to comply with the requirements of this
section shall incur a penalty not exceeding forty dollars. 51
V., c. 29, s, 190, Am.


Telegraph, Telephone and other Lines and Wires.


Telllgrn1rh
h


192. The company may construct and operate telegraph
and te 1<1- one d 1 h Ii "1 c h f .linea, an te ep one mes upon Its rai way, lor t e purposes 0 Its


undertaking; and for the purpose of operating such lines or
exchanging and transmitting messages, may enter into con-
tracts with any companies having telegraph or telephone
powers, and may connect its own lines with the lines of, or
may lease its own lines to, any such companies.


R.S.C., c.132. 2. The Electric Telegraph Companies Act ishall apply to the
telegraphic business of the company.


MnrricipoI
telephone
"yeten'"l
connection
with.


Wires, etc.,
across
railway.


Plena to be
suumittod
to Board.


Order by
Hoard.


IUS. Whenever any municipality, corporation or incor-
porated company has authority to construct, operate and main-
tain a telephonic system in any district, and is desirous of ob-
taining telephonic connection or communication with or within
any station or premises of the company, in such district, and
cannot agree with the company with respect thereto, such
municipality, corporation or incorporated company may apply
to the Board for leave therefor, and the Board may order the
company to provide for such connection or communication
upon such terms as to compensation as the Board deems just
and expedient, and may order and direct how, when, where,
by whom and upon what terms and conditions such telephonic
connection or communication shall be constructed, operated and
maintained.


194. No lines or wires for telegraphs, telephones, or the
conveyance of light, heat, power or electricity, shall be erected,
placed or maintained across the railway without leave of the
Board. '


2. Upon any application for such leave, the applicant shall
submit to the Board a plan and profile of the part of the
railway proposed to be affected showing the proposed location
of such lines and wires and the works contemplated in con-
nection therewith; and the Board may grant such application
and may order by whom, how, when, and on what terms and
conditions, and under what supervision, such work shall be
executed; and upon such order being made such lines and
wires may be erected, placed and maintained across the railway
subject to and in aceordance with such order.
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195. When the company is empowered by the Special Lines and
A f 1 P 1· fed· d WlfPR onct 0 t re ar ramen t 0 ana a to construct, operate an highways.
maintain lines of telegraph, telephone, or for the conveyance
of light, heat, power or electricity, the company may with the
consent of the municipal council or other authority having
jurisdiction over any highway, square, or other public place,
enter thereon for the purpose of exercising the said powers,
and, as often as the company thinks proper, may break up
and open any highway, square or other public place, subject,
however, to the following provisions:-


(a.) The company shall not interfere with the public right ~ro
of travel or in any way obstruct the entrance to any door or 11l.t••rferenoe, WIth travel.
gateway or free access to any building;


(b.) The company shall not permit any wire to be less than Height of
twenty-two feet above such highway or public place, nor wires ..
erect more than one line of poles along any highway; ;~l:.:meof


(c.) All poles shall be as nearly as possible straight and per- Description
pendicular, and shall, in cities and towns, be painted; of poles.


(d.) The company shall not be entitled to damages on account Cutting poles
of its poles or wires being cut by direction of the officer in ~~s;t~rfi~~.
charge of the fire brigade at any fire, if in the opinion of such
officer, it is advisable that such poles or wires be cut;


(e.) The company shall not unnecessarily cut down or muti- No injury to
late any shade, fruit or ornamental tree; trees.


(f.) The opening up of any street, square, or other puhlic Supervision of
1 f h . f 1 a • • d municipality,p ace or t e erection or po es, or .lor carrying WIres Ull er


ground, shall be subject to the supervision of such personas
the municipal council may appoint, and such street, square or
other public place shall, without any unnecessary delay, be
restored, as far as possible, to its former condition;


(g.) Whenever any city, town or incorporated village is Surface of
desi f havi li f 1 h t I h r th s·;reet to beesirous 0 aving mes 0 te egrap , e ep one, or lor e restored.
conveyance of light, heat, power or electricity, placed under Future
ground, the Board may, on the application of such city, town Illgibla~ion as


, t d 'II . h t 1 I . to placingor mcorpora e VI age, require t e company 0 t lUB P ace Its v-ires
lines or wires under ground, and abrogate the right given by under ground.
this section or by the Special Act to carry lines on poles, in
such city, town or incorporated village, the whole on such
terms and conditions as the Board may prescribe;


(h.) Every person employed UpOIlthe work of erecting or Workmen to
repairing any line or instrument of the company shall have wear badges.


conspicuously attached to his dress a badge, on which are
legibly inscribed the name of the company and a number by
which he can be readily identified ;


(i,) If for the purpose of removing buildings, or in the exer- Temporary
. f h blic ri h f travelv i . h h id removal of.cise 0 t e pU lC rig t 0 travel, It IS necessary t at t e sai wires or poles.
wires or poles he temporarily removed, by cutting or other-
wise, the company shall, at its own expense, upon reasonable
notice in writing from any person requiring it, remove such
wires and poles; and in default of the company so doing such
person may remove such wi res and poles at the expense of the
company;
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Liability for
damage.


(j.) The company shall be responsible for 1\11 unnecessary
damage which it causes in carrying out, maintaining or oper-
ating any of its said works.


Refusal of 2. Provided that where the compauy cannot obtain such
consent by f h .. I ·1 h hori bmunicipality; consent rom sue mUUlClpa counci or ot er aut ority, t e
~owe:t of company may apply to the Board for leave to exercise such
oar. powers, and upon such application shall submit to the Board


a plan of such highway, square, or other public place, showing
the proposed location of such lines, wires; and poles, and the
Board may grant such application, in whole or in part, and
may change or fix the route of such lines, wires or poles,
and may by order impose any terms, conditions or limitations
in respect thereof that it deems expedient, having due regard
to all proper interests; and upon such order being made the
company may exercise such powers in accordance with such
order, and shall in the performance and execution thereof, or
in the repairing, renewing or maintaining of such lines, wires
or poles, conform to and be subject to the provisions of sub-
section 1of this section, as if consent had been obtained from
such municipal council or other authority, except in so far as
the said provisions are expressly varied by order of the Board.


AB to sale of 3. Nothing contained in this section shall be deemed to
light, power, hori . . h h .etc. aut orize the company exercising t e powers t erem men-


tioned for the purpose of selling or distributing light, heat,
power or electricity in cities, towns or villages, without the
company having first obtained the consent therefor by a by-
law of the municipality. 62·63 V., c. 37, e. 1, Am.


Drainage.


196. The company shall in constructing the railway make
and maintain suitable ditches and drains along each Bide of,
and across and under the railway, to connect with ditches,
drains, drainage works and watercourses upon the lands
through which the railway runs, so as to afford sufficient
outlet to drain and carry off the water, and so that the then
natural, artificial, or existing drainage of the said lands shall
not be obstructed or impeded by the railway.


Ne~sary 2. Whenever any lands are injuriously affected by reason
t;amd'ge dmay of the drainage upon, along, across, or under the railway' being
by ~~d. insufficient to drain and carry off' the water from such lands,


or whenever any municipality or landowner desires to obtain
means of drainage, or the right to lay water pipes or other
pipes, temporarily or permanently, through, along, upon, across
or under the railway or any works or land of the company,
the Board may, upon the application or complaint of the
municipality or landowner, order the company to construct
such drainage or lay such pipes, and may require the applicant
to submit to the Board a plan and profile of the portion of the
railway to be affected, or may direct an inspecting engineer,
or such other person as it deems advisable to appoint, to
inspect the locality in question and, if expedient, there hold
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an inquiry as to the necessity or requirements for such drainage
or pipes, and to make a full report thereon to the Board; the
Board may upon such report, or in its discretion, order how,
where, when, by whom, and upon what terms and conditions,
such drainage may be eflected, or pipes laid, constructed and
maintained, having due regard to all proper interests. 51 V.,
c. 29, s, 14, Am.


197. Whenever by virtue of any Act of any province Drain~e
through which the railway runs, proceedings may be had or Pd'ee mge
taken by any municipality or landowner for any drainage, or P.o~incial
drainage works, upon and across the property of any other Acts.
landowner in such province, the like proceedings may be had
or taken by such municipality or landowner tor drainage or
drainage works upon and across the railway and lands of the
company, at the option of such municipality or landowner, in
the place of the proceed ings before the Board as in the next
preceding section provided, and thereupon the drainage laws
of the province shall apply to the lands of the company upon
or across which such drainage is required, to the same extent
as to the lands of any landowner of such province, subject,
however, to any previous order or direction of the Board made
or given with respect to drainage of the same lands, and pro-
vided that the company shall have the option of constructing
the portion of any drain or drainage work required to be con-
structed upon, along, under or across its railway or lands, and
in the event of the company not exercising such option, and
completing such work within a reasonable time, without any
unnecessary delay, such work may be constructed or completed
in the same manner as any other portions of such work are
provided under the laws of such province to be constructed;
provided always that no drainage works shall be constructed Ap~roV&}


or reconstructed upon, along, under or across the railway or of 1 card,
lands of the company until the character of such works or the
specifications or plans thereof have been first submitted to and
approved of by the Board. 63-64 V., c. 23, s, 2, Am.


2. The proportion of the cost of the drain or drainage works COllts.
across or npou the railway to be borne by the company shall
in all such cases be based upon the increase of cost of such
work caused by the construction and operation of the railway.


Farm Orossings.


198. Every company shall make crossings for persons across Fa!D?
whose lands the railway is carried, convenient and proper for crosamgs,
the crossing of the railway for farm purposes. In crossing
with live stock, the same shall be in charge of some competent
person, who shall use all reasonable care and precaution to
avoid accidents. 51 V., c. 29, s. 191, Am.


2. The Board may, upon the application of any landowner, Nece~8ary
order the company to provide and construct a suitable farm be°~~drredmay
crossing across the railway, wherever in any case the Board by Board.
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deems it necessary for the proper enjoyment of his land, OIl
either side of the railway, and safe in the public interest; and
may order and direct how, when, where, by whom, and upon
what terms and conditions, such farm crossing shall be con-
structed and maintained.


Fences, Gates and Oattle-quards.


Fences, etc., 199. The company shall erect and maintain upon the rail-
to be kept up. way fences, gates and cattleguards, as follows :_
Fences. (a.) Fences of a minimum height of four feet six inches on


each side of the railway.
Gates. (6.) Swing gates in such fences, of the minimum height


aforesaid, with proper hinges and fastenings, at farm crossings;
provided -that sliding or hurdle gates, already constructed,
may be maintained.


Cattle-guards. (C.) Cattle-guards, on each side of the highway, at every
highway crossing at rail-level by the railway. The railway
fences at every such crossing shall be turned into the respec-
tive cattle-guards on each side of the highway.


Tobesuitable. 2. Such fences, gates and cattle-guards shall be suitable and
sufficient to prevent cattle and other animals from getting on
the railway.


If lands are 3. Whenever the railway passes through any locality in
:~Bi~t~i~~ed_ which the lands on either side of the railway are not improved


or settled, and inclosed, the Company shall not be required to
erect and maintain such fences, gates and cattle-guards unless
the Board otherwise orders or directs. 51V., c. 29, s. 194, and
56-56 V., c. 27, s. 6, Am.


Land owners
must close
gates at farm
crossings.


200. The persons for whose use farm crossings are fur-
nished shall keep the gates at each side of the railway closed
when not in use; and no person, any of whose .cattle are
killed or injured by any train, owing to the non-observance of
this section, shall have any right of action against any company
in respect to the same being so killed or injured. 51 V.,
c. 29, s. 198.


Leaving gates 201. Every person who wilfully leaves any such gate open
open. without some person being at or near it to prevent animals
raking down from passing through it on to the railway, or who takes down
ences. any part of a railway fence, or turns any horse, cattle or other
Putting catble animal, upon or within the inclosure of such railway,
on railways, except for the purpose of, and while, taking the same


across the railway in the manner provided by section
198 of this Act, or who without the consent of the


Pe.rmilttitong t company, or except as authorized by this Act, rides,
amma s ge. - I tliou railways. leads or drives any horse or other amma, or su ers any


such horse or animal to enter, upon such railway and within
the fences and guards, is liable, on summary conviction, to


Pennlties for a penalty of twenty dollars for each offence, and is also liable
00 doing. to the railway company for any damage to the property


314 of







1903. Railway Act. Chap. 58. 63


of the company or for which the company may be responsible
by reason of such gate being so left open, or by reason of such
fence being so taken down, or by the turning, riding, leading,
driving or suffering to enter, upon or within the inclosure of
such railway in violation of this section of any horse, cattle or ~o recourse
other animal: and no porson, any of whose cattle are killed against
or injured by finy train owing to the non-observance of this company.
section shall have any right of action against any company in
respect to the same being so killed or injured. Every person Addt' 1
violating the provisions of this section shall in addition to :he dl1m~~~,~a
penalty herein provided be liable to pay any person injured by
reason of such violation all damages sustained thereby. 51 V.,
c. 29, ss. 199 ancl272, Am.


Bridges, Tunnels and other Structures.


202. Every bridge, tunnel or other erection or structure, Headwuy
over, through or under which any railway, now or hereafter, rbe~dPectmgd


h d d.if d b b d rt ges nnpasses, s all be so constructe , an ,1 nee e, ere-constructe tunnels,
or altered within such time as the Board may order, and
shall thereafter be so maintained. as to afford, at all times,
an open and clear .head way of at least seven feet between the
top of the highest freight car used on the railway and the
lowest beams, members. or portions of that part of such bridge,
tunnel, erection or structure, which is directly over the space
liable to be traversed by such car in passing thereunder; but
in no case shall the space between the rail-level and such beams,
mem bers or portions of any snch structure, hereafter con-
strncted, be less than twenty-two feet six inches, unless by
leave of the Board;


2. If, in any case, it is necessary to noise, reconstruct or Powers of
alter any bridge, tunnel, erection or structure not owned by the Bohard.. f d were ownerscompany, the Board, upon application 0 the company an refuse to
upon notice to all parties interested, or without any application, permili~


k h d 11· . . h'· comp ance.may ma e sue or er, a owmg or reqmrmg sue ralsmg,
reconstruction or alteration, upon such terms and eonditions as
to the Board shall appear just and proper and in the public
interest. •


3. The Board may exempt from the operation of this section Board may


any bridge, tunnel, erection or structure, over, through or under ~:::::r;
which no trains are run, except such as are equipped with air bridg~s, ete.


brakes.
4. Every company or owner shall incur a penalty not Penalty.


exceeding fifty dollars for each day of wilful neglect, omission
or refusal to obey the provisions of this section. 51V., c. 29,
s. ]92, Am.


203. With respect to all bridges, tunnels, viaducts, trestles, Bridges, etc.,
or other structures, through, over, or under which the corn- f~;~.18feet
pany's trains are to pa~s, the span, or proposed span or spans,
or length of which exceeds eighteen feet, the company shall
not commence the construction, or reconstruction, of, or any
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Proceedings
before
construction.


material alteration in, any such bridge, tunnel, viaduct, trestle,
or other structure, until leave therefor has been obtained from
the Board, unless such construction, reconstruction, or alter-
ation is made in accordance with standard specifications and
plans approved of by the Board.


2. Upon any application to the Board for such leave, the
company shall submit to the BOI'.rd the detail plans, profiles,
drawings and specifications of any such work proposed to be
constructed, and such other plans, profiles, drawings and
specifications as the Board may in any case, or by regulation,
require, and the provisions of paragraphs 5, 6 and 7 ot section
one hundred and eighty-two, respecting the construction of
works in navigable waters, and the powers of the Board relat-
ing thereto, shall apply to any and all works constructed or to
be constructed under this section.


Stations.


Stations to be 20'.1. Every station of the company shall be erected,
suitable. operated, and maintained with good and sufficient accommo-


dation and facilities for traffic.
Locationdtbo be 2. Before the company proceeds to erect any station upon
approve y. '1 he locati f h . h 11b d fBoard. Its rai way, t e ocation 0 suo station s a e approve 0


by the Board.
3. In the case of any railway, whether subject to the


legislative authority of the Parliament of Canada or not,
subsidized after the eighteenth day' of July, in the year
one thousand nine hundred, in money or in land, under the
authority of an Act of the Parliament of Canada, the payment
and acceptance of such subsidy shall be taken to be subject to
the covenant or condition, (whether expressed or not in any
agreement relating to such subsidy), that the company, for the
time being owning or operating such railway, shall, when
thereto directed by order of the Board, maintain and operate a
station, with such accommodation or facilities in connection
therewith, as are defined by the Board, at such point or points
on the railway as are designated in such order. 63-64 V.,
c. 23, 88. 10 and 11, Am. ,


Stations on
railways sub-
sidized by
Parliament.


Wages oj Labourers.


Rate of wages 205. In every case in which the Parliament or Canada
ofl~~O~U~non votes financial aid by way of subsidy or guarantee towards the
~li~~ C08t of railway construction, all mechanics, labourers or other
Pa~=~~t~Ypersons who perform labour in such construction shall be paid


such wages as are generally accepted as current for competent
workmen in the district in which the work is being performed;
and if there is no current rate in such district, then a fair and
reasonable rate; and in the event of a dispute arising as to
what is 'the current or a fair and reasonable rate, it shall be
determined by the Minister, whose decision shall be final.
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Inspecting Engineers.


206. Inspecting engineers may be appointed by the Minis- Appcintmens
h B d bi h 1 f h G . of inspectmgter, or t e oar, su [ect to t e approva 0 t e overnor 1Il engineers.


Council.
2. It shall be the duty of every such inspecting engineer, Duties.


upon being directed by the Minister or the Board, as the case
may be, to inspect any rail way, or any branch line, siding, or
portion thereof, whether constructed, or in the course of con-
struction, to examine the statious, rolling stock, rails, road bed,
right of way, tracks, bridges, tunnels, trestles, viaducts, drain-
age, culvert!', railway crossings and junctions, highway and
farm crossings, fences, gates and cattle-guards, telegraph, tele-
phone, or other lines of electricity, and all other buildings,
works, structures, equipment, apparatus, and appliances there-
on, or to be constructed or used thereon, or such part thereof
as the Minister, or the Board, as the ease may be, may direct,
and forthwith to report fully thereon in writmg to the Minis-
ter, or the Board, as the case may be.


8. Every such inspecting engineer shall be vested with all Powers of
the powers in regard to any such inspection as are provided in iuspectioa.
section forty-nine.


4. Every company, and the officers and directors thereof, Duties of
shall afford to any inspecting engineer such information as is compa'!y
within their knowledge and power, in all matters inquired i~:~:~ii~~
into by him, and shall submit to such inspecting engineer all engineers.
plans, specifications, drawings and documents relating to the
construction, repair, or state of repair, of the railway, or any
portion thereof, 51 V., c. 29, s, 26,


5. Every such inspecting engineer shall have the right, Insp.ectinlt
while engaged in the business of such inspection, to travel Engmteers1. h h f h d' " may raveWIt out c arge on any 0 t e or mary passenger trams runmng free.
on the railway, and to use without charge the telegraph wires Use telegraph
and machinery in the offices of, or under the control of, any wires, etc.
such company. 51 V., c. 29, s. 27, Am.


6. The operators, or officers, employed in the telegraph Transmisaion
offices of, or under the control of, the company, shall, without of telegrams.


unnecessary delay, obey all orders of any such inspecting
engineer for transmitting messages; and every such operator
or officer, who neglects or refuses 80 to do, shall, for every such P~na.lty upon
offence, be liable, on summary conviction, to a penalty of forty failure,
dollars. 51 V., c. 29, s. 28.


7. The production of his appointment in writing, signed by PrO?f of
the Chief Commissioner of the Board, or the Secretary, or by :~fh~~i~;~
the Minister, shall be sufficient evidence of the authority of
such inspecting engineer. 51 V., c. 29, s. 29, Am.


S".Every parson who wilfully obstructs any inspecting Penaltyfor
. . h . f hi d . li bI obstructingengmeer III t e execution 0 IS uty, IS ia e, on summary inspectir.g


conviction, to a penalty not exceeding forty dollar- ; and in engineers,
default of payment thereof forthwith, or within such time as
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~~;;db~fore 207. No railway, or any portion thereof, shall be opened
for the carriage of traffic, other than for the purposes of the
construction of the railway by the company, until leave there-
for has been obtained from the Board, as hereinafter provided.


Proceedings. 2. When the company is desirous of so opening its railway,
or any portion thereof, it shall make an application to the
Board, supported by affidavit of its president, secretary, engi-
neer or one of its directors, to the satisfaction of the Board,
alleging that the railway, or portion thereof, desired to be so
opened is in his opinion sufficiently completed tor the safe
carriage of traffic, and ready for inspection, and request the
Board to authorize the same to be opened for such purpose.


3. Before granting such application the Board shall direct
an inspecting engineer to examine the railway, or portion
thereof, proposed to be opened, and if the inspecting engineer


. reports to the Board, after making such examination, that in
Whe~0.f~~mg his opinion the opening ot the same for the carriage of traffic:~:r~ will be reasonably free from danger to the public using the same,


the Board may make an order granting such application, in
whole or in part, and may name the time therein for the open-
ing thereof, and thereupon the railway, or such portion thereof
as is authorized by the Board, may be opened for traffic in
accordance with such order.


Wh~0.fenillg 4. But if such inspecting engineer, after the inspection of
d~:e:ous. the railway, or the portion thereof, shall report to the Board


that in his opinion the opening of the same would be attended
with danger to the public using the same, by reason of the in-
completeness of the works or permanent way, or the insuffi-
ciency of the construction or equipment of such railway, or
portion thereof, he shall state in his report the grounds for


Notice to be such opinion, and the company shall be entitled to notice
served on thereof, and shall be served with a copy of such report and
company, grounds, and the Board may refuse such application, in whole


or- in part, or may direct a further or other inspection and
report to be made.


Provision for 5. If thereafter upon such further or other inspection or upon
f~~~~~~ion. a new application under this section, the inspecting engineer


reports that such railway, or portion thereof, may be opened
without danger to the public, the Board may make the like
order as provided in subsection 3 of this section and thereupon
the railway, or such portion thereof, as is authorized by the
Board, may be opened for traffic in accordance therewith.


Le!'v
h
6 tocllffirry 6. The Board: upon being satisfied that public convenience


freig t trn c. '11 b d h h f bt . . t fWI e serve t ere y, may, a ter 0 ammg a repor 0 an
inspecting engineer, allow the company to carry freight traffic
over any portion of the railway not opened for the carriage of
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the convicting justice or justices of the peace appoint, to im-
prisonment with or without hard labour for any term not
exceeding three months. 51 V., c. 29, s. 30.


Inspection of Railway.
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traffic in accordance with the preceding provisions of this
section.


7. If any railway, or portion thereof, is opened contrary to Opening
the provisions of this section the company or person to whom without lewe


. '..' . of Board.such railway belongs, shall forfeit to HIS Majesty the sum of
two hundred dollars for each day on which the same is, or Penalty.
continues, open until such order is obtained. 51 V., c. 29,
ss, 200 to 203, Am.


20§.Whenever any complaint is made to the Board, or the 'V:here
Board receives information, that any railway, or any portion ~f'!:;Iir~ub
thereof, is dangerous to the public using the .same, from want of
renewal or repair, or insufficient or erroneous construction, or
from any other cause, or whenever circumstances arise which,
in its opinion, render it expedient, the Board may direct an Inspectior.
inspecting engineer to examine the railway, or any portion
thereof; and upon the report of the inspecting engineer may Board
order any repairs, renewal, reconstruction, alteration or new ~~~~i:d:~c.
work, materials or equipment to be made, done, or furnished •
by the company upon, in addition to, or substitution for, any
portion of the railway, which may, from such report, appear
to the Board nece88ary or proper, and may order that until
such repairs, renewals, reconstruction, alteration, and work, May enjoin
materials or equipment are made, done and furnished to its u;eo&portions
satisfaction, no such portion of the railway in respect of which ~e~rlin';a.ys
such order is made, shall be used, or used otherwise than repairs,
subject to such restrictions, conditions and terms as the Board
may in such order impose. And the Board may by such Or of
order, condemn, and thereby forbid further use of, any rolling equipment,
stock which, from such report, it may consider unfit to repair
or use further.


2. If, after notice of any such order made by the Board, the Penalty
company shall use any rolling stock, after the same has been for 111!'"
SO condemned by the Board, or shall disobey or fail to comply comp ranee,


with any order of the Board made under this section, the com-
pany shall, for each act of disobedience, forfeit to Ifis Majesty
the sum of two thousand dollars ; and any person wilfully and Aiding ar.d
knowingly aiding or abetting any such violation, shall be abetting. .
guilty of an offence, and on conviction thereof shall be liable
to a penalty of not less than twenty, nor more than two
hundred dollars. 51 V.,c. 29, s. 205, Am.


209. If in the opinion of any inspecting engineer, it is Inspecting
d ~. '1 engrneer mayangerous lor trams to pass over any rat way, or any in case of
portion thereof, until alterations, substitutions or repairs dang.c~ issue


d h h f h II' k h ld b prohibitions.are ma e t ereon, or t at any 0 t e ro lUg stoe S ou e
run or used, the said engineer may, by notice, forthwith, either
forbid the running of any train over such 'railway or portion
of railway, or require that the same be run ouly at such times,
under such conditions, and with such precautions, as he, by
notice specifies, and he may forbid the running or using of any
such rolling stock by serving upon the company owning, Procedure.
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Train 211. Every company shall provide and cause to be used
~~f~3~~ on all trains modern and efficient apparatus, appliances and


means-
Communica.- (a.) to provide immediate communication between the con-
tion witdh_ ductor while in any car of any passenger train, and the engine
engme nver. d .river ;


(b.) to check at will the speed of the train, and bring the
same safely to a standstill, as expeditiously as possible, and
except under circumstances of sudden danger or emergency,
without causing undue discomfort to passengers, if any, on
the train, including a power drive wheel brake and appliances
for operating the train brake system upon the locomotive, and
baving a sufficient number of cars in every train so equipped
with power or train brakes so that the engineer on the loco-
motive drawing such train can control its speed, or bring it to
a stop in the quickest and best manner possible without re-
quiring brakemen to use the common hand-brake for that
purpose; and on all trains carrying passengers such systom of
brakes shall comply with the following requirements :-


Be continuous (i) The brakes shall be continuous and must be iustanta-
and instan- neous in' action, and capable of being applied at will by the
taneous. • dri b kengme river or any ra eman;


(ii.) The brake must be self-applying in the event of
any failu re in the continuity of its action ;
(c.) to securely couple and connect the cars composing the


train, and to attach the engine to such train, with couplers
which couple automatically by impact, and which can be un-
coupled without the necessity of men going in between the
ends of the cars;


Delay allowed Provided that the compauy shall not be obliged to equip:~c~~~f:s_all trains with a power drive wheel brake or air brakes as. pro-
350 vided,
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running or using such railway, or any officer having the man-
agement or control of the running of trains on such railway,
a notice in writing to that effect, with his reasons therefor,
in which he shall distinctly point out the defects or the nature
of the danger to be apprehended; and lor every act of non-
compliance therewith such Company shall forfeit to His Ma-
jesty the sum of two thousand dollars. 51 v., c. 29,8. 210, Am.


2. The inspecting engineer shall forthwith report the same
to the Board which may either confirm, modify or disallow
the act or order of such engineer; and notice of such confirma-
tion, modification or disallowance, shall be duly given to the
company. 51 V.,' c. 2!}, s, 211, Am.


210. No prosecution for any penalty under the last two
preceding sections shall be instituted without the authority of
the Board first had and obtained.


IX.-OPERATION OF RAILWAY.


Trains.
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vided in paragraph (b) of this subsection, nor to equip its ears
with automatic couplers as provided in paragraph (c) of this
subsection, before the first day of January, 1906.


2. All box freight cars of the company built after the pass- Box freight
ing of this Act, shall be equipped with the following attach- ~~~fd,~~e with
ments for the security of railway employees:- ladders, eta.


(a.) Outside ladders, on two of the diagonally opposite ends
and sides of each car, projecting below the frame of the car,
with one step or rung of the ladder below the frame, the
ladders being placed close to the ends and sides to which they
are attached j


(b.) Hand grips placed anglewise over the ladders of each
box car and so arranged as to assist persons in climbing on the
roof by means of the ladder.


All cars built prior to the passing of this Act shall be fitted
with such attachments before the first day of January, 1H06 j
provided that, if there is at any time any other improved
side attachment which, in the opinion of the Board, is better
calculated to promote the safety of the train hands, then the
Board may require any of such cars not already fitted with the
side attachments first mentioned, to be fitted with the said
improved attachment.


3. Every company shall adopt and use upon all its rolling Height of
stock such height of draw-bars as the Board determines in draw-bars.
accordance with any standard from time to time adopted by
competent railway authorities.


4. Every company which fails to comply with any of the Penalty fo:
provisions of this section, shall forfeit to His Majesty, a sum ~~~~')mph.
not exceeding two hundred dollars, for every day during
which such default continues, and shall, as well, be liabJe to
pay to all such persons as are injnred by reason of the non- Darnegee,
compliance with these provisions, or to their representatives,
such damages as they are legally entitled to, notwithstanding AgretllDenta
any agreement to the contrary with regard to any such person, t.o c~ct&l"Y
unless such agreement is conformable to the law of the pro- lDV


vince in which it is made and is authorized by regulation of
the Board: Provided however that no proceedings sh8,11be
instituted to enforce or recover any forfeiture to His Majesty Consent ,to
hereunder withont the consent of the Board first obtained. prosecution.


Sub. for 51 V., c. 29, s. 243, Am.


212. The Board may, upon application, order that any ap- Power of
paratus or appliance specified in such order shall, when used !~~~~ting
upon the train in the manner and under circumstances in such trllol!1
order specified, be deemed sufficient compliance with the pro- equipment,


visions of the last preceding section, but the Board shall not, Limitation
by such order, allow any exception to, or modification of, the upon power.
requirements of such section; but the Board may, by general Discretion as
regulation, or in any particular case, on good cause shown, ~~ee~fobClkg
from time to time extend the period within which such appli- coupler:'lloet~'


ances shall be used.
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~ccommoda- 214. The company shall, according to its powers, furnish,
~~~e~:ers at the place of starting, and at the junction of the railway
~nd.freIght at with other railways, and at all stopping places established for
stations, h d t d . I dati f thsue purpose, a equa e an surtab e accommo anon or e
Train receiving and loading of all traffic offered for carriage upon
aocommoda- the railway,-and shall furnish adequate and suitable accom-tion.


modation for the carrying, unloading and delivering of all
such traffic,-and shall, without delay, and with due care and
diligence, receive, carry and deliver all such traffic, and shall
furnish and use all proper appliances, accommodation and means
necessary therefor.


2. Such traffic shall be taken, carried to and from, and
delivered at such places, on the due payment of the toll law-
fully payable therefor.


3. Every person aggrieved by any neglect or refusal in
the premises shall, subject to this Act, have an action therefor
against the Company, from which action the company shall not
be relieved by any notice, condition or declaration, if the
damage arises from any negligence or omission of the com-
pany or of its servant.


4. If in any case such accommodation is not, in the opinion
of the Board, furnished by the company, the Board may order
the company to furnish the same within such time 01' during
such period as the Board deems expedient, having regard to
all proper interests. 51 V., c. 29, s, 246 part, Am.
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2. The Board shall endeavour to provide for uniformity in
the construction of rolling stock to be used upon the railway
and for a uniformity of rules for the operation and running of
trains; and may make regulations designating the number of
men to be employed upon trains, or providing that coal shall
be used on all locomotives instead of wood in any district, and
generally providing for the protection and safety of the public,
of property, and of the employees of the company with respect
to the running and operation of trains by the company.


213. Every locomotive engine shall be equipped and
maintained with a bell of at least thirty pounds weight and
with a steam whistle. 51 V., c. 29; s. 244.


21::;.All regular trains shall be started and run, as near
as practicable, at regular hours, fixed by public notice. 51
V., c. 29, s. 246 part.


216. Every employee of the company employed in a. pas-
Benger train or at a passenger station, shall wear upon his
hat or cap a badge, which shall indicate his office, and he
shall not, without such badge, be entitled to demand or
receive from any passenger any fare or ticket, or to exercise
any of the powers of his office, or to interfere with any pas-
senger or his baggage or property. 51 V., c. 29, B. 247.
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217. Every passenger who refuses to pay his fare may, by Erru1li: on
the conductor of the train and the train servants of the com- f~r~sa pay
pany, be expelled from and put out of the train, with his bag-
gage, at any usual stopping place, or near any dwelling house,
as the conductor elects, the conductor first stopping the train
and using no unnecessary force. 51 V., c. 29, s. 248.


218. No person injured while on the platform of a car, or ~? claim for
on any baggage, or freight car, in violation of the printed re- ~~~~~~~~BeB.
gulations posted up at the time, shall have any claim in
respect of the injury, if room inside of the passenger cars, suffi-
cient for the proper accommodation of the passengers, was
furnished at the time. 51 V., c. 29, s. 249.


2]9. No passenger train shall have any freight, merchan- Position of
dise or lumber car in the rear of any passenger car in which any ~:::.enger
passenger is carried. 51 V., c. 29, s. 245, Am.


2. Every officer or employee of any company, who directs, Penalty for
or knowingly permits, any freight, merchandise or lumber violation.


car, to be so placed, is guilty of an indictable offence. 51 V.,
c. 29, s, 291, Am.


220. A check shall be affixed by the company to every Baggage
parcel of baggage, having a handle, loop or suitable means for checks.
attaching a check thereupon, delivered by a passenger to the
company for transport, and a duplicate of such check shall be
given to the passenger delivering the same. 51 V., c. 29, s 250,
Am. .


2. In the case of excess baggage the company shall be EXC€JSB


entitled to collect from the passenger, before affixing any such baggage.


check, the toll authorized under this Act.
3. If such check is improperly refused on demand, the com- Liability for


pany shall be liable to such passenger for the sum of eight ~h~~kngto
dollars, which shall be recoverable in a civil action. 51 V., baggage.


c. 29, s. 251, Am.


221. No passenger shall carry, nor shall the company be '1;ransrortn.
required to carry upon its railway, gunpowder, dynamite, ~l~~\~rous
nitro-glycerine, or any other goods which are of a dangerous goo~ls.
or explosive nature; and every person who sends by the rail-
way any such goods without distinctly marking their nature
on the outside of the package containing the same,and other- Nature must
wise giving notice in writing to the station agent or employee betJ~darked on. •. oom~
of the company whose duty It IS to receive such goods and to
whom the same are delivered, or who carries or takes upcu any Notice,
train any such goods, for the purpose of carriage shall forfeit to
the company the sum of five hundred dollars for every such Penalty,


offence. 51 V., .c. 29, s, 253, Am. .


222. The company may refuse to take any package or Compa.ny may
parcel which it suspects to contain goods of a dangerous r..ature, refuse to. h b d . h ca.rry.or may reqUIre t e same to e opene to ascertain t e fact; .
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'I'raius to stop 223. When any railway paeses over any navigable water,
nt swing 1 b . d hi hbridges, or cauar, y means of a raw or swing bridge w lC is subject


to be opened for navigation, every train shall, before coming
on or crossing over such bridge, be brought to a full stop and
shall not proceed until a proper signal has been given for that
purpose, and in default the company shall be liable to a penalty
not exceeding four hundred dollars. Any employee failing to
comply with the rules of the company as to compliance with
the provisions of this subsection shall be liable to the like
penalty, or to six months' imprisonment, or to both. 51 V.,
c. 2~1,s. 255, Am.


Where safety 2. Wherever there is adopted or in use on any railway at
devices any such bridge, an interlocking switch and signal system, or
B~!~~~ay other device which, in the opinion of the Board, renders it safe
otherwise to permit engines and trains to pass over such bridge without
order, being brought to a stop, the .Board may, by order, permit


engines and trains to pass over such bridge without stopping,
under such regulations, as to speed and other matters, as the
Board deems proper. 55-56 V., c. 27, s. 7, Am.


224. When any train is approaching a highway crossing at
rail-level (except within the limits of cities or towns where the
municipal authority may pass by-laws prohibiting the same),
the engine whistle shall be sounded at least eighty rods before
reaching such crossing, and then the bell shall be rung con-
tinnously until the engine has crossed such highway; and the
company shall, for each neglect to comply with' the provisions
of this section, incur a penalty of eight dollars, and shall also be
liable for all damage sustained by any person by reason of such
neglect j and every employee of the company who neglects to
comply with this section shall for each offence be subject to a
like penalty. 51 V., c. 29, s. 256, Am.
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and the company shall not carry any such goods of a danger-
ous nature, except in cars specially designated tor that purpose,
on each side of each of which shall plainly appear in large
letters the words" dangerous explosives"; and for each neglect
to comply with the provisions of this section, the company shall
incur a penalty of five hundred dollars. 51 V., c. 29, a. 254.


Signal ~25. No train or engine shall pass over any crossing where
at rail·level two main lines of railway cross each other at rail-level, until
erosaings. a proper signal has been received by the conductor or engineer


in charge of such train or engine from a competent person or
watchman in charge of such crossing that the way is clear;


Electric street provided always, that in the case of an electric street railway
•.••ilway car crossing any railway track not properly protected, it shall
erossmga, be the duty of the conductor, before crossing,to ~o forward and


see that the track to be crossed is clear, before giving the signal
to the motorman, that the way is clear and to proceed.


Aw,lirotioDof 2. Every main track of a branch line is a main line within
98cttOD. the meaning of this section, which shall apply, whether the
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said lines be owned by different companies or by the same com-
pany. 50 V., c. 27, s. 2, part, Am.


226. Every train shall, before it passes over any such Stoppage,)f
crossing as in the next preceding section mentioned, be brought !~ii~:::l
to a full stop i but whenever there is in use, at any such cros- crossings.
sing, an interlocking switch and signal system, or other device
which, in the opinion of the Board, renders it safe to permit Wh!lre safety
engines and trains or electric cars to pass over such crossing ~;s~~Il!drEl
without being brought to a stop, the Board may, by order, Board ~nay
permit such engines and trains and cars to pass over such ~~:~~18e
crossing without stopping, under such regulations as to speed
and other matters as the Board deems proper. 56 V., c. 27,
s. 2, part, Am.


227 • No train shall pass in or through any thickly peopled !1ate of speed
portion of any city, town or village, at a speed greater than In ut~fencedf. k . por Ions 0ten miles an hour, unless the trac IS fenced or properly cities, etc.
protected in the manner prescribed by this Act, or unless
permission is given by some regulation or order of the Board.
The Board may limit such speed in any case to any rate which
it deems expedient. 55-56 V., c. 27, s, 8, Am.


228. Whenever in any city, town or village, any train is Trains, or


Passing over or along a highway at rail-level, and is not headed cars me10vil!g. . fi d' h di revers Y Inby an engme movmg orwar m t e or mary manner, tho cities, etc.
company shall station on the then foremost part of the train, or
of the tender, if that is in front, a persoll who shall warn per-
SOllSstanding on, or crossing, or about to cross, the track of
such railway i and for every violation of any of the provieions
of this section, or of any of the three sections next preced-
ing, the company shall incur a penalty of one hundred dol-
lars. 55-56 V., c. 27, s. 9.


229. Whenever any railway crosses any highway at rail- Train musf
level, the company shall not, nor shall its officers, agents or ~Zit~:~fon
employees, wilfully permit any engine, tender or car, or any crossings more
portion thereof, to stand on any part of such highway, for a~i~~:::
longer period than five minutes at one time, or in shunting
to obstruct public traffic for a longer period than five minutes
at anyone time.


2. In every case of a violation of this section, every such Penalt,-.
officer, agent, or employee who has directly under or subject
to his control, IQanagement or direction, any engine, tender or
car which, or any portion of which, is allowed to stand on such
highway, longer than the time specified in this section, is
liable on summary conviction to a penalty not exceeding fifty
dollars, and the company is also liable for each such violation,
to a like penalty: provided always that if such alleged viola- Where
tion is iu the opinion of the court excusable, the action for the viola.tt~
penalty may be dismissed; and costs shall be in the discretion excuse. a-


of the court. 51 V., c. 29, s, 261, Am.
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230. In this section the expression "packing" means a
packing of wood or metal, or some equally substantial and solid


••Packing." material, of not less than two inches in thickness, and which,
where by this section any space is required to be filled in,
shall extend to within one and a half inches of the crown of
the rails in use on any such railway, shall be neatly fitted so
as to come against the web of such rails, and shall be well
and solidly fastened to the ties on which such rails are laid.


2. The spaces behind and in front of every railway frog or
crossing, and between the fixed rails of every switch where
such spaces are less than four inches in width, shall be filled
with ,packing up to the under side of the head of the rail.


P!,-ckin!\,~f 3. The spaces between any wing rail and any railway frog,
wmg-l'8.I ,etc. and between any guard rail and the track rail alongside of it,


shall be filled with packing at their splayed ends, so that the
whole splay shall be so filled where the width of the space
between the rails is less than four inches; such packing not
to reach higher than to the under side of the head of the rail:


Exception in provided however, that the Board may allow the filling and
latter cases. packing mentioned in this section to be left out, from the


month of December to the month of April in each year, both
months included, or between any-such dates as the Board by
regulation, or in any particular case, determines.


4. The oil cups or other appliances, used for oiling the
valves of every locomotive i.n use upon any railway shall be
such that no employee shall be required to go outside the cab
of the locomotive, while the same is in motion for the purpose
of oiling such valves. 51 V., c. 29, s. 262, Am.


231. Every company,upon whose railway there is a telegraph
line in operation, shall have a blackboard put upon the outside
of the station house, over the platform of the station, in some
conspicuous place at each station of such company at which
there is a telegraph office; and when any passenger train is
overdue at any such station, according to the time table of
such company, the station agent or person in charge at such
station, shall write, or cause to be written, with white chalk
on such blackboard, a notice in English and French in the
province of Quebec, and in .English in the other provinces,
stating, to the best of his knowledge and belief, the time when


Time when such overdue train may be expected to reach such station;
expec:rd to be and if there is any further change in the expected time of
state . arrival the station agent or person in charge of the station


shall write, or cause to be written on the blackboard in like
manner, a fresh notice stating, to the best of his knowledge
and belief, the time when such overdue train may then be
expected to reach such station.


2. Every such company, station agent or person in charge
at any such station, is, on summary conviction, liable to a
penalty not exceeding five dollars for every wilful neglect,
omission or refusal to obey the provisions of this section. 51
V., c. 29, s. 263, Am.
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232. His Majesty's mail, His Majesty's naval or military Oarriag« ul


forces or militia, and all artillery, ammunition, provisions or ~~l~B, troops
other stores for their use, and all policemen, constables or equipment,
others travelling.on His Majesty's service, shall at all times, etc.
when required by the Postmaster General of Canada, the Com-
mander of the Forces, or any person having the superin-
tendence and command of any police force respectively, and
with the whole resources of the company if required, be
carried on the railway, on such terms and conditions and under
such regulations as the Governor in Council makes. 51 Y.,
c. 29, s. 264.


Telegraphs and Telephones.


233. The company shall, when required so to do by the Government
Governor in Council, or any person authorized by him, place m.n.f, ~~~eus
any electric telegraph and telephone lines, and the apparatus ~~~~e:S'l'l1phe
and operators it has, at the exclusive use of the Government Wires, etc.
of Canada, receiving thereafter reasonable compensation for Compensa-
such service. 51 V., c. 29, s, 265. tion


234. The Governor in Council may, at any time, cause a line Government
or lines of electric telegraph or telephone to be constructed along :~i~se~e<!;igh'
the line of the rail way, for the use of the Government of of :'ay."
Canada, and for that purpose may enter upon and occupy so
much of the lands of the company as is necessary for the pur-
pose. 51 V., c. 29, s, 266.


Accidents.


230. Every company shall, as soon as possible, and imme- Notice of
diately after the head officers of the company have received accident,
information of the occurrence upon the railway belonging to
such company, of any accident attended with serious personal
injury to any person using the railway, or whereby any bridge,
culvert, viaduct, or tunnel on or of the railway has been broken
or so damaged as to be impassable or unfit for immediate use,
give notice thereof, with full particulars, to the Board; and Penalty for
every company which wilfully and negligently omits to give onussion,
such notice shall forfeit to His Majesty the sum of two
hundred dollars for every day during which the omission to
give the same continues. 51 V., c. 29, s. 207, Am.


236. The Board may by regulation declare the manner and Form of .
f . hi h h' f . d . h 11be zi d notice and m-orm In W lC SUC 111ormation an notice s a e gIven an vestigution
the class of accidents to which' the next preceding section shall into accidents,
apply, and may declare any such information so given to be
pri vilegcd, and the Board may appoint such person or persons
as it thinks fit to inquire into all matters and things which it
deems likely to cause or prevent accidents, and the causes of,
and the circumstances connected with, any accident or casu-
alty to life or property occurring on any railway, and into all
particulars relating thereto. 51 V., c. 29, s. 268, Am.
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Report, 2. The person or persons so appointed shall report fully,
in writing, to the Board, his or their doings and opinions
on the matters respecting which he or they ure appointed to
inquire, and the Board may act upon such, report and may
order the company to suspend or dismiss any employee of the
company whom it may deem to have been negligent or wilful
in respect of any such accident. 51 V., c. 29, s, 269, Am.


Animals at large.


•


237. No horses, sheep, swine or other cattle shall be per-
mitted to be at large upon any highway, within half a mile of
the intersection of such highway with any railway at rail-level,
unless such cattle are in charge of some competent person or
persons, to prevent their loitering or stopping on such highway
at such intersection, or straying upon the railway.


May be 2. All cattle found at large contrary to the provisions of
impounded. this section may, by any person who finds the same at large, be


imponnded in the pound nearest· to the place where the same
are so found, and the pound-keeper with whom the same are
impounded shall detain the same in the like manner, and sub-
ject to like regulations as to the care and disposal thereof, as
in the case of cattle impounded for trespass on private property.


Ri!l'ht of 3. If the cattle of any perSOll, which are at large contraryaction
negatived. to the provisions of this section, are killed or injured by any


train, at such point of intersection, he shall not have any right
of action against any company in respect of the same being
so killed or injured. 51 v., c. 29, s. 27 LAm.


Negligencte of 4. When any cattle or other animals at large upon the high-owner no ~
presumed. way or otherwise, get upon the property of the company and


are killed or injured by a train, the owner of any such animal
so killed or injured shall be entitled to recover the amount of
such loss or injury against the company in any action in any
court of competent jurisdiction, unless the company, in the
opinion of the court or jury trying the case, establishes that
such animal got at Jarge through the negligence or wilful act
or omission of the owner or his agent, or of the custodian of
such animal or his agent; but the fact that such animal was
not. in charge of some competent person or persons shall not
for the purposes of this subsection, deprive the owner of his
right to recover. Sub. for 53 V., c. 28, s, 2.


Cattle not
allowed at
Iarge near
ra.ilway.


Weeds on Company's Land.


Company to 238. Every company shall 'cause thistles and all noxious
remove weeds. weeds gJ:owing on the right of way and over land of the Com-


pany adjoining the railway to be cut down or to be rooted out
and destroyed each year before the plants have sufficiently
matured to seed.


Pennlty. 2. Every company which fails to comply with this section
shall incur a penalty of two dollars for every day during
which such company neglects to do anything which it is so
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requi.red to do; and the mayor, reeve or chief officer of the On qe~a.ult
municipality of the township, county or district in which the ~(}ffi~~~~P~Ia.y
land or ground lies, or any justice of the peace therein, may perform.
cause all things to be done which the said company is so
required to do, and for that purpose may enter, by himself and
his assistants or workmen, upon such lands, and may recover
the expenses and charges incurred in so doing, and the said
penalty, with costs, in any court of competent jurisdiction, and Costs.
such penalty shall be paid to the proper officer of the munici-
pality. 61 V., c. 29, s. 276 Am.


Prevention of, and Uabilily jor, Fires.


239. The company shall at all times maintain and keep Prevention.
its right of way free Irorn dead or dry grass, weeds and other
unnecessary combustible matter.


2. Whenever damage is caused to crofls, lands, fences, plan- ~iability for
tations, or buildings and their contents, by a fire, started by a IHre cauts.ed by• ocomo lye.
railway locomotive, the company making use of such locomo-
tive, whether guilty of negligence or not, shall be: liable for
such damage and may be sued for the recovery of the amount
of such damage in any court of competent jurisdiction;


Provided that if it be shown that the company has used Proviso.
modern and efficient appliances and has not otherwise been
guilty of any negligence, the total amount of compensation
recoverable under subsection two of this section, in respect of
anyone or more claims for damage from a fire or fires started
by the same locomotive and upon the same occasion, shall not
exceed five thousand dollars, and it shall be apportioned
amongst the parties who suffered the loss as the court or judge
may determine.


3. The company shall have an insurable interest in all such Company haa
I· c hi h . b h ld insurableproperty upon or a ong Its route, lor w 1C It may e so e interest.


liable, and IDay procure insurances thereon in its own behalf.


Purchase oj Railway by Person without Corporate Power
to operate.


240. If any railway, or any section of any railway, is sold Non-corporate
d th . . f d d t h purchaser toun er e prevIsIOns 0 any ee or mortgage, or a; t e obtain author-


instance of the holders of any mortgage, bonds, or debentures, ity to operate.
for the payment of which any charge has been created thereon,
or under auy other lawful proceeding, and is purchased by any
person not having corporate power to hold and operate the
same, the purchaser shall not run or operate such railway until
authority therefor has been obtained under the following pro-
visiona :-


2. The purchaser shall transmit to the Minister, an applica- Proceedings.
tion in writing stating the fact of such purchase, describing.
the termini and lines of route of the railway purchased, speci-
fying the Special Act under which. the same was constructed
and operated, and requesting authority from the Minister to
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run and operate the railway, and with such application shall
transmit a copy of any writing preliminary to the conveyance
of such railway, made as evidence of such sale, and also a
duplicate or authenticated copy of the deed of conveyance of
such railway, and such further details and information as the
Minister may require.


Ord1er. . 3. Upon any such application, the Minister may, if he is
authorrzing t' fi d h ith d hori h hoperation for sa IS e t erewi ,grant an or er aut orizmg t e pure aser
certain period. to run and operate the railway purchased unt.il the end of the


then next session of the Parliament of Canada, subject to such
terms and conditions as the Minister may deem expedient, and
thereupon the purchaser shall be authorized, for such period
only find subject to such order of the Minister, to operate and
run such railway, and take and receive such tolls in respect of
traffic carried thereon, as the company previously owning and


Terms and operating the same was authorized to take, and shall be sub-
conditions. ject, in so far as the same can be made applicable, to the terms


and conditions of the Special Act of t.he said company.
Application 4. Such purchaser shall apply to the Parliament of Can-
~~,~:s~)Qfa.te ada at the next following session thereof after the pu rchase of
One extension such railway, for an Act of incorporation or other legislative
allowed. authority, to hold, operate and run such railway; and if such


application is made to Parliament and is unsuccessful, the
Minister may extend the order to run and operate such railway
until the end of the then next following session of Parliament,


Closing of and no longer; and if during such extended period the pur-
road. chaser does not obtain such Act of incorporation or other leg-


islative authority, such railway shall be closed or otherwise
dealt with by the Minister, as may be determined by the Gov-
ernor in Council. 51 V., c. 29, B. 280, Am.


Railway Constables.


Oath to be
taken.


Appointment 241. Any two justices of the peace, or a stipendiary 01'


~~:~!blis.police magistrate, in the provinces of Ontario, Nova Scotia,
New Brunswick, British Columbia, Prince Edward Island, or
Manitoba or the district of Keewatin, and any judge of the
Court of' King's Bench or Superior Court, or clerk of the
Peace, or clerk of the Crown, or judge of the Sessions of the
Peace, in the province of Quebec, and any judge of the
Supreme Oourt, or two justices of the peace, in the North-west
Territories, and any commissioner of a Parish Court in the pro-
vince of New Brunswick, within whose several jurisdictions
the railway runs, may, on the application of the company or
any clerk or agent of the company, appoint any persons recom-
mended tor that purpose by such company, clerk or agent, to
act as constables on and along such railway; and every person
so appointed shall take an oath or make a solemn declaration,
which may be administered by any judge or other official
authorized to make the appointment. or to administer oaths,
in the form or to the effect following, that is to say :-.
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" I, A.B., having been appointed a constable to act upon Form of oa.th.


and along (here name the railway), under the provisions of
The Railway Act, 1903, do swear that I will well and truly
serve our Sovereign Lord the King in the said office of con-
stable, without favour or affection, malice or ill-will, and that
I will, to the best of my power, cause the peace to be kept,
and prevent all offences against the peace; and that, wbile I
continue to hold the said office, I will, to the best of my skill
and knowledge, discharge the duties thereof faithfully, ac-
cording to law. So help me God." 51 V., c. 29, s. 281, Am.


Such appointment shall be made in writing signed by the
officia.l making the appointment, and the fact that the person
appointed thereby has taken such oath or declaration shall be
endorsed thereon by the person administering such oath or
declaration.


2. Every constable so appointed, who has taken such Powers of
oath or made such declaration, may act as a constable for the constable,
preservation of the peace, and for the security of persons and
property against unlawful acts on such railway, and on
any of the works belonging thereto, and on and about
any trains, roads, wharfs, quays, landing places, warehouses,
lands and premises belonging to such company, whether
the same are in the county, city, town, parish, district or
other local jurisdiction within which he was appointed, or
in any other place through which such railway passes or in
which the same terminates, or through or to which any rail-
way passes which is worked or leased by such company, and
in all places not more than a quarter of a mile distant from
such railway, and shall have all such powers, protections and Protection,
privileges tor the apprehending of offenders, as well by night
as by day, and for doing all things for the prevention,
discovery and prosecution of offences, and for keeping the
peace, which any constable dnly appointed has within his
constable wick. 51 V., c. 29, s, 282, Am.


3. Any such constable may take such persons as are Arrest of
punishable by summary conviction for any offence against the offenders.


provisions of this Act, or of auy of the Acts or by-laws affect-
ing the railway, before any justice or justices appointed for
any county, city, town, parish, district or other local juris-
diction within which such railway passes; and every such
justice may deal with all such cases, as though the offence had
been committed and the persons taken within the limits of his
jurisdiction. 51 V., c. 29, s. 283, Am.


4. Any county court judge, or stipendiary police magis- Dismissal of
trate, in either of the provinces of Ontario, Nova Scotia, constables. \


New Brunswick, British Columbia, Prince Edward Island,
or Manitoba, or in the district of Keewatin, and any judge of
the Court of King's Bench or Superior Court, or jndge of By courts.
the Sessions of the Peace, in the province of Quebec, and any
judge of the Supreme Court in the North-west Territories,
may dismiss any such constable who is acting within their
several jurisdictions; and the company, or any clerk or Itgent
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By authorized of such company, may dismiss any such constable who is
officers of ti h rrail d h di . I IIcompany. ac mg on sue rai way; an upon every sue rsrmasar, a


powers, protections and privileges which belonged to any such
person by reason of such apfointment, shall wholly' cease ; and
no person so dismissed shal be again appointed or act as con-
stable for such railway, without the consent of the authority by
whom he was dismissed. 51 V., c. 29, s. 284, Am. .


Record of 5. The company shall cause to be recorded in the office
appointment f c
of constables. of the clerk 0 the peace, lor every county, parish, district or


other local jurisdiction in which such constable is appointed the
name and designation of every constable so appointed at its in-


And of stance, the date of his appointment, and the authority making
dismissals. it, with such appointment or a certified copy thereof,and also the


fact of every dismissal of any such constable, the date thereof,
and the authority making the same, within one week after
the date of such appointment or dismissal, as the case may be;
and such clerk of the peace shall keep a record of all such
facts in a book which shall be open to public inspection, and
shall be entitled to a fee ot fifty cents for each eutry of
appointment or dismissal, and twenty-five cents for each
search or iuspection, including the taking of extracts. Such
record shall, in all courts, be prima facie evidence of the due
appointment of such constable and of his jurisdiction to act as
such, without further proof than the mere production of such
record. 51 V., c. 29, s. 285, Am.


6. Every such constable who is guilty of any neglect or
breach of duty in his office of constable, shall be liable, on
summary conviction thereof, within any county, city, district
or other local jurisdiction wherein such railway passes, to a
penalty not exceeding eighty dollars, or to imprisonment, with
or without hard labour, for a term not exceeding two months.
Such penalty may be deducted from any salary due to suoh
offender, if such constable is in receipt of a salary from the
company. 51 V., c. 29, s. 286.
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Actions jor Damages.


242. All actions or suits for indemnity for any damages
or injury sustained by reason of the construction or operation
of the railway shall be commenced within one year next
after the time when such supposed damage is sustained,
or if there is continuation of damage within one yea.r·
next after the doing or committing of such damage ceases,
and not 'afterwards; and the defendants may plead the
general issue and give this Act and the Special Act and the
special matter in evidence at any trial to be had thereupon,
and may prove that the same was done in pursuance of and by
the authority of this Act or of the Special Act. 51 V.,
c. 29, s. 287.


2. Nothing in this section shall apply to any action brought
against the company upon any breach of contract, express
or implied, in 'the carriage of any traffic nor to any action
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against the company for damages under any seetion of Part
XI. of this Act, respecting tolls.


3. No inspection had nnder this Act, and nothing in this Inspection
Act contained, and nothing done or ordered or omitted to be not to relieve
d d d d bv vi t f h . . f thi company fromone or or ere ,un er or y VIr ue 0 t e prOVISIOns0 t liS liability. _
Act, shall relieve, or be construed to relieve, any company of
or from any liability or responsibility resting upon it by law,
either cowards His Majesty or towards any person, or the wife
or husband, parent or child, executor or administrator, tutor
or curator, heir or personal representative, of any person, for
anything done or omitted to be done by such company, or for
any wrongful act, neglect or default, misfeasance, malfeasance
or nonfeasance, of such company, or in any manner or way to
lessen such liability or responsibility, or in any way to weaken
or diminish the liability or responsibility of any such company,
under the laws in force in the province in which such liability
or responsibility arises, 51 V., c. 2U, s. 288.


X.-BY-LA WS, RULES AND REGULATIONS.


243. The company may, subject to the provisions and re- Company's


strictions in this and. in the Sp~cial Act contained, make by- ~~;~:~ing-
laws, rules or regulations respectmg-


(a.) the mode by which, and the speed at which, any rolling Speed.
stock used on the railway is to be moved;


(b.) the hours of the arrival and departure of trains; Timetahles.
(c.) the loading or unloading of cars, and the weights which Leads.


they are respectively to carry;
(d.) the receipt and delivery of traffic. Frei ht
(e.) the smoking of tobacco, expectorating, and the com- reguTo.tions.


mission of any nuisance in or upon trains, stations, or other Nuisances.
premises occupied by the company;


(f.) the travelling upon, or the using or working of, the 'I'rnfficnnd
railway; opcranon.


(g.) the employment and conduct of the officers and em- Conduct.
ployees of the company; and-


(h.) tho due management of the affairs of the company. 51 Managemenb,
V., C. 2D, s. 214, Am.


2-141. The company may, for tho better enforcing the obser- ~E'Ill\I~y for
f h b I 1 I f th b .b VIOlatIOn ofvance 0 any sue .y- aw, ru e or regu a ion, ere y proscn 0 by-laws.


a penalty not exceeding forty dollars for any violation there-
of: 51 V., c. 29, s. 215.


c


245. All by-laws, rules and regulations whether made by E,.~eI!tin.ls to
]. h h 11b d d t . . b validity ofthe C ircctors or t c company s a e re uce 0 wrltmg, e by-law,


signed by the chairman or person presiding at the meeting at
which they are adopted, ha.ve affixed thereto tho common seal
of the company, and be kept in the office of the company.
51 V., c. 29, S. 216, Am.
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246. All such by-laws, rules and regulations, except such
as relate to tolls and such as are of a private or domestic
nature and do not affect the public generally, shall be sub-
mitted to the Governor in Council for approval. The Governor
in Council. having first obtained the report of the Board
thereon, which report it shall be the duty of the Board to make.
may sanction them or any of them, or any part thereof, and
may, from time to time, rescind the sanction of any such by-
law, rule or regulation, or of any part thereof. Except when
80 sanctioned no such by-law, rule or regulation shall have any
force or effect. . 6~-64 V., c. 23, s, 9, Am.


Publication of 2·17. A printed copy of so much of any by-law, rule or
by-laws, etc. regulation, as affects any person, other than the shareholders,


or the officers or employees of the company, shall be
openly affixed, and kept affixed, to a conspicuous part of
every station belonging to the company, so as to give
public notice thereof to the persons interested therein or
affected thereby; and in the province of Quebec, such notice
shall be published both in the English and French languages.
51 V., c. 29, s. 218. \


publication of 2. A printed copy of so much of any by-law, rule or regula-
by-laws, etc., tion as relates to the conduct of or affects the officers orn.tfecting
employees. employees of the company, shall be given to every officer and


employee of the company thereby affected; and in the
province of Quebec the same shall be published both in the
English and French languages. 5 ( V., c. 29, s. 219.


By-laws, etc., 24S. Such by-laws, rules and regulations when so approved
binding when shall be binding upon and observed by all persons and
approved, 1 b fli . . "f 11 ' d 'sha I e su cient to justi y a persons acting thereun er. 51


V., c. 29, s, 220.


249. If the violation or non-observance of any by-law,
rule or regulation, is attended with dan$er or annoyance to
the public, or hindrance to the company III the lawful use of
the railway, the company may summarily interfere, using
reasonable force, if necessary, to prevent such violation, or to
enforce observance, without prejudice to any penalty incurred
in respect thereof. 51 V., c. 29, s. 221, Am.


2:)0. A copy of any by-law, rule or regulation, certified
as correct by the president, secretary or other executive officer
of the company and bearing the seal of the company, shall be
evidence thereof in any court. 51 V., c. 29, s. 222.


XL-TOLLS.


By-laws.
By-laws to be 2:)]. The company or the directors of the company, by
p.llo!!sed autho- by-law, or any such officer or officers of the company as are
~i1s~r~il~f thereunto authorized by by-law of the company or directors,
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may from time to time prepare and issue tariffs of the tolls to to '00 charged
be charged, as hereinafter provided, for all traffic carried by ~~[!~:ny.
the company upon the railway, or in vessels, and may specify
the persons to whom, the place where, and the manner in
which, such tolls shall be paid.


2. All such by-laws shall be submitted to and approved by To be
the Board approved


C • by Board
3. The Board rr..ayapprove such by-laws in whole or in part, Boatd m~y


or may change, alter or vary any of the provisions therein. upprovejn


4. No tolls shall be charged by the company until a by-law ;a~~l~rO~:y
authorizing the preparation and issue of tariffs of suea tolls change;
has been approved by the Board, nor shall the company No tolls tob,a
charge, levy or collect any money for any services as a ccmmon b~:~f!!duntil
carrier, except under the provisions of this Act. 51 V., c. 29, approved by
ss, 223, 227, 228 and 231, Am. Board.


Discrimination.


2[»2. Such tolls may be either for the whole or for any Diserimina-
particular portions of the railway; but all such tolls shall tlonh·b·t d.
I d b . 11 ··1 . d di . pro rmtea ways, un er su stantia y sum ar CIrcumstances an con itions


be charged equally to all persons, and at the same rate,
whether by weight, mileage or otherwise, in respect of all
traffic of the same description and carried in or upon a like
kind of cars, passing over the same portion of the line of rail-
way; and no reduction or advance in any such tolls shall be
made, either directly or indirectly, in favour of or againet any
particular person or company travelling upon or using the
railway. 51 V., c. 29, s, 224, Am.


2. The tolls for larger quantities, greater numbers, or longer Propor tienate
distances may be proportionately less than the tolls for smaller dtelclsr~8eIn .


. . b h di if h 11 0 In certamquantities or num ers, or sorter istancea, 1 sue to s are, cases.
under substantially similar circumstances charged equally to all
persons. 51 V., c. 29, s. 225, Am.


3. No toll shall be charged which unjustly discriminates U:J.just diaori-
between different localities. The Board shall not approve or b:!nation
allow any toll, which for the like description of goods or for loc:~ii~i::a
passengers, carried under substantially similar circumstances prohibited,
and conditions in the same direction over the same line, is
greater for a shorter than for a longer distance, the shorter
being included in the longer distance, unless the Hoard is satis- Long and
fied that owing to competition, it is expedient to allow such Sr0l"t haul
toll. The Board may declare that any places are competitive cc!Luse·


t
·
t
·


. . hi h . f hi A 51 V ')1"\ ompe mvepoints WIt III t e meamng 0 t IS ct. ., c. .:', pcints,
s, 232, Am.


4. No company shall, except in accordance with the provi- p()O~t(l'ed.
.sions of this Act, directly or indirectly, pool its freights or tolls pro 1 It


with the freights or tolls of any other railway company or
common carrier, nor divide its earnings or any portion thereof
with any other railway company or common carrier, nor enter
into any contract, arrangement, agreement, or combination to


365 effect,







84 Chap. 58. Railway Act. 3 EDw. VII.


effect, or which may effect, any such result, without leave there-
for having been obtained from the Board.


Duty of com- 2a3. All companies shall, according to their respective
pany to afford ft· d II d . 11 bl dreasonable powers, a or to a persons an compames a reasona e, an
facilities fOl' proper facilities for the receiving, forwarding and delivering of
f~~~~;:df~gtraffic upon and from their several railways, for the interchange
~~:.~'k~()~i~h~~~offtrulffi


I
,c betwkeen thdeir respective rabilw


11
ays,kand for_the return


partiality and 0 ro lUg stoc ; an no company s a ma e or give any un-
without bI due or unreasonable preference or advantage to, or in favour of,
unreasona e ti 1 ' 1 d .,delay. any par lCU ar person, or company or any particu ar escnption
Undue of traffic, in any respect whatsoever,-nor shall any company,
preference or by any uureasonable delay or otherwise howsoever, make any
advantage. difference in treatment ill the receiving, loading, forwarding,


unloading, or delivery of the goods of a similar character in
Difference in favour of or against any particular person, or company, nor sub-
treatment, • 1 ' 1ject any particu ar person, or company, or any particu ar


description of traffic, to any undue, or unreasonable, prejudice
or disadvantage, in any respect whatsoever; nor shall any


Undue company so distribute or allot its freight cars as to discrim-prejudice or
disadvantage. inate unjustly against any locality or industry, or against any


traffic which may originate on its railway destined to a point on
another railway in Canada with which it connects; and every
company which has or works a railway forming part of a con-
tinuous line of rail way with, or which intersects, any other rail-
way, or which has any terminus, station or wharf near to any
terminus, station or wharf of any other railway, shaH afford all
due and reasonable facilities for delivering to such other rail-
way, or for receiving from and forwarding by its railway all
the traffic arriving by such other railway without any unrea-
sonable delay, and without any such preference or advantage,
or prejudice or disadvantage, as aforesaid, and so that no ob-
struction is offered to the public desirous of using such railways
as a continuous line of communication, and so that all reason-
able accommodation, by means of the railways of the several
companies, is, at all times, afforded to the public in that behalf;
and any agreement made between any two or more companies


Agreements contrary to this section shall be unlawful and null and void.
~~idi,olation 51 V., c. 29, s, 240, A.m., by 61 V., c. 22, s. 1, and 1 Ed. VII.,


c. 32, Am,
Power of 2. The Board may determine, as questions of fact, whether
~o"rd ~o or not traffic is or has been carried under substantially similar
wi~~~~~~\ub-circumstances and conditions, and whether there has, in any
s~"T~~illlly case, been unjust discrimination, or undue or unreasonable pre-
~i~~:,:stancea ference or advantage, or prejudice or disadvantage, within the
undue prefer- meanin~ of this Act, or whether in any case the company
ences, etc. I' d ith h ' . f hi d hhas, or as not, comp ie wit t e provisrons 0 t 1S an t e


last preceding section; and may by regulation declare what shall
constitute substantially similar circumstances and conditions,
or unjust or unreasonable preferences, advantages, prejudices,
or disadvantages within the meaning of this Act, or what shall
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constitute compliance or non-compliance with the provisions of
this and the last preceding section.


254. Whenever it is shown that any company charges one Burden of


Person, company, or class of persons, or the persons in any proof l~espectt-
. . I II.r h "1 dill mg UD)llSdistrict, ower to R ror t e same or sum ar goo s, or ower to s discrimins-


for the same or similar services, than they charge to other tion, etc.
persons, companies, or class of persons, or to the persona in
another district, or makes any difference in treatment in respect
of such companies or persons, the burden of proving that such
lower toll, or difference in treatment, does not amount to an
undue preference or an unjust discrimination shall lie on the
company.


2. In deciding whether a lower toll, or difference in treat- What Boa.rd
ment, does or does not amount to any undue preference 0:." an !liar, ~>Dsi~er
unjust discrimination, the Board may consider whether such l~g~n;~~;n-
lower toll, or difference in treatment, is necessary for the nur- ~.isCriI:!l~a.-
pose of securing, in the interests of the public, the traffic in ion, e .


respect of which it is made, and whether such object cannot
be attained without unduly reducing the higher tolls.


3. In any case in which the toll charged by the company Apportion-
for carriage, partly by rail and partly by water, is expressed ro;~i~~
in a single sum, the Board, for the purpose of determining by land and
whether a toll charged is discriminatory or contrary in any water.
way to the provisions of this Act, may require the company' to
declare forthwith to the Board, or may determine, what portion
of such single sum is charged in respect of the carriage by rail.
61 V., c. 22, s. 2, Am.


Freight Classification.


25!i. The tariffs of tolls for freight traffic shall be subject r'reig~"' .
to and. governed b~ that classification which the Board may ~~b~~,dot~~~d
prescribe or authorize, The Board shall endeavour to have such which Boa~d
classification uniform throughout Canada, as far as may be, may prescribe,
having due regard to all proper interests. Uniformity.


2. The Board may make any special regulations, terms and Terms and
conditions ill connection with such classification and as to the cond!fitiOIlJ! in. f . 1 d' d· . . clnssi .eabion,carriage 0 any particu ar commo Ity or commo ities mention- ete.
ed therein, as to it may seem expedient,


3. The company may, from time to time, with the approval Change of
of the Board, and shall, when so directed by the Board, place class.
any goods specified by the Board in any stated class, or remove
them from anyone class to any other higher or lower class;
but no goods shall be removed from a lower to a higher class
until such notice as the Board determines has beeu given in
The Canada Gazette.
4. Until the Board otherwise orders or directs, the freight Present


classification last approved by the Governor in Council before fJeig~~ ti
the passing of this Act, shall continue in force, and any freight c ssst ca on.


classification in use in the United States may, subject to such
order or direction, be used by the company with respect to
traffic to and from the United States. 51 V., c. 29, s. 226, Am.
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Form, etc., of 256. All tariff by-Jaws and tariffs of tolls shall be in such
tariffs. 0form, size and style, and giye such information, particulars


and details, as the Board may, by regulation, or in allY case,
prescribe.


Disallowance, 2~7. The Board may disallow any tariff or any portion
etc., of tariffs. thereof which it ~onsider" to be unjust or unreasonable, or


contrary to any of the provisions of this Act, and may require
the company, within a prescribed time, to substitute a tariff
satisfactory to the Board in lieu thereof, or may prescribe
other tolls in lieu of the tolls so .disallowed, and may desig-
nate the date at which any tariff shall come into force.


2. Any tariff in force (except standard tariffs, hereinafter
mentioned) may, subject to disallowance or change by the
Board, be amended or supplemented by the company, by tariffs,
in accordance with the provisions of this Act.


Consolidation 3. Where any tariff has been amended or supplemented
and reissue. from time to time, the Board may order that a consolidation


and reissue of such tariff be made by the company.


Fraction of a 258. In all cases a fraction of a mile in the distance over
~l~n~o~i\~~r- which traffic is carried on the railway shall be considered as a
" whole mile. In estimating the weight of any goods in any
~~:~~~:d~f one single shipment on which the toll amounts to more than
in weight. the minimum, or "smalls" toll, any fraction of five pounds


shall be waived by the company, and five or any fraction above
five and up to ten pounds shall be deemed ten pounds by the


F'ractiens of company; and in estimating. the tolls to be charged in pas-
five cents. senger tariffs, any fraction of five cents less than two and a


halt cents shall be waived by the company, and above two
and a half cents and up to five cents shall be considered as five
cents by the company. 51 V., c. 29, s. 229, Am.


Amending
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25!t. The tariffs of tolls which the company shall be
authorized to issue under this Act for the carriage of goods
between points on the railway shall he divided into three
classes, namely :-


The maximum mileage tariff, herein referred to as the
Standard Freight Tariff ;


The reduced class or commodity tariffs, herein referred to
as the Special Freight tariffs;


And Competitive Tariffs.


260. The Standard Freight Tariff, or Tariffs, where the
company ie allowed by the Board more than one Standard
Freight Tariff, shall specify the maximum mileage tolls to be
charged for each class of the freight classification for all dis-
tances covered by the company's railway.


Such distances may be expressed in blocks or groups and
such blocks or groups may include relatively greater distances
for the longer than for the shorter hauls.
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'2. The Special Freight Tariffs shall specify the toll or tolls, Wh!ltS~eci,al


lower than in the Standard Freight Tariff, to be charged by Ft,rell\'htiJ,ariffs~ . 1 d' di . 0 spec.y.the company lor any particu ar commo ity or commo ities, or
for each or any class or classes of the freight classification, or
to or from a certain point or points on the railway, greater
tolls not being charged therein for a shorter than a longer dis-
tance over the same line in the same direction, the shorter
being included in the longer.


3. The Competitive Tariffs shall specify the toll or tolls What "
lower than in the Standard Freight Tariff to be charged by ~~riN:t:;'lve
the company for any class or classes of the freight olassifica- specify.
tion, or for an,Ycommodity or commodities, to or from any
specified point or points which the Board may deem, or have
declared, to be competitive points not subject to the long and
short haul clause under the provisions of this Act.


261. Every Standard Freight Tariff shall be filed with the Stn.l,ldard,
Board, and shall be subject to the approval of the Board. !;b!~~eJa~~


2. Upon any such tariff being filed and approved by the approved.a
Board the company shall publish the same, with a notice of To,he publish-
such approval in such form as the Board directs in at least two ~~~~~(tnada
consecutive weekly issues of The Canada Gazette. .


3. Until the company files its Standard Freight Tariff or Untilfiled,
Tariffs as the case may be, with the Board, and such tariff or ~tcbnltol~
tariffs is, or are, 80 approved and published, no toll shall be 0 e C larg .
charged by the company.


4. When the provisions of this section have been complied Uponcompli-
with, and except in the cases of Special Freight and Oompeti- ~?Ctwl~ht~lB
tive Tariffs, the tolls as specified in the Standard Freight Tariff t~ll;~~tho~
or Tariffs, as t~~ case ~ay be, shall be the onl! tolls which ~bz:~!d,~:r
the company IS authorized to charge for the carnage of goods. freig~t.


262. Special Freight Tariffs and Competitive Tariffs shall Special freight
b fil d b h . h h B d d h 'fftarJlfs, etc.,e e y t e company Wit t e oar, all every sue tan tobefiled.
shall specify the date of the issue thereof and the date on
which it is intended to take effect.


'.!. When any such special freight tariff reduces any toll pre- Wherereduce
viously authorized to be charged under this Act, the company ~l:f~~;:~1\8-
sball file such tariff with the Board and shall publish the same
in the manner in section 274 in such case provided, three
days previous to the date on which such tariff is intended to
take effect. When any such special freight tariff advances Where
any toll previously authorized to be charged under this Act, advance,
the company shall in like manner file and publish such tariff
ten days previous to the date on which such tariff is intended
to take effect. "


3. Upon any such special freight tariff being so filed, the When
company shall, until such tariff is superseded or is disallowed ~~'!hl;~~i~uto
by the Hoard, charge the toll or tolls as specified therein, and charll:eto!ls
SUCll ~pecial freight. tariff shal~ supersede a?y precedin~ tariff or :=!i~r~ight,
tariffs, or any portion or portions thereof, 10 so far as it reduces tariffs,etc.
or advances the tolls therein.
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4. In the case of Competitive Tariffs, where it may be
necessary to meet the exigencies of competition, or as to the
Board may seem expedient, the Board may make rules and
regulations governing the filing or publication of the same, and
may provide that any such tariffs may be acted upon and put
in operation immediately upon the issue thereof by the com-
pany, before they have been filed with the Board as required
by this Act.


263. The tariffs of tolls which the company shall be autho-
rized to issue under this Act for the carriage of passengers
between points on the railway shall be divided into two classes,
namely:


The maximum mileage tariff, herein referred to as the
Standard Passenger Tariff';


And Reduced Passenger Tariffs, herein referred to as Special
Passenger Tariffs.


2. The Standard Passenger Tariff' shall specify the maximum
mileage tolls to be charged for passengers for all distances
covered by the company's railway; such distances may be
expressed in like manner as provided herein in respect of
Standard Freight Tariffs.


3. Special Passenger Tariffs shall specify the toll or tolls to
be charged by the company for passengers in every case where
such tolls are lower than the tolls specified in the company's
Standard Passenger Tariff.


Standard 264. A Standard Passenger Tariff shall be filed, approved
~a:i'lin~be and published in the same manner as required by this Act in
filed a.pp.roved the case of a Freight Standard Tariff.
a.nd published. 2. U ntil the company files its Standard Passenger Tariff
?OWse~~: no and such tariff is so approved and published in The Canada
.eharged by Gazette, no tolls shall be charged by the company .
.company. 3. When the provisions of this section have been complied
;~l~orized with, and except in the case of Special Passenger Tariffs, the
to be charged tolls in the Standard Passenger Tariff shall be the only tolls
:=~liance. which the company is authorized to charge for the carriage of


passengers,
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:Special 26ii. An Special Passenger Tariffs shan be filed by the
rpassenger company with the Board, and published as required by section
'tariffs have to b o h 'ff·· d d k\be filed and 274, three days erore any sue tan 1S mten e to ta e
published, effect, or within such time, or in such manner, as the Board,


owing to the exigencies of competition or otherwise, may
require.


The date of the issue and the date on which, and the period,
if any, during which, any such tariff is intended to take effect,
shall be specified thereon.


When ~lls . 2. Upon ally such tariff being so duly filed the company shall,
:~o~h~ed. until such tariff is superseded or is disallowed by the Board,


charge the toll or tolls as specified therein, and such tariff shall
supersede any preceding tariff o! tariffs, or any portion or por-
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tiona thereof, in so far as it reduces or advances the tons
therein, but until such tariff is so duly filed, no such toll or
tolls shall be charged by the company.


266. Where traffic is to pass over any continuous route in Joint tariffs
Canada operated by two or more companies, the several com- wherefa~:reed


. . . iff .I: h conti upon orpames may agree upon a joint tan lor sue continuous route, ~hroughtraffia
and the initial company shall file such joint tariff with the 10 Canada.
Board, and the other company or companies, shall promptly
notify the Board of its, or their, assent to and concurrence in
such joint tariff. The names of the companies whose lines
compose such continuous route shall be shown by such tariffs.


267. In the event of failure by such companies to agree upon Wh '"
any such joint tariff as provided in the next preceding section, to a:~:al ure


the Board on the application of any company or person desiring Power (If


to forward traffic over any such continuous route, which the Board
Board considers a reasonable and practicable route, or any por-
tion thereof, may require such companies, within a prescribed Order,
time, to agree upon and file in like manner a joint tariff for
such continuous route, satisfactory to the Board, or may, by
order, determine the route, fix the toll or tolls and apportion
the same among the companies interested, and may determine
the date when the toll or tolls so fixed shall come into effect,
and traffic shall be carried by the companies in accordance
therewith.


2. Upon any such order being made the company shall Upon crder
as Boon as possible, or within such time as the Board may filCOD:ll~antYtt?ff


. fil d bli \. J. Tariff . d . e join an ,require, e an pu ISu a oint an m accor ance WIth this
Act and in accordance with such order.


3. In any case when there is a dispute between companies Apporbion-
interested as to the apportionment of a through rate in any ment of
J oint Tariff, the Board may apportion such rate between such through rate,


companies.
4. The Board may decide that any proposed through rate Power of


is just and reasonable, notwithstanding that a less amount may Board.
be allotted to any company out of such through rate than the
toll such company would otherwise be entitled to charge.


268. Where traffic is to pass over any continuous route ¥rom Canada
from a point in Canada through a foreign country into Can- ~~~n~~;'lgn
ada, or from any point in Canada to 0. foreign country, such
route being operated by two or more companies whether
Canadian or foreign, the several companies shall file with the
Board a Joint Tariff for such continuous route.


2. Any goods carried or being carried from -Canada through ~enal~y for
a foreign country into Canada, in violation of this section, shall, VIOlatIOn,


before being admitted into Canada, be subject to customs
duties, as if such goods were of foreign production and coning
into Canada for the first time, and, in case such goods are of Goodn subjecs
a kind which would not otherwise be subject to any customs ~~,u"toms
duties hereunder, shall be subject to a customs duty of thirty res.
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Liability of
company for
duties.


per centum of the value thereof; and if any such duty is paid
by the consignor or consignee of such goods, the same shall be
repaid to the persons so paying, on demand, by the Canadian
company or companies. Any law to the contrary is hereby
repealed or amended in so far as is necessary to give effect to
this section.


From foreign
country into
Canada.


26!t. As respects all traffic which shall be carried from, any
point in a foreign country into Canada, or from a foreign
country through Canada into a foreign country by any con-
tin uous route owned or operated by any two or more companies,
whether Canadian or foreign, a Joint Tarifffor such continuous
route shall be duly filed with the Board .


"Canadian
company"
defined.


.270. The expression" Canadian company" in the last two
preceding sections shall mean and include any company owning
or operating so much of any continuous line or route as lies in
Canada.


Facilities to 271. The facilities to be afforded as required by section 253
be afforded for h II' I d h d d bl .. t' di dthrough S a me u e t e ue an -reasona e receiving, orwar 109 an
traffic. delivering by the company, at the request of any other com-


pany, of through traffic, and in the case of goods shipped, by
car load of the car with the goods shipped therein, to and
from the railway of such 01 her company, at a through rate,
and also the due and reasonable receiving, forwarding and
delivering by the company, at the request of any person inter-
ested in through traffic, of such traffic at through rates.
1 Edw. VII., c. 82, s. 1, Am.


Con);inuoufs 272. No company shall, by any combination, contract or
carriage 0 , li d b h d .through agreement, express or lmp ie ,or y ot er means or evices,
b
freight not to prevent the carriage of goods from being continuous from the
tl unneces- I f hi h I f d ., d b k .sarily inter- pace 0 s ipment to t e pace 0 estination ; an no rea m
rupted. bulk: stoppage or interruption made by such company shall


prevent the carriage of goods from being and being treated as
one continuous carriage from the place of shipment to the place
of destination, unless such break, stoppage or interruption
was made in good faith for some necessary purpose and with-
out any intent to avoid or unnecessarily interrupt such con-
tinuous carriage or to evade any of the provisions of this Act.


Fili~g and 273. Joint tariffs shall, as to the filing and publication
foi~~~:;iff~.of thereof, be subject to the same provisions in this Act as are


applicable to the filing and publication of local tariffs of a
When tolls similar description; and upon any such joint tariff being so
~~;~~d~o be duly filed with the Board the company or companies shall,


until ouch tariff is superseded or is disallowed by the Board,
Proviso: charge the toll or tolls as specified therein: ".Provided that the
~~:~:nies, Board may except from the provisions of this section the filing


and publication of any or all passenger tariffs of foreign rail-
way companies.
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2. The Board may require to be informed by the company Information
f h t· f th t II 11' , . iff J'1 d ns to propor·o t e propor Ion 0 e 0 or to s, 10 any joint tan 1 e ,tionorthrough


which it or any other company, whether Canadian or foreign, rate received
is to receive or has received. by each com-


o pn.ny.


274. The company shall deposit and keep on file in a coo- Tariffs to be.
. t I t: he J • f h bli d . open to publicvemen p ace open lor t e inspection 0 t e pu ic, urmg inspection,


office hours, a copy of each of its tariffs at the respective
places mentioned, as follows :-


(a.) Standard Passenger and Freight Tariffs at every station Standard
or office ot the company where passengers or freight, respec- tariffs,
tively, are received for carriage thereunder.


(b.) Special Passenger and Freight Tariffs at every station or Special tariffs.
office of the company where passengers or freight, respect-
ively, are received for carriage thereunder, and, as to such
freight tariffs, as soon as possible, at each of its stations or
offices to which freight traffic is to be carried thereunder.


(c.) Competitive Tariffs at each freight station or office of Oompetitive
the conrpuny where goods are to be received and delivered tariffa,


thereunder.
(d.) Joint Tariffs under sections 266 and 267 at each freight ,Tointtariffs


station or office where traffic is to be received and at each ~~te2G~ec!\.
freight station to which such tariffs extend. . .


(e.) Joint Ta.riffs under section 268 at each freight station Joint tariffs
or office where such traffic is to be received and at each freight under sec. 268.
station or office in Canada to which it is to be carried as its
destination.


(f.) Joint Tariffs under section 269' at each freight station Joint tari~:B
or office in Canada to which such tariffs extend. under sec. ",69.


2. The company shall keep on file at ita stations or offices Publicationof
h frei ht . . d d d I' d f th f . h freight clasai-were reig IS receive an e rvere ,a copy 0 e relg t fication,


classification, or classifications, in force upon the railway, for
inspection during business hours. ,


3.' The company shall post up in a prominent place at each NottlcdetOt~~.
f . . h f ' h 'I pos e 0. see...o Its stations were passengers or reig t, respectrvo y. are tions of p~ac3


received for carriage, a notice in Jarge type directing the pub- whpret t!'rltfpsc• .• open OIDS e -
lie attention to the place In such station where the passenger or tion.
freight tariffs, respectively, are kept on file for public inspec-
tion during business hours, and the station agent, or person in
charge at such station, shall produce to any applicant, on
request, any particular tariff in use at that station which he
may desire to inspect. .


4. Notwithstanding anything in this section, the Board ~owd of to
may, in addition to, or in substitution of, the publication of pl~~ri~~on
any tariff required by this section, by regulation or otherwise of tariffs.
determine and prescribe the manner and form in which any
such tariff shall be published or kept open by the company
for public inspection, and may exempt from any such publica-
tion any competitive tariffs or any joint tariff' under sections
268 or 269. 51 V., c. 29, 10' 230, Am.
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General provisions respecting Carriage.


Oontracta, . 275. No contract, condition, by-law, regulation, declaration
eto,.,l~Pi~rmg or notice made or given by the company impairing, restricting
hlii~~~8ra- or limiting its liability in respect of the carriage of any traffic


shall relieve the company from such liability, except as herein-
after provided, unless such class of contract, condition, by-law,
regulation, declaration or notice shall have been first autho-
rized or approved by order or regulation of the Board.


2. The Board may, in any case, or by regulatiou, determine
the extent to which the liability of the company may be so
impaired, restricted or limited; and may by regulation pre-
scribe the terms and conditions under which any traffic may
be carried by the company.


Cal'Tiag~, eto., 3. Nothing in this Act shall be construed to prevent the
~f ffi~t~owed carriage, storage or handling of traffic free or at reduced rates
h':e or at for the Dominion, or any provincial or municipal government,
reduced rates. or for charitable purposes, or to or from fairs and expositions


for exhibition thereat, or the carriage, free or at reduced rates,
of destitute or homeless persons, transported by charitable
societies, and the necessary agencies employed in such trans-
portation; nor to prevent the issuance of mileage, excursion
or commutation passenger tickets, or the carriage at reduced
rates, of immigrants or settlers and their goods or effects,
or any member of any organized association of commercial
travellers with his baggage; nor to prevent railways from
giving free carriage or reduced rates to their own officers and
employees, or their families, or for their goods and effects, or
to members of the Provincial Legislatures or of the press, or
to such other persons as the Board may approve or permit;
nor to prevent the principal officers of any railway, or any
railway or transportation company, from exchanging passes,or
free tickets with other railways, or railway or transportation
companies, for their officers and employees and their families,
or their goods and effects; provided 'that the carriage of traffic
by the company under this subsection may, in any particular
case or by general regulation, be extended, restricted, limited
or qualified by the Board.


4. Notwithstanding anything in this Act, the Board may
make regulatious permitting the company to issue special rate
notices prescribing tolls, lower than the tolls in force upon the
railway, to be charged for specific shipments between points
upon the railway, not being competitive points, where it con-
eiders the charging of the special tolls mentioned in any such
notices will help to create trade or develop the business of the
company or be in the public interest, and not otherwise con-
trary to the provisions of this Act; every such special rate
notice or a duplicate copy thereof, shall be filed with the Board
and shall exist merely for the purpose of giving effect to the
special rate charged for the specific shipment mentioned therein.


~rli~~r:n~f 5. The company shall furnish free transportation upon any
and Board of its trains, for members of the Senate and House of Commons
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of Canada with their baggage, and also for the members of the to havs free
Board, and for such officers and staff of the Board as the transporta-
Board may determine, with their baggage and equipment, non.
and shall also, when required, haul free of charge any car
provided for the use of the Board.


Traffic by Water.


2",6. When the company, owns, charters, uses, maintains Carriate of
or works, or is a party to any arrangement for using, main- trn:c s
taining or working vessels for carrying traffic, by sea or by wa r,
inland water, between any places or ports in Canada, the pro-
visions of this Act in respect of tolls shall, so far as they are
applicable, extend to the traffic carried thereby.


Traffic over or through certain Railway Bridges or Tunnels.


27"'. When any <,ompany has power under any Special Act Traffic
to construct, maintain and operate any bridge or tunnel for ov~r certain
'1 for rail d ffi d bridges eta.rai way purposes, or or rai wayan tra c purposes, an to •


charge tolls for traffic carried over, upon or through such
structure by any railway, the provisions of this Act in respect
of tolls shall, so far as they are applicable, extend to such
company and to the traffic so carried.


Express Companies.


2",S. Every company which grants any facilities for the Equal facili-
carriage of goods by express to any incorporated express com- ties ~be
pany or person, shall grant equal facilities, on equal terms and rx~~es8!>m.
conditions, to any other incorporated express company which panies,
demands the same. 51 V,! c. 29, s, 242.


Penalties and Actions.


2",9. The company or any director or officer thereof, or Penalties for


any receiver, trustee, lessee, agent or person,. acting for or ~~!~~~JLs.
employed by the company, who, alone or WIth any other
company or person, shall wilfully do or cause to be done, or
shall willingly suffer to be done any act, matter or thing,
contrary to the provisions of, or to any order, direction, decision
or regulation of the Board made or given under, this Act
in respect of tolls, or who shall aid or abet therein, or shall
wilfully omit or fail to do any act, matter, or thing thereby
required to be done, or shall cause or willingly suffer or
permit any act, matter or thing, so directed or required
thereby to be done, not to be so done, or shall aid or abet
any omission or failure, or shall be guilty of any infraction
of any such order, direction, decision or regulation, or any
of such provisions of this Act, or shall aid or abet therein,
shall, for each offence be liable to a penalty of not more than
one thousand dollars, nor less than one hundred dollars. 51
V., c. 29, s. 241, Am.
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Penalties for 2. Any company or any officer or agent thereof, or anyt~s:o~~~~~.person acting for or employed by the company, who, by means
of false billing, false classification, false report of weight or by
any other device or means shall knowingly, wilfully, or shall
willingly suffer or permit auy person or persons to obtain
transportation for goods at less than the required tolls then
authorized and in force on the railway of the company, shall
for each offence be liable to a penalty of not exceeding one
thousand dollars nor less than one hundred.


r'Fal~\rfOb 3. Any person or any officer or agent of any incorporated com-
.hi;p~~:~~c.Y pany who shall deliver goods for transportation to the company


or for whom as consignor or consignee the company shall trans-
port goods, who shall knowingly or wilfully, by false billing,
false classification, false weighing, false representation of the con-
tents of the package, or false report of weight, or by any other
device or means, whether with or without the consent or con-
nivance of the company, its agent or agents, obtain transporta-
tion for such goods at less than the regular tolls then autho-
rized and in force on the railway shall for each offence be
liable to a penalty of not exceeding one thousand dollars nor
less than one hundred dollars. The Board may make regula-
tions providing that any such person or company shall, in
addition to the regular toll, be liable to pay to the company a
further toll not exceeding fifty per cent of the regular charge.
The company may, and when ordered by the Board shall, open
and examine any package, box, case, or shipment, for the pur-
pose of ascertaining whether this subsection has been violated.


Penaltiea for 4. Any person or company, or any officer or agent of any
inducing un- h h II .C!! t . h II licitjUBt discrimin- company, w 0 s a Oller, gran, or give, or s a so lCl ,accept
atioo. or receive any rebate, concession, or discrimination in respect


of the transportation of any traffic by the company, whereby
any such traffic shall by any device whatsoever, be transported
at a less rate than that named in the tariffs then in force, or for
whom the company, or any of its officers or agents, shall by
any such means be induced to transport traffic, and thereby
to discriminate unjustly in his, its, or their favour as against
any other person or company, or who shall aid or abet the
company in any unjust discrimination, shall for each offence
be liable to a penalty not exceeding one thousand dollars nor
less than one hundred dollars.'


Tariff binding 5. Whenever the company files 'with the Board any
011 company. tariff, and such tariff comes into force and is not disallowed


by the Board, under this Act, or participates in any
such tariff, the tolls in such tariff, while so in force, shall as
against such company, its officers, agents or employees, in any
prosecution under this Act, be conclusively deemed to be the
legal tolls chargeable by such company, and any departure
therefrom shall be an offence under this Act.


Actions for 6. The company shall, in addition to any penalty in this
treble dam- bas'"f. section provided, e liable at the suit of any person injured to


three times the amount of the actual damage he may be
proved to have sustained, by reason of any infraction by the
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company or any officer, servant or agent of the company, of
any of the provisions of, or of any order, direction, decision
or regulation made or given by the Board under this Act in
respect of tolls. 51 V., c. 2!), s. 290, Am.


7. No prosecution shall be had or instituted for any penalty ~eave of
provided under this section nor shall any action be commenced. n~c~:~ary.
for any treble damages under. this section without the leave
of the Board first being obtained.


Collection oj Tolls.


2S0. In case of refusal or neglect of payment on demand Enforcing
of any lawful tolls, or any part thereof, the same shall be rIrment of:
recoverable in any court of competent jurisdiction; or the 0 3.


agents or servants of the company may seize the goods for or
in respect whereof such tolls are payable and may detain the
same until payment thereof, and in the meantime the said
goods shall be at the risk of the owners thereof. 51 V., c. 29,
s, 234, Am.


2. If the tolls are not paid within six weeks, and where the Sale of goods
goods are perishable goods, if the tolls are not paid upon de- t:n;.ecover
mand or such goods are liable to be destroyed while in the .
possession of the company by reason of delay in payment
or taking delivery by the consignee, the company may
advertise and sell the whole or any part of such goods
and out of the money arising from such sale retain the tolls
payable and all reasonable charges and expenses of such
seizure. detention and sale, and shall deliver the surplus, if
any, or such of the goods as remain unsold, to the person
entitled thereto. 51 V., c. 29, s, 2~5, Am.


3. If any goods remain in the posseseion of the company Unclaimed
unclaimed for the space of twelve months, the company may goods,
thereafter and on giving public notice thereof by advertise- Notice.
ment for six weeks in the Official Gazette of the province in
which such goods are, and in such other newspapers as it
deems necessary, sell such goods by public auction, at a time Sale.
and place which shall be mentioned in such advertisement,
and, out of the proceeds thereof, PIlY such tolls and all reason-
able charges for storing, ad vertising and seIling such goods; Application of
and the balance of the proceeds, if any, shall be' kept by the proceeds.
company for a further period of three months, to be paid over
to any person entitled thereto. 51 V., c. 29, s, 236.


4. In default of such balance being claimed before the expi- Unclaimed.
ration of the period last aforesaid, the same shall be deposited balances,
with the Minister of B'inance and Receiver General for the
public uses of Canada but may be claimed by the person
entitled thereto at any time within six years from the date of
such deposit. 61 V., c. 29, s, 237, Am.
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Afgree)me1nts 281. Where the company is authorized by any Special
or sa e, ease, A f h P 1· f Canadac to enter dor nmalgama- ct 0 t e . ar lament 0 ana a, to enter mto an agreement
tion of mil- with any other company for selling, conveying or leasing to
way. h ·1such company t e rai way and undertaking of the company,


in whole or in part, or for purchasing or leasing from such
company, the railway and undertaking of such company, in
whole or in part, or for amalgamation, such agreement shall


;\~~:h~iJe~~. be first approved by two-thirds of the votes of the shareholders
of each company, parties thereto, at an annual general meeting,
or at a special general meeting of each company called for the pur-
pose of cousidering such agreement, at each of which meetings
shareholders representing at least two-thirds in value of the
capital stock of each company are present or represented by


!?anction ~f proxy; and upon such agreement being so approved, and
C~~~cilo~~nre_ duly executed it shall be submitted to the Board with an appli-
c?mmf~a- d cation for a recommendation to the Governor in Council for
tion 0 oar. the sanction thereof.
Notli~e °t.f to ~. Notice of the proposed application therefor shall be pub-
app lea Ion 1· h d· Tli C d G £' 1· h .Board. IS e III e ana a azette ror at east one mont prIOr to


the time, to be stated therein, for the making of such applica-
tion, and also, unless the Board otherwise orders, for a like
period in o~e newspaper in each of the counties or electoral
districts through Which the railway, to be sold, leased or
amalgamated, runs, in which a newspaper is publish-d.


3. Upon such notice being given the Board shall grant or
refuse such application, and upon granting the same shall
make a recommendation to the Governor in Council for the
sanction of such agreement.


4. Upon such agreement being sanctioned by the Governor
in Council, a duplicate original ot such agreement shall be
filed in the office of the Secretary of State for Canada, and
thereupon such agreement shall come into force and effect,
and notice thereof shall be forthwith given in The Canada
Gazette, and the production of The Canada Gazette containing
such notice shall be prima facie evidence of the requirements
of this section being complied with.
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Amalgamation Agreements.


282. Upon any agreement for amalgamation coming into
effect, as provided in the last preceding section, the companies,
parties to such agreement, shall, subject to the provisions of
this Act and the Special Act authorizing such agreement to be
entered into, be deemed to be amalgamated, and shall form
one company, under the name, and upon the terms and con-
ditions in such agreement provided, and the amalgamated
company shall possess and be vested with all the railways and
undertakings, and all other the powers, rights, privileges,
franchises, assets, effects, and properties, real, personal, and
mixed, belonging to, possessed by, or vested in the companies,
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parties to such agreement, or to which they, or any or either Undertakings


of them, may be or become entitled, and shall be liable tor all ~~I;::!~edn
claims, demands, rights, securities, causes of action, complaints, company,
debts, obligations, works, contracts, agreements, or duties, to
as full an extent as any, or either, of such companies were at
or before the time that the amalgamation agreement came
into effect,


2S3. Notwithstanding anything in any agreement made or 8,aving of
sanctioned under the provisions of the last two preceding sections rtlg~t9 and


hi d ft' d fi d c auns,every act, matter or t mg, one, e ecte or COil rme under
or by virtue of this Act or the Special Act before the date of
the coming into effect of such agreement, shall be valid as if
such agreement had never come into effect ; and such agree-
ment shall be subject, and without prejudice, to every such
act, matter or thing, and to all rights, . liabilities, claims and
demands, present or future, which would be incident to, or con-
sequent upon such act, matter or thing if such agreement had
never come into effect; and in the case of an agreement for
amalgamation, as to all acts, matters and things so done,
effected or confirmed, and as to all such rights, liabilities,
claim" and demands, the amalgamated company shall for all
purposes stand in the place of, and represent, the companies
who are parties thereto, and the generality of the provisions
of this section shall not be deemed to be restricted by any
Special Act unless this section is expressly referred to in such
Special Act, and expressly limited or restricted thereby.


Traffic Agreements.


2S4. The directors may, at any time, make and enter into Tra.ffic agree-
any a.greement or arrangement, not inconsistent with the pro- menta.
visions of this or the Special Act, with any other company,
either in Canada or elsewhere, for the iuterchange of traffic
between their railways or .vessela, and for. the division and
apportionment of tolls in respect of such traffic,


2. The directors may also make and enter into any agree-
ment or arrangements, not inconsistent with the provisions
of this or the Special Act, for the running of the trains
of one company over the tracks 01 another company, and
for the divi.sion and apportionment of tolls in respect of
such traffic, and generally in relation to tho management
and working of the railways, or any of them, or any part
thereof, and of any railway or railways in connection there-
with, for any term not exceeding twenty-one years, and to
provide, either by proxy or otherwise, for the appointment of a
joint committee for the better carrying into effect any such
agreement or arrangement, with such powers and functions as
are considered necessary or expedient,-su bjectto the like con- Conditions.
sent of the shareholders, the sanction of the Governor in Council
upon the recommendation of the Board, application, notices and
filing, as provided in section 281 with respect to amalgamation
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agreements, except that publication of notices in The Canada
Gazette shall be sufficient, and that the duplicate original of
such agreement or arrangement shall upon being sanctioned
be filed with the Board: Provided that the Board may, by
order or regulation, exempt the company from complying with
any of the foregoing conditions with respect to any such ag-ree-
ment or arrangement made or entered into by the company
for the transaction of the usual and ordinary business of the
company, and where such consent of the shareholders is
deemed by the Board to be unnecessary. 51 V., c. 29, R3. 238,
239, Am.


3. Neither the making of any such arrangement or agree-
ment, nor anything therein contained, nor any approval there-
of, shall restrict, limit, or affect any power by this Act vested
in the Board, or relieve the companies from complying with
the provieions of this Act.


XIII.-INsoLVENT COMPANIES.


Directors of 2Sii. Where a company is unable to meet its engagements
insolvent • h . di h di h frailway WIt ItS ere itors, t e irectors may prepare a so erne 0
f{Jmpahy ma.~ arrangement between the company and its creditors (with or
~r~a~~e~e~~ without provisions for settling and defining any rights of share-
C E~chequer holders of the company as among themselves, and for raising,
our if necessary, additional share and loan capital, or either of


them) and may file it in the Exchequer Court with a declara-
tion in writing, under the common seal of the company, to
the effect that the company is unable to meet its engagements
with its creditors, and with an affidavit of the truth of such
declaration made by the president and directors, or by a
majority of the president and directors of the cllmpany, to
the best of their respective judgment and belief. 1 Edw.
VII.,c. 31, s, 1, Am.


Effect of 2. After the filing of the scheme, the Exchequer Court may,
filing. on the application of the company on summons or motion in a


summary way, restrain any action against the company on
such terms as the Exchequer Court thinks fit. 1Edw. VII.,
c 31, s. 2, Am.


Notice of 3. Notice of the filing of the scheme shall be published in
filing. . The Canada Gazelle. 1 Edw. VII., c. 31, s, 3.
Effect of 4. After such publication of notice, no execution, attach-
notice. ment, or other process against the property of the company


shall be available without leave of the Exchequer Court, to be
obtained on summons or motion in a summary way. 1Edw.
VII., c. 31, s. 4, A.m.


286. The scheme shall be deemed to be assented to by the
holders of mortgages or bonds issued under the authority
of this or any special A.ct relating to the company, when it
is assented to in writing by three-fourths in value of the holders
of such mortgages or bonds, and shall be deemed to be assente.d
to by the holders of debenture stock of the company when It
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is assented to in writing by three-fourths in value of the holders
of such stock. 1 Edw. VII., c. 31, s. 5, .Am.


2. Where any rent charge or other payment is charged Assent of
on the receipts of, or is payable by, the company in consid- ~~~~~hB~~
eration of the purchase of the undertaking of another com- etc.
pany, the scheme shall be deemed to be assented to by the
holders of such rent charge or other payment when it is as-
sented to in writing by three-fourths in value of such holders.
1 Edw. VII., c. 31, s, 6.


3. The scheme shall be deemed to be assented to by the Assent of
guaranteed or preference shareholders of the company when guafranteed or
. . d to Ju wri . J: 11 If h 1 pre erenceIt IS assente to III writing as 10 ows:- t ere is on y one shareholders.
class of guaranteed or preference shareholders, then by three-
fourths iu value of that class; and if there are more classes of
guaranteed or preference shareholders than one, then by three-
fourths in value of each such class. 1 Edw. VII., c. 31, s. 7.


4. The scheme shall be deemed to be assented to by the Ass.ent of
ordinary shareholders of the company when it is assented to ~~~h~lde
by a special general meeting of the company specially called I'3.


for that purpose. 1 Edw. VII., c. 31, s. H.
5. Where the company is lessee of a; railway, the scheme Assent.of


shall be deemed to be assented to by the leasing company ~~~~~!n~is
when it is aseented to as follows :- lessee of


(a.) In writing by"three-fourths in value of the holders of railway.


mortgages, bonds and debenture stock of the leasing com-
pany;


(b.) If there is only one class of guaranteed or preference
shareholders of the leasing company, then in writing by three-
fourths in value of that class, and if there are more classes or
guaranteed or preference shareholders in the leasing comp.any
than one, then in writing by three-fourths in value of each
such class;


(~.) By the ordinary shareholders of the leasing com-
pany at a special general meeting of that company specially
called for that purpose. 1 Edw. VII., c. 31, s, 9.


6. The assent to the scheme of any class of holders of Wbe~ aSgent
mortgages, bonds or debenture stock, or of any class ofholders d':;en:ed
of a rent charge or other payment as aforesaid or of any class of with.
guaranteed or preference shareholders, or of a leasing company,
shall not be requisite in case the scheme does not prejudicially
affect any right or interest of such class or company. 1Edw.
VII., c. 31, 1:'. 10.


2N7. If, at any time within three months after the filing Application
of the scheme, or within such extended time as the Exchequer ~~~~'firmation
Court, from time to time, thinks fit to allow, the directors of o~ scheme.
tho company consider the scheme to be assented to as by this
Act required, they may apply to the Exchequer Court by
petition in a summary way tor confirmation of the scheme.


2. Notice of any such application when intended shall be Notice of
published in The Canada Gazette. 1 Edw. VII., c. 31, s. 11, application.
Am.
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3. After hearing the directors, and any creditors, share-
holders, or other persons whom the Exchequer Court thinks
entitled to be heard on the application, the court, if satisfied
that the scheme has been, within three months after the filing
of it, or such extended time, it any, as such court has allowed,
assented to as required by this Act, and that no sufficient
objection to the scheme has been established, may confirm the
scheme. 1 Edw. VII., c. 31, s. 12, Am.


Enrolment in 4. The scheme when confirmed shall be enrolled in the'
court. E Cxchequer ourt, and thenceforth it shall be binding and


.effectual to all intents, and the provisions thereof shall, against
and in favour of the company and all persons assenting
thereto or bound thereby, have the like effect as if they had
been enacted by Parliament. 1 Edw. VII., c. 31, s. ]3, Am.


5. Notice of the confirmation and enrolment of the scheme
shall be published in The Canada Gazelle. 1 Edw. VlI., c. 31,
s.14. . .
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288. The company shall at all times keep at its principal
or head office printed copies of the scheme when confirmed and
enrolled and shall sell such copies to all persons desiring to
buy them at a reasonable price, not exceeding ten cents for
each copy.


2. If the company fails to comply with this provision it
shall be liable to a penalty not exceeding one hundred dollars,
r.nd to a further penalty not exceeding twenty dollars for every
day during which such failure continues after the first penalty
is incurred. 1 Edw. VII., c. 31, s. 15.


2",". The judge of the Exchequer Court may make general
rules for the regulation of the practice and procedure of the
court under the .last preceding four sections of this Act,
which rules shall have force and effect when they are approved
by the Governor in Council. 1 Edw. VII., c. 31, s, 16.


XIV.-OFFENCES AND PENALTIES.:


Compa.ny not . 290. No company shall, either directly, or indirectly, em-
~~kr~~;herploy any of its funds in the purchase of its own stock, or in the
companies, acquisition of any shares, bonds or other securities issued by any
Existing other railway company in Canada; but this shall not affect
rights saved. the powers or rights which any company in Canada now has


or possesses by virtue of any ~pecial Act to acquire, have or
hold shares, bonds, or other securities, of any railway company
in Canada or the United States. 51, V., c. 29, s. 276, Am.


Penalty upon 2. Every director of a railway company, who knowingly
directors. permits the funds of any such company to be applied in viola-


tion of this section, shall incur a penalty of one thousand dollars
for each such violation, which penalty shall be recoverable on in-
formation filed in the name of the Attorney General of Canada:
and a moiety thereof shall belong to His Majesty, and the
other moiety thereof shall belong to the informer; and the
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acquisition of each share, bond or other security, or interest,
as aforesaid, shall be deemed a separate violation of the pro-
visions aforesaid. 51 V., c. 29, s. 277.


291. Every person not connected with the railway, or ern- Walking on
played by the company, who walks along the track thereof, tra'h\·ted.
except where the same is laid across or along a highway, is pro 1 I


liable on summary conviction to a penalty not exceeding ten
dollars.


2. Every person who wilfully breaks down, injures, weakens Destruction
or destroys any gate, fence, erection, building or structure of °bf.fdences,to


blit d f d n gee, 0 •a company, or removes, a 1 erates, e aces or estroys any
printed er written notice, direction, order, by-law or regulation Defacing
of a company, or any section of, or extract from this Act or any nottces, ete,


other Act of Parliament, which a company or any of its officers
or agents have caused to be posted, attached or affixed to or
upon any fence, post, gate, building or erection of the company,
or any car upon any railway, shall be liable on summary con- Penalt,.
viction to a penalty not exceeding fifty dollars, or, in default
of payment, to imprisonment for a term not exceeding two
months.


3. Every person who enters upon any railway train without Fra.udulflntly
the knowledge or consent of an officer or servant of the company ta.ttemlPt~Pthg~


. h . f d I lv to be carri d be-said fail rave WI ou.WIt mtent rau u ent y to e carrie upon t e. sat rai way payil1g f"ra.
without paying fare thereon, or who wilfully obstructs or
impedes any officer or agent of the ~ompany in the execution
of his duty upon any train, railway, or upon any of the prem- Obstructing
ises of the company, or who, not being an employee of the ~~~hoa:Yfes
company, wilfully t.repasses by entering upon any of the sta- n 1 .


tions, cars or buildings of the company in order to occupy the Trespassing.
same for his own purposes, shall be liable to the like penalty
or imprisonment, and shall be liable to be proceeded against
and dealt with in like manner, as mentioned in subsection two Penalties.
of this section in regard to the offences therein mentioned.


4. Any person charged with an offence under this section Wimeseee,
shall be a competent witness on his own behalf 51 V., c. 29,
s, 273, Am. ; 62-63 V., c. 87, s. 4.


292. If the Board orders any company to erect, at or near, Board may
or in lieu of, any highway crossing at rail level, a foot bridge, br~dr!oot-
or foot bridges, over its railway, for the purpose of enabling e~cfed at
persons, passing on foot along such highway, to cross the rail- ~-:':;=!ing8
way by means of such bridge or bridges, from and after the .
completion of such foot bridge or foot bridges so required to
be erected, and while the company keeps the same· in good Subsequent
and sufficient repair, such crossing shall not be used by foot h~;h~~ay
passengers on the said highway, except during the time when crossing,


the same is used for the passage of carriages, carts, horses or
cattle along the said road.


2. Every person who offends against the provisions of this Penalty fo~
. . I· bl . ti 1 non-corapli-section IS Ia e, on summary convic IOn to a pena ty not ex- ance.


ceeding ten dollars. 51 V., c. 29, s, 274, Am.
383 293.
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293. Every company which shall erect, operate or main-
tain any bridge, approach, tunnel, viaduct, trestle, or any
building, erection or structure, in violation of this Act, or of
any order or regulation of the Board, shall for each offence
incur a penalty of fifty dollars. Sub. for 51 V., c. 29, s. 189.


Liability of 294. The company, or any director or officer thereof, or
dC?mp~ny,tc any receiver, trustee, lessee, agent, or person, acting for or
i~r~~rt~e ., employed by the company, doing, causing or permitting to be
cases. done, any matter, act or thing contrary to the provisions of


this or the special Act, or to the orders or directions of
the Governor in Council, or of the Board or Minister made
hereunder, or omitting to do any matter, act or thing
required to be done on the part of any such compan 'f,


Damages. or person, is liable to any person injured thereby for the full
amount of damages sustained by such Act or omission; and
if no other penalty is, in this or the special Act,· provided


Penalty. for any such act or omission, is liable, for each offence, to
a penalty of not less than twenty dollars, and not more than
five thousand dollars, in the discretion of the court before
which the same is recoverable. 51 V., c. 29, s. 289, ss. 1, Am.


Intoxication
of conductors
and drivers.


295. Every person who is intoxicated while he is in charge
of a locomotive engine, or acting as the conductor of a car or
train of cars, is guilty of an indictable offence and liable to ten
years' imprisonment. 51 V., c. 29, s, 292.


Selling liquor 2. Every person who sells, gives or barters any spirituous
;om~~;:!s or intoxicating liquor to or with any servant or employee of
on duty. any company, while on duty, is liable on summary conviction


to a penalty not exceeding fifty dollars, or to imprisonment
with or without hard labour for a period not exceeding one
month, or to both. 51 V., c. 29, s. 293.


Violation by 296. Every officer or servant of, and every person employed
b~.)~~~e;tc.~f by the company, who wilfully or negligently violates any by-
~~;~~~a~~:e~~law


d
,ruledo.r r£egulation of thc


d
compan.y or lr'tshdiBrectodrslawffulhly


ma e an In orce, or any or eror notice 0 t e oar, or 0 t e
Minister or of an inspecting engineer, ot which a copy has been
delivered to him, or which has been posted up or open to his
inspection in some place where his work or his duties, or any of
them, are to he performed, if such violation causes inju ry to any
person or to any property, or exposes any person or any proper-
ty to the risk of such injury, or renders such risk greater than
it would have been without such violation, although no actual
injury occurs, is guilty of an offence, and shall, in the
discretion of the court before which the conviction is had, and
according as such court considers the offence proved to be more


Penalty. or less grave, or the injury or risk ofinjury to person or property
to be more or less great, be punished by fine or imprisonment,
or both; but no such fine shall exceed four hundred dollars,
and no such imprisonment shall exceed the term of five years.
51 V., c. 29, s. 294, Am.
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2. The company may, in all cases under this section, pay the Recovery of


d d h f penalty fromamount of the penalty an costs, an recover t e same rom employees,
the offender or deduct it from his salary or pay. 51 V., c. 29,
B.295.


2U7. Every person who wilfully or negligently violates any Violation of


b I I I· f h . l' bl by-laws etc.,y- aw, ru e or regu atiou 0 t e company IS ia e, on summary by othe~
conviction, for each offence, to a penalty not exceeding the persons.
amount therein prescribed, or if no amount is so prescribed, to
a penalty not exceeding twenty dollars; but no such person Penalty.
shall be convicted of any such offence, unless at the time of
the commissiou thereof a printed copy of such by-law, rule or Proviso 35


regulatiou was openly affixed to a conspicuous part of the ~ ~ostingt
station at which the offender entered the train or at or near yaw, e 0.


which the offence was committed. 51 V., c. 29, s. 296.


29R. Every person who- Damaging


( ) b - t therwi .. k freight WItha. ores, pIerces, cu s, opens or 0 erwise mjures any cas , intent to steal
box or package, which contains wine, spirits or other liquors, contents.
or any case, box, sack, wrapper, package or roll of goods, i.n,
on or about any car, wagon, boat, vessel, warehouse, station
house, wharf, quay or premises of, or which belong to any
company, with intent feloniously to steal or otherwise unlaw-
fully to obtain or to injure the contents, or any part thereof,
or,-


(b.) unlawfully drinks or wilfully spills or allows to run to Drinking or
h 1· h f. wastmgwaste any sue lquors, or any part t ereo ,- liquor.


is liable, on summary conviction, to a penalty not exceeding
twenty dollars over and above the value of the goods or liquors Penalties.
so taken or destroyed, or to imprisonment, with or without
hard labour, for a term not exceeding one month, or to both.
51 V., c. 29, s. 297.


2!H•• When the violation of, or failure to comply with, ~ach .day's
any provisions of this Act, or any regulation or order or diree- ~hY!"~~~~~
tion of the Board, or the Minister, or the Governor in Council, order '
or of any inspecting engineer, is made an offence subject to ~d~t~r~~e:'
penalty, by this Act, or by any regulation made under this offence.
Act, each day's continuance of such violation) or failure, to
comply, shall constitute a new and distinct offence.


2. For the purpose of enforcing any penalty under any of the 4-ct of offiiSo


provisions of this Act, or enforcing any regulation, order, or ~~~,°d(~m~~{'
direction of the Board, the Minister, or the Governor in Council, to 1?6 .act °fr. . . d d hi A h . omISSIOn 0or any inspecting engineer, ma e un er t 1S ct, t e act, orms- Company.
sion, or failure of any officer, agent, or other person acting for.or
employed by the company acting within the scope of his employ-
ment shall in every case be also deemed to be the act, omission Oertaiu penal-


or failure of such company as well as that of the person; and ~~~~~~'a:
anything done or omitted to be done by the company, which, B,:,m~n.ry COD·


if done or omitted to be done by any director, or officer VlOtIODS.


thereof, or any receiver, trustee, lessee, agent, or person acting
for or employed by the company, would constitute an offence Recol~<lry of
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under this Act, shall also be held to be an offence committed
by such company, and upon conviction thereof the company
shall be subject to the like penalties as are prescribed by this
Act with reference to such persons.


300. Where any penalty, prescribed for any offence under
this Act, is one hundred dollars or less, with or without impri-
sonment, the penalty may, subject to the provisions of this
Act, be imposed and recovered on summary conviction before
a justice of the peace; and where the penalty prescribed is
more than one hundred dollars and less than five hundred
dollars, the penalty may, subject, as aforesaid, be imposed and
recovered on summary conviction before two or more justices,
or before a police magistrate, a stipendiary magistrate or any


- person with the power or authority of two or more justices of
the peace.


2. Whenever the Board shall have reasonable ground for
belief that the company, or any person or corporation is violat-
ing or has violated any of the provisions of this Act in respect
of which violation a penalty. may be imposed under this Act,
the Board may request the Attorney General for Canada to
institute and prosecute proceedings on behalf of His Majesty
the King against such company or person for the imposition
and recovery of the penalty provided under this Act for such
violation, or the Board may cause an information to be filed in
the name of the Attorney General for Canada for the imposi-
tion and recovery of such penalty.


3. No prosecution shall be had against the company for any
penalty under this Act in which the company might be held
liable tor a penalty exceeding one hundred dollars, without the
leave of the Board being first obtained.


Penalties a 301. Where the company has been convicted of any
~:il;v~~~rge Oil penalty under this Act, such penalty shall be the first lien or


charge upon the railway, property, assets, rents and revenues
of the company.
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XV.-STATISTICS AND RETURNS.


302. In the following sections of this Act down to section
three hundred and eight inclusive, unless the context other-
wise requires, the expression "company" means a com-
pany constructing or operating a line of railway in Canada,
whether otherwise within the legislative authority of the
Parliament of Canada or not, and includes any individual or
individuals not incorporated, who are owners or lessees of a
railway in Canada, or parties to an agreement for working a
railway in Canada. 51 V., c. 29, s. 298.


303. Every company shall annually prepare returns in
accordance with the forms contained in schedule one to this
Act, of its capital, traffic and working expenditure, and of all


386 information
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information required, as indicated in the said form, to be fur-
nished to the Minister j and such returns shall bo dated and
signed by, and attested upon the oath of the secretary, or
some other chief officer of the company, and of the president, Form and
or in his absence, of the vice-president or manager of the com- o.ttesto.ttOn.


pany.


h
2'dSuch retuh~nhsshhallbhemalde for thle period includded


b
from fn~l:~ed.


t e ate to w ic t e t en ast year y returns ma o y the
company extended, or from the commencement of the opera-
tion of the railway, if no such returns have been previously
made, and, in either case, down to the last day of June, in the
then current year.


3. A duplicate copy of such returns, dated, signed and D'.Ipiicate f~
attested in manner aforesaid, shall be forwarded by such com- MUll8ter.,


pany to the Minister within three months after the first day of
July in each year.


4. The company sha 11 also, in addition to the information Othel' returns
required to be furnished to the Minister, as indicated in tho ~~~ired.
said schedule one, furnish such other information and returns
.as are, from time to time, required by the Minister.


5. Every company which makes default in forwarding such Penalty fo!,
returns in accordance with the provisions of this section, shall ~~~~~mph.
incur a penalty not exceeding ten dollars for every day during
which such default continues ..


6. The Minister shall lay before both Houses of Parliament, Returna to be
within twenty-one days from the commencement of each session p~~r~~~~.()
thereof, the returns made and forwarded to him in pursuance 1 n .


of this section. 51 V., c. 29, s. 299.


304. Every company shall, weekly, prepare returns of its Weekly
traffic, that is to say, from the first to the seventh of the month. ~tffins of
inclusive, from the eighth to the fourteenth inclusive, from the ra c.
fifteenth to the twenty-first inclusive, and from the twenty-
second to the close of the month, inclusive, and such returns
shall be in accordance with the form contained in schedule two
to this Act, and a copy of such returns, signed by the officer
of the company responsible for the correctness of such returns,
shall be forwarded by the company to the Minister, within
seven days from the day to which the said returns have been
prepared. The Minister may in any case extend the time
within which such returns shall be forwarded.


2. Every company which makes default in forwarding the Penalty.
weekly returns to the Minister, shall incur a penalty not ex-
ceeding ten dollars for every day during which such default
continues. 51 V., c. 29, s, 300, Am.


3. Every person who, knowing the same to be false in Making false


any particular, signs any return required by this or the next ::~:J~~:',\Il'
preceding section, is guilty of an offence punishable on sum- our,
mary conviction. 51 V., c. 29. s. 301, Am.


304}. Every company shall, within one month after the Semi-annual


first days of January and July. in each and every year, make :~~i~~~~
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to the Minister, under the oath of the president, secretary or
superintendent of the company, a true and particular return of
an accidents and casualties, whether to life or property, which
have occurred on the railway of the compauy during the half
year next preceding each of the said periods respectively,
setting forth-


(a.) the causes and natures of such accidents and casualties;
(b.) the points at which they occurred, and whether by


night or by day;
(c.) the full extent thereof, and all the particulars of the


same;
And shall also, when required by the Minister, return a true


copy of the existing by-laws of the company, and of its rules
and regulations for the management of the company ana of its
railway. 51 V., c. 29, s. 302, Am.


MiniB~ebrIfnay :-106. The Minister may order and direct, from time to time,
prescn e orrn h f, . hi h h h 11 d dof returns. t e orm m W 1C sue returns s a be ma e up, an may


order and direct auy company to make up and deliver to the
Minister, from time to time, in addition to the said periodical


Returns of returns, returns of serious accidents occurring in the course ofserious
accidents, the public traffic upon the railway belonging to such company,


whether attended with personal injury or not, in such form
and manner as the Minister deems necessary and requires for
his information with a view to public safety. 51 V., c. 29,
s.303.
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307. If the returns required under the two sections next
preceding, so verified, are not delivered within the respective
times in the said sections prescribed, or within fourteen days
after the same have been so required by the Minister, every
company which makes default in so doing shall forfeit to His
Majesty the sum of one hundred dollars for every day during
which the company neglects to deliver the same, 51 V., c.29,
s.304.


30S. All returns made in pursuance of any of the provi-
sions of the six sections of this Act next preceding shall be
privileged communications, and shall not be evidence in any
court whatsoever, except in any prosecution under subsection
three of section three hundred and four, or for perjury in
making the said oath or for forgery of said return or any
part thereof. 51 V., c. 29, s. 305, Am.


309. The Board may from time to time, by notice served
upon the company, or any officer, servant or agent of the
company, require it, or such officer, servant or agent to furnish
the Board, at or within any time stated in such notice, a
written statement or statements showing in so far, and with
such detail and particulars, as the Board requires, the aasets and
liabilities of the company-the amount of its stock issued and
outstanding-the date at which any such stock was so issued-
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the amount and nature of the consideration received by the com-
pany for such issue, and, in case the whole of such consideration
was not paid to the company in cash, the nature of the service
rendered to or property received by the company for which
any stock was issued-the gross earnings or receipts or ex- Of eamings
penditure by the company during any periods specified by the ~~!expendi-
Board, and. the purposes for which such expenditure was made .
-the amount and nature of any bonus, gift, or subsidy, Of bonuses.
received by the company from any source whatsoever, and
the source from which and the time when, and the circum-
stances under which, the same was so received or given-the
bonds issued at any time by the company, and what portion Of bonds.
of the same are outstanding and what portion, if any, have
been redeemed,-the amount and nature of the considera-
tion received by tho company for the issue of such .bonds
-the character and extent of any liabilities outstanding, qf B.e~t!red
chargeable upon the property or undertaking of the company, Iiabilities,


or any part thereof, and the consideration received by the
company for any such liabilities, and the circumstances under
which the same were created-the cost of construction of the Of COBb of
company's railway or of any part thereof,-the amount and property.


nature of the consideration paid or given by the company for Of cost of
any property acquired by it,-the particulars of any lease, con. acquirements.
tract or arrangement entered into between the company and Of leases and
any other company or person,-and generally, the extent, contracts.
nature, value and particulars of the property, earnings, and Generally.
business of the company.


2. The Board may summon, require the attendance of, and Powers of
examine under oath, any officer, servant or agent of the com- ~~~~tillg
pany, or any other person, as to any matters included in such returns.
return, or which were required by notice aforesaid to be
returned to the Board, and as to any matter or thing which, in
the opinion of the Board, is relevant to such return, or to any Or inquiries
inquiry which the Board deems it expedient to make in con- :~~.ctmg·
nection with any of the matters in this section aforesaid; and
for such purposes may require the production to the Board of rrociuoti~n
any books or documents in control of the company, or such ocumen B.


officer, serva.nt, agent or person.
3. If any company, or officer, servant, or agent thereof Refusal to


wilfully or negligently refuses to muke such return when, and mnke returns.


as thereunto, required by the Board, or fails to make any such
return to the utmost of its, or his, knowledge or means of
knowledge, the company, and every such officer, servant or
agent, so in default, shall severally be liable, on conviction, to Penalties.
a penalty not exceeding one thousand dollars, and in addition,
each such officer, servant or agent, so convicted shall be liable
to imprisonment in the common jail of tho county in which
such conviction is made, for any period not exceeding twelvo
months.


4. If the company, or any officer, servant, or agent Making f'ala.
thereof, wilfully or negligently makes any false return, or any B~~::rto
false statement in any such return, the company, and any
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such officer, servant or agent, shan he severally liable on
conviction to a penalty not exceeding one thousand dollars,
and such officer, servant or agent shall also on such convic-
tion, be liable to imprisonment for any period not exceeding
twelve months, in the common jail of the county where such
conviction is had.


Information 6. Any information furnished to the Board by any such
wivileged. return, or any evidence taken by the Board in connection


therewith, shall not be open to the public, or published, but
shall be for the information of the Board only; and if any
official or servant of the Board, or any person having access
to or knowledge of, any such return or evidence shall, without
the authority of the Board first obtained, publish or make
known any information, having obtained the same, or knowing
the same to have been derived, from such return or evidence,
he shall be liable, on conviction, to a penalty not exceeding
five hundred dollars for each offence, and to imprisonment Dot
exceeding six months in the common jail in the county
where such conviction is had.


Governor in 6. The Governor in Council may nevertheless require the
Council may
examine" Board to communicate to him in Council any or all information
returns, etc. obtained by it in manner aforesaid.
Board may 7. The Board may authorize any part of such information
:~~~r~ation to be made public when, and in so far as there may appear to
public, on the Board to be good and sufficient reasons for so doing; but
~~~~~:~ etc. if tho information 60 proposed to be made public by the Board,


• is of such character that the company would, in the opinion of
the Board, be likely to object to the publication thereof, the
Board shall not authorize such information to be published
without notice to the company and hearing any objection
which the company may make to such publication.


Penalty for
employees of
Board
divulging.


RIIJ:caJed
Acta.


Date when
Act comes
into force.


::X:VI.-REPEAL AND COMING INTO FORCE.


310. The following Acts of the Parliament of Canada are
hereby repealed :-


Chapter 29 of 51 Victoria ;-the whole.
Chapter 28 of 53 Victoria ;-the whole.
Chapter 51 of 54-55 Victoria ;-the whole.
Chapter 27 of 55-56 Victoria ;-the whole.
Chapter 27 of 56 Victoria ;-the whole.
Chapter 53 of 57-58 Victoria ;-the whole.
Chapter 9 of 59Victoria ;-the whole, except section 2.
Chapter 22 of 61, Victoria ;-the whole.
Chapter 37 of 62-63 Victoria ;-tbe whole.
Chapter 23 of 63-64 Victoria i-the whole.
Chapter 31 of 1 Edward VII. ;-the whole.
Chapter 32 of 1 Edward VII. ;-tbe whole.


311. This Act shall come into force on a day to be named
by proclamation of the Governor General, and notice thereof
shall be published in The Canada Gazette. Dut, in order to
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allow time for the companies to comply with this Actin re- Tolls not.
spect of tolls, tolls may be charged under the Jaw as it stood ~~:e~te!~~t1~
immediately before the coming into force of this Act, until later.
three months after this Act comes into force, or until such .ater
date as the Board may by order in any case, or by regulation,
fix and allow.


SOHEDULE ONE •


• • . . • . • . : ..........•••••... Railway Company.


RETURNfor the year eliding June 30, 19 ,required by the
Minister of Railways and Canals, showing the conditions of
the Capital and Revenue Account, etc., etc., of the Railways
in the Dominion of Canada.


No. 1.-LOCATION AND GENERAL DESCRIPTION OF RAILWAY,


SltOwing the county or counties through which the railway runs,
the terminal points, connections, if any, and giving a general
description of the line and the country through which it passes.


June 30, 19 •


No. 2.-0FFIOIAL NAME AND ADDRESS OF THE COMPANY AND
OFFICIAL SEAL.


No. S.-N AMES AND RESIDENCES OF DIRECTORS AND OFFICERS
OF THE COMPANY, JUNE 30, 19


Residences.Names of Directors.


President,
Vice-President,
Secretary,
Treasurer,
General Manager,
Engineers,
Superintendents.
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No. 4.-IJIST of all Statutes, Dominion or Provincial, in any
manner affecting the rnilways or any part thereof; from the
date of first construction to June 30, 19


No. 5.-LIST of all Statutes, Dominion or Provincial, under
which any subsidy, loan or bonus, has been paid or voted,
in respect of the rail way, or any part thereof, passed prior
to J'uno 30,19


No. 6.-LIST OF ALL CONTRACTSlIIADE BYTHE COMPANY,for the
coustructiou of any part of the Railway up to June 30, 19


Date. Description of 'York. Prices.Contractors.
Location


and
Mileage.'


Copies of any contracts must be furnished by the Company to the Minister wbea
required.


No. 7.-CAPITAL ACCOUNTTO JUNE 30, 19
====


\ IASI1~~~tIAShountl
Amount Capital Oa ~~~ "Rate of
Author- Sub. Fa'a p Interest Ill'
ized. scribed. B~nds' Dividend.


Bonds Sold.
Issued.


S ct...


Total amount of ordi-inry share capital ..•....
" of preference share capital. .....


$ cts. $ cts. Seta.


II ••••


of ordinary bonds .


"


II •••• ' •••••••.


of Governraent loans. . .. . .
bonuses .
subscription to
shares .


subscription to
bonds .


of municipal loans . . .. . .
bonuses .
subscription to
shares . . . . . .. ..


subscription to
bonds .


of capital from othcr sources .
"
"


Total capital .; . .. . .


Tltie
·State whether dividend is cumulative or not.
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This statement must agree with the totals shown in the
Anuunl Accounts or Statements from the Directors to the Com-
pany, prepared under section 84 of T'Le Railway Act, Hl03, a
copy of which must be transmitted With this return.


If there is more than one issue of preference shares or bonds,
state them and the amount of each class.


No. 8.-LoANS OR BONUSES FROM GOVERNMENTS OR MUNI-
CIPALITIES, UP TO JUNE 30, 19


Total


" '" j, j, ,
'" " ~
0 " " " .; "H .s UlB Ul£ ~


Q.


'0..0 ..... '0" '0" '" ~
From wha.t Source. :>"0 ~.2 cr.i 0 i:i


",]!l ...,~ ~.- ai •..... .•..
" " " " ,,"'" ~ 0:0 ...• 0.;


"" " !! "'E' ~ ".- " 0 "0>< 0><" ~ ., "8el Sel ealrJ3 81i~ r2 '.18
~ ~ ~ ...: A.-.- --- ---- -s-:r-; cts.


--
s cts, S cts, S ctt,. $ cts,


Governments ..• .....


----.-.- ------- ------ ----
Municipalities., . ....


Totnl '


No. 9.-BoNDS OR OTIIER SECURITIES NEGOT[ATED BY THE
COMPANY, UP TO JUNE 30, 19


Amounts. Rate of Interest, Date of Sa.le. Prices Realized.


------- ------- -------- ------
$ eta.S cts. $ cts. $ cts.


No. 10.-SALES OF LAND MADE BY TilE COM,PANY, UP TO
JUNE 30, 19


Acres Sold.


S cts.


Price per Acre. Amount,


Sets.
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No. n.-FLOATING DEBT, YEAR ENDING JUNE 30, 19


Total Amount. Rate of Interest. Remarks.


---------.-----------.-------------
Seta. s cts.


Note.-The floating debt includes all debts other than the bonded debts.


No. 12.-CHARAOTERISTICS OF ROAD, ETC., JUNE 30, 19


OWNED. Miles.


"Length of main line from to .. . .
t" branch from " . " to. . .. . .


..... to .


...... to .


.......................... to ."


Length of


LF.AsEn.


rail way from to .
.......................... to ...•....•.........
......................... to .
.......................... to .


Total mileage worked. . . . . . . . • . . . . . . . . . . . . . . . .. . ....


Length of road laid with iron rails.. .. .. . . . .. . .
" II steel rails " . .
" of sidings. . . . . .. .... ....•..•......... . ..................•
" of double track (if any) , . .


Weight of rail per yard, main line, iron V
" steel. " .


branches, iron. . .
II " If steel .


Number of car sheds and shops .
of engine-houses . . . ' .. .
of engines, steam or motor, owned by the Company .


" hired .........•.......................... " .....•
f h ed hl d {with steam power ....o power ouses .. own .- .. ; Ire .... with water power ...•


of sleeping cars owned by the Company ... _ ........•.•.......
II hired ...........................•.••.........


No. with air brakes .... owned •...... hired .....
" "automatic couplers ... owned .. hired, •


of parlour cars owned by the Company.......... . .
If hired 11 •••••••••••••••••• ••


No. with air brakes ..... owned ..... hired .
" "automatic couplers .. owned hired .


of dining C:l.rsowned by the Company. . . . . . . .. . . . . .
II hired " .......•...............


wi th air brakes . .. owned hired .
" with automatic couplers .... owned hired .


official CMS owned by the Company.............. . .
II hired " .......••.•.•......• ' .


with air brakes owned hired .
" with automatic couplers owned hired .


of first-class passenger cars owned by Company .
11 II hired .................•. 0 •••••••


" " with air brakes .. owned ... hired ...
11 II with auto. couplers II ••. ' II


of second -claas and immigrant cars owned by Com pany .
hired _ .


" "withairbrakes .. owned .. hired
" "withauto.coup!cl'S" .. "


baggage, mail and express cars owned by Company ...•• _..•...
hired .........•. _ .
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No. 12.-CHARACTERISTICS OF ROAD, ETC., JUNE 30, 19 .-Con.


Miles.


Number of baggage, mail and express cars with air brakes.owned .hired
II II "with auto, couplers If • • II •


of cattle and box freight cars owned by Company .
II "hired .


with air brakes. :owned:. hired ..
II ",vith auto. couplers II "


of refrigerator cars owned by the Company , .
" hired _ .


with air brakes. .. .. owned hired .
" with auto. couplers. . " .. . . . . " .


of platform cars owned by Company .
" hired .


with air brakes owned hired .
II with auto. couplers .. It II


of coal cars owned by Company .....•.................•......
hir~d.......................... .. . .
with air brakes , .owned hired .


" with auto. couplers.... " "
of conductors' Vans , .. , .. , ~. .. . . . . . . .


with air brakes. , owned, hired .
" with automatic couplers " .


of tool cars... . .. , ,................... .., .
" with air brakes. .. ,.,. owned hired ' .
" with automatic couplers " , . .. '"


of snow-ploughs and sweepers , .. ., , .
of flangers. ,.,' ', .. ,
of other rolling' 8t~ck.,. , . . . . . .. . ,.. . , .
of tiea to mile, rnam line ' .' .................•.... ,.


" II branches. . . .. .
Nature of fastenings used to secure joint of rail , ' ' .
Number of grain elevators , , ,
:::Capacityof " at ' .


N u~'ber of highwa; crossings~t~~il~i~~~i~t ":"hi~h'~~i~h~~~ .~;~ ~I"-c;pi~y~
II II 11 without watchmen .
" of overhead bridges carrying highway over railway .
It II It fa.rm crossings over ra.ilway.. . .


Height of overhead bridges above rail-level. . . .. ., ,...... '.
Number of highway crossings under railway .


" of farm crossings under railway. .. . .
of level crossings of other railways .
of junctions with other railways , ' , . . . . .. . .


" "branch lines.. . . .. , .
Radius of sharpest curve , . . . .. _.. . .
Number of feet per mile of heaviest gradient.. .. . . .
Gauge of railway .


Milp.age in Provinces. I
Miles


Completed.
(Rails laid).


Miles in
Operation.


Ontario .........•......... , .
~uebec .
New Brunswick ' .
Nova Scotia. , .
Prince Edward Island .
Manitoba ' , . . . . . . .. . .. .. . ., , .
British Columbia ... ' ...........................•....
North-west Territories .


Total. , .


* If the line, or a.ny portion of it, is under construction, the length being con-
structed to be given.


+The length of the main line is the distance from point to point, irrespective of
double track or sidings.


:::State where these are situated, and the capacity of each.
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No. lB.-AoTUAL ('OST OF RAILWAY AND ROLLING STOCK,


UP TO JUNE 30, 19 '.


S cta.
1. Cost of land and land damages .
2. Cost in connection with the administration of Land Gront in aid,


if any. . .
3. Cost of grading, masonry and bridging, station buildings, &c .•....
4. Cost of rolling stock of all kinds, including workshops ..........•...


Total. " ..


The above total to show the actual cash cost of construction and of rolling stock.


No. H.-OPERATIONS OF THE YEAR ENDING JUNE 30, 19
AND NUMBER OF MILES RUN.


1. Miles run by passenger trains. . . . . .. . .
2. fr<;ight trains , . . .. . ..
3. " mixed trams. . . . .. ..
4. Total miles run by trains. .. . .
5. II II engines. . . . . . . . . . . . . . . . . . . . .. . .
6. Total number of passengerR c:.rried... . . .. . .
7. " tons of freight (of 2,000 lbs.) carried .
8. Average rate of speed of passenger trains, .. . .
9. " "freight trains. . . . . . . . . . . . . .. . .
10. Average weight of passenger trains in motion.. . . . .. . . . . .
11. " " freight trains in mution... . .


Note.-A train consista of one or more cars.


No. 1o.-DESCRIPTION OF FREIGHT CARRIED DURING THB YEAR
ENDING JUNE 30, 19


Weight in
Tons.


1. Flour in barrels, No .
2. Grain in bushels, No ..•..........................................
3. Live stock, No " .
4. Lumber of all kinds, ft. B.M .
5. Coal and other fuel. .
6. Manufactured goods........... . .
7. All other articles .


Total weight carried.


No. 16.-EARNINGS OF RAILWAY FOR YBAR ENDING
JUNE 30, 19


Total .


------------------------------ ._---
1. From passenger traffic. . . . . . . . . . . . . . . • .
2. " freight traffic. .. .. .. .. .. . .
3. " mails and express freight. . . . . . .. . . . . . .. . . . . . .
4. " other BOUret's , .
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No. l7.-0PERATING EXPENSES-MAINTENANCE OF WAY,
BUILDINGS, ETC., FOR THE YEAR ENDING JUNE 30, 19


Sets.


------_._-- ---.----
1. Wages, etc., of labour employed on track, including sidings .
2. Cost of rails and fastenings . . . . . . . . . . . . . . .. . . . . . . .
3. Ballasting...................................... ..
4. Repairs of bridges and culverts .
5. " and renewals of buildings , . . . . .. .. . .
6. " of fencing. . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . .. . .
7. Clearing snow. . . . . . . . . .. . . .•. .. . /
8. Engmeering superintendence .


Total , 1----
--------- -- ---


No. lS.-OPERATING EXPENSEs-COST OF MOTIVE POWER FOR
THE YEAR ENDING JUNE 30, 19


._---_.--_.
$ cts .


1. Wages of engineers, motormen, firemen and cleaners "'"
2. Fuel. . . 1
3. Repairs of engines and tenders .
4. Oil. tallow, waste, etc., for engines '" .
5. l;'ulnptng engines :... .. .. .
6. Repa!rs of tools and machmery. . . . . .. . .. .. .. . . . . . . .. .. .
7. Supenntendence.............................................. . ..


Total .


No. 19.-0PERATING EXPENSES-MAINTENANCE OF OARS FOil
THE YEAR ENDING JUNE 30, 19


13 eta.
I..·_-----------1---


1. Wages and material for repairs of passenger cars '1
2. " " freill'11tC:l.I'S ILIllI snow ploughs .
3. " •• other rolling stock . . . .
4. Superintendence .


Total. .


3!l7 No.


115







116 Chap. 58. Railway Act. 3 EDW. VIf.


No. 20.-0PERATING EXPENSEs-GENE~AL AND OPERATING
CIlARGES FOR TilE YEAR ENDING JUNE 30, 19


------------------ ----
S cts.


1. Office expenses, including directors, auditors, manag-ement, travel-
ling e~penses, stationery, ere ... _.. _. .. . . . . . . . . . . . . . . . . . . . .. ..


2. Station agents, clerks, porters, ctc _. _. . .. . .
3. Conductors, ba['gagernen and brakemen .
4. Compensation for personal injuries '" .
5. Loss or damage to freight .
6. Cattl ••killed _ ......•. ' . ..•.•.....
7. ~erri.es and ferry-boats .
8. l<Of81gn agenCies. . . . . . . . . . .. .. . ...........•..•........
9. Smallstores, including Iights.Tamps and signals ..............•.. /
]0. All other charges ... _. _.......••...............................
1I.
12.


U 1----Total .


No. 21.-SUMMARY OF OPERATING EXPENSES FOR TilE YEAR
ENDING JUNE 30, 19


S cts.


-------------------------1-----
A. Maintenance of way, buildings, etc ..................•............
B. Motive power .
C. Maintenance of cara '"
D. General and operating expenses. . . . . . . . . . . . . . . . . . . . . . . . . . . .. .


Total cost of operating railway " .


Operating expenses per train mile .........•.......................... 1


The above statement to include the full cost of operating the railway, and the
total to correspond with the nnnual accounts or statements prepared under Sec. 84.
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No. 22.-AcCIDENTS DURING TilE YEAR ENDING
JUNE 30, 19


PASSEN!lEIU:I. EMPLOYEES. OTHERS. TOTAL.


Cause of Accident. ---- ---- ---- ----.0 -0 -0 .0
-0 <ll ] 2: -0 <ll li ~~


•.. <ll ..
=' " S " S "~
.., i2 '2 '2 ..,
H H ~ H ~ H-----,---


1." Fell from cars or engines.
2. Jumping on or off trains


or engines when in rno-
tion .


3. At work on or near the
track, making up trains


4. Putting arma or heads out
of windows .


5. Coupling cars .
6. Col lisions, or by trains


thrown from track .....
7. Struck by engine or cars


on highway crossiD~ ...
8. Walking, standing,IYlllg, I


sitting or being on track
9. Ex{'losions .


i~:~~h:;~~~:~~~~~·.:::::::'1_1_1_1_1_1_1_1_
Total .


o


No. 23.-DETAILS OF ACOIDENTS DURING YEAR ENDING
JUNE 30, 19


Date.
Name, Address I


and Place of Accident.
Occupation of Pel'!lons.


Nature
Cause. and Extent of


Injury.


Passengers and employees t6 be entered separately.
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CANADA,


Province oj .
I


County of .


To WIT:


Railway Act. 3 EDW. VII.


Affidavit for President, or, in his
absence, for Vice-President


or Manager.


I, ••..••...........•.......... of the (1) .•...•..••.•
of. .....•.••..•••• in the County of .....•...............
and Province aforesaid (2) .• , •••••••••.• , ••• , •.•••• of the


Railway Company, being duly sworn, make oath and say:-
That, to the best of my knowledge, information and belief,


the foregoing returns are true and correct.


SWORN before me at the .•...•.... of .........• }
in the County of. , .. this. . . . . . . . . .
day of .....•............... 19 .


(R) ••••••••••••••••••••••
(1). City, town, township or parish. (0). President, Vice-President or Manager


(0). Official capacity of person administering oath. •


OANADA,


Province oj .


County of .


To WIT:


Affidavit for the Secretary or
some other Chief Orticer.


I, of the (I) .•.•..•.•..•
of' in the County of .......••..•.........
and Province aforesaid, (2) ...••••.•..•••.•••..•••••• of the


Railway Company, being duly sworn, made oath and say:-


That, to the best of my knowledge, information and belief,
the foregoing returns are true and correct. .


SWORN before me at the of~ }
in the Oounty of this. . . . .. . ...••...........
day of 19 .


(3) III •••••••••••••••••••••••••


(1). City, town, township or pnrish. (0). Secretary or other chief officer,
(0). Official capacity of person aduunistering oath.
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SCIIEDULE TWO.


••• .... .. .....• •... .Railway Company.


RETURN of Traffic for week ending
and corresponding week of


19
19


PA!lSENGERS. I AND
LIVE SroOK. Mails Per Mil" M'I


Week ended. --- -- --- -- and Total. per 0 I as


\
Sundries Period. pen.


I
N.t1II IWI' Amount Tons. Amount I----"--------1-----,-


$ cts , $ eta. $ eta. Seta. $ ets .


...•.•.... HJ


..••..... HJ


--------------------
Increase .


Decrease.. , ;.. .. .


Aggregate Traffic from July 1, 19


Date,


FHI~IGHT
PASSRNGERS, A:>II


LI\,h: STOCK. Maila PerMile M']___ __ __ _ __ and Total. per J es
Sundries Period. Open.


Number Amount Tons. Amount


-----.-~--, $ ets I~ets,~=~=--~:::~~~~;~ng....... .., t 'I' 'I' ,r ..,.''\'''T'" .
1>('norlof..19 ~~~\~~~~:=


Inci caso ,' '....... ,....... ., , "I" .. ....,.., , '.. .. .
Decrease ...• , '1" '" , , .., .
OTTAWA: Printed by SAMUEL EDWARD DAWSON, La.w Printer to the King's


most Excellent Majesty.
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1905--"May 2.
*May 15.


SUPREME COURT OF CANADA. [VOL: XXXVI


IN RE


RAILWAY ACT AMENDMENT, 1904.


IN THE MATTER OF THE JURISDICTION OF
PARLI AMENT TO PASS SECTION 1 OF 4
EDW. VII., CR. 31.
REFERENCE BY THE GOVERNOR GENERAL IN COUNCIL.


GOJl.stitntionallal,,-Railway c07npany-~Nevlivence-A ureemeutefor exe7llp,
tion from liability-Powel' 01Parliament to prohibir.


An Act of the Parliament of Canada providing that no railway company
within its jurisdiction shall be relieved from liability for damages for
personal injury to any employee by reason of any notice, condition or
declaration issued by the company, or by any insurance or provident
association of railway employees; or of rules or by-laws of the corn-
pany or association; or of privity of interest or relation between the
company and association or contribution by the company to funds of
the association; or of any benefit, compensation or indemnity to which
the employee or his personal representatives may become entitled to
or oLtain from such association; or of any express or implied acknow l-
edgement, acquittance or release obtained from the association prior
to such injury purporting to relieve the company from liability, is
intra. rires of said Parliament. Nesbitt J, dissenting.


SPECIAL CASE referred by the .Governor-General-
in-Council to the Snpreme Court of Canada for hear-
ing and consideration.
The following is the case submitted:-


Extract from a Report of lite Committee of the Honourable
the Privy Council approved by His Excellency the
Governor-General on 28th December, 1904.
On a memorandum dated 14th December, 1904, from


the Minister of Justice recommending, pursuant to the
authority of and as directed by the Act passed in the
fourth year of His Majesty's reign, Chapter 31,


*PRESENT:-Sir Elzear Taschereau C. J. ani! Sedgewick, Girouard,
Davies and Nesbitt JJ.
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intituled "An Act to amend the Railway Act, 1903,"
that the question of the competency of the Dominion
Parliament to enact the provision= set forth in the first
section of said Act be submitted to the Supreme Court
of Canada for its determination.
The Committee submit the same for approval.


(Sgd.) JOHN J. McGEE,
Clerk of the Privy Council.


Extract from a Report of the Committee of the Honourable
the Privy COUI/cil, approved by His Excellency the
Gouernor-Generol, 13th Janu,a'ry, 1805.
On a report dated 9th January, 1905, from the Min-


ister of Justice, submitting that by an order-in-council
dated 28th December, 1904, the question of the com-
petency of the Dominion Parliament to enact the pro-
visions set forth in the first section of the Act passed
in the fourth year of His Majesty's reign, Chapter 31,
intituled "An Act to amend the Railway Act, 1903,"
was ordered pursuant to the authorii y and as directed
by the said Act to be submitted to the Supreme Court
of Canada for its determination.
The Minister states that inasmuch as it is provided


by the second section of the said Act that the said Act
shall come into force on a day to he named by a pro-
clamation, which event has not yet happened, doubts
may arise as to the validity of the said reference and
the powers of the Supreme Court of Canada to
determine the questions thereby referred.
The Minister accordingly recommends that the


question of the competency of the Dominion Parlia-
ment to enact the provisions set forth in the first sec-
tion of the said Act passed in the fourth year of His
Majesty's reign, Chapter 31, intituled "An Act to
amend the Rail way Act, J 903," be referred to the
Supreme Court of Canada for hearing and considera-
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tion pursuant tothe provisions of the Revised Statutes
of Canada, Chapter 135, "An Act respecting the
Supreme and Exchequer Courts," as amended by 5!
and 55 Victoria, Chapter 25, intituled "An Act to
amend Chapter 135, of theRevised Statutes of Canada,
intituled "An Act respecting the Supreme and Ex-
chequer Courts."


The Committee submit the same for approval.


(Sgd.) JOliN J. McGEE,
Clerk of the Privy' Council.


The Minister of Justice.


The provisions set forth in the first section of the
Act referred to in the said· Reference, being Chapter
VI. of 4 Ed ward VII., are as follows ;-


I. Notwithstanding anything in the Act ~o agreement
o with employees


heretofore passed by Parliament no railway to relieve c0!ll-
, pany from lia-


company within the jurisdiction or legisla- bility f~r per-
. sonal Injury,


tive power or control of Parliament shall be
relieved from liability for damages for per-
sonal injury to any workman, employee or
servant of such company, nor .shall any
action or suit by such workman.iemployee
or servant, or, in the event of his death, by
his personal representatives, against the
company, be barred 'or defeated by reason
of any notice, condition or declaration made
or issued by the company, or made or issued
by any insurance or provident society or
association of railway employees formed. or
purporting to be formed, under such Act;
or by reason of any rules or by-laws of the
company, or rules or by-laws of the
society or ~SS09iation; or .by reason. of the
privity ofint~rest ~r relation 'established
between·the company and the society or
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association, or the contribution or payment
of moneys of the company to the funds of
the society or association; or by reason of.
a:J.Y benefit, compensation or indemnity
which the workman, employee or servant,
or his personal representatives, may become
entitled to or obtain from such society or
association or by membership therein; or by
reason of any express or implied acknow-
ledgment, acquittance or release obtained
by the company or the society or association
prior to the happening of the wrong or in-
jury complained of, or the damage accruing,
to the purport or effect of relieving or re-
leasing the company from liability for dam-
ages for personal injuries as aforesaid.
The following counsel appeared on the hearing.


Newcombe K. C., Deputy Minister of Justice for
the Dominion of Canada.


C. H. Ritchie K. C. and Haughton Lennox for the
Railway Employees.


Walter Cassels K. C: for the Grand Trunk Railway
Company.


Newcombe K. C. is heard. This legislation only
applies to railway companies within the jurisdiction
or legislative control of Parliament and is authorized
by sec. 91, sub sec. 29 of The B. N. A. Act, 1867 and
see 92 suhsec. 10.


Rail way companies of the class mentioned can only
be incorporated by Parliament which can also take
away the powers so conferred. Vogel v. Grand Trunk
Railway (:0 (1).


Ritchie K. C. and Lennox are heard for the Railway
Employees. The validity of legislation similar to this


(1) IOOnt. App. R 162 at p. 179.
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has been upheld by the courts in Ferguson v, Grand
Trunk Railway Co. (1) ; Grand Trunk Railway Co. v.
Miller (2) ; The Queen v. Grenier (3).


Parliament has the exclusive power to prescribe
regulations-for the constructiou.irepair and alteration
of the rail way and for its management, and to dictate
the powers and constitution of the company. Per Lord
Watson in Canadian Pacific Railway Co. v, Parish. oj
Notre Dame de Bonsecours (4).


Cassells K. C. is heard for the Grand Trunk Railway
Co. This legislation is void as an infringement on
property and civil rights in the Province. Citizens
Ins. CO. Y. Parsons (5); Russell v, The Queen (6);
Attorney General of Manitoba .1'. Manitoba License
Holders Association (7).


The Ontario Courts have held The Workmens' Coma
pensation Act applies to Dominion railways, conse-
quently this legislation is within the competence of
the·locallegislature. See Washington v. Grand Trunk
Railway Co. (8); Canada' Southern Railwa!/ Co. v.
Jackson (9).


THE OHIEF JUSTIC~.·-I am of opinion, as at present
advised, that the Act in question is intra vires of the
Dominion Parliament. I "dew it as one of public order
for the good goverument of the whole of the Dominion
in relation to corporations and undertakings under the
control of the federal authority. The case of Citizens
Ins. Co. y. Parsons (5), relied upon by the railway
companies «oes not, as I read it, help their opposition
to the validity of the Act.


(I) Q.. R. 20 S. C. 54.
(2) 34 Can. S. C. R. 45.
. (3) 30 Can. S. C. R. 42.
(4) [1899] A. C. 367 at p. 372.
(5) 7App. Cas. 96.


(6) 7 App. Cas. 829.
(7) [1902] A. C. 73.
(8) 24 Ont. App. R. 183.
(9) 17 Can. B. C. R. 316.
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I see nothing in it to justify their contention that if
the Dominion Parliament had imposed statutory condi-
tions for the whole Dominion upon the federal insu-
rance companies, such statutory conditions would
have been ultra vires. The exclusive jurisdiction of
Parliament over federal railways must include the
power to enlarge or restrict their rights and duties in
the administration of their various roads so as to make
them uniform all through the Dominion. It is cer-
tainly expedient, not to say more, that upon such rail-
ways the relations between the corporation and its
employees should be governed by the same rules all
over the Dominion, and that the right of an employee
of such a company, or of his personal representative in
the event of his death, to recover compensation if he
is injured 01' killed in the performance of his duties be
not different whether the accident happens in British
Columbia for instance, or in Nova Scotia or Quebec, or
made dependent upon the locality where he has joined
the service of the company. And the federal Parlia-
ment alone can pass such a law for the Dominion.
These federal corporations are created and these rail-
ways are operated in the public interest of the Dominion
at large, and whatever the federal Parliament thinks
it expedient to decree in relation to their management
and administration in that same public interest it
must have the power to do.


GIROUARD J.-If I were unfettered by authority I
would feel inclined to declare that the statute before
us was ultra vires of the Parliament of Canada. But
in face o.f the decisions of the Privy Council I consider
that doubt is not even possible, and that we have only
one thing to do, that is, to uphold that statute as being
incidental to the power which clauses 91 and 9:2 of
the B. N. A. Act give to the Parliament of Canada, to
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make laws for the creation, regulation and mainte-
nance of interprovincial or international, or even
federal rail ways, within the meaning of the said Act.


DAVIESJ.-I confess to having had many doubts
upon the proper answer to be given to the question
asked as to the validity of this legislation. It is very
near the line, and. while, from one point of view, it
seems to be intra vires of the Dominion Parliament I
admit the weight of the arguments to the contrary.
On the whole, ] have reached the conclusion that the
legislation is intra vires and valid, and my answer to
the question is in the affirmative. If intra vires in part
it seems to me be so in all.


I have reached this conclusion because I think the
Act is within the enumerated powers specially con-
ferred upon the Dominion Parliament by the 91st see-
tion of the British ;'\orth America Act.


Sub-section 29 of that section extends the exclusive
legislative authority of the Parliament of Canada to


such classes of subjects as are expressly excepted in the enumeration of
the classes of subjects by this Act assigned exclusively to the legislatures
of the provinces.


The subject matter here in question comes within
the express exception of sub-section 10 of section 92,
and therefore comes within the 29th enumeration or
section 91 of the British North America Act, 1867, and
is excluded' from provincial powers by the tenth
enumeration of section ninety-two.


Exclusive legislative authority on rail ways, such as
are here enumerated, being vested in the Dominion Par-
liament, that Parliament has, as a consequence, full and
paramount power so to legislate upon such matter as
fully, properly and effectively t? carry out the construc-
tion, management and operation of these railways. In
so legislating it matters not that they infringe upon the
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powers of legislation with regard to property and civil
rights assigned to the provincial legislatures. Such
invasion is admittedly necessary to enable the parlia-
ment properly and effectively to legislate. The main
and controlling question is, therefore, whether the
legislation in question can be said to be fairly and
reasonably within the plenary and exclusive powers
of the Dominion Parliament enabling it effectively to
control the construction, management and operation of
the classes of railways excepted from sub-section ten
of section ninety-two and embraced within sub-section
twenty-nine of section ninety-one. I think it may
fairly be so held.
The Act substantially prohibits any railway under


the jurisdiction of Parliament irom making any. con-
tract directly or indirectly with its employees 1;0 as to
limit or relieve the company from liability for per-
sonal injuries to these employees in the course of their
employment. The provisions necessarily infringe 'upon
subject matters ordinarily within the jurisdiction of
the legislatures. But that does not matter provided
the legislation can be upheld as being reasonably
within the exclusive powers conceded to the Dominion
Parliament to provide for the effective and proper
operation and management of the roads. I do not
think the courts should be astute to discover reasons
to annul the legislation of parliament on a subject.
matter within its exclusive jurisdiction even if, in
the exercise of its powers, it does trench upon the
subjects generally within the provincial jurisdiction,
or if plausible arguments can be urged that, from that
one aspect, such legislation is not necessary to control
effectively the subject matter of such legislation.


The Grand Trunk Railway Company in its factum
upon this appeal contending against the validity of
the Act, says:
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1905 The statute in question is far reaching. It would operate to destroy
the effect of any notice, condition or declaration made or issued by the
company. Such a statute might prove very injur-ious to the proper main-
tenance and operation of the railway, It would tend to negligence on the'
part of employees; and other results of fLU injurious character to thc public
service and the safety of the travelling public would necessarily result from
such a far-reaching statute.


In re
RAILWAY


ACT.


Davies J.


Now, these arguments rather tend to confirm my
. opinion of the validity of the legislation. Whether it


would prove injurious or not to the proper maintenance and operation of
the railway


is for Parliament and not the court to decide .. By
passing the Act Parliament has decided. That the
Act may affect" the proper maintenance and operation
of the road" seem!", by the argument, to be admitted,
and once that concl usion of fact isreached, the legal result
follows, of parliamentary jurisdiction. Any Dominion
legislation that, it may reasonablybe assumed, will sub-
stantially affect the propel' maintenance and operation
of the railway must, in my opinion, be valid. The
fact that it may, from a rail way standpoint, be deemed
prejudicial and injurious to railway interests and may
not promote effective operation and management,
by no means settles the question. In deciding such a
point parliament must within all proper reasonable
limits be supreme.


H uinan agencies are as essential for the proper .
.management and operation of railways as are mechani-
cal ageucies.f and, so;~far they relate to these objects.
are necessarily subject to the control of Dominion
legislation. The former al't",~ofcourse, from their com-
plex nature, necessarilyimore difficuly to control and
the line, up to which and within which the powers of
the Dominion Parliament extend, is difficult to deter-
mine and almost ,impossible to define by any arbitrary
rule. But it does seem to me that the hours during
which employees may or may not work, the sex, ages
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and wages of those who may be employed, the right
of employees to combine and form labour unions, the
degree and extent to which these unions may be per-
mitted to interfere with the hours, wages and work of
the men, the negligence which will give employees a
right of action caused by it, the limitations which ought
to be put upon that right, alike as to the power of the
employee to surrender or contract himself out of the
right or the power of the railway company, by notice
or rule or otherwise, to limit or entirely abolish it, are
all subjects well within the Dominion legislative
powers, although they may infringe upon the general
powers of the local legislatures. These special matters
I have mentioned are a few of the many analogous
and cognate subjects arising out of the employment
by these great rail way corporations of many thousands
of men whose duties are to control and manage rail-
ways forming a perfect net-work across the Dominion,
which subjects must either wholly or partially come
within the ambit of the Parliament alone capable of
calling these corporations into being and of effectively
regulating their operation.


We cannot ignore, in determining what are and
what are not fairly within the ambit, the actual exist-
ing condition in Oanada.


Here are at least three great railway corporations,
either already transcontinental or rapidly becoming so.
Their operations are of a national character and im-
portance. Their employees number many thousands.
The unions of these employees amongst themselves
for the better support and protection of their interests
and the amalgamation, in some cases, of these unions
with the labour unions of the neighbouring republic,
add additional strength to the argument for giving a
broad and liberal" construction to the plenary powers
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of legislation vested in the Dominion Parliament so as
to ensure some degree of uniformity in its exercise.


If legislation affecting the contracts entered into by
the railways with their employees and the limitations
which may be placed upon the companies' liability for
damages to their workmen wpen injured or killed in the
course of their employment. are matters for the several
provincial legislatures and not for the Dominiou
Parliament, then, of course, such legislation may be
as various and conflicting as there are legislatures
to legislate, and it may well result that such various
and conflicting legislation would materially affect the
management and operation of the roads.


I am, after much reflection, of the opinion that all
such legislation must necessarily be within the juris-
diction of the Parliament of Canada which creates the
corporations and has plenary and exclusive powers to
legislate upon everything relating to their effective
·management and control.


In the late case of Madden v: Nelson am.! Fort Sheppard
Railway Co. (1), the Judicial Committee of the PriYY .
Council held that the provision in The British Colum-
bia Oattle Protection Act, 1891, as amended in 1895.
to the effect that a Dominion rail way company, unless
they erect proper fences on their railway, should be
responsible for cattle injured or killed thereon, was
ultra vires of the provincial legislature. The Lord
Chancellor, in delivering the judgment said:


It would have been impossible to maintain the authority of the Dominion
Parliament', if the provincial legislature were to be permitted to enter
into such a field of legislation which is wholly withdrawn from them and
is, therefore, manifestly ultra vires;
and he goes on to explain the meaning of the Privy
Council's judgment in the case of The Canadian Pacific
Railway Co. v. The Parish of Notre Dame de Bonsecours
(2) by saying that, in that case, it was


(1) [1899] A. C. 626. (2) [1899] A. C. a67.
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decided that, although any direction of the provincial legislature to create
new works on the railway and make a new drain and to alter its con-
struction. would be beyond the jurisdiction of the provincial legislatures,
the railway company were not exempted from the municipal sba te of the
law as it then existed-that all landowners, including the railwe.y com-
pany-should clean out their ditches so as to prevent a nuisance.


These decisions throw much light upon the view
which the Judicial Committee of the Privy Council
take as to the necessity of excluding the provinces
from interfering by legislation in a matter wholly
withdrawn from them and, inferentially, show how
broad should be the construction placed upon the
powers of the Dominion in a matter exclusively rele-
gated to it to legislate upon.


For these reasons, I answer the questions as to the
validity of the Act in question in the affirmative.


NESBIT'l' J.-That the Dominion Parliament has the
exclusive jurisdiction to legislate in respect to the
incorporation, organization, operation and manage-
ment of certain railways is not open to dispute, and
the sole question presented for our consideration here
is whether the Act in question is not an infringement
of the provincial jurisdiction as being legislation
upon civil rights and not purporting to be upon a
subject incident to or ancillary to "railway legis-
lation." It is to be observed that the Act is one claimed
to be promoted by a section of the employees of the
railway and aimed at the redress of a contract griev-
ance or supposed destruction of civil remedy and as
such it is frankly supported by the factum filed on
behalf of the promoter acting for such employees.
It is also to' be observed that although it is headed


"An Act to amend the Railway Act of 1903," it stands
quite apart from the "Act to amend the Railway Act,
1903," to be found in the very next chapter of the same
statutes, and which latter Act deals with what might
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~ ,well be described as "railway Iegislation." I merely
In re draw attention to this as lending some colour to the


RAIJ.WAY
ACT. argument that the Act in question was only passed to


Nesbitt J.' interfere with contract rights and has no real relation
to the operation or management of "rail ways." The
Act itself. we were told on argument, was passed
because the Dominion Parliament had incorporated
an insurance company and compelled the Grand Trunk
Rail way Company to contribute a certain sum yearly
to the funds of the company which company had been
empowered to make by-laws and that one of the
by-laws. No. 15, made provision that any member of
the society or his representatives became disqualified
from maintaining an action against the rail way com,
pany for injuries arising from accident. This has been
held to be a contract authorized by the employee
who took advantage of the benefits of the company's
contribution, etc., and to preclude recovery for negli-
gence. The Act in question apparently goes much
further than legislation upon such a subject as was
said to be aimed at and, .as I read it, provides that no
railway company shall be relieved from liability for
damages for personal injury to any workman, employee
or servant of such company, by reason of any
notice, condition or declaration made or issued by
the company, or by reason of any rule or by-laws
of the company, or by any express or implied ac-
knowledgment, acquittance or release obtained by the
company * * * prior to the happening of the
wrong or injury complained of, or the damage accruing
to the purport or' effect of relieving or releasing the
.company from liability for damages for personal injuries
as aforesaid.
Such legislation would, it seems to me, enable an


employee to recover notwithstanding his express
breach ~f duties prescribed although the provincial
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law regulating the. rights of the parties was to the
contrary and I am unable to conceive that such legis- .
lation can be said to be in any way incidental to the
operation or management of railways or to be in any
sense "rail way legislation." Since rail ways were
operated no such provisions so .far as I know can be
found in any country under the guise of legislation
regulating the operation or management of railways,
and I cannot believe would be granted by any Parlia-
ment as part of a legislative railway policy.


Necessarily at almost every step in railway legisla-
tion property and civil rights must be involved, such
as expropriating lands, contracts .for carriage of goods,
regulating the tolls to be charged and the terms of
carriage. Duties must be prescribed, but the remedies
for breach of such duties it seems to me are within the
jurisdiction of the provincial legislatures. No doubt
if parliament saw fit to enact as part of the operating
policy of the railway that workman should only work
certain hours; that men of certain age only should be
employed; that. no women or young boys or girls
should be so employed; that workmen shonld not go
on strike; it could do so as an incident of rail way
operation but this l-gislatiou dol'S not appear to me to
fall within the doctrine of operation or management
but rather within legislation as to contracts as, for in-
stance, if Parliament prescribed that if a passenger was
injured on the railway he should give notice within
twelve hours or no action would lie, which would be,
in my opinion, outside its jurisdiction. I think Parlia-
ment can say the railway shall do so and 30 and, upon
failure, any person injured by such failure shall have
an action, but there, it seems to me, its jurisdiction
ends, and the doctrine of civil rights leaves the railway
subject to the jurisdiction of the Provincial Legisla-
hues as to the remedies and defences respectively.
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Mr. Lennox, the promoter, argued that the l-gislation
was necessary because the insurance society was
incorporated by the Parliament of Canada, but it seems
to me that a foreign corporation of which the em-
ployees became members or policy holders under
similar recited conditions would have been the same
The remedy given otherwise by law the employee was
held to have contracted himself out of, not because it
was a Dominion corporation, but for the reasons I have
indicated, and the legislation in question, therefore, is
admittedly to get rid ofthe effect of what has been held
to be a contract, and is not to prescribe certain rules
to govern in the employment of operatives in the
management of the railway viewed in which aspect it
might well be ,. railway legislation," arid intra vires.
In Ontario the 10th sect. of R.~:O:, 1897, ch. 160, would
seem to regulate the defence. In Quebec in case of
death, art. 1056 of the Civil Code would indicate that
the workman could receive compensation for the injury
prior to his death and so allow him to contract for a
release for any injury from which death might revult,
which would bar action by his representative. This
statute if intra vires would appear to override allY pro-
vincial law. I am not deciding that rule 15 of the
Grand TI unk Provident Association is a binding
contract, but this legislation, as 1 read it, embraces
any acquittance obtained by the company prior to the
accident and, therefore, seems to me a matter purely
affecting civil rights and not~egislation falling within
the subject of" railways" as relating to the incorpora-
tion, organization, operation or management of them.
I have been constrained to this view by what I con-
ceive to be the real purport of The Queen Insurance Co.
v. Parsons (1) ; Hodge v. The Queen (2); Russell v. The


(1) 7 App. Cas. 96. (2) 9 App, Cas. 117 at p. iso.
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Queen (1); McA'l'lhu1' v. Northern & Pacific Junction
Railway Co. (2) ; Clegg v. Grand Trunk Railway Co. (3) ;
Canada Southern Railway Co. v. Jackson (4); The Cana-
dian Pacific Railway Co. v. Parish of Notre Dame de
Bonsecours (5); Union Colliery Co. v. Brydpn (6); Cun-
ninghmn v. Tomey Homma (7); City of Toronto v. Bell
Telephone (8). Also, the recent ten hour labour case
from New York, decided by the Supreme Court of the
United States, where the majority held that the law
was really a labour law and unconstitutional and not
a health law and coustitutioual as a police provision.


The statute under consideration seems plainly one
seeking to disguise purely civil rights' legislation
under the false garb of rail way policy and deprives
one party to a contract of its rights under the form
of h-gislating on the subject of" railways" when such
contract rights are neither incidental nor ancillary to
such subject, unless the mere 'fad of one of the con-
tracting parties being a railway necessarily creates
jurisdiction.


I would adopt the well known rule in the United
States where the courts have been so often called upon
to decide between the uice.y shaded lines of state and
federal authority and where the character of legislation
is none the less manifest because of the general terms
in which it is expressed.


I would answer that the Act in question was not
one the Parliament of' Canada was competent to pass.


(1) 7 App. Cas. 829.
(2) 17 Onto App. R. 86.
(3) 10 O. R. 708 at page 714.
(4) 17 Can. S. C. R. 316.


(5) [1899J A. C. 367.
(6) [1899J A. C. 580 at p. 587.
(7) [1903J A. C. Hil.
(8) [1905J A. C. 52.
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44 VICTORIA.


CHAP. I.


An Act respecting the Canadian Pacific Railway.


[Assented to 15th February, 1881.]


WHEREAS by the terms and conditions of the admission Preamble.
of British Columbia into Union with the Dominion of


Canada, the Government of the Dominion has assumed the.
obligation of causing a Railway to be constructed, connect-
ing the seaboard of British Columbia with the Railway
system of Canada;


And whereas the Parliament of Canada has repeatedly Preference of
declared a preference for the construction and operation' of Pa.rlia.meut


h R 01 b f 0 d C id d tor construe-sue ai way y mean soan incorporate ompan y ai e lion bya com-
by grants of money and land, rather than by the Govern- panyo
ment, and certain Statutes have been passed to enable that
course to be followed, but the enactments therein contained
have not been effectual for that purpose;


And whereas certain sections of the said Railway have Greater part
been constructed by the Government, and others are in still uncon-


f t 0 b t th to f th 0 structed.course 0 cons ruction, u e greater por IOn 0 e main
line thereof has not yet been commenced or placed under
contract, and it is necessary for the development of the·
North- West Territory and for the preservation of the good
faith of the Government in the performance of its obliga-
tions, that immediate steps should be taken to complete and
operate the whole of the said Railway;


And whereas, in conformity with the expressed desire of Contr~ct en-
Parliament, a contract has been entered into for the construe- tered Into,
tion of the said portion of the main line of the said Rail way,
and for the permanent working of the whole line thereof,
which contract with the schedule annexed has been laid
before Parliament for its approval and a copy thereof is
appended hereto, and it is expedient to approve and ratify
the said contract, and to make provision for the carrying out·
of the same:


VOL I~li Therefore
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Therefore Her Majesty, by and with the advice and con-
sent of the Senate and House of Commons of Canada, enacts
as follows:-


1. The said contract, a copy of which with schedule
annexed, is appended hereto, is hereby approved and
ratified, and the Government is hereby authorized to per-
form and carry out the conditions thereof, according to their
purport.


2. For the purpose of incorporating the persons mentioned
in the said contract, and those who shall be associated with'
them in the undertaking, and of granting to them the
powers necessary to enable them to carry out the said con-
tract according to the terms thereof, the Governor may grant
to them in conformity with the said contract, under the
corporate name of the Oanadian Pacific Railway Company,
a charter conferring upon them the franchises, privileges
and powers embodied in the schedule to the said contract
and to this Act appended, and such charter, being published
in the Canada Gazette, with any Order or Orders in Oouncil
relating- to it, shall have force and effect as if it were an Act
of the Parliament of Oanada, and shall be held to be an
Act of incorporation within the meaning of the said
contract. .


3. Upon the organization of the said Company, and the
deposit by them, with the Government, of one million dol-
lars in cash or securities approved by the Government, for
the purpose in the said contract provided, and in considera-
tion of the completion and perpetual and efficient operation
of the railway by the said Oompany, as stipulated in the
said contract, the Government may grant to the Oompany
a subsidy of twenty-five million dollars in money, and
twenty-five million acres of land, to be paid and conveyed
to the Company in the manner and proportions, and upon
the terms and conditions agreed upon in the said contract,
and may also grant to the Company the land for right of
way, stations and other purposes, and such other privileges


Ccnverslon as are provided for in the said contract. An-l in lieu of the
~~a~~~ithor. payment of the said money subsidy direct to the Company,
ized, the Government may convert the same, and any interest


accruing thereon, into a fund for the payment to the extent
of such fund, of interest on the bonds of the Company,
and may ~ay such interest accordingly; the whole in
manner and''form as provided for in the said contract.


Certain
grants of
money and
land may be
m ide to the
company
chartered.


Oertain me,-
terials may
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free of duly.


4. The Government may also permit the admission free
of duty, of all steel rails, fish plates and other fastenings,
spikes, bolts and nuts, wire, timber and all material for
bridges to be used in the original construction of the said
Oanadian Pacific Rail way, as defined by the Act thirty-seventh


Victoria,
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Victoria, chapter fourteen, and of a telegraph line in con-
nection therewith, and all telegraphic apparatus required
for the first equipment of such telegraph line, the whole as
provided by the tenth section of' the said contract.


fi. Pending the completion of the eastern and central Oompanyto
sections of the said railway as described in ~he said contract, ~i~:edro~~:.:
the Government may also transfer to the said Company the pleteafor-
possession and right to work and run the several portions of tiofS ° the
the Canadian Pacific Rail way as described in the said .Act rat way.


thirty-seventh Victoria, chapter fourteen, which are already
constructed, and as the same shall be hereafter completed;
and upon the completion of the said eastern and central
sections the Government may convey to the Company, with Conveyanee
a suitable number of station buildings, and with water ser- thereof to
vice (but without equipment), those portions of the Canadian ~~~a~[e
Pacific Railway constructed, or agreed by the said contract contracL is
to be constructed by the Government, which shall then be per ormed.


completed; and upon completion of the remainder of the por-
tion of the said rail way to be constructed by the Govern-
ment, that portion also may be conveyed by the Govern-
ment to the Oompany, and the Oanadian Pacific Railway
defined as aforesaid shall become and be thereafter the abso-
lute property of the Company; the whole, however, upon
the terms and conditions, and subject to the restrictions and
limitations contained in the said contract. .


6. The Government shall also take security for the contin- Security may
uous operation of the said railway during the ten years be taken for


next .subsequent t? the completion thereof in the manner fE:r::i\O:at
provided by the said contract.


SOHEDULE.


THIS CONTRACTAND AGREE:\{ENT:MADl<~ BETWEENHER
MAJESTYTHE QUEEN,acting in respect of the Dominion
of Oanada, and herein represented and acting by the
Honorable SIR OHARLESTUPPER,K.O.M.G., Minister of
Railways and Canals, and George Stephen and Duncan
McIntyre, of Montreal, in Canada, John S. Kennedy of
New York, in the State of New York, RichardB. Angus
and James J. Hill, of St. Paul, in the State of Minnesota,
Morton. Rose & 00., of London, England, and Kohn,
Reinach & 00., of Paris, France,


Witnesses:
That the parties hereto have contracted and agreed
with each other as follows, namely :-


1. For the better interpretation of this contract, it is I!ltorprela-
hereby declared that the portion of rail way hereinafter called non clause.
the Eastern section, shall comprise that part of the Oanadian Eastern see-
Pacific Railway to be constructed, 'extending from the tion,


Western
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Western terminus of the Canada Central Railway, near the
East end of Lake Nipissing, known as Callander Station, to
a point of junction with that portion of the said Canadian
Pacific Rail way now in course of construction extending
from Lake Superior to Selkirk on the East side of Red
River; which latter portion is hereinafter called the Lake
Superior section. That the portion of said railway, now
partially in course of construction, extending from Selkirk to
Kamloops, is hereinafter called the Oentral section; and the
portion of said railway now in course of construction,
extending from Kamloops to Port Moody, is hereinafter
called the VV'estern section. And that the words "the Ca-
nadian Pacific Railway," are intended to mean the entire
rail way, as described in the Act 37th Victoria, chap. 14. The
individual parties hereto, are hereinafter described as the
Oompany; and the Government of Canada is hereinafter
called the Government.


~. The contractors immediately after the organization of
the said Oompany, shall deposit with the Government
$1,000,000 in cash or approved securities, as a security for
the construction of the rail way hereby contracted for. The
Government shall pay to the Company interest on the cash
deposited at the rate of four per cent. per annum, half-
yearly, and shall pay over to the Company the interest
received upon securities deposited,-the whole until
default in the performance of the conditions hereof, or
until the repayment of the deposit; and shall return the
deposit to the Company ou the completion of the railway,
according to the terms hereof, with any interest accrued
thereon.


3. The Oompany shall layout, construct and equip the
said Eastern section, and the said Central section, of a
uniform gauge of 4 feet 8t inches; and in order to establish an
approximate standard whereby the quality and the character
of the rail way and of the materials used in the construction
thereof, and of the equipment thereof may be regulated, the
Union Pacific Railway of the United States as the same
was when first constructed, is hereby selected and


Standard of fixed as such standard. And if the Government and the
rai1~I\'y a,!d Oompany should be unable to agree as to whether or not
prOVISIon In k d . ls furni h d d hi .case of dis·.; any wor one or materia s urms e un er t IS contract
agreement!ls are in fair conformity with such standard, or as to any other
to conformity ti f f t I di ti f I th b· t fto it. ques Ion 0 ac, exc u mg ques IOns 0 aw, e su ~ec 0


disagreement shall be, from r imc to time, referred to the de-
termination of three referees, r no of whom shall be chosen by
the Government, one by the Company, and one by the two
referees so chosen, and such referees shall decide as to the
party by whom the expense of such reference shall
be defrayed. And if such t \\"0 referees should be unable
to agree upon a third referee, he shall be appointed


at


Eai!tern and
cen tral see-
tions to be
constructed
by company
described.
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at the instance of either party hereto, after notice
to the other- by the Chief Justice of the Supreme Court of
Canada. And the decision of such referees, or of the ma-
jority of them, shall be final.


4. The ~orkof construction shall be commenced at the Oommence-
eastern extremity of the Eastern section not later than ~he~:I:~~~~.re-
first day of July next, and the work upon the Central section gress of the
shall be commenced by the Company at such point towards work.
the eastern end thereof on the portion of the line now
under construction as shall be found convenient and as shall
be approved by the Government, at a date not later than
the 1st May next. And the work upon the Eastern and
Central sections, shall be vigorously and continuously car-
ried on at such rate of annual progress on each section as
shall enable the Company to complete and equip the same and
each of them, in running order, on or before the first day of
May, 1891, by which date the Company hereby agree to com- perio~ f?r
plete and equip the said sections in conformity with this con- eomp euon,
tract, unless prevented by the act of God, the Queen's enemies,
intestine disturbances, epidemics, floods, or other causes
beyond the control of the Company. And in case of the
interrupt ion or obstruction of the work of construction
from any of the said causes, the time fixed for the comple-
tion of the railway shall be extended for a corresponding
period.


5
d
·.The Cohmpan


t
yshtall


f
pa
h
yto th~ Govfer~lment t1hoeocO~lt,Il:c-~se~~fr~ltiOIl.cor mg to t e con rac , 0 t e portion 0 rai way, mi es In section made


length, extending from the city ofWinnipeg westward, up 1.0 by Govern-
the time at which the work was taken out of the hands of the ment.
contractor and the expenses since incurred by the Govern-
ment in the work of construction, but shall have the right
to assume the said work at any time and complete the same,
paying the cost of construction as aforesaid, so far as the
same shall then have been incurred by the Government.


6. Unless prevented by the act of God, the Queen's Government
enemies, intestine disturbances, epidemics, floods or other ~~r~i~~!r!~;,
causes beyond the control of the Government, the Government under con-
shall cause to be completed the said Lake Superior section, tra~t r~hilld
hy the dates fixed by the existing contracts for the construe- b;r~~n~ra:,
tion thereof; and shall also cause to be completed the
portion of the said Western section now under contract,
namely, from Kamloops to Yale, within the period fixed by
the contracts therefor, namely, by the thirtieth day of June,
1885; and shall also cause to be completed, on or before the
first day of May, 1891, the remaining portion of the said
Western section, lying between Yale and Port Moody, which
shall be constructed of equally good quality in every respect
with the standard hereby created .for the portion hereby
contracted for. And the said Lake Superior section, and the


portions
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portions of the said Western section now under contract, shall
be completed as nearly as practicable according to the
specifications and conditions of the contracts therefor, except
in so far as the same have been modified by the Government
prior to this contract.'


Completed 7. The railway constructed under the terms hereof shall~~~;~r/~fbe be the property of the Company: and pending the comple-
company. tion of the Eastern and Central sections, the Government


shall transfer to the Company the possession and right to work
and run the several portions of the Oanadian Pacific Rail-
way already constructed or as the same shall be completed.


'I'ransfer of And upon the completion of the Eastern and Central sections,
ft~~t~~~~b~C.- the Government shall convey to the Company,with a suitable
Qovernment. number of station buildings and with water service (but


without equipment), those portions of the Oanadian Pacific
Railway constructed or to be constructed by the Government
which shall then be completed; and upon completion ofthe
remainder of the portion of rail way' to be constructed by the
Government, that portion shall also be conveyed to the Com-
pany; and the Canadian Pacific Railway shall become and
be thereafter the absolute property of the Company. And
the Company shall thereafter and forever efficiently main-
tain, work and run the Canadian Pacific Railway.


Company to
operate the
railway for
ever.


Company to
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8. Upon the reception from the Government of the
possession of each of the respective portions of the Canadian
Pacific Railway, the Company shall equip the same in con-
formity with the standard herein established for the equip-
ment of the sections hereby contracted for, and shall there-
after maintain and efficiently operate the same.


9. In consideration of the premises, the Government agree
to grant to the Company a subsidy in money of $25,000,000,
and in land of 25,000,000 acres, for which subsidies the con-
struction' of the Canadian Pacific Railway shall be complet-
ed and the same shall be equipped, maintained and operated,
-the said subsidies respectively to be paid and granted as the
work of construction shall proceed, in manner and upon the
conditions following, that is to say :-


a. The said subsidy in money is hereby di v ided and
appropriated as follows, namely:-


OENTRAL ~EOTIO~.
AEsumed at 1,350 miJes-
Ist.-900 miles, at SIO,OOOper mile ......................•......•... $ 9,000,000
2nd.-450·' " J3, 333 II " ••••••••.•••••••••••••••••••••••• 6,000,000


--- SI5,OOO,OOO


EASTERN SEOrIOX.


Assumed at 650 miles, subsidy equal to $15,381.61 per mile.. .... ......••••... 10,600,OCO


$25,000,000
And
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And the said subsidy in land is hereby divided and appro- And ofland.
priated as follows, subject to the reserve hereinafter provided
for :--


CENTRAL SEOTiON.


lst.-900 miles, 'at 12,500 acres per mile ..•..••••.•...•.•.•••.••• , 11,250,000
2ud.-4511" "16,666.66" " ".......... .....• .... .... 7,500.000


18,750,00(1


EAsrERX SEOTIOX.


Assumed at 650 miles, subsidy equal to 9,615.35 acree per mile........... 6,250,000


25,000,000


b. Upon the construction of any portion of the railway W~en to be
hereby contracted for, not less than 20. miles in length, ~a~~tord
and the completion thereof so as to admit of the running of r e.
regular trains thereon, together with such equipment thereof
as shall be required for the traffic thereon, the Government
shall pay and grant' to the Company the money and land
subsidies applicable thereto, according to the di vision and
appropriation thereof made as hereinbefore provided ; the Option of
C 1· th ti f ,. . Ii f h compaoy toomp<my la'nug . e op Ion 0 receivrng In leu 0 cas , take te rmi-
terminable bonds of the Government, bearing such rate of nable bonds.
interest, for such period and nominal amount as may be
arranged, and which may be equivalent according to actuarial
calculation to the corresponding cash payment,-the Govern-
ment allowing four per cent. interest on moneys deposited
with them.


c. If ~t any time the Company shan cause. to be delivered ProvisiO!l as
on or near the line of the said railway, at a place igr~~~~~I:~~-
satisfactory to the Government, steel rails and fastenings to tion delivered
be used in the construction of the railway, but in advance rl~3~!n~~~
of the requirements for such constructi.on, the Govern-
ment, on the requisition of the Company, shall, upon such
terms and conditions as shall he determined by the GOYCl'll-
ment, advance thereon three-fourths of the value thereof at
the place of deli very. And a proportion of the amount
so advanced shall be ded ucted, according to such terms and
conditions, from the subsidy to be thereafter paid, upon the
settlement for each section of 20 miles of railway,-which
proportion shall correspond with the proportion of such rails
and fastenings which have been used in the construction of
such sections.


d. Until the first day of January, 1882, the Company shall Option of tbe
have the option, instead of issuing land grant bonds as here- f~:Eany ~~:-
inafter provided, of substituting the payment by the Govern- tiJ?e t~e:ub~
ment of the interest (or part of the interest) on bonds of the BtJtutlery-
Compan y mortgaging the rail wa y and the lands to be gran ted ~~~Bt °onl~~r_
by the Government, running oyer such term of years as may tRIO bon~sln-
b db h 'G . C '1' l' f h h b stead of' Iasu-e approve y t e overnor m cunei ,m leu 0 t e cas su - iog land


sidy grant bonds,
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sidy hereby agreed to be granted to the Company or any part
thereof-such pa yments of interest to be equi valent according
to actuarial calculation to the corresponding cash payment, the
Government allowing four per cent. interest on moneys depo-
sited with them; and the coupons representing the interest on
such bonds shall be guaranteed by the Government to the
extent of such equivalent. l\nd the proceeds of the sale of
such bonds to the extent of not more than $25,000,000, shall
be deposited with the Government, and the balance of such
Proceeds shall be placed elsewhere by the Company, to the
satisfaction and under the exclusive control of the Govern-
ment; failing which last condition the bonds in excess of
those sold shall remain in the hands of the Government. And
from time to time as the work proceeds, the Government shall
pay over to the Company: firstly, out of the amount so to be
placed by the Company,-and, after the expenditure of that
amount, out of the amount deposited with the Government,-
sums of money bearing the same proportion to the mileage
cash subsidy hereby agreed upon, which the net proceeds of
such sale (if the whole of such bonds are sold upon the issue
thereof, or, if such bonds be not all then sold, the net proceeds
of the issue, calculated at the rate at which the sale of part of
them shall have been made,) shall bear to the sum of $25,000,-


Payment by 000. But if only a portion of the bond issue be sold, the amount
g~~d:?of earned by the Company according to the proportion aforesaid,


shall be paid to the Company, partly out of the bonds in the
hands of the Government, and partly out of the cash deposited
with the Government, in similar proportions to the amount
of such bonds sold and remaining unsold respectively; and
the Company shall receive the bonds so paid, as cash, a.t the rate
at which the said partial sale thereof shall have been made.


S:nking fund. And the Government will receive and hold such sum of
money towards the creation of a sinking fund for the redemp-
tion of such bonds, and upon such terms and conditions,
as shall be agreed upon between the Government and the
Company.
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e. If the Company avail theiuselves of the option granted
by clause d, the sum of$2,OOOper mile for the first eight
hundred miles of the Central section shall be deducted pro
rata from the amount payable to the Company in respect
of the said eight hundred miles, and shall be appropriated
to increase the mileage cash subsidy appropriated to the
remainder of the said Central section.


10. In further consideration of the premises, the Govern-
ment shall also grant to the Company the lands required for
the road bed of the railway, and for its stations, station
grounds, workshops, dock ground and water frontage at the
termini on navigable waters, buildings, yards and other
appurtenances required for the convenient and effectual
construction and working of the rail way; in so far as such


land
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Iand shall be vested in the Government, And the Government Admission of
shall also permit the admission free of dut y, of all steel rails, ~:;i~i: f~:-of
fish plates and other fastenings, spikes. bolts and nuts, wire, duty.
timber and all material for bridges, to be used in the
original construction of the railway, and of a telegraph line
in connection therewith, and all telegraphi.c apparatus
required for the first equipment of such telegraph line;
and will convey to the Company, at cost price, 'with interest, Sa.le of ce~-
11 '1 d fasteni b ht i . th 1 ~9 d tam materialsa rai s an as enlngs oug t In or SInce e year ~ I , an to company


other materials for construction in the possession of or pur- by Govern-
chased by the Government, at a valuation,-such rails, fasten- ment.
ings and materials not being required ty it for the construc-
tion of the said Lake Superior and 'Western sections.


11. The grant of land hereby agreed to be made to the Provisi?n
Company, shall be so made in alternate sections of 6:1:0 acres f:~~e~;:ngt.
each, extending back 24 miles deep, on each side of the rail-
way, from Winnipeg to Jasper Honse, in so far as such lands
shall be vested in the Government,-the Company receiving
the sections bearing uneven numbers. But should any of such Case of deli-


ti . t . teri I d f land not t: . I fit f ciency of landsee IOns consis In a ma ena egree 0 anr no iarr y t lor on line of
settlement, the Company shall 110t b~ obliged to receive r~ilwl!.r pro-
them as part of such grant; and the deficiency thereby caused vided or.
and any further deficiency which may arise from the insuf-
ficient quantity of land along the said portion of rail way, to
complete the said 25,000.000 acres, or from the prevalence of
lakes and water stretches in the sections granted (which
lakes and water stretches shall 110t be computed in the
acreage of such sections), shall be made up from other por-
tions in the tract known as the fertile belt, that is to say, the
land lying between parallels 49 and 57 degrees of north
latitude, or elsewhere at the option of the Company. by the
grant therein of similar alternate sections extending back 2-10
miles deep on each side of any branch line or lines of rail way
to be located by the Company, and to be shown on a map or
plan thereof deposited with the Minister of Rail ways; or of
any common front line or lines agreed upon between the
Government and the Company,-the conditions hereinbefore
stated as to lands not fairly fit for settlement to be applicable
to such additional grants. And the Company may with the Selection ~y
consent of the Government, select in the North-West Terri- ~u°chPc~~~In
tories any tract or tracts of land not ta-ken up as a means of with cons'ent
supplying or partially supplying such deficiency. Hut such ~e~rern-
grants shall be made only from lands. remaining vested in .
the Government.


12. The Government shall extinguish the Indian line As to Indian
affecting the lands herein appropriated, and to be hereafter title.


granted in aid of the railway.


13.
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13. The Company shall have the right, subject to the
approval of the Governor in Council, to layout and locate
the line of the railway hereby contracted for, as they may
see fit, preserving the following terminal points, namely:
from Callander station to the point of junction with the
Lake Superior section; and from Selkirk to the junction
with the Western section at Kamloops by way of the Yellow
Head Pass.


14. The Company shall have the right, from time to time, to
layout, construct, equip, maintain and work branch lines of
railway from any poi1ft or points along their main line of
railway, to any point or points within the territory of the
Dominion. Provided always, that before commencing any
branch they shall first deposit a map and plan of such
branch in the Department of Railways. And the Govern-
ment shall grant to the Company the lands required for
the road bed of such branches, and for the stations, station
grounds, buildings, workshops, yards and other appurten-
ances requisite for the efficient construction and working of
such branches, in so far as such lands are vested in the
Government.


15. For twenty years from the date hereof, no line of rail-
way shall be authorized by the Dominion Parliament to be
constructed South of the Canadian Pacific Railway, from any
point at or near the Canadian Pacific Railway, except such
line as shall run South West or to the Westward of South
West; nor to within fifteen miles of Latitude 49. And in the
establishment of any new Province ill the North-West Ter-
ritories, provision shall be made for continuing such prohi-
bition after snch establishment until the expiration of the
said period.


i»


Exempt:on. 16. The Canadian Pacific Railway, and all stations
from taxatlO:l. . . d
in N. W. ter- and station grounds, work shops, buildings, yards an
ritories, other property, rolling stock and appurtenances requir-


ed and used for the construction and working thereof,
and the capital stock of the Company, shall be forever
free from taxation by the Dominion, or by any Pro-
vince hereafter to be established, or by any Municipal
Corporation therein; and the lands of the Company, in the
North- West Territories, until they are either sold or occupied,
shall also be free from such taxation for 20 years after the
grant thereof from the Crown.


Land grant
bonds.


Their nature,
a-id coudl-


17. The Company shall be authorized by their Act of
incorporation to issue bonds, secured upon the land granted
and to be granted to the Company, containing provisions for
the use of such bonds in the acquisition of lands, and such


other
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other conditions as the Company shall see fit,-such issue tions of issue
to be for $:25,000,000. And should the Company make by the com-
such issue of land grant bonds, then they shall deposit pany.
them in the hands of the Government· and the Govern- Deposit with


. fif h' f d Government·ment shall retain and hold one- t 0 such bon s for what pur~
as security for the due performance of the present contract pOhsesandd~1n
, t f th . t d ti ki f th w at con 1-In respec 0 e main enance an con muons wor lug 0 e tions.
railway by the Company, as herein agreed, for ten years after
the completion thereof, and the remaining $20,000,000 of
such bonds shall be deal t with as hereinafter provided.
And as to the said one-fifth of the said bonds, so
long as no default shall occur in the maintenance and
working of the said Canadian Pacific Railway, the Govern-
ment shall not present or demand payment of the coupons
of such bonds, nor require payment of any interest thereon.
And if any of such bonds. so to be retained by the Govern-
ment, shall be paid off in the manner to be provided for the
extinction of the whole issue thereof, the Government shall
hold the amount received in payment thereof as security for
the same purposes as the bonds so paid off, paying interest
thereon at four per cent. per annum so long as default is not
made by the Oompany in the performance ot the conditions .
hereof. And at the end of the said period of ten years from If the rom-
the completion of the said railway, if no default shall then pany ~ake.
h d . h . tena d ki th f th no de,ault Inave occurre III sue main enance an wor lng ereo, e operating
said bonds, or if any of them shall then have been railway,
paid off, the remainder of said bonds and the money
received for those paid off, with accrued interest,
shall be delivered back by the Government to the
Oompany with all the coupons attached to such bonds.
But if such default should occur, the Government may In cape of
thereafter require payment of interest on the bonds so held, such default,


and shall not be obliged to continue to pay interest 011 the
money representing bonds paid off; and while the Govern-
ment shall retain the right to hold the said portion of the
said land grant bonds, other securities satisfactory to the
Government may be substituted for them by the Company,
by agreement with the Government.


18. If the Company shall find it necessary or expedient Provision if
to sell the remaining $20,000,000 of the land grant bonds such ~o:lda


1 ti th f th . th ti fare sold fasteror a arger por IOn ereo an In e propor Ion 0 than lands are
one dollar for each acre of land then earned by the earned by the


company andCompany, they shall be allowed to do so, but the pro- deposit o'n
ceeds thereof, over and above the amount to which interest with
the Company shall be entitled as herein provided, shall be ~nvdv~~;:~~~~
deposited with the Government. And the Government shall by GOvern-
pay interest upon such deposit half-yearly, at the rate of four ; ac:;.tv com-
per cent. par annum, and shall pay over the amount of such
deposit to the Company from time to time, as the work pro-


ceeds,
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ceeds, in the same proportions, and at the same times
and upon the same conditions as the land grant-that
is to say: the Company shall be entitled to receive
from the Government out of the proceeds of the said land
grant bonds, the same number of dollars as the number of
acres of the land subsidy which shall then have been earned
by them, less one fifth thereof, that is to say, if the bonds are
sold at par, but if they are sold at less than par, then a de-
duction shal l be made therefrom corresponding to the dis-
count at which such bonds are sold. And such land grant
shall be conveyed to them by the Government, subject to the
charge created as security for the said land grant bonds,
and shall remain subject to such charge till relieved thereof
in such manner as shall be provided for at the time of
the issue of such bonds.


Companyto' 19. The Company shall pay any expenses which shall be
pay certain incurred by the Government in carrying out the provisions
expenses. f h 1 d' I f ho t east two prece mg causes 0 t is contract.


If land bonos 20. If the Company should not issue such land grant
are not iasued, bonds, then the Government shall retain from out of each
one-fifth of h d f . to vti fif h . fland tv be grant to e ma e rom time 0 time, every t section 0
retained as the lands hereby agreed to be granted, such lands to be so
aecunty. retained as security for the purposes, and for the length
How to be of time. mentioned in section eighteen hereof. And such
disposed of. lands may be sold in such manner and at such prices as


"hall be agreed upon between the Government and the
Company; and in that case the price thereof shall be paid to,
and held by the Government for the same period, and for
the same purposes as the land itself, the Government


Substitution paying four per cent. per annum interest thereon. And
of other se- other securities satisfactory to the Government may be sub-
enriues. stituted for such lands or money by agreement with the


Government.


Company to
be iucorpo-
rated as by
schednle A.


21. The Company to be incorporated, with sufficient
powers to enable them to carry out the foregoing contract,
and this contract shall only he binding in the event of an
Act of incorporation being granted to the Company in the
form hereto appended as Schedule A.


Railway Act
to apply.


Exceptions.


22. The Railway Act of 1879, in so far as the provisions
of the same are applicable to the undertaking referred to in
this contract, and in so far as they are not inconsistent here-
with or inconsistent with or contrary to the provisions of
the .Act of incorporation to be granted to the Company,
shall apply to the Canadian Pacific Hailway. '


In
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In witness whereof the parties hereto have executed these


presents at the City of Ottawa, this twenty-first day of
October, 1880.


"


CHARLES TOPPER,
Minister of Railways and Canals.


GEO. STEPHbN,
DUNCA.N McINTYRE,
J. S. KENNEDY,
R B. ANGDS,
J. J. HILL,


Per pro. Geo. Stephen.
MORTON, ROSE & Co.
KOHN, REIN AOH & 00.,


By P. Du P. Grenfell.


(Signed)


"
"
a


"


"
"


Signed in presence of F. BRA-UN,
and Seal of the Department
hereto affixed by Sir OHARLES
TUPPER, in presence uf


(Signed) F. BRAUN.


SCHEDUL E A, REFERRED TO IN THE
FOREGOI~G CONTRACT.


INCORPORATION..


1 George Stephen,' of Montreal, in Canada, Esquire; Certain per-
Duncan Mcintyre, of Montreal, aforesaiJ, Merchant; John sons incor-
S. Kennedy, of New York, in the State of New York, Banker; porated.
the firm of Morton, Rose and Company, of London, in Eng-
land, Merchants; the firm of Kohn, Reinach and Company,
of Paris, in France, Bankers; Richard B. Angns, and James
J. Hill, both of 1:)t. Paul, in the State of Minnesota, Esquires;
with all such other persons and corporations as shall become
shareholders in the Company hereby incorporated, shall
be and they are hereby constituted a body corporate
and politic, by the name of the" Canadian Pacific Railway Corporate
Company.'" name.


2. The capital stock of the Company shall be twenty-five Capital stock
million dollars, divided into shares of one hundred dollars and shares.
each,-w hich shares shall be transferable in such manner and
upon such conditions as shall be provided by the by-laws of
the Company; aud such shares, or any part thereof, may be Paid up.
granted and issued as paid-up shares for value bond fide shares.
received by the Oompany, either in money at par or at su.ch


price







16 Chap. 1. Canadian Pacific. Railway. 44 VIC"l'.


price and upon such conditions as the Board of Directors may
fix, or as part of the consideration of any contract made by
the Company.


3. As soon as five million dollars of the stock of the Com-
pany have been subscribed,and thirty per centum thereof paid
up, and upon the deposit with the Minister of Finance ofthe
Dominion of one million dollars in money or in securities ap-
proved by the Governor in Council, for the purpose
and upon the conditions in the foregoing contract provided, the
said contract shall become and be transferred to the Company,
without the execution of any deed or instrument in that


Effec~ of .~ucb behalf; and the Company shall, thereupon, become
subatltutlou. and be vested with all the rights of the contractors


named in the said contract, and shall be subject to,
and liable for, all their duties and obligations, to the
same extent and in the same manner as if the said contract -
had been executed by the said Company instead of by the said
contractors; and thereupon the said contractors, as individuals,
shall cease to have any right or interest in the said contract,
and shall not be subject to any liability or respon-
sibility under the terms thereof otherwise than as


Notice in' members of the corporation hereby created. And upon
~e~~~da Ga- the performance of the said conditions respecting the sub-


scription of stock, the partial payment thereof, and the deposit
of one million dollars to the satisfaction of the Governor
in Council, the publication by the Secretary of State
in the Canada Gazette, of a notice that the trans-
fer of the contract to the Company has been effected and


Further ill- completed shall be conclusive proof of the fact. And the
b~9.~~id~~~Company shall cause to be paid up, on or before the first


day of May next, a further instalment of twenty per centum
upon the said first subscription of five million dollars, of
which call thirty days notice by circular mailed to each


And rest of shareholder shall be sufficient. And the Company shall call
$5,000,000. in, and cause to be paid up, on or before the 31st day of


December, 1882, the remainder of the said first subscription
of five million dollars.


Substitution
of company
8B contract-
ors j and
when.


Necessary
franchises
and powers
granted.


Proviso.


First direct-
on of the
company.


4. All the franchises and powers necessary or useful to the
Company to enable them to carry out, perform, enforce, use,
and avail themselves of, every condition, stipulation, obliga-
tion, duty, right, remedy, privilege, and ad vantage agreed
upon, contained or described in the said contract, are hereby
conferred upon the Company. And the enactment of the
special provisions hereinafter contained shall not be held to
impair or derogate from the generality of the franchises and
powers so hereby conferred upon them.


DIRECTORS.


ii. The said George Stephen, Duncan McTntyre, John
S. Kennedy, Richard B. Angus, James J. Hijl, Henry Staf-


ford
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ford Northcote, of London, aforesaid, Esquires, Pascoe du P. N';1mber u,
Grenfell, of London, aforesaid, Merchant, Charles Day mited.
Rose, of London, aforesaid, Merchant, and Baron J.de
Reinach, of Paris, aforesaid, Banker; are hereby constituted
the first directors of the Company, with power to add to
their number, but so that the directors shall not in all exceed
fifteen in number; and the majority of the directors, of Majority to 00
whom the President shall be one, shall be British subjects. ~ri;ish sub-
And the Board of Directors so constituted shall have all the ~c 5. d
powers hereby conferred upon the directors of the Company, te~~e~~ ~ffice.
and they shall hold office until the first annual meeting of
the shareholders of the Company.


6. Each of the directors of the Company, hereby appointed, Qualification
or hereafter appointed or elected, shall hold at least two of directors.


hundred and fifty shares of the stock of the Company. But Alteration ot
the number of directors to be hereafter elected by the share- number by
holders shall be such, not exceeding fifteen, as shall be fixed by-law. .
by by-law, and subject to the same conditions as the direc-
tors appointed by, or under the authority of, the last preced-
ing section ; the number thereof may be hereafter altered
from time to time in like manner. The votes for their elec- Ballot.
t.ion shall be by ballot.


7. A. majority of the directors shall form a quorum of the Quorum.
board; and until otherwise provided by by-law, direc-
tors may vote and act· by proxy,-such proxy to be
held by a director only; but no director shall hold more Proviso.
than two proxies, and no meeting of directors shall be
competent to transact business unless at least three directors Three mast
are present thereat in person, the remaining number of be present.
directors required to form a quorum being represented by
proxies.


S. The Board of Directors may appoint, from out of their Execotive
humber, an Executive Committee, composed of at least three committee .
directors, for the transaction of the ordinary business of the
Company, with such powers and duties as shall be fixed by
the by-laws; and the President shall be ex officio a member President to
of such committee. be one.


9. The chief place of business of the Company shall be at Chief plaee
the Oity of Montreal but the Company may from time to of businesa., 'Other places,
time, by by-law, appoint and. fix other places within or be-
yond the limits of Canada at which the business of the Com-
pany may be transacted, and at which the directors or
shareholders may meet, when called as shall be determined
by the by-laws. And the Company shall appoint and fix by Places for
by-law, at least one place in each Province or Territory service o~
through which the railway shall pass; where service of process, Co


process may be made upon the Company, in respect of any
cause of action arising within such Province or Territory,
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and may afterwards, from time to time, change such place
by by-law. And a copy of any by-law fixing or changing
any such place, duly authenticated as herein provided, shall
be deposited by the Company in the office, at the seat of
Government of the Province or Territory to which such
by-law shall apply, of the clerk or prothonotary of the high-
est, or one of the highest, courts of civil jurisdiction of such
Province or Territory. And if any cause of action shall arise
against the Oompany within-any Province or Territory, and
any writ or process be issued against the Company thereon
out of any court in such Province or Territory, service of
such process may be validly made upon the Company at the
place within such Province or Territory so appointed and
fixed; but if the Company fail to appoint and fix such place,
or to deposit, as hereinbefore provided, the by-law made in that
behalf, any such process may be validly served upon the
Company, at any of the stations of the said rail way within
such Province or Territory.


SHAREHOLDERS.


'10. The first" annual meeting of the shareholders of the
Company, for the appointment of directors, shall be held on
the second Wednesday in May, one thousand eight hundred
and eighty-two, at the principal office of the Company, in
Montreal; and the annual general meeting of shareholders, for
theelection of directors and the transaction of business ge-
nerally, shall be held on the same day in each year thereafter
at the same place unless otherwise provided by the by-
laws. And notice of each of such meetings shall be given
by the publication thereof in the Canada Gazettf/. for four
weeks, and by such further means as shall, from time to
time, be directed by the by-laws.


ipecial gen- II. Special general meetings of the shareholders may be
ll1"a~meeting,,; convened in such manner as shall be provided by the
DOUoe. by-laws: and except as hereinafter provided, notice of


such meetings shall be giyen in the same manner as'
notices of annual general meetings, the purpose for which"
such meeting is called being mentioned in the notices


Place. thereof; and, except as hereinafter provided, all such meetings
shall be held at the chief place of business of the Company.


:first and
other annual
meeungs,


lfolic:e.


Provision if
a meeting be
neeessery
before notice
as aforesaid
can be given,


12. If at any time before the first annual meeting of the
shareholders ofthe Company, it should become expedient that
a meeting of the directors of' the Company, or a special general
meeting of the shareholders of the Company, should be held,
before such meeting canconveniently be called, and notice
thereof given in the manner provided by this Act, or by the
by-laws, or before by-laws in that behalf have been passed,
and at a place other than at the chief place of business of
the Company in Montreal before the enactmcnt of a


by-law
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by-law authorizing the holding of such meeting else-
where; it shall be lawful for the President or for any three
of the directors of the Company to call special meetings
either of directors or of shareholders, or of both, to be held
at the City of London in England, at times and places
respectively, to be stated in the notices to be given ol such
meetings respectively. And notices of such meetings may Noticesin
be validly given by a circular mailed to the ordinary address such case.
.of each director or shareholder as the case may be, in time to
enable him to attend such meeting, stating in general terms
the purpose of the intended .meeting. And in the case of a Meetings.
meeting of shareholders, the proceedings of such meeting ~lwfrshvahd
shall be held to be valid and sufficient, and to be binding hofde:s~~e-
on the Company in all respects, if every shareholder of theirproxies
h C b . are present.t e ompany e present thereat III person or by proxy,
notwithstanding that notice of such meeting shall not
have been given in the manner required by this Act. .


13. No shareholder holding shares upon which any call is Limitationas
overdue and unpaid shall vote at any meetinz of share- to v'!tesand


.• b proxIes.
holders. And unless otherwise provided by the by-laws, the
person holding the proxy of a shareholder shall be himself a
shareholder.


1<1. No call upon unpaid 'shares shall be made for more Andas to
than twenty per centum upon the amount thereof. calls.


RAILWAY AND TELEGRAPH LINE.


15. The Company may layout, construct, acquire, equip, Lineand
maintain and work a continuous line of railway, of the ga,~geof
gauge of' four feet eight and one-half inches ; which railway rai way.
shall extend from the terminus ofthe Canada Central Railway
near Lake Nipissing, known as Callander Station, to Port
Moody in the Province of British Columbia; and also, a Andofcer-
branch line of railwav from some point on the main line of taln branches
railway to Fort William on Thunder Bay ; . and also the thereof.


existing branch line of rail way from Selkirk, in the Province
of Manitoba, to Pembina in the said Province; and also other
branches to be located by the Company from time to time as
provided by the said contract,-the said branches to
b f th foresaid d h id . Ii f '1 Commence-eo e gauge aroresai : an t e sai main me 0 rai way, mentand
and the said branch lines of railway, shall be commenced completion.
and completed as provided by the said contract; and together 0 h b
with such other branch lines as shall be hereafter con- C~t:.r ran-
structed by the said Company, and any extension of the
said main line of railway that shall hereafter be con-
structed or acquired by the Company, shall constitute the
line of railway hereinafter called THE CANADIANPACIFIC Nameor
RAILWAY. railway.


VOL 1-2t 16.
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16. The Company may construct, maintain and work a
continuous telegraph line and telephone lines throughout
and along the whole line of the Canadian Pacific Railway,
or any part thereof, and may also construct or acquire by
purchase, lease or otherwise, any other line or lines of tele-
graph connecting with the line so to be constructed along
the line of the said railway, and may undertake the trans-
mission of messages for the public by any such line or lines
of telegraph or telephone, and collect tolls for so doing; or
may lease such line or lines of telegraph or telephone, or
any portion thereof; and, if they think proper to undertake
the transmission of messages for hire. they shall be subject
to the provisions of the fourteenth, fifteenth and sixteenth
sections of chapter sixty-seven of the Consolidated Statutes
of Canada. And they may use any improvement that may
hereafter be invented (subject to the rights of patentees) for
telegraphing or telephoning, and any other means of com-
munication that may be deemed-expedient by the Company
at any time hereafter.


POWERS.


Application 17." The Consolidated Railwa.7J Act, 1879," in so far as the
of 42 v., c. 9. provisions of the same are applicable to the undertaking


authorized by this charter, and in so far as they are not
inconsistent with or contrary to the provisions hereof,
. and save and except as hereinafter provided. is hereby incor-
porated herewith.


. IS. As respects the said railway, the seventh section of
" The Consolidated Railway Act, 1879," relating to POWERS,
and the eighth section thereof relating to PLANS AND SURVEYS,
shall be subject to the following provisions :-


Exceptions
M to such
application.


As to lands a. The Company shall have the right to take, use and hold
~~q~~Snwn the beach and land below high water mark, in any stream,


lake, navigable water, gulf or sea, in so far as the sams
shall be vested in the Crown and shall not be required by
the Crown, to such extent as shall be required by the
Company for its rail way and other works, and as shall
be exhibited by a map or plan. thereof deposited in the
office of the Minister of Rail ways. But the provisions of
this sub-section shall not apply to any beach or land lying
East of Lake Nipissing except with the approval of the
Governor in Council.


Plans and
book of
reference.


b. It shall be sufficient that the map or plan and book of
reference for any portion of the line of the rail way not
being within any district or county for which there is a Clerk
of the Peace, be deposited in the officeof the Minister of Rail-
ways of Canada; and any omission, mis-statement or
erroneous description of any lands therein may be corrected


by
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by the Oompany, with. the consent of the Minister and cer-
tified by him; and the Company may then make the rail-
way in accordance with such certified correction.


c. The eleventh sub-section of the said eighth section of Dev;at.ions .
the Railway Act shall not apply to any portion of the rail- f;om)tne on
way passing over ungranted lands ofthe Crown, or lands not p an.
within any surveyed township in any Province; and in
such places, de-viations not exceeding five miles from the
line shown on the map or plan as aforesaid, deposited by the
Company, shall be allowed, without any formal correction
or certificate; and any further deviation that may be found
expedient may be authorized by order of the Governor
in Council, and the Company may then make their railway
in accordance with, such authorized deviation,


d. The map or plan and book of reference of any part of the Deposit of
main line of the Oanadian Pacific Railway made and depo- fJlan of main
sited in accordance with this section, after approval by the hne, &c.
Governor in Council, and of anv branch of such rail- An<1 'of
way hereafter to be located by the said Oompany in respect brancnes.
of which the approval of the Governor in Council
shall not be necessary, shall avail as if made and deposited
as required by the said "Consolidated Railuias) Act, 1879,"
for all the purposes of the said Act, and of this Act; and Copies
any copy of, or extract therefrom, certified by the said Min- thereuf.
ister or his deputy, shall be received as ev ideuce in an.y court
of law in Canada,


e. It shall be sufficient that a map or profile of any part of Registration
the completed railway, which shall not lie within any thereof.
county 01' district haying a registry office, be filed in the
office of the Minister of Rail wa ys


19. It shall be lawful for the Company to take from any Oompany
public lands adjacent to or near the line of the said railway, may t.a~e
all stone, timber, gravel and other materials which may be h~!;r~~~liC
necessary 01' useful for the construction ofthe rail "yay; and also lands; and a
to layout and appropriate to the use of the Company, a greater r::~t::r e.~~_
extent of lands, whether public or private, for stations, depots, tions, &c.


k h b ildi id k h h b d d than allowedwor snops, Ul mgs, Sl e-trac s, w arves, ar ours an roa - by 42 V. c. 9.
way, and for establishing screens against snow, than the
breadth and quantity mentioned in "The Consolidated
Railuiau Act, 1879,"-such greater extent taken, in any case Proviso.
being allowed by the Government, and shown on the maps
or plans deposited with the Minister of Railways,


20. The limit to the reduction of tolls by the Parliament Limit of re-
of Oanada provided for by the eleventh sub-section ofthe 17th t'llt'bn <{! _
section of " The Consolidated Rtzilway Act, 1879," respecting I~~en{ u:Jer
TOLLS, is hereby extended, so that such reduction may be to g v.'tC• X'd'
such au extent that such tolls when reduced shall not ' ex en e •


produce
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produce less than ten per cent. per annum profit on the
capital actually expended in the construction ofthe railway,
instead of not less than fifteen per cent per annum profit, as
provided by the said sub-section; and so also that such
reduction shall not be made unless the net income of the
Company, ascertained as described in said sub-section, shall
have exceeded ten per cent. per annum instead of fifteen per


Reduction. by cent. per annum as provided by the said sub-section. And
Governor In th . b th G . C '1 f thCouncil ex- e exercise y e overnor In ounci 0 e power
tended in of reducing the tolls of the Company as prodded by the tenth
Iike manner sub-section of said section seventeen is hereby limited to


the same extent 'with relation to the profit of the Company,
and to its net revenue, as that to which the power of Par-
liament to reduce tolls is Iimitedby said sub-section eleven as
hereby amended.


Restriction as 21. The first and second sub-sections of section 22,
to transfers of" The Consolidated Raiuoas) Act, 1879," shall not apply to
of stock. the Canadian Pacific Railway Company; and it is


hereby enacted that the transfer of shares iii the
undertaking shall be made only upon the books of the
Uompany in person or by attorney, and shall not be valid un-
less so made; and the form and mode of transfer shall be such
as shall be, from time to time, regulated by the by-laws of


Adva:'lNS on, the Company. And the funds of the Company shal1not be
~lrhl~d~:.ny used in any advance upon the security of any of the shares


. or stock of the Company.


Transfer or 2~. The third and fourth sub-sections of said section 22
+.raDsmission of" The Consolidated Raitura» Act 1879" shall be subject
to non-share- " . " , , . .
holders sub. to the following prOVISIOns,namely,-that If before the com-
jefctd~o vet» pletion of the rail way and works under the said contract,
o ire etors c
until compl~- any transfer should purport to be made of any stock or
tion of con- share in the Company,. or any transmission of any share
tract. should be effected under the provisions of said sub-section


four, to a person not already a shareholder in the Company,
and if in the opinion of the board it should not be expedient
that the person (not being already a shareholder) to whom
such transfer or transmission shall be made or effected
should be accepted as :t shareholder, the directors may
by resolution veto such transfer or transmission; and
thereafter, and until after the completion of the said railway
and works under the said contract, such person shall not be,
or be recognized as a shareholder in the Company; and the
original shareholder,· or his estate, as the case may be, shall
remain subject to all the obligations of a shareholder in the
Company, with all the rights conferred upon a shareholder


Proviso: as under this Act. But any firm holding paid-up shares in
to transfer by the Company may transfer the whole or any of such shares to
a firm to a . h f havi ) dv an i hpartner. any partner III suc irm avina a rea yan Interest as sue


partner in such shares, without being subject to such veto.
And in the event of such veto being exercised, a note shall


be
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be taken of the transfer or transmission so vetoed in order Note of trans.
that it may be recorded in the books of the Company after fer ~ be d ~
the completion of the railway and works as aforesaid; hut ~~a~:unrpo~:.
until such completion, the transfer or transmission so vetoed
shall not confer any rights, nor have any effect of any nature
or kind whatever as respects the Company,


23 Sub-section sixteen of section nineteen, relating to Oertain other
PRESIDENT AND DIRECTORS, THEIR ELECTION AND DUTIES; provisions of


b-secti f secti l' Iati t B 42 V., c. 9,SU -section two 0 section twenty-lour, re atmg 0 Y-LAWS, not to apply,
NOTICES, &c., sub-sections five and six of section twenty-
eight, relating to GENERAL PROVISIONS, and section ninety-
seven, relating to RA lLWAY Fnxn, of "The Consolidated Rail-
way Act, 1879," shall not, nor shall any of them apply to the
Canadian Pacific Railway or to the Company hereby incor-
porated.


24. The said Company shall afford all reasonable facilities Company to'
t th 0 tari d P ifi J ti R'I' C h afford reason-o e n ario an act c unc IOn ai VI ay ompany.cw en -abls facilitiea
their railway shall be completed to a point of junction with to an,d receive


the. Canadian Pacific H,ailway> ~nd to the ~anada Cel!tral ~~~t~i~e:[h:
RaIlway Company, for the recervmg, forwarding and deliver- rail~ay com-
ing of traffic upon and from the rail ways of the said Com- pames,
panies, respectively, and for the return of carriages, trucks


. and other vehicles; and no oue of the. said Companies shall
give or continue any preference or advantage to, or in favour
of either. of the others, or of any particular description of
traffic, in any respect whatsoever ; nor I>ha11anyone of the
said Companies subject any other thereof: or any particular
description of traffic, to any prejudice or disadvantage in any
respect whatsoever ; and anyone of the said Companies which
shall have any terminus or sl ation near any terminus or
station of either of the others, shall afford all reasonable
facilities for receiving and forwarding all the traffic arriving
by either of the others, without any unreasonable delay, and
without any preference 01' ad vantage, or prejudice or disadvan-
tage, and so that no obstruction may be offered in the using
of such railway as a continuous Iine of communication, and
so that all reasonable accommodation may, at all times, by
the means aforesaid, be mutually afforded by and to the
said several railway companies; and the said Canadian As t.o ratef/ of


Pacific Railway Company shall receive and carryall freight ~::ffi~~~~~Oh
and passenger traffic shipped to or from any point on the cases.
railway of either of the said above named railway com-
panies passing over the Canadian Pacific Rail way or any
part thereof, at the same mileage rate and subject to the
same charges for similar' services, without granting or
allowing any preference or advantage to the traffic coming
from or going upon one of such railways over such traffic
coming from or going upon the other of them, reserving, Reserratioa
however, to the said Oanadian Pacific Railway Company the a~ to PUr
right of making special rates for purchasers of land, or for lA.:J~r:nd


immigrants emigrants.
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immigrants or intending immigrants.which special rates shall
not govern or affect the rates of passenger traffic as between
the said Company and the said two above named Companies
or either of them. And any agreement made between any
two of the said companies contrary to the foregoing provi-
sions, shall be unlawful, null and void.


OompanYb 25. The Oompany, under the authority of a special general
~ra~c~~i~ea~; meeting of the shareholders thereof, and as an extension of
Iease cr cther- the railway hereby authorized to be constructed, may
wise certain h . b 1 therwi d h ld dother rail- pure ase 01' acquIre y ease or 0 erwise, all 0 an
ways or operate, the Canada Central Railway, or may amalgamate
~t~11~~!~e therewith, and may purchase or' acquire by lease or


otherwise and hold and operate a line or lines of railway
from the City of Ottawa to any point at navigable water on
the Atlantic seaboard or to any intermediate point, or may
acquire running powers over any railway now constructed
between O{tawa and any such point or intermediate point:
And the Company may purchase or acquire any such rail-
way, subject to such existing mortgages, charges or liens
thereon as shall be agreed upon, and shall possess with


And ~o~row regard to any lines of railway so purchased, or acquired,
to a limited and becoming the property of the Company the same
amount on " '.
bonds in cor: -powers as to the Issue of bonds thereon, or on any of
sequence. them, to an amount not exceeding twenty thousand dollars


p('r mile, and as to the security for such. bonds, as are con-
ferred upon the Company by the twenty-eighth section
hereof, in respect of bonds to be issued upon the Canadian
Pacific Rail way. But such issue of bonds shall not affect
the right of any holder of mortgages or other charges already
existing' upon any line of railway so purchased or acquired;
and the amount of bonds hereby authorized to be issued
upon such line of railway shall be diminished by the
amount of such existing mortgages or charges thereon.


Not to affect
prior mort-
gages.


Company
may have
docks, &c I


and run vr s-
eels on any
navigable
water tbeir
railway
touches.


By-laws may
provide for
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pcses.


26. The Company shall have power and authority to
erect and maintain docks, dockyards, w harves, slips and
piers at any point on or in connection 'with the said
Oanadian Pacific Railway, and at all the termini thereof
on navigable water, for the convenience and accommoda-
tion of vessels and elevators ; and also to acquire
and work elevators, and to acquire, own, hold, charter,
work and run steam and other vessels for cargo and
passengers upon any navigable water, which the Cauadian
Pacific Railway lllay reach or connect with.


BY-LHVS.


27. The by-laws of the Company may provide for the
remuneration of the president and directors of the Oom-
p:my, and of any executive committee of such directors; and
for the transfer of stock and shares; the registration and


inscription
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inscription of stock, shares, and bonds, and the transfer of
registered bonds; and the payment of dividends and interest
at any place or places within or beyond the limits of Canada;
and for all other matters required by the said contract or by
this Act to be regulated by by-laws: but the by-laws of ~fugt be coo-
h C d id db 1 h 11. 1 firmed at oext.t e ompany ma e as prOTI e y aw s a lU no case lave general meet-
any force or effect after the next general meeting of share- ing.
holders which shall be held after the passage of such by-laws, .
unless they are approved by such meeting.


BONDS.


~S. The Company, under the authority of a special general Amount of
meeting of the shareholders called for thf purpose, may issue honda limited;


mortgage bonds to the extent of ten thousand dollars per
mile of the Canadian Pacific Railway for the purposes of
the undertaking authorized by the present Act; which Murt!;llges for
issue shall constitute a first mortgage and privilege upon securmg athlle


h id '1 d' d d b h slime ont e sai rai way, constructe or acqUIre ,an to e t ere- the property
after constructed or acquired, and upon its property, real and of the com-
personal, acquired and to be thereafter acquired, including pally.
rolling stock and plant, and upon its tolls and revenues
(after deduction from such tolls and revenues of working
expenses), and upon the franchises of the Company; the
w 101e as shall be declared and described as so mortgaged
in any deed of mortgage as hereinafter provided. Provided Proviso: in
always, however, that if the Company shall have issued, or fa!e!a~!dS
shall intend to issue land grant bonds under the provisions ~~v~ been;
of the thirtieth section hereof, the lands granted and to ISSUt~du3nodersee Ion •
be granted by the Government to the Company may be exclud-
ed from the .operation of such mortgage 'and privilege:
and provided also that such mortgage and privilege shall not
attach upon any property which the Company are hereby, or
by the said contract, authorized to acquire or receive from the
Government of Canada until the same shall hav e been
conveyed by the Government to the Company, but shall
attach upon such property, if so declared in such deed,
as soon as the same shall be conveyed to the Com-
pany. And such mortgage and privilege may be evidenced Evidence of
by a deed or deeds of mortgage executed by the Company, mortgage ~DQ


. h th hori f' h h ld d b what condi-WIt e aut ority 0 its s are 0 ers expresse y a tiona the
resolution passed at such special general meeting; and bOo~s. may
any such deed may contain such description of the pro- con am,


perty mortgaged by such deed, and such conditions re-
specting the payment of the bonds secured thereby and
of the interest thereon, and the remedies which shall be
enjoyed by the holders of such bonds or by any trustee or
trustees for them in default of such payment, and the
enforcement of such remedies, and may provide for such Remedies of
forfeitures and penalties, in default of such payment, as may ~oide[: if·
be approved by such meeting; and may also contain, p~;!en~_
with the approval aforesaid, authority to the trustee or trus-


tees,







tees, upon such default, as one of such remedies, to take pos·
session of the railway and property mortgaged, and to hold
and run the same for the benefit of the bondholders thereof
for a time to be limited by such deed, or to sell the said
railway and property, after such delay, and upon such terms


Ri~ht of and conditions as may be stated ill such deed: and with like
yotlnghmll.Y, approval any such deed may contain provisions to the effect
b~~~;ns~::r~d that upon such default and upon such other conditions as
to bondhold- shall be described in such deed, the right of voting possessed
ers. by the shareholders of the Company, and by the holders


of preferred stock therein, or by either of them, shall cease and
determine, and shall thereafter appertain to the bond-
holders, or to them and to the holders of the whole or of any
part of the preferred stock ofthe Company, as shall be declared


Cancellation by such deed: and such deed may also provide for the con-
~~i!~~r~fde- ditional or absolute ~ancellati0ll: after such sale of any or all
voting power. of the shares so deprived of voting power, or of any or aU
Enforcing of the preferred stock of the Company, or both; and may also,
conditions. either directly by its terms, or indirectly by reference to the


by-laws of the Company, provide for the mode of enforcing
and exercising the powers and authority to be conferred and
defined by such deed, under the provisions hereof. And such
deed, and the provisions thereof made under the authority
hereof, and such other provisions thereof as shall purport
(with like approval) to grant such further and other powers
and privileges to such trustee or trustees and to such
bondholders, as are not contrary to law or to the provisions
of this Act, shall be valid and binding. But if any change
in the ownership or possession of the said rail way and pro-
perty shall, at any time, take place under the provisions
hereof, or of any such deed, or in any other manner, the said
railway and property shall continue to be held and operated
under the provisions hereof, and of " The Consolidated Rail·
way Act, 1879," as hereby modified. And if the Company
does not avail itself of the power of issuing bonds secured
upon the land grant alone as hereinafter provided, the issue
of bonds hereby authorized may be increased to any amount
not exceeding twentv thousand dollars per mile of the said
Canadian Pacific Rail way.
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. 29. If any bond issue be made by the Company under the
last preedirig section before the said rail way is completed
accordinsr to the said contract, a proportion of the proceeds
of such bonds or a proportion of such bonds if they be not
sold, corresponding to the proportion of the work contracted
for then remaining incomplete, shall be received by
the Government, and shall be held, dealt with and,
from time to time, paid oyer by the Government to the
Company upon the same conditions, in the same
manner and according to the same proportions as the pro-
ceeds of the bonds, the issue of which is contemplated by
sub-section d. of Clause 9 of the said contract, and by the
thirty-first section hereof. 30.
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30. The Company may also issue mortgage bonds to the Provislens &9


extent of twenty-fiv-e million dollars upon the lands granted ~o i~sne 0\
in aid of the said rail way and of the undertaking authorized ~~rt:~~
by this Act; such issue to be made only upon similar bonds.
authority to that required by this .Act for the issue of bonds
upon the railway; and when so made such bonds shall con-
stitute a first mortgage upon such lands, and shall attach
-upon them when they shall be granted, if they are not
actually granted at the time of the issue of such bonds. And Evidence of
such mortgage may be evidenced by a deed or deeds of mort- ~o~rJft~;~s~nd
gage to be executed under like authority to the deed securing
the issue of bonds on the rail way; and such deed or deeds
under like authority may contain similar conditions and may
confer upon the trustee or trustees named thereunder and upon
the holders of the bonds secured thereby, remedies, authority,
power and privileges and may provide for forfeitures and
penalties, similar to those which may be inserted and pro-
vided for under the provisions of this Act in any deed
securing the issue of" bonds on the rail way, together with
such other provisions and conditions not inconsistent with
law or with this Act as shall be so authorized. And Name of and
such bonds may be styled Land Grant Bonds, and they h<?;b dealt
and the proceeds thereof shall be dealt with in the manner WI •


provided in the said contract.


31. The Company may, in the place and stead of the said Issue of banda
land grant bonds, issue bonds under the twenty-eighth in ~ace of
section hereof, to such amount as they shall agree with the bao~d;~~~ter
Government to issue, with the interest guaranteed by the a~reeoent
Government as provided for in the said contract; such bonds :~~t.overn-
to constitute a mortgage upon t.he property of the
Company and its franchises acqnired and to be there-
after acquired-including the main line of the Cana- To include
dian Pacific Rail way, and the branches thereof herein- franchise as
b f d ib d . h hI' 11- k h f well as pro-e ore escn e , wit t e p ant and ro mg stoc t ereo pertyof com-
acquired and to be thereafter acquired, but exclusive of such pany,
other branches thereof and of such personal property as shall
be excluded by the deed of mortgage to be executed as
security for such issue. And the provisions of the said Section 28 to
twenty-eighth section shall apply to such issue of bonds, apply.


and to the security which may be given for the payment
thereof, and they and the proceeds thereof shall be dealt
with as hereby and by the said contract provided.


32, It shall not be necessary to affix the seal of the Com- !"acilities for
pany to any mortgage bond issued under the au thority of this 193~e b~mrt-
.Act; and every such bond issued without such seal shall ;:t~seal :nd
have the same force and effect, and be held, treated and dealt signatures,


with by all courts of law and of equity as if it were sealed
with the seal of the company. And if it is provided by the
mortgage deed executed to secure the issue of any bonds, that
any of the signatures to such bonds or to the coupons


thereto
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thereto appended may be engraved, stamped or lithographed
thereon, such engraved, stamped or lithographed signatures
shallbe valid and binding on the Company.


S3. The phrase" working expenses" shall mean and in-
clude all expenses of maintenance of the rail way, and of the
stations, buildings, works and conveniencies belongin g
thereto, and of the rolling and other stock and moveable
plant used in the working thereof, and also all such tolls,
rents or annual sums as may be paid in respect of the
hire of engines, carriages or waggons let to the Com-
pany; also, all rent, charges. or interest on the -pur-
chase money of lands belonging to the Com-
pany, purchased but not paid for, or not fully paid for; and
also all expenses of and incidental to working the railway
and the traffic thereon, including sto-es and consumable
articles; also rates, taxes, insurance and compensation for
accidents or losses; also an salaries and wages of persons
employed in and about the working- of the railway and
traffic, and all office and management expenses, including
directors' fees, agency, legal and other like expenses,


3t!. The bonds authorized by this Act to be issued upon
the railway or upon the lands to be granted to the Company,
or both, may be so issued in whole or in part in the denomi-
nation of dollars, pounds sterling, or francs, or in any or all of
them, and the coupons may be for payment in denominations
similar to those of the bond to which they are attached.
And the whole or any of such bonds, may be pledged, nego-
tiated or sold upon such conditions and at such price as the
Board of Directors shall, from time to time, determine. And
provision may be made by the by-laws of the Company, that
after the issue of any bond, the same may be surrendered to
the Oompany by the holder thereof, and the Company may,
in exchange therefor, issue to such holder inscribed stock of
the Oompany,-which inscribed stock may be registered or
inscribed at the chief place of business of the Company or
elsewhere, in such manner, with such rights, liens, priv-
ileges and preferences, at such place. and upon such con-
ditions, as shall be provided by the by-laws of the Com-
pany.


S5. It shall not be necessary, in order to preserve the
priority, Iien, charge, mortgage or privilege, purporting to
appertain to or be created by any bond issued or mortgage
deed executed under the provisions of this Act, that such
bond or deed should be enregistered in any manner, or in any
place whatever. But every such mortgage deed shall be depo-
sited in the office of the Secretary of State,-of which
deposit notice shall be given ill the CanallaJ Gazette.
And in like manner any agreement entered into by the Com-
pany, under section thirty-six of this Act., shall also be depo-


sited
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sited in the said office. And a copy of any such mortgage deed, Certified
or agreement, certified to be a true copy by the Secretary copies.
of State or his deputy, shall be received as prima facie
evidence of the original in all courts of justice, without proof
of the signatures or seal upon such original. '


36. If, at any .time, any agreement be made by the Oompany Agreement
with any persons intending to become bondholders of the hit~bon:-
Oompany, or be contained in any mortgage deed executed [vorr:~~ic;·'
under the authority of this Act, restricting the issue of ing isanes,
bonds by the Oompany, under the powers conferred by this
Act, or defining or limiting the mode of exercising such
powers, the Company, after the deposit thereof with. the
Secretary of State as hereinbefore provided, shall not act upon
such powers otherwise than as defined, restricted and limited
by such agreement. And no bond thereafter issued by the Com- Effect
pany, and no order, resolution or proceeding thereafter made, thereof .


. passed or had by the Oompany, or by the Board of Directors,
contrary to tne terms of such agreement, shall be valid or
effectual.


37. The Oompany may, from time to time, issue gnar- Company
anteed or preferred stock, at such price, to such amount, mA.y Isaf6 d'
not exceeding ten thousand dollars per mile, and upon ~~~~~fe~:ed
such conditions as to the preferences and privi- stock to &


I t .. th t t diff t I I limitedeges apper alDlllg ere 0, or 0 nreren Issues or c asses amount.
thereof, and otherwise, as shall be authorized by the majority
in value of the shareholders present in person or represented
by proxy at any annual meeting or at any special general
meeting thereof called for the purpose,--notice of the intention
to propose such issue at such meeting being given in the Not to affect
notice calling such meeting. But the guarantee or preference priv~~gt8 of
accorded to such stock shall not interfere with the lien, bon 0 dere.


mortgage and privilege attaching to bonds issued under the
authority of this Act. And the holders of such preferred Voting.
stock shall have such power of 'Toting at meetings of share-
holders, as shall be conferred upon them by the by-laws of
the Company.


EXECUTION OF AGREEMENTS.


3S. Every contract, agreement,engagement,scrip certificate Contracts,
or bargain made, and every bill of exchange drawn, accepted ~i1ls, &c., by,. h d Ita agents toor endorsed, and every promissory note and c eque ma e, bind the com-
drawn or endorsed on behalf of the Company, by any agent, pany.
officer or servant of the Company, in general accordance.
with his powers as such under the by-laws of the Company,
shall be binding upon the Oompany; and in no case shall Proof Lhereof.
it be necessary to have the seal of the Oompany affixed to
any such bill, note, cheque, contract, agreement, engagement,
bargain or scrip certificate, or to prove that the same was
made, drawn, accepted or endorsed, as the case may be, in


pursuance
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Non-liability
of such
agents.


pursuance of any by-law or special vote or order; nor
shall the party so acting as agent, officer or servant of
the Company be subjected individually to any liability
whatsoever, to any third party therefor: Provided always,
ihat nothing 'in this Act shall be construed to authorize
the Company to issue any note payable to the bearer thereof,
or any promissory note intended to be circulated as money, or
as the note of a bank, or to engage in the business of bank-
ing or insurance.


Proviso: as
to notes.


GENERA.L PROVISIONS.


Reports to 39. The Company shall, from time to time, furnish such
Government. reports of the progress of the work, with such details and


plans of the work, as the Government may require.


Publication
of notices.


40. .Asrespects places not within any Province, any notice
required by "The Consolidated Railway Act, 1879," to be
given in the "Official Gazette" of' a Province, may be given
in the Canada Gazette.


Form of 41. Deeds and conveyances of lands to the Company for
deeds, &c., to the purposes of this Act, (not being letters patent from
the company. h C . f' '11 d .. t e rown) may, In so ar as circumstances WI a mit,


be in. the form following, that is to say :---


Form. "Know all men by these presents, that T, .A.B., in consi-
deration of paid to me by the Canadian Pacific
Railway Company, the receipt whereof is hereby acknow-
ledged, grant. bargain, sell and convey unto the said The
Canadian Pacific Railway Company, their successors and
assigns, all that tract or parcel of land (describe the land) to
have and to hold the said land and premises unto the said
Company, their successors and assigns for ever.


"Witness my hand and seal, this
one thousand eight hundred and


"Signed, sealed and delivered ~
in presence of ~


day ot


A.B. [L.S.]


"C. D.
"E.F."


Obligation of or in any other form to the like effect. And every deed made
the grantor.. in accordance herewith shall be held and construed to impose


upon the vendor executing the same the obligation of gua-
ranteeing the Company and its assigns against all dower
and claim for dower and against all hypothecs and mort-
gages and against all liens and charges whatsoever and also
that he pas a good, valid and transferable title thereto.


CHAP.
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• WHEN A RAILWAY COMPANY IS NOT REALLY A "RAILWAY COMPANY".


Bernard Jolin and Serge Gaudet
Heenan Blaikie LLP, Montreal


The Quebec Superior Court recently decided) that a
rail carrier incorporated under Part IA of the Quebec
Companies Act: is not a "railway company" within
the meaning of s. 2 of the Bankruptcy and Insolvency
Act' ("BIA"), thereby allowing such a rail carrier to
make a proposal, which was subsequently approved.


The difficulty the applicant faced was the fact that
"railway companies" are specifically excluded from
the application of the BIA, so that an insolvent rail
carrier would apparently not be in a position to benefit
from the various advantages of the insolvency legis-
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lation. This is especially true as the Companies'
Creditors Arrangement Ad ("CCAA") and the
Winding-up and Restructuring Ad ("WURA") con-
tain similar exclusions. Therefore, at first sight, it
would not appear that the BIA, the CCAA or the
WURA would be available for the reorganisation or
the bankruptcy of a corporation operating a railway.


In the case of the BIA, the restriction stems from
the definition of "corporation", which is as follows:


"corporation" includes any company or legal person
incorporated by or under an Act of Parliament or of
any province, and any incorporated company, wher-
ever incorporated, that is authorized to carry on busi-
ness in Canada or that has an office or property in
Canada, but does not include banks, authorized for-
eign banks within the meaning of section 2 of the
Bank Act, insurance companies, trust companies, loan
companies or railway companies. [Emphasis added.]


The same notion of "railway company" is used ID


both the CCAA and theWURA.
What then is a railway company? Is it, as one


would believe, any company that happens to be oper-
ating a railway or is it a company that was constituted
as a railway company? The legislative history of both
federal and Quebec railway acts suggest that only the
latter is a "railway company" within the meaning of
the BIA, CCAA or WURA, thus allowing a corpora-
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tion that operates a railway but that has not been con-
stituted as a railway company to benefit from the ad-
vantages of the federal insolvency legislation.


Formerly, both Quebec and Canada Railway acts"
provided for the constitution of "railway companies"
(either under the acts themselves or under special
acts) and both statutes contained detailed provisions
regarding the powers, duties, rights and intemal or-
ganisation of such railway companies. Those compa-
nies were therefore of a special nature in that their
objects were limited to the construction or operation
of a railway or both (including related objects). They
were thus not governed by the general statutes re-
specting "ordinary" corporations. The exclusion of
such companies from the application of the BIA was
therefore justified by the special status of railway
companies. Indeed, like railway companies, all the
other companies that are excluded from the applica-
tion of the BIA (banks, trust companies, loan compa-
nies, insurance companies) are of a special nature and
governed by specific statutes, which incorporate spe-
cific provisions regarding the insolvency or liquida-
tion of such entities. Consequently, a "railway
company" as defined in s. 2 of the BIA is not merely
an "ordinary" company operating a railway but rather
a company specially created and incorporated as a
"railway company".


Indeed, para. II (I) of the Canada Railway Act
provided the method by which a railway company
could be incorporated:


•
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Subject to this section, the Minister of Consumer and
Corporate Affairs, on a petition therefor and on pay-
ment of such fees as the Governor in Council may
prescribe, may issue, under his seal of office, letters
patent constituting the petitioner, and such persons as
thereafter become shareholders of the company
thereby created, a body corporate for the objects of
constructing or operating a railway in Canada. [Em-
phasis added.)


In Quebec, s. 6 of the Railway Act defined "com-
pany" as being " ... the company or person authorized
by the charter to build the railway"; while s. 5 stated
that:


The words "the charter", or "the special act", used
in this act shall mean any act, statute, or law author-
izing the building of a railway, with which this act or
the Quebec Consolidated Railway Act, 1880, or the
act respecting railways, as contained in the Revised •
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• Statutes of Quebec of 1888, or as contained in the
Revised Statutes of 1909, or as contained in the Re-
vised Statutes of 1925, or as contained in the Revised
Statutes of 1941, or as contained in the Revised Stat-
utes of 1964.... [Emphasis added.)


One can conclude from the above that under both
former Canada and Quebec railway acts, a company
that wished to acquire and operate a railway
had to be incorporated by letters patent or
by charter issued within the purview of ei-
ther act or by special legislation creating it
as a railway company, with the special pow-
ers and privileges attached to such status.
Once a railway company was created, it
could only operate as a railway company,
that is to say within the framework of either


- act.
In the context of the deregulation of the


railway industry that began in the mid-80s,
both Quebec and Canada railway legislation
were substantially modified. The former
Quebec Railway Act was repealed in 1993
and replaced by a new version 7 which pro-
vides at s. 7 that:•


1993, the Quebec legislature has in fact transformed
the existing "railway companies" into companies
governed by general company statutes. Section 56 of
the new Quebec Railway Act provides that:


Division I of Chapter XVIII of the Companies Act ap-
plies from 17 December 1993 to all railway compa-


nies with share capital constituted by
an Act .


..federal and Que-
bec railway legisla-
tion no longer
requires that a com-
panywishing to op-
erate a railway be
incorporated as such
by letters patent,
charter or special
legislation. Today,
any incorporated
company can operate
a railway provided it
obtains a certificate
of fitness (federal) or
a certificate of com-
pliance (Quebec).


Every rail carrier must obtain, by way of a
written request, a certificate of competence issued by
the Commission des transport du Quebec before car-
rying on rail transportation activities, except a rail
carrier who carries on his activities exclusively
within the boundaries of a commercial or industrial
site belonging to him. [Emphasis added.]


The Canada Railway Act was repealed in 1996
and replaced by the Canada Transportation Act.R


The said Act defines a railway company as a person
who holds a certificate of fitness under s. 92, a part-
nership of such persons or a person who was men-
tioned in s. 90(2).


It is revealing that the Canada Transportation Act
defines a railway company as a person holding a cer-
tificate of fitness and that the new Quebec Railway
Act no longer refers to the concept of "railway com-
pany" but rather to the concept of "rail carrier", that is
to say any person entitled to operate a railway further
to the issuance of a certificate of compliance. This is a
fundamental change in that it is now possible for an
"ordinary" company with unlimited objects to operate
a railway without being constituted as a railway com-
pany. Indeed, when enacting the new Railway Act in•


Where a company's existence is con-
tinued, the Act under which it was
incorporated ceases to have effect
from the dale appearing on the cer-
tificate of continuance issued under
section 123.136 of the Companies
Act.


If any company referred to in the first
paragraph has not obtained such a
certificate of continuance by ) July
)994, the company shall be governed
by Part J of the said Act and the Act
under which it was incorporated
shall cease to have effect on 1 July
1994, except for the provisions re-
lating to the head office, the board of
directors, the purposes and the share


capital. [Emphasis added.]


Consequently, federal and Quebec railway legisla-
tion no longer requires that a company wishing to op-
erate a railway be incorporated as such by letters
patent, charter or special legislation. Today, any in-
corporated company can operate a railway provided it
obtains a certificate of fitness (federal) or a certificate
of compliance (Quebec).


Since, as stated above, the exclusion of "railway
companies" from the application of the BlA, the
CCAA and the WURA was based on the special
status of those companies, there is no reason to apply
it to an "ordinary company" that happens to operate
a railway. Such an "ordinary company" should be
able, like any other, to avail itself of the insolvency
legislation.


Moreover, it is highly relevant to note that until
1993 the Quebec Railway Act provided, in its s. IV, a
mechanism whereby an insolvent railway corporation
could propose an arrangement to its secured and un-
secured creditors. The new Quebec Railway Act has
deleted this section. This supports the argument that a
"rail carrier" (no longer being a "railway company" as


59







National Insolvency Review October 2002 Volume 19, No.5


per s. 56 quoted above) can now avail itself of the
provisions of the BIA, the CCAA or the WURA since
it no longer qualifies as a "railway company" within
the meaning of these exclusions. This reasoning is in
line with the philosophy behind the new statute which
replaces special railway corporations by ordinary cor-
porations operating a railway.


With regard to the BIA, we presented the follow-
ing reasoning to the Quebec Superior Court in the
case of Quebec Southern Railway Company: since
the company incorporated under Part 1A of the Que-
bec Companies Act was never constituted as a rail-
way company, it was not within the scope of the
exclusion provision of the BIA and therefore could
avail itself of the protection of the Act. The court
agreed.


Although the issue was not before the court, it
would appear that the same conclusion would, in
principle, apply to any Quebec railway company even
if constituted as such before 1993 since, as seen
above, those former railway companies have been
transformed into ordinary companies by the new
Quebec Railway Act.


In light of the deregulation of the Canadian railway
industry, it is possible that the same line of reasoning
be available to other provincial railway companies
which may have similarly lost their special status. A
close look at the legislative framework and history in
each province may thus reveal that its railway compa-
nies are no longer"railway companies".


It is to be noted that the Canada Transportation Act
does contain specific provisions regarding the possi-


bility of an arrangement between an insolvent railway
company and its creditors. It is certainly arguable that,
in the case of a federal rail carrier, those specific pro-
visions still preclude the application of the more gen-
eral statutes such as the BIA, the CCAA or the
WURA.


With the decision rendered by the Quebec Superior
Court in the Quebec Southern Railway case, it now
appears that companies operating trains on railways
are not necessarily "railway companies". The classical
roman jurists were indeed right to state that: "omnis
definitio in jure civilis periculosa est".


[Editor s note: Bernard Jolin is a Partner with
Heenan Blaikie LLP in Montreal. His areas of prac-
tice include civil and commercial litigation particu-
larly real estate, and bankruptcy and insolvency.


Serge Gaudet practises with Heenan Blaikie LLP in
Montreal where he specializes in research for civil
and commercial litigation.]


4


In the matter of the proposal of: Quebec Southern
Railway Company Ltd. v. Litwin Boyadjian, C.S.M.
500-11-017184-017, November29,2001.
Companies Act, R.S.Q. 1977, c. C-38.
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3.
R.S.C. 1985, c. C-36.
R.S.C. 1985, c. W-I J.
Railway Act, R.S.Q. 1977, c. C-14; Railway Act,
R.S.C. 1952, c. 234.
Railway Act, R.S.Q., c. C-14.1 [S.Q. 1993, c. 75].
Canada Transportation Act, S.c. 1996, c. 10.
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• OBSERVATIONS ON CROSS-BORDER INSOLVENCIES AND THEIR
RESOLUTION IN THE NAFTA REGION: WHERE ARE WE NOW?* •


Douglas A. Doetsch, Esq. and Aaron L. Hammer, Esq.
Mayer Brown Rowe & Maw, Chicago


INTRODUCTION


With the adoption of the North American Free
Trade Agreement ("NAFTA"), trade and investment
among Canada, Mexico and the United States has
grown dramatically. Since 1994, the total volume of
trade between the three NAFTA parties has expanded
from $297 billion to $676 billion in 2000, an increase
of 128 per cent.' In NAFTA's first year, foreign direct
investment (both outflows and inflows) among the
NAFTA parties totalled $16.1 billion. By 1999, those
flows had more than doubled to $40.5 billion.'


These investments have not all been one way.'
Certainly, U.S. Companies have made enormous
investments in Canadian and Mexican companies,
with Citibank's recent acquisition of Banamex repre-
senting only one impressive example. But Mexican
companies also have been purchasers." Increasingly,
Canadian, Mexican and U.S. companies conduct
business and own assets throughout the NAFTA re-
gion. This growth in international business is certain
to generate a corresponding growth in the number of
international business failures.' With these compa-
nies conducting business in multiple jurisdictions,
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Peter Rubin and Helen Sevenoaks *


I. - Introduction


In the fast-paced environment of insolvency proceedings, courts are often invited to exercise their authority in novel


circumstances and without delay. In determining whether to grant the relief sought, the first step requires an analysis of the


basis for the authority sought to be exercised. The prevailing approach is a hierarchical one: the judicial tools of statutory


interpretation, judicial discretion and inherent jurisdiction should be applied in sequence. 2 Furthermore, the limit of the courts'
authority must be adhered to through the doctrine of parliamentary supremacy. Judicial discretion and inherent jurisdiction


cannot be exercised as to conflict with a statute. This hard rule, absent a constitutional debate, necessitates that relief must be
granted in a manner that is consistent with the legislative framework and appropriate in the circumstances.


The recent case of Re Montreal Maine & Atlantic Canada Co ("MMA")3 raises the spectre of the above issues in the context


ofthe Companies' Creditors Arrangement Act (CCAA). 4 In this case, the Quebec Superior Court granted an insolvent railway


company protection from its creditors pursuant to the CCAA notwithstanding the statutory definition of "company" provides
as follows:


"company" means any company, corporation or legal person incorporated by or under an Act of Parliament or of the


legislature of a province, any incorporated company having assets or doing business in Canada, where incorporated, and
any income trust, but does not include banks, authorized foreign banks within the meaning of section 2 of the Bank
Act, railway or telegraph companies, insurance companies and companies to which the Trust and Loan Companies Act


applies. 5 [Emphasis added.]


The Court recognized that while the Canada Transportation Act (CTA) 6 permits the reorganization of railway companies by


filing a scheme of arrangement, it only applies to secured creditors. To avoid potential injustice to unsecured creditors, and


relying on its inherent jurisdiction to fill in the gaps of the CTA, the Court held it was appropriate to grant this "railway company"
relief under the CCAA.


For the purposes of this article, the MMA case sets the stage for a two-fold discussion. On the one hand, the case reopens the
discussion on appropriate application of judicial tools particularly in the context of exclusionary clauses. On the other hand,


MMA presents a timely opportunity to consider whether exclusionary clauses, in this case relating to railway companies, are


desirable in modem day insolvency legislation. These issues are further brought into focus after an insolvent railway company


assigned itself into bankruptcy pursuant to the Bankruptcy and Insolvency Act (BIA) 7 in the recent case of Re Kelowna Pacific


Railway Ltd ("KPR"). 8
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This article has five parts. Part II explores the exercise of judicial authority in the context of insolvency proceedings. The article
highlights that courts of first instance are frequently requested to grant relief in expedited and novel circumstances with little
time available for appellate oversight. When invited to resolve such matters, this article suggests that careful consideration of
both the basis and boundaries of judicial authority is required.


Part III revisits the hierarchical approach to the judicial tools encapsulated in the article by Jackson and Sarra, examining the
recent jurisprudence that appears to have adopted the step-by-step analysis. The article puts forward the view that there is
considerable benefit in continuing to apply the hierarchical approach. Determining at the outset whether the legislation can
bear a broad and liberal interpretation, may avoid the difficulties associated with the exercise of inherent jurisdiction in the
face of an exclusionary clause.


Part IV of the article examines the MMA case. The exercise of inherent jurisdiction by the Quebec Superior Court to fill the gaps
in the CTA by exporting relief to the CCAA draws attention to the scope of the courts' authority to negate statutory exclusions.
Nevertheless, the article recognizes that the significant advantages of the CCAA should be available to insolvent railway
companies as opposed to relying upon the inadequate framework and remedies provided in alternative statutory schemes. This
discussion continues into Part V, which examines the KPR case.


Finally, Part VI concludes the article with some thoughts on the continued importance of articulating the basis of judicial
authority and puts forward the case for eliminating the forward exclusionary clauses for railway companies, and perhaps other
such exclusions.


II. - Exercising Judicial Authority in Insolvency Proceedings


It is well recognized that in the context of insolvency proceedings, courts are required to exercise their authority in order
to achieve the overarching objectives of the legislation and provide timely resolution of disputes. The demand for judicial


innovation in both CCAA and BlA proceedings was canvassed in the case of Re Portus Alternative Asset Management lnc: 9


The CCAA requires the court to provide practical, effective and often very speedy resolution in what has often been referred
to as "real time" litigation. Indeed, it has been said that to achieve the objectives of the legislation, the court requires a
broad, flexible and often urgent exercise of jurisdiction. The BlA, while often dealing with less urgent issues of priority,
does so in a more prescribed context but does allow for the development of the common law and the exercise of some


equitable principles. 10


Particularly in the context of the CCAA, courts of first instance are frequently invited to exercise their authority in novel


circumstances and without delay. As observed in the case of Re Royal Oak Mines lnc, lithe opportunity for appellate courts
to provide guidance has been diminished in the face of the overarching need to grant expedited relief to increase the likelihood
of the debtor company being able to reorganize its affairs with its creditors and continue operating as a going concern:


A difficulty mentioned ... is that CCAA litigation (being in real time) is subject to the participants being caught up in the
momentum of events. A further difficulty in sorting out matters in real time litigation is when one is faced with dealing
with the elements of stare decisis while recognizing that there is no functional opportunity to have the higher level of court


consider the issue as that would take months (or more) as opposed to days (or immediately). 12


Indeed, the fast-paced environment of insolvency proceedings coupled with the lack of time available for appellate guidance can
effectively place courts of first instance in the position of the court oflast and final resort. When a debtor company has recourse


to the CCAA, it is well recognized that the court is called upon to playa supervisory role. 13 Given the broad remedial nature
of the skeletal legislative framework of the CCAA, often courts consider requests for relief beyond merely staying proceedings
against the debtor company to provide breathing room for reorganization. Put differently, insolvency proceedings are analogous
to the hospital emergency room where innovative, practical and urgent measures are necessary:
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Insolvencies are all about chaos. In almost every insolvency, people in control are in denial up to the last moment. By the
time they are forced to face the inevitable, everything is falling apart at the seams. Insolvency lawyers have to perform like
trauma doctors in the ER. They have to triage the issues ... an environment where they are able to size up the situation


quickly, relying on their common sense and creativity (and maybe even some law) to come up with the requisite solution. 14


Notwithstanding the importance of courts exercising their authority in a practical and timely manner, relief should only be
granted by courts in appropriate circumstances within the framework of the legislation. In doing so, courts must be attentive
to the array of judicial tools available and apply the most appropriate one in the circumstances. However, judicial innovation
has not been without its difficulties. Jackson and Sarra suggest that courts have been occasionally troubled with this aspect of
the decision-making process:


Specifically, where the court is faced ;"ith pleadings, evidence and submissions that point to a particular appropriate result,
the courts have sometimes struggled with the basis of their authority where the statute has not expressly addressed an


issue. 15


It is for this reason that the application and scope of judicial authority has been sometimes blurred by courts. In particular, when
authorizing measures during CCAA proceedings courts have purported to rely upon their inherent jurisdiction to fill in gaps


in the statute. Theappellate decisions of Re Skeena Cellulose Inc 16 and Re Stelco Inc 17 attempted to clarify that in most of
these cases, courts are simply utilizing the authority provided by the legislation. The better view was put forward by Newbury
lA. in Re Skeen a Cellulose:


The court's use of the term "inherent jurisdiction" is certainly understandable in connection with a statute that confers
broad jurisdiction with few specific limitations. But if one examines the strict meaning of "inherent jurisdiction" it appears
that in many ofthe cases discussed above, the courts have been exercising a discretion given by the CCAA rather than their
inherent jurisdiction ... the preferable view is that when a court approves a plan of arrangement under the CCAA which
contemplates that one or more binding contracts will be terminated by the debtor corporation, the court is not exercising


a power that arises from its nature as a superior court oflaw, but is exercising the discretion given to it by the CCAA. 18


In an attempt to provide succinct guidance on the exercise of judicial authority, Jackson and Sarra suggest that the most
appropriate implementation of the judicial tools is a hierarchical one.


III. - Hierarchical Approach to Judicial Authority


Jackson and Sarra put forward the proposition that it may be useful to consider the judicial tools available as ifin a hierarchy, 19


starting with statutory interpretation, then judicial discretion and lastly inherent jurisdiction. This methodology is a welcome
clarification on the sources of the courts' authority and its limits. The Supreme Court of Canada has advocated that the
hierarchical approach is the correct means to determine the application of these judicial tools. In the recent case of Century


Services Inc v Canada (Attorney General), 10 Deschamps J. writing for the Court held:


I agree with Justice Georgina R. Jackson and Professor Janis Sarra that the most appropriate approach is a hierarchical one
in which courts rely first on an interpretation of the provisions of the CCAA text before turning to inherent or equitable
jurisdiction to anchor measures taken in a CCAA proceeding ... The authors conclude that when given an appropriately
purposive and liberal interpretation, the CCAA will be sufficient in most instances to ground measures necessary to achieve
. bi . ')1Its 0 jecuves, -


A review of recent jurisprudence indicates that courts are finding refuge in the application of the hierarchical approach and
articulating the basis for their authority. The following sections outline the recent application of statutory interpretation,judicial
discretion and inherent jurisdiction.


1. - Statutory Interpretation
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The first step in the hierarchical process is to have regard to the scheme of the statute under consideration to determine the


limits of authority. The Supreme Court of Canada in Re Rizzo & Rizzo Shoes Ltd22 affirmed that remedial statutes should be


interpreted liberally and in accordance with Driedger's 23 modern principle of statutory interpretation. Driedger suggests that
"the words of an Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously with the


scheme of the Act, the object of the Act and the intention of Parliament." 24 The Court also relied upon the provision of the


Interpretation Act, 25 which notes that "every Act shall be deemed as remedial and shall accordingly receive such fair, large
liberal construction and interpretation as will best ensure the attainment of the object of the Act according to its true intent,


meaning and spirit". 26 By using these principles of statutory interpretation, Jackson and Sarra argue that this leaves room for
gap-filling in the common law provinces and a consideration of purpose in Quebec as a manifestation of judges' overall task


of statutory interpretation. 27


The Supreme Court of Canada adopted an interpretative approach in Sun lndalex Finance, LLC v United Steelworkers, 28 a
case that concerned claims by pension fund members for amounts owed to them by the plans' sponsor and administrator who
became insolvent on the basis that the plans had a wind-up deficiency, which is covered by a deemed trust created by section


57(4) of the Ontario Pension Benefit Act (PB,A).29 In determining whether the statutory deemed trust provisions extended to
wind-up deficiencies, Decharnps J. noted that a statutory-based analysis was appropriate:


This question is one of statutory interpretation, which requires examination of both the wording and context ofthe relevant
provisions of the PBA. Section 57(4) of the PBA affords protection to members of a pension plan with respect to their


employer's contributions upon wind up of the plan. 30


Similarly, in considering this issue, Cromwell J. examined the grammatical and ordinary sense of the words "accrued" and "to


the date of the wind up", the scheme of the PBA, the legislative history and the purpose of the legislation. 31


Across Canada, the statutory-based analysis has also been frequently exercised by courts of first instance. In the case of Re


Worldspan Marine lnc, 32 the British Columbia Supreme Court refused to grant an order, on an application by a secured creditor,
that the secured creditors' claim ranked in priority over the administrative charge in the CCAA proceeding:


Bearing in mind that the CCAA is remedial insolvency legislation, and reading the words of s. 11.52 in the context of the
CCAA as a whole, and taking into account the purpose of the Act, I interpret s. 11.52 as providing the court with authority
to grant an Administration Charge that attaches to all or part of the property of the debtor company, whether or not that


property is located in British Columbia. 33


Similarly, the Ontario Superior Court of Justice in the case of Re MF Global Canada Co 34 relied upon statutory interpretation


to determine the meaning of "net equity" pursuant to section 253 of the BIA. 35 The Quebec Superior Court in the case of Re


Boutique Jacob lnc 36 refused to grant the motion of the debtor's landlord to prevent the disclaimer of the lease agreement. In
doing so, the Court noted that the 2009 amendments to the CCAA added specific statutory factors under section 32(4) of the


CCAA to be considered in deciding whether to make an order disclaiming or resiliating a contract. 37 As such, the Court favoured
a statutory-based analysis over the landlord's argument that the statutory criteria were not exhaustive and prior decisions relying


on the court's inherent jurisdiction should be considered. 38


2. - Judicial Discretion


The second tool in the hierarchy is judicial discretion. In many circumstances, as recognized by Jackson and Sarra, this exercise


reveals that a broad interpretation of the legislation confers authority on the court to grant the application before it. 39 It follows
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that an examination of the statutory language and framework may reveal a discretion and statutory interpretation may determine


the extent of the discretion or reveal a gap. 40


In the context of the CCAA, the court has discretion to make any order that it considers appropriate in the circumstances pursuant
to section 11 of the CCAA. Furthermore, section 6 of the CCAA provides the court with the discretion to sanction a plan of
compromise. As such, in the normal course of CCAA proceedings, courts rely heavily upon the discretion afforded by the
legislative framework in determining whether to grant the requested relief. However, statutory discretion must be exercised in
accordance with the framework of the legislation and where it is appropriate in the circumstances. It is, by nature, discretionary.


In the case of Century Services, 41 the Supreme Court of Canada discussed the scope of judicial discretion:


CCAA decisions are often based on discretionary grants of jurisdiction. The incremental exercise of judicial discretion in
commercial courts under conditions one practitioner aptly describes as "the hothouse of real-time litigation" has been the
primary method by which the CCAA has been adapted and has evolved to meet contemporary business and social needs
(see Jones, at p. 484). Judicial discretion must of course be exercised in furtherance of the CCAA's purposes.


Indeed, the recent case of Tallgrass Energy Corporation 42 highlights that courts recognize the limits of the discretion conferred
by section II of the CCAA. In dismissing the debtor company's application for a CC"'AAinitial order and approving the
receivership application by the secured creditor, Romaine J. for the Alberta Court of Queen's Bench noted that discretion should
only be exercised in appropriate circumstances:


As I indicated in Mateo Capital Ltd v Interex Oi/jield Services LId (I August 2006), Docket No. 060 I08395, a section
II order under the CCAA is not granted merely upon the fact of its application. Tallgrass must satisfy the court that
circumstances exist that make the order appropriate, and that it has acted and is acting in good faith and with due diligence.


The CCAA therefore requires that the court hearing the application exercise discretion in making these determinations, 43


In the context ofthe highly codified BIA, courts have also used their authority to make both procedural and substantive decisions
that assist the parties in meeting the overall objectives of the legislation, using tests such as fairness, reasonableness, and


weighing of the equities and/or balancing of prejudice to make determinations regarding when to exercise its discretion. 44


3. -Inherent Jurisdiction


In the hierarchical approach, the final and last resort is the exercise of inherent jurisdiction. The methodology proposes that
only after a statutory-based analysis has been exhausted, should inherent jurisdiction be considered. That is, courts should seek


direction on their authority first from the statutes and inherent jurisdiction should come last as a potential source of authority. 45


Inherent jurisdiction is described by Jacob as the residual source of powers, which the court may draw upon as necessary


whenever it is just or equitable to do so. 46 However, this jurisdiction is not limitless. In the case of Baxter Student Housing


Ltd v College Housing Co-operative Ltd47 the Supreme Court of Canada was alert to the scope of inherent jurisdiction:


Inherent jurisdiction cannot, of course, be exercised so as to conflict with a statute or rule. Moreover, because it is a special


and extraordinary power, it should be exercised only sparingly and in a clear case. 48


Similarly, in the case of Stelco, 49 the Ontario Court of Appeal noted that in spite ofthe expansive nature of the power, inherent


jurisdiction does not operate where Parliament or the legislature has acted. 50 Therefore, a court may exercise its inherent
jurisdiction in respect of matters that are regulated by statute or by rule of court, so long as it can do so without contravening
any statutory provision.


As already noted in Part II, appellate courts have counselled against the use of inherent jurisdiction in the context of CCAA
proceedings, resulting in less frequent exercise of inherent jurisdiction. The jurisprudence appears to indicate that courts have
shied away from this judicial tool in favour of the statutory-based analysis. This was seen in the case of ATB Financial
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v Metcalfe, 5 I where the Ontario Court of Appeal held it is not necessary to go beyond the general principles of statutory


interpretation in considering whether the court should sanction a plan that imposes an obligation on creditors to give releases to


third parties other than the directors of the debtor company. For this reason, the exercise of inherent jurisdiction by the Quebec


Superior Court in the recent MMA case is noteworthy.


IV. - Montreal Maine & Atlantic Canada Co


1. - Background


MMA is a federally regulated railway company incorporated under the laws of the province of Nova Scotia, namely the


Companies Act 52 operating a short line freight railway in the province of Quebec. It is a wholly-owned subsidiary of Maine


& Atlantic Railway Ltd ("MMAR"), which operates railways in the US. 53 Following the tragic train derailment in the town


of Lac-Megantic, Quebec, which set off several massive blasts, destroyed part of the downtown core and is presumed to have


killed 47 people, numerous claims were made against MMA, MMAR and its liability insurer. The claims included, inter alia: (i)
a class action lawsuit commenced on behalf of the victims of the derailment; (ii) several actions instituted by individuals acting


as special administrators of the estates of the deceased persons; (iii) letters of demand from the municipality of Lac-Megantic,


claiming over $7 million for payment of costs paid by it; (iv) a cleanup order issued by the Quebec Minister of Environment,


ordering immediate steps to be taken in relation to the environmental damage estimated to cost in excess $200 million; (v)


letters of demand from Canada Pacific Railway claiming in excess of $1 million for equipment lease, car repairs and losses


for freight that did not reach its destination; and (vi) letters of demand from the insurers of various persons concerning losses


sustained to their properties or business.


While MMA and MMAR held insurance covering certain liabilities and defense costs, it was anticipated that the amount of


coverage would be insufficient to cover all potential liabilities associated with the derailment. Consequently, it was financially


impossible for MMA to continue operations and the provision of services without the benefit of protection from its creditors


under the CCAA. At the same time, MMAR filed for protection under Chapter II of the US Bankruptcy Code. The Quebec


Superior Court granted the initial order notwithstanding the express exclusion of railway companies from the CCAA. 54 In


doing so, the Court held that there was a legislative gap for insolvent railways and ordinary creditors pursuant to the CTA and


the use of its inherent jurisdiction was necessary to mend this gap by granting relief under the CCAA.


2. - Practical Advantages of the CCM


It goes without saying that the CCAA has become the restructuring statute of choice, providing a debtor company the opportunity


to devise a plan of compromise or arrangement that meets the demands of its creditors. Predominantly through the judicial


innovation of the CCAA court, putting flesh on the bones of the skeletal statute, a long list of remedies have been developed


in order to facilitate the successful restructuring of the debtor company. It is outside the scope of this article to canvass these


various remedies. However, the following section focuses on the practical advantages of utilizing the CCAA framework in the


circumstances of the MMA case. This analysis takes into account the significant number of claims made against the debtor


company and the alternative remedies available pursuant to the CTA.


i. -Forum


The CCAA proceedings provided a reasonable and effective forum within which MMA could implement a plan of compromise
of the claims relating to the derailment and other indebtedness. In light of the various claims brought against MMA, the CCAA
proceedings avoided a multiplicity of proceedings. The single forum, coupled with the stay of proceedings, enabled MMA to


continue its operations while creating a formal claims process, acceptable to the court, to deal efficiently with the claims of


all stakeholders. Furthermore, given the local dimensions of the disaster, the heightened expertise of provincial superior courts


in complex insolvencies and the absence of filed schemes of arrangements in the Federal Court favoured keeping the matter


in the hands of the CCAA court.


ii. -- Disadvantages of the CTA
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The protection afforded to insolvent railway companies pursuant to the CTA does not provide the inherent flexibility of the
CCAA framework. While the scheme of arrangement provisions pursuant to the CTA are akin to the CCAA in so much that


the Federal Court may restrain any action against the company 55 and sanction the scheme of arrangement, 56 there are blunt
differences.


The scheme of arrangement under the CTA must be assented to by the ordinary shareholders ofthe company at a special meeting
and in writing by three quarters in value of holders of mortgages, hypothecs, bonds and debenture stock of the other company


and each class of guaranteed or preferred shares of that company. 57 This voting threshold exceeds the requirement of section
6( I) of the CCAA that notes the court cannot sanction a plan of compromise unless a majority in number representing two-thirds
in value of creditors, or class of creditors voted at the meeting to approve the plan of compromise. Likewise, section 22.1 of
the CCAA specifies that creditors having equity claims are to be in the same class of creditors in relation to those claims unless
the court orders otherwise and may not, as members of that class, vote at any meeting unless the court orders otherwise. The
broader threshold of approval under the CTA, including a significant level of shareholder approval, makes the CTA restructuring
framework more cumbersome and unwieldy relative to the thresholds under the CCAA.


Furthermore, section 106(5) of the CTA notes that orders restraining action against the insolvent railway company may not


affect any right or remedies of a person in respect of the rolling stock. 58 This is contrasted with section II of the CCAA that
provides the court with the discretion to grant a stay of proceedings against the debtor company. Similarly, section 69 of the
BfA creates a stay ipso facto on the filing of a notice of intention or of a proposal, or on bankruptcy. Finally, relief essential
to debtor companies seeking to restructure their affairs and continue operating as a going-concern, such as interim financing,
director and officer's charges and the ability to approve key employment retention plans, are not provided by the CTA.


The extraneous circumstances faced by MMA coupled with the shortcomings of the CTA point toward the CCAA providing an
appropriate, flexible and remedial framework in which MMA could restructure its affairs. However, one of the primary issues
arising from the application seeking a CCAA initial order was whether MMA was a "company" to which the CCAA applied.


3. - Is MMA a "company" Under the CCAA?


i. - Position ofMMA


MMA argued that it was a "company", not a "railway company", and as such should be granted protection from its creditors
pursuant to the CCAA. Grounded in a statutory-based analysis, MMA submitted that the term "railway company" when


examined in its entire context relates to railway companies referenced in the historical Railway Acts. 59 The petition outlines
the interpretative approach taken by MMA:


While the CCAA ... excludes "railway companies" from the definition of "company", historically, these statutes referred
to railway companies created and governed by specific railway legislation or by charter. Accordingly, they do not exclude
a company incorporated by ordinary corporate legislation that may operate as a freight railway carrier such as in the case


of the Petitioner. 60


Indeed, historically railway transport was governed by the Railway Acts. The legislation provided that the operation and


construction of railways had to be carried out by companies authorized to do so under special acts. 61 For that reason, railway
companies were sui generis in nature. They were incorporated and governed by special statutes, granted special powers and
had defined objects of constructing and operating railways and works. In the late 1980s, the railway industry was significantly
transformed. It was driven primarily by a change in regulatory philosophy and the federal government's withdrawal from direct
involvement in the industry, leading to increased privatization ofrailway companies. In 1987, the National Transportation Act


(NTA) 62 eliminated collective rate making and confidential contracts were introduced, enhancing and encouraging rate and
service competition among railways. In 1996, the enactment of the CTA continued the trend of deregulation providing federally
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regulated railway companies with greater latitude to rationalize their physical infrastructure and the establishment of short line
railways was encouraged.


In line with the notion of privatization, the definition of "railway company" in the CTA was amended to mean a person


who holds a certificate of fitness. 63 Under the legislation, a certificate of fitness is required in order to construct or operate
a freight or passenger railway under federal jurisdiction. The Canadian Transportation Agency issues certificates of fitness
once it is satisfied that the applicant holds adequate third party liability insurance coverage for the proposed construction or
operation. Accordingly, the new definition eliminated the requirement that a railway company must be incorporated under
special legislation and gave the green light to incorporating railway companies under "ordinary" provincial and federal corporate
legislation, as seen in the MMA case.


The position taken by MMA with respect to the appropriate interpretation of the term "railway company" was, as it tUl11Sout,
not the first time this had been put forth before a Canadian court. The issue had previously been considered in Quebec twelve


years earlier in the Quebec Southern Railway ("QSR") case 64 in the context of the BfA.


ii. - Quebec Southern Railway


In 200 I, QSR filed a proposal to its creditors pursuant to the BfA. 65 The trustee in bankruptcy filed a motion for directions
pursuant to section 34 of the BfA to obtain a declaration from the Quebec Superior Court that QSR was not a railway company
within the meaning of section 2 of the BfA.


Taking the same approach as the debtor company in the MMA case, the trustee in bankruptcy for QSR successfully argued
that the reference to "railway companies" in the BfA should be narrowly interpreted as only those corporations specifically


established under the Railway Acts. 66 Conversely, corporations established under "ordinary" corporate legislation that operate
railways should not fall under the exception for "railway companies" under the BfA. Since QSR was incorporated under the


Quebec Companies Act, 67 QSR should have the benefit of the protective provisions under the BfA.


The trustee in bankruptcy was granted the declaration that QSR was not a railway company for the purposes of the BfA.
However, the Court did not provide reasons for judgment. The only commentary canvassing the issues raised in the QSR case


was provided in an article by Jolin and Gaudet, who acted for the trustee in bankruptcy.P'' In the article, Jolin and Gaudet


explored the historical Railway Acts 69 that required railway companies to be incorporated under those Acts or "special acts"
referred to in the legislation. This is contrasted with current federal and Quebec railway legislation that no longer demands [f4 l\~'\~Vi\:-
a particular method of incorporation. Furthermore, provisions relating to the insolvency of railway companies were removed ~
from Quebec railway legislation in 1993. As such, Jolin and Gaudet argued that the "railway company" exclusionary provision _ ~
pursuant to the BfA should be narrowly interpreted in accordance with the historical legislation. ~~~-\o\"r-
The QSR case provides limited guidance on the interplay between the BfA and other, potentially conflicting, insolvency regimes.
However, the lack of written reasons constrains the precedential value ofthe QSR case. Moreover, as Jolin and Gaudet observed,
the QSR case may not apply to federally regulated railway companies since the CTA contains provisions addressing their
insolvency. The decision in MMA is therefore the first full judicial determination on point.


iii. -Decision of the Quebec Superior Court in MMA


Interestingly, while a broad and liberal interpretation of the term "railway company" suggests that the exclusion only applies
to companies incorporated by special Acts, the Court in MMA did not address arguments raised by the debtor company. Tn
delivering the reasons for judgment, the Court may have considered such an analysis or even applied the hierarchical approach
to the circumstance at hand. However, the reasons for judgment focus on the under-inclusive nature of statutory remedies
available to insolvent railway companies under the CTA and the exercise of inherent jurisdiction to fill the gaps.
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The Court recognized that since railway companies are purportedly excluded from the application of the BfA and the CCAA,
an insolvent railway company is left without the ability to either declare bankruptcy or to propose a plan of arrangement or


compromise with its creditors. 70 In determining the reasons for statutory exclusion of railway companies, the Court reviewed
the history behind Canadian transportation legislation. However, the Court did not pursue an interpretative analysis of the term
"railway company" taken by the debtor company. Instead the reasons for judgment analyzed the remedies available to federally
regulated insolvent railway companies pursuant to the historical Railway Acts and now incorporated into the current provisions
of the CTA.


The Court noted that pursuant to section 106 of the CTA, an insolvent railway company may file a scheme of arrangement
between itself and its secured creditors in the Federal Court. Nonetheless, since the provisions of the CTA are silent as to the


treatment of ordinary creditors, including employees, 71 the Court concluded it was presented with the issue of a legislative


gap. 72


In order to address the legislative gap, the Court held that the solution to the problem came through the exercise of its inherent
jurisdiction. In doing so, the Court cited the description of the traditional role inherent jurisdiction has played in filling legislative
gaps outlined by Sarra:


The exercise of the court's inherent jurisdiction is a more sparingly used tool, inherent jurisdiction is the exercising of the
general powers of the courts ... it has been used more generally by the court to control process, or to fill in the gaps where


legislation has not specified what is to occur in particular circumstances. 73


Similarly, the Court relied upon the commentary provided in the case of Stelco 74 indicating the limits of inherent jurisdiction:


In spite of the expansive nature of this power, inherent jurisdiction does not operate where Parliament or the legislature
has acted. As Farley J. noted in Re Royal Oak Mines, supra, inherent jurisdiction is "not limitless; if the legislative body


has not left a functional gap or vacuum, then inherent jurisdiction should not be brought into play". 75


While recognizing these constraints of inherent jurisdiction, the Court held that such restrictions did not apply to the matter at ~ I
hand since there was presently no legislation dealing with the right of ordinary creditors of insolvent railway companies. As 0
such, the Court held that blindly applying the provisions of the CCAA that purport to exclude railway companies from relief ~fo,*
would be a flagrant injustice against ordinary creditors and unacceptable in a just society. 76 Furthermore, the potential for a~\o.'\-
situation in which some creditors are treated under one piece of legislation while others are treated under another could present


an incoherent result as well as injustice. 77 Therefore, the Court held it was necessary to mend the legislative gap created by
the CTA by exercising its inherent jurisdiction to grant relief under the CCAA that applies to all creditors ofMMA.


4. - Application of Inherent Jurisdiction


The MMA case invites an interesting discussion on the scope of inherent jurisdiction in the context of insolvency proceedings.
Typically, inherent jurisdiction is exercised by the courts to cure legislative gaps within the body of the statutory scheme
being considered. On this basis, the Court may have filled the gap in the CTA by finding that the scheme of arrangement may
benefit all of the debtors' stakeholders, including ordinary creditors. Instead, the Court applied the CCAA, where the particular
circumstances and wording of the CCAA itself would suggest its inapplicability on the grounds it would be a flagrant injustice
against ordinary creditors and unacceptable in a just society.


There will be different views expressed as to whether or not the exercise of inherent jurisdiction was appropriate in the
circumstances. One view is that the decision inappropriately broadens the traditional scope of inherent jurisdiction discussed in


Stelco; 78 that such power of the court does not operate where Parliament or the legislature has acted. The judgment suggests
that courts may exercise their inherent jurisdiction to fill gaps in one statutory scheme by granting relief pursuant to another
legislative framework that expressly excludes the circumstance so long as it is just and equitable.
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One might also view the decision as being consistent with previous cases in which the court exercised its inherent jurisdiction
in granting non-corporate entities protection pursuant to the CCAA where it is just and equitable to do so. In the case of Re


Cinram Intemational Inc, 79 Morawetz 1. outlined the various circumstances in which courts have found it just and reasonable
to grant a stay of proceedings against third party non-applicants, including:


(a) where it is important to the reorganization process; (b) where the business operations ofthe applicants and the third party
non-applicants are intertwined and the third parties are not subject to the jurisdiction of the CCAA, such as partnerships
that do not qualify as "companies" within the meaning of the CCAA; (c) against non-applicant subsidiaries of a debtor
company where such subsidiaries were guarantors under the note indentures issued by the debtor company; and (d) against
non-applicant subsidiaries relating to any guarantee, contribution or indemnity obligation, liability or claim in respect of


obligations and claims against the debtor companies. 80


In the case of Re Calpine Canada Energy Ltd, 81 the Alberta Court of Queen's Bench considered whether to grant the usual stay
of proceedings sought in the CCAA application for the benefit of, not only the filing debtor companies, but also partnerships.


Relying on the view of Farley J. in Re LehndorffGeneral Partner Ltd82 that inherent jurisdiction may supplement the statutory


stay provisions of section I J of the CCAA where it is just and reasonable to do so, 83 Romaine 1. noted it was reasonable and
appropriate to exercise the court's inherent jurisdiction to stay proceedings against the partnerships.


More recently, in the case of Re Tamerlane Ventures fnc and Pine Point Holdings Co, 84 the Ontario Superior Court granted
a CCAA initial order that included a stay of proceedings against non-applicant third parties. The applicants requested that the
stay apply to Tamerlane USA and Timberland Peru, non-parties to the application, since business operations were intertwined
and it was desirable to maintain stability and value during the CCAA process. Newbould 1. observed that the judicial tool of
inherent jurisdiction was available to the court in granting the requested relief:


Courts have an inherent jurisdiction to impose stays of proceedings against non-applicant third parties where it is important
to the reorganization and restructuring process, and where it is just and reasonable to do so. See Farley 1. in Lehndorff
General Partner Ltd., Re (1993), 9 B.L.R. (2d) 275 ... I am satisfied that it is appropriate that the stay of proceedings
extend to Tamerlane USA, which has guaranteed the secured loans and to Tamerlane Peru, which holds the valuable Los


Pinos assets in Peru. 85


In all of these cases, the court granted a stay of proceedings by exercising its inherent jurisdiction in circumstances where
there was no express statutory exclusion. This is contrasted to the clear statutory exclusion of "railway companies" found in
the CCAA and at issue in the MMA case.


While the reasons for judgment do not identify whether the jurisdictional issue at hand was considered through the lens of the
hierarchical approach, such an analysis may have been undertaken by the Court but not expressed in the reasons. By contrast,
in applying the step-by-step process of the hierarchical approach, the broad and liberal interpretation of the term "railway
company" avoids the difficulties associated with the exercise of inherent jurisdiction in the circumstances. The advantages
of the statutory-based analysis were canvassed in the arguments of the debtor company in the MMA case and the trustee in
bankruptcy in the QSR case.


However, the MMA case significantly illustrates that excluding railway companies from the ambit of the CCAA framework is not
desirable. As already discussed, the circumstances of the case pointed towards the CCAA providing the most appropriate forum
to address the significant number of claims against the debtor company. Furthermore, the decision of the Quebec Superior Court
makes it clear that the scheme of arrangement provisions pursuant to the CTA do not facilitate the restructuring of an insolvent
railway company with all of its creditors. A similar analysis applies when considering the BfA, as that federal legislation has
particular purposes and benefits to, among others, creditors. It was for these reasons that at virtually the same time as the MMA
case was being prepared for a CCAA filing the same analysis was being considered independently in the BfA context in British
Columbia.
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V. - Kclowna Pacific Railway Ltd


1. - Background


In July 2013, Kelowna Pacific Railway Ltd ("KPR") made an assignment into bankruptcy. 86 Incorporated under the Canada


Business Corporations Act (CBCA), 87 KPR was a federally regulated railway company with a certificate of fitness issued to
operate a short line railroad between Kelowna and Kamloops in British Columbia. Shortly after the filing of the assignment, the
Office of the Superintendent of Bankruptcy ("OSB ") filed an application with the British Columbia Supreme Court pursuant


to section IS I(1) of the BIA seeking an order to annul the bankruptcy. 88


2. -Arguments of the OSB


The OSB submitted in its court filed materials that KPR was not eligible to make an assignment into bankruptcy on the basis
that KPR did not meet the definition of "insolvent person" under the BfA. The definition of "person" includes a "corporation"
but as already noted above, railway companies are specifically excluded from the definition. Rather than relying on the BIA, the
OSB argued that KPR should rely upon the provisions of the CTA, the CBCA or consider appointing a receiver under provincial
legislation. The application of the OSB was filed in Vancouver two days prior to MMA filing for CCAA protection in Quebec.
However, after the Quebec Superior Court granted MMA the CCAA initial order, the OSB withdrew its jurisdictional application
in British Columbia. As such, there was no jurisdictional dispute in this matter and no judicial decision on the issue.


In advance of the BfA filing, counsel as well as the trustee considered the arguments put forward by the OSB and independently
came to the same conclusions as counsel for the debtor in MMA. It was also evident in the KPR case that the restructuring and
insolvency tools available under the BIA provided the best opportunity for the insolvent railway company to deal with its affairs
as opposed to the remedies put forward by the OSB.


3. - Alternative Remedies


The remedies available to insolvent companies pursuant to the CBCA provide for plans of arrangement, receiverships and
dissolution. In recent years, there has been an increase in parties effecting insolvent company restructurings through the CBCA


plan of arrangement provisions. 89 These proceedings are similar to the CCAA framework in so much that a stay order is
usually granted against the debtor company. However, the CBCA framework lacks many of the benefits of the CCAA or BfA,
and inadequately addresses the mechanisms frequently relied upon in restructuring scenarios, such as interim financing and


disclaiming contracts. The scope of the CBCA arrangement provisions was observed by Kaplan: 90


In all circumstances, however, to the extent that similarities are drawn between CBCA purposes and CCAA purposes in
justifying orders one must also be mindful of the dissimilarities between the two processes when fashioning CCAA-like
remedies under the CBCA. The parties and the court must be mindful to ensure that there are also CCAA-like protections
afforded to the parties that are subject to those orders. Overlaying the entire analysis must be the observation that while
the CBCA presents a viable reorganization tool for securityholder claims against an insolvent business, Parliament has
specifically provided other more comprehensive statutory tools for insolvent companies. Accordingly, if the narrow focus
ofthe CBCA arrangement is extended too far questions will necessarily arise as to whether the correct statutory framework


is being accessed by the applicant company. 91


In many respects, similar observations can be drawn in relation to the plan of arrangement provisions in the provincial corporate


statutes, such as the British Columbia Business Corporations Act. 92 Accordingly when the alternative remedies are considered,
the well-oiled statutory schemes of the CCAA or the BfA provide debtors, including railway companies, the most attractive
restructuring and insolvency tools. However, absent legislative reform on point, it is left to the judicial innovation of the courts
to explore the basis and boundaries of authority to grant insolvent railway companies relief under the CCAA and BfA.
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VI. - Conclusion


To effect a successful restructuring or bankruptcy, it is essential that appropriate remedies are available to debtor companies,
and other stakeholders. This requires courts to exercise their authority in unique, practical and timely ways. In the vast majority
of cases, the judicial tools available to the court provide the means to grant the relief sought. When considering the basis for
authority, the hierarchical approach to the judicial tools presents a useful and appropriate analytical framework. However, courts
and practitioners must continue to be mindful of the boundaries of the court's authority. The cardinal rule of parliamentary
supremacy places inherent constraints on the court's ability to grant relief that would otherwise conflict with the statutory
scheme. The application of inherent jurisdiction in the manner undertaken by the MMA case may be of concern.


In circumstances where the requested relief calls into question the applicability of the courts' authority, to keep on the right
track, proper analytical and jurisdictional arguments should be presented to the court and in turn articulated in the reasons for
judgment. That said, the next round of insolvency reforms presents a timely opportunity for Parliament to consider eliminating
the antiquated exclusionary clauses in the CCAA and BfA. In many cases exclusionary clauses are no more than historical in
nature. The decision of the Quebec Superior Court in MMA and the consideration of the alternative remedies in the KPR case
highlight that the CCAA and BfA provide the necessary tools to assist rehabilitating or winding down the business of an insolvent
railway company. Furthermore, such legislative reform will avoid the necessity of practitioners and courts having to engage in
the mental gymnastics seen in the cases of MMA and KPR (and also in this article!) to determine the appropriate basis of the
courts' authority to grant railway companies relief pursuant to the CCAA and BfA.
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Short title


Binding on Her
Majesty


Application
generally


Declaration


CHAPTER 28 (3rd Supp.)


An Act respecting national transportation


[1987, c. 34, assented to
28th August, 1987]


SHORT TITLE


1. This Act may be cited as the National
Transportation Act, 1987.


APPLICATION


2. (1) This Act is binding on Her Majesty in
right of Canada or a province.


(2) Unless the contrary intention appears,
this Act applies only in respect of the following
modes of transportation:
(a) transport by railways to which the Rail-
way Act applies;
(b) transport by air to which Part II applies;
(c) transport by water to which the legisla-
tive authority of Parliament extends;
(d) transport by a commodity pipeline as
defined in Part VI; and
(e) transport for hire or reward by an extra-
provincial bus undertaking or an extra-pro-
vincial truck undertaking to which Part IV
applies.


NATIONAL TRANSPORTATION POLICY


3. (I) It is hereby declared that a safe,
economic, efficient and adequate network of
viable and effective transportation services
making the best use of all available modes of
transportation at the lowest total cost is essen-
tial to serve the transportation needs of ship-
pers and travellers and to maintain the econom-
ic well-being and growth of Canada and its
regions and that those objectives are most likely
to be achieved when all carriers are able to


CHAPITRE 28 (3' suppJ.)


Loi nationale concernant les transports


[J 987, ch. 34, sanctionne Ie
28 aotit 1987]


TITRE ABREGE


1. Loi de 1987 sur les transports nationaux, Titre abrege


APPLICA TION


2. (1) La presente loi lie Sa Majeste du chef
du Canada ou d'une province.


(2) La presente loi s'applique, sauf intention
contraire, aux modes de transport suivants :


a) Ie transport ferroviaire vise par la Loi sur
les chemins de fer;
b) Ie transport aerien vise par la partie 11;
c) le transport par eau qui releve de la com-
petence legislative du Parlement;
d) le transport par productoduc au sens de la
partie VI;
e) Ie transport a titre onereux effectue par
une entreprise extra-provinciale de transport
par autocar ou une entreprise de camionnage
extra-provinciale visee par la partie IV.


Obligation de
Sa Majcste


Champ
dapphcarion


POLlTIQUE NATIONALE DES TRANSPORTS


3. (1) II est declare que, d'une part, la mise Declaration


en place d'un reseau sur, rentable et bien
adapte de services de transport viables et effica-
ces, utilisant au mieux et aux rnoindres frais
globaux tous les modes de transport existants,
est essentielle a la satisfaction des besoins des
expediteurs et des voyageurs en matiere de
transports comme a la prosperite et a la crois-
sance economique du Canada et de ses regions,
d'autre part, ces objectifs ont Ie plus de chances
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compete, both within and among the various
modes of transportation, under conditions
ensuring that, having due regard to national
policy and to legal and constitutional require-
ments,


(a) the national transportation system meets
the highest practicable safety standards,
(b) competition and market forces are,
whenever possible, the prime agents in pro-
viding viable and effective transportation
services,
(c) economic regulation of carriers and
modes of transportation occurs only in
respect of those services and regions where
regulation is necessary to serve the transpor-
tation needs of shippers and travellers and
such regulation will not unfairly limit the
ability of any carrier or mode of transporta-
tion to compete freely with any other carrier
or mode of transportation,
(d) transportation is recognized as a key to
regional economic development and commer-
cial viability of transportation links is
balanced with regional economic develop-
ment objectives in order that the potential
economic strengths of each region may be
realized,
(e) each carrier or mode of transportation,
so far as practicable, bears a fair proportion
of the real costs of the resources, facilities
and services provided to that carrier or mode
of transportation at public expense,
(j) each carrier or mode of transportation,
so far as practicable, receives fair and
reasonable compensation for the resources,
facilities and services that it is required to
provide as an imposed public duty, and
(g) each carrier or mode of transportation,
so far as practicable, carries traffic to or
from any point in Canada under fares, rates
and conditions that do not constitute
(i) an unfair disadvantage in respect of
any such traffic beyond that disadvantage
inherent in the location or volume of the
traffic, the scale of operation connected
therewith or the type of traffic or service
involved,
(ii) an undue obstacle to the mobility of
persons, including those persons who are
disabled,


de se realiser en situation de concurrence, dans
et parmi les divers modes de transport, entre
tous les transporteurs, a condition que, compte
durnent tenu de la politique nationale et du
contexte juridique et constitutionnel :


a) le reseau national des transports soit con-
forme aux normes de securite les plus elevees
possible dans la pratique;
b) la concurrence et les forces du marche
soient, chaque fois que possible, les princi-
paux facteurs en jeu dans la prestation de
services de transport viables et efficaces;
c) la reglementation economique des trans-
porteurs et des modes de transport se limite
aux services et aux regions a propos desquels
elle s'impose dans l'interet des expediteurs et
des voyageurs, sans pour autant restreindre
abusivement la libre concurrence entre trans-
porteurs ou modes de transport;
d) les transports soient reconnus comme un
facteur primordial du developpernent econo-
mique regional et que soit maintenu un equi-
libre entre les objectifs de rentabilite des
liaisons de transport et ceux de developpe-
ment economique regional en vue de la reali-
sation du potentiel economique de chaque
region;
e) chaque transporteur ou mode de transport
supporte, dans la mesure du possible, une
juste part du cout reel des ressources, instal-
lations et services mis a sa disposition sur les
fonds publics;
f) chaque transporteur ou mode de transport
soit, dans la mesure du possible, indernnise,
de facon juste et raisonnablc, du cout des
ressources, installations et services qu'il est
tenu de mettre a la disposition du public;
g) les liaisons assurees en provenance ou a
destination d'un point du Canada par chaque
transporteur ou mode de transport s'effec-
tuent, dans la mesure du possible, a des prix
et selon des modalites qui ne constituent pas:


(i) un desavantage injuste pour les autres
liaisons de ce genre, mis a part Ie desavan-
tage inherent aux lieux desservis, a l'irn-
portance du trafic, a I'ampleur des activi-
tes conn exes ou a la nature du trafic ou du
service en cause,
(ii) un obstacle abusif a la circulation des
personnes, y compris les personnes handi-
capees,
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(iii) an undue obstacle to the interchange
of commodities between points in Canada,
or
(iv) an unreasonable discouragement to
the development of primary or secondary
industries or to export trade in or from any
region of Canada or to the movement of
commodities through Canadian ports,


and this Act is enacted in accordance with and
for the attainment of those objectives to the
extent that they fall within the purview of
subject-matters under the legislative authority
of Parliament relating to transportation.


(2) The Minister may, with the approval of
the Governor in Council and on such terms and
conditions as the Governor in Council may
specify, enter into agreements in support of the
national transportation policy set out in subsec-
tion (I) or in respect of such transportation
matters as the Minister considers appropriate.


INTERPRETATION


4. In this Act,
"Agency" means the National Transportation


Agency established by section 6;
"carrier" means any person engaged in trans-


port by a mode of transportation referred to
in subsection 2(2);


"Chairman" means the Chairman of the
Agency;


"goods" includes rolling stock and mail;


"Minister" means the Minister of Transport;


"public interest" means the public interest that
is consistent with


(a) the national transportation policy set
out in subsection 3( I),
(b) policy directions, if any, issued under
section 23, and
(c) in respect of Part II, directions, if any,
issued by the Minister under section 86;


"shipper" means a person who sends or receives
goods by means of a carrier or intends to do
so;


"superior court" means
(a) in the Provinces of Ontario, Nova
Scotia, Prince Edward Island and New-
foundland, the trial division or branch of
the Supreme Court of the Province,
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(iii) un obstacle abusif a l'echange des
marchandises a l'interieur du Canada,
(iv) un empechernent excessif au develop-
pement des secteurs primaire ou secon-
daire, aux exportations du Canada ou de
ses regions, ou au mouvement des mar-
chandises par les ports canadiens.


II est en outre declare que la presente loi vise a
la realisation de ceux de ces objectifs qui por-
tent sur les questions relevant de la competence
legislative du Parlement en matiere de trans-
ports.


(2) Le ministre peut, avec l'approbation du
gouverneur en conseil et aux conditions preci-
sees par celui-ci, conclure des accords de mise
en oeuvre de la politique nationale des trans-
ports enoncee au paragraphe (\) ou des accords
sur les matieres de transport que Ie ministre
estime indiquees.


DEFINITIONS


3


Accords de
mise en ceuvre


4. Les definitions qui suivent s'appliquent a Definitions
la presente loi.
«cour superieure»


a) La section de premiere instance de la
Cour supreme de l'Ontario, de la Nou-
velle-Ecosse, de I'lle-du-Prince-Edouard
ou de Terre-Neuve;
b) la Cour supreme de la Colombie-Bri-
tannique;
c) la Cour du Bane de la Reine du Nou-
veau-Brunswick, du Manitoba, de la Sas-
katchewan ou de l'Alberta;
d) la Cour superieure du Quebec;
e) la Cour supreme du Yukon ou des Ter-
ritoires du Nord-Ouest.


-cour
supencure-
"superior .


«expediteur» Personne qui expedie des mar- .expediteur.


h di "shipper"
C an ises par un transporteur, ou en recoit
de celui-ci, ou qui a l'intention de Ie faire.


«interet public. Qualite de ce qui est compatible
avec la politique nationale des transports
enoncee au paragraphe 3{ I), avec les directi-
ves generales donnees au titre de l'article 23
et, s'agissant de la partie II, avec les directi-
ves donnees par Ie ministre au titre de
l'artic1e 86 .


:.inli:r~t p~blic.
public.:


«rnarchandises» Y sont assimiles le materiel -rnarchandises-
roulant et Ie courrier. "goods"
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(b) in the Province of British Columbia,
the Supreme Court of the Province,
(c) in the Provinces of New Brunswick,
Manitoba, Saskatchewan and Alberta, the
Court of Queen's Bench for the Province,
(d) in the Province of Quebec, the Supe-
rior Court of the Province, and
(e) in the Yukon Territory and the North-
west Territories, the Supreme Court
thereof;


"Vice-Chairman" means the Vice-Chairman of
the Agency.


5. Subject to this Act, words and expressions
used and not defined in this Act have, with
such modifications as the circumstances
require, the same meanings as in the Railway
Act.


PART I


NATIONAL TRANSPORTATION
AGENCY


Establishment and Operation


6. (1) There is hereby established an agency
to be known as the National Transportation
Agency consisting, subject to section 8, of not
more than nine members appointed by the Gov-
ernor in Council, each of whom must, on
appointment or re-appointment and while serv-
ing as member, be a Canadian citizen or per-
manent resident within the meaning of the
Immigration Act and among whom there must
be at least one representative from each region
of Canada.


(2) The Governor in Council shall designate
one of the members of the Agency to be the
Chairman and one of the members to be the
Vice-Chairman of the Agency.


(3) For the purposes of subsection (1), the
regions of Canada are


(a) the Pacific Region, consisting of the
Province of British Columbia and the Yukon
Territory;
(b) the Prairie Region, consisting of the
Provinces of Manitoba, Saskatchewan and
Alberta and the Northwest Territories;
(c) the Province of Ontario;
(d) the Province of Quebec; and


«ministre» Le ministre des Transports.


«Offices L'Office national des transports, cons-
titue par l'article 6.


.president» Le president de l'Office.


Part I


cministre.
"MinislU"
.Office.
"AgfffCY"


cpresident.
"Chairman"


otransporteur» Personne se livrant au transport -transporteu-,
par un mode de transport vise au paragraphe "carrier"
2(2).


-vice-prestdent, Le vice-president de l'Offiee. .vice-president_
"Vlet-
Chairman"


5. Sous reserve des autres dispositions de la Terminologie


presente loi, les termes non definis de la pre-
sente loi s'entendent au sens de la Loi sur les
chemins de fer avee les adaptations de
eireonstance.


PARTIE I


OFFICE NATIONAL DES TRANSPORTS


Constitution et fonctionnement


6. (l) Est constitue l'Office national des Constitution de
!'Officetransports, compose, sous reserve de I'article 8,


d'au plus neuf membres - dont au moins un
representant de chaque region du Canada -
nommes par Ie gouverneur en conseil. Tout
membre doit etre et demeurer citoyen canadien
ou resident permanent au sens de la Loi sur
l'immigration.


(2) Le gouverneur en conseil choisit Ie presi- President et
d ice-nresid d I Offi . I vice-presidentent et Ie vice-presi ent e' Ice parmi es
membres de celui-ci,


(3) Pour I'application du paragraphe (I), les
regions du Canada sont les suivantes :


a) la region du Pacifique: la province de la
Colombie-Britannique et Ie territoire du
Yukon;
b) la region des Prairies: les provinces d'AI-
berta, de la Saskatchewan et du Manitoba et
les Territoires du Nord-Ouest;
c) la province d'Ontario:
d) la province de Quebec;


Definition de
.region du
Canada.
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(e) the Atlantic Region, consisting of the
Provinces of Nova Scotia, New Brunswick,
Prince Edward Island and Newfoundland,


7. (l) Each member of the Agency, other
than a member appointed under section 8, shall
be appointed to hold office during good behav-
iour for a term not exceeding five years and
may be removed for cause by the Governor in
Council.


(2) A member of the Agency is eligible to be
re-appointed on the expiration of a first or
subsequent term of office.


8. (1) In addition to the number of members
that may be appointed under section 6, the
Governor in Council may appoint temporary
members of the Agency on such terms and
conditions as the Governor in Council may
specify and any temporary member so appoint-
ed shall carry out such duties as may be
assigned to the member by the Chairman.


(2) Not more than six temporary members of
the Agency shall hold office at anyone time.


9. (1) A member of the Agency appointed
under section 6 shall not, directly or indirectly,
as owner, shareholder, director, officer, partner
or otherwise,


(a) be engaged in a transportation undertak-
ing or business; or
(b) have an interest in a transportation
undertaking or business or an interest in the
manufacture or distribution of transportation
plant or equipment, except where the distri-
bution is merely incidental to the general
merchandising of goods.


(2) Where any interest referred to in subsec-
tion (I) vests in a member of the Agency for
the benefit of that member by will or succes-
sion, the interest shall, within three months
after the vesting, be absolutely disposed of by
the member.


(3) During the term of office of a member of
the Agency appointed under section 8, the
member shall not accept or hold any office or
employment inconsistent with the member's
duties under this Act.
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e) la region de l'Atlantique: les provinces de
la Nouvelle-Ecosse, du Nouveau-Brunswick,
de l'[le-du-Prince-Edouard et de Terre-
Neuve.


7. (1) Les membres, sauf ceux vises a I'arti-
c1e 8, sont nornrnes a titre inamovible pour un
mandat d'au plus cinq ans, sous reserve de
revocation par Ie gouverneur en conseil par
decision rnotivee.


(2) Les mandats sont renouvelables.


8. (1) Le gouverneur en conseil peut
nommer, en plus des membres nommes en vertu
de l'article 6, des membres a titre temporaire,
aux conditions qu'il precise; ces derniers exer-
cent les fonctions qui leur sont attribuees par Ie
president.


(2) L'Office ne peut compter plus de six
membres temporaires a la fois.


9. (I) Les membres nommes en vertu de
l'article 6 ne peuvent, directement ou indirecte-
ment, a titre de proprietaires, d'actionnaires,
d'adrninistrateurs, de dirigeants, d'associes ou
autre:


a) s'occuper d'une entreprise ou d'une
exploitation de transport;
b) avoir des interets dans une entreprise ou
exploitation de transport ou dans la fabrica-
tion ou la distribution de materiel de trans-
port, sauf si la distribution n'a qu'un carac-
tere secondaire par rapport a l'ensemble des
activites de commercialisation des marchan-
dises.


(2) Le membre qui est saisi d'interets vises
au paragraphe (I) par I'ouverture d'une succes-
sion doit les ceder entierement dans les trois
mois suivant la saisine.


(3) Les membres temporaires ne peuvent
accepter ni occuper une charge ou un emploi
incompatible avec leurs attributions en vertu de
la presente loi.
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10. (I) A member of the Agency appointed
under section 6 shall be deemed to be employed
in the


(a) Public Service for the purposes of the
Public Service Superannuation Act; and
(b) public service of Canada for the pur-
poses of any regulations made pursuant to
section 9 of the Aeronautics Act.


(2) A member of the Agency appointed
under section 8 shall be deemed not to be
employed in the Public Service for the purposes
of the Public Service Superannuation Act
unless the Governor in Council, by order,
deems the member to be so employed for those
purposes.


Remuneration 11. (I) Each member of the Agency shall be
paid such remuneration for services as the Gov-
ernor in Council may from time to time
determine.


Expenses


Chairman's
duties


A bsence, eic.,
of Chairman


Absence. ctc .•
of both
Chairman and
Vice-Chairman


Secretary.
officers and
employees


(2) Each member of the Agency is entitled,
subject to any Treasury Board directive in rela-
tion thereto, to be paid travel and living
expenses incurred in carrying out duties under
this Act or any other Act of Parliament while
absent from the member's ordinary place of
residence.


12. The Chairman is the chief executive offi-
cer of the Agency and has the supervision over
and direction of the work of the members of the
Agency and its staff, including the apportion-
ment of work among the members thereof and
the assignment of members to sit at hearings
and deal with any other matters before the
Agency.


13. In the event of the absence or incapacity
of the Chairman or if the office of Chairman is
vacant, the Vice-Chairman has all the powers
and shall perform all the duties and functions
of the Chairman.


14. The Chairman may authorize one or
more of the members of the Agency to act as
Chairman for the time being in the event that
the Chairman and Vice-Chairman are absent
or unable to act or if the offices are vacant.


15. The Secretary of the Agency and such
other officers and employees as are necessary
for the proper conduct of the business of the
Agency shall be appointed in accordance with
the Public Service Employment Act.


10. (1) Les membres nommes en vertu de
I'article 6 sont reputes appartenir :


a) a la fonction publique pour I'application
de la Loi sur fa pension de fa fonction
publique;


b) a I'administration publique federale pour
I'application des reglements pris sous Ie
regime de I'article 9 de la Loi sur
l'aeronautique,


(2) Les membres temporaires ne sont pas
reputes appartenir a la fonction pubJique pour
I'application de la Loi sur fa pension de fa
fonction publique, sauf si Ie gouverneur en
conseil prend, par decret, une mesure a I'effet
contraire.


Part I


Fonctionnaires


Membres
temporaires


11. (1) Les membres recoivent la rernunera- Remuneration
tion fixee par Ie gouverneur en conseil.


(2) Les membres ont droit, sous reserve des
instructions du Conseil du Tresor, aux frais de
deplacement et de sejour faits dans l'accomplis-
sement, hors du lieu de leur residence habi-
tuelle, des fonctions qui leur sont confiees en
application de la presente loi.


12. Le president est Ie premier dirigeant de
I'Office; a ce titre, il assure la direction et Ie
controle de ses travaux et la gestion de son
personnel, en procedant notamment a la repar-
tition des taches entre les membres et Ii l'affec-
tation de ceux-ci aux audiences et aux autres
questions qui relevent de I'Office.


Frais de
deplacement


Pouvoirs et
fonctions du
president


13. En cas d'absence ou d'empechement du Interim du
, id d I" presidentpres I ent ou de vacance e son poste, a presr-


dence est assurnee par Ie vice-president.


14. Le president peut habiliter un ou plu-
sieurs membres a assumer la presidence en
prevision de son absence, de son ernpechement
ou de la vacance de son poste, et de ceux du
vice-president.


15. Le secretaire de I'Office et Ie personnel
necessaire Ii l'execution des travaux de celui-ci
sont nommes conformement a la Loi sur l'em-
ploi dans faJonction publique.


Choix d'un
autre in ten-
maire


Secreta ire et
personnel
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16. (l) The Secretary of the Agency shall
(a) maintain a record in which shall be
entered a true copy of every rule, order,
decision and regulation of the Agency and
other documents required by the Agency to
be entered therein; and
(b) keep at the Agency's office a copy of all
rules, orders, decisions and regulations of the
Agency and the records of proceedings of the
Agency.


(2) The 'entry in the record referred to in
paragraph (I )(a) shall constitute the original
record of the document so entered.


17. On the application of any person, and on
payment of such fees as the Agency may by
regulation with the approval of the Governor in
Council prescribe, the Secretary of the Agency
or, in the absence of the Secretary, the person
assigned by the Chairman to act in the absence
shall issue under the seal of the Agency to the
applicant a certified copy of any rule, order,
regulation or any other document that has been
issued by the Agency.


18. (1) Judicial notice shall be taken of a
document issued by the Agency under its seal
without proof of the signature or of the official
character of the person appearing to have
signed the document.


(2) Any document purporting to be certified
by the Secretary of the Agency as being a true
copy of a document deposited or filed with or
approved by the Agency or any portion thereof
is evidence that the document is so deposited,
filed or approved and, if so stated in the certifi-
cate, of the time when the document was so
deposited, filed or approved.


19. The Agency may appoint and, subject to
any Treasury Board directive in relation there-
to, fix the remuneration of experts or persons
having technical or special knowledge to assist
the Agency in an advisory capacity in respect
of any matter before the Agency.


20. (1) The head office of the Agency shall
be in the National Capital Region described in
the schedule to the National Capital Act.


Regional offices (2) The Agency may establish regional
offices outside of the National Capital Region
described in the schedule to the National Capi-
tal Act and, if any regional offices are estab-


Head office
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Attributions du
secretaire


16. (I) Le secreta ire est charge:
a) de la tenue du registre du texte authenti-
que des regles, arretes, reglements et deci-
sions de l'Office et des autres documents
dont celui-ci exige I'enregistrement;
b) de la conservation dans les bureaux de
l'Office d'un exemplaire des regles, arretes,
reglements, decisions et proces-verbaux de
celui-ci.


(2) Le document enregistre en application de Original


l'alinea (I )a) en constitue I'original.


17. Le secretaire de l'Office, ou la personne
chargee par Ie president d'assurer son interim,
delivre, sur demande et contre paiement des
droits reglernentaires fixes par I'Office avec
l'approbation du gouverneur en conseil, des
copies certifiees conformes des regles, arretes
ou reglements ou autres documents de I'Office
sous Ie sceau de celui-ci.


Copies
conforrnes


18. (I) Les documents delivres par I'Office
sous son sceau sont admis d'office en justice
sans qu'il soit necessaire de prouver l'authenti-
cite de la signature qui y est apposee ou la
qualite officielle du signataire.


(2) Le document cense etre en tout ou en
partie la copie, certifiee conforme par Ie secre-
taire de l'Office, d'un document depose aupres
de celui-ci, ou approuve par celui-ci, fait foi du
depot ou de I'approbation et de la date, si elle
est indiquee sur la copie, de ce depot ou de
cette approbation.


Admission
d'office


Preuve


Experts19. L'Office peut nommer des experts, ou
autres specialistes, cornpetents pour Ie conseil-
ler sur des questions dont il est saisi et fixer,
avec I'approbation du Conseil du Tresor, leur
remuneration selon les directives du Conseil du
Tresor a cet egard.


20. (I) Le siege de I'Office est fixe dans la Siege


region de la capitale nationale definie a I'an-
nexe de la Loi sur la capitale nationale.


(2) L'Office peut etablir des bureaux regie-
naux hors de la region de la capitale nationale
definie a I'annexe de la Loi sur la capitale
nationale. Le cas echeant, un bureau regional


Bureaux
regionaux
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lished, one shall be in Atlantic Canada and one
in Western Canada.


(3) Subject to subsection (4), a member of
the Agency appointed under section 6 shall
reside in the National Capital Region described
in the schedule to the National Capital Act or
within such distance thereof as is determined
by the Governor in Council.


(4) Where a regional office of the Agency is
established, a member of the Agency appointed
under section 6 and designated for the purposes
of this subsection by the Chairman shall reside
within such distance of the regional office as is
determined by the Chairman.


(5) The Agency may hold a hearing respect-
ing any matter before the Agency at such place
in Canada or at such places in Canada by
adjournment from place to place as the Agency
deems advisable.


21. (I) The Agency may make by-laws
respecting the calling of meetings of the
Agency and the conduct of business at meet-
ings of the Agency.


(2) In the absence of a by-law of the Agency
respecting the carrying on of the work of the
Agency in respect of any matter, the matter
shall be dealt with by the Chairman or by such
other member or members of the Agency as the
Chairman may direct.


22. (I) The Agency may, with the approval
of the Governor in Council, make rules
respecting


(a) the sittings of the Agency and the carry-
ing on of its work;
(b) the manner of and procedures for deal-
ing with matters and business before the
Agency, including the circumstances in
which in camera hearings may be held; and
(c) the number of members of the Agency
that are required to hear any matter or exer-
cise any of the functions of the Agency under
this Act or any other Act of Parliament.


(2) Subject to the rules referred to in subsec-
tion (1), two members of the Agency constitute
a quorum.


(3) Where a member of the Agency who is
conducting a hearing in respect of any matter
becomes incapacitated or dies during the hear-
ing or after the conclusion of the hearing but
before rendering a decision and the quorum of


est etabli dans la region de l'Atlantique et un
autre dans l'Ouest.


(3) Sous reserve du paragraphe (4), les mem-
bres de l'Office nornmes en vertu de l'article 6
resident dans la region de la capitale nationale
definie a l'annexe de la Loi sur la capitale
nationale ou dans la peripherie de cette region
definie par Ie gouverneur en conseil.


(4) En cas d'etablissement d'un bureau
regional de l'Office, les membres de I'Office
nommes en vertu de l'article 6 et designes par
Ie president pour I'application du present para-
graphe resident dans la peripherie du bureau
regional definie par Ie president.


(5) L'Office peut tenir des audiences sur
toute question dont il est saisi au lieu du
Canada qu'il estime indique, II peut les ajour-
ner et les poursuivre ailleurs au Canada.


21. (I) L'Office peut, par reglement admi-
nistratif, prendre des mesures concernant la
convocation des reunions de ses membres et
regir la conduite de ces reunions.


(2) En I'absence de reglernent administratif
de l'Office regissant l'execution de ses travaux
relativement a une question, Ie president ou les
membres qu'il habilite peuvent statuer sur la
question.
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22. (I) L'Office peut, avec I'approbation du Regles de
, ,proceduregouverneur en conseil, etablir des regles


concernant:
a) ses seances et l'execution de ses travaux;
b) la procedure relative aux questions dont il
est saisi, notamment pour ce qui est des cas
de huis c1os;
c) Ie nombre de membres qui doivent con-
naitre des questions ou remplir telles des
fonctions de l'Office prevues par la presente
loi ou une autre loi federale.


(2) Sous reserve des regles visees au paragra- Quorum


phe (1), Ie quorum est constitue de deux
membres.


(3) En cas de deces ou d'empechement d'un
membre charge d'une audience, pendant
celle-ci ou entre la fin de I'audience et Ie rendu
de la decision, et de perte de quorum resultant
de ce fait, Ie president peut, avec Ie consente-
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members required to deal with the matter is
lost as a result, the Chairman may, with the
consent of all the parties to the hearing, if the
incapacity or death occurs


(a) during the hearing, authorize another
member of the Agency to continue the hear-
ing and render a decision thereon, or
(b) after the conclusion of the hearing,
authorize another member of the Agency to
examine the evidence presented at the hear-
ing and render a decision thereon,


and in such case the quorum in respect of the
matter shall be deemed never to have been lost.


(4) Where a member of the Agency who is
conducting a hearing in respect of any matter
becomes incapacitated or dies during the hear-
ing and the quorum of members required to
deal with the matter is not lost as a result,
another member of the Agency may be
assigned by the Chairman to participate in the
hearing and in the rendering of a decision
thereon.


Directions to Agency


23. (I) The Governor in Council may, at the
request of the Agency or of the Governor in
Council's own motion, issue to the Agency
policy directions concerning any matter that
comes within the jurisdiction of the Agency and
every such direction shall be carried out by the
Agency under the Act of Parliament that
establishes the powers, duties and functions of
the Agency in relation to the subject-matter of
the direction.


(2) A direction issued under subsection (I)
shall not affect a matter that is before the
Agency on the date of the direction and that
relates to a particular person.


24. (I) A direction issued under section 23 is
not binding on the Agency until the expiration
of the thirtieth sitting day of Parliament after
the direction has been laid before both Houses
of Parliament by or on behalf of the Minister
unless the direction in proposed form has been
laid before both Houses of Parliament by or on
behalf of the Minister and thirty sitting days of
Parliament have expired after the proposed
direction has been so laid.
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ment des parties a l'audience, si Ie fait
survient :


a) pendant I'audience, habiliter un autre
membre a continuer l'audience et a rendre la
decision;
b) apres la fin de l'audience, habiliter un
autre membre a examiner les elements de
preuve presentes a I'audience et a rendre la
decision.


Dans l'une ou I'autre de ces eventualites, Ie
quorum est repute avoir toujours existe.


(4) En cas de deces ou d'empechernent pen- Idem
dant une audience du membre qui en est
charge, sans perte de quorum resultant de ce
fait, Ie president peut habiliter un autre
membre a participer a l'audience et au rendu
de la decision.


Directives a l'Office


23. (1) Le gouverneur en conseil peut, a la
demande de I'Office ou de sa propre initiative,
donner des directives generales a I'Office sur
toute question relevant de la competence de
celui-ci: l'Office execute ces directives dans Ie
cadre de la loi federale qui determine ses attri-
butions relatives au domaine vise par les
directives.


Directives
generales


(2) Les directives generales visees au para-
graphe (I) n'ont pas d'effet sur les questions
relatives a des personnes deterrninees et dont
I'Office est deja saisi a la date ou elles sont
donnees.


Restrictions


24. (I) Pour que les directives generales
visees a I'article 23 lient l'Office, il faut que
trente jours de seance se soient ecoules depuis
leur depot, sous forme definitive ou sous forme
de projet, devant chaque chambre du Parle-
ment par Ie ministre ou pour son compte.


Depot au
Parlement
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(2) For the purposes of subsection (1), "sit-
ting day of Parliament" means a day on which
either House of Parliament sits.


25. Where a direction or proposed direction
referred to in section 24 is laid before a House
of Parliament, the direction or proposed direc-
tion shall forthwith be referred by that House
to such committee thereof as the House consid-
ers appropriate to deal with the subject-matter
of the direction or proposed direction.


26. Before a direction referred to in section
23 is issued or a proposed direction referred to
in section 24 is laid before a House of Parlia-
ment, the Minister shall consult with the
Agency with respect to the nature and subject-
matter of the direction or proposed direction.


Rules, Orders and Regulations


27. (1) The Agency may make rules, orders
and regulations respecting any matter or thing
that comes within the jurisdiction of the
Agency under any Act of Parliament.


(2) Subject to subsection (3), but notwith-
standing anything in any other Act of Parlia-
ment, a rule, order or regulation that is author-
ized to be made by the Agency under this Act
or any other Act of Parliament shall, where the
rule, order or regulation is directed to more
than one person or body and is made in the
exercise of a legislative power and not in the
exercise of a judicial or quasi-judicial power of
the Agency, be made only with the approval of
the Governor in Council.


(3) The Agency may, by order, without the
approval of the Governor in Council, exclude a
person from all or any of the requirements of a
rule, order or regulation referred to in subsec-
tion (2) for a period not exceeding sixty days.


28. A rule, order or regulation of the Agency
may be conditional or unconditional, qualified
or unqualified and may be general or restricted
to a specific area, person or thing or a group or
class of persons or things.


29. Where there is a conflict between any
rule, order or regulation made under this Act in
respect of a particular mode of transportation
and any rule, order or regulation made under
any other Act in respect of that particular


Part I


(2) Pour l'application du paragraphe (1), Definition de
tout jour OU l'une ou I'autre chambre du Parle- .jour de seance.


ment siege est un jour de seance.


25. Des Ie depot des directives generales sous
forme definitive ou sous forme de projet devant
une chambre du ParIement, celle-ci les renvoie
a celui de ses comites qu'elle estime competent
pour connaitre de leur objet.


26. Avant que soient donnees les directives
generales visees a I'article 23 ou qu'elles soient
deposees sous forme de projet devant une
chambre du Parlement, Ie ministre consulte
1'0ffice sur leur nature et leur objet.


Regles, arretes et reglements


27. (1) L'Office peut, par regle, arrete ou
reglement, prendre toute mesure relevant de sa
competence en application d'une loi federale.


(2) Sous reserve du paragraphe (3) et malgre
toute autre loi federale, la prise par l'Office de
regles, d'arretes ou de reglernents d'application
de la presente loi ou d'une autre loi federate
concernant plus d'une personne ou plus d'un
organisme et de nature legislative et non judi-
ciaire ou quasi judiciaire est subordonnee a
I'approbation du gouverneur en conseil.


(3) L'Office peut, par arrete et sans I'appro-
bation du gouverneur en conseil, soustraire une
personne a I'application de tout ou partie d'une
regle, d'un arrete ou d'un reglement vise au
paragraphe (2) pour une periode maximale de
soixante jours.


28. Les regles, arretes et reglements de l'Of-
fice peuvent etre absolus ou conditionnels,
assortis ou non de reserves, de portee generale
ou limitee a des personnes, lieux ou objets -
ou groupes ou categories de ceux-ci
determines.


29. Les regles, arretes ou reglernents pris
sous Ie regime de la presente loi a l'egard d'un
mode de transport I'emportent sur les regles,
arretes ou reglements incompatibles pris sous
celui d'autres lois.
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mode of transportation, the rule, order or regu-
lation made under this Act prevails.


30. The Agency may, with the approval of
the Governor in Council, make regulations
specifying the fees or providing for the manner
of calculating fees that are to be paid to the
Agency in respect of any application for a
licence or an amendment or renewal thereof
under this Act or for the issuance of any such
licence, amendment or renewal.


Inquiries


31. Except where another Act of Parliament
requires or provides that a transportation
matter be inquired into by a person or body
other than the Agency, the Agency shall, on the
request of the Minister, inquire into any matter
or thing concerning transportation to which the
legislative authority of Parliament extends and
report the findings on the inquiry to the Minis-
ter in such manner and at such time as the
Minister may require.


32. (I) The Agency may appoint or direct
any person to make an inquiry and report on
any application, complaint, dispute or matter
pending before the Agency.


(2) On the making of a report to the Agency
under subsection (1), the report may be adopt-
ed as the decision or order of the Agency or
otherwise dealt with as the Agency considers
advisable.


33. (1) A person appointed under this Part
or the Railway Act to make any inquiry may,
for the purposes of the inquiry,


(a) subject to subsection (2), enter and
inspect any place, structure, work, rolling
stock or ship that is the property or under the
control of any person the entry or inspection
of which appears to the inquirer to be
necessary;
(b) require the attendance of all such per-
sons as the inquirer thinks necessary to
summon and examine and require answers or
returns to such inquiries as the inquirer
thinks fit to make;
(c) require the production of such material,
books, papers, plans, specifications, drawings
and other documents as the inquirer thinks
necessary;
(d) administer oaths, affirmations or decla-
rations; and
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30. Avec I'approbation du gouverneur en Droits


conseil, l'Office peut, par reglernent, fixer les
droits a lui verser relativement aux demandes
de licences, de modification ou de renouvelle-
ment de celles-ci, ou relativement a la deli-
vrance des licences - originales, modifiees ou
renouvelees -, ou prevoir Ie mode de calcul de
ces droits.


Enquetes


31. A la demande du ministre, l'Office est
charge d'enqueter - sauf si en I'occurrence
l'enquete incombe, aux termes d'une autre loi
federate, a une autorite differente - sur toute
question de transports relevant de la compe-
tence legislative du Parlement et de faire rap-
port de ses conclusions au ministre selon les
modalites et dans Ie delai fixes par celui-ci.


32. (1) L'Office peut deleguer a quiconque
la charge d'enqueter et de faire rapport sur les
demandes, plaintes, litiges ou autres questions
dont il est saisi.


(2) Sur reception du rapport, l'Office peut
l'enteriner sous forme de decision ou d'arrete
ou statuer sur Ie rapport de la maniere qu'il
estime indiquee,


33. (1) La personne chargee en application
de la presente partie ou de la Loi sur les
chemins de fer de faire enquete peut, a cette
fin:


a) sous reserve du paragraphe (2), proceder
a la visite de tout lieu - terrain, construc-
tion, ouvrage, materiel roulant ou navire -,
quel qu'en soit Ie proprietaire ou Ie responsa-
ble, si elle I'estime necessaire a l'enquete:
b) citer a comparaitre les personnes dont elle
estime I'interrogatoire ou les declarations
necessaires a l'enquete;
c) exiger la production des pieces - objets,
livres, plans, cahiers des charges, dessins ou
autres documents - qu'elle estime necessai-
res a I'enquete;
d) faire preter serment, ou recevoir des
declarations solennelles ou des attestations;
e) exercer, pour faire comparaitre des
temoins et pour les contraindre a temoigner
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(e) exercise the like powers in summoning
witnesses and enforcing their attendance and
compelling them to give evidence and pro-
duce things referred to in paragraph (c) as
are vested in a superior court.


(2) Where any place referred to in paragraph
(I )(a) is a dwelling-house, the inquirer may not
enter that dwelling-house without the consent
of the occupant except under the authority of a
warrant issued under subsection (3).


(3) Where on ex parte application a justice
of the peace is satisfied by information on oath


(a) that entry to a dwelling-house is neces-
sary for the purpose of performing the func-
tions of an inquirer pursuant to paragraph
(l)(a), and
(b) that entry to the dwelling-house has been
refused or that there are reasonable grounds
for believing that entry thereto will be
refused,


the justice of the peace may issue a warrant
under his hand authorizing the inquirer to enter
the dwelling-house subject to such conditions as
may be specified in the warrant.


(4) In executing a warrant issued under sub-
section (3), the inquirer shall not use force
unless the inquirer is accompanied by a peace
officer and the use of force has been specifical-
ly authorized in the warrant.


Powers 0/ Agency
34. The powers, duties and functions of the


Agency respecting any matter that comes
within its jurisdiction under an Act of Parlia-
ment shall be exercised and performed in con-
formity with any policy direction issued to the
Agency under section 23.


35_ (1) The Agency may inquire into, hear
and determine a complaint concerning any act,
matter or thing prohibited, sanctioned or
required to be done under any Act of Parlia-
ment that is administered in whole or in part by
the Agency.


(2) The Agency may, on complaint or of its
own motion, inquire into, hear and determine
any matter concerning a licence or permit
issued by the Agency under this Act or the
suspension or cancellation of any such licence
or permit.


(3) The Agency may, on complaint or of its
own motion, inquire into, hear and determine


et a produire les pieces visees a l'alinea c), les
attributions d'une cour superieure.


(2) Lorsque Ie lieu vise a l'alinea (I )a) est
une maison d'habitation, l'enqueteur ne peut
proceder a la visite sans I'autorisation de I'occu-
pant que s'il est muni du mandat prevu par Ie
paragraphe (3).


(3) Sur demande ex parte, Ie juge de paix
peut signer un mandat autorisant l'enqueteur,
sous reserve des conditions eventuellement
fixees, a proceder a la visite d'une maison
d'habitation s'il est convaincu, sur la foi d'une
declaration sous serrnent, que sont reunis les
elements suivants ;


a) la visite est necessaire pour l'exercice des
pouvoirs attribues a l'enqueteur en applica-
tion de l'alinea (I )a);
b) un refus a ete oppose a la visite ou il y a
des motifs raisonnables de croire que tel sera
Ie cas.


(4) L'enqueteur ne peut recourir a la force
dans l'execution du mandat prevu au paragra-
phe (3) que si celui-ci en autorise expressement
l'usage et que si lui-merne est accompagne d'un
agent de la paix.


Attributions de l'Office


34. Les attributions de l'Office relatives a
une affaire dont il est saisi en application d'une
loi federale sont exercees en conforrnite avec les
directives generales qui lui sont donnees en
vertu de I'article 23.


35. (I) L'Office peut enqueter sur une
plainte, l'entendre et en decider lorsqu'elle
porte sur une question relevant d'une loi fede-
rale qu'il est charge d'appliquer en tout ou en
partie.


(2) De sa pro pre initiative ou sur plainte,
l'Office peut faire enquete sur toute question
relative a une licence ou a un permis qu'il a
delivre, y compris sa suspension ou son annula-
tion, tenir des audiences a cet egard et trancher
cette question.


(3) L'Office peut, sur plainte ou de sa propre
initiative, enqueter sur une question de securite,
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any matter concerning safety under any Act of
Parliament that is administered in whole or in
part by the Agency.


(4) The Agency may require a person to do
or refrain from doing any act, matter or thing
that the person is or may be required to do or is
prohibited from doing under any Act of Parlia-
ment that is administered in whole or in part by
the Agency.


(5) Where under any Act of Parliament the
Agency has the power to approve, disallow or
regulate terms and conditions of carriage, the
Agency may, on complaint or of its own
motion, inquire into, hear and determine
whether the manner in which a service is being
provided by a carrier constitutes an undue ob-
stacle to the mobility of disabled persons.


(6) Where the Agency determines that the
manner in which a service is being provided
constitutes an undue obstacle to the mobility of
disabled persons, the Agency may order the
carrier to remove the obstacle and may order
the carrier to pay compensation for any extra
expense incurred by the disabled person arising
out of the undue obstacle.


(7) Where the carrier establishes, to the
satisfaction of the Agency, that the manner of
providing the service complies with any appli-
cable standard of accessibility prescribed under
an Act of Parliament, the Agency shall deter-
mine that the manner of providing the service
does not constitute an undue obstacle.


36. (I) The Agency has, with respect to the
attendance and examination of witnesses, the
production and inspection of documents, the
enforcement of its orders, the entry on and
inspection of property, and all other matters
necessary or proper for the exercise of its juris-
diction, all the powers, rights and privileges
that are vested in a superior court.


(2) At any proceeding of the Agency for the
purpose of making any order or giving any
direction, leave, sanction or approval in respect
of any matter under the jurisdiction of the
Agency, the Agency may, notwithstanding any
provision of the Railway Act, the National
Energy Board Act or this Act, permit the rep-
resentative or agent of any provincial or munic-
ipal government or any association or other
body representing the interests of shippers, car-
riers or passengers in Canada to appear and be
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I'entendre et en decider lorsqu'elle releve d'une
loi federale qu'il est charge d'appliquer en tout
ou en partie.


(4) L'Office peut ordonner a quiconque d'ac-
complir un acte ou de s'en abstenir lorsque
I'accomplissement ou I'abstention sont prevus
par une loi federale qu'il est charge d'appliquer
en tout ou en partie.


(S) Dans les cas ou une loi du Parlement
habilite l'Office a approuver, annuler ou regir
les conditions de transport, celui-ci peut, a la
suite d'une plainte ou de sa propre initiative,
enqueter sur la question - I'entendre et en
decider - de determiner si les modalites du
service d'un transporteur constituent un obsta-
cle indu a la mobilite des personnes deficientes,


(6) S'il decide que les modalites du service
constituent un obstacle indu a la mobilite des
personnes deficientes, I'Office peut ordonner au
transporteur de supprimer I'obstacle et de
verser aces personnes une indemnite couvrant
les frais supplementaires qu'elles ont supportes
en I'occurrence.


(7) Si Ie transporteur convainc I'Office que
les modalites du service sont con formes aux
normes d'acces applicables prevues par une loi
federate, l'Office statue que ces modalites ne
constituent pas un obstacle indu.


36. (I) L'Office a, pour la comparution et
I'interrogatoire des temoins, pour la production
et l'exarnen des pieces, pour l'execution de ses
arretes, la visite d'un lieu, ainsi qu'a toute autre
fin liee a I'exercice de sa competence, les attri-
butions d'une cour superieure,


(2) L'Office peut, dans Ie cadre de ses deli-
berations visant la prise d'arretes ou de mesures
sur des questions relevant de sa competence,
permettre, par derogation a la Loi sur les che-
mins de fer, a la Loi sur I'Office national de
l'energie ou aux autres dispositions de la pre-
sente loi, aux mandataires d'organismes, gou-
vernementaux ou autres, ou associations repre-
sentant les interets des expediteurs, des
transporteurs ou des voyageurs au Canada, de
comparaitre devant lui en application des regles
etablies au titre du paragraphe 22( I).
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heard before the Agency subject to any rules
made by the Agency under subsection 22(1).


(3) Every person summoned to attend before
the Agency under this Part or before a person
making an inquiry under this Part shall receive
the like fees and allowances for so doing as if
summoned to attend before the Federal Court.


37. (1) In determining a question of fact, the
Agency is not bound by the finding or judg-
ment of any court in any suit, prosecution or
proceeding involving the determination of that
fact, and the finding or judgment in proceed-
ings before the Agency is evidence only.


(2) The fact that any suit, prosecution or
proceeding involving questions of fact is pend-
ing in any court does not deprive the Agency of
jurisidiction to hear and determine the same
questions of fact.


(3) The finding or determination of the
Agency on any question of fact within its juris-
diction is binding and conclusive.


38. (I) The fact that a receiver, manager or
other official of any carrier, or a receiver of the
property of a carrier, has been appointed by
any court in Canada, or is managing or operat-
ing a mode of transportation under the author-
ity of any such court, is not a bar to the
exercise by the Agency of its jurisdiction, but
every such receiver, manager or official is
bound to manage and operate the mode of
transportation in accordance with this Act and
the Railway Act and with the orders, regula-
tions and directions of the Agency notwith-
standing the fact that the receiver, manager,
official or person has been appointed by or acts
under the authority of any court.


(2) Wherever by reason of insolvency, sale
under mortgage or any other cause, a transpor-
tation undertaking or portion thereof is oper-
ated, managed or held otherwise than by the
carrier, the Agency may make any order it
deems proper for adapting and applying the
provisions of this Act and the Railway Act to
the case.


(3) In any proceeding before the Agency and
in any action or proceeding under this Act or
the Railway Act, every written or printed docu-
ment purporting to have been issued or author-
ized by a carrier or any officer, agent or
employee of the carrier for or on its own behalf


(3) II est alloue a toute personne qui se rend
a la convocation de 1'0ffice ou d'un enqueteur,
dans Ie cadre de la presente partie, des indem-
nites comparables a celles qui s'appliquent aux
convocations de la Cour federale.


37. (I) Pour statuer sur une question de fait,
1'0ffice n'est pas lie par la decision ou Ie juge-
ment d'une juridiction rendu a I'occasion d'une
poursuite ou autre instance portant sur cette
question; toutefois, la decision ou Ie jugement
rendu, dans une instance en cours devant l'Of-
fice ne fait foi que jusqu'a preuve contraire.


(2) L'Office a competence pour statuer sur
une question de fait, peu importe que celle-ci
fasse I'objet d'une poursuite ou autre instance
en cours devant une juridiction.


Part I
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(3) La decision de 1'0ffice sur une question Decision
definitivede fait relevant de sa competence est definitive.


38. (1) Le fait qu'un receveur, gerant ou
autre dirigeant d'un transporteur, ou un seques-
tre des biens d'un transporteur, a ete nomme
par un tribunal canadien, ou gere ou exploite
un mode de transport sous l'autorite de ce
tribunal, n'empeche pas 1'0ffice d'exercer sa
competence. II est cependant tenu de gerer ou
d'exploiter ce mode de transport conformernent
a la presente loi et a la Loi sur les chemins de
fer, et aux arretes, reglements et directives de
1'0ffice, en depit du fait que sa nomination a
ete faite par Ie tribunal ou que ses attributions
lui ont ete confiees par celui-ci.


(2) L'Office peut, par arrete, adapter les
dispositions de la presente loi et de la Loi sur
les chemins de fer si, notamment pour insolva-
bilite ou vente hypothecaire, une entreprise de
transport echappe. en tout ou en partie, a la
gestion, a l'exploitation ou a la possession du
transporteur en cause.


(3) Dans toute instance devant 1'0ffice ou
sous Ie regime de la presente loi ou de la Loi
sur les chemins de fer, tout ecrit ou irnprirne
cense delivre ou autorise par Ie transporteur ou
par un dirigeant, un employe ou un mandata ire
de celui-ci, fait foi contre Ie transporteur de son
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is, as against the carrier, evidence of the issue
of the document by the carrier and of the
contents thereof, without any further proof
than the mere production of the document.


39. (l) On any application made to the
Agency, the Agency may grant the whole or
part only of the application, or may grant such
further or other relief, in addition to or in
substitution for that applied for, as to the
Agency may seem just and proper, as fully in
all respects as if the application had been for
the partial, other or further relief.


(2) The Agency may, on terms or otherwise,
make or allow any amendments in any proceed-
ings before it.


40. (1) The Agency may in any order direct
that the order or a portion or provision thereof
shall come into force at a future time or on the
happening of any contingency, event or condi-
tion specified in the order or on the perform-
ance to the satisfaction of the Agency, or a
person named by it, of any terms that the
Agency may impose on any interested party,
and the Agency may direct that the whole or
any portion of the order shall have force for a
limited time or until the happening of a speci-
fied event.


(2) The Agency may, instead of making an
order final in the first instance, make an
interim order and reserve further directions
either for an adjourned hearing of the matter
or for further application.


(3) The Agency may, if the special circum-
stances of any case so require, make an interim
ex parte order authorizing, requiring or forbid-
ding anything to be done that the Agency
would be empowered, on application, notice
and hearing, to authorize, require or forbid, but
no such interim order shall be made for any
longer time than the Agency may deem neces-
sary to enable the matter to be heard and
determined.


41. The Agency may review, rescind or vary
any decision or order made by it or may re-hear
any application before deciding it if, in the
opinion of the Agency, since the decision or
order or the hearing of the application, there
has been a change in the facts or circumstances
pertaining to the decision, order or hearing.


42. (I) Any decision or order of the Agency
may be made an order of the Federal Court or
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origine et de son contenu sur production en
preuve de celui-ci,


39. (1) L'Office peut, s'i1 I'estime indique,
acquiescer a tout ou partie d'une demande, ou
accorder une reparation supplernentaire ou
substitutive, cette reparation produisant Ie
meme effet que si elle avait fait I'objet de la
demande.


(2) L'Office peut, notamment sous condition,
faire ou autoriser toute modification aux proce-
dures prises devant lui.


40. (1) L'Office peut, dans ses arretes, pre-
voir une date deterrninee pour leur entree en
vigueur totale ou partielle ou subordonner
celle-ci a la survenance d'un evenement, a la
realisation d'une condition ou a la bonne execu-
tion, appreciee par lui-rneme ou son delegue,
d'obligations qu'il aura imposees a l'interesse; il
peut en outre y prevoir une date determinee
pour leur cessation d'effet totale ou partielle ou
subordonner celle-ci a la survenance d'un
evenement.


(2) L'Office peut prendre un arrete provi-
soire et se reserver Ie droit de completer sa
decision lors d'une audience ulterieure ou d'une
nouvelle demande.


(3) Si les circonstances de l'espece le requie-
rent, l'Office peut, par arrete provisoire ex
parte, prendre toute mesure d'autorisation,
d'obligation ou d'interdiction qu'il aurait ete
habilite a prendre sur demande et avis apres
audition; l'arrete n'est toutefois valide que pen-
dant la periode que l'Office estime necessaire
pour que I'affaire soit entendue et qu'iJ en soit
decide.
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41. L'Office peut reviser, annuler ou modi-
fier ses decisions ou arretes, ou entendre de
nouveau une demande avant d'en decider, en
raison de faits nouveaux ou en cas d'evolution,
selon son appreciation, des circonstances de
l'affaire visee par ces decisions, arretes ou
audiences.


42. (I) Les decisions ou arretes de l'Office Assimilation


peuvent etre assirniles a des ordonnances de la
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of any superior court and is enforceable in the
same manner as an order thereof.


(2) To make a decision or order an order of a
court, the usual practice and procedure of the
court in such matters may be followed or, in
lieu thereof, the Secretary of the Agency may
file with the registrar of the court a certified
copy of the decision or order, signed by the
Chairman and sealed with the Agency's seal,
and thereupon the decision or order becomes an
order of the court.


(3) Where a decision or order that has been
made an order of a court is rescinded or varied
by a subsequent decision or order of the
Agency, the order of the court shall be deemed
to have been cancelled and the subsequent deci-
sion or order may, in the same manner, be
made an order of the court.


(4) The Agency may, before or after its
decision or order is made an order of any court,
enforce the decision or order by its own action.


43. (I) The costs of and incidental to any
proceeding before the Agency are in the discre-
tion of the Agency and may be fixed in any
case at a sum certain or may be taxed.


(2) The Agency may direct by whom and to
whom any costs are to be paid and by whom
they are to be taxed and allowed.


(3) The Agency may, with the approval of
the Governor in Council, make rules prescrib-
ing a scale under which costs are to be taxed.


44. (I) When the Agency, in the exercise of
its powers, in and by any order directs or
permits any structure, appliance, equipment,
work, renewal or repair to be provided, con-
structed, reconstructed, altered, installed, oper-
ated, used or maintained, the Agency may
order by what person interested or affected by
the order, as the case may be, and when or
within what time and on what terms and condi-
tions as to the payment of compensation or
otherwise, and under what supervision, it shall
be provided, constructed, reconstructed,
altered, installed, operated, used or maintained.


(2) The Agency may, in the exercise of its
powers, order by whom, in what proportion and
when the costs and expenses shall be paid for


Cour federale ou d'une cour superieure: Ie cas
echeant, leur execution s'effectue selon les
memes modalites,


(2) L'assimilation peut se faire soit selon les
regles de pratique et de procedure de la cour
saisie applicables en I'occurrence, soit au
moyen d'une copie certifiee conforme, deposee
aupres du greffier de la cour par Ie secretaire
de I'Office, de la decision ou de l'arrete en
cause, signee par Ie president et revetue du
sceau de I'Office.


Pratique


(3) Les decisions ou arretes de I'Office qui
annulent ou modifient des decisions ou arretes
deja assimiles a des ordonnances d'une cour
sont reputes annuler ces ordonnances et peu-
vent, selon les memes modalites, faire I'objet
d'une assimilation.


Annulation ou
modification


(4) L'Office peut toujours faire executer lui- Faculte
merne ses decisions ou arretes, merne s'i1s ont d'execution


ete assimiles a des ordonnances d'une cour.


43. (1) Les frais directs ou indirects entrai- Frais


nes par une instance devant I'Office sont Iaisses
a l'appreciation de celui-ci et peuvent, dans
tous les cas, etre fixes a une somme deterrninee
ou taxes.


(2) L'Office peut ordonner par qui et a qui Paiement


les frais doivent etre payes et par qui ils doivent
etre taxes et alloues.


(3) L'Office peut par regles, avec l'approba- Tarif


tion du gouverneur en conseil, fixer un tarif
d'apres lequeI les frais doivent etre taxes.


44. (1) Lorsque, dans I'exercice de ses pou-
voirs, il ordonne ou autorise, par arrete, la
fourniture, la construction, Ja reconstruction, la
modification, la mise en place, I'exploitation,
I'usage ou I'entretien d'installations, de disposi-
tifs, de materiels ou d'ouvrages, ou des travaux
de renovation ou de reparation, I'Office peut
ordonner a une personne interessee ou touchee
par l'arrete d'executer ces activites, selon des
modalites de temps, de remuneration, de sur-
veillance ou autres deterrninees.


Travaux
ordonnes par
I'Office


(2) L'Office peut, dans I'exercice de ses pou-
voirs, ordonner par qui, dans quelle proportion
et seIon quelles modalites de temps doivent etre
payes les frais et depenses entratnes par les


Paiement des
frais
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(a) providing, constructing, reconstructing,
altering, installing and executing structures,
appliances, equipment, works, renewals or
repairs;
(b) supervision, if any, in respect of any
matter referred to in paragraph (a);
(c) continued operation, use or maintenance
in respect of any matter referred to in para-
graph (a); or
(d) otherwise complying with the order
referred to in subsection (I).


(3) Where an Act of Parliament requires or
directs that before the doing of any work the
approval of the Agency must be first obtained
by a person and work has been done without
the required approval, the Agency may never-
theless approve the work and impose any terms
and conditions on the person that may be
thought proper in the circumstances.


45. Where a person who transports goods by
a mode of transportation charges a rate,
expressed as a single sum, for the carriage of
goods partly by one mode of transportation and
partly by another, the Agency, for the purpose
of determining whether a rate charged is con-
trary to any Act of Parliament, may require the
person to declare forthwith to the Agency, or
may determine, what portion of the single sum
is charged in respect of the carriage of goods by
each such mode of transportation.


Mediation and Arbitration


46. (I) Where there is a dispute between
(a) a shipper and a carrier respecting rates
or conditions associated with the movement
of goods, or
(b) two or more carriers of goods respecting
any matter to which this Act, the Railway
Act or the Railway Relocation and Crossing
Act applies,


all the parties to the dispute may, by agree-
ment, refer the dispute to the Agency for
mediation.


(2) Except where in the opimon of the
Agency it is not practicable to mediate a dis-
pute referred to it under subsection (I), the
Agency shall assign an officer or employee of
the Agency to mediate the dispute.


(3) All matters relating to the mediation of a
dispute shall be kept confidential unless the
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activites et, Ie cas echeant, la surveillance visees
au paragraphe (I), ainsi que par les autres
mesures liees a I'observation de l'arrete,


(3) Dans les cas ou un ouvrage est realise
sans I'approbation de I'Office alors qu'une loi
federale exigeait une approbation prealable,
I'Office peut neanmoins approuver l'ouvrage et
imposer les conditions qu'il estime indiquees
dans les circonstances.


45. Lorsqu'une personne qui transporte des
marchandises par un mode de transport prati-
que un prix, exprime sous forme de somme
unique, pour J::: transport par plus d'un mode,
I'Office peut, pour determiner si ce prix est
contraire a une loi federate, sommer celle-ci de
preciser sans delai quelle partie est attribuable
a chacun des modes utilises, ou Ie faire
lui-rneme.


Mediation et arbitrage


46. (I) Les parties suivantes entre lesquelles
survient un differend peuvent d'un commun
accord faire appel a la mediation de l'Office :


a) un expediteur et un transporteur relative-
ment aux tarifs ou aux conditions de trans-
port des marchandises;
b) plusieurs transporteurs de marchandises
relativement aux domaines d'application de
la presente loi, de la Loi sur les chemins de
fer ou de la Loi sur Ie deplacement des lignes
de chemin de fer et les croisements de
chemin defer.
(2) L'Office affecte un membre de son per-


sonnel a la mediation, sauf s'il estime qu'il n'est
pas pratique de regler Ie differend par voie de
mediation.
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parties to the dispute otherwise agree, and
information provided by a party for the pur-
poses of the mediation shall not be used for any
other purpose except with the consent of that
party.


(4) Unless the parties to the dispute other-
wise agree, mediation of the dispute shall be
completed within thirty days after the dispute
is referred to the Agency.


47. Sections 48 to 57 apply only in respect of
matters arising between shippers and carriers
that involve


(a) the carriage of goods by air to which
Part II applies, other than their carriage
internationally; or
(b) the carriage of goods by railways to
which the Railway Act applies, other than


(i) the movement of grain to which the
Western Grain Transportation Act applies,
or
(ii) their carriage in trailers or containers
on flat cars unless the containers arrive by
water at a port in Canada, served by only
one railway company, for further move-
ment by rail or arrive by rail at such a port
in Canada for further movement by water.


48. (1) A shipper who is dissatisfied with the
rate or rates charged or proposed to be charged
by a carrier for the movement of goods or with
any of the conditions associated with the move-
ment of goods may, where the matter cannot be
resolved between the shipper and the carrier,
submit the matter, in writing, to the Agency for
a final offer arbitration.


(2) A copy of a submission to the Agency
under subsection (I) shall be served on the
carrier by the shipper and the submission shall
contain


(a) the final offer of the shipper to the carri-
er in the matter;
(b) the last offer received by the shipper
from the carrier in the matter;
(c) an undertaking by the shipper to the
Agency whereby the shipper agrees to pay to
the arbitrator the fee for which the shipper is
liable under section 53 as a party to the
arbitration; and


pour confidentiel; sauf consentement de la
partie, les renseignements qu'elle fournit aux
fins de la mediation ne peuvent servir a d'autres
fins.


(4) Sauf accord contraire entre les parties, la
mediation doit etre terminee dans un delai de
trente jours apres que 1'0ffice a ete saisi du
differend,


47. Les articles 48 a 57 s'appliquent exclusi-
vement aux differends survenant entre expedi-
teurs et transporteurs dans les domaines
suivants :


a) Ie transport des marchandises sous Ie
regime de la partie II,a I'exception du trans-
port international de marchandises par air;
b) le transport des marchandises par chemin
de fer sous Ie regime de la Loi sur les
chemins de fer, a I'exception :


(i) du transport de cereales sous Ie regime
de la Loi sur Ie transport du grain de
l'Ouest,
(ii) de leur transport par remorques ou
conteneurs poses sur wagons plats, sauf si
les conteneurs arrivent par eau a un port
du Canada desservi par une seule compa-
gnie de chemin de fer en vue du transport
ulterieur par rail ou arrivent par rail a ce
port du Canada en vue du transport ulte-
rieur par eau.


48. (1) L'expediteur insatisfait des prix
appliques ou proposes par un transporteur pour
Ie transport de marchandises ou des conditions
imposees a cet egard peut, lorsqu'ils ne sont pas
en mesure de regler eux-memes la question,
avoir recours, par demande ecrite, a I'arbitrage
de 1'0ffice.


(2) Un exemplaire de la demande d'arbitrage
est signifie au transporteur par l'expediteur; la


. demande contient :
a) la derniere offre faite par l'expediteur au
transporteur;
b) la derniere offre recue par l'expediteur de
la part du transporteur;
c) l'engagement par l'expediteur envers l'Of-
fice de payer a l'arbitre les honoraires aux-
quels il est tenu en application de I'article 53
a titre de partie a l'arbitrage;
d) Ie cas echeant, Ie nom de I'arbitre, choisi
parmi ceux qui sont inscrits sur la liste eta-
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(d) the name of the arbitrator, if any, chosen
from the list of arbitrators referred to in
section 56, that the shipper and the carrier
have agreed should conduct the arbitration.


(3) The Agency shall not cause any matter
submitted to it by a shipper under subsection
(1) to be arbitrated if


(a) the shipper has not, at least fifteen days
prior to the submission, served on the carrier
concerned a written notice indicating that
the shipper intends to submit the matter to
the Agency for a final offer arbitration; or
(b) the Agency has, within ten days after
receipt of the submission, advised the shipper
in writing that the Agency is of the opinion
that


(i) the matter raises issues of general
public interest and that interests other
than those of the shipper and carrier con-
cerned may be materially prejudiced by
the matter submitted, and
(ii) the matter should be investigated by
the Agency pursuant to section 59.


(4) Where a notice referred to in paragraph
(3)(a) has been served on a carrier, the carrier
may, within seven days after the notice is
served, request that the shipper, in writing,
agree with the carrier to ship the goods to
which the arbitration relates in accordance
with the decision of the arbitrator.


(5) Where the Agency finds that a shipper is
not in a position to enter into an agreement as
described in subsection (4) for any reason that
is not likely to frustrate the arbitration, the
Agency may allow the shipper to provide a
written bona fide offer to ship the goods to
which the arbitration relates, in accordance
with the decision of the arbitrator, as compli-
ance with that subsection.


(6) Where the Agency finds that the shipper
has failed to comply with a request under sub-
section (4), the Agency shall not refer the
matter for arbitration under section 49 unless
the Agency finds that the terms of the request-
ed agreement exceed the terms described in
subsection (4).


49. (I) On the submission of a matter to the
Agency for a final offer arbitration, the Agency
shall refer the matter for the arbitration
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blie en vertu de I'article 56, sur lequel l'expe-
diteur et Ie transporteur se sont entendus.


(3) L'arbitrage prevu au paragraphe (J) est
exclu dans les cas suivants :


a) il y a eu absence de signification par
l'expediteur, dans les quinze jours precedant
la demande, d'un avis ecrit au transporteur
annoncant son intention d'avoir recours a
l'arbitrage de l'Office;
b) l'Office a, dans les dix jours suivant
reception de la demande, avise par ecrit l'ex-
pediteur qu'il estime que la question soulevee
est d'interet public general et que la tenue de
l'arbitrage serait notablement prejudiciable
aux interets autres que ceux du transporteur
et de l'expediteur en cause, et qu'il est d'avis
qu'i1 y aurait lieu de proceder par voie d'en-
quete en application de I'article 59.


Cas d'cxelusion
de l'arbitrage


(4) En cas de signification de l'avis men-
tionne a l'alinea (3)0) au transporteur, celui-ci
peut, dans les sept jours suivant la signification
de I'avis, demander que l'expediteur conclue
avec lui un accord ecrit selon lequel les mar-
chandises visees par l'arbitrage seront expe-
diees selon les termes de la decision de I'arbitre.


Accord
d'expedition


(5) Lorsque 1'0ffice conclut que l'expediteur
n'est pas en mesure de conclure I'accord vise au
paragraphe (4) pour une raison qui n'est pas
susceptible de faire echouer I'arbitrage, il peut
permettre a l'expediteur de fournir, par ecrit,
une offre honnete d'expedier les marchandises
visees par l'arbitrage conforrnement a la deci-
sion qui sera rendue par l'arbitre et tenir cette
offre pour conforme a ce paragraphe,


(6) L'Office, ayant constate l'omission par
l'expediteur de se conformer a la demande
prevue au paragraphe (4), ne renvoie pas la
question a l'arbitrage prevu a I'article 49, sauf
s'il constate que les modalites de I'accord
demande depassent celles prevues au paragra-
phe (4).


Offrc
d'expedition


Absence
d'accord


49. (I) En cas de demande d'arbitrage, 1'0£-
fice renvoie la question:


a) a I'arbitre vise a l'alinea 48(2)d), s'il est
disponible pour mener l'arbitrage;


Arbitrage
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(a) to the chosen arbitrator, if any, referred
to in paragraph 48(2)(d), if that arbitrator is
available to conduct the arbitration; or
(b) where no arbitrator is chosen as contem-
plated by paragraph (a) or the arbitrator so
chosen is, in the opinion of the Agency,
unavailable to conduct the arbitration, to
such other arbitrator, chosen by the Agency
from the list of arbitrators referred to in
section 56, as the Agency determines is
appropriate and available to conduct the
arbitration.


(2) The Agency may, at the request of the
arbitrator, provide administrative, technical
and legal assistance to the arbitrator.


SO. (1) In the absence of an agreement by
the arbitrator and the parties as to the proce-
dure to be followed, a final offer arbitration
shall be governed by such rules of procedure as
the Agency may, with the approval of the
Governor in Council, prescribe.


(2) The arbitrator shall conduct the arbitra-
tion proceedings as expeditiously as possible
and, subject to the procedure referred to in
subsection (I), in such manner as the arbitrator
considers appropriate, having regard to the cir-
cumstances of the matter.


(3) Within fifteen days after the Agency
refers the matter for arbitration, the parties
shall exchange the information that they intend
to submit to the arbitrator in support of their
final offers.


(4) Within seven days after receipt of the
information referred to in subsection (3) each
party may direct interrogatories to the other,
which shall be answered within fifteen days
after receipt thereof.


(5) If a party unreasonably withholds infor-
mation that is subsequently deemed to be rele-
vant by the arbitrator, such withholding shall
be taken into account by the arbitrator in his
decision.


51. (1) The arbitrator shall, in conducting a
final offer arbitration between a shipper and a
carrier, have regard to the information pro-
vided to the arbitrator by the parties in support
of their final offers and, unless the parties
agree to limit the amount of information to be
provided to the arbitrator, such additional
information as is provided to the arbitrator by
the parties at the request of the arbitrator.


b) en cas d'absence de choix d'un arbitre ou
du manque de disponibilite, selon I'Office, de
I'arbitre choisi, I'arbitrage peut etre mene
par un arbitre, que I'Office estime disponible
et competent, inscrit sur la liste etablie en
vertu de l'article 56.


(2) A la demande de l'arbitre, l'Office lui
offre Ie soutien administratif, technique et juri-
dique voulu.


50. (I) L'Office peut, avec I'approbation du
gouverneur en conseil, etablir les regles de pro-
cedure applicables a I'arbitrage dans les cas ou
les parties et I'arbitre ne peuvent s'entendre sur
la procedure.


(2) L'arbitre mene l'arbitrage aussi rapide-
ment que possible et, sous reserve des regles
visees au paragraphe (I), de la maniere qu'il
estime la plus indiquee dans les circonstances.


(3) Dans les quinze jours du renvoi de l'af-
faire a un arbitre, les parties s'echangent les
renseignements qu'elles ont I'intention de pre-
senter a l'arbitre a l'appui de leurs dernieres
offres.


(4) Dans les sept jours de la reception des
renseignements vises au paragraphe (3),
chaque partie peut adresser a I'autre des inter-
rogatoires ecrits auxquels il doit etre repondu
dans les quinze jours de leur reception.


(5) Si une partie dissimule de facon derai-
sonnable des renseignements que I'arbitre juge
ulterieurement pertinents, I'arbitre tient
compte de cette dissimulation dans sa decision.


51. (1) Dans un cas d'arbitrage entre un
expediteur et un transporteur, I'arbitre tient
compte des renseignements que lui fournissent
les parties a l'appui de leur derniere offre et,
sauf accord entre les parties a l'effet de res-
treindre la quantite des renseignements a four-
nir a l'arbitre, des renseignements supplemen-
taires que celles-ci lui ont fournis a sa
demande.
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(2) Unless the parties otherwise agree, in
rendering a decision the arbitrator shall have
regard to whether there is available to the
shipper an alternative, effective, adequate and
competitive means of transporting the goods to
which the matter relates and to all consider-
ations that appear to the arbitrator to be rele-
vant to the matter.


52. (I) The decision of the arbitrator in
conducting a final offer arbitration shall be the
selection by the arbitrator of the final offer of
either the shipper or the carrier and, for the
purpose of this section, the final offer of


(a) the shipper shall be the shipper's final
offer set out in the submission to the Agency
under subsection 48(1); and
(b) the carrier shall be the last offer received
by the shipper from the carrier as set out in
the submission to the Agency under subsec-
tion 48( I) or such other offer as the carrier,
within ten days after the service referred to
in subsection 48(2), specifies in writing to
the shipper and the Agency as the carrier's
final offer. .


(2) The decision of the arbitrator shall
(a) be in writing;
(b) unless the parties otherwise agree, be
rendered within ninety days after the date on
which the submission for the final offer arbi-
tration was received by the Agency from the
shipper; and
(c) unless the parties otherwise agree, be
rendered so as to be applicable in respect of
the parties to the arbitration for a period of
one year or such lesser period as may be
appropriate, having regard to the negotia-
tions between the parties that preceded the
arbitration.


(3) The carrier shall, forthwith after the
arbitrator's decision, set out the rate or rates or
the conditions associated with the movement of
goods that have been selected by the arbitrator
in a tariff of the carrier, unless, where the
carrier is entitled to keep the rate or rates or
conditions confidential, the parties to the arbi-
tration agree to include the rate or rates or
conditions in a contract that the parties agree
to keep confidential or in an agreement
described in section 121.


(4) No reasons shall be set out in the deci-
sion of the arbitrator.
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(2) Sauf accord entre les parties a l'effet Elements a
contraire, I'arbitre tient egalement compte de ~~~~~r~~ion
la possibilite ou non pour l'expediteur de faire
appel a un autre mode de transport efficace,
bien adapte et concurrentiel, des marchandises
en question ainsi que de tout autre element
utile.


52. (I) L'arbitre rend sa decision en choisis-
sant la derniere offre de l'expediteur ou du
transporteur; pour l'application du present arti-
cle, Ia derniere offre :


a) de l'expediteur est celie contenue dans sa
demande presentee a I'Office en application
du paragraphe 48(1);
b) du transporteur est la derniere offre du
transporteur a l'expediteur contenue dans la
demande presentee a I'Office en application
du paragraphe 48(1) ou toute autre offre,
qualifiee de finale, que presente Ie transpor-
teur Ii l'expediteur et Ii l'Office dans les dix
jours suivant la signification visee au para-
graphe 48(2).


Decision de
l'arbitre


(2) La decision de I'arbitre est rendue :
a) par ecrit:
b) sauf accord entre les parties a l'effet con-
traire, dans les quatre-vingt-dix jours suivant
la date de reception par I'Office de la
demande d'arbitrage presentee par l'expedi-
teur;
c) sauf accord entre les parties a I'effet con-
traire, de maniere a etre applicable a celles-ci
pendant un an, ou Ie delai inferieur indique,
eu egard aux negociations ayant eu lieu entre
les parties avant l'arbitrage.


Idem


(3) Le transporteur inscrit, sans delai apres
la decision de l'arbitre, les prix ou conditions
lies Ii I'acheminement des marchandises choisis
par I'arbitre dans un tarif du transporteur, sauf
si, dans les cas ou celui-ci a droit de ne pas
devoiler les prix ou conditions, les parties Ii
I'arbitrage conviennent de les inclure dans un
contrat confidentiel conc1u entre les parties ou
dans l'accord prevu a l'article 121.


Insertion dans
Ie tarif


(4) La decision de I'arbitre n'enonce pas les Motivationde
motifs. la decision
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Idem (5) The arbitrator shall, where requested by
all of the parties to the arbitration within thirty
days after the decision of the arbitrator, give
reasons in writing for the decision.


Application of (6) Except where both parties otherwise
decision agree,


(a) the decision of the arbitrator on a final
offer arbitration shall be final and binding
and be applicable to the parties as of the date
on which the submission for the arbitration
was received by the Agency from the ship-
per; and
(b) the arbitrator shall direct in the decision
that interest at a reasonable rate specified by
the arbitrator shall be paid to one of the
parties by the other on moneys that, as a
result of the application of paragraph (a),
are owed by a party for the period between
the date referred to in that paragraph and
the date of the payment.


Payment by
party


(7) Moneys and interest thereon referred to
in paragraph (6)(b) that are owed by a party
pursuant to a decision of the arbitrator shall
forthwith be paid to the other party.


Arbitration fees 53. (1) The Agency may fix the fee to be
paid to an arbitrator for the costs of, and the
services provided by, the arbitrator in the final
offer arbitration proceedings.


Payment of fees
and costs


(2) The shipper and the carrier shall share in
the payment of the fee fixed under subsection
(I) and in the cost of the preparation of any
reasons requested pursuant to section 52 in
equal amounts, whether or not the proceedings
are terminated pursuant to section 55.


Confidentiality
of information


54. Where the Agency is advised that any
party to a final offer arbitration wishes to keep
matters relating to the arbitration confidential,


(a) the Agency and the arbitrator shall take
such measures as are reasonably necessary to
ensure that the matters are not disclosed by
the Agency or the arbitrator or during the
arbitration proceedings to any person other
than the parties thereto; and
(b) no reasons for the decision given pursu-
ant to subsection 52(5) shall contain those
matters or information included in a contract
that the parties thereto agreed to keep
confidential.


Termination of
proceedings


55. Where, prior to the rendering of the
decision of the arbitrator on a final offer arbi-


(5) Sur demande de toutes les parties a Idem


l'arbitrage presentee dans les trente jours sui-
vant la decision de I'arbitre, celui-ci donne par
.ecrit les motifs de sa decision.


(6) Sauf accord entre les parties a I'effet Application de
la decisioncontraire:


a) la decision de I'arbitre est definitive et
obligatoire et s'applique aux parties a cornp-
ter de la date de la reception par l'Office de
la demande d'arbitrage presentee par l'expe-
diteur;
b) l'arbitre indique dans la decision les inte-
rets, au taux raisonnable qu'il fixe, a payer
sur les sommes qui, par I'application de l'ali-
nea a), sont en souffrance depuis la date de
la demande jusqu'a celie du paiement.


(7) Les montants exigibles vises a l'alinea Paiement


(6)b) sont a payer sans delai a qui y a droit.


53. (1) L'Office peut fixer les honoraires a Honorairesde
I'arbitreverser a I'arbitre pour I'arbitrage et les frais


afferents,


(2) Les honoraires fixes en vertu du paragra-
phe (1) et les frais de preparation des motifs
dernandes en application de I'article 52 sont a
la charge de l'expediteur et du transporteur en
parts egales, meme dans les cas d'abandon des
procedures prevus par l'article 55.


54. La partie a un arbitrage qui desire que Caractere
confidentieldes renseignements relatifs a celui-ci demeu-


rent confidentiels en avise l'Office et :
a) l'Office et l'arbitre prennent toutes mesu-
res justifiables pour eviter que les renseigne-
ments ne soient divulgues soit de leur fait,
soit au cours des procedures d'arbitrage a
quiconque autre que les parties;
b) les motifs des decisions donnes en applica-
tion du paragraphe 52(5) ne peuvent faire
etat des renseignements que les parties a un
contrat sont convenues de garder confiden-
tiels.


Paiement des
frais et
honoraires


55. Dans les cas ou, avant la decision de Abandon des
proceduresI'arbitre, les parties avisent l'Office ou l'arbitre
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tration, the parties advise the Agency or the
arbitrator that they agree that the matter being
arbitrated should be withdrawn from arbitra-
tion, the arbitration proceedings in respect of
the matter shall forthwith be terminated.


56. (1) The Agency shall, from time to time,
in consultation with representatives of shippers
and carriers, establish a list of persons who are
agreeable to act as arbitrators in final offer
arbitrations.


(2) A separate list of persons may be estab-
lished under subsection (l) in respect of each or
any mode of transportation, as the Agency sees
fit.


(3) The Agency shall cause the list of per-
sons to be made known to representatives of
shippers and carriers throughout Canada.


57. A shipper who has submitted a matter to
the Agency for a final offer arbitration under
section 48 is not entitled to request an investi-
gation of the same matter by the Agency under
section 59.


Investigations


58. Sections 59 to 63 apply only in respect of
matters arising between shippers and carriers
that involve


(a) the carriage of goods by air to which
Part II applies, other than their carriage
internationally;
(b) the carriage of goods by railways to
which the Railway Act applies, other than
the movement of grain to which the Western
Grain Transportation Act applies;
(c) the carriage of goods by water, where the
carrier is authorized to do so under Part V or
is a member of a conference to which the
Shipping Conferences Exemption Act
applies; or
(d) the transmission of a commodity by
means of a commodity pipeline as defined in
Part VI where a direction of the Minister has
been issued under section 240 in respect of
the commodity pipeline.


59. (1) The public interest referred to in this
section and in section 61 shall include the
relevant matters required to be considered
under section 60.
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qu'elles s'accordent pour renoncer a I'arbitrage,
les procedures sont abandonnees sur-le-charnp.


56. (I) L'Office etablit. en consultation avec Liste d'arbitres


les representants des expediteurs et des trans-
porteurs, une Iiste de personnes qui acceptent
d'agir a titre d'arbitres.


(2) L'Office peut etablir, s'il I'estime indi- Idem


que, une liste d'arbitres pour chaque mode de
transport.


(3) L'Office fait porter la liste d'arbitres a la Publicationde
la listeconnaissance des representants des expediteurs


et des transporteurs dans tout Ie pays.


57. L'expediteur qui a eu recours a l'Office
pour arbitrage a propos d'une affaire n'a pas Ie
droit de demander une enquete de l'Office sur
la meme affaire en application de l'article 59.


Droit d'enquete
exclu


Enquetes


58. Les articles 59 a 63 s'appliquent exclusi-
vement aux differends survenant entre expedi-
teurs et transporteurs dans les domaines
suivants :


a) Ie transport de marchandises sous Ie
regime de la partie II, a l'exception du trans-
port international de marchandises par air;
b) Ie transport de marchandises par chemin
de fer sous le regime de la Loi sur les
chemins de jer, a I'exception du transport de
cereales sous Ie regime de la Loi sur Ie
transport du grain de l'Ouest;
c) Ie transport de marchandises par eau, si Ie
transporteur y est autorise sous le regime de
la partie V ou s'il est membre d'une confe-
rence sous Ie regime de la Loi derogatoire
sur les conferences maritimes;
d) le transport de produits par productoduc
au sens de la partie VI, si Ie productoduc a
fait I'objet d'instructions donnees par Ie
ministre en application de I'article 240.


59. (I) L'interet public mentionne au pre-
sent article et a l'article 61 vise egalement les
elements dont iI est tenu compte pour l'applica-
tion de l'articIe 60.


Application des
articles 59 ~ 63


Inter~t public
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Investigations (2) Where a person or organization has
reason to believe


(a) that the effect of any rate established by
a carrier or carriers, or
(b) that any act or omission of a carrier, or
of any two or more carriers,


may prejudicially affect the public interest in
respect of rates for, or conditions of, the car-
riage of goods within, into or from Canada, the
person may request the Agency to investigate
the rate, act or omission and the Agency shall
make such investigation of the rate, act or
omission and the effect thereof as in its opinion
is warranted.


(3) Where the Agency has, pursuant to sec-
tion 48, received a submission for a final offer
arbitration in respect of any matter and acted
in accordance with paragraph 48(3)(b), the
Agency shall be deemed to have received a
request to investigate the matter under subsec-
tion (2).


(4) Where, at any time after a person has
requested an investigation, the person by notice
to the Agency withdraws the request, the
Agency shall forthwith discontinue the investi-
gation.


60. The Agency shall, in conducting an
investigation under section 59, have regard to
all considerations that appear to it to be rele-
vant to the matter, including, without limiting
the generality of the foregoing, such of the
following factors as pertain to the request for
the investigation:


(a) whether the rates or conditions specified
for the carriage of goods are such as to
create


(i) an unfair disadvantage beyond any dis-
advantage that may be deemed to be
inherent in the location or volume of the
goods, the scale of operation connected
therewith or the type of goods or service
involved, or
(ii) an undue obstacle to the interchange
of commodities between points in Canada
or an unreasonable discouragement to the
development of primary or secondary
industries or to export trade in or from any
region of Canada or to the movement of
commodities through Canadian ports;


(b) whether control by the carrier of, or the
interest of the carrier in, another form of
transportation service or any other business,


Deemed receipt
or request


Discontinuance
of investigation


Investigation
considerations


(2) La personne ou I'organisme ayant des
motifs de croire qu'un prix fixe par un ou
plusieurs transporteurs ou qu'un acte ou une
omission de ceux-ci risque de porter prejudice a
l'interet public en matiere de prix ou de condi-
tions de transport de marchandises a I'interieur,
a destination ou en provenance du Canada peut
demander a l'Office de faire enquete sur Ie
prix, l'acte ou l'omission; celui-ci est alors tenu
de mener l'enquete qu'il estime indiquee en
l'espece.


(3) Apres avoir recu une demande d'arbi-
trage en application de l'article 48 et agi con-
formernent a l'alinea 48(3)b), l'Office est
repute avoir recu une demande d'enquete sur la
question en application du paragraphe (2).


Part I


Enquetes


Presomption de
demande
d'enquete


(4) Sur avis de retrait de la personne qui a Interruption de


Offi l'enquetedemande la tenue de l'enquete, I' Ice y met
aussitot fin.


60. L'Office mene les enquetes prevues par
I'article 59 en tenant compte de tous les ele-
ments qu'il juge utiles en l'espece notamment :


a) les prix ou les conditions de transport des
marchandises constituent:


(i) soit des desavantages injustes, mis a
part les desavantages susceptibles d'etre
consideres comme inherents aux lieux des-
servis, a I'importance du trafic, a I'ampleur
des activites connexes ou a la nature du
trafic ou du service en cause,
(ii) soit un obstacle abusif a la circulation
des marchandises a l'interieur du Canada
ou un ernpechernent excessif au developpe-
ment des secteurs primaire ou secondaire,
aux exportations du Canada ou de ses
regions, ou au mouvement des marchandi-
ses par les ports canadiens;


b) Ie fait que Ie transporteur ou bien con-
trole un autre type de service de transport ou
autre entreprise ou y possede une participa-
tion, ou bien est controle par une personne
qui exploite un autre type de service de trans-
port ou autre entreprise ou qui possede une
participation dans Ie transporteur, peut


Elements a
prendre en
consideration
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or control of the carrier by, or the interest in
the carrier of, a company or person engaged
in another form of transportation service or
any other business is involved and is creating
or contributing to an unfair disadvantage
referred to in paragraph (a);
(c) whether the rate, act or omission is such
as to permit the carrier to take unfair advan-
tage of a situation in which there is no
alternative, effective, adequate and competi-
tive transportation service; and
(d) whether an existing confidential contract
with another shipper for transportation of a
substantially similar product under substan-
tially similar conditions creates an unfair
disadvantage by providing a lower freight
rate or better shipping conditions that cannot
be justified by any cost or efficiency factor.


61. (1) If the Agency, after the investiga-
tion, finds that the rate, act or omission in
respect of which the investigation is made is
prejudicial to the public interest, the Agency
may, by order, having regard to sections 112
and 113, require the carrier to remove the
prejudicial feature in the relevant rates or con-
ditions specified for the carriage of goods or
may make such other order as in the circum-
stances the Agency may consider proper.


(2) The Agency shall not under subsection
(1) revise any rate, term or condition contained
in a confidential contract.


62. (1) In conducting an investigation under
section 59, the Agency may either hold public
hearings or decide the matter on the basis of
documents filed with the Agency.


(2) In conducting the investigation, the
Agency may take into consideration the con-
tents of any confidential contract that has been
filed with or provided to the Agency without
disclosing the contents of the contract.


(3) Where a rate charged to a shipper by a
carrier is disallowed or varied pursuant to sec-
tion 61, the carrier shall refund to the shipper
an amount equal to the overcharges, plus inter-
est at a rate specified by the Agency, from the
date the shipper's request for an investigation
was received by the Agency to the date of the
refund payment.


(4) The Agency shall render its decision on
an investigation under section 59 not later than
one hundred and twenty days after the Agency
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causer en tout ou en partie un desavantage
injuste mentionne a l'alinea a);


c) la question de savoir si les prix, actes ou
omissions peuvent constituer un abus de posi-
tion dominante de la part du transporteur en
I'absence d'un autre service de transport effi-
cace, bien adapte et concurrentiel;
d) la question de savoir si l'existence d'un
contrat confidentiel conclu avec un autre
expediteur pour Ie transport d'un produit
sensiblement analogue en des conditions sen-
siblement analogues peut constituer un desa-
vantage injuste lorsque des prix moins eleves
ou des conditions plus favorables y sont sti-
pules et que la difference n'est pas justifiee
par des facteurs de coflts ou d'efficacite.


61. (l) L'Office peut, s'il determine que Ie
prix, l'acte ou I'omission faisant I'objet de l'en-
quete porte prejudice a l'interet public, par
arrete, en tenant compte des articles 112 et
113, obliger Ie transporteur a supprimer l'ele-
ment prejudiciable des prix ou conditions appli-
cables au transport des marchandises ou pren-
dre les autres mesures qu'il estime indiquees
dans les circonstances.


(2) Le paragraphe (1) n'autorise pas l'Office
a modifier Ie prix ou les conditions d'un contrat
confidentiel.


62. (I) Dans son enquete, l'Office peut soit
tenir des audiences pubIiqucs, soit rendre sa
decision au vu des documents deposes aupres de
lui.


(2) L'Office peut mener l'enquete en tenant
compte du contenu d'un contrat confidentiel
depose aupres de lui, ou mis a sa disposition,
sans divulguer ce contenu.


(3) En cas de rejet ou de modification, en
application de l'article 61, du prix applique a
l'expediteur par Ie transporteur, celui-ci lui
rembourse l'excedent majore des interets, au
taux fixe par l'Office, courant a compter de la
date de la reception par l'Office de la demande
d'enquete presentee par l'expediteur jusqu'a la
date du paiement.


(4) L'Office rend sa decision, dans Ie cadre
de l'enquete prevue a I'article 59, au plus tard
cent vingt jours apres la date de la reception
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receives the request for the investigation unless
the parties agree to an extension.


63. A shipper who has requested an investi-
gation of a matter under section 59 is not
entitled to submit the matter to the Agency for
a final offer arbitration under section 48.


Review and Appeal


64. The Governor in Council may, at any
time, in the discretion of the Governor in Coun-
cil, either on petition of any party or person
interested or of the Governor in Council's own
motion, vary or rescind any decision, order, rule
or regulation of the Agency, whether the deci-
sion or order is made inter partes or otherwise,
and whether the rule or regulation is general or
limited in its scope and application, and any
order that the Governor in Council may make
with respect thereto is binding on the Agency
and on all parties.


65. (1) An appeal lies from the Agency to
the Federal Court of Appeal on a question of
law or a question of jurisdiction on leave there-
for being obtained from that Court on applica-
tion made within one month after the date of
the decision, order, rule or regulation sought to
be appealed from or within such further time as
a judge of that Court under special circum-
stances allows, and on notice to the parties and
the Agency, and on hearing such of them as
appear and desire to be heard.


(2) No appeal, after leave therefor has been
obtained under subsection (I), lies unless it is
entered in the Federal Court of Appeal within
sixty days after the making of the order grant-
ing leave to appeal.


(3) An appeal shall be heard as speedily as
practicable and, on the hearing of the appeal,
the Court may draw all such inferences as are
not inconsistent with the facts expressly found
by the Agency and are necessary for determin-
ing the question of law or jurisdiction, as the
case may be.


(4) The Agency is entitled to be heard by
counsel or otherwise on the argument of an
appeal.


Annual Report


66. (1) The Agency shall, within two months
after December 31 in each year, make to the
Governor in Council through the Minister an


Part I


par lui de la demande d'enquete, sauf si les
parties s'accordent sur une prolongation.


63. L'expediteur qui demande une enquete Exclusion de
en application de I'article 59 est prive du I'arbitrage


recours a I'arbitrage prevu par I'article 48.


Revision et appel


64. Le gouverneur en conseil peut a tout
moment, a son appreciation, modifier ou annu-
ler les decisions, arretes, regles ou reglements
de I'Office soit a la requete d'une partie ou
d'une personne interessee, soit de sa propre
initiative; il importe peu que ces decisions ou
arretes aient ete pris en presence des parties ou
non et que les regles ou reglements soient d'ap-
plication genera Ie ou particuliere; les decrets du
gouverneur en conseil en cette matiere lient
l'Office et toutes les parties.


65. (1) Tout acte - decision, arrete, regle
ou reglemenr - de I'Office est susceptible
d'appel devant la Cour d'appel federale sur une
question de droit ou de competence avec I'auto-
risation de la cour sur demande presentee dans
Ie mois suivant la date de I'acte ou dans Ie delai
superieur accorde par un juge de la cour en des
circonstances speciales, apres notification aux
parties et a I'Office et audition de ceux d'entre
eux qui comparaissent et desirent etre enten-
dus.


(2) Une fois I'autorisation obtenue en appli-
cation du paragraphe (1), I'appel n'est admissi-
ble que s'il est interjete dans les soixante jours
suivant Ie rendu de l'ordonnance I'autorisant.


(3) L'appel est mene aussi rapidement que
possible; la cour peut l'entendre en tirant toutes
conclusions non incompatibles avec les faits
formellement etablis par I'Office et necessaires
pour decider de la question de droit ou de
competence, selon Ie cas.


Modirication ou
annulation


Appel


Delai


Pouvoirs de la
cour


(4) L'Office peut plaider sa cause Ii J'appel Plaldoirie de
rorneepar procureur ou autrement.


Rapport annuel


66. (1) Au plus tard deux mois apres Ie 31 Presentation au


decembre, I'Office presente au gouverneur en ~~::iTeur en
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annual report on the activities of the Agency
for the year describing briefly, in respect of the
year,


(a) applications to the Agency and the find-
ings thereon;
(b) the findings of the Agency in regard to
any matter or thing respecting which the
Agency has acted on the request of the Min-
ister; and
(c) such other matters as appear to the
Agency to be of public interest in connection
with the persons and modes of transportation
to which this Act applies.


(2) The Minister shall cause a copy of each
report made under this section to be laid before
each House of Parliament on any of the first
thirty days on which that House is sitting after
the report is received by the Minister from the
Agency.


PART II


AIR TRANSPORTATION


Interpretation


67. (I) In this Part,
"aircraft" has the same meaning as in the
Aeronautics Act;


"air service" means a service provided by
means of an aircraft;


"basic fare" means
(a) subject to paragraph (b), the fare in
the tariff of the holder of a domestic
licence that is not a premium fare, has no
restrictions in respect thereof and repre-
sents the lowest amount to be paid for
one-way air transportation of an adult
with reasonable baggage between two
points in Canada, or
(b) where the licensee has more than one
such fare between two points in Canada
and the amount of any of those fares is
dependent on the time of day or day of the
week, or both, of travel, the highest of
those fares;


"Canadian" means a Canadian citizen or a
permanent resident within the meaning of
the Immigration Act, a government in
Canada or an agent thereof or any other
person or entity that is controlled in fact by
Canadians and of which at least seventy-five
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conseil, par l'interrnediaire du ministre, un rap-
port annue1 de ses activites resurnant :


a) les demandes qui lui ont ete presentees et
les conclusions auxquelles il est arrive;
b) ses conclusions concernant les questions
ou les objets a l'egard desquels il a agi a la
demande du ministre;
c) toutes autres questions qu'il estime d'inte-
ret public en ce qui concerne les personnes et
les modes de transports vises par la presente
loi.


(2) Dans les trente jours de seance de chaque DepOt


chambre du Parlement suivant la reception du
rapport par Ie ministre, celui-ci Ie fait deposer
devant chacune de celles-ci.
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Definitions


67. (1) Les definitions qui suivent s'appli- Definitions


quent a la presente partie,
.aeronef. S'entend au sens de la Loi sur ,acronef.


l'aeronautique. "aircraft"


.Canadien. Citoyen canadien ou resident per-
manent au sens de la Loi sur l'immigration;
la notion englobe egalement les administra-
tions publiques du Canada ou leurs manda-
taires et les personnes ou organismes, centro-
les de fait par des Canadiens, dont au moins
soixante-quinze pour cent, ou tel pourcentage
inferieur des actions assorties du droit de
vote designe par reglement du gouverneur en
conseil, sont detenues et controlees par des
Canadiens.


.collectivite. Municipalite ou autre etablisse-
ment humain.


«locument d'aviation canadien. S'entend
sens de la Loi sur l'aeronautique.


-Canadien»
"Canadian"


_collectivite.
"community"


au «iocumem
d'aviation
canadien.
"Canadian
aviation ....•


dicence interieures Licence delivree en applica- ,licence
. d ,. interieure •.non e la presente partie, autorisant Ie licen- "domestic
cie a exploiter un service interieur, licence'


dicence internationale service a la dernandes
Licence delivree en application de la presente


.licence
internationale
service a la
demandes
"non-scheduled
international
licence"
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"Canadian
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«document ...•
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ecollectiviti»


"designated
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czon~..."
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"domestic
service"
sservice
interieur»


"international
service"
«service
international.
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./icfncib
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per cent, or such lesser percentage as the
Governor in Council may by regulation
specify, of the voting interests are owned and
controlled by Canadians;


"Canadian aviation document" has the same
meaning as in the Aeronautics Act;


"community" means a municipality or any
other settlement;


"designated area" means, subject to any regu-
lations made under section 102, that part of
Canada north of a line described as follows:


(a) commencing on the point of intersec-
tion of the Atlantic coast of Canada with
the fiftieth parallel,
(b) thence west along the fiftieth parallel
to the point of intersection of that parallel
with the border of Ontario and Manitoba,
(c) thence northwesterly along a straight
line drawn from the intersection of the
fiftieth parallel with the border of Ontario
and Manitoba to the intersection of the
fifty-third parallel with the border of
Manitoba and Saskatchewan,
(0) thence northwesterly along a straight
line drawn from the intersection of the
fifty-third parallel with the border of
Manitoba and Saskatchewan to the inter-
section of the fifty-fifth parallel with the
border of Saskatchewan and Alberta, and
(e) thence west along the fifty-fifth paral-
lel to the Pacific coast of Canada;


"domestic licence" means a licence issued
under this Part that permits the licensee to
operate a domestic service;


"domestic service" means an air service that is
publicly available for the transportation of
passengers or goods, or both, between points
in Canada, from and to the same point in
Canada or between Canada and a point out-
side Canada that is not in the territory of
another country;


"international service" means an air service
that is publicly available for the transporta-
tion of passengers or goods, or both, between
Canada and a point in the territory of
another country;


"licensee" means the holder of a licence issued
by the Agency under this Part;


"non-scheduled international licence" means a
licence issued under this Part that permits


partie, autorisant Ie licencie a exploiter un
service international a la demande,


dicence internationale service regulier» Licence
delivree en application de la presente partie,
autorisant Ie licencie a exploiter un service
international regulier.
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dicencie» Le titulaire d'une licence delivree par dicencie-


l'Offi ,"licensu"Ice en application de la presente partie.
.prix de base.


a) Sous reserve de l'alinea b), prix du tarif
du titulaire d'une licence interieure, autre
qu'un prix superieur, qui est sans restric-
tion et qui constitue Ie montant Ie mains
eleve a payer pour Ie transport aller entre
deux points situes au Canada d'un adulte
accompagne d'une quantite normale de
bagages;
b) dans les cas OU un tel prix peut varier
selon Ie moment du jour au de la semaine,
ou des deux, auquel s'effectue Ie voyage, Ie
montant Ie plus eleve de ce prix.


•prix superieur» Prix du tarif du titulaire d'une
licence interieure qui est plus eleve que Ie
prix de base pratique pour Ie transport aerien
entre les memes points et qui est attribuable
a un service voyageur d'une qualite supe-
rieure,


.reglemenb Reglement pris au titre de l'article
102.


«service aeriens Service offert par aeronef,


-servlce interieur» Service aerien offert au
public pour Ie transport des passagers, des
marchandises, au des deux, soit a l'interieur
du Canada, soit entre un point qui y est situe
et un point qui lui est exterieur, sans pour
autant faire partie d'un autre pays.


eservice internationals Service aerien offert au
public pour Ie transport des passagers au des
marchandises, au des deux, entre Ie Canada
et l'etra nger.


«service international a la demandes Service
international autre qu'un service internatio-
nal regulier.


«service international regulier» Service interna-
tional exploite a titre de service regulier aux
termes d'un accord ou d'une entente a cet
effet dont Ie Canada est signataire au sous Ie
regime d'une designation faite en application
du paragraphe (2).
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the licensee to operate a non-scheduled inter-
national service;


"non-scheduled international service" means an
international service other than a scheduled
international service;


"premium fare" means any fare in the tariff of
the holder of a domestic licence that is
higher than the basic fare for air transporta-
tion between the same points and that pro-
vides for a superior level of passenger com-
fort or service;


"prescribed" means prescribed by regulations
made under section 102;


"scheduled international licence" means a
licence issued under this Part that permits
the licensee to operate a scheduled interna-
tional service;


"scheduled international service" means an
international service that is a scheduled ser-
vice pursuant to


(a) an agreement or arrangement for the
provision of that service to which Canada
is a party, or
(b) a designation under subsection (2);


"tariff' means a schedule of fares, rates,
charges and terms and conditions of carriage
applicable to the provision of an air service
and services incidental thereto,


(2) Where the Minister determines that it is
in the public interest to do so, the Minister may
in writing addressed to the Agency


(a) designate an international service to be a
scheduled international service; or
(b) withdraw a designation under paragraph
(a).


General


68, (1) This Part does not apply in respect of
aircraft that are used by the Canadian Armed
Forces or by any other armed forces cooperat-
ing with the Canadian Armed Forces and that
bear the insignia or markings of the Canadian
Armed Forces or those other armed forces.


(2) This Part does not apply in respect of the
operation of an air flight training service, aerial
inspection service, aerial construction service,
aerial photography service, aerial forest fire


Chap,28 29
-tarif. Barerne des prix, taux, frais et autres .tarif.


"tarif]"conditions de transport applicables a la pres-
tation d'un service aerien et des services
connexes.


«texte d'applications Arrete, directive ou regle-
ment pris en application de la presente partie
ou de telle de ses dispositions.


-zone designee. Sous reserve du reglernent,
partie du Canada situee au nord du trace
constitue des segments de droite joignant,
d'est en ouest, les points suivants :


a) intersection de la cote atlantique du
Canada et du cinquantierne parallele;
b) intersection du cinquantierne parallele
et de la limite Ontario - Manitoba;
c) intersection du cinquante-troisierne
parallele et de la limite Manitoba -
Saskatchewan;
d) intersection du cinquante-cinquierne
parallele et de la limite Saskatchewan -
Alberta;
e) intersection du cinquante-cinquieme
parallele et de la cote pacifique du
Canada.


(2) S'il decide qu'il est d'interet public de le
faire, Ie ministre peut, par note expediee a
l'Office, designer comme regulier un service
international ou annuler une telle designation.


Dispositions generales


68, (I) La presente partie ne s'applique pas
aux aeronefs utilises par les Forces arrnees
canadiennes ou par celles cooperant avec elles
et sur lesquels paraissent leurs insignes ou mar-
ques respectifs.


(2) La presente partie ne s'applique pas a
I'exploitation d'un service aerien de formation
en vol, d'inspection, de travaux publics ou cons-
truction, de photographie, d'epandage, de con-
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management service, aerial spraying service or
any other prescribed air service.


69. Subject to any directions issued to the
Agency under section 86, the powers conferred
on the Agency by this Part shall be exercised in
accordance with any international agreement,
convention or arrangement relating to civil
aviation to which Canada is a party.


70. (I) The Agency may, by order, on such
terms and conditions as it deems appropriate,
exempt a person from any of the requirements
of this Part or of a regulation or order made
under this Part where the Agency is of the
opinion that


(a) the requirement has been substantially
complied with in the case of the person;
(b) an action taken or a provision made by
the person respecting the subject-matter of
the requirement is as effective as actual com-
pliance with the requirement; or
(c) compliance with the requirement in the
case of the person is unnecessary, undesirable
or impractical.


(2) No exemption shall be granted under
subsection (1) that has the effect of relieving a
person from any provision of this Part that
requires a person to be a Canadian and to have
a Canadian aviation document and prescribed
liability insurance coverage in respect of an air
service.


Domestic Service


71. (1) A person shall not operate a domes-
tic service unless, in respect of that service, the
person


(a) holds a domestic licence;
(b) holds a Canadian aviation document;
and
(c) has prescribed liability insurance cover-
age.


(2) A person shall not operate a domestic
service using fixed wing aircraft between points
or to or from any point in the designated area
unless, in respect of that service, the person


(a) holds a domestic licence issued under
subsection 72(2) in respect of the points or
point;
(b) holds a Canadian aviation document;
and


trole des incendies de foret ou autre service
prevu par reglement,


69. Sous reserve des instructions visees a
I'article 86, l'exercice des attributions conferees
a l'Office par la presente partie est assujetti
aux ententes, accords ou conventions interna-
tionaux, relatifs a l'aviation civile, dont Ie
Canada est signata ire.


Conventions
internationalcs


70. (1) L'Office peut, par directive assortie
des conditions qu'il juge indiquees, exempter
quiconque d'une obligation irnposee par une
disposition de la presente partie ou de ses textes
d'application s'il estime que l'interesse, selon Ie
cas:


a) s'y est deja, dans une large mesure,
conforrne;
b) a pris des mesures equivalant a l'execu-
tion effective de l'obligation;
c) se trouve dans une situation ne rendant ni
necessaire, ni rneme souhaitable ou com-
mode, cette execution.


Exemptions


(2) Les obligations relatives a la qua lite de
Canadien, au document d'aviation canadien et
a la police d'assurance responsabilite reglemen-
taire en matiere de service aerien ne peuvent
faire l'objet d'une exemption.


Exception


Service interieur


71. (1) L'exploitation d'un service interieur
est subordonnee a la detention d'une licence
interieure, d'un document d'aviation canadien
et de la police d'assurance responsabilite regle-
mentaire a l'egard du service.


Conditions
d'exploitation


(2) L'exploitation d'un service interieur, par Idem


aeronefs a voilure fixe, a l'interieur, a destina-
tion ou en provenance de tout point de la zone
designee, est subordonnee a la detention de la
licence interieure visee au paragraphe 72(2) a
l'egard du point en cause, d'un document
d'aviation canadien et de la police d'assurance
responsabilite reglementaire a I'egard du
service.
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(c) has prescribed liability insurance cover-
age.


72. (l) On application to the Agency in
respect of a domestic service, other than a
domestic service referred to in subsection (2),
and on payment of the appropriate fee, the
Agency shall issue a domestic licence to the
applicant if the applicant establishes in the
application to the satisfaction of the Agency
that the applicant


(a) is a Canadian;
(b) holds a Canadian aviation document in
respect of the service to be provided under
the licence; and
(c) has prescribed liability insurance cover-
age or evidence of such insurability in respect
of the service to be provided under the
licence.


(2) On application to the Agency and on
payment of the appropriate fee, the Agency
shall issue to the applicant a domestic licence
that permits the applicant to operate a domes-
tic service using fixed wing aircraft between
points or to or from any point in the designated
area if


(a) the applicant establishes in the applica-
tion to the satisfaction of the Agency that the
applicant


(i) is a Canadian,
(ii) holds a Canadian aviation document
in respect of the service to be provided
under the licence, and
(iii) has prescribed liability insurance cov-
erage or evidence of such insurability in
respect of the service to be provided under
the licence; and


(b) where an objection is made by an inter-
ested community, person or entity against
the issuance of the licence, the Agency is
satisfied that the issuance would not lead to a
significant decrease or instability in the level
of domestic service provided between points
or to or from any point in the designated
area.


(3) The Agency shall, on an application
under subsection (2), render its decision in
respect of the matter described in paragraph
(2)(b) not later than one hundred and twenty
days after the Agency receives the application
unless the applicant agrees to an extension.


Chap. Z8 31


72. (1) L'Office, sur demande et paiement
des droits indiques, delivre une licence inte-
rieure au demandeur d'une licence non visee au
paragraphe (2) qui justifie du fait qu'il est
Canadien et qu'il detient et un document
d'aviation canadien et la police d'assurance res-
ponsabilite reglementaire, ou qu'il possede une
preuve d'assurabilite, a l'egard du service.


Delivrance de
la licence


(2) L'Office, sur demande et paiement des
droits indiques, delivre une licence interieure
pour l'exploitation d'un service interieur par
aeronefs a voilure fixe a l'interieur, a destina-
tion ou en provenance de la zone designee, si :


a) Ie demandeur justifie du fait qu'il est
Canadien et qu'il detient et un document
d'aviation canadien et la police d'assurance
responsabilite reglementaire, ou qu'il possede
une preuve d'assurabilite, a I'egard du
service;
b) en cas d'opposition d'une collectivite ou
personne ou de tout organisme ayant un inte-
ret a cet egard, l'Office est convaincu que la
delivrance n 'amen era pas une reduction
importante du service interieur a l'interieur,
a destination ou en provenance de tout point
de Ia zone designee ou n'y perturbera pas la
prestation des services aeriens,


Idem


(3) Sauf accord du demandeur en vue d'une Del.i


prorogation du delai, la decision de l'Office sur
une situation visee a I'alinea (2)b) est a rendre
dans les cent vingt jours suivant reception de la
demande.
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(4) The Agency may, on the issuance of a
domestic licence under subsection (2), or from
time to time thereafter, make the licence sub-
ject, in addition to such terms and conditions as
may be prescribed in respect of the licence, to
such terms and conditions as the Agency deems
appropriate in the public interest, including,
without limiting the generality of the foregoing,
terms and conditions respecting routes to be
followed, points or areas to be served, size and
type of aircraft to be operated, schedules,
places of call, tariffs, fares, rates and charges,
insurance, carriage of passengers and, subject
to the Canada Post Corporation Act, carriage
of goods.


(5) The holder of a domestic licence issued
under subsection (2) shall comply with every
term and condition to which the licence is
subject.


73. Where the Minister considers it neces-
sary or advisable in the public interest that a
domestic licence be issued to a person who,
under paragraph 72(1 )(a) or subparagraph
72(2)(a)(i), is not qualified to obtain the
licence, the Minister may, by order, on such
terms and conditions as may be specified in the
order, exempt the person from the application
of that paragraph or subparagraph, as the case
may be, and in such case that paragraph or
subparagraph shall not apply in respect of the
person while the order remains in effect.


74. A domestic licence is not transferable.


75. (1) The Agency may suspend or cancel
the domestic licence of any person where the
Agency believes on reasonable grounds that, in
respect of the service for which the licence is
issued, the person


(a) ceases to have the qualifications neces-
sary for the issuance of the licence; or
(b) has contravened any provision of this
Part or any regulation or order made under
this Part.


(2) Subject to section 76, the Agency may,
where it considers it to be appropriate to do so,
suspend or cancel the domestic licence of a
person in accordance with a request from the
person for the suspension or cancellation.


76. Where a domestic service has been pro-
vided to or from a point not less frequently than
once a week during any period of six months or
more and the licensee for the service proposes


(4) L'Office peut, lors de la delivrance de la
licence interieure visee au paragraphe (2) ou
par la suite en tant que de besoin, outre les
conditions reglementaires, assujettir la licence
aux autres conditions qu'il estime indique d'im-
poser dans I'interet public, notamment en ce
qui concerne les routes aeriennes a suivre, les
points ou regions a desservir, la dimension et la
categoric des aeronefs a exploiter, les horaires,
les escales, les tarifs, prix, taux ou frais, I'assu-
ranee, Ie transport des passagers et, sous
reserve de la Loi sur la Societe canadienne des
postes, celui des marchandises.


Part II


Conditions liees
a la licence


(5) Le titulaire d'une licence visee au para- Respect des
conditionsgraphe (2) est tenu de respecter toutes les


conditions auxquelles la licence est assujettie.


73. Lorsqu'il estime souhaitable ou neces-
saire dans l'interet public de delivrer une
licence interieure a une personne qui n'a pas la
qualite de Canadien, Ie ministre peut, par
arrete assorti ou non de conditions, I'exempter
de I'obligation de justifier de cette qualite,
l'exernption restant valide tant que l'arrete
reste en vigueur.


74. La licence interieure est incessible.


75. (1) L'Office peut suspendre ou annuler
la licence interieure de toute personne dont il
est fonde a croire que, relativement au service,
elle ne repond plus aux conditions de delivrance
de la licence ou a enfreint telle des dispositions
de la presente partie ou de ses textes
d'application,


(2) Sous reserve de I'article 76, l'Office peut,
s'il l'estime indique, suspendre ou annuler la
licence interieure d'une personne conforme-
ment a la demande de celle-ci a cet effet.


76. Le licencie qui se propose d'abandonner
un service interieur desservant un point et
assure au moins une fois par semaine pendant
au moins six mois ou d'en ramener la frequence
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(a) to discontinue the service, or
(b) to reduce the frequency of the service to
less than one flight per week,


the licensee shall give notice of the proposal in
prescribed form and manner to such persons as
are prescribed and shall not implement the
proposal until the expiration of one hundred
and twenty days after the notice is given or
until the expiration of such shorter period as
may be prescribed or as the Agency may, by
order, on application by the licensee, specify.


77. Where, on complaint in writing to the
Agency by any person, the Agency finds that a
licensee has failed to comply with section 76
and that it is practicable in the circumstances
for the licensee to comply with an order under
this section, the Agency may, by order, direct
the licensee to reinstate the service referred to
in that section


(a) for such period, not exceeding one hun-
dred and twenty days after the date of the
finding by the Agency, as the Agency deems
appropriate; and
(b) at a frequency of at least one flight per
week or at such lesser frequency as the
Agency may specify.


78. In considering pursuant to section 76
whether to specify a shorter period in respect of
an application referred to in that section or in
considering pursuant to section 70 whether to
exempt a licensee from the requirements of
section 76, the Agency shall have regard to


(a) the adequacy of alternative modes of
public transportation available at or in the
vicinity of the point referred to in section 76;
(b) other means by which the point is or is
likely to be served by air; and
(c) the particular circumstances of the
licensee.


Domestic Service Fares. Rates and Charges


79. (I) Sections 80 to 84 do not apply in
respect of any fares, rates, charges or terms and
conditions of carriage applicable to a domestic
service provided for under a contract between a
holder of a domestic licence and another person
whereby the parties to the contract agree to
keep the provisions thereof confidential.


(2) The holder of a domestic licence in
respect of whom subsection (1) applies shall
retain a copy of the confidential contract


Chap. 28


a moins d'un vol hebdomadaire est tenu d'avi-
ser, en la forme et selon les modalites regle-
mentaires, les destinataires designes par regle-
ment. II ne peut donner suite a son projet avant
I'expiration des cent vingt jours suivant la signi-
fication de l'avis ou du delai inferieur fixe par
reglement ou, a sa demande, par directive de
l'Office.


77. L'Office, saisi d'une plainte formulee par
ecrit a I'encontre d'un licencie, peut par direc-
tive, s'il constate que celui-ci ne s'est pas con-
forme a l'article 76 et que les circonstances
permettent au licencie de se conformer a la
directive, ordonner a celui-ci de retablir Ie ser-
vice pour la periode, d'au plus cent vingt jours
suivant la date de son constat, qu'il estime
indiquee, et seIon la frequence minimale d'un
vol hebdomadaire ou la frequence inferieure
qu'il peut fixer.


78. Pour decider de l'a-propos d'accorder Ie
delai inferieur vise a l'article 76 ou I'exemption,
sous Ie regime de I'article 70, des obligations
prevues a I'article 76, I'Office tient compte de
la suffisance des autres modes de transports en
commun desservant Ie point en cause ou les
environs de celui-ci, de I'existence ou de la
probabilite d'autres liaisons aeriennes en prove-
nance ou a destination du point et de la situa-
tion particuliere du licencie.


Prix et conditions relatifs au service interieur


79. (I) Les articles 80 a 84 ne s'appliquent
pas aux prix et conditions contractuels relatifs
au service interieur dont Ie secret est stipule
dans tout contrat auquel Ie titulaire d'une
licence interieure est partie.
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(2) Le titulaire d'une licence interieure est Double a
tenu de conserver, au moins trois ans apres son conserver
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referred to in that subsection for a period of not
less than three years after it has ceased to have
effect.


SO. (1) Where, on complaint in writing to
the Agency by any person, the Agency finds
that there is no alternative, effective, adequate
and competitive transportation service other
than the domestic service operated under a
licence issued under subsection 72( I) and that
the licensee has imposed an unreasonable basic
fare increase, the Agency may, by order,


(a) disallow the increase in the basic fare; or
(b) direct the licensee


(i) to reduce the increase in the basic fare
by such amounts and for such periods as
the Agency considers reasonable in the
circumstances, and
(ii) where practicable, to refund amounts
specified by the Agency, with interest cal-
culated in the manner prescribed, to per-
sons determined by the Agency to have
been overcharged by the licensee as a
result of the increase in the basic fare.


(2) Where, on complaint in writing to the
Agency by any person, the Agency finds that
the holder of a domestic licence issued under
subsection 72(2) has an unreasonable basic fare
level or has imposed an unreasonable basic fare
increase in respect of the service operated
under the licence, the Agency may, by order,


(a) disallow the increase in the basic fare; or
(b) direct the licensee
(i) to reduce the level of, or the increase
in, the basic fare by such amounts and for
such periods as the Agency considers
reasonable in the circumstances, and
(ii) where practicable, to refund amounts
specified by the Agency, with interest cal-
culated in the manner prescribed, to per-
sons determined by the Agency to have
been overcharged by the licensee as a
result of the level of, or the increase in, the
basic fare.


81. The Agency shall render its decision on a
complaint under section 80 not later than one
hundred and twenty days after the Agency
receives the complaint unless the complainant
and licensee affected agree to an extension.


82. Nothing in or done under the authority
of section 80 or 81 affects the operation of any
other Act of Parliament that applies to or in


expiration, un double de tout contrat vise au
paragraphe (I).


80. (1) Sur plainte ecrite a lui faite, s'il
estime qu'il n'existe aucun autre service de
transport efficace, bien adapte et concurrentiel
pour rem placer un service interieur exploite
aux termes d'une licence delivree sous Ie regime
du paragraphe 72(1) et que Ie licencie a impose
une augmentation excessive du prix de base,
l'Office peut, par directive, soit refuser I'aug-
mentation, soit ordonner au licencie de la
reduire et de proceder, si possible, a des rem-
boursements sur les excedents imposes. Le cas
echeant, il peut, quant a la reduction, fixer les
montants et les periodes qu'il estime justifiees
et, quant au remboursement, preciser les rnon-
tants, majores des interets calcules de la
maniere reglementaire, et la qualite des
beneficiaires.


(2) Sur plainte ecrite a lui faite, s'il estime
que Ie titulaire d'une licence interieure delivree
sous Ie regime du paragraphe 72(2) pratique un
prix de base excessif ou impose une augmenta-
tion excessive de celui-ci a l'egard du service
qu'il exploite, l'Office peut, par directive, soit
refuser I'augmentation, soit ordonner au licen-
cie de reduire Ie prix ou l'augmentation et de
proceder, si possible, a des remboursernents sur
les excedents imposes. Le cas echeant, iI peut,
quant a la reduction, fixer les montants et les
periodes qu'il estime justifiees et, quant au
remboursement, preciser les montants, majores
des interets calcules de la maniere reglemen-
taire, et la qualite des beneficia ires.


Part II
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Delai81. Sauf accord entre I'auteur de la plainte
et Ie licencie en vue d'une prorogation du delai,
la decision de I'Office, visee a I'article 80, est a
rendre dans les cent vingt jours suivant recep-
tion de la plainte.


82. Ni les articles 80 ou 81, ni aucune Application des
autr es 10i,mesure prise sous leur regime, n'ont pour effet


de porter atteinte a I'application d'une autre loi
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respect of any particular business or class of
businesses.


83. (1) The holder of a domestic licence
shall


(a) publish or display and make available
for public inspection at the business offices of
the licensee all the tariffs for the domestic
service offered by the licensee;
(b) in its tariffs, specifically identify the
basic fare between all points for which the
domestic service is offered by the licensee;
and
(c) retain a record of its tariffs for a period
of not less than three years after the tariffs
have ceased to have effect.


(2) The holder of a domestic licence shall not
impose any fare, rate or charge for the domes-
tic service offered by the licensee unless it is a
fare, rate or charge set out in the tariff that has
been published or displayed under subsection
(I) and is in effect.


(3) The holder of a domestic licence shall
provide a copy of its tariffs or of a portion
thereof to any person on the request of that
person and on payment by that person of a fee
not exceeding the cost of making the copy.


(4) In the event of any dispute with respect
to the amount of the fee to be paid by a person
to the holder of a domestic licence for a copy
provided under subsection (3), the Agency
shall, on request, determine the amount of the
fee.


84. A tariff referred to in section 83 shall
include such information as may be prescribed
in relation thereto.


Financial Assistance


85. (1) Where the Minister determines that
a domestic service that is in operation on the
day on which this section comes into force is
essential and that it is necessary to provide
direct or indirect financial assistance in order
that the service or some level thereof can be
maintained, the Minister may, on such terms
and conditions as the Governor in Council may
approve, provide the assistance in respect of the
service.


(2) Where financial assistance in respect of a
domestic service is to be provided under subsec-
tion (I), the Minister shall, where feasible,
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federate a une entreprise ou a une categoric
d'entreprises.


83. (1) Le titulaire d'une licence interieure Publication des
doit : tarifs


a) publier ou afficher et permettre au public
de consulter a ses bureaux tous les tarifs du
service interieur qu'il offre;
b) indiquer clairement dans ses tarifs Ie prix
de base du service interieur qu'il offre entre
tous les points qu'il dessert;
c) conserver un registre de ses tarifs au
moins trois ans apres que ceux-ci ont cesse
d'etre en vigueur.


(2) II ne peut imposer de prix, taux ou frais
autres que ceux des tarifs ainsi publies ou
affiches tant que ceux-ci sont en vigueur.


Interdiction


(3) Le titulaire d'une licence interieure four-
nit un exemplaire de tout ou partie de ses tarifs
sur demande et paiement de frais non supe-
rieurs au cout de reproduction de I'exemplaire.


Exernplaire du
tarif


(4) En cas de differend sur les frais de tout Determination
des f ra is en casou partie de I'exemplaire d'un tarif, l'Office les de differend


determine sur demande.


84. Les tarifs vises a I'article 83 comportent Renseigne-
ments tarifairesles renseignements requis par reglement.


Aide financiere


85. (1) S'il decide qu'un service interieur Aide financiere


exploite lors de l'entree en vigueur du present
article est essentiel et qu'il est necessaire d'ap-
porter une aide flnanciere directe ou indirecte
afin d'en assurer Ie maintien total ou partiel, Ie
ministre peut, aux conditions que Ie gouverneur
en conseil peut approuver, accorder une telle
aide pour Ie service.


(2) Le ministre determine ensuite, en proce- Appel. d'offres


dant, dans la mesure OU les circonstances Ie
permettent, par voie d'appels d'offres publics,
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ascertain by public tender the most economical
and efficient method by which the service can
be provided.


International Service


86. (I) Where the Minister determines that
it is necessary or advisable to provide direction
to the Agency, in respect of the exercise or
performance of any of its powers, duties or
functions under this Part with respect to inter-
national service,


(a) in the interest of safety or security.of
international civil aviation,
(b) in connection with the implementation or
administration of an international agree-
ment, convention or arrangement respecting
civil aviation to which Canada is a party,
(c) in the interest of international comity or
reciprocity,
(d) for the purpose of enforcing Canada's
rights under an international agreement, con-
vention or arrangement respecting civil avia-
tion or responding to acts, policies or prac-
tices by a contracting party to any such
agreement, convention or arrangement that
adversely affect or lead either directly or
indirectly to adverse effects on Canadian
international civil aviation services, or
(e) in connection with any other matter con-
cerning international civil aviation as it
affects the public interest,


the Minister may issue to the Agency directions
that, notwithstanding any other provision of
this Part, are binding on, and shall be complied
with by, the Agency in the exercise or perform-
ance of its powers, duties or functions under
this Part with respect to international service.


(2) Directions under subsection (I) may
relate to


(a) the persons to whom licences to operate
an international service shall or shall not be
issued, the terms and conditions of such
licences, the variation of the terms and con-
ditions of such licences and the suspension or
cancellation of such licences; or
(b) any other matter concerning internation-
al service, other than a matter governed by
or under the Aeronautics Act.


(3) A direction relating to a matter referred
to in paragraph (I)(c), (d) or (e) may be issued
only with the approval of the Governor in


la methode la plus efficace et la plus rentable
d'offrir le service.


Service international


86. (1) Le ministre peut donner des directi-
ves a l'Office, s'il I'estime necessaire ou souhai-
table aux fins suivantes dans Ie cadre de l'exer-
cice de ses attributions relativement aux
services internationaux :


a) la securite ou la siirete de l'aviation civile
internationale;
b) la mise en ceuvre ou la gestion d'ententes,
accords ou conventions internationaux, rei a-
tifs a l'aviation civile, dont Ie Canada est
signata ire;
c) la courtoisie ou la reciprocite internatio-
nale;
d) Ie respect des droits du Canada sous Ie
regime d'ententes, accords ou conventions
internationaux sur l'aviation civile ou l'objec-
tif de reagir contre des mesures, prises par
des parties a ces ententes, accords ou conven-
tions, qui portent atteinte ou sont, directe-
ment ou indirectement, susceptibles de porter
atteinte aux services internationaux de I'avia-
tion civile canadienne;
e) toute autre question d'interet public rela-
tive a l'aviation civile internationale.


Ces directives sont, par derogation aux autres
dispositions de la presente partie, obligatoires
pour l'Office, lequel est tenu de s'y conformer.


(2) Les instructions peuvent porter sur l'oc-
troi ou Ie refus des licences d'exploitation d'un
service international, les conditions de leur
maintien en etat de validite, leur suspension ou
leur annulation, et la modification des condi-
tions dont elles sont assorties, ainsi que toute
question de service international non visee par
la Loi sur l'aeronautique.


Part II


Directives
rninisterielles


Objet des
instructions


(3) Les instructions portant sur les questions Approbation
, pour certaines


visees aux alineas (I)c), d) ou e) ne peuvent instruction.
etre donnees qu'avec l'approbation du gouver-
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Council on the recommendation of the Minister
and the Secretary of State for External Affairs.


(4) Where the Agency is, pursuant to an
international agreement, convention or
arrangement respecting civil aviation to which
Canada is a party, designated as the aeronauti-
cal authority for Canada under the agreement,
convention or arrangement or is directed by the
Minister to perform any duty or function of the
Minister pursuant to any such agreement, con-
vention or arrangement, the Agency shall act as
the aeronautical authority for Canada or per-
form the duty or function in accordance with
the designation or direction, as the case may
require.


Scheduled International Service


87. A person shall not operate a scheduled
international service unless, in respect of that
service, the person


(a) holds a scheduled international licence;
(b) holds a Canadian aviation document;
and
(c) has prescribed liability insurance cover-
age.


88. On application to the Agency and on
payment of the appropriate fee, the Agency
shall issue a scheduled international licence to
the applicant if the applicant establishes in the
application to the satisfaction of the Agency
that the applicant


(a) is, pursuant to section 89, eligible to hold
the licence;
(b) holds a Canadian aviation document in
respect of the service to be provided under
the licence; and
(c) has prescribed liability insurance cover-
age or evidence of such insurability in respect
of the service to be provided under the
licence.


89. (I) The Minister may, in writing, desig-
nate any Canadian as being eligible to hold a
scheduled international licence and, while the
designation remains in force, the Canadian
shall remain so eligible.


(2) A non-Canadian is eligible to hold a
scheduled international licence if the non-
Canadian
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neur en conseil, sur recommandation du minis-
tre et du secretaire d'Etat aux Affa ires
exterieures,


(4) L'Office agit comme l'autorite cana-
dienne en matiere d'aeronautique dans les cas
ou il est designe a ce titre dans une entente, un
accord ou une convention internationaux, rela-
tifs a I'aviation civile, dont Ie Canada est signa-
taire ou dans les cas ou Ie ministre porte telle
designation et charge l'Office d'exercer tout ou
partie de ses attributions dans ce cadre.


Service international regulier


87. L'exploitation d'un service international
regulier est subordonnee a la detention d'une
licence internationale service regulier, d'un
document d'aviation canadien et de la police
d'assurance responsabilite reglementaire a
l'egard du service.


88. L'Office, sur demande et paiement des
droits indiques, delivre une licence internatio-
nale service regulier au demandeur qui justifie
du fait qu'il est habilite, sous Ie regime de
I'article 89, a detenir la licence et qu'il detient
et un document d'aviation canadien et la police
d'assurance responsa bilite reglernentaire, ou
qu'il possede une preuve d'assurabilite, a
l'egard du service.


89. (1) Le ministre peut, par ecrit, designer
les Canadiens habilites a detenir une licence
internationale service regulier; I'habilitation
reste valide tant que la designation est en
vigueur.


(2) Peut etre habilite a detenir une licence Idem


internationale service regulier Ie non-Canadien
qui:
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(a) has been designated by a foreign govern-
ment or an agent thereof to operate an air
service under the terms of an agreement or
arrangement between that government and
the Government of Canada; and
(b) holds, in respect of the air service, a
document issued by a foreign government or
an agent thereof that, in respect of the ser-
vice to be provided under the document, is
equivalent to a scheduled international
licence.


90. A scheduled international licence is not
transferable.


91. (I) The Agency may, on the issuance of
a scheduled international licence or from time
to time thereafter, make the licence subject, in
addition to such terms and conditions as may
be prescribed in respect of the licence, to such
terms and conditions as the Agency deems
appropriate in the public interest, including,
without limiting the generality of the foregoing,
terms and conditions respecting routes to be
followed, points or areas to be served, size and
type of aircraft to be operated, schedules,
places of call, tariffs, fares, rates and charges,
insurance, carriage of passengers and, subject
to the Canada Post Corporation Act, carriage
of goods.


(2) The holder of a scheduled international
licence shall comply with every term and condi-
tion to which the licence is subject.


92. (I) The Agency may suspend or cancel
the scheduled international licence of any
person where the Agency believes on reason-
able grounds that, in respect of the service for
which the licence is issued, the person


(a) ceases to have the qualifications neces-
sary for the issuance of the licence; or
(b) has contravened any provision of this
Part or any regulation or order made under
this Part.
(2) The Agency may, where it considers it to


be appropriate to do so, suspend or cancel the
scheduled international licence of a person in
accordance with a request from the person for
the suspension or cancellation,


Non-scheduled International Service


93. A person shall not operate a non-
scheduled international service unless, In
respect of that service, the person.


a) a fait I'objet, de la part d'un gouverne-
ment etranger ou du mandataire de celui-ci,
d'une designation I'habilitant a exploiter un
service aerien aux termes d'un accord ou
d'une entente entre ce gouvernement et celui
du Canada;
b) detient en outre, a I'egard du service, un
document delivre par un gouvernement
etranger, ou par son mandataire, equivalant
a une licence internationale service regulier.


Part II


90. La licence internationale service regulier lncessibilite


est incessible.


91. (1) L'Office peut, lors de la delivrance
d'une licence internationale service regulier ou
par la suite en tant que de besoin, outre les
conditions reglementaires, assujettir la licence
aux autres conditions qu'il estime indique d'im-
poser dans I'interet public, notamment en ce
qui concerne les routes aeriennes a suivre, les
points ou regions a desservir, la dimension et la
categoric des aeronefs a exploiter, les horaires,
les escales, les tarifs, prix, taux ou frais, I'assu-
ranee, Ie transport des passagers et, SOllS
reserve de la Loi sur la Societe canadienne des
postes, celui des marchandises.


Conditions liCes
a la licence


(2) Le titulaire d'une licence internationale Obligations du
titulaireservice regulier est tenu de respecter toutes les


conditions auxquelles la licence est assujettie.


92. (1) L'Office peut suspendre ou annuler
la licence internationale service regulier de
toute personne dont iI est fonde a croire que,
relativement au service, elle ne repond plus aux
conditions de delivrance de la licence ou a
enfreint telle des dispositions de la presente
partie ou de ses textes d'application.


(2) L'Office peut, s'il I'estime indique, sus-
pendre ou annuler la licence internationale ser-
vice regulier d'une personne conformement ala
demande de celle-ci a cet effet.


Suspension ou
annulation


Idem


Service international a la demande


93. L'exploitation d'un service international Conditions
a la demande est subordonnee a la detention d'exploitation


d'une licence internationale service a la
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(a) holds a non-scheduled international
licence;
(b) holds a Canadian aviation document;
and
(c) has prescribed liability insurance cover-
age.


94. (1) On application to the Agency and on
payment of the appropriate fee, the Agency
shall, where it determines that it is in the public
interest to do so, issue a non-scheduled interna-
tional licence to the applicant if the applicant
establishes in the application to the satisfaction
of the Agency that the applicant


(a) is a Canadian or holds, where the appli-
cant is a non-Canadian, a document issued
by the government of the applicant's state or
an agent thereof that, in respect of the ser-
vice to be provided under the document, is
equivalent to the non-scheduled international
licence for which the application is being
made;
(b) holds a Canadian aviation document in
respect of the service to be provided under
the licence; and
(c) has prescribed liability insurance cover-
age or evidence of such insurability in respect
of the service to be provided under the
licence.


(2) The Agency shall, on an application
under subsection (I), render its decision in
respect of the public interest referred to in that
subsection not later than one hundred and
twenty days after the Agency receives the
application unless the applicant agrees to an
extension.


95. A non-scheduled international licence is
not transferable.


96. (1) The Agency may, on the issuance of
a non-scheduled international licence or from
time to time thereafter, make the licence sub-
ject, in addition to such terms and conditions as
may be prescribed in respect of the licence, to
such terms and conditions as the Agency deems
appropriate in the public interest, including,
without limiting the generality of the foregoing,
terms and conditions respecting points or areas
to be served, size and type of aircraft to be
operated, schedules, places of call, tariffs, fares,
rates and charges, insurance, carriage of pas-
sengers and, subject to the Canada Post Cor-
poration Act, carriage of goods.
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demande, d'un document d'aviation canadien et
de la police d'assurance responsabilite regie-
mentaire a l'egard du service.


94. (1) L'Office, sur demande et paiement
des droits indiques, delivre, s'il I'estime d'inte-
ret public, une licence internationale service a
la demande au demandeur qui justifie du fait:


a) qu'il est Canadien ou, sinon, qu'il detient,
a l'egard du service, un document, delivre
par Ie gouvernement de son Etat ou par son
mandataire, equivalant a une licence interna-
tionale service a la demande;
b) qu'il detient un document d'aviation
canadien pour Ie service;
c) qu'il detient la police d'assurance respon-
sabilite reglementaire, ou qu'il possede une
preuve d'assurabilite, a l'egard du service.


(2) Sauf accord du demandeur en vue d'une
prorogation du delai, la decision de I'Office sur
la question de l'interet public est a rendre dans
les cent vingt jours suivant reception de la
demande.
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95. La licence internationale service a la lncessibilite
demande est incessible.


96. (1) L'Office peut, lors de la delivrance
d'une licence internationale service a la
demande ou par la suite en tant que de besoin,
outre les conditions reglementaires, assujettir la
licence aux autres conditions qu'il estime indi-
que d'imposer dans l'interet public, notamment
en ce qui concerne les points ou regions a
desservir, la dimension et la categorie des aero-
nefs a exploiter, les horaires, les escales, les
tarifs, prix, taux ou frais, l'assurance, Ie trans-
port des passagers et, sous reserve de la Loi sur
la Societe canadienne des postes, celui des
marchandises.


Conditions IiCes
a la licence
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97. (I) The Agency may suspend or cancel
the non-scheduled international licence of any
person where the Agency believes on reason-
able grounds that, in respect of the service for
which the licence is issued, the person


(a) ceases to have the qualifications neces-
sary for the issuance of the licence; or
(b) has contravened any provision of this
Part or any regulation or order made under
this Part.


(2) The Agency may, where it considers it to
be appropriate to do so, suspend or cancel the
non-scheduled international licence of a person
in accordance with a request from the person
for the suspension or cancellation.


Information Requirements


98. Every licensee shall
(a) before commencing the air service for
which the licence is issued, provide evidence
to the Agency in prescribed form establish-
ing that the licensee has the prescribed liabil-
ity insurance coverage for that service; and
(b) notify the Agency forthwith in writing
when
(i) the liability insurance coverage in
respect of the air service for which the
licence is issued has been cancelled or has
been altered in a manner that results in the
failure by the licensee to have the pre-
scribed liability insurance coverage for
that service, or
(ii) the licensee's operations have been
changed in a manner that results in the
failure by the licensee to have the pre-
scribed liability insurance coverage for
that service,


99. A licensee shall, at the request of the
Agency, provide the Agency with information
or documents available to the licensee relating
to any complaint under review or investigation
being conducted by the Agency under this Part
or Part I.


100. (1) A licensee who has an agent in
Canada shall, in writing, provide the Agency
with the name and address of the agent.


(2) Le titulaire d'une licence internationale
service a la demande est tenu de respecter
toutes les conditions auxquelles la licence est
assujettie.


97. (l) L'Office peut suspendre ou annuler
la licence internationale service a la demande
de toute personne dont il est fonde a croire que,
relativement au service, elle ne repond plus aux
conditions de delivrance de la licence ou a
enfreint telle des dispositions de la presente
partie ou de ses textes d'application.


(2) L'Office peut, s'il l'estime indique, sus-
pendre ou annuler la licence internationale ser-
vice a la demande d'une personne conforrne-
ment a la demande de celle-ci a cet effet.


Renseignements


98. Le licencie est tenu, d'une part, avant
d'exploiter Ie service aerien en cause, de justi-
fier aupres de l'Office, en la forme reglemen-
taire, du fait qu'il detient la police d'assurance
responsabilite reglementaire a l'egard du ser-
vice et, d'autre part, d'aviser sans delai l'Office
de la date soit de l'annulation, soit de la modifi-
cation de la police d'une facon telle que la
police n'est plus conforme aux conditions
reglementaires.
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99. Le licencie est tenu, a la demande de
l'Office, de lui fournir les renseignements et
documents dont il dispose concernant toute
plainte faisant I'objet d'un examen ou d'une
enquete de I'Office sous le regime de la pre-
sente partie ou de la partie I.


100. (I) Le licencie qui a un mandataire au Mandataire


Canada est tenu de communiquer par ecrit a
l'Office les nom et adresse de celui-ci,


Obligation
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(2) A licensee who does not have a place of
business or an agent in Canada shall appoint an
agent who has a place of business in Canada
and, in writing, provide the Agency with the
name and address of the agent so appointed.


101. Where the address of a licensee's prin-
cipal place of business in Canada is changed or
the name or address of the licensee's agent in
Canada is changed, the licensee shall forthwith
notify the Agency in writing of the change.


Regulations


102. (I) The Agency may, with the approval
of the Governor in Council, make regulations


(a) amending the definition "designated
area" in subsection 67(1) to alter the loca-
tion of the line described in that definition or
to deem any other area to be within the
designated area;
(b) classifying air services that are permitted
to be operated under domestic licences
referred to in subsection 72(2) or under non-
scheduled international licences;
(e) establishing weight groups of aircraft
that are permitted to be operated under
domestic licences referred to in subsection
72(2), under scheduled international licences
or under non-scheduled international
licences;
(d) respecting the issuance, amendment and
cancellation of permits for the operation of
international charters and the operation of
domestic charters between points or to or
from any point in the designated area in
accordance with the public interest and in
accordance with such other requirements as
are specified or referred to in the regulations;
(e) respecting the duration and renewal of
licences;
if) respecting the amendment of licences;
(g) respecting traffic and tariffs, fares, rates,
charges and terms and conditions of carriage
for international service and providing for


(i) the disallowance or suspension by the
Agency of any tariff, fare, rate or charge,
and
(ii) the establishment and substitution by
the Agency of any tariff, fare, rate or
charge disallowed by the Agency;


(h) requiring licensees to file with the
Agency such documents and information
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(2) Le licencie qui n'a pas d'etablissement ni
de mandataire au Canada est tenu d'en
nom mer un qui y ait un etablissement et de
communiquer par ecrit a l'Office les nom et
adresse du mandataire.


101. En cas de changement de I'adresse de
son principal etablissement ou de celle de son
mandataire au Canada, ou s'il change son man-
dataire, Ie licencie est tenu d'en aviser sans
delai par ecrit l'Office.


Reglements


102. (I) Avec I'approbation du gouverneur
en conseil, I'Office peut, par reglernent :


a) modifier la definition de «zone designee.
du paragraphe 67(1) par changement du
trace de la Iigne qui y est mentionnee, ou en
tenant toute autre region pour comprise dans
la zone designee;
b) classifier les services aeriens qui peuvent
etre exploites sous licence interieure visee au
paragraphe 72(2) ou sous licence internatio-
nale service a la demande;
e) fixer les categories des aeronefs, selon
leur poids, qui peuvent etre exploites sous
licence interieure visee au paragraphe 72(2),
sous licence internationale service regulier ou
sous licence internationale service a la
demande;
d) regir la delivrance, la modification et
l'annulation des autorisations d'exploitation
d'affretements internationaux et d'affrete-
ments interieurs soit entre des points situes
dans la zone designee, soit a destination ou a
partir d'un de ces points, conforrnernent a
I'interet public et aux autres exigences preci-
sees ou vi sees par les reglements;
e) fixer la duree de validite et les modalites
de renouvellement des licences;
f) regir la modification des licences;
g) prendre toute mesure concernant Ie trafic
et les tarifs, prix, taux, frais et conditions de
transport lies au service international, y com-
pris Ie refus ou la suspension de tarifs, prix,
taux ou frais et l'etablissement de nouveaux
tarifs, prix, taux ou frais en rem placement de
ceux refuses;
h) demander aux licencies de deposer au pres
de lui-merne les documents ainsi que les ren-
seignements relatifs aux activites liees a leurs
licences et necessaires a I'exercice de ses
attributions dans Ie cadre de la presente
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Exclusion not to
provide certain
relief


relating to activities under their licences as
are necessary for the purposes of enabling
the Agency to carry out its powers, duties
and functions under this Part and respecting
the manner in which and the times at which
the documents and information shall be filed;
(i) requiring licensees to include in contracts
and arrangements with tour operators, chart-
erers and other persons in conjunction with
whom air services are provided to the public,
or to make such contracts and arrangements
subject to, terms and conditions specified or
referred to in the regulations;
U) respecting tariffs, fares, charges and
terms and conditions of carriage applicable
to the provision to disabled persons of air
services or services incidental thereto;
(k) defining words and expressions used and
not defined in this Part;
(/) excluding a person from any of the
requirements of this Part;
(m) prescribing any matter or thing that by
this Part is to be prescribed; and
(n) generally for carrying out the purposes
and provisions of this Part.


(2) No regulation shall be made under para-
graph (1 )(1) that has the effect of relieving a
person from any provision of this Part that
requires a person to be a Canadian and to have
a Canadian aviation document and prescribed
liability insurance coverage in respect of an air
service.


Regulations
and orders


(3) Any regulation or order made under this
Part may be conditional or unconditional,
qualified or unqualified and may be general or
restricted to a specific area, person or thing or
a group or class of persons or things.


Offences, Punishment and Enforcement


Offences 103. (1) Every person who
(a) wilfully contravenes section 71, 87 or 93,
or
(b) wilfully does any act or thing in respect
of which a licence under this Part is required,
where the licence that has been issued in
respect of that act or thing is suspended or
cancelled,


is guilty of an indictable offence or an offence
punishable on summary conviction.


partie, et fixer les rnodalites de temps ou
autres du depot;
i) demander aux licencies d'inclure dans les
contrats ou ententes conclus avec les voyagis-
tes, affreteurs ou autres personnes associees Ii
la prestation de services aeriens au public les
conditions prevues dans les reglements ou
d'assujettir ces contrats ou ententes Ii ces
conditions;
j) prendre toute mesure concernant les
tarifs, prix, frais et conditions de transport
applicables aux services aeriens et services
connexes offerts aux personnes deficientes:
k) definir les termes non definis de la pre-
sente partie;
I) exempter toute personne des obligations
imposees par la presente partie;
m) prendre toute mesure d'ordre reglemen-
taire prevue par la presente partie;
n) prendre toute autre mesure d'application
de la presente partie.


(2) Les obligations irnposees par la presente
partie relativement Ii la qualite de Canadien, au
document d'aviation canadien et Ii la police
d'assurance responsabilite reglementaire en
matiere de service aerien ne peuvent faire I'ob-
jet de I'exemption prevue Ii l'alinea (1)1).


Exception


(3) Les textes d'application de la presente
partie peuvent etre conditionnels ou absolus,
assort is ou non de reserves, et de portee gene-
rale ou limitee quant aux personnes, zones,
objets ou categories de personnes ou d'objets
vises.


Textes
d'application


Infractions, peines et controle d'application


103. (1) Commet une infraction punissable Infractions


sur declaration de culpabilite par procedure
sommaire ou mise en accusation quiconque,
selon Ie cas :


a) enfreint sciemment les articles 71, 87 ou
93;
b) accomplit sciemment un acte necessitant
une licence delivree en application de la pre-
sente partie, alors que la licence delivree Ii
l'egard de cet acte est suspendue ou annulee.







Partie II
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(2) Except as otherwise provided by this
Part, every person who contravenes any other
provision of this Part or any regulation or order
made under this Part is guilty of an offence
punishable on summary conviction.


104. An individual who is convicted of an
offence under this Part punishable on summary
conviction is liable


(a) to a fine not exceeding five thousand
dollars; or
(b) in the case of an offence referred to in
subsection 103(1), to a fine not exceeding
five thousand dollars or to imprisonment for
a term not exceeding one year, or to both
fine and imprisonment.


105. A corporation that is convicted of an
offence under this Part punishable on summary
conviction is liable to a fine not exceeding
twenty-five thousand dollars.


106. (I) Where the Agem:y has suspended
or cancelled the licence of an individual under
this Part and the Agency is of the opinion that,
due to the seriousness of the grounds for the
suspension or cancellation, it is in the public
interest to do so, the Agency may, for a period
not exceeding twelve months after the date of
the suspension or cancellation, refuse to issue to
the individual or to any corporation of which
the individual is a principal a licence in respect
of an air service.


(2) Where the Agency has suspended or
cancelled the licence of a corporation under
this Part and the Agency is of the opinion that,
due to the seriousness of the grounds for the
suspension or cancellation, it is in the public
interest to do so, the Agency may, for a period
not exceeding twelve months after the date of
the suspension or cancellation, refuse to issue a
licence in respect of an air service to


(a) the corporation;
(b) any person who, as a principal of the
corporation, directed, authorized, assented
to, acquiesced in or participated in any con-
travention that gave rise to the suspension or
cancellation; and
(c) any body corporate of which the corpora-
tion or the person referred to in paragraph
(b) is a principal.
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(2) Sauf disposition contraire de la presente Idem


partie, quiconque enfreint telle des autres dis-
positions de la presente partie ou de ses textes
d'application commet une infraction punissable
sur declaration de culpabilite par procedure
sommaire.


104. La personne physique reconnue coupa-
ble d'une infraction a la presente partie punis-
sable sur declaration de culpabilite par proce-
dure sommaire est passible :


a) d'une amende maximale de cinq mille
dollars;
b) s'il s'agit d'une infraction visee au para-
graphe 103(1), d'une amende maxima Ie de
cinq mille dollars et d'un emprisonnement
maximal d'un an, ou de l'une de ces peines.


105. La personne morale reconnue coupable
d'une infraction a la presente partie punissable
sur declaration de culpabilite par procedure
sommaire est passible d'une amende maximale
de vingt-cinq mille dollars.


106. (1) L'Office, apres avoir suspendu ou
annule la licence d'une personne physique, et
s'il estime que la gravite des motifs qui fondent
la mesure revele qu'il est d'interet public de Ie
faire, peut refuser de lui delivrer toute licence
relative a un service aerien pendant une periode
maximale de douze mois suivant la prise de la
mesure. Ce refus peut viser toute personne
morale dont l'interesse est un dirigeant.


(2) L'Office, apres avoir suspendu ou annule
la licence d'une personne morale, et s'il estime
que la gravite des motifs qui fondent la mesure
revele qu'il est d'interet public de Ie faire, peut
refuser de lui delivrer toute licence relative a un
service aerien pendant une periode maximale
de douze mois suivant la prise de la mesure. Ce
refus peut viser une personne qui, a titre de
dirigeant de la personne morale, a ordonne ou
autorise la violation qui a entraine la mesure ou
y a acquiesce ou participe et toute autre per-
sonne morale dont la personne physique ou
morale precedemment mentionnee est un
dirigeant.
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107. (I) The Agency may, with the approval
of the Governor in Council, by regulation,


(a) designate any regulation or order made
under this Part or any term or condition of a
licence issued under this Part. in this section
referred to as a "designated provision", as a
regulation, order, term or condition the con-
travention of which shall be dealt with under
and in accordance with the procedure set out
in sections 7.7 to 8.2 of the Aeronautics Act;
and
(b) prescribe. in respect of the designated
provision, the amount not exceeding one
thousand dollars that is the maximum
amount payable in respect of a contravention
of that provision.


(2) A person who contravenes a designated
provision is guilty of an offence and liable to
the punishment imposed in accordance with
sections 7.7 to 8.2 of the Aeronautics Act, as
applied by subsection (3), and no proceedings
against the person shall be taken by way of
summary conviction.


(3) Sections 7.7 to 8.2, 36 and 37 of the
Aeronautics Act apply in respect of a contra-
vention of a designated provision, with such
modifications as the circumstances require. as
if each reference in any of those sections and in
any documents issued under any of those
sections


(0) to "this Act" were a reference to this
Act;
(b) to a "designated provision" were a refer-
ence to a designated provision;
(c) to "the Minister" were a reference to the
Agency; and
(d) to "regulations made under paragraph
7.6(I)(b)" were a reference to regulations
made under paragraph (I)(b).


108. No proceedings under section 107.may
be instituted after twelve months from the time
when the subject-matter of the proceedings
arose.


Transitional


109. (I) Notwithstanding anything in this
Part, the following licences and permits that
were issued under Part II of the Aeronautics
Act, as that Part read on the day immediately
before the coming into force of this section, and
that are in effect on that day shall, subject to


107. (I) Avec l'approbation du gouverneur
en conseil, l'Office peut, par reglement :


a) designer tout texte d'application de la
presente partie ou toute condition d'une
licence delivree en application de la presente
partie. appelee au present article «texte desi-
gne», comme un texte dont la violation releve
des articles 7.7 a 8.2 de la Loi sur
l'aeronautique;
b) fixer Ie montant maximal - plafonne a
mille dollars - a payer pour infraction a un
texte designe.


(2) Quiconque enfreint un texte designe
commet une infraction et est passible de la
peine prevue aux articles 7.7 a 8.2 de la Loi sur
l'aeronautique appliques conformernent au
paragraphe (3); les poursuites pour telle infrac-
tion ne peuvent etre intentees sur declaration de
culpabilite par procedure sommaire.


(3) Les articles 7.7 a 8.2, 36 et 37 de la Loi
sur l'aeronautique s'appliquent relativement a
une infraction a un texte designe, avec les
adaptations de circonstance, comme si la men-
tion dans un de ces articles ou dans un docu-
ment delivre en vertu d'un de ces articles:


a) de la cpf(!sente loi» etait celie de la pre-
sente loi;
b) d'un «texte designe» etait celie d'un texte
designe;
c) du oninistre» etait celie de I'Office;
d) des creglements d'application de l'alinea
7.6( I )b). etait celie des reglernents d'applica-
tion de l'alinea (I )b).


108. Les poursuites fondees sur l'article 107
se prescrivent par douze mois a compter du fait
generateur de l'action.


Dispositions transitoires


109. (I) Par derogation a la presente partie
et sous reserve des autres dispositions du pre-
sent article, demeurent valides, pour une
periode maximale de douze mois suivant l'en-
tree en vigueur du present article, les titres
suivants, delivres sous Ie regime de la partie II


Part II


Textes designes


Poursuites
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infractions aux
textes des ignes
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this section, remain in effect for a period not
exceeding twelve months after that day:


(0) a Class I, Class 2, Class 3 or Class 4
licence that authorizes the provision of


(i) a fixed wing air service wholly within
the portion of Canada not within the des-
ignated area, or
(ii) a rotating wing air service anywhere
in Canada;


(b) a Class I, Class 2, Class 3 or Class 4
licence that authorizes the provision of a
fixed wing air service between, to or from
points in the designated area; and
(e) a Class 8, Class 9-2, Class 9-3 or Class
9-4 licence or a permit that authorizes the
provision of an international air service.


(2) During the period referred to in subsec-
tion (I),


(a) a licence referred to in paragraph (I )(a)
shall not be subject to any authorizations,
terms or conditions applicable to the licence
on the day immediately before the coming
into force of this section;
(b) a licence referred to in paragraph (I )(b)
shall be subject to all the authorizations,
terms and conditions applicable to the
licence on the day immediately before the
coming into force of this section, except
terms and conditions that limit the number
of fixed wing aircraft that may be operated;
(e) a licence or permit referred to in para-
graph (I He) shall be subject to all the
authorizations, terms and conditions appli-
cable to the licence or permit on the day
immediately before the coming into force of
this section; and
(d) the holder of a licence or permit referred
to in subsection (1) shall comply with all the
authorizations, terms and conditions appli-
cable to the licence or permit by virtue of
this subsection, and the provisions of this
Part apply in respect of the licence or permit
and the holder thereof in the same manner
and to the same extent as if the licence or
permit were a licence issued under this Part
and as if the licence or permit were, in the
case of


(i) a licence referred to in paragraph
(1)(0), a domestic licence issued under
subsection 72(1),
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de la Loi sur l'aeronautique dans sa version en
vigueur lors de l'entree en- vigueur du present
article, et encore valides a cette date:


a) les permis des classes I, 2, 3 ou 4 qui
autorisent la prestation soit d'un service
aerien par aeronefs a voilure fixe au Canada,
mais a l'exterieur de la zone designee, soit
d'un service aerien par aeronefs a voilure
tournante n'importe ou au Canada;
b) les perm is des classes I, 2, 3 ou 4 qui
autorisent la prestation d'un service aerien
par aeronefs a voilure fixe entre des points de
la zone designee, ou a destination ou en
provenance de tels points;
e) les permis des classes 8, 9-2, 9-3 ou 9-4 ou
les autorisations qui autorisent la prestation
d'un service aerien international.


(2) Pendant la periode visee au paragraphe Idem
(I) :


a) les permis vises a l'alinea (J )a) cessent
d'etre assujettis aux conditions et autorisa-
tions dont ils etaient assortis lors de l'entree
en vigueur du present article;
b) les permis vises a l'alinea (I )b) sont assu-
jettis a toutes les conditions et autorisations
dont ils etaient assortis lors de I'entree en
vigueur du present article, a l'exception de
celles qui restreignent Ie nombre des aeronefs
a voilure fixe qui peuvent etre exploites;
c) les permis ou autorisations vises a l'alinea
(J )e) sont assujettis a toutes les conditions et
autorisations dont ils etaient assortis lors de
l'entree en vigueur du present article;
d) Ie titulaire des titres vises au paragraphe
(I) doit respecter toutes les conditions et
autorisations dont ils etaient assortis aux
termes du present paragraphe; la presente
partie s'applique aces titres, ainsi qu'a leur
titulaire, de la rneme facon et dans la meme
mesure que s'il s'agissait de licences delivrees
sous Ie regime de cette partie et comme si :


(i) les perm is vises a l'alinea (I )a) etaient
des licences interieures delivrees sous Ie
regime du paragraphe 72(1),
(ii) les perm is vises a l'alinea (1)b) etaient
des licences interieures delivrees 11 la fois
sous Ie regime du paragraphe 72(2) et sous
celui du paragraphe 72(1),
(iii) les permis ou autorisations vises a
l'alinea (I )e) etaient des licences interna-
tionales service regulier delivrees sous Ie
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(ii) a licence referred to in paragraph
(1 )(b), a domestic licence issued under
subsection 72(2) and also a domestic
licence issued under subsection 72(1), and
(iii) a licence or permit referred to in
paragraph (I )(c), a scheduled internation-
al licence issued under section 88 or a
non-scheduled international licence issued
under section 94, as the case may be.


(3) Subject to any directions issued to the
Agency under section 86, but otherwise not-
withstanding anything in this Part, the Agency
shall, within the period referred to in subsection
(1), unless otherwise requested by a person who
holds a licence referred to in that subsection,
and without any application therefor, issue to
the person a licence under this Part that is an
appropriate replacement for the licence previ-
ously held by the person if the Agency is
satisfied that the person has the qualifications
under this Part necessary for the issuance of
the licence.


(4) Each tariff, service schedule and service
pattern respecting international air services
that is in force in respect of an air carrier on
the day immediately before the coming into
force of this section and is not inconsistent with
this Act shall, where the air carrier continues to
carryon business as a licensee to which this
Part applies, remain in effect in respect of the
licensee until it expires or is cancelled or
replaced by the licensee or pursuant to this Act,
whichever first occurs.


PART III


RAILWAY TRANSPORTATION


DIVISION I


RAIL FREIGHT


Interpreta tion


110. In this Division,
"agreed charge" means a rate agreed on by a


railway company and a shipper as provided
for in section 121, and includes the terms and
conditions applicable thereto;


"competitive line rate", in respect of a shipper,
means a rate determined with respect to that
shipper in accordance with section 137 or,
where any regulation or order is made with


regime de I'article 88 ou des licences inter-
nationales service a la demande d6livrecs
sous celui de I'article 94, selon Ie cas.


(3) Sous reserve des instructions visees a
I'article 86, mais par derogation a toute autre
disposition de la presente partie, et a moins que
l'interesse n'ait fait une demande differente,
I'Office doit, dans Ie delai vise au paragraphe
(1), delivrer au titulaire d'un permis vise a ce
paragraphe une licence sous Ie regime de cette
partie en remplacement de son titre anterieur,
s'il estime que celui-ci repond aux exigences,
prevues par cette partie, de delivrance de la
licence.


Licence de
rem placement


(4) Les tarifs et tableaux de service a horaire
fixe ou a horaire regulier, compatibles avec la
presente loi et relatifs aux services aeriens
internationaux, qui etalent en vigueur lors de
l'entree en vigueur du present article a l'egard
d'un transporteur aerien demeurent en vigueur
si celui-ci poursuit ses activites a titre de licen-
cie sous Ie regime de la presente partie jusqu'a
leur expiration ou, au plus tard, jusqu'a leur
annulation ou leur remplacement, soit par Ie
titulaire, soit sous Ie regime de la presente loi.


Maintien des
tarifs, etc.


PARTIE III


TRANSPORT FERROVIAIRE


SECTION I


TRANSPORT DES MARCHANDISES PAR
CHEMIN DE FER


Definitions


110. Les definitions qui suivent s'appliquent Definitions


a la presente section.
«contrat confidentieb Le contrat conclu en .contrat


confidenriel»
application du paragraphe 120(1). "conflden-


1101... ••


dnterconnexions Le transfert du trafic des .intercon-
nexions


lignes d'une compagnie de chemin de fer a "inrerswi/ch"
ceJles d'une autre compagnie de chemin de
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respect to the shipper under section 142, in
accordance with the regulation or order;


"confidential contract" means a contract
entered into pursuant to subsection 120(1);


"interchange" means a place where the line of
a railway company connects with the line of
another railway company and where loaded
or empty cars may be stored until delivered
or received by that other company;


"interswitch" means, in relation to traffic, to
transfer the traffic from the lines of one
railway company to those of another railway
company in accordance with regulations
made under subsection 152(4);


"prescribed" means prescribed by regulations
made under this Division;


"tariff' means a schedule of rates, charges and
terms and conditions applicable to the trans-
portation of traffic and services incidental
thereto;


"traffic" means the traffic of goods including
equipment required for the carriage of goods
on rolling stock.


111. The powers given by this Division to a
railway company with respect to tariffs, confi-
dential contracts and agreed charges are not
limited or in any manner affected by any Act
of Parliament, other than this Act, or by any
agreement made or entered into pursuant to
any Act of Parliament other than this Act,
whether general in application or special and
relating only to any specific railway, except the
Atlantic Region Freight Assistance Act, the
Maritime Freight Rates Act, the Western
Grain Transportation Act, Term 32 of the
Terms of Union of Newfoundland with Canada
set out in the schedule to the Newfoundland
Act and section 281 of the Railway Act.


Rates


112. (I) In this section and section 113.
"rate" means any net rate, whether it


(a) is an agreed charge or is set out in a
tariff or confidential contract, or
(b) is prescribed or determined in the
manner prescribed pursuant to paragraph
152( 4)(b) or established as a competitive line
rate,


fer conforrnement aux reglements d'applica-
tion du paragraphe 152(4).


dieu de correspondances Lieu ou la ligne d'une
compagnie de chemin de fer est raccordee
avec celie d'une autre compagnie de chemin
de fer et ou des wagons charges ou vides
peuvent etre gares jusqu'a livraison ou recep-
tion par cette autre compagnie.


«prix convenus Le prix sur lequel s'accordent
une compagnie de chemin de fer et un expe-
diteur en application de l'article 121; y sont
assimilees les conditions afferentes,


«prix de ligne concurrentieb Le prix applicable
Ii un expediteur determine soit conforrnement
Ii l'article 137, soit conforrnernent a un regle-
ment ou arrete eventuel d'application de l'ar-
ticle 142.


.tarif. Barerne des prix, frais et autres condi- darif •
tions applicables au transport et aux services "larl/f'
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connexes.
.transport- ou ctrafic. Le transport des mar- dransport.ou


-trafic-
chandises et l'emploi du materiel necessaire Ii "lra/fic"
ces fins.


111. Les pouvoirs, conferes par la presente
section a une compagnie de chemin de fer. Ii
l'egard des tarifs, des contrats confidentiels et
des prix convenus ne sont pas lirnites ni touches
par une loi federate, autre que la presente loi,
ou par un accord conclu en application d'une
loi federale, autre que la presente loi, d'applica-
tion genera Ie ou particuliere a un chemin de
fer, sauf la Loi sur les taux de transport des
marchandises dans les provinces Maritimes. la
Loi sur les subventions au transport des mar-
chandises dans la Region atlantique, la Loi sur
Ie transport du grain de l'Ouest, I'article 32 des
conditions de l'union de Terre-Neuve au
Canada, Ii l'annexe de la Loi sur Terre-Neuve,
et l'article 281 de la Loi sur les chemins de fer.


Prix


112. (I) Dans Ie present article et a I'article
113, on entend par «prix. Ie prix net - deter-
mine apres deduction de tout rabais, reduction
ou allocation etablie dans un prix convenu, un
tarif ou un contrat confidentiel - qui est:


a) soit un prix convenu ou un prix contenu
dans un tarif ou un contrat confidentiel;
b) soit fixe par reglement ou de la maniere
reglementaire par l'Office en application de


Pouvoirs
tarifaires


Definition de
cprix.
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determined after deduction of any rebate,
reduction or allowance set out in an agreed
charge, tariff or confidential contract.


(2) Every rate shall be compensatory.


(3) A rate shall be deemed to be compensa-
tory when it exceeds the variable cost, as deter-
mined by the Agency, of the movement of the
traffic concerned.


(4) In determining for the purposes of sub-
section (3) the variable cost of any movement
of traffic by a railway company, the Agency


(a) may, subject to paragraphs (b) and (c)
and to the regulations made under section
349 of the Railway Act, include therein or
exclude therefrom such items or factors
relating to costs as the Agency considers
appropria te;
(b) shall compute the costs of capital in all
cases by using the costs of capital approved
by the Agency as appropriate for the Canadi-
an rail division of Canadian Pacific Limited;
and
(c) shall use the costs specific to that move-
ment by the company if specific costs are
available or, if specific costs are not avail-
able, the available costs that are most direct-
ly related to that movement.


113. (1) Where the Agency receives a com-
plaint made by any person that a rate is not
compensatory, the Agency shall conduct such
investigation of the rate as, in its opinion, is
warranted.


(2) The Agency may, at any time prior to the
completion of an investigation conducted pur-
suant to subsection (1), make an interim order
having the same effect as an order under sub-
section (5).


(3) Where the Agency is conducting an
investigation pursuant to subsection (1) in rela-
tion to a rate charged by a railway company,
the Agency may require the company to fur-
nish to it within such period as is specified by it
any information that, in the opinion of the
Agency, is required by it to determine whether
the rate is compensatory.


(4) Where a railway company does not
comply with a requirement for information
made by the Agency under subsection (3), the
Agency may use such cost estimates as appear
to it reasonable for the purposes of determining


l'alinea 152(4)b) ou etabli a titre de prix de
ligne concurrentiel.


(2) Les prix doivent etre compensatoires.


Part III


Prix compensa-
toires


(3) Un prix est repute compensatoire s'il est Determination


superieur au coilt variable, determine par 1'0f- ~~~~~satoire
fice, du transport vise.


(4) Pour la determination, aux fins du para-
graphe (3), du coilt variable du transport effec-
tue par une compagnie de chemin de fer,
1'0ffice :


a) peut, sous reserve des alineas b) et c) et
des reglernents d'application de I'article 349
de la Loi sur les chemins de fer, inclure ou
exclure les articles ou facteurs relatifs aux
frais qu'il estime indiques;
b) doit calculer les coflts du capital dans
tous les cas en utilisant tels frais qu'il a juges
convenables pour la section canadienne du
rail de Canadien Pacifique Lirnitee;
c) doit utiliser les frais propres a ce trans-
port, si ces frais sont disponibles ou, s'ils ne
Ie sont pas, utiliser les frais disponibles qui
sont lies Ie plus directement a ce transport.


113. (I) Sur reception d'une plainte a I'effet
qu'un prix n'est pas compensatoire, 1'0ffice
mene l'enquete qu'il estime indiquee relative-
ment a ce prix.


(2) L'Office peut, en tout temps avant la fin
de l'enquete menee en application du paragra-
phe (I), prendre un arrete interirnaire en vertu
du paragraphe (5).


(3) L'Office peut, dans Ie cadre de I'enquete
prevue par Ie paragraphe (l), obliger la compa-
gnie de chemin de fer visee a lui fournir, dans Ie
delai precise par lui, les renseignements qu'il
estime necessaires pour determiner si le prix est
compensatoire.


(4) Dans les cas ou la compagnie omet de
fournir les renseignements exiges en application
du paragraphe (3) dans Ie delai precise, 1'0ffice
peut utiliser les estimes de frais qu'il considere
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du coilt variable
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Absence de
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whether the rate charged by the railway com-
pany is compensatory.


(5) On completion of an investigation con-
ducted pursuant to subsection (1) and within
ninety days after the complaint is received,


(a) the Agency shall determine whether the
rate in respect of which the complaint was
made is compensatory; and
(b) where the Agency determines that the
rate is not compensatory, unless the company
establishes to the satisfaction of the Agency
that the rate does not have the effect or
tendency of substantially lessening competi-
tion or significantly harming a competitor
and was not designed to have that effect, the
Agency shall make an order disallowing that
rate and requiring the company to substitute
for that rate a rate that is compensatory.


Tariffs


114. Except as otherwise provided by this
Act or the Railway Act, a railway company
shall not charge a rate in respect of the trans-
portation of traffic on any railway operated by
it unless it is a rate set out in a tariff that has
been issued and published in accordance with
this Division and is in effect.


115. (I) A railway company shall, on the
request of a shipper, and may, in any other
case, issue a tariff in respect of the transporta-
tion of traffic on any railway operated by the
company.


(2) A company may specify in a tariff the
persons to whom, the place where and the
manner in which the rates set out in the tariff
shall be paid.


(3) A tariff issued under subsection (I) shall
be in the prescribed form, be issued in the
prescribed manner and contain prescribed
information.


116. (I) Every railway company shall
(a) publish every tariff issued by it and
every amendment thereto and notice of can-
cellation thereof, by making it available for
public inspection, in such manner and at
such places as are prescribed; and
(b) retain a record of every tariff issued by it
for a minimum period of five years after the
date of cancellation thereof.
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fondes pour determiner si les prix exiges par la
compagnie sont compensatoires.


(5) Apres la fin de l'enquete rnenee en appli-
cation du paragraphe (I) et dans les quatre-
vingt-dix jours suivant la reception de la
plainte, l'Office determine si Ie prix vise par la
plainte est compensatoire et, s'il determine qu'il
n'est pas compensatoire, par arrete, il rejette Ie
prix et oblige la compagnie a y substituer un
prix compensatoire, sauf si la compagnie Ie
convainc que Ie prix n'a pas I'effet, imrnediat
ou eventuel, de reduire notablement la concur-
rence ou de nuire notablement a un concurrent
et qu'il n'etait pas concu pour produire un tel
effet.


Tarifs


114. Sauf disposition contraire prevue par la
presente loi au la Loi sur les chemins de fer,
une compagnie de chemin de fer ne peut exiger
un prix pour Ie transport effectue sur un
chemin de fer qu'elle exploite, sauf s'il est
indique dans un tarif en vigueur qui a ete etabli
et publie conforrnement a la presente section.


115. (I) Les compagnies de chemin de fer
doivent, sur demande d'un expediteur, et peu-
vent, dans tout autre cas, etablir un tarif relatif
au trafic sur les chemins de fer qu'elles
exploitent.


(2) La compagnie peut preciser dans Ie tarif Details


les personnes a qui sont payes les prix, de me me
que Ie lieu et Ie mode des paiements.
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Eta blissement
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(3) Les tarifs prevus par Ie paragraphe (1) Modalites des
'bl I ' tarifssont eta is se on les modalites et les exigences


de contenu reglementaires.


116. (I) Les compagnies de chemin de fer:
a) publient leurs tarifs, ainsi que les modifi-
cations et annulations de ceux-ci, en les met-
tant a la disposition du public, selon les
modalites et dans les lieux reglementaires;
b) conservent leurs tarifs en archives pour
une periode minimale de cinq ans suivant
leur annulation.


Publication et
conserva lion
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(2) A company shall provide a copy of its
tariffs or of a portion thereof to any person on
the request of that person and on payment by
that person of a fee not exceeding the cost of
making the copy.


(3) In the event of any dispute with respect
to the amount of the fee to be paid by a person
to a company for a copy provided under subsec-
tion (2), the Agency shall, on request, deter-
mine the amount of the fee.


117. (I) Where a railway company proposes
to amend a tariff by increasing a rate set out
therein, the amendment shall be published at
least thirty days before its effective date or
within such shorter period before its effective
date as the Agency may determine.


(2) Where a tariff is amended by reducing a
rate set out therein, the reduced rate may be
made effective and may be charged immediate-
ly on the publication of the amendment.


(3) Subject to sections 48 to 52, 61 and 119,
paragraph 130(1 )(b), the terms of a confiden-
tial contract, where applicable, and the Acts of
Parliament mentioned in section 118, where a
tariff is issued and published in accordance
with this Division,


(a) the rates set out in the tariff shall, until
they are disallowed or varied by the Agency,
be deemed to be the lawful rates of the
company and shall take effect on the date,
not earlier than the date of publication of the
tariff, stated in the tariff, and
(b) the tariff supersedes any preceding tariff
or any portion thereof insofar as any rate set
out therein is increased or decreased


and the company owning or operating a line of
railway in respect of which the tariff is issued
shall thereafter charge the rates set out in the
tariff until they expire or are disallowed or
varied by the Agency or by the decision of an
arbitrator or until the tariff is superseded by a
new tariff.


118. A tariff to which the Atlantic Region
Freight Assistance Act, the Maritime Freight
Rates Act, the Western Grain Transportation
Act or section 281 of the Railway Act applies
shall, in addition to being published pursuant to
subsection 116(1), be filed in the prescribed
manner with the Agency by the railway com-
pany that issues the tariff.


(2) Les compagnies fournissent un exem-
pia ire de tout ou partie de leur tarif sur
demande et paiement de frais non superieurs au
cout de reproduction de I'exemplaire.


Part III


Exemplaire du
tarif


(3) En cas de differend sur les frais de tout Determination
. d I' I' d' des frais en casou partie e exemp aire un tarif, I'Office les de differend


determine sur demande.


117. (I) La compagnie de chemin de fer qui Haussedeprix


a I'intention de modifier un tarif par une hausse
de prix publie la modification au moins trente
jours avant la date de sa prise d'effet, ou dans
Ie delai plus court fixe par I'Office.


(2) La modification d'un tarif constituant Baisse de prix


une baisse de prix peut prendre effet des sa
publication.


(3) Sous reserve des articles 48 a 52, 61 et
119, de l'alinea 130(l)b), des modalites d'un
contrat confidentiel, Ie cas echeant, et des lois
federales mentionnees a I'article 118, lorsqu'un
tarif est etabli et public conformement a la
presente section:


a) les prix indiques dans le tarif sont, sauf
rejet ou modification par l'Office, reputes les
prix licites de la compagnie et prennent effet,
a la date indiquee dans le tarif, non ante-
rieure a la publication de celui-ci;
b) Ie tarif remplace tout ou partie des tarifs
anterieurs dans la mesure ou il com porte une
hausse ou une baisse de prix.


La compagnie proprietaire ou exploitante d'une
ligne de chemin de fer visee par Ie tarif doit des
lors exiger -les prix indiques dans celui-ci jus-
qu'au rejet, a la modification, a la cessation
d'effet, par decision de I'Office ou d'un arbitre,
ou jusqu'au rem placement de ceux-ci par un
nouveau tarif.


118. Les tarifs vises par la Loi sur les sub-
ventions au transport des marchandises dans
la Region atlantique, la Loi sur les taux de
transport des marchandises dans les provinces
Maritimes, la Loi sur Ie transport du grain de
l'Ouest ou I'article 281 de la Loi sur les che-
mins de fer sont, en plus d'etre publies en
application du paragraphe 116(1), deposes par
les compagnies de chemin de fer qui les etablis-
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119. A railway company may charge a ship-
per, in lieu of the rates set out in a tariff that
has been issued and published in accordance
with this Division,


(a) agreed charges; or
(b) rates agreed on by the company and the
shipper in a confidential contract.


Confidential Contracts


120. (I) A railway company may enter into
a contract with a shipper that the parties agree
to keep confidential respecting


(a) the rates to be charged by the company
to the shipper as set out in the contract;
(b) reductions or allowances pertaining to
rates set out in tariffs that have been issued
and published in accordance with this
Division;
(e) rebates or allowances pertaining to rates
set out in tariffs or confidential contracts
that have previously been lawfully charged;
(d) any conditions relating to the traffic to
be moved by the company; and '
(e) the manner in which the obligations of
the company under section 144 are to be
fulfilled.


(2) A confidential contract shall be in writ-
ing and shall be filed by the company with the
Agency within fifteen days after the date on
which it is entered into.


(3) A summary of a confidential contract
containing prescribed non-confidential infor-
mation shall, within fifteen days after the date
on which the contract is entered into, be pub-
lished by the company in accordance with the
procedure for publication of tariffs described in
subsection 116(1).


(4) The Agency may, with the approval of
the Governor in Council, make regulations pre-
scribing the information or classes of informa-
tion to be considered non-confidential for the
purposes of subsection (3).


(5) Neither the Agency nor any member,
officer or employee of the Agency shall disclose
any information contained in a confidential
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sent aupres de l'Office selon les rnodalites
reglementaires.


119. Les compagnies de chemin de fer peu- Exceptions


vent exiger des expediteurs, au lieu des prix
indiques dans un tarif etabli et publie con for-
mernent Ii la presente section:


a) soit les prix convenus;
b) soit les prix contenus dans un contrat
confidentiel conclu entre la compagnie et
l'expediteur.


Contrats confidentiels


120. (I) Les compagnies de chemin de fer Autorisation


peuvent conclure avec les expediteurs un con-
trat, que les parties conviennent de garder con-
fidentie1, en ce qui concerne :


a) les prix exiges de l'expediteur par la
compagnie;
b) les baisses de prix, ou allocations afferen-
tes Ii ceux-ci, indiquees dans les tarifs etablis
et publies conformement Ii la presente
section;
c) les rabais sur les prix, ou allocations affe-
rentes Ii ceux-ci, etablis dans les tarifs ou
dans les contrats confidentiels, qui ont ante-
rieurement ete exiges licitement;
d) les conditions relatives au transport Ii
effectuer par la compagnie;
e) les moyens pris par la compagnie pour
s'acquitter de ses obligations en application
de l'article 144.
(2) Les contrats confidentiels sont ecrits et DepOt aupres


deposes par la compagnie aupres de l'Office de rornee
dans les quinze jours suivant leur conclusion.


(3) La compagnie publie, dans les quinze
jours suivant la date du contrat, scion les regles
de publication des tarifs prevues par Ie paragra-
phe 116( I), Ie resume des renseignements non
confidentiels des ignes par reglement et conte-
nus dans un contrat confidentiel.


Publication
d'un resume


Reglements(4) Avec l'approbation du gouverneur en
conseil, l'Office peut, par reglement, designer
des renseignements, ou categories de ceux-ci,
comme non confidentiels pour l'application du
paragraphe (3).


(5) L'Office, ni ses rnernbres, ni son person- Interdiction de
nel ne peuvent divulguer Ii une personne qui divulgation


n'est pas partie Ii un contrat confidentiel les
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contract, other than information contained in a
summary published pursuant to subsection (3),
to any person who is not a party to the
contract


(6) Notwithstanding anything in this Act, no
party to a confidential contract is entitled to
request an investigation under section 59 of a
matter that is governed by the confidential
contract, or to submit to the Agency such a
matter for final offer arbitration under section
48, without the consent of all the parties to the
confidential contract,


Agreed Charges


121. (I) Subject to this section and sections
122 to 128, a railway company may charge
such rates in respect of the transportation of
traffic of a shipper from one point in Canada to
another point in Canada as are agreed on by
the company and the shipper,


(2) Where an agreement for an agreed
charge has been made by a company, any other
company


(a) that operates at a point of origin or
destination named in the agreement or be-
tween such points, and
(b) the line of which constitutes or forms
part of a continuous route by rail established
between such points


shall become a party to the agreement if all the
railway companies over whose lines the contin-
uous route is established concur and the com-
pany files with the Agency in the prescribed
manner a notice of intention to become a party
to the agreement.


(3) Subsection (l) does not apply to a rail-
way company incorporated in the United States
that owns, or operates on, a railway line in
Canada, in this section called a "United States
carrier", except as between points on its lines in
Canada served exclusively by that carrier.


(4) Notwithstanding subsection (3), where
an agreement for an agreed charge has been
made by a company, the railway of a United
States carrier tha t


(a) is operated at a point of origin or desti-
nation named in the agreement or between
those points, and


renseignements contenus dans ce contrat, sauf
s'ils font partie du resume prevu au paragraphe
(3)_


(6) Malgre toute autre disposition de la pre-
sente loi, la demande, par une partie a un
contrat confidentiel, de l'enquete prevue par
I'article 59 ou de I'arbitrage prevu par I'article
48 est subordonnee a I'assentiment de to utes les
parties au contrat.


Prix convenus


121. (l) So us reserve des autres dispositions
du present article et des articles 122 a 128, les
compagnies de chemin de fer peuvent exiger
pour Ie transport effectue pour des expediteurs,
entre deux points situes au Canada, les prix
dont its conviennent avec ceux-ci,


(2) Lorsqu'une compagnie a conclu un
accord visant un prix convenu, les autres com-
pagnies qui exploitent un service de transport a
un point d'origine ou de destination identifie
par I'accord, ou entre teIs points, et qui consti-
tuent un parcours ferroviaire continu, ou en
font partie, entre ces points deviennent parties
a I'accord, si toutes les cornpagnies de chemin
de fer dont les lignes servent au parcours con-
tinu y consentent et si la compagnie depose
au pres de I'Office, selon les modalites regle-
mentaires, un avis d'intention de devenir partie
a l'accord.


(3) Le paragraphe (I) ne s'applique pas a
une compagnie de chemin de fer constituee aux
Etats-Unis, denomrnee dans Ie present article:
ctransporteur americains, proprietaire d'une
ligne de chemin de fer au Canada ou y exploi-
tant un service de transport, a I'exception des
points de ses lignes au Canada qu'elle dessert
en exclusivite,


(4) Malgre le paragraphe (3), lorsqu'une
compagnie a conclu un accord visant un prix
convenu, est assujetti a I'accord Ie chemin de
fer d'un transporteur arnericain qui est exploite
a un point d'origine ou de destination identifie
par I'accord, ou entre ces points, et qui consti-
tue tout ou partie d'un parcours ferroviaire
continu entre ces points effectue soit entiere-
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(b) constitutes or forms part of a continuous
route by rail established between those
points, entirely in Canada or partly in
Canada and partly in the United States,


shall be subject to the agreement if all the
railway companies over whose lines the contin-
uous route is established concur and the United
States carrier files with the Agency in the
prescribed manner a notice of intention to
become a party to the agreement.


122. An agreed charge shall be expressed in
cents per hundred pounds or such other unit of
weight or measurement as is appropriate and
the carload rate for one car shall not exceed the
carload rate for any greater number of cars.


123. (I) An agreement for an agreed charge
shall be prepared and executed in tariff form
and a duplicate original thereof shall be filed
with the Agency by the company that executes
the tariff, in the prescribed manner, within
seven days efter the day the agreement is
made.


(2) An agreed charge takes effect twenty
days after the day the agreement therefor is
filed pursuant to subsection (l).


(3) An agreement for an agreed charge shall,
after it has been filed with the Agency, be
published in accordance with the procedure for
publication of tariffs described in subsection
116(1).


124. Where an agreement for an agreed
charge has been entered into by a railway
company and a shipper, any other shipper may,
with the consent of the company, become a
party to the agreement by filing with the
Agency in the prescribed manner a notice of
intention to become a party to the agreement
and the agreed charge takes effect in relation to
that other shipper on such day, not earlier than
the day the agreement was entered into by the
company, as the company and that other ship-
per may agree on.


12S. (I) Any shipper who considers that the
business of the shipper is or will be unjustly
discriminated against by an agreed charge
may, at any time, apply to the Agency for a
rate to be fixed in respect of the transportation,
by the company with which the agreed charge
was made, of such traffic of the shipper as is
the same as or similar to, and is offered for
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ment au Canada, soit en partie au Canada et en
partie aux Etats-Unis, si toutes les compagnies
de chemin de fer dont les lignes servent au
parcours continu y consentent et si Ie transpor-
teur arnericain depose aupres de I'Office, selon
les modalites reglernentaires, un avis d'inten-
tion de devenir partie a I'accord.


122. Les prix convenus sont expnmes en
cents par cent Iivres ou telle autre unite appro-
priee de poids et mesures; Ie prix exige pour un
wagon a chargement complet ne peut etre supe-
rieur au prix exige pour un plus grand nombre
de ces wagons.


123. (I) Les accords visant un prix convenu
sont prepares et signes sous forme de tarif et un
duplicata d'original est depose aupres de l'Of-
fice par la compagnie qui etablit Ie tarif, selon
les modalites reglementaires, dans les sept jours
suivant leur date.


(2) Les prix convenus prennent effet vingt
jours apres Ie depOt de I'accord prevu par Ie
paragraphe (1).


(3) Apres leur depot, les accords visant un
prix convenu sont publies selon les regles de
publication des tarifs prevues par le paragraphe
116(1).


124. Lorsqu'une compagnie de chemin de fer
et un expediteur ont conclu un accord visant un
prix convenu, d'autres expediteurs peuvent,
avec Ie consentement de la compagnie, devenir
partie a I'accord en deposant aupres de 1'0ffice
un avis d'intention a cet effet selon les modali-
tes reglementaires; le prix convenu prend effet
Ii l'egard des autres expediteurs a cette date,
non anterieure a celie de l'accord, convenue
entre la cornpagnie et les autres expediteurs.


12S. (I) Tout expediteur qui estime que son
exploitation est ou sera l'objet d'une disparite
injuste du fait d'un prix convenu peut, en tout
temps, demander a l'Office la fixation d'un prix
pour le transport, par la compagnie avec
laquelle Ie prix convenu a ete etabli, de ses
marchandises qui sont identiques ou semblables
Ii celles visees par Ie prix convenu, pour lesquel-
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carriage under substantially similar circum-
stances and conditions as, the traffic to which
the agreed charge relates.


(2) Where the Agency is satisfied that the
business of a shipper who has applied for a rate
to be fixed pursuant to subsection (l) is or will
be unjustly discriminated against by an agreed
charge, it may fix


(a) a rate, including the terms and condi-
tions to be attached thereto, to be charged by
the company in respect of the transportation
of the traffic of the shipper; and
(b) the day on which that rate shall be effec-
tive, not being earlier than the day on which
the agreement for the agreed charge was
entered into.


126. (I) Where an agreement for an agreed
charge or any amendment thereto has been
filed and published in accordance with this
Division, the agreed charge shall be deemed to
be the lawful rate in respect of the transporta-
tion of the traffic referred to in the agreement
until it expires or is otherwise terminated, and
the company shall charge the rate as specified
therein after the day on which the agreement
takes effect until the agreement expires or is
otherwise terminated.


(2) Notwithstanding anything in an agree-
ment for an agreed charge; any party to the
agreement, if it has been in effect for at least
one year, may withdraw from the agreement by
giving written notice of withdrawal to all the
other parties thereto at least ninety days before
the day on which the withdrawal is to become
effective.


127. (I) Where an agreed charge has been
in effect for at least three months


(a) any carrier, or association of carriers, by
water or rail,
(b) any association or other body representa-
tive of the shippers of any locality, or
(c) any association or other body representa-
tive of the motor vehicle operators of Canada
or of a province thereof


may complain to the Agency that the agreed
charge is unjustly discriminatory against a car-
rier or a motor vehicle operator or a shipper or
places his business at an unfair disadvantage
and, if the Minister is satisfied that in the
public interest the complaint should be investi-


les Ie transport est offert dans des circonstances
et des conditions notablement semblables.


(2) L'Office, s'il est convaincu du bien-fonde
de la demande de I'expediteur prevue par Ie
paragraphe (I), peut fixer:


a) Ie prix, assorti de ses conditions, a exiger
par la compagnie pour Ie service de transport
fourni a l'expediteur;
b) la date de prise d'effet de ce prix, non
anterieure a celIe de I'accord visant Ie prix
convenu.


126. (I) Lorsqu'un accord visant un prix
convenu ou ses modifications ont ete deposes et
qu'a ete effectuee la publication prevue par la
presente section, Ie prix convenu est repute
licite quant au transport des marchandises
visees dans I'accord jusqu'a sa cessation d'effet,
et la compagnie exige ce prix pendant la duree
de son application.


(2) Malgre toute disposition d'un accord
visant un prix convenu, les parties a un accord
dont I'application a dure au moins un an peu-
vent s'en retirer en donnant un avis ecrit a cet
effet a toutes les autres parties, au moins qua-
tre-vingt-dix jours avant la date prevue du
retrait.


127. (I) Lorsqu'un prix convenu a ete en
vigueur pendant au moins trois mois, peuvent
se plaindre, aupres de l'Office, de ce que Ie prix
convenu cree une disparite injuste a l'egard
d'un transporteur, d'un exploitant d'entreprise
de transport routier ou d'un expediteur, ou
desavantage injustement leur exploitation:


a) tout transporteur, ou association de
ceux-ci, par eau ou par chemin de fer;
b) toute association ou autre organisme
representatif des expediteurs d'une localite;
c) toute association ou autre organisme
representatif des exploitants d'entreprises de
transport routier du Canada ou de I'une de
ses provinces.
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gated, the Minister may refer the complaint to
the Agency for investigation.


(2) In dealing with a reference under this
section the Agency shall have regard to all
considerations that appear to it to be relevant,
including the effect that the making of the
agreed charge has had or is likely to have on
the net revenue of the carriers who are parties
to it, and in particular shall determine whether
the agreed charge is undesirable in the public
interest


(a) on the ground that it is unjustly dis-
criminatory against any person complaining
against it or places the business of that
person at an unfair disadvantage;
(b) on the ground that it places any other
form of transportation service at an unfair
disadvantage; or
(c) on any other ground.


(3) If the Agency, after a hearing, finds that
an agreed charge is undesirable in the public
interest on a ground referred to in paragraph
(2)(a), (b) or (c), the Agency may make an
order varying or cancelling the agreed charge
or such other order as the Agency considers
proper in the circumstances.


(4) When an agreed charge is varied or
cancelled by an order made pursuant to subsec-
tion (3), any rate fixed under subsection 125(2)
in favour of a shipper complaining against that
agreed charge ceases to operate or is subject to
such corresponding modifications as the
Agency may specify in the order.


128. Nothing in sections 121 to 127 affects
any right or obligation granted or imposed by
subsection 145(5) or by the Atlantic Region
Freight Assistance Act, the Maritime Freight
Rates Act, or by Term 32 of the Terms of
Union of Newfoundland with Canada set out in
the schedule to the Newfoundland Act or by
section 281 of the Railway Act.


Joint Rates


Continuous 129. (1) Where traffic is to move over any
route in Canada continuous route in Canada, portions of which


are operated by two or more railway compa-
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Le ministre peut, s'il est convaincu que, dans
l'interet public, la plainte devrait faire I'objet
d'une enquete, la renvoyer a I'Office a cette fin.


(2) L'Office statue sur Ie renvoi prevu par Ie
present article en tenant compte de toutes les
considerations qu'il estime pertinentes, y com-
pris I'effet que I'etablissement du prix convenu
a eu ou est susceptible d'avoir sur les recettes
nettes des transporteurs qui y sont parties et, en
particulier, decide si Ie prix convenu est peu
souhaitable dans l'interet public en se fondant
sur:


a) Ie motif qu'il cree une· disparite injuste
contre toute personne qui s'en plaint ou desa-
vantage injustement son exploitation;
b) Ie motif qu'il desavantage injustement
toute autre forme de services de transport;
c) tout autre motif.


(3) Si I'Office constate, apres une audience,
qu'un prix convenu est peu souhaitable dans
l'interet public pour les motifs vises aux alineas
(2)a), b) ou c), il peut, par arrete, modifier au
annuler Ie prix convenu, ou prendre toute autre
mesure qu'il estime indiquee dans les circons-
tances.


(4) Lorsqu'un prix convenu est modifie au
annule par arrete pris en vertu du paragraphe
(3), les prix fixes en vertu du paragraphe
125(2) en faveur de l'expediteur qui se plaint
de ce prix convenu cessent de s'appliquer ou
subissent les modifications fixees par I'Office
dans l'arrete.


128. Les articles 121 a 127 n'ont pas pour
effet d'affecter les droits accordes ou les obliga-
tions imposees par le paragraphe 145(5) de la
presente loi ou par la Loi sur les subventions au
transport des marchandises dans la Region
atlantique, la Loi sur les taux de transport de
marchandises dans les provinces Maritimes, ou
I'article 32 des conditions de I'union de Terre-
Neuve au Canada, a l'annexe de la Loi sur
Terre- Neuve, ou I'article 281 de la Loi sur les
chemins de fer.


Prix communs
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nies, those companies shall, at the request of
the shipper intending to move the traffic,


(a) agree on a joint tariff for the continuous
route and on the apportionment of the rate
set out in the joint tariff; or
(b) enter into a confidential contract or
agreement for an agreed charge for the con-
tinuous route.


(2) The company operating the line of rail-
way on which the movement of the traffic
originates shall comply with the publication
and filing requirements established pursuant to
this Division in respect of a joint tariff agreed
on pursuant to paragraph (I)(a) or a confiden-
tial contract or agreement for an agreed charge
entered into pursuant to paragraph (l)(b), as
the case may be.


130. (I) Where the railway companies oper-
ating a continuous route fail to agree pursuant
to paragraph 129(\ )(a) on a joint tariff or the
apportionment of a rate set out therein or to
enter into a confidential contract or an agree-
ment for an agreed charge pursuant to para-
graph 129(1)(b), the Agency, on the applica-
tion of any shipper intending to move traffic
over that continuous route or a portion thereof,
may


(a) direct the companies, within such time
as the Agency may specify, to agree on a
joint tariff for the continuous route and an
apportionment of the rate set out therein that
is satisfactory to the Agency; or
(b) by order made within ninety days after
the application was received by the Agency,
determine the route, fix the rate therefor and
apportion that rate among those companies
and determine the dates, not earlier than the
date of receipt by the Agency of the applica-
tion, when the rate so fixed shall come into
effect and when it shall be published.


(2) Where the Agency makes an order under
paragraph (I)(b) determining a route and
fixing a rate, the companies operating the route
shall pay a shipper who moved traffic over the
route an amount equal to the difference, if any,
between the rate that had been paid by the
shipper and the rate fixed pursuant to the
order, applicable to all movements of traffic by
the shipper over the route from the date on
which the application under subsection (I) was


par deux ou plusieurs compagnies de chemin de
fer, celles-ci doivent, sur demande de I'expedi-
teur qui vient faire transporter des marchandi-
ses:


a) soit s'entendre sur un prix commun pour
ce parcours continu et la repartition du prix
indique dans Ie tarif commun;
b) soit conclure un contrat confidentiel ou
un accord visant un prix convenu pour ce
parcours continuo


(2) La compagnie qui exploite la ligne de
chemin de fer sur laquelle Ie transport prend
son origine doit se conformer aux exigences de
publication et de depot prevues par la presente
section pour un tarif commun convenu en appli-
cation de l'alinea (I )a) ou un contrat confiden-
tiel ou un accord visant un prix convenu en
application de l'alinea (l)b), selon Ie cas.


130. (I) A defaut d'entente entre les compa-
gnies de chemin de fer exploitant un parcours
continu sur un tarif commun ou la repartition
du prix etabli par celui-ci en application de
l'alinea 129(I)a), ou a defaut de conclusion
d'un contrat confidentiel ou d'un accord visant
un prix convenu en application de l'alinea
129(1)b), I'Office peut, sur demande d'un
expediteur desirant faire effectuer du transport
sur ce parcours continu ou sur une partie de
celui-ci :


a) soit ordonner aces compagnies, dans Ie
delai fixe par lui, de s'entendre sur Ie tarif
commun pour Ie parcours continu et sur la
repartition du prix indique dans ce tarif,
selon les termes qu'il estime indiques;
b) soit fixer, par arrete pris dans les quatre-
vingt-dix jours suivant la reception de la
demande par lui, Ie parcours, Ie prix pour
celui-ci et repartir ce prix entre ces cornpa-
gnies et fixer la date, non anterieure a celie
ou il a recu la demande, de prise d'effet et de
publication du prix ainsi fixe.


(2) Lorsque I'Office prend un arrete en vertu
de l'alinea (\)b) pour fixer Ie parcours et Ie
prix, les compagnies exploitant Ie parcours
payent a l'expediteur qui a fait transporter les
marchandises sur Ie parcours un montant egal a
la difference eventuelle entre Ie prix qui a ete
paye par l'expediteur et Ie prix fixe en applica-
tion de l'arrete applicable au transport de mar-
chandises par des expediteurs sur Ie parcours a
cornpter de la date de la presentation a I'Office
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made to the Agency to the date on which the
payment is received.


(3) A company shall, as soon as possible
after a joint tariff or rate is established pursu-
ant to this section or within such further time
thereafter as the Agency may, by order, specify
in respect of the company, publish the joint
tariff or rate,


131. (I) In this section and sections 132 and
133, "Canadian company" means any railway
company to which the Railway Act applies.


(2) Where traffic is to move over any contin-
uous route from a point in Canada through a
foreign country into Canada or from any point
in Canada to a foreign country and the contin-
uous route is operated by two or more railway
companies, whether Canadian companies or
otherwise, the company operating the line of
railway on which the movement of the traffic
originates shall comply with the publication
and filing requirements of this Division with
respect to the joint tariff, confidential contract
or agreed charge applicable to such route, as
the case may be.


132. Where traffic is to move from any point
in a foreign country into Canada, or from a
foreign country through Canada into a foreign
country, by any continuous route operated by
two or more companies, whether Canadian
companies or otherwise, the company operating
the line of railway on which the traffic is first
moved into Canada shall comply with the pub-
lication and filing requirements referred to in
section 131.


133. (I) No railway company shall, by any
combination, contract or agreement, express or
implied, or by other means or device, prevent
traffic from being moved on a continuous route
from the point of origin to the point of
destination.


(2) No break in bulk, stop or interruption
made by a company shall prevent the move-
ment of traffic from being treated, for the
purposes of sections 129 to 132, as one contin-
uous movement from the point of origin to the
point of destination, unless the break, stop or
interruption was made in good faith for a
necessary purpose and without an intent to
avoid or unnecessarily interrupt the continuous
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de la demande prevue par Ie paragraphe (I) et
de la date a laquelle Ie paiement est recu,


(3) La compagnie publie le tarif commun ou
Ie prix qui a ete fixe en application du present
article aussitot que possible apres sa fixation ou
dans Ie delai superieur que I'Office fixe par
arrete a l'egard de la compagnie.


131. (I) Au present article et aux articles
132 et 133, «compagnie canadienne» s'entend
d'une compagnie de chemin de fer visee par la
Loi sur les chemins de fer.


(2) Lorsque Ie transport doit etre effectue
sur un parcours continu d'un point a un autre
au Canada en passant par un pays etranger ou
d'un point au Canada vers un pays etranger et
que Ie parcours continu est exploite par deux ou
plusieurs compagnies de chemin de fer, cana-
diennes ou etrangeres, la compagnie qui
exploite la ligne de chemin de fer sur laquelle Ie
transport a son origine doit se conformer aux
exigences de depot et de publication de la pre-
sente section pour Ie tarif comrnun, Ie contrat
confidentiel ou l'accord visant un prix convenu
applicable a ce parcours, selon Ie cas.


132. Lorsque Ie transport doit etre effectue
d'un point situe a l'etranger vers Ie Canada, au
d'un point situe a l'etranger a un autre point de
l'etranger en passant par Ie Canada, sur un
parcours continu exploite par deux ou plusieurs
compagnies, canadiennes ou etrangeres, la
compagnie qui exploite la ligne de chemin de
fer sur laquelle s'effectue la premiere partie du
parcours vers Ie Canada doit se conformer aux
exigences de publication et de depot prevues
par I'article 131.


133. (I) Aucune compagnie de chemin de
fer ne peut, par coalition, contrat au accord,
expres au tacite, ou par un autre moyen ou
arrangement, ernpecher Ie transport de s'effec-
tuer sur un parcours continu du point d'origine
a celui de destination.


(2) Aucun commencement de dechargernent,
arret ou interruption de la part d'une compa-
gnie ne peut empecher Ie transport d'etre traite,
pour l'application des articles 129 a 132,
comme s'effectuant sur un parcours continu du
point d'origine a celui de destination, sauf si ce
commencement, cet arret ou cette interruption
a ete effectuee de bonne foi, par besoin et sans
intention d'eviter ou d'interrompre inutilement
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movement or to evade any of the provisions of
this Division.


(3) The Agency may direct a company to
inform the Agency of the proportion of the
rates, set out in any joint tariff, confidential
contract or agreement for an agreed charge
applicable to a continuous route published or
filed, as the case may be, pursuant to sections
129 to 132, that the company or any other
company operating the route, whether a
Canadian company or otherwise, is to receive
or has received.


Competitive Line Rates


134. (I) In this section and sections 135 to
142,
"connecting carrier" means a railway company,


other than a local carrier, that moves traffic
to or from an interchange over a portion of a
continuous route in respect of which the
company and the shipper whose traffic is
being moved have reached agreement with
respect to the movement of the traffic over
that portion of the continuous route, includ-
ing the rate applicable thereto;


"local carrier" means a railway company that
moves traffic to or from an interchange on a
continuous route from the point of origin or
to the point of destination, whichever is
served exclusively by that company.


(2) Subject to this section and section 135,
where a shipper has access to the lines of only
one railway company at the point of origin or
of destination of the movement of the traffic of
the shipper and a continuous route between
those points is operated by two or more compa-
nies, the local carrier serving the shipper at the
point of origin or destination, as the case may
be, shall, on the request of the shipper, estab-
lish a competitive line rate applicable to the
movement of the traffic to or from the point of
origin or destination, whichever is served exclu-
sively by the local carrier, to or from the near-
est interchange with a connecting carrier.


(3) A local carrier shall establish a competi-
tive line rate pursuant to this section notwith-
standing its ability to move the traffic over the
whole of the continuous route or a portion of
that route that is longer than the portion there-


ce transport continu, ou d'eluder les disposi-
tions de la presente section.


(3) L'Office peut ordonner a une compagnie
de \'informer sur la fraction des prix indiques
dans un tarif commun, un contrat confidentiel
ou un accord visant un prix convenu applicable
a ce parcours publie ou depose, selon Ie cas, en
application des articles 129 a 132 que la com-
pagnie, ou une autre compagnie exploitant Ie
parcours, canadienne ou etrangere, doit rece-
voir ou a recue,
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134. (I) Les definitions qui suivent s'appli- Definitions


quent au present article et aux articles 135 a
142.
dransporteur de liaisons Compagnie de chemin
de fer, transporteur local exclu, qui effectue
du transport a destination ou a partir d'un
lieu de correspondance sur une partie d'un
parcours continu a l'egard duquel la compa-
gnie et l'expediteur pour qui Ie transport est
effectue ont conclu un accord sur Ie transport
de marchandises sur la partie du parcours
continu ainsi que sur Ie prix applicable a
celui-ci.


ctransporteur local. Compagnie de chemin de
fer qui effectue du transport a destination ou
a partir d'un lieu de correspondance d'un
point d'origine ou a un point de destination
qu'elle dessert exclusivement.


(2) Sous reserve du present article et de
I'article 135, lorsqu'un expediteur a acces aux
lignes d'une seule compagnie de chemin de fer
au point d'origine ou de destination du trans-
port effectue pour lui et qu'un parcours continu
est exploite entre ces points par deux ou plu-
sieurs compagnies, Ie transporteur local desser-
vant l'expediteur au point d'origine ou de desti-
nation, selon le cas, doit, sur demande de
l'expediteur, etablir un prix de ligne concurren-
tiel pour Ie transport effectue a partir du point
d'origine ou de destination, selon celui qui est
desservi exclusivement par Ie transporteur
local, jusqu'au lieu de correspondance Ie plus
proche avec un transporteur de liaison.


(3) Le transporteur local etablit un prix de
ligne concurrentiel en application du present
article rnalgre sa capacite de transporter les
marchandises sur I'ensemble du parcours con-
tinu ou sur une partie de ce parcours qui est
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of in respect of which the competitive line rate
is to apply.


(4) SUbject to subsection (5), a shipper may,
for the purposes of this section, designate the
continuous route for the movement of the traf-
fic of the shipper from the point of origin to the
point of destination.


(5) Where the ultimate point of destination
of a movement of traffic of a shipper is in
Canada and there is available to the shipper
more than one continuous route wholly within
Canada that is cost-effective and over which it
is considered reasonable to move the traffic of
the shipper, the shipper shall, in order to have a
competitive line rate established, designate a
continuous route that is wholly within Canada.


(6) For the purposes of subsection (5),
(a) where the point of destination of a move-
ment of traffic is a port in Canada for export
out of Canada, that port shall be considered
to be an ultimate point of destination in
Canada;
(b) where the point of origin of a movement
of traffic is a port in Canada for import into
Canada, the port shall be considered to be
the place where the traffic originates; and
(c) the Canadian Pacific line through Maine
shall be considered to be a route wholly
within Canada.


(7) For the purposes of subsection (2), the
nearest interchange referred to in that subsec-
tion is the nearest interchange to the point of
origin or destination, whichever is served exclu-
sively by the local carrier, in the reasonable
direction of the movement of the traffic from
the point of origin to the point of destination on
the continuous route designated by the shipper,
unless the local carrier can demonstrate that
the interchange cannot be used for engineering
or safety reasons.


135. (1) A competitive line rate applicable
to the movement of traffic from its point of
origin or to its point of destination to or from
an interchange shall not be established for a
shipper unless the shipper and all the connect-
ing carriers on the continuous route selected by
the shipper have reached agreement with
respect to the movement of the traffic over the
balance of the continuous route, including the
rate applicable thereto.
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plus longue que la partie a l'egard de laquelle Ie
prix de ligne concurrentiel doit s'appliquer.


(4) Sous reserve du paragraphe (5), l'expedi-
teur peut, pour I'application du present article,
designer Ie parcours continu sur lequel doit etre
effectue Ie transport pour son compte entre Ie
point d'origine et celui de destination.


(5) Lorsque la destination finale du transport
de marchandises pour un expediteur est situee
au Canada, l'expediteur designe, afin que soit
etabli un prix de ligne concurrentiel, un par-
cours continu situe entierernent au Canada s'il
en existe plus d'un qui soit susceptible d'etre
ainsi ernprunte dans de bonnes conditions de
rentabilite,


(6) Pour l'application du paragraphe (5) :
a) lorsque la destination d'un transport de
marchandises est un port au Canada en vue
de I'exportation du Canada, ce port est cons i-
dere comme une destination finale situee au
Canada;
b) lorsque I'origine d'un transport de mar-
chandises est un port au Canada en vue de
I'importation au Canada, Ie port est consi-
dere comme Ie point d'origine du transport;
c) la ligne du Canadien Pacifique qui tra-
verse Ie Maine est consideree comme situee
entierement au Canada.


(7) Pour l'application du paragraphe (2), Ie
lieu de correspondance Ie plus proche vise a ce
paragraphe est tel lieu Ie plus proche de l'ori-
gine ou de la destination desservie exclusive-
ment par Ie transporteur local du transport
effectue dans la direction la plus plausible de
I'origine Ii la destination sur Ie parcours continu
designe par l'expediteur, sauf si Ie transporteur
local peut etablir que ce lieu de correspondance
ne peut pas etre utilise pour des raisons techni-
ques ou de securite.


135. (1) L'etablissement pour un expediteur
d'un prix de ligne concurrentie1 applicable au
transport effectue entre Ie point d'origine ou de
destination et un lieu de correspondance est
subordonne Ii la conclusion, entre l'expediteur
et les transporteurs de liaison sur Ie parcours
continu qu'il choisit, d'un accord sur Ie trans-
port des marchandises sur Ie reste du parcours
continu, y compris sur Ie prix qui s'y applique.
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(2) A competitive line rate shall not be estab-
lished for a shipper in respect of the portion of
a continuous route for which a rate prescribed
or determined pursuant to paragraph l52(4)(b)
is applicable.


(3) A competitive line rate shall not be estab-
lished for the movement of trailers on flat cars,
containers on flat cars or less than carload
traffic, unless the containers arrive at a port in
Canada by water for further movement by rail
or by rail for further movement by water.


(4) The portion of a movement of traffic in
respect of which a competitive line rate may be
established shall not exceed fifty per cent of the
total number of miles over which the traffic is
moved by rail or seven hundred and fifty miles,
whichever is greater.


(5) Where it is satisfied that no interchange,
within the meaning of subsection 134(7), exists
within the limit referred to in subsection (4),
the Agency may, on application of a shipper,
establish a competitive line rate for a portion of
a movement of traffic that extends over a dis-
tance exceeding such limit.


(6) Where a competitive line rate has been
established for a shipper in respect of a move-
ment of traffic of the shipper over a continuous
route, no other competitive line rate may be
established in respect of that movement while
that rate is in force.


136. On the application of a shipper, the
Agency shall, within forty-five days after
receipt of the application, establish those of the
following matters in respect of which agree-
ment has not been reached by the shipper and
the local carrier, namely,


(a) the amount of the competitive line rate;
(b) the designation of the continuous route
in accordance with subsection 134(5);
(e) the designation of the nearest inter-
change in accordance with subsection
134(7); or
(d) the manner in which the obligations
under sections 144 and 145 are to be fulfilled
by the local carrier.


137. (1) Subject to this section and any
regulation or order made under section 142, a
competitive line rate in respect of the move-


(2) II n'est pas etabli de prix de ligne concur-
rentiel pour la partie d'un parcours continu
pour laquelle un prix reglementaire est fixe en
application de l'alinea 152(4)b).


(3) II n'est pas etabli de prix de ligne concur-
rentiel pour Ie transport soit de remorques ou
de conteneurs sur wagons plats, soit de charge-
ments non complets, sauf de conteneurs qui
arrivent a un port du Canada soit par eau en
vue du transport ulterieur par rail, soit par rail
en vue du transport ulterieur par eau.


(4) La partie d'un transport de marchandises
pour laquelle un prix de ligne concurrentiel
peut etre etabli ne peut depasser la plus grande
des distances suivantes : cinquante pour cent de
la distance totale du transport par rail ou sept
cent cinquante milles.


(5) S'il est convaincu qu'il n'y a pas de lieu
de correspondance, au sens du paragraphe
134(7), a l'interieur de la limite visee au para-
graphe (4), l'Office peut, sur demande d'un
expediteur, etablir un prix de ligne concurren-
tiel pour une partie d'un transport de marchan-
dises couvrant une distance superieure a cette
limite.


(6) Lorsqu'un prix de ligne concurrentiel a
ete etabli pour un expediteur a l'egard d'un
transport de marchandises effectue pour
celui-ci sur un parcours continu, aucun autre
prix de ligne concurrentiel ne peut etre etabli
pour ce transport pendant que ce prix est en
vigueur.


136. Sur demande d'un expediteur, l'Office
etablit, dans les quarante-cinq jours suivant la
demande, tels des elements suivants qui n'ont
pas fait l'objet d'un accord entre l'expediteur et
le transporteur local:


a) Ie montant du prix de ligne concurrentiel;
b) la designation du parcours continu con-
forrnement au paragraphe 134(5);
e) la designation du lieu de correspondance
Ie plus proche conformernent au paragraphe
134(7);
d) les moyens a prendre par Ie transporteur
local pour s'acquitter de ses obligations pre-
vues par les articles 144 et 145.
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ment of traffic of a shipper shall be determined
by adding


(0) an amount equal to the rate prescribed
or determined pursuant to paragraph
152(4)(b) that is applicable to a distance
zone established pursuant to that paragraph
and that is prescribed for the purposes of this
subsection, and
(b) an amount equal to the product obtained
by multiplying


(i) an amount equal to the quotient
obtained by dividing the total amount of
revenue received by the connecting carrier
for the balance of the movement in respect
of which the competitive line rate does not
apply by the number of miles over which
the traffic is to be transported by the
connecting carrier,


by
(ii) the amount by which the number of
miles over which the competitive line rate
is to apply exceeds the number of miles to
which the rate referred to in paragraph (a)
is applicable.


(2) Where a shipper performs any of the
activities in respect of which a rate referred to
in paragraph (I )(a) is applicable, the portion of
the competitive line rate calculated pursuant to
that paragraph shall be adjusted to account for
the performance of those activities.


(3) Where the rate charged by a connecting
carrier in respect of the balance of a movement
of traffic referred to in subparagraph (I )(b)(i)
is set out in a tariff or is an agreed charge
published or filed, as applicable, in accordance
with this Division, that rate shall be used to
calculate the total amount of revenue received
by the connecting carrier referred to in that
subparagraph.


(4) Where the rate charged by a connecting
carrier in respect of the balance of a movement
of traffic referred to in subparagraph (l)(b)(i)
is set out in a confidential contract, there shall
be substituted for the amount to be calculated
in accordance with that subparagraph an
amount equal to the quotient obtained by divid-
ing the total amount of revenue received by the
local carrier for a movement, where there is
access to the lines of more than one railway
company, of traffic that is the same as or
similar to, and is transported under conditions
and circumstances the same as or substantially
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effectue pour un expediteur est determine par
I'addition des montants suivants :


a) Ie montant, egal au prix fixe en applica-
tion de l'alinea l52( 4)b) qui est applicable a
une zone tarifaire constituee en application
de cet alinea, qui est fixe pour I'application
du present paragraphe;
b) Ie montant egal au produit de la multipli-
cation des montants suivants :


(i) un montant egal au quotient obtenu en
divisant Ie montant des recettes totales du
transporteur de liaison pour Ie reste du
transport a l'egard duquel Ie prix de ligne
concurrentiel ne s'applique pas par Ie
nombre de milles de transport qui doit etre
effectue par Ie transporteur de liaison,
(ii) l'excedent du nombre de milles d'ap-
plication du prix de ligne concurrentiel sur
Ie nombre de milles auxquels s'applique Ie
prix vise a l'alinea a).


(2) Dans les cas ou l'expediteur exerce une
des activites a l'egard de laquelle un prix vise a
l'alinea (I )a) est applicable, la fraction du prix
de ligne concurrentiel calculee en application
de ce paragraphe est ajustee pour tenir compte
de l'exercice de ces activites,


(3) Lorsque Ie prix exige par un transporteur
de liaison pour Ie reste d'un service de transport
vise au sous-alinea (I)b)(i) est indique dans un
tarif ou est un prix convenu publie ou depose,
selon Ie cas, conformement a la presente sec-
tion, ce prix est utilise dans Ie calcul des recet-
tes totales du transporteur de liaison pour l'ap-
plication de ce sous-alinea.


(4) Lorsque Ie prix exige par un transporteur
de liaison a l'egard du reste d'un service de
transport vise au sous-alinea (I)b)(i) est etabli
dans un contrat confidentiel, il y est substitue,
pour I'application de ce sous-alinea, Ie quotient
obtenu en divisant Ie montant des recettes tota-
les tirees par Ie transporteur local d'un service
de transport qui, lorsqu'il y a acces aux Iignes
de plus d'une compagnie de chemin de fer, est
identique ou semblable, et effectue en des con-
ditions et circonstances identiques ou sembla-
bles, par Ie nombre de milles parcourus pour
I'ensemble du transport vise.
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similar to those in the case of, the traffic being
moved by the total number of miles over which
all such traffic is moved.


(5) Where, in the opinion of the Agency, no
traffic described in subsection (4) is transport-
ed under conditions and circumstances the
same as or substantially similar to those in the
case of the traffic being moved, there shall be
substituted for the amount to be calculated in
accordance with subparagraph (I)(b)(i), an
amount equal to the quotient obtained by divid-
ing the total amount of revenue received by the
local carrier during the period referred to in
subsection (6) for all movements of traffic that
is the same as or substantially similar to the
traffic being moved over all of its lines of
railway by the total number of miles over
which all such traffic is moved.


(6) For the purpose of subsection (5), the
period is


(a) the most recent period designated by the
local carrier; or
(b) where the Agency determines on an
application pursuant to section 136 that the
period referred to in paragraph (a) is not
appropriate in the circumstances, the period
determined by the Agency.


(7) Where a local carrier refuses to provide
the Agency with the information required, in
the opinion of the Agency, to calculate the
amount referred to in subsection (4) or pro-
vides information that, in the opinion of the
Agency, is inappropriate or insufficient for that
purpose, there shall be substituted for the
amount to be calculated in accordance with
subparagraph (I)(b )(i) the amount calculated
in accordance with subsection (5).


(8) Where, in any case, a competitive line
rate as determined in accordance with this
section or the regulations is non-compensatory,
it shall, in the manner determined by the
Agency, be increased to such a level so as to
become compensatory.


138. A competitive line rate shall be set out
in


(a) a tariff or confidential contract, where
the amount thereof is agreed on by the ship-
per and the local carrier; or
(b) a tariff, where the amount thereof is
established by the Agency pursuant to sec-
tion 136.


(5) Lorsque, de I'avis de I'Office, aucun
transport vise au paragraphe (4) n'est effectue
en des conditions et circonstances identiques ou
semblables a celles du transport effectue, iI est
substitue au montant a calculer conformement
au sous-alinea (l)b)(i) Ie montant egal au quo-
tient obtenu en divisant Ie montant des recettes
totales du transporteur local tirees, pendant la
periode visee au paragraphe (6), de tous les
services de transport qui sont identiques ou
semblables au transport effectue sur I'ensemble
de ses lignes de chemin de fer par Ie nombre de
milles parcourus pour I'ensemble du transport
vise.


(6) Pour I'application du paragraphe (5), la
peri ode est une des suivantes :


a) la periode la plus recente designee par Ie
transporteur local;
b) dans les cas ou I'Office determine, sur
demande presentee en application de I'article
136, que la periode visee a l'alinea a) n'est
pas convenable dans les circonstances, la
periode fixee par celui-ci.


(7) Lorsqu'un transporteur local refuse de
fournir a I'Office les renseignements necessai-
res, de I'avis de celui-ci, au calcul du montant
vise au paragraphe (4) ou fournit des rensei-
gnements qui, de l'avis de l'Office, sont inade-
quats ou insuffisants a cette fin, il est substitue
au montant a calculer conforrnernent au sous-
alinea (l)b )(i) Ie montant calcule conforme-
ment au paragraphe (5).


(8) Lorsqu 'un prix de ligne concurrentiel,
determine conformement au present article ou
aux reglements, n'est pas compensatoire, il est
hausse, de la maniere que I'Office estime indi-
quee, jusqu'a ce qu'il soit compensatoire.
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138. Le prix de ligne concurrentiel est Inclusion


indique :
a) si l'expediteur et Ie transporteur local
s'entendent sur Ie montant de celui-ci, dans
un tarif ou un contrat confidentiel;
b) lorsque Ie montant de celui-ci est etabli
par I'Office en application de I'article 136,
dans un tarif.
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139. Where a competitive line rate is estab-
lished by the Agency, it shall remain in force
during a period of one year after the date on
which the rate becomes effective or such other
period as is agreed on by the shipper and the
local carrier.


140. (1) Subject to any agreement between
the shipper and al1 railway companies con-
cerned to the contrary, where a competitive line
rate is established, the company over whose
lines the major portion of the movement of the
traffic of a shipper occurs shall provide the
shipper with an adequate supply of cars for the
traffic being moved.


(2) Subject to any agreement between the
local carrier and any connecting carrier con-
cerned to the contrary, the connecting carrier
shall be responsible for


(a) a prorated share, determined in accord-
ance with subsection (3), of the costs, during
the period in respect of which the competi-
tive line rate is in force, of the operation and
maintenance of the interchange; and
(b) the capital cost of making any modifica-
tion or addition to the interchange that may
be necessary to allow for the safe and con-
venient transfer of the traffic in respect of
which the competitive line rate is established.


(3) For the purposes of paragraph (2)(a), a
prorated share of a company during a period
shall be determined by calculating the propor-
tion that the traffic, in respect of which the
competitive line rate is established, transferred
at the interchange during that period is of the
total traffic transferred at the interchange
during that period.


(4) Subject to subsection (I), the tariff set-
ting out a competitive line rate shall set out the
manner in which the obligations under sections
144 and 145 are to be fulfilled by the local
carrier issuing that tariff,


(a) where the amount of the competitive line
rate is agreed on by the shipper and local
carrier, as agreed on by the shipper and the
local carrier; or
(b) where the amount of the competitive line
rate is established by the Agency pursuant to
section 136, as considered appropriate by the
Agency.
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139. Les prix de ligne concurrentie1s s'appli-
quent pour une periode minimale d'un an a
cornpter de la date de leur prise d'effet, sauf si
l'expediteur et Ie transporteur local s'entendent
sur une autre periode,


Peri ode
d'application


140. (1) Sous reserve d'une entente a I'effet
contraire conelue entre l'expediteur et toutes
les compagnies de chemin de fer visees, lors-
qu'un prix de ligne concurrentiel est etabli, la
cornpagnie dont les lignes servent a la plus
grande partie du transport effectue pour un
expediteur fournit a celui-ci une quantite suffi-
sante de wagons eu egard au transport a
effectuer.


Obligations des
compagnies


(2) Sous reserve d'une entente a I'effet con-
traire entre Ie transporteur local et un transpor-
teur de liaison vise, Ie transporteur de liaison
est responsable :


a) d'une part, repartie conforrnement au
paragraphe (3), des frais, supportes pendant
la periode d'appIication du prix de ligne con-
currentiel, d'exploitation et d'entretien du
lieu de correspondance;
b) des frais en immobilisations relatifs a la
modification au a l'arnelioration de celui-ci
qui peuvent etre necessaires pour permettre
Ie transfert, d'une maniere securitaire et
commode, du trafic vise par Ie prix de ligne
concurrentiel.


Idem


(3) Pour l'application de l'alinea (2)a), la
part repartie d'une compagnie pour une peri ode
est deterrninee par Ie calcul de la proportion du
trafic vise par le prix de ligne concurrentiel
echange au lieu de correspondance pendant
cette periode par rapport au trafic total
echange a ce lieu pendant la periode.


Part repartie


(4) Sous reserve du paragraphe (I), Ie tarif
etablissant un prix de ligne concurrentiel doit
indiquer les moyens pris par Ie transporteur
local qui I'a etabli pour s'acquitter de ses obli-
gations prevues par les articles 144 et 145 :


a) lorsque Ie montant du prix de ligne con-
currentiel est convenu entre l'expediteur et Ie
transporteur local, selon l'accord intervenu
entre ceux-ci;
b) lorsque Ie montant de ce prix est etabli
par I'Office en application de l'article 136,
selon ce que celui-ci estime indique.


Obligations des
transporteurs
en commun
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141. Where a matter is established by the
Agency pursuant to section 136, the shipper is
not entitled to request an investigation of that
matter under section 59 or submit that matter
to the Agency for final offer arbitration under
section 48.


142. The Agency may make an order in
respect of a particular shipper or company or,
with the approval of the Governor in Council,
make regulations that apply generally to all
shippers or companies, establishing an alterna-
tive method of determining the amount of a
competitive line rate where the amount thereof
cannot be determined in accordance with sec-
tion 137.


143. Where, as a result of a review conduct-
ed pursuant to section 266 or 267, it is found in
a report submitted under either of those sec-
tions that the financial viability of Canadian
railway companies has been seriously affected
by the operation of sections 134 to 142. the
Governor in Council may, by order, suspend
the operation of those sections, either entirely
or with respect to such kinds of traffic as are
specified in the order, whereupon those sections
cease to be in force, entirely or with respect to
the specified kinds of traffic, during such
period as is specified in the order or until the
order is revoked.


Level of Services


144. (I) Every railway company shall,
according to its powers, in respect of any rail-
way owned or operated by it,


(a) furnish, at the point of origin, at the
point of junction of the railway with any
other railway, and at all points of stopping
established for that purpose, adequate and
suitable accommodation for the receiving
and loading of all traffic offered for carriage
on the railway;
(b) furnish adequate and suitable accommo-
dation for the carrying, unloading and deliv-
ering of all such traffic;
(c) without delay, and with due care and
diligence, receive, carry and deliver all such
traffic;
(d) furnish and use all proper appliances,
accommodation and means necessary for
receiving, loading, carrying, unloading and
delivering such traffic; and


141. Lorsque la question est etablie par I'Of-
fice en application de l'article 136, l'expediteur
n'a pas droit a l'enquete prevue a l'article 59 ou
a l'arbitrage prevu a l'article 48.


142. L'Office peut, par arrete applicable a
un expediteur ou a une compagnie donnee, ou,
avec I'approbation du gouverneur en conseil,
par reglement general applicable aux expedi-
teurs ou compagnies, modifier Ie mode de
determination du montant d'un prix de Iigne
concurrentiel prevu par I'article 137 lorsque ce
montant ne peut etre determine conforrnement
a cet article.


143. Si, a la suite de I'examen prevu aux
articles 266 ou 267, il est conclu dans un
rapport soumis en vertu d'un de ces articles que
la rentabilite de compagnies de chemin de fer
canadiennes est serieusement compromise par
l'application des articles 134 a 142, Ie gouver-
neur en conseil peut, par decret, suspendre
l'application de ces articles totalement ou rela-
tivement aux marchandises qui y sont speci-
fiees; a la date du decret, ces articles cessent
d'etre en vigueur totalement ou relativement a
ces marchandises pendant la periode qui y est
specifiee ou jusqu'a abrogation du decret.


Niveau des services


144. (I) Chaque compagnie de chemin de
fer, dans le cadre de ses attributions, relative-
ment aux chemins de fer qui lui appartiennent
ou qu'elle exploite :


a) fournit, au point de depart de son chemin
de fer et au point de raccordement avec
d'autres, et a tous les points d'arret etablis a
cette fin, des installations convenables pour
la reception et Ie chargement des rnarchandi-
ses a transporter par chemin de fer;
b) fournit les installations convenables pour
Ie transport, Ie dechargement et la livraison
des marchandises;
c) recoit, transporte et livre ces marchandi-
ses sans delai et avec Ie soin et la diligence
voulus;
d) fournit et utilise tous les appareils, toutes
les installations et tous les moyens necessai-
res a la reception, au chargement, au trans-
port, au dechargement et a la livraison de ces
marchandises;
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(e) furnish such other service incidental to
transportation as is customary or usual in
connection with the business of a railway
company.


(2) Traffic shall be taken, carried to and
from, and delivered at the points referred to in
paragraph (I)(a) on the payment of the rate
lawfully payable therefor.


(3) Where a shipper provides rolling stock
for the carrying by the company of the traffic
of the shipper, the company shall, at the
request of the shipper, establish specific reason-
able compensation to the shipper in a tariff for
the provision of such rolling stock.


(4) A shipper and a company may, by means
of a confidential contract or other written
agreement, agree on the manner in which the
obligations under this section are to be fulfilled
by the company.


145. (1) Every railway company shall,
according to its powers, afford to all persons
and other companies all adequate and suitable
accommodation for the receiving, carrying and
delivering of traffic on and from its railway, for
the transfer of traffic between its railway and
other railways and for the return of rolling
stock.


(2) For the purposes of subsection (1), ade-
quate and suitable accommodation shall
include reasonable facilities for the receiving,
carrying and delivering by the company,


(a) at the request of any other company, of
through traffic and, in the case of goods
shipped by carload, of the car with the goods
shipped therein, to and from the railway of
such other company, at a through rate; and
(b) at the request of any person interested in
through traffic, of such traffic at through
rates.


(3) Every railway company that has or oper-
ates a railway forming part of a continuous line
of railway with or that intersects any other
railway, or that has any terminus, station or
wharf near to any terminus, station or wharf of
any other railway, shall afford all reasonable
facilities for delivering to that other railway, or
for receiving from or carrying by its railway, all
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e) fournit les autres services normalement
lies a l'exploitation d'un service de transport
par une compagnie de chemin de fer.
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(2) Les marchandises sont recues, transpor- Paiement du


tees et livrees aux points vises a l'alinea (I)a) prix
sur paiement du prix licitement exigible pour
ces services.


(3) Dans les cas ou l'expediteur fournit du
materiel roulant pour Ie transport des marchan-
dises par la compagnie, celle-ci prevoit dans un
tarif, sur demande de l'expediteur, une compen-
sation specifique raisonnable en faveur de
celui-ci pour la fourniture de ce materiel.


(4) Un expediteur et une compagnie peuvent
s'entendre, par contrat confidentiel ou autre
accord ecrit, sur les moyens a prendre par la
compagnie pour s'acquitter de ses obligations.


145. (I) Les compagnies de chemin de fer
doivent, dans Ie cadre de leurs attributions,
fournir aux personnes et compagnies les arne-
nagements convenables pour la reception, Ie
transport et la livraison de marchandises sur
leurs chemins de fer et en provenance de
ceux-ci, pour Ie transfert des marchandises
entre leurs chemins de fer et d'autres chemins
de fer ainsi que pour le renvoi du materiel
roulant.


(2) Pour I'application du paragraphe (J), les
amenagements convenables comprennent des
installations de reception, de transport et de
livraison par la compagnie:


a) a la demande d'une autre compagnie, de
trafic d'entier parcours et, dans Ie cas de
marchandises expediees par wagons com-
plets, du wagon et de son contenu a destina-
tion et en provenance du chemin de fer de
cette autre compagnie, a un tarif d'entier
parcours;
b) a la demande de tout interesse au trafic
d'entier parcours, de ce trafic a des tarifs
d'entier parcours.


(3) Toute compagnie de chemin de fer posse-
dant ou exploitant un chemin de fer qui, en se
reliant a une autre voie Ferree, ou en la croi-
sant, fait partie d'un parcours ininterrompu de
chemin de fer, ou qui possede une tete de ligne,
une gare ou un quai a proximite d'une tete de
ligne, d'une gare au d'un quai d'un autre
chemin de fer, doit accorder toutes les installa-
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the traffic arriving by that other railway with-
out any unreasonable delay, so that


(a) no obstruction is offered to the public
desirous of using those railways as a contin-
uous line of communication; and
(b) all reasonable accommodation, by means
of the railways of those companies, is at all
times afforded to the public for that purpose.


(4) Every railway company that provides any
facilities for the carriage of goods by express of
its own traffic or the traffic of any incorporated
express company or person shall grant equal
facilities, on equal terms and conditions, to any
other incorporated express company that
demands those facilities.


(5) If a railway company provides facilities
for the transportation by rail of motor vehicles
or trailers operated by any company under its
control for the conveyance of goods for hire or
reward,


(a) the railway company shall offer to all
companies operating motor vehicles or trail-
ers for the conveyance of goods for hire or
reward similar facilities at the same rates
and on the same terms and conditions as
those applicable to the motor vehicles or
trailers operated by the company under its
control; and
(b) the Agency may disallow any rate or
tariff not in compliance with this subsection
and direct the company to substitute therefor
a rate or tariff that complies with this
subsection.


146. For the purposes of subsection 144(1)
or 145(1), adequate and suitable accommoda-
tion shall include reasonable facilities


(a) for the junction of private sidings or
private spurs with any railway owned or
operated by any company referred to in that
subsection; and
(b) for receiving, carrying and delivering
traffic on and from private sidings or private
spurs and the placing of cars and moving
them on and from those private sidings or
private spurs.


tions raisonnables et voulues pour livrer a cet
autre chemin de fer, ou pour en recevoir et
expedier par sa propre voie, tout Ie trafic
venant par cet autre chemin de fer, sans retard
deraisonnable, et elle doit faire en sorte que Ie
public desirant se servir de ces chemins de fer
comme voie ininterrompue de communication
n'y trouve pas d'obstacles a Ia circulation et
puisse ainsi s'en servir en beneficiant a tout
moment de toutes les installations raisonnables
de transport par les voies ferrees de ces diverses
compagnies.


(4) Toute compagnie de chemin de fer qui
fournit des installations pour Ie transport des
effets par messagerie de son propre trafic ou de
ceIui d'une compagnie de messagerie constituee
ou d'une personne doit accorder les memes
installations, aux memes conditions, a toute
autre compagnie de messagerie constituee, qui
en fait la demande.


(5) Si une compagnie de chemin de fer four-
nit des installations de transport par rail de
vehicules automobiles ou de remorques exploi-
tes pour Ie transport de marchandises a titre
onereux par une compagnie dont elle a Ie con-
trole, la compagnie de chemin de fer doit offrir
a toutes les compagnies qui exploitent des vehi-
cules automobiles ou des remorques pour le
transport de marchandises a titre onereux des
installations semblables a celles qu'elle fournit
pour les vehicules automobiles ou remorques
exploites par la compagnie dont elle a Ie con-
trole aux memes prix et aux memes conditions;
l'Office peut rejeter tout prix ou tarif qui n'est
pas con forme au present paragraphe et ordon-
ner a la compagnie de chemin de fer d'y substi-
tuer un prix ou tarif con forme au present
paragraphe.


146. Pour l'application des paragraphes
144(1) ou 145(1), des installations convenables
comprennent des installations:


a) pour Ie raccordement de voies laterales ou
d'epis prives avec un chemin de fer possede
ou exploite par une compagnie visee aces
paragraphes;
b) pour la reception, Ie transport et la livrai-
son de marchandises sur des voies laterales
ou epis prives, ou en provenance de ceux-ci,
ainsi que Ie placement de wagons et leur
traction dans un sens ou dans un autre sur
ces voies ou epis.
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147. (I) On receipt of a complaint made by
any person that a railway company is not ful-
filling any of its obligations under section 144
or 145, the Agency shall conduct, as expedi-
tiously as possible, such investigation of the
complaint as, in its opinion, is warranted and
shall, within one hundred and twenty days after
receipt of the complaint, determine whether the
company is fulfilling that obligation.


(2) Where a company and a shipper agree,
by means of a confidential contract, on the
manner in which the obligations under section
144 are to be fulfilled by the company, the
terms of that agreement are binding on the
Agency in making its determination pursuant
to subsection (I).


(3) Where, pursuant to subsection 140( 1) or
(4), a shipper and a company agree on the
manner in which the obligations under sections
144 and 145 are to be fulfilled by the local
carrier, the terms of the agreement are binding
on the Agency in making its determination
pursuant to subsection (I).


(4) Where the Agency determines pursuant
to subsection (I) that a company is not fulfill-
ing any of its obligations under section 144 or
145, the Agency may


(a) order that
(i) specific works be constructed or car-
ried out,
(ii) property be acquired,
(iii) cars, motive power or other equip-
ment be allotted, distributed, used or
moved as specified by the Agency, or
(iv) any specified steps, systems or meth-
ods be taken or followed by the company


and specify in the order the maximum
charges that may be made by the company in
respect of the matter so ordered;
(b) order the company to fulfil that obliga-
tion in such manner and within such time or
during such period as the Agency deems
expedient, having regard to all proper inter-
ests, and specify the particulars of the obliga-
tion to be fulfilled; or
(c) prohibit or limit the use, either generally
or on any specified railway or part thereof, of
any engine, locomotive, car, rolling stock,
apparatus, machinery or device, or any class
or kind thereof, not equipped as required by
this Division or the Railway Act or by any
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147. (1) Sur reception d'une plainte selon
laquelle une compagnie de chemin de fer ne
s'acquitte pas de ses obligations prevues par les
articles 144 ou 145, l'Office rnene, aussi rapide-
ment que possible, l'enquete qu'il estime indi-
quee et determine, dans les cent vingt jours
suivant la reception de la plainte, si la cornpa-
gnie s'acquitte de ses obligations.


(2) Dans les cas ou une compagnie et un
expediteur conviennent, par contrat confiden-
tiel, de la maniere dont la compagnie s'acquit-
tera de ses obligations prevues par I'article 144,
les termes de ce contrat lient l'Office dans la
determination qu'il fait en application du para-
graphe (I).


(3) Lorsque, en application des paragraphes
140(1) ou (4), un expediteur et une compagnie
s'entendent sur les moyens a prendre par Ie
transporteur local pour s'acquitter de ses obli-
gations prevues par les articles 144 et 145, les
modalites de I'accord lient I'Office dans sa
decision prise en application du paragraphe (1).


(4) L'Office, ayant determine en application
du paragraphe (1) qu'une compagnie ne s'ac-
quitte pas de ses obligations prevues par les
articles 144 ou 145, peut :


a) par arrete, ordonner la prise de l'une ou
I'autre des mesures suivantes - et preciser Ie
prix maximal que la compagnie peut exiger
pour mettre en ceuvre les mesures qu'il
impose:


(i) la construction ou l'execution d'ouvra-
ges specifiques,
(ii) I'acquisition de biens,
(iii) I'attribution, la distribution, I'usage
ou Ie deplacement de wagons, de moteurs
ou d'autre materiel selon ses instructions,
(iv) la prise de mesures ou l'application de
systernes ou de methodes par la cornpa-
gnie;


b) par arrete, ordonner a la compagnie de
remplir ses obligations selon les rnodalites de
forme et de temps qu'il estime indiquees, eu
egard aux interets voulus, et preciser les
details de I'obligation a respecter;
c) interdire ou restreindre I'usage, en general
ou quant a un chemin de fer particulier ou
une partie de celui-ci, d'un moteur, d'une
locomotive, d'un wagon, de materiel roulant,
d'un appareil, de machines, ou de toute
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order or regulation of the Agency made
under this Act or the Railway Act.


(5) Every person aggrieved by any neglect or
refusal of a company to fulfil its obligations
under section ) 44 or 145 has, subject to this
Act and the Railway Act, an action therefor
against the company. •


(6) Subject to the terms of a confidential
contract referred to in subsection 144(4) or a
tariff setting out a competitive line rate
referred to in subsection 140(4), a company is
not relieved from an action taken under subsec-
tion (5) by any notice, condition or declaration
if the damage claimed in the action arises from
any negligence or omission of the company or
any employee thereof.


Running Rights and Joint Track Usage


148. (I) A railway company may
(a) take possession of, use or occupy any
lands belonging to any other railway
company,
(b) use the whole or any portion of the right-
of-way, tracks, terminals, stations or station
grounds of any other railway company, and
(c) exercise full rights and powers to run and
operate its trains over and on any portion of
the railway of any other railway company,


if the company, on application to the Agency
and notice to the other railway company,
obtains the prior approval of the Agency to do
so, complies with every order and direction that
the Agency may make pursuant to subsection
(2) with respect to the exercise or restriction of
such powers or privileges and pays the compen-
sation agreed on by the companies concerned or
fixed pursuant to subsection (3).


(2) The Agency may, after a hearing, make
such order, give such directions and impose
such conditions or duties on either party
respecting the exercise or restriction of the
powers or privileges referred to in subsection
(I as appear just or desirable to the Agency,
having regard to the public interest.


categoric ou type de ceux-ci, non conformes
a la presente section ou a la Loi sur les
chemins de fer ou un arrete ou reglement de
l'Office pris en vertu de la presente loi ou de
la Loi sur les chemins de fer.


(5) Quiconque souffre prejudice de la negli-
gence ou du refus d'une compagnie de s'acquit-
ter de ses obligations prevues par les articles
144 ou 145 possede, sous reserve de ta presente
loi et de la Loi sur les chemins de fer, un droit
d'action contre la compagnie.


(6) Sous reserve des stipulations d'un contrat
confidentiel vise au paragraphe 144(4) ou d'un
tarif etablissant un prix de ligne concurrentiel
vise au paragraphe 140(4), une compagnie
n'est pas soustraite a une action intentee en
vertu du paragraphe (5) par un avis, une condi-
tion ou une declaration, si les dommages-inte-
rets reclames sont causes par la negligence ou
les omissions de la compagnie ou d'un de ses
employes.


Droits de circulation et usage commun des
voies


148. (I) La compagnie de chemin de fer qui,
sur demande presentee a I'Office et notification
de l'autre compagnie de chemin de fer, obtient
de celui-ci I'approbation au prealable d'agir, se
con forme aux arretes ou directives ernanant de
l'Office en application du paragraphe (2) et
concernant l'exercice ou la limitation d'attribu-
tions et paie l'indemnite convenue entre les
compagnies concernees ou fixee en application
du paragraphe (3), peut :


a) prendre possession de terrains apparte-
nant a une autre compagnie de chemin de
fer, les utiliser ou occuper;
b) utiliser tout ou partie de l'emprise, des
rails, des teres de lignes, des gares ou terrains
de celles-ci, d'une autre compagnie de
chemin de fer;
c) exercer pleins droits et pouvoirs de faire
circuler et d'exploiter ses trains sur toute
partie du chemin de fer d'une autre
compagnie.


(2) L'Office peut, apres audience, prendre
l'arrete, donner les instructions et imposer les
conditions ou obligations, a l'une ou a l'autre
partie, concernant l'exercice ou la limitation
des attributions visees au paragraphe (1), qui
lui paraissent justes ou opportunes, compte
tenu de I'interet public.
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(3) Where the parties do not agree as to
compensation, the Agency may, by order, fix
the amount of compensation to be paid in
respect of the powers and privileges referred to
in subsection (1).


149. (1) The Governor in Council may, on
the application of any railway company, munic-
ipality or person interested, or of the Governor
in Council's own motion, direct the Agency to
conduct an inquiry and make a report on
whether it is in the public interest to avoid the
construction of


(a) one or more new railways close to or in
the neighbourhood of an existing railway; or
(b) two or more new railways close to or in
the neighbourhood of each other.


(2) The Agency shall, without delay, comply
with the requirements of a direction made pur-
suant to subsection (1).


(3) Where, after receipt of a report referred
to in subsection (1), the Governor in Council
deems it to be in the public interest to avoid the
construction of


(a) one or more new railways close to or in
the neighbourhood of an existing railway, or
(b) two or more new railways close to or in
the neighbourhood of each other,


the Governor in Council may make such order
or direction for the joint or common use, or
construction and use, by the companies owning,
constructing or operating those railways, of one
right-of-way, with such number of tracks, and
such terminals, stations and other facilities, and
such arrangements respecting them, as may be
deemed necessary or desirable in the circum-
stances.


(4) Where the Governor in Council is of the
opinion that the joint or common use of the
same right-of-way by two or more railway com-
panies may result in the improvement of the
efficiency and effectiveness of transport by rail
or may otherwise be in the public interest, the
Governor in Council may request the railway
companies concerned to consider such joint or
common use.


(5) Where a request has been made pursuant
to subsection (4) and the railway companies
have not agreed to the joint or common use of
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(3) Si les parties ne s'entendent pas sur
l'indemnite, l'Office peut, par arrete, fixer Ie
montant de l'indernnite a payer en ce qui con-
cerne les attributions visees au paragraphe (1).


lndernnite


149. (1) Le gouverneur en conseil peut, sur
demande d'une compagnie de chemin de fer,
d'une rnunicipalite ou d'une personne interes-
see, ou de sa propre initiative, ordonner a 1'0f-
fice de mener une enquete et de faire rapport a
savoir s'il est dans l'interet public d'eviter la
construction:


a) soit d'un ou de plusieurs nouveaux che-
mins de fer pres ou a peu de distance d'un
chemin de fer existant;
b) soit de deux ou plusieurs nouveaux che-
mins de fer pres ou a peu de distance l'un de
I'autre.


(2) L'Office se conforme sur-Ie-champ a un Obligation de
rOfficeordre donne en application du paragraphe (1).


Renvoi a
rorne-


Usage commun
de voies


(3) Apres reception du rapport vise au para-
graphe (l), Ie gouverneur en conseil peut pren-
dre Ie decret ou donner la directive d'usage
conjoint ou commun, ou de construction et
d'usage, par les compagnies proprietaires, cons-
tructeurs ou exploitants de ces chemins de fer,
de la meme emprise, avec Ie nombre de voies,
de tetes de ligne, de gares et d'autres installa-
tions, et les arrangements les concernant, qu'il
juge necessaires au opportuns dans les circons-
tances, s'il estime qu'il est d'interet public
d'eviter la construction:


a) soit d'un au plusieurs nouveaux chemins
de fer pres ou a peu de distance d'un chemin
de fer existant;
b) soit de deux ou plusieurs nouveaux che-
mins de fer pres ou a peu de distance I'un de
l'autre.


(4) Si le gouverneur en conseil est d'avis que
l'usage conjoint au commun de la meme
emprise par deux au plusieurs compagnies de
chemin de fer peut entrainer l'amelioration de
l'efficacite du transport sur rail au peut etre
dans l'interet public pour d'autres raisons, il
peut demander aux compagnies de chemin de
fer visees de prendre en consideration cet usage
conjoint ou commun.


(5) En cas de demande effectuee en applica- Renvoi a
l'Officetion du paragraphe (4) a la suite de laquelle les


compagnies de chemin de fer ne se sont pas


Demandc de
consideration
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the right-of-way, the Governor in Council may
refer the matter to the Agency for inquiry and
report on whether significant efficiencies and
cost savings would result from such joint or
common use.


(6) The Agency shall, without delay, comply
with the requirements of a reference made
pursuant to subsection (5)_


(7) Where, after consideration of a report
referred to in subsection (5), the Governor in
Council is satisfied that significant efficiencies
and reductions in costs would result from joint
or common use of the right-of-way by two or
more railway companies, the Governor in
Council may make such order for the joint or
common use of the right-of-way as may be
deemed necessary or desirable in the public
interest and may, by order, fix the amount of
compensation to be paid in respect of that joint
or common use of the right-of-way, where the
companies concerned do not agree on the
amount of that compensation.


Connections


150. (I) Where the lines or tracks of one
railway are intersected or crossed by those of
another railway, or on application for leave to
make any intersection or crossing, or in any
case in which the lines of two different railways
run through or into the same industrial area,
city, town or village, the Agency may, on the
application of the company owning or operat-
ing either of those railways, or of a municipal
corporation or other public body, or of any
person interested, order that


(a) the lines of the railways be connected, at
or near the point of intersection or crossing
or in or near the industrial area, city, town or
village, so as to permit


(i) the safe and convenient transfer of
traffic between the lines of one of the
railways and those of the other, and
(ii) the reasonable receiving, carrying and
delivering and, where applicable, inter-
switching of traffic between the railways;
and


(b) the connection be maintained and avail-
able for use.


entendues sur I'usage conjoint ou commun de
I'emprise, Ie gouverneur en conseil peut ren-
voyer la question a I'Office pour enquete et
rapport a savoir si des economies et des amelio-
rations d'efficacite seraient entrainees par cet
usage conjoint ou commun.


(6) L'Office se conforme sur-Ie-champ a la Obligation de
demande de renvoi prevue par Ie paragraphe I'Office


(5).


(7) Si, apres examen du rapport vise au Decret


paragraphe (5), Ie gouverneur en conseil est
convaincu que des economies et des ameliora-
tions d'efficacite notables seraient entrainees
par I'usage conjoint ou commun de I'emprise
par deux ou plusieurs compagnies de chemin de
fer, iI peut, par decret, prendre les mesures,
quant a cet usage, jugees necessaires ou oppor-
tunes dans l'interet public et peut, par decret,
fixer Ie montant de l'indemnite a payer pour cet
usage, si les compagnies concernees ne s'enten-
dent pas sur tel montant.


Raccordements


150. (I) Lorsque les !ignes ou les voies d'un Intersections


chemin de fer sont croisees par celles d'un autre
chemin de fer, ou sur demande d'autorisation
de faire une intersection ou un croisement, ou
lorsque les lignes de deux chemins de fer diffe-
rents passent dans la rnerne zone industrielle, la
meme ville ou le merne village, I'Office peut,
sur demande de la compagnie proprietaire ou
exploitante d'un de ces chemins de fer, d'une
administration municipale dotee de la person-
nalite morale ou d'un autre organisme public
ou d'une personne interessee, ordonner, par
arrete, que:


a) les Jignes des chemins de fer soient ainsi
raccordees a I'intersection, ou pres de
celle-ci, ou dans la zone industrielle, la ville
ou Ie village afin de permettre :
(i) Ie transfert, de maniere securitaire et
commode, de trafic entre les !ignes d'un
des chemins de fer et celles de I'autre,
(ii) la reception, Ie transport et la livraison
de marchandises et, Ie cas echeant, Ie
changement de voie entre les chemins de
fer;


b) ce raccordement demeure disponible et en
etat d'entretien.
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(2) The Agency may, by an order made
pursuant to subsection (1) in respect of a con-
nection or from time to time thereafter, by
order, determine by what company or other
corporations or persons, and in what propor-
tions, the cost of making and maintaining any
such connection shall be borne.


151. (I) In this section, "provincial board"
means, in respect of the province in which a
connection is applied for pursuant to this sec-
tion, the provincial railway, public utilities or
other board, commission or body having power
to require the connection between two railways
to which the legislative authority of the prov-
ince extends.


(2) Where the lines or tracks of any railway
to which the legislative authority of a province
extends intersect or cross the lines or run
through or into the same industrial area, city,
town or village as the lines of a railway to
which the legislative authority of Parliament
extends, the company owning or operating
either of those railways or any municipal corpo-
ration or other public body or any person inter-
ested may apply to the Agency and the relevant
provincial board for an order requiring


(a) the lines of the railways to be connected,
at or near the point of intersection or cross-
ing or in or near such industrial area, city,
town or village, so as to permit
0) the safe and convenient transfer of
traffic between the lines of one of the
railways and those of the other, and
(ii) the reasonable receiving, carrying and
delivering and, where applicable, the inter-
switching of traffic between the railways;
and


(b) the connection to be maintained and
available for use.


(3) An application under subsection (2) shall
be filed with the Secretary of the Agency and
the secretary of the provincial board, together
with evidence of service of the application on
the railway companies interested or affected
and, where the application is not made by the
municipal corporation within which the pro-
posed connection is situated, on the head of the
municipal corporation.
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(2) L'Office peut, par arrete d'application du
paragraphe (I), a l'egard d'un raccordement,
ou par la suite, par arrete, determiner par
quelle compagnie ou autre personne, et dans
quelle proportion, sont supportes les coilts
necessaires pour effectuer et entretenir ce
raccordement.


151. (I) Au present article, on entend par
«office provincials, a l'egard de la province dans
laqueUe un raccordement fait I'objet d'une
demande en application du paragraphe (2), les
autorites de services publics ou autre office,
commission ou organisme ayant Ie pouvoir de
demander ce raccordement entre deux chemins
de fer relevant de la competence legislative
provinciale. Lui est assimile Ie chemin de fer
provincial ayant ce pouvoir.


(2) Lorsque les Iignes ou voies d'un chemin
de fer relevant de la competence d'une province
croisent les lignes ou passent dans la rneme
zone industrielle, la rneme ville ou le rneme
village que les lignes d'un chemin de fer rele-
vant de la competence federale, la compagnie
proprietaire ou exploitante de l'un ou I'autre de
ces chemins de fer ou une administration muni-
cipale dotee de la personnalite morale ou un
autre organisme public ou une personne inte-
ressee peut demander a I'Office ou a I'office
provincial competent d'ordonner, par arrete,
que:


a) les lignes de ces chemins de fer soient
ainsi raccordees a I'intersection, ou pres de
celle-ci, ou dans la zone industrielle, la ville
ou Ie village afin de permettre :


(i) Ie transfert, d'une maniere securitaire
et commode, de trafic entre les lignes d'un
de ces chemins de fer et celles de I'autre,
(ii) la reception, Ie transport et la livraison
de marchandises et, Ie cas echeant, Ie
changement de voie entre ces chemins de
fer;


b) ce raccordement demeure disponible et en
etat d'entretien.


(3) La demande prevue par Ie paragraphe
(2) est deposee aupres du secretaire de l'Office
et de celui de l'office provincial avec la preuve
de la signification de la demande aux compa-
gnies de chemin de fer interessees ou touchees
et, si elle n'est pas presentee par l'administra-
tion municipale dotee de la personnalite morale
dans laquelle se trouve Ie raccordement envi-
sage, au chef de I'administration.
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(4) After receipt of an application made in
accordance with subsection (3), the Agency
and the provincial board may, by joint session
or conference, in conformity with the practice
established or adopted by them, hold a hearing
to determine the application.


(5) On completion of a hearing held pursu-
ant to subsection (4), the Agency and the pro-
vincial board may make an order described in
subsection (2) on such terms and conditions
and subject to such plans as are deemed appro-
priate in the circumstances.


(6) The Chairman of the Agency and the
chairman of the provincial board of any prov-
ince having concurrent legislation for carrying
into effect the purposes and objects of this
section may make rules of procedure and prac-
tice respecting the making of applications pur-
suant to subsection (2) and the hearing and
disposition thereof.


(7) The Chairman of the Agency and the
chairman of the provincial board may assign or
appoint from the Agency and the provincial
board the members of a joint board that may
be required to sit for a particular hearing and
determination pursuant to subsection (4).


(8) Any order made pursuant to subsection
(5) may be made a rule of the Federal Court or
of any superior court and shall be enforced in
like manner as any rule, order, or decree
thereof.


Interswitching


152. (1) Where a line of railway of one
railway company connects with a line of rail-
way of another railway company, the Agency
may, on the application of the company owning
or operating either of those railways, or of a
municipal corporation or other public body or
of any person interested, order the companies
that operate those lines to afford all reasonable
and proper facilities for the safe and convenient
interswitching at an interchange, by means of
those lines, of traffic, between those lines, in
both directions, and between the lines of either
railway and those of other railways connecting
therewith.


(2) Where the point of origin or of destina-
tion of a movement of traffic is within a radius


(4) Apres reception de la demande prevue
par Ie paragraphe (3), l'Office et l'office pro-
vincial peuvent, en seance conjointe, con forme-
ment a leurs pratiques etablies, tenir une
audience en vue de statuer sur la demande.


(5) Apres I'audience prevue par Ie paragra-
phe (4), l'Office et l'office provincial peuvent
prendre l'arrete prevu par Ie paragraphe (2),
aux conditions et selon les plans juges indiques
dans les circonstances.


(6) Le president de l'Office et celui de l'of-
fice provincial peuvent, en se fondant sur des
textes legislatifs correspond ants qui realisent
les fins et I'objet du present article, adopter des
regles de procedure sur la presentation des
demandes prevues par Ie paragraphe (2), la
tenue d'audiences et les decisions a rendre en la
matiere.


(7) Le president de 1'0ffice et celui de I'of-
fice provincial peuvent nornmer, parmi les
membres de leur office respectif, des membres
formant I'office mixte necessaire a I'application
du paragraphe (4).


(8) Les arretes pris en application du para-
graphe (5) peuvent etre assirniles a des regles
de la Cour federale au d'une cour superieure; Ie
cas echeant, leur execution s'effectue selon les
memes modalites.


Interconnexion


152. (1) Lorsqu'une ligne de chemin de fer
d'une compagnie de chemin de fer est raccor-
dee a une ligne de chemin de fer d'une autre
compagnie de chemin de fer, l'Office peut, sur
demande de la compagnie proprietaire ou
exploitante de l'un ou I'autre de ces chemins de
fer, d'une administration municipale dotee de
la personnalite morale ou d'un autre organisme
public, ou d'une personne interessee, ordonner
aux compagnies qui exploitent ces lignes de
fournir les installations convenables pour per-
mettre I'interconnexion, d'une maniere securi-
taire et commode, a un lieu de correspondance,
au moyen de ces lignes, du trafic, entre ces
lignes, dans les deux directions, et entre les
lignes de l'un ou I'autre chemin de fer et celles
des autres chemins de fer qui y sont raccordes,


(2) Lorsque Ie point d'origine ou de destina-
tion du trafic est situe dans un rayon de trente
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of thirty kilometres or a prescribed greater
distance from an interchange, no company shall
transfer that traffic at that interchange other-
wise than in accordance with the terms, condi-
tions and rates prescribed or determined under
subsection (4).


(3) On application of any person or body
referred to in subsection (I), the Agency may
determine that, in any particular case, where
the point of origin or of destination of a move-
ment of traffic is more than thirty kilometres or
a prescribed greater distance from an inter-
change and the Agency is of the opinion that,
in the circumstances, the point of origin or of
destination is reasonably close to the inter-
change, the point of origin or of destination, as
the case may be, shall be deemed, for the
purposes of this section, to be within that
distance.


(4) The Agency may, with the approval of
the Governor in Council, make regulations


(a) prescribing the terms and conditions
subject to which the interswitching of traffic
may occur;
(b) subject to subsection (5), prescribing the
rate per car to be charged for interswitching
traffic or the manner of determining that
rate, including the adjustments to be made to
that rate as a result of changes in costs, and
establishing distance zones for those pur-
poses; and
(c) prescribing, for the purposes of subsec-
tions (2) and (3), a greater distance from an
interchange than thirty kilornetres.


(5) In prescribing rates or the manner of
determining rates pursuant to paragraph
(4)(b), the Agency shall take into consideration
any reduction in costs that, in the opinion of
the Agency, results from moving a greater
number of cars or from transferring several
cars at the same time.


(6) In determining whether a rate prescribed
or determined pursuant to paragraph (4)(b) is
compensatory, the average variable costs of all
movements of traffic that are subject to the
rate shall be considered.


(7) The Agency shall review the regulations
made pursuant to subsection (4) whenever the
circumstances warrant but not later than five
years after the day on which the regulations are
made and every five years thereafter.
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kilornetres d'un lieu de correspondance, ou a la
distance superieure, prevue par reglernent, le
transfert de trafic par une compagnie a ce lieu
de correspondance est subordonne aux condi-
tions et aux prix fixes en application du para-
graphe (4).


(3) Sur demande d'une personne ou d'un
organisme vise au paragraphe (1), l'Office peut
statuer que, dans un cas particulier ou Ie point
d'origine ou de destination du trafic est situe a
plus de trente kilometres d'un lieu de corres-
pondance, ou a la distance superieure prevue
par reglernent, et OU il est d'avis que, dans les
circonstances, Ie point d'origine ou de destina-
tion est suffisamment pres du lieu de correspon-
dance, Ie point d'origine ou de destination,
selon Ie cas, est repute, pour l'application du
present article, situe a l'interieur de cette
distance.


(4) Avec I'approbation du gouverneur en
conseil, l'Office peut, par reglernent :


a) fixer les modalites de I'interconnexion du
trafic;
b) sous reserve du paragraphe (5), fixer Ie
prix par wagon, de merne que les modifica-
tions de ce prix decoulant de la variation des
couts, a exiger pour l'interconnexion du
trafic et, a ces fins, etablir des zones
tarifaires;
c) fixer, pour I'application des paragraphes
(2) et (3), la distance depuis un lieu de
correspondance qui est superieure a trente
kilornetres.


(5) Lorsqu'il fixe les prix, ou la maniere de
les determiner, en application de l'alinea (4)b),
l'Office prend en compte les reductions de frais
qui, a son avis, sont entrainees par Ie mouve-
ment d'un plus grand nombre de wagons ou par
Ie transfert de plusieurs wagons a la fois.


(6) II est tenu compte des frais variables
moyens de tous les transports de marchandises
assujettis au prix afin de determiner si les prix
fixes en application de l'alinea (4)b) sont
compensa toires.


(7) L'Office revise les reglements d'applica-
tion du paragraphe (4) a des intervalles de cinq
ans a compter de leur date ou a des intervalles
plus rapproches si les circonstances Iejustifient.
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153. (I) A railway company shall not limit
or restrict its liability to a shipper, in respect of
the transportation of traffic of the shipper,
otherwise than by means of a written agree-
ment signed by the shipper or by an association
or other body representative of shippers.


(2) In the absence of an agreement referred
to in subsection (I), the extent to which a
railway company's liability may be limited or
restricted in respect of any traffic and the
terms and conditions of the limitation or re-
striction shall be such


(a) as the Agency may, by order, on the
application of the company, specify in
respect of that traffic; or
(b) as are prescribed, where no order under
paragraph (a) has been made in respect of
that traffic.


Express Business


154. (l) The provisions of this Division
respecting traffic and the transport thereof
apply, with such modifications as the circum-
stances require, to express traffic and the trans-
port of goods by express.


(2) The Agency may, for the purposes of this
Division,


(a) with the approval of the Governor in
Council, make regulations prescribing what
constitutes carriage or transportation of traf-
fic by express; and
(b) determine, in a particular case, whether
traffic is carried or transported by express
within the meaning of this Division.


Regulations


155. The Agency may, with the approval of
the Governor in Council, make regulations


(a) prescribing any matter or thing that, by
this Division, is to be prescribed and in
respect of which no other authority for pre-
scribing the matter or thing is set out in this
Division; and
(b) generally for carrying out the purposes
and provisions of this Division.


Limitation de la responsabilite des
transporteurs


153. (I) Une compagnie de chemin de fer ne
peut limiter sa responsabilite envers un expedi-
teur pour Ie transport des marchandises de
celui-ci, sauf par accord ecrit signe soit par
l'expediteur, soit par une association ou un
groupe de ceux-ci,


(2) En l'absence de I'accord vise au paragra-
phe (I), la mesure dans laquelle la responsabi-
lite d'une compagnie de chemin de fer peut etre
lirnitee en ce qui concerne un transport de
marchandises et les conditions de cette limita-
tion sont fixees :


a) par arrete de I'Office pris Ii l'egard de ce
transport, sur demande de la compagnie;
b) par reglement, en I'absence d'un arrete
prevu par l'alinea a).


Service de messagerie


154. (I) Les dispositions de la presente sec-
tion applicables au trafic ou au transport de
marchandises s'appliquent, avec les adaptations
de circonstance, au trafic ou transport de mar-
chandises par messagerie.


(2) Pour I'application de la presente section,
l'Office peut :


a) avec l'approbation du gouverneur en con-
seil, par reglement, determiner ce qui consti-
tue du trafic ou du transport de rnarchandi-
ses par messagerie;
b) determiner, dans un cas particulier, s'il
s'agit de trafic ou de transport de marchandi-
ses par messagerie au sens de la presente
section.


Reglements
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155. Avec I'approbation du gouverneur en Reglements


conseil, I'Office peut, par reglement :
a) prendre toute mesure d'ordre reglemen-
taire prevue par Ia presente section, en I'ab-
sence d'une autre disposition habilitante au
merne effet prevue par cette section;
b) prendre toute mesure d'application de la
presente section.
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156. (I) Where the Governor in Council is
of the opinion that a government of a country
has engaged in unfair, discriminatory or re-
strictive practices with respect to Canadian car-
riers who transport goods by rail in that coun-
try or between that country and Canada, the
Governor in Council shall direct the Minister
and the Secretary of State for External Affairs
to seek the elimination of those practices
through consultations.


(2) Where the consultations referred to in
subsection (I) fail to result in the elimination
of the practices referred to in that subsection,
the Governor in Council may, by order made
on the recommendation of the Minister and the
Secretary of State for External Affairs, take
such action as the Governor in Council consid-
ers appropriate.


DIVISION II


RAILWAY LINES


Interpretation


157. (I) In this Division,
"branch line" means a line of railway in
Canada of a railway company within the
legislative authority of Parliament that, rela-
tive to a main line within the company's
railway system in Canada of which it forms a
part, is a subsidiary, secondary, local or
feeder line of railway, and includes a seg-
ment of any such subsidiary, secondary, local
or feeder line of railway;


"prescribed" means prescribed by regulations
made under section 181.


(2) For the purposes of this Division, the
actual loss of a railway company in a financial
year of the company attributable to a branch
line is the excess of


(a) the costs reasonably incurred by the
company in the financial year in the efficient
operation of the branch line and in the effi-
cient movement of traffic originating or ter-
minating on the branch line


over


Chap. 28


Autres pays


156. (I) Le gouverneur en conseil doit, s'il
constate que Ie gouvernement d'un pays
s'adonne a des pratiques injustes, discrirninatoi-
res ou restrictives a I'endroit de transporteurs
canadiens effectuant du transport de marchan-
dises par rail dans ce pays ou entre ce pays et Ie
Canada, ordonner au ministre et au secretaire
d'Etat aux Affaires exterieures de mener des
consultations en vue de faire cesser ces
pratiques.


(2) En cas d'insucces de ces consultations, Ie
gouverneur en conseil peut, par decret, sur
recommandation du ministre et du secreta ire
d'Etat aux Affaires exterieures, prendre les
mesures qu'il estime indiquees.


Pratiqucs
injustcs
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SECTION II


LlaNES DE CHEMIN DE FER


Definitions


157. (I) Les definitions qui suivent s'appli-
quent a la presente section.
eembranchements Ligne de chemin de fer
situee au Canada, qui releve d'une compa-
gnie de chemin de fer assujettie a la compe-
tence legislative du Parlement et qui, par
rapport a une ligne principale du reseau fer-
roviaire de la compagnie situee au Canada et
dont elle fait partie, constitue une ligne auxi-
Iiaire, secondaire, locale ou de derivation. Est
assimile a un embranchement tout troncon
de cette ligne auxiliaire, secondaire, locale ou
de derivation.


«reglemenb Reglement pris au titre de I'article oreglementa
181. "prescrl bd"


Definitions


ccmbranche·
rnent»
"branch...••


(2) Pour I'application de la presente section, Pertes reelles


les pertes reelles, qu'une compagnie de chemin
de fer a ete fondee a supporter au cours d'un
exercice, attribuables a un embranchement sont
constituees de l'excedent, pour I'exercice, des
frais engages par elle pour assurer l'efficacite
d'exploitation de la ligne en ce qui concerne Ie
trafic en provenance ou a destination d'un point
de la ligne sur les recettes de cette exploitation.
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(b) the revenues of the company for the
financial year from the operation of the
branch line and from the movement of traffic
originating or terminating on the branch line.
(3) In the determination of the actual loss of


a railway company under section 163 or 178,
the Agency


(a) may, subject to paragraphs (b) to (e)
and to the regulations made under section
349 of the Railway Act, include therein or
exclude therefrom such items or factors
relating to costs and revenues as the Agency
considers appropriate;
(b) shall, in determining the items or factors
relating to revenues that may be included or
excluded under paragraph (a), have regard
to any payments received by the company
under section 281 of the Railway Act;
(c) shall use costs specific to the operation of
the branch line that are identifiable from the
company's records;
(d) shall include costs reasonably incurred in
the efficient movement of traffic originating
or terminating on the branch line; and
(e) shall exclude, from the costs of the oper-
ation of the branch line, allocated overhead
costs including general administrative and
supervisory costs and the cost of determining
costs for the purposes of this Division.


(4) The Agency may determine as a question
of fact whether a line of railway in Canada is


(a) a yard track, a siding or spur that is not
a branch line or other trackage auxiliary to a
line of railway, or
(b) another kind of line,


even though no application has been made for
the abandonment of the operation of the line.


Conveyance of Railway Lines Without
Abandonment


158. (1) Subject to the approval of the
Agency, a railway company may enter into an
agreement with any other company, whether
within the legislative authority of Parliament or
not, to sell, lease or otherwise convey to the
other company a line of railway or a segment
thereof and, in such case, the railway company
shall be deemed not to have abandoned the line
or segment for the purposes of this or any other
Act.


(3) Pour Ie ca1cul des pertes reelles d'une Idem


compagnie de chemin de fer dans Ie cadre des
articles 163 ou 178, l'Office :


a) peut, sous reserve des alineas b) a e) et
des reglements d'application de I'article 349
de la Loi sur les chemins de fer, inclure ou
exclure les articles ou facteurs relatifs aux
frais et aux recettes qu'il estime indiques;
b) doit, pour la determination des articles ou
facteurs relatifs aux recettes qui peuvent etre
inclus ou exclus en application de l'alinea a),
prendre en compte les paiements recus par la
compagnie en vertu de I'article 281 de la Loi
sur les chemins de fer;
c) doit prendre en compte les frais propres a
l'exploitation de I'embranchement releves
dans les livres de la cornpagnie;
d) doit inclure les frais que la compagnie est
fondee a supporter pour Ie transport, de
facon efficace, des marchandises a partir de
I'embranchement ou a destination de celui-ci;
e) doit exclure des frais d'exploitation de
l'embranchement les frais generaux alloues,
notamment les frais d'administration et de
surveillance et ceux entraines par la determi-
nation des frais pour l'application de la pre-
sente section.
(4) Meme en I'absence d'une demande


d'abandon d'exploitation d'une ligne de chemin
de fer au Canada, I'Office peut determiner,
comme question de fait, si la ligne est soit une
voie de cour de triage, une voie d'eviternent ou
un epi qui n'est pas un embranchement, ou une
autre voie auxiliaire d'une ligne de chemin de
fer, soit une ligne d'un autre type.


Cession de lignes de chemin de fer sans
abandon


158. (I) Sous reserve de l'approbation de
l'Office, une compagnie de chemin de fer peut
conclure un accord avec une autre compagnie,
relevant ou non de la competence du Parlement
du Canada, a I'effet de vendre, donner en loca-
tion ou ceder sous une autre forme a celle-ci
une ligne de chemin de fer ou un troncon de
celle-ci; dans ce cas, la compagnie de chemin de
fer est reputee, pour l'application de la presente
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(2) On entering into an agreement referred
to in subsection (l) in respect of a line of
railway or segment, other than a yard track, a
siding or spur that is not a branch line or other
trackage auxiliary to a line of railway, the
company shall give notice in writing of the
agreement to the Agency and give such public
notice as the Agency may direct.


(3) Within six months after the receipt of a
notice under subsection (2), the Agency shall,
after holding such hearings, if any, as are
required in its opinion to enable all persons who
wish to do so to present their views on the
conveyance of the line of railway or segment,
approve the agreement for the conveyance
unless the Agency determines that the convey-
ance would not be in the public interest or that
the company to whom the line or segment is to
be conveyed is not authorized to operate it.


(4) Where, pursuant to an approval under
subsection (3), a line of railway or segment is
conveyed to a railway company


(0) the railway company that conveyed the
line or segment shall not have any obliga-
tions under this or any other Act of Parlia-
ment in respect of the operation of the line or
segment unless it resumes the ownership or
control of the line or segment;
(b) where the railway company to which the
line or segment is conveyed is within the
legislative authority of Parliament, it shall be
deemed to have assumed all the obligations
under this or any other Act of Parliament in
respect of the operation of the line or seg-
ment until those obligations are subsequently
lawfully terminated;
(c) where there is at the time of the convey-
ance any agreement between the railway
company that conveyed the line or segment
and VIA Rail Canada Inc. in respect of the
operation of a rail passenger service on the
line or segment,
(i) the rights and obligations under the
agreement of the conveying railway com-
pany in respect of the operation of that
service vest in the company to which the
line or segment is conveyed and continue,
as amended by agreement between VIA
Rail Canada Inc. and the company to
which the line or segment is conveyed,


Chap. 28


ou d'une autre loi, ne pas avoir abandonne la
Iigne ou Ie troncon.


(2) La compagnie ell! chemin de fer avise
I'Office par ecrit, ainsi que donne I'avis public
que peut ordonner I'Office, de I'accord vise au
paragraphe (I) rela tif a une ligne de chemin de
fer ou a un troncon autre qu'une voie de cour
de triage, une voie d'evitement ou un epi qui
n'est pas un embranchement, ou une autre voie
auxiliaire d'une Iigne de chemin de fer.


(3) Dans les six mois suivant la reception de
l'avis prevu par Ie paragraphe (2), I'Office,
apres la tenue eventuelle d'audiences publiques
qu'il peut juger necessaires pour permettre aux
interesses d'exprimer leur opinion sur la ces-
sion, approuve I'accord de cession, sauf s'il
estime que celle-ci est contraire a l'interet
public ou que Ie cessionnaire n'est pas habilite a
exploiter la ligne ou Ie troncon.


(4) En cas de cession approuvee conforme-
ment au paragraphe (3) :


a) Ie cedant est reIeve des obligations qui lui
sont imposees en application de la presente
ou d'une autre loi federate relativement a
I'exploitation de la ligne ou du troncon, sauf
s'il recupere la propriete ou Ie controle de
ceux-ci;
b) Ie cessionnaire qui releve de la compe-
tence legislative du Parlement est repute
avoir assume les obligations visees a l'alinea
a) jusqu'a ce que celles-ci prennent fin lega-
lement par la suite;
c) s'il existe, a la date de la cession, un
accord entre Ie cedant et VIA Rail Canada
Inc. concernant I'exploitation d'un service
voyageurs sur I'embranchement ou Ie tron-
con :


(i) les droits et obligations du cedant, rela-
tifs a ce service, decoulant de I'accord sont
devolus au cessionnaire et ont effet, modi-
fies par accord entre VIA Rail Canada
Inc. et Ie cessionnaire, jusqu'a I'abandon
de I'exploitation soit de I'embranchement
ou du troncon, soit du service,
(ii) I'embranchement ou Ie troncon est
declare ouvrage a l'avantage general du
Canada;


tl) si Ie cessionnaire ne releve pas de la com-
petence legislative du Parlement et s'il n'exis-
te pas, a la date de la cession, d'accord prevu
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until the operation of the line or segment is
abandoned or the operation of the service
is discontinued, and
(ii) the line or segment is hereby declared
to be a work for the general advantage of
Canada; and


(d) where the railway company to which the
line or segment is conveyed is not within the
legislative authority of Parliament and there
is not at the time of the conveyance an
agreement described in paragraph (c) in
respect of the line or segment, any declara-
tion that the line or segment is a work for the
general advantage of Canada ceases to have
effect.


(5) The declaration referred to in subpara-
graph (4)(c)(ii) ceases to have effect in respect
of a line or segment on the abandonment of the
operation of the line or segment or on the
discontinuance of the operation of the rail pas-
senger service on the line or segment.


(6) Part VII does not apply in respect of the
conveyance of a line or segment under this
section.


Applications for Abandonment of Operation of
Railway Lines


159. (1) No railway company shall abandon
the operation of a line of railway, otherwise
than pursuant to an order of the Agency made
under this Division on the application of the
company.


(2) Subsection (1) does not apply in respect
of a yard track, a siding or spur that is not a
branch line or other trackage auxiliary to a line
of railway.


(3) Sections 160 to 174 and 176 apply, with
such modifications as the circumstances require
or as are made by regulations under paragraph
181(I )(a), in respect of the abandonment of
the operation of every line of railway of a
railway company, other than a branch line, in
the same manner and to the same extent as
they apply in respect of the abandonment of the
operation of branch lines.


(4) Notwithstanding anything in this Part,
no railway company shall abandon more than
four per cent of its total route mileage in any of
the first five years after this section comes into
force.


a l'alinea c) en ce qui concerne I'embranche-
ment ou Ie troncon, toute declaration que
celui-ci est un ouvrage a I'avantage general
du Canada cesse d'avoir effet.


Part III


(5) La declaration visee au sous-alinea Duree


(4)c)(ii) cesse d'avoir effet a I'egard d'un ~~a!tli~~:?:nde
embranchement ou d'un troncon lors de I'aban-
don de I'exploitation de celui-ci ou du service
voyageurs sur celui-ci.


(6) La partie VII ne s'applique pas a la Inapplication
cession d'une ligne ou d'un troncon prevue par de la partie VII


Ie present article.


Demandes d'abandon d'exploitation de lignes
de chemin de fer


159. (I) L'abandon par une compagnie de
chemin de fer de l'exploitation d'une ligne de
chemin de fer est subordonne a la prise par
l'Office, sur demande de la cornpagnie, d'un
arrete en application de la presente section.


(2) Le paragraphe (I) ne s'applique pas a
une voie de cour de triage, une voie d'evitement
ou un epi qui n'est pas un embranchement, ou a
une autre voie auxiliaire d'une ligne de chemin
de fer.


(3) Les articles 160 a 174 et 176 s'appli-
quent, avec les adaptations de circonstance ou
celles apportees par reglement pris en vertu de
l'alinea 181(I)a), a l'abandon de I'exploitation
d'une ligne d'une compagnie de chemin de fer,
a l'exclusion d'un ernbranchement, de la merne
maniere et dans la meme mesure que s'il s'agis-
sait d'embranchements.


(4) Malgre toute autre disposition de la pre-
sente partie, les compagnies de chemin de fer
ne peuvent, au cours de chacune des cinq
annees suivant l'entree en vigueur du present
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(5) Where, at any time in a year, the mileage
abandoned by a railway company in that year
and the mileage of the company for which
abandonment applications are pending exceed
four per cent of the company's total route
mileage, the Agency shall determine the order
in which the applications will be considered and
abandonments, where allowed, will occur.


(6) Subsections (4) and (5) do not apply in
respect of branch lines designated pursuant to
an order continued in effect under section 177
that are abandoned after the expiration of that
order.


160. (I) Subject to subsection (3), a railway
company shall, at least ninety days before
making an application to the Agency for the
abandonment of the operation of a branch line,
give notice that it proposes to make the
application.


(2) A notice referred to in subsection (I)
shall be given in the prescribed form and
manner to the Agency and to the prescribed
persons or classes of persons and be accom-
panied by statements of the costs and revenues
of the company attributable to the branch line
in each of the prescribed financial years of the
company and statements of the traffic moving
over the line in each of those years.


(3) Where the Agency considers that it
would be in the public interest to consider an
application before the expiration of the period
of time referred to in subsection (1), the
Agency may abridge that period of time or
grant leave to the railway company to make the
application even though no notice referred to in
that subsection has been given.


(4) An application for the abandonment of
the operation of a branch line shall be made in
the prescribed form and manner and be accom-
panied by statements of the costs and revenues
of the company attributable to the branch line
in each of the prescribed financial years of the
company and statements of the traffic moving
over the line in each of those years.


(5) Notice of an application accompanied by
statements of costs, revenues and traffic
referred to in subsection (4) shall be given by
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article, abandonner plus de quatre pour cent de
la longueur totale de leurs lignes.


(5) Si, a un moment donne au cours d'une Idem


an nee, la longueur des embranchements aban-
donnes par une compagnie de chemin de fer au
cours de cette annee, ajoutee a celle des
embranchements pour lesquels une demande
d'abandon est en instance, depasse quatre pour
cent de la longueur totale des lignes de la
compagnie, l'Office fixe l'ordre de I'examen des
demandes et, Ie cas echeant, des abandons
autorises.


(6) Les paragraphes (4) et (5) ne s'appli- Exception


quent pas aux embranchements, designes en
application d'un decret pris en vertu de I'article
177, qui sont abandonnes apres I'expiration de
ce decret.


160. (1) So us reserve du paragraphe (3), la
compagnie de chemin de fer donne avis de son
intention de presenter a l'Office une demande
d'abandon d'exploitation d'un embranchement
au moins quatre-vingt-dix jours avant de la
presenter.


(2) L'avis est donne selon les modalites regle-
menta ires a I'Office et aux personnes ou cate-
gories de celles-ci deterrninees par reglement et
est accornpagne, pour chaque exercice regle-
mentaire de la compagnie, d'un releve de ses
frais et recettes relatifs a I'embranchement,
ainsi que du trafic empruntant l'embranche-
ment.


Preavis


Contenu de
l'avis


(3) L'Office peut, s'iJ estime qu'il est d'inte-
ret public d'examiner une demande avant la fin
du delai prevu par Ie paragraphe (I), soit abre-
ger ce delai, soit autoriser la compagnie a
presenter sa demande sans donner l'avis prevu
par ce paragraphe.


Exception


(4) La demande d'abandon d'exploitation
d'un embranchement est presentee en la forme
et selon les rnodalites reglementaires et est
accornpagnee, pour chaque exercice reglemen-
taire de la compagnie, du releve mentionne au
paragraphe (2).


Modalites de la
demande


(5) II est donne par la compagnie avis d'une Modalites de
l'avis


demande ainsi que des releves qui I'accompa-
gnent, en la forme et selon les modalites regle-
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the railway company in the prescribed form
and manner to the prescribed persons or classes
of persons.


(6) Notwithstanding subsections (2) to (5) or
any regulations made under section 181, the
Agency may, in respect of a particular applica-
tion, direct that notice of the proposed applica-
tion or of the application be given


(a) in a form or manner other than the
prescribed form and manner;
(b) only to such persons or classes of persons
as the Agency considers appropriate; or
(c) to persons or classes of persons other
than prescribed persons or classes of persons.


(7) Where an application to abandon a
branch line has been made under the provisions
of the Railway Act, as that Act read immedi-
ately before the coming into force of this sec-
tion, and no decision in respect of the abandon-
ment has, on the day on which this section
comes into force, been rendered under those
provisions, the application shall be deemed to
have been made under this section on that day
and any objection filed in accordance with
those provisions in respect of the application
before that day shall be deemed to be a state-
ment opposing the abandonment under section
161 of this Act and to have been filed under
that section within the time required by that
section.


161. Any person may oppose an application
for the abandonment of the operation of a
branch line by filing with the Agency, not more
than sixty days after the date of the notice
given under subsection 160(5), a written state-
ment setting forth the grounds, related to the
matters to be considered under section 167, on
which that person opposes the application.


162. Where an application is not opposed
under section 161, and no offer to purchase the
branch line is made under section 174 within
the period mentioned in section 161, the
Agency shall forthwith order that the operation
of the branch line be abandoned.


163. (1) Where an application is opposed
under section 161, the Agency shall


(a) review the statement of costs and reve-
nues accompanying the application and all
other documents, facts and figures that in its
opinion are relevant in making the determi-
nation referred to in paragraph (b);


mentaires, aux personnes ou categories de
celles-ci deterrninees par reglement.


(6) Malgre les paragraphes (2) a (5) et les
reglements d'application de I'article 181, l'Of-
fice peut, en ce qui concerne une demande
particuliere, ordonner que I'avis de la demande
effective ou projetee soit donne:


a) selon des modalites autres que les modali-
tes reglementaires:
b) seulement aux personnes ou categories de
celles-ci qu'il estime indiquees;
c) a des personnes ou categories de celles-ci
autres que celles prevues par reglement.


(7) Les demandes d'abandon d'embranche-
ment presentees sous Ie regime de la Loi sur les
chemins de fer avant l'entree en vigueur du
present article sur lesquelles aucune decision
n'a ete rendue a cette date sont reputees avoir
ete presentees en vertu du present article a la
date de son entree en vigueur; les oppositions
presentees sous Ie premier regime relativement
aux demandes presentees avant l'entree en
vigueur du present article sont reputees des
declarations d'opposition deposees en vertu de
I'article 161 de la presente loi dans Ie delai
prevu par cet article.


Part III


Ordre de
I'Office


Mesures
transitoires :
dernandes
d'abandon


161. Quiconque desire s'opposer a une Opposition a
une demandedemande d'abandon d'exploitation d'un


embranchement depose aupres de l'Office, dans
les soixante jours suivant la date de l'avis prevu
par Ie paragraphe 160(5), une declaration
ecrite enoncant les motifs, se rapportant aux
questions sujettes a l'examen prevu par I'article
167, sur lesquels est fondee son opposition.


162. Des l'expiration du delai prevu par l'ar-
ticle 161 sans qu'ait ete presentee d'opposition
au titre de cet article ou d'offre d'achat au titre
de I'article 174, I'Office ordonne, par arrete,
l'abandon de I'embranchement.


Absence
d'opposition


163. (I) En cas d'opposition a la demande Determination


en vertu de I'article 161, l'Office : ~~:d:rtes


a) examine Ie releve des frais et recettes
joint a la demande et tous autres documents,
faits et donnees qui, a son avis, sont utiles a
la determination prevue a l'alinea b);







Partie III


Procedure


Determination
whether line
economic Or
uneconomic


Abandonment


Variation of
order


Transports nationaux (1987)


(b) determine the amount of the actual loss,
if any, of the railway company attributable
to the branch line in each of the prescribed
financial years; and
(e) cause such public notice of the determi-
nation made under paragraph (b) and of the
principal factors applied in making that
determination to be given as the Agency
considers appropriate.


(2) In performing its duties under subsection
(I), the Agency need not afford the company
that made the application an opportunity to
make submissions additional to those made in
the application with respect to the matters
mentioned in that subsection.


164. The Agency shall, after publication of
the notice referred to in paragraph 163(1)(e)
and after holding such hearings, if any, as are
required in its opinion to enable all persons who
wish to do so to present their views on the
abandonment of the operation of the branch
line, including, where applicable, their views
respecting the matters to be considered under
section 167, determine


(a) whether the branch line and a segment
thereof, where the Agency considers that a
separate determination ought to be made in
respect of the segment, are economic or
uneconomic; and
(b) whether there is a reasonable probability
of the branch line and any segment thereof in
respect of which a separate determination is
made under paragraph (a) becoming eco-
nomic in the foreseeable future, if it is
uneconomic.


165. (I) Where the Agency determines that
a branch line or segment thereof is uneconomic
and that there is no reasonable probability of
its becoming economic in the foreseeable
future, the Agency shall, within six months
after the application for the abandonment is
received by the Agency, order that the opera-
tion of the branch line or segment be
abandoned.


(2) The Governor in Council may, by order
made on the application of a shipper, or munic-
ipal or provincial government or an agent
thereof, vary the date fixed in an order made
under subsection (I), as varied by any previous
order made under this subsection, before that
date by fixing a later date, not later than the
day that is five years after the date of the order
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b) determine, Ie cas echeant, Ie montant des
pertes reelles de la compagnie de chemin de
fer attribuables a I'embranchement pour
chaque exercice reglementaire;
e) fait, de la rnaniere qu'il estime indiquee,
donner avis public de la determination effec-
tuee en vertu de l'alinea b) ainsi que des
criteres principaux utilises pour yarriver.


(2) L'Office n'est pas tenu, dans I'application
du paragraphe (l), d'offrir a la compagnie
ayant presente la demande la possibilite de
presenter des elements supplementaires par
rapport a ceux mentionnes a ce paragraphe.


Elements
supplernentaires


164. Apres la publication de I'avis prevue
par l'alinea 163(1 )c) et la tenue, Ie cas echeant,
des audiences qu'il estime necessaires afin de
permettre que tous ceux qui Ie desirent puissent
se faire entendre sur l'abandon ou sur les ques-
tions sujettes a I'examen prevu par I'article 167,
I'Office determine:


a) si I'embranchement et tel troncon de
celui-ci dont il juge qu'il doit faire I'objet
d'une determination a part sont rentables;
b) dans les cas ou I'embranchement et, Ie cas
echeant, Ie troncon ont ete juges non renta-
bles, s'il ya des motifs de croire qu'ils puis-
sent devenir rentables dans un avenir
previsible.


Rentabilite de
l'ernbranche-
ment


165. (I) Dans les cas ou il determine que
I'embranchement ou Ie troncon n'est pas renta-
ble et qu'il n'y a aucun motif de croire qu'il
puisse Ie devenir dans un avenir previsible,
I'Office ordonne, par arrete, dans les six mois
suivant la reception de la demande par celui-ci,
l'abandon de son exploitation.


Abandon


(2) Le gouverneur en conseil peut, par
decret, sur demande d'un expediteur, d'un gou-
vernement municipal ou provincial, ou de leurs
mandataires, modifier la date fixee dans un
arrete pris en vertu du paragraphe (I), modi-
fiee par un arrete anterieur pris en vertu du
present paragraphe, avant cette date en fixant
une date posterieure d'au plus cinq ans a la


Modification de
I'arrete
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Review


made under subsection (I) or that of the last
variation order made under this subsection,
whichever day last occurs, where the Governor
in Council considers that


(a) the abandonment of the operation of the
line or segment would be contrary to the
public interest;
(b) the abandonment of the operation of the
line or segment would have a significant
impact on a large region of Canada;
(c) the abandonment of the operation of the
line or segment would have a major impact
on shippers; and
(d) there is a lack of adequate alternative
transportation facilities in the area served by
the line or segment.


(3) The Agency shall review the actual and
potential traffic on the line or segment in
respect of which an order is made under sub-
section (2) and the payments attributable to its
operation that are made under section 178 and
shall submit to the Governor in Council and
cause to be published a report of the results of
the review not later than ninety days before the
date fixed in the order for the abandonment of
the operation of the line or segment.


(4) If, on consideration of a report of the
Agency submitted under subsection (3), the
Governor in Council determines that the line or
segment is economic or that there is a reason-
able probability of its becoming economic in
the foreseeable future, the Governor in Council
may, by order, remit the application for the
abandonment to the Agency to be dealt with in
accordance with section 171.


Remission of
application


Public interest 166. Where the Agency determines that a
branch line or a segment thereof is economic or
that, although a branch line or segment is
uneconomic, there is a reasonable probability
of its becoming economic in the foreseeable
future, the Agency shall, within six months
after the application for the abandonment is
received by the Agency, order that the opera-
tion of the branch line or segment be aban-
doned, unless it determines that the operation
of the branch line or segment is required in the
public interest.


167. In determining whether the operation
of a branch line or a segment thereof is
required in the public interest, the Agency shall
consider all matters that in its opinion are


Mailers
considered


date de l'arrete pris en vertu du paragraphe (l)
ou a celie du dernier arrete de modification pris
en vertu du present paragraphe, s'il estime que,
ala fois:


a) I'abandon de I'exploitation de I'embran-
chement ou du troncon serait contraire a
l'interet public;
b) cet abandon aurait des repercussions
notables sur une vaste region du Canada;
c) cet abandon aurait des repercussions
importantes sur les expediteurs;
d) il y a absence d'autres installations de
transport adequates dans la region desservie
par I'embranchement ou Ie troncon.


(3) L'Office examine Ie trafic actuel et
potentiel empruntant I'embranchement ou Ie
troncon vise par un arrete prevu par Ie paragra-
phe (2) ainsi que les paiements attribuables a
son exploitation effectues en vertu de l'article
178 et presente au gouverneur en conseil et fait
publier un rapport de son examen, au plus tard
quatre-vingt-dix jours avant la date prevue par
I'arrete pour I'abandon.


(4) S'il determine, apres examen du rapport
de 1'0ffice prevu par le paragraphe (3), que
I'embranchement ou le troncon est rentable, ou
est susceptible de Ie devenir dans un avenir
previsible, Ie gouverneur en conseil peut, par
decret, remettre la demande d'abandon a l'Of-
fice pour que celui-ci en dispose conformement
a l'article 171.


166. Dans les cas ou il determine qu'un
embranchement ou un troncon de celui-ci est
rentable ou que, meme s'il ne I'est pas, il y a
des motifs de croire qu'il puisse Ie devenir dans
un avenir previsible, 1'0ffice ordonne, par
arrete, dans les six mois suivant la reception de
la demande par celui-ci, l'abandon de son
exploitation; neanmoins, il peut determiner
dans l'interet public que I'exploitation de l'em-
branchement ou du troncon doit se poursuivre.


Part III


Examen


Remise de la
demande


Interet public


167. Pour determiner s'il est dans l'interet Criteres


public que I'exploitation d'un embranchement
ou d'un troncon se poursuive, l'Office examine
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relevant to the public interest, including, with-
out limiting the generality of the foregoing,


(a) the actual losses, if any, that are
incurred by the railway company in the oper-
ation of the branch line or segment;
(b) the alternative transportation facilities
available or likely to be available in the area
served by the branch line or segment, includ-
ing those proposed to be made available by
the applicant, and the ability of those facili-
ties to meet the needs of shippers located in
that area;
(c) the extent to which the applicant would
be prepared to provide and support alterna-
tive transportation facilities in lieu of operat-
ing the branch line or segment;
(d) whether it would be more economic to
use alternative transportation facilities in the
area served by the branch line or segment;
(e) the period of time reasonably required
for the purpose of adjusting any facilities
that are wholly or partly dependent on the
services provided by the branch line or seg-
ment with the least disruption to the econo-
my of the area served thereby;
(j) the probable effect on other lines and
other carriers and on the transportation
system generally of the abandonment of the
operation of the branch line or segment on
different dates;
(g) the economic effect of the abandonment
of the operation of the branch line or seg-
ment on the communities and area served by
the branch line;
(h) the feasibility of maintaining the branch
line or segment as an operating line by
changes in the method of operation or by
interconnection with other lines of the
company;
(i) the feasibility of maintaining the branch
line or segment as an operating line, either
jointly with or as part of the system of
another company, by the sale or lease of the
line or segment to another company or by the
exchange of operating or running rights be-
tween companies or otherwise, including,
where necessary, the construction of connect-
ing lines with the lines of other companies;
and
U) the existing and potential resources of
the area served by the branch line or seg-
ment, seasonal restrictions on other forms of
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toutes les questions qui, a son avis, sont liees a
l'interet public, notamment :


a) les pertes reelles, Ie cas echeant, suppor-
tees par la compagnie de chemin de fer dans
l'exploitation de I'embranchement ou du
troncon;
b) la disponibilite, reelle ou probable, d'au-
tres moyens de transport dans la region des-
servie par I'embranchement ou le troncon, y
compris ceux que Ie demandeur propose de
fournir, et la capacite de ces moyens de
repondre aux besoins des expediteurs de cette
region;
c) la volonte et la capacite du demandeur de
fournir et d'assurer des moyens de transport
autres que l'exploitation de I'embranchement
ou du troncon:
d) la rentabilite de I'utilisation d'autres
moyens de transport dans la region desservie
par l'embranchement ou Ie troncon:
e) suite a I'abandon d'un embranchement ou
d'un troncon, la periode necessaire a l'adap-
tation, avec des consequences economiques
minimales, des installations qui en dependent
en tout ou en partie;
.fJ les effets previsibles sur les autres lignes
et transporteurs, de meme que sur Ie reseau
national des transports, de I'abandon, a des
dates differentes, de l'exploitation d'un
embranchement ou d'un troncon;
g) les consequences de I'abandon de l'exploi-
tation de l'embranchement sur l'economie
des collectivites et de la region desservies par
celui-ci;
h) la possibilite que I'exploitation de l'ern-
branchement ou du troncon soit poursuivie
par la modification de la methode d'exploita-
tion ou par Ie raccordement avec d'autres
Iignes de la compagnie;
i) la possibilite que l'exploitation de I'em-
branchement ou du troncon soit poursuivie
par jonction avec Ie reseau d'une autre com-
pagnie, ou integration dans celui-ci, effectuee
soit par la vente ou la location de l'embran-
chement ou du troncon a une autre cornpa-
gnie, soit par l'echange entre compagnies de
droits d'exploitation ou de passage, soit par
d'autres moyens, notamment, si necessaire, la
construction de raccordements avec les lignes
d'autres compagnies;
j) les ressources existantes et potentielles de
la region desservie par I'embranchement ou
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transportation in the area and the probable
future transportation needs of the area.


168. (I) Where the Agency makes an order
under section 162, 165, 166 or 175 for the
abandonment of the operation of a branch line
or segment thereof, it shall fix


(a) the date that is one year after the date of
the order as the date for the abandonment,
where VIA Rail Canada Inc. operates a pas-
senger service on the branch line or segment
or the branch line or segment is identified in
a plan of VIA Rail Canada Inc., approved by
the Governor in Council, for the proposed
development or expansion of its passenger
service as being required for the implementa-
tion of the plan; and
(b) such date for the abandonment as it
considers to be in the public interest, in any
other case.


(2) A date fixed under paragraph (l)(b)
shall not be less than thirty days or more than
one year after the date of the order.


(3) Where a date for the abandonment of the
operation of a branch line or segment has been
fixed under paragraph (I)(a), VIA Rail
Canada Inc. may, within six months after the
date of the order, require the railway company
that operates the branch line or segment to
transfer it to VIA Rail Canada Inc., on the
date fixed, in return for the payment by VIA
Rail Canada Inc. of such amount as is agreed
on by VIA Rail Canada Inc. and the railway
company or, where no such agreement is
reached before that date, of the amount that
represents the net salvage value of the branch
line or segment.


(4) VIA Rail Canada Inc. shall, forthwith
after requiring the transfer of a branch line or
segment under subsection (3), notify the
Agency that it has done so.


(5) Where VIA Rail Canada Inc. requires
the transfer of a branch line or segment under
subsection (3), the railway company that oper-
ates the branch line' or segment shall, on the
date fixed under paragraph (1)(a), as varied
under section 64 or subsection 165(2) or
172(2), transfer the branch line or segment to
VIA Rail Canada Inc.


Ie troncon, les limitations saisonnieres tou-
chant les autres moyens de transport dans la
region et les besoins futurs et previsibles de
celle-ci en matiere de transports.


168. (1) L'Office fixe, pour l'arrete d'aban- Date de
don prevu par les articles 162, 165, 166 ou I'abandon


175 :
a) la date posterieure d'un an a celie de
l'arrete, si VIA Rail Canada Inc. exploite un
service voyageurs sur I'embranchement ou Ie
troncon ou si celui-ci est designe dans un
programme, approuve par Ie gouverneur en
conseil, de developpement ou d'expansion de
ce service comme necessaire a la realisation
de ce programme;
b) dans les autres cas, la date qu'il estime
indiquee dans l'interet public.


(2) La date de l'abandon fixee en vertu de
l'alinea (I)b) est posterieure d'au moins trente
jours et d'au plus un an a celie de I'arrete,


Restriction


(3) En cas de fixation de la date d'abandon
en vertu de l'alinea (1 )a), VIA Rail Canada
Inc. peut, dans les six mois suivant l'arrete,
enjoindre a la compagnie de chemin de fer qui
exploite I'embranchement ou Ie troncon de le
lui ceder, a cette date, en contrepartie du paie-
ment de la somme d'argent convenue entre les
parties ou, en I'absence d'accord sur cette
somme, d'une somme equivalente a la valeur
nette de recuperation de l'embranchement ou
du troncon.


Acquisition par
VIA Rail
Canada Inc.


(4) VIA Rail Canada Inc. avise I'Office sans Notification de
I'OHice


delai de toute demande de cession presentee en
vertu du paragraphe (3).


(5) La compagnie de chemin de fer qui recoit
une demande de cession est tenue de ceder
I'embranchement ou Ie troncon a VIA Rail
Canada Inc. a la date fixee en vertu de l'alinea
(l)a), modifiee en vertu de I'article 64 ou des
paragraphes 165(2) ou 172(2).


Obligation de la
compagnie de
chemin de fer
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(6) Where VIA Rail Canada Inc. and the
railway company do not agree on the amount to
be paid before the date fixed under paragraph
(1)(a), the Agency shall, within forty-five days
after the receipt by it of a request to do so,
determine the net salvage value of the branch
line or segment.


(7) VIA Rail Canada Inc. shall, forthwith
after the transfer of the branch line or segment
or the making of a determination under subsec-
tion (6), whichever is the later date, pay the
amount agreed on or the amount determined to
be the net salvage value of the line or segment,
as the case may be.


(8) Subsection (5) does not apply where the
order for abandonment is rescinded under sec-
tion 64 or subsection 172( 1).


(9) Where a branch line or segment is trans-
ferred by a railway company under subsection
(5),


(a) the railway company shall not have any
obligations under this or any other Act of
Parliament in respect of the operation of the
line or segment;
(b) VIA Rail Canada Inc. shall not have any
obligations under this or any other Act of
Parliament in respect of the carriage of
goods on the line or segment;
(c) the line or segment is hereby declared to
be a work for the general advantage of
Canada; and
(d) VIA Rail Canada Inc. may, notwith-
standing subsection 159(1), abandon the
operation of the branch line or segment,
where the operation of the passenger service
is discontinued or the branch line or segment
is no longer identified in a plan described in
paragraph (1 )(a) as being required for the
implementation of the plan.


169. (1) Where the Agency determines that
the operation of a branch line or a segment
thereof is required in the public interest, it
shall, within six months after the application
for the abandonment is received by the Agency,


(a) where the branch line or segment is eco-
nomic, dismiss the application in whole or as
to that segment; and
(b) where the branch line or segment is
uneconomic but there is a reasonable proba-
bility of its becoming economic in the fore-
seeable future, order that the operation of
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(6) En I'absence d'accord, avant la date fixee
en vertu de l'alinea (1)a), entre les parties sur
la valeur nette de recuperation, l'Office deter-
mine cette valeur dans les quarante-cinq jours
suivant la reception d'une demande a cet effet.


Determination
de I. valeur
neue de
recuperation


(7) VIA Rail Canada Inc. verse la somme
convenue ou deterrninee comme etant la valeur
nette de recuperation de I'embranchement ou
du troncon sans delai apres la date de la cession
de celui-ci ou celie de la determination prevue
au paragraphe (6), en choisissant la plus tar-
dive de ces dates.


(8) Le paragraphe (5) ne s'applique pas en
cas d'annulation de l'arrete d'abandon en vertu
de l'article 64 ou du paragraphe 172(1).


(9) En cas de cession d'un embranchement
ou d'un troncon :


a) la compagnie de chemin de fer n'a pas
d'obligation en vertu de la presente loi ou
d'une autre loi federale en ce qui concerne
son exploitation;
b) VIA Rail Canada Inc. n'a pas d'obliga-
tion en vertu de la presente loi ou d'une autre
loi federale en ce qui concernele transport de
marchandises sur celui-ci;
c) l'embranchernent ou Ie troncon est
declare un ouvrage a l'avantage general du
Canada;
d) VIA Rail Canada Inc. peut, malgre Ie
paragraphe 159(1), abandonner l'exploita-
tion de I'embranchement ou du troncon, si Ie
service voyageurs est interrompu ou si l'ern-
branchement ou Ie troncon n'est plus designe
comme necessaire a la realisation d'un pro-
gramme vise a l'alinea (I )a).


Paiement


Exception


Effet de la
cession


169. (1) Apres avoir determine que l'exploi-
tation d'un embranchement ou d'un troncon de
celui-ci est necessaire dans l'interet public,
l'Office, dans les six mois suivant la reception
de la demande par celui-ci :


a) dans les cas OU l'embranchement ou Ie
troncon est rentable, rejette la demande en
totalite ou quant a ce troncon;
b) dans les cas ou l'embranchernent ou Ie
troncon n'est pas rentable mais ou il y a des
motifs de croire qu'il puisse Ie devenir dans
un avenir previsible, ordonne, par arrete, que


Sort de I.
demande
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the branch line or segment not be abandoned
and that the application be reconsidered in
accordance with section 171.


(2) The dismissal under subsection (1) of an
application by a railway company is without
prejudice to the right of the company to make
another application for the abandonment of the
operation of the branch line or segment.


170. (I) In making a determination under
section 164 and in determining whether the
operation of a branch line or a segment thereof
is required in the public interest, the Agency
may


(a) consider together as a group, on dates
fixed by the Agency, applications for the
abandonment of the operation of railway
lines that are situated in the same area or
adjoining areas as determined by the
Agency;
(b) require any company that operates one
or more railway lines in an area, as deter-
mined by the Agency, in which at least one
branch line with respect to which an applica-
tion has been made is located, to furnish to
the Agency, for such of its lines in the area
as the Agency may specify, figures, for such
years and in such form as the Agency may
specify, of the traffic moving over the lines;
and
(c) without limiting its power to consider
applications in any order that the Agency
considers appropriate, require a company
that has made more than one application for
abandonment to specify the order in which it
desires the Agency to consider the applica-
tions.
(2) Subject to subsection 173(4), the Agency


shall treat as confidential all figures furnished
to it pursuant to a requirement under para-
gra ph (1)( b), other than figures relating to the
branch line in respect of which an application
for abandonment has been made.


171. (I) The Agency shall reconsider every
application for the abandonment of the opera-
tion of a branch line in accordance with this
section and determine the actual loss attribut-
able to the branch line in accordance with
subsection 163(1) at least once every three
years after the application is received by the
Agency or, where the application has been


I'exploitation de I'embranchement ou du
troncon soit poursuivie et que la demande
soit reexarninee conforrnement Ii I'article
17l.


(2) Le rejet, en application du paragraphe
(1), d'une demande presentee par une compa-
gnie de chemin de fer ne prive pas la compa-
gnie du droit de presenter une autre demande
d'abandon de I'exploitation de I'embranche-
ment ou du troncon,:


170. (I) L'Office peut, lorsqu'il exerce ses
pouvoirs prevus par I'article 164 ou lorsqu'il
determine qu'il est d'interet public que soit
exploite un embranchement ou un troncon de
celui-ci :


a) examiner simultanement, aux dates fixees
par lui, les demandes d'abandon de I'exploi-
tation de lignes de chemin de fer qu'il consi-
dere comme situees dans une meme region
ou dans des regions voisines;
b) exiger qu'une compagnie exploitant un ou
plusieurs embranchements dans une region
designee par lui et ou se trouve au moins un
embranchement a l'egard duquel une
demande a ete presentee lui fournisse pour
les embranchements specifies par lui et pour
les annees et selon les modalites specifiees
par lui les donnees du trafic sur les lignes;
c) sans restreindre son pouvoir d'examiner
les demandes dans I'ordre qu'il estime indi-
que, demander a une compagnie ayant pre-
serite plusieurs demandes de specifier I'ordre
dans lequel elle desire qu'elles soient
examinees.


Effet du rejet
d'une demande


Examen des
demandes


(2) Sous reserve du paragraphe 173(4), 1'0f-
fice tient pour confidentiels les chiffres qui lui
sont fournis en application de l'alinea (I)b), a
I'exclusion des chiffres re1atifs a l'ernbranche-
ment ayant fait I'objet d'une demande d'aban-
don.


171. (I) L'Office reexamine chaque Reexarnen
d'une demandedemande d'abandon d'exploitation d'un


embranchement presentee en application du
present article et determine les pertes reelles
attribuables a I'embranchement conforrnement
au paragraphe 163(1) ou, lorsque la demande a
ete remise en vertu du paragraphe 165(4), des
la remise, au moins tous les trois ans suivant la
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confidentiel
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remitted to the Agency under subsection
165(4), forthwith after that remission and
thereafter at least once every three years, if


(a) the operation of the branch line has not
been abandoned;
(b) the application has not been dismissed
under subsection 169(1) or rejected under
subsection 256(1) or 258(2) of the Railway
Act, as those subsections read immediately
before the coming into force of this section;
(c) the branch line has not been transferred
to VIA Rail Canada Inc. under subsection
168(5); and
(d) where an order has been made in respect
of the branch line under subsection 165(2),
the application has been remitted to the
Agency under subsection 165(4).


(2) The Agency shall give notice in the pre-
scribed form and manner to the prescribed
persons or classes of persons that it proposes to
reconsider an application.


(3) Notwithstanding subsection (2) and any
regulations made under section 181, the
Agency may, in respect of a particular applica-
tion, give notice that it proposes to reconsider
an application


(a) in a form or manner other than the
prescribed form and manner;
(b) only to such persons or classes of persons
as the Agency considers appropriate; or
(c) to persons or classes of persons other
than prescribed persons or classes of persons.


(4) Sections 161 to 170 and 173 and 174
apply in respect of the reconsideration of every
application in the same way that they apply in
respect of an application made under section
160.


(5) For greater certainty, subsections (I) to
(4) apply in respect of an application for the
abandonment of the operation of a branch line


(a) that was made pursuant to section 110 of
the Railway Act, as that section read
immediately before the coming into force of
this section, if the company making the
application made an election in accordance
with section 257 of the Railway Act, chapter
R-2 of the Revised Statutes of Canada, 1970,
as that section read immediately before the
coming into force of this section; or
(b) that was filed under section 255 of the
Railway Act, as that section read immediate-
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reception de la demande par celui-ci, si a la
fois:


a) I'exploitation de I'embranchement n'a pas
ete abandon nee;
b) la demande n'a pas ete rejetee soit en
application du paragraphe 169( 1), soit en
application des paragraphes 256( I) ou
258(2) de la Loi sur les chemins de fer, dans
leur version anterieure a l'entree en vigueur
du present article;
c) I'embranchement n'a pas cte cede a VIA
Rail Canada Inc. en vertu du paragraphe
168(5);
d) lorsqu'un decret a ctc pris a l'egard de
l'ernbranchement en vertu du paragraphe
165(2), la demande a He remise a I'Office en
vertu du paragraphe 165(4).


(2) L'Office donne avis de son intention de
reexaminer une demande en la forme et selon
les modalites reglementaires aux personnes ou
categories de ce\les-ci prevues par reglement.


(3) Malgre Ie paragraphe (2) et les regle-
ments d'application de I'article 181, I'Office
peut, en ce qui concerne une demande particu-
liere, donner avis de son intention de reexami-
ner la demande :


a) selon des modalites autres que les modali-
tes reglementaires:
b) seulement aux personnes ou categories de
celles-ci qu'il estime indiquees;
c) a des personnes ou categories de celles-ci
autres que celles prevues par reglement.
(4) Les articles 161 a 170 et 173 et 174 Application de


, , certains articless'appliquent a un reexamen comme s'il s'agis-
sait d'une demande prevue par I'article 160.


Avis de
reexarnen


Idem


(5) II est entendu que les paragraphes (I) a
(4) s'appliquent a une demande d'abandon
d'exploitation d'un embranchement :


a) soit presentee en vertu de l'article 110 de
la Loi sur les chemins de fer dans sa version
anterieure a l'entree en vigueur du present
article, si la compagnie presentant la
demande a effectue Ie choix prevu a I'article
257 de la Loi sur les chemins de fer, chapitre
R·2 des Statuts revises du Canada de 1970,
dans sa version anterieure a l'entree en
vigueur du present article;
b) soit presentee en vertu de I'article 255 de
la Loi sur les chemins de fer dans sa version


Disposition
t ra nsitoi re
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Iy before the coming into force of this
section.


Idem (6) Where, on the coming into force of this
section, more than three years have elapsed
since an application for the abandonment of the
operation of a branch line was made or was last
reconsidered, the Agency shall forthwith recon-
sider the application in accordance with this
section.


Rescission of
order


172. (I) Notwithstanding section 41, the
Agency may only rescind an order that the
operation of a branch line or segment thereof
be abandoned


(a) before the date for abandonment fixed
therein;
(b) with the concurrence of the railway com-
pany that operates the line or segment; and
(c) with the concurrence of the Governor in
Council, if the Minister has entered into an
agreement under subsection 175(1).


Variation of
order


(2) Notwithstanding section 41, the Agency
may only vary the date fixed in an order for the
abandonment of the operation of a branch line
or segment thereof before that date


(a) by fixing a later date that occurs within
two years after the date of the abandonment
order and is not later than one year after the
date of the later of the abandonment order
and the last variation order, if any; or
(b) where the Agency is satisfied that the
government of a province or municipality or
some other interested person has undertaken
to pay the actual loss attributable to the line
or segment, by fixing a later date that is not
later than the expiration of the period in
respect of which the government of the prov-
ince or municipality or other interested
person has undertaken to pay that actual
loss.


Recommenda-
tions to railway
companies


173. (1) In performing its duties under sec-
tions 163 to 172, the Agency may make recom-
mendations to railway companies, regardless of
whether the railway companies are parties to
an application, respecting


(a) the transfer or exchange of branch lines
between companies by lease, purchase or
otherwise;
(b) the grant or exchange between compa-
nies of operating rights or running rights
over railway lines;


anterieure a l'entree en vigueur du present
article.


(6) Si, lors de l'entree en vigueur du present
article, plus de trois ans se sont ecoules depuis
une -demande d'abandon d'exploitation d'un
embranchement ou Ie dernier reexarnen de
celle-ci, l'Office reexamine sans delai la
demande conforrnement au present article.


172. (1) Malgre l'article 41, I'Office ne peut
annuler un arrete d'abandon d'exploitation d'un
embranchement ou d'un troncon de celui-ci
qu'aux conditions suivantes :


a) avant la date de l'abandon prevu dans
l'arrete;
b) avec I'assentiment de la compagnie de
chemin de fer qui exploite I'embranchement
ou Ie troncon;
c) avec I'assentiment du gouverneur en con-
seil, si Ie ministre a conclu I'accord prevu par
Ie paragraphe 175(1).


(2) Malgre I'article 41, I'Office peut, avant
la date d'abandon de I'exploitation d'un
embranchement ou d'un troncon de celui-ci
fixee par un arrete, modifier cette date:


a) par report a une date posterieure d'au
plus deux ans a celie de l'arrete d'abandon et,
Ie cas echeant, d'au plus un an a la date du
dernier arrete de report modification;
b) par report, dans les cas ou il est convaincu
que soit une administration provinciale ou
municipale, soit une personne interessee s'est
engagee a payer les pertes reelles attribua-
bles a l'embranchement ou au troncon, a une
date non posterieure a la fin de la periode
pour laquelle I'administration ou la personne
s'est engagee a effectuer Ie paiement.


173. (1) Dans I'exercice de ses fonctions en
vertu des articles 163 a 172, I'Office peut faire
aux compagnies de chemin de fer, peu importe
que celles-ci soient parties a une demande, les
recommandations suivantes :


a) la cession ou l'echange entre elles d'em-
branchements par location, achat ou autre-
ment;
b) I'octroi ou l'echange entre elles de droits
d'exploitation ou de passage sur des lignes de
chemin de fer;
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(c) the connection of branch lines of one
company with other lines of that company or
of another company; and
(d) the abandonment of the operation of
branch lines in respect of which no applica-
tion has been made.


(2) In performing its duties under sections
163 to 172, the Agency may make recommen-
dations to such authorities or persons as it
considers appropriate respecting


(a) the orderly handling of traffic remaining
to a branch line or segment thereof for the
abandonment of the operation of which the
Agency has fixed a date; and
(b) any other action considered appropriate
by the Agency on any matter directly related
to the abandonment of the operation of a
branch line or segment thereof, including any
action causing or likely to cause increased
expenditures by municipal or provincial
authorities or increased costs of production
or sudden losses to holders of railway-related
investment.


(3) In performing its duties under sections
163 to 172, the Agency may recommend to the
Minister that the Minister enter into an agree-
ment under subsection 175(1) if, in the opinion
of the Agency, it would be more cost-effective
to improve alternative transportation facilities
in the area served by a branch line or a segment
thereof, other than a line or segment that has
been designated as a grain dependent branch
line by the Agency pursuant to section 41 of
the Western Grain Transportation Act, than to
continue to make payments under section 178
to the railway company that operates the line
or segment.


(4) Notwithstanding subsection 170(2), the
Agency may, in support of any recommenda-
tion made under this section, publish any traf-
fic figures furnished to the Agency as required
under paragraph 170(l)(b), whether or not the
figures relate to a branch line for which an
application has been filed, but the Agency
shall, so far as practicable, protect information
that is by its nature confidential from being
made available for use by any person other
than the company that furnished the informa-
tion.


Chap. 28


c) Ie raccordement d'embranchements d'une
compagnie avec d'autres lignes de celle-ci ou
d'une autre compagnie;
d) l'abandon de l'exploitation d'embranche-
ments a l'egard desquels aucune demande n'a
ete produite.


(2) Dans l'exercice de ses fonctions en vertu
des articles 163 a 172, l'Office peut faire aux
autorites ou personnes qu'il estime indiquees les
recommandations suivantes :


a) la bonne regulation du trafic subsistant
sur un embranchement ou un troncon de
celui-ci pour lequel il a fixe une date
d'abandon;
b) toute autre mesure jugee indiquee par lui
sur toute question relative a l'abandon d'ex-
ploitation d'un embranchement ou d'un tron-
con de celui-ci, notamment toute mesure qui
cause ou est susceptible de causer un accrois-
sement de depenses pour les autorites muni-
cipales ou provinciales ou des frais de pro-
duction plus eleves ou des pertes soudaines
pour les detenteurs de placements lies au
secteur ferroviaire.


(3) Dans I'exercice de ses fonctions en vertu
des articles 163 a 172, I'Office peut, lorsqu'il
considere qu'il serait plus rentable d'ameliorer
d'autres moyens de transport dans la region
desservie par un embranchement ou un troncon
de celui-ci, a l'exception des lignes ou troncons
qu'en application de l'article 41 de la Loi sur Ie
transport du grain de l'Ouest, il a designes
com me des embranchements tributaires du
transport du grain, que de continuer a effectuer
des paiements en vertu de I'article 178 a la
compagnie de chemin de fer qui exploite la
ligne ou troncon, recommander au ministre de
conclure I'accord prevu par Ie paragraphe
175(1).


(4) Malgre Ie paragraphe 170(2), l'Office
peut, a I'appui d'une recommandation faite en
vertu du present article, pu blier les donnees
relatives au trafic qui lui sont fournies en con-
forrnite avec l'alinea 170(l)b), que ces donnees
concernent ou non des embranchements pour
lesquels des demandes ont ete presentees;
cependant, I'Office doit, dans la mesure du
possible, ernpecher la communication a des
tiers des renseignements a caractere confiden-
tiel fournis par la compagnie.
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(5) The Minister may, by order, require a
railway company to give effect to all or part of
a recommendation made by the Agency under
any of paragraphs (I )(a) to (c).


(6) A railway company that, in complying
with an order under subsection (5), incurs costs
or losses not recoverable under section 178 may
file with the Minister a claim for payment of
the amount of those costs or losses and the
Minister may cause to be paid to the company,
out of money appropriated by Parliament for
that purpose, an amount not exceeding the
amount of those costs or losses.


174. (I) An offer to purchase a branch line
or a segment thereof for a price, which shall
not be less than the net salvage value of the line
or segment, may be made to the railway com-
pany that operates the line or segment by any
other railway company that is authorized to
operate the line or segment, in order to contin-
ue to operate it, during either of the following
periods:


(a) the period beginning on the date on
which the company that operates the line or
segment gives notice under section 160 that
it proposes to make an application for the
abandonment of the operation of the line and
ending, where the application is not opposed
under section 161, on the expiration of the
period mentioned in section 161 and, where
the application is so opposed, on the date of
the order that the operation of the line be
abandoned; or
(b) the period during which the operation of
the line cannot, by reason of an order con-
tinued under subsection 177(1), be ordered
to be abandoned, but this paragraph does not
apply in respect of the company unless the
company has applied to abandon the line or
indicates to the Agency that it would apply
for the abandonment if the order did not
exist.


(2) Every railway company that makes an
offer under subsection (1) shall forthwith
thereafter file a copy of the offer with the
Agency.


(3) Where an offer has been made under
subsection (I) in respect of a branch line or a
segment thereof, the Agency shall,


(a) after holding such hearings, if any, as
are in its opinion required to enable all per-


(5) Le ministre peut, par arrete, ordonner
aux compagnies de chemin de fer de donner
effet a tout ou partie des recommandations
faites par l'Office en vertu des alineas (1 )a) a
c).


(6) La compagnie de chemin de fer qui, en se
conformant a un arrete vise au paragraphe (5),
supporte des frais ou pertes non recouvrables en
vertu de l'article 178 peut presenter au ministre
une demande de paiement de ces frais ou
pertes; Ie ministre peut faire payer a la compa-
gnie sur les sommes affectees par Ie Parlement
a cette fin un montant non superieur au mon-
tant de ces frais ou pertes.


174. (I) Toute compagnie de chemin de fer
autorisee a exploiter un embranchement ou un
troncon de celui-ci dispose, pour offrir a la
compagnie de chemin de fer qui les exploite
d'acheter l'embranchement ou Ie troncon pour
un prix non inferieur a la valeur nette de
recuperation de celui-ci afin de continuer a
l'exploiter, d'un des delais suivants :


a) celui qui commence a la date ou la com-
pagnie exploitante donne l'avis, prevu a l'ar-
ticle 160, de son intention de presenter une
demande d'abandon de la ligne et qui finit,
s'il n'y a pas d'opposition a la demande en
vertu de l'article 161, a la fin du delai men-
tionne a I'article 161 et, s'il y a opposition a
la demande, a la date ou il est arrete que
l'exploitation de la ligne sera abandonnee;
b) celui pendant lequel il ne peut etre arrete
que I'exploitation de la ligne sera abandon-
nee a cause du maintien en application du
decret vise au paragraphe 177(1); Ie present
alinea ne s'applique pas a la compagnie, sauf
si elle a presents une demande d'abandon de
la ligne ou si elle signale a l'Office qu'elle
demanderait l'abandon en l'absence du
decret.
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(2) La compagnie de chemin de fer qui Copie Ii J'Office
presente l'offre prevue au paragraphe (I) en
depose sans delai une copie aupres de l'Offlce,


(3) En cas de presentation de l'offre prevue
au paragraphe (1), l'Office doit, apres avoir
tenu les audiences qu'il estime necessaires pour
permettre a quiconque desire se faire entendre
sur la cession de l'embranchement ou du tron-
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sons who wish to do so to present their views
on the transfer of the line or segment, and
(b) except where the operation of the line
cannot, by reason of an order continued
under subsection I77(I ), be ordered to be
abandoned, within six months after the
application for abandonment is made or
notice is given by the Agency under subsec-
tion 171(2) that it proposes to reconsider the
application or, if the railway company that
operates the branch line agrees to a later
date, before that later date,


make an order directing the company that
operates the line to transfer the line or segment
to the company making the offer and to aban-
don the operation of the line or segment on the
transfer becoming effective, unless the Agency
determines that the transfer of the line or seg-
ment to the company making the offer would
not be in the public interest.


(4) An order under subsection (3) shall pro-
vide that the price to be paid by the company
making the offer to the company operating the
line for the line or segment will be


(a) the amount that is agreed to by the
companies; or
(b) where there is no such agreement, the
net salvage value of the line or segment, as
determined by the Agency.
(5) A transfer pursuant to an order under


subsection (3) shall not, where the operation of
the branch line or segment cannot, by reason of
an order continued under subsection 177(1), be
ordered to be abandoned, become effective
before the order is revoked or amended so that
the operation of the line or segment could be
ordered to be abandoned.


(6) Where, pursuant to an order under sub-
section (3), a branch line or segment operated
by one railway company is transferred to
another railway company,


(a) the railway company that operated the
line or segment shall not have any obliga-
tions under this or any other Act of Parlia-
ment in respect of the operation of the line or
segment;
(b) where the railway company to which the
line or segment is transferred is within the
legislative authority of Parliament,


(i) that railway company shall be deemed
to have assumed all the obligations under
this or any other Act of Parliament in
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con de celui-ci de s'exprimer, et en toute even-
tualite, sauf lorsqu'il ne peut etre arrete que
l'exploitation de la ligne sera abandonnee a
cause du maintien en application du decret vise
au paragraphe 177(1), dans les six mois suivant
soit la presentation de la demande, soit la noti-
fication par I'Office en vertu du paragraphe
171(2) de son intention de reexaminer celle-ci
ou, si la compagnie de chemin de fer exploitant
la ligne consent a une date ulterieure, avant
celle-ci, ordonner, par arrete, a la compagnie
exploitante de ceder I'embranchement ou Ie
troncon a la compagnie qui presente I'offre et
d'en abandonner I'exploitation a la date ou la
cession prend effet, sauf s'il estime que la ces-
sion est contraire a l'interet public.


(4) L'arrete prevu par Ie paragraphe (3)
precise que Ie prix a payer, par la compagnie
qui presente I'offre a celie qui exploite la ligne,
pour I'embranchement ou Ie troncon est:


a) Ie montant sur lequel s'accordent les
compagnies;
b) en I'absence d'un tel accord, la valeur
nette de recuperation de I'embranchement ou
du troncon, deterrninee par I'Office.
(5) La cession prevue par Ie paragraphe (3)


ne peut, dans les cas ou il ne peut etre arrete
que I'exploitation de la ligne sera abandonnee a
cause du maintien en application du decret vise
au paragraphe 177(1), prendre effet avant
I'abrogation ou la modification du decret,


(6) En cas de cession a une compagnie de
chemin de fer, en application du paragraphe
(3), d'un embranchement ou d'un troncon
exploite par une autre compagnie:


a) la compagnie cedante n'est assujettie a
aucune obligation prevue par la presente ou
une autre loi federale relative a I'exploitation
de la ligne ou du troncon;
b) si la compagnie cessionnaire releve de
l'autorite legislative du ParIement :


(i) elle est reputee avoir assume toute
obligation visee a l'alinea a),
(ii) I'embranchement ou Ie troncon est
considere comme un embranchement pour
I'application de la presente section, meme
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respect of the operation of the line or
segment, and
(ii) the line or segment shall continue to
be a branch line for the purposes of this
Division, even though it is not a subsidiary,
secondary, local or feeder line of that rail-
way company;


(c) where there is at the time of the transfer
an agreement between the railway company
that operated the line or segment and VIA
Rail Canada Inc. in respect of the operation
of a rail passenger service on the line or
segment,


(i) the rights and obligations under the
agreement of the railway company that
operated the line or segment in respect of
the operation of that service vest in the
railway company to which the line or seg-
ment is transferred and continue, as
amended by agreement between VIA Rail
Canada Inc. and the company to which the
line or segment is transferred, until the
operation of the line or segment is aban-
doned or the operation of the service is
discontinued, and
(ii) the line or segment is hereby declared
to be a work for the general advantage of
Canada;


(d) where the railway company to which the
line or segment is transferred is not within
the legislative authority of Parliament and
there is not at the time of the transfer an
agreement described in paragraph (c) in
respect of the line or segment, any declara-
tion that the line or segment is a work for the
general advantage of Canada ceases to have
effect; and
(e) the application, if any, for the abandon-
ment of the operation of the line or segment
is thereby abated in whole or as to that
segment.


Duration of
declaration


(7) The declaration referred to in subpara-
graph (6)(c)(ii) ceases to have effect in respect
of a line or segment on the abandonment of the
operation of the line or segment or on the
discontinuance of the operation of the rail pas-
senger service on the line or segment.


Notice (8) Where the Agency determines under sub-
section (3) that the transfer of the branch line
or a segment thereof to the company making
the offer would not be in the public interest, the
Agency shall give notice of that determination


s'il n'est pas une ligne auxiliaire, secon-
daire, locale ou de derivation pour la com-
pagnie cessionnaire;


c) s'il existe, a la date de la cession, un
accord entre la compagnie cedante et VIA
Rail Canada Inc. concernant I'exploitation
d'un service voyageurs sur I'embranchement
ou Ie troncon :


(i) les droits et obligations de la compa-
gnie cedante, relatifs a ce service, decou-
lant de I'accord sont devolus a la compa-
gnie cessionnaire et ont effet, modifies par
accord entre VIA Rail Canada Inc. et la
compagnie cessionnaire, jusqu'a I'abandon
soit de I'embranchement ou du troncon,
soit du service,
(ii) I'embranchement ou Ie troncon est
declare un ouvrage a I'avantage general du
Canada;


d) si la compagnie cessionnaire ne reieve pas
de la competence legislative du Parlement et
s'il n'existe pas, a la date de la cession,
d'accord prevu a l'alinea c) en ce qui con-
cerne l'embranchement ou Ie troncon, toute
declaration que celui-ci est un ouvrage a
I'avantage general du Canada cesse d'avoir
effet;
e) la demande, Ie cas echeant, d'abandon
d'exploitation de I'embranchement ou du
troncon est annulee en tout ou quant a ce
troncon.


(7) La declaration visee au sous-alinea
(6)c)(ii) cesse d'avoir effet a I'egard d'un
embranchement ou d'un troncon lors de l'aban-
don de I'exploitation de celui-ci ou du service
voyageurs sur celui-ci.


(8) Dans les cas ou il determine, en applica-
tion du paragraphe (3), que la cession de I'ern-
branchement ou du troncon a la compagnie
offrante serait contraire a l'interet public, 1'0f-
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to that company and the company operating
the line.


175. (I) The Minister may enter into an
agreement with the government of a province
or municipality or with any shipper, or associa-
tion or other body representative of shippers, on
a branch line to provide, out of money appro-
priated by Parliament for that purpose, for the
payment of contributions to improve alternative
transportation facilities for shippers served by
the line or a segment thereof, other than a line
or segment that has been designated as a grain
dependent branch line by the Agency pursuant
to section 41 of the Western Grain Transporta-
tion Act, if in the opinion of the Minister it
would be more cost-effective to improve alter-
native transportation facilities in the area
served by the line or segment or in the area to
or from which is shipped the rail traffic that
would be affected by the abandonment of the
operation of the line or segment than for pay-
ments to continue to be made under section 178
to the railway company that operates the line
or segment and


(a) the Agency has determined that the
operation of the branch line or segment is
required in the public interest; or
(b) the operation of the branch line or seg-
ment cannot, by reason of an order continued
under subsection 177 (I), be ordered to be
abandoned.


(2) An agreement entered into under subsec-
tion (I) shall not, where the operation of the
branch line or segment cannot, by reason of an
order continued under subsection 177(1), be
ordered to be abandoned, become effective
before the order is revoked or amended so that
the operation of the line or segment could be
ordered to be abandoned.


(3) An agreement entered into under subsec-
tion (I) shall not provide for the payment of
amounts in respect of the area served by a
branch line or a segment thereof that exceed
the estimated amount of the actual loss
attributable to the line or segment that would,
in the opinion of the Agency, be incurred by
the railway company during the period of five
years following the date of the agreement if the
line or segment were operated during that
period.
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fice en avise cette derniere et la compagnie
exploitante.


175. (I) Le ministre peut conclure un accord
soit avec une administration provinciale ou
municipale, soit avec un expediteur, ou une
association de ceux-ci ou un autre organisme
les representant afin de prevoir, sur les sommes
affectees par le Parlement a cette fin, Ie paie-
ment de contributions visant a I'amelioration
des autres moyens de transport pour les expedi-
teurs dans la region desservie par un em bran-
chement ou un troncon, ou dans la region d'ori-
gine ou de destination de l'expedition de
marchandises par rail qui sera touchee par
l'abandon de I'exploitation de celui-ci, a l'exclu-
sion d'un embranchement ou d'un troncon
repute, en application de I'article 41 de la Loi
sur Ie transport du grain de l'Ouest, tributaire
du transport du grain, s'il est d'avis qu'il est
plus rentable de proceder a cette amelioration
que de continuer d'effectuer les paiements
prevus par I'article 178 a la compagnie de
chemin de fer qui exploite l'embranchement ou
Ie troncon, et si :


a) ou bien I'Office a statue que l'exploitation
de I'embranchement ou du troncon est neces-
saire dans l'interet public;
b) ou bien il ne peut etre arrete que l'exploi-
tation de I'embranchement ou du troncon
sera abandonnee a cause du maintien en
application du decret vise au paragraphe
177(1).


Aide d'autres
moyens de
transport


(2) L'aecord conclu en application du para-
graphe (I) ne peut, dans les cas ou il ne peut
etre arrete que I'exploitation de la ligne sera
abandonnee a cause du maintien en application
du decret vise au paragraphe 177( 1), prendre
effet avant I'abrogation ou la modification du
decret.


Condition
prealable


(3) L'accord conclu en application du para-
graphe (l) ne peut prevoir Ie paiement de
montants relatifs a la region desservie par I'ern-
branchement ou Ie troncon qui depassent Ie
montant que I'Office estime etre celui des
pertes reelles, attribuables a l'embranchement
ou au troncon, que la compagnie de chemin de
fer est susceptible de supporter pendant les cinq
ans suivant la date de I'accord, si l'ernbranche-
ment ou Ie troncon etait exploite au cours de
cette peri ode.


Restriction
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(4) Notice that an agreement has been
entered into under subsection (1) shall be given
to the Agency by the Minister forthwith after
the agreement becomes effective.


(5) The Agency shall, forthwith after being
notified that an agreement has been entered
into under subsection (I), order that the opera-
tion of the branch line or segment be
abandoned.


(6) Where the Agency has ordered under
section 165 or 166 that the operation of a
branch line or segment, other than a line or
segment that has been designated as a grain
dependent branch line by the Agency pursuant
to section 41 of the Western Grain Transporta-
tion Act, be abandoned, the Minister may enter
into an agreement with the government of a
province or municipality, with any persons who
are or were regular shippers by rail on the date,
or during the two years preceding the date, that
the order is made or with any association or
other body representative of those shippers to
provide, out of money appropriated by Parlia-
ment for that purpose, for the payment of
contributions to assist in the transition to
improved transportation facilities in the area
served by the line or segment or in the area to
or from which is shipped the rail traffic that
will be affected by the abandonment of the
operation of the line or segment, if in the
opinion of the Minister it has been demonstra-
ted that one or more shippers would suffer
significant economic harm as a result of the
abandonment of the operation of the line or
segment.


(7) An agreement entered into under subsec-
tion (6) shall not provide for the payment of
amounts in respect of the area served by the
line or segment that exceed the estimated
amount of the actual loss attributable to the
line or segment that would, in the opinion of
the Agency, be incurred by the railway com-
pany during the period of five years foIlowing
the date of the order if the line or segment were
operated during that period.


176. Every railway company shall abandon
the operation of a branch line or a segment
thereof on the date fixed in an order made
under section 162, 165, 166 or 175, as varied
under section 64 or subsection 165(2) or


(4) Le ministre donne avis a I'Office de la
conclusion de I'accord prevu par Ie paragraphe
(I), des que I'accord prend effet.


(5) L'Office, des reception de I'avis vise au
paragraphe (4), ordonne, par arrete, I'abandon
de I'exploitation de I'embranchement ou du
troncon.


(6) Lorsque l'Office a ordonne, par arrete
pris en vertu de I'article 165 ou 166, que l'ex-
ploitation d'un embranchement ou d'un tron-
eon, autre qu'une ligne ou un troncon designes
en application de I'article 41 de la Loi sur Ie
transport du grain de l'Ouest comme des
embranchements tributaires du transport du
grain, soit abandonnee, le ministre peut con-
c1ure un accord soit avec I'administration d'une
province ou d'une municipalite, soit avec des
expediteurs reguliers, ou qui I'ont deja ete, par
rail sur I'embranchement a la date de l'arrete
ou dans Ia periode de deux ans anterieure a
cette date, soit avec une association de ceux-ci
ou un autre organisme Ies representant, qui
prevoit, sur les fonds affectes a cette fin par Ie
Parlement, Ie paiement de contributions d'aide
a l'amelioration des installations de transport
dans la region desservie par I'embranchement
ou Ie troncon, ou dans la region d'origine ou de
destination de l'expedition de marchandises par
rail qui sera touchee par I'abandon de I'exploi-
tation de celui-ci, s'i1 est d'avis qu'il a ete etabli
qu'un ou plusieurs expediteurs subiraient des
consequences economiques importantes a la
suite de l'abandon.


(7) L'accord conclu en application du para-
graphe (6) ne peut prevoir Ie paiement de
montants relatifs a la region desservie par l'ern-
branchement ou le troncon qui depassent Ie
montant que I'Office estime etre celui des
pertes reelles, attribuables a l'embranchement
ou au troncon, que 1a compagnie de chemin de
fer est susceptible de supporter pendant les cinq
ans suivant Ia date de I'arrete, si I'embranche-
ment ou Ie troncon etait exploite au cours de
cette periode.


176. Les compagnies de chemin de fer aban-
donnent l'exploitation d'un embranchement ou
d'un troncon de celui-ci a la date fixee dans un
arrete pris en application des articles 162, 165,
166 ou 175, modifie en application de I'article
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172(2), unless the order is rescinded under
section 64 or subsection 172(1).


177. (1) Every order of the Governor in
Council that was made under subsection 262( I)
of the Railway Act, as that subsection read
immediately before the coming into force of
this section, and that was in force immediately
before the coming into force of this section
shall, notwithstanding the repeal of that sub-
section, continue to have effect until it is
revoked by order of the Governor in Council or
until it ceases to have effect in relation to a
branch line by reason of the expiration of the
period prescribed therein in respect of the line,
unless the order is amended in relation to a
branch line by order of the Governor in Council
so as to make the period prescribed therein in
respect of the line expire on a date earlier than
the date on which the period would otherwise
expire, in which case the order ceases to have
effect in relation to the line on the earlier date.


(2) Notwithstanding sections 160 to 172 and
176, the Agency has no powers or duties under
those sections in relation to a branch line that
was designated by an order continued under
subsection (I) or that is located within an area
designated by an order so continued until the
order ceases to have effect in accordance with
that subsection.


Subsidies for Operation of Branch Lines


178. (I) In this section, "claim period", In
relation to a branch line, means the period


(a) beginning
(i) on the date that an application for the
abandonment of the operation of the
branch line is filed with the Agency, where
an application is made under this Division,
or
(ii) on the coming into force of this sec-
tion, where the application to abandon the
branch line was made under section 255 of
the Railway Act, as it read immediately
before the coming into force of this sec-
tion, and


(b) ending on the earlier of
(i) the date fixed for abandonment in the
order made under section 162, 165, 166 or
175 or under subsection 258(1) of the
Railway Act, as it read immediately
before the coming into force of this see-
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64 ou des paragraphes 165(2) ou 172(2), sauf
si l'arrete est annule en application de I'article
64 ou du paragraphe 172(1).


177. (I) Chaque decret du gouverneur en
conseil pris en application du paragraphe
262( 1) de la Lei sur les chemins de fer dans sa
version anterieure a l'entree en vigueur du pre-
sent article et ayant effet jusqu'a eette date
continue, rnalgre l'abrogation de ee paragra-
phe, de s'appliquer jusqu'a son abrogation par
Ie gouverneur en conseil ou la fin du delai pour
lequel il est pris, sauf si ee decret est modifie
par rapport a un embranehement par decret du
gouverneur en conseil de facon a raccourcir sa
peri ode d'application a l'ernbranchernent,
auquel cas Ie decret cesse de s'appliquer a
l'embranchernent a la fin du delai raccourci.


Maintien des
interdictions
d'abandon


(2) Malgre les articles 160 a 172 et 176,
I'Office est prive des pouvoirs ou fonctions
prevus par ces articles relativement a un
embranchement vise par un decret maintenu en
application au titre du paragraphe (I) ou situe
dans une region designee par un tel decret
jusqu'a la cessation d'effet du decret conforrne-
ment au paragraphe (I).


Effot du
maintien en
application


Subventions d'exploitation d'embranchements


178. (I) Dans Ie present article, on en tend Definition de
, . d d 'I' ... -periodc depar «peno e e rec arnanon-, par rapport a un rcclamauor»


embranchement, Ie delai :
a) qui commence:


(i) a la date a laquelle la demande d'aban-
don d'exploitation de I'embranchemcnt est
deposee aupres de l'Office, dans les cas OU
une demande est presentee en application
de la presente section,
(ii) a la date d'entree en vigueur du pre-
sent article, dans les cas ou la demande
d'abandon de I'embranchement a ete pre-
sentee en application de l'article 255 de la
Lei sur les chemins de fer dans sa version
anterieure a l'entree en vigucur du present
article;


b) qui se termine a la premiere des dates
suivantes:


(i) la date d'abandon fixee par l'arrete
pris en vertu des articles 162, 165, 166 ou
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tion, as varied under section 64 or subsec-
tion 165(2) or 172(2) or under subsection
259(2) of the Railway Act or section 66 or
67 of the National Transportation Act, as
those provisions read immediately before
the coming into force of this section,
(ii) where the order for abandonment is
rescinded under subsection 172( 1), the
date on which it is rescinded. and
(iii) where an order is made under subsec-
tion 174(3), the date on which the com-
pany ceases to operate the line pursuant to
the order,


but does not include a crop year or part thereof
in respect of which the branch line has been
designated as a grain dependent branch line by
the Agency pursuant to section 41 of the West-
ern Grain Transportation Act.


Claim (or
payment


(2) A railway company that operates
(a) a branch line during the claim period, or
(b) a branch line during the period in which
the operation of the branch line cannot be
ordered to be abandoned by reason of an
order continued under subsection 177( 1),
other than that part of the period that is
included in a crop year or part thereof in
respect of which the branch line has been
designated as a grain dependent branch line
by the Agency pursuant to section 41 of the
Western Grain Transportation Act,


may file a claim with the Agency for payment
of the amount of the actual loss attributable to
the branch line in any financial year of the
company in the claim period or the period
mentioned in paragraph (b) or, if part only of a
financial year is in that period, in the part
thereof that is in that period.


Actual loss (3) Where, pursuant to a recommendation
made under subsection 173(1), a branch line of
one company is connected with a line of
another company and is thereafter operated by
that other company, that other operating com-
pany may file a claim with the Agency for the
payment of


where
interconnection


175, ou en vertu du paragraphe 258(1) de
la Loi sur les chemins de fer, dans sa
version anterieure a l'entree en vigueur du
present article, modifie en vertu de
I'article 64 ou du paragraphe 165(2) ou
172(2), au en vertu du paragraphe 259(2)
de la Loi sur les chemins de Jer ou des
articles 66 ou 67 de la Loi sur les trans-
ports nationaux dans leur version ante-
rieure a l'entree en vigueur du present
article,
(ii) en cas d'annulation du decret d'aban-
don en vertu du paragraphe 172(1), la
date de I'annulation,
(iii) en cas d'arrete pris en vertu du para-
graphe 174(3), la date a laquelle la com-
pagnie cesse d'exploiter I'embranchement
en application de l'arrete.


Cette peri ode ne comprend pas tout ou partie
d'une campagne agricole a l'egard de laquelle
I'embranchement a ete designe par I'Office
com me tributaire du transport du grain en
application de l'article 41 de la Loi sur Ie
transport du grain de l'Ouest .


(2) Peut etre presentee a l'Office une
demande de paiement du montant des pertes
reelles attribuables a un embranchement pour
I'exercice d'une compagnie de chemin de fer
pendant la periode de reclamation ou 1a periode
mention nee a l'alinea b) ou, si une partie seule-
ment de I'exercice correspond a cette periode,
pendant cette partie de la periode, par la com-
pagnie qui exploite I'embranchement :


a) soit pendant la periode de reclamation;
b) soit pendant la peri ode au cours de
laquelle I'abandon de I'exploitation de l'ern-
branchement ne peut pas etre ordonne, par
arrete, a cause du maintien en application du
decret vise au paragraphe 177(1), a l'exclu-
sion de la partie de la periode comprise dans
tout ou partie d'une campagne agricole a
l'egard de laquelle I'embranchement a ete
designe par l'Office comme tributaire du
transport du grain en application de I'article
41 de la Loi sur Ie transport du grain de
l'Ouest.
(3) Lorsque, en application d'une recomman-


dation prevue par Ie paragraphe 173(1), l'em-
branchement d'une compagnie est raccorde a
une ligne d'une autre compagnie et exploite
desorrnais par celle-ci, cette autre compagnie
peut presenter a l'Office une demande de paie-
ment du montant :
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(a) an amount equal to its actual loss
attributable to the branch line; and
(b) an amount equal to its expenditures
incurred in so connecting the branch line.


(4) A claim under subsection (2) or (3) shall
be filed with the Agency before July I next
following the end of the financial year of the
company in which the actual loss or expendi-
tures were incurred.


(5) The Agency shall examine every claim
filed under subsection (2) or (3) and certify


(a) the amount of the actual loss, if any,
that in its opinion was attributable to the
branch line in the financial year or part
thereof covered by the claim; and
(b) the amount of the expenditures, if any,
that in its opinion were incurred by the rail-
way company in connecting the branch line
in the financial year or part thereof covered
by the claim.


(6) The Minister may, on the recommenda-
tion of the Agency, cause to be paid to the
railway company out of the Consolidated Reve-
nue Fund an amount not exceeding the amount
mentioned in the certificate unless the amount
so mentioned is paid by the government of a
province or municipality or some other interest-
ed person pursuant to an undertaking referred
to in paragraph 172(2)(b).


179. (1) Where, pursuant to section 178, a
payment has been made to a railway company
and the actual loss of the railway company
differs from the amount certified by the
Agency under that section, the Agency may


(a) at any time, issue an additional certifi-
cate to the Minister certifying the actual loss
of the railway company and recommend to
the Minister that an amount equal to the
difference between the actual loss and the
amount previously certified by the Agency be
added to or subtracted from any subsequent
payments to the railway company under that
section; or
(b) in any subsequent certificate issued
under that section, add to or subtract from
the amount of the actual loss of the railway
company attributable to the branch line
incurred in any subsequent financial year or
part thereof, an amount equal to the differ-
ence between the actual loss of the railway
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a) de ses pertes reelles attribuables a
I'embranchement;
b) des depenses supportees pour Ie raccorde-
ment de I'embranchement.


(4) Les demandes prevues aux paragraphes Prescription


(2) ou (3) doivent etre presentees avant le let
juillet suivant la fin de I'exercice de la compa-
gnie au COUTS duquel les pertes reelles ont ete
subies ou les depenses ont ete supportees.


(5) L'Office examine chaque demande pre- Certification


sentee en vertu des paragraphes (2) ou (3) et
certifie :


a) soit Ie montant des pertes reelles, s'il y a
lieu, qu'il estime attribuables a I'embranche-
ment pour I'exercice total ou partiel vise par
la demande;
b) soit Ie montant des depenses qu'il estime
avoir ete supportees par la compagnie de
chemin de fer pour Ie raccordement de l'ern-
branchement au cours de I'exercice total ou
partiel vise par la demande.


(6) Le ministre peut, sur recommandation de Paiement


l'Office, faire payer a la compagnie de chemin
de fer sur Ie Tresor un montant non superieur a
celui indique SUT Ie certificat, sauf si Ie montant
ainsi indique est paye par soit une administra-
tion provinciale ou municipale, soit par une
autre personne interessee en application de l'en-
gagement vise a l'alinea 172(2)b).


179. (I) Dans les cas ou, en application de Ajusternent


I'article 178, un paiement a ete effectue a une
compagnie de chemin de fer et ou les pertes
reelles de celle-ci sont differentes du montant
certifie par I'Office en vertu de I'article 178,
celui-ci peut :


a) a tout moment, ou bien delivrer un nou-
veau certificat au ministre attestant les
pertes reelles de la compagnie et recomman-
der au ministre qu'un montant egal a la
difference entre ces pertes et Ie montant
certifie anterieurernent soit ajoute a des paie-
ments ulterieurs effectues a la compagnie en
vertu de I'article 178, ou soustraits de
ceux-ci;
b) ou bien, dans un certificat ulterieur deli-
vre en vertu de I'article 178, ajouter au mon-
tant des pertes reelles de la compagnie attri-
buables a I'embranchement subies au cours
de tout ou partie d'un exercice ulterieur, ou
soustraire de ce montant, Ie montant de la







98 Cbap.28 National Transportation, 1987 Part III


company incurred in the previous financial
year or part thereof and the amount previ-
ously certified by the Agency.


Erfect of
certificate (2) The Minister may give effect to a recom-


mendation referred to in paragraph (l)(a) in
causing to be paid out of the Consolidated
Revenue Fund any subsequent amount under
section 178.


List of branch
lines receiving
subsidies


180. The Agency shall, before July 1 in each
year, publish in the Canada Gazette and in
such other publications and in such locations as
the Agency considers appropriate a list of every
branch line in respect of the operation of which
a payment was made under this or any other
Act of Parliament in the previous calendar year
showing, in respect of each branch line listed,


(a) the aggregate amount of all such pay-
ments in that previous calendar year; and
(b) the average cost per tonne mile or per
tonne kilometre attributable to the operation
of the line and to traffic originating or ter-
minating on the line in the calendar year in
respect of which the payments were made.


Regulations


Regulations


181. (1) The Agency may, with the approval
of the Governor in Council, make regulations


(a) modifying, to such extent as the Agency
deems necessary, the provisions of any of
sections 160 to 174 and 176 so as to make
those provisions applicable to the abandon-
ment of the operation of lines of railway,
other than branch lines;
(b) prescribing the form and manner of
making applications for the abandonment of
the operation of lines and the procedure to be
followed in dealing with those applications;
(c) prescribing financial years for the pur-
poses of section 160 and the time with refer-
ence to which those years are to be
determined;
(d) prescribing the form and manner of
giving notice for the purposes of sections 160
and 171;
(e) prescribing persons or classes of persons
for the purposes of sections 160 and 171;
(j) prescribing the manner in which pay-
ments under section 178 or section 270 or
281 of the Railway Act shall be made;


difference entre les pertes reelles de la com-
pagnie subies au cours de tout ou partie de
I'exercice precedent et Ie montant certifie
anterieurernent.


(2) Le ministre peut mettre en eeuvre une
recommandation visee a l'alinea (I )a) en fai-
sant payer sur Ie Tresor un montant ulterieur
en application de I'article 178.


Effet du
certificat


180. L'Office publie annuellement, avant Ie
I" juillet, dans la Gazette du Canada et dans
les autres publications et lieux qu'j) estime
indiques une liste des embranchements dont
I'exploitation a fait I'objet d'un paiement en
application de la presente loi ou d'une autre loi
federate au cours de l'annee civile precedente; il
y est indique, pour chaque embranchement :


a) la somme de ces paiements effectues au
cours de cette annee civile;
b) Ie coat moyen par tonne mille ou par
tonne kilometre attribuable a I'exploitation
de I'embranchement et au trafic dont il est
l'origine ou la destination au cours de l'annee
civile a l'egard de laquelle les paiements ont
ete effectues.


Liste des
embranche-
ments
subventicnnes


Reglements


181. (I) Avec I'approbation du gouverneur Reglements


en conseil, I'Office peut, par reglement :
a) modifier, dans la mesure jugee necessaire
par I'Office, les dispositions des articles 160
a 174 et 176 afin de rendre ces articles
applicables a I'abandon de I'exploitation de
lignes de chemin de fer, autres que des
embranchements;
b) prevoir la forme et les modalites des
demandes d'abandon d'exploitation d'em-
branchements et la procedure a suivre pour
ceIles-ci;
c) determiner les exercices pour I'application
de I'article 160 et l'annee de reference par
rapport a laquelle ces exercices doivent etre
determines;
d) determiner la forme et les rnodalites de
l'avis a donner en application des articles 160
et 171;
e) designer des personnes ou categories de
celles-ci pour I'application des articles 160 et
171;
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(g) prescribing the instalments during the
financial year or part thereof of the railway
company by which payments under section
178 or section 270 or 281 of the Railway Act
shall be made;
(h) prescribing the times at which payments
under section 178 or section 270 or 281 of
the Railway Act shall be made;
(i) prescribing the information that the rail-
way company receiving the payments is to
provide in relation to the operation of the
branch line or the passenger-train service or
to the movement of grain in bulk for export
or flour for export in respect of which pay-
ments under section 178 or section 270 or
281 of the Railway Act are made;
(j) prescribing rules for the audit of any
information referred to in paragraph (i); and
(k) generally for carrying out the purposes
and provisions of this Division.


(2) The Railway Advance Payments Regu-
lations, C.R.C., c. 341, shall be deemed to have
been made by the Agency with the approval of
the Governor in Council under subsection (I).


DIVISION III


OFFENCES AND PUNISHMENT


182. (I) Every person who contravenes or
fails to comply with any provision of this Part
or any regulation or order made under this Part
is guilty of an offence punishable on summary
conviction.


(2) An individual who is convicted of an
offence under this Part is liable to a fine not
exceeding five thousand dollars.


(3) A railway company that is convicted of
an offence under this Part is liable to a fine not
exceeding twenty-five thousand dollars.


Cbap.28


j) regir Ie mode des paiements a effectuer en
vertu de l'article 178 ou des articles 270 ou
281 de la Loi sur les chemins de fer;
g) fixer les versements a effectuer, au cours
de tout ou partie de l'exercice de la compa-
gnie de chemin de fer, en application de
l'article 178 ou des articles 270 ou 281 de la
Loi sur les chemins de fer;
h) fixer les dates auxquelles les paiements
prevus par I'article 178 et par les articles 270
ou 281 de la Loi sur les chemins de fer
doivent etre effectues;
i) determiner les renseignements a fournir,
relativement a l'exploitation de l'embranche-
ment ou du service de train de voyageurs, du
service de transport de grain en vrac ou de
farine en vue de l'exportation a l'egard des-
queIs sont effectues des paiements en vertu
de I'article 178 ou des articles 270 ou 281 de
la Loi sur les chemins de fer, par la compa-
gnie de chemin de fer qui recoit les
paiements;
j) fixer les regles de verification des rensei-
gnements vises a l'alinea i);
k) prendre les autres mesures d'application
de la presente section.


(2) Le Reglement sur les paiements amici-
pes verses aux chemins de fer, C.R.C., ch. 341,
est repute avoir ete pris en vertu du paragraphe
(I) par I'Office avec I'approbation du gouver-
neur en conseil.


SECTION III


INFRACTIONS ET PEINES


99


Disposition
transitoire


182. (1) Quiconque enfreint telle des dispo- Infractions


sitions de la presente partie ou de ses textes
d'application commet une infraction punissable
sur declaration de culpabilite par procedure
sommaire.


(2) La personne physique reconnue coupable Peines :


d'une infraction a la presente partie est passible ~~s~~~~~
d'une amende maxima Ie de cinq mille dollars.


(3) La compagnie de chemin de fer reconnue
coupable d'une infraction a la presente partie
est passible d'une amende maximale de vingt-
cinq mille dollars.


Peines:
compagnies
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PART IV


MOTOR VEHICLE TRANSPORT


1nterpretation


183. In this Part,


"extra-provincial bus transport" means the
transport of passengers or passengers and
goods by means of an extra-provincial bus
undertaking;


"extra-provincial bus undertaking" means a
work or undertaking, for the transport of
passengers or passengers and goods by bus,
that connects a province with any other or
others of the provinces or extends beyond the
limits of a province;


"extra-provincial truck transport" means the
transport of goods by means of an extra-pro-
vincial truck undertaking;


"extra-provincial truck undertaking" means a
work or undertaking, for the transport of
goods by motor vehicle other than a bus, that
connects a province with any other or others
of the provinces or extends beyond the limits
of a province;


"prescribed" means prescribed by regulations
made under this Part;


"rate" includes fare, fee and charge.


DIVISION I


Bus TRANSPORT


Application


184. (I) While the Motor Vehicle Transport
Act is in force and notwithstanding anything in
this Act, this Division applies only in respect of
such extra-provincial bus undertaking or such
part thereof as is exempted from the applica-
tion of the Motor Vehicle Transport Act pursu-
ant to section 6 of that Act.


(2) In this Division, the expression "extra-
provincial bus undertaking" means, in relation
to a part of an extra-provincial bus undertaking
that is exempted as described in subsection (I),
the part thereof so exempted.


185. (I) Subject to this section, a person
who was operating an extra-provincial bus
undertaking immediately before the date on


PARTIE IV


TRANSPORTS ROUTIERS


Part IV


Definitions


183. Les definitions qui suivent s'appliquent Definitions


a la presente partie.


acamionnage extra-provincial» Transport de
marchandises par une entreprise de carnion-
nage extra-provinciale.


«entreprise de camionnage extra-provincia le»
Ouvrage ou entreprise de transport de mar-
chandises par vehicule automobile, autocar
excepte, reliant une province a une ou plu-
sieurs autres provinces ou debordant les limi-
tes d'une province.


«entreprise extra-provinciale de transport par
autocar- Ouvrage ou entreprise de transport
de voyageurs ou de voyageurs et de marchan-
dises par autocar reliant une province a une
ou plusieurs autres provinces ou debordant
les limites d'une province.


«prix» Comprend taux, droit et frais.


etransport extra-provincial par autocars Trans-
port de voyageurs ou de voyageurs et de
marchandises par une entreprise extra-pro-
vinciale de transport par autocar.


SECTION I


TRANSPORT PAR AUTOCAR


Champ d'application


184. (1) Tant que la Loi sur Ie transport par
vehicule a moteur est en vigueur et malgre
toute autre disposition de la presente loi, la
presente section ne s'applique qu'a tout ou
partie d'une entreprise extra-provincia Ie de
transport par autocar qui est soustraite a l'ap-
plication de la Loi sur Ie transport par vehicule
a moteur conformernent a l'article 6 de celle-ci.


. (2) Dans la presente section, est assimilee a
une entreprise extra-provinciale de transport
par autocar la partie de celle-ci qui fait l'objet
de l'exemption visee au paragraphe (I).


185. (I) Sous reserve des autres dispositions
du present article, la personne qui exploitait
une entreprise extra-provinciale de transport


ccamionnage
extra-provin-
cial.
"extra-provin-
cial truck
transport"
cent reprise de
camionnage
extra-provin-
ciales
"extra-provin-
cial truck
undertaking"


_entreprise
extra-provin-
ciale de
transport par
autocars
"extra-provin-
cial bus
undertaking"


-transport
extra-provincial
par autocars
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transport"
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which this Division became applicable thereto
is entitled to, and the Agency shall issue to that
person, on application made within six months
after that date, a licence under this Division in
respect of the undertaking.


(2) A licence issued pursuant to subsection
(l) in respect of an extra-provincial bus under-
taking shall be subject to the same terms and
conditions respecting schedules, routes, places
of call, carriage of passengers and goods and
insurance as were applicable in respect of the
undertaking immediately before the date on
which this Division became applicable thereto.


(3) The Agency may make any licence issued
pursuant to subsection (l) subject to such addi-
tional terms and conditions, other than terms
and conditions in respect of any matter referred
to in subsection (2) or in respect of the owner-
ship or control of the undertaking, as the
Agency deems appropriate in the public
interest.


Operating Licences


186. (I) Subject to subsection (2), a person
shall not operate an extra-provincial bus under-
taking unless the person holds a licence for
such operation issued under this Division.


(2) Where a person was operating an extra-
provincial bus undertaking immediately before
the date on which this Division became appli-
cable thereto, subsection (1) does not apply to
that person until six months after that date.


187. (1) On application to the Agency and
on payment of the appropriate fee, the Agency
may issue to the applicant a licence that per-
mits the applicant to operate an extra-provin-
cial bus undertaking.


(2) The Agency shall not issue a licence in
respect of an extra-provincial bus undertaking
unless it is satisfied that the proposed operation
of the undertaking is and will be required by
the present and future public convenience and
necessity.


188. In issuing any licence under this Divi-
sion, except under section 185, the Agency may
determine the routes that may be followed or
the areas to be served and may make the
licence subject to such terms and conditions as
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par autocar a la date OU la presente section est
devenue applicable a celle-ci a droit d'obtenir
pour l'entreprise, et 1'0ffice lui delivre sur
demande, dans les six mois suivant cette date,
la licence d'exploitation prevue par cette
section.


(2) La licence visee au paragraphe (l) est
delivree aux conditions, relatives aux horaires,
aux parcours, aux arrets, au transport de voya-
geurs et de marchandises ainsi qu'a l'assurance,
qui prevalaient a l'egard de l'entreprise a la
date ou la presente section lui est devenue
applicable.


(3) L'Office peut assortir la licence delivree
en application du paragraphe (I) des conditions
supplementaires, ne visant ni les conditions
mentionnees au paragraphe (2) ni la propriete
ou Ie controle de I'entreprise, qu'il estime
opportunes dans I'interet public.


Licences d'exploitation


186. (1) Sous reserve du paragraphe (2),
l'exploitation d'une entreprise extra-provinciale
de transport par autocar est subordonnee a la
detention de la licence d'exploitation prevue
par la presente section.


(2) La personne qui, a la date ou la presente
section lui est devenue applicable, exploitait
une entreprise extra-provinciale de transport
par autocar est soustraite a l'application du
paragraphe (l) pour une periode de six mois
suivant cette date.


187. (I) L'Office peut, sur demande et paie-
ment des droits voulus, delivrer au demandeur
une licence lui permettant d'exploiter une
entreprise extra-provinciale de transport par
autocar.


(2) L'Office ne peut delivrer la licence que
s'il est convaincu que l'exploitation projetee de
I'entreprise satisfait aux criteres actuels et
eventuels d'utilite publique.


188. L'Office peut assortir les licences qu'il
delivre en application de la presente section, a
l'exception de l'article 185, tant de I'obligation
de suivre des itineraires particuliers ou de des-
servir des regions designees que des conditions


!OJ


Conditions
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Interdiction
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the Agency may consider necessary or desirable
in the public interest, including, without limit-
ing the generality of the foregoing, terms and
conditions respecting schedules, places of call,
carriage of passengers and goods and insur-
ance.


189. The holder of a licence issued under
this Division shall


(a) comply with every term and condition to
which the licence is subject; and
(b) operate in accordance with prescribed
safety standards the undertaking in respect
of which the licence was granted.


190. The Agency may, if it considers it to be
in the public interest to do so, by order, exempt
from the application of subsection 187(2),
either generally or for a limited period or in
respect of a limited area, any extra-provincial
bus undertaking, any class or group thereof or
every such undertaking.


191. The Agency may
(a) subject to section 185, issue a licence
under this Division that differs from the
licence applied for, and
(b) amend any licence or any part thereof,


where, in the opinion of the Agency, the public
convenience and necessity so require.


192. The Agency may suspend or cancel a
licence issued under this Division where


(a) in the opinion of the Agency, the public
convenience and necessity so require; or
(b) the Agency believes on reasonable
grounds that the licensee has contravened or
failed to comply with any provision of this
Division, any regulation or order made under
this Division or any terms or conditions to
which the licence is subject.


Rebates and Concessions


193. No person shall offer, grant or give, or
solicit, accept or receive any rebate or conces-
sion of any kind in respect of the transport of
any passengers or goods by an extra-provincial
bus undertaking whereby any such passengers
or goods are, by any device whatsoever, trans-
ported at a rate less than that set out in the
tariffs then in effect.


qu'il estime necessaires ou opportunes dans l'in-
teret public, notamment en ce qui concerne les
horaires, les points d'arret, Ie transport des
voyageurs et des marchandises ainsi que les
assurances.


189. Le titulaire de la licence prevue par la
presente section est tenu :


a) de respecter chacune des conditions aux-
quelles la licence est assujettie;
b) d'exploiter I'entreprise a l'egard de
laquelle la licence a ete delivree conforme-
ment aux normes de securite reglementaires.


190. L'Office peut soustraire par arrete, s'i1
l'estime d'interet public, a I'application du
paragraphe 187(2), selon des modalites genera-
les ou particulieres de temps et de lieu, une
entreprise extra-provincia Ie de transport par
autocar, I'ensemble des entreprises de ce type,
un groupe ou une categoric de celles-ci,


191. L'Office peut, s'ill'estime indispensable
pour des raisons d'utilite publique :


a) sous reserve de I'article 185, delivrer en
vertu de la presente section une licence diffe-
rente de celie dernandee;
b) modifier une licence en tout ou en partie.


192. L'Office peut suspendre ou annuler la
licence prevue par la presente section dans
chacun des cas suivants :


a) il I'estime indispensable pour des raisons
d'utilite publique;
b) il est fonde a croire que Ie titulaire a
enfreint telle des dispositions de la presente
section ou de ses textes d'application ou les
conditions de detention de la licence.


Transport a prix inferieur


193. Nul ne peut offrir, accorder ou donner,
ni solliciter, accepter ou recevoir un rabais ou
une remise, pour Ie transport effectue par une
entreprise extra-provincia Ie de transport par
autocar, ayant pour resultat la prestation de
services de transport a un prix inferieur a celui
qui est etabli dans un tarif en vigueur.
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Tarifs


194. (I) A person who operates an extra-
provincial bus undertaking shall not charge any
rates in respect of the undertaking except the
rates set out in a tariff that has been filed with
the Agency and is in effect.


(2) Where a person who operates an extra-
provincial bus undertaking is a member of an
association representing persons who carryon
like operations, the association may, in such
manner as may be prescribed, prepare and file
with the Agency a tariff of rates on behalf of
that person.


195. (I) The Agency may make orders with
respect to all matters relating to traffic, rates
and tariffs of an extra-provincial bus undertak-
ing.


(2) The Agency may, by order, disallow any
tariff of rates or any portion thereof if, in its
opinion,


(a) the tariff or portion thereof is not com-
pensatory and is not justified by the public
interest; or
(b) there is no effective alternative and com-
petitive transportation service by a common
carrier other than a carrier operating an
extra-provincial bus undertaking or a combi-
nation of such carriers and the tariff of rates
unduly takes advantage of a monopoly situa-
tion favouring those carriers.


(3) The Agency may, by order, require a
person who operates an extra-provincial bus
undertaking to substitute a tariff of rates satis-
factory to the Agency in lieu of any tariff of
rates disallowed under subsection (2) or the
Agency may, by order, substitute other tariffs
in lieu of the tariff or portion thereof so
disallowed.


196. Notwithstanding any previous contract
or commitment or any other general or special
Act or provision, no person who operates an
extra-provincial bus undertaking shall provide
free or reduced rate transportation except with
the approval in writing of the Agency and
under such terms, conditions and forms as the
Agency may direct.


Chap. 28,


194. (I) L'exploitant d'une entreprise extra-
provinciale de transport par autocar ne peut
exiger a l'egard de I'entreprise que les prix
etablis dans un tarif depose aupres de I'Office
et en vigueur.


(2) Une association regroupant des exploi-
tants d'entreprise extra-provinciale de transport
par autocar peut, seIon les modalites reglemen-
taires, etablir et deposer aupres de I'Office des
tarifs de prix au nom de ses membres.


195. (I) L'Office peut, par arrete, prendre
des mesures relatives au trafic, aux prix et aux
tarifs d'une entreprise extra-provinciale de
transport par autocar.


(2) L'Office peut, par arrete, rejeter, en tout
ou en partie, des tarifs de prix dans chacun des
cas suivants, s'i1 estime que:


a) ces tarifs, en tout ou en partie, ne sont pas
compensateurs ni ne sont justifies par l'inte-
ret public;
b) ces tarifs tirent un avantage indu de la
situation de monopole favorisant Ies trans-
porteurs exploitant une entreprise extra-pro-
vinciale de transport par autocar dans une
situation ou aucun service concurrentiel effi-
cace n'est fourni par un exploitant de trans-
ports en commun autre qu'un transporteur
exploitant une entreprise extra-provinciale de
transport par autocar ou un groupe de
ceux-ci.


(3) L'Office peut, par arrete, obliger l'exploi-
tant d'une entreprise extra-provinciale de trans-
port par autocar a substituer, a des tarifs de
prix rejetes, les tarifs de prix qu'il estime indi-
ques ou fixer les tarifs de prix a substituer a
tout ou partie des tarifs de prix rejetes.


196. Malgre tout contrat ou engagement
anterieur ou toute autre Ioi ou disposition gene-
rale ou speciale, la prestation de services de
transport gratuitement ou a prix reduit par
I'exploitant d'une entreprise extra-provinciale
de transport par autocar est subordonnee a
I'approbation ecrite de I'Office et aux condi-
tions et rnodalites fixees par celui-ci,
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Regulations


197. (I) The Agency may, with the approval
of the Governor in Council, make regulations


(a) establishing the classification and form
of licences to be issued under this Division,
the manner in which they shall be issued and
the terms and conditions to which they will
be subject and providing for the issue of
duplicate licences;
(b) respecting the duration of licences issued
under this Division;
(c) respecting the amendment and renewal
of licences issued under this Division;
(d) respecting temporary permits authoriz-
ing seasonal, emergency or occasional opera-
tion of an extra-provincial bus undertaking;
(e) prescribing forms of accounts and
records to be kept by persons who operate
extra-provincial bus undertakings and pro-
viding for access by the Agency to such
records;
(j) requiring persons who operate extra-pro-
vincial bus undertakings to file with the
Agency returns with respect to their assets,
liabilities, capitalization, revenues, expendi-
tures, equipment, traffic and employees and
any other matters relating to the operation of
the undertakings;
(g) requiring any person to furnish informa-
tion respecting the control, ownership, trans-
fer, consolidation, merger or lease of, any
proposed change in the control or ownership
of or any proposed transfer, consolidation,
merger or lease of an extra-provincial bus
undertaking;
(h) requiring copies of agreements respect-
ing any transfer, consolidation, merger or
lease referred to in paragraph (g), copies of
contracts and proposed contracts and copies
of agreements affecting services to be filed
with the Agency;
(i) requiring applicants for licences under
this Division to furnish information respect-
ing their financial position, their relation to
other common carriers, the nature of the
proposed routes, the proposed tariffs of rates
and such other matters as the Agency may
consider necessary;
U) providing for uniform express receipts
and other documentation;
(k) governing the filing of bonds and certifi-
cates of insurance;


Reglemenjs


197. (I) Avec I'approbation du gouverneur
en conseil, I'Office peut, par reglement :


a) determiner les categories et la forme des
licences prevues par la presente section, les
modalites de leur delivrance et leurs condi-
tions et restrictions et prevoir la delivrance
de duplicata;
b) regir la duree de validite des licences;
c) regir la modification et Ie renouvellement
des licences;
d) prendre des mesures se rapportant aux
permis temporaires d'exploitation saison-
niere, d'urgence ou occasionnelle d'une
entreprise extra-provinciale de transport par
autocar;
e) determiner les comptes et autres docu-
ments comptables a conserver par I'exploi-
tant d'une entreprise extra-provinciale de
transport par autocar et prevoir l'acces aces
documents par lui-meme;
1) obliger I'exploitant d'une entreprise extra-
provincia Ie de transport par autocar a depo-
ser au pres de lui une declaration relative a
son actif, son passif, sa capitalisation, ses
recettes, ses depenses, son materiel, son trafic
et son personnel, ainsi qu'a toute autre
matiere relative a I'exploitation de l'entre-
prise;
g) obliger quiconque a fournir des renseigne-
ments sur Ie controle, la propriete, la cession,
la reunion, la fusion ou la location, effectifs
ou envisages, d'une entreprise extra-provin-
ciaIe de transport par autocar;
h) exiger Ie depot aupres de lui d'exemplai-
res des accords relatifs a la cession, a la
reunion, 11 la fusion ou 11 la location visees a
l'alinea g), d'exemplaires de contrats, effec-
tifs ou envisages, et d'exemplaires des
accords touchant les services;
i) obliger les demandeurs de licence a four-
nir des renseignements sur leur situation
financiere, leurs rapports avec d'autres trans-
porteurs en commun, la nature des itineraires
proposes, les tarifs proposes et sur les autres
points qu'il estime indiques;
j) prevoir l'uniforrnite des lettres de voiture
et autres documents;
k) regir Ie depot des cautionnements et certi-
ficats d'assurance;


Part IV
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(I) establishing for the purposes of this Divi-
sion classifications or groups of extra-provin-
cial bus undertakings;
(m) prohibiting the transfer, consolidation,
merger or lease of extra-provincial bus
undertakings except subject to such condi-
tions as may be prescribed;
(n) designating persons as examiners to
carry out investigations on behalf of the
Agency in respect of matters related to the
operations of extra-provincial bus undertak-
ings and providing for the making of reports
thereon and for other matters deemed neces-
sary in connection with such investigations;
(0) prescribing any other matter or thing
that by this Division is to be prescribed,
other than any matter or thing that may be
prescribed by the Governor in Council under
subsection (3); and
(p) genera\ly for carrying out the purposes
and provisions of this Division.


(2) In the event of a contlict between any of
the provisions of regulations made under para-
graph (I )(g), (h) or (m) and anything in or
done pursuant to Part VII, the provisions of the
regulations shall prevail.


(3) The Governor in Council may make
regulations


(a) respecting the safety, protection, comfort
and convenience of persons who avail them-
selves of the services of extra-provincial bus
undertakings;
(b) prescribing safety standards for the
operation of extra-provincial bus undertak-
ings; and
(c) exempting from the application of the
whole or any portion of this Division or any
regulation or order made under this Division,
either generally or for a limited period or in
respect of a limited area, any extra-provin-
cial bus undertaking, any class or group
thereof or every such undertaking if, in the
opinion of the Governor in Council, the
exemption is in the public interest.


Transitional


198. Every licence for the operation of an
extra-provincial bus undertaking issued under
Part III of the National Transportation Act, as
that Act read on the day immediately before
the coming into force of this section, and in
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I) etablir, pour I'application de la presente
section, des categories ou des groupes d'en-
treprises extra-provinciales de transport par
autocar;
m) subordonner la cession, la reunion, la
fusion ou la location d'une entreprise extra-
provinciale de transport par autocar aux con-
ditions reglementaires;
n) designer des personnes a titre d'enque-
teurs charges d'enqueter pour son compte sur
les questions relatives a I'exploitation d'en-
treprises extra-provinciales de transport par
autocar et prevoir la production de rapports
afferents et d'autres mesures estimees neces-
saires aux fins de ces enquetes;
0) prendre toute mesure d'ordre reglernen-
taire prevue par la presente section autre que
ce\les qui relevent du gouverneur en conseil
en application du paragraphe (3);
p) prendre toute autre mesure d'application
de la presente section.


(2) En cas de contlit entre des reglernents
d'application des alineas (I )g), h) ou m) et une
disposition de la partie VII ou une mesure
d'application de celle-ci, ces reglements ont
preseance.


(3) Le gouverneur en conseil peut, par Reglemcnts:


reglement : ~~~;~i~neur en


a) regir la securite, la protection, Ie confort
et la commodite des usagers des services
d'une entreprise extra-provinciale de trans-
port par autocar;
b) fixer les normes de securite afferentes a
I'exploitation d'une entreprise extra-provin-
cia Ie de transport par autocar;
c) s'il I'estime d'interet public, soustraire a
I'application de tout ou partie de la presente
section ou de ses textes d'application, scion
des modalites generales ou particulieres de
temps ou de lieu, une entreprise extra-provin-
ciale de transport par autocar, I'ensemble des
entreprises de ce type, un groupe ou une
categoric de celles-ci,


Conflit avec la
partie VII


Disposition transitoire


198. Les licences d'exploitation d'une entre-
prise extra-provinciale de transport par autocar
delivrees sous Ie regime de la partie III de la
Loi sur les transports nationaux avant son
abrogation par la presente loi et valides a la


Maintien dcs
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force on that day shall be deemed to have been
issued under this Division.


DIVISION II


TRUCKING


Application


199. (I) While the MOlOr Vehicle Transport
Act is in force and notwithstanding anything in
this Act, this Division applies only in respect of
such extra-provincial truck undertaking or such
part thereof as is exempted from the applica-
tion of the Motor Vehicle Transport Act pursu-
ant to section 6 of that Act.


(2) In this Division, the expression "extra-
provincial truck undertaking" means, in rela-
tion to a part of an extra-provincial truck
undertaking that is exempted as described in
subsection (I), the part thereof so exempted.


Operating Licences


200. (I) Subject to subsection (2), a person
shall not operate an extra-provincial truck
undertaking unless the person holds a licence
for such operation issued under this Division.


(2) Where a person was operating an extra-
provincial truck undertaking immediately
before the date on which this Division became
applicable thereto, subsection (I) does not
apply to that person until six months after that
date.


201. (I) On application to the Agency and
on payment of the appropriate fee, the Agency
shall issue to the applicant a licence that per-
mits the applicant to operate an extra-provin-
cial truck undertaking if the applicant submits
to the Agency


(a) prescribed evidence of compliance with
prescribed safety entry criteria in respect of
the undertaking; and
(b) prescribed evidence that the prescribed
insurance and bonding coverage is or will be
in force in respect of the undertaking.


(2) A licence issued under subsection (I) is
not transferable.


date d'entree en vigueur du present article sont
reputees delivrees sous Ie regime de la presente
section.


SECTION II


CAMIONNAGE


Champ d'application


199. (I) Tant que la Loi sur Ie transport par
vehicule a moteur est en vigueur et malgre
toute autre disposition de la presente loi, la
presente section ne s'applique qu'a tout ou
partie d'une entreprise de camionnage extra-
provinciale qui est soustraite a I'application de
la Loi sur Ie transport par vehicule a moteur
conforrnement a l'article 6 de celle-ci.


(2) Dans la presente section, est assirnilee a
une entreprise de camionnage extra-provinciale
la partie de celle-ci qui fait I'objet de l'exemp-
tion visee au paragraphe (I).


Licences d'exploitation


200. (1) Sous reserve du paragraphe (2),
I'exploitation d'une entreprise de camionnage
extra-provinciale est subordonnee a la detention
de la licence d'exploitation prevue par la pre-
sente section.


(2) La personne qui, a la date ou la presente
section lui est devenue applicable, exploitait
une entreprise de camionnage extra-provinciale
est soustraite a l'application du paragraphe (1)
pendant une periode de six mois suivant cette
date.


201. (1) L'Office doit, sur demande et paie-
ment des droits voulus, delivrer au demandeur
une licence lui permettant d'exploiter une
entreprise de camionnage extra-provinciale, si
Ie demandeur justifie, de la maniere reglemen-
taire :


a) du fait qu'il observe les criteres de secu-
rite reglementaires relativement a I'entre-
prise;
b) du fait qu'il obtiendra les assurances et
cautionnements reglernentaires.


Part IV


tot sur I~
transport par
vehicule lJ
moteur


Assimilation


Interdiction
d'exploitation


Exception


Delivrance de
Ia licence


(2) La licence prevue par Ie paragraphe (1) Incessibilite


est incessible.
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202. The holder of a licence issued under
this Division shall


(a) operate in accordance with prescribed
safety standards the undertaking in respect
of which the licence was issued; and
(b) maintain in force prescribed insurance
and bonding coverage.


203. The Agency may suspend or cancel a
licence issued under this Division where the
Agency believes on reasonable grounds that the
licensee has contravened or failed to comply
with any provision of this Division or any regu-
lation made under this Division.


Regulations


204. (1) The Agency may, with the approval
of the Governor in Council, make regulations


(a) respecting the duration of licences issued
under this Division;
(b) respecting the amendment and renewal
of licences issued under this Division;
(c) prescribing the type, amount and terms
and conditions of insurance or bonding cov-
erage required to be held by an extra-provin-
cial truck undertaking;
(d) prescribing the evidence that is required
to be submitted to the Agency for the pur-
poses of paragraph 201(I )(b);
(e) providing for uniform bills of lading and
other documentation; and
(f) generally for carrying out the purposes
and provisions of this Division.


(2) The Governor in Council may make
regulations


(a) providing for the inspection of the opera-
tions of any extra-provincial truck undertak-
ing;
(b) prescribing safety standards for the
operation of extra-provincial truck undertak-
ings;
(c) prescribing safety entry criteria for the
purposes of paragraph 201 (I)(a);
(d) prescribing the evidence that is required
to be submitted to the Agency for the pur-
poses of paragraph 201 (1 )(a); and
(e) exempting from the application of the
whole or any portion of this Division or any
regulation made under this Division, either
generally or for a limited period or in respect
of a limited area, any person who operates an


Chap. 2~: 107


Observation des
normes


202. Le titulaire de la licence prevue par la
presente section:


a) exploite I'entreprise selon les normes de
securite reglementaires:
b) maintient en cours de validite les assuran-
ces et cautionnements reglementaires.


203. L'Office peut suspendre ou annuler la
licence prevue par la presente section, s'i1 est
fonde a croire que Ie titulaire a enfreint telle
des dispositions de la presente section ou de ses
textes d'application.


Suspension ou
annulation


Reglements


204. (I) Avec I'approbation du gouverneur Reglements


en conseil, l'Office peut, par reglement :
a) regir la duree de validite des licences;
b) regir la modification et Ie renouvellement
des licences;
c) determiner la nature et l'etendue des
assurances et cautionnements dont doivent
ctre munies les entreprises de camionnage
extra-provinciales;
d) determiner les justificatifs a presenter a
l'Office pour I'application de l'alinea
201 (l)b);
e) prevoir l'uniformite des feuilles de route
et autres documents;
f) prendre toute autre mesure d'application
de la presente section.


(2) Le gouverneur en conseil peut, par Idem


reglement :
a) prevoir I'inspection de I'exploitation d'une
entreprise de camionnage extra-provinciale;
b) determiner les normes de securite d'ex-
ploitation d'une entreprise de camionnage
extra-provinciale;
c) determiner les criteres de securite regle-
mentaires pour I'application de l'alinea
201(I)a);
d) determiner les justificatifs a presenter a
I'Office pour I'application de l'alinea
201 (1)a);
e) soustraire, s'il J'estime d'interet public, a
l'application de tout ou partie de la presente
section, ou de ses textes d'application, selon
des modalites generales ou particulieres de
temps ou de lieu, une entreprise de camion-
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extra-provincial truck undertaking, any
extra-provincial truck undertaking, any class
or group thereof or every such undertaking
if, in the opinion of the Governor in Council,
the exemption is in the public interest.


(3) A regulation made under paragraph
(2)(b) incorporating safety standards by refer-
ence may incorporate the safety standards as
amended from time to time and in such case
the reference shall be read accordingly.


Transitional


205. Every licence for the operation of an
extra-provincial truck undertaking issued under
Part III of the National Transportation Act, as
that Act read on the day immediately before
the coming into force of this section, and in
force on that day shall be deemed to have been
issued under this Division but shall not be
subject thereafter to the terms and conditions
to which it was subject on that day.


DIVISION III


OfFENCES AND PUNISHMENT


206. Every person who contravenes or fails
to comply with any provision of this Part or any
regulation or order made under this Part is
guilty of an offence punishable on summary
conviction.


207. An individual who is convicted of an
offence under this Part is liable to a fine not
exceeding five thousand dollars.


208. A corporation that is convicted of an
offence under this Part is liable to a fine not
exceeding twenty-five thousand dollars.


PART V


NORTHERN MARINE RESUPPLY
SERVICES


Interpretation


209. In this Part,
"community" means a municipality or any per-


manent settlement;
"goods" means the goods required for the


maintenance or development of a commu-


nage extra-provinciale, l'ensemble des entre-
prises de ce type, un groupe ou une categoric
de celles-ci.


(3) Les reglernents d'application de l'alinea
(2)b) peuvent incorporer par renvoi toute
norme de securite dans son etat premier ou
modifie,


Disposition transitoire


205. Les licences d'exploitation d'une entre-
prise de camionnage extra-provinciale delivrees
sous Ie regime de la partie III de la Loi sur les
transports nationaux avant son abrogation par
la presente loi et valides a la date d'entree en
vigueur du present article sont reputees deli-
vrees sous Ie regime de la presente section et
cessent d'etre assujetties aux conditions qui
prevalaient a leur egard a cette date.


SECTION III


INFRACTIONS ET PEINES


206. Quiconque enfreint telle des disposi-
tions de la presente partie ou de ses textes
d'application com met une infraction punissable
sur declaration de culpabilite par procedure
sommaire.


207. La personne physique reconnue coupa-
ble d'une infraction a la presente partie est
passible d'une amende maximale de cinq mille
dollars.


208. La personne morale reconnue coupable
d'une infraction a la presente partie est passible
d'une amende maximale de vingt-cinq mille
dollars.


PARTIE V


APPROVISIONNEMENTS PAR EAU
DANSLENORD


Part V


Incorporation
par renvoi


Maintiendes
licences


Infractions


Peines :
personnes
physiques


Peines ;
personnes
morales


Definitions


209. Les definitions qui suivent s'appliquent Definitions
a la presente partie.
«ollecuvite» Toute municipalite ou tout eta-


blissement humain permanent.
.collectivite:.
"community"
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nity, but does not include goods required in
relation to national defence or in relation to
the exploration for or development, extrac-
tion or processing of oil, gas or any other
mineral;


"licensee" means the holder of a licence issued
by the Agency under this Part;


"resupply service" means the transportation of
goods by water, for hire or reward, to a
community;


"tariff' means a schedule of rates, charges and
terms and conditions applicable to a resupply
service and services incidental thereto.


Application


210. (I) This Part applies to the provision of
any resupply service on


(a) the rivers, streams, lakes and other
waters within the watershed of the Macken-
zie River;
(b) the territorial sea and internal waters of
Canada that are adjacent to the coast of the
mainland and islands of the Canadian Arctic
and situated within the area bounded by the
meridians of longitude 95° West and 141 °
West, and the parallels of latitude 66°
00'30" North and 74° 00'20" North; or
(c) the internal waters of Canada comprised
in Spence Bay and Shepherd Bay and situat-
ed east of the meridian of longitude 95°
West.


(2) This Part does not apply to the provision
of any resupply service if


(a) the total register tonnage of all ships
used to provide the resupply service does not
exceed fifty register tons; or
(b) the resupply service originates from a
point not situated on the waters described in
subsection (I).


Licences


211. Subject to section 217, a person shall
not provide a resupply service except under and
in accordance with a licence issued under this
Part in respect of that service.


212. (1) Subject to section 213, on applica-
tion to the Agency and on payment of the
appropriate fee, the Agency shall issue to the
applicant a licence that permits the applicant to
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.marchandises» Biens necessaires a l'entretien
ou au developpement d'une collectivite, a
l'exclusion de ceux destines a la defense
nationale ou a la recherche, a l'exploitation,
a I'extraction ou a la transformation du
petrole, du gaz ou autres mineraux.


.service d'approvisionnernent- Transport par .service


eau, a titre onereux, de marchandises desti- ~~a~~~~:islOn.


nees a l'approvisionnement d'une collectivite. "resupply ..•.


«narchandisess
"goods"


«tarif» Barerne des prix, frais et autres condi-
tions applicables aux services d'approvision-
nement et services connexes.


«titulaire» Titulaire d'une licence delivree par
l'Office en application de la presente partie.


ctarir.
"tariff'


ctitulalrc.
"licencee"


Application


210. (I) La presente partie s'applique aux Applicauon


services d'approvisionnement exploites dans:
a) les eaux du bassin hydrographique du
fleuve Mackenzie;
b) la mer territoriale et les eaux interieures
du Canada contigues a la cote du continent
et aux iles de l'Arctique canadien situees a
l'interieur de la region lirnitee par les meri-
diens de 95° et de 141o de longitude ouest et
les paralleles de 66°00'30" et de 74°00'20"
de latitude nord;
c) les eaux interieures du Canada comprises
entre Spence Bay et la baie Shepherd et
situees a I'est du meridien de 95° de longi-
tude ouest.


(2) La presente partie ne s'applique pas:
a) a I'exploitation d'un service d'approvi-
sionnement si Ie tonnage au registre total des
navires utilises pour celui-ci est d'au plus
cinquante tonneaux;
b) aux services d'approvisionnement assures
en provenance d'un lieu situe a l'exterieur
des eaux visees au paragraphe (1).


Non-applica-
tion


Licence


211. Sous reserve de I'article 217, nul ne
peut assurer un service d'approvisionnement a
moins d'etre titulaire d'une licence delivree en
application de la presente partie et d'en respec-
ter les modalites.


212. (1) Sous reserve de l'article 213, 1'0f-
fice delivre une licence d'exploitation d'un ser-
vice d'approvisionnement a la personne qui lui
en fait la demande et qui acquitte les droits


Interdiction


Demande de
licence
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provide a resupply service if the applicant
establishes to the satisfaction of the Agency
that the conditions set out in subsection (2) are
met and the Agency is satisfied that the resup-
ply service would not result in a significant
decrease or instability in the level of resupply
service provided to communities situated along
the waters to which this Part applies.


(2) For the purposes of subsection (I), an
applicant shall establish that


(a) the applicant has the means to provide
the resupply service described in the applica-
tion; and
(b) there is a need for the resupply service
described in the application, having regard to
the following factors, namely,


(i) the supply of and demand for a resup-
ply service for the communities specified
in the application, and
(ii) the support of shippers for the resup-
ply service described in the application.


(3) For the purposes of subparagraph
(2)(b)(ii), letters of intent or any other written
commitment of a shipper constitutes evidence
of the support of the shipper.


(4) A licence issued under this Part
(a) shall fix the maximum total register ton-
nage of all ships that the licensee may use to
provide the resupply service;
(b) shall specify the ports and places be-
tween which the resupply service for which
the licence is issued may be provided; and
(c) may contain any other terms and condi-
tions respecting the quality and efficiency of
resupply service that must be provided by the
licensee, including the notice period required
for ceasing to provide the resupply service to
a port or place, where no year round service
is provided for the transport of goods by
land.
(5) On application to the Agency and on


payment of the appropriate fee, the Agency
shall amend a licence issued under this Part if
the Agency is satisfied that the applicant meets
the requirements that the applicant would be
required to meet if the application were for a
licence and subsection (2) applied to the appli-
cant for the amendment.


(6) The Agency may review and vary the
terms and conditions contained in a licence
issued under this Part.


appropries, s'il constate que cette personne eta-
blit qu'elle remplit les conditions visees au
paragraphe (2) et s'il estime que Ie service
d'approvisionnement n'entratnera pas une dimi-
nution notable ou une instabilite du niveau du
service d'approvisionnement fourni aux collecti-
vites situees sur les rives des eaux auxquelles la
presente partie s'applique.


(2) Le demandeur doit etablir les faits
suivants:


a) il est en mesure d'assurer Ie service d'ap-
provisionnement en cause;
b) ce service est justifie compte tenu :


(i) de la situation de l'offre et de la
demande de tels services dans les collecti-
vites mentionnees dans la demande,
(ii) de l'appui des usagers identifies dans
la demande.


Part V


Conditions
prealables


(3) La declaration d'intention des usagers ou Appui des
tout autre engagement ecrit de leur part a cet usagers


effet etablit leur appui.


(4) licence comporte les elements Modalites de la
licence


La
suivants:


a) fixation du tonnage au registre maximal
que peut utiliser Ie titulaire de la licence;
b) identification des ports et autres lieux
entre lesqueJs Ie service peut etre assure;
c) toute autre condition de qualite et d'effi-
cacite du service que peut fixer l'Office,
notamment Ie preavis a donner en cas de
cessation du service vers un lieu ou un port,
lorsqu'il n'existe aucun service de transport
terrestre toute saison.


(5) L'Office modifie la licence delivree en
vertu de la presente partie sur demande et
acquittement des droits appropries, s'il juge que
Ie demandeur remplit les conditions de deli-
vrance prevues par Ie paragraphe (2) qui s'ap-
pliquent a la modification postulee,


Modification de
la licence


(6) L'Office peut examiner et modifier les Modification
des conditionsconditions et modalites de la licence delivree en et rnodalites


vertu de la presente partie.
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213. Where a person who applies for a
licence has acquired the business of providing a
resupply service from a previous licensee, the
Agency shall issue a licence to the person on
the same terms and conditions as those of the
licence issued to the previous licensee if the
person pays the appropriate fee and establishes
to the satisfaction of the Agency that the
person will comply with those terms and
conditions.


214. Every licensee shall
(a) comply with all safety requirements
imposed by law that are applicable to the
resupply service provided by the licensee; and
(b) offer the resupply service to all shippers,
subject to the terms and conditions of the
licence.


215. A licence issued under this Part is valid
for an indefinite period unless the Agency fixes
a definite term therefor where, in the opinion of
the Agency, the circumstances warrant it.


216. The Agency may cancel the licence of
any licensee who is no longer providing the
resupply service in respect of which the licence
was issued and the Agency may suspend or
cancel a licence where the Agency believes on
reasonable grounds that the licensee has con-
travened any provision of this Part or failed to
comply with any terms or conditions of the
licence.


217. The Agency may issue to any person a
temporary authorization to provide a resupply
service to a community where a licensee has
discontinued the resupply service to that
community.


Tariffs


Filing of tariffs 218. (I) Every licensee shall file with the
Agency a tariff in respect of the resupply ser-
vice authorized by the licence.


Publication of
tariffs


Prohibited
charges


(2) Every licensee shall publish a tariff filed
by it pursuant to subsection (1) in the com-
munities that are to be served pursuant to the
licence.


(3) A licensee shall not charge any rate in
respect of the resupply service authorized by
the licence, except a rate set out in a tariff that
has been filed and published in accordance with
subsections (1) and (2) and is in effect.


Chap. 28


213. L'Office delivre une licence d'exploita-
tion 11 l'acquereur d'un service d'exploitation
selon les memes modalites que celles attachees
a la licence de I'exploitant anterieur, s'il cons-
tate que l'acquereur est en mesure d'assurer Ie
service en conformite avec ces modalites et a la
condition que celui-ci acquitte les droits
appropries.


214. Le titulaire de la licence est tenu :
a) de respecter toutes les mesures de securite
legales applicables en l'espece;
b) d'offrir son service d'approvisionnement a
tous les usagers, en conformite avec les
rnodalites de sa licence.


215. La licence est delivree pour une periode
indeterrninee, a moins que l'Office n'en fixe la
duree lorsqu'il I'estime necessaire dans les
circonstances.


216. L'Office peut suspendre ou revoquer la
licence s'il est fonde a croire que Ie titulaire
n'en respeete pas les modalites ou a enfreint
une disposition de la presente partie; il peut
egalement la revoquer si Ie titulaire n'assure
plus Ie service pour lequel elle a ete delivree.


217. L'Office peut accorder une autorisation
temporaire d'exploitation d'un service d'appro-
visionnement d'une collectivite dans Ie cas ou Ie
titulaire de la licence d'exploitation d'un tel
service y a cesse son exploitation.


Tarif


218. (I) Le titulaire depose aupres de l'Of- DepOt


fice Ie tarif de son service d'approvisionnement.


III


Demande de
licence par
l'acquereur


Obligations du
titulaire


Duree de la
licence


Revocation ou
suspension


Autorisation
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d'exploitation


(2) Le titulaire publie Ie tarif de son service Publication


dans les collectivites qu'il dessert.


(3) Le titulaire de licence ne peut reclamer, Facturation


pour Ie service d'approvisionnement vise par sa
licence, que les prix etablis dans Ie tarif en
vigueur, depose et publie en conforrnite avec les
paragraphes (1) et (2),
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(4) The Agency may disallow or suspend a
tariff or any portion thereof or any proposed
increase in a rate set out in a tariff that the
Agency determines to be unjust or unreason-
able and may require the licensee to substitute
a tariff that is satisfactory to the Agency.


219. Where a licensee proposes to amend a
tariff by increasing a rate set out therein or in
any other manner, otherwise than by reducing
a rate, the amendment shall be filed with the
Agency and published in accordance with sub-
sections 218( 1) and (2) at least thirty days
before the date the amendment is to become
effective.


220. Where a tariff is amended by reducing
a rate set out therein, the reduced rate may be
made effective and charged at any time after
the amendment is published and filed in
accordance with subsections 218( I) and (2).


General


221. The Governor in Council may, by
order, declare that this Part does not apply in
respect of any waters, within the waters
described in subsection 210(1), that are desig-
nated in the order.


222. The Agency may, with the approval of
the Governor in Council, make regulations


(a) prescribing the form and manner of
making an application pursuant to subsection
212(1 );
(b) prescribing the manner in which a tariff
of rates shall be filed and published pursuant
to subsections 218(1) and (2);
(c) prescribing the reports and information
to be filed by a licensee with the Agency for
the purposes of this Part and the time and
manner in which such reports and informa-
tion are to be filed; and
(d) generally for carrying out the purposes
and provisions of this Part.


Offences and Punishment


223. Every person who contravenes or fails
to comply with any provision of this Part or any
regulation made under this Part is guilty of an
offence punishable on summary conviction.


224. (I) An individual who is convicted of
an offence under this Part is liable to a fine not
exceeding five thousand dollars.


(4) L'Office peut annuler ou suspendre tout
ou partie d'un tarif ou J'augmentation des prix
etablis dans un tarif qu'il juge injuste ou derai-
sonnable et obliger Ie titulaire a y substituer un
tarif que l'Office estime satisfaisant.


219. Le texte portant augmentation des prix
etablis dans Ie tarif ou toute modification de
celui-ci, autre que la diminution des prix, doit
etre depose et publie en conforrnite avec les
paragraphes 218(1) et (2); il ne peut prendre
effet avant I'expiration des trente jours suivant
sa publication.


220. Le texte portant diminution des prix
etablis dans Ie tarif peut prendre effet apres son
depot et sa publication en conformite avec les
paragraphes 218(1) et (2).


Dispositions generales


221. Le gouverneur en conseil peut, par
decret, soustraire certaines des eaux visees au
paragraphe 210(1) a l'application de la pre-
sente partie.


222. L'Office peut par reglement, avec l'ap-
probation du gouverneur en conseil :


a) determiner la forme et les modalites de
presentation des demandes de licence au titre
du paragraphe 212(1);
b) regir les modalites de depot et de publica-
tion des tarifs au titre des paragraphes
218(1) et (2);
c) indiquer les rapports et les renseigne-
ments Ii deposer par Ie titulaire en applica-
tion de la presente partie ainsi que les moda-
lites de leur depot;
d) prendre toute autre mesure d'application
de la presente partie.


Part V
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Reglements


Infractions et peines


223. Com met une infraction punissable sur Infractions


declaration de culpabilite par procedure som-
maire quiconque enfreint une disposition de la
presente partie ou de ses reglements.


224. (J) La personne physique reconnue Peines:. f .,' . personnescoupabJe d'une In raction a la presente partie physiques
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(2) A corporation that is convicted of an
offence under this Part is liable to a fine not
exceeding twenty-five thousand dollars.


Transitional


225. Any person who is lawfully providing a
resupply service at any time during the five
years immediately prior to the coming into
force of this section shall be deemed to have
established that the conditions set out in sub-
section 212(2) are met in respect of the issu-
ance of the licence.


226. (1) A licence shall be issued, on
application made within one year after the
coming into force of this section and on pay-
ment of the appropriate fee, to a person
referred to in section 225 for


(a) those communities in respect of which
that person was lawfully providing a resupply
service at any time during the five years
immediately prior to the coming into force of
this section; and
(b) the maximum total register tonnage of
all ships used to provide the resupply service
to those communities as determined in
accordance with subsection (2).


(2) For the purpose of subsection (I), the
Agency shall determine the maximum total
register tonnage referred to in paragraph (l)(b)
by calculating that tonnage for each of the five
years immediately prior to the coming into
force of this section and selecting the highest.


227. A tariff that is in effect under the
Transport Act, as that Act read on the day
immediately before the coming into force of
this section, shall be deemed to have been filed
and published in accordance with this Part.


PART VI


COMMODITY PIPELINES


Interpretation


228. In this Part,
"commodity pipeline" means a pipeline that is


used or is proposed to be used for the trans-
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est passible d'une amende maximale de cinq
mille dollars.


(2) La personne morale reconnue coupable
d'une infraction a la presente partie est passible
d'une amende maximale de vingt-cinq mille
dollars.


Dispositions transitoires


225. Toute personne qui, a un moment
donne au cours des cinq annees precedant l'en-
tree en vigueur du present article, exploitait
legalement un service d'approvisionnernent est
reputee satisfaire aux dispositions du paragra-
phe 212(2) pour ce qui est de la delivrance de
sa licence.


226. (l) Une licence doit, sous reserve des
rnodalites suivantes, etre delivree a la personne
visee a l'article 225 sur demande presentee par
celle-ci et sur paiement des droits appropries
dans l'annee suivant l'entree en vigueur du
present article:


a) elle etait valide dans les collectivites des-
servies legalernent par cette personne, a un
moment donne, au cours des cinq annees
precedant l'entree en vigueur du present
article;
b) elle est accordee pour Ie tonnage au regis-
tre maximal, determine conformement au
paragraphe (2), de I'ensemble des navires qui
desservent ces collectivites,
(2) Pour l'application de l'alinea (l)b), 1'0f-


fice determine Ie tonnage au registre maximal
en calculant celui de chacune des cinq annees
precedant l'entree en vigueur du present article
et en retenant Ie plus eleve.


227. Les tarifs en vigueur au titre de la Loi
sur /es transports lors de I'entree en vigueur du
present article sont reputes avoir ete deposes et
publies conformernent a la presente partie.
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228. Les definitions qui suivent s'appliquent Definitions


a la presente partie.
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portation of commodities and that connects a
province with any other or others of the
provinces or extends beyond the limits of a
province, and includes all branches, exten-
sions, pumps, racks, compressors, loading
facilities, storage facilities, reservoirs, tanks,
preparation plants, separation plants, inter-
station systems of communication and real
and personal property and works connected
therewith, but does not include a pipeline as
defined in the National Energy Board Act or
a sewer or water pipeline that is used or
proposed to be used solely for municipal
purposes;


"major pipeline" means
(a) a commodity pipeline that is or is
proposed to be forty kilometres or more in
length, or
(b) a portion, regardless of length, of a
commodity pipeline that is or is proposed
to be forty kilometres or more in length,


and includes any commodity pipeline in
respect of which the powers referred to in
paragraph 232(2)(c) are required for the
purposes of its construction;


"minor pipeline" means a commodity pipeline
other than a major pipeline;


"permit" means a permit granted under subsec-
tion 232(1);


"permittee" means a person holding a permit
whether by way of grant or transfer;


"prescribed" means prescribed by regulations
made under section 247.


Application


229. The provisions of this Part apply, with
such modifications as the circumstances
require, in respect of a portion of a commodity
pipeline as if the references in those provisions
to a commodity pipeline were references to the
portion.


Exemptions


230. (1) The Governor in Council may, by
order, exempt a commodity pipeline from any
or all of the requirements or provisions of this
Part.


(2) An order under subsection (I) may be
conditional or unconditional, qualified or
unqualified and may be general or restricted to


«canatisation importantes Tout ou partie d'un
productoduc, realise ou en projet, d'au moins
quarante kilometres de long. Sont en outre
consideres comme des canalisations impor-
tantes les productoducs dont la construction
est subordonnee a l'exercice des pouvoirs
vises a l'alinea 232(2)c).


«canalisation secondaire. Productoduc autre
qu'une canalisation importante.


«permis» Perm is vise au paragraphe 232( I).
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-canahsanon
importantes
"major ..."


-canahsauon
secondaire.
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«productoducs Canalisation servant ou destinee
a servir au transport de produits et reliant
une province a une ou plusieurs autres pro-
vinces ou debordant les limites d'une pro-
vince; y sont assimiles les biens immobiliers
ou mobiliers et les ouvrages lies a son exploi-
tation, notamment les branchements, prolon-
gements, porn pes, supports, compresseurs,
reservoirs, citernes, installations de charge-
ment, de stockage, de preparation ou de
separation et reseaux de communication
interstations, a l'exclusion des pipelines, au
sens de la Loi sur l'Office national de l'ener-
gie, ainsi que des egouts ou canalisations de
distribution d'eau servant ou destines a servir
uniquement aux besoins municipaux.


eproduitss Marchandises, denrees ou substances -produits,
French version


quelconques. only


«titulaire» Titulaire d'un perm is delivre ou cede.


Champ d'application


229. La presente partie s'applique, avec les
adaptations de circonstance, aux troncons de
productoduc comme s'il s'agissait du tout.


ctitulaire •.
"permittee"


Troncons de
productoduc


Exemptions


230. (I) Le gouverneur en conseil peut, par Decret


decret, soustraire un productoduc a I'applica-
tion de tout ou partie des dispositions de la
presente partie.


(2) Les decrets vises au paragraphe (1) peu- Modalites


vent etre absolus ou conditionnels, assort is ou
non de reserves, de portee genera Ie ou limitee a
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a specific area, person or commodity pipeline or
class of persons or commodity pipelines.


Permits and Requirements for Construction
and Operation


231. No person shall construct or operate a
commodity pipeline except under and in
accordance with a permit granted in respect of
the pipeline.


232. (I) Subject to this Part, on application
by a person to the Agency in the form and
manner prescribed, the Minister may, having
regard to such recommendations to the Minis-
ter as the Agency shall make concerning the
application, grant to that person a permit
authorizing the person to construct and operate
a commodity pipeline.


(2) An application made under subsection
(I) shall


(a) be accompanied by a document indicat-
ing the route of the commodity pipeline;
(b) indicate the commodities to be transport-
ed in the pipeline; and
(c) state whether the applicant must use the
powers conferred by Part V of the National
Energy Board Act for the purposes of acquir-
ing lands for the pipeline.


233. An applicant for a permit shall file with
the Agency such additional information and
documents as the Agency deems necessary for
the proper consideration of the application.


234. (1) An applicant for a permit shall, at
such times as the Agency shall specify, publish
a notice of the application in such form and
manner as the Agency shall specify, and send a
copy of the application to the Minister.


(2) Any person who wishes to object to the
granting of a permit may, within thirty days
after the last publication of the notice pub-
lished pursuant to subsection (1) in respect of
the application, file with the Agency a written
statement setting forth the nature of the per-
son's interest in the matter and the grounds for
the objection.


235. In considering an application for a
permit in respect of a minor pipeline, the
Agency shall have regard only to matters relat-
ing to safety and to the impact of the pipeline
on the environment.
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des personnes, lieux ou productoducs - ou
groupes ou categories de ceux-ci - determines.
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231. La construction ou l'exploitation d'un Condition


productoduc est subordonnee a la delivrance
d'un permis a cet effet.


232. (I) Sous reserve des autres dispositions
de la presente partie, Ie ministre peut, sur
demande d'une personne presentee a l'Office en
la forme et selon les modalites reglernentaires
et compte tenu des recommandations de
celui-ci concernant la demande, delivrer a cette
personne un permis de construction et d'exploi-
tat ion relatif a un productoduc.


(2) La demande de perm is :
a) comporte un document indiquant Ie trace
du productoduc;
b) enumere les produits dont Ie transport par
Ie productoduc est envisage;
c) contient une declaration indiquant si le
demandeur doit ou non exercer, afin d'acque-
rir des terrains pour Ie productoduc, les pou-
voirs conferes par la partie V de la Loi sur.
l'Office national de l'energie.


233. Le demandeur depose aupres de 1'0f-
fice les renseignements et documents supple-
mentaires que celui-ci estime necessaires it
I'examen de la demande.


234. (1) Le demandeur publie un avis de sa
demande selon les rnodalites de temps, de
forme et autres deterrninees par 1'0ffice et
envoie une copie de sa demande au ministre.


(2) Quiconque desire s'opposer a la deli-
vrance d'un permis peut, dans les trente jours
suivant la derniere publication de l'avis prevu
par Ie paragraphe (1), deposer au pres de 1'0f-
fice une declaration ecrite faisant etat de ses
interets en l'espece et des motifs de son
opposition.


Delivrance du
permis


Demande


Renseigne-
rnents
supplementaires


Avis de la
demande


Opposition


235. Lors de I'examen d'une demande de Canalisation
secondaireperm is relative a une canalisation secondaire,


l'Office ne tient compte que des questions de
securite et des effets de la canalisation sur
I'environnement.
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236. In considering an application for a
permit in respect of a major pipeline, the
Agency shan, in addition to the matters
referred to in section 235, have regard to any
public interest specified to the Agency by the
Minister that, in the opinion of the Minister,
may be affected by the granting or refusing of
the permit.


237. The Agency shall make a recommenda-
tion in writing to the Minister with respect to
an application for a permit within one hundred
and twenty days after the last publication of
the notice published pursuant to subsection
234(1) in respect of the application, or within
such longer period as the Minister may specify.


238. The Minister shall not grant a permit
in respect of a major pipeline without the prior
approval of the Governor in Council.


239. The Minister may, in any permit grant-
ed in respect of a minor pipeline, having regard
to the recommendations of the Agency, specify
such terms and conditions relating to the con-
struction and operation of the pipeline as the
Minister considers necessary or desirable in
relation to safety and the impact of the pipeline
on the environment.


240. (I) The Minister may, in any permit
granted in respect of a major pipeline, in addi-
tion to any term or condition that may be
specified under section 239, specify such other
terms and conditions as the Minister deems to
be in the public interest and, as a term and
condition of the permit, may direct the permit-
tee to receive, carry and deliver through the
pipeline, without delay but according to the
permittee's powers and with due care and dili-
gence, any commodity that is permitted to be
transported in the pipeline.


(2) Where a direction under subsection (I) is
issued to a permittee in respect of a pipeline,
sections III, 114 to 117, paragraph 119(b) and
section 120 apply, with such modifications as
the circumstances require, in respect of the
pipeline.


241. Every permit granted in respect of a
commodity pipeline shall indicate


(a) the commodities that are permitted to be
transported in the pipeline; and


236. Lors de I'examen d'une demande de
perm is relative a une canalisation importante,
I'Office tient compte, en plus des elements
prevus par I'article 235, des questions d'interet
public que Ie ministre lui signale et qui, selon
celui-ci, sont susceptibles d'etre sou levees par la
delivrance ou Ie refus du permis.


237. L'Office fait sa recommandation ecrite
au ministre concernant les demandes de permis
dans les cent vingt jours suivant la derniere
publication de I'avis prevue par Ie paragraphe
234( I), ou dans le delai superieur fixe par Ie
ministre,


238. La delivrance par Ie rmrnstre d'un
permis de canalisation importante est subor-
don nee a I'approbation prealable du gouverneur
en conseil.


239. Le ministre peut assortir, compte tenu
des recommandations de l'Office, les permis de
construction et d'exploitation d'une canalisa-
tion secondaire des conditions qu'il estime
necessaires ou souhaitables relativement a la
securite et aux effets de la canalisation sur
l'environnement,


Part VI


Canahsation
importante


Recornrnanda-
tion de I'Office


Approbation du
gouverneur en
conseil


Conditions:
canalisation
secondaire


240. (l) Le mirnstre peut assortir, en plus Conditions:
canalisationdes conditions prevues par l'article 239, les importante


permis relatifs a une canalisation importante
des conditions qu'il estime d'interet public et
peut ordonner au titulaire, a titre de condition
du perm is, de recevoir, de transporter et de
livrer par la canalisation, sans delai mais con-
formernent aux pouvoirs du titulaire et avec
toutes les precautions et la rapidite voulues, les
produits qu'il est habilite a transporter.


(2) Les articles III, 114 a 117, l'alinea
119b) et I'article 120 s'appliquent, avec les
adaptations de circonstance, a une canalisation
visee par un ordre prevu au paragraphe (1).


241. Les permis relatifs a un productoduc
indiquent:


a) les produits qui peuvent etre transportes
par le productoduc;


Tanfs
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(b) the route along which the pipeline is
permitted to be constructed and operated.


242. (1) Every permit granted in respect of a
major pipeline is subject to the condition that
the permittee will pay to the Receiver General
in the prescribed manner the amount certified
by the Agency to be the amount reasonably
incurred, during the period commencing on the
day on which the permit is granted and ending
on the day construction of the pipeline is com-
pleted, by the Agency in ensuring compliance
with the terms and conditions to which the
permit is subject.


(2) An amount referred to in subsection (I)
is a debt due to Her Majesty in right of Canada
by the permittee and is recovera ble as such in
the Federal Court or in any other court of
competent jurisdiction.


243. (1) A permittee shall not begin the
construction of any portion of a major pipeline
until


(a) the plan, profile and book of reference of
the portion have been approved by the
Agency; and
(b) copies of the plan, profile and book of
reference so approved, duly certified as such
by the Secretary of the Agency, have been
deposited in the offices of the registrars of
deeds or land titles, or other officer with
whom title to land is registered, for the dis-
tricts or counties through which the portion
of the pipeline is to pass.


(2) When the Minister has granted a permit
in respect of a major pipeline, the permittee
shall prepare and submit to the Agency a plan,
profile and book of reference of the pipeline
and subsections 33(2) to (4) and sections 34 to
46 and 48 of the National Energy Board Act
apply in respect of the pipeline, with such
modifications as the circumstances require, as
if,


(a) subject to paragraph (b), each reference
in any of those provisions to


(i) the "Board" were a reference to the
"Agency",
(ii) a "certificate" were a reference to the
"permit",
(iii) a "company" were a reference to the
"permittee",
(iv) the "Minister" were a reference to
the "Minister of Transport",
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b) Ie trace a suivre pour la construction et
I'exploitation du productoduc.


242. (1) L'octroi des perm is relatifs a une
canalisation importante com porte pour Ie titu-
laire I'obligation de payer au receveur general,
selon les modalites reglementaires, Ie montant
correspondant aux frais que I'Office certifie
avoir ete fonde a supporter, entre la date de
delivrance des permis et celie de l'achevernent
de la canalisation, pour veiller a I'observation
de leurs conditions.


(2) Le montant vise au paragraphe (I) cons-
titue une creance de Sa Majeste du chef du
Canada, dont Ie recouvrement aupres du titu-
laire peut etre poursuivi a ce titre devant la
Cour federale ou tout autre tribunal competent.


243. (I) Le debut de la construction d'un
troncon de canalisation importante par Ie titu-
laire est subordonne aux conditions suivantes :


a) I'approbation par I'Office du plan, du
profil et du livre de reference relatifs au
troncon;
b) Ie depOt d'exemplaires du plan, du profil
et du livre de reference, portant Ie certificat
du secreta ire de l'Office attestant qu'ils ont
ete ainsi approuves par celui-ci, aupres du
directeur de I'Enregistrement, ou tout autre
fonctionnaire competent a cet egard, des dis-
tricts ou corntes ou doit passer la canalisa-
tion.


(2) Le titulaire d'un permis relatif a une
canalisation importante depose aupres de 1'0f-
fice les plan, profil et livre de reference corres-
pondants; les paragraphes 33(2) a (4) et les
articles 34 a 46 et 48 de la Loi sur l'Office
national de l'energie s'y appliquent des lors,
avec les adaptations de circonstance, notam-
ment:


a) sous reserve de l'alinea b), «certificat»,
«compagnie», oninistre», «Office», «pipeline.
et «secretaire- equivalent respectivement a
«perm is», etitulaire», «ministre des Trans-
ports», «Office national des transports»,
«canalisation irnportantes et «secretaire de
I'Office national des transports»;
b) la mention, a I'article 40 de cette loi, de la
delivrance de certificat par I'Office equivaut
a celie de la delivrance de perm is par le
ministre des Transports.
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(v) a "pipeline" were a reference to the
"major pipeline", and
(vi) the "Secretary" were a reference to
the "Secretary of the Agency"; and


(b) the reference in section 40 of that Act to
the Board in relation to the issue of a certifi-
cate were a reference to the Minister of
Transport in relation to the grant of the
permit.


244. (I) No person shall commence operat-
ing a commodity pipeline unless leave to open
the pipeline has been granted by the Agency.


(2) The Agency shall grant leave to open a
commodity pipeline if all the terms and condi-
tions of the permit granted in respect of the
pipeline that relate to its construction have
been complied with to the satisfaction of the
Agency.


245. (I) Subject to this section, the Minister
may suspend or cancel a permit granted in
respect of a commodity pipeline if, in the opin-
ion of the Minister,


(a) any term or condition of the permit has
not been complied with or has been contrav-
ened; or
(b) it is necessary to do so for reasons relat-
ing to safety or the impact of the pipeline on
the environment.


(2) The Minister may refer any application
to amend a permit to the Agency for its con-
sideration and recommendations.


(3) No permit may be transferred without
the prior authorization in writing of the
Minister.


(4) The Minister shall not suspend, cancel or
amend or authorize the transfer of a permit
granted in respect of a major pipeline without
the prior approval of the Governor in Council.


246. The provisions of Part V of the Nation-
al Energy Board Act except section 74 thereof
apply in respect of a major pipeline, with such
modifications as the circumstances require, as
if each reference in any of those provisions to


(a) the "Board" were a reference to the
"Agency";
(b) a "company" were a reference to a
"permittee";
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244. (1) Le debut de l'exploitation d'un pro- Autorisation
ductoduc est subordonne a l'autorisation de d'exploitation


l'Office.


(2) L'Office accorde I'autorisation d'exploi-
tat ion d'un productoduc lorsqu'il estime que les
conditions du perm is relatives a sa construction
ont ete observees,


245. (I) Sous reserve des autres dispositions
du present article, Ie ministre peut suspendre
ou annuler un permis relatif a un productoduc,
s'il estime :


a) soit qu'il y a eu inobservation d'une con-
dition du perm is ou manquement a celle-ci;
b) soit que cette mesure est necessaire pour
des raisons de securite ou a cause des effets
de la canalisation sur l'environnement,


Conditions


Suspension ou
annulation de
permis


(2) Le ministre peut renvoyer a l'Office, pour Renvoi a
examen et recommandation, toute demande de rorn«
modification de permis.


(3) La cession d'un permis est subordonnee a Cession


I'autorisation prealable ecrite du ministre.


(4) La suspension, l'annulation, [a modifica-
tion ou l'autorisation de cession d'un permis
relatif a une canalisation importante est subor-
donnee a I'approbation prealable du gouverneur
en conseil.


246. Les dispositions de la partie V de la Loi
sur l'Office national de l'energie, sauf son arti-
cle 74, s'appliquent a une canalisation impor-
tante, avec les adaptations de circonstance,
notamment ecompagnie», ehydrocarburess,
eministre», .Office» et cpipeline» equivalent res-
pectivement a ctitulaire», cproduits», «rninlstre
des Transports», .Office national des trans-
ports» et .canalisation importante».


Approbation du
gouverneur en
conseil


Application de
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(c) "hydrocarbons" were a reference to
"commodities";
(d) the "Minister" were a reference to the
"Minister of Transport"; and
(e) a "pipeline" were a reference to the
"major pipeline".


Regulations


247. The Governor in Council may make
regulations


(a) prescribing any matter or thing that by
this Part is to be prescribed; and
(b) generally for carrying out the purposes
and provisions of this Part.


Offences and Punishment


248. (1) Every person who contravenes any
provision of this Part is guilty of an offence
punishable on summary conviction,


(2) An individual who is convicted of an
offence under this Part is liable to a fine not
exceeding five thousand dollars.


(3) A corporation that is convicted of an
offence under this Part is liable to a fine not
exceeding twenty-five thousand dollars.


General


249. The Governor in Council may transfer
all or any of the powers, duties or functions of
the Minister or the Agency, or both, under this
Part to any body or authority subject to the
legislative authority of Parliament and the
body or authority shall, in relation to the
powers, duties or functions transferred, have
the powers and duties that formerly belonged
to or were exercisable by the Minister or
Agency, as the case may be, under this Part.


Transitional


250. (l) Where, immediately before the day
on which this section comes into force, there is
in force in respect of a commodity pipeline a
certificate, within the meaning of Part II of the
National Transportation Act, as that Act read
on the day immediately before the coming into
force of this section, the certificate shall, sub-
ject to this Part, continue in force in respect of
the pipeline and be deemed to be a permit
granted under this Part in respect of the pipe-
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Reglements


247. Le gouverneur en conseil peut, par Reglements


reglement :
a) prendre toute mesure d'ordre reglernen ..
taire prevue par la presente partie;
b) prendre toute autre mesure d'application
de la presente partie.


Infractions et peines


248. (i) Quiconque contrevient a la presente Infractions


partie commet une infraction punissable sur
declaration de culpabilite par procedure sorn-
maire.


(2) La personne physique reconnue coupable Peines:


d'une infraction a la presente partie est passibJe ~~,~~~~
d'une amende maximale de cinq mille dollars.


(3) La personne morale reconnue coupable
d'une infraction a la presente partie est passible
d'une amende maximale de vingt-cinq mille:
dollars.
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Disposition generate


249. Le gouverneur en conseil peut transfe-
rer tout ou partie des attributions du ministre
et de I'Office, ou de I'un d'eux, prevues par la
presente partie a tous organismes ou autorites
relevant de la competence legislative du Parle-
ment, lesque1s peuvent des lors exercer ces
attributions.


Transfer!
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250. (1) Les certificats relatifs a des pipeli-
nes pour denrees, valides a la date d'entree en
vigueur du present article et delivres sous Ie
regime de la partie II de la Loi sur les trans-
ports nationaux avant cette date continuent,
sous reserve des autres dispositions de la pre-
sente partie, d'etre valides a l'egard de la cana-
lisation et sont reputes etre des permis et des
autorisations d'exploitation relatifs a un pro-
ductoduc prevus par la presente partie.


Maintien des
certificats
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line and to be a leave to open the pipeline
granted under this Part.


(2) Every exemption granted under subsec-
tion 39(1) of the National Transportation Act,
as that Act read on the day immediately before
the coming into force of this section, and in
effect on that day, shall be deemed to have
been granted under subsection 230( I) of this
Act.


PART VII


ACQUISITIONS OF CANADIAN
TRANSPORTATION UNDERTAKINGS


Interpretation


251. (I) In this Part,


"person" means any individual, body corporate,
government or agency thereof, partnership,
unincorporated syndicate, unincorporated
organization, trustee, executor, administrator
or other legal representative;


"prescribed" means prescribed by regulations
made under section 260;


"transportation undertaking" means any busi-
ness or undertaking principally engaged in
any transportation activity under the legisla-
tive authority of Parliament, other than any
such business or undertaking


(a) operated by a person whose principal
place of business is outside of Canada, and
(b) engaged in transporting goods or pas-
sengers, or both, solely between Canada
and another country;


"voting share" means a share in the capital of a
corporation that carries, under all circum-
stances or by reason of an event that has
occurred and is continuing, aright to vote.


(2) For the purposes of this Part, the acquisi-
tion of assets of a transportation undertaking
by a person who would not, as a result of the
acquisition, hold directly or indirectly all or
substantially all of the assets of the transporta-
tion undertaking is not an acquisition of an
interest in the transportation undertaking.


(3) For the purposes of this Part, a person is
associated with another person if


(a) one person is a corporation of which the
other person is a director or an officer;


(2) Les exemptions accordees en vertu du
paragraphe 39(1) de la Loi sur les transports
nationaux dans sa version anterieure a la date
d'entree en vigueur du present article et en
vigueur a cette date sont reputees avoir ete
accordees en vertu du paragraphe 230( I) de la
presente loi.


PARTIE VII


ACQUISITION D'ENTREPRISES
CANADIENNES DE TRANSPORT


Definitions et interpretation


251. (I) Les definitions qui suivent s'appli-
quent a la presente partie.
«action avec droit de vote» Action du capital-


actions d'une personne morale qui com porte
Ie droit de vote en toutes circonstances ou en
raison d'un evenement qui s'est produit et qui
persiste.


«entreprise de transport» Entreprise dont l'acti-
vite principale est Ie transport relevant de la
competence du Pariement, a l'exclusion de
celie qui est exploitee par une personne dont
Ie principal etablissement est situe a l'etran-
ger et qui trans porte des passagers, des mar-
chandises, ou les deux, uniquement a destina-
tion ou en provenance du Canada.


«persorme» Personne physique ou morale, gou-
vernement ou organisme de celui-ci, societe,
consortium ou organisme non constitue, fidu-
ciaire, executeur testamentaire ou adminis-
trateur du bien d'autrui.


(2) Pour l'application de la presente partie,
I'acquisition de I'actif d'une entreprise de trans-
port par une personne qui ne detiendrait pas
par cette acquisition la totalite ou une partie
importante de I'actif de cette entreprise ne
constitue pas une acquisition d'un interet dans
I'entreprise de transport.


(3) Pour l'application de la presente partie,
une personne est liee avec une autre dans
chacun des cas suivants :


a) l'une est une personne morale dont I'autre
est un administrateur ou un dirigeant;
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(b) one person is a corporation that is direct-
ly or indirectly controlled by the other
person;
(c) one person is a partnership of which the
other person is a partner;
(d) both persons are corporations and one
corporation is controlled, directly or indirect-
ly, by the same person that controls, directly
or indirectly, the other corporation;
(e) both persons are members of a voting
trust that relates to the voting shares of a
transportation undertaking;
(f) both persons are parties to an agreement
or arrangement, a purpose of which is to
require the parties to act in concert with
respect to their interests, direct or indirect, in
a transportation undertaking; or
(g) both persons are associated within the
meaning of paragraphs (a) to (f) with a same
third person.
(4) For the purposes of this Part, a corpora-


tion is controlled by a person if
(a) more than fifty per cent of the voting
shares of the corporation are held by the
person and by another person, if any, who is
associated with that person;
(b) the voting rights attached to any shares
of the corporation held by the person and by
another person, if any, who is associated with
that person, are sufficient, if exercised, to
elect a majority of the directors of the corpo-
ration; or
(c) the person has, in relation to the corpora-
tion, any direct or indirect influence which, if
exercised, would result in control in fact of
the corporation.


(5) For the purposes of this Part, the acquisi-
tion of anything includes any acquisition there-
of that occurs as a result of more than one
transaction or event, whether or not those
transactions or events occur or have occurred
as, or as a part of, a series of related transac-
tions or events.


Proposed Acquisitions


252. (I) Subject to this Part, no person shall
acquire, by any means whatsoever, including by
amalgamation, either directly or indirectly, an
interest or an increased interest in a transporta-
tion undertaking unless, prior to making the
acquisition, the person gives notice of the pro-
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b) I'une est une personne morale controlee,
directement ou indirectement, par I'autre;
c) I'une est une societe dont I'autre est un
associe;
d) les deux personnes sont des personnes
morales dont une est controlee, directement
ou indirectement, par la rneme personne qui
controle, directement ou indirectement I'au-
tre personne morale;
e) les deux sont membres d'une fiducie cons-
tituee pour exercer des droits de vote confe-
res par des actions avec droit de vote d'une
entreprise de transport;
1) les deux sont parties a un accord ou a un
arrangement dont Ie but est de les obliger a
agir de concert en ce qui concerne leur inte-
ret direct ou indirect dans une entreprise de
transport;
g) les deux sont liees, au sens des alineas a)
a1), avec une merne personne.
(4) Pour I'application de la presente partie,


une personne controle une personne morale si,
selon Ie cas:


a) elle-rneme et, Ie cas echeant, une autre
qui lui est liee detiennent plus de cinquante
pour cent des actions avec droit de vote de la
personne morale;
b) les droits de vote afferents a des actions
avec droit de vote qu'elle-merne et, Ie cas
echeant, des personnes qui lui sont liees
detiennent sont suffisants pour elire la majo-
rite des administrateurs de la personne
morale;
c) elle-rnerne a, a l'egard de la personne
morale, une influence directe ou indirecte
qui, si elle etait exercee, entrainerait un con-
trole de fait de la personne morale.
(5) Pour I'application de la presente partie,


est assirnilee a une acquisition celIe qui resulte
de plusieurs operations ou evenements, que ces
operations ou evenements aient constitue ou
constituent la totalite ou une partie d'une serie
de ceux-ci lies entre eux ou non.


Projets d'acquisition


252. (I) Sous reserve des autres dispositions
de la presente partie, nul ne peut acquerir, peu
importe le mode d'acquisition notamment la
fusion, directement ou indirectement, un interet
ou, une fraction supplernentaire d'interet, dans
une entreprise de transport, sauf s'il en donne a
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posed acquisition to the Agency in the pre-
scribed form and manner and containing the
prescribed information.


(2) Where more than one person is required
to give notice and supply information under
this section in respect of the same proposed
acquisition, any of those persons who is duly
authorized to do so may give notice or supply
information on behalf of and in lieu of any of
the others, and any of those persons may give
notice jointly and supply information jointly.


253. (I) Subsection 252( I) applies only in
respect of transportation undertakings having
assets in Canada or annual gross revenue from
sales in or from Canada, determined at such
time and in such manner as may be prescribed,
in excess of ten million dollars or such greater
amount as the Governor in Council may, by
regulation, specify.


(2) Notwithstanding subsection 25I (2) or
252( I), where a proposed acquisition of an
interest or of an increased interest in a trans-
portation undertaking is by or through the
acquisition of assets of a transportation under-
taking, subsection 252( I) applies only if, after
the proposed acquisition, all or substantially all
of the assets would be held or controlled,
directly or indirectly, by the person proposing
to make the acquisition or by any other persons
associated with that person.


(3) Notwithstanding subsection 252( I).
where a proposed acquisition of an interest or
of an increased interest in a transportation
undertaking is by or through the acquisition of
shares of a corporation, subsection 252( I)
applies only if


(a) where the corporation is the transporta-
tion undertaking, ten per cent or more of all
the issued and outstanding voting shares of
the corporation would, after the proposed
acquisition, be held by the person proposing
to make the acquisition and by other persons
associated with that person, if any; or
(b) where the corporation is not the trans-
portation undertaking but the corporation,
together with other persons associated with
it, if any, controls the transportation under-
taking, ten per cent or more of all the issued
and outstanding voting shares of the corpora-
tion would, after the proposed acquisition, be


l'Office un preavis etabli en la forme et selon
les modalites de contenu ou autres fixees par
reglement.


(2) Dans les cas ou plusieurs personnes sont
tenues de donner un avis et de fournir des
renseignements relativement a la rnerne acqui-
sition, l'une d'elles peut, a condition d'y etre
valablement autorisee, donner I'avis ou fournir
les renseignements pour Ie compte de telle de
ces personnes et en outre, tout groupement de
ces personnes peut, conjointement, donner l'avis
ou fournir les renseignements.


253. (I) Le paragraphe 252( I) ne s'applique
que si l'entreprise de transport visee par Ie
projet d'acquisition a, au Canada et pendant la
periode ainsi que selon les modalites fixees par
reglement, un actif ou un chiffre d'affaires
annueI brut de plus de dix millions de dollars
ou tel montant superieur fixe par reglement que
le gouverneur en conseiI peut prendre.


(2) Nonobstant les paragraphes 25 I (2) et
252( I), lorsque I'acquisition projetee d'un inte-
ret ou d'une fraction supplementaire d'interet
dans une entreprise de transport se presente
sous la forme de I'acquisition d'elernents d'actif
d'une entreprise de transport, Ie paragraphe
252(1) ne s'applique que si, a la suite de cette
acquisition, la totalite ou une partie importante
de I'actif serait detenue ou controlee, directe-
ment ou indirectement, par la personne qui
projette cette acquisition ou par des personnes
liees a cette personne.


(3) Malgre Ie paragraphe 252(1), lorsque
l'acquisition de l'interet, ou de la fraction sup-
plementaire d'interet, dans I'entreprise a lieu
par I'acquisition d'actions d'une personne
morale, Ie paragraphe 252( I) ne s'applique que
si :


a) dans les cas ou la personne morale est
I'entreprise de transport, au rnoins dix pour
cent de toutes les actions assorties d'un droit
de vote emises en circulation de celle-ci sont
detenues apres l'acquisition par l'acquereur
et, Ie cas echeant, par les personnes qui lui
sont liees;
b) dans les cas ou la personne morale n'est
pas l'entreprise de transport mais que celle-ci
et, Ie cas echeant, les personnes qui lui sont
liees controlent l'entreprise de transport, au
moins dix pour cent de toutes les actions
assorties d'un droit de vote emises et en
circulation de celle-ci sont detenues apres
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held by the person proposing to make the
acquisition and by other persons associated
with that person, if any.


(4) Where a proposed acquisition in respect
of which a notice must be given pursuant to
subsection 252( I) is an investment that is
reviewable under Part IV of the Investment
Canada Act, subsection 252(1) applies in
respect of that proposed acquisition only if it
has been reviewed under that Part and has been
found, or has been deemed to have been found,
likely to be of net benefit to Canada, and the
notice referred to in subsection 252( I) shall not
be given until that finding.


(5) The Governor in Council may make
regulations exempting classes of persons or of
acquisitions from the application of this Part.


(6) The Agency may, by order made with the
approval of the Governor in Council, exempt a
specified person or acquisition from the
application of this Part.


254. (I) Forthwith on the receipt of a com-
plete notice referred to in subsection 252(1) or
of information demanded pursuant to subsec-
tion (2) to complete a notice so required, the
Agency shall


(a) send a receipt to the person who sent the
notice informing the person that the notice is
complete;
(b) inform the Minister of the proposed
acquisition; and
(c) publish a notice of the proposed acquisi-
tion in the Canada Gazette and such other
publication as the Agency considers appro-
priate.


(2) Where the Agency receives a notice
referred to in subsection 252(1) that is incom-
plete, the Agency shall send a demand to the
person who sent the notice specifying the infor-
mation required to complete the notice.


255. Where a notice of a proposed acquisi-
tion is published in accordance with paragraph
254(I)(c), any person who is of the opinion
that the proposed acquisition is against the
public interest may, in writing, within the pre-
scribed time, file an objection with the Agency.


256. (I) Where an objection to a proposed
acquisition is received by the Agency within the
prescribed time, the Agency shall
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I'acquisition par l'acquereur et, Ie cas
echeant, par les personnes qui lui sont liees.


(4) Lorsqu'un projet d'acquisition auqueI Ie
paragraphe 252(1) s'applique est un investisse-
ment vise par la partie IV de la Loi sur Inves-
tissement Canada, Ie paragraphe 252(1) ne
s'applique que s'il est declare, merne par pre-
somption, qu'il sera vraisemblablement a
I'avantage du Canada; I'avis prevu a ce para-
graphe n'est a donner qu'apres la declaration.


(5) Le gouverneur en conseil peut, par regle-
ment, soustraire des categories de personnes ou
d'acquisitions a I'application de la presente
partie.


(6) L'Office peut, par arrete approuve par Ie
gouverneur en conseil, soustraire a l'application
de la presente partie une personne ou une
acquisition designee.


254. (I) Sur reception d'un avis complet, ou
complete en application du paragraphe (2).
l'Office expedie un accuse de reception confir-
mant a l'auteur de l'avis que celui-ci est com-
plet, informe Ie ministre du projet d'acquisition
et fait publier un avis du projet d'acquisition
dans la Gazette du Canada et telle autre publi-
cation qu'il estime indiquee,


(2) Si I'avis est incomplet, l'Office expedie a
son auteur une demande precisant les rensei-
gnements que celui-ci doit fournir.


255. Toute personne peut, par ecrit et dans
le delai fixe par reglement, s'opposer au projet
d'acquisition objet d'un avis publie conforrne-
ment au paragraphe 254(1) si el\e I'estime
contraire a l'interet public.


256. (1) L'Office, saisi d'une opposition
dans Ie delai prevu, en informe Ie ministre et
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(a) inform the Minister, and the person who
sent the notice referred to in subsection
252( I) in respect of the proposed acquisition,
of the receipt thereof; and
(b) review the proposed acquisition.


(2) If the Agency considers it necessary the
Agency may hold hearings in the course of any
review.


(3) Where no objection to a proposed acqui-
sition is received by the Agency within the
prescribed time, the Agency shall inform the
person who sent the notice referred to in sub-
section 252( I) that the proposed acquisition is
not subject to review under this Part.


257. (I) Where a proposed acquisition is to
be reviewed by the Agency, the Agency has one
hundred and twenty days after the day of the
sending of the receipt referred to in paragraph
254(1)(a) in respect of the notice of the pro-
posed acquisition, or such greater period of
time after that day as may be agreed to by the
person proposing to make the acquisition, to
decide whether, in the opinion of the Agency,
the proposed acquisition is against or not
against the public interest and, if the Agency
decides that the proposed acquisition is against
the public interest, the Agency shall disallow
the proposed acquisition.


(2) Forthwith on the making of a decision in
respect of a proposed acquisition, the Agency
shall, in writing, inform


(a) the person proposing to make the
acquisition,
(b) every person who filed an objection to
the proposed acquisition, and
(c) the Minister,


of the Agency's decision and, subject to section
258, where the proposed acquisition is disal-
lowed, the disallowance is binding on all per-
sons affected thereby.


(3) Where the Agency has not made any
decision in respect of a proposed acquisition
within the time provided by subsection (I) for
the review thereof, the Agency is deemed to be
of the opinion that the proposed acquisition is
not against the public interest.


(4) Section 64 does not apply to any decision
or deemed decision of the Agency under this
section.


I'auteur de I'avis et precede a I'examen du
projet d'acquisition.


Part VII


(2) L'Office peut, lors de I'examen, tenir des Audiences


audiences.


(3) A defaut d'opposition dans Ie delai prevu,
I'Office informe I'auteur de I'avis que Ie projet
ne fera pas I'objet d'un examen sous le regime
de la presente partie.


257. (I) Sauf accord en vue d'une proroga-
tion du delai donne par I'auteur de l'avis, la
decision de I'Office sur la conforrnite ou non a
l'interet public du projet d'acquisition est a
rendre dans les cent vingt jours suivant l'expe-
dition de I'accuse de reception vise au paragra-
phe 254(1); il est tenu de rejeter Ie projet qu'il
estime contraire a l'interet public.


(2) L'Office expedie sans delai un avis de sa
decision et, Ie cas echeant, de la mesure de rejet
aux auteurs de I'avis et de l'opposition, ainsi
qu'au ministre. Sous reserve de l'articIe 258, la
mesure de rejet lie tous les interesses.


(3) S'il n'a pas terrnine l'exarnen dans Ie
delai prevu, l'Office est repute, pour I'applica-
tion de la presente partie, avoir decide que Ie
projet n'est pas contraire a l'interet public.


(4) L'articIe 64 ne peut servir de fondement
a une demande de revision d'une decision,
merne presumee, de l'Office,
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258. Within thirty days after any decision,
including a deemed decision, of the Agency in
respect of a proposed acquisition, the Governor
in Council may, of the Governor in Council's
own motion or on application therefor by any
person, rescind the decision and, as the case
may be, the disallowance of the proposed
acquisition and, if the Governor in Council is of
the opinion that the proposed acquisition is
against the public interest, disallow the pro-
posed acquisition, and any such disallowance is
binding on all persons affected thereby.


Demands for Information


259. (I) Where the Agency believes on
reasonable grounds that any person possesses
any information relating to any proposed acqui-
sition under review by the Agency, the Agency
may, by demand in writing served in the pre-
scribed manner, require that person to provide
the Agency with the information.


(2) All information obtained by the Agency
pursuant to this Part is privileged and no one
shall knowingly communicate or allow to be
communicated any such information or allow
anyone to inspect or to have access to any such
information.


(3) Notwithstanding any other Act or law
but subject to subsections (4) and (5), no
member, officer or employee of the Agency
shall be required, in connection with any legal
proceedings, to give evidence relating to any
information that is privileged under subsection
(2) or to produce any statement or other writ-
ing containing such information.


(4) Information that is privileged under sub-
section (2) may, on such terms and conditions
and under such circumstances as the Agency
deems appropriate,


(a) on request in writing to the Agency by or
on behalf of the person to whom the informa-
tion relates, be communicated or disclosed to
any person named in the request; or
(b) for any purpose relating to the adminis-
tration or enforcement of this Part, be com-
municated or disclosed to a minister of the
Crown in right of Canada or a province or to
an officer or employee of Her Majesty in
right of Canada or a province.


(5) Nothing in this section prohibits the com-
munication or disclosure of
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258. Dans les trente jours suivant une deci-
sion - reelle ou presumee - de 1'0ffice, Ie
gouverneur en conseil peut, de sa propre initia-
tive ou sur demande, annuler la decision ainsi
que, Ie cas echeant, la mesure de rejet, et
rejeter Ie projet d'acquisition dont il estime
qu'il est contraire a. l'interet public. La mesure
de rejet du gouverneur en conseil lie tous les
interesses,


Demande de renseignements


259. (1) Pour I'application de la presente
partie, 1'0ffice peut, sur demande signifiee con-
forrnement au reglement, exiger de toute per-
sonne, dont il est fonde a. croire qu'elle possede
des renseignements relatifs au projet d'acquisi-
tion, qu'elle les lui fournisse.


(2) Les renseignements obtenus par 1'0ffice
dans Ie cadre de la presente partie sont prote-
ges; il est interdit de les communiquer sciem-
ment, de permettre qu'ils Ie soient ou de per-
mettre a. qui que ce soit d'en prendre
connaissance ou d'y avoir acces.


(3) Par derogation a. toute autre loi ou regle
de droit, mais sous reserve des paragraphes (4)
et (5), aucun membre ou fonctionnaire de l'Of-
fice n'est tenu, dans Ie cadre de procedures
judiciaires, de temoigner a l'egard de ces ren-
seignements ou de faire une declaration orale
ou ecrite qui en contient.


125


Annulation par
Ie gouverneur
en conseil


Renseigne-
ments et
documents


Protection des
renseignements


Exemption


(4) Les renseignements proteges peuvent, Communication
selon les modalites deterrninees par I'Office, des renseigne-


ments
selon le cas:


a) a la demande ecrite faite a. l'Office pre-
sentee par la personne que visent les rensei-
gnements ou en son nom, etre communiques
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b) etre communiques a un ministre ou a un
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plication de la presente partie.


(5) Le present article n'ernpeche nullement Exception


la communication de :







126


Offence


Punishment re
individuals


Punishment re
corportions


Regulations


Where
proposed
acquisition not
to be imple-
mented


Cbap.28 National Transportation, 1987


(0) information where the Agency considers
the communication or disclosure to be neces-
sary for the purposes of proceedings by the
Agency relating to the administration of this
Part;
(b) information where, for the purposes of
proceedings before a court relating to the
enforcement of this Part, the court considers
the communication or disclosure to be
necessary;
(c) information to which the public has
access;
(d) information the communication or dis-
closure of which has been authorized in writ-
ing by the person to whom the information
relates; or
(e) information to which a person is other-
wise legally entitled.


(6) Every person who contravenes subsection
(2) is guilty of an offence punishable on sum-
mary conviction.


(7) An individual who is convicted of an
offence under this section is liable to a fine not
exceeding five thousand dollars.


(8) A corporation that is convicted of an
offence under this section is liable to a fine not
exceeding twenty-five thousand dollars.


Regulations


260. The Agency may, with the approval of
the Governor in Council, make regulations pre-
scribing any matter or thing that by this Part is
to be prescribed.


Prohibition


261. (1) Where a notice referred to in sub-
section 252( 1) is given in respect of a proposed
acquisition, the person giving the notice shall
not implement the proposed acquisition, or
cause the proposed acquisition to be imple-
mented, unless the Agency has informed the
person that the notice is complete and


(0) where the proposed acquisition is not
subject to review under this Part, the Agency
has so informed the person; or
(b) where the proposed acquisition is subject
to review under this Part, the time provided
by section 258 for the Governor in Council to


0) renseignements par l'Office, s'il l'estime
necessaire, dans Ie cadre de procedures inten-
tees sous Ie regime de la presente partie;
b) renseignements dans Ie cadre de poursui-
tes judiciaires visant l'application de la pre-
sente partie si le tribunall'estime necessaire:
c) renseignements publics;
d) renseignements dont la communication a
ete autorisee par ecrit par la personne qu'ils
visent;
e) renseignements auxquels une personne a
autrement droit.


(6) Quiconque ne se conforme pas au para-
graphe (2) commet une infraction punissable
sur declaration de culpabilite par procedure
sommaire.


(7) La personne physique reconnue coupable
d'une infraction visee au present article est
passible d'une amende maxima Ie de cinq mille
dollars.


(8) La personne morale reconnue coupable
d'une infraction visee au present article est
passible d'une amende maximale de vingt-cinq
mille dollars.


Reglement


260. Avec I'approbation du gouverneur en
conseil, I'Office peut, par reglement, prendre
toute mesure d'ordre reglementaire prevue par
la presente partie.


Interdictions


261. (1) L'auteur de l'avis donne en applica-
tion du paragraphe 252( 1) ne peut donner suite
au projet d'acquisition en cause, ni permettre
qu'il y soit donne suite, a moins que, d'une part,
l'Office ne lui ait confirrne que l'avis est com-
plet et que, d'autre part, ou bien il ne l'ait
inforrne qu'il n'y aura pas examen du projet, ou
bien, dans Ie cas contraire, Ie delai prevu a
I'article 258 ne soit expire.
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rescind any decision, including a deemed
decision, of the Agency has expired.
(2) Where a proposed acquisition that is


subject to review under this Part has been
(a) disallowed by the Agency and that disal-
lowance has not been rescinded by the Gov-
ernor in Council pursuant to section 258, or
(b) disallowed by the Governor in Council
pursuant to section 258,


the person proposing to make the acquisition
shall not implement the proposed acquisition or
cause the proposed acquisition to be imple-
mented.


(3) Where the Agency is of the opinion that
a person has implemented, or caused to be
implemented, a proposed acquisition in contra-
vention of this Part, the Agency may send the
person a demand requiring the person to give
the Agency a notice referred to in subsection
252(1), in which case sections 252 to 258 shall
apply, with such modifications as the circum-
stances require, to the implemented acquisition
as if the references in those sections to "pro-
posed acquisition" were references to the
implemented acquisition.


Remedies


262. (1) Where the Agency is of the opinion
that a person has contravened this Part, the
Agency may send a demand to the person in
accordance with this section.


(2) A demand referred to in subsection (I)
shall require that the person to whom it is sent,
immediately or within such period of time as
may be specified therein, comply with this Part
or, if the proposed acquisition to which the
demand relates has been disallowed under sec-
tion 257 or 258, divest himself of, or cause the
divestment of, the interest or increased interest
that the person has acquired in connection with
the contravention of this Part or show cause
why there has been no such contravention.


(3) Where a transportation undertaking is a
body corporate with share capital and shares of
the transportation undertaking have been
acquired, or control of those shares has been
obtained, either directly or indirectly, in con-
travention of this Part, the transportation
undertaking shall, subject to such terms and
conditions as the Agency considers appropriate,
by demand sent to it by the Agency, be
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(2) II ne peut etre donne suite au projet
d'acquisition qui a fait J'objet d'un examen et
qui, seIon Ie cas, a ete rejete par I'Office sans
que le gouverneur en conseil annule cette
mesure, ou a ete rejete par celui-ci en applica-
tion de I'article 258.


(3) Lorsqu'il estime qu'une personne a donne
suite a un projet d'acquisition ou a permis qu'il
y soit donne suite en contravention avec la
presente partie, I'Office peut exiger que celle-ci
lui fasse parvenir l'avis mentionne au paragra-
phe 252( 1), auquel cas les articles 252 a 258
s'appliquent, compte tenu des adaptations de
circonstance, a l'acquisition effectuee, toute
mention de «projet d'acquisition» valant men-
tion de «acquisition effectuee».


Sanctions


262. (I) L'Office peut adresser, conforme-
ment au present article, une mise en demeure a
la personne qui, a son avis, ne s'est pas confor-
rnee au present article.


(2) Par la mise en demeure, il est enjoint a
l'interesse, immediatement ou dans le delai pre-
cise, de se conformer a la presente partie et, si
Ie projet d'acquisition a ete rejete en vertu des
articles 257 ou 258, de se departir, ou de faire
en sorte que I'on se departe, de l'interet, ou de
la fraction supplementaire d'interet, acquis en
contravention de la presente partie, ou de se
justifier.


(3) II peut en outre, par mise en demeure,
etre enjoint, aux conditions que J'Office estime
indiquees, a I'entreprise de transport de ne
permettre a personne d'exercer les droits de
vote lies a toute action avec droit de vote
acquise ou controlee, directement ou indirecte-
ment, en contravention avec la presente partie.
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required not to permit the exercise of any
voting rights attached to those shares.


(4) Every demand referred to in this section
shall indicate the nature of the proceedings that
may be taken under this Part in the event that
the person or transportation undertaking fails
to comply with the demand.


263. (I) Where the Agency is of the opinion
that a person or transportation undertaking has
failed to comply with a demand made pursuant
to this Part or is likely to fail to comply with
any such demand, an application on behalf of
the Agency may be made to a superior court
for an order under this section to enforce the
demand,


(2) Where, at the conclusion of the hearing
of the application under subsection (1), the
superior court finds that the person or transpor-
tation undertaking has failed to comply with a
demand made pursuant to this Part or is likely
to fail to comply with any such demand, the
court may make such order or orders to enforce
the demand, in addition to any powers that
may be exercised by the court under subsec-
tions (3) to (6), as the court deems necessary in
the circumstances.


(3) Where the superior court finds that a
person has failed to comply with a demand
made pursuant to subsection 254(2), 259( I) or
261(3), the court may impose a penalty on the
person not exceeding twenty-five thousand dol-
lars for each day during which the failure to
comply with the demand continued.


(4) Where the superior court finds that a
transportation undertaking has failed to comply
with a demand made pursuant to subsection
262(3), the court may


(a) direct the transportation undertaking not
to allow anyone, other than a trustee referred
to in subsection (6), to exercise any voting
rights pertaining to any share acquired or in
respect of which control was obtained, either
directly or indirectly, in contravention of this
Part, subject to such terms and conditions as
the court deems just and reasonable; and
(b) impose a penalty on the transportation
undertaking not exceeding twenty-five thou-
sand dollars for each occasion on which the
failure to comply with the demand occurred.


(5) Where the superior court finds that a
person has failed to comply with a demand to


(4) La mise en demeure fait etat de la nature
des poursuites judiciaires qui peuvent etre
intentees en vertu de la presente partie si l'inte-
resse ne se conforme pas a celle-ci ou a ses
reglements.


263. (I) Une demande d'ordonnance judi-
ciaire peut etre presentee au nom de l'Office a
une cour superieure si celui-ci estime que l'inte-
resse ne se conforme pas a la mise en demeure,
ou est susceptible de ne pas s'y conformer.


(2) Apres audition de la demande, la cour,
ayant constate Ie defaut de l'interesse, ou si elle
estime que celui-ci est susceptible de ne pas se
conformer a une mise en demeure prevue par la
presente partie, peut, en plus des moyens
prevus aux paragraphes (3) a (6), rendre la
decision que justifient les circonstances.


(3) La cour supeneure, ayant constate Ie
defaut d'une personne de se conformer a une
mise en demeure prevue par les paragraphes
254(2), 259(1) ou 261(3), peut infliger a
celle-ci une peine maximale de vingt-cinq mille
dollars pour chacun des jours au cours desquels
se commet ou se continue la contravention.


(4) La cour superieure, ayant constate Ie
defaut d'une entreprise de transport de se con-
former a une mise en demeure prevue par Ie
paragraphe 262(3), peut, a la fois :


a) ordonner a I'entreprise de transport de ne
permettre qu'au fiduciaire vise au paragra-
phe (6) d'exercer les droits de vote lies a
toute action acquise ou controlee, directe-
ment ou indirectement, en contravention de
la presente partie, sous reserve des rnodalites
que la cour estime equitables et justifiees;
b) infliger une peine maximale de vingt-cinq
mille dollars pour chacune des contraven-
tions.


(5) La cour supeneure, ayant constate Ie
defaut d'une personne de se conformer a une
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divest himself of, or cause the divestment of, an
interest or increased interest that the person
has acquired in contravention of this Part, the
court may,


(a) impose a penalty on the person not
exceeding twenty-five thousand dollars for
each day during which the failure to comply
with the demand continued;
(b) direct the revocation or suspension, for
such period as the court may specify, of any
rights to the interest or increased interest;
and
(c) direct the person and his associates, if
any, to divest themselves of the interest or
increased interest within such period and
subject to such terms and conditions as the
court deems just and reasonable.


(6) Where a person fails to comply with a
direction under paragraph (5)(c), a superior
court may, by order, vest the interest or
increased interest to which the direction relates
in a trustee named by the court and, in such
case, the trustee has all the rights, title and
interests in respect of the interest or increased
interest, as if the trustee were the owner there-
of, and may dispose of the interest or increased
interest in accordance with such directions as
the court may from time to time issue and,
notwithstanding any other Act or law, the trus-
tee may do all such things and execute such
documents as are necessary to carry out the
disposal in accordance with the directions in
the same manner and to the same extent as if
the trustee were the owner.


264. All proceeds from a disposition by a
trustee under subsection 263(6) shall be first
applied to the payment of the fees and expenses
of the trustee in acting as such and thereafter
any balance remaining shall be paid to the
person or persons who would, but for the vest-
ing order, have been entitled to receive the
proceeds.


Operation of Other Acts


265. Nothing in or done under the authority
of this Part affects the operation of any other
Act of Parliament that applies to or in respect
of the acquisition of any interest in a transpor-
tation undertaking.
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mise en demeure de se departir, ou de faire en
sorte que I'on se departe, de l'interet ou de la
fraction d'interet que celle-ci a acquis en con-
travention de la presente partie, peut, a la fois :


a) infliger a la personne une amende maxi-
male de vingt-cinq mille dollars pour chacun
des jours au cours desque\s se commet ou se
continue la contravention;
b) ordonner la revocation ou la suspension,
pour la periode qu'elle precise, des droits a
l'interet ou a la fraction supplementaire d'in-
teret acquis;
c) ordonner a la personne ou aux personnes
qui lui sont liees de se departir de l'interet ou
de la fraction supplementaire d'interet ainsi
acquis dans Ie delai et sous reserve des moda-
lites que la cour estime equitables et justifies.


(6) En cas de non-respect de I'ordonnance
prevue par l'alinea (5)c), la cour superieure
peut, par ordonnance, assigner l'interet ou la
fraction supplernentaire d'interet en cause au
fiduciaire qu'elle nomme; celui-ci est investi de
toutes les attributions du proprietaire de ces
interets et peut, par derogation a toute autre loi
ou regle de droit, les aliener conforrnement aux
ordonnances eventuelles de la cour et prendre
les mesures necessaires pour donner effet a
toute ordonnance de celle-ci,


264. Le produit d'une alienation effectuee
par un fiduciaire en vertu du paragraphe
263(6) est d'abord applique a I'acquittement
des frais et depenses supportes par celui-ci pour
l'alienation et Ie solde est verse a ceux qui, sans
I'ordonnance de devolution, auraient eu droit de
recevoir Ie produit.


Application des autres /ois


265. La presente partie ni aucune mesure
prise sous son regime n'ont pour effet de porter
atteinte a I'application d'une autre loi federale
relative a une entreprise ou a son acquisition.
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PART VIII


GENERAL AND TRANSITIONAL
PROVISIONS AND RELATED AND
CONSEQUENTIAL AMENDMENTS


DIVISION I


GENERAL AND TRANSITIONAL


Review of Act


266. (1) The Governor in Council shall, in
January, 1992, appoint one or more persons to
carry out a comprehensive review of the opera-
tion of this Act, the provisions of the Railway
Act amended by this Act, the Shipping Confer-
ences Exemption Act, the Motor Vehicle
Transport Act and any other Act of Parliament
for which the Minister is responsible that per-
tains to the economic regula tion of a mode of
transportation.


(2) The person or persons conducting the
review shall assess the effect of the legislation
referred to in subsection (1) on shippers, trav-
ellers and carriers and on trade, regions and
their economic development and, where neces-
sary or desirable, recommend amendments to


(a) the national transportation policy set out
in section 3; and
(b) the legislation referred to in subsection
(1).


(3) The following matters shall be considered
in connection with any other matters dealt with
by the review:


(a) the overall effectiveness of the policy and
Acts referred to in subsection (2) in achiev-
ing an economic, efficient and adequate net-
work of viable and effective transportation
services that are responsive to the needs of
shippers and travellers with a minimum of
government intervention;
(b) the effect of confidential contracts for
the transport of rail freight on shippers and
on the efficiency of the rail transportation
system in the various regions of Canada;
(c) the advisability and necessity of having a
compensatory rate requirement in respect of
railway transportation;
(d) the extent to which competitive access to
railway transportation has been achieved by
shippers in the various regions of Canada;


PARTIE VIII


DISPOSITIONS GENERALES ET
TRANSITOIRES ET MODI FICA TIONS


CORRELATIVES


SECTION I


DISPOSITIONS GENERALES ET TRANSITOIRES


Examen de la loi


266. (I) Le gouverneur en conseil, en janvier
1992, nomme une ou plusieurs personnes char-
gees de proceder a un examen complet de l'ap-
plication de la presente loi, des dispositions de
la Loi sur les chemins de fer rnodifiees par la
presente loi, de la Loi derogatoire sur les con-
ferences maritimes, de la Loi sur Ie transport
par vehicule a moteur et de toute autre loi
federale dont Ie ministre est responsable et qui
porte sur la reglementation economique d'un
mode de transport.


(2) La personne ou les personnes qui effec-
tuent I'examen doivent evaluer I'effet des lois
visees au paragraphe (1) sur les expediteurs,
voyageurs et transporteurs, de merne que sur Ie
commerce et sur les regions et leur developpe-
ment economique. Ces personnes peuvent, si
elles I'estime utile, recommander des modifica-
tions:


a) a la politique nationale des transports
prevue a I'article 3;
b) aux lois visees au paragraphe (1).


(3) Les facteurs suivants doivent etre pris en
compte en conjonction avec toutes les autres
questions etudiees lors de I'examen :


a) I'apport global de la politique et des lois
visees au paragraphe (2) a la creation d'un
reseau rentable et bien adapte de services de
transport viable et efficace qui repondent aux
besoins des expediteurs et des voyageurs avec
une intervention gouvernementale minima Ie;
b) I'effet de la conclusion de contrats confi-
dentiels pour Ie transport de marchandises
par chemin de fer sur les expediteurs et sur
l'efficacite du reseau de transport ferroviaire
dans les diverses regions du Canada;
c) l'utilite des exigences relatives aux prix
compensatoires pour Ie transport ferroviaire;
d) la mesure dans laquelle est offert aux
expediteurs un acces concurrentiel au trans-
port ferroviaire dans les diverses regions du
Canada;
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(e) the impact of this Act on air service in
the various regions of Canada, particularly
on routes having low traffic volumes;
(f) the advisability of retaining or modifying
the special economic regulation applicable to
northern and remote area air services;
(g) the adequacy and effectiveness of legisla-
tion referred to in subsection (1) that per-
tains to trucking as it affects shippers and
carriers;
(h) the need for retaining, modifying or ter-
minating any or all of


(i) the shipping conference practices that
are exempt from the Competition Act, or
(ii) the terms and conditions pertaining to
the exemption referred to in subparagraph
(i);


(i) the effect on employment and manage-
ment-labour relations;
U) the effect of sections 134 to 142 on the
revenues, financial viability, capital invest-
ment and service levels of railway companies;
and
(k) such additional matters as the Governor
in Council may, by order, specify.


(4) Every person appointed to carry out the
review has, for the purposes of the review, the
powers of a commissioner under Part I of the
Inquiries Act and may engage the services of
experts, professionals and other staff deemed
necessary for making the review at such rates
of remuneration as the Treasury Board
approves.


(5) The review shall be completed and a
report thereon submitted to the Minister on or
before January 31,1993.


(6) The Minister shall cause a copy of the
report to be laid before each House of Parlia-
ment on any of the first thirty days on which
that House is sitting after the report is received
by the Minister.


Annual Reviews


267. (1) After the expiration of each of the
years 1988, 1989, 1990 and 1991, the Agency
shall make a review in respect of that year of
the operation of this Act, the provisions of the
Railway Act amended by this Act, the Ship-
ping Conferences Exemption Act, the Motor
Vehicle Transport Act and any other Act of
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e) l'effet de la presente loi sur Ie service
aerien dans les diverses regions du Canada et
notamment sur les trajets a faible trafic;
1) l'utilite de maintenir ou de modifier les
reglements economiques speciaux applicables
au service aerien desservant les regions sep-
tentrionales ou eloignees;
g) l'efficacite des lois visees au paragraphe
(i) portant sur Ie camionnage en ce qui a
trait a leur effet sur les expediteurs et les
transporteurs;
h) la necessite de maintenir, modifier ou
supprimer, en tout ou en partie:


(i) soit les pratiques des conferences mari-
times qui derogent a la Loi sur la
concurrence,
(ii) soit les modalites relatives aux deroga-
tions visees au sous-alinea (i);


i) I'effet sur l'emploi et les relations de
travail;
j) l'effet des articles 134 a 142 sur les recet-
tes, la rentabilite, les investissements en
immobilisations et les niveaux de service des
compagnies de chemin de fer;
k) to us autres facteurs que Ie gouverneur en
conseil peut, par decret, specifier.


(4) Chaque personne nomrnee pour effectuer
I'examen dispose a cette fin des pouvoirs d'un
commissaire nomrne aux termes de la partie I
de la Loi sur les enquetes et peut engager Ie
personnel - experts, professionnels et autres
- necessaire pour effectuer I'examen confer-
mement au bareme de remuneration approuve
par Ie Conseil du Tresor.


(5) L'examen doit etre termine, et Ie rapport
sur ce dernier presente au ministre, au plus tard
Ie 31 janvier 1993.


(6) Le ministre fait deposer une copie du
rapport devant chaque chambre du Parlement
dans les trente premiers jours de seance de
celle-ci suivant sa reception.


Pouvoirs


Rapport


Depot du
rapport


Examens annuels


267. (1) A la fin des annees 1988, 1989,
1990 et 1991, l'Office effectue un examen, pour
l'annee en question, de I'application de la pre-
sente loi, des dispositions de la Loi sur les
chemins de fer rnodifiees par la presente loi, de
la Loi derogatoire sur les conferences mariti-
mes, de la Loi sur Ie transport par vehicule a


Annees
particulieres
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Parliament for which the Minister is respon-
sible that pertains to the economic regulation of
a mode of transportation.


Considerations
on review


(2) In conducting the review in respect of a
year, the Agency shall, without limiting the
generality of subsection (1) and having regard
to section 3 and the matters referred to in
subsection 266(3), consider on a national and
regional basis in respect of the year


(a) changes in tariffs of carriers;
(b) changes in the level of service provided
by carriers to shippers and travellers;
(c) changes in the structure and perform-
ance of the transportation industry, including
the number of carriers that have commenced
or ceased to carryon business;
(d) changes in employment levels in the
transportation industry;
(e) the time required to deal with any
application, complaint or other matter
referred to the Agency under any Act of
Parliament;
(j) the effect of sections 134 to 142 on the
revenues, financial viability, capital invest-
ment and service levels of railway companies;
and
(g) such other matters as the Minister may
refer to the Agency.


Report (3) A report of the findings of the Agency on
the review in respect of a year


(a) shall include a summary of notices given
under subsection 160( 1), applications made
under subsection 160(4) and abandonment
dates fixed under section 168 during the
year, as well as of the plans of every railway
company under its jurisdiction for the giving
of such notices and the making of such
applications during the following year; and
(b) shall be submitted by the Agency to the
Minister on or before May 31 of the follow-
ing year.


Tabling of
report


(4) The Minister shall cause a copy of each
report submitted under this section to be laid
before each House of Parliament on any of the
first fifteen days on which that House is sitting
after the report is received by the Minister
from the Agency.


moteur et de toute autre loi federale dont Ie
ministre est responsable et qui porte sur la
reglementation economique d'un mode de
transport.


(2) Dans Ie cadre de son examen annuel,
I'Office doit notamment, compte tenu de l'arti-
cle 3 et des facteurs vises au paragraphe
266(3), etudier sur une base nationale et regie-
nale les questions suivantes :


a) les modifications des tarifs des transpor-
teurs;
b) les changements du niveau du service
offert par les transporteurs aux expediteurs
et aux voyageurs;
c) les changements au niveau de la structure
et de l'efficacite de I'industrie des transports,
notamment Ie nombre de transporteurs qui
ont commence et qui ont cesse leurs
operations;
d) les changements concernant les niveaux
de I'emploi dans I'industrie des transports;
e) les delais necessaires pour l'etude des
demandes, plaintes ou autres questions sou-
mises a l'Office en vertu de toute 10ifederale;
j) l'effet des articles 134 a 142 sur les recet-
tes, les investissernents en immobilisations et
les niveaux de service des compagnies de
chemin de fer;
g) toute autre question soumise par Ie minis-
tre a l'Office.


Questions
faisant l'objet
de I'exarnen


(3) Le rapport faisant etat des conclusions de Rapport


I'Office suivant son examen et portant sur une
annee :
a) contient un resume des avis donnes en
vertu du paragraphe 160( 1), des demandes
presentees en vertu du paragraphe 160(4) et
des dates d'abandon fixees en vertu de l'arti-
c1e 168 au cours de l'annee, ainsi que les
plans de toutes les compagnies de chemin de
fer qui relevent de sa competence relatifs aux
avis et aux abandons envisages pour l'annee
suivante;
b) est soumis au ministre par I'Office au
plus tard Ie 31 mars de l'annee suivante.


(4) Le ministre fait deposer une copie de Depot du
chaque rapport qui lui est soumis en vertu du rapport


present article devant chaque chambre du Par-
lement dans les quinze premiers jours de seance
de celle-ci suivant sa reception.
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(5) The Agency shall collect and analyse
information for the purposes of making its
reviews under this section and may, with the
approval of the Governor in Council, when the
information is not readily available to the
Agency from other sources in a form suitable
for the purposes of the Agency's responsibilities
under this Part, make regulations requiring
carriers to provide information to the Agency
or its representative for those purposes at such
times and in such form and manner as the
regulations may specify.


(6) In conducting its reviews and reporting
its findings under this section, the Agency shall
not knowingly disclose or cause to be disclosed
any information obtained by the Agency from
an identifiable person if it is possible from the
disclosure to relate the information to that
person and it is likely that the disclosure would
cause substantial harm to that person.


(7) Every person who fails to comply with a
regulation made under subsection (5) is guilty
of an offence punishable on summary convic-
tion.


(8) An individual who is convicted of an
offence under this section is liable to a fine not
exceeding five thousand dollars.


(9) A corporation that is convicted of an
offence under this section is liable to a fine not
exceeding twenty-five thousand dollars.


(10) On or before March I, 1988, the
Agency shall submit to the Minister a report
containing the summary referred to in para-
graph (3)(a) in respect of the year 1987.


Information Requirements


268. (I) Where the Minister is of the opin-
ion that information concerning any mode of
transportation to which the legislative authority
of Parliament extends, and the jurisdiction over
which is not by law assigned to any other
minister, cannot be or is not made available to
the Minister by Statistics Canada or the
Agency in a form suitable for the purposes of
the Minister's responsibilities for transportation
matters, the Minister may, with the approval of
the Governor in Council, make regulations
requiring carriers involved in the mode of
transportation to provide such information to
the Minister or the Minister's representative at
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(5) L'Office recueille et analyse des rensei-
gnements pour les examens prevus au present
article; dans Ie cas au il ne peut se procurer
facilement les renseignements d'autres sources
dans une forme convenable a I'acquittement des
responsabilites qui lui sont conferees par la
presente partie, il peut, avec I'approbation du
gouverneur en conseil, exiger par reglernent que
les transporteurs les fournissent a lui-rnerne ou
a son representant.


(6) Dans Ie cadre des examens et du rapport
de ses conclusions prevus au present article,
1'0ffice ne peut, sciemment, communiquer ou
laisser communiquer des renseignements qu'il a
obtenus d'une personne identifiable s'il est pos-
sible que leur communication permette d'y
associer cette personne et ait pour effet proba-
ble de lui causer un tort important.


(7) Quiconque contrevient a un reglernent
pris en vertu du paragraphe (5) commet une
infraction punissable sur declaration de culpa-
bilite par procedure sommaire.


(8) La personne physique reconnue coupable
d'une infraction visee au present article est
passible d'une amende maxima Ie de cinq mille
dollars.


(9) La personne morale reconnue coupable
d'une infraction visee au present article est
passible d'une amende maximale de vingt-cinq
miIle dollars.


(10) L'Office soumet au ministre, au plus
tard Ie Ie, mars 1988, un rapport qui contient Ie
resume vise a l'alinea (3)a) portant sur l'annee
1987.


Exigences relatives aux renseignements


268. (I) Lorsqu'il estime que les renseigne-
ments sur un mode de transport assujetti a la
competence legislative du ParJement et dont la
responsabilite n'est pas confiee par la loi a un
autre ministre ne peuvent etre au ne sont pas
mis a sa disposition par Statistique Canada ou
par 1'0ffice en la forme convenable pour qu'il
s'acquitte de ses responsabilites en matiere de
transport, le ministre peut, avec l'approbation
du gouverneur en conseil, par reglement, exiger
des transporteurs utilisant Ie mode de transport
en question de lui fournir ou de fournir a son
representant les renseignements, aux dates, en
la forme et de la maniere precisees dans le
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such times and in such form and manner as the
regulations may specify, for the purposes of any
national transportation policy development,
operational planning, safety regulation, subsidy
program or infrastructure requirement that
pertains to that mode of transportation.


(2) No regulation made under subsection (I)
shall require or have the effect of requiring any
person to provide the Minister with any confi-
dential contract that has been filed with or
provided to the Agency.


(3) Every person who fails to comply with a
regulation made under subsection (I) is guilty
of an offence punishable on summary convic-
tion.


(4) An individual who is convicted of an
offence under this section is liable to a fine not
exceeding five thousand dollars.


(5) A corporation that is convicted of an
offence under this section is liable to a fine not
exceeding twenty-five thousand dollars.


(6) Notwithstanding anything in the Rail-
way Act, information obtained by the Agency
under this Act or any other Act of Parliament
may be provided by the Agency to the Minister
for any of the purposes referred to in subsection
(I) but the Agency shall not provide the Minis-
ter with any confidential contract that has been
filed with or provided to the Agency.


269. (1) Except as otherwise specifically
provided in this Act or any other Act of Parlia-
ment, information or documentation required
to be provided to the Minister pursuant to this
Act is, when it is received by the Minister,
privileged and shall not knowingly be or be
permitted to be communicated, disclosed or
made available by any person without the
authorization of the person who provided the
information or documentation, except for the
purposes of a prosecution for an offence under
section 270.


(2) Subsection (1) does not apply so as to
(a) prohibit the communication of informa-
tion to a minister of the Crown in right of
Canada or an officer or employee of Her
Majesty in right of Canada for the purposes
of the administration of this Act or the Sta-
tistics Act; or


reglernent, en vue du developpement d'une poli-
tique nationale des transports, de la planifica-
tion fonctionnelle, des reglements de securite,
des programmes de subvention ou des besoins
en infrastructure relatifs a ce mode de
transport.


(2) Aucun reglement pris en vertu du para-
graphe (I) ne peut exiger ou avoir pour effet
d'exiger qu'une personne fournisse au ministre
un contrat confidentiel qui a ete depose au pres
de J'Office ou mis a sa disposition.


(3) Toute personne qui ne se con forme pas a
un reglement d'application du paragraphe (1)
com met une infraction punissable sur declara-
tion de culpabilite par procedure sommaire.


(4) La personne physique reconnue coupable
d'une infraction visee au present article est
passible d'une amende maximale de cinq mille
dollars.


(5) La personne morale reconnue coupable
d'une infraction visee au present article est
passible d'une amende maximale de vingt-cinq
mille dollars.


(6) Par derogation a la Loi sur /es chemins
de fer, l'Office peut communiquer au ministre
pour J'application du paragraphe (I) les rensei-
gnements qu'il a obtenus en vertu de la pre-
sente loi ou de toute autre loi federale; il ne
peut cependant pas lui communiquer un contrat
confidentiel depose a son bureau ou mis a sa
disposition,


269. (1) Sauf disposition contraire expresse
de la presente loi ou d'une autre loi federate, les
renseignements et documents qui doivent etre
fournis au ministre en vertu de la presente loi
sont proteges des leur reception par Ie ministre.
Nul ne peut, sciemrnent, les communiquer ou
les laisser communiquer sans l'autorisation
ecrite de la personne qui les a fournis, sauf dans
Ie cadre d'une poursuite pour infraction a l'arti-
c1e 270.


(2) Le paragraphe (1) n'a pas pour effet :
a) d'ernpecher la communication de rensei-
gnements a un ministre federal ou a un
employe de Sa Majeste du chef du Canada
dans Ie cadre de J'application de la presente
loi et de la Loi sur la statistique;
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(b) prohibit the reporting of information in
an aggregated form that prevents informa-
tion obtained from an identifiable person
from being related to that person.


270. (I) No person shall knowingly make
any false or misleading statement or knowingly
provide false or misleading information to the
Agency or the Minister or to any person acting
on behalf of the Agency or the Minister in
connection with any matter under this Act.


(2) Every person who contravenes subsection
(1) is guilty of an offence punishable on sum-
mary conviction.


(3) An individual who is convicted of an
offence under this section is liable to a fine not
exceeding five thousand dollars.


(4) A corporation that is convicted of an
offence under this section is liable to a fine not
exceeding twenty-five thousand dollars.


General Offence Provisions


271. (I) Proceedings by way of summary
conviction in respect of an offence under this
Act may be instituted within but not later than
twelve months after the time when the subject-
matter of the proceedings arose.


(2) Where a corporation commits an offence
under this Act, every person who at the time of
the commission of the offence was a director or
officer of the corporation is guilty of the like
offence unless the act or omission constituting
the offence took place without the person's
knowledge or consent or the person exercised
all due diligence to prevent the commission of
the offence.


Transitional and Related Provisions


272. (I) In this section and section 273,
"former authority" means the Canadian Trans-
port Commission, as it existed on the day
immediately before the coming into force of
this section.


(2) Whenever, under a provision of an Act of
Parliament or under any rule, order or regula-
tion or any contract, lease or other document.
any power, duty or function is vested in or
exercisable by the former authority or the Rail-
way Committee of the Privy Council, the
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b) d'interdire la communication de rensei-
gnements sous forme de compilation qui
ernpeche d'associer les renseignements obte-
nus d'une personne identifiable a celle-ci.


270. (I) Nul ne peut, sciemment, faire de
declaration fausse ou trompeuse a l'Office, au
ministre ou a toute personne agissant au nom
de I'Office ou du ministre relativement a une
question visee par la presente loi.


(2) Toute personne qui contrevient au para-
graphe (I) commet une infraction punissable
sur declaration de culpabilite par procedure
sommaire.


(3) La personne physique reconnue coupable
d'une infraction visee au present article est
passible d'une amende maxirnale de cinq mille
dollars.


(4) La personne morale reconnue coupable
d'une infraction visee' au present article est
passible d'une amende maximale de vingt-cinq
mille dollars.


Infractions: dispositions generales


271. (I) Les poursuites internees sur decla-
ration de culpabilite par procedure sommaire
sous le regime de la presente loi se prescrivent
par douze mois a compter du fait generateur de
I'action.


(2) En cas de perpetration par une personne
morale d'une infraction a la presente loi, celui
qui, au moment de I'infraction, en etait adrni-
nistrateur ou dirigeant la commet egalement,
sauf si I'action ou l'ornission a I'origine de
I'infraction a eu lieu a son insu ou sans son
consentement ou qu'il a pris toutes les mesures
necessaires pour ernpecher I'infraction.


Dispositions transitoires et correlatives


272. (I) Dans Ie present article et a I'article
273, «autorite anterieure- s'entend de la Com-
mission canadienne des transports, en sa forme
Ie jour precedant l'entree en vigueur du present
article.


(2) Dans Ie cas ou des pouvoirs ou fonctions
sont attribues ou conferee sous Ie regime d'une
loi federale, d'une regle, d'un decret, d'un
arrete, d'un reglement, d'un contrat, d'un bail
ou d'un autre document, a l'autorite anterieure
ou au Cornite des chemins de fer du Conseil
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power, duty or function is, except where the
context otherwise requires, vested in and shall
or may be exercised or performed by the
Agency and, in the case of a power, duty or
function in relation to the former authority
vested in or exercisable by


(a) the President thereof, shall or may be
exercised or performed by the Chairman of
the Agency;
(b) the Vice-President thereof, shall or may
be exercised or performed by the Vice-Chair-
man of the Agency;
(c) the Secretary thereof, shall or may be
exercised or performed by the Secretary of
the Agency;
(d) a commissioner thereof, shall or may be
exercised or performed by a member of the
Agency; and
(e) a committee thereof, shall or may be
exercised or performed by the Agency.


(3) Proceedings relating to any transporta-
tion matter that is before the former authority
on the day immediately before the coming into
force of this section shall be taken up and
continued before the Agency but, where on that
day any such matter is in the course of being
heard or investigated by the former authority
or had been heard or investigated by the former
authority but no decision or order had been
rendered or made thereon, the former authority
shall, subject to subsection (4) but otherwise
notwithstanding any Act of Parliament, com-
plete the hearing or investigation and render a
decision or make an order, as the case may
require, in connection with the matter and, for
those purposes only, the former authority shall
continue to exist and the members thereof shall
continue in office as such.


(4) The Governor in Council may, by order,
direct that any matter specified in the order
that is in the course of being heard or investi-
gated by the former authority on the day
immediately before the coming into force of
this section but on which no decision or order
has been rendered or made shall, notwithstand-
ing subsection (3), be taken up and continued
before the Agency on such terms and condi-
tions as are specified in the order for the pro-
tection and preservation of the rights and inter-
ests of the parties to the matter and of the
general public.


prive, ces pouvoirs ou fonctions sont, sauf indi-
cation contraire du contexte, attribues et con fe-
res a I'Office; s'il s'agit de pouvoirs et fonctions
de l'autorite anterieure attribues ou conferes :


a) au president de celle-ci, ces derniers sont
attribues au president de I'Office;
b) au vice-president de celle-ci, ces derniers
sont attribues au vice-president de I'Office;
c) au secreta ire de celle-ci, ces derniers sont
attribues au secreta ire de l'Office;
d) a un commissaire de celle-ci, ces derniers
sont attribues a un membre de I'Office;
e) a un cornite de celle-ci, ces derniers sont
attribues a l'Office.


(3) Toute procedure relative a une question
de transport pendante devant l'autorite ante-
rieure irnmediaternent avant la date d'entree en
vigueur du present article doit etre portee et
continuee devant l'Office; cependant, si a cette
date la question fait l'objet d'une audition ou
d'une enquete par l'autorite anterieure ou a fait
I'objet d'une telle audition ou enquete, mais
qu'aucune decision ou ordonnance n'ait encore
ete rendue, l'autorite anterieure doit, so us
reserve du paragraphe (4) mais par derogation
a toute loi federale, terminer l'audition ou l'en-
quete et rendre une decision ou une ordon-
nance, selon le cas, sur la question et, a cette
fin uniquernent, l'autorite anterieure continue
d'exister et ses membres sont maintenus en
poste.


(4) Le gouverneur en conseil peut, par
decret, ordonner que toute question precisee
dans Ie decret qui fait l'objet d'une audition ou
enquete par l'autorite anterieure a la date pre-
cedant immediatement l'entree en vigueur du
present article, a condition qu'aucune decision
ou ordonnance n'ait encore ete rendue, soit
continuee, par derogation au paragraphe (3),
devant l'Office selon les modalites specifiees
dans Ie decret pour assurer la protection et Ie
maintien des droits des parties sur la question
et ceux du public.
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(5) For the purposes of subsection (3), the
former authority shall complete the hearing or
investigation in accordance with the authority
vested in it on the day immediately before the
coming into force of this section and render or
make such decision or order as it could have
rendered or made under the authority vested in
it on that day.


(6) A decision or order rendered or made by
the former authority pursuant to this section
shall be entered as a decision or order of the
Agency and have the same force and effect as
if it had been rendered or made by the Agency.


(7) Every decision, order, rule, regulation
and direction issued, rendered or made under
the provisions of any Act of Parliament by the
former authority, by the former authority with
the approval of the Governor in Council, by the
Board of Transport Commissioners for Canada
or by that Board with the approval of the
Governor in Council, or by any predecessor of
either of those bodies in relation to transport
matters, that is in force on the day immediately
before the coming into force of this section and
is not inconsistent with this Act or any other
Act of Parliament continues in force as if it
were a decision, order, rule, regulation or direc-
tion issued, rendered or made by the Agency or
by the Agency with the approval of the Gover-
nor in Council where the decision, order, rule,
regulation or direction, if made after the
coming into force of this section, would be
required to be made by the Agency with the
approval of the Governor in Council.


(8) While the members of the former author-
ity continue in office in accordance with this
section, they may, if so appointed, hold office
as members of the Agency, but a person who,
pursuant to this subsection, holds more than
one office is entitled to be remunerated in
respect of one only of those offices.


(9) The Governor in Council, when satisfied
that subsections (3) to (5) and (8) are spent,
may, by order, repeal those subsections and the
former authority thereupon ceases to exist and
every person appointed to hold office as a
member of the former authority thereupon
ceases to hold that office.


(10) No person appointed to hold office as a
member of the former authority has any right
to claim or receive any compensation, damages,
indemnity or other form of relief from Her
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(5) Pour I'application du paragraphe (3),
l'autorite anterieure doit terminer I'audition ou
l'enquete conformernent aux pouvoirs qui lui
sont conferes a la date precedant immediate-
ment l'entree en vigueur du present article et
rendre la decision ou I'ordonnance qu'elle
aurait pu rendre en vertu des pouvoirs qui lui
etaient conferes a cette date.


(6) La decision ou I'ordonnance rendue par
l'autorite anterieure en vertu du present article
est assirnilee a une decision ou ordonnance de
l'Office et a Ie meme effet que si elle avait de
rendue par l'Office.


(7) Chaque decision, ordonnance, regie,
reglement ou directive rendu ou pris aux termes
d'une loi federale et chaque regie, reglernent ou
directive ainsi pris par l'autorite anterieure ou
par la Commission des transports du Canada
ou par l'une ou l'autre avec I'approbation du
gouverneur en conseil ou par les predecesseurs
de ces organismes, a l'egard de questions de
transport, et qui, d'une part, est en vigueur lors
de l'entree en vigueur du present article et,
d'autre part, n'est pas incompatible avec la
presente loi ou toute autre loi federale reste en
vigueur comme s'il s'agissait d'une decision,
ordonnance, regie, reglement ou directive de
l'Office ou de celui-ci avec l'approbation du
gouverneur en conseil dans les cas ou la deci-
sion, I'ordonnance, la regie, Ie reglement ou la
directive, si rendu ou pris apres l'entree en
vigueur du present article, devrait l'etre avec
I'approbation du gouverneur en conseil.


(8) Les membres qui sont maintenus en poste
aux termes du present article peuvent sirnulta-
nernent etre nommes a I'Office mais alors, les
personnes qui, par application du present para-
graphe, detiennent deux postes ne sont rernune-
rees qu'a l'egard d'un de ces postes.


(9) Le gouverneur en conseil peut, par
decret, abroger les paragraphes (3) a (5) et (8)
s'il est d'avis qu'ils sont perirnes et l'autorite
anterieure cesse d'exister et toute personne
nomrnee au poste de membre de l'autorite ante-
rieure cesse d'occuper ce poste.


(10) Les personnes nomrnees au poste de
membres de l'autorite anterieure n'ont aucun
droit de reclarner ou de recevoir une compensa-
tion, des domrnages-interets, une indernnite au
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Majesty in right of Canada or from any of her
servants or agents for ceasing to hold office
under subsection (9) or for the abolition of that
office by operation of this Act.


Exception (II) Notwithstanding subsection (10), the
Governor in Council may, by order, authorize
or provide relief of a form described in that
subsection.


Records, etc. 273. Books, records and documents held by
the former authority on the day immediately
before the coming into force of this section are
transferred to the Agency, except to the extent
that they are required by the former authority
for the purposes of carrying out functions under
subsection 272(3).


DIVISION II


RELATED AND CONSEQUENTIAL
AMENDMENTS


R.S.,c. A·I Access to Information Act


274. (I) Schedule I to the Access to Infor-
mation Act is amended by striking out the
reference to


"Canadian Transport Commission
Commission canadienne des transports"


(2) Schedule I to the said Act is further
amended by adding thereto, in alphabetical
order under the heading "Other Government
Institutions", a reference to


"National Transportation Agency
Office national des transports"


275. (I) Schedule II to the said Act is
amended by striking out the reference to "sub-
section 256(2)" opposite the reference to


"Railway Act
Loi sur les chemins de fer"


(2) Schedule II to the said Act is further
amended by adding thereto, in alphabetical
order, a reference to


"National Transportation Act, 1987
Loi de 1987 sur les transports nationaux"


and by adding a corresponding reference in
respect of that Act to "subsection 46(3), sec-
tion 54 and subsections 120(5), 170(2), 259(2)
and 269(1 )",


une autre forme de dedommagement de Sa
Majeste du chef du Canada ou de ses pre poses
ou mandataires en raison de l'abolition de leur
poste en vertu du paragraphe (9) ou par l'appli-
cation de la presente loi.


(II) Malgre Ie paragraphe (10), Ie gouver- Exception
neur en conseil peut autoriser ou prevoir, par
decret, un dedomrnagement dans une des
formes visees a ce paragraphe.


273. Sauf dans la mesure ou ils sont neces- Dossiers, etc.
saires a l'autorite anterieure pour l'exercice des
pouvoirs et fonctions prevus au paragraphe
272(3), les livres, registres et autres documents
conserves par l'autorite lors de l'entree en
vigueur du present article sont transferes a
J'Office.


SECTION II


MODIFICATIONS CONNEXES ET
CORRELATIVES


Loi sur l'acces a I'information L.R., ch. A-I


274. (I) L'annexe I de la Loi sur faeces a
/'information est modifiee par suppression de
ce qui suit:


«Commission canadienne des transports
Canadian Transport Commission»


(2) L'annexe I de la meme loi est modifiee
par insertion, suivant I'ordre alphabetique, sous
I'intertitre «Autres institutions federates», de ce
qui suit:


«Office national des transports
National Transportation Agency»


275. (I) L'annexe II de la merne loi est
rnodifiee par suppression du renvoi au «para-
graphe 256(2)>> en regard de la mention
suivante:


«Loi sur les chemins de fer
Railway Act.


(2) L'annexe II de la rnerne loi est rnodifiee
par insertion, suivant I'ordre alphabetique, de
ce qui suit:


«Loi de 1987 sur les transports nationaux
National Transportation Act, 1987.


et par insertion d'un renvoi correspondant rela-
tivement a cette loi a «paragraphe 46(3),
article 54 et paragraphes 120(5), 170(2),
259(2) et 269(1 )•.
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Aeronautics Act Loi sur l'aeronautique L.R .. ch. A-2


276. Part II of the Aeronautics Act is
repealed.


Air Canada Act


277. All that portion of subsection 12(i) of
the Air Canada Act preceding paragraph (a)
thereof is repealed and the following substitut-
ed therefor:


"12. (I) The Governor in Council may,
consistent with section 3 of the National
Transportation Act. 1987,"


Atlantic Region Freight Assistance Act


278. Section 5 of the Atlantic Region
Freight Assistance Act is amended by adding
thereto, immediately after subsection (2) there-
of, the following subsection:


"(2.1) The estimated saving certified by
the Agency under subsection (2) shall be
calculated by subtracting from the amount of
compensation estimated by the Agency
under that subsection the portion of that
amount that is, in the opinion of the Agency,
attributable to any rebate, reduction or
allowance that may have been granted by a
railway company from the tariffs approved
by the Agency under subsection 8( 1.1) of the
Maritime Freight Rates Act_"


Canadian Aviation Safety Board Act


279. Paragraph 3(b) of the Canadian Avia-
tion Safety Board Act is repealed and the
following substituted therefor:


"(b) in or over any place other than a
place referred to in paragraph (a), where
Canada is requested to investigate by an
appropriate authority in that place or
where the aviation occurrence involves an
aircraft in respect of which, or that is
operated by a person to whom, a Canadian
aviation document has been issued under
Part I of the Aeronautics Act."


276. La partie II de la Loi sur l'aeronauti- L.R .• ch. 33 (I"


que est abrogee. suppl.), art. 2
et 3


Loi sur Air Canada


277. Le passage du paragraphe 12( I) de la
Loi sur Air Canada qui precede I'alinea a} est
abroge et remplace par ce qui suit:


L.R .• ch. A-IO


«12. (l ) Le gouverneur en conseil peut, en lndernnite


conforrnite avec l'article 3 de la Loi de 1987
sur les transports nationaux :.


Loi sur les subventions au transport des L.R .• ch. A-IS


marchandises dans la Region atlantique


278. L'articIe 5 de la Loi sur les subventions
au transport des marchandises dans la Region
atlantique est modifie par insertion, apres Ie
paragraphe (2), de ce qui suit:


«(2.1) Le montant estimatif de l'economie
certifie par l'Office en vertu du paragraphe
(2) est constitue du montant estimatif de Ja
compensation que celui-ci determine, duquel
est soustrait la fraction de ce montant que
l'Office estime attribuable a un rabais sur les
prix au a une allocation afferente a ceux-ci
qui peut avoir ete accordee par une cornpa-
gnie de chemin de fer sur les tarifs approuves
par l'Office en vertu du paragraphe 8(1.1) de
la Loi sur les taux de transport des mar-
chandises dans les provinces Maritimes .•


Loi sur Ie Bureau canadien de la securite
aerienne


279. L'alinea 3b) de la Loi sur le Bureau
canadien de la securite aerienne est abroge et
rem place par ce qui suit:


.b) en tout autre lieu. y compris I'espace
aerien correspondant, lorsqu'une autorite
cornpetente du lieu a presente une
demande d'enquete au Canada ou si Ie fait
aeronautique met en cause un aeronef a
l'egard duque1, ou exploite par une per-
sonne a qui, un document d'aviation cana-
dien a ete delivre sous Ie regime de la
partie I de la Loi sur l'aeronautique .•


Exclusion des
rabais sur Ies
prix. etc. dans
le calcul de
l'estirne


L.R .. ch. C-12
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280. Sections 15 and 16 of the Canadian
National Railways Act are repealed and the
following substituted therefor:


"IS. Notwithstanding anything in the
Government Railways Act or any other Act
of Parliament, the provisions of the National
Transportation Act, 1987 and of the Rail-
way Act respecting the construction, mainte-
nance and operation of a railway, except
sections III to 188, apply in respect of any
Canadian Government Railway that would,
but for the passing of this Act, be subject to
the Government Railways Act, but only for
the period during which the management
and operation of that railway is entrusted to
the National Company, and all the provi-
sions of the Expropriation Act, and all legal
procedure in matters arising under the
Expropriation Act apply, during that period,
to the Canadian Government Railway in like
manner as if this Act had not been passed.


16. All the provisrons of the National
Transportation Act, 1987 and of the Rail-
way Act apply to the National Company,
except


(a) sections 47 to 54, III to 122, 125 to
132,134 to 137, 144 to 147 and 149 to 188
of the Railway Act; and
(b) such other provisions of the Railway
Act as are inconsistent with this Act or the
Expropriation Act as made applicable to
the National Company by this Act."


281. Section 45 of the said Act is repealed
and the following substituted therefor:


"45. The Minister of Transport may
appoint or direct any person to inquire into
and report on any matters or things relating
to or affecting National Railways or their
works and undertakings, and any person so
appointed or directed may, for the purposes
of and in connection with the inquiry or
report, do all such things and exercise all
such powers as are referred to or mentioned
in section 33 of the National Transportation
Act. 1987."


Part VIII


Loi sur les Chemins de fer nationaux du
Canada


280. Les articles IS et 16 de la Loi sur les
Chemins de fer nationaux du Canada sont
abroges et rem places par ce qui suit:


alS. Nonobstant toute disposition de la
Loi sur les chemins de fer de ['Etat ou de
toute autre loi federale, les prescriptions de
la Loi de 1987 sur les transports nationaux
et de la Loi sur les chemins de fer concer-
nant la construction, I'entretien ct l'exploita-
tion d'un chemin de fer, sauf les articles III
a 188, s'appJiquent a tout Chemin de fer du
gouvernement canadien qui, sans I'adoption
de la presente loi, serait assujetti a la Loi sur
les chemins de fer de ['Etat, mais seulement
pour la periode durant laquelle la gestion et
I'exploitation de chemin de fer sont confiees
a la Compagnie du National. Toutes les dis-
positions de la Loi sur l'expropriation et
toute la procedure judicia ire relative aux
questions qui relevent de celle-ci s'appli-
quent, au cours de cette periode, a ce
Chemin de fer du gouvernement canadien, de
la meme maniere que si la presente loi
n'avait pas ete adoptee.


16. Toutes les dispositions de la Loi de Compagnie du
National1987 sur les transports nationaux et de la


Loi sur les chemins de fer s'appliquent a la
Compagnie du National, sauf:


a) les articles 47 a 54, III a 122, 125 a
132,134 a 137, 144 a 147 et 149 a 188 de
la Loi sur les chemins defer;
b) toutes autres dispositions de la Loi sur
les chemins de fer qui sont incompatibles
avec la presente loi ou la Loi sur l'expro-
priation, rendues applicables a la Compa-
gnie du National par la presente loi .•


Chemins de fer
du gouverne-
ment canadien


281. L'article 45 de la merne loi est abroge
et rem place par ce qui suit:


«45. Le ministre des Transports peut desi-
gner une personne pour faire une enquete et
un rapport sur toutes questions ou choses
concernant ou interessant les Chemins de fer
nationaux ou leurs ouvrages et entreprises,
ou la charger de faire une telle enquete et un
tel rapport. Toute personne ainsi designee ou
chargee peut, aux fins et au sujet de cette
enquete ou de ce rapport, accomplir toutes
les choses et exercer tous les pouvoirs prevus


Enquete et
rapport
concernant les
chemins de fer
nationaux
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Canadian Radio-television and
Telecommunications Commission Act


282. Subsections 14(2) and (3) of the
Canadian R tdio-television and Telecommuni-
cations Commission Act are repealed and the
following substituted therefor:


"(2) The Executive Committee and
Chairman shall exercise the powers and per-
form the duties and functions in relation to
telecommunication, other than broadcasting,
vested by the Railway Act, the National
Telecommunications Powers and Procedures
Act or any other Act of Parliament in the
Commission and the President thereof,
respectively. "


Energy Supplies Emergency Act


283. (1) Subsection 35(1) of the Energy
Supplies Emergency Act is repealed and the
following substituted therefor:


"35. (I) For the purpose of ensuring ade-
quate supplies of a controlled product in the
various parts of Canada, the Board may
direct the National Transportation Agency
to order railway cars, motive power or other
railway equipment to be allotted, distributed,
used or moved as required by the Board and
to order railway lines and railway facilities to
be used and shared as required by the Board,
and the Agency is hereby vested with all
such powers, in addition to its powers under
the Railway Act and the National Transpor-
tation Act, 1987, as are necessary to enable
the Agency to carry out or enforce the direc-
tion of the Board."


(2) Subsection 35(3) of the said Act is
repealed and the following substituted therefor:


"(3) Section 29 of the National Trans-
portation Act, 1987 does not apply in respect
of any contlict between a regulation made
under this Act and a regulation made under
that Act, and in the event of any such con-
flict, the regulation made under this Act
prevails,"
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a l'article 33 de la Loi de 1987 sur les
transports nationaux .•
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Loi sur Ie Conseil de ia radiodiffusion et des L.R .• ch, C-22


telecommunica tions canadiennes


282. Les paragraphes 14(2) et (3) de la Loi
sur Ie Conseil de la radiodiffusion et des tele-
communications canadiennes sont abroges et
rernplaces par ce qui suit:


«(2) En matiere de telecommunications -
a I'exclusion de la radiodiffusion -, le
bureau et Ie president exercent les attribu-
tions que la Loi sur les chemins defer, la Loi
nationale sur les attributions en matiere de
telecommunications ou toute autre loi fede ..
rale confere respectivement au Conseil et at
son president.»


Loi d'urgence sur les approvisionnements
d'energie


283. (1) Le paragraphe 35(1) de la Loi
d'urgence sur les approvisionnements d'energie
est abroge et rem place par ce qui suit:


«35. (1) Afin d'assurer des approvisionne-
ments adequats d'un produit controle dans
les diverses regions du Canada, l'Office peut
enjoindre at I'Office national des transports
d'ordonner la repartition, la distribution,
I'usage ou la mise en mouvement des voitures
de chemin de fer, de la force motrice ou de
tout autre materiel ferroviaire ainsi que
l'exige l'Office, et d'ordonner l'usage et la
mise en commun des lignes de chemin de fer
et d'installations ferroviaires ainsi qu'il
I'exige; l'Office national des transports est
investi, en sus des pouvoirs prevus par la Loi
sur les chemins de fer et par la Loi de 1987
sur les transports nationaux de tous les pou-
voirs qui lui sont necessaires pour executer
ou faire observer les directives de l'Office .•


(2) Le paragraphe 35(3) de la merne loi est
abroge et remplace par ce qui suit:


.(3) L'article 29 de la Loi de 1987 sur les
transports nationaux ne s'applique pas en
rapport avec un contlit entre un reglernent
pris en vertu de la presente loi et un regle-
ment pris en vertu de cette loi; advenant un
tel contlit, Ie reglernent pris en vertu de la
presente loi I'emporte .•


Telecommuni-
cations a
l'exclusion de la
radiodiffusion


L.R., ch. E-9


Transport
ferroviaire


Conflit entre
divers POUVOI rs
reglernentaires
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284. Subsection 37( I) of the said Act is
repealed and the following substituted therefor:


"37. (1) For the purpose of ensuring ade-
quate supplies of a controlled product in the
various parts of Canada, the Board may
direct the National Transportation Agency


(a) to order any Canadian ship to be used
or sailed as required by the Board, and
(b) to authorize a ship that is not a
Canadian ship to carry any controlled
product between points in Canada when no
Canadian ship is available to carry the
controlled product,


and the Agency is hereby vested with all
such powers, in addition to its powers under
the National Transportation Act, 1987, as
are necessary to enable the Agency to carry
out or enforce the direction of the Board,"


285. Section 38 of the said Act is amended
by substituting for the reference to "National
Transportation Act" a reference to "National
Transportation Act, 1987",


286. Section 40 of the said Act is repealed
and the following substituted therefor:


"40. Without limiting the application of
sections 41 and 42 of this Act, an order made
by the National Transportation Agency or
the National Energy Board pursuant to any
directions issued by the Energy Supplies
Allocation Board under sections 35 to 37 of
this Act may be enforced in the same manner
as any order made by the National Transpor-
tation Agency or the National Energy Board
under the National Transportation Act,
1987 or the National Energy Board Act, as
the case may be,"


Excise Tax Act


287. (I) The definition "certified air carri-
er" in section 8 of the Excise Tax Act is
repealed and the following substituted therefor:


" "certified air carrier" means
(a) an air carrier who is authorized by
the National Transportation Agency
under Part II of the National Transpor-
tation Act, 1987 to operate a domestic
service or an international service, and


284. Le paragraphe 37(1) de la rneme loi est
abroge et rernplace par ce qui suit:


.37. (1) Afin d'assurer des approvisionne-
ments adequats d'un produit controle dans
les diverses regions du Canada, l'Office peut
enjoindre a l'Office national des transports:


a) d'ordonner que tout navire canadien
soit utilise ou conduit comme l'exige
1'0ffice;
b) d'autoriser un navire qui n'est pas un
navire canadien a transporter tout produit
controle entre divers points du Canada
lorsqu'il n'y a pas de navire canadien de
disponible pour transporter ce produit.


L'Office national des transports est investi,
en sus des pouvoirs prevus par la Loi de 1987
sur les transports nationaux de tous les pou-
voirs qui lui sont necessaires pour executer
ou faire observer les directives de l'Office.s


285. L'article 38 de la rneme loi est modi fie
par substitution, a la mention de «Loi sur les
transports nationaux», de la mention de «Loi de
1987 sur les transports nationaux».


286. L'article 40 de la merne loi est abroge
et rem place par ce qui suit:


.40. Sans restreindre l'application des
articles 41 et 42 de la presente loi, une
ordonnance rendue par l'Office national des
transports ou l'Office national de l'energie en
application des directives donnees par l'Of-
fice de repartition des approvisionnements
d'energie en vertu des articles 35 a 37 de la
presente loi peut etre executee de la merne
maniere que toute ordonnance rendue par
l'Office national des transports ou 1'0ffice
national de l'energie en vertu de la Loi de
1987 sur les transports nationaux ou de la
Loi sur l'Office national de l'energie, selon Ie
cas.»


Loi sur la taxe d'accise


287. (I) La definition de atransporteur
aerien titulaire de certificate, a l'article 8 de la
Loi sur fa taxe d'accise, est abrogee et rempla-
cee par ce qui suit:


«transporteur aerien titulaire de certificats
a) Transporteur aerien habilite, sous Ie
regime de la partie II de la Loi de 1987
sur les transports nationaux, a exploiter
un service interieur ou un service
international;


Part VIII
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L.R., ch. E-IS
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Jurisdiction
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(b) an air carrier, other than an air
carrier described in paragraph (a), who,
personally or by agent, sells in Canada
transportation of a person by air that is
to be provided in whole or in part by an
air carrier described in paragraph (a);"


(2) Section 8 of the said Act is further
amended by adding thereto, in alphabetical
order within the section, the following defini-
tion:


" "air carrier" means a person who provides
transportation of a person by air;"


288. Paragraph l8(I)(b) of the said Act is
repealed and the following substituted therefor:


"(b) make adjustments in or refund any
portion of the tax paid on the transporta-
tion of a person by air that has not been
provided or only partially provided or any
tax that has been collected in error by the
licensed air carrier."


289. (I) Paragraph 21 (d) of the said Act is
repealed and the following substituted therefor:


"(d) exempt from the operation of this
Part the transportation of a person by air
on any classes or groups of air services, air
carriers or aircraft;"


(2) Paragraph 21 (j) of the said Act is
repealed and the following substituted therefor:


"(j) vary the requirements of section 20
with respect to returns and the time of
remitting for licensed air carriers who are
authorized by the National Transportation
Agency to operate international charter
flights from Canada, or exempt those car-
riers from the provisions of that section
with respect to returns, subject to such
terms and conditions as the Governor in
Council considers to be in the public
interest;"


Government Railways Act


290. Section 15 of the Government Railways
Act is repealed and the following substituted
therefor:


"15. The Minister shall, with respect to all
tariffs of rates to be charged for the carriage
of traffic on the lines and tracks to which the
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b) transporteur aenen, autre qu'un
transporteur aerien vise a l'alinea a),
qui, personnellement ou par l'entremise
d'un representant, vend au Canada des
services de transport aerien de voya-
geurs, fournis en tout ou en partie par
un transporteur aerien vise a l'alinea
a) .•


(2) L'article 8 de la meme loi est modifie par
insertion, suivant l'ordre alphabetique, de CI!
qui suit:


«transporteur aerier» Personne qui fournit -rrnnsporteur


de aerier»des services de transport aerien "air carrier"
voyageurs .•


288. L'alinea 18(I)b) de la me me loi est
abroge et rernplace par ce qui suit:


«b) reajuster ou rembourser une partie de
la taxe irnposee sur les services de trans-
port aerien de voyageurs qui n'ont pas ete
fournis ou ne I'ont ete que partiellement ou
d'une taxe irnposee par erreur par un
transporteur aerien titulaire de licence .•


289. (1) L'alinea 21 d) de la merne loi est
abroge et remplace par ce qui suit:


ad) soustraire a l'application de la pre-
sente partie, en ce qui a trait au transport
aerien de voyageurs, certaines classes ou
certains groupes de services aeriens, de
transporteurs aeriens ou d'aeronefs»


(2) L'alinea 2 If) de la merne loi est abroge et
rernplace par ce qui suit:


of) modifier les exigences de l'article 20
relatives aux rapports et a la date de verse-
ment pour les transporteurs aeriens titulai-
res de licence autorises par I'Office natio-
nal des transports a effectuer des vols
d'affreternent internationaux en prove-
nance du Canada, ou exempter ces trans-
porteurs des dispositions de cet article
relatives aux rapports, sous reserve des
modalites qu'il estime d'interet public»


Loi sur les chemins de fer de I'Etat


290. L'article 15 de la Loi sur les chemins
de fer de l'Etat est abroge et remplace par ce
qui suit:


«15. Le ministre se con forme, en ce qui Juridiction sur
les tarifsconcerne les tarifs de prix applicables all


transport de voyageurs et de marchandises


L.R., ch, G·?
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running powers mentioned in section 12
extend, comply with Division I of Part III of
the National Transportation Act. 1987 and
the National Transportation Agency has the
same jurisdiction with regard to those tariffs
as it has under that Act in the case of the
tariffs of railway companies."


Agency to fix
terms and
conditions


291. Subsection 16{l) of the said Act is
repealed and the following substituted therefor:


"16. (I) The terms and conditions, and
the payment or compensation on, for or sub-
ject to which the running powers mentioned
in section 12 may be exercised shall, subject
to this Act, be determined by the National
Transportation Agency on the application of
the Minister in accordance with the rules of
procedure of the Agency."


R.S.. c. M-I Maritime Freight Rates Act


"Commission"
«Commission»


292. The definition "Commission" in section
2 of the Maritime Freight Rates Act is
repealed and the following substituted therefor:


•• "Commission" means the National Trans-
portation Agency;"


Powers of
Commission


293. All that portion of subsection 3(2) of
the said Act preceding paragraph (c) thereof is
repealed and the following substituted therefor:


"(2) The Commission is authorized and
directed


(a) to approve the cancellations under
paragraph (I )(a) and, subject to section
120 of the National Transportation Act.
1987 and to the provisions of Division I of
Part III of that Act respecting tariffs of
tolls for the carriage of freight that are not
inconsistent with this Act, to approve all
tariffs of tolls substituted therefor;
(b) to maintain or cause to be maintained
the substituted tariffs, subject to section
120 of the National Transportation Act,
1987 and to the provisions of Division I of
Part III of that Act respecting tariffs of
tolls that are not inconsistent with this
Act, at the general rate level of approxi-
mately twenty per cent below the tolls or
rates existing on July I, 1927, while the
cost of railway operation in Canada
remains approximately the same as at that


sur les lignes et voies auxquelles s'applique Ie
droit de cojouissance prevu par l'article 12, a
la section Ide la partie III de la Loi de 1987
sur les transports nationaux; I'Office natio-
nal des transports possede, en ce qui con-
cerne ces tarifs, la juridiction que lui confere
cette loi sur les tarifs des compagnies de
chemin de fer.»


291. Le paragraphe 16(1) de la merne loi est
abroge et remplace par ce qui suit:


«16. (1) Les conditions auxquelles peut
s'exercer ainsi la cojouissance visee a l'article
12, et Ie prix ou dedommagement a verser
pour cet exercice, sont, sous reserve des
autres dispositions de la presente loi, deter-
mines par l'Office national des transports, a
la demande du ministre, conforrnement aux
regles de procedure de cet Office»


Loi sur les tau x de transport des marchandises
dans les provinces Maritimes


292. La definition de «Commission», a l'arti-
cle 2 de la Loi sur les taux de transport des
marchandises dans les provinces Maritimes,
est abrogee et remplacee par ce qui suit:


.Commission» L'Office national des trans-
ports.»


293. Le passage du paragraphe 3(2) de la
merne loi qui precede l'alinea c) est abroge et
rernplace par ce qui suit:


.(2) La Commission a l'autorite et il lui
est ordonne :


a) d'approuver les annulations en vertu de
l'alinea (I )a) et, sous reserve de I'article
120 de la Loi de 1987 sur les transports
nationaux et des dispositions de la section
I de la partie III de cette loi concernant les
tarifs de taxes pour Ie transport des mar-
chandises qui ne sont pas incompatibles
avec la presente loi, d'approuver tous les
tarifs de taxes substitues;
b) de maintenir ou de faire en sorte que
soient maintenus les tarifs substitues, sous
reserve de l'article 120 de la Loi de 1987
sur les transports nationaux et des disposi-
tions de la section I de la partie III de
cette loi concernant les tarifs de taxes qui
ne sont pas incompatibles avec la presente
loi, au niveau general d'environ vingt pour
cent au-dessous des taxes ou taux existants
au I cr juillet 1927 tant que le coat d'exploi-
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date, but the Commission may allow the
increase or reduction of those tolls or
tariffs to meet increases or reductions in
the cost of operations; and"


294. Section 6 of the said Act is repealed
and the following substituted therefor:


"6. (I) For the purpose of sections 112
and 113 of the National Transportation Act,
1987, a freight rate in respect of a preferred
movement shall consist of the rate specified
in the tariff of tolls, as modified by any
confidential contract in respect of that move-
ment, and the amount of the compensation
paid or to be paid out of the Consolidated
Revenue Fund and attributable to that rate,
as determined by the Commission.


(2) Traffic moving by rail in containers or
trailers out of the select territory described in
sections 7 and 12 shall be treated as all rail
traffic even though the traffic moves by a
mode other than rail from a point of origin
within the select territory not served by rail
to a point within that territory that is served
by rail."


295. (I) Subsections 8( I) and (2) of the said
Act are repealed and the following substituted
therefor:


"8. (I) Other companies that own or oper-
ate lines of railway in or extending into the
select territory may file with the Commission
tariffs of tolls respecting freight movements
similar to the preferred movements that meet
the freight rate specified in the tariff that is
referred to in section 6.


(1.1) In determining for the purposes of
this section whether a toll meets the freight
rate specified in the tariff that is referred to
in section 6, no regard shall be had to any
modification of that freight rate by a con-
tract that the parties thereto agree to keep
confidential.


(2) The Commission, subject to the provi-
sions of Division I of Part III of the National
Transportation Act. 1987 respecting tariffs
of tolls that are not inconsistent with this
Act, shall approve the tariffs of tolls filed
under this section."


Chap. 28


tation des chemins de fer au Canada
demeure approximativement Ie meme qu'a
cette date; mais la Commission peut per-
mettre au besoin I'augmentation ou la
diminution de ces taxes ou tarifs pour faire
face aux augmentations ou reductions du
cofit des operationso


294. L'article 6 de la merne loi est abroge et
remplace par ce qui suit:


«6. (I) Pour I'application des articles 112
et 113 de la Loi de 1987 sur les transports
nationaux, un taux de transport des mar-
chandises pour Ie mouvement prefere est
compose du taux specifie dans Ie tarif de
taxes, modifie par tout contrat confidentiel
ayant rapport a ce mouvement et du montant
de la compensation payee ou a payer sur Ie
Tresor et correspondant a ce taux selon la
determination de la Commission.


(2) Le trafic ferroviaire par conteneurs ou
remorques en provenance du territoire choisi
vise aux articles 7 et 12 est considere comme
entierement ferroviaire, merne si Ie transport
s'effectue par un mode autre que ferroviaire
entre un point d'origine situe dans ce terri-
toire et non desservi par rail et un point qui y
est situe et desservi par rail.»


295. (I) Les paragraphes 8(1) et (2) de la
meme loi sont abroges et remplaces par ce qui
suit:


«8. (1) Les autres compagnies qui posse-
dent ou exploitent des !ignes de chemin de
fer dans Ie territoire choisi, ou y penetrant,
peuvent deposer a la Commission des tarifs
de taxes sur Ie mouvement des marchandises
semblable aux mouvements preferes confor-
mes aux tau x de fret specifies dans Ie tarif
vise a I'article 6.


(1.1) Les modifications du taux de fret,
specifie dans un tarif vise a I'article 6, appor-
tees par un contrat que les parties sont con-
venues de garder confidentiel ne sont pas
prises en compte lors de la determination,
pour I'application du present article, de la
conformite d'une taxe Ii ce taux de fret.


(2) La Commission, sous reserve des dis-
positions de la section I de la partie III de la
Loi de 1987 sur les transports nationaux
concernant les tarifs de taxes qui ne sont pas
incompatibles avec la presente loi, doit
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(2) Subsection 8(4) of the said Act is
repealed and the following substituted therefor:


H(4) The Minister of Transport shall
authorize, in accordance with and subject to
such regulations as the Governor in Council
may prescribe, the payment out of the Con-
solidated Revenue Fund to a company to
which this section applies of an amount equal
to the difference between


(a) the compensation, as certified by the
Commission, for the reduction in tolls
maintained by the company in a calendar
year with respect to tariffs approved by the
Commission under subsection (2), and
(b) the sum of


(i) any amount payable by the company
under subsection (7), and
(ii) such portion of the compensation as
is, in the opinion of the Commission,
attributable to any rebate, reduction or
allowance that may have been granted
by the company from the tariffs
approved by the Commission under sub-
section (2).


(5) Every railway company to which this
section applies shall report to the Commis-
sion the amount of any rebate, reduction or
allowance that may be granted by the com-
pany from the tariffs approved by the Com-
mission under subsection (2).


(6) The Commission may authorize and
direct that an adjustment be made, in any
payment to a company to which this section
applies, for or on account of any overpay-
ment made under this section to that com-
pany where, pursuant to subsection (4), an
amount has been paid to that company.


(7) Where, pursuant to subsection (6), the
Commission authorizes and directs that an
adjustment be made in any payment to a
company to which this section applies, the
Minister of Transport shall notify the com-
pany and the company shall forthwith repay
to the credit of the Receiver General an
amount equal to that of the adjustment."


approuver les tarifs de taxes deposes en vertu
du present article .•


(2) Le paragraphe 8(4) de la rneme loi est
abroge et remplace par ce qui suit:


«(4) Le ministre des Transports doit auto-
riser, en application des reglernents que Ie
gouverneur en conseil peut prendre, Ie paie-
ment sur Ie Tresor a une compagnie, a
laquelle Ie present article s'applique, d'un
montant egal a la difference entre les mon-
tants suivants :


a) la compensation, certifiee par la Com-
mission, pour l'abaissement des taxes
maintenues par la compagnie au cours
d'une annee civile en ce qui concerne les
tarifs approuves par la Commission en
vertu du paragraphe (2);
b) la somme des deux montants suivants :


(i) un montant payable par la cornpa-
gnie en vertu du paragraphe (7),
(ii) la fraction de la compensation que
la Commission estime attribuable a un
rabais sur les prix ou toute allocation
afferente a ceux-ci qui peut avoir ete
accordee par la compagnie sur les tarifs
approuves par la Commission en vertu
du paragraphe (2).


(5) La compagnie de chemin de fer a
laquelle Ie present article s'applique doit
rendre compte a la Commission du montant
de tout rabais sur les prix ou toute allocation
afferente a ceux-ci qu'elle peut accorder sur
les tarifs approuves par la Commission en
vertu du paragraphe (2).
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(6) La Commission peut autoriser et Rajustement


ordonner un rajustement sur un paiement
effectue a une compagnie a laquelle le pre-
sent article s'applique au titre d'un paiement
en trop effectue en vertu du present article a
cette compagnie dans les cas ou, en applica-
tion du paragraphe (4), un paiement a ete
effectue a cette compagnie.


(7) Dans les cas ou, en application du
paragraphe (6), la Commission autorise et
ordonne un rajustement sur un paiement
effectue a une compagnie a laquelle Ie pre-
sent article s'applique, le ministre des Trans-
ports doit aviser la compagnie et celle-ci
rembourse sans delai au receveur general Ie
montant de ce rajusternent.»


Rernbourse-
ment par la
compagnie
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296. Section 10 of the said Act is repealed
and the following substituted therefor:


"10. The Commission may hear and
determine all questions arising under this
Act subject to such rights of appeal as are
provided in the National Transportation Act,
1987."


297. Subsections 12(3) and (4) of the said
Act are repealed.


298. Section 13 of the said Act is repealed.


National Energy Board Act


299. (I) The definition "pipeline" in section
2 of the National Energy Board Act is repealed
and the following substituted therefor:


""pipeline" means a line that is used or to
be used for the transmission of oil or gas,
alone or with any other commodity, and
that connects a province with any other
province or provinces or extends beyond
the limits of a province or the offshore
area as defined in section 123, and
includes all branches, extensions, tanks,
reservoirs, storage facilities, pumps, racks,
compressors, loading facilities, interstation
systems of communication by telephone,
telegraph or radio and real and personal
property and works connected therewith;"


(2) Paragraph (a) of the definition "toll" in
section 2 of the said Act is repealed and the
following substituted therefor:


"(a) for the shipment, transportation, trans-
mission, care, handling or delivery of hydro-
carbons or of another commodity that is
transmitted through a pipeline, or for storage
or demurrage or the like,"


National Transportation Act


300. The long title of the National Trans-
portation Act is repealed and the following
substituted therefor:


"An Act respecting powers and procedures in
relation to certain telecommunications
matters"


301. Sections I and 2 of the said Act are
repealed and the following substituted therefor:


"I. This Act may be cited as the National
Telecommunications Powers and Procedures
Act.


Cbap.2l8


296. L'article 10 de la rnerne loi est abroge
et rernplace par ce qui suit:


«10. La Commission peut entendre et
decider toutes questions qui surgissent sous
l'autorite de la presente loi, sous reserve des
droits d'appel prevus dans la Loi de 1987 sur
les transports nationaux»


297. Les paragra phes 12(3) et (4) de la
merne loi sont abroges.


298. L'articJe 13 de la merne loi est abroge.


Loi sur I'Office national de l'energie


299. (1) La definition de «pipelines, a l'arti-
cJe 2 de la Loi sur l'Office national de l'ener-
gie, est abrogee et rernplacee par ce qui suit:


«pipeline» Canalisation servant ou destinee a
servir au transport du petrole ou du gaz,
seul ou avec un autre produit, et reliant
une province et une ou plusieurs autres
provinces, ou s'etendant au-dela des limi-
tes d'une province ou de la zone extraco-
tiere, au sens de I'article 123, y compris les
branchements, extensions, citernes, reser-
voirs, installations de stockage ou de char-
gement, pompes, rampes de chargement,
compresseurs, systemes de communication
entre stations par telephone, telegraphe ou
radio, ainsi que les ouvrages, ou autres
biens immeubles ou meubles, connexes .••


(2) L'alinea a) de la definition de .droit», a
I'article 2 de la merne loi, est abroge et rem-
place par ce qui suit:
.a) au titre notamment de l'expedition, du
transport, de la preservation, de la rnanuten-
tion, du stockage ou de la livraison des
hydrocarbures ou d'un autre produit trans-
porte par pipeline, ou des surestaries:s


Loi sur les transports nationaux


300. Le titre integral de la Loi sur les trans-
ports nationaux est abroge et rernplace par ce
qui suit:


«Loi concernant les attributions relatives a
certaines matieres de telecommunications>
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301. Les articles I et 2 de la rnerne loi sont
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2. In this Act,
"Commission" means the Canadian Radio-


television and Telecommunications Com-
mission;


"Minister" means the Minister of Communi-
cations;


"Secretary" means such officer or employee
of the Commission as is designated by the
Commission to carry out secretarial duties
for the Commission."


302. The heading preceding section 4 and
sections 4 to 15 of the said Act are repealed.


303. Section 17 of the said Act is repealed
and the following substituted therefor:


"17. The Commission may hold more
than one sitting at the same time and, when-
ever circumstances render it expedient to
hold a sitting elsewhere than in the National
Capital Region described in the schedule to
the National Capital Act, may hold the sit-
ting in any part of Canada."


304. Sections 20 to 46 of the said Act are
repealed.


305. The headings preceding section 47 and
sections 47 and 48 of the said Act are repealed
and the following substituted therefor:


"GENERAL JURISDICTION AND POWERS IN


RESPECT OF TELECOMMUNICATIONS


47. (I) Words and expressions used in this
Act and not otherwise defined in this Act
have the same meanings as in the Railway
Act.


(2) The provisions of this Act relating to
sittings of the Commission and the disposal
of business, witnesses and evidence, practice
and procedure, orders and decisions of the
Commission and review thereof and appeals
therefrom apply in the case of every inquiry,
complaint, application or other proceeding
under the Railway Act or any other Act of
Parliament, other than the Broadcasting Act,
imposing any duty or function on the Com-
mission, and the Commission shall exercise
and enjoys the same jurisdiction and author-
ity in matters under any such Acts as are
vested in the Commission under this Act.


Part VIII


2. Les definitions qui suivent s'appliquent
a la presente loi.
«Cornmissions ou «Conseib Le Conseil de la


radiodiffusion et des telecommunications
canadiennes.


«ministre» Le ministre des Communications.


Definitions


.Commission»
au .Conseil.
"Commission"


cministre_
"Minister"


«Secretaire- Le fonctionnaire ou l'ernploye .Secretaire •
du Conseil nomme par celui-ci pour "Secretary"


accomplir le travail de secretaire.»


302. L'intertitre qui precede I'article 4 et les
articles 4 a 15 de la merne loi sont abroges,


303. L'article 17 de la meme loi est abroge
et remplace par ce qui suit:


«l7. Le Conseil peut tenir plus d'une
seance en rneme temps, et lorsque des cir-
constances font naitre l'opportunite de tenir
une seance ailleurs que dans la region de la
capitale nationale definie a I'annexe de la Loi
sur la capitale nationale, il peut sieger en
tout endroit du Canada .•


304. Les articles 20 a 46 de la merne loi sont L.R., ch. 19(2'
abroges. suppl.). art. 51,


ch. 17(3'
suppl.), art. 27


305. Les intertitres qui precedent l'article 47
et les articles 47 et 48 de la rnerne loi sont
abroges et rernplaces par ce qui suit:


Seances
simultanees


.COMPETENCE GENERALE EN MATIERE DE


TELECOMMUNICATIONS


47. (I) Les mots et expressions utilises Terminologic


dans la presente loi qui ne sont pas definis
ailleurs dans la presente loi s'entendent au
sens de la Loi sur les chemins de fer.


(2) Les dispositions de la presente loi se Application


rapportant aux seances du Conseil et au tra-
vail effectue par Ie Conseil ainsi qu'a I'exa-
men de ses temoins et a la presentation de la
preuve, a ses pratiques et ses procedures, a
ses ordonnances et decisions et aux revisions
et appels de celles-ci s'appliquent a toute
enquete, plainte, demande ou autre proce-
dure en vertu de la Loi sur les chemins de fer
ou de toute autre loi federale, sauf la Loi sur
la radiodiffusion, qui confere des attribu-
tions au Conseil; lorsqu'il traite de questions
relevant de ces autres lois, le Conseil jouit
des attributions que lui confere la presente
loi.
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(3) In the event of any inconsistency be-
tween the provisions of this Act and the
Railway Act or any other Act of Parliament,
the provisions of this Act prevail.


48. Nothing in this Act applies in respect
of any matter involving a company or a
railway or any person in relation to a com-
pany or a railway unless the matter pertains
to telecommunication as defined in the
Canadian Radio-television and Telecom-
munications Commission Act."


306. Subsection 64(2) of the said Act is
amended by striking out the following portion
of the endorsement set out in that subsection:


"[Seal] President of the Canadian Transport
Commission."


Pilotage Act


307. Subsection 34(2) of the Pilotage Act is
repealed and the following substituted therefor:


"(2) Any interested person who has
reason to believe that any charge in a pro-
posed tariff of pilotage charges is prejudicial
to the public interest, including, without
limiting the generality thereof, the public
interest that is consistent with the national
transportation policy set out in section 3 of
the National Transportation Act, 1987, may
file a notice of objection setting out the
grounds therefor with the National Trans-
portation Agency within thirty days after
publication of the proposed tariff in the
Canada Gazette."


Privacy Act


308. (1) The schedule to the Privacy Act is
amended by deleting therefrom the reference to


"Canadian Transport Commission
Commission canadienne des transports"


(2) The schedule to the said Act is further
amended by adding thereto, in alphabetical
order, under the heading "Other Government
Institutions", a reference to


"National Transportation Agency
Office national des transports"


Chap. 28


(3) En cas d'incornpatibilite entre les dis-
positions de la presente loi et de la Loi sur
les chemins de fer ou de toute autre loi
federale, les dispositions de la presente loi
I'emportent.


48. Rien dans la presente loi ne s'applique
a une matiere mettant en cause une compa-
gnie ou un chemin de fer ou une personne
relativement a une compagnie ou a un
chemin de fer a moins que I'affaire en ques-
tion ne concerne les telecommunications au
sens de la Loi sur Ie Conseil de la radiodif-
fusion et des telecommunications canadien-
nes .•


306. Le paragraphe 64(2) de la merne loi est
rnodifie par suppression du passage suivant :


.[Sceau] President de la Commission canadiennc des
transports .•


Loi sur Ie pilotage


307, Le paragraphe 34(2) de la Loi sur le
pilotage est abroge et remplace par ce qui suit:


.(2) Tout interesse qui a des raisons de
croire qu'un droit figurant dans un projet de
tarif des droits de pilotage nuit a l'interet
public, notamment l'interet public qui est
compatible avec la politique nationale des
transports enoncee a I'article 3 de la Loi de
1987 sur les transports nationaux, peut
deposer aupres de I'Office national des trans-
ports, dans les trente jours qui suivent la
publication du projet de tarif dans la Gazette
du Canada, un avis d'opposition motive.»


Loi sur la protection des renseignements
personnels


308. (1) L'annexe de la Loi sur la protection
des renseignements personnels est modifiee par
suppression de ce qui suit:


«Ccmmission canadienne des transports
Canadian Transport Commission»


(2) L'annexe de la merne loi est modifiee par
adjonction, suivant I'ordre alphabetique, SOllS


I'intertitre .Autres institutions federates», de ce
qui suit:


.Office national des transports
National Transportation Agency»
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R.S., c. P-JS Public Service Staff Relations Act


National Transportation, 1987 Part VIII


309. (I) Part I of Schedule I to the Public
Service Staff Relations Act is amended by
deleting therefrom the reference to


"Canadian Transport Commission
Commission canadienne des transports"


(2) Part I of Schedule I to the said Act is
further amended by adding thereto, in
alphabetical order, a reference to


"National Transportation Agency
Office national des transports"


R.S., c. P-J6 Public Service Superannuation Act


310. (I) Part II of Schedule I to the Public
Service Superannuation Act is amended by
deleting therefrom the reference to


"Canadian Transport Commission
Commission canadienne des transports"


(2) Part II of Schedule I to the said Act is
further amended by adding thereto, in
alphabetical order, a reference to


"National Transportation Agency
Office national des transports"


311. Part III of Schedule I to the said Act is
amended by adding thereto, in alphabetical
order, a reference to


"Canadian Transport Commission
Commission canadienne des transports"


R.S., c. R-J Railway Act


312. The definition "Commission" in sub-
section 2(1) of the Railway Act is repealed and
the following substituted therefor:


" "Commission" means the National Trans-
portation Agency established by the Na-
tional Transportation Act, 1987, except
that, in relation to telegraphs or tele-
phones, "Commission" means the Canadi-
an Radio-television and Telecommunica-
tions Commission established by the
Canadian Radio-television and Telecom-
munications Commission Act;"


"Commission ,.
«Commission»


Powers on
inspections


313. Subsection 10(3) of the said Act is
repealed and the following substituted therefor:


"(3) Section 33 of the National Trans-
portation Act, 1987 applies, with such


Loi sur les relations de travail dans la fonction L.R., ch. P-3S


publique


309. (I) La partie I de I'annexe I de la Loi
sur les relations de travail dans 10 fonction
pub/ique est rnodifiee par suppression de ce qui
suit:
«Commission canadienne des transports


Canadian Transport Commission»


(2) La partie I de l'annexe I de la rneme loi
est modifiee par adjonction, suivant l'ordre
alphabetique, de ce qui suit:
«Office national des transports


National Transportation Agency»


Loi sur la pension de la fonction publique


310. (1) La partie II de l'annexe I de la Loi
sur la pension de la fonction publique est
modifiee par suppression de ce qui suit:
.Commission canadienne des transports


Canadian Transport Commission»
(2) La partie II de I'annexe I de la merne loi


est rnodifiee par adjonction, suivant l'ordre
alphabetique, de ce qui suit:


«Office national des transports
National Transportation Agency»


311. La partie III de I'annexe I de la merne
loi est rnodifiee par adjonction, suivant l'ordre
alphabetique, de ce qui suit:


«Commission canadienne des transports
Canadian Transport Commission»


L.R., ch. P-J6


Loi sur les chemins de fer L.R., ch, R-3


312. La definition de «Commission», au
paragraphe 2( 1) de la Loi sur les chemins de
fer, est abrogee et rernplacee par ce qui suit:


«Commissior» L'Office national des trans-
ports constitue par la Loi de 1987 sur les
transports nationaux ou, en ce qui con-
cerne Ie telegraphe ou Ie telephone, Ie Con-
seil de la radiodiffusion et des telecommu-
nications canadiennes constitue par la Loi
sur le Conseil de fa radiodiffusion et des
telecommunications canadiennes»


cCommission_
"Commission"


313. Le paragraphe 10(3) de la merne loi est
abroge et remplace par ce qui suit:


«(3) L'article 33 de la Loi de 1987 sur les
transports nationaux s'applique, compte


Pouvoirs lors
d'une inspection
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modifications as the circumstances require,
in respect of an inspection under subsection
(2), other than an inspection in relation to
telegraphs or telephones.


(3.1) Every inspecting engineer appointed
under subsection (1), as that subsection
applies by virtue of section 339, has the same
powers with regard to any inspection
described in subsection (2), as that subsec-
tion applies by virtue of that section, as are
by this Act or by section 85 of the National
Telecommunications Powers and Procedures
Act conferred on a person appointed by the
Commission to make an inquiry and report
on any matter pending before the Commis-
sion."


314. The said Act is further amended by
adding thereto, immediately before section II
thereof, the following section:


"10.1 (I) No person shall construct or
operate a railway that is within the legisla-
tive authority of Parliament unless that
person is authorized by a Special Act to do
so or, where the Special Act is letters patent
incorporating a company under section 11,


(a) the railway constructed or operated is
a railway in respect of which a certificate
of public convenience and necessity was
issued under subsection 12(2); or
(b) no railway is constructed and the ter-
mini and route of the line of the railway
that is operated are specified in a certifi-
cate of fitness issued under subsection
12(5).


(2) For greater certainty, a railway com-
pany that is continued as a corporation under
the Canada Business Corporations Act and
that constructs or operates a railway does not
contravene subsection (I) if, apart from that
continuance, the railway company would not
contravene subsection (I)."


315. (I) Subsection 12(1) of the said Act is
repealed and the following substituted therefor:


"12. (1) No letters patent shall issue
under section 11 unless


(a) a certificate of public convenience and
necessity is issued under subsection (2); or


Chap. 28


tenu des adaptations de circonstance, a une
inspection prevue au paragraphe (2), autre
qu'une inspection relative aux telegraphes au
aux telephones.


(3.1) A chaque ingenieur-inspecteur
nornme en vertu du paragraphe (I), puisque
ce paragraphe s'applique sous l'autorite de
I'article 339, sont conferes, relativement a
une inspection visee au paragraphe (2), puis-
que ce paragraphe s'applique sous l'autorite
de I'article 339, les memes pouvoirs que la
presente loi ou I'article 85 de la Loi nationale
sur les attributions en matiere de telecom-
munications accorde a une personne nomrnee
par la Commission pour faire enquete et
rapport sur toute affaire pendante devant la
Commission.»


314. La meme loi est modifiee par insertion,
avant I'article II, de ce qui suit:


«10.1 (I) Aucune personne ne peut cons-
truire ou exploiter un chemin de fer sous
l'autorite legislative du Parlernent, sauf si
cette personne a recu une autorisation en
vertu d'une loi speciale ou, lorsque la loi
speciale consiste en des lettres patentes cons-
tituant une compagnie en personne morale en
vertu de I'article II :


a) ou bien Ie chemin de fer ainsi construit
ou exploite est un chemin de fer pour
lequel fut delivre un certificat d'utilite
publique en vertu du paragraphe 12(2);
b) ou bien aucun chemin de fer n'est cons-
truit et les tetes de ligne et Ie parcours de
la ligne du chemin de fer exploite sont
specifies dans Ie certificat d'aptitude deli-
vre en vertu du paragraphe 12(5).


(2) II est entendu qu'une compagnie de
chemin de fer prorogee sous Ie regime de la
Loi sur les societes par actions et qui cons-
truit ou exploite un chemin de fer n'enfreint
pas Ie paragraphe (I) si, hormis cette proro-
gation, la compagnie de chemin de fer n'en-
freint pas Ie paragraphe (I ) .•


315. (I) Le paragraphe 12(1) de la me me loi
est abroge et rernplace par ce qui suit:


u12. (I) Aucunes lettres patentes ne sont
delivrees en vertu de I'article 11 a moins que
ne soit de livre :


a) soit un certificat d'utilite publique en
vertu du paragraphe (2);
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(b) a certificate of fitness is issued under
subsection (5)."


(2) Section 12 of the said Act is further
amended by adding thereto the following
subsections:


"(5) The Commission shall, within one
hundred and twenty days after application
therefor, issue a certificate of fitness in
respect of a proposed incorporation if the
Commission is satisfied that the proposed
company would, if incorporated,


(a) be capable of operating an existing
line of railway safely; and
(b) be adequately insured against claims
arising from the operation of the line of
railway.


(6) An application made under subsection
(5) must be in writing and indicate the ter-
mini and route of every line of railway pro-
posed to be operated by the proposed
company.


(7) The applicant shall file with the Com-
mission such additional information as the
Commission may require for the proper con-
sideration of the application.


(8) The Commission shall give or cause to
be given such public or other notice of the
application as to it appears to be reasonable
in the circumstances.


(9) The Commission shall consider the
application and any representations made
with respect thereto and shall prepare a
report in writing setting out its findings.


(10) A certificate issued under subsection
(5) must specify the termini and route of
every line of railway to be operated by the
proposed company.


(II) The Commission shall, on applica-
tion, vary a certificate issued under subsec-
tion (5) and, where the application is to
change the termini or route of any line speci-
fied in the certificate or to add a line to the
certificate, subsections (6) to (10) apply,
with such modifications as the circumstances
require, in respect of the application as if it
were an application for a certificate.


(12) A railway the termini and route of
which are specified in a certificate issued
under subsection (5) is hereby declared to be


b) soit un certificat d'aptitude en vertu du
paragraphe (5) .•


(2) L'article 12 de la rnerne loi est rnodifie
par adjonction de ce qui suit:


«(5) La Commission doit, dans un delai de
cent vingt jours apres une demande de certi-
ficat d'aptitude, Ie delivrer, relativement a
une demande de constitution en personne
morale, si elle est convaincue que la compa-
gnie proposee serait, une fois constituee :


a) apte a exploiter de facon securitaire
une ligne de chemin de fer deja existante;
b) assuree de facon adequate contre les
reclamations survenant lors de I'exploita-
tion de la Iigne de chemin de fer.


(6) Une demande faite en vertu du para-
graphe (5) doit etre ecrite et indiquer les
tetes de ligne et Ie parcours de chaque ligne
de chemin de fer que la compagnie faisant la
demande se propose d'exploiter.


(7) Le demandeur doit deposer aupres de
la Commission tout renseignement supple-
menta ire necessaire a l'etude de la demande.


(8) La Commission doit donner ou faire
donner l'avis public ou autre de toute
demande qui lui semble raisonnable en
I'occurrence.


(9) La Commission doit etudier la
demande et toute representation connexe et
rediger un rapport y indiquant ses conclu-
sions.


(10) Un certificat delivre en vertu du para-
graphe (5) doit indiquer les tetes de ligne et
Ie parcours de chaque ligne de chemin de fer
que se propose d'exploiter le demandeur.


(11) La Commission doit, sur demande,
modifier un certificat delivre en vertu du
paragraphe (5) et, lorsque la demande opere-
rait un changement relativement a une tete
de ligne ou au parcours d'une ligne figurant
au certifieat ou ajouterait une ligne au certi-
ficat, les paragraphes (6) a (10) s'appliquent,
compte tenu des adaptations de circonstance,
en ce qui concerne une demande comme s'il
s'agissait d'une demande de eertificat.


(12) Un chemin de fer dont les tetes de
ligne et le parcours de ligne figurent au
certificat delivre sous l'autorite du paragra-
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a work for the general advantage 'of
Canada."


316. Sections 94 and 95 of the said Act are
repealed and the following substituted therefor:


"94. (1) Where any railway, or any sec-
tion of railway, is sold under the provisions of
a deed or mortgage, or at the instance of the
holders of a mortgage, bond or debenture for
the payment of which a charge has been
created thereon, or under any other lawful
proceeding, and the purchaser is not author-
ized to operate the railway, the purchaser
shall not operate the railway until authority
to operate it has been obtained as provided in
this section.


(2) Notwithstanding subsection (1), the
purchaser may, pending the obtaining of au-
thority to operate the railway, operate the
railway for a period not exceeding fifteen
days after the date of the purchase, subject
to this Act and to the provisions of the
Special Act, in so far as they can be made
applicable.


(3) The Commission may, on the applica-
tion of a purchaser described in subsection
(1), authorize the purchaser to operate the
railway for a period not exceeding six
months, subject to such terms and conditions
as the Commission considers appropriate.


(4) An application made under subsection
(3) must


(a) be in writing;
(b) indicate the termini and route of the
railway and the Special Act under which
the railway was constructed and operated;
and
(c) be accompanied by a copy of any writ-
ing preliminary to the conveyance of the
railway, made as evidence of the purchase,
a duplicate or authenticated copy of the
deed of conveyance of the railway and
such additional information as the Com-
mission may require for the proper con-
sideration of the application.


(5) Where the Commission authorizes a
purchaser to operate a railway under subsec-
tion (3), the purchaser is authorized, for the
period specified by the Commission and sub-
ject to any terms and conditions of the
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phe (5) est declare etre une entreprise a
l'avantage general du Canada .•


316. Les articles 94 et 95 de la merne loi
sont abroges et rernplaces par ce qui suit:


«94. (I) Lorsqu'un chemin de fer, ou une
section de chemin de fer, se vend conforrne-
ment aux stipulations d'un acte ou d'une
hypotheque, ou a la demande de detenteurs
d'une hypotheque, d'une obligation ou d'une
debenture, pour Ie paiement desquelles a ete
greve ce chemin de fer ou cette section de
chemin de fer, ou en execution de quelque
autre procedure reguliere, et que l'acquereur
n'a pas l'autorisation de l'exploiter, l'acque-
reur ne peut exploiter Ie chemin de fer avant
d'en avoir obtenu l'autorisation con forme-
ment au present article.


(2) Nonobstant Ie paragraphe (1), l'acque-
reur peut, en attendant I'autorisation d'ex-
ploiter Ie chemin de fer, exploiter Ie chemin
de fer pour une periode n'excedant pas
quinze jours suivant la date de l'achat, sous
reserve des autres dispositions de la presente
loi et des dispositions de la loi speciale,
autant qu'application peut en etre faite.


(3) La Commission peut, sur demande
d'un acquereur vise au paragraphe (I), auto-
riser l'acquereur a exploiter Ie chemin de fer
pour une periode n'excedant pas six mois,
sous reserve des conditions qu'elle juge
indiquees.


(4) Une demande faite en vertu du para-
graphe (3) doit :


a) etre faite par ecrit:
b) indiquer les tetes de ligne et Ie trajet du
chemin de fer achete, et la loi speciale sous
Ie regime de laquelle il a ete construit et
exploite;
c) etre accompagnee d'une copie de tout
ecrit preliminaire se rapportant a la ces-
sion du chemin de fer, execute en foi de cet
achat, d'un double ou d'une copie authen-
tique de l'acte de cession du chemin de fer
et de tout renseignement supplernentaire
que la Commission juge utile.


(5) Lorsque la Commission autorise un
acquereur a exploiter un chemin de fer en
vertu du paragraphe (3), l'acquereur est
autorise pour la periode specifiee par la
Commission et sous reserve de toute condi-
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authorization and, in so far as they can be
made applicable, the provisions of the Spe-
cial Act, to operate the railway and, subject
to this Act and to the National Transporta-
tion Act, 1987, to charge such rates in
respect of traffic carried thereon as the com-
pany previously owning and operating the
railway was authorized to charge.


(6) If the purchaser does not acquire the
power to operate the railway within the
period specified by the Commission under
subsection (3), the Commission may extend
the period for a further period not exceeding
six months and no longer.


Agreements for Sale, Lease and
Amalgamation


95. Subject to Parts III and VII of the
National Transportation Act, 1987, where
the company is authorized by any Special
Act or other Act of Parliament to enter into
an agreement with any other company,
whether within the legislative authority of
Parliament or not, for


(a) selling, conveying or leasing to the
other company all or substantially all the
railway and undertaking of the company,
(b) purchasing or leasing from the other
company all or substantially all the rail-
way and undertaking of the other com-
pany,or
(c) amalgamation,


the agreement shall be first approved by
resolutions of the shareholders of each com-
pany party thereto, each passed by a majori-
ty of not less than two thirds of the votes cast
by the shareholders who vote in respect of
that resolution at a general meeting of the
shareholders ."


317. Section 110 of the said Act is repealed.


318. Section 124 of the said Act is repealed
and the following substituted therefor:


"124. No railway company shall make
any change, alteration or deviation in its
railway, or any portion thereof, until section
123 is complied with."


tion de I'autorisation et, autant qu'applica-
tion peut en etre faite, des dispositions de la
loi speciale, a exploiter Ie chemin de fer et,
sous reserve des autres dispositions de la
presente loi et de la Loi de 1987 sur les
transports nationaux, a percevoir les prix
pour le transport qui s'y fait, que la compa-
gnie qui possedait et exploitait anterieure-
ment le chemin de fer eta it autorisee a
percevoir.


(6) Si l'acquereur n'obtient pas Ie pouvoir Prolongation


d'exploiter Ie chemin de fer dans la periode
specifiee par la Commission en vertu du
paragraphe (3), la Commission peut prolon-
g.er Ie ?elai pour une periode n'excedant pas
SIX mots,


Traites de vente, d' affermage ou de fusion


95. Sous reserve des parties III et VII de
la Loi de 1987 sur les transports nationaux,
lorsqu'une compagnie est autorisee, par une
loi speciale ou une autre loi federate, a traiter
avec une autre compagnie qui releve ou non
de l'autorite legislative du Parlement :


a) soit pour la vente, la cession ou l'affer-
mage a cette compagnie de la totalite ou
de la quasi-totalite de son chemin de fer et
de son entreprise;
b) soit pour l'achat ou I'affermage de la
totalite ou quasi-totalite de I'entreprise et
du chemin de fer de cette compagnie;
c) soit pour la fusion des deux entreprises,


ce traite doit d'abord etre approuve par reso-
lutions des actionnaires de chacune des com-
pagnies parties au traite, adoptees par une
majorite d'au moins deux tiers des actionnai-
res votant sur cette resolution a une assern-
blee generale des actionnaires .•


Trait': pour la
vente.
l'afferrnage ou
la fusion de
chemins de fer


317. L'article 110 de la rneme loi est abroge.


318. L'article 124 de la meme loi est abroge
et remplace par ce qui suit:


«124. Aucune compagnie de chemin de fer
ne peut operer de changement, de modifica-
tion ou de deviation dans son chemin de fer
ou dans une partie de son chemin de fer,
avant d'avoir rempli les forrnalites que pres-
crit I'article 123.»
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319. The heading preceding section 133 and
section 133 of the said Act are repealed.


320. The heading preceding section 138 and
section 138 of the said Act are repealed.


321. Subsection 170(4) of the said Act is
repealed.


322. Section 198 of the said Act is repealed.


323. The headings preceding section 254 and
sections 254 to 263 of the said Act are repealed
and the following substituted therefor:


"DISCONTINUANCE OF PASSENGER TRAIN
SERVICES"


324. (I) Paragraph (b) of the definition
"claim period" in subsection 270(1) of the said
Act is repealed and the following substituted
therefor:


"(b) ending on the date fixed by the Com-
mission, or as varied pursuant to section 64
of the National Transportation Act. 1987,
for the discontinuance of the service or
part thereof;"


(2) Subsection 270(4) of the said Act is
repealed and the following substituted therefor:


"(4) The Commission shall examine the
claim and shall certify the amount of the
actual loss, if any, that in its opinion was
attributable to the service and the Minister,
on the recommendation of the Commission,
may, in respect of the loss, cause to be paid
out of the Consolidated Revenue Fund an
amount not exceeding eighty per cent of the
loss as certified by the Commission."


325. Sections 271 to 274 of the said Act are
repealed and the following substituted therefor:


"271. Sections 144 to 147 of the National
Transportation Act, 1987 apply, with such
modifications as the circumstances require,
in relation to any passenger train service and,
for that purpose, "traffic" means the traffic
of passengers and includes any rolling stock
relating to the transportation of passengers."


326. The said Act is further amended by
adding thereto, immediately before section 275
thereof, the following section:


"274.1 On the coming into force of this
section, section 275 ceases to apply to rail-
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319. L'article 133 de la meme loi et l'interti-
tre qui Ie precede sont abroges.


320. L'article 138 de la merne loi et l'interti-
tre qui Ie precede sont abroges,


321. Le paragraphe 170(4) de la merne loi
est abroge.


322. L'article 198 de la meme loi est abroge,


323. L'intertitre qui precede l'article 254 et
les articles 254 a 263 de la merne loi sont
abroges et remplaces par ce qui suit:


«ABANDON DES SERVICES DE TRAIN DE
VOYAGEURS_


324. (1) L'alinea b) de la definition de
«periode de reclamation», au paragraphe 270( I)
de la meme loi, est abroge et remplace par ce
qui suit:


«b) qui se termine a la date fixee par la
Commission, ou modifiee en conformite
avec l'article 64 de la Loi de 1987 sur les
transports nationaux, pour la suppression
totale ou partielle du service»


(2) Le paragraphe 270(4) de la merne loi est
abroge et remplace par ce qui suit:


«(4) La Commission examine la reclama-
tion et, Ie cas echeant, certifie Ie montant de
la perte reelle qui, a son avis, etait attribua-
ble au service et Ie ministre, sur la recom-
mandation de la Commission, peut, relative-
ment a la perte, faire verser sur Ie Tresor un
montant n'excedant pas quatre-vingt pour
cent de la perte certifiee par la Commission .•


325. Les articles 271 a 274 de la merne loi
sont abroges et remplaces par ce qui suit:


«271. Les articles 144 a 147 de la Loi de
1987 sur les transports nationaux s'appli-
quent, compte tenu des adaptations de cir-
constance, en ce qui concerne tout service de
train-voyageurs et a cette fin, «transport»
s'entend du transport de voyageurs, y com-
pris du materiel roulant ayant rapport avec
Ie transport des voyageurs .•


326. La merne loi est modifiee par insertion,
avant l'article 275, de ce qui suit:
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way companies, except to the extent that that
section applies to railway companies by
virtue of section 339."


Non-applica-
tion


327. Section 277 of the said Act is repealed.


328. The said Act is further amended by
adding thereto, immediately before section 278
thereof, the following section:


"277.1 On the coming into force of this
section, section 278 ceases to apply to rail-
way companies, except to the extent that that
section applies to railway companies by
virtue of section 339_"


Power to make
tolls


329. Subsection 279(6) of the said Act is
repealed and the following substituted therefor:


"(6) Notwithstanding section 3, the power
given by this Act to the company to fix,
prepare and issue tariffs, tolls and rates, and
to change and alter them, is not limited or in
any manner affected by any Act of Parlia-
ment or by any agreement made or entered
into pursuant thereto, whether general in
application or special and relating only to
any special railway or railways, except Term
32 of the Terms of Union of Newfoundland
with Canada set out in the schedule to the
Newfoundland Act.


Restriction (7) This section applies only in respect of
passenger tariffs."


330. The said Act is further amended by
adding thereto, immediately after section 279
thereof, the following section:


"279.1 On the coming into force of this
section, section 280 ceases to apply to rail-
way companies, except


(a) in respect of the passenger tariffs of
railway companies; and
(b) to the extent that that section applies
to railway companies by virtue of section
339."


Non-applica-
tion


331. (I) All that portion of subsection
281(3) of the said Act following paragraph (b)
thereof is repealed and the following substitut-
ed therefor:


"by railway to an Eastern port from an
inland point a level of rates consistent with
sections 112 and 113 of the National Trans-


compagnies de chemin de fer, sauf dans la
mesure ou cet article s'applique aux compa-
gnies de chemin de fer en vertu de l'article
339 .•


327. L'article 277 de la rneme loi est abroge.


328. La me me loi est modifiee par insertion,
avant I'article 278, de ce qui suit:


«277.1 A l'entree en vigueur du present
article, l'article 278 cesse de s'appliquer aux
compagnies de chemin de fer, sauf dans la
mesure ou cet article s'applique aux cornpa-
gnies de chemin de fer en vertu de I'article
339 .•


329. Le paragraphe 279(6) de la merne loi
est abroge et rernplace par ce qui suit:


«(6) Nonobstant les dispositions de l'arti-
cle 3, Ie pouvoir que la presente loi attribue a
la compagnie de fixer, de preparer et d'ernet-
tre des tarifs, taxes et taux, et de les changer
et de les modifier, n'est pas limite ni d'au-
cune facon atteint par une loi federate, ni par
un traite conclu ou passe en conforrnite avec
une telle loi, qu'elle soit generate ou speciale
dans son application et qu'elle ait trait a un
seul ou a plusieurs chemins de fer particu-
liers, a I'exception de l'article 32 des Condi-
tions de l'union de Terre-Neuve au Canada,
a I'annexe de la Loi sur Terre- Neuve.


(7) Le present article s'applique unique-
ment aux tarifs des voyageurs .•


330. La meme loi est modifiee par insertion,
apres l'article 279, de ce qui suit:


«279.1 Des l'entree en vigueur du present
article, I'article 280 cesse de s'appliquer aux
compagnies de chemin de fer, sauf:


a) en ce qui concerne les tarifs de voya-
geur des compagnies de chemin de fer;
b) dans la mesure ou cet article s'applique
aux compagnies de chemin de fer, en vertu
de l'article 339 .•


331. (1) Le passage du paragraphe 281(3)
de la meme loi qui precede l'alinea a) est
abroge et remplace par ce qui suit:
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portation Act, 1987 and shall cause those
rates to be published in the Canada
Gazette."


(2) All that portion of subsection 281(4) of
the said Act preceding paragraph (a) thereof is
repealed and the following substituted therefor:


"(4) The Governor in Council may, on the
recommendation of the Commission, author-
ize the Minister to payout of the Consolidat-
ed Revenue Fund to a railway company
under the jurisdiction of Parliament that car-
ries at Eastern rates grain moving in bulk for
export to an Eastern port from an inland
point, or flour moving for export from an
inland point to an Eastern port, when the
Eastern rates for that grain or flour, as the
case may be, are less than the rates deter-
mined and published by the Commission
under subsection (3), an amount equal to the
difference between"


332. The said Act is further amended by
adding thereto, immediately after section 281
thereof, the following section:


"281.1 On the coming into force of this
section, sections 282 and 283 cease to apply
to railway companies, except to the extent
that those sections apply to railway compa-
nies by virtue of section 339."


333. Sections 284 to 288 of the said Act are
repealed.


334. The said Act is further amended by
adding thereto, immediately before section 293
thereof, the following section:


"292.1 On the coming into force of this
section, sections 293 to 299 cease to apply to
railway companies, except to the extent that
those sections apply to railway companies by
virtue of section 339."


335. The heading preceding section 303 and
section 303 of the said Act are repealed.


336. The heading preceding section 306 and
section 306 of the said Act are repealed.


337. Section 313 of the said Act is repealed
and the following substituted therefor:
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nationaux relativement au transport par
chemin de fer jusqu'a un port de l'Est, depuis
un point de I'interieur :.


(2) Le passage du paragraphe 281(4) de la
merne loi qui precede l'alinea a) est abroge et
remplace par ce qui suit:


«(4) Le gouverneur en conseil peut, sur
recommandation de la Commission, autoriser
Ie ministre a payer, sur Ie Tresor, a une
compagnie de chemin de fer relevant de la
juridiction du Parlernent qui transporte, aux
tarifs de I'Est, du grain en vrac pour I'expor-
tation jusqu'a un port de I'Est depuis un
point de l'interieur, ou de la farine pour
I'exportation depuis un point de l'interieur
jusqu'a un port de l'Est, lorsque les tarifs de
l'Est pour ce grain ou cette farine, selon Ie
cas, sont inferieurs aux tarifs determines et
publies par la Commission en vertu du para-
graphe (3), un montant egal a la difference
entre :»


Paiement d'une
subvention


332. La merne loi est modifiee par insertion,
apres I'article 281, de ce qui suit:


«281.1 Des l'entree en vigueur du present
article, les articles 282 et 283 cessent de
s'appliquer aux compagnies de chemin de fer,
sauf dans la mesure ou ces articles s'appli-
quent aux compagnies de chemin de fer en
vertu de I'article 339.•


Non-applica-
tion


333. Les articles 284 a 288 de la meme loi
sont abroges.


334. La merne loi est modifiee par insertion,
avant I'article 293, de ce qui suit:


«292.1 Des l'entree en vigueur du present
article, les articles 293 a 299 cessent de
s'appliquer aux compagnies de chemin de fer,
sauf dans la mesure ou ces articles s'appli-
quent aux compagnies de chemin de fer en
vertu de I'article 339.•


Non-applica-
tion


335. L'article 303 de la meme loi et l'interti-
tre qui Ie precede sont abroges.


336. L'article 306 de la meme loi et l'interti-
tre qui Ie precede sont abroges,


337. L'article 313 de la rnerne loi est abroge
et remplace par ce qui suit:
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When National
Transportation
Act. 1987
applies


"313. The provisions of Part III of the
National Transportation Act. 1987 in
respect of tolls, tariffs and joint tariffs, so far
as they are deemed applicable by the Com-
mission, extend and apply to the traffic car-
ried by any railway company by sea or by
inland water between any ports or places in
Canada if the company owns, charters, uses,
maintains or works, or is a party to any
arrangement for using, maintaining or work-
ing, vessels for carrying traffic by sea or by
inland water between any ports or places in
Canada."


338. The headings preceding section 314 and
sections 314 to 320 of the said Act are
repealed.


339. All that portion of subsection 330(2) of
the said Act following paragraph (c) thereof is
repealed and the following substituted therefor:


"the Commission and the provincial commis-
sion, public utilities board or body may, by
joint session or conference or by joint board,
order any of the lines to be placed under-
ground and abrogate any right to carry them
on poles."


Application of
Act


340. Subsection 339( 1) of the said Act is
repealed and the following substituted therefor:


"339. (I) Without limiting the generality
of this subsection by anything contained in
sections 335 to 338 or in section 340, the
jurisdiction and powers of the Commission
and, in so far as reasonably applicable and
not inconsistent with sections 335 to 338,
section 340 or the Special Act, the provisions
of this Act respecting its jurisdiction and
powers, proceedings before the Commission
and offences and punishment and the other
provisions of this Act, except sections 10.1 to
213, 2 I 5 to 225, 230 to 272, 276, 279, 281,
289 to 292, 304 to 309, 313, 351 to 354, 360
to 363, 366, 370 to 399, 408 to 4 I I, 4 18 and
425 to 432, extend and apply to all compa-
nies as defined in section 334, and to all
telegraph and telephone systems, lines and
business of those companies within the legis-
lative authority of Parliament."


«313. Les dispositions de la partie IIIde la
Loi de 1987 sur les transports nationaux,
relativement aux taxes, tarifs et tarifs com-
muns, en tant que la Commission juge
qu'elles peuvent s'appliquer, s'etendent et
s'appliquent aux transports effectues par une
compagnie de chemin de fer par mer ou sur
les eaux internes entre des endroits ou des
ports du Canada, si la compagnie possede,
affrete, ernploie, entretient ou met en service
des navires, ou est partie a quelque arrange-
ment pour employer, entretenir ou mettre en
service des navires pour les transports par
mer ou sur les eaux internes entre tous ports
ou endroits au Canada .•


338. Les intertitres qui precedent I'article
314 et les articles 314 a 320 de la rnerne loi sont
abroges.


339. Le passage du paragraphe 330(2) de la
rnerne loi qui suit l'alinea c) est abroge et
rernplace par ce qui suit:


«Ia Commission et la commission provincia le,
la commission de services d'utilite publique
ou cet organisme peuvent, en une session ou
conference conjointe, ou par un bureau
mixte, ordonner que ces lignes soient placees
sous terre et a broger Ie droit de les placer sur
des poteaux .•


340. Le paragraphe 339(1) de la merne loi
est abroge et rem place par ce qui suit:


«339. (1) Sans que soit lirnitee la portee
generale du present paragraphe par quelque
stipulation des articles 335 a 338 ou 340, la
juridiction et les pouvoirs de la Commission
et, dans la mesure ou elles sont applicables et
ne sont pas incompatibles avec les articles
335 a 338, avec I'article 340 ou avec la loi
speciale, les dispositions de la presente loi
concernant ses juridictions et pouvoirs, les
procedures devant la Commission, les contra-
ventions et les peines, ainsi que les autres
dispositions de la presente loi, a l'exception
des articles 10.1 a 213, 215 a 225, 230 a 272.
276, 279. 281, 289 a 292. 304 a 309. 313.
351 a 354, 360 a 363. 366, 370 a 399, 408 a
411. 418 et 425 a 432. s'etendent et s'appli-
quent a toutes les compagnies definies a l'ar-
ticle 334. et a to us les reseaux de telegraphe
et de telephone. lignes et operations de ces
compagnies relevant de l'autorite legislative
du Parlement.s
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341. All that portion of subsection 348(1) of
the said Act preceding paragraph (a) thereof is
repealed and the following substituted therefor:


"348. (I) In computing the costs of the
undertaking of the company for the purposes
of Part III of the National Transportation
Act, 1987, and of sections 264 to 270, 281,
349 and this section, there shall be included
such allowance on a periodic basis"


342. Section 350 of the said Act is repealed
and the following substituted therefor:


"350. Where information concerning the
costs of a railway company or other informa-
tion that is by its nature confidential is
obtained from the company by the Commis-
sion in the course of any investigation under
this Act or the National Transportation Act,
1987, the information shall not be published
or revealed in such a manner as to be avail-
able for the use of any other person, unless in
the opinion of the Commission the publica-
tion is necessary in the public interest."


343. Subsection 353(3) of the said Act is
repealed and the following substituted therefor:


"(3) Any information furnished under
section 351 or 352 that is relevant to any
proceedings under this Act or the National
Transportation Act, 1987 may, for the pur-
poses of those proceedings, be published or
communicated by the government of the
province to which it was released pursuant to
section 351, or by the Minister."


344. Subsection 354(2) of the said Act is
repealed and the following substituted therefor:


"(2) Where a railway company to whom a
request is made by the Minister under sec-
tion 351 or 352 fails to comply with that
request, the Minister may, without prejudice
to any penalty to which the company may be
liable under this Act, exercise all the powers
referred to in section 33 of the National
Transportation Act. 1987 to obtain that
informa tion."


345. Section 359 of the said Act is repealed
and the following substituted therefor:


Chap. 28


341. Le passage du paragraphe 348( I) de la
merne loi qui precede l'alinea a) est abroge et
rem place par ce qui suit:


.348. (I) Dans Ie calcul des frais de I'en-
treprise de la compagnie, pour I'application
de la partie III de la Loi de 1987 sur les
transports nationaux, des articles 264 a 270,
281, 349 et du present article, est incluse
I'allocation periodique que la Commission
estime raisonnable en I'occurrence :.


342. L'article 350 de la rnerne loi est abroge
et rem place par ce qui suit:


«350. Lorsque la Commission obtient
d'une compagnie de chemin de fer, au cours
d'une enquete faite en vertu de la presente
loi, ou de la Loi de 1987 sur les transports
nationaux, des renseignements relatifs aux
frais de cette compagnie ou d'autres rensei-
gnements de nature confidenticlle, les rensei-
gnements ne pcuvent etre publies ni reveles
d'une maniere qui les rende utilisables par
quelqu'un d'autre, sauf si, de l'avis de la
Commission, cette publication est necessaire
dans l'interet public»


343. Le paragraphe 353(3) de la merne loi
est abroge et remplace par ce qui suit:


«(3) Le ministre ou Ie gouvernement de la
province qui recoit des renseignements en
vertu de I'article 351 peuvent publier ou
communiquer les renseignements fournis en
vertu des articles 351 ou 352 aux fins des
procedures intentees en vertu de la presente
loi ou de la Loi de 1987 sur les transports
nationaux, lorsqu'ils se rapportent a leur
objet.»


344. Le paragraphe 354(2) de la merne loi
est abroge et remplace par ce qui suit:


.(2) Dans les cas ou la compagnie de
chemin de fer neglige ou refuse de se confor-
mer a une demande que Ie ministre lui pre-
sente en vertu des articles 351 ou 352, ce
dernier peut, independarnment des penalites
dont la compagnie peut etre passible en vertu
de la presente loi, exercer tous les pouvoirs
que lui confere I'article 33 de la Loi de 1987
sur les transports nationaux pour obtenir les
renseignements .•


345. L'article 359 de la rnerne loi est abroge
et rernplace par ce qui suit:
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"359. Any company that, or any person
who, being a director or officer of the com-
pany, or a receiver, trustee, lessee, agent or
otherwise acting for or employed by the com-
pany, does, causes or permits to be done, any
matter, act or thing contrary to this Act, the
Special Act or the National Transportation
Act, 1987, or to any orders, regulations or
directions made under this Act or the Na-
tional Transportation Act, 1987, or omits to
do any matter, act or thing thereby required
to be done on the part of any such company
or person, is, in addition to being liable to
any penalty elsewhere provided, liable to any
person injured by any such act or omission
for the full amount of damages sustained
thereby, and the damages are not subject to
any special limitation except as expressly
provided for by this or any other Act."


346. Section 365 of the said Act is repealed
and the following substituted therefor:


"365. Every company is, in addition to
any penalty in this Act or the National
Transportation Act, 1987 provided in respect
of any contravention by the company, or any
officer, servant or agent of the company, of
any provision of this Act or the National
Transportation Act, 1987 or of any order,
direction, decision or regulation made or
given under this Act or the National Trans-
portation Act, 1987 in respect of tolls, liable,
at the suit of any person injured by reason of
any such contravention, to three times the
amount of the actual damage that the person
may be proved to have sustained."


347. The heading preceding section 374 and
section 374 of the said Act are repealed.


348. The said Act is further amended by
adding thereto, immediately before section 400
thereof, the following section:


"399.1 On the coming into force of this
section, section 400 ceases to apply to rail-
way companies, except to the extent that that
section applies to railway companies by
virtue of section 339."


.359. Toute personne qui, etant adrninis-
trateur ou dirigeant d'une compagnie, ou
agissant comme sequestre, fiduciaire, loca-
taire, agent ou a d'autres titres pour la com-
pagnie ou etant a son emploi, ou toute com-
pagnie, qui commet, fait commettre ou
permet que soit commis une chose ou un acte
contra ire a la presente loi, a la loi speciale ou
a la Loi de 1987 sur les transports natio-
naux, aux reglernents, ordonnances ou ins-
tructions pris ou donnes sous Ie regime de la
presente loi ou de la Loi de 1987 sur les
transports nationaux, ou qui omet d'accom-
plir une chose ou un acte dont l'execution est
requise de la part de cette compagnie ou de
cette personne, est passible, en sus de toute
peine prevue d'autre part, envers une per-
sonne lesee par cette action ou omission, du
montant en tier des dornmages-interets subis
de ce fait, et ces domrnages-interets ne peu-
vent etre soumis a aucune autre limitation
speciale que celles que prevoit expressernent
la presente loi ou une autre loi.»


346. L'article 365 de la rnerne loi est abroge
et rem place par ce qui suit:


«365. En sus de toute peine prescrite par
la presente loi ou par la Loi de 1987 sur les
transports nationaux a regard d'une infrac-
tion commise par la compagnie ou par un de
ses dirigeants, employes ou agents, a une
disposition de la presente loi ou de la Loi de
1987 sur les transports nationaux ou a une
ordonnance, un ordre, une decision ou un
reglernent emanant de la Commission, sous
Ie regime de ces lois, relativement aux taxes,
chaque compagnie est, sur poursuite d'une
personne lesee, par suite de cette infraction,
passible de domrnages-interets de trois fois Ie
montant du prejudice reel que Ie plaignant
peut etablir avoir eprouve.s


347. L'article 374 de la rnerne loi et l'interti-
tre qui Ie precede sont abroges,


348. La merne loi est rnodifiee par insertion,
avant I'article 400, de ce qui suit:


0399.1 Des I'entree en vigueur du present
article, l'article 400 cesse de s'appliquer aux
compagnies de chemin de fer, sauf dans la
mesure ou cet article s'applique aux compa-
gnies de chemin de fer en vertu de I'article
339.»


Part VlI\


Dommagcs-
Interets pour
rnanquerncnt
aux devoirs
imposes par la
IOJ


Infraction de
l'ordonnance
concernant les
prix de
transport


Non-applica-
tion







Partie VIII


Non-applica-
tion


R,S .• c. S-2


Governor in
Council may
vary or rescind


R,S"c. T-I?


R,S .. c. T-IS


Inquiries


Powers on
Inquiries


Transports nationaux (1987)


349. The said Act is further amended by
adding thereto, immediately after section 403
thereof, the following section:


"403.1 On the coming into force of this
section, sections 404, 405 and 407 cease to
apply to railway companies, except to the
extent that those sections apply to railway
companies by virtue of section 339."


350. The heading preceding section 412 and
section 412 of the said Act are repealed.


St. Lawrence Seaway Authority Act


351. Subsection 16(5) of the St. Lawrence
Seaway Authority Act is repealed and the fol-
lowing substituted therefor:


"(5) Section 64 of the National Trans-
portation Act, 1987 applies, with such
modifications as the circumstances require,
in respect of every report of the National
Transportation Agency under 'subsection (4)
as if the report were a decision made pursu-
ant to that Act."


Transport Act


352. The Transport Act is repealed.


Department of Transport Act


353. The Department of Transport Act is
amended by adding thereto, immediately after
section 7 thereof, the following section:


"7.1 (I) The Minister may, with the
approval of the Governor in Council, appoint
and direct any person to inquire into and
report on any matter or thing that the Minis-
ter is authorized to deal with under the Na-
tional Transportation Act. 1987, the Rail-
way Act or the "Special Act" as defined in
subsection 2(1) of the Railway Act.


(2) Section 33 of the National Transpor-
tation Act, 1987 applies, with such modifica-
tions as the. circumstances require, in respect
of any inquiry under subsection (I) and
every person summoned to attend before a
person making any such inquiry is entitled to
receive the like fees and allowances for so
doing as if summoned to attend before the
Federal Court."


Chap. 28


349. La merne loi est modifiee par insertion,
apres l'article 403, de ce qui suit:


«403.1 Des l'entree en vigueur du present
article, les articles 404, 405 et 407 cessent de
s'appliquer aUK compagnies de chemin de fer,
sauf dans la mesure ou ces articles s'appli-
quent aUK compagnies de chemin de fer en
vertu de I'article 339 .•


350. L'article 412 de la rnerne loi et l'interti-
tre qui Ie precede sont abroges,


161


Non-appltca·
lion


Loi sur I'Administration de la voie maritime du L.R .. ch. S-2


Saint-Laurent


351. Le paragraphe 16(5) de la Loi sur
l'Administration de la voie maritime du Saint-
Laurent est abroge et rem place par ce qui suit:


«(5) L'article 64 de la Loi de 1987 sur les
transports nationaux s'applique, compte
tenu des adaptations de circonstance, aux
conclusions de l'Office national des trans ..
ports visees au paragraphe (4), com me s'il
s'agissait d'une decision rendue en applica-
tion de cette loi.»


Loi sur les transports


352. La Loi sur les transports est abrogee.


Loi sur Ie rninistere des Transports


353. La Loi sur Ie ministere des Transports
est rnodifiee par insertion, apres l'article 7, de
ce qui suit:


«7.1 (I) Le ministre peut, avec l'agrernent
du gouverneur en conseil, charger quiconque
de faire enquete et rapport sur toute question
relevant de son autorite aux termes de la Loi
de 1987 sur les transports nationaux, de la
Loi sur les chemins de fer ou de la «loi
speciale» definie au paragraphe 2( 1) de la
Loi sur les chemins de fer,


(2) L'article 33 de la Loi de 1987 sur les
transports nationaux s'applique, compte
tenu des adaptations de circonstance, aces
enquetes; les personnes citees a cornparaitre
devant un enqueteur ont droit aux memes
frais et indernnites que si e1les etaient citees a
comparaitre devant la Cour federale .•


Pouvoir de
modification ou
d'annulauon du
gouverneur en
conscil


L.R .. ch. T-I?


L.R" ch. T-IS


Enquetes


Disposnion
s'appliquant
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R.S .. cT-19


R.S .. c. W-8


"Commission"
• Commission»


Application of
National
Transportation
Act. 1987


Idem


Transportation of Dangerous Goods Act
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354. Paragraph 25(1 )(a) of the Transporta-
tion of Dangerous Goods Act is repealed and
the following substituted therefor:


"(a) for the implementation of this Act
and the regulations or any provision there-
of in that province with respect to any
mode of transportation other than a mode
referred to in subsection 2(2) of the Na-
tional Transportation Act, 1987; and"


Western Grain Transportation Act


355. The definition "Commission" in sub-
section 2( I) of the Western Grain Transporta-
tion Act is repealed and the following substitut-
ed therefor:


""Commission" means the National Trans-
portation Agency;"


356. (1) Subsection 34(2) of the said Act is
repealed and the following substituted therefor:


"(2) The provisions of Division I of Part
III of the National Transportation Act,
1987, except sections 112 and 113 thereof,
apply, with such modifications as the circum-
stances require, to tariffs and rates under
this Part to the extent that those provisions
are not inconsistent with the provisions of
this Part."


(2) Subsection 34(4) of the said Act is
repealed and the following substituted therefor:


"(4) For greater certainty, nothing in this
Act shall be construed as relieving a railway
company from any obligation of the com-
pany imposed by or under section 144 of the
National Transportation Act, 1987 and pay-
ments to the company shall be deemed to be
adequate for the purposes of enabling the
company to carry out those obligations."


357. Paragraph 33(2)(b) of the said Act is
repealed and the following substituted therefor:


"(b) compute the costs of capital in
accordance with paragraph 112(4)(b) of
the National Transportation Act, 1987
and adjust that cost by any amount it
deems justified in light of the risks
associated with the movement of grain;"


Loi sur Ie transport des marchandises
dangereuses


354. L'alinea 25(1 )a) de la Loi sur Ie trans-
port des marchandises dangereuses est abroge
et rem place par ce qui suit:


CIa) mise en oeuvre, dans la province, de
tout ou partie de la presente loi et de ses
reglernents visant les modes de transport, a
l'exception de ceux mentionnes au para-
graphe 2(2) de la Loi de 1987 sur les
transports nationaux»


Loi sur Ie transport du grain de l'Ouest


355. La definition de .Commission», au
paragraphe 2( 1) de la Loi sur Ie transport du
grain de l'Ouest, est abrogee et rernplacee par
ce qui suit:


«Commissior» L'Office national des trans-
ports .•


356. (1) Le paragraphe 34(2) de la meme loi
est abrcge et rernplace par ce qui suit:


.(2) Les dispositions de la section I de la
partie III de la Loi de 1987 sur les trans-
ports nationaux, a I'exception des articles
112 et 113, s'appliquent, compte tenu des
adaptations de circonstance, aux tarifs et aux
taux prevus a la presente partie, sauf incorn-
patibilite avec celle-ci .»


(2) Le paragraphe 34(4) de la merne loi est
abroge et rernplace par ce qui suit:


.( 4) II demeure entendu que la presente Idem


loi ne decharge pas une compagnie de
chemin de fer des obligations que lui impose
l'article 144 de la Loi de 1987 sur les trans-
ports nationaux et que les versements qui lui
sont faits sont censes suffisants pour lui per-
mettre de rernplir ces obligations»


357_ L'alinea 38(2)b) de la merne loi est
abroge et rernplace par ce qui suit:


.b) calcule les coats du capital con forme-
ment a l'alinea 112( 4)b) de la Loi de 1987
sur les transports nationaux et effectue
tout rajustement qu'elle estime justifie,
compte tenu des risques afferents aux
mouvements du grain;-


Part VIII


L.R .• ch. T-19


L.R. ch. W-8


.Commission .•.
"Commission'


Application de
la wid,1987
sur les
transports
nationaux







Partie VIII


Disposition of
application and
appeal


References


Coming into
force


Transports nationaux (1987)


358. All that portion of subsection 48(2) of
the said Act preceding paragraph (a) thereof is
repealed and the following substituted therefor:


"(2) Subject to the thirty day period set
out in subsection (1), sections 59 to 63 of the
National Transportation Act. 1987 apply,
with such modifications as the circumstances
require, in respect of an application under
subsection (\) and in respect of any appeal
that results therefrom, except that"


References


359. Wherever, in any of the prOVISIOnsor
portions of the Acts set out in the schedule, the
expression "Canadian Transport Commission"
appears, there shall be substituted therefor the
expression "National Transportation Agency"
and, wherever the expression "Commission",
with reference to the Canadian Transport
Commission, appears in any provision of those
Acts, there shall be substituted therefor the
expression "Agency", with reference to the Na-
tional Transportation Agency.


COMING INTO FORCE


360. This Act or any provision thereof shall
come into force on a day or days to be fixed by
proclamation.


Chap. 28 163


358. Le passage du paragraphe 48(2) de la
meme loi qui precede l'alinea a) est abroge et
rem place par ce qui suit:


«(2) Sous reserve du delai de trente jours Decision


vise au paragraphe (I), les articles 59 a 63 de
la Loi de 1987 sur les transports nationaux
s'appliquent, compte tenu des adaptations de
circonstance, relativement a la demande
visee au paragraphe (1) et a l'appel qui en
resulte, sauf que la Commission :.


References


359. Substitution doit etre faite, aux mots References


«Commission canadienne des transports> dans
chaque disposition ou passage des lois figurant
a l'annexe, des mots «Office national des trans-
ports». Le terme «Commission», retrouve dans
ces lois et visant la Commission canadienne des
transports doit etre rem place par le terme
«Offices, qui vise l'Office national des trans-
ports.


ENTREE EN VIGUEUR


360. La presente loi ou telle de ses disposi-
tions entre en vigueur a la date ou aux dates
fixees par proclamation.


Entree en
vigueur
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SCHEDULE
(Section 359)


Item Citation Act Provision or portion of Act


I. R.S., c. A-2 Aeronautics Act Paragraph 5(b) and subsec-
tions 27(1) and (2)


2. R.S., c. A-IS Atlantic Region Freight Assistance Act Section 2


3. R.S., c. C-12 Canadian Aviation Safety Board Act Schedule


4. R.S., c. C-19 Canadian National Railways Act Section 2


5. R.S., c. E-9 Energy Supplies Emergency Act Subsections 35(2), 37(2) and
(3), 39(1), 41(2), and 42(1)
and (2)


6. R.S., c. N-7 National Energy Board Act Subsection 108(1)


7. R.S., c. N-14 National Parks Act Paragraph 7( 1)(1)


8. R.S., c. N-25 Northern Inland Waters Act Subsection 27(3)


9. R.S., c. P-14 Pilotage Act Paragraph 34(l)(b) and sub-
sections 34(3) and (4) and
35(1 )


10. R.s., c. R-4 Railway Relocation and Crossing Act Subsection 2(1)


II. R.S., c. S-2 S1. Lawrence Seaway Authority Act Subsections 16(3) and (4)


12. R.S., c. W-4 Dominion Water Power Act Subsection 7(1)
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chapitre C-14.1


LOI SUR LES CHEMINS DE FER


CHAPITRE I
CHAMP D'APPLICATION


1. La presente loi s'applique aux chemins de fer qui relevent de l'autorite legislative du Quebec.


Toutefois, elle ne s'applique pas aux organismes publics qui, dans Ie cadre de leur loi constitutive, agissent
comme transporteurs ferroviaires.


1993, c. 75, a. 1.


CHAPITRE II
ENTREPRISE DE CHEMIN DE FER


SECTION I
EXPROPRIATION


2. Le gouvernement peut, par decret, attribuer a une personne Ie pouvoir d'acquerir par expropriation:


1° un chemin de fer existant ou les terrains constituant I'emprise d'un chemin de fer existant ou a construire;


2° les terrains necessaires a la construction de ses gares et stations;


3° tout autre immeuble necessaire a sa construction ou a son entretien.


La largeur maximale de I'emprise est de 30 metres. Cette limite peut etre auqrnentee avec I'autorisation du
gouvernement.


1993, c. 75, a. 2; 1999, c.40, a. 47.


3. Le titulaire du pouvoir d'expropriation peut, a toute heure raisonnable, penetrer et circuler sur les terrains
que doit traverser Ie chemin de fer et y faire les operations necessaires pour etablir I'emplacement du
chemin de fer, marquer et determiner les parties de ces terrains requises pour la construction du chemin de
fer et mesurer I'ampleur des travaux necessaires a sa realisation.


II do it aviser les proprietaires de ces terrains au moins 48 heures avant d'exercer ces pouvoirs.


II est responsable de tout dommage cause sur les terrains non expropries dans l'execution de ces pouvoirs
et doit faire en sorte de reduire de tels dommages au minimum.


1993, c. 75, a. 3.


4. Le decret prevu a I'article 2 cesse d'avoir effet si, cinq ans apres son entree en vigueur, Ie chemin de fer
n'a pas encore ete mis en service. Ce delai peut etre prolonqe par Ie gouvernement, pour une periode qu'il
determine, a la demande du titulaire du pouvoir d'expropriation.


1993, c. 75, a. 4.


5. Avant d'abandonner de facon permanente I'exploitation de tout ou partie d'un chemin de fer, son
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proprietaire doit I'offrir au gouvernement au prix auquel il I'a lui-rnerne acquis.


1993, c. 75, a. 5.


6. Avant d'aliener ou autrement disposer d'un terrain acquis par expropriation en vue de la mise en service
d'un chemin de fer ou de I'utiliser a d'autres fins que ferroviaires, son proprietaire doit I'offrir, au prix auquel il
I'a lui-rnerne acquis:


1° a l'exproprie si Ie chemin de fer n'a pas ete mis en service;


2° au gouvernement dans Ie cas contraire.


En cas de refus, iI peut en disposer comme il I'entend.


1993, c. 75, a. 6.


SECTION II
CERTIFICAT D'APTITUDE


7. Tout transporteur ferroviaire doit obtenir, par voie de requete ecrite, un certificat d'aptitude delivre par la
Commission des transports du Quebec avant d'exercer ses activites de transport ferroviaire, sauf Ie
transporteur ferroviaire qui n'exerce ses activites qu'a l'interieur des limites d'un site commercial ou industriel
qui lui appartient.


1993, c. 75, a. 7.


8. Le certificat d'aptitude est delivre si Ie requerant fournit a la Commission:


1° une attestation d'assurance responsabilite civile conforme au montant determine par reqlernent et
couvrant tout prejudice cause au cours d'activites ferroviaires;


2° un engagement de I'assureur a aviser la Commission en cas d'annulation, de non-renouveliement OLI de
reduction de la couverture;


3° les renseignements et les documents prescrits par reqlernent.


Le requerant peut etre dispense par la Commission de I'assurance s'il produit une preuve de solvabilite
conforme aux exigences reqlementaires.


Si Ie transporteur est appele a utiliser tout ou partie d'un chemin de fer ayant fait I'objet d'un abandon il y a
un an ou plus suivant la date indiquee, selon Ie cas, a l'arrete d'abandon prevu par la Loi de 1987 sur les
transports nationaux (Lois revisees du Canada (1985), chapitre 28, 3e supplement) ou a I'avis d'abandon
vise a I'article 48 de la Loi sur la securite du transport terrestre guide (chapitre 8-3.3), il do it produire une
declaration sous serment faite par un inqenieur ayant fait I'inspection du chemin de fer, selon laquelle ce
chemin de fer peut etre utilise en toute securite sans qu'il soit necessaire de proceder a des travaux de
construction vises par la Loi sur la securite du transport terrestre guide.


Le requerant doit, en outre, payer les frais de delivrance du certificat prescrits par reqlernent.


1993, c. 75, a. 8; 1999, c.40, a.47.


9. Le titulaire d'un certificat d'aptitude doit, dans les 48 heures, informer la Commission de tout changement
dans les renseignements ou documents fournis en application de I'article 8.


1993, c. 75, a. 9.


10. La Commission peut, apres avoir donne a l'interesse I'occasion de presenter ses observations, d'office
ou a la demande du procureur general ou de toute personne interessee, suspendre pour la periode qu'elle
determine ou revoquer un certificat d'aptitude, si son titulaire:
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10 I'a obtenu sur la foi de renseignements errones ou faux;


20 n'est plus assure ou solvable conformernent a I'article 8.


La suspension ou la revocation a effet a compter de la date de sa signification a l'interesse ou a toute autre
date ulterieure determines dans la decision.


Le transporteur ferroviaire doit alors cesser ses activites de transport ferroviaire.


1993, c. 75, a. 10.


SECTION III
TARIF8


11. La presents section s'applique aux transporteurs ferroviaires qui offrent leurs services contre
remuneration.


1993, c. 75, a. 11.


12. Un transporteur ferroviaire doit, dans les sept jours de la demande d'un expediteur, lui produire un tarif
relatif aux services de transport ferroviaire indlques par l'expediteur.


Lorsque la demande concerne l'etablissernent d'un tarif conjoint entre plusieurs transporteurs ferroviaires,
ces transporteurs doivent s'entendre sur l'etablissernent de ce tarif et Ie produire a l'expediteur dans les 15
jours de sa demande.


A defaut d'entente a I'expiration de ce delai, chacun des transporteurs doit produire son tarif a l'expediteur
dans les 48 heures.


Tout tarif doit etre etabli conforrnernent au reqlernent.


1993, c. 75, a. 12.


13. La Commission peut, d'office ou sur demande, faire des recherches et colliger des renseignements a
des fins de statistiques sur toute question concernant les prix ou les conditions applicables a un transport
ferrovia ire.


Elle peut, dans Ie cas de mediation ou d'arbitrage prevu a la section IV, transmettre, sur demande, au
rnediateur ou a I'arbitre, une information obtenue en vertu du premier alinea.


1993, c. 75, a. 13.


14. Le transporteur ferroviaire doit fournir a la Commission tous les renseignements qu'elle exige pour
I'application de I'article 13, y compris la production de contrats de transport ferroviaire que les parties ont
convenu de garder confidentiels.


1993, c. 75, a. 14.


15. Une personne qui, dans I'application de la presents loi ou de la Loi sur la securite du transport terrestre
guide (chapitre 8-3.3), prend connaissance d'un contrat confidentiel de transport ferroviaire, ne peut, sous
reserve du deuxierne alinea de I'article 13, divulguer les renseignements contenus dans ce contrat.


1993, c. 75, a. 15.


SECTION IV
ARBITRAGE DE DIFFEREND8


16. Peut etre soumis a un arbitre, sur demande ecrite adressee a la Commission par I'une des parties, un
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differend qui porte sur I'un des objets suivants:


1° Ie croisement ou Ie raccordement d'un chemin de fer a un autre chemin de fer, y compris les installations
facilitant l'echanqe du materiel roulant;


2° les services de transport entre transporteurs ferroviaires;


3° Ie transport ferroviaire d'un bien d'un expediteur pour lequel iI n'existe aucun service alternatif de
transport.


1993, c. 75, a. 16.


17. La partie requerante doit transmettre a la Commission copie de la derniere offre qu'elle a faite a I'autre
partie et, Ie cas echeant, copie de la derniere offre qu'elle a recue de celle-ci.


Sur reception de ces documents, Ie president de la Commission avise I'autre partie de la demande
d'arbitrage.


1993, C. 75, a. 17.


18. Le president de la Commission, s'il estime que l'interet des parties Ie requiert, peut, avec leur
consentement, les deferer a un rnediateur qu'il desiqne au sein de la Commission.


1993, C. 75, a. 18.


19. Une mediation ne peut se prolonger au-dele de 30 jours apres la date de la nomination du rnediateur, a
moins que les parties n'en conviennent autrement.


Toute information verbale ou ecrite recueillie pendant la mediation est confidentielle et ne peut etre
divulquee qu'avec Ie consentement des parties.


1993, C. 75, a. 19.


20. Le rnediateur transmet son rapport de mediation au president et, Ie cas echeant, copie de I'entente
signee par les parties.


1993, C. 75, a. 20.


21. Dans les cas ou il n'y a pas eu d'entente, Ie president avise les parties qu'il defere Ie differend a
I'arbitrage.


Celles-ci ont 10 jours a compter de cet avis pour choisir un arbitre. A defaut d'entente, Ie president nomme
un arbitre d'office et fixe ses honoraires. L'arbitre nomrne d'office est choisi sur une liste dresses a tous les
cinq ans par Ie president apres consultation du ministre des Transports. Le president peut, de la meme
rnaniere, modifier la liste a tout moment.


Le president nomme eqalernent Ie greffier.


1993, C. 75, a. 21.


22. Un arbitre doit etre un expert du domaine ferroviaire. II ne doit avoir aucun interet dans Ie differend qui
lui est soumis ni avoir agi a titre de representant d'une partie.


1993, C. 75, a. 22.


23. En cas d'empechement de I'arbitre, il est rem place suivant la procedure prevue pour la nomination
originale.
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1993, c. 75, a. 23.


24. Les seances d'arbitrage sont publiques; I'arbitre peut toutefois, d'office ou a la demande de I'une des
parties, ordonner Ie huis clos.


1993, c. 75, a. 24.


25. L'arbitre precede en toute diligence a I'instruction du differend selon la procedure et Ie mode de preuve
qu'il juge appropries.


II a tous les pouvoirs d'un juge de la Cour superieure pour la conduite des seances d'arbitrage; iI ne peut
cependant imposer I'emprisonnement.


1993, c. 75, a. 25.


26. Sur demande des parties ou de I'arbitre, les temoins sont assiqnes par ordre ecrit, siqne par Ie greffier.
Celui-ci peut faire preter serment.


Toute personne dOment assignee devant un arbitre et qui refuse de comparaitre ou de ternoiqner peut y etre
contrainte suivant Ie Code de procedure civile (chapitre C-25).


Les temoins ont droit ala meme taxe que devant la Cour superieure. Elle est payable par la partie qui les a
assiqnes ou interroqes.


1993, c. 75, a. 26.


27. L'abandon de I'arbitrage par la partie qui en a fait la demande doit etre notifie par ecrit a I'arbitre et au
greffier.


1993, c. 75, a. 27.


28. Le greffier communique, selon Ie cas, a I'arbitre ou aux parties tout document qu'il recoit aux fins de
I'arbitrage.


1993, c. 75, a. 28.


29. A moins que les parties n'en conviennent autrement, la sentence de I'arbitre doit etre rendue dans les
60 jours de sa nomination.


Toutefois, Ie president de la Commission peut, s'ille juge dans l'interet de la justice et des parties, accorder
un delai supplernentaire n'excedant pas 30 jours, lequel peut, aux memes conditions, etre prolonqe a
nouveau.


1993, c. 75, a. 29.


30. L'arbitre peut imposer aux parties de lui soumettre chacune une offre finale dans Ie delai qu'il fixe. II
tranche en faveur de I'une ou I'autre de ces offres.


A defaut d'offre finale d'une partie, il peut imposer celie de I'autre partie.


L'arbitre peut, pour un motif prevu a I'article 32, modifier I'offre qu'il impose.


1993, c. 75, a. 30.


31. A tout moment avant sa sentence finale, I'arbitre peut rendre toute decision interimaire qu'il crait juste et
utile.


1993, c. 75, a. 31.
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32. Dans sa sentence I'arbitre tient notamment compte:


1° de la securite ferroviaire;


2° pour la fixation de l'indernnite, de la juste valeur commerciale des services de transport ferroviaire et,
compte tenu des investissements prives, des installations utilisees.


1993, c. 75, a. 32.


33. La sentence arbitrale doit etre ecrite et rnotivee.


1993, c. 75, a. 33.


34. L'arbitre transmet I'original de la sentence a la Commission et en expedie, en rnerne temps, copie a
chaque partie.


1993, c. 75, a. 34.


35. La sentence de I'arbitre lie les parties pour une duree d'au moins un an et d'au plus deux ans.
Toutefois, les parties peuvent a tout moment convenir d'en modifier tout ou partie du contenu.


1993, c. 75, a. 35.


36. La sentence a I'effet d'une entente signee par les parties.


Elle peut etre executes sous l'autorite d'un tribunal competent, sur poursuite intentee par une partie.


1993, c. 75, a. 36.


37. Les frais de la mediation et de I'arbitrage sont a la charge des parties, a part eqale, rnerne dans Ie cas
d'abandon de la mediation ou de I'arbitrage.


1993, c. 75, a. 37.


CHAPITRE III
REGLEMENTS


38. Le gouvernement peut, par reqlernent:


1° determiner les montants minima d'assurance que doit fournir un transporteur ferroviaire;


2° determiner les exigences auxquelles doit satisfaire la preuve de solvabilite destines a remplacer une
attestation d'assurance et determiner Ie montant minimum garantissant la solvabilite;


3° prescrire les renseignements et les documents que doit fournir un requerant pour obtenir un certificat
d'aptitude;


4° prescrire les conditions d'etablissernent d'un tarif pour un service de transport ferroviaire demands par un
expediteur:


5° prescrire Ie montant des frais payables pour Ie certificat d'aptitude et pour la mediation prevue a I'article
18.


1993, c. 75, a. 38.


CHAPITRE IV
DISPOSITION PENALE
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39. En cas d'infraction a I'article 7 ou 9, au troisieme alinea de I'article 10, au premier ou troisierne alinea de
I'article 12 ou a I'article 14, Ie contrevenant est passible d'une amende de 1 000 $ a 6000 $.


1993, c. 75, a. 39.


CHAPITRE V
DISPOSITIONS MODIFICATIVES


40. (Omis).


1993, c. 75, a. 40.


41. (Omis).


1993, c. 75, a. 41.


42. (Omis).


1993, c. 75, a. 42.


43. (Omis).


1993, c. 75, a. 43.


44. (Modification inteqree au c. C-38, a. 6).


1993, c. 75, a.44.


45. (Modification integree au c. C-38, a. 123.5).


1993, c. 75, a. 45.


46. (Modification integree au c. C-38, a. 124).


1993, c. 75, a. 46.


47. (Modification integree au c. C-67.2, a. 2).


1993, c. 75, a. 47.


48. (Omis).


1993, c. 75, a. 48.


49. (Modification inieqtee au c. S-3.3, a. 4).


1993, c. 75, a. 49.


50. (Modification inteqree au c. S-3.3, a. 48).


1993, c. 75, a. 50.


51. (Omis).


1993, c. 75, a. 51.
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52. (Omis).


1993, c. 75, a. 52.


53. (Omis).


1993, c. 75, a. 53.


CHAPITRE VI
DISPOSITIONS TRANSITOIRES ET FINALES


54. Les dispositions de la Loi sur les transports (chapitre T-12) qui ne sont pas incompatibles avec la
presente loi et qui reqissent les enquetes, les pouvoirs de la Commission et de ses membres, les decisions
de la Commission, ainsi que la revision et I'appel de ces decisions s'appliquent, compte tenu des
adaptations necessaires, aux affaires soumises a la Commission en vertu de la presents loi.


1993, c. 75, a. 54.


55. La Commission peut agir, conforrnernent a I'article 151 de la Loi de 1987 sur les transports nationaux
(Lois revisees du Canada (1985), chapitre 28, 3e supplement), et obliger tout proprietaire d'un chemin de fer
a raccorder son chemin de fer a un chemin de fer vise par ceUe loi.


1993, c. 75, a. 55.


56. La section I du chapitre XVIII de la Loi sur les compagnies (chapitre C-38) s'applique a compter du 17
decernbre 1993 aux compagnies de chemin de fer a capital-actions constituees par une loi.


A la date figurant sur Ie certificat de continuation vise a I'article 123.136 de la Loi sur les compagnies, la loi
constituant en personne morale la compagnie dont I'existence est continuee, cesse d'avoir effet.


Toute compagnie visee au premier alinea qui n'aura pas obtenu ce certificat de continuation, Ie 1er juillet
1994, devient regie par la Partie I de ceUe loi et la loi constituant en personne morale une telle compagnie
cesse d'avoir effet a compter de cette date, sauf pour les dispositions relatives au siege, au conseil
d'administration, aux objets et au capital-actions.


1993, c. 75, a. 56; 1999, c. 40, a.47.


57. Les compagnies de chemin de fer visees au premier alinea de I'article 56 peuvent, sur demande aupres
de la Commission, dans les trois mois de la date inscrite sur Ie certificat de continuation vise a I'article
123.136 de la Loi sur les compagnies (chapitre C-38), obtenir Ie certificat d'aptitude prevu par Ie chapitre II.


La Compagnie 2972-8979 Quebec Inc., constituee Ie 12 mars 1993, en vertu de la Partie IA de la Loi sur les
compagnies peut, sur demande aupres de la Commission dans les trois mois du 17 decernbre 1993, obtenir
sans autre formalite, sur production de I'autorisation du ministre des Transports requise en vertu du
deuxierne alinea de I'article 2 de la Loi concernant la Compagnie de chemin de fer de l'Outaouais (1993,
chapitre 102), Ie certificat d'aptitude prevu par Ie chapitre II.


Une demande visee au premier alinea est accordee sans autre formalite lorsqu'elle se rapporte a un chemin
de fer exploits a la date de la demande.


1993, c. 75, a. 57.


58. L'article 7 ne s'applique aux compagnies de chemin de fer visees au premier alinea de I'article 56 ou au
deuxierne alinea de I'article 57 qu'a compter du 1er juillet 1994.


1993, c. 75, a. 58.
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59. Le ministre des Transports est charge de I'application de la presents loi.


1993, c. 75, a. 59.


60. (Omis).


1993, c. 75, a. 60.


ANNEXE ABROGATIVE


Conforrnernent a I'article 9 de la Loi sur la refonte des lois et des reqlements (chapitre R-3), Ie chapitre 75
des lois de 1993, tel qu'en vigueur Ie 1er septembre 1994, a I'exception de I'article 60, est abroqe a compter
de l'entree en vigueur du chapitre C-14.1 des Lois refondues.
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S.C. 1996, c. 10 L.C. 1996, ch. 10


An Act to continue the National Transportation
Agency as the Canadian Transportation
Agency, to consolidate and revise the
National Transportation Act, 1987 and the
Railway Act and to amend or repeal other
Acts as a consequence


Loi maintenant l’Office national des transports
sous le nom d’Office des transports du
Canada, codifiant et remaniant la Loi de
1987 sur les transports nationaux et la Loi
sur les chemins de fer et modifiant ou
abrogeant certaines lois


[Assented to 29th May 1996] [Sanctionnée le 29 mai 1996]


Her Majesty, by and with the advice and
consent of the Senate and House of Commons
of Canada, enacts as follows:


Sa Majesté, sur l’avis et avec le consente-
ment du Sénat et de la Chambre des communes
du Canada, édicte :


SHORT TITLE TITRE ABRÉGÉ


Short title 1. This Act may be cited as the Canada
Transportation Act.


1. Loi sur les transports au Canada. Titre abrégé


HER MAJESTY SA MAJESTÉ


Binding on Her
Majesty


2. This Act is binding on Her Majesty in
right of Canada or a province.


2. La présente loi lie Sa Majesté du chef du
Canada ou d’une province.


Obligation de Sa
Majesté


APPLICATION APPLICATION


Application
generally


3. This Act applies in respect of transporta-
tion matters under the legislative authority of
Parliament.


3. La présente loi s’applique aux questions
de transport relevant de la compétence législa-
tive du Parlement.


Champ
d’application


Conflicts 4. (1) Subject to subsection (2), where there
is a conflict between any order or regulation
made under this Act in respect of a particular
mode of transportation and any rule, order or
regulation made under any other Act of Parlia-
ment in respect of that particular mode of trans-
portation, the order or regulation made under
this Act prevails.


4. (1) Sous réserve du paragraphe (2), les
arrêtés ou règlements pris sous le régime de la
présente loi à l’égard d’un mode de transport
l’emportent sur les règles, arrêtés ou règlements
incompatibles pris sous celui d’autres lois fédé-
rales.


Incompatibilité


Competition Act (2) Subject to subsection (3), nothing in or
done under the authority of this Act, other than
Division IV of Part III, affects the operation of
the Competition Act.


(2) Sous réserve du paragraphe (3), les dis-
positions de la présente loi — sauf celles de la
section IV de la partie III — et les actes accom-
plis sous leur régime ne portent pas atteinte à
l’application de la Loi sur la concurrence.


Loi sur la
concurrence
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International
agreements
respecting air
services


(3) In the event of any inconsistency or con-
flict between an international agreement or
convention respecting air services to which
Canada is a party and the Competition Act, the
provisions of the agreement or convention pre-
vail to the extent of the inconsistency or con-
flict.
1996, c. 10, s. 4; 2007, c. 19, s. 1.


(3) En cas d’incompatibilité ou de conflit
entre une convention internationale ou un ac-
cord international sur les services aériens dont
le Canada est signataire et les dispositions de la
Loi sur la concurrence, la convention ou l’ac-
cord l’emporte dans la mesure de l’incompati-
bilité ou du conflit.
1996, ch. 10, art. 4; 2007, ch. 19, art. 1.


Conventions ou
accords
internationaux
sur les services
aériens


NATIONAL TRANSPORTATION POLICY POLITIQUE NATIONALE DES
TRANSPORTS


Declaration 5. It is declared that a competitive, econom-
ic and efficient national transportation system
that meets the highest practicable safety and se-
curity standards and contributes to a sustainable
environment and makes the best use of all
modes of transportation at the lowest total cost
is essential to serve the needs of its users, ad-
vance the well-being of Canadians and enable
competitiveness and economic growth in both
urban and rural areas throughout Canada.
Those objectives are most likely to be achieved
when


(a) competition and market forces, both
within and among the various modes of
transportation, are the prime agents in pro-
viding viable and effective transportation
services;


(b) regulation and strategic public interven-
tion are used to achieve economic, safety, se-
curity, environmental or social outcomes that
cannot be achieved satisfactorily by competi-
tion and market forces and do not unduly
favour, or reduce the inherent advantages of,
any particular mode of transportation;


(c) rates and conditions do not constitute an
undue obstacle to the movement of traffic
within Canada or to the export of goods from
Canada;


(d) the transportation system is accessible
without undue obstacle to the mobility of
persons, including persons with disabilities;
and


(e) governments and the private sector work
together for an integrated transportation sys-
tem.


1996, c. 10, s. 5; 2007, c. 19, s. 2.


5. Il est déclaré qu’un système de transport
national compétitif et rentable qui respecte les
plus hautes normes possibles de sûreté et de sé-
curité, qui favorise un environnement durable
et qui utilise tous les modes de transport au
mieux et au coût le plus bas possible est essen-
tiel à la satisfaction des besoins de ses usagers
et au bien-être des Canadiens et favorise la
compétitivité et la croissance économique dans
les régions rurales et urbaines partout au
Canada. Ces objectifs sont plus susceptibles
d’être atteints si :


a) la concurrence et les forces du marché, au
sein des divers modes de transport et entre
eux, sont les principaux facteurs en jeu dans
la prestation de services de transport viables
et efficaces;


b) la réglementation et les mesures pu-
bliques stratégiques sont utilisées pour l’ob-
tention de résultats de nature économique,
environnementale ou sociale ou de résultats
dans le domaine de la sûreté et de la sécurité
que la concurrence et les forces du marché
ne permettent pas d’atteindre de manière sa-
tisfaisante, sans pour autant favoriser
indûment un mode de transport donné ou en
réduire les avantages inhérents;


c) les prix et modalités ne constituent pas un
obstacle abusif au trafic à l’intérieur du
Canada ou à l’exportation des marchandises
du Canada;


d) le système de transport est accessible sans
obstacle abusif à la circulation des per-
sonnes, y compris les personnes ayant une
déficience;


e) les secteurs public et privé travaillent en-
semble pour le maintien d’un système de
transport intégré.


1996, ch. 10, art. 5; 2007, ch. 19, art. 2.


Déclaration
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INTERPRETATION DÉFINITIONS


Definitions 6. In this Act,


“Agency”
« Office »


“Agency” means the Canadian Transportation
Agency continued by subsection 7(1);


“carrier”
« transporteur »


“carrier” means a person who is engaged in the
transport of goods or passengers by any means
of transport under the legislative authority of
Parliament;


“Chairperson”
« président »


“Chairperson” means the Chairperson of the
Agency;


“goods”
« marchandises »


“goods” includes rolling stock and mail;


“member”
« membre »


“member” means a member of the Agency ap-
pointed under subsection 7(2) and includes a
temporary member;


“Minister”
« ministre »


“Minister” means the Minister of Transport;


“rolling stock”
« matériel
roulant »


“rolling stock” includes a locomotive, engine,
motor car, tender, snow-plough, flanger and
any car or railway equipment that is designed
for movement on its wheels on the rails of a
railway;


“shipper”
« expéditeur »


“shipper” means a person who sends or re-
ceives goods by means of a carrier or intends to
do so;


“sitting day of
Parliament”
« jour de
séance »


“sitting day of Parliament” means a day on
which either House of Parliament sits;


“superior court”
« cour
supérieure »


“superior court” means


(a) in Ontario, the Superior Court of Justice,


(b) in Quebec, the Superior Court,


(c) in New Brunswick, Manitoba,
Saskatchewan and Alberta, the Court of
Queen’s Bench,


(d) in Nova Scotia, British Columbia, Prince
Edward Island, Yukon and the Northwest
Territories, the Supreme Court,


(e) in Newfoundland and Labrador, the Trial
Division of the Supreme Court, and


(f) in Nunavut, the Nunavut Court of Justice;


“temporary
member”
« membre
temporaire »


“temporary member” means a temporary mem-
ber of the Agency appointed under subsection
9(1);


6. Les définitions qui suivent s’appliquent à
la présente loi.


Définitions


« cour supérieure »
a) La Cour supérieure de justice de l’Onta-
rio;


b) la Cour supérieure du Québec;


c) la Cour du Banc de la Reine du Nouveau-
Brunswick, du Manitoba, de la Saskatche-
wan ou de l’Alberta;


d) la Cour suprême de la Nouvelle-Écosse,
de la Colombie-Britannique, de l’Île-du-
Prince-Édouard, du Yukon ou des Territoires
du Nord-Ouest;


e) la Section de première instance de la Cour
suprême de Terre-Neuve-et-Labrador;


f) la Cour de justice du Nunavut.


« cour
supérieure »
“superior court”


« expéditeur » Personne qui expédie des mar-
chandises par transporteur, ou en reçoit de ce-
lui-ci, ou qui a l’intention de le faire.


« expéditeur »
“shipper”


« jour de séance » Tout jour où l’une ou l’autre
chambre du Parlement siège.


« jour de
séance »
“sitting day of
Parliament”


« marchandises » Y sont assimilés le matériel
roulant et le courrier.


« marchandises »
“goods”


« matériel roulant » Toute sorte de voitures et
de matériel muni de roues destinés à servir sur
les rails d’un chemin de fer, y compris les loco-
motives, machines actionnées par quelque force
motrice, voitures automotrices, tenders, chasse-
neige et flangers.


« matériel
roulant »
“rolling stock”


« membre » Tout membre de l’Office nommé
en vertu du paragraphe 7(2) et tout membre
temporaire de l’Office.


« membre »
“member”


« membre temporaire » Tout membre tempo-
raire de l’Office nommé en vertu du paragraphe
9(1).


« membre
temporaire »
“temporary
member”


« ministre » Le ministre des Transports. « ministre »
“Minister”


« Office » L’Office des transports du Canada,
maintenu par le paragraphe 7(1).


« Office »
“Agency”


« président » Le président de l’Office. « président »
“Chairperson”


« transporteur » Personne se livrant au transport
de passagers ou de marchandises par un moyen


« transporteur »
“carrier”
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“Vice-
Chairperson”
« vice-
président »


“Vice-Chairperson” means the Vice-Chairper-
son of the Agency.
1996, c. 10, s. 6; 1998, c. 30, ss. 13(F), 15(E); 1999, c. 3, s.
20; 2002, c. 7, s. 114(E); 2015, c. 3, s. 29.


de transport assujetti à la compétence législa-
tive du Parlement.


« vice-président » Le vice-président de l’Office.
1996, ch. 10, art. 6; 1998, ch. 30, art. 13(F) et 15(A); 1999,
ch. 3, art. 20; 2002, ch. 7, art. 114(A); 2015, ch. 3, art. 29.


« vice-
président »
“Vice-
Chairperson”


PART I PARTIE I


ADMINISTRATION ADMINISTRATION


CANADIAN TRANSPORTATION AGENCY OFFICE DES TRANSPORTS DU CANADA


Continuation and Organization Maintien et composition


Agency
continued


7. (1) The agency known as the National
Transportation Agency is continued as the
Canadian Transportation Agency.


7. (1) L’Office national des transports est
maintenu sous le nom d’Office des transports
du Canada.


Maintien de
l’Office


Composition of
Agency


(2) The Agency shall consist of not more
than five members appointed by the Governor
in Council, and such temporary members as are
appointed under subsection 9(1), each of whom
must, on appointment or reappointment and
while serving as a member, be a Canadian citi-
zen or a permanent resident within the meaning
of subsection 2(1) of the Immigration and
Refugee Protection Act.


(2) L’Office est composé, d’une part, d’au
plus cinq membres nommés par le gouverneur
en conseil et, d’autre part, des membres tempo-
raires nommés en vertu du paragraphe 9(1).
Tout membre doit, du moment de sa nomina-
tion, être et demeurer un citoyen canadien ou
un résident permanent au sens du paragraphe
2(1) de la Loi sur l’immigration et la protection
des réfugiés.


Composition


Chairperson and
Vice-
Chairperson


(3) The Governor in Council shall designate
one of the members appointed under subsection
(2) to be the Chairperson of the Agency and
one of the other members appointed under that
subsection to be the Vice-Chairperson of the
Agency.
1996, c. 10, s. 7; 2001, c. 27, s. 221; 2007, c. 19, s. 3; 2015,
c. 3, s. 30(E).


(3) Le gouverneur en conseil choisit le pré-
sident et le vice-président de l’Office parmi les
membres nommés en vertu du paragraphe (2).
1996, ch. 10, art. 7; 2001, ch. 27, art. 221; 2007, ch. 19, art.
3; 2015, ch. 3, art. 30(A).


Président et
vice-président


Term of
members


8. (1) Each member appointed under sub-
section 7(2) shall hold office during good be-
haviour for a term of not more than five years
and may be removed for cause by the Governor
in Council.


8. (1) Les membres nommés en vertu du pa-
ragraphe 7(2) le sont à titre inamovible pour un
mandat d’au plus cinq ans, sous réserve de ré-
vocation motivée par le gouverneur en conseil.


Durée du
mandat


Reappointment (2) A member appointed under subsection
7(2) is eligible to be reappointed on the expira-
tion of a first or subsequent term of office.


(2) Les mandats sont renouvelables. Renouvellement
du mandat


Continuation in
office


(3) If a member appointed under subsection
7(2) ceases to hold office, the Chairperson may
authorize the member to continue to hear any
matter that was before the member on the ex-
piry of the member’s term of office and that
member is deemed to be a member of the
Agency, but that person’s status as a member
does not preclude the appointment of up to five
members under subsection 7(2) or up to three
temporary members under subsection 9(1).
1996, c. 10, s. 8; 2007, c. 19, s. 4; 2015, c. 3, s. 31(E).


(3) Le président peut autoriser un membre
nommé en vertu du paragraphe 7(2) qui cesse
d’exercer ses fonctions à continuer, après la
date d’expiration de son mandat, à entendre
toute question dont il se trouve saisi à cette
date. À cette fin, le membre est réputé être
membre de l’Office mais son statut n’empêche
pas la nomination de cinq membres en vertu du


Continuation de
mandat







Transports au Canada — 25 mai 2015


5


paragraphe 7(2) ou de trois membres tempo-
raires en vertu du paragraphe 9(1).
1996, ch. 10, art. 8; 2007, ch. 19, art. 4; 2015, ch. 3, art.
31(A).


Temporary
members


9. (1) The Minister may appoint temporary
members of the Agency from the roster of indi-
viduals established by the Governor in Council
under subsection (2).


9. (1) Le ministre peut nommer des
membres à titre temporaire à partir d’une liste
de personnes établie par le gouverneur en
conseil au titre du paragraphe (2).


Membres
temporaires


Roster (2) The Governor in Council may appoint
any individual to a roster of candidates for the
purpose of subsection (1).


(2) Pour l’application du paragraphe (1), le
gouverneur en conseil peut nommer les per-
sonnes à inscrire sur la liste de candidats qui y
est prévue.


Liste


Maximum
number


(3) Not more than three temporary members
shall hold office at any one time.


(3) L’Office ne peut compter plus de trois
membres temporaires.


Nombre
maximal


Term of
temporary
members


(4) A temporary member shall hold office
during good behaviour for a term of not more
than one year and may be removed for cause by
the Governor in Council.


(4) Les membres temporaires sont nommés
à titre inamovible pour un mandat d’au plus un
an, sous réserve de révocation motivée par le
gouverneur en conseil.


Durée du
mandat


No reappoint-
ment


(5) A person who has served two consecu-
tive terms as a temporary member is not, during
the twelve months following the completion of
the person’s second term, eligible to be reap-
pointed to the Agency as a temporary member.


(5) Les membres temporaires ayant occupé
leur charge pendant deux mandats consécutifs
ne peuvent, dans les douze mois qui suivent, re-
cevoir un nouveau mandat.


Renouvellement
du mandat


Members —
conflicts of
interest


10. (1) A member appointed under subsec-
tion 7(2) shall not, directly or indirectly, as
owner, shareholder, director, officer, partner or
otherwise,


(a) be engaged in a transportation undertak-
ing or business; or


(b) have an interest in a transportation un-
dertaking or business or an interest in the
manufacture or distribution of transportation
plant or equipment, unless the distribution is
merely incidental to the general merchandis-
ing of goods.


10. (1) Les membres nommés en vertu du
paragraphe 7(2) ne peuvent, directement ou in-
directement, à titre de propriétaire, d’action-
naire, d’administrateur, de dirigeant, d’associé
ou autre :


a) s’occuper d’une entreprise ou d’une ex-
ploitation de transport;


b) avoir des intérêts dans une entreprise ou
exploitation de transport ou dans la fabrica-
tion ou la distribution de matériel de trans-
port, sauf si la distribution n’a qu’un carac-
tère secondaire par rapport à l’ensemble des
activités de commercialisation des marchan-
dises.


Conflits
d’intérêts :
membres


Temporary
members may
not hold other
office


(2) During the term of office of a temporary
member, the member shall not accept or hold
any office or employment that is inconsistent
with the member’s duties under this Act.


(2) Les membres temporaires ne peuvent ac-
cepter ni occuper une charge ou un emploi in-
compatible avec les attributions que leur
confère la présente loi.


Conflits
d’intérêts :
membres
temporaires


Disposal of
conflict of
interest


(3) If an interest referred to in subsection (1)
vests in a member appointed under subsection
7(2) for the benefit of the member by will or
succession, the member shall, within three
months after the vesting, absolutely dispose of
the interest.
1996, c. 10, s. 10; 2015, c. 3, s. 32(E).


(3) Le membre nommé en vertu du para-
graphe 7(2) qui est investi d’intérêts visés au
paragraphe (1) par l’ouverture d’une succession
doit les céder entièrement dans les trois mois
suivant la saisine.
1996, ch. 10, art. 10; 2015, ch. 3, art. 32(A).


Cession
d’intérêts
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Remuneration Rémunération


Remuneration 11. (1) A member shall be paid such remu-
neration and allowances as may be fixed by the
Governor in Council.


11. (1) Les membres reçoivent la rémunéra-
tion et touchent les indemnités que peut fixer le
gouverneur en conseil.


Rémunération et
indemnités


Expenses (2) Each member is entitled to be paid rea-
sonable travel and living expenses incurred by
the member in carrying out duties under this
Act or any other Act of Parliament while absent
from the member’s ordinary place of work.


(2) Les membres ont droit aux frais de dé-
placement et de séjour entraînés par l’exercice,
hors de leur lieu de travail habituel, des fonc-
tions qui leur sont confiées en application de la
présente loi ou de toute autre loi fédérale.


Frais de
déplacement


Members —
retirement
pensions


12. (1) A member appointed under subsec-
tion 7(2) is deemed to be employed in the pub-
lic service for the purposes of the Public Ser-
vice Superannuation Act.


12. (1) Les membres nommés en vertu du
paragraphe 7(2) sont réputés appartenir à la
fonction publique pour l’application de la Loi
sur la pension de la fonction publique.


Pensions de
retraite des
membres


Temporary
members not
included


(2) A temporary member is deemed not to
be employed in the public service for the pur-
poses of the Public Service Superannuation Act
unless the Governor in Council, by order,
deems the member to be so employed for those
purposes.


(2) Sauf décret prévoyant le contraire, les
membres temporaires sont réputés ne pas ap-
partenir à la fonction publique pour l’applica-
tion de la Loi sur la pension de la fonction pu-
blique.


Membres
temporaires


Accident
compensation


(3) For the purposes of the Government Em-
ployees Compensation Act and any regulation
made pursuant to section 9 of the Aeronautics
Act, a member is deemed to be an employee in
the federal public administration.
1996, c. 10, s. 12; 2003, c. 22, ss. 224(E), 225(E); 2015, c.
3, s. 33(E).


(3) Pour l’application de la Loi sur l’indem-
nisation des agents de l’État et des règlements
pris en vertu de l’article 9 de la Loi sur l’aéro-
nautique, les membres sont réputés appartenir à
l’administration publique fédérale.
1996, ch. 10, art. 12; 2003, ch. 22, art. 224(A) et 225(A);
2015, ch. 3, art. 33(A).


Indemnisation


Chairperson Président


Duties of
Chairperson


13. The Chairperson is the chief executive
officer of the Agency and has the supervision
over and direction of the work of the members
and its staff, including the apportionment of
work among the members and the assignment
of members to deal with any matter before the
Agency.


13. Le président est le premier dirigeant de
l’Office; à ce titre, il assure la direction et le
contrôle de ses travaux et la gestion de son per-
sonnel et procède notamment à la répartition
des tâches entre les membres et à la désignation
de ceux qui traitent des questions dont est saisi
l’Office.


Pouvoirs et
fonctions


Absence of
Chairperson


14. In the event of the absence or incapacity
of the Chairperson or if the office of Chairper-
son is vacant, the Vice-Chairperson has all the
powers and shall perform all the duties and
functions of the Chairperson.


14. En cas d’absence ou d’empêchement du
président ou de vacance de son poste, la prési-
dence est assumée par le vice-président.


Intérim du
président


Absence of both
Chairperson and
Vice-
Chairperson


15. The Chairperson may authorize one or
more of the members to act as Chairperson for
the time being if both the Chairperson and
Vice-Chairperson are absent or unable to act.


15. Le président peut habiliter un ou plu-
sieurs membres à assumer la présidence en pré-
vision de son absence ou de son empêchement,
et de ceux du vice-président.


Choix d’un autre
intérimaire


Quorum Quorum


Quorum 16. (1) Subject to the Agency’s rules, two
members constitute a quorum.


16. (1) Sous réserve des règles de l’Office,
le quorum est constitué de deux membres.


Quorum







Transports au Canada — 25 mai 2015


7


Quorum lost
because of
incapacity of
member


(2) Where a member who is conducting a
hearing in respect of a matter becomes incapac-
itated or dies during the hearing or after the
conclusion of the hearing but before rendering
a decision and quorum is lost as a result, the
Chairperson may, with the consent of all the
parties to the hearing,


(a) if the incapacity or death occurs during
the hearing, authorize another member to
continue the hearing and render a decision,
or


(b) if the incapacity or death occurs after the
conclusion of the hearing, authorize another
member to examine the evidence presented
at the hearing and render a decision,


and in either case, the quorum in respect of the
matter is deemed never to have been lost.


(2) En cas de décès ou d’empêchement d’un
membre chargé d’une audience, pendant celle-
ci ou entre la fin de l’audience et le prononcé
de la décision, et de perte de quorum résultant
de ce fait, le président peut, avec le consente-
ment des parties à l’audience, si le fait sur-
vient :


a) pendant l’audience, habiliter un autre
membre à continuer l’audience et à rendre la
décision;


b) après la fin de l’audience, habiliter un
autre membre à examiner la preuve présentée
à l’audience et à rendre la décision.


Dans l’une ou l’autre de ces éventualités, le
quorum est réputé avoir toujours existé.


Perte de quorum
due à un décès
ou un
empêchement


Quorum not lost
because of
incapacity of
member


(3) Where a member who is conducting a
hearing in respect of a matter becomes incapac-
itated or dies during the hearing and quorum is
not lost as a result, another member may be as-
signed by the Chairperson to participate in the
hearing and in the rendering of a decision.


(3) En cas de décès ou d’empêchement, pen-
dant une audience, du membre qui en est char-
gé, sans perte de quorum résultant de ce fait, le
président peut habiliter un autre membre à par-
ticiper à l’audience et au prononcé de la déci-
sion.


Décès ou
empêchement
sans perte de
quorum


Rules Règles


Rules 17. The Agency may make rules respecting


(a) the sittings of the Agency and the carry-
ing on of its work;


(b) the manner of and procedures for dealing
with matters and business before the Agency,
including the circumstances in which hear-
ings may be held in private; and


(c) the number of members that are required
to hear any matter or perform any of the
functions of the Agency under this Act or
any other Act of Parliament.


17. L’Office peut établir des règles concer-
nant :


a) ses séances et l’exécution de ses travaux;


b) la procédure relative aux questions dont il
est saisi, notamment pour ce qui est des cas
de huis clos;


c) le nombre de membres qui doivent en-
tendre les questions ou remplir telles des
fonctions de l’Office prévues par la présente
loi ou une autre loi fédérale.


Règles


Head Office Siège de l’Office


Head office 18. (1) The head office of the Agency shall
be in the National Capital Region described in
the schedule to the National Capital Act.


18. (1) Le siège de l’Office est fixé dans la
région de la capitale nationale délimitée à l’an-
nexe de la Loi sur la capitale nationale.


Siège


Residence of
members


(2) The members appointed under subsec-
tion 7(2) shall reside in the National Capital
Region described in the schedule to the Nation-
al Capital Act or within any distance of it that
the Governor in Council determines.
1996, c. 10, s. 18; 2007, c. 19, s. 5; 2008, c. 21, s. 61.


(2) Les membres nommés au titre du para-
graphe 7(2) résident dans la région de la capi-
tale nationale délimitée à l’annexe de la Loi sur
la capitale nationale ou dans la périphérie de
cette région définie par le gouverneur en
conseil.
1996, ch. 10, art. 18; 2007, ch. 19, art. 5; 2008, ch. 21, art.
61.


Lieu de
résidence des
membres
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Staff Personnel


Secretary,
officers and
employees


19. The Secretary of the Agency and the
other officers and employees that are necessary
for the proper conduct of the business of the
Agency shall be appointed in accordance with
the Public Service Employment Act.


19. Le secrétaire de l’Office et le personnel
nécessaire à l’exécution des travaux de celui-ci
sont nommés conformément à la Loi sur l’em-
ploi dans la fonction publique.


Secrétaire et
personnel


Technical
experts


20. The Agency may appoint and, subject to
any applicable Treasury Board directive, fix the
remuneration of experts or persons who have
technical or special knowledge to assist the
Agency in an advisory capacity in respect of
any matter before the Agency.


20. L’Office peut nommer des experts ou
autres spécialistes compétents pour le conseiller
sur des questions dont il est saisi, et, sous ré-
serve des instructions du Conseil du Trésor,
fixer leur rémunération.


Experts


Records Registre


Duties of
Secretary


21. (1) The Secretary of the Agency shall


(a) maintain a record in which shall be en-
tered a true copy of every rule, order, deci-
sion and regulation of the Agency and any
other documents that the Agency requires to
be entered in it; and


(b) keep at the Agency’s office a copy of all
rules, orders, decisions and regulations of the
Agency and the records of proceedings of the
Agency.


21. (1) Le secrétaire est chargé :


a) de la tenue du registre du texte authen-
tique des règles, arrêtés, règlements et déci-
sions de l’Office et des autres documents
dont celui-ci exige l’enregistrement;


b) de la conservation, dans les bureaux de
l’Office, d’un exemplaire des règles, arrêtés,
règlements, décisions et procès-verbaux de
celui-ci.


Attributions du
secrétaire


Entries in record (2) The entry of a document in the record re-
ferred to in paragraph (1)(a) shall constitute the
original record of the document.


(2) Le document enregistré en application de
l’alinéa (1)a) en constitue l’original.


Original


Copies of
documents
obtainable


22. On the application of any person, and on
payment of a fee fixed by the Agency, the Sec-
retary of the Agency or, in the absence of the
Secretary, the person assigned by the Chairper-
son to act in the absence shall issue under the
seal of the Agency to the applicant a certified
copy of any rule, order, regulation or any other
document that has been issued by the Agency.


22. Le secrétaire de l’Office, ou la personne
chargée par le président d’assurer son intérim,
délivre sous le sceau de l’Office, sur demande
et contre paiement des droits fixés par celui-ci,
des copies certifiées conformes des règles, arrê-
tés, règlements ou autres documents de l’Of-
fice.


Copies
conformes


Judicial notice
of documents


23. (1) Judicial notice shall be taken of a
document issued by the Agency under its seal
without proof of the signature or official char-
acter of the person appearing to have signed it.


23. (1) Les documents délivrés par l’Office
sous son sceau sont admis d’office en justice
sans qu’il soit nécessaire de prouver l’authenti-
cité de la signature qui y est apposée ou la qua-
lité officielle du signataire.


Admission
d’office


Evidence of
deposited
documents


(2) A document purporting to be certified by
the Secretary of the Agency as being a true
copy of a document deposited or filed with or
approved by the Agency, or any portion of such
a document, is evidence that the document is so
deposited, filed or approved and, if stated in the
certificate, of the time when the document was
deposited, filed or approved.


(2) Le document censé être en tout ou en
partie la copie certifiée conforme, par le secré-
taire de l’Office, d’un document déposé auprès
de celui-ci, ou approuvé par celui-ci, fait foi du
dépôt ou de l’approbation ainsi que de la date,
si elle est indiquée sur la copie, de ce dépôt ou
de cette approbation.


Preuve
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Powers of Agency Attributions de l’Office


Policy governs
Agency


24. The powers, duties and functions of the
Agency respecting any matter that comes with-
in its jurisdiction under an Act of Parliament
shall be exercised and performed in conformity
with any policy direction issued to the Agency
under section 43.


24. Les attributions de l’Office relatives à
une affaire dont il est saisi en application d’une
loi fédérale sont exercées en conformité avec
les directives générales qui lui sont données en
vertu de l’article 43.


Directives


Agency powers
in general


25. The Agency has, with respect to all mat-
ters necessary or proper for the exercise of its
jurisdiction, the attendance and examination of
witnesses, the production and inspection of
documents, the enforcement of its orders or
regulations and the entry on and inspection of
property, all the powers, rights and privileges
that are vested in a superior court.


25. L’Office a, à toute fin liée à l’exercice
de sa compétence, la comparution et l’interro-
gatoire des témoins, la production et l’examen
des pièces, l’exécution de ses arrêtés ou règle-
ments et la visite d’un lieu, les attributions
d’une cour supérieure.


Pouvoirs
généraux


Power to award
costs


25.1 (1) Subject to subsections (2) to (4),
the Agency has all the powers that the Federal
Court has to award costs in any proceeding be-
fore it.


25.1 (1) Sous réserve des paragraphes (2) à
(4), l’Office a tous les pouvoirs de la Cour fé-
dérale en ce qui a trait à l’adjudication des frais
relativement à toute procédure prise devant lui.


Pouvoirs relatifs
à l’adjudication
des frais


Costs may be
fixed or taxed


(2) Costs may be fixed in any case at a sum
certain or may be taxed.


(2) Les frais peuvent être fixés à une somme
déterminée, ou taxés.


Frais fixés ou
taxés


Payment (3) The Agency may direct by whom and to
whom costs are to be paid and by whom they
are to be taxed and allowed.


(3) L’Office peut ordonner par qui et à qui
les frais doivent être payés et par qui ils doivent
être taxés et alloués.


Paiement


Scale (4) The Agency may make rules specifying
a scale under which costs are to be taxed.


(4) L’Office peut, par règle, fixer un tarif de
taxation des frais.


Tarif


Compelling
observance of
obligations


26. The Agency may require a person to do
or refrain from doing any thing that the person
is or may be required to do or is prohibited
from doing under any Act of Parliament that is
administered in whole or in part by the Agency.


26. L’Office peut ordonner à quiconque
d’accomplir un acte ou de s’en abstenir lorsque
l’accomplissement ou l’abstention sont prévus
par une loi fédérale qu’il est chargé d’appliquer
en tout ou en partie.


Pouvoir de
contrainte


Relief 27. (1) On an application made to the Agen-
cy, the Agency may grant the whole or part of
the application, or may make any order or grant
any further or other relief that to the Agency
seems just and proper.


27. (1) L’Office peut acquiescer à tout ou
partie d’une demande ou prendre un arrêté, ou,
s’il l’estime indiqué, accorder une réparation
supplémentaire ou substitutive.


Réparation


(2) and (3) [Repealed, 2008, c. 5, s. 1] (2) et (3) [Abrogés, 2008, ch. 5, art. 1]


Amendments (4) The Agency may, on terms or otherwise,
make or allow any amendments in any proceed-
ings before it.


(4) L’Office peut, notamment sous condi-
tion, apporter ou autoriser toute modification
aux procédures prises devant lui.


Modification


(5) [Repealed, 2008, c. 5, s. 1]
1996, c. 10, s. 27; 2008, c. 5, s. 1.


(5) [Abrogé, 2008, ch. 5, art. 1]
1996, ch. 10, art. 27; 2008, ch. 5, art. 1.


Orders 28. (1) The Agency may in any order direct
that the order or a portion or provision of it
shall come into force


(a) at a future time,


28. (1) L’Office peut, dans ses arrêtés, pré-
voir une date déterminée pour leur entrée en vi-
gueur totale ou partielle ou subordonner celle-
ci à la survenance d’un événement, à la
réalisation d’une condition ou à la bonne exé-


Arrêtés
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(b) on the happening of any contingency,
event or condition specified in the order, or


(c) on the performance, to the satisfaction of
the Agency or a person named by it, of any
terms that the Agency may impose on an in-
terested party,


and the Agency may direct that the whole or
any portion of the order shall have force for a
limited time or until the happening of a speci-
fied event.


cution, appréciée par lui-même ou son délégué,
d’obligations qu’il aura imposées à l’intéressé;
il peut en outre y prévoir une date déterminée
pour leur cessation d’effet totale ou partielle ou
subordonner celle-ci à la survenance d’un évé-
nement.


Interim orders (2) The Agency may, instead of making an
order final in the first instance, make an interim
order and reserve further directions either for
an adjourned hearing of the matter or for fur-
ther application.


(2) L’Office peut prendre un arrêté provi-
soire et se réserver le droit de compléter sa dé-
cision lors d’une audience ultérieure ou d’une
nouvelle demande.


Arrêtés
provisoires


Time for making
decisions


29. (1) The Agency shall make its decision
in any proceedings before it as expeditiously as
possible, but no later than one hundred and
twenty days after the originating documents are
received, unless the parties agree to an exten-
sion or this Act or a regulation made under sub-
section (2) provides otherwise.


29. (1) Sauf indication contraire de la pré-
sente loi ou d’un règlement pris en vertu du pa-
ragraphe (2) ou accord entre les parties sur une
prolongation du délai, l’Office rend sa décision
sur toute affaire dont il est saisi avec toute la
diligence possible dans les cent vingt jours sui-
vant la réception de l’acte introductif d’ins-
tance.


Délai


Period for
specified classes


(2) The Governor in Council may, by regu-
lation, prescribe periods of less than one hun-
dred and twenty days within which the Agency
shall make its decision in respect of such class-
es of proceedings as are specified in the regula-
tion.


(2) Le gouverneur en conseil peut, par règle-
ment, imposer à l’Office un délai inférieur à
cent vingt jours pour rendre une décision à
l’égard des catégories d’affaires qu’il indique.


Délai plus court


Pending
proceedings


30. The fact that a suit, prosecution or pro-
ceeding involving a question of fact is pending
in any court does not deprive the Agency of ju-
risdiction to hear and determine the same ques-
tion of fact.


30. L’Office a compétence pour statuer sur
une question de fait, peu importe que celle-ci
fasse l’objet d’une poursuite ou autre instance
en cours devant un tribunal.


Affaire en
instance


Fact finding is
conclusive


31. The finding or determination of the
Agency on a question of fact within its jurisdic-
tion is binding and conclusive.


31. La décision de l’Office sur une question
de fait relevant de sa compétence est définitive.


Décision
définitive


Review of
decisions and
orders


32. The Agency may review, rescind or vary
any decision or order made by it or may re-hear
any application before deciding it if, in the
opinion of the Agency, since the decision or or-
der or the hearing of the application, there has
been a change in the facts or circumstances per-
taining to the decision, order or hearing.


32. L’Office peut réviser, annuler ou modi-
fier ses décisions ou arrêtés, ou entendre de
nouveau une demande avant d’en décider, en
raison de faits nouveaux ou en cas d’évolution,
selon son appréciation, des circonstances de
l’affaire visée par ces décisions, arrêtés ou au-
diences.


Révision,
annulation ou
modification de
décisions


Enforcement of
decision or order


33. (1) A decision or order of the Agency
may be made an order of the Federal Court or
of any superior court and is enforceable in the
same manner as such an order.


33. (1) Les décisions ou arrêtés de l’Office
peuvent être homologués par la Cour fédérale
ou une cour supérieure; le cas échéant, leur
exécution s’effectue selon les mêmes modalités
que les ordonnances de la cour saisie.


Homologation
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Procedure (2) To make a decision or order an order of
a court, either the usual practice and procedure
of the court in such matters may be followed or
the Secretary of the Agency may file with the
registrar of the court a certified copy of the de-
cision or order, signed by the Chairperson and
sealed with the Agency’s seal, at which time
the decision or order becomes an order of the
court.


(2) L’homologation peut se faire soit selon
les règles de pratique et de procédure de la cour
saisie applicables en l’occurrence, soit au
moyen du dépôt, auprès du greffier de la cour
par le secrétaire de l’Office, d’une copie certi-
fiée conforme de la décision ou de l’arrêté en
cause, signée par le président et revêtue du
sceau de l’Office.


Procédure


Effect of
variation or
rescission


(3) Where a decision or order that has been
made an order of a court is rescinded or varied
by a subsequent decision or order of the Agen-
cy, the order of the court is deemed to have
been cancelled and the subsequent decision or
order may be made an order of the court.


(3) Les décisions ou arrêtés de l’Office qui
annulent ou modifient des décisions ou arrêtés
déjà homologués par une cour sont réputés an-
nuler ces derniers et peuvent être homologués
selon les mêmes modalités.


Annulation ou
modification


Option to
enforce


(4) The Agency may, before or after one of
its decisions or orders is made an order of a
court, enforce the decision or order by its own
action.
1996, c. 10, s. 33; 2002, c. 8, s. 122; 2006, c. 11, s. 17;
2007, c. 19, s. 6.


(4) L’Office peut toujours faire exécuter lui-
même ses décisions ou arrêtés, même s’ils ont
été homologués par une cour.
1996, ch. 10, art. 33; 2002, ch. 8, art. 122; 2006, ch. 11, art.
17; 2007, ch. 19, art. 6.


Faculté
d’exécution


Fees 34. (1) The Agency may, by rule, fix the
fees that are to be paid to the Agency in respect
of applications made to it, including applica-
tions for licences or permits and applications
for amendments to or for the renewal of li-
cences or permits, and any other matters
brought before or dealt with by the Agency.


34. (1) L’Office peut, par règle, établir les
droits à lui verser relativement aux questions ou
demandes dont il est saisi, notamment les de-
mandes de licences ou de permis et les de-
mandes de modification ou de renouvellement
de ceux-ci.


Droits


Advance notice
to Minister


(2) The Agency shall give the Minister no-
tice of every rule proposed to be made under
subsection (1).


(2) L’Office fait parvenir au ministre un avis
relativement à toute règle qu’il entend prendre
en vertu du paragraphe (1).


Préavis


Fees for
witnesses


35. Every person summoned to attend be-
fore the Agency under this Part or before a per-
son making an inquiry under this Part shall re-
ceive the fees and allowances for so doing that
the Agency may, by regulation, prescribe.


35. Il est alloué à toute personne qui se rend
à la convocation de l’Office ou d’un enquêteur,
dans le cadre de la présente partie, les indemni-
tés que l’Office peut fixer par règlement.


Indemnité des
témoins


Approval of
regulations
required


36. (1) Every regulation made by the Agen-
cy under this Act must be made with the ap-
proval of the Governor in Council.


36. (1) Tout règlement pris par l’Office en
vertu de la présente loi est subordonné à l’agré-
ment du gouverneur en conseil.


Agrément du
gouverneur en
conseil


Advance notice
of regulations


(2) The Agency shall give the Minister no-
tice of every regulation proposed to be made by
the Agency under this Act.


(2) L’Office fait parvenir au ministre un avis
relativement à tout règlement qu’il entend
prendre en vertu de la présente loi.


Préavis au
ministre


Mediation Médiation


Request by
parties


36.1 (1) If there is a dispute concerning a
matter within the Agency’s jurisdiction, all the
parties to the dispute may, by agreement, make
a request to the Agency for mediation. On re-
ceipt of the request, the Agency shall refer the
dispute for mediation.


36.1 (1) Les parties entre lesquelles survient
un différend sur toute question relevant de la
compétence de l’Office peuvent d’un commun
accord faire appel à la médiation de celui-ci. Le
cas échéant, l’Office renvoie sans délai le diffé-
rend à la médiation.


Demande des
parties
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Appointment of
mediator


(2) When a dispute is referred for mediation,
the Chairperson shall appoint one or two per-
sons to mediate the dispute.


(2) En cas de renvoi à la médiation par l’Of-
fice, le président nomme une ou deux per-
sonnes pour procéder à celle-ci.


Nomination
d’un médiateur


Mediator not to
act in other
proceedings


(3) A person who is appointed to mediate a
dispute may not act in any other proceedings
before the Agency in relation to that matter.


(3) Aucune personne ainsi nommée ne peut
agir dans le cadre d’autres procédures devant
l’Office à l’égard des questions faisant l’objet
de la médiation.


Impossibilité
d’agir


Confidentiality
of mediation


(4) All matters relating to the mediation of a
dispute shall be kept confidential, unless the
parties to the dispute otherwise agree, and in-
formation provided by a party for the purposes
of mediation shall not be used for any other
purpose without the consent of that party.


(4) Sauf accord contraire entre les parties,
tout ce qui se rapporte à la médiation d’un dif-
férend est confidentiel; sauf consentement de la
partie, les renseignements qu’elle fournit aux
fins de médiation ne peuvent servir à d’autres
fins.


Caractère
confidentiel


Time limit for
completion of
mediation


(5) Unless the parties to a dispute otherwise
agree, the mediation of the dispute shall be
completed within 30 days after the dispute is
referred for mediation.


(5) Sauf accord contraire entre les parties, la
médiation doit être terminée dans un délai de
trente jours après le renvoi.


Délai


Effect of
mediation on
proceedings


(6) The mediation has the effect of


(a) staying for the period of the mediation
any proceedings before the Agency in so far
as they relate to a matter that is the subject of
the mediation; and


(b) extending the time within which the
Agency may make a decision or determina-
tion under this Act with regard to those pro-
ceedings by the period of the mediation.


(6) La médiation a pour effet :


a) de suspendre, jusqu’à ce qu’elle prenne
fin, les procédures dans toute affaire dont
l’Office est saisi, dans la mesure où elles
touchent les questions faisant l’objet de la
médiation;


b) de prolonger, d’une période équivalant à
sa durée, le délai dont dispose l’Office pour
rendre en vertu de la présente loi une déci-
sion à l’égard de ces procédures.


Effet de la
médiation sur les
procédures


Filing of
mediation
agreement


(7) An agreement that is reached as a result
of mediation may be filed with the Agency and,
after filing, is enforceable as if it were an order
of the Agency.
2007, c. 19, s. 7.


(7) L’accord éventuellement conclu au
terme de la médiation peut être déposé devant
l’Office; le cas échéant, il est assimilé à un ar-
rêté de l’Office en vue de son exécution.
2007, ch. 19, art. 7.


Dépôt de
l’accord conclu


Mediation or Arbitration Médiation ou arbitrage


Request by all
parties


36.2 (1) If sections 36.1 and 169.1 do not
apply, the Agency may mediate or arbitrate a
dispute relating to any railway matter covered
under Part III or IV, or to the application of any
rate or charge for the movement of goods by
railways or for the provision of incidental ser-
vices, if requested to do so by all parties to the
dispute.


36.2 (1) Si les articles 36.1 et 169.1 ne s’ap-
pliquent pas, l’Office peut, sur demande de
toutes les parties en cause, agir à titre de média-
teur ou d’arbitre à l’égard de tout différend por-
tant sur une question relative aux chemins de
fer visée aux parties III ou IV ou sur l’applica-
tion de taux ou de frais au transport de mar-
chandises par chemin de fer ou à des services
connexes.


Demande des
parties


Establishment of
roster


(1.1) The Agency may establish a roster of
persons, which may include members and staff
of the Agency, to act as mediators or arbitra-
tors.


(1.1) L’Office peut établir une liste de per-
sonnes, choisies ou non parmi ses membres ou
son personnel, pour agir à titre de médiateur ou
d’arbitre.


Liste







Transports au Canada — 25 mai 2015


13


Reimbursement
of costs


(2) The parties are jointly and severally, or
solidarily, liable to reimburse the Agency its
costs arising from the mediation or arbitration.


(2) Les demandeurs sont solidairement tenus
de rembourser à l’Office les frais afférents à la
médiation ou à l’arbitrage.


Remboursement
à l’Office


Mediator not to
act in other
proceedings


(3) The person who acts as mediator or arbi-
trator may not act in any other proceedings be-
fore the Agency in relation to any matter that
was at issue in the mediation or arbitration.
2007, c. 19, s. 7; 2008, c. 5, ss. 8, 9.


(3) La personne qui agit à titre de médiateur
ou d’arbitre ne peut agir dans le cadre d’autres
procédures devant l’Office à l’égard des ques-
tions qui ont fait l’objet de la médiation ou de
l’arbitrage.
2007, ch. 19, art. 7; 2008, ch. 5, art. 8 et 9.


Impossibilité
d’agir


Inquiries Enquêtes


Inquiry into
complaint


37. The Agency may inquire into, hear and
determine a complaint concerning any act, mat-
ter or thing prohibited, sanctioned or required
to be done under any Act of Parliament that is
administered in whole or in part by the Agency.


37. L’Office peut enquêter sur une plainte,
l’entendre et en décider lorsqu’elle porte sur
une question relevant d’une loi fédérale qu’il
est chargé d’appliquer en tout ou en partie.


Enquêtes sur les
plaintes


Appointment of
person to
conduct inquiry


38. (1) The Agency may appoint a member,
or an employee of the Agency, to make any in-
quiry that the Agency is authorized to conduct
and report to the Agency.


38. (1) L’Office peut déléguer son pouvoir
d’enquête à l’un de ses membres ou fonction-
naires et charger ce dernier de lui faire rapport.


Délégation


Dealing with
report


(2) On receipt of the report under subsection
(1), the Agency may adopt the report as a deci-
sion or order of the Agency or otherwise deal
with it as it considers advisable.


(2) Sur réception du rapport, l’Office peut
l’entériner sous forme de décision ou d’arrêté
ou statuer sur le rapport de la manière qu’il es-
time indiquée.


Connaissance du
rapport


Powers on
inquiry


39. A person conducting an inquiry may, for
the purposes of the inquiry,


(a) enter and inspect any place, other than a
dwelling-house, or any structure, work,
rolling stock or ship that is the property or
under the control of any person the entry or
inspection of which appears to the inquirer to
be necessary; and


(b) exercise the same powers as are vested
in a superior court to summon witnesses, en-
force their attendance and compel them to
give evidence and produce any materials,
books, papers, plans, specifications, draw-
ings and other documents that the inquirer
thinks necessary.


39. Toute personne chargée de faire enquête
peut, à cette fin :


a) procéder à la visite de tout lieu autre
qu’une maison d’habitation — terrain,
construction, ouvrage, matériel roulant ou
navire — , quel qu’en soit le propriétaire ou
le responsable, si elle l’estime nécessaire à
l’enquête;


b) exercer les attributions d’une cour supé-
rieure pour faire comparaître des témoins et
pour les contraindre à témoigner et à pro-
duire les pièces — objets, livres, plans, ca-
hiers des charges, dessins ou autres docu-
ments — qu’elle estime nécessaires à
l’enquête.


Pouvoirs de la
personne
chargée de
l’enquête


Review and Appeal Révision et appel


Governor in
Council may
vary or rescind
orders, etc.


40. The Governor in Council may, at any
time, in the discretion of the Governor in Coun-
cil, either on petition of a party or an interested
person or of the Governor in Council’s own
motion, vary or rescind any decision, order,
rule or regulation of the Agency, whether the
decision or order is made inter partes or other-
wise, and whether the rule or regulation is gen-


40. Le gouverneur en conseil peut modifier
ou annuler les décisions, arrêtés, règles ou rè-
glements de l’Office soit à la requête d’une par-
tie ou d’un intéressé, soit de sa propre initia-
tive; il importe peu que ces décisions ou arrêtés
aient été pris en présence des parties ou non et
que les règles ou règlements soient d’applica-
tion générale ou particulière. Les décrets du


Modification ou
annulation
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eral or limited in its scope and application, and
any order that the Governor in Council may
make to do so is binding on the Agency and on
all parties.


gouverneur en conseil en cette matière lient
l’Office et toutes les parties.


Appeal from
Agency


41. (1) An appeal lies from the Agency to
the Federal Court of Appeal on a question of
law or a question of jurisdiction on leave to ap-
peal being obtained from that Court on applica-
tion made within one month after the date of
the decision, order, rule or regulation being ap-
pealed from, or within any further time that a
judge of that Court under special circumstances
allows, and on notice to the parties and the
Agency, and on hearing those of them that ap-
pear and desire to be heard.


41. (1) Tout acte — décision, arrêté, règle
ou règlement — de l’Office est susceptible
d’appel devant la Cour d’appel fédérale sur une
question de droit ou de compétence, avec l’au-
torisation de la cour sur demande présentée
dans le mois suivant la date de l’acte ou dans le
délai supérieur accordé par un juge de la cour
en des circonstances spéciales, après notifica-
tion aux parties et à l’Office et audition de ceux
d’entre eux qui comparaissent et désirent être
entendus.


Appel


Time for making
appeal


(2) No appeal, after leave to appeal has been
obtained under subsection (1), lies unless it is
entered in the Federal Court of Appeal within
sixty days after the order granting leave to ap-
peal is made.


(2) Une fois l’autorisation obtenue en appli-
cation du paragraphe (1), l’appel n’est admis-
sible que s’il est interjeté dans les soixante
jours suivant le prononcé de l’ordonnance l’au-
torisant.


Délai


Powers of Court (3) An appeal shall be heard as quickly as is
practicable and, on the hearing of the appeal,
the Court may draw any inferences that are not
inconsistent with the facts expressly found by
the Agency and that are necessary for determin-
ing the question of law or jurisdiction, as the
case may be.


(3) L’appel est mené aussi rapidement que
possible; la cour peut l’entendre en faisant
toutes inférences non incompatibles avec les
faits formellement établis par l’Office et néces-
saires pour décider de la question de droit ou de
compétence, selon le cas.


Pouvoirs de la
cour


Agency may be
heard


(4) The Agency is entitled to be heard by
counsel or otherwise on the argument of an ap-
peal.


(4) L’Office peut plaider sa cause à l’appel
par procureur ou autrement.


Plaidoirie de
l’Office


Report of Agency Rapport de l’Office


Agency’s report 42. (1) Each year the Agency shall, before
the end of July, make a report on its activities
for the preceding year and submit it, through
the Minister, to the Governor in Council de-
scribing briefly, in respect of that year,


(a) applications to the Agency and the find-
ings on them; and


(b) the findings of the Agency in regard to
any matter or thing respecting which the
Agency has acted on the request of the Min-
ister.


42. (1) Chaque année, avant la fin du mois
de juillet, l’Office présente au gouverneur en
conseil, par l’intermédiaire du ministre, un rap-
port de ses activités de l’année précédente résu-
mant :


a) les demandes qui lui ont été présentées et
ses conclusions à leur égard;


b) ses conclusions concernant les questions
ou les objets à l’égard desquels il a agi à la
demande du ministre.


Rapport de
l’Office


Assessment of
Act


(2) The Agency shall include in every report
referred to in subsection (1) the Agency’s as-
sessment of the operation of this Act and any
difficulties observed in the administration of
this Act.


(2) L’Office joint à ce rapport son évalua-
tion de l’effet de la présente loi et des difficul-
tés rencontrées dans l’application de celle-ci.


Évaluation de la
loi
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Tabling of report (3) The Minister shall have a copy of each
report made under this section laid before each
House of Parliament on any of the first thirty
days on which that House is sitting after the
Minister receives it.
1996, c. 10, s. 42; 2013, c. 31, s. 2.


(3) Dans les trente jours de séance de
chaque chambre du Parlement suivant la récep-
tion du rapport par le ministre, celui-ci le fait
déposer devant elle.
1996, ch. 10, art. 42; 2013, ch. 31, art. 2.


Dépôt


GOVERNOR IN COUNCIL GOUVERNEUR EN CONSEIL


Directions to Agency Directives à l’Office


Policy directions 43. (1) The Governor in Council may, at the
request of the Agency or of the Governor in
Council’s own motion, issue policy directions
to the Agency concerning any matter that
comes within the jurisdiction of the Agency
and every such direction shall be carried out by
the Agency under the Act of Parliament that es-
tablishes the powers, duties and functions of
the Agency in relation to the subject-matter of
the direction.


43. (1) Le gouverneur en conseil peut, à la
demande de l’Office ou de sa propre initiative,
donner des directives générales à l’Office sur
toute question relevant de la compétence de ce-
lui-ci; l’Office exécute ces directives dans le
cadre de la loi fédérale qui détermine ses attri-
butions relatives au domaine visé par les direc-
tives.


Directives
générales


Limitation on
directions


(2) A direction issued under subsection (1)
shall not affect a matter that is before the Agen-
cy on the date of the direction and that relates
to a particular person.


(2) Les directives visées au paragraphe (1)
n’ont pas d’effet sur les questions relatives à
des personnes déterminées et dont l’Office est
déjà saisi à la date où elles sont données.


Restrictions


Delay of binding
effect


44. A direction issued under section 43 is
not binding on the Agency until the expiration
of the thirtieth sitting day of Parliament after
the direction has been laid before both Houses
of Parliament by or on behalf of the Minister,
unless the direction has been previously laid
before both Houses of Parliament in proposed
form by or on behalf of the Minister and thirty
sitting days of Parliament have expired after the
proposed direction was laid.


44. Pour que les directives visées à l’article
43 lient l’Office, il faut que trente jours de
séance se soient écoulés depuis leur dépôt, sous
forme définitive ou sous forme de projet, de-
vant chaque chambre du Parlement par le mi-
nistre ou pour son compte.


Dépôt au
Parlement


Referral to
committee


45. Where a direction referred to in section
43 is issued or a proposed direction referred to
in section 44 is laid before a House of Parlia-
ment, it shall be referred without delay by that
House to the committee of that House that it
considers appropriate to deal with the subject-
matter of the direction or proposed direction.


45. Dès le dépôt des directives générales
sous forme définitive ou sous forme de projet
devant une chambre du Parlement, celle-ci les
renvoie à celui de ses comités qu’elle estime
compétent dans le domaine qu’elles touchent.


Renvoi en
comité


Consultation
required


46. Before a direction referred to in section
43 is issued or a proposed direction referred to
in section 44 is laid before a House of Parlia-
ment, the Minister shall consult with the Agen-
cy with respect to the nature and subject-matter
of the direction or proposed direction.


46. Avant que soient données les directives
visées à l’article 43 ou qu’elles soient déposées
sous forme de projet devant une chambre du
Parlement, le ministre consulte l’Office sur leur
nature et leur objet.


Consultation
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Extraordinary Disruptions Perturbations extraordinaires


Governor in
Council may
prevent
disruptions


47. (1) Where the Governor in Council is of
the opinion that


(a) an extraordinary disruption to the effec-
tive continued operation of the national
transportation system exists or is imminent,
other than a labour disruption,


(b) failure to act under this section would be
contrary to the interests of users and opera-
tors of the national transportation system,
and


(c) there are no other provisions in this Act
or in any other Act of Parliament that are
sufficient and appropriate to remedy the situ-
ation and counter the actual or anticipated
damage caused by the disruption,


the Governor in Council may, on the recom-
mendation of the Minister and the minister re-
sponsible for the Bureau of Competition Policy,
by order, take any steps, or direct the Agency to
take any steps, that the Governor in Council
considers essential to stabilize the national
transportation system, including the imposition
of capacity and pricing restraints.


47. (1) Le gouverneur en conseil peut, par
décret, sur recommandation du ministre et du
ministre responsable du Bureau de la politique
de concurrence, prendre les mesures qu’il es-
time essentielles à la stabilisation du réseau na-
tional des transports ou ordonner à l’Office de
prendre de telles mesures et, notamment, impo-
ser des restrictions relativement à la capacité et
aux prix s’il estime :


a) qu’une perturbation extraordinaire de la
bonne exploitation continuelle du réseau des
transports — autre qu’en conflit de travail —
existe ou est imminente;


b) que le fait de ne pas prendre un tel décret
serait contraire aux intérêts des exploitants et
des usagers du réseau national des transports;


c) qu’aucune autre disposition de la présente
loi ou d’une autre loi fédérale ne permettrait
de corriger la situation et de remédier à des
dommages ou en prévenir.


Mesures
d’urgence prises
par le
gouverneur en
conseil


Minister may
consult affected
persons


(2) Before recommending that an order be
made under this section, the Minister may con-
sult with any person who the Minister considers
may be affected by the order.


(2) Avant de recommander un décret aux
termes du présent article, le ministre peut
consulter les personnes qu’il croit susceptibles
d’être touchées par celui-ci.


Consultations


Order is
temporary


(3) An order made under this section shall
have effect for no more than ninety days after
the order is made.


(3) Le décret pris aux termes du présent ar-
ticle ne vaut que pour une période de quatre-
vingt-dix jours.


Mesure
temporaire


Order to be
tabled in
Parliament


(4) The Minister shall cause any order made
under this section to be laid before both Houses
of Parliament within seven sitting days after the
order is made.


(4) Le ministre fait déposer le décret devant
chaque chambre du Parlement dans les sept
premiers jours de séance suivant sa prise.


Dépôt du décret
au Parlement


Reference to
Parliamentary
Committee


(5) Every order laid before Parliament under
subsection (4) shall be referred for review to
the Standing committee designated by Parlia-
ment for the purpose.


(5) Le décret est renvoyé pour examen au
comité permanent désigné à cette fin par le Par-
lement.


Renvoi en
comité


Resolution of
Parliament
revoking order


(6) Where a resolution directing that an or-
der made under this section be revoked is
adopted by both Houses of Parliament before
the expiration of thirty sitting days of Parlia-
ment after the order is laid before both Houses
of Parliament, the order shall cease to have ef-
fect on the day that the resolution is adopted or,
if the adopted resolution specifies a day on


(6) Tout décret pris aux termes du présent
article cesse d’avoir effet le jour de l’adoption
d’une résolution de révocation par les deux
chambres du Parlement ou, le cas échéant, le
jour que prévoit cette résolution, si celle-ci est
adoptée dans les trente jours de séance suivant
le jour du dépôt du décret devant les deux
chambres du Parlement.


Résolution de
révocation
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which the order shall cease to have effect, on
that specified day.


Competition Act (7) Notwithstanding subsection 4(2), this
section and anything done under the authority
of this section prevail over the Competition Act.


(7) Malgré le paragraphe 4(2), le présent ar-
ticle et les mesures prises sous son régime
l’emportent sur la Loi sur la concurrence.


Loi sur la
concurrence


Offence (8) Every person who contravenes an order
made under this section is guilty of an offence
and liable on summary conviction


(a) in the case of an individual, to a fine not
exceeding $5,000, and


(b) in the case of a corporation, to a fine not
exceeding $100,000,


for each day the person contravenes the order.


(8) L’inobservation d’un décret pris au titre
du présent article constitue une infraction pas-
sible, sur déclaration de culpabilité par procé-
dure sommaire :


a) dans le cas d’une personne physique,
d’une amende maximale de 5 000 $ pour
chaque jour que dure l’infraction;


b) dans le cas d’une personne morale, d’une
amende maximale de 100 000 $ pour chaque
jour que dure l’infraction.


Infraction à un
décret


MINISTER MINISTRE


Support Agreements Accords de mise en oeuvre


Support
agreements


48. The Minister may, with the approval of
the Governor in Council and on the terms and
conditions that the Governor in Council may
specify, enter into agreements in support of the
national transportation policy set out in section
5 or in respect of any transportation matter that
the Minister considers appropriate.


48. Le ministre peut, avec l’agrément du
gouverneur en conseil et aux conditions préci-
sées par celui-ci, conclure des accords de mise
en oeuvre de la politique nationale des trans-
ports énoncée à l’article 5 ou des accords sur
les questions de transport que le ministre estime
indiquées.


Accords de mise
en oeuvre


Inquiries Enquêtes


Minister may
request inquiry


49. The Minister may direct the Agency to
inquire into any matter or thing concerning
transportation to which the legislative authority
of Parliament extends and report the findings
on the inquiry to the Minister as and when the
Minister may require.


49. Le ministre peut déléguer à l’Office la
charge d’enquêter sur toute question de trans-
port relevant de la compétence législative du
Parlement et de lui faire rapport de ses conclu-
sions selon les modalités et dans le délai qu’il
fixe.


Enquêtes
ordonnées par le
ministre


Transportation Information Renseignements relatifs aux transports


Regulations re
information


50. (1) The Governor in Council may make
regulations requiring any persons referred to in
subsection (1.1) who are subject to the legisla-
tive authority of Parliament to provide informa-
tion, other than personal information as defined
in section 3 of the Privacy Act, to the Minister,
when and in the form and manner that the regu-
lations may specify, for the purposes of


(a) national transportation policy develop-
ment;


(b) reporting under section 52;


(c) operational planning;


(d) any safety, security or subsidy program;


50. (1) Le gouverneur en conseil peut, par
règlement, exiger des personnes visées au para-
graphe (1.1) qui sont assujetties à la compé-
tence législative du Parlement qu’elles four-
nissent au ministre des renseignements, autres
que les renseignements personnels au sens de
l’article 3 de la Loi sur la protection des rensei-
gnements personnels, aux dates, en la forme et
de la manière que le règlement peut préciser, en
vue :


a) de l’élaboration d’une politique nationale
des transports;


b) de l’établissement du rapport prévu à l’ar-
ticle 52;


Règlements
relatifs aux
renseignements
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(e) any infrastructure requirement;


(e.1) monitoring the grain transportation and
handling system; or


(f) the administration of this Act.


c) de la planification fonctionnelle;


d) des programmes de sécurité, de sûreté ou
de subvention;


e) des besoins en infrastructure;


e.1) de la surveillance du système de trans-
port et de manutention du grain;


f) de l’application de la présente loi.


Persons referred
to


(1.1) The persons for the purposes of sub-
section (1) are


(a) carriers;


(b) owners or operators of


(i) transportation undertakings,


(ii) transportation works, infrastructure,
facilities or assets, and


(iii) grain handling undertakings;


(c) providers of services in relation to trans-
portation, including


(i) the Canadian Air Transport Security
Authority,


(ii) NAV CANADA, a corporation incor-
porated on May 26, 1995 under Part II of
the Canada Corporations Act, chapter
C-32 of the Revised Statutes of Canada,
1970, and


(iii) Pilotage Authorities named in the
schedule to the Pilotage Act;


(d) intermediaries involved in transportation
movements who are specified in the regula-
tions; and


(e) any other person or class of persons
specified in the regulations.


(1.1) Les renseignements peuvent être exi-
gés des personnes suivantes :


a) les transporteurs;


b) les propriétaires ou exploitants :


(i) d’entreprises de transport,


(ii) d’ouvrages, d’infrastructures ou d’ins-
tallations de transport ou d’autres éléments
d’actif liés au transport,


(iii) d’entreprises de manutention de
grain;


c) les fournisseurs de services en matière de
transport, notamment :


(i) l’Administration canadienne de la
sûreté du transport aérien,


(ii) la société NAV CANADA, constituée
le 26 mai 1995 sous le régime de la partie
II de la Loi sur les corporations cana-
diennes, chapitre C-32 des Statuts revisés
du Canada de 1970,


(iii) les administrations de pilotage dont le
nom figure à l’annexe de la Loi sur le pilo-
tage;


d) les intermédiaires prenant part au trans-
port visés par règlement;


e) toute autre personne visée par règlement,
individuellement ou au titre de son apparte-
nance à une catégorie déterminée.


Personnes visées


Information to
be provided


(2) Information required to be provided un-
der subsection (1) may include the following:


(a) financial data;


(b) traffic and operating statistics; and


(c) fitness and ownership information.


(2) Peuvent notamment être exigés :


a) des données sur la situation financière;


b) des données statistiques relatives au trafic
et à l’exploitation;


c) des renseignements relatifs à l’aptitude et
à la propriété.


Renseignements


Restriction (3) No regulation made under subsection (1)
shall require or have the effect of requiring any
person to provide the Minister with a contract
referred to in subsection 68(1) or a contract en-


(3) Le règlement pris en vertu du paragraphe
(1) ne peut exiger ou avoir pour effet d’exiger
d’une personne qu’elle fournisse au ministre un
contrat confidentiel visé au paragraphe 68(1),


Restriction
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tered into under subsection 126(1) or under sec-
tion 53 of the Canada Marine Act.


conclu en application du paragraphe 126(1) ou
visé à l’article 53 de la Loi maritime du
Canada.


Limitation (3.1) Subsection (3) does not apply in re-
spect of a contract entered into under subsec-
tion 126(1) to the extent that the information is
required for the purpose of monitoring the grain
transportation and handling system.


(3.1) Le paragraphe (3) ne s’applique pas au
contrat conclu en application du paragraphe
126(1) dans la mesure où les renseignements
sont exigés dans le cadre de la surveillance du
système de transport et de manutention du
grain.


Exception


Report on the
monitoring of
the grain
transportation
and handling
system


(3.2) The Minister must prepare, within six
months after the end of each crop year, a report
on the monitoring of the grain transportation
and handling system and cause the report to be
tabled in each House of Parliament on any of
the first fifteen days on which that House is sit-
ting after the Minister prepares it, if the Minis-
ter


(a) makes a regulation under paragraph (1)
(e.1); and


(b) uses or communicates the information
provided under the regulation for the purpose
of monitoring the grain transportation and
handling system.


(3.2) Le ministre doit préparer, dans les six
mois suivant chaque campagne agricole, un
rapport sur la surveillance du système de trans-
port et de manutention du grain et le faire dépo-
ser devant chaque chambre du Parlement dans
les quinze premiers jours de séance de celle-ci
suivant sa préparation, si le ministre :


a) prend un règlement en vertu de l’alinéa
(1)e.1);


b) utilise ou communique les renseigne-
ments visant la surveillance du système de
transport et de manutention du grain obtenus
en application du règlement.


Rapport sur la
surveillance du
système de
transport et de
manutention du
grain


Exemptions (4) The Minister may exempt a carrier or
transportation undertaking from the application
of all or any part of a regulation made under
subsection (1) if the Minister is satisfied that it
is not practicable for the carrier or transporta-
tion undertaking to provide the information.


(4) Le ministre peut exempter un transpor-
teur ou l’exploitant d’une entreprise de trans-
port de l’application de tout ou partie du règle-
ment pris en vertu du paragraphe (1) s’il est
convaincu qu’il n’est pas en mesure de fournir
les renseignements en cause.


Exception


Consultations (5) The Minister may consult with the
Agency or Statistics Canada before making any
regulation under this section.
1996, c. 10, s. 50; 1998, c. 10, s. 163; 1999, c. 31, s. 36(E);
2000, c. 16, s. 1; 2007, c. 19, s. 8; 2013, c. 31, s. 3(F).


(5) Le ministre peut consulter l’Office et
Statistique Canada avant de prendre un règle-
ment en vertu du présent article.
1996, ch. 10, art. 50; 1998, ch. 10, art. 163; 1999, ch. 31,
art. 36(A); 2000, ch. 16, art. 1; 2007, ch. 19, art. 8; 2013,
ch. 31, art. 3(F).


Consultations


Externally
produced
documents


50.01 (1) A regulation made under subsec-
tion 50(1) may incorporate by reference any
document that is produced by a person or body
other than the Minister.


50.01 (1) Le règlement pris en vertu du pa-
ragraphe 50(1) peut incorporer par renvoi tout
document établi par une personne ou un orga-
nisme autre que le ministre.


Documents
externes


Type of
incorporation by
reference


(2) A document may be incorporated by ref-
erence either as it exists on a particular date or
as it is amended from time to time.


(2) L’incorporation par renvoi peut viser le
document soit dans sa version à une date don-
née, soit avec ses modifications successives.


Portée de
l’incorporation
par renvoi


Accessibility of
incorporated
document


(3) The Minister must ensure that a docu-
ment that is incorporated by reference is acces-
sible.


(3) Le ministre veille à ce que le document
incorporé par renvoi soit accessible.


Accessibilité


No finding of
guilt or
administrative
sanction


(4) A person is not liable to be found guilty
of an offence or subjected to an administrative
sanction for any contravention in respect of
which a document that is incorporated by refer-


(4) Aucune déclaration de culpabilité ni au-
cune sanction administrative ne peut découler
d’une contravention faisant intervenir un docu-
ment qui est incorporé par renvoi et qui se rap-


Ni déclaration
de culpabilité ni
sanction
administrative







Canada Transportation — May 25, 2015


20


ence is relevant unless, at the time of the al-
leged contravention, the document was accessi-
ble as required by subsection (3) or it was
otherwise accessible to that person.


porte au fait reproché, sauf si, au moment de ce
fait, le document était accessible en application
du paragraphe (3) ou était autrement accessible
à la personne en cause.


No registration
or publication


(5) For greater certainty, a document that is
incorporated by reference is not required to be
transmitted for registration or published in the
Canada Gazette by reason only that it is incor-
porated by reference.
2013, c. 31, s. 4.


(5) Il est entendu que le document incorporé
par renvoi n’a pas à être transmis pour enregis-
trement ni à être publié dans la Gazette du
Canada du seul fait de son incorporation.
2013, ch. 31, art. 4.


Ni enregistre-
ment ni
publication


Existing power
not limited


50.02 For greater certainty, an express pow-
er in this Act to incorporate by reference does
not limit the power that otherwise exists to in-
corporate by reference in a regulation made un-
der this Act.
2013, c. 31, s. 4.


50.02 Il est entendu que l’octroi dans la pré-
sente loi d’un pouvoir exprès d’incorporer par
renvoi ne restreint pas le pouvoir qui existe par
ailleurs de recourir à l’incorporation par renvoi
dans un règlement pris en vertu de la présente
loi.
2013, ch. 31, art. 4.


Pouvoir existant
non restreint


Information
already provided


50.1 For the purposes of subsection 50(1), if
any information referred to in that subsection
has already been provided to a department or
agency of the Government of Canada, the Min-
ister may request that department or agency to
provide the information to the Minister.
2007, c. 19, s. 9.


50.1 Pour l’application du paragraphe 50(1),
le ministre peut demander, au ministère ou à
l’organisme fédéral à qui les renseignements
ont déjà été fournis, de les lui communiquer.
2007, ch. 19, art. 9.


Renseignements
déjà fournis


Confidentiality
of information


51. (1) Except as otherwise specifically pro-
vided in this Act or any other Act of Parlia-
ment, information required to be provided to
the Minister pursuant to this Act is, when it is
received by the Minister, confidential and must
not knowingly be disclosed or made available
by any person without the authorization of the
person who provided the information or docu-
mentation, except for the purposes of a prose-
cution of a contravention of section 173.


51. (1) Sauf disposition contraire expresse
de la présente loi ou d’une autre loi fédérale,
les renseignements qui doivent être fournis au
ministre au titre de la présente loi deviennent
confidentiels dès leur réception par celui-ci.
Nul ne peut, sciemment, les communiquer sans
l’autorisation écrite de la personne qui les a
fournis, sauf dans le cadre d’une poursuite pour
infraction à l’article 173.


Renseignements
confidentiels


Administrative
use of
information


(2) Subsection (1) does not apply so as to
prohibit


(a) the communication of information to the
Agency or to a minister of the Crown in right
of Canada, the agent of any such minister or
an officer or employee of, or adviser to, Her
Majesty in right of Canada for the purposes
of the administration of this Act or any other
Act of Parliament or for the purposes of the
development of policies;


(b) the communication of information to
persons referred to in paragraph 50(1.1)(c)
that is necessary for them to carry out their
duties and functions;


(2) Le paragraphe (1) n’a pas pour effet :


a) d’empêcher la communication de rensei-
gnements à l’Office, à un ministre fédéral ou
à son représentant, ou à un employé ou
conseiller de Sa Majesté du chef du Canada
dans le cadre de l’application de la présente
loi ou de toute autre loi fédérale ou en vue de
l’élaboration d’orientations;


b) d’empêcher la communication de rensei-
gnements à toute personne visée à l’alinéa
50(1.1)c) si cela est nécessaire dans l’exer-
cice de ses attributions;


c) d’empêcher la communication de rensei-
gnements sous forme de compilation qui ne


Usage
administratif des
renseignements
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(c) the reporting of information in an aggre-
gated form that prevents information ob-
tained from an identifiable person from be-
ing related to that person;


(d) the communication of information by the
Minister for the purpose of monitoring the
grain transportation and handling system; or


(e) the communication of information that is
available to, or ascertainable by, the public.


permet pas d’associer les renseignements ob-
tenus d’une personne identifiable à celle-ci;


d) d’empêcher la communication par le mi-
nistre de renseignements visant la sur-
veillance du système de transport et de ma-
nutention du grain;


e) d’empêcher la communication de rensei-
gnements auxquels le public a accès ou qu’il
peut obtenir.


Terms and
conditions


(2.1) The Minister may, with the approval of
the Governor in Council, make regulations re-
specting the terms and conditions for the com-
munication of information referred to in sub-
section (2).


(2.1) Le ministre peut, avec l’agrément du
gouverneur en conseil, prendre des règlements
régissant les modalités de la communication de
renseignements visée au paragraphe (2).


Modalités de la
communication


Safe and secure
procedures


(3) The Minister shall ensure that the proce-
dures and physical measures taken to ensure the
confidentiality of information provided to the
Minister pursuant to this Act, including the
keeping of electronic data, are safe and secure.


(3) Le ministre s’assure que les procédures
et les moyens techniques mis en place pour pré-
server le caractère confidentiel des renseigne-
ments qui lui sont fournis au titre de la présente
loi, notamment en ce qui a trait à la conserva-
tion des données électroniques, sont sûrs.


Procédures
relatives au
maintien du
caractère
confidentiel des
renseignements


Requirement for
other persons to
maintain
confidentiality


(4) Any person who receives information
from the Minister that is confidential under this
Act shall not knowingly disclose that informa-
tion and shall take the measures necessary to
maintain its confidentiality.
1996, c. 10, s. 51; 2000, c. 16, s. 2; 2007, c. 19, s. 10.


(4) La personne à qui le ministre commu-
nique des renseignements qui sont confidentiels
en application de la présente loi ne peut, sciem-
ment, les communiquer à son tour; elle prend
les mesures nécessaires pour en préserver le ca-
ractère confidentiel.
1996, ch. 10, art. 51; 2000, ch. 16, art. 2; 2007, ch. 19, art.
10.


Obligation de
ceux à qui les
renseignements
sont
communiqués


Industry Review Examen de la situation de l’industrie


Industry
overview


52. (1) Each year before the end of May,
the Minister shall, using the most current infor-
mation available, prepare and lay before both
Houses of Parliament a report providing a brief
overview of the state of transportation in
Canada.


52. (1) Chaque année, avant la fin du mois
de mai, le ministre établit, en utilisant les
meilleures informations connues, un rapport
qu’il dépose devant chaque chambre du Parle-
ment et qui résume la situation des transports
au Canada.


Rapport du
ministre


Industry review (2) Every five years, the report referred to in
subsection (1) shall be expanded to a compre-
hensive review of the state of transportation in
Canada which shall include


(a) the financial performance of each mode
of transportation and its contribution to the
Canadian economy;


(b) the extent to which carriers and modes of
transportation were provided resources, facil-
ities and services at public expense;


(c) the extent to which carriers and modes of
transportation received compensation, indi-
rectly and directly, for the resources, facili-


(2) Tous les cinq ans, le ministre présente un
rapport approfondi de la situation des transports
au Canada qui traite notamment :


a) du rendement économique des modes de
transport et de leur contribution à l’économie
canadienne;


b) de la mesure dans laquelle les fonds pu-
blics ont servi à mettre des ressources, des
installations et des services à la disposition
des transporteurs et des modes de transport;


c) de la mesure dans laquelle les transpor-
teurs et les modes de transport ont été indem-
nisés, directement ou indirectement, du coût


Rapport du
ministre
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ties and services that were required to be
provided as an imposed public duty;


(c.1) the long term outlook and trends in
transportation in Canada; and


(d) any other transportation matters that the
Minister considers appropriate.


1996, c. 10, s. 52; 2007, c. 19, s. 11.


des ressources, installations et services qu’ils
sont tenus de mettre à la disposition du pu-
blic;


c.1) des perspectives à long terme et des ten-
dances dans le domaine des transports au
Canada;


d) de toute autre question de transport que le
ministre estime indiquée.


1996, ch. 10, art. 52; 2007, ch. 19, art. 11.


Review of Act Examen de la loi


Statutory review 53. (1) The Minister shall, no later than
eight years after the day this subsection comes
into force, appoint one or more persons to carry
out a comprehensive review of the operation of
this Act and any other Act of Parliament for
which the Minister is responsible that pertains
to the economic regulation of a mode of trans-
portation or to transportation activities under
the legislative authority of Parliament.


53. (1) Le ministre nomme, dans les huit
ans suivant la date d’entrée en vigueur du pré-
sent paragraphe, une ou plusieurs personnes
chargées de procéder à un examen complet de
l’application de la présente loi et de toute autre
loi fédérale dont le ministre est responsable et
qui porte sur la réglementation économique
d’un mode de transport ou sur toute activité de
transport assujettie à la compétence législative
du Parlement.


Examen complet


Objective of
review


(2) The person or persons conducting the re-
view shall assess whether the legislation re-
ferred to in subsection (1) provides Canadians
with a transportation system that is consistent
with the national transportation policy set out in
section 5 and, if necessary or desirable, may
recommend amendments to


(a) the national transportation policy; and


(b) the legislation referred to in subsection
(1).


(2) Les personnes qui effectuent l’examen
vérifient si les lois visées au paragraphe (1)
fournissent aux Canadiens un système de trans-
port qui est conforme à la politique nationale
des transports énoncée à l’article 5. Si elles
l’estiment utile, elles peuvent recommander des
modifications :


a) à cette politique;


b) aux lois visées au paragraphe (1).


But de l’examen


Consultations (3) The review shall be undertaken in con-
sultation with purchasers and suppliers of trans-
portation services and any other persons whom
the Minister considers appropriate.


(3) L’examen doit être effectué en consulta-
tion avec les acheteurs et les fournisseurs de
services de transport et les autres personnes que
le ministre estime indiquées.


Consultations


Powers on
review


(4) Every person appointed to carry out the
review has, for the purposes of the review, the
powers of a commissioner under Part I of the
Inquiries Act and may engage the services of
experts, professionals and other staff deemed
necessary for making the review at the rates of
remuneration that the Treasury Board approves.


(4) Chaque personne nommée pour effectuer
l’examen dispose à cette fin des pouvoirs d’un
commissaire nommé aux termes de la partie I
de la Loi sur les enquêtes et peut, conformé-
ment au barème de rémunération approuvé par
le Conseil du Trésor, engager le personnel —
experts, professionnels et autres — nécessaire
pour effectuer l’examen.


Pouvoirs


Report (5) The review shall be completed and a re-
port of the review submitted to the Minister
within 18 months after the appointment re-
ferred to in subsection (1).


(5) L’examen doit être terminé, et le rapport
sur celui-ci présenté au ministre, dans les dix-
huit mois suivant la date de la nomination pré-
vue au paragraphe (1).


Rapport
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Tabling of report (6) The Minister shall have a copy of the re-
port laid before each House of Parliament on
any of the first thirty days on which that House
is sitting after the Minister receives it.
1996, c. 10, s. 53; 2007, c. 19, s. 12.


(6) Le ministre fait déposer une copie du
rapport devant chaque chambre du Parlement
dans les trente premiers jours de séance de
celle-ci suivant sa réception.
1996, ch. 10, art. 53; 2007, ch. 19, art. 12.


Dépôt du rapport


REVIEW OF MERGERS AND ACQUISITIONS EXAMEN DES FUSIONS ET ACQUISITIONS


Notice 53.1 (1) Every person who is required to
notify the Commissioner of Competition under
subsection 114(1) of the Competition Act of a
proposed transaction that involves a transporta-
tion undertaking shall, at the same time as the
Commissioner is notified and, in any event, not
later than the date by which the person is re-
quired to notify the Commissioner,


(a) give notice of the proposed transaction
to the Minister; and


(b) in the case of a proposed transaction that
involves an air transportation undertaking,
also give notice of the transaction to the
Agency.


53.1 (1) La personne qui doit, au titre du
paragraphe 114(1) de la Loi sur la concurrence,
donner avis au commissaire de la concurrence
d’une transaction portant sur une entreprise de
transport qu’elle se propose de conclure est te-
nue, à la date à laquelle elle lui en donne avis
et, en tout état de cause, au plus tard à la date à
laquelle elle est tenue de le faire :


a) d’en donner avis au ministre;


b) s’agissant d’une entreprise de transport
aérien, d’en donner également avis à l’Of-
fice.


Avis


Information (2) A notice given to the Minister or to the
Agency shall, subject to the regulations, con-
tain the information required under subsection
114(1) of the Competition Act. The notice shall
also contain any information with respect to the
public interest as it relates to national trans-
portation that is required under any guidelines
that shall be issued and published by the Minis-
ter. After receipt of a notice, the Minister may
require the person who has given the notice to
provide further information.


(2) L’avis donné au ministre ou à l’Office
comprend, sous réserve des règlements, les ren-
seignements exigés au titre du paragraphe
114(1) de la Loi sur la concurrence. Il com-
prend en outre les renseignements relatifs à
l’intérêt public en matière de transports natio-
naux exigés au titre des lignes directrices que le
ministre établit et publie. Ce dernier peut, après
réception de l’avis, exiger de la personne
l’ayant donné qu’elle fournisse des renseigne-
ments supplémentaires.


Renseignements


Guidelines (2.1) The guidelines referred to in subsec-
tion (2) shall be elaborated in consultation with
the Competition Bureau and shall include fac-
tors that may be considered to determine
whether a proposed transaction raises issues
with respect to the public interest as it relates to
national transportation.


(2.1) Les lignes directrices sont élaborées de
concert avec le Bureau de la concurrence et
comprennent les facteurs qui peuvent être pris
en compte pour établir si la transaction soulève
des questions d’intérêt public en matière de
transports nationaux.


Lignes
directrices


Not statutory
instruments


(3) The guidelines referred to in subsection
(2) are not statutory instruments within the
meaning of the Statutory Instruments Act.


(3) Les lignes directrices ne sont pas des
textes réglementaires au sens de la Loi sur les
textes réglementaires.


Loi sur les textes
réglementaires


No public
interest issues


(4) If the Minister is of the opinion that the
proposed transaction does not raise issues with
respect to the public interest as it relates to na-
tional transportation, the Minister shall, within
42 days after a person gives notice under sub-
section (1), give notice of the opinion to that
person, in which case sections 53.2 and 53.3 do
not apply in respect of that transaction.


(4) S’il estime que la transaction ne soulève
aucune question d’intérêt public en matière de
transports nationaux, le ministre en avise la
personne qui lui a donné l’avis mentionné au
paragraphe (1), dans les quarante-deux jours
suivant celui-ci. Dans ce cas, les articles 53.2 et
53.3 ne s’appliquent pas à la transaction.


Aucune question
d’intérêt public
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Public interest
issues


(5) If the Minister is of the opinion that the
proposed transaction raises issues with respect
to the public interest as it relates to national
transportation, the Minister may direct the
Agency to examine those issues under section
49 or appoint and direct any person to examine
those issues under section 7.1 of the Depart-
ment of Transport Act.


(5) S’il estime que la transaction soulève des
questions d’intérêt public en matière de trans-
ports nationaux, le ministre peut, au titre de
l’article 49, déléguer à l’Office la charge d’étu-
dier ces questions ou, au titre de l’article 7.1 de
la Loi sur le ministère des Transports, charger
une personne de les étudier.


Question
d’intérêt public


Report (6) The Agency or person, as the case may
be, shall report to the Minister within 150 days
after being directed under subsection (5), or
within any longer period that the Minister may
allow.
2007, c. 19, s. 13.


(6) L’Office ou la personne, selon le cas, fait
rapport au ministre dans les cent cinquante
jours suivant la date où celui-ci l’a chargé de
l’étude ou dans le délai plus long qu’il peut lui
accorder.
2007, ch. 19, art. 13.


Rapport


Prohibition 53.2 (1) No person shall complete a pro-
posed transaction referred to in subsection
53.1(1) unless the transaction is approved by
the Governor in Council and, in the case of a
transaction that involves an air transportation
undertaking, the Agency determines that the
transaction would result in an undertaking that
is Canadian as defined in subsection 55(1).


53.2 (1) Il est interdit de conclure la tran-
saction visée au paragraphe 53.1(1), sauf si le
gouverneur en conseil l’a agréée et, dans le cas
où elle porte sur une entreprise de transport aé-
rien, si l’Office a conclu qu’elle donnerait lieu
à une entreprise de transport aérien ayant la
qualité de Canadien au sens du paragraphe
55(1).


Interdiction


Commissioner’s
report


(2) The Commissioner of Competition shall
within 150 days after the Commissioner is noti-
fied of the proposed transaction under subsec-
tion 114(1) of the Competition Act, or within
any longer period that the Minister may allow,
report to the Minister and the parties to the
transaction on any concerns regarding potential
prevention or lessening of competition that may
occur as a result of the transaction.


(2) Dans les cent cinquante jours suivant la
date où le commissaire de la concurrence est
avisé de la transaction au titre du paragraphe
114(1) de la Loi sur la concurrence ou dans le
délai plus long que le ministre peut lui accor-
der, il fait rapport au ministre et aux parties à la
transaction des questions relatives à l’empêche-
ment ou à la diminution de la concurrence qui
pourrait en résulter.


Rapport du
commissaire


Report to be
made public


(3) The report shall be made public immedi-
ately after its receipt by the Minister.


(3) Le rapport est rendu public aussitôt après
sa réception par le ministre.


Publication


Concerns
relating to public
interest and
competition


(4) After receipt of the Commissioner’s re-
port and any report given under subsection
53.1(6), but before the Minister makes a recom-
mendation for the purposes of subsection (7),
the Minister shall


(a) consult with the Commissioner regard-
ing any overlap between any concerns that
the Minister has in respect of the proposed
transaction with regard to the public interest
as it relates to national transportation and any
concerns in respect of the transaction that are
raised in the Commissioner’s report; and


(b) request the parties to the transaction to
address


(i) with the Minister any concerns that the
Minister has in respect of the transaction


(4) Après réception du rapport du commis-
saire et de tout rapport fait aux termes du para-
graphe 53.1(6), mais avant de recommander au
gouverneur en conseil d’agréer la transaction,
le ministre :


a) consulte le commissaire au sujet de tout
chevauchement entre les questions soulevées
dans le rapport de celui-ci et les questions
d’intérêt public en matière de transports na-
tionaux soulevées, selon lui, par la transac-
tion;


b) demande aux parties d’étudier :


(i) avec lui les questions d’intérêt public
en matière de transports nationaux soule-
vées, selon lui, par la transaction,


Questions
d’intérêt public
et questions
relatives à la
concurrence
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with regard to the public interest as it re-
lates to national transportation, and


(ii) with the Commissioner any concerns
that the Commissioner has regarding po-
tential prevention or lessening of competi-
tion that may occur as a result of the trans-
action.


(ii) avec le commissaire les questions re-
latives à l’empêchement ou à la diminu-
tion de la concurrence qui, selon celui-ci,
pourrait résulter de la transaction.


Measures to
address concerns


(5) The parties to the transaction shall


(a) after conferring with the Minister regard-
ing concerns referred to in subparagraph (4)
(b)(i), inform the Minister of any measures
they are prepared to undertake to address
those concerns; and


(b) after conferring with the Commissioner
regarding concerns identified under subpara-
graph (4)(b)(ii), inform the Commissioner of
any measures they are prepared to undertake
to address those concerns.


The parties may propose revisions to the trans-
action.


(5) Les parties à la transaction informent :


a) le ministre, après s’être entretenues avec
lui au sujet des questions visées au sous-ali-
néa (4)b)(i), des mesures qu’elles sont dispo-
sées à prendre pour répondre à ces questions;


b) le commissaire, après s’être entretenues
avec lui au sujet des questions visées au
sous-alinéa (4)b)(ii), des mesures qu’elles
sont disposées à prendre pour répondre à ces
questions.


Elles peuvent proposer des modifications à la
transaction.


Prise de mesures
par les parties


Preconditions to
recommendation


(6) Before making a recommendation for the
purposes of subsection (7), the Minister shall
obtain the Commissioner’s assessment of the
adequacy of any undertaking proposed by the
parties to address the concerns that have been
identified under subparagraph (4)(b)(ii) and the
effects of any proposed revisions to the transac-
tion on those concerns.


(6) Le ministre, avant de recommander au
gouverneur en conseil d’agréer la transaction,
obtient l’opinion du commissaire sur la justesse
des engagements proposés par les parties pour
répondre aux questions visées au sous-alinéa
(4)b)(ii) et sur l’effet, le cas échéant, des modi-
fications à la transaction proposées sur ces
questions.


Opinion du
commissaire


Approval of
Governor in
Council


(7) If the Governor in Council is satisfied
that it is in the public interest to approve the
proposed transaction, taking into account any
revisions to it proposed by the parties and any
measures they are prepared to undertake, the
Governor in Council may, on the recommenda-
tion of the Minister, approve the transaction
and specify any terms and conditions that the
Governor in Council considers appropriate. The
Governor in Council shall indicate those terms
and conditions that relate to potential preven-
tion or lessening of competition and those that
relate to the public interest as it relates to na-
tional transportation.


(7) Le gouverneur en conseil peut, sur re-
commandation du ministre, agréer la transac-
tion selon les conditions qu’il estime indiquées
s’il est convaincu que celle-ci servirait l’intérêt
public, compte tenu, le cas échéant, des modifi-
cations proposées par les parties et des mesures
qu’elles sont disposées à prendre. Il précise
celles des conditions qui portent sur l’empêche-
ment ou la diminution éventuels de la concur-
rence et celles qui portent sur des questions
d’intérêt public en matière de transports natio-
naux.


Agrément du
gouverneur en
conseil


Variation of
terms and
conditions


(8) On application by a person who is sub-
ject to terms and conditions specified under
subsection (7), the Governor in Council may,
on the recommendation of the Minister, vary or
rescind the terms and conditions. If the terms
and conditions to be varied or rescinded affect
competition, the Minister shall consult with the


(8) Le gouverneur en conseil peut, sur re-
commandation du ministre, modifier ou annuler
les conditions de l’agrément à la demande de
toute personne tenue de s’y conformer. Si ces
conditions portent sur la concurrence, le mi-
nistre consulte le commissaire avant de présen-
ter sa recommandation.


Modification des
conditions
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Commissioner before making the recommenda-
tion.


Commissioner’s
representations


(9) If the Minister directs the Agency under
section 49 to inquire into any matter or thing to
assist the Minister in making a recommenda-
tion under subsection (7) or (8), the Agency
shall give notice of the inquiry to the Commis-
sioner and allow the Commissioner to make
representations to the Agency.


(9) Si le ministre lui délègue, au titre de l’ar-
ticle 49, la charge d’enquêter sur une question
pour l’aider à faire la recommandation prévue
aux paragraphes (7) ou (8), l’Office avise le
commissaire de la tenue de l’enquête et lui
donne la possibilité de présenter des observa-
tions.


Observations du
commissaire


Compliance
with terms and
conditions


(10) Every person who is subject to terms
and conditions shall comply with them.
2007, c. 19, s. 13.


(10) Toute personne assujettie aux condi-
tions visées aux paragraphes (7) ou (8) est te-
nue de s’y conformer.
2007, ch. 19, art. 13.


Obligation de se
conformer aux
conditions


Canadian 53.3 The Agency shall determine whether a
proposed transaction referred to in subsection
53.1(1) that involves an air transportation un-
dertaking would result in an undertaking that is
Canadian as defined in subsection 55(1).
2007, c. 19, s. 13.


53.3 Dans le cas où la transaction visée au
paragraphe 53.1(1) porte sur une entreprise de
transport aérien, l’Office vérifie si la transac-
tion donnerait lieu à une entreprise de transport
aérien ayant la qualité de Canadien au sens du
paragraphe 55(1).
2007, ch. 19, art. 13.


Qualité de
Canadien


Order of
divestiture —
application by
Minister


53.4 (1) If a person contravenes subsection
53.2(1) or (10) with respect to a term or condi-
tion that relates to the public interest as it re-
lates to national transportation, a superior court
may, on application by the Minister, order the
person to cease the contravention or do any
thing that is required to be done, and may make
any other order that it considers appropriate, in-
cluding an order requiring the divestiture of as-
sets. The Minister shall notify the Commission-
er of Competition before making an
application.


53.4 (1) En cas de contravention aux para-
graphes 53.2(1) ou (10) à l’égard de conditions
portant sur des questions d’intérêt public en
matière de transports nationaux, toute cour su-
périeure peut, à la demande du ministre, en-
joindre au contrevenant de mettre fin à la
contravention ou d’y remédier et rendre toute
autre ordonnance qu’elle estime indiquée, no-
tamment obliger une personne à se départir
d’éléments d’actif. Le ministre avise le com-
missaire de la concurrence avant de présenter la
demande.


Ordonnance en
cas de
contravention
des conditions


Order of
divestiture —
application by
Commissioner


(2) If a person contravenes subsection
53.2(10) with respect to a term or condition that
relates to potential prevention or lessening of
competition, a superior court may, on applica-
tion by the Commissioner, order the person to
cease the contravention or do any thing that is
required to be done, and may make any other
order that it considers appropriate, including an
order requiring the divestiture of assets. The
Commissioner shall notify the Minister before
making an application.
2007, c. 19, s. 13.


(2) En cas de contravention au paragraphe
53.2(10) à l’égard de conditions portant sur
l’empêchement ou la diminution éventuels de
la concurrence, toute cour supérieure peut, à la
demande du commissaire, enjoindre au contre-
venant de mettre fin à la contravention ou d’y
remédier et rendre toute autre ordonnance
qu’elle estime indiquée, notamment obliger une
personne à se départir d’éléments d’actif. Le
commissaire avise le ministre avant de présen-
ter la demande.
2007, ch. 19, art. 13.


Ordonnance en
cas de
contravention
des conditions


Regulations 53.5 The Governor in Council may, on the
recommendation of the Minister, make regula-
tions


(a) specifying information required in a no-
tice under subsection 53.1(1); and


53.5 Le gouverneur en conseil peut, par rè-
glement pris sur recommandation du ministre :


a) prévoir les renseignements à inclure dans
l’avis mentionné au paragraphe 53.1(1);


Règlements
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(b) exempting classes of transactions from
the application of sections 53.1 to 53.3.


2007, c. 19, s. 13.


b) exempter toute catégorie de transactions
de l’application des articles 53.1 à 53.3.


2007, ch. 19, art. 13.


Offence —
subsection
53.1(1)


53.6 (1) Every person who contravenes sub-
section 53.1(1) is guilty of an offence and is li-
able


(a) on conviction on indictment, to a fine
not exceeding $50,000; or


(b) on summary conviction, to a fine not ex-
ceeding $25,000.


53.6 (1) Quiconque contrevient au para-
graphe 53.1(1) commet une infraction et en-
court, sur déclaration de culpabilité :


a) par mise en accusation, une amende
maximale de 50 000 $;


b) par procédure sommaire, une amende
maximale de 25 000 $.


Infraction : par.
53.1(1)


Offence —
subsection
53.2(1) or (10)


(2) Every person who contravenes subsec-
tion 53.2(1) or (10) is guilty of an indictable of-
fence and is liable to imprisonment for a term
not exceeding five years or to a fine not ex-
ceeding $10,000,000, or to both.


(2) Quiconque contrevient aux paragraphes
53.2(1) ou (10) commet un acte criminel pas-
sible d’un emprisonnement maximal de cinq
ans et d’une amende maximale de 10 000 000 $,
ou de l’une de ces peines.


Infraction : par.
53.2(1) ou (10)


Continuing
offence


(3) If an offence under subsection 53.2(10)
is committed or continued on more than one
day, the person who commits it is liable to be
convicted for a separate offence for each day
on which it is committed or continued.


(3) Il est compté une infraction distincte
pour chacun des jours au cours desquels se
commet ou se continue l’infraction visée au pa-
ragraphe 53.2(10).


Infractions
continues


Officers, etc., of
corporations


(4) If a corporation commits an offence un-
der subsection (1) or (2), any officer, director
or agent or mandatary of the corporation who
directed, authorized, assented to, acquiesced in
or participated in the commission of the offence
is a party to and guilty of the offence and is li-
able on conviction to the punishment provided
for the offence whether or not the corporation
has been prosecuted or convicted.


(4) En cas de perpétration par une personne
morale d’une infraction visée aux paragraphes
(1) ou (2), ceux de ses administrateurs, diri-
geants ou mandataires qui l’ont ordonnée ou
autorisée, ou qui y ont consenti ou participé,
sont considérés comme coauteurs de l’infrac-
tion et sont passibles, sur déclaration de culpa-
bilité, de la peine prévue pour l’infraction en
cause, que la personne morale ait été ou non
poursuivie ou déclarée coupable.


Administrateurs,
dirigeants et
mandataires


Sections 174 and
175 do not apply


(5) Sections 174 and 175 do not apply in re-
spect of an offence committed under subsection
(1) or (2).
2007, c. 19, s. 13.


(5) Les articles 174 et 175 ne s’appliquent
pas aux infractions visées aux paragraphes (1)
et (2).
2007, ch. 19, art. 13.


Non-application
des articles 174
et 175


GENERAL DISPOSITIONS GÉNÉRALES


Appointment of
receiver not to
bar jurisdiction


54. (1) The fact that a receiver, manager or
other official of a carrier, or a receiver of the
property of a carrier, has been appointed by a
court in Canada, or is managing or operating a
mode of transportation under the authority of
any such court, is not a bar to the exercise of
any jurisdiction granted under this Act, but ev-
ery such receiver, manager or official is bound
to manage and operate the mode of transporta-
tion in accordance with this Act and with the
orders, regulations and directions made or is-
sued under this Act, notwithstanding the fact
that the receiver, manager, official or person


54. (1) Le fait qu’un séquestre, gérant ou
autre dirigeant d’un transporteur, ou un sé-
questre des biens d’un transporteur, a été nom-
mé par un tribunal canadien, ou gère ou ex-
ploite un mode de transport sous l’autorité de
ce tribunal, n’empêche pas l’exercice de
quelque compétence attribuée par la présente
loi. Il est cependant tenu de gérer et d’exploiter
ce mode de transport conformément à la pré-
sente loi et aux arrêtés, règlements et directives
pris en vertu de la présente loi, en dépit du fait
que sa nomination a été faite par le tribunal ou


Nomination de
receveurs
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has been appointed by or acts under the author-
ity of a court.


que ses attributions lui ont été confiées par ce-
lui-ci.


Adaptation
orders


(2) Wherever by reason of insolvency, sale
under mortgage or any other cause, a trans-
portation undertaking or a portion of a trans-
portation undertaking is operated, managed or
held otherwise than by the carrier, the Agency
or the Minister may make any order it consid-
ers proper for adapting and applying the provi-
sions of this Act.


(2) L’Office ou le ministre peut, par arrêté,
adapter les dispositions de la présente loi si, no-
tamment pour insolvabilité ou vente hypothé-
caire, une entreprise de transport échappe, en
tout ou en partie, à la gestion, à l’exploitation
ou à la possession du transporteur en cause.


Modification


PART II PARTIE II


AIR TRANSPORTATION TRANSPORT AÉRIEN


INTERPRETATION AND APPLICATION DÉFINITIONS ET CHAMP D’APPLICATION


Definitions 55. (1) In this Part,


“aircraft”
« aéronef »


“aircraft” has the same meaning as in subsec-
tion 3(1) of the Aeronautics Act;


“air service”
« service
aérien »


“air service” means a service, provided by
means of an aircraft, that is publicly available
for the transportation of passengers or goods, or
both;


“basic fare”
« prix de base »


“basic fare” means


(a) the fare in the tariff of the holder of a do-
mestic licence that has no restrictions and
represents the lowest amount to be paid for
one-way air transportation of an adult with
reasonable baggage between two points in
Canada, or


(b) where the licensee has more than one
such fare between two points in Canada and
the amount of any of those fares is dependent
on the time of day or day of the week of trav-
el, or both, the highest of those fares;


“Canadian”
« Canadien »


“Canadian” means a Canadian citizen or a per-
manent resident within the meaning of subsec-
tion 2(1) of the Immigration and Refugee Pro-
tection Act, a government in Canada or an
agent of such a government or a corporation or
other entity that is incorporated or formed un-
der the laws of Canada or a province, that is
controlled in fact by Canadians and of which at
least seventy-five per cent, or such lesser per-
centage as the Governor in Council may by
regulation specify, of the voting interests are
owned and controlled by Canadians;


55. (1) Les définitions qui suivent s’ap-
pliquent à la présente partie.


Définitions


« aéronef » S’entend au sens du paragraphe 3(1)
de la Loi sur l’aéronautique.


« aéronef »
“aircraft”


« Canadien » Citoyen canadien ou résident per-
manent au sens du paragraphe 2(1) de la Loi
sur l’immigration et la protection des réfugiés;
la notion englobe également les administrations
publiques du Canada ou leurs mandataires et
les personnes ou organismes, constitués au
Canada sous le régime de lois fédérales ou pro-
vinciales et contrôlés de fait par des Canadiens,
dont au moins soixante-quinze pour cent — ou
tel pourcentage inférieur désigné par règlement
du gouverneur en conseil — des actions assor-
ties du droit de vote sont détenues et contrôlées
par des Canadiens.


« Canadien »
“Canadian”


« document d’aviation canadien » S’entend au
sens du paragraphe 3(1) de la Loi sur l’aéro-
nautique.


« document
d’aviation
canadien »
“Canadian
aviation
document”


« licencié » Titulaire d’une licence délivrée par
l’Office en application de la présente partie.


« licencié »
“licensee”


« prix de base »
a) Prix du tarif du titulaire d’une licence in-
térieure qui est sans restriction et qui consti-
tue le montant le moins élevé à payer pour le
transport aller, entre deux points situés au
Canada, d’un adulte accompagné d’une
quantité normale de bagages;


b) dans les cas où un tel prix peut varier se-
lon le moment du jour ou de la semaine, ou
des deux, auquel s’effectue le voyage, le
montant le plus élevé de ce prix.


« prix de base »
“basic fare”
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“Canadian
aviation
document”
« document
d’aviation
canadien »


“Canadian aviation document” has the same
meaning as in subsection 3(1) of the Aeronau-
tics Act;


“domestic
licence”
Version anglaise
seulement


“domestic licence” means a licence issued un-
der section 61;


“domestic
service”
« service
intérieur »


“domestic service” means an air service be-
tween points in Canada, from and to the same
point in Canada or between Canada and a point
outside Canada that is not in the territory of an-
other country;


“international
service”
« service
international »


“international service” means an air service be-
tween Canada and a point in the territory of an-
other country;


“licensee”
« licencié »


“licensee” means the holder of a licence issued
by the Agency under this Part;


“non-scheduled
international
licence”
Version anglaise
seulement


“non-scheduled international licence” means a
licence issued under subsection 73(1);


“non-scheduled
international
service”
« service
international à
la demande »


“non-scheduled international service” means an
international service other than a scheduled in-
ternational service;


“prescribed”
« règlement »


“prescribed” means prescribed by regulations
made under section 86;


“scheduled
international
licence”
Version anglaise
seulement


“scheduled international licence” means a li-
cence issued under subsection 69(1);


“scheduled
international
service”
« service
international
régulier »


“scheduled international service” means an in-
ternational service that is a scheduled service
pursuant to


(a) an agreement or arrangement for the pro-
vision of that service to which Canada is a
party, or


(b) a determination made under section 70;


“tariff”
« tarif »


“tariff” means a schedule of fares, rates,
charges and terms and conditions of carriage
applicable to the provision of an air service and
other incidental services.


« règlement » Règlement pris au titre de l’article
86.


« règlement »
“prescribed”


« service aérien » Service offert, par aéronef, au
public pour le transport des passagers, des mar-
chandises, ou des deux.


« service aérien »
“air service”


« service intérieur » Service aérien offert soit à
l’intérieur du Canada, soit entre un point qui y
est situé et un point qui lui est extérieur sans
pour autant faire partie du territoire d’un autre
pays.


« service
intérieur »
“domestic
service”


« service international » Service aérien offert
entre le Canada et l’étranger.


« service
international »
“international
service”


« service international à la demande » Service
international autre qu’un service international
régulier.


« service
international à la
demande »
“non-scheduled
international
service”


« service international régulier » Service inter-
national exploité à titre de service régulier aux
termes d’un accord ou d’une entente à cet effet
dont le Canada est signataire ou sous le régime
d’une qualification faite en application de l’ar-
ticle 70.


« service
international
régulier »
“scheduled
international
service”


« tarif » Barème des prix, taux, frais et autres
conditions de transport applicables à la presta-
tion d’un service aérien et des services
connexes.


« tarif »
“tariff”


« texte d’application » Arrêté ou règlement pris
en application de la présente partie ou de telle
de ses dispositions.


« texte
d’application »
French version
only


Affiliation (2) For the purposes of this Part,


(a) one corporation is affiliated with another
corporation if


(i) one of them is a subsidiary of the oth-
er,


(2) Pour l’application de la présente partie :


a) des personnes morales sont du même
groupe si l’une est la filiale de l’autre, si
toutes deux sont des filiales d’une même per-


Groupe
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(ii) both are subsidiaries of the same cor-
poration, or


(iii) both are controlled by the same per-
son;


(b) if two corporations are affiliated with the
same corporation at the same time, they are
deemed to be affiliated with each other;


(c) a partnership or sole proprietorship is af-
filiated with another partnership or sole pro-
prietorship if both are controlled by the same
person;


(d) a corporation is affiliated with a partner-
ship or a sole proprietorship if both are con-
trolled by the same person;


(e) a corporation is a subsidiary of another
corporation if it is controlled by that other
corporation or by a subsidiary of that other
corporation;


(f) a corporation is controlled by a person
other than Her Majesty in right of Canada or
a province if


(i) securities of the corporation to which
are attached more than 50% of the votes
that may be cast to elect directors of the
corporation are held, directly or indirectly,
whether through one or more subsidiaries
or otherwise, otherwise than by way of se-
curity only, by or for the benefit of that
person, and


(ii) the votes attached to those securities
are sufficient, if exercised, to elect a ma-
jority of the directors of the corporation;


(g) a corporation is controlled by Her
Majesty in right of Canada or a province if


(i) the corporation is controlled by Her
Majesty in the manner described in para-
graph (f), or


(ii) in the case of a corporation without
share capital, a majority of the directors of
the corporation, other than ex officio direc-
tors, are appointed by


(A) the Governor in Council or the
Lieutenant Governor in Council of the
province, as the case may be, or


(B) a Minister of the government of
Canada or the province, as the case may
be; and


sonne morale ou si chacune d’elles est
contrôlée par la même personne;


b) si deux personnes morales sont du groupe
d’une même personne morale au même mo-
ment, elles sont réputées être du même
groupe;


c) une société de personnes ou une entre-
prise individuelle est du groupe d’une autre
société de personnes ou d’une autre entre-
prise individuelle si toutes deux sont contrô-
lées par la même personne;


d) une personne morale est du groupe d’une
société de personnes ou d’une entreprise in-
dividuelle si toutes deux sont contrôlées par
la même personne;


e) une personne morale est une filiale d’une
autre personne morale si elle est contrôlée
par cette autre personne morale ou par une
filiale de celle-ci;


f) une personne morale est contrôlée par une
personne autre que Sa Majesté du chef du
Canada ou d’une province si :


(i) des valeurs mobilières de la personne
morale conférant plus de cinquante pour
cent des votes qui peuvent être exercés
lors de l’élection des administrateurs de la
personne morale en question sont déte-
nues, directement ou indirectement, no-
tamment par l’intermédiaire d’une ou de
plusieurs filiales, autrement qu’à titre de
garantie uniquement, par cette personne
ou pour son bénéfice,


(ii) les votes que comportent ces valeurs
mobilières sont suffisants, en supposant
leur exercice, pour élire une majorité des
administrateurs de la personne morale;


g) une personne morale est contrôlée par Sa
Majesté du chef du Canada ou d’une pro-
vince si :


(i) la personne morale est contrôlée par Sa
Majesté de la manière décrite à l’alinéa f),


(ii) dans le cas d’une personne morale
sans capital-actions, une majorité des ad-
ministrateurs de la personne morale, autres
que les administrateurs d’office, sont nom-
més par :
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(h) a partnership is controlled by a person if
the person holds an interest in the partnership
that entitles the person to receive more than
50% of the profits of the partnership or more
than 50% of its assets on dissolution.


(A) soit le gouverneur en conseil ou le
lieutenant-gouverneur en conseil de la
province, selon le cas,


(B) soit un ministre du gouvernement
du Canada ou de la province, selon le
cas;


h) contrôle une société de personnes la per-
sonne qui détient dans cette société des titres
de participation lui donnant droit de recevoir
plus de cinquante pour cent des bénéfices de
la société ou plus de cinquante pour cent des
éléments d’actif de celle-ci au moment de sa
dissolution.


Definition of
“person”


(3) In subsection (2), “person” includes an
individual, a partnership, an association, a cor-
poration, a trustee, an executor, a liquidator of a
succession, an administrator or a legal repre-
sentative.


(3) Au paragraphe (2), « personne » s’entend
d’un particulier, d’une société de personnes,
d’une association, d’une personne morale, d’un
fiduciaire, d’un exécuteur testamentaire ou du
liquidateur d’une succession, d’un tuteur, d’un
curateur ou d’un mandataire.


Définition de
« personne »


Control in fact (4) For greater certainty, nothing in subsec-
tion (2) shall be construed to affect the meaning
of the expression “controlled in fact” in the def-
inition “Canadian” in subsection (1).
1996, c. 10, s. 55; 2000, c. 15, s. 1; 2001, c. 27, s. 222.


(4) Il demeure entendu que le paragraphe (2)
n’a pas pour effet de modifier le sens de l’ex-
pression « contrôle de fait » dans la définition
de « Canadien » au paragraphe (1).
1996, ch. 10, art. 55; 2000, ch. 15, art. 1; 2001, ch. 27, art.
222.


Contrôle de fait


Non-application
of Part


56. (1) This Part does not apply to a person
that uses an aircraft on behalf of the Canadian
Armed Forces or any other armed forces coop-
erating with the Canadian Armed Forces.


56. (1) La présente partie ne s’applique pas
aux personnes qui utilisent un aéronef pour le
compte des Forces armées canadiennes ou des
forces armées coopérant avec celles-ci.


Exclusions —
forces armées


Specialty service
exclusion


(2) This Part does not apply to the operation
of an air flight training service, aerial inspec-
tion service, aerial construction service, aerial
photography service, aerial forest fire manage-
ment service, aerial spraying service or any
other prescribed air service.


(2) La présente partie ne s’applique pas à
l’exploitation d’un service aérien de formation
en vol, d’inspection, de travaux publics ou de
construction, de photographie, d’épandage, de
contrôle des incendies de forêt ou autre service
prévu par règlement.


Exclusion —
services
spécialisés


Emergency
service
exclusion


(3) This Part does not apply to the provision
of an air service if the federal government or a
provincial or a municipal government declares
an emergency under federal or provincial law,
and that government directly or indirectly re-
quests that the air service be provided to re-
spond to the emergency.


(3) La présente partie ne s’applique pas à la
fourniture d’un service aérien dans le cas où le
gouvernement fédéral, le gouvernement d’une
province ou une administration municipale dé-
clare en vertu d’une loi fédérale ou provinciale
qu’une situation de crise existe et présente di-
rectement ou indirectement une demande en
vue d’obtenir ce service pour faire face à la si-
tuation de crise.


Exclusion —
urgences


Public interest (4) The Minister may, by order, prohibit the
provision of an air service under subsection (3)
or require the discontinuance of that air service
if, in the opinion of the Minister, it is in the
public interest to do so.


(4) Le ministre peut, par arrêté, interdire la
fourniture d’un service aérien au titre du para-
graphe (3) ou exiger qu’il y soit mis fin s’il es-
time qu’il est dans l’intérêt public de le faire.


Intérêt public
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Not a statutory
instrument


(5) The order is not a statutory instrument
within the meaning of the Statutory Instruments
Act.
1996, c. 10, s. 56; 2007, c. 19, s. 14.


(5) Les arrêtés ne sont pas des textes régle-
mentaires au sens de la Loi sur les textes régle-
mentaires.
1996, ch. 10, art. 56; 2007, ch. 19, art. 14.


Loi sur les textes
réglementaires


56.1 [Repealed, 2007, c. 19, s. 15] 56.1 [Abrogé, 2007, ch. 19, art. 15]


56.2 [Repealed, 2007, c. 19, s. 15] 56.2 [Abrogé, 2007, ch. 19, art. 15]


56.3 [Repealed, 2007, c. 19, s. 15] 56.3 [Abrogé, 2007, ch. 19, art. 15]


56.4 [Repealed, 2007, c. 19, s. 15] 56.4 [Abrogé, 2007, ch. 19, art. 15]


56.5 [Repealed, 2007, c. 19, s. 15] 56.5 [Abrogé, 2007, ch. 19, art. 15]


56.6 [Repealed, 2007, c. 19, s. 15] 56.6 [Abrogé, 2007, ch. 19, art. 15]


56.7 [Repealed, 2007, c. 19, s. 15] 56.7 [Abrogé, 2007, ch. 19, art. 15]


PROHIBITIONS INTERDICTIONS


Prohibition re
operation


57. No person shall operate an air service
unless, in respect of that service, the person


(a) holds a licence issued under this Part;


(b) holds a Canadian aviation document; and


(c) has the prescribed liability insurance
coverage.


57. L’exploitation d’un service aérien est su-
bordonnée à la détention, pour celui-ci, de la li-
cence prévue par la présente partie, d’un docu-
ment d’aviation canadien et de la police
d’assurance responsabilité réglementaire.


Conditions
d’exploitation


Licence not
transferable


58. A licence issued under this Part for the
operation of an air service is not transferable.


58. Les licences d’exploitation de services
aériens sont incessibles.


Incessibilité


Prohibition re
sale


59. No person shall sell, cause to be sold or
publicly offer for sale in Canada an air service
unless, if required under this Part, a person
holds a licence issued under this Part in respect
of that service and that licence is not suspend-
ed.
1996, c. 10, s. 59; 2007, c. 19, s. 16.


59. La vente, directe ou indirecte, et l’offre
publique de vente, au Canada, d’un service aé-
rien sont subordonnées à la détention, pour ce-
lui-ci, d’une licence en règle délivrée sous le
régime de la présente partie.
1996, ch. 10, art. 59; 2007, ch. 19, art. 16.


Opérations
visant le service


Provision of
aircraft with
flight crew


60. (1) No person shall provide all or part
of an aircraft, with a flight crew, to a licensee
for the purpose of providing an air service pur-
suant to the licensee’s licence and no licensee
shall provide an air service using all or part of
an aircraft, with a flight crew, provided by an-
other person except


(a) in accordance with regulations made by
the Agency respecting disclosure of the iden-
tity of the operator of the aircraft and other
related matters; and


(b) where prescribed, with the approval of
the Agency.


60. (1) La fourniture de tout ou partie d’aé-
ronefs, avec équipage, à un licencié en vue de
la prestation, conformément à sa licence, d’un
service aérien et celle, par un licencié, d’un ser-
vice aérien utilisant tout ou partie d’aéronefs,
avec équipage, appartenant à un tiers sont assu-
jetties :


a) au respect des règlements, notamment en
matière de divulgation de l’identité des ex-
ploitants d’aéronefs;


b) si les règlements l’exigent, à l’autorisa-
tion de l’Office.


Fourniture
d’aéronefs


Conditions and
Ministerial
directions


(2) Approval by the Agency under subsec-
tion (1) is subject to any directions to the Agen-
cy issued by the Minister and to any terms and
conditions that the Agency may specify in the


(2) L’autorisation est assujettie aux direc-
tives que le ministre peut lui donner et peut
comporter, lors de la délivrance ou par la suite
en tant que de besoin, les conditions qu’il es-


Directives
ministérielles et
conditions
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approval, including terms and conditions re-
specting routes to be followed, points or areas
to be served, size and type of aircraft to be op-
erated, schedules, places of call, tariffs, fares,
rates and charges, insurance, carriage of pas-
sengers and, subject to the Canada Post Corpo-
ration Act, carriage of goods.


time indiqué d’imposer, notamment en ce qui
concerne les routes aériennes à suivre, les
points ou régions à desservir, la dimension et la
catégorie des aéronefs à exploiter, les horaires,
les escales, les tarifs, l’assurance, le transport
des passagers et, sous réserve de la Loi sur la
Société canadienne des postes, celui des mar-
chandises.


LICENCE FOR DOMESTIC SERVICE SERVICE INTÉRIEUR


Issue of licence 61. On application to the Agency and on
payment of the specified fee, the Agency shall
issue a licence to operate a domestic service to
the applicant if


(a) the applicant establishes in the applica-
tion to the satisfaction of the Agency that the
applicant


(i) is a Canadian,


(ii) holds a Canadian aviation document
in respect of the service to be provided un-
der the licence,


(iii) has the prescribed liability insurance
coverage in respect of the service to be
provided under the licence, and


(iv) meets prescribed financial require-
ments; and


(b) the Agency is satisfied that the applicant
has not contravened section 59 in respect of
a domestic service within the preceding
twelve months.


61. L’Office, sur demande et paiement des
droits indiqués, délivre une licence pour l’ex-
ploitation d’un service intérieur au demandeur :


a) qui, dans la demande, justifie du fait :


(i) qu’il est Canadien,


(ii) qu’à l’égard du service, il détient un
document d’aviation canadien,


(iii) qu’à l’égard du service, il détient la
police d’assurance responsabilité régle-
mentaire,


(iv) qu’il remplit les exigences financières
réglementaires;


b) dont il est convaincu qu’il n’a pas, dans
les douze mois précédents, enfreint l’article
59 relativement à un service intérieur.


Délivrance de la
licence


Qualification
exemption


62. (1) Where the Minister considers it nec-
essary or advisable in the public interest that a
domestic licence be issued to a person who is
not a Canadian, the Minister may, by order, on
such terms and conditions as may be specified
in the order, exempt the person from the appli-
cation of subparagraph 61(a)(i) for the duration
of the order.


62. (1) Lorsqu’il estime souhaitable ou né-
cessaire dans l’intérêt public de délivrer une li-
cence intérieure à une personne qui n’a pas la
qualité de Canadien, le ministre peut, par arrêté
assorti ou non de conditions, l’exempter de l’o-
bligation de justifier de cette qualité, l’exemp-
tion restant valide tant que l’arrêté reste en vi-
gueur.


Exemption


Statutory
Instruments Act


(2) The order is not a regulation for the pur-
poses of the Statutory Instruments Act.


(2) L’arrêté n’est pas un règlement pour
l’application de la Loi sur les textes réglemen-
taires.


Loi sur les textes
réglementaires


Publication (3) The Minister must, as soon as feasible,
make the name of the person who is exempted
and the exemption’s duration accessible to the
public through the Internet or by any other
means that the Minister considers appropriate.
1996, c. 10, s. 62; 2013, c. 31, s. 5.


(3) Dès que possible, le ministre rend le
nom de la personne bénéficiant de l’exemption
et la durée de celle-ci accessibles au public par
Internet ou par tout autre moyen qu’il estime
indiqué.
1996, ch. 10, art. 62; 2013, ch. 31, art. 5.


Publication
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Mandatory
suspension or
cancellation


63. (1) The Agency shall suspend or cancel
the domestic licence of a person where the
Agency determines that, in respect of the ser-
vice for which the licence was issued, the per-
son ceases to meet any of the requirements of
subparagraphs 61(a)(i) to (iii).


63. (1) L’Office suspend ou annule la li-
cence s’il est convaincu que le licencié ne ré-
pond plus à telle des conditions mentionnées
aux sous-alinéas 61a)(i) à (iii).


Suspension ou
annulation
obligatoire


Discretionary
suspension or
cancellation


(2) The Agency may suspend or cancel a do-
mestic licence


(a) where the Agency determines that, in re-
spect of the service for which the domestic
licence was issued, the licensee has contra-
vened, or does not meet the requirements of,
any regulation or order made under this Part
or any provision of this Part other than sub-
paragraphs 61(a)(i) to (iii); or


(b) subject to section 64, in accordance with
a request from the licensee for the suspen-
sion or cancellation.


(2) L’Office peut suspendre ou annuler la li-
cence :


a) s’il est convaincu que le licencié a, relati-
vement au service, enfreint d’autres condi-
tions que celles mentionnées au paragraphe
(1) ou telle des dispositions de la présente
partie ou de ses textes d’application;


b) sous réserve de l’article 64, sur demande
du licencié.


Suspension ou
annulation
facultative


Reinstatement
condition


(3) The Agency shall not reinstate a domes-
tic licence that has been suspended for sixty
days or longer unless the licensee establishes to
the satisfaction of the Agency that the person
meets the prescribed financial requirements.


(3) L’Office ne peut rétablir une licence sus-
pendue depuis au moins soixante jours que si
l’intéressé justifie du fait qu’il remplit les exi-
gences financières réglementaires.


Rétablissement
de la licence


Notice of
discontinuance
or reduction of
certain services


64. (1) Where a licensee proposes to dis-
continue a domestic service or to reduce the
frequency of such a service to a point to less
than one flight per week and, as a result of the
proposed discontinuance or reduction, there
will be only one licensee or no licensee offer-
ing at least one flight per week to that point, the
licensee shall give notice of the proposal in pre-
scribed form and manner to such persons as are
prescribed.


64. (1) Le licencié qui se propose d’inter-
rompre un service intérieur à un point ou d’en
ramener la fréquence à moins d’un vol hebdo-
madaire est tenu, si cette mesure a pour effet
qu’il y aura au plus un licencié offrant un ser-
vice à une fréquence minimale d’un vol hebdo-
madaire, d’aviser, en la forme et selon les mo-
dalités réglementaires, les destinataires
désignés par règlement.


Interruption ou
réduction de
services


Notice of
discontinuance
of certain
services


(1.1) If a licensee proposes to discontinue its
year-round non-stop scheduled air service be-
tween two points in Canada and that discontin-
uance would result in a reduction, as compared
to the week before the proposal is to take ef-
fect, of at least 50% of the weekly passenger-
carrying capacity of all licensees operating
year-round non-stop scheduled air services be-
tween those two points, the licensee shall give
notice of the proposal in the prescribed form
and manner to the prescribed persons.


(1.1) Le licencié qui se propose d’inter-
rompre un service aérien régulier sans escale
offert à longueur d’année entre deux points au
Canada, est tenu d’en aviser, selon les modali-
tés réglementaires, les personnes désignées par
règlement si l’interruption aurait pour effet de
réduire d’au moins cinquante pour cent la capa-
cité hebdomadaire de transport de passagers,
par rapport à celle de la semaine précédant son
entrée en vigueur, de l’ensemble des licenciés
offrant à longueur d’année des services aériens
réguliers sans escale entre ces deux points.


Avis d’interrup-
tion de services


Discussion with
elected officials


(1.2) A licensee shall, as soon as practicable,
provide an opportunity for elected officials of
the municipal or local government of the com-
munity of the point or points, as the case may
be, to meet and discuss with the licensee the


(1.2) Le licencié offre dans les meilleurs dé-
lais aux représentants élus des administrations
municipales ou locales de la collectivité où se
trouvent le ou les points touchés la possibilité
de le rencontrer et de discuter avec lui de l’effet


Consultation
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impact of the proposed discontinuance or re-
duction.


qu’auraient l’interruption ou la réduction du
service.


Notice period (2) A licensee shall not implement a propos-
al referred to in subsection (1) or (1.1) until the
expiry of 120 days, or 30 days if the service re-
ferred to in that subsection has been in opera-
tion for less than one year, after the notice is
given or until the expiry of any shorter period
that the Agency may, on application by the li-
censee, specify by order.


(2) Le licencié ne peut donner suite au projet
mentionné aux paragraphes (1) ou (1.1) avant
l’expiration soit des cent vingt jours ou, dans le
cas où le service visé à ces paragraphes est of-
fert depuis moins d’un an, des trente jours sui-
vant la signification de l’avis, soit du délai infé-
rieur fixé, à sa demande, par ordonnance de
l’Office.


Délai


Considerations
re whether
exemption to be
granted


(3) In considering whether to specify a
shorter period under subsection (2), the Agency
shall have regard to


(a) the adequacy of alternative modes of
public transportation available at or in the
vicinity of the point referred to in subsection
(1) or between the points referred to in sub-
section (1.1);


(b) other means by which air service to the
point or between the points is or is likely to
be provided;


(c) whether the licensee has complied with
subsection (1.2); and


(d) the particular circumstances of the li-
censee.


(3) Pour décider s’il convient de fixer un dé-
lai inférieur, l’Office tient compte :


a) du fait que les autres modes de transport
desservant le point visé au paragraphe (1), ou
ses environs, ou existant entre les points vi-
sés au paragraphe (1.1), sont satisfaisants ou
non;


b) de l’existence ou de la probabilité
d’autres liaisons aériennes à destination du
point ou entre les points;


c) du fait que le licencié a respecté ou non
les exigences du paragraphe (1.2);


d) de la situation particulière du licencié.


Examen relatif à
l’exemption


Definition of
“non-stop
scheduled air
service”


(4) In this section, “non-stop scheduled air
service” means an air service operated between
two points without any stops in accordance
with a published timetable or on a regular basis.
1996, c. 10, s. 64; 2000, c. 15, s. 3; 2007, c. 19, s. 17.


(4) Au présent article, « service aérien régu-
lier sans escale » s’entend d’un service aérien
sans escale offert entre deux points soit réguliè-
rement, soit conformément à un horaire publié.
1996, ch. 10, art. 64; 2000, ch. 15, art. 3. ; 2007, ch. 19, art.
17.


Définition de
« service aérien
régulier sans
escale »


Complaints re
non-compliance


65. Where, on complaint in writing to the
Agency by any person, the Agency finds that a
licensee has failed to comply with section 64
and that it is practicable in the circumstances
for the licensee to comply with an order under
this section, the Agency may, by order, direct
the licensee to reinstate the service referred to
in that section


(a) for such a period, not exceeding 120
days after the date of the finding by the
Agency, as the Agency deems appropriate;
and


(b) at such a frequency as the Agency may
specify.


1996, c. 10, s. 65; 2007, c. 19, s. 18.


65. L’Office, saisi d’une plainte formulée
par écrit à l’encontre d’un licencié, peut, s’il
constate que celui-ci ne s’est pas conformé à
l’article 64 et que les circonstances permettent
à celui-ci de se conformer à l’arrêté, ordonner à
celui-ci de rétablir le service pour la période,
d’au plus cent vingt jours après la date de son
constat, qu’il estime indiquée, et selon la fré-
quence qu’il peut fixer.
1996, ch. 10, art. 65; 2007, ch. 19, art. 18.


Plaintes relatives
aux infractions


Unreasonable
fares or rates


66. (1) If, on complaint in writing to the
Agency by any person, the Agency finds that a


66. (1) S’il conclut, sur dépôt d’une plainte,
qu’un licencié, y compris les licenciés de son


Prix ou taux
excessifs
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licensee, including affiliated licensees, is the
only person providing a domestic service be-
tween two points and that a fare, cargo rate or
increase in a fare or cargo rate published or of-
fered in respect of the service is unreasonable,
the Agency may, by order,


(a) disallow the fare, rate or increase;


(b) direct the licensee to amend its tariff by
reducing the fare, rate or increase by the
amounts and for the periods that the Agency
considers reasonable in the circumstances; or


(c) direct the licensee, if practicable, to re-
fund amounts specified by the Agency, with
interest calculated in the prescribed manner,
to persons determined by the Agency to have
been overcharged by the licensee.


groupe, est la seule personne à offrir un service
intérieur entre deux points, d’une part, et qu’un
prix ou un taux, ou une augmentation de prix
ou de taux, publiés ou appliqués à l’égard de ce
service sont excessifs, d’autre part, l’Office
peut, par ordonnance :


a)  annuler le prix, le taux ou l’augmenta-
tion;


b)  enjoindre au licencié de modifier son ta-
rif afin de réduire d’une somme, et pour une
période, qu’il estime indiquées dans les cir-
constances le prix, le taux ou l’augmentation;


c)  lui enjoindre de rembourser, si possible,
les sommes qu’il détermine, majorées des in-
térêts calculés de la manière réglementaire,
aux personnes qui, selon lui, ont versé des
sommes en trop.


Complaint of
inadequate range
of fares or rates


(2) If, on complaint in writing to the Agency
by any person, the Agency finds that a licensee,
including affiliated licensees, is the only person
providing a domestic service between two
points and that it is offering an inadequate
range of fares or cargo rates in respect of that
service, the Agency may, by order, direct the li-
censee, for a period that the Agency considers
reasonable in the circumstances, to publish and
apply in respect of that service one or more ad-
ditional fares or cargo rates that the Agency
considers reasonable in the circumstances.


(2) S’il conclut, sur dépôt d’une plainte,
qu’un licencié, y compris les licenciés de son
groupe, est la seule personne à offrir un service
intérieur entre deux points, d’une part, et que
celui-ci offre une gamme de prix ou de taux in-
suffisante à l’égard de ce service, d’autre part,
l’Office peut, par ordonnance, enjoindre au li-
cencié, pour la période qu’il estime indiquée
dans les circonstances, de publier et d’appliquer
à l’égard de ce service un ou plusieurs prix ou
taux supplémentaires qu’il estime indiqués dans
les circonstances.


Gamme de prix
insuffisante


Relevant
information


(3) When making a finding under subsection
(1) or (2) that a fare, cargo rate or increase in a
fare or cargo rate published or offered in re-
spect of a domestic service between two points
is unreasonable or that a licensee is offering an
inadequate range of fares or cargo rates in re-
spect of a domestic service between two points,
the Agency may take into consideration any in-
formation or factor that it considers relevant,
including


(a) historical data respecting fares or cargo
rates applicable to domestic services between
those two points;


(b) fares or cargo rates applicable to similar
domestic services offered by the licensee and
one or more other licensees, including terms
and conditions related to the fares or cargo
rates, the number of seats available at those
fares and the cargo capacity and cargo con-
tainer types available at those rates;


(3) Pour décider, au titre des paragraphes (1)
ou (2), si le prix, le taux ou l’augmentation de
prix ou de taux publiés ou appliqués à l’égard
d’un service intérieur entre deux points sont ex-
cessifs ou si le licencié offre une gamme de
prix ou de taux insuffisante à l’égard d’un ser-
vice intérieur entre deux points, l’Office peut
tenir compte de tout renseignement ou facteur
qu’il estime pertinent, notamment :


a)  de renseignements relatifs aux prix ou
aux taux appliqués antérieurement à l’égard
des services intérieurs entre ces deux points;


b)  des prix ou des taux applicables à l’égard
des services intérieurs similaires offerts par
le licencié et un ou plusieurs autres licenciés,
y compris les conditions relatives aux prix ou
aux taux applicables, le nombre de places of-
fertes à ces prix et la capacité de transport et
les types de conteneurs pour le transport dis-
ponibles à ces taux;


Facteurs à
prendre en
compte
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(b.1) the competition from other modes of
transportation, if the finding is in respect of a
cargo rate, an increase in a cargo rate or a
range of cargo rates; and


(c) any other information provided by the li-
censee, including information that the li-
censee is required to provide under section
83.


b.1)  de la concurrence des autres moyens de
transport, si la décision vise le taux, l’aug-
mentation de taux ou la gamme de taux;


c)  des autres renseignements que lui fournit
le licencié, y compris ceux qu’il est tenu de
fournir au titre de l’article 83.


Alternative
domestic
services


(4) The Agency may find that a licensee is
the only person providing a domestic service
between two points if every alternative domes-
tic service between those points is, in the Agen-
cy’s opinion, unreasonable, taking into consid-
eration the number of stops, the number of
seats offered, the frequency of service, the
flight connections and the total travel time and,
more specifically, in the case of cargo, the car-
go capacity and cargo container types available.


(4) L’Office peut conclure qu’un licencié est
la seule personne à offrir un service intérieur
entre deux points s’il estime que tous les autres
services intérieurs offerts entre ces points sont
insuffisants, compte tenu du nombre d’escales,
de correspondances ou de places disponibles,
de la fréquence des vols et de la durée totale du
voyage et, plus précisément, dans le cas du
transport de marchandises, de la capacité de
transport et des types de conteneurs dispo-
nibles.


Services
insuffisants


Alternative
service


(4.1) The Agency shall not make an order
under subsection (1) or (2) in respect of a li-
censee found by the Agency to be the only per-
son providing a domestic service between two
points if, in the Agency’s opinion, there exists
another domestic service that is not between the
two points but is a reasonable alternative taking
into consideration the convenience of access to
the service, the number of stops, the number of
seats offered, the frequency of service, the
flight connections and the total travel time and,
more specifically, in the case of cargo, the car-
go capacity and cargo container types available.


(4.1) L’Office ne rend pas l’ordonnance pré-
vue aux paragraphes (1) ou (2) à l’égard du li-
cencié s’il conclut que celui-ci est la seule per-
sonne à offrir un service intérieur entre deux
points et s’il estime qu’il existe un autre service
intérieur, qui n’est pas offert entre ces deux
points, mais qui est suffisant compte tenu de la
commodité de l’accès au service, du nombre
d’escales, de correspondances ou de places dis-
ponibles, de la fréquence des vols et de la durée
totale du voyage et, plus précisément, dans le
cas du transport de marchandises, de la capacité
de transport et des types de conteneurs dispo-
nibles.


Autres services


Consideration of
representations


(5) Before making a direction under para-
graph (1)(b) or subsection (2), the Agency shall
consider any representations that the licensee
has made with respect to what is reasonable in
the circumstances.


(5) Avant de rendre l’ordonnance mention-
née à l’alinéa (1)b) ou au paragraphe (2), l’Of-
fice tient compte des observations du licencié
sur les mesures qui seraient justifiées dans les
circonstances.


Représentations


(6) and (7) [Repealed, 2007, c. 19, s. 19] (6) et (7) [Abrogés, 2007, ch. 19, art. 19]


Confidentiality
of information


(8) The Agency may take any measures or
make any order that it considers necessary to
protect the confidentiality of any of the follow-
ing information that it is considering in the
course of any proceedings under this section:


(a) information that constitutes a trade se-
cret;


(b) information the disclosure of which
would likely cause material financial loss to,
or prejudice to the competitive position of,


(8) L’Office peut prendre toute mesure, ou
rendre toute ordonnance, qu’il estime indiquée
pour assurer la confidentialité des renseigne-
ments ci-après qu’il examine dans le cadre du
présent article :


a)  les renseignements qui constituent un se-
cret industriel;


b)  les renseignements dont la divulgation
risquerait vraisemblablement de causer des
pertes financières importantes à la personne


Confidentialité
des renseigne-
ments
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the person providing the information or on
whose behalf it is provided; and


(c) information the disclosure of which
would likely interfere with contractual or
other negotiations being conducted by the
person providing the information or on
whose behalf it is provided.


1996, c. 10, s. 66; 2000, c. 15, s. 4; 2007, c. 19, s. 19.


qui les a fournis ou de nuire à sa compétitivi-
té;


c)  les renseignements dont la divulgation
risquerait vraisemblablement d’entraver des
négociations — contractuelles ou autres —
menées par la personne qui les a fournis.


1996, ch. 10, art. 66; 2000, ch. 15, art. 4; 2007, ch. 19, art.
19.


Tariffs to be
made public


67. (1) The holder of a domestic licence
shall


(a) display in a prominent place at the busi-
ness offices of the licensee a sign indicating
that the tariffs for the domestic service of-
fered by the licensee, including the terms and
conditions of carriage, are available for pub-
lic inspection at the business offices of the li-
censee, and allow the public to make such in-
spections;


(a.1) publish the terms and conditions of
carriage on any Internet site used by the li-
censee for selling the domestic service of-
fered by the licensee;


(b) in its tariffs, specifically identify the ba-
sic fare between all points for which a do-
mestic service is offered by the licensee; and


(c) retain a record of its tariffs for a period
of not less than three years after the tariffs
have ceased to have effect.


67. (1) Le licencié doit :


a) poser à ses bureaux, dans un endroit bien
en vue, une affiche indiquant que les tarifs et
notamment les conditions de transport pour
le service intérieur qu’il offre sont à la dispo-
sition du public pour consultation à ses bu-
reaux et permettre au public de les consulter;


a.1) publier les conditions de transport sur
tout site Internet qu’il utilise pour vendre le
service intérieur;


b) indiquer clairement dans ses tarifs le prix
de base du service intérieur qu’il offre entre
tous les points qu’il dessert;


c) conserver ses tarifs en archive pour une
période minimale de trois ans après leur ces-
sation d’effet.


Publication des
tarifs


Prescribed tariff
information to
be included


(2) A tariff referred to in subsection (1) shall
include such information as may be prescribed.


(2) Les tarifs comportent les renseignements
exigés par règlement.


Renseignements
tarifaires


No fares, etc.,
unless set out in
tariff


(3) The holder of a domestic licence shall
not apply any fare, rate, charge or term or con-
dition of carriage applicable to the domestic
service it offers unless the fare, rate, charge,
term or condition is set out in a tariff that has
been published or displayed under subsection
(1) and is in effect.


(3) Le titulaire d’une licence intérieure ne
peut appliquer à l’égard d’un service intérieur
que le prix, le taux, les frais ou les conditions
de transport applicables figurant dans le tarif en
vigueur publié ou affiché conformément au pa-
ragraphe (1).


Interdiction


Copy of tariff on
payment of fee


(4) The holder of a domestic licence shall
provide a copy or excerpt of its tariffs to any
person on request and on payment of a fee not
exceeding the cost of making the copy or ex-
cerpt.
1996, c. 10, s. 67; 2000, c. 15, s. 5; 2007, c. 19, s. 20.


(4) Il fournit un exemplaire de tout ou partie
de ses tarifs sur demande et paiement de frais
non supérieurs au coût de reproduction de
l’exemplaire.
1996, ch. 10, art. 67; 2000, ch. 15, art. 5; 2007, ch. 19, art.
20.


Exemplaire du
tarif


Fares or rates
not set out in
tariff


67.1 If, on complaint in writing to the Agen-
cy by any person, the Agency finds that, con-
trary to subsection 67(3), the holder of a do-
mestic licence has applied a fare, rate, charge
or term or condition of carriage applicable to


67.1 S’il conclut, sur dépôt d’une plainte,
que le titulaire d’une licence intérieure a,
contrairement au paragraphe 67(3), appliqué à
l’un de ses services intérieurs un prix, un taux,
des frais ou d’autres conditions de transport ne


Prix, taux, frais
ou conditions
non inclus au
tarif
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the domestic service it offers that is not set out
in its tariffs, the Agency may order the licensee
to


(a) apply a fare, rate, charge or term or con-
dition of carriage that is set out in its tariffs;


(b) compensate any person adversely affect-
ed for any expenses they incurred as a result
of the licensee’s failure to apply a fare, rate,
charge or term or condition of carriage that
was set out in its tariffs; and


(c) take any other appropriate corrective
measures.


2000, c. 15, s. 6; 2007, c. 19, s. 21.


figurant pas au tarif, l’Office peut, par ordon-
nance, lui enjoindre :


a) d’appliquer un prix, un taux, des frais ou
d’autres conditions de transport figurant au
tarif;


b) d’indemniser toute personne lésée des dé-
penses qu’elle a supportées consécutivement
à la non-application du prix, du taux, des
frais ou des autres conditions qui figuraient
au tarif;


c) de prendre toute autre mesure corrective
indiquée.


2000, ch. 15, art. 6; 2007, ch. 19, art. 21.


When
unreasonable or
unduly
discriminatory
terms or
conditions


67.2 (1) If, on complaint in writing to the
Agency by any person, the Agency finds that
the holder of a domestic licence has applied
terms or conditions of carriage applicable to the
domestic service it offers that are unreasonable
or unduly discriminatory, the Agency may sus-
pend or disallow those terms or conditions and
substitute other terms or conditions in their
place.


67.2 (1) S’il conclut, sur dépôt d’une
plainte, que le titulaire d’une licence intérieure
a appliqué pour un de ses services intérieurs
des conditions de transport déraisonnables ou
injustement discriminatoires, l’Office peut sus-
pendre ou annuler ces conditions et leur en sub-
stituer de nouvelles.


Conditions
déraisonnables


Prohibition on
advertising


(2) The holder of a domestic licence shall
not advertise or apply any term or condition of
carriage that is suspended or has been disal-
lowed.
2000, c. 15, s. 6; 2007, c. 19, s. 22(F).


(2) Il est interdit au titulaire d’une licence
intérieure d’annoncer ou d’appliquer une condi-
tion de transport suspendue ou annulée.
2000, ch. 15, art. 6; 2007, ch. 19, art. 22(F).


Interdiction
d’annoncer


Non-application
of fares, etc.


68. (1) Sections 66 to 67.2 do not apply in
respect of fares, rates or charges applicable to a
domestic service provided for under a contract
between a holder of a domestic licence and an-
other person whereby the parties to the contract
agree to keep its provisions confidential.


68. (1) Les articles 66 à 67.2 ne s’ap-
pliquent pas aux prix, taux ou frais applicables
au service intérieur qui fait l’objet d’un contrat
entre le titulaire d’une licence intérieure et une
autre personne et par lequel les parties
conviennent d’en garder les stipulations confi-
dentielles.


Non-application
de certaines
dispositions


Non-application
of terms and
conditions


(1.1) Sections 66 to 67.2 do not apply in re-
spect of terms and conditions of carriage appli-
cable to a domestic service provided for under
a contract referred to in subsection (1) to which
an employer is a party and that relates to travel
by its employees.


(1.1) Les articles 66 à 67.2 ne s’appliquent
pas aux conditions de transport applicables au
service intérieur qui fait l’objet d’un contrat vi-
sé au paragraphe (1) portant sur les voyages
d’employés faits pour le compte d’un em-
ployeur qui est partie au contrat.


Non-application
aux conditions
de transport


Provisions
regarding
exclusive use of
services


(2) The parties to the contract shall not in-
clude in it provisions with respect to the exclu-
sive use by the other person of a domestic ser-
vice operated by the holder of the domestic
licence between two points in accordance with
a published timetable or on a regular basis, un-
less the contract is for all or a significant por-
tion of the capacity of a flight or a series of
flights.


(2) Le contrat ne peut comporter aucune
clause relative à l’usage exclusif par l’autre
partie des services intérieurs offerts entre deux
points par le titulaire de la licence intérieure,
soit régulièrement, soit conformément à un ho-
raire publié, sauf s’il porte sur la totalité ou une
partie importante des places disponibles sur un
vol ou une série de vols.


Stipulations
interdites
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Retention of
contract required


(3) The holder of a domestic licence who is
a party to the contract shall retain a copy of it
for a period of not less than three years after it
has ceased to have effect and, on request made
within that period, shall provide a copy of it to
the Agency.
1996, c. 10, s. 68; 2000, c. 15, s. 7; 2007, c. 19, s. 23.


(3) Le titulaire d’une licence intérieure est
tenu de conserver, au moins trois ans après son
expiration, un double du contrat et d’en fournir
un exemplaire à l’Office pendant cette période
s’il lui en fait la demande.
1996, ch. 10, art. 68; 2000, ch. 15, art. 7; 2007, ch. 19, art.
23.


Double à
conserver


LICENCE FOR SCHEDULED INTERNATIONAL SERVICE SERVICE INTERNATIONAL RÉGULIER


Issue of licence 69. (1) On application to the Agency and on
payment of the specified fee, the Agency shall
issue a licence to operate a scheduled interna-
tional service to the applicant if


(a) the applicant establishes in the applica-
tion to the satisfaction of the Agency that the
applicant


(i) is, pursuant to subsection (2) or (3), el-
igible to hold the licence,


(ii) holds a Canadian aviation document
in respect of the service to be provided un-
der the licence,


(iii) has the prescribed liability insurance
coverage in respect of the service to be
provided under the licence, and


(iv) where the applicant is a Canadian,
meets the prescribed financial require-
ments; and


(b) the Agency is satisfied that the applicant
has not contravened section 59 in respect of
the service to be provided under the licence
within the preceding twelve months.


69. (1) L’Office, sur demande et paiement
des droits indiqués, délivre une licence pour
l’exploitation d’un service international régu-
lier au demandeur :


a) qui, dans la demande, justifie du fait :


(i) qu’il y est habilité, sous le régime des
paragraphes (2) ou (3),


(ii) qu’à l’égard du service, il détient un
document d’aviation canadien,


(iii) qu’à l’égard du service, il détient la
police d’assurance responsabilité régle-
mentaire,


(iv) qu’il remplit, s’agissant d’un Cana-
dien, les exigences financières réglemen-
taires;


b) dont il est convaincu qu’il n’a pas, dans
les douze mois précédents, enfreint l’article
59 relativement au service.


Délivrance de la
licence


Eligibility of
Canadians


(2) The Minister may, in writing, designate
any Canadian as eligible to hold a scheduled in-
ternational licence. That Canadian remains eli-
gible while the designation remains in force.


(2) Le ministre peut, par écrit, désigner des
Canadiens qu’il habilite à détenir une licence
pour l’exploitation d’un service international
régulier; l’habilitation reste valide tant que la
désignation est en vigueur.


Habilitation des
Canadiens


Eligibility of
non-Canadians


(3) A non-Canadian is eligible to hold a
scheduled international licence if the non-Cana-
dian


(a) has been designated by a foreign govern-
ment or an agent of a foreign government to
operate an air service under the terms of an
agreement or arrangement between that gov-
ernment and the Government of Canada; and


(b) holds, in respect of the air service, a doc-
ument issued by a foreign government or
agent that, in respect of the service to be pro-


(3) Peut détenir une telle licence le non-Ca-
nadien qui :


a) a fait l’objet, de la part d’un gouverne-
ment étranger ou du mandataire de celui-ci,
d’une désignation l’habilitant à exploiter un
service aérien aux termes d’un accord ou
d’une entente entre ce gouvernement et celui
du Canada;


b) détient en outre, à l’égard du service, un
document délivré par un gouvernement


Habilitation des
non-Canadiens
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vided under the document, is equivalent to a
scheduled international licence.


1996, c. 10, s. 69; 2013, c. 31, s. 6.


étranger, ou par son mandataire, équivalant à
une licence internationale service régulier.


1996, ch. 10, art. 69; 2013, ch. 31, art. 6.


Determination
of scheduled
international
service


70. The Minister may, in writing to the
Agency,


(a) determine that an international service is
a scheduled international service; or


(b) withdraw a determination made under
paragraph (a).


70. Le ministre peut, par note expédiée à
l’Office, qualifier de régulier un service inter-
national ou révoquer une telle qualification.


Qualification :
service
international
régulier


Terms and
conditions of
scheduled
international
licence


71. (1) Subject to any directions issued to
the Agency under section 76, the Agency may,
on the issuance of a scheduled international li-
cence or from time to time thereafter, make the
licence subject, in addition to any terms and
conditions prescribed in respect of the licence,
to such terms and conditions as the Agency
deems to be consistent with the agreement,
convention or arrangement pursuant to which
the licence is being issued, including terms and
conditions respecting routes to be followed,
points or areas to be served, size and type of
aircraft to be operated, schedules, places of
call, tariffs, fares, rates and charges, insurance,
carriage of passengers and, subject to the
Canada Post Corporation Act, carriage of
goods.


71. (1) Sous réserve des directives visées à
l’article 76, l’Office peut, lors de la délivrance
de la licence ou par la suite en tant que de be-
soin, assujettir celle-ci aux conditions — outre
les conditions réglementaires — réputées
conformes à l’accord, la convention ou l’en-
tente au titre duquel elle est délivrée, notam-
ment en ce qui concerne les routes aériennes à
suivre, les points ou régions à desservir, la di-
mension et la catégorie des aéronefs à exploi-
ter, les horaires, les escales, les tarifs, l’assu-
rance, le transport des passagers et, sous
réserve de la Loi sur la Société canadienne des
postes, celui des marchandises.


Conditions liées
à la licence


Compliance
with terms and
conditions


(2) The holder of a scheduled international
licence shall comply with every term and con-
dition to which the licence is subject.


(2) Le licencié est tenu de respecter toutes
les conditions auxquelles sa licence est assujet-
tie.


Obligations du
licencié


Mandatory
suspension or
cancellation


72. (1) The Agency shall suspend or cancel
a scheduled international licence where the
Agency determines that, in respect of the ser-
vice for which the licence was issued, the li-
censee ceases to meet any of the requirements
of subparagraphs 69(1)(a)(i) to (iii).


72. (1) L’Office suspend ou annule la li-
cence s’il est convaincu que le licencié ne ré-
pond plus à telle des conditions mentionnées
aux sous-alinéas 69(1)a)(i) à (iii).


Suspension ou
annulation
obligatoire


Discretionary
suspension or
cancellation


(2) The Agency may suspend or cancel a
scheduled international licence


(a) where the Agency determines that, in re-
spect of the service for which the licence was
issued, the licensee has contravened, or does
not meet the requirements of, any regulation
or order made under this Part or any provi-
sion of this Part other than subparagraphs
69(1)(a)(i) to (iii); or


(b) in accordance with a request from the li-
censee for the suspension or cancellation.


(2) L’Office peut suspendre ou annuler la li-
cence :


a) s’il est convaincu que le licencié a, relati-
vement au service, enfreint des conditions
autres que celles mentionnées au paragraphe
(1) ou telle des dispositions de la présente
partie ou de ses textes d’application;


b) sur demande du licencié.


Suspension ou
annulation
facultative


Reinstatement
condition


(3) The Agency shall not reinstate the
scheduled international licence of a Canadian


(3) L’Office ne peut rétablir la licence d’un
Canadien suspendue depuis au moins soixante


Rétablissement
de la licence
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that has been suspended for sixty days or
longer unless the Canadian establishes to the
satisfaction of the Agency that the Canadian
meets the prescribed financial requirements.


jours que si celui-ci justifie du fait qu’il remplit
les exigences financières réglementaires.


LICENCE FOR NON-SCHEDULED INTERNATIONAL


SERVICE


SERVICE INTERNATIONAL À LA DEMANDE


Issue of licence 73. (1) Subject to any directions issued to
the Agency under section 76, on application to
the Agency and on payment of the specified
fee, the Agency shall issue a licence to operate
a non-scheduled international service to the ap-
plicant if


(a) the applicant establishes in the applica-
tion to the satisfaction of the Agency that the
applicant


(i) is a Canadian,


(ii) holds a Canadian aviation document
in respect of the service to be provided un-
der the licence,


(iii) has the prescribed liability insurance
coverage in respect of the service to be
provided under the licence, and


(iv) meets prescribed financial require-
ments; and


(b) the Agency is satisfied that the applicant
has not contravened section 59 in respect of
the service to be provided under the licence
within the preceding twelve months.


73. (1) Sous réserve des directives visées à
l’article 76, l’Office, sur demande et paiement
des droits indiqués, délivre une licence pour
l’exploitation d’un service international à la de-
mande au demandeur :


a) qui, dans la demande, justifie du fait :


(i) qu’il est Canadien,


(ii) qu’à l’égard du service, il détient un
document d’aviation canadien,


(iii) qu’à l’égard du service, il détient la
police d’assurance responsabilité régle-
mentaire,


(iv) qu’il remplit les exigences financières
réglementaires;


b) dont il est convaincu qu’il n’a pas, dans
les douze mois précédents, enfreint l’article
59 relativement au service à offrir.


Délivrance aux
Canadiens


Non-Canadian
applicant


(2) Subject to any directions issued to the
Agency under section 76, on application to the
Agency and on payment of the specified fee,
the Agency may issue a non-scheduled interna-
tional licence to a non-Canadian applicant if the
applicant establishes in the application to the
satisfaction of the Agency that the applicant


(a) holds a document issued by the govern-
ment of the applicant’s state or an agent of
that government that, in respect of the ser-
vice to be provided under the document, is
equivalent to the non-scheduled international
licence for which the application is being
made; and


(b) meets the requirements of subparagraphs
(1)(a)(ii) and (iii) and paragraph (1)(b).


(2) Sous réserve des directives visées à l’ar-
ticle 76, l’Office, sur demande et paiement des
droits indiqués, peut délivrer une licence pour
l’exploitation d’un service international à la de-
mande au non-Canadien qui, dans la demande,
justifie du fait, qu’à l’égard du service :


a) il détient un document, délivré par le gou-
vernement de son État ou par son manda-
taire, équivalant à une licence internationale
service à la demande;


b) il remplit les conditions mentionnées aux
sous-alinéas (1)a)(ii) et (iii) et à l’alinéa
(1)b).


Délivrance aux
non-Canadiens


Terms and
conditions of
non-scheduled
international
licence


74. (1) Subject to any directions issued to
the Agency under section 76, the Agency may,
on the issuance of a non-scheduled internation-


74. (1) Sous réserve des directives visées à
l’article 76, l’Office peut, lors de la délivrance
de la licence ou par la suite en tant que de be-


Conditions liées
à la licence
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al licence or from time to time thereafter, make
the licence subject, in addition to any terms and
conditions prescribed in respect of the licence,
to such terms and conditions as the Agency
deems appropriate, including terms and condi-
tions respecting points or areas to be served,
size and type of aircraft to be operated, sched-
ules, places of call, tariffs, fares, rates and
charges, insurance, carriage of passengers and,
subject to the Canada Post Corporation Act,
carriage of goods.


soin, assujettir celle-ci aux conditions — outre
les conditions réglementaires — qu’il estime
indiqué d’imposer, notamment en ce qui
concerne les points ou régions à desservir, la
dimension et la catégorie des aéronefs à exploi-
ter, les horaires, les escales, les tarifs, l’assu-
rance, le transport des passagers et, sous ré-
serve de la Loi sur la Société canadienne des
postes, celui des marchandises.


Compliance
with terms and
conditions


(2) The holder of a non-scheduled interna-
tional licence shall comply with every term and
condition to which the licence is subject.


(2) Le licencié est tenu de respecter toutes
les conditions auxquelles sa licence est assujet-
tie.


Obligations du
licencié


Mandatory
suspension or
cancellation


75. (1) The Agency shall suspend or cancel
a non-scheduled international licence where the
Agency determines that, in respect of the ser-
vice for which the licence was issued, the li-
censee ceases to meet any of the requirements
of


(a) in respect of a Canadian licensee, sub-
paragraphs 73(1)(a)(i) to (iii); and


(b) in respect of a non-Canadian licensee,
subparagraphs 73(1)(a)(ii) and (iii) and para-
graph 73(2)(a).


75. (1) L’Office suspend ou annule la li-
cence s’il est convaincu que le licencié ne ré-
pond plus à telle des conditions mentionnées,
pour un Canadien, aux sous-alinéas 73(1)a)(i) à
(iii) et, pour un non-Canadien, aux sous-alinéas
73(1)a)(ii) et (iii) ou à l’alinéa 73(2)a).


Suspension ou
annulation
obligatoire


Discretionary
suspension or
cancellation


(2) The Agency may suspend or cancel a
non-scheduled international licence


(a) where the Agency determines that, in re-
spect of the service for which the licence was
issued, the licensee has contravened, or does
not meet the requirements of, any regulation
or order made under this Part or any provi-
sion of this Part other than the provisions re-
ferred to in paragraphs (1)(a) and (b); or


(b) in accordance with a request from the li-
censee for the suspension or cancellation.


(2) L’Office peut suspendre ou annuler la li-
cence :


a) s’il est convaincu que le licencié a, relati-
vement au service, enfreint des conditions
autres que celles mentionnées au paragraphe
(1) ou telle des dispositions de la présente
partie ou de ses textes d’application;


b) sur demande du licencié.


Suspension ou
annulation
facultative


Reinstatement
condition


(3) The Agency shall not reinstate the non-
scheduled international licence of a Canadian
that has been suspended for sixty days or
longer unless the Canadian establishes to the
satisfaction of the Agency that the Canadian
meets the prescribed financial requirements.


(3) L’Office ne peut rétablir la licence d’un
Canadien suspendue depuis au moins soixante
jours que si celui-ci justifie du fait qu’il remplit
les exigences financières réglementaires.


Rétablissement
de la licence


ISSUANCE OF INTERNATIONAL CHARTER PERMITS DÉLIVRANCE DE PERMIS D’AFFRÈTEMENT


INTERNATIONAL


Issuance,
amendment and
cancellation of
permits


75.1 The issuance of a permit for the opera-
tion of an international charter to a licensee and
the amendment or cancellation of the permit


75.1 La délivrance d’un permis d’affrète-
ment international à un licencié, de même que
la modification ou l’annulation d’un tel permis,


Délivrance,
modification et
annulation de
permis
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shall be made in accordance with regulations
made under paragraph 86(1)(e).
2007, c. 19, s. 24.


est faite en conformité avec les règlements pris
en vertu de l’alinéa 86(1)e).
2007, ch. 19, art. 24.


MINISTERIAL DIRECTIONS FOR INTERNATIONAL


SERVICE


DIRECTIVES MINISTÉRIELLES EN MATIÈRE DE SERVICE


INTERNATIONAL


Minister may
issue directions


76. (1) Where the Minister determines that
it is necessary or advisable to provide direction
to the Agency in respect of the exercise of any
of its powers or the performance of any of its
duties or functions under this Part relating to
international service,


(a) in the interest of the safety or security of
international civil aviation,


(b) in connection with the implementation or
administration of an international agreement,
convention or arrangement respecting civil
aviation to which Canada is a party,


(c) in the interest of international comity or
reciprocity,


(d) for the purpose of enforcing Canada’s
rights under an international agreement, con-
vention or arrangement respecting civil avia-
tion or responding to acts, policies or prac-
tices by a contracting party to any such
agreement, convention or arrangement, or by
an agency or citizen of such a party, that ad-
versely affect or lead either directly or indi-
rectly to adverse effects on Canadian interna-
tional civil aviation services, or


(e) in connection with any other matter con-
cerning international civil aviation as it af-
fects the public interest,


the Minister may, subject to subsection (3), is-
sue to the Agency directions that, notwithstand-
ing any other provision of this Part, are binding
on, and shall be complied with by, the Agency
in the exercise of its powers or the performance
of its duties or functions under this Part relating
to international service.


76. (1) Le ministre peut donner des direc-
tives à l’Office, s’il l’estime nécessaire ou sou-
haitable aux fins suivantes dans le cadre de
l’exercice de ses attributions relativement aux
services internationaux :


a) la sécurité ou la sûreté de l’aviation civile
internationale;


b) la mise en oeuvre ou la gestion d’en-
tentes, conventions ou accords internatio-
naux, relatifs à l’aviation civile, dont le
Canada est signataire;


c) la courtoisie ou la réciprocité internatio-
nale;


d) le respect des droits du Canada sous le ré-
gime d’ententes, accords ou conventions in-
ternationaux sur l’aviation civile ou l’objectif
de réagir contre des mesures, prises soit par
des parties à ces ententes, conventions ou ac-
cords, soit par des ressortissants ou orga-
nismes publics de celles-ci, qui portent at-
teinte ou sont, directement ou indirectement,
susceptibles de porter atteinte aux services
internationaux de l’aviation civile cana-
dienne;


e) toute autre question d’intérêt public rela-
tive à l’aviation civile internationale.


Ces directives sont, par dérogation aux autres
dispositions de la présente partie, obligatoires
pour l’Office, lequel est tenu de s’y conformer.


Directives
ministérielles


Nature of
directions


(2) Directions issued under subsection (1)
may relate to


(a) persons or classes of persons to whom li-
cences to operate an international service
shall or shall not be issued;


(b) the terms and conditions of such li-
cences, or their variation;


(2) Les directives peuvent porter sur :


a) les personnes ou catégories de personnes
à qui une licence d’exploitation d’un service
international doit ou non être délivrée;


b) les conditions auxquelles ces licences
peuvent être assujetties et la modification de
ces conditions;


Objet des
directives
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(c) the suspension or cancellation of such li-
cences; and


(d) any other matter concerning internation-
al service that is not governed by or under
the Aeronautics Act.


c) la suspension ou l’annulation des li-
cences;


d) toute question de service international
non visée par la Loi sur l’aéronautique.


Concurrence
required for
certain
directions


(3) A direction by the Minister relating to a
matter referred to in paragraph (1)(c), (d) or (e)
may be issued only with the concurrence of the
Minister of Foreign Affairs.


(3) Les directives portant sur les questions
visées aux alinéas (1)c), d) ou e) sont données
avec le concours du ministre des Affaires étran-
gères.


Approbation
pour certaines
directives


DUTIES AND POWERS OF AGENCY ATTRIBUTIONS DE L’OFFICE


Duties and
functions of
Agency under
international
agreements, etc.


77. Where the Agency is identified as the
aeronautical authority for Canada under an in-
ternational agreement, convention or arrange-
ment respecting civil aviation to which Canada
is a party, or is directed by the Minister to per-
form any duty or function of the Minister pur-
suant to any such agreement, convention or ar-
rangement, the Agency shall act as the
aeronautical authority for Canada or perform
the duty or function in accordance with the
agreement, convention, arrangement or direc-
tion, as the case may be.


77. L’Office agit comme l’autorité cana-
dienne en matière d’aéronautique dès lors
qu’une entente, une convention ou un accord
internationaux, relatifs à l’aviation civile, dont
le Canada est signataire, le prévoit ou dans les
cas où le ministre le charge d’exercer tout ou
partie des attributions que lui confèrent ces
textes.


Attributions de
l’Office


Agency powers
qualified by
certain
agreements, etc.


78. (1) Subject to any directions issued to
the Agency under section 76, the powers con-
ferred on the Agency by this Part shall be exer-
cised in accordance with any international
agreement, convention or arrangement relating
to civil aviation to which Canada is a party.


78. (1) Sous réserve des directives visées à
l’article 76, l’exercice des attributions confé-
rées à l’Office par la présente partie est assujet-
ti aux ententes, conventions ou accords interna-
tionaux, relatifs à l’aviation civile, dont le
Canada est signataire.


Conventions
internationales


Variations from
agreements, etc.


(2) Notwithstanding subsection (1) and sub-
ject to any directions issued to the Agency un-
der section 76, the Agency may issue a licence
or suspend a licence, or vary the terms and con-
ditions of a licence, on a temporary basis for in-
ternational air services that are not permitted in
an agreement, convention or arrangement relat-
ing to civil aviation to which Canada is a party.


(2) Sous réserve des directives visées à l’ar-
ticle 76, l’Office peut toutefois, mais seulement
à titre provisoire, délivrer une licence ou la sus-
pendre, ou en modifier les conditions, pour le
service international non permis par les textes
visés au paragraphe (1).


Dérogations


Agency may
refuse licence —
individuals


79. (1) Where the Agency has suspended or
cancelled the licence of an individual under this
Part or where an individual has contravened
section 59, the Agency may, for a period not
exceeding twelve months after the date of the
suspension, cancellation or contravention,
refuse to issue a licence in respect of an air ser-
vice to the individual or to any corporation of
which the individual is a principal.


79. (1) L’Office, s’il a suspendu ou annulé
la licence d’une personne physique, ou que
celle-ci a contrevenu à l’article 59, peut refuser
de lui délivrer toute licence relative à un ser-
vice aérien pendant une période maximale de
douze mois suivant la prise de la mesure ou la
contravention. Ce refus peut aussi viser toute
personne morale dont l’intéressé est un diri-
geant.


Refus par
l’Office


Agency may
refuse licence —
corporations


(2) Where the Agency has suspended or
cancelled the licence of a corporation under this
Part or where a corporation has contravened
section 59, the Agency may, for a period not


(2) L’Office, s’il a suspendu ou annulé la li-
cence d’une personne morale, ou que celle-ci a
contrevenu à l’article 59, peut refuser de lui dé-
livrer toute licence relative à un service aérien


Refus par
l’Office
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exceeding twelve months after the date of the
suspension, cancellation or contravention,
refuse to issue a licence in respect of an air ser-
vice to


(a) the corporation;


(b) any person who, as a principal of the
corporation, directed, authorized, assented
to, acquiesced in or participated in a contra-
vention that gave rise to the suspension or
cancellation; and


(c) any body corporate of which the corpo-
ration or the person referred to in paragraph
(b) is a principal.


pendant une période maximale de douze mois
suivant la prise de la mesure ou la date de la
contravention. Ce refus peut viser une personne
qui, à titre de dirigeant de la personne morale, a
ordonné ou autorisé la contravention qui a en-
traîné la mesure ou y a acquiescé ou participé et
toute autre personne morale dont la personne
physique ou morale précédemment mentionnée
est un dirigeant.


Exemption 80. (1) The Agency may, by order, on such
terms and conditions as it deems appropriate,
exempt a person from the application of any of
the provisions of this Part or of a regulation or
order made under this Part where the Agency is
of the opinion that


(a) the person has substantially complied
with the provision;


(b) an action taken by the person is as effec-
tive as actual compliance with the provision;
or


(c) compliance with the provision by the
person is unnecessary, undesirable or im-
practical.


80. (1) L’Office peut, par arrêté assorti des
conditions qu’il juge indiquées, soustraire qui-
conque à l’application de toute disposition de la
présente partie ou de ses textes d’application
s’il estime que l’intéressé, selon le cas :


a) s’y est déjà, dans une large mesure,
conformé;


b) a pris des mesures équivalant à l’applica-
tion effective de la disposition;


c) se trouve dans une situation ne rendant ni
nécessaire, ni même souhaitable ou com-
mode, cette application.


Exemptions


Exemption not
to provide
certain relief


(2) No exemption shall be granted under
subsection (1) that has the effect of relieving a
person from any provision of this Part that re-
quires a person to be a Canadian and to have a
Canadian aviation document and prescribed lia-
bility insurance coverage in respect of an air
service.


(2) L’exemption ne peut avoir pour effet de
soustraire quiconque aux dispositions relatives
à la qualité de Canadien et à la détention d’un
document d’aviation canadien et d’une police
d’assurance responsabilité réglementaire en
matière de service aérien.


Exception


Exemption not
to provide
certain relief —
section 69


(3) No exemption shall be granted under
subsection (1) that has the effect of relieving a
person from the provisions of section 69 that
require, in order to be eligible to hold a sched-
uled international licence,


(a) a Canadian to be designated by the Min-
ister to hold such a licence; or


(b) a non-Canadian to be designated by a
foreign government or an agent of a foreign
government to operate an air service under
the terms of an agreement or arrangement
between that government and the Govern-
ment of Canada.


1996, c. 10, s. 80; 2013, c. 31, s. 7.


(3) L’exemption ne peut avoir pour effet de
soustraire quiconque aux dispositions de l’ar-
ticle 69 qui exigent, en vue de permettre la dé-
tention d’une licence pour l’exploitation d’un
service international régulier, selon le cas :


a) la désignation d’un Canadien, par le mi-
nistre, l’habilitant à détenir une telle licence;


b) la désignation d’un non-Canadien, par un
gouvernement étranger ou un mandataire de
celui-ci, l’habilitant à exploiter un service aé-
rien aux termes d’un accord ou d’une entente
entre ce gouvernement et celui du Canada.


1996, ch. 10, art. 80; 2013, ch. 31, art. 7.


Exception —
article 69
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Inquiry into
licensing matters


81. For the purposes of ensuring compliance
with this Part, the Agency may inquire into any
matter for which a licence, permit or other doc-
ument is required under this Part.


81. Dans le but de faire appliquer la présente
partie, l’Office peut faire enquête sur toute
question relative à une licence, un permis ou un
autre document requis par la présente partie.


Enquêtes sur les
licences


Licensee to
provide
notification


82. Every licensee shall notify the Agency
without delay, in writing, if


(a) the liability insurance coverage in re-
spect of the air service for which the licence
is issued is cancelled or is altered in a man-
ner that results in the failure by the licensee
to have the prescribed liability insurance
coverage for that service;


(b) the licensee’s operations change in a
manner that results in the failure by the li-
censee to have the prescribed liability insur-
ance coverage for that service; or


(c) any change occurs that affects, or is like-
ly to affect, the licensee’s status as a Canadi-
an.


82. Le licencié est tenu d’aviser l’Office par
écrit et sans délai de l’annulation de la police
d’assurance responsabilité ou de toute modifi-
cation — soit de celle-ci, soit de son exploita-
tion — la rendant non conforme au règlement
et de toute modification touchant ou susceptible
de toucher sa qualité de Canadien.


Avis


Disclosure of
information
required


83. A licensee shall, at the request of the
Agency, provide the Agency with information
or documents available to the licensee that re-
late to any complaint under review or any in-
vestigation being conducted by the Agency un-
der this Part.


83. Le licencié est tenu, à la demande de
l’Office, de lui fournir les renseignements et
documents dont il dispose concernant toute
plainte faisant l’objet d’un examen ou d’une
enquête de l’Office sous le régime de la pré-
sente partie.


Obligation


Notification of
agent required


84. (1) A licensee who has an agent in
Canada shall, in writing, provide the Agency
with the agent’s name and address.


84. (1) Le licencié qui a un mandataire au
Canada est tenu de communiquer par écrit à
l’Office les nom et adresse de celui-ci.


Mandataire


Appointment
and notice of
agent


(2) A licensee who does not have a place of
business or an agent in Canada shall appoint an
agent who has a place of business in Canada
and, in writing, provide the Agency with the
agent’s name and address.


(2) Le licencié qui n’a pas d’établissement
ni de mandataire au Canada est tenu d’en nom-
mer un qui y ait un établissement et de commu-
niquer par écrit à l’Office les nom et adresse du
mandataire.


Constitution
obligatoire


Notice of change
of address


85. Where the address of a licensee’s princi-
pal place of business in Canada or the name or
address of the licensee’s agent in Canada is
changed, the licensee shall notify the Agency in
writing of the change without delay.


85. En cas de changement de l’adresse de
son principal établissement ou de celle de son
mandataire au Canada, ou s’il change de man-
dataire, le licencié est tenu d’en aviser sans dé-
lai par écrit l’Office.


Avis de
changement


AIR TRAVEL COMPLAINTS PLAINTES RELATIVES AU TRANSPORT AÉRIEN


Review and
mediation


85.1 (1) If a person has made a complaint
under any provision of this Part, the Agency, or
a person authorized to act on the Agency’s be-
half, shall review and may attempt to resolve
the complaint and may, if appropriate, mediate
or arrange for mediation of the complaint.


85.1 (1) L’Office ou son délégué examine
toute plainte déposée en vertu de la présente
partie et peut tenter de régler l’affaire; il peut,
dans les cas indiqués, jouer le rôle de médiateur
entre les parties ou pourvoir à la médiation
entre celles-ci.


Examen et
médiation


Report (2) The Agency or a person authorized to act
on the Agency’s behalf shall report to the par-


(2) L’Office ou son délégué fait rapport aux
parties des grandes lignes de la position de cha-
cune d’entre elles et de tout éventuel règlement.


Communication
aux parties
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ties outlining their positions regarding the com-
plaint and any resolution of the complaint.


Complaint not
resolved


(3) If the complaint is not resolved under
this section to the complainant’s satisfaction,
the complainant may request the Agency to
deal with the complaint in accordance with the
provisions of this Part under which the com-
plaint has been made.


(3) Si l’affaire n’est pas réglée à la satisfac-
tion du plaignant dans le cadre du présent ar-
ticle, celui-ci peut demander à l’Office d’exa-
miner la plainte conformément aux dispositions
de la présente partie en vertu desquelles elle a
été déposée.


Affaire non
réglée


Further
proceedings


(4) A member of the Agency or any person
authorized to act on the Agency’s behalf who
has been involved in attempting to resolve or
mediate the complaint under this section may
not act in any further proceedings before the
Agency in respect of the complaint.


(4) Le membre de l’Office ou le délégué qui
a tenté de régler l’affaire ou joué le rôle de mé-
diateur en vertu du présent article ne peut agir
dans le cadre de procédures ultérieures, le cas
échéant, devant l’Office à l’égard de la plainte
en question.


Inhabilité


Extension of
time


(5) The period of 120 days referred to in
subsection 29(1) shall be extended by the peri-
od taken by the Agency or any person autho-
rized to act on the Agency’s behalf to review
and attempt to resolve or mediate the complaint
under this section.


(5) La période de cent vingt jours prévue au
paragraphe 29(1) est prolongée de la durée de
la période durant laquelle l’Office ou son délé-
gué agit en vertu du présent article.


Prolongation


Part of annual
report


(6) The Agency shall, as part of its annual
report, indicate the number and nature of the
complaints filed under this Part, the names of
the carriers against whom the complaints were
made, the manner complaints were dealt with
and the systemic trends observed.
2000, c. 15, s. 7.1; 2007, c. 19, s. 25.


(6) L’Office inclut dans son rapport annuel
le nombre et la nature des plaintes déposées au
titre de la présente partie, le nom des transpor-
teurs visés par celles-ci, la manière dont elles
ont été traitées et les tendances systémiques qui
se sont manifestées.
2000, ch. 15, art. 7.1; 2007, ch. 19, art. 25.


Inclusion dans le
rapport annuel


REGULATIONS RÈGLEMENTS


Regulations 86. (1) The Agency may make regulations


(a) classifying air services;


(b) classifying aircraft;


(c) prescribing liability insurance coverage
requirements for air services or aircraft;


(d) prescribing financial requirements for
each class of air service or aircraft;


(e) respecting the issuance, amendment and
cancellation of permits for the operation of
international charters;


(f) respecting the duration and renewal of li-
cences;


(g) respecting the amendment of licences;


(h) respecting traffic and tariffs, fares, rates,
charges and terms and conditions of carriage
for international service and


86. (1) L’Office peut, par règlement :


a) classifier les services aériens;


b) classifier les aéronefs;


c) prévoir les exigences relatives à la cou-
verture d’assurance responsabilité pour les
services aériens et les aéronefs;


d) prévoir les exigences financières pour
chaque catégorie de service aérien ou d’aéro-
nefs;


e) régir la délivrance, la modification et
l’annulation des permis d’affrètements inter-
nationaux;


f) fixer la durée de validité et les modalités
de renouvellement des licences;


g) régir la modification des licences;


h) prendre toute mesure concernant le trafic
et les tarifs, prix, taux, frais et conditions de


Pouvoirs de
l’Office
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(i) providing for the disallowance or sus-
pension by the Agency of any tariff, fare,
rate or charge,


(ii) providing for the establishment and
substitution by the Agency of any tariff,
fare, rate or charge disallowed by the
Agency,


(iii) authorizing the Agency to direct a li-
censee or carrier to take corrective mea-
sures that the Agency considers appropri-
ate and to pay compensation for any
expense incurred by a person adversely af-
fected by the licensee’s or carrier’s failure
to apply the fares, rates, charges or terms
or conditions of carriage applicable to the
service it offers that were set out in its tar-
iffs, and


(iv) requiring a licensee or carrier to dis-
play the terms and conditions of carriage
for its international service on its Internet
site, if the site is used for selling the inter-
national service of the licensee or carrier;


(i) requiring licensees to file with the Agen-
cy any documents and information relating
to activities under their licences that are nec-
essary for the purposes of enabling the Agen-
cy to exercise its powers and perform its du-
ties and functions under this Part and
respecting the manner in which and the times
at which the documents and information are
to be filed;


(j) requiring licensees to include in contracts
or arrangements with travel wholesalers, tour
operators, charterers or other persons associ-
ated with the provision of air services to the
public, or to make those contracts and ar-
rangements subject to, terms and conditions
specified or referred to in the regulations;


(k) defining words and expressions for the
purposes of this Part;


(l) excluding a person from any of the re-
quirements of this Part;


(m) prescribing any matter or thing that by
this Part is to be prescribed; and


(n) generally for carrying out the purposes
and provisions of this Part.


transport liés au service international, notam-
ment prévoir qu’il peut :


(i) annuler ou suspendre des tarifs, prix,
taux ou frais,


(ii) établir de nouveaux tarifs, prix, taux
ou frais en remplacement de ceux annulés,


(iii) enjoindre à tout licencié ou transpor-
teur de prendre les mesures correctives
qu’il estime indiquées et de verser des in-
demnités aux personnes lésées par la non-
application par le licencié ou transporteur
des prix, taux, frais ou conditions de trans-
port applicables au service et qui figu-
raient au tarif,


(iv) obliger tout licencié ou transporteur à
publier les conditions de transport du ser-
vice international sur tout site Internet
qu’il utilise pour vendre ce service;


i) demander aux licenciés de déposer auprès
de lui les documents ainsi que les renseigne-
ments relatifs aux activités liées à leurs li-
cences et nécessaires à l’exercice de ses attri-
butions dans le cadre de la présente partie, et
fixer les modalités de temps ou autres du dé-
pôt;


j) demander aux licenciés d’inclure dans les
contrats ou ententes conclus avec les gros-
sistes en voyages, voyagistes, affréteurs ou
autres personnes associées à la prestation de
services aériens au public les conditions pré-
vues dans les règlements ou d’assujettir ces
contrats ou ententes à ces conditions;


k) définir les termes non définis de la pré-
sente partie;


l) exempter toute personne des obligations
imposées par la présente partie;


m) prendre toute mesure d’ordre réglemen-
taire prévue par la présente partie;


n) prendre toute autre mesure d’application
de la présente partie.


Exclusion not to
provide certain
relief


(2) No regulation shall be made under para-
graph (1)(l) that has the effect of relieving a


(2) Les obligations imposées par la présente
partie relativement à la qualité de Canadien, au


Exception
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person from any provision of this Part that re-
quires a person to be a Canadian and to have a
Canadian aviation document and prescribed lia-
bility insurance coverage in respect of an air
service.


document d’aviation canadien et à la police
d’assurance responsabilité réglementaire en
matière de service aérien ne peuvent faire l’ob-
jet de l’exemption prévue à l’alinéa (1)l).


(3) [Repealed, 2007, c. 19, s. 26]
1996, c. 10, s. 86; 2000, c. 15, s. 8; 2007, c. 19, s. 26.


(3) [Abrogé, 2007, ch. 19, art. 26]
1996, ch. 10, art. 86; 2000, ch. 15, art. 8; 2007, ch. 19, art.
26.


Advertising
regulations


86.1 (1) The Agency shall make regulations
respecting advertising in all media, including
on the Internet, of prices for air services within,
or originating in, Canada.


86.1 (1) L’Office régit, par règlement, la
publicité dans les médias, y compris dans Inter-
net, relative aux prix des services aériens au
Canada ou dont le point de départ est au
Canada.


Règlement
concernant la
publicité des
prix


Contents of
regulations


(2) Without limiting the generality of sub-
section (1), regulations shall be made under
that subsection requiring a carrier who advertis-
es a price for an air service to include in the
price all costs to the carrier of providing the
service and to indicate in the advertisement all
fees, charges and taxes collected by the carrier
on behalf of another person in respect of the
service, so as to enable a purchaser of the ser-
vice to readily determine the total amount to be
paid for the service.


(2) Les règlements exigent notamment que
le prix des services aériens mentionné dans
toute publicité faite par le transporteur inclue
les coûts supportés par celui-ci pour la fourni-
ture des services et que la publicité indique les
frais, droits et taxes perçus par lui pour le
compte d’autres personnes, de façon à per-
mettre à l’acheteur de déterminer aisément la
somme à payer pour ces services.


Contenu des
règlements


Regulations may
prescribe


(3) Without limiting the generality of sub-
section (1), the regulations may prescribe what
are costs, fees, charges and taxes for the pur-
poses of subsection (2).
2007, c. 19, s. 27.


(3) Les règlements peuvent également préci-
ser, pour l’application du paragraphe (2), les
types de coûts, frais, droits et taxes visés à ce
paragraphe.
2007, ch. 19, art. 27.


Précisions


Regulations and
orders


86.2 A regulation or order made under this
Part may be conditional or unconditional or
qualified or unqualified and may be general or
restricted to a specific area, person or thing or
group or class of persons or things.
2007, c. 19, s. 27.


86.2 Les textes d’application de la présente
partie peuvent être conditionnels ou absolus,
assortis ou non de réserves, et de portée géné-
rale ou limitée quant aux zones, personnes, ob-
jets ou catégories de personnes ou d’objets vi-
sés.
2007, ch. 19, art. 27.


Textes
d’application


PART III PARTIE III


RAILWAY TRANSPORTATION TRANSPORT FERROVIAIRE


DIVISION I SECTION I


INTERPRETATION AND APPLICATION DÉFINITIONS ET CHAMP D’APPLICATION


Definitions 87. In this Part,


“land”
« terres »


“land” includes an interest in land and, in rela-
tion to land in the Province of Quebec, includes
the interest of a lessee;


“metropolitan
area”
« région
métropolitaine »


“metropolitan area” means any area that is clas-
sified by Statistics Canada in its most recent


87. Les définitions qui suivent s’appliquent
à la présente partie.


Définitions


« administration de transport de banlieue » Enti-
té qui est contrôlée par le gouvernement fédéral
ou provincial ou une administration munici-
pale, ou qui lui appartient, et qui fournit des
services publics de transport de passagers.


« administration
de transport de
banlieue »
“urban transit
authority”
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census of Canada as a census metropolitan
area;


“operate”
« exploitation »


“operate” includes, with respect to a railway,
any act necessary for the maintenance of the
railway or the operation of a train;


“point of
destination”
« point de
destination »


“point of destination” means, with respect to
traffic on a railway line that is subject to a
transfer described in subsection 128(4) or
129(2), the point where the traffic is transferred
from the line of a railway company to a line to
which this Part does not apply;


“point of origin”
« point
d’origine »


“point of origin” means, with respect to traffic
on a railway line that is subject to a transfer de-
scribed in subsection 128(4) or 129(2), the
point where the traffic is transferred to the line
of a railway company from a line to which this
Part does not apply;


“public
passenger
service
provider”
« société de
transport
publique »


“public passenger service provider” means VIA
Rail Canada Inc., a passenger rail service
provider designated by the Minister or an urban
transit authority;


“railway”
« chemin de fer »


“railway” means a railway within the legisla-
tive authority of Parliament and includes


(a) branches, extensions, sidings, railway
bridges, tunnels, stations, depots, wharfs,
rolling stock, equipment, stores, or other
things connected with the railway, and


(b) communications or signalling systems
and related facilities and equipment used for
railway purposes;


“railway
company”
« compagnie de
chemin de fer »


“railway company” means a person who holds
a certificate of fitness under section 92, a part-
nership of such persons or a person who is
mentioned in subsection 90(2);


“road”
« route »


“road” means any way or course, whether pub-
lic or not, available for vehicular or pedestrian
use;


“Special Act”
« loi spéciale »


“Special Act” means an Act under which a rail-
way company has authority to construct or op-
erate a railway, or that is enacted with special
reference to a railway, and includes


(a) letters patent constituting a company’s
authority to construct or operate a railway,
granted before April 1, 1969, under any Act,
and the Act under which the letters patent
were granted or confirmed, and


« chemin de fer » Chemin de fer relevant de
l’autorité législative du Parlement. Sont égale-
ment visés :


a) les embranchements et prolongements,
les voies de garage et d’évitement, les ponts
et tunnels, les gares et stations, les dépôts et
quais, le matériel roulant, l’équipement et les
fournitures, ainsi que tous les autres biens
qui dépendent du chemin de fer;


b) les systèmes de communication ou de si-
gnalisation et les installations et équipements
connexes qui servent à l’exploitation du che-
min de fer.


« chemin de fer »
“railway”


« compagnie de chemin de fer » La personne ti-
tulaire du certificat d’aptitude visé à l’article 92
ou la société formée de telles personnes, ou la
personne mentionnée au paragraphe 90(2).


« compagnie de
chemin de fer »
“railway
company”


« exploitation » Y sont assimilés l’entretien du
chemin de fer et le fonctionnement d’un train.


« exploitation »
“operate”


« loi spéciale » Loi en vertu de laquelle la com-
pagnie de chemin de fer est autorisée à
construire ou à exploiter un chemin de fer, ou
loi édictée spécialement au sujet d’un chemin
de fer. Sont visées par la présente définition :


a) les lettres patentes qui autorisent une
compagnie à construire ou à exploiter un
chemin de fer et qui lui ont été accordées
avant le 1er avril 1969, sous le régime d’une
loi quelconque, ainsi que la loi en vertu de
laquelle ont été accordées ou confirmées ces
lettres patentes;


b) les lettres patentes constituant en per-
sonne morale une compagnie en vertu de
l’article 11 de la Loi sur les chemins de fer le
1er avril 1969 ou après cette date et dont les
objets sont la construction ou l’exploitation
d’un chemin de fer au Canada.


« loi spéciale »
“Special Act”


« point de destination » Le point de transfert du
trafic, pour une ligne faisant l’objet d’un trans-
fert visé aux paragraphes 128(4) ou 129(2), de-
puis la ligne d’une compagnie de chemin de fer
sur celle d’une compagnie non assujettie à la
présente partie.


« point de
destination »
“point of
destination”


« point d’origine » Le point de transfert du tra-
fic, pour une ligne faisant l’objet d’un transfert
visé aux paragraphes 128(4) ou 129(2), sur la
ligne d’une compagnie de chemin de fer depuis
celle d’une compagnie non assujettie à la pré-
sente partie.


« point
d’origine »
“point of origin”
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(b) letters patent incorporating a company
under section 11 of the Railway Act on or af-
ter April 1, 1969, whose objects are the con-
struction or operation of a railway in Canada;


“tariff”
« tarif »


“tariff” means a schedule of rates, charges,
terms and conditions applicable to the move-
ment of traffic and incidental services;


“traffic”
« transport » ou
« trafic »


“traffic” means the traffic of goods, including
equipment required for their movement.


“urban transit
authority”
« administration
de transport de
banlieue »


“urban transit authority” means an entity
owned or controlled by the federal government
or a provincial, municipal or district govern-
ment that provides commuter services.
1996, c. 10, s. 87; 2007, c. 19, s. 28.


« région métropolitaine » Région que Statistique
Canada a classée comme région métropolitaine
de recensement lors de son dernier recense-
ment.


« région
métropolitaine »
“metropolitan
area”


« route » Voie terrestre — publique ou non —
pour véhicules ou piétons.


« route »
“road”


« société de transport publique » La société VIA
Rail Canada Inc., tout fournisseur de services
de transport par rail de passagers désigné par le
ministre ou toute administration de transport de
banlieue.


« société de
transport
publique »
“public
passenger
service
provider”


« tarif » Barème des prix, frais et autres condi-
tions applicables au transport et aux services
connexes.


« tarif »
“tariff”


« terres » Y sont assimilés les intérêts fonciers
et, pour la province de Québec, les droits du lo-
cataire d’une terre.


« terres »
“land”


« transport » ou « trafic » Le transport des mar-
chandises et l’emploi du matériel nécessaire à
ces fins.
1996, ch. 10, art. 87; 2007, ch. 19, art. 28.


« transport » ou
« trafic »
“traffic”


Application 88. (1) This Part applies to all persons, rail-
way companies and railways within the legisla-
tive authority of Parliament.


88. (1) La présente partie s’applique aux
personnes, aux compagnies de chemin de fer et
aux chemins de fer qui relèvent de l’autorité lé-
gislative du Parlement.


Application


Special cases (2) Without limiting the effect of subsection
(1), this Part applies to


(a) a company operating a railway from the
United States into Canada; and


(b) a railway, or a portion of a railway,
whether or not constructed under the authori-
ty of an Act of Parliament, that is owned,
controlled, leased or operated by a person
who operates a railway within the legislative
authority of Parliament.


(2) Elle s’applique également :


a) à la compagnie qui exploite un chemin de
fer entre les États-Unis et le Canada;


b) à tout ou partie du chemin de fer,
construit ou non sous le régime d’une loi fé-
dérale, qui est possédé, contrôlé, loué ou ex-
ploité par une personne exploitant un chemin
de fer relevant de l’autorité législative du
Parlement.


Cas particuliers


Works for the
general
advantage of
Canada


(3) A railway or a portion of a railway men-
tioned in paragraph (2)(b) is declared to be a
work for the general advantage of Canada.


(3) Tout ou partie du chemin de fer visé à
l’alinéa (2)b) est déclaré être un ouvrage à
l’avantage général du Canada.


Déclaration


Cessation of
declaration


(4) A declaration by subsection (3) or by
any other Act of Parliament that a railway is a
work for the general advantage of Canada, or
for the advantage of two or more provinces,
ceases to have effect with respect to a line of
the railway, or a portion of it, whose operation
is discontinued under Division V or is the sub-
ject of a transfer under that Division to a person
other than a company mentioned in paragraph
(2)(b).


(4) La déclaration figurant au paragraphe (3)
ou dans une autre loi fédérale selon laquelle un
chemin de fer est un ouvrage à l’avantage géné-
ral soit du Canada soit de plusieurs provinces
ne s’applique plus à tout ou partie de la ligne de
chemin de fer, en cas de transfert ou de cessa-
tion d’exploitation au titre de la section V —
sauf si le cessionnaire est une compagnie visée
à l’alinéa (2)b).


Déclaration sans
effet
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Special Act
railways
declared to be
works for
general
advantage of
Canada


89. If the construction or operation of a rail-
way is authorized by a Special Act passed by
the legislature of a province and the railway is
declared by an Act of Parliament to be a work
for the general advantage of Canada, this Part
applies to the railway to the exclusion of any
general railway Act of the province and any
provisions of the Special Act that are inconsis-
tent with this Part.


89. Lorsque le Parlement déclare, par loi,
qu’un chemin de fer dont la construction ou
l’exploitation est autorisée par une loi spéciale
de la législature d’une province constitue un
ouvrage à l’avantage général du Canada, c’est
la présente partie qui s’applique à lui, à l’exclu-
sion de toute loi générale de la province
concernant les chemins de fer et des disposi-
tions de cette loi spéciale qui sont incompa-
tibles avec la présente partie.


Cas des chemins
de fer visés par
une loi spéciale


DIVISION II SECTION II


CONSTRUCTION AND OPERATION OF RAILWAYS CONSTRUCTION ET EXPLOITATION DES CHEMINS DE


FER


Certificate of Fitness Certificat d’aptitude


Certificate
required


90. (1) No person shall construct or operate
a railway without a certificate of fitness.


90. (1) Nul ne peut construire ou exploiter
un chemin de fer sans être titulaire d’un certifi-
cat d’aptitude.


Certificat
d’aptitude


Exception —
purchaser of
railway


(2) Subsection (1) does not apply to a pur-
chaser of a railway, or a portion of a railway,
for a period of sixty days after the purchase if
the railway or portion is purchased


(a) under a trust deed or mortgage;


(b) at the instance of the holders of a mort-
gage, bond or debenture for the payment of
which a charge has been created on the rail-
way or portion; or


(c) under any other lawful proceeding.


(2) Le paragraphe (1) ne s’applique pas,
pendant les soixante jours suivant l’acquisition,
à l’acquéreur de tout ou partie d’un chemin de
fer si celui-ci est acquis, selon le cas :


a) en vertu d’un acte de fiducie ou d’hypo-
thèque;


b) à la demande du détenteur d’une hypo-
thèque, d’une obligation ou d’une débenture
grevant tout ou partie du chemin de fer;


c) dans le cadre de toute autre procédure ré-
gulière.


Exception —
acquéreur d’un
chemin de fer


Application for
certificate of
fitness


91. (1) Any person may apply for a certifi-
cate of fitness for a railway, including a person
who owns or leases the railway or controls, ei-
ther directly or indirectly, a person who owns
or leases the railway.


91. (1) Toute personne, notamment le pro-
priétaire ou le locataire d’un chemin de fer ou
celui qui contrôle directement ou indirectement
l’un d’eux, peut demander le certificat d’apti-
tude.


Demande


Application for
certain types of
operations


(2) If a person proposes to operate in
Canada primarily on the railway of another rail-
way company, the application must indicate the
termini and route of every line of railway pro-
posed to be operated.


(2) La demande mentionne obligatoirement
les têtes de ligne et le parcours de chaque ligne
que la personne se propose d’exploiter, si elle
entend fonctionner au Canada principalement
sur le chemin de fer d’une autre compagnie de
chemin de fer.


Mention
obligatoire


Issuance of
certificate of
fitness


92. (1) The Agency shall issue a certificate
of fitness for the proposed construction or oper-
ation of a railway if the Agency is satisfied that
there will be adequate liability insurance cover-
age for the proposed construction or operation,
as determined in accordance with the regula-
tions.


92. (1) L’Office délivre un certificat d’apti-
tude pour un projet de construction ou d’exploi-
tation d’un chemin de fer s’il est convaincu que
celui-ci bénéficiera de l’assurance responsabili-
té réglementaire.


Délivrance du
certificat
d’aptitude
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Termini and
route


(2) A certificate of fitness issued pursuant to
an application mentioned in subsection 91(2)
must specify the termini and route of every rail-
way line to be operated.


(2) Le certificat d’aptitude pour la demande
visée au paragraphe 91(2) mentionne les têtes
de ligne et le parcours de chaque ligne dont
l’exploitation est envisagée.


Mention
obligatoire


Regulations (3) The Agency may make regulations for
determining the adequacy of liability insurance
coverage, including self-insurance.


(3) L’Office peut, par règlement, déterminer
ce qui constitue une assurance responsabilité
suffisante, notamment en matière d’auto-assu-
rance.


Règlement


Variation of
certificate


93. (1) The Agency may, on application,
vary a certificate of fitness


(a) to change the termini or route of a line
specified in the certificate;


(b) to add a line to the certificate; or


(c) to reflect a change in railway operations
or circumstances relating to those operations.


93. (1) L’Office peut, sur demande, modi-
fier le certificat d’aptitude afin :


a) d’y apporter un changement relatif à une
tête de ligne ou au parcours d’une ligne y fi-
gurant;


b) d’y ajouter une ligne;


c) de tenir compte de la survenance de faits
nouveaux ou de l’évolution des circonstances
dans le cadre de l’exploitation ferroviaire.


Modification du
certificat
d’aptitude


Variation when
running rights
granted


(2) The Agency may vary a certificate of fit-
ness when it


(a) makes an order under paragraph 116(4)
(e) that requires a railway company to grant
a right to the holder of the certificate; or


(b) grants a right under section 138 to the
holder of the certificate.


1996, c. 10, s. 93; 2000, c. 16, s. 3.


(2) Il peut également modifier le certificat
d’aptitude du titulaire :


a) à qui est accordée une autorisation au titre
de l’alinéa 116(4)e);


b) à qui il accorde un droit au titre de l’ar-
ticle 138.


1996, ch. 10, art. 93; 2000, ch. 16, art. 3.


Modification


Notice of
insurance
changes


94. (1) The holder of a certificate of fitness
shall notify the Agency in writing without de-
lay if


(a) the liability insurance coverage is can-
celled or altered so that it may no longer be
adequate; or


(b) the construction or operation has
changed so that the liability insurance cover-
age may no longer be adequate.


94. (1) Le titulaire d’un certificat d’aptitude
est tenu d’aviser l’Office par écrit et sans délai
de l’annulation de l’assurance responsabilité ou
de toute modification — soit de celle-ci, soit en
matière de construction ou d’exploitation —
pouvant la rendre insuffisante.


Avis —
assurance
responsabilité


Suspension or
cancellation


(2) The Agency may suspend or cancel the
certificate if it determines that the liability in-
surance coverage is no longer adequate.


(2) L’Office peut suspendre ou annuler le
certificat s’il établit que l’assurance responsabi-
lité n’est plus suffisante.


Suspension ou
annulation


General Powers of Railway Companies Pouvoirs généraux


Powers 95. (1) Subject to the provisions of this Part
and any other Act of Parliament, a railway
company may exercise the following powers
for the purpose of constructing or operating its
railway:


(a) make or construct tunnels, embank-
ments, aqueducts, bridges, roads, conduits,
drains, piers, arches, cuttings and fences


95. (1) Sous réserve des autres dispositions
de la présente partie ou de toute autre loi fédé-
rale, la compagnie de chemin de fer peut, pour
la construction ou l’exploitation d’un chemin
de fer :


a) faire ou construire des tunnels, remblais,
aqueducs, ponts, routes, conduites, égouts,
piliers, arches, tranchées et clôtures, le long


Pouvoirs







Transports au Canada — 25 mai 2015


55


across or along a railway, watercourse, canal
or road that adjoins or intersects the railway;


(b) divert or alter the course of a water-
course or road, or raise or lower it, in order
to carry it more conveniently across or along
the railway;


(c) make drains or conduits into, through or
under land adjoining the railway for the pur-
pose of conveying water from or to the rail-
way;


(d) divert or alter the position of a water
pipe, gas pipe, sewer or drain, or telegraph,
telephone or electric line, wire or pole across
or along the railway; and


(e) do anything else necessary for the con-
struction or operation of the railway.


ou en travers d’un chemin de fer, d’un cours
d’eau, d’un canal ou d’une route que son
chemin de fer croise ou touche;


b) détourner ou changer les cours d’eau ou
les routes, ou en élever ou abaisser le niveau,
afin de les faire passer plus commodément le
long ou en travers du chemin de fer;


c) faire des drains ou conduites dans, à tra-
vers ou sous des terres contiguës au chemin
de fer, afin de drainer l’emplacement du che-
min de fer ou d’y amener l’eau;


d) détourner une conduite d’eau ou de gaz,
un égout ou drain ou en changer la position,
et déplacer des lignes, fils ou poteaux télé-
graphiques, téléphoniques ou électriques, le
long ou en travers du chemin de fer;


e) faire tout ce qui est par ailleurs nécessaire
à cette fin.


Minimal damage (2) The railway company shall do as little
damage as possible in the exercise of the pow-
ers.


(2) Elle doit limiter les dommages au mini-
mum dans le cadre de l’exercice de ses pou-
voirs.


Dommages
minimisés


Restoration (3) If the railway company diverts or alters
anything mentioned in paragraph (1)(b) or (d),
the company shall restore it as nearly as possi-
ble to its former condition, or shall put it in a
condition that does not substantially impair its
usefulness.


(3) Si elle détourne, déplace ou change l’un
ou l’autre des ouvrages énumérés aux alinéas
(1)b) et d), elle doit le remettre autant que pos-
sible dans son état original ou dans un état tel
que son utilité n’en soit pas notablement
amoindrie.


Remise en état


Compensation (4) The railway company shall pay compen-
sation to a person who sustains actual loss or
damage from the exercise of the powers and the
compensation must equal the amount of the
loss or damage that the company would be li-
able to pay the person if the powers had not
been conferred by statute.


(4) Elle verse à quiconque subit des pertes
ou dommages réels du fait de l’exercice de ses
pouvoirs une indemnité égale au montant des
pertes ou dommages dont elle serait redevable
si ses pouvoirs n’étaient pas d’origine législa-
tive.


Indemnisation


Noise and Vibration Bruit et vibrations


Obligation 95.1 When constructing or operating a rail-
way, a railway company shall cause only such
noise and vibration as is reasonable, taking into
account


(a) its obligations under sections 113 and
114, if applicable;


(b) its operational requirements; and


(c) the area where the construction or opera-
tion takes place.


2007, c. 19, s. 29.


95.1 La compagnie de chemin de fer qui
construit ou exploite un chemin de fer doit li-
miter les vibrations et le bruit produits à un ni-
veau raisonnable, compte tenu des éléments
suivants :


a) les obligations qui lui incombent au titre
des articles 113 et 114, le cas échéant;


b) ses besoins en matière d’exploitation;


c) le lieu de construction ou d’exploitation
du chemin de fer.


2007, ch. 19, art. 29.


Obligation
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Guidelines 95.2 (1) The Agency shall issue, and pub-
lish in any manner that it considers appropriate,
guidelines with respect to


(a) the elements that the Agency will use to
determine whether a railway company is
complying with section 95.1; and


(b) the collaborative resolution of noise and
vibration complaints relating to the construc-
tion or operation of railways.


95.2 (1) L’Office établit — et publie de la
manière qu’il estime indiquée — des lignes di-
rectrices :


a) sur les éléments dont il tient compte pour
décider si une compagnie de chemin de fer
se conforme à l’article 95.1;


b) sur des mesures de coopération en ma-
tière de résolution des conflits concernant le
bruit ou les vibrations liés à la construction
ou à l’exploitation de chemins de fer.


Lignes
directrices


Consultations (2) The Agency must consult with interested
parties, including municipal governments, be-
fore issuing any guidelines.


(2) Avant d’établir des lignes directrices,
l’Office consulte les intéressés, notamment les
administrations municipales.


Consultation


Not statutory
instruments


(3) The guidelines are not statutory instru-
ments within the meaning of the Statutory In-
struments Act.
2007, c. 19, s. 29.


(3) Les lignes directrices ne sont pas des
textes réglementaires au sens de la Loi sur les
textes réglementaires.
2007, ch. 19, art. 29.


Loi sur les textes
réglementaires


Complaints and
investigations


95.3 (1) On receipt of a complaint made by
any person that a railway company is not com-
plying with section 95.1, the Agency may order
the railway company to undertake any changes
in its railway construction or operation that the
Agency considers reasonable to ensure compli-
ance with that section.


95.3 (1) Sur réception d’une plainte selon
laquelle une compagnie de chemin de fer ne se
conforme pas à l’article 95.1, l’Office peut or-
donner à celle-ci de prendre les mesures qu’il
estime raisonnables pour assurer qu’elle se
conforme à cet article.


Plaintes et
enquêtes


Restriction (2) If the Agency has published guidelines
under paragraph 95.2(1)(b), it must first satisfy
itself that the collaborative measures set out in
the guidelines have been exhausted in respect
of the noise or vibration complained of before
it conducts any investigation or hearing in re-
spect of the complaint.
2007, c. 19, s. 29.


(2) S’il a publié des lignes directrices au
titre de l’alinéa 95.2(1)b), l’Office ne peut pro-
céder à l’examen de la plainte que s’il est
convaincu que toutes les mesures de coopéra-
tion prévues par celles-ci ont été appliquées.
2007, ch. 19, art. 29.


Restriction


Public passenger
service
providers


95.4 Sections 95.1 to 95.3 apply, with any
modifications that are necessary, to public pas-
senger service providers.
2007, c. 19, s. 29.


95.4 Les articles 95.1 à 95.3 s’appliquent,
avec les adaptations nécessaires, aux sociétés
de transport publiques.
2007, ch. 19, art. 29.


Sociétés de
transport
publiques


Land Transfer Opérations foncières


Land taken
pursuant to
section 134 of
Railway Act


96. (1) Where a railway company took pos-
session of, used or occupied land under section
134 of the Railway Act before the coming into
force of section 185, the railway company may
not alienate the land except to transfer it to a
railway company for the purpose of continuing
railway operations or to the Crown.


96. (1) La compagnie de chemin de fer qui,
en vertu de l’article 134 de la Loi sur les che-
mins de fer dans sa version antérieure à l’entrée
en vigueur de l’article 185, a pris possession de
terres appartenant à la Couronne, ou les a utili-
sées ou occupées, ne peut les aliéner qu’au pro-
fit d’une compagnie de chemin de fer — pour
l’exploitation d’un chemin de fer — ou de la
Couronne.


Terres visées à
l’article 134 de
la Loi sur les
chemins de fer
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Alienation to
other persons


(2) The land may be transferred to any other
person for the purpose of continuing railway
operations if


(a) in the case of land in Quebec, the trans-
fer involves only a lease or a dismemberment
of the right of ownership; or


(b) in the case of land in any other province,
the transfer does not involve a transfer of the
fee simple in the land.


(2) Ces terres peuvent être transférées au
profit d’une autre personne si elles le sont pour
l’exploitation d’un chemin de fer et si :


a) dans le cas de terres situées au Québec, le
transfert ne vise qu’à les donner à bail ou à
en céder un démembrement du droit de pro-
priété;


b) dans les autres cas, ce transfert ne porte
pas sur leur pleine propriété.


Exception


Continuing
application to
subsequent
transfers


(3) If land is transferred under subsection
(1) or (2) to any person other than the Crown in
right of Canada, subsequent transfers of the
land are subject to the same limitations as those
contained in this section.


(3) Les terres transférées au titre des para-
graphes (1) ou (2) à une personne autre que la
Couronne du chef du Canada ne peuvent l’être
à nouveau qu’à des conditions semblables.


Restriction
quant aux
transferts futurs


Existing rights (4) A transfer of land under this section does
not affect any right or interest of a person, other
than a railway company, that existed in the land
immediately before the coming into force of
section 185.


(4) Un transfert effectué au titre du présent
article n’affecte pas les droits ou intérêts
qu’une personne, autre qu’une compagnie de
chemin de fer, possède à l’égard de ces terres à
l’entrée en vigueur de l’article 185.


Droits existants


Land obtained
for railway
purposes


97. (1) Subject to section 96, a railway
company that obtained land from the Crown or
any other person to assist in the construction or
operation of its railway may acquire or transfer
the land.


97. (1) Sous réserve de l’article 96, la com-
pagnie de chemin de fer qui a obtenu des terres
de la Couronne ou de toute autre personne à
titre d’aide à la construction ou à l’exploitation
de son chemin de fer peut les acquérir et les
transférer, notamment par vente.


Acquisition et
transfert


Transfer of
authority


(2) If the railway company transfers the land
to another company that has entered into a con-
tract for the construction or operation, in whole
or in part, of the railway for which the land was
obtained, the other company has the same au-
thority under this section as the railway compa-
ny had in respect of the land.


(2) La compagnie qui acquiert ces terres de
la compagnie de chemin de fer et qui entre-
prend la construction ou l’exploitation de tout
ou partie du chemin de fer à l’égard duquel ces
terres ont été concédées a, à l’égard de celles-
ci, les mêmes droits qu’avait la compagnie de
chemin de fer en vertu du présent article.


Cession des
droits


Railway Lines Lignes de chemin de fer


No construction
without Agency
approval


98. (1) A railway company shall not con-
struct a railway line without the approval of the
Agency.


98. (1) La construction d’une ligne de che-
min de fer par une compagnie de chemin de fer
est subordonnée à l’autorisation de l’Office.


Autorisation
obligatoire


Grant of
approval


(2) The Agency may, on application by the
railway company, grant the approval if it con-
siders that the location of the railway line is
reasonable, taking into consideration require-
ments for railway operations and services and
the interests of the localities that will be affect-
ed by the line.


(2) Sur demande de la compagnie, l’Office
peut accorder l’autorisation s’il juge que l’em-
placement de la ligne est convenable, compte
tenu des besoins en matière de service et d’ex-
ploitation ferroviaires et des intérêts des locali-
tés qui seront touchées par celle-ci.


Demande


Exception (3) No approval is needed for the construc-
tion of a railway line


(a) within the right of way of an existing
railway line; or


(3) La construction d’une ligne de chemin
de fer à l’intérieur du droit de passage d’une
ligne de chemin de fer existante ou, s’il s’agit
d’une ligne de chemin de fer d’au plus trois ki-
lomètres de long, à 100 mètres ou moins de


Exception
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(b) within 100 m of the centre line of an ex-
isting railway line for a distance of no more
than 3 km.


l’axe d’une telle ligne n’est pas subordonnée à
l’autorisation.


Filing
agreements


99. (1) An agreement, or an amendment to
an agreement, relating to the construction of a
railway line across another railway line may be
filed with the Agency.


99. (1) Toute entente, ou toute modification
apportée à celle-ci, concernant la construction
d’une ligne de chemin de fer en travers d’une
autre ligne peut être déposée auprès de l’Office.


Dépôt d’ententes
— lignes


Effect of filing (2) When the agreement or amendment is
filed, it becomes an order of the Agency autho-
rizing the parties to construct the railway line
as provided in the agreement.


(2) L’entente ou la modification ainsi dépo-
sée est assimilée à un arrêté de l’Office qui au-
torise la construction de la ligne conformément
au document déposé.


Effet du dépôt


No agreement (3) If a person is unsuccessful in negotiating
an agreement or amendment mentioned in sub-
section (1), the Agency may, on application,
authorize the construction of the railway line or
any related work.


(3) L’Office peut, sur demande de la per-
sonne qui ne réussit pas à conclure l’entente ou
une modification, autoriser la construction de la
ligne ou de tout ouvrage qui y est lié.


Défaut d’entente


Road and Utility Crossings Franchissement routier et par desserte


Definitions 100. In this section and section 101,


“road crossing”
« franchissement
routier »


“road crossing” means the part of a road that
passes across, over or under a railway line, and
includes a structure supporting or protecting
that part of the road or facilitating the crossing;


“utility
crossing”
« franchissement
par desserte »


“utility crossing” means the part of a utility line
that passes over or under a railway line, and in-
cludes a structure supporting or protecting that
part of the utility line or facilitating the cross-
ing;


“utility line”
« desserte »


“utility line” means a wire, cable, pipeline or
other like means of enabling the transmission
of goods or energy or the provision of services.


100. Les définitions qui suivent s’appliquent
au présent article et à l’article 101.


Définitions


« desserte » Ligne servant au transport de pro-
duits ou d’énergie ou à la fourniture de ser-
vices, notamment par fil, câble ou canalisation.


« desserte »
“utility line”


« franchissement par desserte » Franchissement
par une desserte d’un chemin de fer par passage
supérieur ou inférieur, ainsi que tous les élé-
ments structuraux facilitant le franchissement
ou nécessaires à la partie visée de la desserte.


« franchissement
par desserte »
“utility
crossing”


« franchissement routier » Franchissement par
une route d’un chemin de fer par passage supé-
rieur, inférieur ou à niveau, ainsi que tous les
éléments structuraux facilitant le franchisse-
ment ou nécessaires à la partie visée de la
route.


« franchissement
routier »
“road crossing”


Filing
agreements


101. (1) An agreement, or an amendment to
an agreement, relating to the construction,
maintenance or apportionment of the costs of a
road crossing or a utility crossing may be filed
with the Agency.


101. (1) Toute entente, ou toute modifica-
tion apportée à celle-ci, concernant la construc-
tion, l’entretien ou la répartition des coûts d’un
franchissement routier ou par desserte peut être
déposée auprès de l’Office.


Dépôt d’ententes
— franchisse-
ments


Effect of filing (2) When the agreement or amendment is
filed, it becomes an order of the Agency autho-
rizing the parties to construct or maintain the
crossing, or apportioning the costs, as provided
in the agreement.


(2) L’entente ou la modification ainsi dépo-
sée est assimilée à un arrêté de l’Office qui au-
torise la construction ou l’entretien du franchis-
sement, ou qui répartit les coûts afférents,
conformément au document déposé.


Effet du dépôt


No agreement
on construction
or maintenance


(3) If a person is unsuccessful in negotiating
an agreement or amendment mentioned in sub-
section (1), the Agency may, on application,
authorize the construction of a suitable road


(3) L’Office peut, sur demande de la per-
sonne qui ne réussit pas à conclure l’entente ou
une modification, autoriser la construction d’un
franchissement convenable ou de tout ouvrage


Défaut d’entente
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crossing, utility crossing or related work, or
specifying who shall maintain the crossing.


qui y est lié, ou désigner le responsable de l’en-
tretien du franchissement.


No agreement
on apportion-
ment of costs


(4) Section 16 of the Railway Safety Act ap-
plies if a person is unsuccessful in negotiating
an agreement relating to the apportionment of
the costs of constructing or maintaining the
road crossing or utility crossing.


(4) L’article 16 de la Loi sur la sécurité fer-
roviaire s’applique s’il n’y a pas d’entente
quant à la répartition des coûts de la construc-
tion ou de l’entretien du franchissement.


Défaut d’entente
quant aux coûts


Non-application
of section


(5) This section does not apply in any cir-
cumstances where section 102 or 103 applies.


(5) Le présent article ne s’applique pas dans
les cas où les articles 102 ou 103 s’appliquent.


Non-application


Private Crossings Passages


Divided land 102. If an owner’s land is divided as a result
of the construction of a railway line, the rail-
way company shall, at the owner’s request,
construct a suitable crossing for the owner’s en-
joyment of the land.


102. La compagnie de chemin de fer qui fait
passer une ligne à travers la terre d’un proprié-
taire doit, sur demande de celui-ci, construire
un passage convenable qui lui assure la jouis-
sance de sa terre.


Terre séparée


Other crossings
may be ordered


103. (1) If a railway company and an owner
of land adjoining the company’s railway do not
agree on the construction of a crossing across
the railway, the Agency, on the application of
the owner, may order the company to construct
a suitable crossing if the Agency considers it
necessary for the owner’s enjoyment of the
land.


103. (1) Si la compagnie de chemin de fer
et le propriétaire d’une terre contiguë au che-
min de fer ne s’entendent pas sur la construc-
tion d’un passage croisant celui-ci, l’Office
peut, sur demande du propriétaire, ordonner à
la compagnie de construire un passage conve-
nable s’il juge celui-ci nécessaire à la jouis-
sance, par le propriétaire, de sa terre.


Autres passages


Terms and
conditions


(2) The Agency may include in its order
terms and conditions governing the construc-
tion and maintenance of the crossing.


(2) L’Office peut assortir l’arrêté de condi-
tions concernant la construction et l’entretien
du passage.


Conditions


Costs of
construction and
maintenance


(3) The owner of the land shall pay the costs
of constructing and maintaining the crossing.


(3) Les coûts de la construction et de l’entre-
tien du passage sont à la charge du propriétaire
de la terre.


Coûts de
construction et
d’entretien


DIVISION III SECTION III


FINANCIAL TRANSACTIONS OF RAILWAY COMPANIES OPÉRATIONS FINANCIÈRES DES COMPAGNIES DE


CHEMIN DE FER


Security Sûretés


Deposit of
mortgage,
hypothec or
security
agreement


104. (1) The following may, in accordance
with the regulations, be deposited by any per-
son in the office of the Registrar General of
Canada or in any other place that the Governor
in Council may, by order, specify:


(a) a mortgage or hypothec issued by a rail-
way company;


(b) a security agreement entered into by a
railway company;


(c) an assignment or other document affect-
ing a document referred to in paragraph (a)
or (b); or


104. (1) Peuvent être déposés par toute per-
sonne, conformément aux règlements, au bu-
reau du registraire général du Canada ou à tout
autre endroit que peut désigner, par décret, le
gouverneur en conseil :


a) l’acte constatant l’hypothèque constituée
par la compagnie de chemin de fer;


b) l’accord de garantie conclu par celle-ci;


c) l’acte de cession ou tout autre document
qui a une incidence sur l’hypothèque ou l’ac-
cord;


Dépôt
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(d) a copy of any document referred to in
any of paragraphs (a) to (c) or a summary of
any such document made in accordance with
regulations made under section 105.1.


d) une copie de tout document visé à l’un
des alinéas a) à c) ou un résumé d’un tel do-
cument qui est conforme aux règlements pris
en vertu de l’article 105.1.


Effect of deposit (2) Once the deposit is made, the mortgage
or hypothec, security agreement, assignment or
other document need not be deposited, regis-
tered or filed under any other law or statute re-
specting real or personal property, and the de-
posited document is valid against all persons.
1996, c. 10, s. 104; 1999, c. 31, s. 38(E); 2007, c. 19, s. 30.


(2) L’accomplissement de cette formalité
rend facultatif le dépôt, l’enregistrement ou le
classement requis par toute autre loi à cet effet;
une fois déposé, le document, la copie ou le ré-
sumé est opposable aux tiers.
1996, ch. 10, art. 104; 1999, ch. 31, art. 38(A); 2007, ch.
19, art. 30.


Effet du dépôt


Documents Dealing with Rolling Stock Documents concernant le matériel roulant


Deposit of
documents


105. (1) A document, or a copy or summary
of a document, evidencing any of the following
transactions may, in accordance with the regu-
lations, be deposited by any person in the office
of the Registrar General of Canada or in any
other place that the Governor in Council may,
by order, specify:


(a) a lease, sale, conditional sale, instalment
sale, mortgage, hypothec, bailment, leasing,
deposit or security agreement relating to
rolling stock or any accessories or appurte-
nances relating to rolling stock; and


(b) an amendment, assignment or discharge
of a document mentioned in paragraph (a).


105. (1) Tout document, ou résumé ou co-
pie de celui-ci, qui constate l’une ou l’autre des
opérations ci-après peut être déposé par toute
personne, conformément aux règlements, au
bureau du registraire général du Canada ou à
tout autre endroit que peut désigner, par décret,
le gouverneur en conseil :


a) le louage, le dépôt, la vente, la vente
conditionnelle, la vente à tempérament, l’hy-
pothèque, le baillement ou le crédit-bail de
matériel roulant ou de ses accessoires ou
équipements connexes, ou l’accord de garan-
tie afférent;


b) la révision, la cession ou la libération
d’un document visé à l’alinéa a).


Dépôt de
documents


(2) [Repealed, 2007, c. 19, s. 31] (2) [Abrogé, 2007, ch. 19, art. 31]


Effect of deposit (3) Once the deposit is made, the document
need not be deposited, registered or filed under
any other law or statute respecting real or per-
sonal property, and the document is valid
against all persons.


(3) Le dépôt rend facultatif le dépôt, l’enre-
gistrement et le classement requis par toute
autre loi à cet effet; une fois déposé, le docu-
ment est opposable aux tiers.


Effet du dépôt


(4) [Repealed, 2007, c. 19, s. 31]
1996, c. 10, s. 105; 2007, c. 19, s. 31.


(4) [Abrogé, 2007, ch. 19, art. 31]
1996, ch. 10, art. 105; 2007, ch. 19, art. 31.


Regulations Règlements


Regulations 105.1 The Governor in Council may make
regulations respecting


(a) the depositing of copies of documents
under sections 104 and 105;


(b) the form and content of summaries to be
deposited under those sections; and


(c) the effects, in Canada, of the deposit,
registration or filing in other countries of
documents evidencing any transaction re-
ferred to in paragraph 105(1)(a) or of docu-


105.1 Le gouverneur en conseil peut, par rè-
glement :


a) régir le dépôt de copies des documents vi-
sés aux articles 104 et 105;


b) régir le contenu et la forme des résumés
visés à ces articles;


c) prévoir les effets que produit au Canada
le dépôt, l’enregistrement ou le classement à
l’étranger de documents constatant soit l’une
ou l’autre des opérations visées à l’alinéa


Règlements
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ments evidencing amendments, assignments
or discharges of those documents.


2007, c. 19, s. 32.


105(1)a), soit la révision, la cession ou la li-
bération d’un tel document.


2007, ch. 19, art. 32.


Insolvent Railway Companies Insolvabilité


Scheme may be
filed in Federal
Court


106. (1) If a railway company is insolvent,
the directors may prepare a scheme of arrange-
ment between the company and its creditors
and may file it in the Federal Court.


106. (1) Les administrateurs de la compa-
gnie de chemin de fer qui est insolvable
peuvent dresser un projet de concordat entre
celle-ci et ses créanciers et le déposer à la Cour
fédérale.


Dépôt du projet
de concordat en
Cour fédérale


May affect
shareholders and
capital


(2) The scheme may include provisions for
settling and defining any rights of shareholders
of the railway company as among themselves
and for raising additional share and loan capi-
tal, if necessary.


(2) Le projet peut comprendre des stipula-
tions établissant les droits réciproques des ac-
tionnaires de la compagnie et visant, au besoin,
à augmenter le capital-actions et à obtenir des
capitaux d’emprunt supplémentaires.


Mise en cause
des actionnaires
et du capital
social


Documents to be
filed


(3) There must be filed with the scheme


(a) a declaration in writing to the effect that
the railway company is unable to meet its en-
gagements with its creditors; and


(b) an affidavit made by the president and
directors of the company, or by a majority of
them, that the declaration is true to the best
of their knowledge.


(3) Sont produits, avec le projet :


a) une déclaration écrite, portant que la
compagnie est incapable de s’acquitter de ses
obligations envers ses créanciers;


b) un affidavit du président et des adminis-
trateurs de celle-ci, ou d’une majorité d’entre
eux, attestant qu’à leur connaissance la dé-
claration est véridique.


Documents à
déposer


Federal Court
may restrain
action


(4) After the scheme is filed, the Federal
Court may, on the application of the railway
company, restrain any action against the com-
pany on any terms that the Federal Court con-
siders appropriate.


(4) Après le dépôt du projet, la Cour fédé-
rale peut, sur demande de la compagnie, inter-
dire toute action contre celle-ci, selon les mo-
dalités qu’elle juge indiquées.


Interdiction par
la Cour fédérale


Limitation (5) No order of the Federal Court or any
other court restraining action against the rail-
way company affects any right or remedy of a
person in respect of, including the right to take
possession of, the rolling stock, or any acces-
sories or appurtenances relating to the rolling
stock, of the company as a creditor under a se-
curity agreement, mortgage or hypothec or as a
bailor, depositary, lessor or vendor under a con-
ditional sale or an instalment sale, whether as
trustee or otherwise, unless


(a) within 60 days after filing the scheme of
arrangement, or any extended period to
which the person may agree, the railway
company agrees to perform all its obligations
under the security agreement, mortgage, hy-
pothec, bailment, leasing, deposit, lease, con-
ditional sale agreement or instalment sale
agreement, as the case may be;


(b) any event that occurred before or after
the scheme was filed and that constitutes a


(5) Malgré toute ordonnance de la Cour fé-
dérale ou de toute autre juridiction interdisant
une action contre la compagnie, une personne
peut exercer tout droit ou recours — notam-
ment la prise de possession — à l’égard du ma-
tériel roulant de la compagnie, ou de ses acces-
soires ou équipements connexes, en sa qualité
de créancier au titre d’un accord constatant une
hypothèque, un baillement, un crédit-bail, un
dépôt, un bail ou une vente sous condition ou à
tempérament, ou au titre d’un accord de garan-
tie, comme fiduciaire ou autrement, sauf :


a) si, dans les soixante jours suivant le dépôt
du projet ou dans le délai consenti au titre du
paragraphe (6), la compagnie accepte d’exé-
cuter toutes ses obligations envers elle;


b) s’il a été remédié à tout fait — préalable
ou postérieur au dépôt du projet et consti-
tuant un défaut — dans les trente jours du
défaut ou avant l’expiration du délai men-


Restriction
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default under the security agreement, mort-
gage, hypothec, bailment, leasing, deposit,
lease, conditional sale agreement or instal-
ment sale agreement, as the case may be, is
cured before the later of


(i) 30 days after the event, and


(ii) the end of the period referred to in
paragraph (a); and


(c) any event that occurred on or after the
expiry of the period referred to in paragraph
(a) and that constitutes a default under the
security agreement, mortgage, hypothec,
bailment, leasing, deposit, lease, conditional
sale agreement or instalment sale agreement,
as the case may be, is cured in accordance
with that instrument or act.


tionné à l’alinéa a), la dernière en date de ces
éventualités étant retenue;


c) s’il a été remédié, conformément à l’ac-
cord, à tout fait qui survient à l’expiration du
délai mentionné à l’alinéa a) ou par la suite
et qui constitue un défaut au titre de l’accord.


Extension of 60-
day period


(6) An extension of the 60-day period under
paragraph (5)(a) does not prejudice the right to
take possession of, or any other right or remedy
in respect of, the rolling stock or the acces-
sories or appurtenances relating to the rolling
stock.
1996, c. 10, s. 106; 2007, c. 19, s. 33.


(6) La personne peut, sans préjudice de son
droit de prendre possession du matériel roulant
ou des accessoires ou équipements connexes,
ou de celui d’exercer d’autres droits ou recours
à leur égard, consentir à la prorogation du délai
de soixante jours.
1996, ch. 10, art. 106; 2007, ch. 19, art. 33.


Prorogation du
délai


Assent to
scheme


107. (1) The scheme is assented to when it
is both assented to by the ordinary shareholders
of the railway company at a special meeting
called for that purpose and assented to in writ-
ing by three quarters in value of the holders of


(a) mortgages, hypothecs, bonds and deben-
ture stock of the company;


(b) any rent charge, or other payment,
charged on the receipts of or payable by the
company in consideration of the purchase of
the railway of another company; and


(c) each class of guaranteed or preferred
shares of the company.


107. (1) Le projet est ratifié lorsque les ac-
tionnaires ordinaires de la compagnie de che-
min de fer y consentent à une assemblée extra-
ordinaire convoquée à cette fin et que les trois
quarts, en valeur, des personnes suivantes y
consentent par écrit :


a) les créanciers hypothécaires de la compa-
gnie et les détenteurs d’obligations émises
par elle;


b) les créanciers de la compagnie à l’égard
de loyers ou autres paiements pour l’acquisi-
tion du chemin de fer d’une autre compa-
gnie;


c) les actionnaires garantis ou privilégiés de
la compagnie.


Ratification du
concordat


Assent of lessor (2) If the railway company leases a railway
from another company, the scheme is assented
to by the other company when it is assented to


(a) by the ordinary shareholders of the other
company at a special meeting called for that
purpose; and


(b) in writing by three quarters in value of
the holders of mortgages, hypotheques,
bonds and debenture stock of the other com-


(2) Si la compagnie est locataire d’un che-
min de fer, le projet est ratifié par le bailleur
lorsqu’y consentent :


a) les actionnaires ordinaires de celui-ci, à
une assemblée extraordinaire convoquée à
cette fin;


b) par écrit, les trois quarts, en valeur, des
créanciers hypothécaires, des détenteurs d’o-
bligations émises par le bailleur, et de


Ratification par
le bailleur
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pany and each class of guaranteed or pre-
ferred shares of that company.


chaque catégorie d’actionnaires garantis ou
privilégiés de celui-ci.


No assent
required from
class not
interested


(3) Assent to the scheme is not required by a
class of holders mentioned in subsection (1) or
another company mentioned in subsection (2) if
the scheme does not prejudicially affect any
right or interest of that class or company.


(3) Le projet n’a pas à être ratifié par une ca-
tégorie de personnes visées au paragraphe (1)
ou par le bailleur visé au paragraphe (2) s’il ne
porte préjudice à aucun de leurs droits ou inté-
rêts.


Non-ratification
— catégories
désintéressées


Application for
confirmation of
scheme


108. (1) The directors of the railway com-
pany may apply to the Federal Court for confir-
mation of the scheme if, at any time within
three months after the scheme is filed, or within
any extended time that the Federal Court may
allow, the directors consider the scheme to be
assented to in accordance with section 107.


108. (1) Les administrateurs de la compa-
gnie peuvent demander à la Cour fédérale d’en-
tériner le projet s’ils considèrent, au cours des
trois mois suivant le dépôt de celui-ci ou de
tout délai prorogé par la cour, que le projet est
ratifié conformément à l’article 107.


Demande
d’entérinement
du projet


(2) [Repealed, 2007, c. 19, s. 34] (2) [Abrogé, 2007, ch. 19, art. 34]


Confirmation of
Federal Court


(3) The Federal Court, after hearing the di-
rectors and any other persons whom it consid-
ers entitled to be heard on the application, may
confirm the scheme, if it is satisfied that


(a) the scheme has been assented to in ac-
cordance with section 107 within the period
mentioned in subsection (1); and


(b) no sufficient objection to the scheme has
been established.


(3) Après avoir entendu les administrateurs
et toute autre personne qu’elle souhaite en-
tendre, la Cour fédérale peut entériner le projet
si elle est convaincue qu’il a été ratifié confor-
mément à l’article 107 dans le délai imparti et
qu’aucune opposition ne justifie une décision
contraire.


Entérinement
par la Cour
fédérale


Registration in
Federal Court


(4) When the scheme is confirmed, it shall
be registered in the Federal Court, and from
then on it is binding on the company and all
persons.


(4) Le projet entériné par la Cour fédérale y
est enregistré et est dès lors opposable à la
compagnie et aux tiers.


Enregistrement


(5) [Repealed, 2007, c. 19, s. 34]
1996, c. 10, s. 108; 2007, c. 19, s. 34.


(5) [Abrogé, 2007, ch. 19, art. 34]
1996, ch. 10, art. 108; 2007, ch. 19, art. 34.


Rules of practice 109. The judges of the Federal Court may,
with the approval of the Governor in Council,
make general rules governing the practice and
procedure of the Court under sections 106 to
108.


109. Les juges de la Cour fédérale peuvent,
avec l’agrément du gouverneur en conseil, éta-
blir des règles de pratique et de procédure pour
l’application des articles 106 à 108.


Règles de
pratique


Copies of the
scheme to be
kept for sale


110. The railway company shall keep at its
principal or head office printed copies of the
scheme when confirmed and registered, and
shall provide a copy to any person who re-
quests one and pays a fee not exceeding the
cost of making the copy.


110. La compagnie de chemin de fer est te-
nue de garder, à son bureau principal ou à son
siège social, des exemplaires imprimés du pro-
jet ainsi entériné et enregistré et de les fournir
au prix coûtant à quiconque veut s’en procurer.


Exemplaires du
projet à garder
pour la vente


DIVISION IV SECTION IV


RATES, TARIFFS AND SERVICES PRIX, TARIF ET SERVICES


Interpretation Définitions


Definitions 111. In this Division, 111. Les définitions qui suivent s’appliquent
à la présente section.


Définitions
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“competitive
line rate”
« prix de ligne
concurrentiel »


“competitive line rate” means a rate determined
with respect to a shipper in accordance with
section 133;


“confidential
contract”
« contrat
confidentiel »


“confidential contract” means a contract en-
tered into under subsection 126(1);


“connecting
carrier”
« transporteur
de liaison »


“connecting carrier” means a railway company,
other than a local carrier, that moves traffic to
or from an interchange over a portion of a con-
tinuous route in respect of which the railway
company and the shipper agree on the move-
ment of the traffic, including the applicable
rate;


“interchange”
« lieu de
correspon-
dance »


“interchange” means a place where the line of
one railway company connects with the line of
another railway company and where loaded or
empty cars may be stored until delivered or re-
ceived by the other railway company;


“interswitch”
« 
interconnexion »


“interswitch” means to transfer traffic from the
lines of one railway company to the lines of an-
other railway company in accordance with reg-
ulations made under section 128;


“interswitching
rate”
Version anglaise
seulement


“interswitching rate” means a rate established
by, or determined in accordance with, regula-
tions made under paragraph 128(1)(b);


“local carrier”
« transporteur
local »


“local carrier” means a railway company that
moves traffic to or from an interchange on a
continuous route from the point of origin or to
the point of destination that is served exclusive-
ly by the railway company;


“service
obligations”
Version anglaise
seulement


“service obligations” means obligations under
section 113 or 114.


« contrat confidentiel » Contrat conclu en appli-
cation du paragraphe 126(1).


« contrat
confidentiel »
“confidential
contract”


« interconnexion » Le transfert du trafic des
lignes d’une compagnie de chemin de fer à
celles d’une autre compagnie de chemin de fer
conformément aux règlements d’application de
l’article 128.


« 
interconnexion »
“interswitch”


« lieu de correspondance » Lieu où la ligne
d’une compagnie de chemin de fer est raccor-
dée avec celle d’une autre compagnie de che-
min de fer et où des wagons chargés ou vides
peuvent être garés jusqu’à livraison ou récep-
tion par cette autre compagnie.


« lieu de
correspon-
dance »
“interchange”


« prix de ligne concurrentiel » Prix applicable à
un expéditeur, déterminé conformément à l’ar-
ticle 133.


« prix de ligne
concurrentiel »
“competitive line
rate”


« transporteur de liaison » Compagnie de che-
min de fer, transporteur local exclu, qui effec-
tue du transport à destination ou à partir d’un
lieu de correspondance sur une partie d’un par-
cours continu à l’égard duquel la compagnie et
l’expéditeur ont conclu un accord sur le trans-
port de marchandises ainsi que sur le prix ap-
plicable à celui-ci.


« transporteur de
liaison »
“connecting
carrier”


« transporteur local » Compagnie de chemin de
fer qui effectue du transport à destination ou à
partir d’un lieu de correspondance à un point
d’origine ou à un point de destination qu’elle
dessert exclusivement.


« transporteur
local »
“local carrier”


Rates and Conditions of Service Prix et conditions de service


Commercially
fair and
reasonable


112. A rate or condition of service estab-
lished by the Agency under this Division must
be commercially fair and reasonable to all par-
ties.


112. Les prix et conditions visant les ser-
vices fixés par l’Office au titre de la présente
section doivent être commercialement équi-
tables et raisonnables vis-à-vis des parties.


Obligation


Level of Services Niveau de services


Accommodation
for traffic


113. (1) A railway company shall, accord-
ing to its powers, in respect of a railway owned
or operated by it,


(a) furnish, at the point of origin, at the
point of junction of the railway with another
railway, and at all points of stopping estab-
lished for that purpose, adequate and suitable
accommodation for the receiving and loading


113. (1) Chaque compagnie de chemin de
fer, dans le cadre de ses attributions, relative-
ment au chemin de fer qui lui appartient ou
qu’elle exploite :


a) fournit, au point d’origine de son chemin
de fer et au point de raccordement avec
d’autres, et à tous les points d’arrêt établis à
cette fin, des installations convenables pour


Acheminement
du trafic
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of all traffic offered for carriage on the rail-
way;


(b) furnish adequate and suitable accommo-
dation for the carriage, unloading and deliv-
ering of the traffic;


(c) without delay, and with due care and
diligence, receive, carry and deliver the traf-
fic;


(d) furnish and use all proper appliances, ac-
commodation and means necessary for re-
ceiving, loading, carrying, unloading and de-
livering the traffic; and


(e) furnish any other service incidental to
transportation that is customary or usual in
connection with the business of a railway
company.


la réception et le chargement des marchan-
dises à transporter par chemin de fer;


b) fournit les installations convenables pour
le transport, le déchargement et la livraison
des marchandises;


c) reçoit, transporte et livre ces marchan-
dises sans délai et avec le soin et la diligence
voulus;


d) fournit et utilise tous les appareils, toutes
les installations et tous les moyens néces-
saires à la réception, au chargement, au
transport, au déchargement et à la livraison
de ces marchandises;


e) fournit les autres services normalement
liés à l’exploitation d’un service de transport
par une compagnie de chemin de fer.


Carriage on
payment of rates


(2) Traffic must be taken, carried to and
from, and delivered at the points referred to in
paragraph (1)(a) on the payment of the lawfully
payable rate.


(2) Les marchandises sont reçues, transpor-
tées et livrées aux points visés à l’alinéa (1)a)
sur paiement du prix licitement exigible pour
ces services.


Paiement du prix


Compensation
for provision of
rolling stock


(3) Where a shipper provides rolling stock
for the carriage by the railway company of the
shipper’s traffic, the company shall, at the re-
quest of the shipper, establish specific reason-
able compensation to the shipper in a tariff for
the provision of the rolling stock.


(3) Dans les cas où l’expéditeur fournit du
matériel roulant pour le transport des marchan-
dises par la compagnie, celle-ci prévoit dans un
tarif, sur demande de l’expéditeur, une com-
pensation spécifique raisonnable en faveur de
celui-ci pour la fourniture de ce matériel.


Indemnité de
matériel roulant


Confidential
contract between
company and
shipper


(4) A shipper and a railway company may,
by means of a confidential contract or other
written agreement, agree on the manner in
which the obligations under this section are to
be fulfilled by the company.


(4) Un expéditeur et une compagnie peuvent
s’entendre, par contrat confidentiel ou autre ac-
cord écrit, sur les moyens à prendre par la com-
pagnie pour s’acquitter de ses obligations.


Contrat
confidentiel


Facilities for
traffic


114. (1) A railway company shall, accord-
ing to its powers, afford to all persons and other
companies all adequate and suitable accommo-
dation for receiving, carrying and delivering
traffic on and from its railway, for the transfer
of traffic between its railway and other railways
and for the return of rolling stock.


114. (1) Chaque compagnie de chemin de
fer doit, dans le cadre de ses attributions, four-
nir aux personnes et compagnies les aménage-
ments convenables pour la réception, le trans-
port et la livraison de marchandises sur son
chemin de fer et en provenance de celui-ci,
pour le transfert des marchandises entre son
chemin de fer et d’autres chemins de fer ainsi
que pour le renvoi du matériel roulant.


Installations de
transport


Through traffic (2) For the purposes of subsection (1), ade-
quate and suitable accommodation includes
reasonable facilities for the receiving, carriage
and delivery by the company


(a) at the request of any other company, of
through traffic and, in the case of goods
shipped by carload, of the car with the goods


(2) Pour l’application du paragraphe (1), les
aménagements convenables comprennent des
installations de réception, de transport et de li-
vraison par la compagnie :


a) à la demande d’une autre compagnie, de
trafic d’entier parcours et, dans le cas de
marchandises expédiées par wagons com-
plets, du wagon et de son contenu à destina-


Trafic d’entier
parcours
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shipped in it, to and from the railway of the
other company, at a through rate; and


(b) at the request of any person interested in
through traffic, of such traffic at through
rates.


tion et en provenance du chemin de fer de
cette autre compagnie, à un tarif d’entier par-
cours;


b) à la demande de tout intéressé au trafic
d’entier parcours, de ce trafic à des tarifs
d’entier parcours.


Connecting
railway to
reasonable
facilities


(3) Every railway company that has or oper-
ates a railway forming part of a continuous line
of railway with or that intersects any other rail-
way, or that has any terminus, station or wharf
near to any terminus, station or wharf of anoth-
er railway, shall afford all reasonable facilities
for delivering to that other railway, or for re-
ceiving from or carrying by its railway, all the
traffic arriving by that other railway without
any unreasonable delay, so that


(a) no obstruction is offered to the public
desirous of using those railways as a continu-
ous line of communication; and


(b) all reasonable accommodation, by means
of the railways of those companies, is at all
times afforded to the public for that purpose.


(3) Toute compagnie de chemin de fer pos-
sédant ou exploitant un chemin de fer qui, en se
reliant à un autre chemin de fer, ou en le croi-
sant, fait partie d’un parcours ininterrompu de
chemin de fer, ou qui possède une tête de ligne,
une gare ou un quai à proximité d’une tête de
ligne, d’une gare ou d’un quai d’un autre che-
min de fer, doit accorder toutes les installations
raisonnables et voulues pour livrer à cet autre
chemin de fer, ou pour en recevoir et expédier
par sa propre voie, tout le trafic venant par cet
autre chemin de fer, sans retard déraisonnable,
et elle doit faire en sorte que le public désirant
se servir de ces chemins de fer comme voie in-
interrompue de communication n’y trouve pas
d’obstacles à la circulation et puisse ainsi s’en
servir en bénéficiant à tout moment de toutes
les installations raisonnables de transport par
les chemins de fer de ces diverses compagnies.


Installations
raisonnables


Similar facilities
for truckers


(4) If a railway company provides facilities
for the transportation by rail of motor vehicles
or trailers operated by any company under its
control for the conveyance of goods for hire or
reward,


(a) the railway company shall offer to all
companies operating motor vehicles or trail-
ers for the conveyance of goods for hire or
reward similar facilities at the same rates and
on the same terms and conditions as those
applicable to the motor vehicles or trailers
operated by the company under its control;
and


(b) the Agency may disallow any rate or tar-
iff that is not in compliance with this subsec-
tion and direct the company to substitute a
rate or tariff that complies with this subsec-
tion.


(4) Si elle fournit des installations de trans-
port par rail de véhicules automobiles ou de re-
morques exploités pour le transport de mar-
chandises à titre onéreux par une compagnie
dont elle a le contrôle, la compagnie de chemin
de fer doit offrir à toutes les compagnies qui
exploitent des véhicules automobiles ou des re-
morques pour le transport de marchandises à
titre onéreux des installations semblables à
celles qu’elle fournit pour les véhicules auto-
mobiles ou remorques exploités par la compa-
gnie dont elle a le contrôle, aux mêmes prix et
aux mêmes conditions; l’Office peut rejeter
tout prix ou tarif qui n’est pas conforme au pré-
sent paragraphe et ordonner à la compagnie de
chemin de fer d’y substituer un prix ou tarif
conforme au présent paragraphe.


Facilités
analogues


Adequate and
suitable
accommodation


115. For the purposes of subsection 113(1)
or 114(1), adequate and suitable accommoda-
tion includes reasonable facilities


(a) for the junction of private sidings or pri-
vate spurs with a railway owned or operated
by a company referred to in that subsection;
and


115. Pour l’application des paragraphes
113(1) ou 114(1), des installations convenables
comprennent des installations :


a) pour le raccordement de voies latérales
ou d’épis privés avec un chemin de fer pos-
sédé ou exploité par une compagnie visée à
ces paragraphes;


Installations
convenables
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(b) for receiving, carrying and delivering
traffic on and from private sidings or private
spurs and placing cars and moving them on
and from those private sidings or private
spurs.


b) pour la réception, le transport et la livrai-
son de marchandises sur des voies latérales
ou épis privés, ou en provenance de ceux-ci,
ainsi que le placement de wagons et leur
traction dans un sens ou dans un autre sur ces
voies ou épis.


Complaint and
investigation
concerning
company’s
obligations


116. (1) On receipt of a complaint made by
any person that a railway company is not ful-
filling any of its service obligations, the Agen-
cy shall


(a) conduct, as expeditiously as possible, an
investigation of the complaint that, in its
opinion, is warranted; and


(b) within one hundred and twenty days af-
ter receipt of the complaint, determine
whether the company is fulfilling that obliga-
tion.


116. (1) Sur réception d’une plainte selon
laquelle une compagnie de chemin de fer ne
s’acquitte pas de ses obligations prévues par les
articles 113 ou 114, l’Office mène, aussi rapi-
dement que possible, l’enquête qu’il estime in-
diquée et décide, dans les cent vingt jours sui-
vant la réception de la plainte, si la compagnie
s’acquitte de ses obligations.


Plaintes et
enquêtes


Confidential
contract binding
on Agency


(2) If a company and a shipper agree, by
means of a confidential contract, on the manner
in which service obligations under section 113
are to be fulfilled by the company, the terms of
that agreement are binding on the Agency in
making its determination.


(2) Dans les cas où une compagnie et un ex-
péditeur conviennent, par contrat confidentiel,
de la manière dont la compagnie s’acquittera de
ses obligations prévues par l’article 113, les
clauses du contrat lient l’Office dans sa déci-
sion.


Contrat
confidentiel


Competitive line
rate provisions
binding on
Agency


(3) If a shipper and a company agree under
subsection 136(4) on the manner in which the
service obligations are to be fulfilled by the lo-
cal carrier, the terms of the agreement are bind-
ing on the Agency in making its determination.


(3) Lorsque, en application du paragraphe
136(4), un expéditeur et une compagnie s’en-
tendent sur les moyens à prendre par le trans-
porteur local pour s’acquitter de ses obligations
prévues par les articles 113 et 114, les modali-
tés de l’accord lient l’Office dans sa décision.


Obligation de
l’Office


Orders of
Agency


(4) If the Agency determines that a company
is not fulfilling any of its service obligations,
the Agency may


(a) order that


(i) specific works be constructed or car-
ried out,


(ii) property be acquired,


(iii) cars, motive power or other equip-
ment be allotted, distributed, used or
moved as specified by the Agency, or


(iv) any specified steps, systems or meth-
ods be taken or followed by the company;


(b) specify in the order the maximum
charges that may be made by the company in
respect of the matter so ordered;


(c) order the company to fulfil that obliga-
tion in any manner and within any time or
during any period that the Agency deems ex-


(4) L’Office, ayant décidé qu’une compa-
gnie ne s’acquitte pas de ses obligations pré-
vues par les articles 113 ou 114, peut :


a) ordonner la prise de l’une ou l’autre des
mesures suivantes :


(i) la construction ou l’exécution d’ou-
vrages spécifiques,


(ii) l’acquisition de biens,


(iii) l’attribution, la distribution, l’usage
ou le déplacement de wagons, de moteurs
ou d’autre matériel selon ses instructions,


(iv) la prise de mesures ou l’application
de systèmes ou de méthodes par la compa-
gnie;


b) préciser le prix maximal que la compa-
gnie peut exiger pour mettre en oeuvre les
mesures qu’il impose;


Arrêtés de
l’Office
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pedient, having regard to all proper interests,
and specify the particulars of the obligation
to be fulfilled;


(c.1) order the company to compensate any
person adversely affected for any expenses
that they incurred as a result of the compa-
ny’s failure to fulfill its service obligations
or, if the company is a party to a confidential
contract with a shipper that requires the com-
pany to pay an amount of compensation for
expenses incurred by the shipper as a result
of the company’s failure to fulfill its service
obligations, order the company to pay that
amount to the shipper;


(d) if the service obligation is in respect of a
grain-dependent branch line listed in Sched-
ule I, order the company to add to the plan it
is required to prepare under subsection
141(1) an indication that it intends to take
steps to discontinue operating the line; or


(e) if the service obligation is in respect of a
grain-dependent branch line listed in Sched-
ule I, order the company, on the terms and
conditions that the Agency considers appro-
priate, to grant to another railway company
the right


(i) to run and operate its trains over and
on any portion of the line, and


(ii) in so far as necessary to provide ser-
vice to the line, to run and operate its
trains over and on any portion of any other
portion of the railway of the company
against which the order is made but not to
solicit traffic on that railway, to take pos-
session of, use or occupy any land belong-
ing to that company and to use the whole
or any portion of that company’s right-of-
way, tracks, terminals, stations or station
grounds.


c) ordonner à la compagnie de remplir ses
obligations selon les modalités de forme et
de temps qu’il estime indiquées, eu égard
aux intérêts légitimes, et préciser les détails
de l’obligation à respecter;


c.1) ordonner à la compagnie d’indemniser
toute personne lésée des dépenses qu’elle a
supportées en conséquence du non-respect
des obligations de la compagnie ou, si celle-
ci est partie à un contrat confidentiel avec un
expéditeur qui prévoit qu’elle versera, en cas
de manquement à ses obligations, une in-
demnité pour les dépenses que l’expéditeur a
supportées en conséquence du non-respect
des obligations de la compagnie, lui ordon-
ner de verser à l’expéditeur cette indemnité;


d) en cas de manquement à une obligation
de service relative à un embranchement tri-
butaire du transport du grain mentionné à
l’annexe I, ordonner à la compagnie d’ajou-
ter l’embranchement au plan visé au para-
graphe 141(1) à titre de ligne dont elle en-
tend cesser l’exploitation;


e) en cas de manquement à une obligation
de service relative à un embranchement tri-
butaire du transport du grain mentionné à
l’annexe I, ordonner à la compagnie, selon
les modalités qu’il estime indiquées, d’auto-
riser une autre compagnie :


(i) à faire circuler et à exploiter ses trains
sur toute partie de l’embranchement,


(ii) dans la mesure nécessaire pour assurer
le service sur l’embranchement, à faire cir-
culer et à exploiter ses trains sur toute
autre partie du chemin de fer de la compa-
gnie, sans toutefois lui permettre d’offrir
des services de transport sur cette partie du
chemin de fer, de même qu’à utiliser ou à
occuper des terres lui appartenant, ou à
prendre possession de telles terres, ou à
utiliser tout ou partie de l’emprise, des
rails, des têtes de lignes, des gares ou des
terrains lui appartenant.


Right of action
on default


(5) Every person aggrieved by any neglect
or refusal of a company to fulfil its service obli-
gations has, subject to this Act, an action for
the neglect or refusal against the company.


(5) Quiconque souffre préjudice de la négli-
gence ou du refus d’une compagnie de s’acquit-
ter de ses obligations prévues par les articles
113 ou 114 possède, sous réserve de la présente
loi, un droit d’action contre la compagnie.


Droit d’action


Company not
relieved


(6) Subject to the terms of a confidential
contract referred to in subsection 113(4) or a


(6) Sous réserve des stipulations d’un
contrat confidentiel visé au paragraphe 113(4)


Compagnie non
soustraite
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tariff setting out a competitive line rate referred
to in subsection 136(4), a company is not re-
lieved from an action taken under subsection
(5) by any notice, condition or declaration if the
damage claimed in the action arises from any
negligence or omission of the company or any
of its employees.
1996, c. 10, s. 116; 2000, c. 16, s. 4; 2014, c. 8, s. 5.1.


ou d’un tarif établissant un prix de ligne
concurrentiel visé au paragraphe 136(4), une
compagnie n’est pas soustraite à une action in-
tentée en vertu du paragraphe (5) par un avis,
une condition ou une déclaration, si les dom-
mages-intérêts réclamés sont causés par la né-
gligence ou les omissions de la compagnie ou
d’un de ses employés.
1996, ch. 10, art. 116; 2000, ch. 16, art. 4; 2014, ch. 8, art.
5.1.


Traffic of Grain Transport du grain


Definitions 116.1 The following definitions apply in this
section and in section 116.2.


“crop year”
« campagne
agricole »


“crop year” means the period that begins on
August 1 in any year and ends on July 31 in the
next year.


“grain”
« grain »


“grain” means any grain, crop or product listed
in Schedule II.


“move”
« transporter »


“move” means to carry grain over a railway
line from a point on any rail line west of Thun-
der Bay or Armstrong, Ontario, to any point in
Canada or the United States or beyond for un-
loading.
2014, c. 8, s. 6.


116.1 Les définitions qui suivent s’ap-
pliquent au présent article et à l’article 116.2.


Définitions


« campagne agricole » Période commençant le
1er août et se terminant le 31 juillet de l’année
suivante.


« campagne
agricole »
“crop year”


« grain » Tous les grains, plantes et produits
mentionnés à l’annexe II.


« grain »
“grain”


« transporter » Action de transporter du grain
sur une ligne ferroviaire à partir d’un point sur
toute ligne ferroviaire située à l’ouest de Thun-
der Bay ou d’Armstrong (Ontario) vers tout
point situé au Canada ou aux États-Unis ou
plus loin pour déchargement.
2014, ch. 8, art. 6.


« transporter »
“move”


Obligation to
move grain


116.2 (1) Subject to volume demand and
corridor capacity, the Canadian National Rail-
way Company and the Canadian Pacific Rail-
way Company must each move at least 500,000
tonnes of grain during each week in the period
that


(a) begins on the later of April 7, 2014 and
the first Monday after the day on which this
section comes into force; and


(b) ends on August 3, 2014.


116.2 (1) Sous réserve de la demande en
volume et de la capacité des corridors, la Com-
pagnie des chemins de fer nationaux du Canada
et la Compagnie de chemin de fer Canadien Pa-
cifique transportent chacune au moins 500 000
tonnes métriques de grain par semaine à comp-
ter du lundi suivant l’entrée en vigueur du pré-
sent article ou à compter du 7 avril 2014, si
cette date est postérieure, et ce jusqu’au 3 août
2014.


Obligation de
transporter le
grain


Order in council (2) The Governor in Council may, by order,
on the recommendation of the Minister and the
Minister of Agriculture and Agri-Food, specify
the minimum amount of grain that each compa-
ny referred to in subsection (1) must move dur-
ing any period within a crop year that begins on
or after August 1, 2014.


(2) Le gouverneur en conseil peut, par dé-
cret, sur recommandation du ministre et du mi-
nistre de l’Agriculture et de l’Agroalimentaire,
préciser la quantité minimum de grain que cha-
cune de ces compagnies doit transporter durant
toute période d’une campagne agricole com-
mençant le 1er août 2014 ou après cette date.


Décret


Amount varied (3) The Governor in Council may, by order,
on the recommendation of the Minister and the
Minister of Agriculture and Agri-Food, vary
the minimum amount of grain that each compa-
ny referred to in subsection (1) must move dur-
ing the period.


(3) Le gouverneur en conseil peut, par dé-
cret, sur recommandation du ministre et du mi-
nistre de l’Agriculture et de l’Agroalimentaire,
modifier la quantité minimum de grain que cha-
cune de ces compagnies doit transporter durant
la période.


Modification de
la quantité
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Obligation (4) Subject to volume demand and corridor
capacity, each company referred to in subsec-
tion (1) must move the minimum amount of
grain that the Governor in Council specifies or
varies by order.


(4) Sous réserve de la demande en volume et
de la capacité des corridors, chacune de ces
compagnies transporte la quantité minimum de
grain ainsi précisée ou modifiée.


Obligation


Agency’s advice (5) On or before the July 1 that precedes
each crop year, and after consulting with the
companies referred to in subsection (1) and the
owners or operators of grain handling undertak-
ings, the Agency must provide the Minister
with advice on the minimum amount of grain
that each company referred to in subsection (1)
should move during each month of that crop
year. The Agency may also consult with any
other person that it considers appropriate.


(5) Au plus tard le 1er juillet précédant
chaque campagne agricole et après consultation
de ces compagnies et des propriétaires ou ex-
ploitants d’entreprises de manutention de grain,
l’Office donne son avis au ministre sur la quan-
tité minimum de grain que chacune des compa-
gnies devrait transporter durant chaque mois de
cette campagne. L’Office peut également
consulter toute autre personne qu’il estime indi-
quée.


Avis de l’Office


Initial advice (6) Despite subsection (5), before the first
order is made under subsection (2), the Minis-
ter may, by order, set another day on or before
which the Agency must provide him or her
with the advice.


(6) Malgré le paragraphe (5) et avant la prise
du premier décret en vertu du paragraphe (2), le
ministre peut, par arrêté, fixer une autre date à
laquelle ou avant laquelle l’Office lui donne
son avis.


Avis initial


Updated advice (7) On the Minister’s request and after con-
sulting with the companies referred to in sub-
section (1) and the owners or operators of grain
handling undertakings, the Agency must update
its advice. The Agency may also consult with
any other person it considers appropriate.
2014, c. 8, s. 6.


(7) Sur demande du ministre et après
consultation de ces compagnies et des proprié-
taires ou exploitants d’entreprises de manuten-
tion de grain, l’Office met à jour son avis. Il
peut également consulter toute autre personne
qu’il estime indiquée.
2014, ch. 8, art. 6.


Mise à jour de
l’avis de l’Office


Inquiry 116.3 On the Minister’s request, the Agency
must inquire into whether a company is com-
plying with subsection 116.2(1) or (4) and must
report the results of its inquiry to the Minister.
2014, c. 8, s. 6.


116.3 L’Office, sur demande du ministre,
fait enquête pour vérifier si les compagnies se
sont conformées aux paragraphes 116.2(1) ou
(4) et lui rend compte des résultats.
2014, ch. 8, art. 6.


Enquête


Tariffs — General Tarifs — généralités


Rates to be
charged


117. (1) Subject to section 126, a railway
company shall not charge a rate in respect of
the movement of traffic or passengers unless
the rate is set out in a tariff that has been issued
and published in accordance with this Division
and is in effect.


117. (1) Sous réserve de l’article 126, une
compagnie de chemin de fer ne peut exiger un
prix pour le transport de marchandises ou de
passagers que s’il est indiqué dans un tarif en
vigueur qui a été établi et publié conformément
à la présente section.


Prix exigibles


Tariff to include
prescribed
information


(2) The tariff must include any information
that the Agency may prescribe by regulation.


(2) Le tarif comporte les renseignements que
l’Office peut exiger par règlement.


Renseignements
tarifaires


Publication of
tariff


(3) The railway company shall publish and
either publicly display the tariff or make it
available for public inspection at its offices.


(3) La compagnie de chemin de fer fait pu-
blier et soit affiche le tarif, soit permet au pu-
blic de le consulter à ses bureaux.


Publication des
tarifs


Copy of tariff on
payment of fee


(4) The railway company shall provide a
copy of the tariff, or any portion of it, to any
person who requests it and pays a fee not ex-
ceeding the cost of making the copy.


(4) Elle fournit un exemplaire de tout ou
partie de son tarif sur demande et paiement de
frais non supérieurs au coût de reproduction de
l’exemplaire.


Exemplaire du
tarif
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Record of tariff (5) The railway company shall keep a record
of the tariff for at least three years after its can-
cellation.


(5) Elle conserve le tarif en archive pour une
période minimale de trois ans après son annula-
tion.


Conservation


Tariffs — Freight Tarifs — marchandise


Freight tariff
requested by
shipper


118. A railway company shall, at the request
of a shipper, issue a tariff in respect of the
movement of traffic on its railway.


118. Chaque compagnie de chemin de fer
doit, sur demande d’un expéditeur, établir un
tarif relatif au transport de marchandises sur
son chemin de fer.


Établissement


Notice of change
of tariff


119. (1) A railway company that proposes
to increase a rate in a tariff for the movement of
traffic shall publish a notice of the increase at
least 30 days before its effective date.


119. (1) La compagnie de chemin de fer qui
a l’intention de hausser les prix d’un tarif de
transport publie la modification au moins trente
jours avant la date de sa prise d’effet.


Avis de
modification du
tarif


Effect of freight
tariff


(2) If a railway company issues and publish-
es a tariff of rates for the movement of traffic in
accordance with this Division and Division VI,


(a) the rates are the lawful rates of the rail-
way company and, subject to subsection (1),
they take effect on the date stated in the tar-
iff;


(b) the tariff supersedes any preceding tariff
or any portion of it in so far as any rate in the
tariff is varied; and


(c) a railway company that owns or operates
a railway line in respect of which the tariff is
issued shall charge the rates in the tariff until
they expire or until the tariff is superseded
by a new tariff.


1996, c. 10, s. 119; 2008, c. 5, s. 2.


(2) Une fois le tarif établi et publié confor-
mément à la présente section et à la section VI :


a) les prix mentionnés sont les prix licites de
la compagnie et, sous réserve du paragraphe
(1), prennent effet à la date indiquée dans le
tarif;


b) le tarif remplace tout ou partie des tarifs
antérieurs dans la mesure où il comporte une
modification du prix;


c) chaque compagnie propriétaire ou exploi-
tante d’une ligne de chemin de fer visée par
le tarif doit exiger les prix mentionnés jus-
qu’à la cessation d’effet de ceux-ci, ou jus-
qu’au remplacement du tarif, au titre de la
présente loi.


1996, ch. 10, art. 119; 2008, ch. 5, art. 2.


Prise d’effet des
tarifs


Application to
vessels


120. The provisions of this Division relating
to tariffs, in so far as the Agency considers
them applicable, apply to traffic carried by a
railway company by water between ports or
places in Canada if the company owns, char-
ters, uses, maintains or operates vessels for car-
rying traffic by water between ports or places
in Canada, or is a party to an arrangement for
using, maintaining or operating vessels for that
purpose.


120. Les dispositions de la présente section,
relativement aux tarifs, en tant que l’Office
juge qu’elles peuvent s’appliquer, s’appliquent
au transport effectué par une compagnie de
chemin de fer par eau entre des endroits ou des
ports du Canada, si elle possède, affrète, em-
ploie, entretient ou met en service des navires,
ou est partie à quelque arrangement pour em-
ployer, entretenir ou mettre en service des na-
vires à ces fins.


Application aux
navires


Unreasonable
charges or terms


120.1 (1) If, on complaint in writing to the
Agency by a shipper who is subject to any
charges and associated terms and conditions for
the movement of traffic or for the provision of
incidental services that are found in a tariff that
applies to more than one shipper other than a
tariff referred to in subsection 165(3), the
Agency finds that the charges or associated
terms and conditions are unreasonable, the


120.1 (1) Sur dépôt d’une plainte de tout
expéditeur assujetti à un tarif applicable à plus
d’un expéditeur — autre qu’un tarif visé au pa-
ragraphe 165(3) — prévoyant des frais relatifs
au transport ou aux services connexes ou des
conditions afférentes, l’Office peut, s’il les es-
time déraisonnables, fixer de nouveaux frais ou
de nouvelles conditions par ordonnance.


Frais ou
conditions
déraisonnables
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Agency may, by order, establish new charges
or associated terms and conditions.


Period of
validity


(2) An order made under subsection (1) re-
mains in effect for the period, not exceeding
one year, specified in the order.


(2) L’ordonnance précise la période de vali-
dité de ces frais ou conditions, qui ne peut ex-
céder un an.


Validité


Factors to be
considered


(3) In deciding whether any charges or asso-
ciated terms and conditions are unreasonable,
the Agency shall take into account the follow-
ing factors:


(a) the objective of the charges or associated
terms and conditions;


(b) the industry practice in setting the
charges or associated terms and conditions;


(c) in the case of a complaint relating to the
provision of any incidental service, the exis-
tence of an effective, adequate and competi-
tive alternative to the provision of that ser-
vice; and


(d) any other factor that the Agency consid-
ers relevant.


(3) Pour décider si les frais ou conditions
sont déraisonnables, l’Office tient compte des
facteurs suivants :


a) le but dans lequel les frais ou conditions
sont imposés;


b) les pratiques suivies par l’industrie pour
leur fixation;


c) dans le cas d’une plainte relative à des
services connexes, l’existence d’une solution
de rechange efficace, bien adaptée et concur-
rentielle;


d) tout autre facteur que l’Office estime per-
tinent.


Facteurs à
prendre en
compte


Commercially
fair and
reasonable


(4) Any charges or associated terms and
conditions established by the Agency shall be
commercially fair and reasonable to the ship-
pers who are subject to them as well as to the
railway company that issued the tariff contain-
ing them.


(4) Les frais ou conditions fixés par l’Office
doivent être commercialement équitables et rai-
sonnables tant pour les expéditeurs qui y sont
assujettis que pour la compagnie de chemin de
fer qui a établi le tarif les prévoyant.


Obligations


Duty to vary
tariff


(5) The railway company shall, without de-
lay after the Agency establishes any charges or
associated terms and conditions, vary its tariff
to reflect those charges or associated terms and
conditions.


(5) La compagnie de chemin de fer modifie
le tarif en conséquence dès le prononcé de l’or-
donnance par l’Office.


Modification du
tarif


No variation (6) The railway company shall not vary its
tariff with respect to any charges or associated
terms and conditions established by the Agency
until the period referred to in subsection (2) has
expired.


(6) La compagnie de chemin de fer ne peut
modifier son tarif à l’égard des frais et condi-
tions fixés par l’Office avant l’expiration de la
période de validité précisée au titre du para-
graphe (2).


Pas de
modification


Clarification (7) For greater certainty, this section does
not apply to rates for the movement of traffic.
2008, c. 5, s. 3.


(7) Il est entendu que le présent article ne
s’applique pas aux prix relatifs au transport.
2008, ch. 5, art. 3.


Précision


Joint Rates Prix communs


Continuous
route in Canada


121. (1) If traffic is to move over a continu-
ous route in Canada and portions of it are oper-
ated by two or more railway companies, the
companies shall, at the request of a shipper in-
tending to move the traffic,


121. (1) Les compagnies de chemin de fer
qui exploitent des parties d’un parcours continu
au Canada sur lequel un transport de marchan-
dises s’effectue doivent, sur demande de l’ex-
péditeur qui veut les faire transporter sur le par-
cours :


Parcours continu
au Canada
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(a) agree on a joint tariff for the continuous
route and on the apportionment of the rate in
the joint tariff; or


(b) enter into a confidential contract for the
continuous route.


a) soit s’entendre sur un tarif commun pour
le parcours et la répartition du prix dans le
tarif;


b) soit conclure un contrat confidentiel pour
le parcours.


Agency may
decide if no
agreement


(2) If the railway companies fail to agree or
to enter into a confidential contract, the Agen-
cy, on the application of the shipper, may


(a) direct the companies, within any time
that the Agency may specify, to agree on a
joint tariff for the continuous route and an
apportionment of the rate that is satisfactory
to the Agency; or


(b) within ninety days after the application
is received by the Agency,


(i) determine the route and the rate and
apportion the rate among the companies,
and


(ii) determine the dates, not earlier than
the date of receipt by the Agency of the
application, when the rate comes into ef-
fect and when it must be published.


(2) En l’absence d’une telle entente ou d’un
tel contrat, l’Office peut, sur demande de l’ex-
péditeur :


a) soit ordonner aux compagnies de s’en-
tendre, dans le délai fixé par lui et selon les
termes qu’il estime indiqués, sur le tarif
commun et la répartition du prix pour le par-
cours;


b) soit, par arrêté pris dans les quatre-vingt-
dix jours suivant la réception de la demande
par lui, fixer le parcours, le prix pour celui-ci
et répartir ce prix entre ces compagnies et
fixer la date, non antérieure à celle où il a re-
çu la demande, de prise d’effet et de publica-
tion du prix.


Défaut d’entente


Refund to
shipper


(3) If the Agency determines a rate under
paragraph (2)(b), the companies that operate
the route shall pay a shipper who moved traffic
over the route an amount equal to the differ-
ence, if any, between the rate that was paid by
the shipper and the rate determined by the
Agency, applicable to all movements of traffic
by the shipper over the route from the date on
which the application was made to the date on
which the determined rate comes into effect.


(3) Les compagnies visées par l’arrêté
payent à l’expéditeur qui a fait transporter des
marchandises sur le parcours un montant égal à
la différence éventuelle entre le prix qu’il a
payé et le prix fixé par l’arrêté et applicable à
tout le transport fait par lui sur le parcours entre
la date de la présentation de la demande et celle
de la prise d’effet de l’arrêté.


Remboursement
à l’expéditeur


Publication
requirements for
joint tariff or
rate


122. (1) If a joint tariff or rate is agreed on
or determined under section 121, the require-
ments of this Division for the publication of the
tariff or rate apply only to the railway company
operating the railway line on which the move-
ment of the traffic originates.


122. (1) Les exigences de la présente sec-
tion en matière de publication du tarif commun
ou du prix fixé ou convenu au titre de l’article
121 ne visent que la compagnie de chemin de
fer qui exploite la ligne sur laquelle le transport
prend son origine.


Conditions de
publication du
tarif ou du prix


Publication of
subsection
121(2) tariff or
rate


(2) A joint tariff or rate agreed on or deter-
mined under subsection 121(2) must be pub-
lished without delay, or within any additional
time that the Agency may specify.


(2) Le tarif commun ou le prix convenu fixé
au titre du paragraphe 121(2) est publié sans
délai après sa fixation ou dans le délai que l’Of-
fice fixe par arrêté.


Publication
immédiate du
tarif ou du prix


Publication of
joint tariff —
from Canada to
or through
foreign country


123. If traffic is to move over a continuous
route from a point in Canada through a foreign
country into Canada, or from a point in Canada
to a foreign country, and the continuous route is
operated by two or more railway companies,
the requirements of this Division for the publi-


123. Si le transport doit être effectué sur un
parcours continu d’un point à un autre au
Canada en passant par un pays étranger, ou
d’un point au Canada vers un pays étranger, et
que le parcours continu est exploité par plu-
sieurs compagnies de chemin de fer, les exi-


Publication —
transport du
Canada vers
l’étranger
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cation of an applicable joint tariff apply only to
the railway company operating the railway line
on which the movement of the traffic origi-
nates.


gences de la présente section en matière de pu-
blication du tarif commun applicable ne visent
que celle qui exploite la ligne sur laquelle le
transport prend son origine.


Publication of
joint tariff —
from foreign
country to or
through Canada


124. If traffic is to move over a continuous
route from a point in a foreign country into
Canada, or from a foreign country through
Canada into a foreign country, and the continu-
ous route is operated by two or more compa-
nies, the requirements of this Division for the
publication of an applicable joint tariff apply
only to the railway company operating the rail-
way line on which the traffic is first moved in
Canada.


124. Lorsque le transport doit être effectué
d’un point situé à l’étranger vers le Canada, ou
d’un point situé à l’étranger à un autre point de
l’étranger en passant par le Canada, sur un par-
cours continu exploité par plusieurs compa-
gnies, les exigences de la présente section en
matière de publication du tarif commun ne
visent que la compagnie de chemin de fer qui
exploite la ligne sur laquelle s’effectue la pre-
mière partie du parcours au Canada.


Publication —
transport d’un
pays étranger


Continuous
carriage not to
be prevented


125. (1) No railway company shall, by any
combination, contract or agreement, express or
implied, or by any other means, prevent traffic
from being moved on a continuous route from
the point of origin to the point of destination.


125. (1) Aucune compagnie de chemin de
fer ne peut, par coalition, contrat ou accord, ex-
près ou tacite, ou par un autre moyen, empê-
cher le transport de s’effectuer sur un parcours
continu du point d’origine à celui de destina-
tion.


Transport
continu


Break in bulk,
etc.


(2) A break in bulk, stop or interruption
made by a railway company does not prevent
the movement of traffic from being treated, for
the purposes of sections 121 to 124, as one con-
tinuous movement from the point of origin to
the point of destination, if the break, stop or in-
terruption was made in good faith for a neces-
sary purpose and without intent to avoid or un-
necessarily interrupt the continuous movement
or to evade the provisions of this Division.


(2) Aucun commencement de décharge-
ment, arrêt ou interruption de la part d’une
compagnie ne peut empêcher le transport d’être
traité, pour l’application des articles 121 à 124,
comme s’effectuant sur un parcours continu du
point d’origine à celui de destination lorsque ce
commencement, cet arrêt ou cette interruption a
été effectué de bonne foi, par besoin et sans in-
tention d’éviter ou d’interrompre inutilement ce
transport continu, ou d’éluder les dispositions
de la présente section.


Commencement
de déchargement


Agency may
require
information


(3) The Agency may direct a railway com-
pany operating on a continuous route to inform
the Agency of the proportion of the rates that
the railway company, or any other company
operating on the continuous route, is to receive
or has received under a joint tariff or confiden-
tial contract applicable to the route.


(3) L’Office peut ordonner à une compagnie
de chemin de fer utilisant un parcours continu
de l’informer de la fraction des prix indiqués
dans un tarif commun ou un contrat confiden-
tiel applicable à ce parcours que celle-ci, ou
une autre compagnie utilisant le parcours, doit
recevoir ou a reçue.


Renseignements


Confidential Contracts Contrats confidentiels


Confidential
contracts


126. (1) A railway company may enter into
a contract with a shipper that the parties agree
to keep confidential respecting


(a) the rates to be charged by the company
to the shipper;


(b) reductions or allowances pertaining to
rates in tariffs that have been issued and pub-
lished in accordance with this Division;


126. (1) Les compagnies de chemin de fer
peuvent conclure avec les expéditeurs un
contrat, que les parties conviennent de garder
confidentiel, en ce qui concerne :


a) les prix exigés de l’expéditeur par la com-
pagnie;


b) les baisses de prix, ou allocations affé-
rentes à ceux-ci, indiquées dans les tarifs éta-
blis et publiés conformément à la présente
section;


Conclusion de
contrats
confidentiels
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(c) rebates or allowances pertaining to rates
in tariffs or confidential contracts that have
previously been lawfully charged;


(d) any conditions relating to the traffic to
be moved by the company; and


(e) the manner in which the company shall
fulfill its service obligations under section
113.


c) les rabais sur les prix, ou allocations affé-
rentes à ceux-ci, établis dans les tarifs ou
dans les contrats confidentiels, qui ont anté-
rieurement été exigés licitement;


d) les conditions relatives au transport à ef-
fectuer par la compagnie;


e) les moyens pris par la compagnie pour
s’acquitter de ses obligations en application
de l’article 113.


Request for
confidential
contract


(1.1) If a shipper wishes to enter into a con-
tract under subsection (1) with a railway com-
pany respecting the manner in which the rail-
way company must fulfil its service obligations
under section 113, the shipper may request that
the railway company make it an offer to enter
into such a contract.


(1.1) L’expéditeur qui souhaite conclure
avec une compagnie de chemin de fer un
contrat en application du paragraphe (1)
concernant les moyens que celle-ci doit prendre
pour s’acquitter de ses obligations en applica-
tion de l’article 113 peut demander à cette com-
pagnie de lui présenter une offre en vue de la
conclusion d’un tel contrat.


Demande de
contrat
confidentiel


Content of
request


(1.2) The request must describe the traffic to
which it relates, the services requested by the
shipper with respect to the traffic and any un-
dertaking that the shipper is prepared to give to
the railway company with respect to the traffic
or services.


(1.2) La demande mentionne le transport en
cause, les services exigés par l’expéditeur à
l’égard de celui-ci et tout engagement que l’ex-
péditeur est disposé à prendre envers la compa-
gnie de chemin de fer relativement au transport
ou aux services.


Contenu de la
demande


Offer (1.3) The railway company must make its
offer within 30 days after the day on which it
receives the request.


(1.3) La compagnie de chemin de fer est te-
nue de présenter l’offre dans les trente jours
suivant la date de réception de la demande.


Offre


Exception to
offer


(1.4) Subject to subsection (1.5), the railway
company is not required to include in its offer
terms with respect to a matter that


(a) is governed by a written agreement to
which the shipper and the railway company
are parties;


(b) is the subject of an order, other than an
interim order, made under subsection 116(4);


(c) is set out in a tariff referred to in subsec-
tion 136(4) or 165(3); or


(d) is the subject of an arbitration decision
made under section 169.37.


(1.4) Sous réserve du paragraphe (1.5), la
compagnie de chemin de fer n’est toutefois pas
tenue d’inclure dans son offre une stipulation
portant sur une question qui, selon le cas :


a) fait l’objet d’un accord écrit auquel l’ex-
péditeur et la compagnie de chemin de fer
sont parties;


b) est visée par un arrêté, autre qu’un arrêté
provisoire, pris en vertu du paragraphe
116(4);


c) figure dans un tarif visé aux paragraphes
136(4) ou 165(3);


d) fait l’objet d’une décision arbitrale rendue
en vertu de l’article 169.37.


Exception


Clarification (1.5) The railway company must include in
its offer terms with respect to a matter that is
governed by an agreement, the subject of an or-
der or decision or set out in a tariff, referred to
in subsection (1.4) if the agreement, order, de-
cision or tariff expires within two months after
the day on which the railway company receives
the request referred to in subsection (1.1). The


(1.5) La compagnie de chemin de fer est
toutefois tenue d’inclure dans son offre une
telle stipulation si l’accord, l’arrêté, le tarif ou
la décision arbitrale visés au paragraphe (1.4)
expirent dans les deux mois suivant la date de
réception de la demande prévue au paragraphe
(1.1). La stipulation s’applique alors à la pé-
riode postérieure à l’expiration.


Précision
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terms must apply to a period that begins after
the agreement, order, decision or tariff expires.


No investigation
or arbitration of
confidential
contracts


(2) No party to a confidential contract is en-
titled to submit a matter governed by the con-
tract to the Agency for final offer arbitration
under section 161, without the consent of all
the parties to the contract.
1996, c. 10, s. 126; 2013, c. 31, s. 8.


(2) Toute demande d’arbitrage au titre de
l’article 161 sur une question faisant l’objet
d’un contrat confidentiel est subordonnée à
l’assentiment de toutes les parties au contrat.
1996, ch. 10, art. 126; 2013, ch. 31, art. 8.


Arbitrage


Interswitching Interconnexion


Application to
interswitch
traffic between
connecting lines


127. (1) If a railway line of one railway
company connects with a railway line of anoth-
er railway company, an application for an inter-
switching order may be made to the Agency by
either company, by a municipal government or
by any other interested person.


127. (1) Si une ligne d’une compagnie de
chemin de fer est raccordée à la ligne d’une
autre compagnie de chemin de fer, l’une ou
l’autre de ces compagnies, une administration
municipale ou tout intéressé peut demander à
l’Office d’ordonner l’interconnexion.


Demande
d’interconnexion


Order (2) The Agency may order the railway com-
panies to provide reasonable facilities for the
convenient interswitching of traffic in both di-
rections at an interchange between the lines of
either railway and those of other railway com-
panies connecting with them.


(2) L’Office peut ordonner aux compagnies
de fournir les installations convenables pour
permettre l’interconnexion, d’une manière
commode et dans les deux directions, à un lieu
de correspondance, du trafic, entre les lignes de
l’un ou l’autre chemin de fer et celles des autres
compagnies de chemins de fer qui y sont rac-
cordées.


Interconnexion


Interswitching
limits


(3) If the point of origin or destination of a
continuous movement of traffic is within a ra-
dius of 30 km, or a prescribed greater distance,
of an interchange, a railway company shall not
transfer the traffic at the interchange except in
accordance with the regulations.


(3) Si le point d’origine ou de destination
d’un transport continu est situé dans un rayon
de 30 kilomètres d’un lieu de correspondance,
ou à la distance supérieure prévue par règle-
ment, le transfert de trafic par une compagnie
de chemin de fer à ce lieu de correspondance
est subordonné au respect des règlements.


Limites


Extension of
interswitching
limits


(4) On the application of a person referred to
in subsection (1), the Agency may deem a point
of origin or destination of a movement of traf-
fic in any particular case to be within 30 km, or
a prescribed greater distance, of an interchange,
if the Agency is of the opinion that, in the cir-
cumstances, the point of origin or destination is
reasonably close to the interchange.


(4) Sur demande formée au titre du para-
graphe (1), l’Office peut statuer que, dans un
cas particulier où le point d’origine ou de desti-
nation du trafic est situé à plus de 30 kilomètres
d’un lieu de correspondance, ou à la distance
supérieure prévue par règlement, et où il est
d’avis que, dans les circonstances, le point d’o-
rigine ou de destination est suffisamment près
du lieu de correspondance, le point d’origine ou
de destination, selon le cas, est réputé situé à
l’intérieur de cette distance.


Agrandissement
des limites


Regulations 128. (1) The Agency may make regulations


(a) prescribing terms and conditions govern-
ing the interswitching of traffic, other than
terms and conditions relating to safety;


(b) determining the rate per car to be
charged for interswitching traffic, or pre-
scribing the manner of determining that rate,


128. (1) L’Office peut, par règlement :


a) fixer les modalités de l’interconnexion du
trafic autres qu’en matière de sécurité;


b) fixer le prix par wagon ou la manière de
le déterminer, de même que les modifica-
tions de ce prix découlant de la variation des


Règlement
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including the adjustments to be made to that
rate as a result of changes in costs, and estab-
lishing distance zones for those purposes;
and


(c) prescribing, for the purposes of subsec-
tions 127(3) and (4), a greater distance than
30 km from an interchange.


coûts, à exiger pour l’interconnexion du tra-
fic et, à ces fins, établir des zones tarifaires;


c) fixer, pour l’application des paragraphes
127(3) et (4), la distance depuis un lieu de
correspondance qui est supérieure à 30 kilo-
mètres.


Different
distances


(1.1) A regulation made under paragraph (1)
(c) may prescribe different distances for the re-
gions or goods that it specifies.


(1.1) Le règlement pris en vertu de l’alinéa
(1)c) peut prévoir des distances différentes se-
lon les régions ou les marchandises qu’il pré-
cise.


Distances selon
les régions ou
les marchandises


Cost savings to
be considered


(2) In determining an interswitching rate,
the Agency shall take into consideration any re-
duction in costs that, in the opinion of the
Agency, results from moving a greater number
of cars or from transferring several cars at the
same time.


(2) Lorsqu’il fixe le prix, l’Office prend en
compte les réductions de frais qui, à son avis,
sont entraînées par le mouvement d’un plus
grand nombre de wagons ou par le transfert de
plusieurs wagons à la fois.


Prise en compte
des économies


Limit on rate (3) In determining an interswitching rate,
the Agency shall consider the average variable
costs of all movements of traffic that are sub-
ject to the rate and the rate must not be less
than the variable costs of moving the traffic, as
determined by the Agency.


(3) Le prix tient compte des frais variables
moyens de tous les transports de marchandises
qui y sont assujettis et ne peut être inférieur aux
frais variables — établis par l’Office — de ces
transports.


Plafond


Transfer of lines
does not affect
entitlement


(4) For greater certainty, the transfer of a
railway line, or an operating interest in it, under
Division V or section 158 of the National
Transportation Act, 1987 does not affect any
entitlement to an interswitching rate.


(4) Il demeure entendu que le transfert, en
application de la section V ou de l’article 158
de la Loi de 1987 sur les transports nationaux,
des droits de propriété ou d’exploitation sur une
ligne ne limite pas le droit d’obtenir le prix fixé
pour l’interconnexion.


Transfert de
lignes


Review of
interswitching
regulations


(5) The Agency shall review the regulations
when the circumstances warrant and at least
once in every five year period after the regula-
tions are made.
1996, c. 10, s. 128; 2014, c. 8, s. 7.


(5) L’Office révise les règlements à inter-
valles de cinq ans à compter de la date de leur
prise ou à intervalles plus rapprochés si les cir-
constances le justifient.
1996, ch. 10, art. 128; 2014, ch. 8, art. 7.


Révision des
limites


Competitive Line Rates Prix de ligne concurrentiels


Application 129. (1) Sections 130 to 136 apply where


(a) a shipper has access to the lines of only
one railway company at the point of origin or
destination of the movement of the shipper’s
traffic; and


(b) a continuous route between those points
is operated by two or more companies.


129. (1) Les articles 130 à 136 s’appliquent
quand un expéditeur n’a accès qu’aux lignes
d’une seule compagnie de chemin de fer au
point d’origine ou de destination du transport
effectué pour lui et qu’un parcours continu est
exploité entre ces points par plusieurs compa-
gnies.


Application


Transferred
railway lines


(2) For greater certainty, the transfer of a
railway line, or an operating interest in it, under
Division V or section 158 of the National
Transportation Act, 1987 does not affect the


(2) Il demeure entendu que le transfert des
droits de propriété ou d’exploitation d’une
ligne en application de la section V ou de l’ar-
ticle 158 de la Loi de 1987 sur les transports
nationaux ne limite pas le droit de l’expéditeur


Transfert de
lignes
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right of a shipper to obtain a competitive line
rate under sections 130 to 136.


d’obtenir un prix de ligne concurrentiel au titre
des articles 130 à 136.


When
competitive line
rate to be
established on
shipper’s request


130. (1) Subject to section 131, the local
carrier serving the shipper at the point of origin
or destination, as the case may be, shall, on the
request of the shipper, establish a competitive
line rate applicable to the movement of the traf-
fic between the point of origin or destination,
whichever is served exclusively by the local
carrier, and the nearest interchange with a con-
necting carrier.


130. (1) Sous réserve de l’article 131, le
transporteur local desservant l’expéditeur au
point d’origine ou de destination, selon le cas,
doit, sur demande de celui-ci, établir un prix de
ligne concurrentiel pour le transport de mar-
chandises effectué entre le point d’origine ou
de destination, selon celui qui est desservi ex-
clusivement par le transporteur local, et le lieu
de correspondance le plus proche avec un trans-
porteur de liaison.


Demande de
prix de ligne
concurrentiel


Requirement
unaffected by
extent of
carrier’s
capability


(2) The local carrier shall establish the com-
petitive line rate even if it is able to move the
traffic over the whole of the continuous route
or a portion of that route that is longer than the
portion in respect of which the competitive line
rate is to apply.


(2) Le transporteur local établit un prix de
ligne concurrentiel malgré sa capacité d’effec-
tuer le transport sur l’ensemble du parcours
continu ou sur une partie de ce parcours qui est
plus longue que la partie à l’égard de laquelle le
prix de ligne concurrentiel doit s’appliquer.


Désignation


Designation of
route by shipper


(3) The shipper may designate the continu-
ous route for the movement of the shipper’s
traffic from the point of origin to the point of
destination.


(3) L’expéditeur peut, pour l’application du
présent article, désigner le parcours continu sur
lequel doit être effectué le transport entre le
point d’origine et celui de destination.


Désignation du
parcours par
l’expéditeur


Route within
Canada


(4) If the ultimate point of destination of a
movement of the shipper’s traffic is in Canada,
the shipper shall designate a route wholly with-
in Canada, unless there is no cost-effective con-
tinuous route wholly within Canada that is
available to the shipper and over which it is
reasonable to move the shipper’s traffic.


(4) Si le point de destination finale de son
transport est situé au Canada, l’expéditeur doit
désigner un parcours continu qui y est entière-
ment situé; il n’est toutefois pas tenu de le faire
s’il n’y en a pas qu’il puisse emprunter conve-
nablement pour un prix concurrentiel.


Parcours au
Canada


Export and
import


(5) For the purposes of this section,


(a) if the point of destination of a movement
of traffic is a port in Canada for export out of
Canada, that port is the ultimate point of des-
tination in Canada; and


(b) if the point of origin of a movement of
traffic is a port in Canada for import into
Canada, that port is the point of origin.


(5) Pour l’application du présent article :


a) si la destination d’un transport est un port
au Canada en vue de l’exportation du
Canada, ce port est un point de destination fi-
nale située au Canada;


b) si l’origine d’un transport est un port au
Canada en vue de l’importation au Canada,
le port est le point d’origine du transport.


Exportation et
importation


Nearest
interchange


(6) For the purposes of subsection (1), the
nearest interchange is the one nearest the point
of origin or destination, whichever is served ex-
clusively by the local carrier, in the reasonable
direction of the movement of the traffic from
the point of origin to the point of destination on
the continuous route designated by the shipper,
unless the local carrier can demonstrate that the
interchange cannot be used for engineering rea-
sons.


(6) Pour l’application du paragraphe (1), le
lieu de correspondance le plus proche est celui
le plus proche de l’origine ou de la destination
desservie exclusivement par le transporteur lo-
cal du transport effectué dans la direction la
plus plausible de l’origine à la destination sur le
parcours continu désigné par l’expéditeur, sauf
si le transporteur local peut établir que ce lieu
de correspondance ne peut pas être utilisé pour
des raisons techniques.


Désignation du
lieu de
correspondance
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Shipper and
connecting
carriers must
agree


131. (1) A competitive line rate must not be
established unless the shipper agrees with the
connecting carrier, and with any other compa-
ny, other than the local carrier, that moves traf-
fic over a portion of the continuous route, on
the terms and conditions governing their move-
ment of the traffic, including the applicable
rate.


131. (1) L’établissement d’un prix de ligne
concurrentiel est subordonné à la conclusion,
entre l’expéditeur et le transporteur de liaison,
et toute autre compagnie — transporteur local
exclu — qui effectue du transport sur une partie
du parcours continu, d’un accord sur les condi-
tions régissant le transport des marchandises, y
compris sur le prix qui s’y applique.


Accord


No other rate
applies


(2) If an interswitching rate determined un-
der paragraph 128(1)(b) is available for a por-
tion of the route operated by the local carrier,
no other rate may be applied to that portion of
the route.


(2) Il n’est établi aucun autre prix pour la
partie d’un parcours continu pour laquelle un
prix fixé en application de l’alinéa 128(1)b) est
disponible.


Exception


Movement on
flat cars or less
than carload
traffic


(3) A competitive line rate must not be es-
tablished for the movement of trailers on flat
cars, containers on flat cars or less than carload
traffic, unless they arrive at a port in Canada by
water for movement by rail or by rail for move-
ment by water.


(3) Il n’est pas établi de prix de ligne
concurrentiel pour le transport soit de re-
morques ou de conteneurs sur wagons plats,
soit de chargements non complets, sauf s’ils ar-
rivent à un port du Canada soit par eau en vue
du transport ultérieur par rail, soit par rail en
vue du transport ultérieur par eau.


Exception


Maximum
portion of traffic


(4) The portion of a movement of traffic in
respect of which a competitive line rate may be
established must not exceed 50 per cent of the
total number of kilometres over which the traf-
fic is moved by rail or 1 200 km, whichever is
greater.


(4) La partie d’un transport de marchandises
pour laquelle un prix de ligne concurrentiel
peut être établi ne peut dépasser la plus grande
des distances suivantes : 50 pour cent de la dis-
tance totale du transport par rail ou 1 200 kilo-
mètres.


Condition


Exception (5) On application of a shipper, the Agency
may establish a competitive line rate for a
greater portion of a movement of traffic if the
Agency is satisfied that no interchange exists
within the maximum portion referred to in sub-
section (4).


(5) Sur demande d’un expéditeur et s’il est
convaincu qu’il n’y a pas de lieu de correspon-
dance à l’intérieur de cette limite, l’Office peut
établir un prix de ligne concurrentiel pour une
partie d’un transport de marchandises couvrant
une distance supérieure.


Exception


No other rates
may be
established


(6) If a competitive line rate has been estab-
lished for a movement of traffic of a shipper,
no other competitive line rate may be estab-
lished in respect of that movement while the
rate is in effect.


(6) Une fois qu’un prix de ligne concurren-
tiel a été établi pour un transport de marchan-
dises pour un expéditeur, aucun autre prix de
ligne concurrentiel ne peut être établi pour ce
transport tant que ce prix est en vigueur.


Prix définitif


Application to
Agency to
establish
competitive line
rates


132. (1) On the application of a shipper, the
Agency shall, within forty-five days after re-
ceiving the application, establish any of the fol-
lowing matters in respect of which the shipper
and the local carrier do not agree:


(a) the amount of the competitive line rate;


(b) the designation of the continuous route;


(c) the designation of the nearest inter-
change; and


(d) the manner in which the local carrier
shall fulfil its service obligations.


132. (1) Sur demande d’un expéditeur,
l’Office établit, dans les quarante-cinq jours
suivant la demande, tels des éléments suivants
qui n’ont pas fait l’objet d’un accord entre l’ex-
péditeur et le transporteur local :


a) le montant du prix de ligne concurrentiel;


b) la désignation du parcours continu;


c) la désignation du lieu de correspondance
le plus proche;


Établissement
par l’Office
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d) les moyens à prendre par le transporteur
local pour s’acquitter de ses obligations pré-
vues par les articles 113 et 114.


No final offer
arbitration


(2) If a matter is established by the Agency
under this section, the shipper is not entitled to
submit the matter to the Agency for final offer
arbitration under section 161.


(2) L’élément ainsi établi ne peut être assu-
jetti à l’arbitrage prévu à l’article 161.


Exclusion de
l’arbitrage


Competitive line
rate


133. (1) A competitive line rate in respect
of the movement of traffic of a shipper is the
result obtained by applying the following for-
mula:


A + (B/C × (D - E))


where


A is the amount resulting from the application
of the interswitching rate;


B is the total revenue that the local carrier re-
ceived in respect of all movement over its
lines of railway


(a) of traffic that


(i) is the same as or substantially simi-
lar to, the traffic moved, and


(ii) is moved over similar distances,
unless no such traffic is moved over
similar distances; and


(b) during the most recent period desig-
nated by the local carrier or any other pe-
riod determined by the Agency, if the
Agency determines that the designated
period is not appropriate in the circum-
stances;


C is the total number of tonne kilometres of
the movement of traffic that generated the
total revenue;


D is the number of kilometres over which the
competitive line rate is to apply; and


E is the total number of kilometres to which
the interswitching rate is applicable.


133. (1) Le prix de ligne concurrentiel ap-
plicable au transport effectué pour un expédi-
teur est calculé selon la formule suivante :


A + (B/C × (D - E))


où


A représente le prix fixé en application de
l’alinéa 128(1)b);


B le montant des recettes totales du transpor-
teur local tirées de tout le transport de mar-
chandises identiques ou semblables effectué
sur ses lignes — et, le cas échéant, sur des
distances semblables — pendant la période
la plus récente désignée par celui-ci ou celle
fixée par l’Office, s’il détermine que la pé-
riode désignée n’est pas convenable dans
les circonstances;


C le nombre de tonnes kilomètres de transport
qui a produit les recettes;


D le nombre de kilomètres visé par le prix de
ligne concurrentiel;


E le nombre de kilomètres visé par le prix
fixé en application de l’alinéa 128(1)b).


Prix de ligne
concurrentiel


Adjustment of
rate


(2) If a shipper performs any of the activities
in respect of which an interswitching rate is ap-
plicable, the applicable interswitching rate in
the description of A in the formula must be ad-
justed to account for the performance of those
activities.


(2) Dans les cas où l’expéditeur exerce une
des activités à l’égard de laquelle un prix fixé
en application de l’alinéa 128(1)b) est appli-
cable, le prix applicable que représente l’élé-
ment A est ajusté pour tenir compte de l’exer-
cice de ces activités.


Ajustement


Alternative
determination


(3) The Agency may make an order in re-
spect of a particular shipper or railway compa-
ny, or make regulations that apply generally to


(3) L’Office peut, par arrêté applicable à un
expéditeur donné ou à une compagnie de che-
min de fer donnée, ou par règlement général


Modification du
mode de
détermination
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shippers or railway companies, establishing an
alternative method of determining the amount
of a competitive line rate if the amount cannot
be determined in accordance with this section.


applicable aux expéditeurs ou compagnies de
chemin de fer, modifier le mode de détermina-
tion du montant d’un prix de ligne concurren-
tiel prévu par le présent article lorsque ce mon-
tant ne peut être déterminé conformément à cet
article.


Rate must be
compensatory


(4) A competitive line rate determined under
this section must not be less than the variable
costs of moving the traffic, as determined by
the Agency.


(4) Le prix de ligne concurrentiel déterminé
conformément au présent article ne peut être in-
férieur aux frais variables, établis par l’Office,
du transport des marchandises.


Plafond


Rate to be
included in tariff
or confidential
contract


134. A competitive line rate must be set out
in a tariff or confidential contract.


134. Le prix de ligne concurrentiel est indi-
qué dans un tarif ou un contrat confidentiel.


Inclusion


Effective period
of rate


135. If a competitive line rate is established
by the Agency, it has effect for one year after
its effective date, or for any other period that
the shipper and the local carrier agree on.


135. Les prix de ligne concurrentiels s’ap-
pliquent pour une période d’un an à compter de
la date de leur prise d’effet ou pour la période
convenue entre l’expéditeur et le transporteur
local.


Période
d’application


Obligation of
carriers to
provide cars


136. (1) If a competitive line rate is estab-
lished, a railway company, other than the local
carrier, shall provide the shipper with an ade-
quate supply of cars for the traffic being
moved.


136. (1) Si un prix de ligne concurrentiel est
établi, la compagnie de chemin de fer, autre
que le transporteur local, fournit à l’expéditeur
une quantité suffisante de wagons eu égard au
transport à effectuer.


Obligation du
transporteur


Additional
obligations


(2) Subject to any agreement to the contrary
between the local carrier and any connecting
carrier concerned, the connecting carrier is re-
sponsible for


(a) a prorated share, determined in accor-
dance with subsection (3), of the costs of op-
erating and maintaining the interchange dur-
ing the period in respect of which the
competitive line rate is in effect; and


(b) the capital cost of making any change or
addition to the interchange that may be nec-
essary for transferring the traffic for which
the competitive line rate is established.


(2) Sous réserve d’une entente à l’effet
contraire entre le transporteur local et un trans-
porteur de liaison visé, le transporteur de liai-
son est responsable :


a) d’une part, répartie conformément au pa-
ragraphe (3), des frais, supportés pendant la
période d’application du prix de ligne
concurrentiel, d’exploitation et d’entretien du
lieu de correspondance;


b) des frais en immobilisations relatifs à la
modification ou à l’amélioration de celui-ci
qui peuvent être nécessaires pour permettre
le transfert du trafic visé par le prix de ligne
concurrentiel.


Responsabilité
du transporteur


Determination
of prorated share


(3) The prorated share is the proportion that


(a) the competitive line rate traffic trans-
ferred at the interchange during the period


is of


(b) the total traffic transferred at the inter-
change during the period.


(3) La part répartie correspond à la propor-
tion du trafic visé par le prix de ligne concur-
rentiel échangé au lieu de correspondance pen-
dant cette période par rapport au trafic total
échangé à ce lieu pendant la période.


Part répartie


Tariff to set out
service
obligations


(4) The tariff setting out a competitive line
rate must set out the manner in which the local
carrier issuing the tariff shall, subject to subsec-
tion (1), fulfil its service obligations


(4) Le tarif établissant un prix de ligne
concurrentiel doit toutefois indiquer les moyens
pris par le transporteur local qui l’a établi pour
s’acquitter de ses obligations prévues par les ar-
ticles 113 et 114 :


Prestation du
service
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(a) as agreed on by the shipper and the local
carrier, if they agree on the amount of the
competitive line rate; or


(b) as determined by the Agency, if the
amount of the competitive line rate is estab-
lished by the Agency under section 132.


a) si le montant du prix de ligne concurren-
tiel est convenu entre l’expéditeur et le trans-
porteur local, selon l’accord intervenu entre
ceux-ci;


b) si le montant de ce prix est établi par
l’Office en application de l’article 132, selon
ce que celui-ci détermine.


Limiting Carriers’ Liability Limitation de la responsabilité des
transporteurs


Agreement
limiting liability


137. (1) A railway company shall not limit
or restrict its liability to a shipper for the move-
ment of traffic except by means of a written
agreement signed by the shipper or by an asso-
ciation or other body representing shippers.


137. (1) La compagnie de chemin de fer ne
peut limiter sa responsabilité envers un expédi-
teur pour le transport des marchandises de ce-
lui-ci, sauf par accord écrit signé soit par l’ex-
péditeur, soit par une association ou un groupe
représentant les expéditeurs.


Limitation par
accord


Liability if no
agreement


(2) If there is no agreement, the railway
company’s liability is limited or restricted to
the extent provided in any terms and conditions
that the Agency may


(a) on the application of the company, speci-
fy for the traffic; or


(b) prescribe by regulation, if none are spec-
ified for the traffic.


(2) En l’absence d’un tel accord, la mesure
dans laquelle la responsabilité de la compagnie
de chemin de fer peut être limitée en ce qui
concerne un transport de marchandises est pré-
vue par les conditions de cette limitation soit
fixées par l’Office pour le transport, sur de-
mande de la compagnie, soit, si aucune condi-
tion n’est fixée, établies par règlement de l’Of-
fice.


Mesure de la
limitation


Running Rights and Joint Track Usage Droits de circulation et usage commun des
voies


Application by
railway
company


138. (1) A railway company may apply to
the Agency for the right to


(a) take possession of, use or occupy any
land belonging to any other railway compa-
ny;


(b) use the whole or any portion of the right-
of-way, tracks, terminals, stations or station
grounds of any other railway company; and


(c) run and operate its trains over and on any
portion of the railway of any other railway
company.


138. (1) Chaque compagnie de chemin de
fer peut demander à l’Office :


a) de prendre possession de terres apparte-
nant à une autre compagnie de chemin de fer,
les utiliser ou les occuper;


b) d’utiliser tout ou partie de l’emprise, des
rails, des têtes de lignes ou des gares, ou ter-
rains de celles-ci, d’une autre compagnie de
chemin de fer;


c) de faire circuler et d’exploiter ses trains
sur toute partie du chemin de fer d’une autre
compagnie.


Demande


Application may
be granted


(2) The Agency may grant the right and may
make any order and impose any conditions on
either railway company respecting the exercise
or restriction of the rights as appear just or de-
sirable to the Agency, having regard to the pub-
lic interest.


(2) L’Office peut prendre l’arrêté et imposer
les conditions, à l’une ou à l’autre compagnie,
concernant l’exercice ou la limitation de ces
droits, qui lui paraissent justes ou opportunes,
compte tenu de l’intérêt public.


Délivrance


Compensation (3) The railway company shall pay compen-
sation to the other railway company for the
right granted and, if they do not agree on the


(3) La compagnie de chemin de fer verse
une indemnité à l’autre compagnie pour l’exer-
cice de ces droits. Si elles ne s’entendent pas


Indemnité
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compensation, the Agency may, by order, fix
the amount to be paid.


sur le montant de l’indemnité, l’Office peut le
fixer par arrêté.


Request for joint
or common use
of right-of-way


139. (1) The Governor in Council may


(a) on the application of a railway company,
a municipal government or any other inter-
ested person, or on the Governor in Coun-
cil’s own initiative, and


(b) after any investigation that the Governor
in Council considers necessary,


request two or more railway companies to con-
sider the joint or common use of a right-of-way
if the Governor in Council is of the opinion that
its joint or common use may improve the effi-
ciency and effectiveness of rail transport and
would not unduly impair the commercial inter-
ests of the companies.


139. (1) D’office ou sur demande d’une
compagnie de chemin de fer, d’une administra-
tion municipale ou de tout autre intéressé, le
gouverneur en conseil peut demander — après
enquête s’il l’estime nécessaire — à deux ou
plusieurs compagnies de chemin de fer de
prendre en considération l’usage conjoint ou
commun de la même emprise s’il estime que
l’usage peut entraîner l’amélioration de l’effi-
cacité du transport sur rail et n’affecterait pas
indûment leurs intérêts.


Usage conjoint
ou commun


Order in Council
for joint or
common use of
right-of-way


(2) If the Governor in Council is satisfied
that significant efficiencies and cost savings
would result from joint or common use of the
right-of-way by two or more railway compa-
nies and would not unduly impair the commer-
cial interests of the companies, the Governor in
Council may make any order for the joint or
common use of the right-of-way that the Gov-
ernor in Council considers necessary.


(2) S’il est convaincu que des économies et
des améliorations d’efficacité notables seraient
entraînées par l’usage conjoint ou commun de
l’emprise par plusieurs compagnies de chemin
de fer et que ces mesures n’affecteraient pas
indûment leurs intérêts, le gouverneur en
conseil peut, par décret, prendre les mesures,
quant à cet usage, jugées nécessaires.


Décret


Compensation (3) The Governor in Council may also, by
order, fix the amount of compensation to be
paid in respect of the joint or common use of
the right-of-way and any related work if the
companies do not agree on the amount of that
compensation.


(3) Il peut aussi, par décret, fixer le montant
de l’indemnité à payer pour l’usage de cette
emprise et de tout ouvrage connexe, si les com-
pagnies ne s’entendent pas sur tel montant.


Compensation


DIVISION V SECTION V


TRANSFERRING AND DISCONTINUING THE


OPERATION OF RAILWAY LINES


TRANSFERTS ET CESSATION DE L’EXPLOITATION DE


LIGNES


Definition of
“railway line”


140. (1) In this Division, “railway line” in-
cludes a portion of a railway line, but does not
include


(a) a yard track, siding or spur; or


(b) other track auxiliary to a railway line.


140. (1) Dans la présente section, « ligne »
vise la ligne de chemin de fer entière ou un
tronçon seulement, mais non une voie de cour
de triage, une voie d’évitement ou un épi, ni
une autre voie auxiliaire d’une ligne de chemin
de fer.


Définition de
« ligne »


Determination (2) The Agency may determine as a ques-
tion of fact what constitutes a yard track, sid-
ing, spur or other track auxiliary to a railway
line.


(2) L’Office peut décider, comme question
de fait, ce qui constitue une voie de cour de
triage, une voie d’évitement ou un épi, ou une
autre voie auxiliaire d’une ligne de chemin de
fer.


Décision


Three-year plan 141. (1) A railway company shall prepare
and keep up to date a plan indicating for each
of its railway lines whether it intends to contin-


141. (1) Chaque compagnie de chemin de
fer est tenue d’adopter et de mettre à jour un
plan énumérant, pour les trois années suivantes,


Plan triennal
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ue to operate the line or whether, within the
next three years, it intends to take steps to dis-
continue operating the line.


les lignes qu’elle entend continuer à exploiter et
celles dont elle entend cesser l’exploitation.


Public availabil-
ity of plan


(2) The railway company shall make the
plan available for public inspection in offices of
the company that it designates for that purpose.


(2) Le plan peut être consulté à ceux de ses
bureaux que la compagnie désigne.


Accès au plan


Notification of
changes


(2.1) Whenever the railway company makes
a change to the plan, it shall notify the follow-
ing of the change within 10 days after the
change:


(a) the Minister;


(b) the Agency;


(c) the minister responsible for transporta-
tion matters in the government of each
province through which the railway line
passes;


(d) the chairperson of every urban transit au-
thority through whose territory the railway
line passes; and


(e) the clerk or other senior administrative
officer of every municipal or district govern-
ment through which the railway line passes.


(2.1) Si elle modifie son plan, la compagnie
de chemin de fer en avise, dans les dix jours :


a) le ministre;


b) l’Office;


c) le ministre chargé des transports dans
toute province dont la ligne franchit le terri-
toire;


d) le président de toute administration de
transport de banlieue dont la ligne franchit le
territoire;


e) le greffier ou un premier dirigeant de
toute administration municipale dont la ligne
franchit le territoire.


Avis de
modification du
plan


When sale, etc.,
permitted


(3) Subject to section 144.1, a railway com-
pany may sell, lease or otherwise transfer its
railway lines, or its operating interest in its
lines, for continued operation.


(3) Sous réserve de l’article 144.1, la com-
pagnie de chemin de fer peut transférer, notam-
ment par vente ou bail, ses droits de propriété
ou d’exploitation sur une ligne en vue de la
continuation de son exploitation.


Transfert d’une
ligne


Continued
operation of a
portion of a line


(4) A railway company that sells, leases or
otherwise transfers a portion of a grain-depen-
dent branch line listed in Schedule I, or its op-
erating interest in such a portion, to a person
who intends to operate the portion shall contin-
ue to operate the remaining portion for three
years, unless the Minister determines that it is
not in the public interest for the company to do
so.
1996, c. 10, s. 141; 2000, c. 16, s. 5; 2007, c. 19, s. 35.


(4) La compagnie de chemin de fer qui
transfère, notamment par vente ou bail, ses
droits de propriété ou d’exploitation sur une
partie d’un embranchement tributaire du trans-
port du grain mentionné à l’annexe I à une per-
sonne qui entend l’exploiter doit continuer
d’exploiter la portion restante pendant les trois
ans suivant le transfert, sauf si le ministre
conclut que cela n’est pas dans l’intérêt public.
1996, ch. 10, art. 141; 2000, ch. 16, art. 5; 2007, ch. 19, art.
35.


Obligation en
cas de transfert


Compliance
with steps for
discontinuance


142. (1) A railway company shall comply
with the steps described in this Division before
discontinuing operating a railway line.


142. (1) La compagnie de chemin de fer qui
entend cesser d’exploiter une ligne suit les
étapes prescrites par la présente section.


Étapes à suivre


Limitation (2) A railway company shall not take steps
to discontinue operating a railway line before
the company’s intention to discontinue operat-
ing the line has been indicated in its plan for at
least 12 months.


(2) Elle ne peut cesser d’exploiter une ligne
que si son intention de ce faire a figuré au plan
pendant au moins douze mois.


Réserve
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Community-
based groups


(3) Subsection (2) does not apply and a rail-
way company shall without delay take the steps
described in section 143 if


(a) the federal government, a provincial,
municipal or district government or a com-
munity-based group endorsed in writing by
such a government has written to the compa-
ny to express an interest in acquiring all or a
portion of a grain-dependent branch line that
is listed in Schedule I for the purpose of con-
tinuing to operate that line or portion of a
line; and


(b) that line or portion of a line is indicated
on the company’s plan as being a line or a
portion of a line that the company intends to
take steps to discontinue operating.


1996, c. 10, s. 142; 2000, c. 16, s. 6.


(3) Si le gouvernement fédéral, un gouver-
nement provincial, une administration munici-
pale ou un groupe communautaire appuyé par
écrit par un tel gouvernement ou une telle ad-
ministration a informé par écrit une compagnie
de chemin de fer qu’il serait intéressé à acqué-
rir, en vue d’en continuer l’exploitation, tout ou
partie d’un embranchement tributaire du trans-
port du grain mentionné à l’annexe I et figurant
dans le plan de la compagnie à titre de ligne
dont elle a l’intention de cesser, en tout ou en
partie, l’exploitation, le paragraphe (2) ne s’ap-
plique pas et la compagnie doit sans délai
suivre les étapes visées à l’article 143.
1996, ch. 10, art. 142; 2000, ch. 16, art. 6.


Groupes
communautaires


Advertisement
of availability of
railway line for
continued rail
operations


143. (1) The railway company shall adver-
tise the availability of the railway line, or any
operating interest that the company has in it, for
sale, lease or other transfer for continued opera-
tion and its intention to discontinue operating
the line if it is not transferred.


143. (1) La compagnie fait connaître le fait
que le droit de propriété ou d’exploitation sur la
ligne peut être transféré en vue de la continua-
tion de l’exploitation et, à défaut de transfert,
son intention de cesser l’exploitation.


Publicité


Content of
advertisement


(2) The advertisement must include a de-
scription of the railway line and how it or the
operating interest is to be transferred, whether
by sale, lease or otherwise, and an outline of
the steps that must be taken before the opera-
tion of the line may be discontinued, including


(a) a statement that the advertisement is di-
rected to persons interested in buying, leas-
ing or otherwise acquiring the railway line,
or the railway company’s operating interest
in it, for the purpose of continuing railway
operations; and


(b) the date by which interested persons
must make their interest known in writing to
the company, but that date must be at least
sixty days after the first publication of the
advertisement.


(2) L’annonce comporte la description de la
ligne et les modalités du transfert, notamment
par vente ou cession, du droit de propriété ou
d’exploitation de celle-ci, et énonce les étapes
préalables à la cessation, la mention qu’elle
vise quiconque est intéressé à acquérir, notam-
ment par achat ou prise à bail, les droits de pro-
priété ou d’exploitation de la compagnie en vue
de poursuivre l’exploitation de la ligne, ainsi
que le délai, d’au moins soixante jours suivant
sa première publication, donné aux intéressés
pour manifester, par écrit, leur intention.


Contenu


Disclosure of
agreement with
public passenger
service provider


(3) The advertisement must also disclose the
existence of any agreement between the rail-
way company and a public passenger service
provider in respect of the operation of a passen-
ger rail service on the railway line.


(3) L’annonce doit aussi mentionner toute
entente conclue entre la compagnie et une so-
ciété de transport publique sur l’exploitation
d’un service passagers sur une ligne de la com-
pagnie.


Existence d’une
entente


(4) [Repealed, 2007, c. 19, s. 36]
1996, c. 10, s. 143; 2007, c. 19, s. 36.


(4) [Abrogé, 2007, ch. 19, art. 36]
1996, ch. 10, art. 143; 2007, ch. 19, art. 36.


Disclosure of
process


144. (1) The railway company shall dis-
close the process it intends to follow for receiv-


144. (1) La compagnie est tenue de commu-
niquer la procédure d’examen et d’acceptation


Communication
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ing and evaluating offers to each interested per-
son who makes their interest known in
accordance with the advertisement.


des offres à l’intéressé qui a manifesté son in-
tention conformément à l’annonce.


(2) [Repealed, 2007, c. 19, s. 37] (2) [Abrogé, 2007, ch. 19, art. 37]


Negotiation in
good faith


(3) The railway company shall negotiate
with an interested person in good faith and in
accordance with the process it discloses and the
interested person shall negotiate with the com-
pany in good faith.


(3) Elle est tenue de négocier de bonne foi
avec l’intéressé conformément à cette procé-
dure et ce dernier est tenu de négocier de bonne
foi avec elle.


Négociation


Net salvage
value


(3.1) The Agency may, on application by a
party to a negotiation, determine the net sal-
vage value of the railway line and may, if it is
of the opinion that the railway company has re-
moved any of the infrastructure associated with
the line in order to reduce traffic on the line,
deduct from the net salvage value the amount
that the Agency determines is the cost of re-
placing the removed infrastructure. The party
who made the application shall reimburse the
Agency its costs associated with the applica-
tion.


(3.1) L’Office peut, à la demande d’une par-
tie à la négociation, déterminer la valeur nette
de récupération de la ligne et, s’il est d’avis que
la compagnie de chemin de fer a retiré une par-
tie de l’infrastructure se rapportant à la ligne en
vue de réduire le trafic, déduire de cette valeur
la somme qu’il estime équivalente au coût de
remplacement de l’infrastructure retirée. Le de-
mandeur est tenu de rembourser à l’Office les
frais afférents à la demande.


Valeur nette de
récupération


Time limit for
agreement


(4) The railway company has six months to
reach an agreement after the final date stated in
the advertisement for persons to make their in-
terest known.


(4) La compagnie dispose, pour conclure
une entente, d’un délai de six mois à compter
de l’expiration du délai prévu par l’annonce.


Délai


Decision to
continue
operating a
railway line


(5) If an agreement is not reached within the
six months, the railway company may decide to
continue operating the railway line, in which
case it is not required to comply with section
145, but shall amend its plan to reflect its deci-
sion.


(5) À défaut d’entente dans les six mois, elle
peut décider de poursuivre l’exploitation de la
ligne, auquel cas elle n’est pas tenue de se
conformer à l’article 145, mais doit modifier
son plan en conséquence.


Continuation de
l’exploitation


Remedy if bad
faith by a
railway
company


(6) If, on complaint in writing by the inter-
ested person, the Agency finds that the railway
company is not negotiating in good faith and
the Agency considers that a sale, lease or other
transfer of the railway line, or the company’s
operating interest in the line, to the interested
person for continued operation would be com-
mercially fair and reasonable to the parties, the
Agency may order the railway company to en-
ter into an agreement with the interested person
to effect the transfer and with respect to operat-
ing arrangements for the interchange of traffic,
subject to the terms and conditions, including
consideration, specified by the Agency.


(6) Saisi d’une plainte écrite formulée par
l’intéressé, l’Office peut, s’il conclut que la
compagnie ne négocie pas de bonne foi et que
le transfert à l’intéressé, notamment par vente
ou bail, des droits de propriété ou d’exploita-
tion sur la ligne en vue de la continuation de
son exploitation serait commercialement équi-
table et raisonnable pour les parties, ordonner à
la compagnie de conclure avec l’intéressé une
entente pour effectuer ce transfert et prévoyant
les modalités d’exploitation relativement à l’in-
terconnexion du trafic, selon les modalités qu’il
précise, notamment la remise d’une contrepar-
tie.


Défaut par le
chemin de fer de
négocier de
bonne foi


Remedy if bad
faith by an
interested person


(7) If, on complaint in writing by the rail-
way company, the Agency finds that the inter-
ested person is not negotiating in good faith,
the Agency may order that the railway compa-


(7) Saisi d’une plainte écrite formulée par la
compagnie, l’Office peut décider que la compa-
gnie n’est plus tenue de négocier avec l’intéres-


Défaut par
l’intéressé de
négocier de
bonne foi
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ny is no longer required to negotiate with the
person.
1996, c. 10, s. 144; 2000, c. 16, s. 7; 2007, c. 19, s. 37.


sé s’il conclut que celui-ci ne négocie pas de
bonne foi.
1996, ch. 10, art. 144; 2000, ch. 16, art. 7; 2007, ch. 19, art.
37.


Rights and
obligations
under passenger
service
agreements
continued


144.1 (1) If a railway line, or a railway
company’s operating interest in a railway line,
is sold, leased or otherwise transferred under
subsection 141(3) or as the result of an adver-
tisement under subsection 143(1) and, before
the day such advertisement was made, an
agreement was in force between the railway
company and a public passenger service
provider in respect of the operation of a passen-
ger rail service on the railway line, the rights
and obligations of the railway company under
the agreement in respect of the operation of that
service on that line vest, as of the day the trans-
fer takes place, in the person or entity to which
the railway line, or the operating interest, is
transferred, unless the public passenger service
provider indicates otherwise before that day.


144.1 (1) Si la compagnie de chemin de fer
transfère, notamment par vente ou bail, ses
droits de propriété ou d’exploitation sur une
ligne au titre du paragraphe 141(3) ou d’une
annonce faite en vertu du paragraphe 143(1),
les droits et obligations découlant de toute en-
tente conclue — avant l’annonce, le cas
échéant — avec une société de transport pu-
blique sur l’exploitation d’un service passagers
sur la ligne sont dévolus au cessionnaire dès le
transfert, sauf avis contraire donné par la socié-
té avant le transfert.


Dévolution des
droits et
obligations


Declaration that
line is for
general
advantage of
Canada


(2) Whenever a railway company’s rights
and obligations under an agreement with VIA
Rail Canada Inc. are vested in another person
or entity by subsection (1), the portion of the
railway line to which the agreement relates is
hereby declared, as of the day the transfer takes
place, to be a work for the general advantage of
Canada.


(2) Si le transfert concerne une partie d’une
ligne à laquelle s’applique une entente conclue
avec VIA Rail Canada Inc., cette partie de la
ligne est déclarée être un ouvrage à l’avantage
général du Canada, et ce à compter de la date
du transfert.


Ouvrage à
l’avantage du
Canada


Duration of
declaration


(3) The declaration referred to in subsection
(2) ceases to have effect if


(a) VIA Rail Canada Inc. ceases to operate a
passenger rail service on the portion of rail-
way line to which the declaration relates; or


(b) the operation of the railway line is dis-
continued.


2007, c. 19, s. 38.


(3) La déclaration visée au paragraphe (2)
cesse d’avoir effet si, selon le cas :


a) VIA Rail Canada Inc. cesse d’exploiter
un service passagers sur cette partie de la
ligne;


b) la ligne cesse d’être exploitée.
2007, ch. 19, art. 38.


Durée d’applica-
tion de la
déclaration


Offer to
governments


145. (1) The railway company shall offer to
transfer all of its interest in the railway line to
the governments and urban transit authorities
mentioned in this section for not more than its
net salvage value to be used for any purpose if


(a) no person makes their interest known to
the railway company, or no agreement with
an interested person is reached, within the re-
quired time; or


(b) an agreement is reached within the re-
quired time, but the transfer is not completed
in accordance with the agreement.


145. (1) La compagnie de chemin de fer est
tenue d’offrir aux gouvernements, administra-
tions de transport de banlieue et administrations
municipales de leur transférer tous ses intérêts à
leur valeur nette de récupération ou moins si
personne ne manifeste d’intérêt ou aucune en-
tente n’est conclue dans le délai prescrit, ou si
le transfert n’est pas effectué conformément à
l’entente.


Offre aux
gouvernements
et administra-
tions
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Which
governments
receive offer


(2) After the requirement to make the offer
arises, the railway company shall send it simul-
taneously


(a) to the Minister if the railway line passes
through


(i) more than one province or outside
Canada,


(ii) land that is or was a reserve, as de-
fined in subsection 2(1) of the Indian Act,


(iii) land that is the subject of an agree-
ment entered into by the railway company
and the Minister for the settlement of abo-
riginal land claims, or


(iv) a metropolitan area;


(b) to the minister responsible for trans-
portation matters in the government of each
province through which the railway line
passes;


(c) to the chairperson of every urban transit
authority through whose territory the railway
line passes; and


(d) to the clerk or other senior administra-
tive officer of every municipal or district
government through whose territory the rail-
way line passes.


(2) L’offre est faite simultanément :


a) au ministre si la ligne franchit, selon le
cas :


(i) les limites d’une province ou les fron-
tières du Canada,


(ii) une réserve ou une terre ayant déjà été
une réserve au sens du paragraphe 2(1) de
la Loi sur les Indiens,


(iii) une terre faisant l’objet d’un accord,
entre la compagnie de chemin de fer et le
ministre, ayant pour but le règlement de
revendications territoriales autochtones,


(iv) une région métropolitaine;


b) au ministre chargé des transports dans
toute province dont la ligne franchit le terri-
toire;


c) au président de toute administration de
transport de banlieue dont la ligne franchit le
territoire;


d) au greffier ou à un premier dirigeant de
toute administration municipale dont la ligne
franchit le territoire.


Précision


Time limits for
acceptance


(3) Subject to subsection 146.3(3), after the
offer is received


(a) by the Minister, the Government of
Canada may accept it within thirty days;


(b) by a provincial minister, the government
of the province may accept it within thirty
days, unless the offer is received by the Min-
ister, in which case the government of each
province may accept it within an additional
thirty days after the end of the period men-
tioned in paragraph (a) if it is not accepted
under that paragraph;


(b.1) by an urban transit authority, it may
accept it within an additional 30 days after
the end of the period or periods for accep-
tance under paragraphs (a) and (b), if it is not
accepted under those paragraphs; and


(c) by a municipal or district government, it
may accept it within an additional 30 days
after the end of the period or periods for ac-
ceptance under paragraphs (a), (b) and (b.1),
if it is not accepted under those paragraphs.


(3) Sous réserve du paragraphe 146.3(3), les
destinataires de l’offre disposent, après sa ré-
ception, des délais suivants pour l’accepter :


a) trente jours pour le gouvernement fédéral;


b) trente jours pour le gouvernement provin-
cial, mais si le gouvernement fédéral n’ac-
cepte pas l’offre qui lui est d’abord faite,
chaque gouvernement provincial visé dis-
pose de trente jours supplémentaires une fois
expiré le délai mentionné à l’alinéa a);


b.1) trente jours pour chaque administration
de transport de banlieue, une fois expirés les
délais mentionnés aux alinéas a) et b);


c) trente jours pour chaque administration
municipale, une fois expirés les délais men-
tionnés aux alinéas a), b) et b.1).


Délai d’accepta-
tion
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Communication
and notice of
acceptance


(4) Once a government or an urban transit
authority communicates its written acceptance
of the offer to the railway company, the right of
any other government or urban transit authority
to accept the offer is extinguished, and the rail-
way company must notify the other govern-
ments and urban transit authorities of the ac-
ceptance.


(4) La communication, par écrit, de l’accep-
tation à la compagnie éteint le droit des autres
destinataires de l’offre; celle-ci leur notifie
l’acceptation de l’offre.


Acceptation


Net salvage
value


(5) If a government or an urban transit au-
thority accepts the offer, but cannot agree with
the railway company on the net salvage value
within 90 days after the acceptance, the Agency
may, on the application of the government or
urban transit authority or the railway company,
determine the net salvage value.
1996, c. 10, s. 145; 2007, c. 19, s. 39.


(5) Si les parties ne peuvent s’entendre, dans
les quatre-vingt-dix jours suivant l’acceptation
de l’offre, sur la valeur nette de récupération,
l’Office la détermine, sur demande de l’une
d’elles.
1996, ch. 10, art. 145; 2007, ch. 19, art. 39.


Valeur nette de
récupération


Discontinuation 146. (1) If a railway company has complied
with the process set out in sections 143 to 145,
but an agreement for the sale, lease or other
transfer of the railway line or an interest in it is
not entered into through that process, the rail-
way company may discontinue operating the
line on providing notice of the discontinuance
to the Agency. After providing the notice, the
railway company has no obligations under this
Act in respect of the operation of the railway
line and has no obligations with respect to any
operations by any public passenger service
provider over the railway line.


146. (1) Lorsqu’elle s’est conformée au
processus établi en vertu des articles 143 à 145,
sans qu’une convention de transfert n’en ré-
sulte, la compagnie de chemin de fer peut
mettre fin à l’exploitation de la ligne pourvu
qu’elle en avise l’Office. Par la suite, elle n’a
aucune obligation, en vertu de la présente loi,
relativement à l’exploitation de la ligne ou à
son utilisation par toute société de transport pu-
blique.


Cessation
d’exploitation


No obligation (2) If the railway line, or any interest of the
railway company in it, is sold, leased or other-
wise transferred by an agreement entered into
through the process set out in sections 143 to
145 or otherwise, the railway company that
conveyed the railway line has no obligations
under this Act in respect of the operation of the
railway line as and from the date the sale, lease
or other transfer was completed and has no
obligations with respect to any operations by
any public passenger service provider over the
railway line as and from that date.
1996, c. 10, s. 146; 2007, c. 19, s. 40.


(2) En cas de transfert — notamment par
vente ou bail — par la compagnie de la ligne
ou de droits qu’elle y détient, en vertu d’une
convention résultant du processus établi en ver-
tu des articles 143 à 145 ou autrement, la com-
pagnie cessionnaire n’a plus d’obligation en
vertu de la présente loi relativement à l’exploi-
tation de la ligne ou à son utilisation par la so-
ciété de transport publique, et ce à compter de
la date de signature de l’acte de transfert.
1996, ch. 10, art. 146; 2007, ch. 19, art. 40.


Non-obligation


Obligation
following return


146.01 (1) If, by reason of the instrument or
act by which a railway line or an operating in-
terest in a railway line is transferred through
the process set out in sections 143 to 145 or
otherwise, the railway line or operating interest
in the railway line returns to the railway com-
pany that transferred it, the railway company
shall, within 60 days after the day on which the
return takes place, resume operations of the line


146.01 (1) Si, au titre de la convention de
transfert résultant notamment du processus éta-
bli en vertu des articles 143 à 145, la ligne de
chemin de fer ou les droits d’exploitation d’une
telle ligne font retour à la compagnie qui les
avait transférés, celle-ci doit, dans les soixante
jours suivant le retour, reprendre l’exploitation
de la ligne ou se conformer au processus établi
en vertu de ces articles.


Obligation
découlant du
retour
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or follow the process set out in sections 143 to
145.


No condition or
obligation


(2) If a railway line or operating interest in a
railway line returns to a railway company that
transferred it and the company decides to fol-
low the process set out in sections 143 to 145 in
respect of the railway line or operating interest,
the company is not subject to subsection 142(2)
in respect of the railway line or operating inter-
est and has no obligations under this Act in re-
spect of the operation of the railway line.
2008, c. 5, s. 4.


(2) Le cas échéant, la compagnie de chemin
de fer qui choisit de suivre le processus établi
en vertu des articles 143 à 145 n’est pas assu-
jettie au paragraphe 142(2) à l’égard de la ligne
ou des droits d’exploitation et elle n’a pas d’o-
bligation en vertu de la présente loi relative-
ment à l’exploitation de la ligne de chemin de
fer.
2008, ch. 5, art. 4.


Absence
d’obligation


Exception 146.02 Despite section 146.01, if a railway
line or operating interest in a railway line re-
turns to a railway company referred to in that
section and, before the day on which the return
takes place, an agreement was in force between
the person or entity that owned the railway line
or had the operating interest in the railway line
immediately before the return and a public pas-
senger service provider as defined in section 87
in respect of the operation of a passenger rail
service on that railway line, then, unless the
public passenger service provider indicates oth-
erwise before that day, the rights and obliga-
tions of the person or entity under the agree-
ment in respect of the operation of that service
on that line vest, as of that day, in the railway
company and the railway company shall re-
sume operations of the railway line.
2008, c. 5, s. 8.


146.02 Malgré l’article 146.01, si une ligne
de chemin de fer ou les droits d’exploitation
d’une ligne font retour à la compagnie de che-
min de fer visée à cet article, les droits et obli-
gations découlant, avant le retour, de tout ac-
cord auquel sont parties le propriétaire de la
ligne ou le détenteur des droits d’exploitation et
une société de transport publique, au sens de
l’article 87, relativement à l’exploitation d’un
service de passagers sur la ligne sont, sauf avis
contraire donné par la société avant le retour,
dévolus dès le retour à la compagnie de chemin
de fer qui est alors tenue de reprendre l’exploi-
tation de la ligne.
2008, ch. 5, art. 8.


Exception


Compensation 146.1 (1) A railway company that discon-
tinues operating a grain-dependent branch line
listed in Schedule I, or a portion of one, that is
in a municipality or district shall, commencing
on the date on which notice was provided under
subsection 146(1), make three annual payments
to the municipality or district in the amount
equal to $10,000 for each mile of the line or
portion in the municipality or district.


146.1 (1) La compagnie de chemin de fer
qui cesse d’exploiter un embranchement tribu-
taire du transport du grain mentionné à l’an-
nexe I, ou une partie d’un tel embranchement,
passant dans une municipalité fait à celle-ci
trois versements annuels à compter de la date
où elle avise l’Office en application du para-
graphe 146(1). Chaque versement est égal au
produit de 10 000 $ et du nombre de milles de
l’embranchement ou de la partie d’embranche-
ment situés dans le territoire de la municipalité.


Indemnisation


Compensation (2) If a railway company to which subsec-
tion 146.01(1) applies does not resume opera-
tions on a grain-dependent branch line listed in
Schedule I within the period provided for in
that subsection and does not enter into an
agreement for the sale, lease or other transfer of
that railway line, or applicable interest in that
railway line, after following the process set out
in sections 143 to 145, the railway company


(2) Si la compagnie à laquelle s’applique le
paragraphe 146.01(1) ne reprend pas l’exploita-
tion d’un embranchement tributaire du trans-
port du grain mentionné à l’annexe I dans le dé-
lai prévu à ce paragraphe et qu’aucune
convention de transfert n’est conclue au titre du
processus établi en vertu des articles 143 à 145,
la compagnie effectue les versements annuels
prévus au paragraphe (1) à compter du lende-


Indemnisation
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shall, beginning on the day after the last day on
which its offer could have been accepted under
section 145, make the annual payments referred
to in subsection (1).
2000, c. 16, s. 8; 2007, c. 19, s. 41(F); 2008, c. 5, s. 5.


main du dernier jour où l’offre aurait pu être
acceptée au titre de l’article 145.
2000, ch. 16, art. 8; 2007, ch. 19, art. 41(F); 2008, ch. 5,
art. 5.


List of
metropolitan
sidings and
spurs to be
dismantled


146.2 (1) A railway company shall prepare
and keep up to date a list of its sidings and
spurs that it plans to dismantle and that are lo-
cated in metropolitan areas or within the territo-
ry served by any urban transit authority, except
for sidings and spurs located on a railway right-
of-way that will continue to be used for railway
operations subsequent to their dismantlement.


146.2 (1) La compagnie de chemin de fer
est tenue d’établir et de mettre à jour la liste des
voies d’évitement et des épis à démonter qui
sont situés dans les régions métropolitaines, ou
sur le territoire desservi par une administration
de transport de banlieue, exception faite des
voies et des épis situés sur une emprise qui
continuera d’être utilisée dans le cadre d’opéra-
tions ferroviaires après qu’ils auront été dé-
montés.


Voies
d’évitement et
épis


Publication of
list and
notification of
changes


(2) The railway company shall publish the
list on its Internet site and, whenever it makes a
change to the list, it shall notify the following
of the change within 10 days after the change:


(a) the Minister;


(b) the Agency;


(c) the minister responsible for transporta-
tion matters in the government of the
province in which the siding or spur that is
the subject of the change is located;


(d) the chairperson of the urban transit au-
thority in whose territory the siding or spur
that is the subject of the change is located;
and


(e) the clerk or other senior administrative
officer of the municipal or district govern-
ment in which the siding or spur that is the
subject of the change is located.


(2) La compagnie publie sa liste sur son site
Internet. En cas de modification de celle-ci, elle
en avise, dans les dix jours :


a) le ministre;


b) l’Office;


c) le ministre chargé des transports dans la
province où est situé la voie d’évitement ou
l’épi qui est l’objet de la modification;


d) le président de l’administration de trans-
port de banlieue du territoire où est situé la
voie d’évitement ou l’épi qui est l’objet de la
modification;


e) le greffier ou un premier dirigeant de
l’administration municipale du territoire où
est situé la voie d’évitement ou l’épi qui est
l’objet de la modification.


Publication de la
liste et avis


Limitation (3) A railway company shall not take steps
to dismantle a siding or a spur until at least 12
months have elapsed since the siding or spur
was added to the list.


(3) La compagnie ne peut démonter une
voie d’évitement ou un épi que s’il figure sur la
liste depuis au moins douze mois.


Réserve


Offer to
governments


(4) Before dismantling a siding or a spur
that has been on the list for at least 12 months,
a railway company shall send simultaneously to
each of the following an offer to transfer all of
its interest in the siding or spur for not more
than its net salvage value:


(a) the Minister;


(b) the minister responsible for transporta-
tion matters in the government of the
province in which the siding or spur is locat-
ed;


(4) Avant de démonter une voie d’évitement
ou un épi qui figure sur la liste depuis au moins
douze mois, la compagnie est tenue d’offrir de
transférer tous ses intérêts, à un prix n’excédant
pas leur valeur nette de récupération :


a) au ministre;


b) au ministre chargé des transports dans la
province où la voie d’évitement ou l’épi est
situé;


Offre aux
gouvernements
et administra-
tions
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(c) the chairperson of the urban transit au-
thority in whose territory the siding or spur is
located; and


(d) the clerk or other senior administrative
officer of the municipal or district govern-
ment in which the siding or spur is located.


c) au président de l’administration de trans-
port de banlieue du territoire où la voie
d’évitement ou l’épi est situé;


d) au greffier ou à un premier dirigeant de
l’administration municipale du territoire où
la voie d’évitement ou l’épi est situé.


Cette offre leur est faite simultanément.


Time limits for
acceptance


(5) Subject to subsection 146.3(3), after the
offer is received


(a) by the Minister, the Government of
Canada may accept it within 30 days;


(b) by the provincial minister, the govern-
ment of the province may accept it within an
additional 30 days after the end of the period
mentioned in paragraph (a) if it is not accept-
ed under that paragraph;


(c) by the chairperson of an urban transit au-
thority, that authority may accept it within an
additional 30 days after the end of the peri-
ods for acceptance under paragraphs (a) and
(b), if it is not accepted under those para-
graphs; and


(d) by the clerk or other senior administra-
tive officer of a municipal or district govern-
ment, that government may accept it within
an additional 30 days after the end of the pe-
riods for acceptance under paragraphs (a),
(b) and (c), if it is not accepted under those
paragraphs.


(5) Sous réserve du paragraphe 146.3(3), les
destinataires de l’offre disposent, après sa ré-
ception, des délais suivants pour l’accepter :


a) trente jours pour le gouvernement fédéral;


b) trente jours pour le gouvernement provin-
cial, une fois expiré le délai mentionné à
l’alinéa a);


c) trente jours pour l’administration de
transport de banlieue, une fois expirés les dé-
lais mentionnés aux alinéas a) et b);


d) trente jours pour l’administration munici-
pale, une fois expirés les délais mentionnés
aux alinéas a), b) et c).


Délai d’accepta-
tion


Communication
and notice of
acceptance


(6) Once a government or an urban transit
authority communicates its written acceptance
of the offer to the railway company, the right of
any other government or urban transit authority
to accept the offer is extinguished, and the rail-
way company shall notify the other govern-
ments and urban transit authorities of the ac-
ceptance.


(6) La communication, par écrit, de l’accep-
tation à la compagnie éteint le droit des autres
destinataires de l’offre; celle-ci leur notifie
l’acceptation de l’offre.


Acceptation


Net salvage
value


(7) If a government or an urban transit au-
thority accepts the offer, but cannot agree with
the railway company on the net salvage value
within 90 days after the acceptance, the Agency
may, on the application of the government, the
urban transit authority or the railway company,
determine the net salvage value.


(7) Si les parties ne peuvent s’entendre, dans
les quatre-vingt-dix jours suivant l’acceptation
de l’offre, sur la valeur nette de récupération,
l’Office la détermine, sur demande de l’une
d’elles.


Valeur nette de
récupération


Dismantling
permitted


(8) If the offer is not accepted, the railway
company may dismantle the siding or spur on
providing notice to the Agency.
2007, c. 19, s. 42.


(8) Si l’offre n’est pas acceptée, la compa-
gnie peut démonter la voie d’évitement ou l’épi
à la condition d’en aviser l’Office.
2007, ch. 19, art. 42.


Avis à l’Office
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Determination
of net salvage
value before
expiry of time to
accept offer


146.3 (1) A person to whom a railway line
is offered under section 145, or to whom a sid-
ing or spur is offered under section 146.2, may
apply to the Agency for a determination of the
net salvage value of the railway line, siding or
spur, as the case may be, at any time before the
expiry of the period available to the person to
accept the offer.


146.3 (1) Le destinataire de l’offre faite au
titre des articles 145 ou 146.2 peut, avant l’ex-
piration du délai imparti pour l’accepter, de-
mander à l’Office de déterminer la valeur nette
de récupération de la ligne, de la voie d’évite-
ment ou de l’épi, selon le cas.


Détermination
de la valeur nette
de récupération
avant l’accepta-
tion de l’offre


Notification of
application


(2) The applicant shall without delay pro-
vide a copy of the application to the railway
company, and the railway company shall with-
out delay notify every other person to whom
the offer was made and whose time to accept
the offer has not expired that an application for
a determination of the net salvage value was
made.


(2) Le demandeur envoie, sans délai, copie
de sa demande à la compagnie de chemin de
fer. Celle-ci en avise immédiatement les autres
destinataires de l’offre à l’égard desquels le dé-
lai d’acceptation n’est pas expiré.


Copie de la
demande


Effect of
application


(3) If an application is made under subsec-
tion (1), the time available to the applicant to
accept the offer expires on the day that is 30
days after the day the Agency notifies the ap-
plicant of its determination of the net salvage
value and the 30-day period for each other per-
son to accept the offer is calculated on the ex-
piry of the period available to the applicant to
accept the offer.


(3) Le demandeur dispose, après décision de
l’Office, d’un délai de trente jours pour accep-
ter l’offre. Les délais — de trente jours — dont
disposent respectivement les autres destina-
taires pour l’accepter commencent à courir à
compter de l’expiration du délai applicable au
demandeur.


Effet de la
demande


Costs (4) The applicant shall reimburse the Agen-
cy’s costs associated with the application.
2007, c. 19, s. 42.


(4) Le demandeur est tenu de rembourser à
l’Office les frais afférents à sa demande.
2007, ch. 19, art. 42.


Frais


Railway rights
of way


146.4 Sections 146.2 and 146.3 apply, with
any modifications that are necessary, to railway
rights-of-way, that are located in metropolitan
areas or within the territory served by any ur-
ban transit authority and in respect of which the
sidings and spurs have been dismantled, that a
railway company plans to sell, lease or other-
wise transfer.
2007, c. 19, s. 42.


146.4 Les articles 146.2 et 146.3 s’ap-
pliquent, avec les adaptations nécessaires, aux
emprises qui sont situées dans les régions mé-
tropolitaines ou sur le territoire desservi par une
administration de transport de banlieue, sur les-
quelles se trouvaient des voies d’évitement ou
des épis qui ont été démontés, et que la compa-
gnie de chemin de fer entend transférer, notam-
ment par vente ou bail.
2007, ch. 19, art. 42.


Emprises


Passenger
railway stations


146.5 Sections 146.2 and 146.3 apply, with
any modifications that are necessary, to passen-
ger railway stations in Canada that a railway
company plans to sell, lease or otherwise trans-
fer or dismantle.
2007, c. 19, s. 42.


146.5 Les articles 146.2 et 146.3 s’ap-
pliquent également, avec les adaptations néces-
saires, aux gares de voyageurs situées au
Canada que la compagnie de chemin de fer en-
tend transférer, notamment par vente ou bail,
ou démonter.
2007, ch. 19, art. 42.


Gares de
voyageurs
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DIVISION VI SECTION VI


TRANSPORTATION OF WESTERN GRAIN TRANSPORT DU GRAIN DE L’OUEST


Interpretation Définitions


Definitions 147. In this Division,


“crop year”
« campagne
agricole »


“crop year” means the period beginning on Au-
gust 1 in any year and ending on July 31 in the
next year;


“export”
« exportation »


“export”, in respect of grain, means shipment
by a vessel, as defined in section 2 of the
Canada Shipping Act, 2001 , to any destination
outside Canada and shipment by any other
mode of transport to the United States for use
of the grain in that country and not for ship-
ment out of that country;


“government
hopper car”
« wagon-trémie
du
gouvernement »


“government hopper car” means a hopper car
provided to a prescribed railway company by
the government of Canada or a province or by
the Canadian Wheat Board;


“grain”
« grain »


“grain” means


(a) any grain or crop included in Schedule II
that is grown in the Western Division, or any
product of it included in Schedule II that is
processed in the Western Division, or


(b) any grain or crop included in Schedule II
that is grown outside Canada and imported
into Canada, or any product of any grain or
crop included in Schedule II that is itself in-
cluded in Schedule II and is processed out-
side Canada and imported into Canada;


“joint line movement” [Repealed, 2000, c. 16,
s. 9]


“maximum rate scale” [Repealed, 2000, c. 16,
s. 9]


“movement”
« mouvement du
grain »


“movement”, in respect of grain, means the car-
riage of grain by a prescribed railway company
over a railway line from a point on any line
west of Thunder Bay or Armstrong, Ontario, to


(a) Thunder Bay or Armstrong, Ontario, or


(b) Churchill, Manitoba, or a port in British
Columbia for export,


but does not include the carriage of grain to a
port in British Columbia for export to the Unit-
ed States for consumption in that country;


147. Les définitions qui suivent s’appliquent
à la présente section.


« barème » [Abrogée, 2000, ch. 16, art. 9]


Définitions


« campagne agricole » Période commençant le
1er août et se terminant le 31 juillet de l’année
suivante.


« campagne
agricole »
“crop year”


« compagnie de chemin de fer régie » La Com-
pagnie des chemins de fer nationaux du
Canada, la Compagnie de chemin de fer Cana-
dien Pacifique et toute autre compagnie de che-
min de fer précisée par règlement.


« compagnie de
chemin de fer
régie »
“prescribed
railway
company”


« exportation » L’expédition de grain par bâti-
ment, au sens de l’article 2 de la Loi de 2001
sur la marine marchande du Canada, vers
toute destination à l’étranger ainsi que l’expédi-
tion de grain par tout autre moyen de transport
vers les États-Unis pour l’utilisation dans ce
pays et non pour expédition hors de celui-ci.


« exportation »
“export”


« grain »
a) Grain ou plante mentionnés à l’annexe II
et cultivés dans la région de l’Ouest, y étant
assimilés les produits mentionnés à cette an-
nexe provenant de leur transformation dans
cette région;


b) grain ou plante mentionnés à l’annexe II
et importés au Canada après avoir été culti-
vés à l’étranger, y étant assimilés les produits
mentionnés à cette annexe qui, d’une part,
proviennent de la transformation à l’étranger
de grains ou plantes qui y sont également
mentionnés et, d’autre part, ont été importés
au Canada.


« grain »
“grain”


« mouvement du grain » Transport du grain par
une compagnie de chemin de fer régie sur toute
ligne soit dans le sens ouest-est à destination de
Thunder Bay ou d’Armstrong (Ontario), soit au
départ de tout point situé à l’ouest de Thunder
Bay ou d’Armstrong et à destination de Chur-
chill (Manitoba) ou d’un port de la Colombie-
Britannique, pour exportation. La présente défi-
nition ne s’applique pas au grain exporté d’un
port de la Colombie-Britannique aux États-Unis
pour consommation.


« mouvement sur ligne conjointe » [Abrogée,
2000, ch. 16, art. 9]


« mouvement du
grain »
“movement”
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“port in British
Columbia”
« port de la
Colombie-
Britannique »


“port in British Columbia” means Vancouver,
North Vancouver, New Westminster, Roberts
Bank, Prince Rupert, Ridley Island, Burnaby,
Fraser Mills, Fraser Surrey, Fraser Wharves,
Lake City, Lulu Island Junction, Port Coquit-
lam, Port Moody, Steveston, Tilbury and
Woodwards Landing;


“prescribed
railway
company”
« compagnie de
chemin de fer
régie »


“prescribed railway company” means the Cana-
dian National Railway Company, the Canadian
Pacific Railway Company and any railway
company that may be specified in the regula-
tions;


“Western
Division”
« région de
l’Ouest »


“Western Division” means the part of Canada
lying west of the meridian passing through the
eastern boundary of the City of Thunder Bay,
including the whole of the Province of Manito-
ba.
1996, c. 10, s. 147; 2000, c. 16, s. 9; 2001, c. 26, s. 282;
2005, c. 24, s. 3.


« port de la Colombie-Britannique » Vancouver,
North Vancouver, New Westminster, Roberts
Bank, Prince Rupert, Ridley Island, Burnaby,
Fraser Mills, Fraser Surrey, Fraser Wharves,
Lake City, Lulu Island Junction, Port Coquit-
lam, Port Moody, Steveston, Tilbury et Wood-
wards Landing.


« port de la
Colombie-
Britannique »
“port in British
Columbia”


« région de l’Ouest » La partie du Canada située
à l’ouest du méridien qui coupe la limite est de
la ville de Thunder Bay, y compris toute la pro-
vince du Manitoba.


« région de
l’Ouest »
“Western
Division”


« wagon-trémie du gouvernement » Wagon-tré-
mie fourni à une compagnie de chemin de fer
régie par le gouvernement fédéral, le gouverne-
ment d’une province ou la Commission cana-
dienne du blé.
1996, ch. 10, art. 147; 2000, ch. 16, art. 9; 2001, ch. 26, art.
282; 2005, ch. 24, art. 3.


« wagon-trémie
du
gouvernement »
“government
hopper car”


Application of Division IV Application de la section IV


Application to
tariffs and rates


148. The provisions of Division IV apply,
with such modifications as the circumstances
require, to tariffs and rates under this Division
to the extent that those provisions are not in-
consistent with this Division.


148. Les dispositions de la section IV s’ap-
pliquent, avec les adaptations nécessaires, aux
tarifs et aux taux prévus par la présente section,
sauf incompatibilité avec celle-ci.


Application de
la section IV


Tariffs Tarifs


Issuance and
publication


149. (1) A prescribed railway company
shall issue and publish tariffs that include sin-
gle car rates in respect of the movement of
grain from each grain delivery point on its rail-
way.


149. (1) Chaque compagnie de chemin de
fer régie doit établir et publier des tarifs où fi-
gurent notamment des taux pour le mouvement
du grain par wagon unique sur ses lignes à par-
tir de chaque point de livraison.


Établissement et
publication du
tarif


Prohibition (2) No prescribed railway company shall es-
tablish a single car rate in a tariff in respect of
the movement of grain from a grain delivery
point on one of its branch lines that is more
than three per cent higher than any single car
rate in its tariffs for the movement of the same
type of grain under substantially similar condi-
tions for a substantially similar distance from
the grain delivery point on one of its main lines
that is nearest, as measured in a straight line, to
the grain delivery point on the branch line.
1996, c. 10, s. 149, c. 18, s. 41; 2000, c. 16, s. 10.


(2) Il est interdit à une compagnie de chemin
de fer régie de fixer dans un tarif, pour le mou-
vement de grain par wagon unique à partir d’un
point de livraison sur un de ses embranche-
ments, un taux supérieur de trois pour cent à un
taux pour wagon unique figurant dans les tarifs
établis par elle pour le mouvement du même
type de grain dans des circonstances et sur une
distance sensiblement analogues à partir du
point de livraison sur une de ses lignes princi-
pales le plus rapproché, en ligne droite, du
point de livraison sur l’embranchement.
1996, ch. 10, art. 149, ch. 18, art. 41; 2000, ch. 16, art. 10.


Interdiction


Maximum Grain Revenue Entitlement Revenu admissible maximal


Ceiling 150. (1) A prescribed railway company’s
revenues, as determined by the Agency, for the
movement of grain in a crop year may not ex-


150. (1) Le revenu d’une compagnie de
chemin de fer régie pour le mouvement du
grain au cours d’une campagne agricole, calcu-


Plafond
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ceed the company’s maximum revenue entitle-
ment for that year as determined under subsec-
tion 151(1).


lé par l’Office, ne peut excéder son revenu ad-
missible maximal, calculé conformément au
paragraphe 151(1), pour cette campagne.


Payment of
excess and
penalty


(2) If a prescribed railway company’s rev-
enues, as determined by the Agency, for the
movement of grain in a crop year exceed the
company’s maximum revenue entitlement for
that year as determined under subsection
151(1), the company shall pay out the excess
amount, and any penalty that may be specified
in the regulations, in accordance with the regu-
lations.


(2) Si le revenu d’une compagnie de chemin
de fer régie pour le mouvement du grain au
cours d’une campagne agricole, calculé par
l’Office, excède son revenu admissible maxi-
mal, calculé conformément au paragraphe
151(1), pour cette campagne, la compagnie
verse l’excédent et toute pénalité réglementaire
en conformité avec les règlements.


Remboursement
et pénalité en cas
d’excédent


Items not
included in
revenue


(3) For the purposes of this section, a pre-
scribed railway company’s revenue for the
movement of grain in a crop year shall not in-
clude


(a) incentives, rebates or any similar reduc-
tions paid or allowed by the company;


(b) any amount that is earned by the compa-
ny and that the Agency determines is reason-
able to characterize as a performance penalty
or as being in respect of demurrage or for the
storage of railway cars loaded with grain; or


(c) compensation for running rights.


(3) Pour l’application du présent article, sont
exclus du revenu d’une compagnie de chemin
de fer régie pour le mouvement du grain au
cours d’une campagne agricole :


a) les incitatifs, rabais ou réductions sem-
blables versés ou accordés par la compagnie;


b) les recettes attribuables aux amendes pour
non-exécution, aux droits de stationnement
et aux droits de stockage des wagons chargés
de grain que l’Office estime justifié de consi-
dérer comme telles;


c) les indemnités pour les droits de circula-
tion.


Exclusion


Impermissible
reductions


(4) For the purposes of this section, a pre-
scribed railway company’s revenue for the
movement of grain in a crop year shall not be
reduced by amounts paid or allowed as dispatch
by the company for loading or unloading grain
before the expiry of the period agreed on for
loading or unloading the grain.


(4) Pour l’application du présent article, ne
sont pas déduites du revenu d’une compagnie
de chemin de fer régie pour le mouvement du
grain au cours d’une campagne agricole les
sommes versées ou les réductions accordées
par elle à titre de primes de célérité pour le
chargement ou le déchargement du grain avant
la fin du délai convenu.


Sommes non
déduites


Reductions from
revenue


(5) For the purposes of this section, if the
Agency determines that it was reasonable for a
prescribed railway company to make a contri-
bution for the development of grain-related fa-
cilities to a grain handling undertaking that is
not owned by the company, the company’s rev-
enue for the movement of grain in a crop year
shall be reduced by any amount that the Agen-
cy determines constitutes the amortized amount
of the contribution by the company in the crop
year.


(5) Pour l’application du présent article, est
déduite du revenu d’une compagnie de chemin
de fer régie pour le mouvement du grain au
cours d’une campagne agricole la somme qui,
selon l’Office, constitue la portion amortie de
toute contribution versée par la compagnie, au
cours de la campagne, à une entreprise de ma-
nutention de grain n’appartenant pas à la com-
pagnie pour l’aménagement d’installations liées
au grain si l’Office estime qu’il était raison-
nable de verser cette contribution.


Déductions


Agency to
determine
revenue


(6) The Agency shall make the determina-
tion of a prescribed railway company’s rev-
enues for the movement of grain in a crop year


(6) L’Office calcule le montant du revenu de
chaque compagnie de chemin de fer régie pour
le mouvement du grain au cours d’une cam-


Calcul du revenu
des compagnies
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on or before December 31 of the following
crop year.
1996, c. 10, s. 150; 2000, c. 16, s. 10.


pagne agricole au plus tard le 31 décembre de
la campagne suivante.
1996, ch. 10, art. 150; 2000, ch. 16, art. 10.


150.1 to 150.4 [Repealed, 2000, c. 16, s. 10] 150.1 à 150.4 [Abrogés, 2000, ch. 16, art.
10]


Maximum
revenue
entitlement


151. (1) A prescribed railway company’s
maximum revenue entitlement for the move-
ment of grain in a crop year is the amount de-
termined by the Agency in accordance with the
formula


[A/B + ((C - D) × $0.022)] × E × F


where


A is the company’s revenues for the move-
ment of grain in the base year;


B is the number of tonnes of grain involved in
the company’s movement of grain in the
base year;


C is the number of miles of the company’s av-
erage length of haul for the movement of
grain in that crop year as determined by the
Agency;


D is the number of miles of the company’s av-
erage length of haul for the movement of
grain in the base year;


E is the number of tonnes of grain involved in
the company’s movement of grain in the
crop year as determined by the Agency; and


F is the volume-related composite price index
as determined by the Agency.


151. (1) Le revenu admissible maximal
d’une compagnie de chemin de fer régie pour le
mouvement du grain au cours d’une campagne
agricole est calculé par l’Office selon la for-
mule suivante :


[A/B + ((C - D) × 0,022 $)] × E × F


où


A représente le revenu de la compagnie pour
le mouvement du grain au cours de l’année
de référence;


B le nombre de tonnes métriques correspon-
dant aux mouvements de grain effectués par
la compagnie au cours de l’année de réfé-
rence;


C le nombre de milles correspondant à la lon-
gueur moyenne des mouvements de grain
effectués par la compagnie au cours de la
campagne agricole, tel qu’il est déterminé
par l’Agence;


D le nombre de milles correspondant à la lon-
gueur moyenne des mouvements de grain
effectués par la compagnie au cours de l’an-
née de référence;


E le nombre de tonnes métriques correspon-
dant aux mouvements de grain effectués par
la compagnie au cours de la campagne agri-
cole, tel qu’il est déterminé par l’Office;


F l’indice des prix composite afférent au vo-
lume, tel qu’il est déterminé par l’Office.


Revenu
admissible
maximal


Canadian
National
Railway
Company


(2) For the purposes of subsection (1), in the
case of the Canadian National Railway Compa-
ny,


(a) A is $348,000,000;


(b) B is 12,437,000; and


(c) D is 1,045.


(2) Pour l’application du paragraphe (1),
dans le cas de la Compagnie des chemins de fer
nationaux du Canada :


a) A est égal à 348 000 000 $;


b) B est égal à 12 437 000;


c) D est égal à 1 045.


Compagnie des
chemins de fer
nationaux du
Canada


Canadian Pacific
Railway
Company


(3) For the purposes of subsection (1), in the
case of the Canadian Pacific Railway Compa-
ny,


(a) A is $362,900,000;


(b) B is 13,894,000; and


(3) Pour l’application du paragraphe (1),
dans le cas de la Compagnie de chemin de fer
Canadien Pacifique :


a) A est égal à 362 900 000 $;


b) B est égal à 13 894 000;


Compagnie de
chemin de fer
Canadien
Pacifique
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(c) D is 897. c) D est égal à 897.


Volume-related
composite price
index


(4) The following rules are applicable to the
volume-related composite price index:


(a) in the crop year 2000-2001, the index is
deemed to be 1.0;


(b) the index applies in respect of all of the
prescribed railway companies; and


(c) the Agency shall make adjustments to
the index to reflect the costs incurred by the
prescribed railway companies for the pur-
pose of obtaining cars as a result of the sale,
lease or other disposal or withdrawal from
service of government hopper cars and the
costs incurred by the prescribed railway
companies for the maintenance of cars that
have been so obtained.


(4) Les règles suivantes s’appliquent à l’in-
dice des prix composite afférent au volume :


a) l’indice pour la campagne agricole
2000-2001 est égal à 1,0;


b) l’indice est applicable à toutes les compa-
gnies de chemin de fer régies;


c) l’Office ajuste l’indice afin de tenir
compte des coûts supportés par les compa-
gnies de chemin de fer régies, d’une part,
pour l’obtention de wagons à la suite de la
disposition, notamment par vente ou loca-
tion, ou de la mise hors de service de wa-
gons-trémies du gouvernement et, d’autre
part, pour l’entretien des wagons ainsi obte-
nus.


Indice des prix
composite
afférent au
volume


When Agency to
make determina-
tion


(5) The Agency shall make the determina-
tion of a prescribed railway company’s maxi-
mum revenue entitlement for the movement of
grain in a crop year under subsection (1) on or
before December 31 of the following crop year
and shall make the determination of the vol-
ume-related composite price index on or before
April 30 of the previous crop year.


(5) L’Office calcule le montant du revenu
admissible maximal pour le mouvement du
grain de chaque compagnie de chemin de fer
régie au cours d’une campagne agricole au plus
tard le 31 décembre de la campagne suivante et
calcule l’indice des prix composite afférent au
volume pour cette campagne au plus tard le 30
avril de la campagne précédente.


Délai pour le
calcul du revenu
admissible
maximal et de
l’indice


Making of
adjustments


(6) Despite subsection (5), the Agency shall
make the adjustments referred to in paragraph
(4)(c) at any time that it considers appropriate
and determine the date when the adjusted index
takes effect.
1996, c. 10, s. 151; 2000, c. 16, s. 10; 2007, c. 19, s. 43.


(6) Malgré le paragraphe (5), l’Office effec-
tue les ajustements visés à l’alinéa (4)c) lors-
qu’il l’estime indiqué, et détermine la date de
prise d’effet de l’indice ainsi ajusté.
1996, ch. 10, art. 151; 2000, ch. 16, art. 10; 2007, ch. 19,
art. 43.


Ajustements


List of Available Sidings Liste des voies d’évitement


List of available
sidings


151.1 (1) A prescribed railway company
shall prepare and keep up to date a list of the
sidings that it makes available in the Western
Division where railway cars that are allocated
by the Canadian Grain Commission under sub-
section 87(2) of the Canada Grain Act can be
loaded.


151.1 (1) La compagnie de chemin de fer
régie est tenue d’établir et de tenir à jour la liste
de ses voies d’évitement situées dans la région
de l’Ouest où peuvent être chargés des wagons
affectés par la Commission canadienne des
grains au titre du paragraphe 87(2) de la Loi sur
les grains du Canada.


Liste des voies
d’évitement
disponibles


Publication of
list


(2) The railway company shall publish the
list on its Internet site.


(2) Elle publie sa liste sur son site Internet. Publication de la
liste


Removal from
list


(3) The railway company may remove a sid-
ing from the list only after the expiry of 60
days after the publication of a notice of its in-
tention to do so in a newspaper of general cir-
culation in the area where the siding is located.
2008, c. 5, s. 6.


(3) Elle ne peut supprimer une voie d’évite-
ment de la liste qu’à l’expiration d’un délai de
soixante jours suivant la publication d’un avis à
cet effet dans un journal à grande diffusion
dans la région concernée.
2008, ch. 5, art. 6.


Suppression de
la liste
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Regulations Règlements


Regulations 152. The Governor in Council may make
regulations


(a) specifying railway companies for the
purposes of the definition “prescribed rail-
way company” in section 147;


(b) specifying, in respect of a prescribed
railway company other than the Canadian
National Railway Company or the Canadian
Pacific Railway Company,


(i) revenues for the movement of grain in
the base year,


(ii) the number of tonnes for the move-
ment of grain in the base year, and


(iii) the average length of haul for the
movement of grain in the base year;


(c) specifying a penalty for the purposes of
subsection 150(2) and respecting the paying
out of the penalty and the excess amount;
and


(d) for carrying out the purposes and provi-
sions of this Division.


1996, c. 10, s. 152; 2000, c. 16, s. 10.


152. Le gouverneur en conseil peut, par rè-
glement :


a) préciser des compagnies de chemin de fer
pour l’application de la définition de « com-
pagnie de chemin de fer régie » à l’article
147;


b) prévoir, à l’égard des compagnies de che-
min de fer régies, à l’exception de la Compa-
gnie des chemins de fer nationaux du Canada
et la Compagnie de chemin de fer Canadien
Pacifique :


(i) le revenu pour le mouvement du grain
au cours de l’année de référence,


(ii) le nombre de tonnes métriques de
grain transporté au cours de l’année de ré-
férence,


(iii) la longueur moyenne des mouve-
ments de grain effectués au cours de l’an-
née de référence;


c) prévoir une pénalité pour l’application du
paragraphe 150(2) et régir le versement de
celle-ci et de l’excédent pour l’application de
ce paragraphe;


d) prendre toute autre mesure réglementaire
pour l’application de la présente section.


1996, ch. 10, art. 152; 2000, ch. 16, art. 10.


Règlements


DIVISION VI.1 SECTION VI.1


PUBLIC PASSENGER SERVICE PROVIDERS SOCIÉTÉS DE TRANSPORT PUBLIQUES


Dispute Resolution Règlement de différends


Application 152.1 (1) Whenever a public passenger serv-
ice provider and a railway company are unable
to agree in respect of any matter raised in the
context of the negotiation of any agreement
concerning the use of the railway company’s
railway, land, equipment, facilities or services
by the public passenger service provider or
concerning the conditions, or the amount to be
paid, for that use, the public passenger service
provider may, after reasonable efforts to re-
solve the matter have been made, apply to the
Agency to decide the matter.


152.1 (1) En cas de différend survenant
entre une société de transport publique et une
compagnie de chemin de fer sur toute question
soulevée dans le cadre de la négociation d’un
accord et touchant l’utilisation de chemins de
fer, de terres, d’installations, d’équipements ou
de services de la compagnie, ou les conditions
afférentes ou le prix à payer pour leur utilisa-
tion, la société peut, à la suite d’efforts raison-
nables faits pour régler le différend, demander
à l’Office de trancher la question.


Demande


Application (2) Whenever a public passenger service
provider and a railway company are unable to
agree in respect of any matter raised in the con-
text of the implementation of any matter previ-
ously decided by the Agency, either the public


(2) En cas de différend survenant entre une
société de transport publique et une compagnie
de chemin de fer sur toute question soulevée
dans le cadre de la mise en oeuvre de l’accord
et concernant une question que l’Office a ré-


Demande
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passenger service provider or the railway com-
pany may, after reasonable efforts to resolve
the matter have been made, apply to the Agen-
cy to decide the matter.
2007, c. 19, s. 44.


glée, l’une ou l’autre des parties peut, à la suite
d’efforts raisonnables faits pour régler le diffé-
rend, demander à celui-ci de trancher la ques-
tion.
2007, ch. 19, art. 44.


Amount to be
fixed


152.2 (1) If, pursuant to an application
made under subsection 152.1(1), the Agency
fixes the amount to be paid by the public pas-
senger service provider for the use of any of the
railway company’s railway, land, equipment,
facilities or services, that amount must reflect
the cost associated with the public passenger
service provider’s use of that railway, land or
equipment or those facilities or services.


152.2 (1) La somme que l’Office fixe éven-
tuellement, au titre de la demande visée au pa-
ragraphe 152.1(1), pour l’utilisation de chemins
de fer, de terres, d’installations, d’équipements
ou de services de la compagnie de chemin de
fer par la société de transport publique doit re-
fléter les coûts liés à leur utilisation par celle-ci.


Somme fixée par
l’Office


Factors (2) In determining that amount, the Agency
must take into consideration, among other
things,


(a) the variable costs incurred by the railway
company as a result of the public passenger
service provider’s use of the railway compa-
ny’s railway, land, equipment, facilities or
services, including, but not limited to, its
variable costs incurred to maintain safe oper-
ations and to avoid congestion and undue de-
lay;


(b) the railway company’s cost of capital,
based on a rate set by the Agency, applied to
the net book value of the assets to be used by
the public passenger service provider, less
any amount to be paid by the public passen-
ger service provider in respect of those as-
sets;


(c) the cost of any improvements made by
the railway company in relation to the public
passenger service provider’s use of the rail-
way company’s railway, land, equipment, fa-
cilities or services;


(d) a reasonable contribution towards the
railway company’s constant costs; and


(e) the value of any benefits that would ac-
crue to the railway company from any in-
vestment made by the public passenger ser-
vice provider.


2007, c. 19, s. 44.


(2) Pour la fixation de la somme, l’Office
tient compte notamment des éléments suivants :


a) les frais variables supportés par la compa-
gnie de chemin de fer en raison de l’utilisa-
tion de ses chemins de fer, terres, installa-
tions, équipements ou services par la société
de transport publique, notamment ceux qui
sont nécessaires pour les exploiter en toute
sécurité et pour éviter la trop grande densité
de circulation et les retards indus;


b) le coût du capital de l’actif de la compa-
gnie utilisé par la société, lequel s’obtient par
application du taux fixé par l’Office au mon-
tant de la valeur nette aux livres de l’actif et
soustraction des sommes à payer par la so-
ciété à l’égard de celui-ci;


c) les frais supportés par la compagnie en
raison des améliorations faites en vue de l’u-
tilisation de ses chemins de fer, terres, instal-
lations, équipements ou services par la socié-
té;


d) une contribution raisonnable de la société
aux frais fixes de la compagnie;


e) la valeur des avantages que la compagnie
retire des investissements faits par la société.


2007, ch. 19, art. 44.


Éléments


Duration of
decision


152.3 Any decision of the Agency in respect
of an application made under subsection
152.1(1) is binding on the parties for a period
of five years after the day on which the deci-


152.3 La décision prise par l’Office au titre
de la demande visée au paragraphe 152.1(1) lie
les parties pendant les cinq années suivant sa


Durée de la
décision
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sion is made, or for any other period agreed to
by the parties that is specified in the decision.
2007, c. 19, s. 44.


prise ou pour la période spécifiée dont
conviennent les parties.
2007, ch. 19, art. 44.


Agreements Accords


Providing copies 152.4 (1) A railway company or a public
passenger service provider must provide to any
person who requests it


(a) a copy of any agreement entered into on
or after the day on which this section comes
into force concerning the use of the railway
company’s railway, land, equipment, facili-
ties or services; and


(b) subject to subsection (2), a copy of any
agreement entered into before the day on
which this section comes into force concern-
ing the use of the railway company’s rail-
way, land, equipment, facilities or services.


152.4 (1) La compagnie de chemin de fer
ou la société de transport publique est tenue de
fournir à quiconque lui en fait la demande :


a) une copie de tout accord conclu depuis la
date d’entrée en vigueur du présent article et
concernant l’utilisation des chemins de fer,
terres, installations, équipements ou services
en cause;


b) sous réserve du paragraphe (2), une copie
de tout accord conclu avant la date d’entrée
en vigueur du présent article et concernant
l’utilisation des chemins de fer, terres, instal-
lations, équipements ou services en cause.


Obligation de
fournir une
copie de
l’accord


Exclusion (2) The Agency may, on application by a
railway company or a public passenger service
provider, exclude an agreement, or any speci-
fied portion of an agreement, from the applica-
tion of paragraph (1)(b) on the grounds that
harm would likely result to the applicant if the
agreement, or the specified portion, were to be
disclosed.
2007, c. 19, s. 44.


(2) Sur demande de la compagnie ou de la
société, l’Office peut soustraire tout ou partie
de l’accord à l’application de l’alinéa (1)b) au
motif que sa divulgation causerait vraisembla-
blement un préjudice au demandeur.
2007, ch. 19, art. 44.


Exception


153. to 155. [Repealed, 2000, c. 16, s. 10] 153. à 155. [Abrogés, 2000, ch. 16, art. 10]


DIVISION VII SECTION VII


OTHER MATTERS AUTRES DISPOSITIONS


Accounting Comptabilité


Uniform
accounting
system for CN
and CP


156. (1) The Agency may prescribe for the
Canadian National Railway Company and the
Canadian Pacific Limited a uniform classifica-
tion and system of accounts of their assets, lia-
bilities, revenues, working expenditures, capi-
talization, traffic and operating statistics
relating to railway operations.


156. (1) L’Office peut fixer pour la Compa-
gnie des chemins de fer nationaux du Canada et
la compagnie Canadien Pacifique Limitée une
classification et un système uniformes de
comptes concernant l’actif, le passif, les re-
cettes, les frais d’exploitation, la capitalisation,
le trafic et les statistiques d’exploitation relatifs
aux opérations ferroviaires.


Classification
uniforme —
CN-CP


Uniform
accounting
system for other
railway
companies


(2) The Agency may prescribe for any other
railway company a uniform classification and
system as described in subsection (1) or in a
condensed form.


(2) L’Office peut fixer pour toute autre com-
pagnie de chemin de fer une classification et un
système uniformes du genre décrit au para-
graphe (1), ou une forme condensée de telle
classification et de tel système.


Classification
uniforme —
autres
compagnies


Items to be
classed


(3) The Agency may prescribe the items to
be classed as items relating to railway opera-
tions in the accounts.


(3) L’Office peut préciser les articles à in-
clure comme postes relatifs à l’exploitation fer-
roviaire dans les comptes.


Articles à classer
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Depreciation (4) The Agency may prescribe the classes of
property for which depreciation charges may
properly be included under operating expenses
in the accounts, and the rates of depreciation to
be charged with respect to each of the classes
of property.


(4) L’Office peut prévoir les catégories de
biens dont les frais de dépréciation peuvent ré-
gulièrement être inclus au titre des frais d’ex-
ploitation dans les comptes, ainsi que le taux ou
les taux de dépréciation à imputer à l’égard de
chaque catégorie de biens.


Dépréciation


Requirements to
keep accounts


(5) A railway company for which a classifi-
cation and system of accounts is prescribed
shall keep its accounts in accordance with the
prescribed classification and system.


(5) Chaque compagnie de chemin de fer as-
sujettie à une classification de comptes doit te-
nir ses comptes en conformité avec la classifi-
cation et le système prescrits.


Obligation


Determination of Costs Calcul des frais


Regulations for
determining
costs


157. (1) The Agency may make regulations
prescribing items and factors that it shall con-
sider in determining costs under this Part, in-
cluding depreciation and the cost of capital.


157. (1) L’Office peut, par règlement, pré-
voir les articles et facteurs, notamment les fac-
teurs de dépréciation et de coût du capital, dont
il tient compte dans le calcul des frais sous le
régime de la présente partie.


Règlement


Additional
considerations


(2) The Agency may also consider


(a) the principles of costing adopted by the
Royal Commission on Transportation ap-
pointed by the Order in Council dated May
13, 1959 in arriving at the conclusions con-
tained in its report; and


(b) later developments in railway costing
methods and techniques and current condi-
tions of railway operations.


(2) L’Office peut aussi tenir compte des
principes d’établissement du prix de revient
que la Commission royale d’enquête sur les
transports nommée par le décret en date du 13
mai 1959 a adoptés pour en arriver aux conclu-
sions contenues dans son rapport, ainsi que des
innovations apportées par la suite aux méthodes
et techniques de calcul des prix de revient fer-
roviaires et des conditions actuelles de l’exploi-
tation des chemins de fer.


Facteurs
déterminants


Computation of
costs of a
portion of an
undertaking


(3) If the costs of a portion of the railway of
a railway company, or one of its operations, are
to be computed


(a) for a particular period, the Agency must
include in the computation any of the costs
of the whole railway, or any other portion of
it, that, in the opinion of the Agency, are rea-
sonably attributable to the portion or opera-
tion, irrespective of when, in what manner or
by whom the costs were incurred; and


(b) in respect of future operations of the
company, the costs must be determined in
accordance with estimates made on any basis
that, in the opinion of the Agency, is reason-
able in the circumstances.


(3) Lorsque le calcul ne vise qu’une partie
des frais d’une compagnie de chemin de fer,
l’Office :


a) inclut dans le calcul ceux des frais de
l’ensemble ou de toute autre partie du che-
min de fer normalement attribuables, selon
lui, à la partie ou à l’exploitation pour la-
quelle le calcul est fait sans qu’il soit tenu
compte du moment, de la manière ou de l’o-
rigine des frais;


b) s’agissant des opérations futures, les dé-
termine d’après les prévisions établies sur la
base qu’il estime raisonnable en l’occur-
rence.


Calcul pour
partie


Determination
final and binding


(4) A determination of costs by the Agency
under this Part is final and binding on all inter-
ested or affected parties.


(4) Le calcul effectué en application de la
présente partie est définitif et opposable aux
parties intéressées ou visées.


Effet
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Agreements Accords


Agreements to
apply transporta-
tion law to
provincial
railways


157.1 (1) The Minister may enter into an
agreement with a provincial minister responsi-
ble for transportation matters providing for the
administration, in relation to persons who oper-
ate railways within the legislative authority of
the province, of any law respecting


(a) accident investigations and railway
crossings; or


(b) railway noise and vibration, or the regu-
lation of the rates and conditions of service
of railway companies, to the extent that those
matters are governed by this Act.


157.1 (1) Le ministre peut conclure avec un
ministre provincial chargé des transports un ac-
cord relatif à l’application, à des exploitants de
chemin de fer assujettis à la compétence légis-
lative de la province en cause, de toute loi
ayant trait :


a) aux enquêtes sur les accidents ou aux
franchissements ferroviaires;


b) au bruit et à la vibration résultant de l’ac-
tivité ferroviaire ou à la réglementation des
prix et conditions visant les services des che-
mins de fer dans la mesure où ces questions
sont régies par la présente loi.


Accords avec les
ministres des
transports
provinciaux


Designation (2) The Minister may designate any body
established under an Act of Parliament, or any
person or class of persons employed in the fed-
eral public administration, to administer the law
in accordance with the agreement.


(2) Le ministre peut désigner un organisme
établi par une loi fédérale ou une personne ou
catégorie de personnes oeuvrant au sein de
l’administration publique fédérale pour appli-
quer la loi conformément à cet accord.


Désignation


Functions, duties
and powers


(3) The designated body, person or class of
persons may perform any function or duty and
exercise any powers necessary for the enforce-
ment of the law, to the extent specified in the
agreement.
1996, c. 10, s. 157.1; 2003, c. 22, s. 224(E); 2007, c. 19, s.
46; 2012, c. 7, s. 39.


(3) L’organisme ou la personne ou catégorie
de personnes peut, dans la mesure spécifiée
dans l’accord, exercer les fonctions et les attri-
butions nécessaires à l’exécution de la loi.
1996, ch. 10, art. 157.1; 2003, ch. 22, art. 224(A); 2007, ch.
19, art. 46; 2012, ch. 7, art. 39.


Fonctions et
attributions


Agreements
made with
provincial
authorities


158. The Minister may enter into an agree-
ment with a provincial authority to authorize
the provincial authority to regulate the con-
struction and operation of a railway as well as
the rates and conditions of service in the same
manner and to the same extent as it may regu-
late a railway within its jurisdiction.
1996, c. 10, s. 158; 2007, c. 19, s. 47; 2012, c. 7, s. 40.


158. Le ministre peut conclure avec toute
autorité provinciale un accord autorisant celle-
ci à réglementer la construction et l’exploita-
tion de tout chemin de fer ainsi que les prix et
conditions visant les services; le cas échéant,
l’autorité exerce ce pouvoir de la même ma-
nière et dans la même mesure que celui qu’elle
peut exercer à l’égard d’un chemin de fer rele-
vant de sa compétence.
1996, ch. 10, art. 158; 2007, ch. 19, art. 47; 2012, ch. 7, art.
40.


Accords avec
des autorités
provinciales


PART IV PARTIE IV


ARBITRATIONS ARBITRAGES


DIVISION I SECTION I


FINAL OFFER ARBITRATION ARBITRAGE SUR L’OFFRE FINALE


Application of
sections 161 to
169


159. (1) Sections 161 to 169 apply only in
respect of matters arising between shippers and
carriers that involve


(a) the carriage of goods by air to which
Part II applies, other than their carriage inter-
nationally;


159. (1) Les articles 161 à 169 s’appliquent
exclusivement aux différends survenant entre
expéditeurs et transporteurs dans les domaines
suivants :


Application des
articles 161 à
169
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(b) the carriage of goods by railways to
which this Act applies, other than the car-
riage of goods in trailers or containers on flat
cars unless the containers arrive by water at a
port in Canada, served by only one railway
company, for further movement by rail or ar-
rive by rail at such a port in Canada for fur-
ther movement by water; or


(c) the carriage by water, for hire or reward,
of goods required for the maintenance or de-
velopment of a municipality or any perma-
nent settlement for northern marine resupply
purposes, other than goods required in rela-
tion to national defence or in relation to the
exploration for or the development, extrac-
tion or processing of oil, gas or any mineral.


a) le transport des marchandises sous le ré-
gime de la partie II, à l’exception du trans-
port international de marchandises par air;


b) le transport des marchandises par chemin
de fer sous le régime de la présente loi, à
l’exception de leur transport par remorques
ou conteneurs posés sur wagons plats, sauf si
les conteneurs arrivent par eau à un port du
Canada desservi par une seule compagnie de
chemin de fer en vue du transport ultérieur
par rail ou arrivent par rail à ce port du
Canada en vue du transport ultérieur par eau;


c) le transport par eau, à titre onéreux, de
marchandises nécessaires à l’entretien ou au
développement d’une municipalité ou d’un
établissement humain permanent aux fins de
l’approvisionnement par eau dans le nord, à
l’exclusion de celles destinées à la défense
nationale ou à la recherche, l’exploitation,
l’extraction ou la transformation du pétrole,
du gaz ou de minéraux.


Scope of
paragraph (1)(c)


(2) Paragraph (1)(c) applies only to resupply
services on


(a) the rivers, streams, lakes and other wa-
ters within the watershed of the Mackenzie
River;


(b) the territorial sea and internal waters of
Canada that are adjacent to the coast of the
mainland and islands of the Canadian Arctic
and situated within the area bounded by the
meridians of longitude 95° West and 141°
West and the parallels of latitude 66° 00′30″
North and 74°00′20″ North; and


(c) the internal waters of Canada comprised
in Spence Bay and Shepherd Bay and situat-
ed east of the meridian of longitude 95°
West.


(2) L’alinéa (1)c) ne s’applique qu’aux ser-
vices d’approvisionnement assurés dans :


a) les eaux du bassin hydrographique du
fleuve Mackenzie;


b) la mer territoriale et les eaux intérieures
du Canada contiguës à la côte du continent et
aux îles de l’Arctique canadien, situées à
l’intérieur de la région bornée par 95° et
141° de longitude ouest et 66°00′30″ et
74°00′20″ de latitude nord;


c) les eaux intérieures du Canada comprises
entre Spence Bay et la baie Shepherd et si-
tuées à l’est de 95° de longitude ouest.


Application de
l’alinéa (1)c)


Application (3) Paragraph (1)(c) applies only if


(a) the total register tonnage of all ships
used to provide the resupply service exceeds
fifty register tons; or


(b) the resupply service originates from a
point situated on the waters described in sub-
section (2).


(3) L’alinéa (1)c) ne s’applique :


a) à l’exploitation d’un service d’approvi-
sionnement que si le tonnage au registre total
des navires utilisés pour celui-ci dépasse cin-
quante tonneaux;


b) qu’aux services d’approvisionnement as-
surés en provenance d’un lieu situé dans les
eaux visées au paragraphe (2).


Non-application
de l’alinéa (1)c)


Rail passenger
services


160. Sections 161 to 169 also apply, with
any modifications that the circumstances re-
quire, in respect of the rates charged or pro-


160. Les articles 161 à 169 s’appliquent éga-
lement, avec les adaptations nécessaires, aux
prix appliqués ou proposés par une compagnie


Compagnies de
chemin de fer
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posed to be charged by, and in respect of any of
the conditions associated with the provision of
services by, a railway company to any other
railway company engaged in passenger rail ser-
vices, except a public passenger service
provider as defined in section 87.
1996, c. 10, s. 160; 2008, c. 5, s. 8.


de chemin de fer et aux conditions qu’elle im-
pose pour la fourniture de services à une autre
compagnie de chemin de fer se livrant au trans-
port de passagers qui n’est pas une société de
transport publique au sens de l’article 87.
1996, ch. 10, art. 160; 2008, ch. 5, art. 8.


Submission for
final offer
arbitration


161. (1) A shipper who is dissatisfied with
the rate or rates charged or proposed to be
charged by a carrier for the movement of
goods, or with any of the conditions associated
with the movement of goods, may, if the matter
cannot be resolved between the shipper and the
carrier, submit the matter in writing to the
Agency for a final offer arbitration to be con-
ducted by one arbitrator or, if the shipper and
the carrier agree, by a panel of three arbitrators.


161. (1) L’expéditeur insatisfait des prix ap-
pliqués ou proposés par un transporteur pour le
transport de marchandises ou des conditions
imposées à cet égard peut, lorsque le transpor-
teur et lui ne sont pas en mesure de régler eux-
mêmes la question, la soumettre par écrit à
l’Office pour arbitrage soit par un arbitre seul
soit, si le transporteur et lui y consentent, par
une formation de trois arbitres.


Recours à
l’arbitrage


Contents of
submission


(2) A copy of a submission under subsection
(1) shall be served on the carrier by the shipper
and the submission shall contain


(a) the final offer of the shipper to the carri-
er in the matter, excluding any dollar
amounts;


(b) [Repealed, 2000, c. 16, s. 11]


(c) an undertaking by the shipper to ship the
goods to which the arbitration relates in ac-
cordance with the decision of the arbitrator;


(d) an undertaking by the shipper to the
Agency whereby the shipper agrees to pay to
the arbitrator the fee for which the shipper is
liable under section 166 as a party to the ar-
bitration; and


(e) the name of the arbitrator, if any, that the
shipper and the carrier agreed should con-
duct the arbitration or, if they agreed that the
arbitration should be conducted by a panel of
three arbitrators, the name of an arbitrator
chosen by the shipper and the name of an ar-
bitrator chosen by the carrier.


(2) Un exemplaire de la demande d’arbi-
trage est signifié au transporteur par l’expédi-
teur; la demande contient :


a) la dernière offre faite par l’expéditeur au
transporteur, sans mention de sommes
d’argent;


b) [Abrogé, 2000, ch. 16, art. 11]


c) l’engagement par l’expéditeur d’expédier
les marchandises visées par l’arbitrage selon
les termes de la décision de l’arbitre;


d) l’engagement par l’expéditeur envers
l’Office de payer à l’arbitre les honoraires
auxquels il est tenu en application de l’article
166 à titre de partie à l’arbitrage;


e) le cas échéant, le nom de l’arbitre sur le-
quel l’expéditeur et le transporteur se sont
entendus ou, s’ils ont convenu que la ques-
tion soit soumise à une formation de trois ar-
bitres, le nom de l’arbitre choisi par l’expédi-
teur et le nom de celui choisi par le
transporteur.


Contenu de la
demande


Arbitration
precluded in
certain cases


(3) The Agency shall not have any matter
submitted to it by a shipper under subsection
(1) arbitrated if the shipper has not, at least five
days before making the submission, served on
the carrier a written notice indicating that the
shipper intends to submit the matter to the
Agency for a final offer arbitration.


(3) L’arbitrage prévu au paragraphe (1) est
écarté en cas de défaut par l’expéditeur de si-
gnifier, dans les cinq jours précédant la de-
mande, un avis écrit au transporteur annonçant
son intention de soumettre la question à l’Of-
fice pour arbitrage.


Arbitrage écarté
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Final offer
arbitration not a
proceeding


(4) A final offer arbitration is not a proceed-
ing before the Agency.
1996, c. 10, s. 161; 2000, c. 16, s. 11.


(4) La soumission d’une question à l’Office
pour arbitrage ne constitue pas une procédure
devant l’Office.
1996, ch. 10, art. 161; 2000, ch. 16, art. 11.


Soumission
d’une question
pour arbitrage


Submission of
final offers


161.1 (1) Within 10 days after a submission
is served under subsection 161(2), the shipper
and the carrier shall submit to the Agency their
final offers, including dollar amounts.


161.1 (1) L’expéditeur et le transporteur,
dans les dix jours suivant la signification de la
demande au titre du paragraphe 161(2), pré-
sentent chacun à l’Office leur dernière offre, en
y incluant la mention de sommes d’argent.


Délai de
présentation


Copies to the
parties


(2) Without delay after final offers are sub-
mitted under subsection (1) by both the shipper
and the carrier, the Agency shall provide the
shipper and the carrier with copies of each oth-
er’s final offer.


(2) Dès réception des offres présentées par
l’expéditeur et le transporteur conformément au
paragraphe (1), l’Office communique à chacun
l’offre de la partie adverse.


Communication
des offres


If no final offer
from a party


(3) If one party does not submit a final offer
in accordance with subsection (1), the final of-
fer submitted by the other party is deemed to be
the final offer selected by the arbitrator under
subsection 165(1).
2000, c. 16, s. 12.


(3) Si une partie ne se conforme pas au para-
graphe (1), la dernière offre de l’autre partie est
réputée celle que l’arbitre choisit au titre du pa-
ragraphe 165(1).
2000, ch. 16, art. 12.


Non-observation
du paragraphe
(1)


Arbitration 162. (1) Notwithstanding any application
filed with the Agency by a carrier in respect of
a matter, within five days after final offers are
received under subsection 161.1(1), the Agency
shall refer the matter for arbitration


(a) if the parties did not agree that the arbi-
tration should be conducted by a panel of
three arbitrators, to the arbitrator, if any,
named under paragraph 161(2)(e) or, if that
arbitrator is not, in the opinion of the Agen-
cy, available to conduct the arbitration or no
arbitrator is named, to an arbitrator on the list
of arbitrators referred to in section 169 who
the Agency chooses and determines is appro-
priate and available to conduct the arbitra-
tion; and


(b) if the parties agreed that the arbitration
should be conducted by a panel of three arbi-
trators,


(i) to the arbitrators named by the parties
under paragraph 161(2)(e) and to any arbi-
trator who those arbitrators have, within
10 days after the submission was served
under subsection 161(2), notified the
Agency that they have agreed on, or if
those arbitrators did not so notify the
Agency, to an arbitrator on the list of arbi-
trators referred to in section 169 who the
Agency chooses and determines is appro-


162. (1) Malgré la présentation par le trans-
porteur de toute demande relative à la question,
l’Office, dans les cinq jours suivant la réception
des deux offres présentées conformément au
paragraphe 161.1(1), renvoie la question :


a) à défaut de choix par les parties de sou-
mettre la question à une formation de trois
arbitres, à l’arbitre unique visé à l’alinéa
161(2)e), s’il est disponible pour mener l’ar-
bitrage ou, en l’absence de choix d’arbitre ou
cas de non-disponibilité, selon l’Office, de
l’arbitre choisi, à un arbitre que l’Office es-
time disponible et compétent et qui est inscrit
sur la liste établie en vertu de l’article 169;


b) en cas de choix par les parties de sou-
mettre la question à une formation de trois
arbitres :


(i) aux arbitres visés à l’alinéa 161(2)e)
et, soit à celui dont ils ont conjointement
soumis le nom à l’Office dans les dix jours
suivant la signification de la demande vi-
sée au paragraphe 161(2), soit, dans le cas
où ils ne soumettent aucun nom à l’Office
dans ce délai, à l’arbitre que l’Office es-
time disponible et compétent et qui est ins-
crit sur la liste établie en vertu de l’article
169,


(ii) si l’un des arbitres visés au sous-ali-
néa (i) n’est pas, selon l’Office, dispo-


Arbitrage
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priate and available to conduct the arbitra-
tion, or


(ii) if an arbitrator referred to in subpara-
graph (i) is not, in the opinion of the
Agency, available to conduct the arbitra-
tion, to the arbitrators named in that sub-
paragraph who are available and to an ar-
bitrator chosen by the Agency from the list
of arbitrators referred to in section 169
who the Agency determines is appropriate
and available to conduct the arbitration.


nible, à ceux qui le sont et à celui que
l’Office estime disponible et compétent et
qui est inscrit sur la liste établie en vertu
de l’article 169.


Interpretation (1.1) If a matter was referred to a panel of
arbitrators, every reference in subsections (1.2)
and (2) and sections 163 to 169 to an arbitrator
or the arbitrator shall be construed as a refer-
ence to a panel of arbitrators or the panel of ar-
bitrators, as the case may be.


(1.1) Aux paragraphes (1.2) et (2) et aux ar-
ticles 163 à 169, la mention de l’arbitre vaut
mention, le cas échéant, de la formation de trois
arbitres.


Assimilation


Delay in referral (1.2) If the shipper consents to an applica-
tion referred to in subsection (1) being heard
before the matter is referred to an arbitrator, the
Agency shall defer referring the matter until the
application is dealt with.


(1.2) Si l’expéditeur consent à ce que la de-
mande visée au paragraphe (1) soit entendue
avant le renvoi de l’affaire à l’arbitre, l’Office
diffère le renvoi jusqu’au prononcé de la déci-
sion sur la demande.


Différé du
renvoi à
l’arbitrage


Assistance by
Agency


(2) The Agency may, at the request of the
arbitrator, provide administrative, technical and
legal assistance to the arbitrator on a cost re-
covery basis.
1996, c. 10, s. 162; 2000, c. 16, s. 13.


(2) À la demande de l’arbitre, l’Office lui
offre, moyennant remboursement des frais, le
soutien administratif, technique et juridique
voulu.
1996, ch. 10, art. 162; 2000, ch. 16, art. 13.


Soutien


Decision or
order affecting a
matter being
arbitrated


162.1 The Agency may, in addition to any
other decision or order it may make, order that
an arbitration be discontinued, that it be contin-
ued subject to the terms and conditions that the
Agency may fix or that the decision of the arbi-
trator be set aside if


(a) the Agency makes a decision or an order
arising out of an application that is in respect
of a matter submitted to the Agency for a fi-
nal offer arbitration and that is filed by a car-
rier before the matter is referred to arbitra-
tion; and


(b) the decision or order affects the arbitra-
tion.


2000, c. 16, s. 14.


162.1 S’il rend une décision ou prend un ar-
rêté sur une demande présentée par un transpor-
teur relativement à une affaire soumise à l’Of-
fice pour arbitrage avant que l’arbitre en soit
saisi et que la décision ou l’arrêté porte atteinte
à l’arbitrage, l’Office peut, par arrêté, en plus
de tout autre arrêté qu’il peut prendre ou de
toute autre décision qu’il peut rendre, mettre fin
à l’arbitrage, l’assujettir aux conditions qu’il
fixe ou annuler la décision de l’arbitre.
2000, ch. 16, art. 14.


Décision portant
atteinte à
l’arbitrage


Procedure 163. (1) In the absence of an agreement by
the arbitrator and the parties as to the procedure
to be followed, a final offer arbitration shall be
governed by the rules of procedure made by the
Agency.


163. (1) L’Office peut établir les règles de
procédure applicables à l’arbitrage dans les cas
où les parties et l’arbitre ne peuvent s’entendre
sur la procédure.


Procédure


Procedure
generally


(2) The arbitrator shall conduct the arbitra-
tion proceedings as expeditiously as possible


(2) L’arbitre mène l’arbitrage aussi rapide-
ment que possible et, sous réserve des règles vi-


Disposition
générale
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and, subject to the procedure referred to in sub-
section (1), in the manner the arbitrator consid-
ers appropriate having regard to the circum-
stances of the matter.


sées au paragraphe (1), de la manière qu’il es-
time la plus indiquée dans les circonstances.


Exchange of
information


(3) Within fifteen days after the Agency
refers a matter for arbitration, the parties shall
exchange the information that they intend to
submit to the arbitrator in support of their final
offers.


(3) Dans les quinze jours suivant le renvoi
de l’affaire à un arbitre, les parties s’échangent
les renseignements qu’elles ont l’intention de
présenter à l’arbitre à l’appui de leurs dernières
offres.


Échange de
renseignements


Interrogatories (4) Within seven days after receipt of the in-
formation referred to in subsection (3), each
party may direct interrogatories to the other,
which shall be answered within fifteen days af-
ter their receipt.


(4) Dans les sept jours suivant réception des
renseignements visés au paragraphe (3), chaque
partie peut adresser à l’autre des interrogatoires
écrits auxquels il doit être répondu dans les
quinze jours suivant leur réception.


Interrogatoires


Withholding of
information


(5) If a party unreasonably withholds infor-
mation that the arbitrator subsequently deems
to be relevant, that withholding shall be taken
into account by the arbitrator in making a deci-
sion.


(5) Si une partie dissimule de façon dérai-
sonnable des renseignements que l’arbitre juge
ultérieurement pertinents, l’arbitre tient compte
de cette dissimulation dans sa décision.


Information
dissimulée


Arbitration
information


164. (1) The arbitrator shall, in conducting
a final offer arbitration between a shipper and a
carrier, have regard to the information provided
to the arbitrator by the parties in support of
their final offers and, unless the parties agree to
limit the amount of information to be provided,
to any additional information that is provided
by the parties at the arbitrator’s request.


164. (1) Dans un cas d’arbitrage entre un
expéditeur et un transporteur, l’arbitre tient
compte des renseignements que lui fournissent
les parties à l’appui de leurs dernières offres et,
sauf accord entre les parties à l’effet de res-
treindre la quantité des renseignements à four-
nir à l’arbitre, des renseignements supplémen-
taires que celles-ci lui ont fournis à sa
demande.


Renseignements
à prendre en
considération


Arbitration
considerations


(2) Unless the parties agree otherwise, in
rendering a decision the arbitrator shall have re-
gard to whether there is available to the shipper
an alternative, effective, adequate and competi-
tive means of transporting the goods to which
the matter relates and to all considerations that
appear to the arbitrator to be relevant to the
matter.


(2) Sauf accord entre les parties à l’effet
contraire, l’arbitre tient également compte de la
possibilité pour l’expéditeur de faire appel à un
autre mode de transport efficace, bien adapté et
concurrentiel, des marchandises en question
ainsi que de tout autre élément utile.


Éléments à
prendre en
considération


Summary
process


164.1 If the Agency determines that a ship-
per’s final offer submitted under subsection
161.1(1) involves freight charges in an amount
of not more than $750,000 and the shipper did
not indicate a contrary intention when submit-
ting the offer, sections 163 and 164 do not ap-
ply and the arbitration shall proceed as follows:


(a) within seven days after a matter is re-
ferred to an arbitrator, the shipper and the
carrier may file with the arbitrator a response
to the final offer of the other party;


(b) subject to paragraph (c), the arbitrator
shall decide the matter on the basis of the fi-


164.1 Si l’Office établit que la valeur des
frais de transport de marchandises visés par la
dernière offre d’un expéditeur présentée
conformément au paragraphe 161.1(1) est d’au
plus 750 000 $, les articles 163 et 164 ne s’ap-
pliquent pas et l’affaire soumise à l’arbitrage
est entendue selon la procédure sommaire ci-
après, sauf si l’expéditeur a indiqué à l’Office
son intention contraire lors de la présentation
de l’offre :


a) l’expéditeur et le transporteur disposent
de sept jours à compter du renvoi de l’affaire
à l’arbitrage pour déposer une réponse à la
dernière offre de l’autre partie;


Procédure
sommaire
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nal offers and any response filed under para-
graph (a); and


(c) if the arbitrator considers it necessary,
the arbitrator may invite the parties to make
oral representations or may ask the parties to
appear before him or her to provide further
information.


2000, c. 16, s. 15.


b) sous réserve de l’alinéa c), l’arbitre rend
sa décision sur le fondement des dernières
offres et des réponses des parties;


c) s’il l’estime nécessaire, l’arbitre peut in-
viter les parties à lui présenter oralement des
observations ou à comparaître devant lui
pour lui fournir des renseignements.


2000, ch. 16, art. 15.


Decision of
arbitrator


165. (1) The decision of the arbitrator in
conducting a final offer arbitration shall be the
selection by the arbitrator of the final offer of
either the shipper or the carrier.


165. (1) L’arbitre rend sa décision en choi-
sissant la dernière offre de l’expéditeur ou celle
du transporteur.


Décision de
l’arbitre


Requirements re
decision


(2) The decision of the arbitrator shall


(a) be in writing;


(b) unless the parties agree otherwise, be
rendered within 60 days or, in the case of an
arbitration conducted in accordance with sec-
tion 164.1, 30 days after the date on which
the submission for the final offer arbitration
was received by the Agency; and


(c) unless the parties agree otherwise, be
rendered so as to apply to the parties for a
period of one year or any lesser period that
may be appropriate, having regard to the ne-
gotiations between the parties that preceded
the arbitration.


(2) La décision de l’arbitre est rendue :


a) par écrit;


b) sauf accord entre les parties à l’effet
contraire, dans les soixante jours suivant la
date de réception par l’Office de la demande
d’arbitrage ou, dans le cas de la demande en-
tendue conformément à l’article 164.1, dans
les trente jours suivant cette date;


c) sauf accord entre les parties à l’effet
contraire, de manière à être applicable à
celles-ci pendant un an, ou le délai inférieur
indiqué, eu égard aux négociations ayant eu
lieu entre les parties avant l’arbitrage.


Décision de
l’arbitre


Incorporation in
tariff


(3) The carrier shall, without delay after the
arbitrator’s decision, set out the rate or rates or
the conditions associated with the movement of
goods that have been selected by the arbitrator
in a tariff of the carrier, unless, where the carri-
er is entitled to keep the rate or rates or condi-
tions confidential, the parties to the arbitration
agree to include the rate or rates or conditions
in a contract that the parties agree to keep con-
fidential.


(3) Le transporteur inscrit, sans délai après
la décision de l’arbitre, les prix ou conditions
liés à l’acheminement des marchandises choisis
par l’arbitre dans un tarif du transporteur, sauf
si, dans les cas où celui-ci a droit de ne pas dé-
voiler les prix ou conditions, les parties à l’arbi-
trage conviennent de les inclure dans un contrat
confidentiel conclu entre les parties.


Insertion dans le
tarif


Reasons not
required


(4) No reasons shall be set out in the deci-
sion of the arbitrator.


(4) La décision de l’arbitre n’énonce pas les
motifs.


Motivation de la
décision


Reasons may be
requested


(5) The arbitrator shall, if requested by all of
the parties to the arbitration within 30 days or,
in the case of an arbitration conducted in accor-
dance with section 164.1, seven days after the
decision of the arbitrator, give written reasons
for the decision.


(5) Sur demande de toutes les parties à l’ar-
bitrage présentée dans les trente jours suivant la
décision de l’arbitre ou, dans le cas de la de-
mande entendue conformément à l’article
164.1, dans les sept jours suivant la décision,
l’arbitre donne par écrit les motifs de sa déci-
sion.


Motivation de la
décision


Application of
decision


(6) Except where both parties agree other-
wise,


(6) Sauf accord entre les parties à l’effet
contraire :


Application de
la décision







Canada Transportation — May 25, 2015


110


(a) the decision of the arbitrator on a final
offer arbitration shall be final and binding
and be applicable to the parties as of the date
on which the submission for the arbitration
was received by the Agency from the ship-
per, and is enforceable as if it were an order
of the Agency; and


(b) the arbitrator shall direct in the decision
that interest at a reasonable rate specified by
the arbitrator shall be paid to one of the par-
ties by the other on moneys that, as a result
of the application of paragraph (a), are owed
by a party for the period between the date re-
ferred to in that paragraph and the date of the
payment.


a) la décision de l’arbitre est définitive et
obligatoire, s’applique aux parties à compter
de la date de la réception par l’Office de la
demande d’arbitrage présentée par l’expédi-
teur et, aux fins de son exécution, est assimi-
lée à un arrêté de l’Office;


b) l’arbitre indique dans la décision les inté-
rêts, au taux raisonnable qu’il fixe, à payer
sur les sommes qui, par application de l’ali-
néa a), sont en souffrance depuis la date de
la demande jusqu’à celle du paiement.


Payment by
party


(7) Moneys and interest referred to in para-
graph (6)(b) that are owed by a party pursuant
to a decision of the arbitrator shall be paid
without delay to the other party.
1996, c. 10, s. 165; 2000, c. 16, s. 16.


(7) Les montants exigibles visés à l’alinéa
(6)b) sont payables sans délai à qui y a droit.
1996, ch. 10, art. 165; 2000, ch. 16, art. 16.


Paiement


Arbitration fees 166. (1) The Agency may fix the fee to be
paid to an arbitrator for the costs of, and the
services provided by, the arbitrator in final of-
fer arbitration proceedings.


166. (1) L’Office peut fixer les honoraires à
verser à l’arbitre pour l’arbitrage et les frais af-
férents.


Honoraires de
l’arbitre


Payment of fees
and costs


(2) The shipper and the carrier shall share
equally, whether or not the proceedings are ter-
minated pursuant to section 168, in the pay-
ment of the fee fixed under subsection (1) and
in the cost


(a) borne by the Agency for administrative,
technical and legal services provided to the
arbitrator pursuant to subsection 162(2); and


(b) of the preparation of any reasons re-
quested pursuant to subsection 165(5).


(2) Les honoraires fixés en vertu du para-
graphe (1), les frais de préparation des motifs
demandés en application du paragraphe 165(5)
et ceux relatifs au soutien administratif, tech-
nique et juridique offert à l’arbitre par l’Office
au titre du paragraphe 162(2) sont à la charge
de l’expéditeur et du transporteur en parts
égales, même dans les cas d’abandon des pro-
cédures prévus par l’article 168.


Paiement des
frais et
honoraires


Confidentiality
of information


167. Where the Agency is advised that a
party to a final offer arbitration wishes to keep
matters relating to the arbitration confidential,


(a) the Agency and the arbitrator shall take
all reasonably necessary measures to ensure
that the matters are not disclosed by the
Agency or the arbitrator or during the arbi-
tration proceedings to any person other than
the parties; and


(b) no reasons for the decision given pur-
suant to subsection 165(5) shall contain
those matters or any information included in
a contract that the parties agreed to keep con-
fidential.


167. La partie à un arbitrage qui désire que
des renseignements relatifs à celui-ci de-
meurent confidentiels en avise l’Office et :


a) l’Office et l’arbitre prennent toutes me-
sures justifiables pour éviter que les rensei-
gnements soient divulgués soit de leur fait,
soit au cours des procédures d’arbitrage à
quiconque autre que les parties;


b) les motifs des décisions donnés en appli-
cation du paragraphe 165(5) ne peuvent faire
état des renseignements que les parties à un
contrat sont convenues de garder confiden-
tiels.


Caractère
confidentiel
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Termination of
proceedings


168. Where, before the arbitrator renders a
decision on a final offer arbitration, the parties
advise the Agency or the arbitrator that they
agree that the matter being arbitrated should be
withdrawn from arbitration, the arbitration pro-
ceedings in respect of the matter shall be imme-
diately terminated.


168. Dans les cas où, avant la décision de
l’arbitre, les parties avisent l’Office ou l’arbitre
qu’elles s’accordent pour renoncer à l’arbi-
trage, les procédures sont abandonnées sur-le-
champ.


Abandon des
procédures


List of
arbitrators


169. (1) The Agency shall, from time to
time, in consultation with representatives of
shippers and carriers, establish a list of persons
who agree to act as arbitrators in final offer ar-
bitrations. The list must state which of the per-
sons have indicated that they have expertise
that may assist them in conducting final offer
arbitrations and the nature of that expertise.


169. (1) L’Office établit, en consultation
avec les représentants des expéditeurs et des
transporteurs, une liste de personnes qui ac-
ceptent d’agir à titre d’arbitres. La liste indique
celles de ces personnes qui ont déclaré avoir
des compétences susceptibles de les aider dans
le cadre de l’arbitrage et la nature de celles-ci.


Liste d’arbitres


List per mode (2) A separate list of persons may be estab-
lished under subsection (1) in respect of each or
any mode of transportation, as the Agency con-
siders appropriate.


(2) L’Office peut établir, s’il l’estime indi-
qué, une liste d’arbitres pour chaque mode de
transport.


Listes distinctes


Publication of
list


(3) The Agency shall have the list of persons
made known to representatives of shippers and
carriers throughout Canada.
1996, c. 10, s. 169; 2000, c. 16, s. 17.


(3) L’Office fait porter la liste d’arbitres à la
connaissance des représentants des expéditeurs
et des transporteurs dans tout le pays.
1996, ch. 10, art. 169; 2000, ch. 16, art. 17.


Publication de la
liste


Mediation 169.1 (1) The parties to a final offer arbitra-
tion may, by agreement, refer to a mediator,
which may be the Agency, a matter that has
been submitted for a final offer arbitration un-
der section 161.


169.1 (1) Les parties à un arbitrage peuvent
d’un commun accord faire appel à un média-
teur, notamment l’Office, pour que celui-ci
règle la question qui lui est soumise pour arbi-
trage au titre de l’article 161.


Médiation


Establishment of
roster


(2) The Agency may establish a roster of
persons, which may include members and staff
of the Agency, to act as mediators in any matter
referred to it under subsection (1).


(2) L’Office peut établir une liste de per-
sonnes, choisies ou non parmi ses membres ou
son personnel, pour agir comme médiateur dans
les cas où il est retenu à ce titre aux termes du
paragraphe (1).


Liste


Confidentiality
of mediation


(3) All matters relating to the mediation
shall be kept confidential, unless the parties
otherwise agree, and information provided by a
party for the purposes of the mediation shall
not be used for any other purpose without the
consent of that party.


(3) Sauf accord entre les parties à l’effet
contraire, tout ce qui se rapporte à la médiation
du différend est confidentiel et les renseigne-
ments fournis par une partie dans le cadre de la
médiation ne peuvent servir à d’autres fins à
moins qu’elle n’y consente.


Caractère
confidentiel


Time limit for
completion of
mediation


(4) Unless the parties otherwise agree, the
mediation shall be completed within 30 days
after the matter is referred for mediation.


(4) Sauf accord entre les parties à l’effet
contraire, la médiation doit se terminer dans les
trente jours suivant le renvoi de la question au
médiateur.


Délai


Effect of
mediation on
final offer
arbitration


(5) The mediation has the effect of


(a) staying the conduct of the final offer ar-
bitration for the period of the mediation; and


(b) extending the time within which the ar-
bitrator must make a decision in the matter


(5) La médiation a pour effet :


a) de suspendre, jusqu’à ce qu’elle prenne
fin, la procédure d’arbitrage;


Effets de la
médiation
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of the final offer arbitration by the period of
the mediation.


b) de prolonger, d’une période égale à sa du-
rée initiale, le délai dont dispose l’arbitre
pour rendre sa décision.


Mediator not to
act in other
proceedings


(6) The person who acts as mediator may
not act in any other proceedings in relation to
any matter that was at issue in the mediation.
2008, c. 5, s. 7.


(6) La personne qui agit à titre de médiateur
ne peut agir dans le cadre d’autres procédures à
l’égard d’aucune question ayant fait l’objet de
la médiation.
2008, ch. 5, art. 7.


Impossibilité
d’agir


Joint offer of
several shippers


169.2 (1) In the case where more than one
shipper is dissatisfied with the rate or rates
charged or proposed to be charged by a carrier
for the movement of goods, or with any condi-
tions associated with the movement of goods,
those shippers may, if the matter cannot be re-
solved between them and the carrier, submit the
matter jointly to the Agency for a final offer ar-
bitration, in which case sections 161 to 169 ap-
ply, with any modifications that the circum-
stances require.


169.2 (1) Dans le cas où plusieurs expédi-
teurs sont insatisfaits des prix appliqués ou pro-
posés par un transporteur pour le transport de
marchandises, ou des conditions imposées à
l’égard de ce transport, et que les expéditeurs et
le transporteur ne sont pas en mesure de régler
eux-mêmes la question, ils peuvent la sou-
mettre conjointement à l’Office pour arbitrage,
auquel cas les articles 161 à 169 s’appliquent à
eux avec les adaptations nécessaires.


Offre conjointe
— expéditeurs


Common matter
and application
of the offer


(2) A matter submitted jointly to the Agency
for a final offer arbitration shall be common to
all the shippers and the shippers shall make a
joint offer in respect of the matter, the terms of
which apply to all of them.


(2) La question soumise conjointement doit
être commune à tous les expéditeurs, qui
doivent présenter une seule et même offre dont
les conditions s’appliquent à tous.


Conditions


Arbitration
precluded in
certain cases


(3) The Agency shall not have any matter
submitted to it for a final offer arbitration under
subsection (1) arbitrated unless the shippers
demonstrate, to the satisfaction of the Agency,
that an attempt has been made to mediate the
matter.


(3) L’Office écarte l’arbitrage prévu au pa-
ragraphe (1) lorsque les expéditeurs ne peuvent
le convaincre que des efforts ont été déployés
pour régler la question par médiation.


Arbitrage écarté


Confidentiality
of mediation


(4) All matters relating to a mediation shall
be kept confidential, unless the parties other-
wise agree, and information provided by a par-
ty for the purposes of the mediation shall not be
used for any other purpose without the consent
of that party.


(4) Sauf accord entre les parties à l’effet
contraire, tout ce qui se rapporte à une média-
tion du différend est confidentiel et les rensei-
gnements fournis par une partie dans le cadre
de la médiation ne peuvent servir à d’autres
fins à moins qu’elle n’y consente.


Caractère
confidentiel


Mediator not to
act in other
proceedings


(5) The person who acts as mediator may
not act in any other proceedings in relation to
any matter that was at issue in the mediation.


(5) La personne qui agit à titre de médiateur
ne peut agir dans le cadre d’autres procédures à
l’égard d’aucune question ayant fait l’objet de
la médiation.


Impossibilité
d’agir


Matter
submitted by
more than one
shipper


(6) In the case of a matter that is submitted
jointly under subsection (1),


(a) the period referred to in subsection
161.1(1) is 20 days;


(b) the arbitrator may, if he or she considers
it necessary, extend any of the periods re-
ferred to in subsections 163(3) and (4) and
paragraph 164.1(a); and


(6) En cas de soumission conjointe d’une
question en vertu du paragraphe (1) :


a) le délai est de vingt jours pour l’applica-
tion du paragraphe 161.1(1);


b) l’arbitre peut proroger les délais prévus
aux paragraphes 163(3) et (4) et à l’alinéa
164.1a) s’il l’estime indiqué;


Question
soumise par
plusieurs
expéditeurs
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(c) the decision of the arbitrator shall, de-
spite paragraph 165(2)(b), be rendered with-
in 120 days or, in the case of an arbitration
conducted in accordance with section 164.1,
90 days after the day on which the submis-
sion for the final offer arbitration is received
by the Agency unless the parties agree other-
wise.


2008, c. 5, s. 7.


c) la décision de l’arbitre est, par dérogation
à l’alinéa 165(2)b), rendue dans les cent
vingt jours suivant la date de réception par
l’Office de la demande d’arbitrage ou, dans
le cas de la demande entendue conformé-
ment à l’article 164.1, dans les quatre-vingt-
dix jours suivant cette date, sauf accord entre
les parties à l’effet contraire.


2008, ch. 5, art. 7.


Time limit —
preliminary
applications


169.3 (1) Despite sections 162 and 162.1,
any application filed with the Agency by a car-
rier in respect of a matter submitted jointly to
the Agency under subsection 169.2(1) shall be
filed with the Agency no later than seven days
after the day on which the joint submission is
made.


169.3 (1) Malgré les articles 162 et 162.1,
toute demande présentée par le transporteur re-
lativement à une question soumise à l’Office
pour arbitrage au titre du paragraphe 169.2(1)
est présentée à ce dernier au plus tard sept jours
après la soumission de cette question à l’arbi-
trage.


Délai —
demande
préliminaire


Service of copy (2) A copy of the application shall be served
on each of the shippers making the joint sub-
mission no later than the day on which the ap-
plication is required to be filed under subsec-
tion (1).


(2) Le transporteur signifie copie de la de-
mande à chacun des expéditeurs qui ont soumis
la question à l’arbitrage au plus tard le dernier
jour prévu pour la présentation de la demande.


Signification


Joint answer (3) The shippers, no later than five days af-
ter the day on which the last shipper was served
under subsection (2), shall file with the Agency
a joint answer to the application and serve a
copy of it on the carrier.


(3) Au plus tard cinq jours après la significa-
tion au dernier expéditeur au titre du para-
graphe (2), les expéditeurs présentent à l’Office
une réponse commune et en signifie copie au
transporteur.


Réponse des
expéditeurs


Reply (4) The carrier, no later than two days after
the day on which it was served under subsec-
tion (3), shall file with the Agency a reply to
the joint answer and serve a copy of it on each
of the shippers.


(4) Au plus tard deux jours après la signifi-
cation au transporteur au titre du paragraphe
(3), celui-ci présente à l’Office sa réplique et en
signifie copie à chacun des expéditeurs.


Réplique du
transporteur


Decision of
Agency


(5) The Agency shall issue its decision on
the application no later than the day on which
the matter is required to be referred to arbitra-
tion under subsection 162(1).


(5) L’Office décide de la demande au plus
tard le jour où la question doit être soumise à
l’arbitrage au titre du paragraphe 162(1).


Décision de
l’Office


Deemed
conformity


(6) If no application referred to in subsec-
tion (1) is filed within the limit set out in that
subsection, the matter submitted jointly is
deemed to conform to the requirements of sub-
section 169.2(2).
2008, c. 5, s. 7.


(6) Si aucune demande n’est présentée par le
transporteur dans le délai prévu au paragraphe
(1), les conditions visées au paragraphe
169.2(2) sont réputées remplies.
2008, ch. 5, art. 7.


Présomption


DIVISION II SECTION II


ARBITRATION ON LEVEL OF SERVICES ARBITRAGE SUR LE NIVEAU DE SERVICES


Submission for
arbitration —
confidential
contract


169.31 (1) If a shipper and a railway com-
pany are unable to agree and enter into a con-
tract under subsection 126(1) respecting the
manner in which the railway company must
fulfil its service obligations under section 113,


169.31 (1) Dans le cas où un expéditeur et
une compagnie de chemin de fer ne parviennent
pas à s’entendre pour conclure un contrat en
application du paragraphe 126(1) concernant
les moyens que celle-ci doit prendre pour s’ac-


Demande
d’arbitrage —
contrat
confidentiel
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the shipper may submit any of the following
matters, in writing, to the Agency for arbitra-
tion:


(a) the operational terms that the railway
company must comply with in respect of re-
ceiving, loading, carrying, unloading and de-
livering the traffic, including performance
standards and communication protocols;


(b) the operational terms that the railway
company must comply with if it fails to com-
ply with an operational term described in
paragraph (a);


(c) any operational term that the shipper
must comply with that is related to an opera-
tional term described in paragraph (a) or (b);


(d) any service provided by the railway
company incidental to transportation that is
customary or usual in connection with the
business of a railway company; or


(e) the question of whether the railway com-
pany may apply a charge with respect to an
operational term described in paragraph (a)
or (b) or for a service described in paragraph
(d).


quitter de ses obligations en application de l’ar-
ticle 113, l’expéditeur peut soumettre par écrit
à l’Office une ou plusieurs des questions ci-
après pour arbitrage :


a) les conditions d’exploitation auxquelles
la compagnie de chemin de fer est assujettie
relativement à la réception, au chargement,
au transport, au déchargement et à la livrai-
son des marchandises en cause, y compris les
normes de rendement et les protocoles de
communication;


b) les conditions d’exploitation auxquelles
la compagnie de chemin de fer est assujettie
en cas de non-respect d’une condition d’ex-
ploitation visée à l’alinéa a);


c) les conditions d’exploitation auxquelles
l’expéditeur est assujetti et qui sont liées aux
conditions d’exploitation visées aux alinéas
a) ou b);


d) les services fournis par la compagnie de
chemin de fer qui sont normalement liés à
l’exploitation d’un service de transport par
une compagnie de chemin de fer;


e) la question de savoir si des frais peuvent
être imposés par la compagnie de chemin de
fer relativement aux conditions d’exploita-
tion visées aux alinéas a) ou b) ou pour les
services visés à l’alinéa d).


Regulations (1.1) The Agency may make regulations
specifying what constitutes operational terms
for the purposes of paragraphs (1)(a) to (c).


(1.1) L’Office peut, par règlement, préciser
ce qui constitue des conditions d’exploitation
pour l’application des alinéas (1)a) à c).


Règlement


Matter excluded
from arbitration


(2) The shipper is not entitled to submit to
the Agency for arbitration a matter that


(a) is governed by a written agreement, in-
cluding a confidential contract, to which the
shipper and the railway company are parties;
or


(b) is the subject of an order, other than an
interim order, made under subsection 116(4).


(2) L’expéditeur ne peut soumettre à l’Of-
fice pour arbitrage une question qui, selon le
cas :


a) fait l’objet d’un accord écrit, notamment
d’un contrat confidentiel, auquel l’expéditeur
et la compagnie de chemin de fer sont par-
ties;


b) est visée par un arrêté, autre qu’un arrêté
provisoire, pris en vertu du paragraphe
116(4).


Exclusions


Excluded matter
— traffic


(3) The shipper is not entitled to submit to
the Agency for arbitration a matter that is in re-
spect of traffic that is the subject of


(a) a confidential contract between the ship-
per and the railway company that is in force
immediately before the day on which this
section comes into force;


(3) L’expéditeur ne peut soumettre à l’Of-
fice pour arbitrage une question qui concerne le
transport faisant l’objet, selon le cas :


a) d’un contrat confidentiel conclu entre
l’expéditeur et la compagnie de chemin de
fer qui est en vigueur à l’entrée en vigueur
du présent article;


Exclusions —
transport
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(b) a tariff, or a contract, referred to in sub-
section 165(3);


(c) a competitive line rate; or


(d) an arbitrator’s decision made under sec-
tion 169.37.


b) d’un contrat ou d’un tarif visés au para-
graphe 165(3);


c) d’un prix de ligne concurrentiel;


d) d’une décision arbitrale rendue en vertu
de l’article 169.37.


Clarification (4) For greater certainty, neither a rate for
the movement of the traffic nor the amount of a
charge for that movement or for the provision
of incidental services is to be subject to arbitra-
tion.
2013, c. 31, s. 11; 2014, c. 8, s. 8.


(4) Il est entendu que l’arbitrage ne peut
porter sur les prix relatifs au transport, ni sur le
montant des frais relatifs au transport ou aux
services connexes.
2013, ch. 31, art. 11; 2014, ch. 8, art. 8.


Précision


Contents of
submission


169.32 (1) The submission must contain


(a) a detailed description of the matters sub-
mitted to the Agency for arbitration;


(b) a description of the traffic to which the
service obligations relate;


(c) an undertaking with respect to the traffic,
if any, given by the shipper to the railway
company that must be complied with for the
period during which the arbitrator’s decision
applies to the parties, other than an undertak-
ing given by the shipper to the railway com-
pany with respect to an operational term de-
scribed in paragraph 169.31(1)(c);


(d) an undertaking given by the shipper to
the railway company to ship the goods to
which the service obligations relate in accor-
dance with the arbitrator’s decision; and


(e) an undertaking given by the shipper to
the Agency to pay the fee and costs for
which the shipper is liable under subsection
169.39(3) as a party to the arbitration.


169.32 (1) La demande d’arbitrage
contient :


a) l’énoncé détaillé des questions soumises à
l’Office pour arbitrage;


b) la description du transport en cause;


c) le cas échéant, l’engagement qui est pris
par l’expéditeur envers la compagnie de che-
min de fer relativement au transport et qui
doit être respecté pendant la durée d’applica-
tion de la décision de l’arbitre, autre que
l’engagement pris relativement aux condi-
tions d’exploitation visées à l’alinéa
169.31(1)c);


d) l’engagement pris par l’expéditeur envers
la compagnie de chemin de fer d’expédier les
marchandises en cause conformément à la
décision de l’arbitre;


e) l’engagement pris par l’expéditeur envers
l’Office de payer les honoraires et les frais
qui sont à sa charge en application du para-
graphe 169.39(3) à titre de partie à l’arbi-
trage.


Contenu de la
demande


Copy of
submission
served


(2) The shipper must serve a copy of the
submission on the railway company on the day
on which it submits the matters to the Agency
for arbitration.
2013, c. 31, s. 11.


(2) L’expéditeur signifie un exemplaire de la
demande d’arbitrage à la compagnie de chemin
de fer le jour où il la soumet à l’Office.
2013, ch. 31, art. 11.


Signification


Arbitration
precluded in
certain cases


169.33 (1) The Agency must dismiss the
submission if


(a) the shipper has not, at least 15 days be-
fore making it, served on the railway compa-
ny and the Agency a written notice indicat-
ing that the shipper intends to make a
submission to the Agency for arbitration; or


(b) the shipper does not demonstrate, to the
Agency’s satisfaction, that an attempt has


169.33 (1) L’Office rejette la demande d’ar-
bitrage dans les cas suivants :


a) l’expéditeur n’a pas signifié, dans les
quinze jours précédant la demande d’arbi-
trage, un avis écrit à la compagnie de chemin
de fer et à l’Office annonçant son intention
de soumettre une demande d’arbitrage à ce
dernier;


Arbitrage écarté
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been made to resolve the matters contained
in it.


b) l’expéditeur ne le convainc pas que des
efforts ont été déployés pour régler les ques-
tions contenues dans la demande.


Content of
notice


(2) The notice must contain the descriptions
referred to in paragraphs 169.32(1)(a) and (b)
and, if the shipper’s submission will contain an
undertaking described in paragraph 169.32(1)
(c), a description of that undertaking.
2013, c. 31, s. 11.


(2) L’avis contient l’énoncé prévu à l’alinéa
169.32(1)a), la description prévue à l’alinéa
169.32(1)b) et, si l’engagement prévu à l’alinéa
169.32(1)c) sera contenu dans la demande d’ar-
bitrage, une description de celui-ci.
2013, ch. 31, art. 11.


Contenu de
l’avis


Submission of
proposals


169.34 (1) Despite any application filed un-
der section 169.43, the shipper and the railway
company must each submit, within 10 days af-
ter the day on which a copy of a submission is
served under subsection 169.32(2), to the
Agency, in order to resolve the matters that are
submitted to it for arbitration by the shipper, a
proposal that contains any of the following
terms:


(a) any operational term described in para-
graph 169.31(1)(a), (b) or (c);


(b) any term for the provision of a service
described in paragraph 169.31(1)(d); or


(c) any term with respect to the application
of a charge described in paragraph 169.31(1)
(e).


169.34 (1) Malgré la présentation d’une de-
mande en vertu de l’article 169.43, l’expéditeur
et la compagnie de chemin de fer, dans les dix
jours suivant la signification d’un exemplaire
de la demande d’arbitrage en application du pa-
ragraphe 169.32(2), présentent chacun à l’Of-
fice leur proposition en vue du règlement des
questions que l’expéditeur a soumises à l’Of-
fice pour arbitrage. La proposition contient une
ou plusieurs des conditions ou modalités sui-
vantes :


a) les conditions d’exploitation visées aux
alinéas 169.31(1)a), b) ou c);


b) les modalités de fourniture des services
visés à l’alinéa 169.31(1)d);


c) les modalités concernant l’imposition des
frais visés à l’alinéa 169.31(1)e).


Délai de
présentation


Proposals
provided to
parties


(2) The Agency must provide the shipper
and the railway company with a copy of the
other party’s proposal immediately after the
day on which it receives the last of the two pro-
posals.


(2) Dès réception des deux propositions,
l’Office communique à l’expéditeur et à la
compagnie de chemin de fer la proposition de
la partie adverse.


Communication
des propositions


Exchange of
information


(3) The parties must exchange the informa-
tion that they intend to submit to the arbitrator
in support of their proposals within 20 days af-
ter the day on which a copy of a submission is
served under subsection 169.32(2) or within a
period agreed to by the parties or fixed by the
arbitrator.


(3) Dans les vingt jours suivant la significa-
tion d’un exemplaire de la demande d’arbitrage
en application du paragraphe 169.32(2), ou
dans le délai fixé par l’arbitre ou convenu entre
elles, les parties s’échangent les renseigne-
ments qu’elles ont l’intention de présenter à
l’arbitre à l’appui de leur proposition.


Échange de
renseignements


Exception (4) Unless the parties agree otherwise, a par-
ty to the arbitration is not, in support of the pro-
posal it submits under subsection (1), to refer to
any offer, or any part of an offer, that was made
to it — before a copy of the submission is
served under subsection 169.32(2) — by the
other party to the arbitration for the purpose of
entering into a confidential contract.


(4) Sauf accord entre les parties à l’effet
contraire, aucune d’elles ne peut, au soutien de
sa proposition présentée en application du para-
graphe (1), faire mention de tout ou partie des
offres présentées par l’autre partie avant la si-
gnification d’un exemplaire de la demande
d’arbitrage en application du paragraphe
169.32(2) en vue de conclure un contrat confi-
dentiel.


Exception


If no proposal
from party


(5) If one party does not submit a proposal
in accordance with subsection (1), the proposal


(5) Si une partie ne se conforme pas au para-
graphe (1), la proposition de l’autre partie


Une seule
proposition
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submitted by the other party is the arbitrator’s
decision made under section 169.37.
2013, c. 31, s. 11.


constitue la décision de l’arbitre au titre de l’ar-
ticle 169.37.
2013, ch. 31, art. 11.


Arbitration 169.35 (1) Despite any application filed un-
der section 169.43, the Agency must refer,
within two business days after the day on
which it receives the last of the two proposals,
the matters for arbitration to be conducted by
an arbitrator that it chooses.


169.35 (1) Malgré la présentation d’une de-
mande en application de l’article 169.43, l’Of-
fice, dans les deux jours ouvrables suivant la
réception des deux propositions, renvoie à l’ar-
bitre qu’il choisit les questions qui lui sont sou-
mises pour arbitrage.


Arbitrage


Arbitrator not to
act in other
proceedings


(2) The arbitrator is not to act in any other
proceedings in relation to a matter that is re-
ferred to him or her for arbitration.


(2) L’arbitre ne peut agir dans le cadre
d’autres procédures à l’égard des questions qui
lui sont renvoyées pour arbitrage.


Impossibilité
d’agir


Assistance by
Agency


(3) The Agency may, at the arbitrator’s re-
quest, provide administrative, technical and le-
gal assistance to the arbitrator.


(3) À la demande de l’arbitre, l’Office peut
lui offrir le soutien administratif, technique et
juridique voulu.


Soutien de
l’Office


Arbitration not
proceeding


(4) The arbitration is not a proceeding be-
fore the Agency.
2013, c. 31, s. 11.


(4) L’arbitrage ne constitue pas une procé-
dure devant l’Office.
2013, ch. 31, art. 11.


Nature de
l’arbitrage


Agency’s rules
of procedure


169.36 (1) The Agency may make rules of
procedure for an arbitration.


169.36 (1) L’Office peut établir les règles
de procédure applicables à l’arbitrage.


Procédure


Procedure
generally


(2) Subject to any rule of procedure made by
the Agency and in the absence of an agreement
between the arbitrator and the parties as to the
procedure to be followed, the arbitrator must
conduct the arbitration as quickly as possible
and in the manner that he or she considers ap-
propriate having regard to the circumstances of
the matter.


(2) Sous réserve des règles de procédure éta-
blies par l’Office et à défaut d’un accord entre
les parties et l’arbitre sur la procédure à suivre,
ce dernier mène l’arbitrage aussi rapidement
que possible et de la manière qu’il estime indi-
quée dans les circonstances.


Disposition
générale


Questions (3) Each party may direct questions to the
other in the manner that the arbitrator considers
appropriate.
2013, c. 31, s. 11.


(3) Chaque partie peut poser des questions à
l’autre de la manière que l’arbitre estime indi-
quée dans les circonstances.
2013, ch. 31, art. 11.


Questions


Arbitrator’s
decision


169.37 The arbitrator’s decision must estab-
lish any operational term described in para-
graph 169.31(1)(a), (b) or (c), any term for the
provision of a service described in paragraph
169.31(1)(d) or any term with respect to the ap-
plication of a charge described in paragraph
169.31(1)(e), or any combination of those
terms, that the arbitrator considers necessary to
resolve the matters that are referred to him or
her for arbitration. In making his or her deci-
sion, the arbitrator must have regard to the fol-
lowing:


(a) the traffic to which the service obliga-
tions relate;


(b) the service that the shipper requires with
respect to the traffic;


169.37 Dans sa décision, l’arbitre établit les
conditions d’exploitation visées aux alinéas
169.31(1)a), b) ou c), les modalités de fourni-
ture des services visés à l’alinéa 169.31(1)d) ou
les modalités concernant l’imposition des frais
visés à l’alinéa 169.31(1)e), ou prend n’importe
lesquelles de ces mesures, selon ce qu’il estime
nécessaire pour régler les questions qui lui sont
renvoyées. Pour rendre sa décision, il tient
compte :


a) du transport en cause;


b) des services dont l’expéditeur a besoin
pour le transport en cause;


c) de tout engagement visé à l’alinéa
169.32(1)c) qui est contenu dans la demande
d’arbitrage;


Décision de
l’arbitre
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(c) any undertaking described in paragraph
169.32(1)(c) that is contained in the ship-
per’s submission;


(d) the railway company’s service obliga-
tions under section 113 to other shippers and
the railway company’s obligations to persons
and other companies under section 114;


(e) the railway company’s obligations, if
any, with respect to a public passenger ser-
vice provider;


(f) the railway company’s and the shipper’s
operational requirements and restrictions;


(g) the question of whether there is available
to the shipper an alternative, effective, ade-
quate and competitive means of transporting
the goods to which the service obligations re-
late; and


(h) any information that the arbitrator con-
siders relevant.


2013, c. 31, s. 11.


d) des obligations qu’a la compagnie de che-
min de fer envers d’autres expéditeurs aux
termes de l’article 113, et de celles qu’elle a
envers les personnes et autres compagnies
aux termes de l’article 114;


e) des obligations que peut avoir la compa-
gnie de chemin de fer envers une société de
transport publique;


f) des besoins et des contraintes de l’expédi-
teur et de la compagnie de chemin de fer en
matière d’exploitation;


g) de la possibilité pour l’expéditeur de faire
appel à un autre mode de transport efficace,
bien adapté et concurrentiel des marchan-
dises en cause;


h) de tout renseignement qu’il estime perti-
nent.


2013, ch. 31, art. 11.


Requirements of
decision


169.38 (1) The arbitrator’s decision must


(a) be made in writing;


(b) be made so as to apply to the parties for
a period of one year as of the date of his or
her decision, unless the parties agree other-
wise; and


(c) be commercially fair and reasonable to
the parties.


169.38 (1) La décision de l’arbitre est :


a) rendue par écrit;


b) rendue de manière à être applicable aux
parties pendant un an à compter de sa date,
sauf accord entre elles à l’effet contraire;


c) commercialement équitable et raisonnable
pour les parties.


Caractéristiques
de la décision


Decision
binding


(2) The arbitrator’s decision is final and
binding on the parties and is deemed, for the
purposes of Division IV of Part III and its en-
forceability between the parties, to be a confi-
dential contract.


(2) La décision de l’arbitre est définitive et
obligatoire. Elle est réputée, aux fins d’exécu-
tion et pour l’application de la section IV de la
partie III, être un contrat confidentiel conclu
entre les parties.


Décision
définitive


Period for
making decision


(3) The arbitrator’s decision must be made
within 45 days after the day on which the mat-
ters are submitted to the Agency for arbitration
under subsection 169.31(1) unless in the arbi-
trator’s opinion making a decision within that
period is not practical, in which case the arbi-
trator must make his or her decision within 65
days after that day.


(3) La décision est rendue dans les quarante-
cinq jours suivant la date à laquelle la demande
d’arbitrage a été soumise à l’Office en vertu du
paragraphe 169.31(1). Toutefois, si l’arbitre est
d’avis qu’il est difficile de rendre une décision
dans ce délai, la décision est rendue dans les
soixante-cinq jours suivant cette date.


Délai pour
rendre la
décision


Period —
agreement of
parties


(4) Despite subsection (3), the arbitrator
may, with the agreement of the parties, make
his or her decision within a period that is longer
than 65 days after the day on which the matters
are submitted to the Agency for arbitration.


(4) Malgré le paragraphe (3), l’arbitre peut,
avec l’accord des parties, rendre sa décision
dans un délai supérieur à soixante-cinq jours.


Délai — accord
des parties
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Copy of decision
to Agency


(5) The arbitrator must provide the Agency
with a copy of his or her decision.
2013, c. 31, s. 11.


(5) L’arbitre fournit à l’Office une copie de
sa décision.
2013, ch. 31, art. 11.


Copie de la
décision


Arbitration fees 169.39 (1) The Agency may fix the fee to
be paid to it or, if the arbitrator is not a member
or on the staff of the Agency, to the arbitrator
for the arbitrator’s services in arbitration pro-
ceedings.


169.39 (1) L’Office peut fixer les hono-
raires à lui verser, ou à verser à l’arbitre dans le
cas où celui-ci n’est pas un de ses membres ou
ne fait pas partie de son personnel, pour l’arbi-
trage.


Honoraires de
l’arbitre


Arbitration fees
— not member


(2) An arbitrator who is not a member or on
the staff of the Agency may fix a fee for his or
her services if the Agency does not do so under
subsection (1).


(2) L’arbitre qui n’est pas un membre de
l’Office ou qui ne fait pas partie de son person-
nel peut fixer ses honoraires pour l’arbitrage
dans le cas où l’Office ne les fixe pas au titre
du paragraphe (1).


Honoraires de
l’arbitre — non
membre


Payment of fees
and costs


(3) The shipper and the railway company
are to share equally, whether or not the pro-
ceedings are terminated under section 169.41,
in the payment of the fee for the arbitrator’s
services and in the payment of the costs related
to the arbitration, including those borne by the
Agency in providing administrative, technical
and legal assistance to the arbitrator under sub-
section 169.35(3).


(3) Les honoraires et les frais liés à l’arbi-
trage — y compris ceux relatifs au soutien ad-
ministratif, technique et juridique offert à l’ar-
bitre par l’Office au titre du paragraphe
169.35(3) — sont à la charge de l’expéditeur et
de la compagnie de chemin de fer en parts
égales, même dans les cas d’abandon des pro-
cédures prévus par l’article 169.41.


Paiement des
honoraires et
frais


Cost related to
arbitration


(4) Costs related to the arbitration also in-
clude the cost to the Agency when a member or
a person on the staff of the Agency acts as an
arbitrator and the Agency does not fix a fee for
that arbitrator under subsection (1).
2013, c. 31, s. 11.


(4) Les frais liés à l’arbitrage comprennent
également ceux supportés par l’Office lorsque
l’un de ses membres ou une personne faisant
partie de son personnel agit à titre d’arbitre et
qu’il ne fixe pas ses honoraires au titre du para-
graphe (1).
2013, ch. 31, art. 11.


Frais liés à
l’arbitrage


Confidentiality
of information


169.4 (1) If the Agency and the arbitrator
are advised that a party to an arbitration wishes
to keep information relating to the arbitration
confidential, the Agency and the arbitrator must
take all reasonably necessary measures to en-
sure that the information is not disclosed by the
Agency or the arbitrator or during the arbitra-
tion to any person other than the parties.


169.4 (1) La partie qui souhaite que des
renseignements relatifs à l’arbitrage demeurent
confidentiels en avise l’Office et l’arbitre.
Ceux-ci prennent alors toutes les mesures justi-
fiables pour éviter que les renseignements ne
soient communiqués soit de leur fait, soit au
cours de l’arbitrage à quiconque autre que les
parties.


Caractère
confidentiel


Limited
disclosure


(2) Despite subsection (1), the Agency may,
in the exercise of its powers or in the perfor-
mance of its duties and functions under this
Act, disclose any information that a party ad-
vised the Agency and the arbitrator it wishes to
keep confidential.
2013, c. 31, s. 11.


(2) Malgré le paragraphe (1), l’Office peut,
dans l’exercice de ses attributions sous le ré-
gime de la présente loi, communiquer les ren-
seignements visés par l’avis.
2013, ch. 31, art. 11.


Divulguation
restreinte


Termination of
proceedings


169.41 If, before the arbitrator makes his or
her decision, the parties advise the Agency or
the arbitrator that they agree that the matters
being arbitrated should be withdrawn from ar-


169.41 Dans le cas où, avant la décision de
l’arbitre, les parties avisent l’Office ou l’arbitre
qu’elles s’accordent pour renoncer à l’arbi-


Abandon des
procédures
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bitration, any proceedings in respect of those
matters are immediately terminated.
2013, c. 31, s. 11.


trage, les procédures sont abandonnées sur-le-
champ.
2013, ch. 31, art. 11.


List of
arbitrators


169.42 (1) The Agency, in consultation
with representatives of shippers and railway
companies, must establish a list of persons, in-
cluding persons who are members or on the
staff of the Agency, who agree to act as arbitra-
tors in arbitrations.


169.42 (1) En consultation avec les repré-
sentants des expéditeurs et des compagnies de
chemin de fer, l’Office établit une liste de per-
sonnes qui sont choisies notamment parmi ses
membres ou son personnel et qui acceptent
d’agir à titre d’arbitres.


Liste d’arbitres


Expertise
required


(2) Only persons who, in the Agency’s opin-
ion, have sufficient expertise to act as arbitra-
tors are to be named in the list.


(2) Ne peuvent figurer sur la liste que les
personnes qui, de l’avis de l’Office, possèdent
les compétences nécessaires pour agir à titre
d’arbitres.


Compétences
nécessaires


Publication of
list


(3) The Agency must publish the list on its
Internet site.
2013, c. 31, s. 11.


(3) L’Office publie la liste sur son site Inter-
net.
2013, ch. 31, art. 11.


Publication de la
liste


Application for
order


169.43 (1) A railway company may apply
to the Agency, within 10 days after the day on
which it is served with a copy of a submission
under subsection 169.32(2), for an order declar-
ing that the shipper is not entitled to submit to
the Agency for arbitration a matter contained in
the shipper’s submission.


169.43 (1) La compagnie de chemin de fer
peut, dans les dix jours suivant la signification
d’un exemplaire de la demande d’arbitrage en
application du paragraphe 169.32(2), demander
à l’Office de prendre un arrêté déclarant qu’une
question contenue dans la demande d’arbitrage
de l’expéditeur ne peut lui être soumise pour
arbitrage.


Demande
d’arrêté


Content of order (2) If the Agency makes the order, it may al-
so


(a) dismiss the submission for arbitration, if
the matter contained in it has not been re-
ferred to arbitration;


(b) discontinue the arbitration;


(c) subject the arbitration to any terms that it
specifies; or


(d) set aside the arbitrator’s decision or any
part of it.


(2) S’il prend l’arrêté, l’Office peut en
outre :


a) rejeter la demande d’arbitrage, dans le cas
où l’arbitre n’en a pas encore été saisi;


b) mettre fin à l’arbitrage;


c) assujettir l’arbitrage aux conditions qu’il
fixe;


d) annuler tout ou partie de la décision arbi-
trale.


Contenu de
l’arrêté


Period for
making decision


(3) The Agency must make a decision on the
railway company’s application made under
subsection (1) as soon as feasible but not later
than 35 days after the day on which it receives
the application.
2013, c. 31, s. 11.


(3) L’Office statue sur la demande présentée
en vertu du paragraphe (1) aussi rapidement
que possible et en tout état de cause dans les
trente-cinq jours suivant sa réception.
2013, ch. 31, art. 11.


Délai pour
statuer


PART V PARTIE V


TRANSPORTATION OF PERSONS WITH
DISABILITIES


TRANSPORT DES PERSONNES AYANT
UNE DÉFICIENCE


Regulations 170. (1) The Agency may make regulations
for the purpose of eliminating undue obstacles
in the transportation network under the legisla-


170. (1) L’Office peut prendre des règle-
ments afin d’éliminer tous obstacles abusifs,
dans le réseau de transport assujetti à la compé-


Règlements
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tive authority of Parliament to the mobility of
persons with disabilities, including regulations
respecting


(a) the design, construction or modification
of, and the posting of signs on, in or around,
means of transportation and related facilities
and premises, including equipment used in
them;


(b) the training of personnel employed at or
in those facilities or premises or by carriers;


(c) tariffs, rates, fares, charges and terms
and conditions of carriage applicable in re-
spect of the transportation of persons with
disabilities or incidental services; and


(d) the communication of information to
persons with disabilities.


tence législative du Parlement, aux possibilités
de déplacement des personnes ayant une défi-
cience et peut notamment, à cette occasion, ré-
gir :


a) la conception et la construction des
moyens de transport ainsi que des installa-
tions et locaux connexes — y compris les
commodités et l’équipement qui s’y trouvent
— , leur modification ou la signalisation
dans ceux-ci ou leurs environs;


b) la formation du personnel des transpor-
teurs ou de celui employé dans ces installa-
tions et locaux;


c) toute mesure concernant les tarifs, taux,
prix, frais et autres conditions de transport
applicables au transport et aux services
connexes offerts aux personnes ayant une dé-
ficience;


d) la communication d’information à ces
personnes.


Incorporation by
reference


(2) Regulations made under subsection (1)
incorporating standards or enactments by refer-
ence may incorporate them as amended from
time to time.


(2) Il peut être précisé, dans le règlement qui
incorpore par renvoi des normes ou des disposi-
tions, qu’elles sont incorporées avec leurs mo-
difications successives.


Incorporation
par renvoi


Exemption (3) The Agency may, with the approval of
the Governor in Council, make orders exempt-
ing specified persons, means of transportation,
services or related facilities and premises from
the application of regulations made under sub-
section (1).


(3) L’Office peut, par arrêté pris avec l’agré-
ment du gouverneur en conseil, soustraire à
l’application de certaines dispositions des rè-
glements les personnes, les moyens de trans-
port, les installations ou locaux connexes ou les
services qui y sont désignés.


Exemption


Coordination 171. The Agency and the Canadian Human
Rights Commission shall coordinate their activ-
ities in relation to the transportation of persons
with disabilities in order to foster complemen-
tary policies and practices and to avoid jurisdic-
tional conflicts.


171. L’Office et la Commission canadienne
des droits de la personne sont tenus de veiller à
la coordination de leur action en matière de
transport des personnes ayant une déficience
pour favoriser l’adoption de lignes de conduite
complémentaires et éviter les conflits de com-
pétence.


Coordination


Inquiry re
obstacles to
persons with
disabilities


172. (1) The Agency may, on application,
inquire into a matter in relation to which a reg-
ulation could be made under subsection 170(1),
regardless of whether such a regulation has
been made, in order to determine whether there
is an undue obstacle to the mobility of persons
with disabilities.


172. (1) Même en l’absence de disposition
réglementaire applicable, l’Office peut, sur de-
mande, enquêter sur toute question relative à
l’un des domaines visés au paragraphe 170(1)
pour déterminer s’il existe un obstacle abusif
aux possibilités de déplacement des personnes
ayant une déficience.


Enquête :
obstacles au
déplacement


Compliance
with regulations


(2) Where the Agency is satisfied that regu-
lations made under subsection 170(1) that are
applicable in relation to a matter have been
complied with or have not been contravened,
the Agency shall determine that there is no un-


(2) L’Office rend une décision négative à
l’issue de son enquête s’il est convaincu de la
conformité du service du transporteur aux dis-
positions réglementaires applicables en l’occur-
rence.


Décision de
l’Office
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due obstacle to the mobility of persons with
disabilities.


Remedies (3) On determining that there is an undue
obstacle to the mobility of persons with disabil-
ities, the Agency may require the taking of ap-
propriate corrective measures or direct that
compensation be paid for any expense incurred
by a person with a disability arising out of the
undue obstacle, or both.


(3) En cas de décision positive, l’Office peut
exiger la prise de mesures correctives indiquées
ou le versement d’une indemnité destinée à
couvrir les frais supportés par une personne
ayant une déficience en raison de l’obstacle en
cause, ou les deux.


Décision de
l’Office


PART VI PARTIE VI


GENERAL DISPOSITIONS GÉNÉRALES


ENFORCEMENT MESURES DE CONTRAINTE


False
information, etc.


173. (1) No person shall knowingly make
any false or misleading statement or knowingly
provide false or misleading information to the
Agency or the Minister or to any person acting
on behalf of the Agency or the Minister in con-
nection with any matter under this Act.


173. (1) Nul ne peut, sciemment, faire de
déclaration fausse ou trompeuse ni fournir de
renseignements faux ou trompeurs à l’Office,
au ministre ou à toute personne agissant au
nom de l’Office ou du ministre relativement à
une question visée par la présente loi.


Déclarations
fausses ou
trompeuses


Obstruction and
false statements


(2) No person shall knowingly obstruct or
hinder, or make any false or misleading state-
ment, either orally or in writing, to a person
designated as an enforcement officer pursuant
to paragraph 178(1)(a) who is engaged in car-
rying out functions under this Act.


(2) Il est interdit, sciemment, d’entraver
l’action de l’agent verbalisateur désigné au titre
du paragraphe 178(1) dans l’exercice de ses
fonctions ou de lui faire, oralement ou par écrit,
une déclaration fausse ou trompeuse.


Entrave


Offence 174. Every person who contravenes a provi-
sion of this Act or a regulation or order made
under this Act, other than an order made under
section 47, is guilty of an offence punishable on
summary conviction and liable


(a) in the case of an individual, to a fine not
exceeding $5,000; and


(b) in the case of a corporation, to a fine not
exceeding $25,000.


174. Quiconque contrevient à la présente loi
ou à un texte d’application de celle-ci, autre
qu’un décret prévu à l’article 47, commet une
infraction et est passible, sur déclaration de
culpabilité par procédure sommaire :


a) dans le cas d’une personne physique,
d’une amende maximale de 5 000 $;


b) dans le cas d’une personne morale, d’une
amende maximale de 25 000 $.


Infraction et
peines


Officers, etc., of
corporation re
offences


175. Where a corporation commits an of-
fence under this Act, every person who at the
time of the commission of the offence was a di-
rector or officer of the corporation is guilty of
the like offence unless the act or omission con-
stituting the offence took place without the per-
son’s knowledge or consent or the person exer-
cised all due diligence to prevent the
commission of the offence.


175. En cas de perpétration par une per-
sonne morale d’une infraction à la présente loi,
celui qui, au moment de l’infraction, en était
administrateur ou dirigeant la commet égale-
ment, sauf si l’action ou l’omission à l’origine
de l’infraction a eu lieu à son insu ou sans son
consentement ou qu’il a pris toutes les mesures
nécessaires pour empêcher l’infraction.


Dirigeants des
personnes
morales


Time limit for
commencement
of proceedings


176. Proceedings by way of summary con-
viction in respect of an offence under this Act
may be instituted within but not later than
twelve months after the time when the subject-
matter of the proceedings arose.


176. Les poursuites intentées sur déclaration
de culpabilité par procédure sommaire sous le
régime de la présente loi se prescrivent par
douze mois à compter du fait générateur de
l’action.


Prescription
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ADMINISTRATIVE MONETARY PENALTIES SANCTIONS ADMINISTRATIVES PÉCUNIAIRES


Definition of
“Tribunal”


176.1 For the purposes of sections 180.1 to
180.7, “Tribunal” means the Transportation
Appeal Tribunal of Canada established by sub-
section 2(1) of the Transportation Appeal Tri-
bunal of Canada Act.
2007, c. 19, s. 48.


176.1 Pour l’application des articles 180.1 à
180.7, « Tribunal » s’entend du Tribunal d’ap-
pel des transports du Canada, constitué par le
paragraphe 2(1) de la Loi sur le Tribunal d’ap-
pel des transports du Canada.
2007, ch. 19, art. 48.


Définition de
« Tribunal »


Regulation-
making powers


177. (1) The Agency may, by regulation,


(a) designate


(i) any provision of this Act or of any reg-
ulation, order or direction made pursuant
to this Act,


(ii) the requirements of any provision re-
ferred to in subparagraph (i), or


(iii) any condition of a licence issued un-
der this Act,


as a provision, requirement or condition the
contravention of which may be proceeded
with as a violation in accordance with sec-
tions 179 and 180; and


(b) prescribe the maximum amount payable
for each violation, but the amount shall not
exceed


(i) $5,000, in the case of an individual,
and


(ii) $25,000, in the case of a corporation.


177. (1) L’Office peut, par règlement :


a) désigner comme un texte dont la contra-
vention est assujettie aux articles 179 et 180 :


(i) toute disposition de la présente loi ou
de ses textes d’application,


(ii) toute obligation imposée par la pré-
sente loi ou ses textes d’application,


(iii) toute condition d’une licence délivrée
au titre de la présente loi;


b) prévoir le montant maximal — plafonné,
dans le cas des personnes physiques, à 5 
000 $ et, dans le cas des personnes morales,
à 25 000 $ — de la sanction applicable à
chaque contravention à un texte ainsi dési-
gné.


Pouvoirs
réglementaires
de l’Office


Regulation-
making powers
— railway
company’s
obligations


(1.1) The Agency may, by regulation,


(a) designate any requirement imposed on a
railway company in an arbitrator’s decision
made under section 169.37 as a requirement
the contravention of which may be proceed-
ed with as a violation in accordance with
sections 179 and 180; and


(b) prescribe the maximum amount payable
for each violation, but the amount shall not
be more than $100,000.


(1.1) L’Office peut, par règlement :


a) désigner toute obligation imposée à une
compagnie de chemin de fer par une décision
arbitrale rendue en vertu de l’article 169.37
comme un texte dont la contravention est as-
sujettie aux articles 179 et 180;


b) prévoir le montant maximal de la sanc-
tion applicable à chaque contravention à un
texte ainsi désigné, plafonné à 100 000 $.


Règlements —
compagnie de
chemin de fer


Regulations by
Minister


(2) The Minister may, by regulation,


(a) designate as a provision or requirement
the contravention of which may be proceed-
ed with as a violation in accordance with
sections 179 and 180 any provision of sec-
tion 51 or of any regulation made under sec-
tion 50 or 51, or any requirement of any of
those provisions; and


(2) Le ministre peut, par règlement :


a) désigner comme texte dont la contraven-
tion est assujettie aux articles 179 et 180
toute disposition de l’article 51 ou des règle-
ments pris en vertu des articles 50 ou 51, ou
toute obligation imposée par l’article 51 ou
ces règlements;


b) prévoir le montant maximal — plafonné,
dans le cas des personnes physiques, à 5 
000 $ et, dans le cas des personnes morales,


Pouvoirs
réglementaires
du ministre
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(b) prescribe the maximum amount payable
for each violation, but the amount shall not
exceed


(i) $5,000, in the case of an individual,
and


(ii) $25,000, in the case of a corporation.


à 25 000 $ — de la sanction applicable à
chaque contravention à un texte ainsi dési-
gné.


Subsection
116.2(1) or (4)


(3) The contravention of subsection 116.2(1)
or (4) may be proceeded with as a violation in
accordance with sections 179 and 180. The
maximum amount payable for each violation is 
$100,000.
1996, c. 10, s. 177; 2007, c. 19, s. 49; 2013, c. 31, s. 12;
2014, c. 8, s. 9.


(3) Toute contravention aux paragraphes
116.2(1) ou (4) constitue une violation au titre
des articles 179 et 180. Le montant maximal de
la sanction applicable à chaque contravention
est de 100 000 $.
1996, ch. 10, art. 177; 2007, ch. 19, art. 49; 2013, ch. 31,
art. 12; 2014, ch. 8, art. 9.


Paragraphes
116.2(1) ou (4)


Notices of
violation


178. (1) The Agency, in respect of a viola-
tion referred to in subsection 177(1) or (1.1), or
the Minister, in respect of a violation referred
to in subsection 177(2) or (3), may


(a) designate persons, or classes of persons,
as enforcement officers who are authorized
to issue notices of violation; and


(b) establish the form and content of notices
of violation.


178. (1) L’Office ou le ministre, à l’égard
d’une contravention à un texte désigné au titre
des paragraphes 177(1), (1.1), (2) ou (3), peut
désigner, individuellement ou par catégorie, les
agents verbalisateurs et déterminer la forme et
la teneur des procès-verbaux de violation.


Procès-verbaux


Powers of
enforcement
officers


(2) Every person designated as an enforce-
ment officer pursuant to paragraph (1)(a) has
the powers of entry and inspection referred to
in paragraph 39(a).


(2) L’agent dispose, dans le cadre de ses
fonctions, des pouvoirs de visite mentionnés à
l’alinéa 39a).


Attributions des
agents


Certification of
designated
persons


(3) Every person designated as an enforce-
ment officer pursuant to paragraph (1)(a) shall
receive an authorization in prescribed form at-
testing to the person’s designation and shall, on
demand, present the authorization to any person
from whom the enforcement officer requests
information in the course of the enforcement
officer’s duties.


(3) Chaque agent reçoit un certificat établi
en la forme fixée par l’Office ou le ministre, se-
lon le cas, et attestant sa qualité, qu’il présente
sur demande à la personne à qui il veut deman-
der des renseignements.


Certificat


Powers of
designated
persons


(4) For the purposes of determining whether
a violation referred to in section 177 has been
committed, a person designated as an enforce-
ment officer pursuant to paragraph (1)(a) may
require any person to produce for examination
or reproduction all or part of any document or
electronically stored data that the enforcement
officer believes on reasonable grounds contain
any information relevant to the enforcement of
this Act.


(4) En vue de déterminer si une violation a
été commise, l’agent peut exiger la communi-
cation, pour examen ou reproduction totale ou
partielle, de tout document ou données infor-
matiques qui, à son avis, contient des rensei-
gnements utiles à l’application de la présente
loi.


Pouvoir


Assistance to
enforcement
officers


(5) Any person from whom documents or
data are requested pursuant to subsection (4)
shall provide all such reasonable assistance as
is in their power to enable the enforcement offi-
cer making the request to carry out the enforce-


(5) La personne à qui l’agent demande la
communication de documents ou données in-
formatiques est tenue de lui prêter toute l’assis-
tance possible dans l’exercice de ses fonctions
et de lui donner les renseignements qu’il peut


Assistance
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ment officer’s duties and shall furnish such in-
formation as the enforcement officer
reasonably requires for the purposes of this
Act.
1996, c. 10, s. 178; 2007, c. 19, s. 50; 2013, c. 31, s. 13;
2014, c. 8, s. 10.


valablement exiger quant à l’application de la
présente loi.
1996, ch. 10, art. 178; 2007, ch. 19, art. 50; 2013, ch. 31,
art. 13; 2014, ch. 8, art. 10.


Violations 179. (1) Every person who contravenes a
provision, requirement or condition designated
under section 177 commits a violation and is li-
able to a penalty fixed pursuant to that section.


179. (1) Toute contravention à un texte dé-
signé au titre de l’article 177 constitue une vio-
lation pour laquelle le contrevenant s’expose à
la sanction établie conformément à cet article.


Violation


Continuing
violation


(1.1) A violation that is committed or con-
tinued on more than one day constitutes a sepa-
rate violation for each day on which it is com-
mitted or continued.


(1.1) Il est compté une violation distincte
pour chacun des jours au cours desquels se
commet ou se continue la violation.


Violations
continues


How contraven-
tions may be
proceeded with


(2) Where any act or omission can be pro-
ceeded with as a violation or as an offence, pro-
ceedings may be commenced in respect of that
act or omission as a violation or as an offence,
but proceeding with it as a violation precludes
proceeding with it as an offence, and proceed-
ing with it as an offence precludes proceeding
with it as a violation.


(2) Tout acte ou omission qualifiable à la
fois de violation et d’infraction peut être répri-
mé soit comme violation, soit comme infrac-
tion, les poursuites pour violation et celles pour
infraction s’excluant toutefois mutuellement.


Précision


Nature of
violation


(3) For greater certainty, a violation is not
an offence and, accordingly, section 126 of the
Criminal Code does not apply.
1996, c. 10, s. 179; 2007, c. 19, s. 51(F); 2014, c. 8, s. 11.


(3) Les violations n’ont pas valeur d’infrac-
tions; en conséquence nul ne peut être poursui-
vi à ce titre sur le fondement de l’article 126 du
Code criminel.
1996, ch. 10, art. 179; 2007, ch. 19, art. 51(F); 2014, ch. 8,
art. 11.


Nature de la
violation


Issuance of
notice of
violation


180. If a person designated as an enforce-
ment officer under paragraph 178(1)(a) be-
lieves that a person has committed a violation,
the enforcement officer may issue and serve on
the person a notice of violation that names the
person, identifies the violation and sets out


(a) the penalty, established in accordance
with the regulations made under section 177,
for the violation that the person is liable to
pay; and


(b) the particulars concerning the time for
paying and the manner of paying the penalty.


1996, c. 10, s. 180; 2001, c. 29, s. 52; 2007, c. 19, s. 52.


180. L’agent verbalisateur qui croit qu’une
violation a été commise peut dresser un procès-
verbal qu’il signifie au contrevenant. Le pro-
cès-verbal comporte, outre le nom du contreve-
nant et les faits reprochés, le montant, établi
conformément aux règlements pris en vertu de
l’article 177, de la sanction à payer, ainsi que le
délai et les modalités de paiement.
1996, ch. 10, art. 180; 2001, ch. 29, art. 52; 2007, ch. 19,
art. 52.


Verbalisation


Option 180.1 A person who has been served with a
notice of violation must either pay the amount
of the penalty specified in the notice or file
with the Tribunal a written request for a review
of the facts of the alleged contravention or of
the amount of the penalty.
2007, c. 19, s. 52.


180.1 Le destinataire du procès-verbal doit
soit payer la sanction, soit déposer auprès du
Tribunal une requête en révision des faits re-
prochés ou du montant de la sanction.
2007, ch. 19, art. 52.


Option
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Payment of
specified
amount
precludes further
proceedings


180.2 If a person who is served with a notice
of violation pays the amount specified in the
notice in accordance with the particulars set out
in it, the Minister shall accept the amount as
and in complete satisfaction of the amount of
the penalty for the contravention by that person
of the designated provision and no further pro-
ceedings under this Part shall be taken against
the person in respect of that contravention.
2007, c. 19, s. 52.


180.2 Lorsque le destinataire du procès-ver-
bal paie la somme requise dans les délais et se-
lon les modalités qui y sont prévues, le ministre
accepte ce paiement en règlement de la sanc-
tion imposée; aucune poursuite ne peut être in-
tentée par la suite au titre de la présente partie
contre l’intéressé pour la même contravention.
2007, ch. 19, art. 52.


Paiement de la
sanction


Request for
review of
determination


180.3 (1) A person who is served with a no-
tice of violation and who wishes to have the
facts of the alleged contravention or the amount
of the penalty reviewed shall, on or before the
date specified in the notice or within any fur-
ther time that the Tribunal on application may
allow, file a written request for a review with
the Tribunal at the address set out in the notice.


180.3 (1) Le destinataire du procès-verbal
qui veut faire réviser la décision du ministre à
l’égard des faits reprochés ou du montant de la
sanction dépose une requête auprès du Tribunal
à l’adresse indiquée dans le procès-verbal, au
plus tard à la date limite qui y est indiquée, ou
dans le délai supérieur éventuellement accordé
à sa demande par le Tribunal.


Requête en
révision


Time and place
for review


(2) On receipt of a request filed under sub-
section (1), the Tribunal shall appoint a time
and place for the review and shall notify the
Minister and the person who filed the request
of the time and place in writing.


(2) Le Tribunal, sur réception de la requête,
fixe la date, l’heure et le lieu de l’audience et
en avise par écrit le ministre et l’intéressé.


Audience


Review
procedure


(3) The member of the Tribunal assigned to
conduct the review shall provide the Minister
and the person who filed the request with an
opportunity consistent with procedural fairness
and natural justice to present evidence and
make representations.


(3) À l’audience, le membre du Tribunal
commis à l’affaire accorde au ministre et à l’in-
téressé la possibilité de présenter leurs éléments
de preuve et leurs observations, conformément
aux principes de l’équité procédurale et de la
justice naturelle.


Déroulement


Burden of proof (4) The burden of establishing that a person
has contravened a designated provision is on
the Minister.


(4) S’agissant d’une requête portant sur les
faits reprochés, il incombe au ministre d’établir
que l’intéressé a contrevenu au texte désigné.


Charge de la
preuve


Person not
compelled to
testify


(5) A person who is alleged to have contra-
vened a designated provision is not required,
and shall not be compelled, to give any evi-
dence or testimony in the matter.
2007, c. 19, s. 52.


(5) L’intéressé n’est pas tenu de témoigner à
l’audience.
2007, ch. 19, art. 52.


Intéressé non
tenu de
témoigner


Certificate 180.4 If a person neither pays the amount of
the penalty in accordance with the particulars
set out in the notice of violation nor files a re-
quest for a review under subsection 180.3(1),
the person is deemed to have committed the
contravention alleged in the notice, and the
Minister may obtain from the Tribunal a certifi-
cate in the form that may be established by the
Governor in Council that indicates the amount
of the penalty specified in the notice.
2007, c. 19, s. 52.


180.4 L’omission, par l’intéressé, de payer
la pénalité dans les délais et selon les modalités
prévus dans le procès-verbal et de présenter une
requête en révision vaut déclaration de respon-
sabilité à l’égard de la contravention. Sur de-
mande, le ministre peut alors obtenir du Tribu-
nal un certificat, établi en la forme que le
gouverneur en conseil peut déterminer, sur le-
quel est inscrite la somme.
2007, ch. 19, art. 52.


Omission de
payer la sanction
ou de présenter
une requête
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Determination
by Tribunal
member


180.5 If, at the conclusion of a review under
section 180.3, the member of the Tribunal who
conducts the review determines that


(a) the person has not contravened the des-
ignated provision that the person is alleged to
have contravened, the member of the Tri-
bunal shall without delay inform the person
and the Minister of the determination and,
subject to section 180.6, no further proceed-
ings under this Part shall be taken against the
person in respect of the alleged contraven-
tion; or


(b) the person has contravened the designat-
ed provision that the person is alleged to
have contravened, the member of the Tri-
bunal shall without delay inform the person
and the Minister of the determination and,
subject to any regulations made under sec-
tion 177, of the amount determined by the
member of the Tribunal to be payable by the
person in respect of the contravention and, if
the amount is not paid to the Tribunal by or
on behalf of the person within the time that
the member of the Tribunal may allow, the
member of the Tribunal shall issue to the
Minister a certificate in the form that may be
established by the Governor in Council, set-
ting out the amount required to be paid by
the person.


2007, c. 19, s. 52.


180.5 Après audition des parties, le membre
du Tribunal informe sans délai l’intéressé et le
ministre de sa décision. S’il décide :


a) qu’il n’y a pas eu contravention, sous ré-
serve de l’article 180.6, nulle autre poursuite
ne peut être intentée à cet égard sous le ré-
gime de la présente partie;


b) qu’il y a eu contravention, il les informe
également, sous réserve des règlements pris
en vertu de l’article 177, de la somme qu’il
fixe et qui doit être payée au Tribunal. En
outre, à défaut de paiement dans le délai im-
parti, il expédie au ministre un certificat, éta-
bli en la forme que le gouverneur en conseil
peut déterminer, sur lequel est inscrite la
somme.


2007, ch. 19, art. 52.


Décision


Right of appeal 180.6 (1) The Minister or a person affected
by a determination made under section 180.5
may, within 30 days after the determination,
appeal it to the Tribunal.


180.6 (1) Le ministre ou toute personne
concernée peut faire appel au Tribunal de la dé-
cision rendue au titre de l’article 180.5. Le dé-
lai d’appel est de trente jours.


Appel


Loss of right of
appeal


(2) A party that does not appear at a review
hearing is not entitled to appeal a determina-
tion, unless they establish that there was suffi-
cient reason to justify their absence.


(2) La partie qui ne se présente pas à l’au-
dience portant sur la requête en révision perd le
droit de porter la décision en appel, à moins
qu’elle ne fasse valoir des motifs valables justi-
fiant son absence.


Perte du droit
d’appel


Disposition of
appeal


(3) The appeal panel of the Tribunal as-
signed to hear the appeal may dispose of the
appeal by dismissing it or allowing it and, in al-
lowing the appeal, the panel may substitute its
decision for the determination appealed against.


(3) Le comité du Tribunal peut rejeter l’ap-
pel ou y faire droit et substituer sa propre déci-
sion à celle en cause.


Sort de l’appel


Certificate (4) If the appeal panel finds that a person
has contravened the designated provision, the
panel shall without delay inform the person of
the finding and, subject to any regulations
made under section 177, of the amount deter-
mined by the panel to be payable by the person


(4) S’il statue qu’il y a eu contravention, le
comité en informe sans délai l’intéressé. Sous
réserve des règlements pris en vertu de l’article
177, il l’informe également de la somme qu’il
fixe et qui doit être payée au Tribunal. En
outre, à défaut de paiement dans le délai impar-


Avis
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in respect of the contravention and, if the
amount is not paid to the Tribunal by or on be-
half of the person within the time allowed by
the Tribunal, the Tribunal shall issue to the
Minister a certificate in the form that may be
established by the Governor in Council, setting
out the amount required to be paid by the per-
son.
2007, c. 19, s. 52.


ti, il expédie au ministre un certificat, établi en
la forme que le gouverneur en conseil peut dé-
terminer, sur lequel est inscrite la somme.
2007, ch. 19, art. 52.


Registration of
certificate


180.7 (1) If the time limit for the payment
of an amount determined by the Minister in a
notice of violation has expired, the time limit
for the request for a review has expired, the
time limit for an appeal has expired, or an ap-
peal has been disposed of, on production in any
superior court, a certificate issued under section
180.4, paragraph 180.5(b) or subsection
180.6(4) shall be registered in the court. When
it is registered, a certificate has the same force
and effect, and proceedings may be taken in
connection with it, as if it were a judgment in
that court obtained by Her Majesty in right of
Canada against the person named in the certifi-
cate for a debt of the amount set out in the cer-
tificate.


180.7 (1) Sur présentation à la juridiction
supérieure, une fois le délai d’appel expiré, la
décision sur l’appel rendue ou le délai pour
payer la sanction ou déposer une requête en ré-
vision expiré, selon le cas, le certificat visé à
l’article 180.4, à l’alinéa 180.5b) ou au para-
graphe 180.6(4) est enregistré. Dès lors, il de-
vient exécutoire et toute procédure d’exécution
peut être engagée, le certificat étant assimilé à
un jugement de cette juridiction obtenu par Sa
Majesté du chef du Canada contre la personne
désignée dans le certificat pour une dette dont
le montant y est indiqué.


Enregistrement
du certificat


Recovery of
costs and
charges


(2) All reasonable costs and charges attend-
ant on the registration of the certificate are re-
coverable in like manner as if they had been
certified and the certificate had been registered
under subsection (1).


(2) Tous les frais entraînés par l’enregistre-
ment du certificat peuvent être recouvrés
comme s’ils faisaient partie de la somme indi-
quée sur le certificat enregistré en application
du paragraphe (1).


Recouvrement
des frais


Amounts
received deemed
public moneys


(3) An amount received by the Minister or
the Tribunal under this section is deemed to be
public money within the meaning of the Finan-
cial Administration Act.
2007, c. 19, s. 52.


(3) Les sommes reçues par le ministre ou le
Tribunal au titre du présent article sont assimi-
lées à des fonds publics au sens de la Loi sur la
gestion des finances publiques.
2007, ch. 19, art. 52.


Fonds publics


References to
“Minister”


180.8 (1) In the case of a violation referred
to in subsection 177(1) or (1.1), every reference
to the “Minister” in sections 180.3 to 180.7
shall be read as a reference to the Agency or to
a person designated by the Agency.


180.8 (1) S’il s’agit d’une contravention à
un texte désigné au titre des paragraphes 177(1)
ou (1.1), la mention du ministre aux articles
180.3 à 180.7 vaut mention de l’Office ou de la
personne que l’Office peut désigner.


Mention du
ministre


Delegation by
Minister


(2) In the case of a violation referred to in
subsection 177(2) or (3), the Minister may del-
egate to the Agency any power, duty or func-
tion conferred on him or her under this Part.
2007, c. 19, s. 52; 2013, c. 31, s. 14; 2014, c. 8, s. 12.


(2) S’il s’agit d’une contravention à un texte
désigné au titre des paragraphes 177(2) ou (3),
le ministre peut déléguer à l’Office les attribu-
tions que lui confère la présente partie.
2007, ch. 19, art. 52; 2013, ch. 31, art. 14; 2014, ch. 8, art.
12.


Délégation
ministérielle


Time limit for
proceedings


181. Proceedings in respect of a violation
may be instituted not later than twelve months
after the time when the subject-matter of the
proceedings arose.


181. Les poursuites pour violation se pres-
crivent par douze mois à compter du fait géné-
rateur de l’action.


Prescription
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PART VII PARTIE VII


REPEALS, TRANSITIONAL PROVISIONS,
CONSEQUENTIAL AND CONDITIONAL


AMENDMENTS AND COMING INTO
FORCE


ABROGATIONS, DISPOSITIONS
TRANSITOIRES, MODIFICATIONS


CONNEXES, MODIFICATIONS
CONDITIONNELLES ET ENTRÉE EN


VIGUEUR


REPEALS ABROGATIONS


182. to 184. [Repeals] 182. à 184. [Abrogations]


Repeal of R.S.,
c. R-3


185. (1) Subject to subsection (2), the Rail-
way Act is repealed, except to the extent that
subsection 14(1), except paragraph (b), and
sections 15 to 80, 84 to 89, 96 to 98 and 109 of
that Act continue to apply to a railway compa-
ny that has authority to construct and operate a
railway under a Special Act and has not been
continued under the Canada Business Corpora-
tions Act.


185. (1) Sous réserve du paragraphe (2), la
Loi sur les chemins de fer est abrogée, sauf
dans la mesure où le paragraphe 14(1), à l’ex-
ception de l’alinéa b), et les articles 15 à 80, 84
à 89, 96 à 98 et 109 de celle-ci continuent de
s’appliquer à une compagnie de chemin de fer
qui est autorisée à construire et à exploiter un
chemin de fer en vertu d’une loi spéciale et n’a
pas été prorogée en vertu de la Loi canadienne
sur les sociétés par actions.


Abrogation de
L.R., ch. R-3


Repeal of certain
provisions


*(2) Sections 264 to 270, 344, 345 and 358
of the Railway Act are repealed on a day to be
fixed by order of the Governor in Council.
* [Note: Repeal in force July 1, 1996, see SI/96-54.]


*(2) Les articles 264 à 270, 344, 345 et 358
de la Loi sur les chemins de fer sont abrogés à
la date fixée par décret.
* [Note : Abrogation en vigueur le 1er juillet 1996, voir TR/
96-54.]


Abrogation de
certaines
dispositions


Interpretation (3) For the purpose of applying the provi-
sions mentioned in subsection (2) after this sec-
tion comes into force,


(a) a reference in those provisions to the
“Agency” shall be interpreted as a reference
to the Canadian Transportation Agency;


(b) a reference in those provisions to a “rail-
way, telegraph, telephone and express com-
pany”, a “railway or express company” or a
“carrier by water” shall be interpreted as a
reference to a railway company, as defined
in section 87 of this Act; and


(c) the reference to section 64 of the Nation-
al Transportation Act, 1987 in the definition
“claim period” in subsection 270(1) of the
Railway Act shall be interpreted as a refer-
ence to section 40 of this Act.


(3) Pour l’application de ces dispositions
après l’entrée en vigueur du présent article :


a) la mention de l’Office, dans ces disposi-
tions, vaut mention de l’Office des transports
du Canada;


b) la mention d’une compagnie de chemin
de fer, de télégraphe, de téléphone ou de
messagerie, ou d’un transporteur maritime,
dans ces dispositions, vaut mention d’une
compagnie de chemin de fer au sens de l’ar-
ticle 87 de la présente loi;


c) la mention de l’article 64 de la Loi de
1987 sur les transports nationaux dans la dé-
finition de « période de réclamation », au pa-
ragraphe 270(1) de la Loi sur les chemins de
fer, vaut mention de l’article 40 de la pré-
sente loi.


Interprétation


TRANSITIONAL PROVISIONS DISPOSITIONS TRANSITOIRES


Definition of
“National
Transportation
Agency”


186. For the purposes of sections 187 to
199, “National Transportation Agency” means
the National Transportation Agency established
by the National Transportation Act, 1987.


186. Pour l’application des articles 187 à
199, « Office national des transports » s’entend
de l’Office national des transports constitué par
la Loi de 1987 sur les transports nationaux.


Définition de
« Office national
des transports »


Powers, duties
and functions


187. Wherever under any Act of Parliament,
any instrument made under an Act of Parlia-


187. Les attributions conférées, en vertu
d’une loi ou de ses textes d’application ou au


Transfert
d’attributions
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ment or any contract, lease, licence or other
document, a power, duty or function is vested
in or exercisable by the National Transportation
Agency, the power, duty or function is vested
in or exercisable by the Canadian Transporta-
tion Agency.


titre d’un contrat, bail, permis ou autre docu-
ment, à l’Office national des transports dans les
domaines relevant des attributions de celui-ci
aux termes de la présente loi sont exercées par
l’Office des transports du Canada.


Appropriations 188. Any amount appropriated, for the fiscal
year in which this section comes into force, by
an appropriation Act based on the Estimates for
that year for defraying the charges and expens-
es of the National Transportation Agency and
that, on the day on which this section comes in-
to force, is unexpended is deemed, on that day,
to be an amount appropriated for defraying the
charges and expenses of the Canadian Trans-
portation Agency.


188. Les sommes affectées — et non enga-
gées — , pour l’exercice en cours à l’entrée en
vigueur du présent article, par toute loi de cré-
dits consécutive aux prévisions budgétaires de
cet exercice, aux frais et dépenses d’administra-
tion publique de l’Office national des transports
sont réputées être affectées aux dépenses d’ad-
ministration publique de l’Office des transports
du Canada.


Transfert de
crédits


Employment
continued


189. (1) Nothing in this Act shall be con-
strued to affect the status of an employee who,
immediately before the coming into force of
this subsection, occupied a position under the
authority of the National Transportation Agen-
cy, except that each of those persons shall, on
the coming into force of this section, occupy
their position under the authority of the Canadi-
an Transportation Agency.


189. (1) La présente loi ne change rien à la
situation des fonctionnaires qui occupaient un
poste à l’Office national des transports à la date
d’entrée en vigueur du présent paragraphe, à la
différence près que, à compter de cette date, ils
l’occupent à l’Office des transports du Canada.


Postes


Definition of
“employee”


(2) For the purposes of this section, “em-
ployee” has the same meaning as in subsection
2(1) of the Public Service Employment Act.


(2) Pour l’application du présent article,
« fonctionnaire » s’entend au sens du para-
graphe 2(1) de la Loi sur l’emploi dans la fonc-
tion publique.


Définition de
« fonctionnaire »


References 190. Every reference to the National Trans-
portation Agency in any deed, contract, agree-
ment or other document executed by the Na-
tional Transportation Agency shall, unless the
context otherwise requires, be read as a refer-
ence to the Canadian Transportation Agency.


190. Sauf indication contraire du contexte,
dans tous les contrats, actes et autres docu-
ments signés par l’Office national des trans-
ports sous son nom, les renvois à l’Office natio-
nal des transports valent renvois à l’Office des
transports du Canada.


Renvois


Rights and
obligations


191. All rights and property of the National
Transportation Agency and of Her Majesty in
right of Canada that are under the administra-
tion and control of the National Transportation
Agency and all obligations of the National
Transportation Agency are transferred to the
Canadian Transportation Agency.


191. Les biens et les droits de Sa Majesté du
chef du Canada dont la gestion était confiée à
l’Office national des transports ainsi que les
biens et les droits et obligations de celui-ci sont
transférés à l’Office des transports du Canada.


Transfert des
droits et
obligations


Commencement
of legal
proceedings


192. Any action, suit or other legal proceed-
ing in respect of an obligation or liability in-
curred by the National Transportation Agency
may be brought against the Canadian Trans-
portation Agency in any court that would have
had jurisdiction if the action, suit or other legal
proceeding had been brought against the Na-
tional Transportation Agency.


192. Les procédures judiciaires relatives aux
obligations supportées ou aux engagements pris
par l’Office national des transports peuvent être
intentées contre l’Office des transports du
Canada devant tout tribunal qui aurait eu com-
pétence pour être saisi des procédures intentées
contre l’Office national des transports.


Procédures
judiciaires
nouvelles
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Continuation of
legal
proceedings


193. Any action, suit or other legal proceed-
ing to which the National Transportation Agen-
cy is party pending in any court immediately
before the day this section comes into force
may be continued by or against the Canadian
Transportation Agency in like manner and to
the same extent as it could have been continued
by or against the National Transportation
Agency.


193. L’Office des transports du Canada
prend la suite de l’Office national des trans-
ports, au même titre et dans les mêmes condi-
tions que celui-ci, comme partie aux procédures
judiciaires en cours à la date d’entrée en vi-
gueur du présent article et auxquelles l’Office
national des transports est partie.


Procédures en
cours devant les
tribunaux


Members cease
to hold office


194. Except as provided for in subsection
195(4), all persons who hold office as a mem-
ber of the National Transportation Agency im-
mediately before the coming into force of this
section cease to hold office on that day.


194. Sauf dans les cas prévus au paragraphe
195(4), le mandat des personnes exerçant les
fonctions de membres de l’Office national des
transports prend fin à la date d’entrée en vi-
gueur du présent article.


Fin de mandat


Continuation of
proceedings


195. (1) Subject to this section, proceedings
relating to any matter before the National
Transportation Agency on the coming into
force of this section, including any matter that
is in the course of being heard or investigated
by the National Transportation Agency, shall
be continued by the Canadian Transportation
Agency.


195. (1) Sous réserve du présent article, les
procédures relatives à une question pendante
devant l’Office national des transports au mo-
ment de l’entrée en vigueur du présent article,
notamment toute question faisant l’objet d’une
audience ou d’une enquête, sont poursuivies
devant l’Office des transports du Canada.


Poursuite des
procédures


Application of
provisions


(2) Unless the Governor in Council, by or-
der, directs that proceedings continued under
this section are to be dealt with in accordance
with the provisions of this Act, the proceedings
shall be dealt with and determined in accor-
dance with the provisions of the National
Transportation Act, 1987 as that Act read im-
mediately before the coming into force of sec-
tion 183.


(2) Sauf décret prévoyant qu’elles doivent
être poursuivies conformément à la présente
loi, les procédures poursuivies au titre du pré-
sent article le sont conformément à la Loi de
1987 sur les transports nationaux dans sa ver-
sion antérieure à la date d’entrée en vigueur de
l’article 183.


Dispositions
applicables


Directions re
proceedings


(3) The Governor in Council may, by order,
direct that proceedings in respect of any class
of matter referred to in subsection (1) in respect
of which no decision or order had been made
on the coming into force of this section shall be


(a) discontinued, or


(b) continued by the Canadian Transporta-
tion Agency,


on the terms and conditions specified in the or-
der for the protection and preservation of the
rights and interests of the parties and of the
general public.


(3) Le gouverneur en conseil peut, par dé-
cret, ordonner que les procédures relatives à
une catégorie de questions visées au paragraphe
(1) à l’égard desquelles, au moment de l’entrée
en vigueur du présent article, aucune décision
n’a encore été rendue ni aucun arrêté pris
soient, selon les modalités spécifiées dans le
décret pour assurer la protection et le maintien
des droits des parties et ceux du public, aban-
données ou portées et poursuivies devant l’Of-
fice des transports du Canada.


Exception


Member
continues


(4) Where in any proceedings continued un-
der this section any evidence was heard by a
member of the National Transportation Agen-
cy, that person may, on the request of the
Chairperson of the Canadian Transportation
Agency, continue to hear the matter and that


(4) Le président de l’Office national des
transports demande au membre qui a entendu
une partie de la preuve dans des procédures
poursuivies au titre du présent article de pour-
suivre ses activités liées à celles-ci; s’il accepte,
le membre est réputé être un membre de l’Of-


Maintien en
poste
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person is deemed to be a member of the Cana-
dian Transportation Agency for the specific
purpose of the expeditious completion of the
proceedings, after which time that member
shall cease to hold office.


fice des transports du Canada afin de régler
cette affaire avec diligence. L’affaire réglée,
son mandat prend fin.


Deemed
member


(5) A person referred to in subsection (4)
who is deemed to be a member of the Canadian
Transportation Agency under that subsection


(a) shall, unless the Governor in Council
provides otherwise, be paid in a manner that
is consistent with the remuneration the per-
son was receiving immediately before the
coming into force of this section; but


(b) that person’s status as a member does
not preclude the appointment of up to three
members under paragraph 7(2)(a) or up to
three temporary members under subsection
9(1).


(5) La personne visée au paragraphe (4)
continue, sauf indication contraire du gouver-
neur en conseil, de recevoir la rémunération à
laquelle elle avait droit à la date d’entrée en vi-
gueur du présent article mais son statut de
membre n’empêche pas la nomination de trois
autres membres en vertu du paragraphe 7(2) ou
de trois membres temporaires en vertu du para-
graphe 9(1).


Exclusion


Continuation of
previous orders,
etc.


196. Subject to sections 197 to 199, every
decision, order, licence, permit, rule, regulation
and direction made or issued by the National
Transportation Agency that was in force imme-
diately before the coming into force of this sec-
tion and that is not inconsistent with this Act or
any other Act of Parliament continues in force
as if it were a decision, order, license, permit,
rule, regulation or direction made or issued by
the Canadian Transportation Agency.


196. Sous réserve des articles 197 à 199,
chaque décision, arrêté, licence, permis, règle,
règlement ou directive pris ou délivré par l’Of-
fice national des transports qui, d’une part, est
en vigueur à l’entrée en vigueur du présent ar-
ticle et, d’autre part, n’est pas incompatible
avec la présente loi ou toute autre loi fédérale
reste en vigueur comme s’il s’agissait d’une dé-
cision, arrêté, licence, permis, règle, règlement
ou directive de l’Office des transports du
Canada.


Maintien des
décisions,
arrêtés, règles,
règlements et
directives
antérieurs


Continuation of
railway crossing
and junction
orders


197. An order of the National Transporta-
tion Agency made under section 197 of the
Railway Act continues to have effect as if it had
been made under section 99 of this Act, but on-
ly to the extent that it is consistent with that
section.


197. Sauf incompatibilité, l’ordonnance de
l’Office national des transports prise en vertu
de l’article 197 de la Loi sur les chemins de fer
demeure en vigueur comme si elle avait été
prise en vertu de l’article 99.


Maintien des
ordonnances
concernant les
lignes de chemin
de fer


Continuation of
road and utility
crossing orders


198. An order of the National Transporta-
tion Agency made under subsection 196(6) or
section 201, 202, 204, 212, 214 or 326 of the
Railway Act continues to have effect as if it had
been made under section 101 of this Act, but
only to the extent that it is consistent with that
section.


198. Sauf incompatibilité, l’ordonnance de
l’Office national des transports prise en vertu
du paragraphe 196(6) ou des articles 201, 202,
204, 212, 214 ou 326 de la Loi sur les chemins
de fer demeure en vigueur comme si elle avait
été prise en vertu de l’article 101 de la présente
loi.


Maintien des
ordonnances
concernant les
franchissements


Continuation of
private crossing
orders


199. An order of the National Transporta-
tion Agency made under section 216 of the
Railway Act continues to have effect as if it had
been made under section 103 of this Act, but, if
the Canadian Transportation Agency amends
the order to authorize any new construction,
payment of the costs of the new construction


199. L’ordonnance de l’Office national des
transports prise en vertu de l’article 216 de la
Loi sur les chemins de fer demeure en vigueur
comme si elle avait été prise en vertu de l’ar-
ticle 103 de la présente loi; si l’Office des
transports du Canada modifie l’ordonnance
pour autoriser de nouvelles constructions, les


Maintien des
ordonnances
concernant les
passages
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and maintenance of it are governed by subsec-
tion 103(3) of this Act.


coûts de nouvelles constructions ou d’entretien
sont régis par le paragraphe 103(3).


200. [Repealed, 1996, c. 10, s. 200] 200. [Abrogé, 1996, ch. 10, art. 200]


Expropriation
under Railway
Act


201. Where proceedings under or governed
by sections 160 to 188 of the Railway Act were
commenced before the coming into force of
section 185 of this Act, those sections continue
to apply in respect of those proceedings.


201. Les procédures engagées sous le ré-
gime des articles 160 à 188 de la Loi sur les
chemins de fer, dans leur version à l’entrée en
vigueur de l’article 185, se poursuivent sous le
régime de ces articles.


Expropriation
Loi sur les
chemins de fer


Confidentiality
of information


201.1 (1) Where information concerning
the costs of a railway company or other infor-
mation that is by its nature confidential was ob-
tained from the company by the Agency in the
course of an investigation under the Railway
Act or the National Transportation Act, 1987,
the information shall not be published or dis-
closed in such a manner as to be available for
the use of any other person, except in accor-
dance with subsection (2) or if, in the opinion
of the Agency, the publication is necessary in
the public interest.


201.1 (1) Sous réserve du paragraphe (2),
lorsque l’Office a obtenu d’une compagnie de
chemin de fer, au cours d’une enquête faite en
vertu de la Loi sur les chemins de fer ou de la
Loi de 1987 sur les transports nationaux, des
renseignements relatifs aux frais de cette com-
pagnie ou d’autres renseignements de nature
confidentielle, les renseignements ne peuvent
être publiés ni divulgués d’une manière qui les
rende utilisables par quelqu’un d’autre, sauf si,
de l’avis de l’Office, cette publication est né-
cessaire dans l’intérêt public.


Renseignement
de nature
confidentielle


Disclosure to
Minister


(2) The Agency shall disclose to the Minis-
ter any information in its possession, other than
information contained in a confidential contract
entered into under subsection 120(1) of the Na-
tional Transportation Act, 1987 or subsection
126(1) of this Act.


(2) L’Office est tenu de divulguer au mi-
nistre tout renseignement autre qu’un rensei-
gnement contenu dans un contrat confidentiel
conclu en application du paragraphe 120(1) de
la Loi de 1987 sur les transports nationaux ou
du paragraphe 126(1) de la présente loi.


Divulgation au
ministre


CONSEQUENTIAL AND RELATED AMENDMENTS MODIFICATIONS CONNEXES


202. to 274. [Amendments] 202. à 274. [Modifications]


CONDITIONAL AMENDMENTS MODIFICATIONS CONDITIONNELLES


275. to 277. [Amendments] 275. à 277. [Modifications]


COMING INTO FORCE ENTRÉE EN VIGUEUR


Coming into
force


*278. This Act or any of its provisions, or
any provision enacted or amended by this Act,
comes into force on a day or days to be fixed
by order of the Governor in Council.
* [Note: Act, except subsection 142(2), in force July 1,
1996, subsection 142(2) in force July 21, 1996, see SI/
96-53.]


*278. La présente loi ou telle de ses disposi-
tions, ou des dispositions de toute loi édictée
par elle, entre en vigueur à la date ou aux dates
fixées par décret.
* [Note : Loi, sauf paragraphe 142(2), en vigueur le 1er


juillet 1996, paragraphe 142(2) en vigueur le 21 juillet
1996, voir TR/96-53.]


Entrée en
vigueur
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SCHEDULE I / ANNEXE I
(Sections 116, 141, 142, 146.1) / (articles 116, 141, 142, 146.1)


CN GRAIN-DEPENDENT BRANCH LINES / EMBRANCHEMENTS DU CN TRIBUTAIRES DU TRANSPORT DU GRAIN


SUBDIVISION BETWEEN / ENTRE MILEAGE /
MILLAGES


Alliance Alliance Jct. (M 0.0) Alliance (M 59.7) 59.7
Amiens Spiritwood (M 49.1) England (M 75.0) 25.9
Arborfield Crane (M 0.0) Arborfield (M 19.4) 19.4
Athabasca Morin Jct. (M 20.2) Legal (M 32.2) 12.0
Avonlea Moose Jaw Jct. (M 86.4) Moose Jaw Jct. (M 88.3) 1.9
Barrhead Carley Jct. (M 0.0) Barrhead (M 26.5) 26.5
Battleford Battleford (M 0.0) Battleford Jct. (M 7.8) 7.8
Blaine Lake Carlton (M 93.9) Denholm (M 116.5) 22.6
Bolney Spruce Lake Jct. (M 0.0) Paradise Hill (M 15.7) 15.7
Brooksby Naisberry Jct. (M 0.0) Carrot River (M 51.1) 51.1
Carman Carman Jct. (M 0.0) Carman Jct. (M 0.1) 0.1
Central Butte Kalium (M 25.0) Mile 44.2 (M 44.2) 19.2
Conquest Conrose Jct. (M 0.0) Beechy (M 94.3) 94.3
Cowan North Jct. (M 0.0) Garland (M 39.9) 39.9
Cowan Minitonas (M 85.1) Swan River (M 98.5) 13.4
Craik Warell (M 0.0) Newcross (M 154.1) 154.1
Cromer Maryfield (M 75.8) Kipling (M 128.6) 52.8
Cudworth Totzke (M 38.4) St. Louis (M 84.6) 46.2
Elrose Conquest Jct. (M 0.0) Glidden (M 104.8) 104.8
Erwood Swan River (M 0.0) Birch River (M 22.9) 22.9
Glenavon Kipling (M 0.0) McCallum (M 87.5) 87.5
Grande Prairie Hythe (M 89.1) Dawson Creek (M 138.9) 49.8
Imperial Watrous (M 0.0) End of Track (M 9.2) 9.2
Lewvan Minard Jct. (M 0.0) Whitmore (M 115.9) 115.9
Mantario Mantario Jct. (M 0.0) Glidden (M 43.8) 43.8
Matador Matador Jct. (M 0.0) Kyle (M 29.7) 29.7
Miami Morris (M 0.0) Morris (M 2.0) 2.0
Neepawa End of Track / Fin de la route (M 0.0) Neepawa (M 1.1) 1.1
Preeceville Thunderhill Jct. (M 0.0) Sturgis Jct. (M 65.3) 65.3
Preeceville Lilian (M 67.4) Preeceville (M 72.7) 5.3
Rhein Campbell (M 0.0) Rhein (M 14.0) 14.0
Robinhood Speers Jct. (M 0.0) Glaslyn (M 69.6) 69.6
St. Brieux St. Brieux Jct. (M 0.0) Humboldt Jct. (M 54.1) 54.1
Tisdale Hudson Bay (M 0.0) Dief (M 157.6) 157.6
Turtleford North Battleford (M 0.0) St. Walburg (M 77.7) 77.7
White Bear Eston Jct. (M 0.0) Lacadena (M 24.5) 24.5


TOTAL CN 1597.4


CP GRAIN-DEPENDENT BRANCH LINES / EMBRANCHEMENTS DU CP TRIBUTAIRES DU TRANSPORT DU GRAIN


SUBDIVISION BETWEEN / ENTRE MILEAGE /
MILLAGES


Altawan Shaunavon (M 0.0) Notukeu (M 65.7) 65.7
Arborg Rugby (M 5.4) Arborg (M 74.9) 69.5
Arcola Schwitzer (M 0.0) Carlyle (M 86.9) 86.9
Bromhead Estevan (M 0.0) End of Track / Fin de la route


Southall Wye (M 1.0)
Tribune (M 41.0) 42.0
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SUBDIVISION BETWEEN / ENTRE MILEAGE /
MILLAGES


Bulyea Neudorf (M 0.0) Bulyea (M 86.4) 86.4
Cardston Stirling (M 0.0) Cardston (M 42.3) 42.3
Expanse Curle (M 0.0) incl. Assiniboia East Spur (M 2.5) / y


compris l’embranchement Assiniboia East
Assiniboia (M 65.2) 67.7


Fife Lake Assiniboia (M 0.0) Coronach (M 60.5) 60.5
Glenboro/Carman Murray Park (M 5.1) Souris (M 146.0) 140.9
Gravelbourg Mossbank Jct. (M 0.0) Hodgeville (M 53.1) 53.1
Gretna — La Rivière Rosenfeld Jct. (M 0.0) Altona (M 6.8) 6.8
Gretna — La Rivière La Rivière (M 11.5) Rosenfeld Jct. (M 54.2) 42.7
Hatton Hatton (M 0.0) Golden Prairie (M 17.8) 17.8
Irricana Bassano (M 0.0) Standard (M 36.5) 36.5
Kerrobert Conquest (M 8.6) incl. Spur (M 1.4) / y compris


l’embranchement (M 1.4)
Kerrobert (M 102.5) 95.3


Lac du Bonnet Beauséjour (M 33.8) Molson (M 43.6) 9.8
La Rivière Rosenfeld (M 54.2) La Rivière (M 111.0) 56.8
Lacombe Stettler (M 59.5) Nevis (M 70.8) 11.3
Lloydminster Wilkie (M 0.0) Lloydminster (M 104.3) 104.3
Lomond Eltham (M 0.0) Vauxhall (M 97.0) 97.0
Macklin Kerrobert (M 0.0) Macklin (M 46.4) 46.4
Macleod Aldersyde (M 31.5) High River (M 39.2) 7.7
Melfort Lanigan (M 0.0) Naicam (M 49.4) 49.4
Napinka La Rivière (M 0.0) Napinka (M 108.5) 108.5
Notukeu Notukeu (M 0.0) Val Marie (M 96.9) 96.9
Outlook Moose Jaw (M 2.3) Broderick (M 115.8) 113.5
Radville Exon (M 0.0) End of Track / Fin de la route (M


98.0)
98.0


Reford Kerrobert (M 0.0) Wilkie (M 42.8) 42.8
Rocanville Sylspur (M 50.7) Rocanville (M 53.5) 2.8
Shaunavon Assiniboia (M 0.0) Shaunavon (M 118.2) 118.2
Stirling Etzikom (M 20.7) Stirling (M 84.5) 63.8
Tisdale/Kelvington Goudie (M 0.0) incl. Kelvington (M 14.2) / y compris


l’embranchement Kelvington
Nipawin (M 131.7) 145.9


Tyvan Stoughton (M 0.0) Crecy (M 89.1) 89.1
Vanguard Swift Current (M 0.3) Meyronne (M 76.3) 76.0
White Fox Nipawin (M 0.0) Choiceland (M 28.4) 28.4
Willingdon Lloydminster (M 0.0) Bruderheim (M 144.1) 144.1
TOTAL CP 2424.8
1996, c. 10, Sch. I; 2000, c. 16, s. 18.
1996, ch. 10, ann. I; 2000, ch. 16, art. 18.
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SCHEDULE II
(Sections 147 and 155)


ANNEXE II
(articles 147 et 155)


GRAIN, CROP OR PRODUCT


Alfalfa meal, pellets or cubes, dehydrated


Barley


Barley, crushed


Barley, pearl


Barley, pot


Barley sprouts


Bean (except soybean) derivatives (flour, protein, isolates, fibre)


Beans (except soybeans), including faba beans, splits and screenings


Bran


Breakfast foods or cereals (uncooked) in bags, barrels or cases manu-
factured from commodities only as listed in this schedule


Buckwheat


Canary seed


Corn, cracked


Corn (not popcorn)


Feed, animal or poultry (not medicated or condimental), containing
not more than thirty-five per cent of ingredients other than com-
modities as specified in this schedule, in bags or barrels or in bulk


Flax fibre


Flax seed


Flour, other than wheat, semolina or pea


Flour, wheat or semolina


Grain, feed, in sacks


Groats


Hulls, oat


Lentils, including splits and screenings


Malt (made from grain only)


Meal, barley


Meal, corn


Meal, linseed


Meal, oat


Meal, rapeseed or canola


Meal, rye


Meal, wheat


Meal, oil cake, linseed


Meal, oil cake, rapeseed or canola


Meal, oil cake, sunflower seed


Middlings


Millfeed


Mustard seed


Oats


GRAINS, PLANTES ou PRODUITS


Aliments ou céréales pour le petit déjeuner (non cuits), fabriqués uni-
quement à partir des produits mentionnés à la présente annexe —
en sacs, en barils ou en caisses


Aliments pour les bestiaux ou la volaille (non médicamentés ou
condimentaires) dont la teneur en ingrédients autres que les pro-
duits figurant à la présente annexe ne dépasse pas 35 % — en sacs,
en barils ou en vrac


Avoine


Avoine aplatie


Avoine broyée


Blé


Blé aplati


Colza ou colza canola


Criblures ou criblures granulées (ne s’applique qu’aux criblures des
produits mentionnés à la présente annexe)


Dérivés de la fève (à l’exclusion de soja) (farine, protéines, isolats,
fibres)


Dérivés du pois (farine, protéines, isolats, fibres)


Enveloppes d’avoine


Farine, à l’exception du blé, semoule ou pois


Farine, blé ou semoule


Farine d’avoine


Farine de blé fourragère


Farine de colza ou de colza canola


Farine de lin


Farine de seigle


Farine de tourteau de colza ou du colza canola


Farine de tourteau de lin


Farine de tourteau de tournesol


Farine, granulé ou cubes de luzerne déshydratés


Fèves (à l’exclusion du soja), marais, les fèves cassées et les criblures


Fibre de lin


Germes de blé


Germes d’orge


Grain de provende - en sacs


Graines à canaris


Graines de lin


Graines de moutarde


Graines de tournesol


Gruaux d’avoine


Grus blancs


Huile de colza ou de colza canola
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Oats, crushed


Oats, rolled


Oil, linseed


Oil, rapeseed or canola


Oil, sunflower seed


Oil cake, linseed


Oil cake, rapeseed or canola


Oil cake, sunflower seed


Pea derivatives (flour, protein, isolates, fibre)


Peas, including splits and screenings


Rapeseed or canola


Rye


Screenings or screenings pellets (applicable only to screenings from
grains specified in this schedule)


Seed grain in sacks


Shorts


Sunflower seed


Triticale


Wheat


Wheat, rolled


Wheat germ


Huile de lin


Huile de tournesol


Issues de mouture


Lentilles, y compris les lentilles cassées et les criblures


Maïs (à l’exclusion du maïs soufflé)


Maïs concassé


Malt (fait de grain seulement)


Menues pailles


Moulée d’orge


Orge


Orge broyée


Orge mondé


Orge perlé


Pois, y compris les pois cassés et les criblures


Sarrasin


Seigle


Semences en sacs


Semoule de maïs


Son


Tourteau de colza ou de colza canola


Tourteau de lin


Tourteau de tournesol


Triticale
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SCHEDULES III AND IV


[Repealed, 2000, c. 16, s. 19]


ANNEXES III ET IV


[Abrogées, 2000, ch. 16, art. 19]
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RELATED PROVISIONS DISPOSITIONS CONNEXES


— 2007, c. 19, s. 55 — 2007, ch. 19, art. 55


Agreements
entered into
prior to the
coming into
force of section
44


55. (1) Section 152.1 of the Canada Transporta-
tion Act, as enacted by section 44 of this Act, does
not apply in respect of agreements entered into be-
fore the day on which section 44 of this Act comes
into force.


55. (1) L’article 152.1 de la Loi sur les trans-
ports au Canada, édicté par l’article 44 de la pré-
sente loi, ne s’applique pas aux accords conclus
avant l’entrée en vigueur de cet article 44.


Accords conclus
avant l’entrée en
vigueur de
l’article 44


Exception (2) Despite subsection (1), in the case of an
agreement between VIA Rail Canada Inc. and a rail-
way company that was entered into before the day
on which section 44 of this Act comes into force,
Via Rail Canada Inc. may apply to the Canadian
Transportation Agency to decide any matter respect-
ing the priority to be given to the trains of any of the
parties to the agreement. In making its decision, the
Agency shall have regard to the public interest and
to the operational requirements of the parties to the
agreement. Section 152.2 of the Canada Transporta-
tion Act, as enacted by section 44 of this Act, ap-
plies, with any modifications that are necessary, if
the Agency, as part of its decision, fixes an amount
to be paid by Via Rail Canada Inc. In the event of
any inconsistency between the Agency’s decision
and the provisions of the agreement, the Agency’s
decision prevails to the extent of the inconsistency.


(2) Dans le cadre de tout accord qu’elle a conclu
avec une compagnie de chemin de fer avant l’entrée
en vigueur de l’article 44 de la présente loi, VIA Rail
Canada Inc. peut, malgré le paragraphe (1), deman-
der à l’Office des transports du Canada de régler
toute question concernant la priorité des trains ex-
ploités par les parties à l’accord. Pour rendre sa déci-
sion, ce dernier tient compte de l’intérêt public et des
besoins d’exploitation des parties, l’article 152.2 de
la Loi sur les transports au Canada, édicté par l’ar-
ticle 44 de la présente loi, s’appliquant, avec les
adaptations nécessaires, à toute somme éventuelle à
payer par VIA Rail Canada Inc. Les dispositions de
la décision l’emportent sur les dispositions incompa-
tibles de l’accord.


Exception


— 2007, c. 19, s. 56 — 2007, ch. 19, art. 56


Members
continued


56. (1) Despite sections 3 to 5 of this Act, the
members of the Canadian Transportation Agency,
including its Chairperson and Vice-Chairperson,
who hold office on the coming into force of those
sections continue to hold office according to the con-
ditions of their appointments, until the expiry of their
respective terms.


56. (1) Malgré les articles 3 à 5 de la présente loi,
les membres de l’Office des transports du Canada —
dont le président et le vice-président — en fonctions
à l’entrée en vigueur de ces articles continuent
d’exercer leur charge, en conformité avec les condi-
tions de leur nomination, jusqu’à l’expiration de leur
mandat.


Membres en
fonctions


Temporary
limitation on
appointment of
new members


(2) Despite section 3 of this Act, the Governor in
Council may not appoint or reappoint members of
the Canadian Transportation Agency under subsec-
tion 7(2) or subsection 8(2), respectively, of the
Canada Transportation Act until the number of
members of the Agency, other than the Chairperson
and the Vice-Chairperson, is less than three.


(2) Malgré l’article 3 de la présente loi, aucune
nomination ne peut être faite en vertu du paragraphe
7(2) de la Loi sur les transports au Canada et aucun
mandat ne peut être renouvelé en vertu du para-
graphe 8(2) de cette loi avant que le nombre de
membres en fonctions — autres que le président et le
vice-président — ne soit inférieur à trois.


Nouvelles
nominations


Exception for
appointment of
Chairperson and
Vice-Chair-
person


(3) Despite subsection (2) and section 3 of this
Act, the Governor in Council may appoint or reap-
point members of the Canadian Transportation
Agency to be designated as the Chairperson or the
Vice-Chairperson of the Agency under subsection
7(3) of the Canada Transportation Act.


(3) Malgré le paragraphe (2) et l’article 3 de la
présente loi, le gouverneur en conseil peut nommer
des membres choisis par lui en vertu du paragraphe
7(3) de la Loi sur les transports au Canada — ou re-
nouveler leur mandat —, pour exercer la charge de
président et de vice-président de l’Office des trans-
ports du Canada.


Président et
vice-président


— 2007, c. 19, s. 57 — 2007, ch. 19, art. 57


Adjustment to
the volume-
related
composite price
index


57. Despite subsection 151(5) of the Canada
Transportation Act, the Canadian Transportation
Agency shall, once only, on request of the Minister
of Transport and on the date set by the Agency, ad-
just the volume-related composite price index to re-
flect costs incurred by the prescribed railway compa-
nies, as defined in section 147 of that Act, for the
maintenance of hopper cars used for the movement
of grain, as defined in section 147 of that Act.


57. Malgré le paragraphe 151(5) de la Loi sur les
transports au Canada, l’Office des transports du
Canada effectue une seule fois, à la demande du mi-
nistre des Transports et à la date fixée par l’Office,
l’ajustement de l’indice des prix composite afférent
au volume pour tenir compte des coûts supportés par
les compagnies de chemin de fer régies, au sens de
l’article 147 de cette loi, pour l’entretien des wa-


Ajustement de
l’indice des prix
composite
afférent au
volume
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gons-trémies servant au mouvement du grain, au
sens de cet article 147.


— 2007, c. 19, s. 58 — 2007, ch. 19, art. 58


Police
constables
appointed under
section 158 of
the Canada
Transportation
Act


58. Every police constable appointed under sec-
tion 158 of the Canada Transportation Act who
holds office on the day on which section 54 of this
Act comes into force is deemed to have been ap-
pointed under section 44 of the Railway Safety Act,
as enacted by section 54 of this Act.


58. Les agents de police nommés en vertu de l’ar-
ticle 158 de la Loi sur les transports au Canada qui
sont en fonctions à l’entrée en vigueur de l’article 54
de la présente loi sont réputés avoir été nommés en
vertu de l’article 44 de la Loi sur la sécurité ferro-
viaire, édicté par cet article 54.


Agents de police
nommés en
vertu de l’article
158 de la Loi sur
les transports au
Canada


— 2012, c. 7, s. 41 — 2012, ch. 7, art. 41


Agreements
continued


41. An agreement entered into or a designation
made under section 157.1 of the Canada Transporta-
tion Act in respect of any matter referred to in sec-
tion 6.1 of the Railway Safety Act, as enacted by sec-
tion 6, continues in force in accordance with its
terms until it is replaced by an agreement entered in-
to under that section 6.1.


41. Les accords conclus ou les désignations faites
en vertu de l’article 157.1 de la Loi sur les transports
au Canada relativement aux questions visées à l’ar-
ticle 6.1 de la Loi sur la sécurité ferroviaire, édicté
par l’article 6, sont prorogés jusqu’à ce qu’ils soient
remplacés par un accord conclu ou fait en vertu de
cet article 6.1.


Accords
prorogés


— 2012, c. 7, s. 42 — 2012, ch. 7, art. 42


Agreements
continued


42. An agreement entered into under section 158
of the Canada Transportation Act in respect of any
matter referred to in section 6.2 of the Railway Safe-
ty Act, as enacted by section 6, continues in force in
accordance with its terms until it is replaced by an
agreement entered into under that section 6.2.


42. Les accords conclus en vertu de l’article 158
de la Loi sur les transports au Canada relativement
aux questions visées à l’article 6.2 de la Loi sur la
sécurité ferroviaire, édicté par l’article 6, sont proro-
gés jusqu’à ce qu’ils soient remplacés par un accord
conclu en vertu de cet article 6.2.


Accords
prorogés
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AMENDMENTS NOT IN FORCE MODIFICATIONS NON EN VIGUEUR


— 2009, c. 2, s. 466 — 2009, ch. 2, art. 466


2001, c. 27, s.
222


466. The definition “Canadian” in subsection
55(1) of the Canada Transportation Act is replaced
by the following:


466. La définition de « Canadien », au para-
graphe 55(1) de la Loi sur les transports au
Canada, est remplacée par ce qui suit :


2001, ch. 27, art.
222


“Canadian”
« Canadien »


“Canadian” means a Canadian citizen or a perma-
nent resident within the meaning of subsection 2(1)
of the Immigration and Refugee Protection Act, a
government in Canada or an agent of such a govern-
ment or a corporation or other entity that is incorpo-
rated or formed under the laws of Canada or a
province, that is controlled in fact by Canadians and
of which the percentage of voting interests owned
and controlled by non-Canadians is not more than


(a) in respect of all non-Canadians, the percent-
age specified in the regulations, or


(b) in respect of any class of non-Canadians spec-
ified in the regulations, the percentage specified in
the regulations in respect of that class;


« Canadien » Citoyen canadien ou résident perma-
nent au sens du paragraphe 2(1) de la Loi sur l’immi-
gration et la protection des réfugiés; la notion en-
globe également les administrations publiques du
Canada ou leurs mandataires et les personnes ou or-
ganismes, constitués au Canada sous le régime de
lois fédérales ou provinciales et contrôlés de fait par
des Canadiens, dont les actions assorties du droit de
vote détenues et contrôlées par des non-Canadiens
ne dépassent pas, en pourcentage :


a) s’agissant de l’ensemble des non-Canadiens, le
pourcentage réglementaire;


b) s’agissant de toute catégorie réglementaire de
non-Canadiens, le pourcentage fixé par règlement
pour cette catégorie.


« Canadien »
“Canadian”


— 2009, c. 2, s. 467 — 2009, ch. 2, art. 467


467. The Act is amended by adding the follow-
ing after section 55:


467. La même loi est modifiée par adjonction,
après l’article 55, de ce qui suit :


Regulations 55.1 The Governor in Council may, by regula-
tion,


(a) specify a percentage for the purpose of para-
graph (a) of the definition “Canadian” in subsec-
tion 55(1), which percentage may not be more
than 49%; and


(b) for the purpose of paragraph (b) of that defini-
tion, specify classes of non-Canadians and specify
a percentage with respect to each such class,
which percentage may not be more than 49%.


55.1 Le gouverneur en conseil peut, par règle-
ment :


a) pour l’application de l’alinéa a) de la définition
de « Canadien » au paragraphe 55(1), préciser un
pourcentage ne pouvant dépasser 49 %;


b) pour l’application de l’alinéa b) de cette défini-
tion, préciser des catégories de non-Canadiens et
un pourcentage — ne pouvant dépasser 49 % —
pour chacune d’elles.


Règlements


— 2011, c. 25, s. 60 — 2011, ch. 25, art. 60


2000, c. 16, s.
9(3)


60. The definition “government hopper car” in
section 147 of the Canada Transportation Act is re-
placed by the following:


60. La définition de « wagon-trémie du gouver-
nement », à l’article 147 de la Loi sur les trans-
ports au Canada, est remplacée par ce qui suit :


2000, ch. 16,
par. 9(3)


“government
hopper car”
« wagon-trémie
du
gouvernement »


“government hopper car” means a hopper car pro-
vided to a prescribed railway company by the gov-
ernment of Canada or a province;


« wagon-trémie du gouvernement » Wagon-trémie
fourni à une compagnie de chemin de fer régie par le
gouvernement fédéral ou le gouvernement d’une
province.


« wagon-trémie
du
gouvernement »
“government
hopper car”


— 2014, c. 8, s. 5.1(2) — 2014, ch. 8, par. 5.1(2)


5.1 (2) Paragraph 116(4)(c.1) of the Act is re-
pealed.


5.1 (2) L’alinéa 116(4)c.1) de la même loi est
abrogé.


— 2014, c. 8, s. 6(2) — 2014, ch. 8, par. 6(2)


6. (2) Sections 116.1 to 116.3 of the Act are re-
pealed.


6. (2) Les articles 116.1 à 116.3 de la même loi
sont abrogés.


— 2014, c. 8, s. 7(2) — 2014, ch. 8, par. 7(2)


7. (2) Subsection 128(1.1) of the Act is re-
pealed.


7. (2) Le paragraphe 128(1.1) de la même loi
est abrogé.
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— 2014, c. 8, s. 8(2) — 2014, ch. 8, par. 8(2)


8. (2) Subsection 169.31(1.1) of the Act is re-
pealed.


8. (2) Le paragraphe 169.31(1.1) de la même
loi est abrogé.


— 2014, c. 8, s. 9(2) — 2014, ch. 8, par. 9(2)


9. (2) Subsection 177(3) of the Act is repealed. 9. (2) Le paragraphe 177(3) de la même loi est
abrogé.


— 2014, c. 8, s. 10(2) — 2014, ch. 8, par. 10(2)


10. (2) The portion of subsection 178(1) of the
Act before paragraph (a) is replaced by the fol-
lowing:


10. (2) Le paragraphe 178(1) de la même loi
est remplacé par ce qui suit :


Notices of
violation


178. (1) The Agency, in respect of a violation re-
ferred to in subsection 177(1) or (1.1), or the Minis-
ter, in respect of a violation referred to in subsection
177(2), may


178. (1) L’Office ou le ministre, à l’égard d’une
contravention à un texte désigné au titre des para-
graphes 177(1), (1.1) ou (2), peut désigner, indivi-
duellement ou par catégorie, les agents verbalisa-
teurs et déterminer la forme et la teneur des procès-
verbaux de violation.


Procès-verbaux


— 2014, c. 8, s. 11(2) — 2014, ch. 8, par. 11(2)


11. (2) Subsection 179(1.1) of the Act is re-
pealed.


11. (2) Le paragraphe 179(1.1) de la même loi
est abrogé.


— 2014, c. 8, s. 12(2) — 2014, ch. 8, par. 12(2)


12. (2) Subsection 180.8(2) of the Act is re-
placed by the following:


12. (2) Le paragraphe 180.8(2) de la même loi
est remplacé par ce qui suit :


Delegation by
Minister


(2) In the case of a violation referred to in subsec-
tion 177(2), the Minister may delegate to the Agency
any power, duty or function conferred on him or her
under this Part.


(2) S’il s’agit d’une contravention à un texte dési-
gné au titre du paragraphe 177(2), le ministre peut
déléguer à l’Office les attributions que lui confère la
présente partie.


Délégation
ministérielle
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Compagnie du chemin de fer de Quebec Central (Arrangement
relatif a)


2007 QCCS 2947


COUR SUPERIEURE
CANADA
PROVINCE DE QUEBEC
DISTRICT DE QUEBEC


N° : 200-11-015468-062


DATE: 19 JUIN 2007


SOUS LA PRESIDENCE DE : L'HONORABLE JEAN LEMELIN, j.e.s.


DANS L'AFFAIRE DU PLAN D'ARRANGEMENTS AVEC LES CREANCIERS DE :


LA COMPAGNIE DU CHEMIN DE FER DE QUEBEC CENTRAL, personne morale
legalement constituee ayant son siege et sa principale place d'affaires au 4010, Route 112,
East Broughton, QC, GON 1GO


Requerante I intirnee
et


LE PROCUREUR GENERAL DU QUEBEC, agissant pour Ie ministre des Transports
ayant sa place d'affaires au 300, boul. Jean-Lesage, local 1.03, Quebec, QC, G1K 8K6


Requerant


Et


ERNST & YOUNG INC., personne morale leqalernent constltuee ayant une place d'affaires
au 150, boul, Rene-Levesque Est, 12e etaqe, Quebec, QC


Contr61eur


JUGEMENT


[1] La Compagnie du chemin de fer de Quebec Central (Quebec Central) exploite
un chemin de fer entre Levis et Sherbrooke. En decernbre 2006, elle se prevaut des
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dispositions de la Loi sur les arrangements avec les creenciers des compagnies 1


(L.A.C.C.).


[2] L'ordonnance initiale accueillant la requete de Quebec Central, prononcee Ie
19 decembre 2006, a ete proroqee a plusieurs reprises, la derniere prorogation la
maintient en vigueur jusqu'au 31 aoOt 2007.


[3] La societe Ernst & Young inc. a ete nornrne controleur aux termes de la L.A.C.C.
et agit activement a ce titre depuis. Aucun plan d'arrangement n'a cependant ete
finalise par Ie Controleur, notamment en raison du litige qui oppose Quebec Central au
ministre des Transports du Quebec (M.T.Q.) et que Ie Tribunal doit trancher par Ie
present jugement.


[4] Avant de poursuivre et dans Ie but de faciliter la comprehension de la nature et la
portee du debat judiciaire presents au Tribunal, il est indispensable de mentionner qu'il
decoule du fait que Ie 14 decernbre 2006, Quebec Central a avise par ecrlt Ie M.T.Q.
qu'a I'expiration d'un delai de 3 mois, elle abandonnerait, de facon permanente,
I'exploitation de toute la voie de guidage pour laquelle elle a obtenu un certificat
d'aptitude de transport ferroviaire pour Ie corridor qu'elle exploitait. Cet avis visait
eqalernent un troncon pour lequel aucun certificat d'aptitude n'avait ete sollicite ou ernis.


[5] L'avis au M.T.Q. a ete donne afin de satisfaire aux dispositions de deux lois
provinciales. La premiere est I'article 48 de la Loi sur la securiie du transport terrestre
guide2 (L.S. T.T.G.).


« 48. L'exploitant d'un systems de transport terrestre guide ne peut
abandonner de facon permanente I'exploitation de tout ou partie d'une voie de
guidage, sans avoir fourni au ministre un preavis de trois mois.


II doit eqalement, dans Ie cas d'un chemin de fer, faire publier ce preavis dans un
quotidien diffuse dans Ie territoire ou se trouve Ie chemin de fer.


Le ministre peut prescrire des mesures pour assurer la securite des lieux. Le
proprletalre de la voie de guidage applique ces mesures de securite dans Ie delai
indique par Ie ministre. »


[6] L'autre disposition invoquee est I'article 5 de la Loi sur les chemins de fe(3
(L.C.F.) que Ie Tribunal reproduit ici avec I'article 6 de la meme loi :


« 5. Avant d'abandonner de tacon permanente I'exploitation de tout ou partie
d'un chemin de fer, son proprietaire doit I'offrir au gouvernement au prix auquel il
I'a lul-rnerne acquis. »


2


3


L.R.C., 1985, chapitre C-36
L.R.Q., chapitre 8-3.3
L.R.Q., chapitre C-14.1
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« 6. Avant d'aliener ou autrement disposer d'un terrain acquis par
expropriation en vue de la mise en service d'un chemin de fer ou de I'utiliser a
d'autres fins que ferroviaires, son proprletaire doit I'offrir, au prix auquel il I'a lui-
rnerne acquis:


10 a l'exproprle si Ie chemin de fer n'a pas ete mis en service;


20 au gouvernement dans Ie cas contraire.


En cas de refus, iI peut en disposer comme ill'entend. »


[7] L'avis au Ministre contenait aussi Ie paragraphe suivant :


« Egalement monsieur Ie ministre, veuillez considerer Ie present avis comme
etant une offre adressee au gouvernement de se porter acquereur en tout ou en
partie du chemin de fer, propriete de Quebec Central et ce, en conformite de
I'article 5 de la Loi sur /es chemins de fer et qu'a defaut par Ie gouvernement de
se porter acquereur en tout ou en partie du chemin de fer, cette derniere pourra
en disposer comme elle I'entend. »


[8] L'offre faite au M.T.Q., et plus precisernent les rnodalites de cette offre, dont Ie
prix qu'il devrait payer, constitue Ie litige entre les parties.


LES PROCEDURES


[9] Par une ordonnance prononcee Ie 22 janvier 2007, Ie Juge en chef associe a
desiqne Ie juge soussiqne pour assumer la gestion particuliere de cette instance.


[10] Ayant ete dOment autorise a Ie faire par Ie soussiqne, Ie Procureur general du
Quebec, agissant pour Ie M.T.Q., a introduit une requete en jugement declaratoire dent
les conclusions se lisent comme suit:


« DECLARER que I'expression « chemin de fer» utilisee a I'article 5 de la Loi sur
/es chemins de fer (L.R.Q., c. C-14.1) signifie I'emprise ferroviaire ainsi que les
rails, les structures, les crampons, les selles, les dormants, les ponts et
ponceaux et leurs surlargeurs ainsi que les equipernents de signalisation;


DECLARER que I'expression « au prix auquel il I'a lul-merne acquis » utilises a
I'article 5 de la Loi sur /es chemins de fer (L.R.Q., c. C-14.1) signifie Ie prix
d'acquisition du chemin de fer au moment de son acquisition;


DECLARER que Ie prix de 7 200 000 $ offert par Ie requerant ou a tout autre prix
que la preuve dernontrera est Ie prix auquel l'intirne a acquis Ie chemin de fer au
mois de decembre 1999; »
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[11] Apres l'enquete. Ie Procureur general demande et obtient la permission
d'amender la derniere conclusion pour qu'on y lise desormais Ie prix de 5 129 720 $ au
lieu de 7200000 $.


[12] " est utile de mentionner que les autres parties au debat judiciaire admettent qu'iI
existe ici une difflculte reelle a resoudre et que Ie Procureur general possede l'interet
juridique pour demander un jugement declaratoire,


[13] En rnerne temps que I'introduction de la requete en jugement declaratoire,
Quebec Central, a son tour, introduit une requete pour directives, dont les conclusions
recherchees sont les suivantes :


« DIRE ET DECLARER que Ie droit du MTQ de se porter acquereur des actifs en
conformlte de I'article 5 de la Loi sur /es chemins de fer (L.R.Q., ch. C-14.1) est
eteint: OU SUBSIDIAIREMENT DIRE ET DECLARER que Ie droit du MTQ de se
porter acquereur des actifs en conformite de I'article 5 de la Loi sur /es chemins
de fer (L.R.Q., ch. C-14.1) est eteint pour cause de non-exercice et ce, depuis Ie
16 mars 2007;


DIRE ET DECLARER que votre requerante peut aliener en tout ou en partie ses
elements d'actifs sans autre contrainte que celles prevues dans I'ordonnance
initiale, sous reserve des droits des creanciers garantis et des directives que Ie
tribunal pourrait ernettre:


DISPENSER la requerante de signifier la presents requete a d'autres
intervenants et/ou creanciers que ceux indlques a I'avis de presentation de la
presents requete soit :


Banque Nationale du Canada


Ministers des Transports du Quebec


Developpement econornique Canada


Ernst & Young inc.


ORDONNER l'executlon provisoire du present jugement sans qu'il soit
necessaire de fournir quelque garantie que ce soit; »


[14] "est utile de mentionner qu'avant la presentation de la requete, Ie Procureur
general, comme c'est son droit strict, demande et obtient qu'un avis en vertu de I'article
95 du Code de procedure civile conforme a la loi lui so it produit mais a renonce au delai
de 30 jours y prevu, de sorte que I'affaire a pu etre entendue par Ie Tribunal a la date
prealablernent flxee.


[15] Voici comment les procureurs de Quebec Central et du Contr61eur decrivent,
dans cet avis, la position juridique de leurs clients respectifs :


« Les pretentions de l'intimee et du mis en cause et leurs arguments sont a I'effet
que Ie droit de preference reclarne par Ie ministre des Transports en vertu de
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I'article 5 de la Loi sur /es chemins de fer est un droit personnel non applicable
en vertu de la Loi sur /es arrangements avec /es creenciers des compagnies (ci-
apres « LACC »). Les lois federates en matiere de faillite et d'insolvabilite ne
peuvent voir leurs objectifs entraves par une Loi provinciale telle que la Loi sur
/es chemins de fer qui cree une priorite et qui modifie Ie plan de repartition de la
LACC. Bien que I'objectif de I'article 5 de la Loi sur /es chemins de fer n'est pas
d'ernpieter sur la competence federate exclusive en matiere de faillite et
d'insolvabilite, la regie de preponderance est a I'effet que c'est la Loi federate qui
trouve application lorsqu'une Loi provinciale entrave la realisatlon de son objet
ou va a I'encontre de l'intention du Parlement. Dans la situation en resoece,
I'application de I'article 5 de la Loi sur /es chemins de fer, tel que propose par Ie
ministre des Transports, est contraire a la LACC, en ce qu'elle appliquerait une
preference et modifierait Ie plan d'arrangement a etre depose au detriment de la
masse des creanciers et de la debitrice. »


LES FAITS PERTINENTS


[16] Dans sa requete pour jugement declaratolre, Ie Procureur general resume les
ententes conclues entre Quebec Central et Ie M.T.Q. au moment de la relance du
chemin de fer en 1999 :


« 1. Le 17 novembre 1999, Ie gouvernement du Quebec adoptait un decret
(nurnero 1270-99) concernant la relance du chemin de fer Quebec central
dans lequel il s'engageait a autoriser Ie ministre des Transports a verser
a ladite compagnie une subvention de 3 500 000 $ pour Ie paiement des
interets sur un pret de 8 500 000 $ et a lui verser une subvention de
2 500 000 $ pour la rehabilitation de la voie ferree: copie du decret est
communique et sera produit sous la cote RPG-2.


4. Le 22 decemore 1999, la C.C.F.Q.C. concluait une convention de credit a
terme avec la 8anque Nationale du Canada pour un montant de
8 500 000 $, en vue de I'acquisition des actions et des actifs de la
Compagnie de chemin de fer canadien pacifique; copie de I'entente est
comrnuniquee et sera produite sous la cote RPG-4.


5. Le 22 decernbre 1999, Ie rninistere des Transports concluait une entente
(no 14-125) avec la C.C.F.Q.C. par laquelle il s'engageait a la clause 5.1
de la dite entente a se porter acquereur de I'emprise du chemin de fer
pour une somme de 3 500 000 $, moyennant certaines conditions en
guise de caution sur Ie pret de 8 500 000 $ avec la 8anque Nationale du
Canada; copie de I'entente est cornrnuniquee et sera produite sous la
cote RPG-5.


6. Dans I'entente RPG-5, Ie rninistere des Transports s'engageait a la
clause 6.7 a verser a la C.C.F.Q.C. un montant de 3500000 $ pour Ie
paiement des interets sur Ie pret de 8 500 000 $, pour proceder a
I'acquisition et a la relance de la C.C.F.Q.C.
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7. En vertu de cette entente (RPG-5), Ie rninistere des Transports a de plus
verse une subvention de 2 500 000 $ pour la rehabilitation de la
C.C.F.Q.C.


8. Le 2 mai 2005, Ie rninistere des Transports acceptait de modifier I'entente
(RPG-5), notamment son article 6.7 afin de verser a la C.C.F.Q.C. une
nouvelle subvention de 550 000 $ pour payer les interets sur la dette
contractee aupres de la Banque nationale du Canada pour I'acquisition
du chemin de fer; copie de cette entente est comrnuniquee et sera
produite sous la cote RPG-6. »
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[17] La preuve revere certains autres faits qu'il est utile de relater et de prendre en
compte:


~ Bien qu'il ait entrepris plusieurs demarches pour communiquer avec des
acheteurs susceptibles d'etre interesses et qu'il ait recu des offres d'achat
concernant certains actifs, Ie Contr61eur n'a presenternent en mains
aucune offre valide qui serait toujours en vigueur;


L'elernent d'actifs qui presents la plus grande valeur, soit pres de 70% de
cette valeur aux livres, est I'acier des rails;


Pour etre vendus, les rails doivent etre demanteles. C'est un travail qui ne
peut pas etre execute I'hiver, qui exigera au moins six mois d'execution et
qui, s'il debutait en juin 2007, ne serait peut-etre pas complete en
decembre 2007;


Bien que ce soit une possibilite que Ie Contr61eur envisage, Ie plan
d'arrangement ne prevoira pas necessairernent Ie dernantelernent complet
de la voie ferree:


l.'evaluatlon du coat d'acquisition des elements d'actifs que propose
Quebec Central est beaucoup plus elevee que Ie prix propose par Ie
M.T.Q.;


La transaction de 1999 qui a permis de relancer I'entreprise et reprendre
I'exploitation du chemin de fer eta it un achat des actions de la Compagnie
de chemin de fer canadien pacifique (Canadien Pacifique) dans Ie cadre
d'une transaction du type « leverage buy-out », pour Ie prix de
7 250 000 $;


La valeur aux livres des actifs du chemin de fer en date d'aujourd'hui
inclut non seulement la valeur attribuee aux actifs en 1999 mais aussi la
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valeur de tous les ajouts financiers depuis, qui comprennent, non
limitativement, les postes suivants :


Ie coOts de refection de la voie;


Ie coOt des rnateriaux aioutes;


la main-d'oeuvre:


les taxes foncieres:


les interets paves sur I'endettement.


Selon Ie ternoiqnaqe du Contr6leur, la valeur de I'acier etait de 120 $ US
la tonne en 1999 et de 260 $ US en mai 2007. Sur la quantite d'acier que
represents la voie ferree, la valeur de cet actif est aujourd'hui auqrnentee
de facon significative;


•
•
•
•
•


Le Contr61eur evalue aussi que Ie dernantelernent de la voie ferree
entrainerait des coOts se situant entre 15 000 et 18 000 dollars du mille
environ;


En plus de la voie ferree, Quebec Central compte d'autres actifs :


• 130 millions de pieds cartes pour les emprises et les surlargeurs,
dont l'evaluatlon municipale est aujourd'hui de 11 444 000 $
environ;


• des wagons et locomotives;


• des batisses:


LA POSITION DES PARTIES


La position du Procureur general du Quebec


[18] Fondamentalement, Ie Procureur general pia ide que Ie droit que s'est reserve Ie
M.T.Q. a I'article 5 de la L.C.F. est d'acheter Ie chemin de fer de Quebec Central et non
tous les actifs de I'entreprise. Puisque cette loi ne deflnit pas I'expression « chemin de
fer », Ie Procureur general propose que Ie Tribunal retienne, a cette fin, la description
qu'en donne la clause 4.1.23 de I'entente du 22 decembre 1999 intervenue entre les
deux societes constituantes de Quebec Central, soit 9085-4928 Quebec inc. qui, a
l'epoque, s'est portee acquereure des actions du Canadien Pacifique et Quebec
Central. II n'est pas certain que Ie Procureur general suqqere au Tribunal de retenir la
clause 4.1.23 au complet ou seulement I'extrait suivant qui se retrouve au point 1.3 de
son schema d'argumentation :
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« 1.3 Pretention du P.G.: la notion de chemin de fer: RPG-3, clause 4.1.23
(emprises ferroviaires, rails, structures, crampons, selles, dormants, ponts,
ponceaux, surlargeurs })


[19] Pour Ie Procureur general, les mots « au prix auquel il l'a lui-rnerne acquis )}
contenus a I'article 5 de la L.C.F. signitient ce qu'ils expriment. Le prix que doit payer Ie
M.T.Q. est la valeur des composantes decrites plus haut, en 1999, soit, selon la preuve,
la somme de 5 129 720 $. Pour Ie Procureur general, Ie texte clair de I'article 5 n'est
pas ambigu et ne souffre d'aucune interpretation.


[20] Au plan factuel, Ie Procureur general attache une grande importance au fait que
Ie plan d'arrangement avec les creanciers n'est ni complete ni depose. Pendant ce
temps, la loi et I'ordonnance initiale prevoient que Quebec Central demeure en
possession de tous ses biens et continue d'exercer ses activites commerciales. II n'y a
pas de saisine en faveur du Contr6leur, comme iI y en a une en faveur du syndic en
vertu de la Loi sur /a faillite et l'inso/vabilite (L.F.I.). Le Procureur general en tire
l'interence que Ie debat souleve par Quebec Central quant a I'offre faite au Procureur
general d'acheter et a quel prix est un debat virtuel et premature.


[21] Pour Ie Procureur general, un plan d'arrangement en vertu de la L.A.C.C. est
bien different du plan de repartition prevu a la L.F.I.


[22] Le Procureur general avance non seulement que les droits que lui confere
I'article 5 de la L.C.F. ne sont pas eteints comme Ie pretend Quebec Central mais que
Ie delai de trois mois invoque n'existe pas. De plus, il n'est pas necessaire de decider si
ce droit est reel ou personnel. Si on Ie fait, il faut conclure a un droit reel.


[23] Entin, Ie Procureur general plaide qu'il n'existe ici aucun conflit entre les deux
lois provinciales et la L.A.C.C. II n'est donc pas requis de decider quelle loi prime
I'autre. Pour que cet exercice s'impose, iI faut faire face a un conflit reel entre deux
dispositions leqislatives incompatibles, rune federale et I'autre provinciale. Meme dans
cette situation, Ie principe de la retenue judiciaire en matiere constitutionnelle dicte la
prudence en evitant de trancher une question constitutionnelle dans un contexte
theorique si elle peut etre reglee autrement.


La position de Quebec Central


[24] Cette position recoupe, sous plusieurs aspects, celie exprirnee par Ie Contr61eur
parce que ces deux parties adoptent la position fondamentale que Ie prix que doit payer
Ie M.T.Q. est la valeur aux livres des actifs de Quebec Central comme en date de I'avis
donne au Ministre, soit Ie 14 decembre 2006.


[25] Quebec Central affirme, et ce n'est pas conteste, qu'il n'a recu aucune offre
conforme sur la totalite de ses actifs. Mais Quebec Central va plus loin en affirmant,
dans sa requete pour directives, que Ie droit du M.T.Q., s'il a deja existe, s'est eteint Ie
16 mars 2007, apres I'expiration des trois mois qui ont suivi la publication de I'avis au
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Ministre. Cela etant, Quebec Central avance qu'elle n'a plus d'obligation envers Ie
M.T.Q. et qu'elle peut disposer de ses elements d'actifs en respectant I'ordonnance
initiale, les droits des creanciers garantis et, Ie cas echeant, les directives du Tribunal.
Quebec Central demande aussi que Ie Tribunal prononce l'execution provisoire du
jugement nonobstant appel.


La position du Controleur


[26] Le Contr61eur plaide, en substance, qu'il existe un conflit irreconctliable entre
l'article 5 de la L.C.F. et la L.A.C.C., que cette derniere loi prime la premiere et qu'en
consequence, Ie Tribunal doit declarer que I'article 5 de la L.C.F. est inoperant.


[27] Si, par ailleurs, Ie Tribunal devait conclure que I'article 5 continue de s'appliquer,
alors, Ie Contr61eur est d'avis que Ie prix que doit payer Ie M.T.Q. est, comme Ie pia ide
Quebec Central, la valeur aux livres de tous les actifs de la societe a la date ou I'avis a
ete donne au Ministre.


[28] Entin, Ie Contr61eur plaide que dans Ie cadre de la L.A. C.C., I'application de
I'article 5 doit etre suspendue parce qu'elle est contraire aux meilleurs interets de tous
les creanciers et n'est pas de nature a favoriser qu'un arrangement avec les creanciers
survienne, ce qui constitue I'objectif premier de la loi.


ANALYSE ET DECISION


Le droit du M.T.Q.


[29] Quebec Central plaide que Ie droit du M.T.Q. de se porter acquereur est eteint,
n'ayant pas ete exerce dans Ie delai de trois mois prevu a l'article 48 de la L.S. T TG.


[30] Ce moyen doit etre ecarte essentiellement parce que I'article 5 de la L.C.F., qui
est celui invoque ici par Ie Procureur general, ne prevoit aucun delal.


[31] Le Tribunal est d'avis que Quebec Central a tort d'assimiler ces deux articles de
rnaniere a ce qu'ils ne forment qu'une seule disposition legislative qui doit etre mise en
application simultanernent et concurremment.


[32] L'article 48 de la L.S. T TG. vise I'exploitant d'un systems de transport terrestre
guide qui peut ne pas etre Ie merne proprietaire que vise I'article 5 de la L.C.F.


[33] En outre, comme son titre I'indique, la L.S. T T G. vise la secunte du transport
terrestre. On peut comprendre que Ie Ministre veuille etre avlse trois mois avant
I'abandon de facon permanente d'un chemin de fer. En effet, l'alinea 3 de cet article 48
nous renseigne sur I'objectif veritable de cet avis de trois mois.


« Le ministre peut prescrire des mesures pour assurer la securite des lieux. Le
proprietaire de la voie de guidage applique ces mesures de securite dans Ie delai
indique par Ie ministre. »
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[34] Le Tribunal conclut que Quebec Central devait donner I'avis de trois mois prevu
a I'article 48. Mais ce n'est pas parce que Quebec Central a choisi de donner, en meme
temps, I'avis en vertu de I'article 5 de la L. C.F., dans sa lettre au Ministre datee du
14 decernbre 2006, que ces deux dispositions leqislatives doivent etre assimilees et
sujettes au meme delai de trois mois.
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[35] Le Tribunal est d'avis que Ie droit du M.T.Q. de se porter acquereur n'est pas
eteint puisqu'il n'avait pas a etre exerce avant Ie 16 mars 2007, comme Ie pretend
Quebec Central.


[36] II est vrai que Ie texte irnprecis de I'article 5 n'indique pas de combien de temps
jouit Ie proprietaire, avant d'abandonner I'exploitation de son chemin de fer, pour I'offrir
au Ministre et combien de temps ce dernier dispose pour accepter ou refuser I'offre.


[37] Mais ces imprecisions ne rendent pas la disposition caduque ou inoperante.


[38] L'element ici qui ne souleve aucun doute c'est que I'offre doit preceder I'abandon
permanent.


Y a-t-il contlit entre les lojs provjncjales et la loj tederale?


[39] D'entree de jeu, Ie Tribunal est d'avis qu'il n'y a pas ici d'incompatibilite
fonctionnelle dans une perspective constitutionnelle entre les dispositions de la
L.A.C.C., loi federate et les deux lois provinciales, la L.C.F. et la L.S. T. T.G. II n'y a donc
pas lieu de mettre en ceuvre Ie principe de la prirnaute de la loi federate.


[40] Voici ce qu'ecrivent les professeurs Henri Brun et Guy Tremblay au sujet de
cette regie de la prirnaute de la legislation federate :


«- Le conflit de lois


Meme si les lois federates valides jouissent d'une prirnaute sur les lois
provinciales valides, elles ne rendent pas automatiquement lnoperante toute
legislation provinciale dans Ie merne domaine. Encore faut-il qu'il y ait un conflit
entre les deux.


Le deqre d'lncornpatiblllte requis est tres exigeant selon la jurisprudence. II faut
qu'iI y ait conflit irreductible, tel que I'application concomitante ou
cornplernentaire est radicalement impossible. Une telle incompatibilite
fonctionnelle n'existe que lorsque I'observance d'une loi entralne I'inobservance
de I'autre : Multiple Access Ltd. C. McCutcheon, [1982] 2 R.C.S. 161, 191; Irwin
Toy Ltd. c. Quebec (Procureur general), [1989] 1 R.C.S. 927, 963-4. Ce critere
de base est plus ou moins exigeant selon qu'on se place du point de vue du
justiciable ou du point de vue du juge.


Du point de vue du justiciable, Ie fait que la loi provinciale comporte des
exigences plus severes que la loi federale, ou des exigences additionnelles, ne
peut entratner d'incompatibilite operationnelle : Ie justiciable peut se conformer
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aux deux. Ainsi, Ie droit provincial peut manifestement poser des restrictions ou
conditions dont Ie respect n'entralnera en rien la violation du droit federal. })4


[41] Et plus loin les auteurs ecrivent:


« Une autre cateqorle d'affaires concluent a I'incompatibilite en se placant du
point de vue du juge, lorsqu'il lui est impossible de decider une cause en
appliquant de facon concomitante la regie federate et la regie provinciale. » 5
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[42] Dans un arret tres recent prononce par la Cour supreme du Canada Ie 31 mai
2007, Banque canadienne de /'ouest c. Alberta", la Cour reexamine toute cette
question de la doctrine de la preponderance federale sur une loi provinciaIe.


[43] Au resume de l'arretiste, on peut lire:


« La resolution d'une affaire mettant en cause la valldlte constitutionnelle d'une
legislation eu egard au partage des cornpetences doit commencer par une
analyse du caractere veritable de la legislation contestee. Cette analyse consiste
dans une recherche sur la nature veritable de la loi en question afin d'identifier la
matiere sur laquelle elle porte essentiellement. Si Ie caractere veritable de la
legislation contestee peut se rattacher a une matiere relevant de la competence
de la legislature qui I'a adoptee, les tribunaux la declareront intra vires.
Cependant, s'll est plus juste d'affirmer qu'elle porte sur une matiere qui echappe
a la competence de cette legislature, la constatation de cette atteinte au partage
des pouvoirs entratnera l'invalidation de la loi. Cette analyse a pourcorollaire
qu'une legislation dont Ie caractere veritable releve de la competence du
leqislateur qui I'a adoptee pourra, au moins dans une certaine mesure, toucher
des rnatieres qui ne sont pas de sa competence sans necessairernent toucher sa
validite constitutionnelle. A ce stade de I'analyse, I'objectif dominant de la
legislation demeure determinant. De simples effets accessoires ne rendent pas
inconstitutionnelle une loi par ailleurs intra vires. »


[44] Et plus loin:


« Selon la doctrine de ta preponderance federale, lorsque les effets d'une
legislation provinciale sont incompatibles avec une legislation federale, la
legislation federale doit prevaloir et la legislation provinciale etre declaree
inoperante dans la mesure de l'incompatibitite. La doctrine s'applique non
seulement dans Ie cas ou la legislature provinciale a legifere en vertu de son
pouvoir accessoire d'ernpieter dans un domaine de competence federale, mais
aussi dans les situations ou la legislature provinciale agit dans Ie cadre de ses
competences principales, et Ie Parlement federal en vertu de ses pouvoirs
accessoires. Pour declencher l'application de cette doctrine, il revient a la partie
qui invoque la doctrine de la preponderance federate de dernontrer une


4 Henri BRUN et Guy TREMBLAY, Droit constitutionnel, 3e edition, Editions Yvon Blais inc., a jour au
t" mai 1997, p. 469
op. cit. note 4, p. 470
[2007] C.S.C. 22
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incompatibilite reelle entre les legislations provinciale et federale, en etablissant,
soit qu'iI est impossible de se conformer aux deux legislations, soit que
I'application de la loi provinciale ernpecherait la realisation du but de la legislation
federate. »


[45] La L. C.F. vise essentiellement a reqlernenter les chemins de fer qui relevent de
l'autorite legislative du Quebec. C'est I'article premier qui Ie dit. La loi prevoit que Ie
gouvernement peut attribuer a une personne Ie pouvoir d'acquerir par expropriation un
chemin de fer ou les terrains necessaires a son exploitation. La loi impose a un
transporteur ferroviaire I'obligation de detenlr un certificat d'aptitude et d'agir de rnaniere
a respecter les obligations que Ie certificat impose. La loi reqlernente aussi les tarifs, la
juridiction de la Commission des transports, I'arbitrage de dltferends entre des parties et
Ie pouvoir du gouvernement d'adopter des reqlernents sur certaines rnatieres.


[46] Le caractere veritable de cette loi se rattache, et cela n'est pas contests ici, a
une matiere relevant de la competence de l'Assernblee nationale du Quebec. Elle est
donc intra vires des pouvoirs constitutionnels de la province.


[47] La L.A.C.C. a pour objectif de permettre d'arriver a des compromis dans Ie cadre
d'une restructuration d'une compagnie insolvable et ce, aux benefices des creanciers,
tout en permettant a la compagnie de continuer I'exploitation de ses affaires et d'eviter
la liquidation de ses biens ou sa dissolution.


[48] La possibilite que cette liquidation survienne n'est cependant pas incompatible
avec les objectifs de la loi. La vente totale ou partielle des biens ou leur liquidation peut
survenir si des circonstances particulieres Ie justifient,"


[49] Dans l'espece, les rnecanlsmes de protection prevus a la L.A. C.C. furent mis en
place par I'ordonnance initiale prononcee en decernbre 2006 a la demande de Quebec
Central. Ces dispositions continuent de s'appliquer par les prorogations de cette
ordonnance prononcees depuis, la derniere jusqu'au 31 aoOt 2007.


[50] L'existence et meme I'application des articles 5 de la L. C.F. et 48 de la
L.S. T. T.G. n'ont pas pour effet d'entraver de facon absolue et insurmontable la mise en
oeuvre des rnecanisrnes de protection de la L.A. C.C. De fait, il n'y a ici aucune entrave,
conflit ou incompatibilite.


[51] Si Ie Tribunal retient la position de Quebec Central et du Contr61eur et conclut
que Ie prix que doit payer Ie M.T.Q. est celui qu'ils exigent, soit un montant equivalent a
la valeur aux livres de tous les actifs de Quebec Central en date de decernbre 2006,
alors les dispositions de la L.A.C.C. continuent de s'appliquer. Si Ie M.T.Q. se porte
acquereur a cette valeur ou, dans Ie cas ou iI refuse, si Quebec Central reussit a vendre
pour cette valeur a un ou plusieurs tiers, alors Ie plan d'arrangement que Ie Contr61eur


7 Re: LehndorffGeneral ParinerLtd, (1993),17 C.B.R., (3d), 24, (Ont. Gen. Div.), p. 32
Re: Olympia & York Developments Ltd, (1995), 34 C.B.R., (3d), 93 (Ont. Gen. Div.) p.104
Re: Papiers Gaspesia inc., (2004) 9 C.B.R., (5d), p.103
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pourra preparer et deposer pourrait etre structure sur la base de cette valeur recue pour
les actifs.


[52] Si, par ailleurs, Ie Tribunal decide que Ie M.T.Q. n'est tenu de payer que Ie prix
de 5 129720 $ qu'il propose, les dispositions de la L.A.C.C. continueront encore de
s'appliquer mais avec un effet tres neqatif sur la valeur de vente ou de liquidation des
actifs. Dans ce cas, les creanciers en seraient certes grandement penalises quant aux
chances de recouvrer tout ou partie de la valeur de leurs creances, mais cela ne
constitue pas un conflit insoluble.


[53] Le conflit irreconciliable qui justifierait de declarer inoperants les articles 5 et 48
des lois provinciales, comme Ie demandent Quebec Central et Ie Contr6leur, n'est pas
ici present.


[54] Pour s'en convaincre, supposons un instant que les mots « prix auquel iI I'a lui-
meme acquis » signifient Ie prix reclarne du Ministre et qu'iI n'y aurait pas d'ecarts
importants, il n'y aurait pas de litige et aucune raison ni interet pour Quebec Central et
Ie Contr61eur d'invoquer un conflit entre les lois provinciales et la L.A.C.C. II n'existe
donc pas ici, au plan statutaire, de conflits ou d'incornpatibilites fonctionnels.


[55] Du point de vue du juge, puisque cette perspective est evoquee par les auteurs
cites precedernrnent, cette incornpatibilite n'existe pas davantage. Le soussiqne peut
mettre en ceuvre les dispositions de la L.A. C.C. tout en interpretant I'article 5 de la
L.C.F. comme il est maintenant appele a Ie faire.


L'interpretation de "article 5 de la L.C.F.


[56] Debutons par un peu d'histoire.


[57] La L.C.F. est adoptee au Quebec apres que Ie gouvernement federal eut
dereqlernente I'industrie des transports par I'adoption de la Loi nationa/e de 1987 sur
/es trensports". L'adoption de cette loi a eu pour effet de dereqlernenter les transports,
notamment par chemin de fer, et augmenter la concurrence entre les deux grandes
entreprises nationales, Ie CN et Ie CPo CeUe concurrence a donne lieu a une
rationalisation et la cession d'une partie de leurs reseaux et a incite Ie gouvernement du
Quebec a adopter la L.C.F. en 1993.


[58] A premiere vue, I'article 5 de la L.C.F. apparait clair, au point ou il ne serait pas
necessaire que Ie Tribunal en lnterprete Ie sens ou la portee. Le «prix auquel il I'a lui-
rnerne acquis », « il » pour Ie proprietaire, ne semble laisser place a aucun debat quant
a la signification de la disposition: c'est Ie prix pour i'acquerir.


[59] Mais la question est beaucoup plus complexe.


8 t.c. 1987, chapitre 34
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[60] II est interessant de savoir que la creation de la Compagnie du chemin de fer de
Quebec Central I The Quebec Central Railway Company remonte a la fin du steele
dernier, la date en serait 1878 selon Ie procureur de Quebec Central.


[61] Son exploitation aurait ete abandonnee par Ie Canadien Pacifique en 1994 et les
actifs laisses a I'abandon.


[62] Au mois de decernbre 1999, la societe 9085-4928 Quebec inc., constituee en
vertu de la Partie 1A de la Loi sur /es compagnies (Quebec), se porte acquereure de
toutes les actions emises et en circulation detenues par Ie Canadien Pacifique. Le prix
de vente paye est decrit comme suit au contrat de vente:


« Prix de vente - La vente des actions vendues et de fa creance est faite pour et
en consideration de fa somme gfobafe de 7 250 000 $ repartie comme suit:
3408221 $ pour fes actions vendues et 3 791 779 $ pour fa creance. »


[63] Suite a cette acquisition, la societe 9085-4928 Quebec inc. est fuslonnee avec
I'ancienne Quebec Central en vertu de la Loi sur /es compagnie (Quebec) pour former
la Quebec Central que I'on connait aujourd'hui.


[64] La difflculte que pose cette transaction de 1999 par rapport au debat juridique
devant Ie Tribunal est qu'on a une transaction sur les actions en 1999 et aujourd'hui,
Quebec Central prend la position que « Ie prix auquel il I'a lul-rnerne acquis»
represents la valeur aux livres des actifs de Quebec Central a la date de I'avis au
M.T.Q.


[65] Essentiellement, Ie debat juridique se resume a deux questions:


~ Quels sont les biens que Quebec Central doit offrir au M.T.Q.? - Quel
est I'objet de I'offre?


A quel prix Quebec Central doit-ill'offrir? - Quel est Ie prix de I'offre?


L'objet de I'offre


[66] L'article 5 de la L.C.F. oblige Ie proprietaire, avant d'abandonner de facon
permanente I'exploitation de tout ou partie d'un chemin de fer, de I'offrir au
gouvernement.


[67] Malheureusement, la loi ne deftnit pas ce qu'est un chemin de fer. Le Procureur
general prend la position que I'expression « chemin de fer» signifie ce que les parties
ont voulu qu'elle signifie en 1999 dans Ie contrat de vente entre 9085-4928 Quebec inc.
et Ie Canadien Pacifique, a I'article 4.1.23. Cet article est ici reproduit en entier :


« propriete des actifs de fa compagnie - fa compagnie, sous reserve du
paragraphe 4.2 et du paragraphe 8.3 des presentee, est et sera proprietaire des
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diverses emprises ferroviaires suivantes, incluant, notamment, les rails,
structures, crampons, selles, dorrnants, ponts et ponceaux, avec toutes les
surlargeurs, s'il en est:


i) la subdivision de Vallee, du point milliaire 0.00 au point milliaire 130.421,
Y compris la voie ferree connue comme la connexion QCR jOignant Ie
reseau de la compagnie a celui de Chemin de Fer Ouebec-Sud Inc.;


ii) la subdivision de Chaudlere, du point milliaire 0.00 au point milliaire
79.677;
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iii) la subdivision de Levis, du point milliaire 0.00 au point milliaire 27.314, et
du point milliaire 32.576 au point millairie 32.858; et


iv) la subdivision Tring, du point milliaire 0.00 au point milliaire 1.175.


La compagnie est eqalement proprietaire d'un immeuble sis au 165, rue
Wellington nord, a Sherbrooke, province de Quebec, ainsi que de la gare situee
a Thetford (partie Sud) ainsi que des biens mobiliers situes sur tels biens
immobiliers;


La compagnie n'est cependant pas proprletaire des gares ferroviaires
patrimoniales, lesquelles ont ete vendues en date de la cloture au vendeur. »


[68] Pour sa part, Quebec Central avance que I'expression « chemin de fer» doit etre
comprise comme incluant tous ses actifs, ceux inclus dans la transaction avec Ie
Canadien Pacifique et identifies ci-haut, ainsi que tous ceux acquis depuis et les ajouts
apportes par Quebec Central et ce, a leur valeur aux livres.


[69] Le Tribunal prefere la proposition de Quebec Central. On ne peut pas parler d'un
chemin de fer si on exclut les subdivisions, les locomotives, les wagons, I'immeuble de
la rue Wellington a Sherbrooke et les autres batisses et accessoires, s'il en est, qui
servent a I'exploitation. Puisque Quebec Central a decide d'abandonner de facon
permanente I'exploitation de tout Ie chemin de fer, il doit I'offrir en entier au M.T.Q. Le
Tribunal est donc d'avis que « chemin de fer» desiqne tous les actifs que possede
aujourd'hui Quebec Central.


Le prix de I'offre


[70] Le Procureur general pia ide que Ie prix auquel on doit offrir Ie chemin de fer au
M.T.Q. est 5 129720 $. Ce chiffre provient du prix paye pour les actions du Canadien
Pacifique en 1999, que les verlflcateurs de Quebec Central ont ventilees a l'epoque
pour fins comptables et ce, dans I'optique de la fusion entre 9085-4928 Quebec inc. et
Quebec Central. Le resultat de cet exercice comptable etablit une valeur attribuee aux
actifs en 1999 de 5 129 720 $, apres avoir deduit de la somme de 7 250 000 $ la valeur
de certains actifs dont des terrains, dont l'evaluation municipale etait de 1 650 766 $.
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[71] La position de Quebec Central s'appuie sur I'opinion de ses verificateurs
internes, Ie cabinet Blanchet Vachon et Associes, a qui Quebec Central a demands
d'etabllr Ie prix d'acquisition des actifs. Monsieur Mario Gosselin, qui est membre de ce
cabinet et veriflcateur interne de Quebec Central depuis 1999, celui-la meme qui a
precede a eriqer la structure comptable de Quebec Central dans Ie cadre de
I'acquisition et de la fusion, a ternoiqne devant Ie Tribunal. Pour Ie ternoin Gosselin les
mots « prix auquel il I'a lui-rneme acquis » doivent s'entendre de la valeur aux livres des
actifs comme en date du moment ou Ie M.T.Q. doit I'acquerir.


[72] Dans un document intitule « Etablissement du prix paye pour Ie chemin de fer »,
Ie ternoin Gosselin fait un exercice de ventilation de ce coOt d'acquisition en y incluant
tous les elements d'actifs a leur valeur aux livres et non a la valeur marchande. Pour Ie
ternoin Gosselin, en effet, l'etabllssernent du prix d'acquisition est un processus qui
s'etale dans Ie temps et s'arrete a la date ou on precede a I'exercice comptable pour
etablir ce prix.


[73] Le Tribunal est d'avis que la valeur des actifs, telle qu'etablie par les verlficateurs
internes de Quebec Central, a partir de ses etats financiers verifies depuis 1999 et sur
lesquels Ie ternoin Gosselin a ternoiqne, est Ie prix que Ie M.T.Q. doit payer.


[74] Le Tribunal s'abstient sciemment d'identifier avec precision cette valeur pour ne
pas nuire a un processus eventuel d'appel d'offres que pourrait lancer Quebec Central
ou Ie Controleur.


[75] En effet, a leur demande, Ie Tribunal a ordonne que Ie rapport duControleur soit
conserve au dossier sous pli confidentiel et que la transcription des audiences des 29 et
30 mai 2007 ne so it pas accessible a quiconque, a moins d'obtenir I'autorisation ecrite
du soussiqne.


[76] Le Tribunal est aussi d'avis que la valeur de 5 129720 $ proposee par Ie M.T.Q.
ne doit pas etre retenue pour d'autres motifs.


[77] Rappelons que la decision du Tribunal doit s'inscrire dans I'esprit de la L.A. C.C.
et favoriser I'atteinte des objectifs poursuivis par cette loi. Nous avons vu que cette loi
vise a permettre d'arriver a des compromis dans Ie cadre de la restructuration d'une
compagnie insolvable et ce, aux benefices des creanciers.


[78] Dans un jugement de la Cour de justice de I'Ontario, prononce en 1991, Ie juge
Loukidelis ecrivait :


« Thus, it can be said to have a broad remedial purpose giving a debtor an
opportunity to find a way out of financial difficulties short of bankruptcy,
foreclosure or the seizure of assets through receivership proceedings. It allows a
debtor to find a plan that will enable him to meet the demands of his creditors
through refinancing with new lending, equity financing or the sale of the business
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as a going concern. This alternative may well give the creditors of all classes a
larger return and protect the jobs of the company's employees. »9


[79] Dans la poursuite de ces objectifs, Ie leqislateur a meme autorise que la
compagnie insolvable puisse, en vertu de I'article 11 de la L.A. C.C., unilateralernent
repudier un contrat conclu avant Ie prononce de I'ordonnance initiale si les conditions
de ce contrat ou la continuation de son execution ernpechent la realisation des objectifs
de la loi.


[80] Dans I'affaire Re : T. Eaton CO.1O, Ie juge Farley de la Cour superleure de justice
de I'Ontario ecrlt :


« It is clear that under CCAA proceedings debtor companies are permitted to
unilaterally terminate in the sense of repudiate leases, and contracts without
regard to the terms of those leases and contracts including any restrictions
conferred therein that might ordinarily (i.e. outside CCAA proceedings) prevent
the debtor company from so repudiating the agreement. To generally restrict
debtor companies would Constitute an insurmountable obstacle for most debtor
companies attempting to effect compromises and reorganizations under the
CCAA. Such a restriction would be contrary to the purposive approach to CCAA
proceedings followed by the courts to this date. »


[81] EVidemment, ce bris de contrat est fait sous reserve d'un recours en dommages-
interets de I'autre partie contractante contre la compagnie insolvable.


[82] Le Tribunal est d'avis que cet article de la L.A. C.C. resume bien I'esprit avec
lequel Ie Tribunal doit aborder Ie debat devant lui.


[83] Voila donc la toile de fond sur laquelle reposent les autres motifs de la decision
qui suivent.


[84] Prernierement, merne s'il est cree dans une loi, Ie droit du M.T.Q. s'apparente
grandement a un droit de preference d'achat. Le contr61eur plaide, avec raison, que ce
droit ne lui est pas opposable parce qu'il a pour effet d'avantager un creancier, Ie
M.T.Q., au detriment, et grandement ici, des autres creanciers,


[85] L'article 5 de la L.C.F. accorde au M.T.Q. un droit personnel d'acheter Ie chemin
de fer11. Le M.T.Q. est donc creancler de Quebec Central au meme titre et de la meme
facon que si Quebec Centrallui avait consenti ce droit par convention.


[86] II ne fait aucun doute que si Ie M.T.Q. etait autorise a acheter pour Ie prix qu'il
propose, cela causerait un grave prejudice aux creanciers de Quebec Central et
accorderait au M.T.Q. une preference indue et injuste.


9 Diemaster Tool v. Skvortsoff (Trustee of), 3 C.B.R. (3d)
10 [1999] O.J. No. 4216
11 Romaneskyc. Romanesky, [1989] R.D.I. 636
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[87] Dans I'affaire de la faillite de Montreal Fast Print Ltd12 Ie juge Beauregard de la
Cour d'appel ecrivait, a la page 4 :


« [30] Le pourvoi pose donc la question de l'opposabilite au syndic des
restrictions au transfert des actions edictees aux lettres patentes d'une societe
par actions.


[31] A la reflexlon, et bien que la question ne soit pas exempte de dlfflcultes,
je partage I'avis de I'appelant. J'estime que, dans les circonstances de ce
dossier, les restrictions au transfert des actions ne lui sont pas opposables
essentiellement parce que Ie respect de ces restrictions aurait un effet neqatif
important sur Ie contenu de I'actif a distribuer aux autres creanciers, tout en
accordant une preference injuste a l'intlrnee. »
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[88] Et plus loin, a la page 5 :


« [37] Meme si la clause est opposable en principe au syndic, il reste a savoir
si, et dans quelle mesure, la faillite peut affecter l'execution future des obligations
anterieurernent convenues qui ont un effet quelconque sur Ie contenu de I'actif a
distribuer aux autres creanciers Ue paraphrase ainsi ce qu'ecrlvait Ie juge
Gonthier dans Cooperents, Societe mutuelle d'assurance-vie (Uquidateur de) c.
Dubois), [1996] 1 R.C.S. 900, a la page 915). Le tribunal dispose a cet egard
d'un pouvoir discretionnaire qu'iI doit exercer dans Ie respect de I'objet de la loi.


[38] Le premier objectif du regime de faillite mis en place par la LFI est
d'assurer un partage equitable des biens du debiteur failli entre les creanclers de
I'actif; Ie deuxierne concerne la rehabilitation financiere de la personne
insolvable. »


[89] Et finalement, a la page 6 :


« [39] Dans l'arret Cooperents, Societe mutuelle d'assurance-vie (Uquidateur
de), precite, la Cour supreme enonce Ie principe qui doit guider Ie tribunal dans
I'exercice de sa discretion. Ce principe, enonce dans Ie contexte d'une
liquidation d'entreprise, est, a mon avis, tout aussi valable dans un contexte de
faillite :


Le principe qui doit guider Ie tribunal dans I'exercice de sa discretion en
tel cas est celui du respect des contrats siqnes de bonne foi
anterieurernent a la liquidation, a moins que les obligations y contenues
ne soient prejudiciables aux autres creanciers et donnent lieu a une
preference injuste eu eqard a I'ensemble des circonstances, auquel cas
il pourra y avoir redressement equitable."


Et un peu plus loin:


12 AZ-50179605
13 Coooerents, Societe mutuelle d'assurance-vie (Liquidateur de) c. Dubois, precite, a la page 918.
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Les clauses de vente obligatoire des interets indivis dans les immeubles
etant opposables a la debitrice et a l'intirnee qui la represente, celle-ci
doit s'y conformer dans la mesure ou elles ne font pas beneficier
I'appelant d'une preference iniuste."


[40] II s'agit donc d'examiner les droits de I'ensemble des creanciers
ordinaires par rapport aux droits de 9500 qui desire beneficter, pour son seul
avantage apparent, des restrictions visant Ie transfert des actions.


ro
~
I'-
'<t
CJ)
N
(J)
o
()
a
I'-
oo
N


[41], En l'espece, I'impact du versement de 500000 $ a 9500 est enorme.
Celle-ci voit sa creance pour loyers irnpayes acqulttee inteqralement alors que
les creanciers ordinaires voient la somme a distribuer fondre de 1 600 000 $ a
1 100 000 $ pour un passif total se chiffrant a 1 923 206,80 $ (deduction faite de
la creance inscrite au nom de 9500 mais sans tenir compte de I'argument de
9500 voulant que I'endettement de MFP a son endroit se chiffre a plus de
1 200000 $, ce qui ferait bondir d'autant Ie pass if total).


[42] De fait, I'application de la clause de restriction au transfert des actions
aurait pour effet de conferer a la creance de 9500 Ie caractere d'une creance
garantie, payee avant toute autre, tout en reduisant de facon substantlelle la
valeur de I'actif de la faillite et ce, au detriment de la masse des creanclers. En
somme, cela donnerait lieu a une preference injuste en faveur de 9500.})


[90] Le Tribunal est d'avis que cet enseignement vaut aussi dans Ie cadre de la
L.A.C.C.


[91] Le droit confers au M.T.Q. constitue une restriction au droit de disposer de
Quebec Central et un avantage indu au M.T.Q. II doit donc recevoir une interpretation
stricte 15.


[92] Exercant sa discretion, Ie Tribunal decide ici qu'il n'est pas approprie ni equitable
d'ernpecher Quebec Central de vendre ou de liquider ses actifs pour la plus grande
valeur possible. Le droit du M.T.Q. doit donc etre suspendu dans la situation de Quebec
Central.


[93] Deuxiernement, cette valeur, si elle devait etre retenue, causerait un tres grave
prejudice aux creanciers de Quebec Central. Dans Ie cadre de la L.A. C.C., Ie Tribunal
doit prendre des decisions qui sont de nature a faciliter les compromis qui permettront a
la compagnie insolvable de se restructurer de rnaniere a poursuivre ses affaires ou,
dans les circonstances qui Ie justifient, de liquider ses actifs d'une rnaniere ordonnee et
dans Ie meilleur interet des creanciers. Puisque Ie prix propose par Ie M.T.Q. est
inferieur a la creance garantie de la Banque Nationale, ces objectifs ne seraient pas
atteints.


14 Id, p. 919.
15 St-Laurent c. Ouellette, [1984] CA, 124, AZ-84011 005, CA
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L'execution provisoire


[94] Quebec Central et Ie Contr61eur demandent au Tribunal de prononcer l'execution
provisoire nonobstant I'appel.


[95] L'article 547 du Code de procedure civile permet au Tribunal de Ie faire dans les
cas d'urgence exceptionnelle ou pour quelque raison jugee suffisante, notamment si
I'appel risque de causer un prejudice serieux et irreparable a une partie.


[96] Nous avons vu qu'ici il y avait urgence de proceder aux travaux de
dernantelernent de la voie terree,


[97] Mais il y a aussi urgence pour Ie Contr61eur de continuer ou de completer les
demarches d'appels d'offres dans Ie contexte ou tous connaissent maintenant l'etendue
et la portee des droits du M.T.Q.


[98] Enfin, sous Ie regime de la L.A.C.C., la celerite est de rigueur comme dans
toutes les lois qui s'appliquent en matiere d'lnsolvabilite, de restructuration et de
liquidation. II apparaTt evident que tout retard risque de causer a Quebec Central et aux
creanciers un prejudice serieux et irreparable. Quant a la balance des inconvenients,
elle penche largement en faveur de ces derniers. l.'execution provisoire sera donc
prononcee.


[99] POUR CES MOTIFS, LE TRIBUNAL:


[100] DECLARE que les mots « chemin de fer» contenus a I'article 5 de la Loi sur /es
chemins de fer signifient tous les actifs que possede la Compagnie du chemin de fer de
Quebec Central;


[101] DECLARE que Ie prix auquel la Compagnie du chemin de fer de Quebec Central
doit offrir ses actifs au ministre des Transports du Quebec est la valeur aux livres de
ses actifs, telle qu'etablie par les verificateurs de la compagnie en date du 14 decembre
2006;


[102] ORDONNE l'execution provisoire du present jugement, nonobstant appel;


[103] Avec depens contre Ie Procureur general du Quebec.


[104] REJETTE la requete pour directives de la Compagnie du chemin de fer de
Quebec Central;


[105] Sans frais.
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L..J


d'accord avec Ie changement de definition qu'il propo sait, parce que ca avait des effets negatifs sur des
citoyens qui etaient dans le domaine de la construction de ce genre de vehicule.


C'est pourquoi nous allons etre tres vigilants et demander des explications au ministre. II y a peut+etre
lieu d'introduire une clause grand+per e afin de s'assurer que les citoyens ne sont pas penalise s par ces
changements de definitions.


L'article 9 contient+ il un piege pour faire payer les citoyens? L'article 9 du pr ojet de loi 126 supprirne une
disposition du Code actuellement en vigueur, it I'effet que le titulaire d'un permis n'a pas it payer les droits
et les frais fixes par reglement, ainsi que la contribution d'assurance pour la periode au cours de laquelle il
renonce it conduire un vehicule.


Voici ce que dit la dernier e phrase du deuxierne alinea de I'article 93.1 du Code de la securite r outiere: Le
titulaire d'un permis probatoire ou d'un permis de conduire ne sera pas tenu de payer les droits et les frais
ni la contribution d'assurance prescrits pour la periode au cours de laquelle cette renonciation a effet.


Le pr ojet de loi 126 introduit une disposition tres nebuleuse it I'article 9, paragr aphe 2°, quand il dit: «Le
titulaire d'un permis probatoire ou d'un permis de conduire qui demande I'annulation de son permis dans la
periode fixee par reglernent ne sera pas tenu de payer les droits et les frais ni la contribution
d'assurance.»


Une telle redaction ne garantit pas au titulaire le remboursement de ses frais pour la periode OU il renonce
it son permis. Tout dependra du reglernent et on ne le connait pas, M. le President.


Les dispositions qui sont contenues dans le projet de loi 126 sont plutot d'ordre technique. Nous allons
examiner serieusernent, lors de l'etude article par article, ces dispositions en commission parlementaire,
mais, actuellement, no us ne voyons pas pourquoi ce projet de loi est arnene devant l'Assernblee nationale
parce qu'il affaiblit Ie Code de la securite routier e, it toutes fins pratique s, et il va occasionner en me me
temps des couts accrus aux citoyens. C'est pourquoi, M. le President, nous allons voter contre le principe
de I'adoption de ce projet de loi.


Le Vice-President (M. Lefebvre): Merci, M. le depute de Levis.


Est+ce qu'il y a d'autres interventions? Nous sommes, je vous Ie rappelle, it discuter de la motion
propo sant I'adoption du principe du projet de loi 126 ...


Mme Bleau: M. Ie President, est-ce que ...


Le Vice-President (M. Lefebvre): ...Loi modifiant le Code de la securite routiere.


Mme Bleau: M. Ie President...


Le Vice-President (M. Lefebvre): Oui, j'ai cornpris ...
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Mme Bleau: ... e st+ ce qu'on pourrait demander une suspension pour quelques minutes?


Le Vice-President (M. Lefebvre): ...Mme la deputee de Groulx. Alors, je vais, a votre demande, suspendre
les travaux de l'Assernblee pour quelques minutes.


(Suspension de la seance a 12 h 8)


(Reprise a 12 h 11)


Le Vice-President (M. Lefebvre): A I'ordre, s'il vous plait! Mmes et MM. les deputes, nous reprenons les
travaux de I'Assernblee.


Je vous rappelle que nous sommes a discuter de la motion propo sant I'adoption du principe du projet de loi
126, Loi modifiant Ie Code de la securite routiere , M. Ie depute de Levis vient tout juste de terminer son
intervention. Est-ce qu'il y a d'autres intervenants? M. Ie ministre, pas de replique?


Mise aux voix


Alors, e st+ ce que Ie principe du projet de loi 126, Loi modifiant Ie Code de la securite routiere, est adopte?


M. Garon: Sur division.


Le Vice-President (M. Lefebvre): Adopte sur division. M. Ie leader du gouvernement.


Renvoi a la commission de l'amenagement et des equipements


M. Paradis (Brorne+Missisquoi): Oui. Je fais donc motion, M. Ie President, pour que led it projet de loi soit
detere a la commission de l'amenagernent et des equipernents pour etude detaillee.


Le Vice-President (M. Lefebvre): Est-ce que cette motion est adoptee?


Des voix: Adopte.


Le Vice-President (M. Lefebvre): Adopte. M. Ie leader du gouvernement.


M. Paradis (Brome+Missisquoi): Oui. M. Ie President, je vous demanderais d'appeler I'article 14 du
feuilleton.


Projet de loi 137 Adoption du principe


Le Vice-President (M. Lefebvre): A I'article 14 de notre feuilleton, M. Ie ministre des Transports


propose I'adoption du principe du projet de loi 137, Loi sur les chemins de fer. M. Ie ministre des
Transports, je vous cede la parole.


M. Sam L. Elkas


\


M. Elkas: Merci beaucoup, M. Ie President. II me fait plaisir aujourd'hui de presenter a l'Assemblee
nationale Ie projet de loi sur les chemins de fer. L'actuelle Loi sur les chemins de fer date de l'epoque de
Jessie James. Adoptee en 1869, elle a connu, plus d'une trentaine de fois, des modifications legislatives
mmeures.


Une partie importante de la Loi sur les chemins de fer traite de I'incorporation de compagnies de chemins
de fer et de leur fonctionnement de regie interne. Les premieres analyses pour moderniser en profondeur
I'actuelle Loi sur les chemins de fer remonte a 1976. A cette epoque, Ie ministre des Transports r eactivait
I'application de la section de la loi sur la securite ferroviaire, les premiers resultats etant dans un bill
omnibus, a I'automne 1984. Par ce bill omnibus, Ie ministere des Transports a liberalise plusieurs
dispositions commerciales desuetes qui etaient contenues dans cette loi.


Le rninistere des Transports en profite pour moderniser les lois constitutives de certaines compagnies de
chemin de fer du Quebec. Ces dernieres exigent un decret du gouvernement pour de simples modifications
tarifaires. Ce n'est qu'en 1988 que la mise a jour des dispositions relatives a la securite ferroviaire
contenues dans la Loi sur les chemins de fer a He cornpletee. Ces travaux ont mene a I'adoption sur la Loi
sur la securite du transport terrestre guide. Cette loi s'est inspiree fortement de la Loi sur la securite
ferroviaire du federal. Cette modernisation a permis de clarifier la juridiction du Quebec en cette matiere.


En 1987, dans un contexte de dereglementation, Ie gouvernement federal procedait a I'adoption de la Loi
sur les transports nationaux. Cette loi de reforrne consistait a assouplir davantage Ie domaine econornique
des transports. Le gouvernement federal adoptait entre autres, dans Ie secteur ferroviaire, une procedure
qui consistait a assouplir les processus de fixation des tarifs par l'Office national des transports. Comme
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resultat, la concurrence n'a pas tarde a augmenter. Les societes ferroviaires, pour etre cornpetitives, ont
du modifier leurs prix et leurs services.


Dans ce contexte, les deux grandes entreprises nationales, so it Ie Canadian National et Canadien
Pacifique, ont entrepris ia rationalisation de leur reseau. Certaines ligne.s ferroviaires a faible densite et
moins rentables ont du etre abandonnees ou cedees. Pres de la moitie du reseau ferroviaire Quebecois
pourrait etre cede a des chemins de fer d'interet local qui prendront la releve des compagnies Iederales.


Les CFIL ou les compagnies de chemin de fer d'interet local representent un phenornene nouveau tant au
Canada qu'au Quebec. En effet, la creation du premier CFIL au Canada, Ie Central Western Railway, date
de I'automne 1986.


L'expression «chemin de fer d'interet local» designe une compagnie de chemin de fer qui dessert un
territoire defini. Cette compagnie n'achemine generalernent que du trafic a destination ou en provenance
de ce territoire. Un CFIL doit etre de taille modeste, avec une longueur de moins de 500 km de voie
Ierree. Ce type d'entreprise doit aussi assurer la correspondance avec au moins une compagnie de chemin
de fer d'envergure nationale pour Ie trafic a destination ou en provenance d'autres regions. Les CFIL
permettent des economies d'exploitation appreciables et une grande souplesse pour satisfaire les besoins
des expediteurs.


M. Ie President, cette nouvelle formule permet aux grandes compagnies de rationaliser leur reseau tout en
conservant Ie trafic. Les CFIL sont avantageux pour les regions per ipherique s en leur permettant de
conserver leur service ferroviaire et, pour Ie gouvernement, en protege ant Ie reseau routier.


L'actuelle Loi sur les chemins de fer exige I'adoption par l'Assernblee nationale d'une loi privee pour
pouvoir creer une cornpagnie de chemin de fer. II s'agit d'un mecanisme long et couteux si on Ie compare
au mecanisme usuel d'incorporation applicable aux autres types d'entreprises. Les futurs CFIL devraient
pouvoir berieficier d'un regime legislatif comparable a celui des entreprises ordinaires. II faut donc
reexarniner la constitution, Ie role, I'organisation et la gestion des chemins de fer. Pour ce faire, il faut
revoir Ie volet corporatif de la Loi sur les chemins de fer, lequel est desuet et constitue un obstacle de
taille a la creation des CFIL.


Les objectifs de la loi. M. Ie President, ce projet de loi vise a favoriser la creation des CFIL et a mieux
repondre aux besoins des compagnies de chemin de fer relevant de l'autorite du Quebec, comme Roberval
-Saguenay, Matane et du Golfe, Cartier, Asbestos et Danville, Riviere-Romaine, Celui-ci s'inscrit dans la
Ioulee de la creation recente par une loi speciale de deux autres compagnies de chemin de fer, soit la
Compagnie de chemin de fer de l'Outaouais et la Compagnie de chemin de fer de Lanaudiere, On prevo it,
dans ce projet, M. Ie President, la formation a court terme de chemins de fer devant exploiter les troncons
Limoilou-Clermont et Lanoraie - Joliette.


Dans Ie cadre d'un projet de reforrne pour rernplacer la loi actuelle sur les chemins de fer, Ie projet de loi
entend moderniser les dispositions corporatives regissant les compagnies de chemin de fer et favoriser la
creation des CFIL. Aussi, on retrouve des dispositions commerciales proposees dans ce projet de loi qui
s'harmonisent avec les dispositions contenues dans la loi federale. Elles devront favoriser les relations
commerciales entre les chemins de fer de competence Iederale et provinciale. Le projet de loi encourage
la liberalisation des activites du domaine en rendant plus souple Ie processus de fixation et de controle des
tarifs, ce qui produira un equilibre avec ce qui a ete fait dans les modes concurrents, comme Ie transport
routier des marchandises.


Enfin, Ie pr ojet de loi veut favoriser la protection des expediteurs captifs et Ie reglernent des litiges entre
chemins de fer au moyen de la mediation et de I'arbitrage.


M. Ie President, je propose donc I'adoption du principe de ce projet de loi, et je vous remercie beaucoup,
M. Ie President. (12 h 20)


Le Vice-President (M. Lefebvre): Merci, M. Ie ministre. M. Ie depute de Levis, je vous cede la parole.


M. Jean Garon


M. Garon: M. Ie President, Ie ministre no us a rappele tout a I'heure l'epoque de Jessie James en parlant des
chemins de fer. Mais je dois dire que parfois, quand il nous apporte un projet de loi, j'ai souvent
I'impression de me retrouver a l'epoque OU Ie cheval rattrapait Ie train. Parce que, des fois, j'ai
I'impression qu'on vit dans une epoque qui est depassee. Prenez aujourd'hui, se retrouver en 1993 pour
dire qu'on fait une loi sur les chemins de fer parce qu'on avait une vieille loi, mais qu'on decide d'avoir une
loi sur les chemins de fer, Ie ministre n'est pas responsable, mais je dois dire que c'est quand merne ... II
me semble qu'on aurait pu faire une loi sur les chemins de fer avant aujourd'hui, ou developper une loi sur
les chemins de fer, etre plus conscients de cette r ealite+la, parce qu'a un moment donne on pourra faire
une loi sur les chemins de fer alors qu'il n'en restera quasiment plus.
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La loi dont parle Ie ministre, la loi 137, est une loi qui couvre certains elements, qui a pour objet
e ssentiellement: de permettre la constitution de compagnies de chemin de fer d'interet local par depot de
statuts corporatifs, ce qui va nous eviter d'avoir une loi privee a chaque Iois: de permettre au
gouvernement d'accorder aux compagnies de chemin de fer un pouvoir d'expropriation a des fins
ferroviaires: de prevoir l'obligation pour un transporteur ferroviaire d'obtenir un certificat d'aptitude
delivre par la Commission des transports du Quebec; de prevoir un processus d'arbitrage en cas de
differ end portant sur un croisement ou un raccordement d'un chemin de fer a un autre et I'obligation pour
Ie transporteur d'etablir un tar if lorsqu'un expediteur Ie requiert.


Ce projet de loi abroge la Loi sur les chemins de fer qui date de plusieurs annees. II modernise des
dispositions corporatives et commerciales de cette loi. Les dispositions legislatives sur la securite ont ete
rnodifiees en 1988 par I'adoption de la loi sur Ie transport terrestre guide.


Alors, je suis heureux d'avoir un projet de loi en faveur duquel nous pouvons voter, M. Ie President. Le
principe du projet de loi est bon, puisque Ie projet de loi est nece ssaire, car les dispositions legislatives ne
permettent pas la creation d'un chemin de fer d'interet local actuellement. II faut proceder a chaque fois
par pr ojet de loi prive pour creer des compagnies de chemin de fer d'interet local. Les petites compagnies
privees se multi- plient actuellement avec la vente ou I'abandon de lignes ferroviaires d'interet local par
les grandes compagnies ferroviaires CN et CPo


La notion d'interet public, cependant, nous apparait mal definie dans Ie projet de loi 137. II s'agit la du
principal defaut du projet de loi. II faudra examiner, lors de l'etude article par article, les pouvoirs
d'intervention du gouvernement lorsque l'interet public est en cause, par exernple lors de l'alienation ou la
vente d'une ligne ferroviaire privee.


J'ai dit que no us allons voter en faveur du principe. Cependant, j'aimerais beaucoup, lors de l'etude du
projet de loi, M. Ie President, que nous entendions deux groupes qui ont deja indique leur interet et qui
aimeraient etre entendus lors de l'etude du projet de loi. J'ai r ecu une lettre de M. Denis Allard, de
L'Univers du rail inc., qui aimerait nous faire des representations concernant certaines dispositions du
projet de loi, et j'aimerais qu'on puisse I'entendre. L'Univers du rail inc. est un groupe qui s'interesse
depuis plusieurs annees aux chemins de fer. II n'y en a pas tellement, de groupes. Alors, j'aimerais
beaucoup qu'on puisse I'entendre pour tenir compte de l'eclairage qu'il veut nous apporter.


Deuxiemernent, un autre groupe, M. Ie President, des gens qui oeuvrent dans Ie domaine des chemins de
fer, qui sont des travailleurs dans Ie domaine des chemins de fer, MM. Poisson et Fortin, de la Rive-Sud
de Quebec, qui estiment que certaines parties du projet de loi devraient etre modifiee s et qui aimeraient
etre entendus en commission parlementaire pour faire valoir les motifs de leur opposition a certains
principe s qu'il y a dans Ie projet de loi ou qu'ils voudraient voir modifies. Alors, ie pense que ce serait
utile. Ce ne sera pas long. Au fond, on pourrait entendre les deux groupes au debut de la commission. Je
suis persuade qu'a ce moment+Ia, comme ce sont les deux seuls groupes qui ont indique leur interet a
venir presenter leur point de vue au debut de la commission, ca no us permettrait, apres ca, de proceder
plus rapidernent.


Au fond, les points qui sont souleves, M. Ie President, qu'il va falloir regarder en commission
pariementaire, c'est d'abord la notion d'interet public qui est mal definie dans Ie projet de loi. Les droits et
les obligations des compagnies de chemin de fer envers Ie public ne sont pas bien equilibres. J'ai
I'impression que la balance penche d'un bordo Ainsi, Ie gouvernement, en vertu de I'article 2 du projet de
loi, peut accorder aux compagnies un pouvoir d'expropriation pour construire une ligne de chemin de fer.
Cela se comprend parce que la construction d'un chemin de fer est d'interet public. II faut que les interets
du public prevalent sur les interets de quelques individus, mais l'interet public doit aussi compter lorsque
vient Ie temps d'aliener, de disposer d'une ligne de chemin de fer. On ne retrouve pas dans Ie projet de loi
137 les dispositions necessaires pour faire prevaloir l'interet public en cas d'alienation ou de disposition
d'une ligne de chemin de fer.


L'article 5 prevoit Ie cas d'un terrain acquis par expropriation en vue de la mise en service du chemin de


fer. Cet article stipule que Ie proprietaire doit I'offrir au prix qu'il I'a acquis de l'exproprie ou au
gouvernement avant d'en disposer selon sa bonne volonte. Mais qu'ar-rive-t-il si Ie terrain n'a pas ete
acquis par expropriation? Parce que les terrains ne sont pas tous acquis par expropriation. II risque d'y en
avoir, puisque la plupart des lignes abandonnees par Ie Canadien National et Ie Canadien Pacifique et
rachetees par des petites compagnies n'ont pas ete acquises par expropriation par ces petites entreprises.
Qu'advient-il des infrastructures construites sur un terrain qui a ete exproprie? L'article 5 couvre-t-il les
infrastructures construites sur un terrain acquis par expropriation? Cela reste a verifier et no us Ie ferons
en commission parlementaire. Nous allons debattre de cette question tres importante lors de l'etude
detaillee article par article et examiner les pcssibilites de mieux proteger l'interet public.


Autre question soulevee par Ie projet de loi 137, M. Ie President, Ie certificat d'aptitude. L'article 7 cree
deux regimes pour la delivrance du certificat d'aptitude. Dans un premier cas, Ie certificat d'aptitude est
de livre par la Commission des transports sur la preuve d'une attestation d'assurance+responsabilite civile,
d'un engagement d'aviser la Commission en cas d'annulation, ou de nori-renouvellement, ou de reduction
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de la couverture d'assurance et de fournir les documents prescrits par reglernent. Le dernier alinea de
I'article 7 aioute que Ie requerant peut etre dispense de I'assurance s'il produit une preuve de solvabilite
conforme aux exigences reglernentaire s. Done, des compagnies devront fournir une attestation
d'assurance pour obtenir un certificat d'aptitude et d'autres pas.


L'arbitrage des differends. Les articles 15 a 36 introduisent un mecanisme d'arbitrage des differ-ends
portant sur Ie croisement d'un chemin de fer a un autre, et les services de transport entre transporteurs
ferroviaires, et Ie transport ferroviaire d'un bien d'un expediteur captif. Le croiet de loi propose un arbitre
pour trancher les differends. II me semble que certains dossiers peuvent etre tres complexes et
representer une tache tres lourde et difficile pour une seule per sonne. Dans certains cas, trois personnes
ne seront pas inutiles pour trancher certains differends, c'est pourquoi nous discuterons de cette question
en commission parlementaire. D'autant plus que, quand on parle de transport ferroviaire d'un bien par un
expediteur captif, on peut imaginer Ie cas, surtout quand on pense a la deterioration de nos routes
actuellement par Ie transport de matiere s pesantes. Ce ne sont pas les motocyclistes et les conducteurs de
Volkswagen, de Renault ou de Honda qui brisent les routes; essentiellement, ce sont les transporteurs
pesants.


On me disait, il y a quelques annees, par exernple, que Ie petro Ie utilise au Saguenay?Lac-Saint-Jean etait
transporte autrefois par bateau jusqu'au port et ensuite expedie dans la region. Aujour d'hui, on parle, par
exemple, d'un camion de petro Ie qui equivaut, quand il passe sur la route, a 88 000 vehicules moteurs. Un
seul carnion: 88 000 vehicules moteurs. Je n'ai pas l'impression que le camion qui passe et qui utilise la
route autant que 88 000 vehicules moteurs paie les frais d'utilisation de la route de 88 000 vehicules
moteurs. C'est pour ca que je pense qu'il faut arriver a la verite des couts et dire que les marchandises
pesantes pourraient facilement... Trop pesantes. Pas pesantes, trop pesantes. Pour transporter des chips,
si Ie camion pouvait etre plus haut, il n'y aurait pas grand problerne. II y a des marchandises qui ne sont
pas pesantes. II y a des marchandises qui sont pesantes et qui brisent nos routes et, a ce mornent-Ia, je
pense qu'elles seraient beaucoup mieux placees sur des rails ou encore sur un bateau cour proteger nos
routes.


A ce moment-fa, on peut creer aussi des expediteurs captifs. Et la il ne faudrait pas non plus que
l'expediteur captif ait a payer des prix exorbitants parce que, se voyant dans une situation OU il peut
charger plus cher parce qu'on l'oblige a prendre un transporteur de telle nature, on abuse de la situation.
Cette questiori-Ia est tres importante pour I'avenir a cause de l'etat de deterioration de nos routes. (12 h
30)


Le dernantelement du reseau ferroviaire quebecois, Nous ne pouvons pas, non plus, passer sous silence
I'abandon et Ie demantelernent du r eseau ferroviaire quebecois, et I'inaction du gouvernement liberal dans
ce dossier dans Ie cadre du projet de loi 137. Rappelons que, jusqu'au debut des annees soixante+dix, Ie
gouvernement federal a soustrait du processus d'abandon de la Loi nationale sur les transports 90 % du
reseau ferroviaire de l'Ouest canadien. Ainsi, au nom de l'inter et public, pres de 25 000 km
d'embranchements deficitaires dans l'Ouest sont proteges du processus d'abandon jusqu'en I'an 2000. Pas
rentables, mais on les garde. Qui les paie? On en paie 25 %. On paie au Quebec pour plus de chemins de
fer dans l'Ouest qu'on n'en a au Quebec. On paie pour plus de millage, de kilornetrage puisqu'on paie Ie
quart des taxes a Ottawa. On paie pour 6000 km de voies non rentables dans l'Ouest, alors qu'on n'a merne
pas, nous, 6000 km de voies Ierrees au Quebec.


Imaginez-vous comment c'est payant, la Confederation, he in? C'est ca. C'est la charite chretienne a sens
unique, l'oecumenisrne federal. II y en a un qui paie et I'autre qui recoit, Evidernment, on marche, ie
suppose, en vertu du vieux principe qu'il est plus plaisant de donner que de recevoir. Mais, de temps en
temps, un don inattendu, ca ne cheque pas, non plus. Actuellement, surtout dans Ie cadre actuel des
problernes, on paie pas mal, mais, la, ce n'est pas une charite volontaire: c'est une charite obligatoire. On a
l'impression, dans la Confederation, d'etre entoures de mendiants permanents que sont les provinces de
l'Ouest et les provinces maritimes. On pourrait au moins avoir la possibilite de donner rien que quand on
veut. La. actuellement, on entretient pres de 25 000 km de chemins de fer non rentables dans l'Ouest. On
paie Ie quart des taxes, on en paie pour plus de 6000 km de chemins de fer non rentables dans l'Ouest.


Au Quebec, c'est Ie contraire. En 1987, Ie gouvernement federal a adopte la loi C-18, qui a modifie la Loi
nation ale sur les transports. Cette loi vise a encourager la concurrence intra et intermodale en faveur des
usagers, et incite les deux grands transporteurs ferroviaires au Canada a concentrer leurs efforts sur les
lignes a forte densite et a abandonner celles a faible densite. On encourage donc a transporter de la
marchandise payantc sur nos routes et on deteriore nos routes. Moins de chemins de fer et, en plus, on
doit payer plus cher pour nos routes parce qu'elles sont plus deteriorees a cause du gouvernement federal.


En depit des obiectifs de cette loi, Ie federal protege toujours 25 000 km de voies Ierrees non rentables de
l'Ouest du Canada du processus d'abandon. Au Quebec, les lignes deficitaires ne sont pas declarees
d'inter et public; elles sont elirninees et dernantelees parce qu'il y a deux citoyens au Canada. Le libre-
echange, ca, c'est Ie discours a gogo. On va etre egal dans la concurrence avec les Etats -Unis, mais on
n'est pas egal dans la concurrence au Canada. La concurrence, ca ne marche pas au Canada. De sorte
qu'on a deux lois des chemins de fer, une pour l'Est, pour nous, et une pour l'Ouest. Dans l'Ouest, que les
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voies soient rentables ou non, on les garde, on les protege en vertu de la loi, sans merne de debat jusqu'en
l'an 2000, alors qu'au Quebec, si elles ne sont pas rentables, on les enleve.


Deux poids, deux mesures. Deux lois diff'erentes dans un merne pays. Le principal agent de discrimination,
M. le President, au Canada, c'est le gouvernement federal lui+meme. C'est lui qui fait la discrimination.
C'est lui qui traite injustement. C'est lui qui nous fait cracher pour l'Ouest, alors que, nous, on recoit quoi?
Rien que les factures, M. le President. Alors, au Quebec, les lignes deficitaires ont ete elirninees et
dernantelees. Entre 1962 et 1987, 1067 km de chemins de fer ont ete abandonne s au Quebec. Entre 1988
et 1990, 666 autres km se sont aioutes aux lignes deja abandonnees. Au 31 decernbre 1990, 277 km de
voies Ierr ees au Quebec font l'objet d'une demande d'abandon.


Et, dernierernent, no us apprenions que le CP veut vendre la ligne ferroviaire Delson-Sherbrooke-Newport
sur la frontiere du Vermont, d'une distance de 305 km, et abandonner le troncon entre Sherbrooke, Vallee
- Jonction et Levis, d'une distance de 380 km. D'une claque, un autre 700 km qui va partir, M. le President.
En 1985, la longueur de voies principales exploitee s par les transporteurs ferroviaires canadiens au
Quebec etait de 5554 km, comparativement a 4693 en 1989. II s'agit d'une diminution de pres de 16 % en
quatre ans. les effets de cette politique sont desastreux pour le quebec. en 1867, le quebec avait 24 % du
reseau ferroviaire au canada et l'ontario, 60 %. aujourd'hui, le quebec ne possede plus que 12 % de ce
reseau, alors que la part de l'ontario demeure deux fois superieure a celle du quebec, so it 23 %. les
provinces de l'ouest possedent maintenant 55 % du reseau ferroviaire au canada et principalernent des
voies non rentables.


Payees par qui? Payees par les contribuables de l'Est du Canada. C'est eux autres qui les payent, les voies
Ierrees, essentiellement, pour l'Ouest, comprenez.-vous? Dans un oecumenisme federal, c'est toujours le
merne qui paie, toujours le merne qui recoit,


L'abandon et le demantelernent des voies Ierrees reduisent l'activite ferroviaire au Quebec et ont
contribue, entre autres, a la decision de fermer le centre d'entretien ferroviaire Angus a Montreal? perte
de 1000 emplois ? et le centre pour locomotives, egalernent, de Charny, M. le President. Aujourd'hui, on
dit: On n'a plus de chemins de fer, on coupe les chemins de fer au Quebec, vous n'avez plus besoin de
locomotives autant, vous n'avez plus besoin de chemins de fer autant. On ferme les garages, on ferme les
ateliers de reparation. Puis on va les ouvrir ou? Dans l'Ouest. Pourquoi? Parce que la on maintient des
lignes pas rentables: done, on a plus de trains, plus de locomotives, plus d'ateliers de reparation et plus
d'emplois dans l'Ouest. Subventionnes par qui? Par les caves de l'Est! Nous autres, on paie. Nous autres,
on fait partie de l'oecumenisme canadien: on paie, comprenez-vous? Et on est obliges, en plus. On ne peut
merne pas faire la charite a qui on veut. Si, par exemple, on voulait faire la charite a des gens qui sont
pauvres, it des pays qui sont pauvres, ou les gens manquent de nourriture, on dirait: Non, c'est aux gars de
l'Ouest qu'il faut que tu fasses la charite. Alors, nous, c'est la charite biblique, oecumenique Ieder ale qui
dit: Payez des taxes pour les chemins de fer de l'Ouest. le reseau routier quebecois, quant a lui, est
surutilise et se deteriore plus rapidernent, et do it etre repare aux frais du quebec, des quebecois. c'est
pour ca qu'on est les plus taxes au canada, m. Ie president. selon une etude realisee en 1991 par Ie
ministere des transports du quebec, I'abandon des voies Ierrees au quebec entraine des frais additionnels
d'entretien du reseau routier de 2200 $ par kilornetre par annee, soit 66 000 000 $ par annee, et sans
compter la diminution de la vie utile de la route qui, selon les evaluations du ministere, peut varier de 40 %
a 70 %. pour ca, nous autres, on n'a pas eu une tole. quand Ie gouvernement federal a enleve 1167 km de
chemins de fer a terr e+neuve, il y a eu un plan federal-provincial de 800000000$ dans lequel Ie federal a
mis 700 000 000 $ de cadeau: 700 000 000 $ de cadeau pour abandonner 1100 km de chemins de fer a
terre-neuve. nous, on en a abandonne trois fois plus et on n'a pas eu une cent, puis on a paye Ie quart du
cadeau de terre+neuve en plus.


M. Ie President, quand cesserons-nous d'etre les gogos de la farce du Iederalisme canadien? Quand
cesserons -nous de payer et d'avoir rien en retour? Quand ce sserons+nous ... A moins d'etre des
iansenistes, comme la morale qu'a apprise, dans le temps, le depute d'Argenteuil, disant: Le bon Dieu punit
ceux qu'il aime. A ce point de vue la, dans le Iederalisme canadien, le bon Dieu no us aime en masse, parce
qu'on paie tout le temps. II est temps, par exemple, de voir a nos affaires, dans un monde temporel,
d'arreter de se faire siphonner


comme ca et de commencer a developper nos propres affaires chez nous: d'arreter de payer nos taxes a
Ottawa, de les payer a Quebec et de les affecter ou on veut, dans notre propre interet. Les gens de l'Ouest
s'organiseront, M. Ie President.


L'inaction du gouvernement du Quebec, et je vais terminer la-dessus. En 1988, Ie ministere des
Transports avait promis Ie depot d'un plan d'un reseau de chemins de fer de base au Quebec. Ce plan
devait mettre fin au processus Systematique d'abandon des lignes ferroviaires au Quebec par le
gouvernement federal. Le ministre a finalement depose ce plan Ie 6 mai 1992. II semble que ce rapport ait
ete mis sur une tablette, car Ie processus d'abandon continue. Le federal se fout completernent du
document du ministre, qui l'aime sans retour. II n'y a pas un ministre dans Ie Parlement qui aime le federal
comme Ie ministre des Transports. Pourtant, ils se foutent de lui et ils se foutent de son plan, et ils ne
s'occupent de rien, comme si le ministre ne disait rien, malgre le plan qu'il a depose. (12 h 40)
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Prenons, par exemple, Ie troncon ferroviaire que Ie CP veut abandonner entre Sherbrooke, Vallee-
Jonction et Levis sur une distance de 380 km. Ce troncon fait partie du reseau ferroviaire de base du
ministre des Transports. Les intervenants Iederaux n'en tiennent pas compte et poursuivent l'abandon des
ligne s de chemin de fer du Quebec, comme si Ie ministre n'existait pas, comme si Ie ministere des
Transports du Quebec n'existait pas, comme si Ie gouvernement du Quebec n'existait pas. II faut dire que
Ie ministre ne fait pas beaucoup d'efforts pour montrer qu'il existe, au point qu'il faut se demander s'il
souhaite qu'on sache qu'il existe.


C'est pourquoi, M. Ie President, me me si nous votons en faveur du pr incipe du projet de loi, nous
souhaitons que Ie ministre montre beaucoup plus de vigueur dans la defense des voies Ierrees du Quebec,
parce que, tantot, nous paierons amerernent Ie fait d'abandonner des ligne s de chemin de fer. Si on veut
les reconstruire un jour, ca va center une fortune. Ces lignes de chemin de fer ont ete baties a une epoque
ou ca ne coutait pas cher. Toutes proportions gardees, ca ne coutait pas cher, quand on ca1cule les couts
d'aujourd'hui.


J'ai rencontre, il y a quelques annees, un parlementaire eminent de l'Etat de New York? qui va etre,
d'ailleurs, Ie president de I'association des parlementaires aux Etats -Unis, ca doit se decider ces iour s-
ci ? M. Ie senateur Wertz, qui me disait: La plus grande erreur qu'on a faite dans I'£tat de New York, c'est
d'abandonner trop de lignes de chemin de fer; on serait bien contents de les avoir aujourd'hui, mais on en
a laisse tomber qu'on n'aurait pas du laisser tornber: on aurait du les garder. II a dit: Au Quebec, je vous Ie
dis, ne faites pas I'erreur d'abandonner vos lignes de chemin de fer, parce que vous allez en avoir besoin
pour les fins commerciales, pour Ie transport des marchandises lourdes: autrement, vous allez briser votre
reseau routier. J'ai dit au senateur: Pas besoin de nous mettre en garde, c'est deja fait; on Ie brise, Ie
reseau routier. Je Ie dis au ministre, parce que, moi, je pense qu'il faut, M. Ie President, qu'on garde Ie
maximum de reseau ferroviaire pour transporter les marchandises pesantes, pour laisser davantage les
routes a des gens qui ne les brisent pas, parce que ca coute trop cher de paver des routes aujourd'hui.


Alors, nous sommes pour Ie principe d'un tel projet de loi et nous allons, dans la mesure du possible, offrir
notre collaboration au ministre, en souhaitant qu'il entende les deux groupes que j'ai mentionnes tout a
I'heure pour qu'ils nous fassent des representations, les gens de L'Univers du rail et les representants de
travailleurs dans Ie domaine du chemin de fer que je mentionnais tantot, M. Poisson et M. Fortin, qui
demeurent sur la Rive-Sud de Quebec et qui ont ete actifs depuis plus d'une vingtaine d'annees dans Ie
do maine des chemins de fer. Je vous remercie, M. Ie President.


Le Vice-President (M. Lefebvre): Merci, M. Ie depute de Levis.


Mise aux voix


Est-ce que Ie principe du projet de loi 137, Loi sur les chemins de fer, est adopte?


Des voix: Adopte.


Le Vice-President (M. Lefebvre): Adopte. M. Ie leader du gouvernement.


Renvoi a la commission de l'amenagernent et des equipernents


M. Paradis (Brome-Missisquoi): Oui, M. Ie President, je fais donc motion pour que ledit projet de loi soit
detere a la commission de l'amenagernent et des equipernents pour etude detaillee.


Le Vice-President (M. Lefebvre): Est+ce que cette motion est adoptee?


Des voix: Adopte.


Le Vice-President (M. Lefebvre): Adopte. M. Ie leader du gouvernement.


M. Paradis (Brome-Missisquoi): Oui. A ce moment+ci, M. Ie President, je vous dernanderais d'appeler
l'artic1e 31 du feuilleton.


Proiet de loi 113


Prise en consideration du rapport de la commission qui en a fait l'etude detaillee


Le Vice-President (M. Lefebvre): A l'artic1e 31 de notre feuilleton. l'Assernblee prend en consideration Ie
rapport de la commission de l'amenagernent et des equipernents sur Ie projet de loi 113, Loi modifiant la
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ENDORSEMENT


[I] The issue before me on this motion is whether this Court should vest title to real
property (the "Property") proposed to be sold as part of the sale by the Applicants, under the
Companies' Creditors Arrangement Act, R.S. 1985 c. C-36, s. 1 (the "CCAA"), of their
business to a third party purchaser, Intermarket MMK Inc. ("Intermarket"), free and clear of
a restrictive covenant in favour of McDonald's Restaurants of Canada Limited
("McDonald's") registered on title to the Property.


Background


[2] One of the Applicants entered into the restrictive covenant in 1985, in connection
with the sale to McDonald's of lands adjacent to the Property for a price of $345,000. No
portion of the purchase price was specifically allocated to the restrictive covenant. The
restrictive covenant has a term of 40 years from the date of registration, and expires on April
15, 2026. It restricts the lands from being used for certain restaurant uses without the express
written consent of McDonald's. It is undisputed that the restrictive covenant is a negative
covenant that runs with the land.


[3] The Applicants, Terastar Realty Corporation, Terastar Realty Growth Limited
Partnership, Pioneer SportsWorid Inc., Terastar Investment Holdings lnc., Sports World
Limited Partnership, 1345020 Ontario Limited and Sports World Twin Pads Inc., were
granted protection from their creditors under the CCAA, by initial order dated March 24,
2005.


[4] The Applicants own Sports World, a sports-oriented family entertainment center in the
Kitchener area whose attractions include a golf dome, batting cage complex, twin pad arena,
arcade, water park, wave park, miniature golf courses, go-cart track, midway, rock climbing
center, picnic grounds, children's day camps and two restaurants.


[5] The Applicants seek approval to sell SportsWorid to Intermarketet. The Monitor is of
the view that the proposed transaction is the highest and best offer and recommends the
transaction. The transaction is supported by the Applicants' secured lenders, their DIP
lender, Bank of Montreal ("BMO") and Lochan Ora, and various construction lien holders.


[6] It is a condition of the sale transaction for the benefit of lnterrnarketet that this Court
grant an order vesting title in the SportsWorid assets in Intermarketet free and clear of the
restrictive covenant and the Applicants are required to seek this order.


[7] On the liquidation following the sale, there will be insufficient funds to fully payout
all of the secured creditors and the lien holders. Accordingly, if the Court vested title in the
assets in Intermarket free and clear of the restrictive covenant, and McDonald's simply
advanced a claim under the plan, as some of the secured creditors suggest it might,
McDonald's would receive no compensation.


[8] The parties supporting the requested vesting order (the "Supporting Parties"), namely
the Applicants, Interrnarketet, BMO, Lochan Ora and the construction lien claimants, and
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McDonald's agree that CC'AA judges have broad discretionary powers under s. 11 of the
CCAA.


[9] The Applicants and McDonald's referred me to Stelco Inc. (Re), [2005] OJ. No. 1171
(C.A.) at paras. 58 and 51, in which Blair 1.A. held that where another applicable statute
confers jurisdiction with respect to a matter, the broad and unrefined discretion provided for
in the CCAA cannot be used to supplant or override the other applicable statute.


[10] The parties agree that in the case before me, the Conveyancing and Law of Property
Act, R.S.O. 1990, c. C.34 (the "CLPA") specifically addresses the circumstances in which
restrictive covenants may be discharged by the court.


[11] Section 61 of the CLPA provides:


61. (1) Where there is annexed to land a condition or
covenant that the land or a specified part of it is not to be built
on or is to be or not to be used in a particular manner, or any
other condition or covenant running with or capable of being
legally annexed to land, any such condition or covenant may be
modified or discharged by order of the [Superior Court of
Justice].


[12] The parties' positions differ as to how I should exercise my discretionary powers
under the CCAA.


The Supporting Parties' Position


[13] The position of the Supporting Parties is that the Court has the power under the
CCAA to remove a restrictive covenant as part of a sale and approval of a vesting order.
They cite the recent decision of the Court of Appeal in 2022177 Ontario Inc. v. Toronto
Hanna Properties LId., [2005] OJ. No. 4527 (C.A.), released October 26,2005 as authority
for the ability of the Court to remove a restrictive covenant in approving a sale and granting a
vesting order. They say Toronto Hanna Properties only requires that notice or compensation
be provided, and that notice has been given to McDonald's.


[14] The Supporting Parties also rely on Philip Analytical Services Inc. (Re), [2005] OJ.
No. 2915 (Sup.Ct.) in which Cameron J., in considering the effect of a vesting order,
concluded that certain covenants relating to land were positive covenants, therefore did not
run with the land and were discharged by a vesting order in a restructuring, and that even if
they were negative covenants, they were discharged by the vesting order. They do not dispute
that Cameron J. relied on the decision of the applications judge in Toronto Hanna Properties,
which was reversed by the Court of Appeal.


[15] The Supporting Parties also point to this Court's finding in T. Eaton Co. (Re), [1999]
OJ. No. 4216 (Sup.Ct.), in which Farley 1. noted that it is clear that under CCAA
proceedings, debtor companies are permitted to unilaterally terminate leases and contracts,
even if the contracting parties may, like other creditors, be paid off at less than 100 cents on
the dollar when they advance claims arising out of the repudiation.
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I:16] The Supporting Parties argue that the Court's discretion under s. 11 of the CCAA
must be exercised in conformity with the overall purpose of the CCAA. They referred me to
Citibank Canada v. Chase Manhattan Bank of Canada, [1991] OJ. No. 944 (Gen. Div.) in
which Rosenberg J., as he then was, wrote that, "The jurisdiction of the Court under the
CCAA should be given a large and liberal interpretation consistent with the remedial nature
of the legislation .... The purpose of the CCAA is to facilitate arrangements that might avoid
liquidation of the company and allow it to continue in business to the benefit of the whole
economic community, including the shareholders, the creditors (both secured and unsecured)
and the employees."


[17] The Supporting Parties also refer me to statements of Farley J. in LehndorfJ General
Partner Ltd. (Re), [1993] OJ. No. 14 (Gen. Div.):


The CCAA is intended to facilitate compromises and
arrangements between companies and their creditors as an
alternative to bankruptcy and, as such, is remedial legislation
entitled to a liberal interpretation.


The CCAA is intended to provide a structured environment for
the negotiation of compromises between a debtor company and
is creditors for the benefit of both.


The court's primary concerns under the CCAA must be for the
debtor and all of the creditors.


[18] The Applicants agree with McDonald's that the test to be applied in determining
whether or not to remove the restrictive covenants under s. 61 of the Conveyancing and Law
of Property Act is articulated in Ontario Lime Co. (Re), [1926], 59 O.L.R. 646 (S.C.
[App. Div.]):


... The Court should not sanction the making of an order which
would substantially depreciate the adjacent land. It has been
more than once pointed out that under this statute there is no
power to make compensation to a land owner who is
prejudicially affected, and that jurisdiction is one to be
exercised with the greatest caution, and an order should
seldom, if ever be made which will in truth operate to the
prejudice of the adjacent landowner who has any real rights.
The true function of the statute is to enable the Court to get rid
of the condition or restriction which is spent or so unsuitable as
to be of no value and under circumstances when its assertion
would be clearly vexatious.


[19] The Supporting Parties submit that the restnctrve covenant is no longer of value,
because three direct competitors (Harvey's, Wendy's and Tim Horton'S) already have
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locations within approximately 0.5 km. of the Sports World property, and that maintaining the
covenant is therefore vexatious. They also submit that the restrictive covenant is "spent",
because McDonald's has already had the benefit of it for twenty years.


[20] They refer me to Van Bork v. William Carson Holdings Ltd., [1998] OJ. No. 4523
(Gen. Div.). In that case, a homeowner opposed a developer's motion to have a restrictive
covenant removed to permit a residential development because the homeowner alleged he
would be negatively affected by the removal of the restrictive covenant. He led no expert
evidence on the impact of the removal of the negative covenant and asserted such things as
that he would be adversely impacted by increased noise and smells from a residential
development, that would not result from commercial buildings permitted by the restrictive
covenant. Gans J. considered evidence from the developer that another residential
development was poised to take place below the homeowner's property, and contiguous to
the developer's land, and that it was much larger than the development objected to by the
homeowner. Gans J. concluded that the homeowner would not derive any real benefit from
the enforcement of the covenant; the planning concerns about which he complained had been
dealt with by municipal authorities. The homeowner had declined to participate in the
planning process. Gans J. concluded that the homeowner's opposition was vexatious and the
restrictive covenant was deleted.


[21] The Supporting Parties acknowledge the evidence of Mr. McKinley, National
Director of Real Estate with McDonald's, that the location of McDonald's restaurants in
relation to its competitors is critical to its business viability and success at this location and
that removal of the restrictive covenant would, depending on what other restaurant uses were
introduced, have a material financial impact on its restaurant adjacent to the Sports World
lands. The Supporting Parties say that this evidence is comparable to the evidence of the
homeowner discounted by Gans J. in the Van Bork case, supra, and should therefore be
discounted.


[22] The Supporting Parties also cite Van Bork and National Capital Commission v.
Belanger, [2002] OJ. No. 1844 (Sup.Ct.) for the proposition that in applying the test in
Ontario Lime, supra, the court must consider the balance of convenience and interests of all
those concerned.


[23] In National Capital Commission, Chilcott J. applied Re Ontario Lime and concluded
there was no evidence that the restrictive covenant was expendable and of no value. In that
case, the homeowner was unaware of the restrictive covenant and built part of his home on
lands protected by a restrictive covenant in favour of the National Capital Commission. The
purpose of the restrictive covenant was to ensure that the houses would be less visible from
the National Capital Commission parkway and pathways. The homeowner was required to
modify his property to comply with the restrictive covenant.


[24] The Supporting Creditors argue that because the removal of the restrictive covenant is
a condition of the sale to Intermarket, the sale to Intermarket will be frustrated unless the
requested vesting order is granted. They point to the Monitor's Seventh Report which
indicates that if the Intermarket sale is aborted because the restrictive covenant is not deleted,
it appears that the Applicants will not have sufficient financial resources on hand to fund
operations for an extended further period while negotiations with other prospective
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purchasers are started or the sales and marketing process is resumed. The Monitor also
indicates that it doubts that the secured creditors would support an extension of a stay if the
proposed purchase transaction is aborted. The evidence of the Applicants is that all of the
"top tier purchasers" required that, at a minimum, the McDonald's restrictive covenant be
modified, or there would be "no deal". They say the balance of convenience favours the
Applicants.


.~o
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McDonald's Position


[25] McDonald's says the Applicants seek to sell more than they own. The Applicants
own land subject to a restrictive covenant and they seek to sell the land free from the
restrictive covenant. McDonald's argues that the Toronto Hanna Properties case, supra,
says petitioners cannot do this in the context of the CCAA.


[26] As to the relative impact on the parties, McDonald's also points out that there is no
evidence from Intermarket, which appeared on this motion, that it would not consider
completing the transaction at a reduced price, and points to the evidence that on two prior
occasions McDonald's has agreed to amend the restrictive covenant. McDonald's says that a
restrictive covenant that runs with the land is not like an executory contract or lease. It also
says that it is not a creditor that can participate in the CCAA process. McDonald's submits
that except for the Philip Analytical Services case, supra, which was decided before the
Court of Appeal released its decision in Toronto Hanna Properties and which it submits must
be viewed in light of the Toronto Hanna Properties decision, the Supporting Parties are
unable to refer me to any case where the Court has "vested out" a restrictive covenant that
runs with the land on a liquidating sale under the CCAA.


[27] McDonald's says the restriction has value despite the location of its competitors: as
the Confidential Information Memorandum, dated May 2005 with respect to Sports World,
notes the McDonald's restaurant offers park visitors a fast food alternative. The addition of
fast food concessions on the SportsWorid property would undoubtedly impact on
McDonald's.


[28] While McDonald's concedes that it was given notice of the vesting order sought, it
submits that the Court should take into account that McDonald's was intentionally excluded
from the process until after the Agreement of Purchase and Sale with Intermarket was
executed, even though the Applicants were aware several months before that the McDonald's
restrictive covenant would likely be an issue.


[29] McDonald's points to ss. 11(6) of the CCAA which, among other things, provides that
the Court shall not make an order under s. 11(4) unless the Applicant satisfies the Court that
the Applicant has acted and is acting in good faith. McDonald's submits that the Applicants'
delay in involving McDonald's in the process, whether or not on the instructions of
Intermarket, based on its view that McDonald's would not be reasonable, is an indication of
lack of good faith.


[30] McDonald's also submits the requested order is inherently unfair. Only secured
lenders will be paid as a consequence of the liquidating sale and all debts to the secured
lenders were incurred after the restrictive covenant in favour of McDonald's was registered.
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Discussion and Conclusion


[31] The Supporting Parties and McDonald's cite Toronto Hanna Properties for different
propositions.


[32] In Toronto Hanna Properties, Toronto Hanna sold a property to Carrier Centres
(Canada) Ltd., a company in the 360 Network Group of Companies (the "360 Group"). As
part of the sale transaction, Toronto Hanna and Carrier agreed to work together to allocate
any surplus density on the purchased property to Toronto Hanna's land to the east of the
purchased property. Cronk l.A. characterized this so-called Density Agreement as "an
independent contractual right in the nature of a restriction on the permitted future use of
designated lands".


[33] Notice of the Density Agreement was registered on title. The 360 Group
subsequently sought protection under the CCAA in British Columbia. Orders of the British
Columbia Supreme Court approving the sale of the property, and vesting title in the
purchaser, and the final CCAA order contained language vesting title in assets sold pursuant
to the restructuring free and clear of any and all liens, interests, encumbrances or other claims
whatsoever.


[34] Toronto Hanna was not involved in the CCAA proceedings. It was unaware that its
interest in the Density Agreement was, or could be, affected by the CCAA orders until
litigation ensued after the 360 Group emerged from CCAA protection.


[35] The ultimate purchaser of the property, LEDCOR, an affiliate of the 360 Group, took
the position that it acquired the property free from the Density Agreement. However, the
same party had enforced and derived benefit from other terms of the sale agreement, which
incorporated the Density Agreement at issue.


[36] Cronk J.A. concluded that the CCAA orders did not affect Toronto Hanna's interests
under the Density Agreement for three reasons.


[37] First, she noted that the CCAA orders extinguished claims "against the Transferred
Assets". "Transferred Assets" were defined as meaning "all estate right, title and interest of
the [360 Group] in, to or against ... real property ... and all other assets" that LEDCOR was
to receive from the 360 Group. Cronk l.A. concluded that the effect of the Density
Agreement was to reserve to Toronto Hanna an interest in the surplus density. She wrote, at
paragraphs 48 and 49:


Simply put, the surplus density on the Toronto property formed
no part of the property sold by Toronto Hanna to Carrier ....
Although Carrier was a "Petitioner" in the CCAA proceedings
an could dispose of its "estate, right, title and interest" in the
Toronto Property to LEDCOR, it could dispose of no more
than it held. Nor could a vesting order in the CCAA
proceedings purport to vest in LED COR assets in which the
360 Group had no interest and which it was in no legal position
to convey. Consequently, Carrier could not agree with
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LEDCOR under the LEDCOR Settlement to sell LEDCOR any
asset or interest associated with land to which it had no colour
right nor a controlling claim.


[38] Second, Cronk l.A. rejected the position that Toronto Hanna's required recourse was
to make a claim for compensation in the CCAA proceedings. She held Toronto Hanna was
not a creditor; it had no claim unless and until the owner of the property attempted to utilize
the surplus density in a manner contrary to the Density Agreement. This had not occurred.


o
(f)


[39] Third, she did not accept that the CCAA orders had the effect of eliminating
substantive rights of persons who did not have notice that their interest could be potentially
affected by the CCAA proceedings. She wrote at paragraph 56, "CCAA proceedings do not
license the permanent abrogation of substantive contractual rights or property interests of
strangers to the proceedings without notice or compensation."


[40] Cronk 1.A. also noted that it would be unfair to deny the benefit of the Density
Agreement to Toronto Hanna when Carrier had enforced and derived benefits from the terms
of the agreement incorporating the density rights at issue.


[41] McDonald's position focuses on the first and second of Cronk l.A.'s reasons.
McDonald's says that the Applicants own property subject to a restrictive covenant in their
favour, and they cannot dispose of a greater interest in the property than they have.
McDonald's says that, like Toronto Hanna, it is not a creditor and its recourse is not making
a claim in the CCAA proceedings.


[42] The Supporting Parties argue that the Toronto Hanna Properties decision really turns
on the fact that Toronto Hanna was not given notice of its right to participate in the CCAA
proceedings. Here, they say, McDonald's has notice of the proposed vesting order, and that
it is open to me, in my discretion, to permit them to make a claim, as an unsecured creditor,
in the CCAA proceeding to compensate them for the loss of their restrictive covenant. They
say that the third reason of Cronk J.A. is an endorsement that substantive contractual rights
and property interests can be abrogated in CCAA proceedings as long as there is notice or
compensation. Hence, they say, as McDonald's has had notice it does not matter that it
would, in effect, receive no compensation, if treated as an unsecured creditor.


[43] I do not accept that Toronto Hanna Properties stands for the proposition that, as long
as notice is given, a CCAA judge should permit a petitioner in CCAA proceedings to dispose
of a greater interest in property than it is in a legal position to convey. Factors other than
simply giving notice affect whether the making of an order is appropriate. A significant
factor must be the extent of good faith negotiations before seeking relief from the Court. In
considering whether the extent of the negotiations was reasonable, the Court would have
regard to the circumstances and the overall purpose of the CCAA.


[44] I agree with counsel for McDonald's that Philip Analytical Services, supra, must be
discounted in light of the Court of Appeal's subsequent decision in Toronto Hanna
Properties.
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[45] As noted above, the Supporting Parties cite Van Bork and National Capital
Commission as authority for the proposition that in applying the test in Ontario lime, the
Court must consider the balance of convenience and interest of all those concerned. In fact,
National Capital Commission, in referring to Re Beardmore, [1935] O.R. 526 (C.A.), makes
clear that the test in relieving a party from a restrictive covenant is more than simply balance
of convenience. Re Beardmore explains that the words "balance of convenience" arose in an
earlier version of the statute which incorporated those words, and that the elimination of
those words from the statute increased the burden resting on the applicant. Re Beardmore
indicates that the resulting injury to the beneficiary of the covenant must be negligible, and
Chilcott J. in National Capital Commission indicates that the benefit of the parties seeking
relief must greatly exceed any possible detriment to the beneficiaries of the restrictive
covenant.


[46] There may be a difference between an applicant repudiating an executory contract
and a court discharging a restrictive covenant. In the former case, the contracting party
would have a claim against the applicant. As noted by Farley J. in T Eaton Co. (Re), supra,
in that claim they would rank with the other unsecured creditors of the petitioner. The
Applicants have not breached the restrictive covenant, and there is therefore no claim against
the Applicants for breach of the restrictive covenant. The beneficiary of the restrictive
covenant might not have a claim under the plan unless the Court made provision for such a
claim in its vesting order. I say "might not" because in the context of this real-time litigation
the right of a third party to make a claim against an applicant for obtaining an order
expunging the third party's rights have not been fully explored. While the Supporting Parties
say that the Court in its discretion might permit the beneficiary of the restrictive covenant to
advance a claim under the plan as an unsecured creditor, they say that discretion does not
permit the Court to grant the beneficiary of the covenant a super-priority status. I am not
sure that I agree, but I do not need to decide, and do not decide the point.


[47] I decline to grant the requested vesting order for the following reasons:


(1) The cases under the Cl.P. A suggest to me that in a CCAA proceeding the Court
has to act with greater caution in discharging a covenant running with the land
than in dealing with executory contracts.


(2) In Ontario lime Co., Middleton J.A. in declining to delete a restrictive
covenant, noted that when an order is sought to discharge a restnctrve
covenant it is incumbent upon the Court to ascertain exactly what is proposed
by the applicant. In the case before me, there is no evidence as to what
restaurant uses are proposed by Intermarket. I cannot make a finding of lack
of prejudice to McDonald's in the absence of such evidence.


(3) This is not a case where a court order terminating an executory contract is
sought to permit continued operation of the petitioner's business as a going
concern, to facilitate restructuring. It is before me as a liquidating sale for the
benefit of the secured creditors. There is no evidence before me from
Intermarket that it would be unwilling to complete the sale transaction at a
reduced price, with the restrictive covenant left in place. Essentially, the
deletion of the restrictive covenant would secure a higher price for the benefit
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of the secured creditors, at the expense of McDonald's. In saying this, I do
not discount the adverse effect of SportsWorld's insolvency on lien holders in
the community. Nor do I discount the fact that Intermarket will assume the
employment of 6 to 8 people if the transaction is completed. However,
McDonald's also operates a business, and a down-turn in sales at the location
in issue would presumably affect employment at that location.


It is open to Intermarket or the Applicants to negotiate directly with
McDonald's the terms on which the restrictive covenant could be deleted or
modified, and for Intermarket to seek an abatement of the purchase price in an
amount equal to the amount required to be paid to McDonald's. Satisfactory
resolution of the issue prior to closing could be a condition for the benefit of
Intermarket. McDonald's is a sophisticated party: it must appreciate the need
to act reasonably and expeditiously in the circumstances.


(4) There was no evidence before me offailed or unreasonable negotiations.


HoyJ.


])ATE: November 3, 2005
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INTERPRETATION [B§8-B§12]


ment on behalf of employees of a person.


B§9 "Claim Provable in Bankruptcy"
Sections 121 and 122 deal with what claims are properly provable in


proceedings under the BIA. Section 121(2) provides for proof of contingent or
unliquidated claims. Section 124 sets out the method of proving claims and ss.
127 and 128 provide for proof of claims by secured creditors. Reference
should be made to these sections for decisions on what are provable claims.


B§10 "CollectiveAgreement"
A new definition of "collective agreement" was added to the BIA in


2009, which refers to the meaning of collective agreement within the
jurisdiction governing collective bargaining between the insolvent person and
the bargaining agent.


B§11 "Common-lawPartner" and "Common-lawPartnerships"
The definitions of common-law partner and common-law partnerships


were added to the Act by the Modernization of Benefits and Obligations Act,·
S.c. 2000, c. 12, s. 8(2); P.c. 2000-1177. Many sections of the Bankruptcy
and Insolvency Act confer benefits and obligations on husbands and wives.
The new definitions extend these benefits and obligations to couples who have
been cohabiting in a conjugal relationship for at least one year. The definitions
only apply to bankruptcies, proposals, and receiverships in respect of which
proceedings are commenced after July 31, 2000 (S.c. 2000, c. 12, s. 21).


B§12 "Corporation"
See definition of "person".
Prior to the 1997 amendment of the definition of "corporation", a federal


or provincial corporation had to be incorporated or authorized to carry on
business before it fell within the definition. Under the present definition,
"corporation" includes (a) a company or legal person incorporated by an act of
Parliament or of any province; (b) an incorporated company wherever
incorporated authorized to carry on business in Canada; and (c) a company
that has an office Of property in Canada. There is no necessity for a federal or
provincial corporation to be authorized to carry on business; the amendment
greatly widened the scope of the definition.


The definition of "corporation" was amended in 2009 to include income
trusts.


All the assets of a bankrupt corporation pass to its trustee in bankruptcy,
but this resting of assets in the trustee in no way destroys the corporate entity
or interferes with its powers to function as a corporation. The powers of the
directors and officers are not affected by the bankruptcy, and directors' and
shareholders' meetings can still be held and the company can continue to
register transfers of shares: Re Can. Cereal & Flour Mills Co. (1921), 2


1-29 (Bankruptcy (4th» (2014-Rel. 3)







[8s.2-2.2] BANKRUPTCY AND INSOLVENCY ACT


c.B.R. 158, 51 O.L.R. 316, 67 D.L.R. 234 rs.c.» Banque Provincial Du
Canada v. Ross, 35 C.B.R. 198, [1955] Que. S.c. 292; National Trust Co. v.
Ebro Irrigation and Power Co., [1954] O.R. 463, [1954] 3 D.L.R. 326 (H.C.).
However, it should be noted that although the directors and officers of a
corporation still have functions notwithstanding the bankruptcy of the
corporation, the property of the company has ceased to belong to it and the
trustee, not the directors and officers, is the proper person to exercise any
directions relating to such property: Re Credo Porcupine Mines Ltd., 23
C.B.R. 261, [1942] O.W.N. 205 (S.C.).


Since bankruptcy does not terminate the powers of directors and
officers, they may continue to be liable for certain statutory liabilities
notwithstanding the bankruptcy. Under some federal statutes, such as the
Income Tax Act and the Excise Tax Act, directors are personally liable for
failure of a debtor corporation to remit statutory deductions. Due diligence is a
defence to such a claim: MacDonald v. R., 16 C.B.R. (4th) 99, [1999]
G.S.T.C. 111, 2000 G.T.C. 689, 1999 CarswellNat 2628 (T.C.C. [General
Procedure]). See David E. Baird Q.c., "An Insolvency Update", 18 Nat. Insol.
Rev. 33.


Whether or not a director has exercised due diligence is a question of
fact. The court has to examine the facts and determine if the director has
exercised the degree of care, diligence and skill to prevent the failure to make
and remit the deductions that a reasonably, prudent person would have
exercised in comparable circumstances: see Nicol v. R. (2001),28 C.B.R. (4th)
56, 2001 CarswellNat 191, [2001] 4 C.T.C. 2931, 2001 D.T.C. 956 (T.C.C.
[General Procedure]).


CRA must prove a claim with the trustee in bankruptcy within six
months after the date of the assignment or bankruptcy order and action against
a director for the tax must be commenced within two years after a person
"ceased to be a director": Wiseman v. R. (2002),33 c.B.R. (4th) 162 (T.C.C).
If a company is incorporated under the Ontario Business Corporations Act, a
director does not cease to be a director when a trustee in bankruptcy is
appointed. Hence, the two-year limitation period runs from the date when the
director ceases to be a director by resignation, death, etc., not from the date of
bankruptcy: Kalef v. R. (1996), 39 c.B.R. (3d) 1, 1996 CarswellNat 188, 96
D.T.C. 6132, 194 N.R. 39 (Fed. CA.); Re Ciriello (2000), 21 C.B.R. (4th) 9,
[2000] G.S.T.C. 104, 2001 G.T.C. 249, 2000 CarsweliNat 2823 (T.C.C.
[Informal Procedure]).


Where a corporation makes a proposal that is accepted by creditors and
approved by the court, but the terms of which are not carried out, the directors
have not been stripped of their powers, and the mere walking-away by the
directors from the corporation is not sufficient to constitute "ceasing to be a
director": Nagy v. Minister of National Revenue (1991), 8 c.B.R. (3d) 267,
1991 CarswellNat 597, 91 D.T.C. 993, [1991] 2 C.T.C. 2325 (T.C.C).


An outside director, i.e., one who is not involved in the day-to-day
management of a company, is subject to a lesser standard of care than an
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inside director with respect to payment of income tax deductions and Excise
Tax Act payments. To be entitled to the defence of due diligence, a director
need only show that he or she acted reasonably in the circumstances: Re
Ciriello (2000), 21 C.B.R. (4th) 9, 2000 CarswellNat 2823, [2000] G.S.T.C.
104,2001 G.T.e. 249 (T.C.e. [Informal Procedure]). The fact that his or her
actions to ensure that the accounts of Revenue Canada are paid are not
successful does not establish that he or she acted unreasonably: Smith v. R.
(2001),23 e.B.R. (4th) 310, 2001 FCA 84, [2001] 2 C.T.e. 192,2001 D.T.e.
5226, [2001] G.S.T.e. 43, 2001 G.T.e. 3516, 198 D.L.R. (4th) 257, 2001
CarswellNat 527 (Fed. e.A.). A person who is experienced in business and
financial matters is held to a higher standard than a person with no business
experience: Wiseman v. R. (2002), 33 e.B.R. (4th) 162, 2002 CarswellNat
847, [2002] 3 C.T.e. 2245 (T.e.C. [Informal Procedure]).


An inside director, who is experienced, knowledgeable and active in the
debtor company's business, should be aware that the company's remittances
to Revenue Canada are not being made and cannot therefore rely on the
defence of due diligence: Vanderpol v. R. (2002), 31 e.B.R. (4th) 118, 2002
CarswellNat 90, 2002 G.T.C. 161, [2002] G.S.T.e. 9 (T.C.C. [Informal
Procedure]).


The fact that the finances of the debtor company are being controlled by
a third party does not absolve a director from the duty to keep informed of the
financial condition of the company and to ensure that employees' tax
deductions are being remitted to the Crown: Wiseman v. R. (2002), 33 e.B.R.
(4th) 162, 2002 CarswellNat 847, [2002] 3 c.r.c. 2245 (T.C.e. [Informal
Procedure]).


Certain companies do not fall within the definition of "corporation",
namely, banks, authorized foreign banks, savings banks, insurance companies,
trust companies, loan companies, and railway companies. A company
incorporated to operate a railway, but which, at the time of its assignment
in bankruptcy, was not carrying on this business, is not a railway company: Re
Inverness Railway & Collieries (1922), 3 C.B.R. 724, [1923] S.e.R. 177,
[1923] 1 W.W.R. 937, [1923] 1 D.L.R. 498.


A railway company is a company specially created and incorporated as a
railway company by provincial or federal legislation, it does not include a
company incorporated by ordinary legislation that happens to operate a
railway. The latter kind of railway does not come within the exclusion in s.
2(1) of the Act of railway companies but is subject to the Act in the same way
as other ordinary corporations and may use the remedies provided by the Act,
such as the right to make a proposal: Quebec Southern Railway Co. v. Litwin
Boyadjian, Que. C.A. 500-11-017184-017, November 29, 2001 and see
Bernice John and Serge Gaudet, "When a Railway Company is not Really a
'Railway Company"', 19 Nat. Insol. Rev. 57.


The definition does not extend to trust companies: Re Ditchburn Boats
& Aircraft (1936), Ltd., 19 C.B.R. 216, [1938] 2 D.L.R. 518, appeal quashed
19 e.B.R. 240, [1938] O.W.N. 241, 19 C.B.R. 240 (e.A.).
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By virtue of s. 2(1), a foreign corporation carrying on business in
Canada, if it commits an act of bankruptcy, can be petitioned into bankruptcy:
Re National Shipbuilding Corp. (1921), 1 c.B.R. 430 (Que. S.C.).


Corporations that do not come within the definition of "corporation" in
s. 2(1) have the right to file a proof of claim as a creditor, to present a petition
etc.; justified on the basis of the definition of "person" in s. 2(1), which
provides that "person" includes a corporation "according to the law of that
part of Canada to which the context extends." In Re Selkirk Spruce Mills Ltd.
(1958), 37 c.B.R. 11, 25 W.W.R. 598 (B.C. s.c.i it was held that an
incorporated bank could file a petition for a receiving order. Similarly in Re
Fischel (1991), 10 c.B.R. (3d) 282, 1991 CarswellNB 25, 84 D.L.R. (4th)
236, 119 N.B.R. (2d) 61, 300 A.P.R. 61 (C.A.), it was held that a trust
company could file a petition. A trust company can be sued in respect of an
alleged reviewable transaction: Standard Trustco Ltd. (Trustee of) v. Standard
Trust Co. (1993),21 C.B.R. (3d) 25, 13 O.R. (3d) 7, 1993 CarswellOnt 219
(Gen. Div.).


For cases dealing with petitions and receiving orders against
corporations, see notes to ss. 42-45 and for cases dealing with assignments
by corporations and the effect of assignments on corporations, see notes to s.
49.


B§13 "Court"
The Bankruptcy and Insolvency Act confers on a pre-existing court a


jurisdiction in bankruptcy and all judges of the designated courts have
jurisdiction in bankruptcy and power to deal with bankruptcy matters: Re
Dominion Shipbuilding & Repair Co. (1926), 7 C.B.R. 349 (Ont. S.c.);
Holley v. Gifford Smith Ltd. (1986),59 c.B.R. (N.S.) 17,54 O.R. (2d) 225, 26
D.L.R. (4th) 230, 14 O.A.c. 65 (C.A.). Although often referred to as the
bankruptcy court, there is in fact no such tribunal. The jurisdiction is assigned
to the superior courts of the various provinces and territories: Turcotte v. Cote
(1936), 18 c.B.R. 47 (Que. C.A.).


Sections 178(1)(a) and (a.l), 204.1, 204.3 and 243(1) were added to the
definition of "court" to cover the references in those sections to courts other
than the bankruptcy court. The definition of "court" was amended in 2009 to
remove reference to subsection 243( 1) because concurrent amendments
rendered that definition meaningless.


For cases dealing with the jurisdiction of the courts see notes to ss. 183-
186. For cases dealing with authority of courts including the powers of the
registrars see notes to ss. 187-192. For cases on appeals see notes to ss. 193-
196.


B§14 "Creditor"
The definition of "creditor" was amended in 2009 to remove reference


to "unsecured, preferred by virtue of priority under s. 136 or secured".
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PRO lINCE OF QUEBEC
DISTRICT OF MONTREAL


NO : '5aCt"",W"',Q\t1'\i~t~


SUPERIOR COURT
(Commercial division)


IN THE MATTER OF THE PROPOSAL
OF;


RAILWAY


Debtor


-and-


LITWIN BOYADJIAN


TrusteelPetitioner


(Section 34 of the Bankruptcy and Insolvency Act)


TO ONE OF THE HONOURABLE JUDGES OF THE SUPERIOR COURT OR
THE REGISTRAR OF THIS COURT SITfING IN AND FOR THE DISTRICT
OF MONTREAL, THE PETITIONER, LITWIN BOYADJlAN RESPECfFULLY
SUBMITS AS FOLLOWS: '


1. The debtor Quebec Southern Railway Company, Ltd. (« QSR ») is a company
incorporated on July 24, 1996 under Part IA of the Quebec Companies Act R,S,Q., c.
C-38, the whole as more fully appears from a Certificate of Incorporation, copy of
which is filed herewith to form part hereof as Petitioner's Exhibit R-l;


2. QSR wishes to avail itself of the provisions of the Bankruptcy and Insolvency Act
R,S,C" 1985, c. B-3 (BlA) which is available to an insolvent person the definition of
person comprising a corporation;


3, However, the BIA defines corporation as follows:


••••corporation" includes any company or legal person incorporated by or
under an Act of Parliament or of any province, and any incorporated
company, wherever incorporated, that is authorized to carry on business in
Canada or that has an office or property in Canada, but does not include
banks, authorized foreign banks within the meaning of section 2 of the
Bank Act, insurance companies, trust companies, loan companies or
railway companies"


(our underlining)


4, '''Railway companies", as hereinabove defined, is a notion that should be restricted to
corporations having been established as a' railway company as opposed to a
icoxpor~tion not so established but which operates a railway;


I~If;'! ' j
5. "lP.~P~.the former version of Quebec Railway Act R.S,Q" c. C-14 provided for the


~tiMion of railway companies and their statutes contained provisions regarding
~fi'p?..yers, duties, rights and internal organization of such companies;


6. fkhef~re, those companies were of a special nature in that their objects were limited
:td'th~,oonstruction and/or operation of a railway (including related objects) and, were
tJ:us 110t subject to the general statutes governing "ordinary" corporations;
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7. As a consequence, a "railway company" as defined in section 2 of the BIA is not
merely a company operating a railway but rather a company specially created and
incorporated as a "railway company";


8, Indeed, the Quebec Railway Act (C-\4) its section 6 defined company as follow:


"Subject to the provisions of section 167, the words "the company" mean
the company or person authorized by the charter to build the railway;"


(our underlining)


9. In turn, section 5 defined charter as follow:


"The words "the charter". or "the special act", used in this act shall mean
any act, statute. or law authorizing the building of a railway, with which
this act or the Quebec Consolidated Railway Act, 1880, or the act
respecting railways, as contained in the Revised Statutes of Quebec of
1888, or as contained in the Revised Statutes of 1909, or as contained in
the Revised Statutes of 1925, or as contained in the Revised Statutes of
1941, or as contained in the Revised Statutes of 1964;"


(our underlining)


10, We can conclude from the above that under former Quebec Railway Act, a company
that wished to acquire an operate railway had to be incorporated by charter issued
within the purview of said act or by speciatlegislation creating it and once a railway
company was created it could only operate as a railway company that is to say within
the framework of the said act;


11. The Quebec Railway Act (C·14) was repealed in 1993 and replaced by a new version
(C-14.1) which at section 7 provides that:


"Every rail carrier must obtain, by way ofa written request, a certificate of
competence issued by the Commission des transports du Quebec before
carrying on rail transportation activities, except a rail carrier who carries
on his activities exclusively within the boundaries of a commercial or
industrial site belonging to him."


(our underlining)


12.It is revealing that the new Quebec Railway Act (C·14.1) no longer refers to the
concept of "railway company" but rather to the concept of "rail carrier", that is to say
any person entitled to operate a railway;


13. That idea is reinforced by the fact that when enacting the new Railway Act (C-14.l) in
1993, the Quebec legislature provided in section 56:


"Division I of Chapter XVIII of the Companies Act app.lies from 17
December 1993 to all railway companies with share capital constituted by
an Act.


Where a company's existence is continued, the Act under which it was
incorporated ceases to have effect from the date appearing on the
certificate of continuance issued under section 123.136 of the Companies
Act.


If any company referred to in the first paragraph has not obtained such a
certificate of continuance by 1 July 1994, the company shall be governed
by Part I of the said Act and the Act under which it was incorporated shall
cease to have effect on I July 1994, except for the provisions relating to
the head office, the board of directors, the purposes and the share capital."


(our underlining)


I
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14, As it stands now, any incorporated company can operate a railway provided it obtains
a certificate of competence and nothing more;


15, Henceforth, the exclusion of "railway companies" from the application of the BIA is
only applicable to companies incorporated by charter or special act as "railway
companies" and not to "ordinary" companies operating a railway;


16.'Since QSR has been created as an "ordinary" company under Part IA of the Quebec
Companies Act, is has never been constituted as a "railway company" ..••..ithln the
meaning of section 2 of the BlA;'


17.1t is also worth noting that 'theFrench version of the BlA excludes from the ambit of
the act "les compagnles de chemin de fer constituees en personnes morales" whereas
the relevant part of section 56 of the Quebec Railway Act (C-14.1) mentions that "la
loi la constituqllt ell perso,,"e morale cesse d'avoir effet";


18. Therefore what was before 1993 a true "railway company" has been transformed into
an "ordinary" company operating a railway (i.e. a "rail carrier") which is in line with
the legislative intent which was as a general rule to align the statutes of "railway
companies" to those ofthe other companies (i.e. the "ordinary" companies);


19.Also, up until 1993 the Quebec Railway Act (C-14) provided in its section IV a
mechanism where an insolvent railway corporation could propose an arrangement to
its secured and unsecured creditors. Whereas, the new Quebec Railway Act (C-14.1)
has deleted that part;


20. This can only be because a "mil carrier" (no longer being a "railway company" as per
section 56 above quoted) can now avail itself of the provisions of the BLA since it
longer qualifies as a "railway company" within the meaning of the exclusions;


21. In light of the above, we respectfully submit that QSR can rightfully avail itself of the
provisions of the BIA;


22. To conclude otherwise would leave QSR without the benefit of the protection of any
insolvency legislation;


23. The present Motion is well founded in fact and in law;


WHEREOF MAY IT PLEASE TIDS HONOURABLE COURT:


GRANT the present Motion;


DECLARE that Quebec Southern Railway Company, Ltd. is not a railway company
within thc meaning of section 2 of the Bankruptcy and Insolvency Act;


ALLOW Quebec Southern Railway Company, Ltd. to file a Notice of Intention, to
file a proposal pursuant to the Bankruptcy and Insolvency Act;


ALLOW Petitioner to receive such Notice of Intention to file a proposal and act as
trustee thereto, the whole without costs unless contested.


MONTREAL, November 29, 2001


HEENAN BLAIKIB
Attorneys for the Trustee/Petitioner
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AFFIDAVIT


T,the undersigned, NOUBAR BOYADJIAN, practising with the firm of Litwin
Boyadjian, I Place Ville-Marie.rauite 2720, H3B 404, in the City and District of
Montreal, province of Quebec, declare solemnly the following:


1. I am the duly authorized representative of the Trustee/Petitioner, Litwin
Boyadjian in the present Motion;


2. I have personal knowledge of nll facts alleged in the foregoing Motion, which
facts are true and correct.


DECLARED SOLEMNLY before me in
I vember 2001
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LITWIN BOYADJIAN


TrusteeiPetitioner


MOTION FOR DIRECTIONS
(Section 34 of the Bankruptcy and Insolvency


Act)
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Heenan Blaikie
SOCIEr!:: EN NOM COLLECTIF


AVOCATS/LAWYERS
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Bureau 2500
Monilial (Quebec)
Canada H3B 4YI


Me Bunanl Jolin
Tel~hon. (514) 846-2205
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Compagnie du chemin de fer de Quebec
central (Syndic de)


2007 QCCS 210


COUR SUPERIEURE


CANADA
PROVINCE DE QUEBEC
DISTRICT DE QUEBEC


No : 200-11-015468-062


DATE: 18 janvier 2007


SOUS LA PRESIDENCE DE : L'HONORABLE CLAUDE BOUCHARD, j.c.s.


DANS L'AFFAIRE DE LA LOI SUR LES ARRANGEMENTS AVEC LES
CREANCIERS DES COMPAGNIES, L.R.Q. (1985) Ch. C-36, EN SA VERSION
MODIFIEE:


LA COMPAGNIE DU CHEMIN DE FER DE QUEBEC CENTRAL, personne morale
leqalernent constituee ayant son siege et sa principale place d'affaires au 4010, route
112, East Broughton (Quebec) GON 1GO


Requerante


et


ERNST & YOUNG INC., personne morale leqalement constituee ayant une place
d'affaires au 150, boulevard Rene-Levesque Est, 12e etaqe, Quebec (Quebec)
G1R 6C6


Contr61eur


JUGEMENT
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200-11-015468-062 PAGE:2


[1] VU la requete pour obtenir une prorogation d'ordonnances rendues suite a une
requete en vertu de la Loi facilitant les transactions et arrangements entre les
compagnies et leurs creenciers,


[2] VU la declaration solennelle de monsieur Jean-Marc Giguere deposes au soutien
de la requete:


[3] VU les pieces deposees au soutien de la requete, les arguments du procureur de
la requerante et I'absence de contestation;


[4] PAR CES MOTIFS, LE TRIBUNAL:


[5] ACCORDE la presents requete;


[6] DISPENSE la requerante de tout preavis ou signification de la presents requete;


[7] PROROGE I'ordonnance initiale rendue Ie 19 decernbre 2006, en modifiant la
date de la periode de suspension des procedures prevue a celle-ci, pour qu'elle se lise
comme suit:


« ORDONNE que la periode de suspension des procedures a I'encontre de
la requerante, de ses biens et des administrateurs ou autres ainsi que tout
autre delai prevu dans I'ordonnance initiale, soit proroqee jusqu'au 18 avril
2007 inclusivement (« Date de cessation de la suspension»); »


[8] DECLARE que to utes et chacune des autres conclusions de I'ordonnance initiale
rendue par I'honorable Suzanne Ouellet Ie 19 decernbre 2006 s'appliquent mutatis
mutandis a la presents requete:


[9] ORDONNE l'execution provisoire de I'ordonnance nonobstant tout appel et ce,
sans qu'il soit necessaire a la requerante de fournir quelque garantie que ce soit;


[10] Sans frais


CLAUDE BOUCHARD, j.c.s.


Me Claude Marchand
Ogilvy Renault (easier 92)
Procureurs de la requerante
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Date d'audience: 18 janvier 2007
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INSOLVENC1{ CONSULTANTS & TRUSTEE IN BANKRUPTCY ," J.


1140- 800 W Pender Street


Vancouver, BC V6C 2V6
Tel 6046053335
Fax 6046053359
www.boalewood.ca


. >


1 ",
District of: British Columbia
Division No: 4
Court No:
Estate No: 11-1765954


FORM 67
Notice of Bankruptcy and First Meeting of Creditors


(Subsection 102(1) of the Act)
In the Matter of the Bankruptcy of KELOWNA PACIFIC RAILWAY LTD.


~~rri1 2.
:~~


3.


4.


5.


,.


. . ",


The first meeting of creditors of the bankrupt will be held on the 25th day of July, 2013, at 02:00 PM o'clock, at
the Village Green Hotel, Selkirk Room, 4801 - 27th Street, Vernon, British Columbia.


Take notice that:


1. KELOWNA PACIFIC RAILWAY LTD. flied an assignment on the 5th day of July, 2013, and the undersigned,
Boale, Wood & Company Ltd., was appointed as Trustee of the estate of the bankrupt by the official receiver,
subject to affirmation by the creditors of the Trustee's appointment or sUbstitution of another Trustee by the
creditors. .


To be entitled to vote at the meeting, a creditor must lodge with the Trustee, before the meeting, a proof of
claim and, where necessary, a proxy.


Enclosed with this notice is a form of proof of claim, a form of proxy, and a list of creditors with claims
amounting to 25 dollars or more, showing the amounts of their claims.


Creditors must prove their claims against the estate of the bankrupt In order to share in any distribution of the
proceeds realized from the estate.


. Dated at Vancouver, this 10th day of July, 2013.



http://www.boalewood.ca
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.+. Industry Canada Industria Canada
Office of the SuJ>erlnter'ldent Bureau du surlntGndant
of Bankruptcy(!aneda doofaUlites Can6~a


Disttiot 0 f:
Division No.:
Court No.:
Estate No.:


British Columbia
04-Vemcn
11-1765954
11-1765954


In the Matter of the Bankruptcy of:
KELOWNA PACIFIC RAILWAY I.TO.


Debtor
BOALE, WOOD & COMPANY LTD.


Trustee


Ordinary Administration


Chair.


JUly 05.2013.15:51
July 05,2013
July 25, 2013, 14:00
Village Green Hote', Selkirk ROOM
4801 - 27th Street
Vemon, British Columbia
Canada,
Trustee


Seourity: $150,000.00Date and time of bankruptcy:
.Date of trustee appOintment:
Meeting or creditors:


CeRTlflCAIE 'OFAPPOINTMENT. SectlQn 4a QftM A!t...B!JI~85


I, the underslened. elmolsl receiver In and for this bankruptcy dlstMct, do hereby certify Ihat
the aforenameci debtor mad an a&slgnment under section 49 of the Ssnkruptcy and InsolvBncy Act,
the aforenamed trustee was duly appointed trustee of the estate 01the debtor.


ThE! liIala trustee Is reql,llrec!:
to provide to me, without delay, security In the aforem9n~oned amaun~;
to Gend to all creditors. within flve daY$ after the dele of the trustee's appointment, a notice of the bankruptcy:
and
when applicable, to call In the prescribed manner a first meeting of creditors, to be held at the
aforementioned tlme and place or at any other time and pteee that may be laler requested by the offielal
receiver.


Date: July OS, 2013, 18:58
E.Flla/Dep6t Electronlque Official Receiver


#2000 - 300 W. Georgia st, Vancouver, British Columbia, Canada, VBSSE1, (877)37a·9902


Canad~







~Orlglnal DAmended


District of: British Columbia
Division No: 4
Court No:
Estate No:


:FORM 78
Statement of Affairs (~uslness Bankruptcy)


(Subsection 49(2) and Paragraph 158(d) of the Act)


In the Matter of the Bankruptcy of KELOWNA PACIFIC RAILWAY LTD.


To the Bankrupt:
You are required to carefully and accurately complete this Form and the applicable attachments, showing the state of your affairs on the date of
your bankruptcy, on the 4th day of July, 2013. When completed, this Form and the applicable attached lists will constitute your Statement of Affairs
and must be verified by oath or solemn declaration.


note, etc., as


/z.~P
/si~nitorBankfupt


JOHN!). McEOWN
A Commissioner for taking ~ffldavlts
'fOJthe provlnc~of BQ.t!shColumbia
',. "f¥lCplry D~!e:Au'9~1.·2014 .
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Creditor List Boale, Wood & Company Ltd.
,------------,.,-


Date of Report: 10/07/2013 KELOWNA PACIFIC RAILWAY LTD. OSS 11-1765954 File
11-1765954


VANCOUVER


;, ., Claim Status:


_..•_n ~ .•.'~•.....•......•..•.........•.•.•.__ ..• ..• ..- _


CS (Claim Status): Admitted = A, Disallowed = 0, Not Proven = N, Secured Asset Released = S, Paritally DIsallowed= P, To be Reviewed = R Page 1 of 4
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TRUSTEE IN BANKRUPTCY
H1140- 800 West Pender Street
Vancouver, BC V6C 2V6


Tel: (604) 605-3335
Fax: (604) 605-3359
www.boalewood.ca


: ....


;
1.,


FORM31
Proof of Claim


(Section 50, I, Subsections 65,2(4), 81.2(1), 81.3(8), 81.4(8), 81.5, 81.6,102(2), 124(2), 128(1),
and Paragraphs 51(1)(e) and 66, 14(b) of the Act)


All notices 01' correspondence regarding this claim must be forwarded 10 the folloving address:


In the Matter of the Bankruptcy (01' Proposal, 01' Receivership) of --:,.-;-_-:-_---:-_
(Nollie of debtor) of (city and province)
and the claim of , creditor,


I, (nallle of creditor 01' representative of the credItor), of
_________________________ (city and province), do hereby certify:


I.That I am a creditor of the above-named debtor (ot' that I am _-:-........, ...,..,,_--:,.-~
(state position 01' title) of (nallle of creditor or representative of tire creditor»,


2, That I have knowledge of all the circumstances connected with the claim referred to below.


3. That the debtor was, at the date of bankruptcy (01' the date of the receivership, or in the case of a proposal, the
date of the notice of Intention 01' of the proposal, ifno notice of tntenttonwas flledi, namely the __ day of
____ -' 2013, and still is, Indebted to the creditor In the sum of $ as specified in the
statement of account (01' affidavit) attached and marked Schedule "A", after deducting any counterclaims to
which the debtor is entitled, (The tumched sttuement Of account or nffldnvlllllllst spec/fj! the vouchers or otlrer
evidence III support of lire clnlm,)


4. (Check and complete appropriate categO/y.)
() A, UNSECURED CLAIM OF $, _


(Other than a securities ftrm customer as contemplated by Section 262 of the Act)


That in respect of this debt, I do not hold any assets of the debtor as security and
(Clreck approprtate'descrtpttom


() Regarding the amount of$ I claim a right to a priority under section 136 of the Act.
() Regarding the amount ofS I do not claim a right to a priority,


(Set out 011 0/1 attached sheet detatls to support priority claim.)


D. CLAIM OF LESSOR FOR DISCLAIMER OF A LEASE $._--,- __


That I hereby make a claim under subsection 65,2(4) of the Act, particulars of which are as follows:
(Givefllll partlcalar« of tire claim, including the calculations upon which the claim Is based.;


C, SECURED CLAIM OF $. _


That in respect of this debt, I hold assets of the debtor valued at $ as security, particulars of
which are as follows:
(Give full paruculars of tire secnrlty, Including the dale on which tire security was given and the value at
which you assess the security, and attach a copy of the security doculllenls,)


() D. CLAIM BY FARMER, FISHERMAN OR AQUACULTURIST 011 s _
That I hereby make a claim under subsection 81.2(1) of the Act for the unpaid amount of $, -,
(AI/aclt a copy of sales agreement and delivery recelpts.)


() E, CLAIM BY WAGE EARNER OF s _


( )


( )


() That I hereby make a claim under subsection 81.3(8) of the Act In the amount of $, -'
() That I hereby make a claim under subsection 81.4(8) of the Act In the amount of $, _


(). 11, CLAIM BY EMPLOYEE FOR UNPAID AMOUNT REGARDING PENSION PLAN OF


$_--
That I hereby make a claim under subsection 8U of the Act in the amount of $ _
That I hereby make a claim under subsection 81.6 of the Act in the amount of $ _


() G, CLAIM AGAINST DIRECTOR $, -'


(To be completed when a proposal provldes for the compromise of claims against directors.)


That [hereby make a claim under subsection 50(13) nf the Act, particulars of which are as follows:
(Glvefull particulars of the claim, including the calculations upon which tireclaim is based,)
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(Applicable Ollly III the case of the bankruptcy afm/lndlvldual.)
() Irequest that a copy of the report filed by the trustee regarding the bankrupt's application for discharge


pursuant to subsection 170(1) of the Act be sent to the above address.


':'.'


r
i


Form 31 • Conttnued


() H. CLAIM OF A CUSTOMER OF A BANKRUPT SECURITIES FIRM s _
That I hereby make a claim as a customer for net equity as contemplated by section 262 of the Act,
particulars of which are as follows: '
(Give ful! partlculars of the claim, includtng the calculotions lipan which lire cloimis based.)


5. That, to the best of my knowledge, I am (or the above-named creditor Is) (or am not 01' is not) related to the
debtor within the meaning of section 4 of the Act, and have' (01' has) (01' have not or has not) dealt with the
debtor in a non-arm's-length manner.


6. That the following are the payments that 1have received from, Ihe credits that I have allowed to, and the transfers
at undervalue within the meaning of subsection 2(1) of the Act that I have been privy to or a party to with the
debtor within the three months (or, if the creditor and tire debtor oro related within the meaning of Sectton 4 of
the Act or were not dealing with each other at arm's length, within the 12months) Immediately before the date of
the initial bankruptcy event within the meaning of subsection 2(1) of the Act: (Provide details of payments,
credits and transfers at undervalue.i


l,
i


! ..


Dated at ~ this day of , 2013.


Creditor Witness


Phone Number: _


Fax Number: _


Email Address: _


NOTE: If an affidavit Is attached, It must have been made before a person qualified to lake affidavits.
WARNINGS: A trustee may, pursuant 10 subsection 128(3) of the Act, redeem a security on payment 10 the secured creditor of
the debt or the value of the security a. assessed, in R prcof'cf security, by the secured creditor.
Subsection 201 (I) of Ihe Acl provides severe penalties for maklng any false claim, proof, dcclarnticn or sl.lemenl of aceount.
NOTE: If a copy of thl. Form Is sent electronically by means such as email, the name and contact Infonnation of the sender,
prescribed in Form I. I, must b. added at the end of the document.


INSTRUCTIONS: Instructions on how 10 complete the proof of claim fonn can be found at \VII'IV !>Q/llcwoQ(l.cnunder the
form. tab.


FORM 36
GENERAL PROXY ,


(Where A Creditor is a Corporation, the Proxy Must be Completed and Signed in the Corporate Name)


IN THE MA TIER OF THE BANKRUPTCY I PROPOSAL I RECEIVERSHIP Or:


(Name of Debtor)


WE, _-,,-,_-,:.,,- __ -:- --' of the City of in the Province of
(Name of Corporation}


___ ~ --' a creditor In the above matter, hereby appoint


__ ~~~~~------ofthe---~~77~~--------------------------
(Name of Proxy) (City& Provtnce)


to be our general proxy in the above matter except as to the receipt of dividends with I without power to appoint
another general proxy in our place.


Dated at the City of -' in the Province of this __ day of ~2013.


(Corporate Name) (Signatllre of Wirness)


(Address) (Stgnature of Proxy Grantor)







Ir.


1. ~ :
TRUSTEE IN BANKRUPTCY
#1140 - 800 West Pender Street
Vancouver, BC V6C 2V6
www.boalewood.ca


Tel: (604) 605·3335
Fax: (604) 605·3359


INSTRUCTIONS FOR COMPLETEING PROOFS OF CLAIM


This checklist is provided to assist you in preparing a proof of claim form, and where required, proxy form
in a complete and accurate manner. Please specifically check each requirement. CLAIMS NOT
COMPLETED CORRECTLY IN EVERY RESPECT WILL BE RETURNED.


GENERAL
* The signature of a witness is required.
'" The claim must be signed personally by the individual completing this declaration.
'" Give the complete address where all notices or correspondence is to be forwarded.
* The amount on the Statement of Account must correspond to the amount on the proof of claim.


PARAGRAPH (1)
* The creditor must state full and complete legal name of company or firm.
'" If the individual completing the proof of claim is not the creditor himself, he must state his position 01'


title.


[ij
PARAGRAPH (3)
'" A detailed statement of account must be attached. If the claim is for a guarantee, a copy of the


guarantee must be attached.
* The Schedule A or Statement of Account must be complete and detailed and must show the date, the


number and the amount of allthe invoices or charges, together with the date, the number and the amount
of all credits or payments. A statement of account is not complete if it begins with an amount brought
forward.


PARAGRAPH (4)
'" An unsecured creditor must strike out sub-paragraphs B, C, D and E.
* A preferred creditor (as allowed by section 136 of the Bankruptcy and Insolvency Act) must strike out


sub-paragraphs B, C, D and E and must complete sub-paragraph A by checking the appropriate
description.


* A secured creditor must strike out sub-paragraphsA, B, D and E and must complete sub-paragraph C
and provide a certified true copy of the security instrument as registered.


'" A farmer, fisherman 01' aquaculturist must strike out sub-paragraphs A, B, C and E. A claim by a farmer,
fisherman or aquaculturist must attach a copy of the sales agreement and delivery documents.


PARAGRAPH (5)
'" All claimants must indicate if he or she is related or not to the debtor, as defined in Section 4 of the


Bankruptcy and Insolvency Act, by striking out "AM" or "AMNOT".


PARAGRAPH (6)
>I< All claimants must attach a detailed list of all payments or credits received or granted, as follows:


(a) within the three (3) months preceding the bankruptcy or the proposal, in the case where the claimant
and the debtor are not related.
(b) within the twelve (12) months preceding the bankruptcy or the proposal, in the case where the
claimant and the debtor are related.
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(4) The Landlord for arrears of rent for a period of three months preceding the bankruptcy, and accelerated
rent for a period not exceeding three months subsequent to the bankruptcy, if provision is made in the
lease. The Landlord's preferred claim is limited to the proceeds from the sale of the assets on the
premises under lease at the date of the bankruptcy and any payments made by the Trustee on account of
accelerated rent shall be credited by the Landlord against the amount payable by the Trustee for
occupation rent.


Excerpt from the Bankruptcy and Insolvency Act


PREFERRED CLAIMS
SECTION 136 {CONDENSED)


ORDER OF DISTRIBUTION (Subject to secured creditors)


(I) The cost of administration of the estate.
(a) The expenses and fees of the Trustee
(b) Legal costs of the estate


(2) Wages, salaries and commissions for services rendered in the six months preceding the bankruptcy, to a
maximum of $2,000 per person, together with expenses of a traveling salesman incurred in this same
period to a maximum of $1,000. .


(3) Municipal taxes assessed within two years preceding the bankruptcy which do not constitute a charge
on real property, restricted to the value of the bankrupt's interest in the property.


(5) One solicitor's bill of costs, including sheriff's fees and land registration fees, shall be payable to the
creditor who has first attached by way of garnishment or lodged with the sheriff an attachment,
execution or other process against the property of the Bankrupt.


(6) Claims resulting from injuries to employees of the Bankrupt to which the provision of Workers'
Compensation Act do not apply, but only to the extent of monies received from persons or companies
guaranteeing the Bankrupt' against damages resulting from such injuries, such as liability insurance
policies.


A creditor whose rights are restricted by this Section is entitled to rank as an unsecured creditor for any
balance of his claim.


i··











JUL-05-cOI3(FRI) 16: 15 Kelowno Pacific Roilway (FAX)I c50 549 1589, P,OOl1001


I.•I Industry Canada Industrie Canada
Office of 1he SuI)eriRtendent Bureau du surintGndant
of Bankruptcy Canada des faillites Cana~a


Distriot of:
DivisIon No,;
Court No.:
Estate No.:


8ritish Columbia
04 -Vernon
11·1765954
11·1765954


In the Matter of the Bankruptcy of:
KElOWNA PACIFIC RAILWAY I.TO.


Debtor
BOALE, WOOD & COMPANY LTD.


Trustee
Ordinary Administration


Oate and time of bankruptcy:
D,ate of trustee appointment:


Meeting or creditors:


July as, 2013,15:51
July 05, 2013


July 25,2013,14;00
Villaga Grean Hotel. Selkitk Room
4801 • 27th 'Street
vemen, British Columbia
cenaee.
Trustee


Security: $150,000.00


Chair.


CERTIFICATE'OF APPOINTMENT· Section 49 oith, AtJ:..Bul~ 8~


I, the undersigned, official receiver In and for thIs bankruptcy district. do hereby certify that
the aforenamed debtor filed an assignment under section 49 of the Bsnfcruptcy and Insolvency Act;
the aforenamed trustee was duly appointed trustee of1he estate of1he debtor.


The said trustee Is required:
to provide to me. without delay, security in the aforementioned amount:
to send to all creditors, within flve d~y$ after the date of the trustee's appolntment, a notice of the bankruptcy:
and
when applicable, to call in the prescribed manner a first meating of credItors. to be held at the
aforementIoned time and place or at any other lime and place that may be later requested by the official
receiver.


Cate: July as, 2013, 18:58
E.File/Depot Electronlque Official Receiver


#2000 • 300 W. Georgia st, Vancouver. British Columbia. Canada. V8S6E1, (877)376-9902


Canad~
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Information concernant les societes de regime federal- 3647340 - Corporations Canada - ... Page 1 sur 2


Industrie Canada
Accueil > Entreprises constltuees en societe> Corporations Canada> Recherche d'une societe de regime federal


Corporations Canada
Information concernant les socletes de regime federal - 3647340
Glossaire des termes utllises dans cette page
Retour aux resultats de la recherche


Debuter une nouvelle recherche


Numero de la
societe
3647340


Numero d'entreprise
(NE)
865244545RC0001
Loi regissant la societe
Loi canadienne sur les socletes par actions - 1999-
08-05


Denomination socia Ie
KELOWNA PACIFIC RAILWAY LTD.


Statut
Actlf


Adresse du siege social
Aux soins de : Richard JS Rainey Law Corp.
205-2922 GLEN DRIVE
COQUITLAM BC V3B 2P5
Canada


Les socletes par actions de regime federal qui sont actives doivent mettre a jour ces
renseignements dans les 15 jours sulvant tout changement.


Administrateurs
Nombre minimal d'administrateurs
1
Nombre maximal d'administrateurs
10
Pour obtenir les adresses des admlnlstrateurs,
contactez Corporations Canada par courriel ou par
telecopleur.


Administrateurs
KEN FITZGERALD


Les socletes par actions de regime federal qui sont actives doivent mettre a jour ces
renseignements dans les 15 jours suivant tout changement.


https:f /www.ie.ge.eal appf serf eefCorporationsCanadalfdr 1CrpDtls .html ?corpld=3 647340&... 2013 -07 -29
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* L'information concernant les modifications sont seulement dlsponlbles pour les modifications
effectuees apres Ie 2010-03-20. Certains certificats ernls avant 2000 pourraient ne pas etre llstes,
Pour obtenlr des renselgnements supplernentalres contactez Corporations Canada.


lnformation concernant les societes de regime federal- 3647340 - Corporations Canada -... Page 2 sur 2


Depots annuels
Date d'anniversaire (MM-JJ)
08-05


Date de la dernlere assernblee annuelle
2012-08-05 .


Periode de depot annuel CMM-JJ)
08-05 au 10-04


Type de societe
Societe n'ayant pas appel au public et comptant 50 actionnaires
ou moins


Statut des depots annuels
2013 - N'est pas dO
2012 - Depose
2011 - Depose


Historique de la societe
Historique de la denomination sociale de la societe


1999-08-05 jusqu'a
maintenant


KELOWNA PACIFIC RAILWAY LTD.


Certificats et documents deposes
Certificat de constitution en societe
1999-08-05


Certificat de modification .!
2005-01-18


Renselqnernents concernant les modifications aux statuts. Province ou territolre du
siege social


https:llwww.ic.gc.calapp/scr/cc/CorporationsCanadalfdrlCrpDtls.html ?corpld=3 647340&... 2013-07 -29
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CTA I Certificate of Fitness (Licence) for Federal Railway Companies Page 1 sur 1


Canada
Canadlan OHico
Transportatfon des transports
Agency du Canada.


Canadian Trans-portation Agency
www.cta.gc.ca


Home Rail Certificate of Fitness (Licence) for Federal Railway Companies


Certificate of Fitness (Licence) for Federal Railway
Companies
The Agency issues certificates of fitness when it is satisfied that a company proposing to
construct or operate a railway within the legislative authority of Parliament has adequate
liability insurance. The Agency may also vary existing certificates to reflect changes in
railway operations, or suspend or cancel a certificate.


• Federal Railway Companies


• Guide to Certificates of Fitness


• Railway Third Party Liability Insurance Coverage Regulations


• Certificate of Insurance (APPENDIX I):
o on-line (HTML format) , or


o download it in PDFformat (help on Adobe PDF files)


Date Modified :
2008-05-06


...•..
Top of Page


Important Notices


http://www.cta-otc.gc.caJeng/certificate-fitness-licence-federal-railway-companies 2013-07-29
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CTA I Federal Railway Companies Page 1 sur 2


Canada
Canadian Oltico
TransportaUon das transports
Agency du Canada


Canadian Trans-portation Agency
www.cta.gc.ca


Home Rail Federal Railway Companies


Federal Railway Companies


A railway under the legislative authority of Parliament is one that holds a valid certificate
of fitness. The list of federally-regulated railways includes the Agency decision which
authorizes the issuance of each certificate.


Recently suspended or cancelled certificates are also listed here temporarily.


Decision
Railway Company No. / Order Issue Date


No.


6970184 Canada Ltd. 33-B-2009 Jan. 30, 2009


Arnaud Railway Company 54-R-1997 Feb. 12, 1997


BNSF Railway Company 70-R-2010 Feb. 26, 2010
,


Canadian National Railway Company 283-R-2011 Jul. 27, 2011


Canadian Pacific Railway Company 396-R-2007 Aug. 9, 2007


City of Ottawa carrying on business as Capital Railway 283-R-2007 June 6, 2007


CSX Intermodal Terminals, Inc. 84-R-2013 March 8, 2013


CSXTransportation, Inc. 83-B-2013 March 8; 2013


Eastern Maine Railway Company 245-R-2012 June 22, 2012


Essex Termi nal Railway Company 218-R-192Z April 21, 1997


Ferroequus Railway Company Limited (Suspended) 2005-R-277 May 19, 2005


Goderich-Exeter Railway Company Limited 17-R-2008 Jan. 17, 2008


Great Canadian Railtour Company Ltd. 27-R-2007 Jan. 17, 2007


Hudson Bay Railway Company 2;20-R-2QQl May 9, 2001


International Bridge and Terminal Company, The 399-R-1997 June 27, 1997
--


Kelowna Pacific Railway Company 110-R-2000 Feb. 18, 2000


Kettle Falls International Railway Company 673-R-2004 Dec. 10, 2004


Maine Central Railroad Company and Springfield 315-R-2012 Aug. 9, 2012
Terminal Railway Company (Cancelled)


Minnesota, Dakota & Western Railway Company 398-R-1997 June 27, 1997


https:/lwww.otc-cta.gc.ca/eng/federal-rail 2013-07-29
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Decision
Railway Company No. / Order Issue Date


No.


Montreal, Maine & Atlantic Railway, Ltd..and the 561-R-2005 Sept. 9, 2005
Montreal, Maine & Atlantic Canada Co.


National Railroad Passenger Corporation (Amtrak) 391-R-1997 June 26, 1997


Nipissing Central Railway Company 448-R-1997 July 11, 1997


Norfolk Southern Railway Company 600-R-1996 Dee, 19, 1996


Okanagan Valley Railway Company (Cancelled) 480-R-2012 December 19,
2012


Pacific and Arctic Railway and Navigation 666-R-1997 Nov. 25, 1997
Company/British Columbia Yukon Railway
Company/British Yukon Railway Company Limited
carrying on business as or proposing to carryon business
as White Pass & Yukon Route


Quebec North Shore & Labrador Railway Company 563-R-2007 Nov. 2, 2007


RaiLink Canada Ltd. 407-R-2010 Oct. 4, 2010


St. Lawrence & Atlantic Railroad (Quebec) Inc. 567-R-1998 Nov. 24, 1998


Sydney Coal Railway Inc. 2009-R-473 Sept. 14, 2009


Toronto Terminals Railway Company Limited, The 81-R-2008 Feb. 26, 2008


Tshiuetin Rail Transportation Inc. 190-R-2005 April 1, 2005


Union Pacific Railroad Company 371-R-1997 June 16, 1997


VIA Rail Canada Inc. 176-R-2013 May 10, 2013


Wabush Lake Railway Company, Limited 55-R-1997 Feb. 12, 1997


Date Modified :
2011-07-22


..•..
Top of Page


Important Notices


,
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Cette publication est egalement offerte par voie electronique en version HTML prete a
imprimer : http://www.ic.gc.ca/eic/site/cilp-pdci.nsf/fra/hcl00870.html.


Pour obtenir un exemplaire de cette publication ou un format substitut (Braille, gros
caracteres), veuillez remplir Ie formulaire de demande de publication ou communiquer avec
Ie :


Centre de services Web
Industrie Canada
235, rue Queen
Ottawa (Ontario) K1A OH5
Canada


Telephone (sans frais au Canada) : 1-800-328-6189
Telephone (Ottawa) : 613-954-5031
TTY : 1-866-694-8389
Les heures de bureau sont de 8 h 30 a 17 h (heure de l'Est).
Email: info@ic.gc.ca


Autorisation de reproduction


A moins d'indication contraire, I'information contenue dans cette publication peut etre
reproduite, en tout ou en partie et par quelque moyen que ce soit, sans frais et sans autre
permission d'Industrie Canada, pourvu qu'une diligence raisonnable soit exercee afin
d'assurer I'exactitude de I'information reproduite, qu'Industrie Canada soit mentionne
comme organisme source et que la reproduction ne soit presentee ni comme une version
officielle ni comme une copie ayant ete faite en collaboration avec Industrie Canada ou avec
son consentement.


Pour obtenir I'autorisation de reproduire I'information contenue dans cette publication a des
fins commerciales, veuillez demander I'affranchissement du droit d'auteur de la Couronne
ou communiquer avec Ie Centre de services Web aux coordonnees ci-dessus.


© Sa Majeste la Reine du Chef du Canada,
representee par Ie ministre de l'Industrie, 2014
N° de catalogue Iu173-6j2014F-PDF
ISBN 978-0-660-22946-1 (ou ISSN Ie cas echeant)


N.B. Dans cette publication, la forme masculine desiqne tant les femmes que les hommes.


Pour les publications produites separernent, en francais et en anglais, ajoutez la phrase
suivante : Also available in English under the title A Fresh Start: A Review of Canada's
Insolvency Laws.



http://www.ic.gc.ca/eic/site/cilp-pdci.nsf/fra/hcl00870.html.
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Conforrnernent ala Loi sur la faillite et l'insolvabilite et a la Loi sur les
arrangements avec les creanciers des compaqnies, Ie ministre de l'Industrie est tenu
de presenter au Parlement en 2014 un rapport sur les dispositions et l'application
des deux lois. Je suis heureux de deposer ce rapport pour m'acquitter de cette
responsabilite.


En mai 2014, Ie gouvernement du Canada a amorce une consultation
publique en publiant un document de consultation qui visait a recueillir des
commentaires sur des aspects fondamentaux du regime d'insolvabilite canadien et
de son administration. Les consultations publiques s'appuyaient sur des recherches
et des analyses menees precedernment par des employes du Ministere au sujet des
tendances en matiere d'economie et d'insolvabilite, ainsi que sur la contribution
d'intervenants, Les resultats des activites d'exarnen sont presentes dans Ie rapport.


Les lois en matiere d'insolvabilite constituent un important cadre legislatif du
marche, qui a une incidence sur la cornpetitivite du Canada. Un regime
d'insolvabilite efficace et bien rode est essentiel pour assurer la prosperite
economique du Canada a long terme. Les intervenants nous ont dit que les lois
canadiennes en matiere d'insolvabilite avaient bien repondu aux besoins des
consommateurs et des entreprises du pays, particulierement lors de la recente
recession, mais qu'elles devaient neanmoins evoluer pour repondre aux besoins de
l'economie et s'adapter aux changements qui s'operent sur Ie marche mondial. Notre
gouvernement est determine a faire en sorte que la legislation canadienne sur
l'insolvabilite conserve son statut parmi les regimes les plus modernes au monde.


En deposant ce rapport, j'aimerais remercier Ie grand nombre de Canadiens
qui ont participe a l'examen. Les nombreux commentaires du public en reponse au
Document de consultation, y compris ceux de specialistes de l'insolvabilite,
d'universitaires et de groupes d'intervenants, orienteront la poursuite de l'examen
lors de la prochaine session parlementaire.


Le ministre de l'Industrie,
L'honorable James Moore
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Introduction


En 2008, Ie monde a connu l'un des pires ralentissements economiques
depuis la Grande Depression. Le Canada n'a pas ete epargne, II a traverse une
recession dont les effets se sont fait sentir partout au pays, connu un nombre record
de cas d'insolvabilite personnelle et assiste a l'echec ou a la restructuration de
nombreuses entreprises.


Grace au rendement qu'il a enregistre apres 2008, Ie Canada s'est retrouve a
la tete des pays du G7avec Ie meilleur taux de creation d'ernplois et un des meilleurs
taux de croissance d'apres-recession, II a beneficie d'un environnement
macroeconomique positif attribuable au faible ratio de la dette au produit interieur
brut (PIB) du gouvernement federal, au taux d'imposition sur les nouveaux
investissements commerciaux Ie moins eleve du G7, a une approche soli de en
matiere de reglernentation des institutions financieres et a un taux d'inflation faible
et stable. Ces facteurs ont ete renforces par les mesures du Plan d'action
econornique adopte en reponse a la crise mondiale, telles que la reduction des
impots, les investissements dans l'infrastructure, l'amelioration de la formation axee
sur les competences, Ie soutien de l'ajustement sectoriel et regional ainsi que
l'assouplissement des conditions de pret aux entreprises. Malgre les difficultes qui
persistent dans certains pays, on s'attend a ce que Ie Canada poursuive sa croissance
stable a mesure que des entreprises du pays reinvestissent pour accroitre leur
cornpetitivite.


Cependant, merne dans une economie en croissance, les Canadiens auront
des obstacles a surmonter et devront pouvoir s'adapter : Ie ratio dette-revenu des
consommateurs est l'un des plus eleves du G20, et les tendances demographiques
imposent un fardeau financier accru a la generation « sandwich ». Pour ce qui est
des entreprises, la concurrence internationale posera de plus grands defis malgre
les nouvelles occasions d'affaires attribuables ala mondialisation.


Dans ce contexte, les caracteristiques de l'insolvabilite au pays sont en
constante evolution: la relation preteur-emprunteur, qui etait predominante, est en
declin: de nouveaux acteurs, y compris des investisseurs en capital du secteur prive
et des negociateurs de creances sinistrees, posent des defis particuliers dans Ie
cadre des efforts de restructuration des entreprises; des instruments novateurs sur
les marches financiers, tels que les derives de credit et autres instruments derives,
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changent les interets et les incitatifs des intervenants; enfin, Ie nombre croissant de
procedures visant a regler les cas d'insolvabilite transfrontaliere augmente la
cornplexite des dossiers et fait en sorte que l'on se dispute davantage des ressources
limitees.


Une chose ne change pas: il y aura toujours des particuliers et des
entreprises qui, pour diverses raisons, crouleront sous les dettes. Pour eux, et dans
l'interet de l'economie, un regime d'insolvabilite efficace est necessaire pour
garantir l'efficience du processus de reglernent des dettes et, lorsque c'est
approprie, pour offrir un nouveau depart aux particuliers et permettre aux
entreprises de redresser leur situation financiere,


Les lois canadiennes en matiere d'insolvabilite jouissent d'une bonne
reputation a l'echelle internationale et sont souvent citees comme un modele par les
groupes internationaux du domaine de l'insolvabilite, comme la Commission des
Nations Unies pour Ie droit commercial international. Bien que ces lois aient preuve
leur efficacite pendant Ie ralentissement de 2008, il est essentiel de s'assurer
qu'elles demeurent adaptees aux nouveaux defis que pose la conjoncture
economique nationale et internationale en constante evolution. A cette fin, la Loi sur
la faillite et l'insolvabilite- (LFI) et la Loi sur les arrangements avec les creanciers des
compaqnies- (LACC) comportent une disposition qui prevoit leur examen
periodique. Le present rapport represente une etape du processus d'examen.


Lecadre canadien en matiere d'insolvabilite


Le regime d'insolvabilite
du Canada se compose
essentiellement de deux lois, la
LFI et la LACe. La LFI etablit Ie
cadre legislatif du reglernent
des cas d'insolvabilite
personnelle ou
organisationnelle. Lors d'une
faillite, un syndic liquide les actifs du failli et distribue l'argent obtenu ainsi aux
creanciers d'une maniere juste et equitable. La LFI propose egalernent des
procedures qui permettent aux consommateurs et aux entreprises insolvables
d'eviter la faillite en negociant avec leurs creanciers une entente visant a


« La reorganisation sert l'interet public en
facilitant la survie des entreprises qui
fournissent des biens ou des services
essentiels a la sante de l' economie ou qui
preservent un grand nombre d' ernplois". »
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reorganiser leurs finances. C'est ce que l'on appelle une « proposition ». La LACC
etablit Ie cadre legislatif utilise pour reorganiser sous supervision judiciaire les
entreprises insolvables qui ont des dettes de plus de 5 millions de dollars. Une
entreprise insolvable peut ainsi obtenir une ordonnance de tribunal pour ernpecher
ses creanciers de prendre des mesures a son encontre pendant qu'elle negocie une
entente de reorganisation financiere. Un controleur est nomme par la cour pour
surveiller la restructuration et fournir de l'information au tribunal et aux creanciers.
La restructuration d'une entreprise peut se faire en vertu de l'une ou l'autre des
deux lois, mais Ie processus judiciaire de la LACCconfere une plus grande souplesse
aux juges lorsqu'ils se penchent sur les problernes propres aux dossiers dont ils sont
saisis.


Le surintendant des faillites (ct-apres le« surintendant ») represente un
element du cadre administratif prevu pour voir au bon fonctionnement du regime
d'insolvabilite et garantir son integrite. Le surintendant est tenu par la loi de
contr6ler l'administration des actifs et des affaires regis par la LFI,et il reglernente
les syndics qui administrent les faillites ainsi que les dossiers de proposition des
consommateurs et des entreprises. Le surintendant accomplit egalement certaines
fonctions en vertu de la LACC,y compris Ie maintien d'un registre public des
procedures engagees sous Ie regime de la LACCet la realisation d'enquetes sur les
plaintes concernant la conduite des contr6leurs. Dans Ie cadre de son mandat, Ie
surintendant etablit des normes et donne aux intervenants des conseils sur la facon
dont ils doivent se conduire, a l'aide de directives, d'avis, d'exposes de position et de
programmes de verification de la conformite.


I. Historique


La LFIest issue de la Loi sur la faillite de 1919, qui a fait l'objet d'un
remaniement substantiel en 1949. Elle a ete modifiee de nouveau en 1992, en 1997
et en 2009. La LACCest entree en vigueur en 1933, mais ce n'est que dans les
annees 1980 qu'elle est devenue une loi de restructuration couramment utilisee,
Elle a ete modiflee en 1997 et en 2009.


Les reformes de 1992 portaient principalement sur l'optimisation du
montant remis aux creanciers par l'entremise de la reorganisation et du
redressement, sur une distribution plus equitable aux fournisseurs et aux employes,
de merne que sur l'amelioratlon de l'administration de la LFI.Les reformes de 1997
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ont favorise la responsabilisation des consommateurs debiteurs, ameliore les
dispositions sur la reorganisation et rehausse encore l'administration des lois,
notamment grace a l'introduction de dispositions specialisees portant sur les
maisons de courtage et l'insolvabilite internationale.


Les plus recentes reforrnes legislatives, qui sont entrees en vigueur en 2009,
comportaient quatre grands objectifs : encourager la restructuration d'entreprises
viables, mais en difficulte flnanciere: mieux proteger les travailleurs qui presentent
des demandes au sujet de salaires et de remuneration de vacances impayes: rendre
plus equitable Ie systerne des faillites et diminuer Ie nombre d'abus; ameliorer
l'administration du systeme, Les pratiques exemplaires elaborees en vertu de la
LACCont ete codifiees dans Ie but d'accroitre la confiance envers les procedures de
restructuration. On a egalernent accorde la priorite aux demandes concernant des
salaires impayes (jusqu'a concurrence de 2 000 $ par employe) et des cotisations de
retraite exigibles non payes de maniere qu'elles soient traitees avant les creances
garanties, et on a protege les conventions collectives. De plus, on a refuse de liberer
automatiquement les faillis ayant une dette fiscale elevee et exige que ceux qui
avaient un revenu excedentaire versent un montant plus eleve a l'actif de la faillite
et qu'ils restent plus longtemps en faillite.


II. Incidence sur l'economie


Les lois en matiere d'insolvabilite sont un element de du cadre leglslatif qui
regit les relations commerciales des consommateurs et des entreprises sur Ie
marche canadien. L'etablissement de regles irrefutables et fiables assure la securite
des investisseurs et des preteurs, ce qui a son tour exerce une influence sur Ie prix et


la disponibllite du
credit sur Ie marche
canadien>, Voila qui
peut attirer des
investissements


nationaux et etrangers plus importants, tandis que Ie nouveau depart que
represente la faillite constitue un filet de securite qui encourage l'entrepreneuriats.
Des processus efficaces dans Ie domaine de la faillite et de l'insolvabilite aident a
garantir que les actifs des debiteurs sont rapidement reutilises a des fins
productives, ce qui arneliore la performance economique generale du Canada", Un


« Le capital et Ie credit, dans leurs formes multiples,
sont Ie rnoteur du commerce moderne'. »
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traitement equitable des intervenants et des processus transparents contribuent
egalement a proteger l'integrite du regime d'insolvabilite ..


Bien que les considerations economiques generales soient importantes, il est
essentiel de ne pas perdre de vue les entreprises et les particuliers touches par ces
evenernents et de les traiter de maniere equitable.


III. Objectifs de la pollti que en matiere d'insolvabilite


Dans une economie de marche dynamique, l'insolvabilite est une realite, De
temps a autre, des particuliers et des entreprises connaitront des difficultes
financieres, que ce soit a cause de choix deliberes ou a la suite de ralentissements
economiques ou de malheurs personnels qui echappent a leur volonte.


Les pays ont
traditionnellement aborde de
maniere differente les consequences
sociales et juridiques du
surendettement. Le Canada a adopte
une politique du « nouveau depart»
pour les consommateurs, grace a
laquelle les dettes excessives des
debiteurs honnetes, mais
malchanceux, sont epongees, Ces


« Malgre la sagesse eprouvee des
principes de politique generale qui sous-
tendent la legislation en matiere
d'insolvabilite, on peut comprendre que
peu de gens se rejouissent de "perdre
des plumes", voire de tout perdre, a la
suite d'une faillite'. »


dernieres annees, on a assiste a un
mouvement international en faveur de l'approche du nouveau depart, qui reduit les
couts pour les creanciers ainsi que les consequences sociales negatives que
subissent les particuliers aux prises avec des dettes ingerables,


Dans Ie domaine de l'insolvabihte commerciale, Ie Canada a favorise le
redressement des entreprises viables, mais qui traversent des difficultes flnancieres,
car cela permet generalernent d'accroitre les sommes recouvrees par les creanciers,
de maintenir les relations avec les fournisseurs et de proteger des emplois. D'autres
pays s'engagent sur la merne voie.


Parmi les objectifs qui sous-tendent la LFI et la LACC,on compte l'attenuation
des repercussions de l'insolvabilite d'un debiteur sur tous les intervenants par une
repartition equitable de ses actifs et, dans la mesure du possible, par un
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redressement de sa sante financiere, Ces objectifs sont atteints a I'aide de mesures
legislatives qui:


.:. securisent Ie marche pour promouvoir la stabilite et la croissance
economiques:


.:. maximisent la valeur des actifs;


.:. etablissent un equilibre entre liquidation et reorganisation;


.:. garantissent Ie traitement equitable des creanciers se trouvant dans la merne
situation;


.:. prevoient le reglernent rapide, efficace et impartial de l'insolvabilite:


.:. preservent les actifs du debiteur insolvable pour permettre une repartition
equitable entre les creanciers:


.:. constituent une legislation transparente et previsible en matiere
d'insolvabilite qui contient des mesures d'incitation pour la collecte et la
diffusion d'informations;


.:. reconnaissent les droits des creanciers existants et etablissent des regles
claires pour classer les creances prioritalres".


Tendances en matiere d'Insolvabilite


I. Consommateurs


Au cours des dernieres decennies, Ie taux d'insolvabilite des consommateurs
canadiens (Ie nombre de cas d'insolvabilite de consommateur pour 1 000 residents
de 18 ans et plus) a connu une tendance ala hausse. Cette situation pourrait etre
attribuable au fait que les gens se sentent plus a I'aise avec Ie credit a la
consommation et qu'il est plus facile d'y avoir acces, de merne qu'a une baisse de la
stigmatisation liee a la faillite. Le taux d'insolvabilite des consommateurs a ete
relativement stable pendant la periode allant de 2002 a 2007, mais il a atteint un
nouveau sommet en 2009 a la suite du ralentissement de 2008. Depuis, Ie taux a
tendance a revenir a ce qu'il etait avant la recession.
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En ce qui concerne l'age, les cas d'insolvabilite ne sont pas repartis egalernent
parmi les Canadiens. Les personnes qui ont entre 35 et 54 ans constituent Ie groupe
Ie plus a risque. Depuis 2008, deux tendances qui pourraient etre lourdes se sont
degagees, Le taux d'insclvabilite des consommateurs canadiens de 35 ans ou plus
est plus eleve qu'avant la recession, tandis que celui des Canadiens de moins
de 35 ans est plus faible. Voila qui ternoigne peut-etre du fait que les enfants
atteignent plus tard leur autonomie financiere, ce qui alourdit Ie fardeau financier
de leurs parents. II est trop tot pour determiner si ces tendances constituent une
anomalie ou si elles laissent entrevoir un changement a plus long terme.
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A l'echelle internationale, il peut etre difficile de comparer les taux
d'insolvabilite des consommateurs etant donne que les pays abordent differemment
les consequences sociales et juridiques du surendettement. Les differents niveaux
de stigmatisation sociale de l'insolvabilite pourraient egalernent avoir une incidence
sur Ie taux d'insolvabilite des consommateurs. Cela dit, Ie taux au pays est eleve
comparativement a celui d'autres pays developpes,
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(OCDE), American Bankruptcy Institute, United Kingdom Office of National Statistics et Australian


Ce taux eleve peut signifier que Ie regime d'insolvabilite du Canada est
facilement accessible et qu'il procure aux Canadiens surendettes Ie nouveau depart
dont ils ont besoin. Par ailleurs, il temoigne peut-etre d'une mauvaise gestion du
credit. De plus, etant donne que les Canadiens ont Ie ratio dette-revenu Ie plus eleve
parmi les pays du G7, les consommateurs sont plus vulnerables aux chocs
economiques, tels que la perte d'un emploi ou d'autres evenernents negatifs de la
vie.


II. Entreprises


Contrairement aux tendances d'insolvabilite des consommateurs, Ie taux
d'insolvabilite des entreprises (Ie nombre de cas d'insolvabilite d'entreprise pour
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1 000 entreprises exploitees au Canada) a chute de presque 70 pour cent
depuis 2002.
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On ne sait pas exactement pourquoi Ie taux d'insolvabilite des entreprises
poursuit sa tendance ala baisse. C'est peut-etre lie au cout relativement faible du
credit pendant les dix dernieres annees, bien que d'autres pays avec un cout du
credit peu eleve aient connu une hausse du taux d'insolvabilite de leurs entreprises.
II est egalement possible que ce soit du a un controls plus etroit de la part des
preteurs, qui se traduit par la prise de mesures correctives avant que les entreprises
atteignent Ie seuil critique de l'insolvabilite, Enfin, Ie cout des procedures officielles
visant a regler les cas d'insolvabilite a peut-etre mene a un plus grand nombre
d'arrangements prives ou de fermetures d'entreprises.


II convient de signaler que, contrairement a d'autres periodes de
ralentissement economique, la recession de 2008 n'a pas entraine de hausse du
volume d'insolvabilite des entreprises, ce qui va dans Ie sens des donnees
empiriques selon lesquelles les preteurs hesitaient a prendre des mesures a la suite
d'un defaut de paiement parce que Ie marche des actifs en difficulte etait tres limite.


A l'echelle internationale, Ie Canada a un taux d'Insolvabilite des entreprises
par habitant (Ie nombre de cas d'insolvabilite d'entreprise pour 100 000 personnes)
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moins eleve que celui de pays comparables. Le ralentissement de 2008 a donne lieu
a des hausses marquees de l'insolvabilite des entreprises tant aux Etats-Unis qu'au
Royaume-Uni, tandis que Ie Canada a maintenu sa tendance a la baisse. Le taux
d'lnsolvabilite des entreprises de I'Australie a continue d'augmenter pendant la
peri ode visee,
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Processus d'examen


Conforrnement aux reforrnes apportees a la LFI et ala LCAAsen 2009, Ie
ministre de l'Industrie doit deposer devant Ie Parlement un rapport sur les
dispositions des deux lois et leur application 10. Industrie Canada surveille Ie marche
canadien de l'insolvabilite pour reperer les tendances et les enjeux ernergents. Au
debut de 2013, une analyse systematique du contexte a ete entamee afin de bien
com prendre Ie fonctionnement des lois canadiennes en matiere d'insolvabilite,
L'analyse comprenait l'examen de travaux de recherche universitaires et de
commentaires de specialistes, de merne que l'examen de procedures et de decisions
judiciaires ainsi que de tendances nationales et internationales en matiere
d'economie et d'insolvabilite. L'analyse a ete completes par un vaste effort de
sensibilisation aupres de differents intervenants cles, entre autres des
professionnels et des universitaires du domaine de l'insolvabilite. des associations
de l'industrie et des groupes d'ernployes et de retraites,
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En mai 2014, Industrie Canada a entrepris, sur la base d'un document de
consultation d'envergure (Ie Document de consultation), une consultation publique
en ligne dans le but d'obtenir Ie point de vue des Canadiens. Plus de 70 particuliers
et organisations ont formule des observations sur divers sujets. Les intervenants
interesses ont egalernent eu l'occasion de rencontrer les representants d'Industrie
Canada pour donner leur point de vue en personne ou par teleconference.
L'annexe A donne une liste des particuliers et des organisations qui ont fait parvenir
leurs observations au Ministere. Le Document de consultation et les commentaires
peuvent etre consultes a l'adresse suivante :


http.y/www.Ic.gc.ca/elc/stte/cilp ..pdci.nsf/fra/h_cl00870.html


Le present rapport remplit l'obligation imposee par la loi qui incombe au
ministre de l'Industrie. Conformernent a la LFI et a la LACC,Ie rapport doit etre
remis au comite parlementaire choisi pour en faire l'examen et preparer Ie rapport
qui sera presente au Parlement au cours de la prochaine annee ou a une date
ulterieure, pour peu que Ie Parlement l'autorise.


L'opinion des Canadiens


Dans l'ensemble, la plupart des intervenants trouvaient que la LFIet la LACC
atteignaient bien leurs objectifs. Cela dit, certaines presentations ont porte sur de
nombreux problernes auxquels on pourrait s'attaquer pour ameliorer Ie caractere
fonctionnel du regime d'insolvabilite du Canada. Les sections qui suivent decrivent
plusieurs de ces principaux problernes au sujet desquels les intervenants ont
forrnule un nombre important de commentaires. La liste ne se veut pas exhaustive
et ne cherche pas a eluder d'autres problemes. Industrie Canada entend poursuivre
son examen de tous les sujets abordes lors des consultations publiques.


I. Problemes relatifs aux consornmateurs


Les regimes enreqistres d'eparqne-invalidite - Quand un particulier fait
faillite, Ie syndic rassemble ses biens afin de les distribuer aux creanciers concernes.
Or, la LFIprevoit que le failli peut garder certains biens exernptes aux termes des
lois provinciales et de la LFIelle-merne (par exemple les biens personnels, les outils


Examen des lois en matiere d'insolvabilite effectue par Industrie Canada
http://www.ic.gc.ca/eic/site/cilp-pdci.nsf/fra/h_cl00870.html



http://http.y/www.Ic.gc.ca/elc/stte/cilp

http://www.ic.gc.ca/eic/site/cilp-pdci.nsf/fra/h_cl00870.html





de travail, les prestations de retraite et les fonds de regimes enregistres d'epargne-
retraite).


Les intervenants ont marque une nette preference pour que soient exernptes,
dans la LFI, les regimes enregistres d'epargne-invalidite, lesquels ont pour fonction
de repondre aux besoins financiers des particuliers gravement handicapes lorsque
ceux qui prennent soin d'eux ne sont plus en mesure de leur fournir du soutien.


Regimes de refus de perm is - Ce sont les provinces qui sont chargees de
delivrer aux Canadiens des permis pour la conduite automobile et d'autres activites
necessitant un permis ou une autorisation. Certaines provinces ont lie la capacite
qu'a un particulier d'obtenir ou de renouveler un permis au paiement des dettes
dues a la province ou a d'autres entites precises, Dans des circonstances normales,
cette prerogative est de ressort provincial, mais elle va a l'encontre du regime de
faillite si la legislation provinciale autorise un creancier donne a demander Ie
paiement d'une dette en dehors de la procedure d'insolvabilite, contrairement aux
autres creanciers non garantis.


Les intervenants se sont entendus pour dire que les regimes de refus de
permis - dans la mesure ou ils sont censes s'appliquer aux dettes eteintes lors de la
faillite - violent Ie principe de « nouveau depart» et risquent d'avoir un effet negatif
important sur Ie failli et les creanciers. Les intervenants ont par consequent suggere
que ces regimes ne s'appliquent pas aux dettes dont Ie failli a ete libere lors de sa
faillite.


Droit de la famille et compensation - Les procedures du droit de la famille
et celles qui ont trait a l'insolvabilite se recoupent frequemment, Reconnaissant
l'importance des obligations familiales sur Ie plan social, la LFI etablit que les
ordonnances de pension alimentaire pour conjoint et pour enfants ne peuvent etre
liberees par la faillite. Dans une affaire entendue recernment par la Cour supreme du
Canada-t, une demande de paiement de compensation par un conjoint sur une
propriete qui, en vertu d'une loi provinciale, avait ete exernptee du recours d'autres
creanciers - mais pas d'une reclamation au titre de la compensation - a ete rejetee,
Le tribunal a [uge que, par souci d'equite, les lois en matiere d'insolvabilite devront
s'assurer de proteger de telles reclamations.


Les intervenants etaient d'accord avec la Cour, qui estimait que la LFI devait
proteger expressernent les reclamations au titre de la compensation sur les biens
insaisissables du failli.
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Ententes de reaffirmation - Grace a la procedure de faillite, un particulier
peut se liberer de la plupart de ses dettes. II arrive cependant que le failli veuille,
pour certaines raisons, « reaffirmer » (c-a-d, retablir et rembourser) une dette
particuliere, Par exemple, des donnees empiriques indiquent que les prets-autos
sont souvent reaffirmes par les faillis pour qu'ils puissent continuer de se servir
d'un vehicule dans le cadre de leur travail, notamment dans les regions rurales. A
l'heure actuelle, un failli peut reaffirmer une dette par l'intermediaire d'une entente
ecrite ou, tout simplement, par ses agissements (par exemple en continuant a
rembourser une dette dont il aurait ete libere par la faillite).


Les intervenants ont argue que la reaffirmation pouvait etre contraire au
principe de « nouveau depart ». Certains se sont aussi dits inquiets du fait que les
faillis ne sont parfois pas conscients des consequences d'une reaffirmation tacite. La
majorite des intervenants s'est done dite favorable a ce que la LFIprevoie des
restrictions quant a la reaffirmation tacite.


D'autres problernes relatifs aux consommateurs cernes dans le Document de
consultation n'ont pas fait consensus. Citons les prets consentis de facon
responsable, les depots effectues par les consommateurs, la creation d'une liste
federale des biens insaisissables et la liberation des dettes associees a des prets
etudiants.


II. Problemas sur le plan commercial


Propriete inteilectuelle - L'econornie du savoir continue de prendre de
plus en plus de place aux cotes de l'economie manufacturiere traditionnelle. Dans
cette optique, les intervenants ont affirme qu'il etait crucial que les lois canadiennes
en matiere d'insolvabilite repondent aux difficultes financieres relatives aux biens
immateriels et a la propriete intellectuelle avec la merne efficacite que pour les actifs
tangibles tels que les immeubles, l'equipernent et les stocks.


A ce propos, le besoin d'une mise a jour des lois canadiennes en matiere
d'insolvabilitc a fait l'objet d'un important consensus. On a reconnu que les
modifications apportees en 2009 etaient une premiere etape encourage ante, mais
qu'elles ne suffisaient pas a combler tous les manques. On a dernande a modifier
certains autres aspects touchant la propriete intellectuelle, dont la modernisation
du jargon relatif aux dispositions existantes sur les droits d'auteur et les brevets
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ainsi que la reconnaissance et la prise en charge appropriee de tous les types de
propriete intellectuelle.


Priorites - On dit souvent que la faillite est un jeu a somme nulle, car les
actifs dont dispose Ie failli pour payer ses dettes et s'acquitter de ses engagements
sont limites et insuffisants. Le fait de changer l'ordre dans lequelles creanciers sont
en droit d'etre payes aurait des repercussions sur tous les crediteurs, A terme, un tel
changement aurait aussi une incidence sur les couts et la disponibilite du credit
pour tous les Canadiens. Comme l'a souligne Ie Cornite senatorial permanent des
banques et du commerce, « la disponibilite de ce dernier [Ie credit] a un cout
raisonnable [...] se repercute sur tous les niveaux d'investissement national et
etranger, l'esprit d'entreprise et l'innovation ainsi que sur la consommation et
l'investissement des particulierst- ».


En reponse au Document de consultation, certains regroupements
d'employes, des pensionnes, des vendeurs de produits frais, de petites entreprises et
des autorites fiscales ont dernande a etre payes en priorite en alleguant qu'ils
etaient vulnerables a divers egards et qu'ils devaient par consequent jouir d'une
protection particuliere, On a indique qu'il fallait prendre en compte les risques et les
difficultes propres a divers secteurs de l'econornie. Par ailleurs, les preteurs et les
praticiens de l'insolvabilite ont recornmande de faire preuve de prudence dans la
prise en consideration des demandes de ce type: elles risquent d'avoir une
incidence sur les couts et la disponibilite du credit, en particulier Ie financement des
stocks agricoles. Certains intervenants ont recornmande que d'autres aspects
n'ayant pas trait a l'insolvabilite soient pris en consideration afin d'offrir une
meilleure protection aux reclamations importantes sur Ie plan social et de proteger
l'integrite des procedures d'insolvabilite.


Simplification des procedures - Les procedures d'insolvabilite, surtout
celles qui touchent la restructuration des entreprises, peuvent etre complexes et
necessiter beaucoup de temps, d'efforts et de savoir-faire. Par consequent, un des
enjeux cles des lois en matiere d'insolvabilite consiste a mettre en place des
processus efficaces, susceptibles de permettre un reglernent rapide, et a assurer du
merne coup l'equite par l'application des mecanismes de contr6le qui s'imposent.


Dans Ie contexte de la LACC,la plupart des intervenants ont appuye les
mesures de simplification telle la reduction du besoin de faire approuver par la cour
des mesures interimaires, La question d'une meilleure divulgation des honoraires
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professionnels a aussi ete soulevee, mais aucun consensus n'a ete atteint concernant
les actions concretes qu'il faudrait prendre.


Les intervenants ont egalernent souligne que Ie cout d'une restructuration
aux termes des mecanismes existants est souvent trop eleve pour les petites et
moyennes entreprises. On peut done penser qu'une procedure simplifiee serait la
bienvenue, surtout si l'on considere l'importance des petites entreprises dans
l'economie.


Insolvabilite transfrontaliere - Lamondialisation continue de transformer
l'economic mondiale et de creer de nouveaux marches et de nouvelles perspectives
pour les travailleurs et les entreprises du Canada. Or, l'internationalisation
croissante du commerce entraine aussi une augmentation des cas d'insolvabilite
transfrontaliere,


Certains intervenants ont fait valoir qu'il fallait peut-etre mener des reforrnes
pour que les lois canadiennes en matiere d'insolvabilite soient au diapason des
tendances engendrees par la mondialisation. lIs ont a ce titre evoque les travaux
entrepris par Ie Groupe de travail sur l'insolvabilite de la Commission des Nations
Unies pour Ie droit commercial international (CNUDC!),auquelle Canada participe
activement. D'autres ont cependant rappele que toute reforrne envisagee doit tenir
compte des conditions necessaires pour encourager les investissements au Canada
et pour proteger les interets legitimes des societes canadiennes sur les marches
mondiaux.


Contrats financiers - L'innovation dans les marches financiers s'est
traduite par l'evolution continue de produits qui aident les entreprises et les
investisseurs a gerer les risques, dont ceux relatifs au credit. C'est a l'endroit OU ces
produits financiers et les lois en matiere d'insolvabilite se croisent que les
intervenants voient ernerger des problernes qui pourraient demander des
interventions strategiques aptes a preserver l'equilibre des procedures
d'insolvabilite.


Pour la plupart, les intervenants se sont dits favorables a des exigences
mesurees en matiere de divulgation, lesquelles permettraient d'ameliorer la
transparence pour les autres crediteurs et les tribunaux. Aucun consensus n'a ete
enregistre au sujet des modifications qui pourraient etre apportees pour
reequilibrer les interets concurrentiels des utilisateurs de ces produits financiers et
ceux des autres parties prenantes des dossiers d'insolvabilite,
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Ill. Problemes administratifs


Accessibilite - Le regime d'Insolvabilite permet aux Canadiens qui ont
contracte des dettes ingerables de beneficier d'un nouveau depart. L'administration
des dossiers est assuree par des syndics du secteur prive. Autrement dit, Ie cout
d'acces au systems d'msolvabilite est fonde dans une certaine mesure sur les forces
du marche. Certaines mesures actuelles - comme Ie Programme d'acces a la faillite
et les ententes prevues aux termes de la LFIpour Ie paiement apres licenciement -
visent a garantir un acces aux procedures d'insolvabilite.


Certains intervenants ont indique qu'il pourrait encore y avoir des problemes
d'acces, car Ie cout d'une simple faillite - qui pourrait atteindre 1 500 $ - peut
s'averer trop eleve pour les particuliers dont les revenus sont bas ou inexistants. lIs
ont suggere de trouver de nouvelles facons de favoriser l'acces au regime
d'insolvabilite.


Structure Legislative - A l'heure actuelle, Ie regime canadien d'insolvabilite
est mis en application aux termes de differentes lois relevant de differents
ministeres, La LFI,la LACCet la Loi canadienne sur fes societes par actions relevent
du ministre de l'Industrie. La Loi sur fes liquidations et fes restructurations, qui peut
etre utilisee par certaines societes et certaines institutions financieres, releve a la
fois du ministre de l'Industrie et de celui des Finances. Responsabilite du ministre
des Transports, la Loi sur fes transports au Canada peut servir au reglernent de
l'insolvabilite des certaines compagnies ferroviaires. Finalement, la Loi sur fa
mediation en matiere d'endettement agricofe, dont Ie ministre de I'Agriculture et de
I'Agroalimentaire ala responsabilite, contient des dispositions a l'intention des
agriculteurs canadiens insolvables.


Bien qu'il n'y ait eu qu'un consensus tres restreint quant aux mesures
concretes a prendre, de nombreux intervenants ont indique leur appui a une
simplification de la structure legislative actuelle.


Modernisation - La derniere refonte en profondeur de la LFIremonte a
1949, et d'importantes modifications y ont ete apportees a plusieurs occasions
depuis 1992. Certains intervenants estiment qu'une revision exhaustive de la LFI
serait justifiee, notamment pour qu'y soient supprimes les dispositions et les
concepts desuets. D'autres sont d'avis que Ie role et les pouvoirs du surintendant
des faillites devraient etre etendus,
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Les intervenants ont en outre souligne un certain nombre de questions
secondaires decoulant de la politique du droit sur l'insolvabilite, dont des problernes
fiscaux, Ie fonctionnement du Programme de protection des salaries et la
reglernentation des regimes de pension. Ces questions pourraient avoir une
incidence sur l'efficacite et l'efficience du regime d'insolvabilite et devraient, pour
cette raison, etre prises en consideration dans Ie cadre de l'examen.


Conclusion


Le ralentissement economique de 2008 a plonge les economies des pays
developpes dans une profonde recession. Le Canada s'en est tire mieux que la
plupart d'entre elles en raison des mesures adequates qui ont ete prises pour y faire
face. II reste que de nombreux Canadiens se sont retrouves insolvables et de
grandes entreprises ont connu l'echec. La LFIet la LACCont su relever Ie defi et ont
bien joue leur role en permettant aux particuliers de beneficier d'un nouveau depart
et en fournissant aux entreprises en difficulte une occasion de se restructurer.


Cela dit, les intervenants ont clairement indique qu'ils jugeaient essentiel que
les deux lois soient revues et modifiees de facon periodique en raison de la
transformation incessante du contexte entourant l'insolvabilite. En leur qualite de
principales lois encadrant Ie marche, la LFIet la LACCjouent un role considerable en
ce qui concerne la performance economique du Canada. Elles ont en outre une
incidence sur la vie et les moyens de subsistance de centaines de milliers de
Canadiens chaque annee, II est de toute premiere importance que des lois d'une telle
portee soient passees en revue et modifiees pour qu'elles continuent d'atteindre
leurs objectifs.


Le present rapport et l'examen qui Ie sous-tend sont d'importantes
demarches en vue de realiser ce but. Suivront un examen en cornite parlementaire
et la preparation du rapport connexe. Dans l'intervalle, Industrie Canada continuera
de solliciter l'apport des intervenants, notamment des universitaires et des experts
de l'insolvabilite, et poursuivra ses etudes et ses analyses en la matiere. Les
decisions concernant d'eventuelles reforrnes seront prises une fois passee l'etape du
rapport du cornite parlementaire.
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ANNEXE A -INTERVENANTS AYANT PRESENTE DES COMMENTAIRES


Pionairs d' Air Canada
American Frozen Food Institute, Virginie
Anne Clark-Stewart
Assuris, Ontario
Barb Sabathil
Benoit Mario Papillon, Universite du Quebec a Trois-Rivieres
BC Produce Marketing Association
Bruce Leonard, Esq., Ontario
Association canadienne des professionnels de l'insolvabilite et de la reorganisation
Association des banquiers canadiens
L'Association du Barreau canadien
Association canadienne des investisseurs obligataires
Federation canadienne de I'agriculture
Federation canadienne de I'entreprise independante
Federation canadienne des retraites
Institut canadien des actuaires
Association canadienne des compagnies d'assurances de personnes
Carol Martin
Cavendish Farms, Nouveau-Brunswick
Consumers Council of Canada
Centrale des caisses de credit du Canada
Dennis A. Fege
Doug Querns
EarthFresh Foods, Ontario
Edward Song
Alliance pour les fruits et les legumes frais, Ontario
Fresh Produce Association of the Americas, Arizona
Frozen Potato Products Institute, Virginie
Gail Clark
Gouvernement de I'Alberta
Healthy Trends Produce LLC,Arizona
Holland Marsh Growers' Association, Ontario
Hoyes Michalos and Associates Inc., Ontario
Hugh C. Stewart
lain Ramsay, Kent Law School, Royaume-Uni
Insolvency Institute of Canada
Insurance Corporation of British Columbia
International Insolvency Institute
International Swaps and Derivatives Association, Inc., New York
IPR Fresh, Arizona
James Calion (precedent surintendant des fail lites), Ontario
Jean-Daniel Breton, CPA, CA, FCIRP,Quebec
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Jerry Hockin
Kaliroy Premium Greenhouse Tomatoes, Arizona
Ken Rowan & Associates Inc., Ontario
L&M Companies, Inc., Ontario
Laurie Gescheke
Leo Wynberg, CA, CIRP
Marion Evans
Melinda Long
Nishaben Patel
The Ontario Produce Marketing Association
The Oppenheimer Group, Colombie-Britannique
Paddon & Yorke Inc., Ontario
Planned Lifetime Advocacy Network, Colombie-Britannique
Prince Edward Island Potato Board
Roderick J. Wood, Universite de la Saskatchewan et
F.R. (Dick) Matthews, Q.c., Universite de l'Alberta
Rumanek & Company Ltd.
Sam Babe, J.D., M.B.A., Ontario
Sandia Distributors Inc., Arizona
SCRG,association de retraites de Sears Canada, Ontario
Sheila Maxwell
TMX Group Limited
Unifor, Ontario
United States Department of Agriculture
United States Fresh Fruit and Vegetable Trade Associations
WaudWare Incorporated, Ontario
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Chabot c. Westjet 2015 QCCS 2288 


COUR SUPÉRIEURE 
 


CANADA 


PROVINCE DE QUÉBEC 
DISTRICT DE  MONTRÉAL 


 


N° : 500-06-000588-117 
 
 


DATE : Le 26 mai 2015 
______________________________________________________________________ 


 
SOUS LA PRÉSIDENCE DE : L’HONORABLE MARTIN CASTONGUAY, J.C.S. 


______________________________________________________________________ 


 
 
NICOLE CHABOT, ès qualités à titre de tutrice à son enfant mineur NATHAN CHABOT 


 
et 
NICOLE CHABOT 


 Demandeurs / Intimés 


c. 
WESTJET 


Défenderesse / Requérante 


 
______________________________________________________________________ 


 
JUGEMENT 


______________________________________________________________________ 


 


[1] Se plaignant d’une pratique discriminatoire à son égard et à celle de son fils de 


la part de WestJet, puisque celle-ci lui a facturé le coût d’un billet d’avion alors qu’elle 
agissait, selon ce qu’allégué, comme accompagnatrice de son fils à l’occasion de 
voyages vers la Floride, Nicole Chabot a institué les présentes procédures. 


[2] Le 29 octobre 2013, le tribunal autorisait l’exercice du recours collectif suivant : 


Une action en dommages compensatoires, moraux et punitifs contre l’intimée 
afin de sanctionner une pratique et une politique tarifaire discriminatoire, abusive 
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et fautive à l’égard des personnes ayant une déficience et/ou souffrant d’une 
déficience fonctionnelle en raison de leur obésité. 


[3] Le groupe visé quant à l’exercice de ce recours collectif est composé comme 
suit : 


Toutes les personnes avec une déficience (handicapées) ou reconnues comme 
ayant une déficience fonctionnelle en raison de leur obésité résidant au Québec 


qui, sur un vol exploité par WestJet ou un de ses mandataires, ont payé à 
WestJet ou un de ses mandataires des frais additionnels pour le siège d’un 
Accompagnateur et/ou pour un emplacement adapté à leur condition, et ce, 
depuis le 5 décembre 2005. 


et 


Toutes les personnes physiques au Québec qui, depuis le 5 décembre 2005, ont 


payé à WestJet ou un de ses mandataires des frais pour un siège sur un vol 
exploité par WestJet ou un de ses mandataires alors qu’elles agissaient à titre 
d’Accompagnateurs d’une personne avec une déficience (handicapée). 


[4] Il est utile de préciser que le recours envisagé a pour toile de fond, une décision 
de l’Office des transports du Canada ( « ci-après l’OTC » ) du 10 janvier 2008 se 


rapportant à la situation des accompagnateurs des passagers ayant une déficience et 
qui concluait de la façon suivante : 


[916] Les transporteurs en cause ne peuvent exiger un tarif pour les sièges 
additionnels fournis aux personnes ayant une déficience suivante : 


 
- les personnes qui sont tenues de voyager avec un Accompagnateur en 


vertu du tarif du transporteur, comme il a été indiqué plus haut; 
- les personnes qui ont une déficience en raison de leur obésité; 
- les personnes qui, en raison de leur déficience, ont besoin d’un siège 


additionnel pour elles-mêmes pour voyager en avion1. 
 


[5] C’est donc dans ce contexte que, même si le recours est déjà autorisé, WestJet 


saisit le Tribunal d’une requête en exception déclinatoire, laquelle allègue que la Cour 
supérieure du Québec n’a pas compétence pour entendre le recours puisque, traitant 
de transport aérien, celui-ci relèverait de la compétence exclusive de l’OTC, organisme 


créé en vertu de la Loi sur les transports au Canada2 ( « ci-après la Loi » ). 
 


[6] Nicole Chabot conteste vigoureusement les prétentions de WestJet soutenant 
que la Cour supérieure du Québec, Tribunal de droit commun, ne perd pas juridiction au 
profit de l’OTC puisque nul part dans la Loi n’y trouve-t-on une attribution de 


compétence exclusive en faveur de l’OTC. 
 


[7] WestJet avance que la nature des pouvoirs conférés à l’OTC par la Loi ainsi que 
l’effet de divers arrêts, principalement celui de la Cour suprême dans Conseil des 
Canadiens avec déficiences c. Via Rail Canada inc.3, font en sorte de conférer à celle-ci 
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une compétence exclusive en matière de transport aérien y compris les ‘’réparations’’ 
prévues à la Loi. 


 
[8] Il y a lieu de reproduire les articles les plus pertinents de la Loi. 
 


[9] Le législateur précise la portée de la Loi à son article 5. En voici le libellé : 
 


5.  Il est déclaré qu’un système de transport national compétitif et rentable qui 
respecte les plus hautes normes possible de sûreté et de sécurité, qui 
favorise un environnement durable et qui utilise tous les modes de 
transport au mieux et au coût le plus bas possible est essentiel à la 
satisfaction des besoins des usagers et au bien-être des Canadiens et 
favorise la compétitivité et la croissance économique dans les régions 
rurales et urbaines partout au Canada. Ces objectifs sont plus susceptibles 
d’être atteints si : 


 
a) la concurrence et les forces du marché, au sein des divers modes de 


transport et entre eux, sont les principaux facteurs en jeu dans la 
prestation de services de transports viables et efficaces; 


 
b) la réglementation et les mesures publiques stratégiques sont utilisées 


pour l’obtention de résultats de nature économique, environnementale 
ou sociale ou de résultats dans le domaine de la sûreté et de la 
sécurité que la concurrence et les forces du marché ne permettent pas 
d’atteindre de manière satisfaisante, sans pour autant favoriser 
indûment un mode de transport donné ou en réduire les avantages 
inhérents. 


 
c) les prix et modalités ne constituent pas un obstacle abusif au trafic à 


l’intérieur du Canada ou à l’exportation des marchandises du Canada; 
 


d) le système de transport est accessible sans obstacle abusif à la 
circulation des personnes, y compris les personnes ayant une 
déficience; 


 
e) les secteurs public et privé travaillent ensemble pour le maintien d’un 


système de transport intégré. 
 
 


[10] Pour atteindre les objectifs précisés au premier paragraphe de l’article 5 de la 


Loi, le législateur a créé l’OTC avec, entre autres, les pouvoirs généraux suivants : 
 
25. L’Office a, à toute fin liée à l’exercice de sa compétence, la comparution et 


l’interrogatoire des témoins, la production et l’examen des pièces, 
l’exécution de ses arrêtés ou règlements et la visite d’un lieu, les 
attributions d’une cour supérieure. 


 
 […] 
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27.  (1) L’Office peut acquiescer à tout ou partie d’une demande ou prendre 


arrêté, ou, s’il l’estime indiqué, accorder une réparation supplémentaire ou 
substitutive. 


 
(2) et (3) [Abrogés, 2008, ch. 5, art.1]. 


 
(4) L’Office peut, notamment sous condition, apporter ou autoriser toute  


modification aux procédures prises devant lui. 
 


(5) [Abrogé, 2008, ch. 5, art.1]. 


 


[11] Quant à l’aspect transport aérien, les articles pertinents sont les suivants : 
 


55.    (1) Les définitions qui suivent s’appliquent à la présente partie. 
 


‘’Tarif’’ Barème des prix, taux, frais et autres conditions de transport 
applicables à la prestation d’un service aérien et des services connexes. 


 
 […] 


 
67.2 (1) S’il conclut, sur dépôt d’une plainte, que le titulaire d’une licence 


intérieure a appliqué pour un de ses services intérieurs des conditions de 
transport déraisonnables ou injustement discriminatoires, l’Office peut 
suspendre ou annuler ces conditions et leur en substituer de nouvelles. 


 
 […] 
 
72.    (1) L’Office suspend ou annuel la licence s’il est convaincu que le licencié 


ne répons plus à telle conditions mentionnées aux sous-alinéas 69(1)a)(i) à 
(iii). 


 
 (2) L’Office peut suspendre ou annuler la licence : 
  
 a) s’il est convaincu que le licencié a, relativement au service, enfreint des 


conditions autres que celles mentionnées au paragraphe (1) ou telle des 
dispositions de la présente partie ou de ses textes d’application. 


 
 b) sur demande du licencié. 
 
 […] 
 
85.1 (1) L’Office ou son délégué examine toute plainte déposée en vertu de la 


présente partie et peut tenter de régler l’affaire; il peut, dans les cas 
indiqués, jouer le rôle de médiateur entre les parties ou pourvoir à la 
médiation entre celles-ci. 
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[12] Par ailleurs, la partie V de la Loi traite des pouvoirs spécifiques de l’OTC en 
matière de transport des personnes ayant une déficience. L’article 172 est d’intérêt, il 


est ainsi libellé : 
 


172. (1) Même en l’absence de disposition réglementaire applicable, l’Office 
peut, sur demande, enquêter sur toute question relative à l’un des 
domaines visés au paragraphe 170(1) pour déterminer s’il existe un 
obstacle abusif aux possibilités de déplacement des personnes ayant une 
déficience. 


 
(2) L’Office rend une décision négative à l’issue de son enquête s’il est 
convaincu de la conformité du service du transporteur aux dispositions 
règlementaires applicables en l’occurrence. 


 
(3) En cas de décision positive, l’Office peut exiger la prise de mesures 
correctives indiquées ou le versement d’une indemnité destinée à couvrir 
les frais supportés par une personne ayant une déficience en raison de 
l’obstacle en cause, ou les deux. 
        (Nos soulignés) 


 


[13] Ainsi, WestJet martèle que Chabot ou encore toute autre personne 
prétendument lésée pourrait obtenir, sur une base individuelle, faut-il préciser, 


réparation auprès de l’OTC. 
 
[14] Il est acquis qu’un recours collectif ne pourrait être présenté ou entendu devant 


l’OTC. 
 


[15] Fait à noter est que la décision de l’OTC du 10 janvier 2008, ordonne des 
mesures correctives au sens de l’article 172(3) sans accorder le versement d’une 
«réparation» soit une indemnité compensatoire, et ce, de la façon suivante : 


 
[919] L’Office enjoint par les présentes à Air Canada, Air Canada Jazz et 


WestJet de mettre en œuvre les mesures correctives dans un délai de 12 
mois suivant la date de la présente décision. L’Office est convaincu que ce 
délai est suffisant pour les transporteurs étant donné qu’ils disposent déjà 
de processus d’évaluation et qu’une expertise professionnelle est 
disponible pour les aider dans l’élaboration de méthodes d’évaluation 
appropriées pour ces populations cibles. 


 


[16] WestJet avance également qu’un éventuel jugement défavorable de la Cour 
supérieure dans la présente affaire aurait une influence sur son ‘’tarif’’ ce qui, selon elle, 
empiéterait sur la compétence fédérale en matière de transport aérien. 


 
[17] L’argumentaire de WestJet repose largement sur l’arrêt Conseil des Canadiens 


avec déficiences c. Via Rail Canada inc. Le Tribunal en reproduit les passages les plus 
marquants : 
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90. L’article 172 fait partie de la loi habitante de l’Office, qui établit le cadre de 


compétence dans lequel l’Office est censé exercer son expertise.  
 


Il est un bon exemple de disposition qui reflète [TRADUCTION] « une 
décision claire et bien arrêtée du législateur de recourir à une attribution de 
pouvoir subjective et illimitée [ayant] pour effet d’élargir la compétence de 
l’organisme à qui le pouvoir est délégué et, partant, de réduire l’étendue du 
contrôle judiciaire de la légalité de ses actes». 


 
[…] 


 
93. La loi habilitante de l’Office démontre clairement que le législateur voulait 


que l’interprétation par l’Office de son pouvoir d’instruire la demande du 
CCD relève clairement de sa compétence et de son évaluation à titre 
d’expert. Aux termes du par. 172(1), « l’Office peut, sur demande, enquêter 
sur toute question relative à l’un des domaines visés au paragraphe 170(1) 
». Le paragraphe 170(1) donne à l’Office le pouvoir discrétionnaire de « 
prendre des règlements afin d’éliminer tous obstacles abusifs, dans le 
réseau de transport assujetti à la compétence législative du Parlement ». Il 
énumère ensuite quatre domaines particuliers dans lesquels l’Office peut 
prendre des règlements, mais cette liste n’est pas exhaustive. Le 
législateur a plutôt accordé à l’Office le pouvoir discrétionnaire de décider si 
des règlements visant à éliminer tous obstacles abusifs dans le système de 
transport fédéral pouvaient être pris, sans pour autant limiter son pouvoir 
discrétionnaire de relever les questions précises que ces règlements 
pourraient régir. 


 
94. Lorsqu’il a acquiescé à la demande du CCD, l’Office s’est fondé sur son 


pouvoir explicite de prendre des règlements concernant « la conception et 
la construction des moyens de transport ainsi que […] leur modification » et 
les « conditions de transport applicables au transport [des] personnes 
ayant une déficience », prévues aux al. 170(1)a) et c), pour conclure qu’il 
avait compétence pour instruire la plainte du CCD. Comme la demande du 
CCD concernant clairement « la conception et la construction […] ainsi que 
[la] modification » des voitures Renaissance, et les « conditions de 
transport » auxquelles sont confrontées les personnes ayant une 
déficience, ce moyen d’appel ne soulève, compte tenu de ces faits, aucune 
question légitime de compétence. Si une plainte fondée sur une expérience 
vécue était nécessaire pour que l’Office puisse exercer son pouvoir 
juridictionnel, on ne s’attendrait pas à trouver dans l’al. 170(1)c) le pouvoir 
de prendre des règlements concernant la « conception » ou la  
« construction » de voitures de chemin de fer. 


 
95. Quoi qu’il en soit, le pouvoir de l’Office d’instruire la plainte du CCD était 


fonction de sa propre décision discrétionnaire quant à savoir si cette plainte 
soulevait une question à l’égard de laquelle il pouvait prendre un règlement 
destiné à éliminer des obstacles abusifs. Cette question relève clairement 
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de la compétence de l’Office. Étant donné que la compétence que le par. 
172(1) confère à l’Office pour instruire la plainte du CCD tient presque 
exclusivement à son propre pouvoir décisionnel discrétionnaire, le par. 
172(1) est une disposition attributive, et non limitative, de compétence. 


 
(Références omises) 
(Nos soulignés) 


 
[18] Toujours sur la question de la compétence exclusive d’un tribunal spécialisé, 


WestJet cite également les propos de la juge Bich dans l’arrêt Domtar c. Produits 
Kruger4. 
 


[33] Il faut respecter, en effet, la volonté du législateur et éviter l’immixtion des 
tribunaux judiciaires dans des débats ou des matières que le législateur a 
voulu réserver à des instances spécialisées. Il va sans dire que les 
décisions que rendent celles-ci sont soumises au contrôle judiciaire de la 
Cour supérieure, contrôle qui n’a toutefois pas à s’exercer de manière 
préventive ou préalable, par recours à la procédure que prévoit l’article 453 
C.p.c. C’est de cette manière qu’on garantit au mieux l’équilibre entre la 
fonction judiciaire généraliste et la fonction quasi judiciaire ou 
administrative spécialisée. 


 
[…] 


 
[38]  Il reste néanmoins que le législateur, outre les recours spécifiques qu’il a 


ainsi confiés à la Régie, attribue à celle-ci la compétence exclusive de « 
décider de toute autre demande soumise en vertu de la loi » (« decide any 
other application filed under this Act »). Ces termes sont suffisamment 
larges pour qu’on y voie, à l’instar de la juge de première instance, une 
habilitation générale à statuer sur toute demande qui, ne faisant pas l’objet 
d’un recours particulier, est néanmoins rattachée à la loi, à son 
interprétation ou à son application : tout différend de cette sorte relève de la 
Régie de l’énergie. Une telle interprétation est par ailleurs conforme à 
l’esprit de la loi, à sa structure générale, à son objectif et à la mission 
confiée à la Régie. 
         (Nos soulignés) 


 
[19] La question fondamentale posée par WestJet en est une de compétence entre 
un organisme administratif crée par une loi fédérale et la Cour supérieure, tribunal de 


droit commun. 
 


[20] Avant d’aborder cette question, il y a lieu de remettre en perspective les deux 
décisions dont WestJet a fait son cheval de bataille, soit l’arrêt de la Cour suprême 
dans Via Rail Canada Inc. et celui de la Cour d’appel dans Domtar. 


 
[21] Le contexte dans Via Rail Canada Inc. en est un de révision judiciaire à 


l’occasion duquel, la Cour suprême reconnaît le haut degré d’expertise de l’OTC en 
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matière de transport, notamment quant à l’impact de ‘’la conception et la construction’’ 
de certaines voitures de Via Rail, sur les conditions de transport de personnes ayant 


une déficience. 
 
[22] Le Tribunal ne peut qu’endosser les propos de la Cour suprême quant au degré 


d’expertise de l’OTC dans le cadre d’une révision judiciaire. 
 


[23] Le Tribunal retient également, toujours dans cet arrêt, en son paragraphe 95 que 
la Cour suprême qualifie l’article 172 (1) de la Loi comme étant ‘’une disposition 
attributive, et non limitative, de compétence’’. 


 
[24] Quant à l’arrêt Domtar, encore une fois, il y a lieu de distinguer puisque dans ce 


cas on retrouvait à la loi habilitante créant la Régie de l’énergie, une clause qui selon 
les termes de la Cour d’appel. 
 


Pour qu’on y voie (…) une habilitation générale à statuer sur toute demande, qui, 
ne faisant pas l’objet d’un recours particulier, est néanmoins rattachée à la loi. 


 
[25] Ainsi dans cet arrêt, la Cour d’appel avait interprété que cette clause attribuait 
compétence exclusive à la Régie de l’énergie. 


 
[26] Bref, les objectifs généraux de la Loi de même que les pouvoirs octroyés à 
l’OTC, à la lumière des enseignements de la Cour suprême dans Via Rail Canada Inc.  


et de la Cour d’appel dans Domtar, ont-ils pour effet de conférer à l’OTC, compétence 
exclusive en matière de dommages réclamés pour le compte d’accompagnateurs de 


passagers souffrant de déficience ? 
 
[27] Le Tribunal est d’avis que non, et ce, pour les raisons suivantes : 


 
[28] Il y a lieu de revenir aux sources. 


 
[29] La Cour supérieure est un tribunal de droit commun tel que défini à l’article 31 du 
Code de procédure civile du Québec. 


 


31.  La Cour supérieure est le tribunal de droit commun; elle connaît en 
première instance de toute demande qu’une disposition formelle de la loi 
n’a pas attribuée exclusivement à un autre tribunal. 


 
[30] Les auteurs Ferland et Émery y vont de l’analyse suivante de l’article 31 C.p.c. 


en rapport avec un tribunal d’exception. 
 


(…)  elle entend en première instance toute demande qu’une disposition 
formelle de la loi n’a pas attribuée exclusivement à un autre tribunal (art. 31 
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C.p.c.). Ainsi, cet autre tribunal sera dit « tribunal d’exception », et toute 
disposition ayant pour effet de restreindre le droit du citoyen de s’adresser au 
tribunal de droit commun devra recevoir une interprétation stricte et rigoureuse, 
puisqu’il s’agit de l’interprétation d’une disposition d’exception. 
 
La Cour supérieure exerce une compétence inhérente. Cette notion de 
compétence inhérente découle du rôle joué par les cours supérieures des 
provinces à l’intérieur du système juridique canadien (…). La notion de 
compétence inhérente découle de la présomption qui veut que, s’il existe un droit 
justifiable, il doit alors exister un tribunal compétent permettant de le sanctionner. 
Ainsi, la théorie de la compétence inhérente a pour effet de garantir que, une fois 
considérées les attributions de compétence, un tribunal existera toujours qui sera 
habilité à statuer sur un droit, indépendamment de toute attribution législative de 
compétence. (…) 
 
La compétence de juger une affaire peut donc être conférée par le législateur 
exclusivement à un autre tribunal civil ou à un tribunal administratif spécialisé 
(…)5. 


 


[31] Quant à la compétence des tribunaux administratifs, voici comment s’expriment 
les auteurs Isslays et Lemieux : 


 
À la différence du tribunal judiciaire de droit commun, un tribunal administratif 
n’exerce la fonction juridictionnelle que dans un champ de compétence 
nettement circonscrit. Il est en effet borné, par la loi qui le constitue et les autres 
lois qui lui attribuent compétence, à juger des contestations relatives à une loi en 
particulier ou à un ensemble de lois. Sa compétence ne s’étend donc pas à 
l’intégralité de la situation juridique des individus. Ce caractère limité de sa 
compétence illustre le fait que le tribunal administratif est avant tout un élément 
de l’appareil administratif mis en place pour l’application de certaines mesures 
législatives


6
. 


 


[32] Par ailleurs, certaines des lois créant ces tribunaux administratifs leur accordent 
compétence exclusive de façon explicite, et ce, même face au tribunal de droit 
commun7. 


 
[33] Les auteurs et la jurisprudence nous enseignent également qu’une compétence 


exclusive peut être reconnue au tribunal administratif de façon implicite selon le 
contexte de la loi en cause. 
 


[34] Cette compétence exclusive dépendra de l’interprétation que les tribunaux 
donneront à certaines des clauses de leurs lois habilitantes. 


 
[35] Cela étant, la prudence s’impose dans l’analyse de ces clauses qui peuvent 
revêtir diverses formes que les auteurs qualifient tantôt de clause privative, quasi 


privative ou encore privative implicite. 
 


20
15


 Q
C


C
S


 2
28


8 
(C


an
LI


I)







500-06-000588-117  PAGE : 10 
 


 


[36] L’auteur Patrice Garant commentant l’exclusivité d’un tribunal administratif de 
façon implicite, y va de ce qui suit : 


 
Certains ont écrit que lorsqu’une juridiction n’est pas expressément et 
formellement attribuée exclusivement à un autre tribunal elle appartient à la Cour 
supérieure. Cet autre tribunal sera dit d’exception et la disposition attributive 
devra recevoir une interprétation stricte et rigoureuse. Cette affirmation se fonde 
sur une jurisprudence relative à des textes qui effectivement excluaient 
formellement la juridiction inhérente de la Cour supérieure. 
 
Toutefois, la Cour suprême et la Cour d’appel, ayant à statuer sur une disposition 
qui n’attribuait pas formellement en exclusivité juridiction à un conseil d’arbitrage, 
reconnaissaient dans l’arrêt Zarolega, en 1981 : 
 


Que la jurisprudence canadienne est à l’effet que la Cour supérieure 
n’utilise pas son pouvoir déclaratoire lorsqu’un tribunal inférieur a été créé 
par le législateur pour adjuger sur une question particulière. 


 
Il est manifeste que, bien que la juridiction du tribunal inférieur n’était pas 
décrétée exclusive, le texte législatif pouvait être interprété de façon à exclure 
implicitement la juridiction générale de la Cour supérieure. On a pu soutenir que 
cela ne valait que pour la requête pour jugement déclaratoire. Cependant, la 
jurisprudence postérieure en a fait un principe de portée générale. D’ailleurs, 
dans Zarolega la Cour suprême et la Cour d’appel s’appuient sur une 
jurisprudence relative à l’autre recours tels l’injonction et le mandamus. 
 
Ce principe est tellement important que la Cour suprême a décidé que la 
juridiction du tribunal inférieure comprend l’examen de questions relatives à la 
Charte constitutionnelle et l’octroi des réparations qui en découlent selon l’article 
24, alinéa 2. Ce principe vaut également croyons-nous pour l’application de la 
Charte québécoise. 
 
[…] 
 
Plus récemment, la Cour d’appel a manifestement réduit la portée des arrêts 
Zarolega et Bertho et a reconnu la juridiction de la Cour supérieure, par ce que 
rien dans le règlement ne faisait ressortir le caractère obligatoire de la procédure 
d’arbitrage. Le fait pour le législateur de rendre obligatoire la saisine du tribunal 
inférieure pour la solution d’un litige constituerait une attribution formelle de 
juridiction exclusive. En tout était de cause, il faut rechercher si l’intention du 
législateur est de confier à un tribunal inférieur la solution du litige sur une 
matière donnée. 
 
L’exclusivité a donc un caractère absolu lorsque l’on peut dire que, sur une 
matière donnée, seul le tribunal a juridiction. Toutefois, il se peut que la Cour 
supérieure conserve une compétence sur certaines questions reliées à cette 
matière. […].8 


(Références omises) 
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(Nos soulignés) 
 


[37] Par ailleurs, sur la question de chevauchement ou concurrence entre un Tribunal 
d’exception et la Cour supérieure, les auteurs Trépanier et Leblanc-Gagnon procèdent 
à l’analyse suivante. 


 
19.  Détermination du tribunal compétent – Selon la loi applicable et la 


nature du litige, il peut y avoir chevauchement, concurrence ou exclusivité 
de la compétence d’attribution confiée à un tribunal d’exception. Ainsi, 
lorsqu’il s’agit de déterminer si une affaire est de la compétence d’un 
tribunal d’exception ou plutôt celle de la Cour supérieure, il faut 
préalablement identifier la nature et les contours du problème de fonds que 
soulève l’affaire. L’on doit également déterminer la portée des dispositions 
législatives attributives de compétence et ensuite déterminer si l’essence 
du litige en cause s’y rattache expressément ou même implicitement. Ce 
faisant, il faut éviter de s’attarder à la qualification que les parties ont 
donnée au litige ou même aux questions en litige que cette affaire peut 
soulever. Seul le fondement des faits entourant le litige sert d’assise à 
l’analyse visant à déterminer la compétence d’attribution de la Cour. 


 
En cas de compétence concurrente, le tribunal aura la discrétion d’évaluer 
si les circonstances justifient la Cour supérieure de trancher la difficulté 
soumise9. 


(Nos soulignés) 


 
[38] Bref, en regard des faits de la présente affaire combinés avec l’interprétation de 
la loi habilitante de l’OTC y a-t-il eu attribution implicite d’une compétence exclusive en 


faveur de celle-ci? 
 


[39] Rappelons que le recours collectif envisagé en est un essentiellement visant 
l’octroi de dommages puisque celui-ci vise : 
 


Une action en dommages compensatoires, moraux et punitifs contre l’intimée 
afin de sanctionner une pratique et une politique tarifaire discriminatoire, abusive 
et fautive à l’égard des personnes ayant une déficience et/ou souffrant d’une 
déficience fonctionnelle en raison de leur obésité. 


 


Or, ces dommages peuvent être assimilés à des «réparations» au sens de la Loi. 
 


[40] Les objectifs de la Loi par le fait même de l’OTC se retrouvent en son article 5 


avec la disposition suivante traitant des personnes handicapées. 
 


d) le système de transport est accessible sans obstacle abusif à la 
circulation des personnes, y compris les personnes ayant une déficience. 


 


[41] L’attribution de compétence constatée par la Cour suprême dans Via Rail 
Canada inc. quant à l’article 172(1) n’emporte pas, par extension, compétence 
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exclusive à l’OTC. Celle-ci doit couler de source par une interprétation globale de la Loi, 
des buts recherchés par le législateur et finalement de l’application de la Loi et de ses 


pouvoirs qu’en a fait par le passé le Tribunal administratif en cause soit l’OTC. 
 
[42] Ce dernier point qualifié d’‘’Interprétation administrative’’ par les auteurs a fait 


l’objet d’une analyse en profondeur par le juge Michel Yergeau dans la toute récente 
affaire Magasins Best Buy Ltée et als c. Procureur Général du Québec10. Le Tribunal 


juge utile d’en reproduire un large extrait. 
 
[235] Comme le souligne l’auteur P.-A. Côté, «la raison de ce principe est 
évidente : un usage interprétatif fait naître des attentes qui ne peuvent être 
trompées sans entraîner des préjudices parfois graves». Et il ajoute : «Il faut 
donc un motif valable pour rejeter un usage interprétatif qui n’est pas contraire au 
texte». 
 
[236] Le corollaire est évidemment qu’on ne peut pas permettre qu’une 
interprétation administrative contredise un texte législatif clair. Par contre, elle 
peut apporter une «confirmation utile» à ce qui se dégage de la disposition en 
question. 
 
[237] C’est en ce sens que se prononçait la Cour suprême en 2011 dans l’arrêt 
Canada (CCDP) c. Canada (P.G.) . Dans ce dossier, la Cour suprême décide 
que le Tribunal canadien des droits de la personne ne possède pas le pouvoir 
d’adjuger les dépens en vertu de la Loi canadienne sur les droits de la personne, 
à moins de modifier la loi à cette fin : 
 


[53]      S’inscrit également dans le contexte le fait que la Commission elle-
même a toujours considéré que la (Loi canadienne sur les droits de la 
personne) ne conférait pas le pouvoir d’adjuger des dépens et qu’elle a 
maintes fois exhorté le législateur à corriger la situation en modifiant la 
Loi. (…) L’opinion de ce type sur la juste interprétation de la disposition 
en cause n’est évidemment pas concluante, mais le tribunal peut en tenir 
compte si elle satisfait au critère minimal de la pertinence et de la fiabilité 
(…). À notre avis, l’opinion réfléchie et constante de la Commission quant 
à la portée de sa loi constitutive satisfait à cette exigence. 


 
[238] Au total, une pratique administrative ne se révèle pas déterminante mais 
peut constituer un facteur important en cas de doute sur le sens législatif ou pour 
confirmer ce qui ressort du texte de loi. 


(Nos soulignés) 
 
[239] Comme le fait remarquer l’auteure R. Sullivan : 
 


For these reasons, administrative interpretation can be a helpful source of 
interpretive opinion and in appropriate circumstances may be accorded 
significant weight. 
 


[240] Et Maxwell d’écrire: 
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Moreover, the long acquiescence of the legislature in the interpretation put 
upon its enactment by notorious practice may, perhaps, be regarded as 
some sanction and approval of it. 
 


[241] Ici, l’Office, comme le reconnaît le Procureur général, pendant 18 ans, 
s’abstient d’exiger l’ajout d’un générique français aux marques de commerce de 
langue anglaise employées dans l’affichage public et ce, jusqu’au tournant des 
années 2010. Ce faisant, l’Office administre et applique la Charte et le 
Règlement au quotidien, si bien qu’il en a une connaissance approfondie. Ce qui 
l’amène à confirmer sa lecture de l’alinéa 25(4o) du Règlement à plusieurs 
reprises et à chaque fois dans le même sens que ce que soutiennent aujourd’hui 
les demanderesses. 
 
[242] Or, pour l’auteur P.-A. Côté, l’interprétation administrative reçoit plus 
d’importance lorsqu’elle est utilisée contre l’administration chargée de son 
application plutôt que contre un particulier : 
 


L’argument d’autorité de l’interprétation administrative n’a jamais autant de 
force de persuasion que lorsqu’il est invoqué contre l’administration, que le 
juge met ainsi en contradiction avec elle-même. Un juge, par contre, 
hésitera à invoquer cet argument contre un particulier, de manière à faire 
profiter l’administration d’argument tiré de son propre comportement. 
 


(Nos soulignés) 
 


[243] Le Tribunal en conclut sur cet aspect qu’un usage interprétatif s’est 
imposé au cours d’une période de temps assez longue pour donner à croire aux 
demanderesses que leurs pratiques d’affichage public s’effectuaient en 
conformité avec la Charte. Cet usage n’est pas contraire à l’alinéa 25(4o) du 
Règlement. 
 
[244] Le Tribunal conclut que l’usage interprétatif adopté par l’Office au cours 
des ans jusqu’en 2009 appuie ce qu’énoncent la Charte et le Règlement et 
confirme que les entreprises pouvaient et peuvent toujours afficher leurs 
marques de commerce dans une langue autre que le français sans obligation de 
les accompagner d’un terme ou d’un descriptif générique en français. 


(Référence omises) 


 
[43] Ainsi, selon la théorie dite d’’’Interprétation administrative’’, le Tribunal doit tenir 
compte de la façon dont l’OTC utilise les pouvoirs qui lui sont conférés, d’autant plus 


que rien dans la Loi ne lui confère de compétence exclusive et que c’est donc à travers 
le prisme d’une possible attribution implicite de pouvoir que la situation doit être 


analysée. 
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[44] Par ailleurs, les termes employés par le législateur dans la Loi ne militent pas en 
faveur de l’interprétation qu’il a voulu, même de façon implicite, conférer juridiction 


exclusive à l’OTC. 
 
[45] Ainsi, au chapitre de la Loi traitant des passagers avec déficience la loi indique 


en son article 170 que ‘’l’Office peut prendre des règlements’’ alors qu’également en son 
article 172 (1) il y est précisé que ‘’l’Office peut, sur demande, enquêter sur toute 
 question … ‘’. 


(Nos soulignés) 


 
[46] Si le législateur avait voulu confier, même de façon implicite, compétence 


exclusive à l’OTC en matière de transport de personnes handicapées, il aurait utilisé un 
autre terme que ‘’peut’’. 
 


[47] Il faut noter également, que la décision de l’OTC du 10 janvier 2008 prévoyait 
des réparations non monétaires pour le futur et n’ordonnait aucune «réparation» ou 


compensation monétaire aux plaignants. 
 
[48] De toute évidence, l’OTC dans son application de la Loi, adopte plutôt une 


mission globale et réparatrice pour le transport sur l’ensemble du territoire canadien, et 
ce, sans attribuer des réparations monétaire, même si elle en a le pouvoir. 


 
[49] Cette application par l’OTC des pouvoirs conférés par la Loi s’inscrit parfaitement 
avec les objectifs recherchés par la Loi en son article 5 qui globalement cherchent à 


donner aux canadiens un système de transport favorisant tous les modes de transport 
et qui soit sécuritaire, satisfaisant et abordable pour l’ensemble des citoyens. 


 
[50] L’atteinte de ces objectifs, lorsqu’une problématique est constatée, passe par 
une solution «ad futurum» pour favoriser l’ensemble des canadiens et non pas la 


«réparation» ou l’indemnisation d’un seul plaignant et ce, même si l’OTC en détient le 
pouvoir. 


 
[51] Le Tribunal conclut que même en interprétant libéralement la Loi créant l’OTC de 
même que constatant l’application qu’en a fait celle-ci dans l’exercice de sa 


compétence, il ne subsiste aucun doute quant à l’absence de compétence exclusive en 
faveur de l’OTC quant aux dommages réclamés dans la présente affaire. 


 
[52] Quant au dernier argument de West Jet qu’une décision défavorable aurait pour 
effet d’empiéter la compétence fédérale en matière de transport aérien puisqu’elle 


affecterait son tarif, le tribunal ne peut le retenir. 
 


[53] Cet argument est basé sur une hypothèse et si d’aventure WestJet était 
condamnée au paiement de dommages pour des évènements ayant eu cours dans le 
passé, il est faux de prétendre que son ‘’tarif’’ en est affecté. Il reviendra alors, le cas 
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échéant, pour WestJet d’effectuer les changements qui s’imposent à son ‘’tarif’’ pour le 
futur. 


 
[54] Le Tribunal conclut que l’OTC n’a pas compétence exclusive en la présente 
affaire et que la requête de West Jet doit être rejetée. 


 
 
POUR CES MOTIFS, LE TRIBUNAL : 


 
[55] REJETTE la requête de WestJet en exception déclinatoire pour absence de 


compétence de la Cour supérieure; 
 
[56] AVEC DÉPENS. 


 
 __________________________________ 


MARTIN CASTONGUAY, J.C.S. 
 


 
Me David Bourgoin 
BGA Avocats 


Procureurs des demandeurs / intimés 
 


Me Vincent de l’Étoile 
Me Chantal Châtelain 
Langlois Kronström Desjardins 


Procureurs de la défenderesse / requérante 
 


 
Date d’audience : Le 10 mars 2015 
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White Birch Paper Holding Company (Arrangement relatif à) 2012 QCCS 1679


 COUR SUPÉRIEURE 
 


CANADA 
PROVINCE DE QUÉBEC 
DISTRICT DE MONTRÉAL 
 


N° : 500-11-038474-108 
  
 
DATE :   Le 20 avril 2012 
______________________________________________________________________
 
SOUS LA PRÉSIDENCE DE : L�HONORABLE ROBERT MONGEON, J.C.S. 
______________________________________________________________________
 
DANS L’AFFAIRE DE LA LOI SUR LES ARRANGEMENTS AVEC LES CRÉANCIERS 
DES COMPAGNIES, (L.R.C. (1985), c. C-36), (CI-APRÈS LA «LACC» ) 
RELATIVEMENT À : 
 
WHITE BIRCH PAPER HOLDING COMPANY 
WHITE BIRCH PAPER COMPANY 
STADACONA GENERAL PARTNER INC. 
BLACK SPRUCE PAPER INC. 
F.F. SOUCY GENERAL PARTNER INC. 
3120772 NOVA SCOTIA COMPANY 
ARRIMAGE DE GROS CACOUNA INC. 
PAPIER MASSON LTÉE 
                                Débitrices 
-et- 
ERNST & YOUNG INC. 
                                Contrôleur 
-et- 
STADACONA LIMITED PARTNERSHIP 
F.F. SOUCY LIMITED PARTNERSHIP 
F.F. SOUCY, INC. & PARTNERS, LIMITED PARTNERSHIP 
                                Mis-en-cause 
-et- 
SYNDICAT CANADIEN DES COMMUNICATIONS, DE L'ÉNERGIE ET DU PAPIER 
(SCEP-QUÉBEC) et ses sections locales 11, 137, 200, 250, 299, 625, 627, 905 et 1104
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REGROUPEMENT DES EMPLOYÉS RETRAITÉS DE WHITE BIRCH -STADACONA 
COMITÉ DE RETRAITE DU RÉGIME DE RETRAITE DES EMPLOYÉS NON 
SYNDIQUÉS DE PML 
COMITÉ DE RETRAITE DU RÉGIME COMPLÉMENTAIRE DE RETRAITE DU 
PERSONNEL NON SYNDIQUÉ DE F.F. SOUCY 
-et- 
COMITÉ DE RETRAITE DU RÉGIME DE RETRAITE DES EMPLOYÉS NON 
SYNDIQUÉS DE STADACONA 
                                Requérants 


 
 
 


JUGEMENT 
______________________________________________________________________
 
 


INTRODUCTION 


[1] Dans la foulée de l'affaire Indalex1 rendue par la Cour d'appel de l'Ontario 
en avril 2011, le Syndicat canadien des communications de l'énergie et du papier 
(SCEP-QUÉBEC) et ses sections locales, 11, 137, 200, 250, 299, 625, 627, 905 
et 1104, les Retraités syndiqués de White Birch Stadacona ainsi  que les 
Comités de retraite des employés non-syndiqués de PML, F.F. Soucy et 
Stadacona (collectivement les "Requérants") demandent au Tribunal un 
jugement déclaratoire qui aurait pour effet de traiter les cotisations d'équilibre 
payables par la Débitrice White Birch et permettant la mise à niveau actuarielle 
des divers régimes de retraite des employés de White Birch au Québec comme 
étant des obligations de la Débitrice non affectées par l'ordonnance initiale et qui 
jouissent d'un rang prioritaire par rapport aux priorités accordées au prêteur 
temporaire (DIP) ou encore aux autres charges prioritaires déjà mises en place. 


[2] Cette demande est cependant vigoureusement contestée notamment par 
la Débitrice, le Contrôleur et le prêteur DIP. 


[3] En effet, l'arrêt Indalex a déterminé que, dans un contexte factuel et 
juridique différent de celui qui prévaut en matière de LACC au Québec les 
cotisations d'équilibre normalement payables par la Débitrice (mais suspendues 
par l'effet de l'ordonnance initiale du 24 février 2010) font l'objet d'une fiducie 
présumée ("deemed trust").  En outre, la Cour d'appel de l'Ontario a aussi statué 
que l'employeur avait une obligation fiduciaire envers les divers régimes de 
retraite de ses employés et que cette obligation avait donc été violée.  Selon ce 
Tribunal, cela rendait donc les cotisations d'équilibre soumises à une 
                                            
1 Re:  Indalex (2011) ONCA 265. 
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"constructive trust" dont la Débitrice est le "constructive trustee".  L'application 
pratique de ces constats juridiques feraient donc en sorte que lesdites cotisations 
d'équilibre seraient déjà "soustraites" de la gestion des actifs de la Débitrice et 
leur remboursement passerait donc avant le remboursement du prêt DIP. 


[4] Pour les motifs ci-après exposés, le Tribunal est d'avis que les demandes 
du Syndicat et des Retraités sont mal fondées et doivent donc être rejetées. 


[5] Voici ces motifs. 


HISTORIQUE 


[6] White Birch est une entreprise de fabrication de papier-journal, de papiers 
fins et de papiers dits spécialisés oeuvrant au Québec et aux États-Unis.  Au 
Québec, White Birch opère trois usines de papier-journal. 


[7] Au cours de l'année 2009, White Birch a subi une détérioration marquée 
de sa situation financière.  Les premières semaines de 2010 n'ont pas amené de 
redressement et la Débitrice s'est donc mise sous la protection de la LACC. 


[8] Les allégations de la requête introductive d'instance faisaient alors déjà 
état d'un problème touchant les cotisations d'équilibre de l'employeur White Birch 
dans les divers régimes de retraite à prestations déterminées et, donc, l'émission 
d'une ordonnance initiale allait, sans aucun doute, affecter les droits des 
travailleurs de White Birch. 


[9] Dès sa première prise de connaissance des allégués de la requête 
introductive d'instance, le soussigné s'est assuré de sa signification au Syndicat, 
ce qui fut fait. 


[10] La requête introductive alléguait en effet que 


59. The Petitioners and the Partnerships are currently 
confronted with an unprecedented combination of negative 
circumstances; 


60. In addition to the worldwide economic downturn, the 
newsprint industry is experiencing a particular harsh decline 
in demand as electronic alternatives replace printed media; 


61. Newsprint prices dropped nearly $330 per metric ton from the 
fourth quarter of 2008 until August 2009, a negative impact of 
approximately $380 million for the WB Group, on the basis of 
full capacity operation; 


� 
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67. In addition, in the coming 2 months, the Petitioners and the 
Partnerships must make a total of approximately 
Cdn$4,391,000 in pension fund contributions; 


68. Of this amount, a significant amount relates to "past service 
cost contributions" (also known as "special payments" or 
"amortization payments"), in light of the existence of 
solvency deficits, as set out in a report detailing such deficits 
prepared by Mercer (Canada) Ltd. ("Mercer"), attached 
herewith as Exhibit P-2; 


69. Indeed, in 2009, a total of Cdn$1,413,110 per month was 
attributable to such amortization payments, as appears from 
an actuarial report also prepared by Mercer, and also forming 
part of Exhibit P-2 


� 


71. In view of the above, the Petitioners and the Partnerships are 
now insolvent; 


[11] Plus spécifiquement, sur l'état des divers régimes de retraite de ses 
employés, la Débitrice ajoutait ce qui suit: 


103. The WB Group has created an contributes to various pension 
plans for its unionized and non-unionized employees; 


104. It has also established Supplement Executive Retirement 
Plans ("SERP's") for certain management employees; 


105. In addition, the Petitioners fund certain Other Post-
Employment Benefits ("OPEB's"); 


106. As mentioned above (and as appears from Exhibit P-2), many 
of the plans are currently in a position of significant solvency 
deficit; 


107. As stated, the Petitioners and Partnerships are in a major and 
urgent liquidity crisis and are therefore not in a position to 
make all payments due under the pension and retirement 
plans, in particular, those which are in respect of pre-filing 
obligations; 


108. In view of this fact, the Petitioners and Partnerships seek an 
order suspending payment of amounts relating to "past 
service cost contributions" (i.e. amortization payments), 
which account for approximately CDn$1,413,110 per month 
(as set out in Exhibit P-2), including any amounts accrued 
prior to the present CCAA filing; 
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109. It is submitted that such an order is justified during the stay 
period, as all available liquidity must be utilized to sustain the 
operations of the Petitioners and Partnerships, and to meet 
their ongoing post-filing obligations; 


110. For greater certainty, the Petitioners and Partnerships 
propose to continue making all current contributions to 
pension plans, SERP's and OPEB's; 


[12] L'audition de la requête introductive d'instance a donné lieu à un long 
débat le 24 février 2010.  A cause de l'impact d'une telle ordonnance sur le 
paiement des cotisations d'équilibre, le soussigné a de nouveau insisté sur la 
présence de représentants du Syndicat, lequel avait été dûment signifié mais 
avait jugé bon de ne pas comparaître à l'audience. 


[13] Les motifs du soussigné prononcés lors de l'émission de l'ordonnance 
initiale font d'ailleurs état de ce qui suit: 


B)  Past service pension contributions 


[89]    The second issue has to do with the Group's obligation to 
effect certain pension contributions. 


[90]   The WB Group takes the position that "past service pension 
contributions" are the result of a pre-filing obligation and requests a 
confirmation of this position. 


[91]   This issue is specifically covered in sections 103 to 110 of the 
Petition, which I have summarized in paragraphs 58 to 65 of the 
present Reasons.  In addition, I have heard the testimony of Mr. Jay 
Epstein, Vice-President finance, of the WB Group. 


[92]   Mr. Epstein's testimony has clearly identified the nature and 
specificity of the payments which cannot be met at the present time 
and in respect of which the Group requests a stay of its obligations. 


[93]     The Group's monthly payments to the various pension funds 
and plans are approximately US$2.2 million per month.  They consist 
mainly of "past service pension contributions" of approximately 
US$1.4 million per month and "current service pension 
contributions" of approximately US$800 000,00 per month. 


[94]      Past service contributions are due by the Group as a result of 
its obligation to make up for the actuarial deficit of the funds and/or 
plans.  They are not the result of the Group's failure or negligence to 
pay its current service contributions or past service contributions, 
the said contributions having been paid by the Group up to 
December 31st, 2009.  Past service contributions are calculated every 
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year-end by Mercer, the Group's Advisor and Pension Plan Manager 
and Exhibit P-2 (A) and (B) establishes with greater accuracy the 
exact nature and amounts currently due. 


[95]     On the whole of the evidence presented before me, I am 
satisfied that the relief sought by the WB Group falls squarely within 
the definition of "past service contributions" or "cotisations 
d'équilibre", as those words were defined by my colleagues Madam 
Justice Danièle Mayrand in Re:  AbitibiBowater Inc. and Justice Paul 
Chaput in Re:  Papiers Gaspésia.  Madame Justice Mayrand wrote: 


[37]   Aux termes de l'article 11(3) de la LACC, l'ordonnance 
initiale ne peut suspendre les droits ou créances qui résultent 
d'obligations relatives à la fourniture de services ou de biens 
après l'ordonnance initiale. 


[38]    Les syndicats prétendent que les cotisations d'équilibre 
visent à combler des obligations qui découlent de services 
rendus par les employés après le dépôt de la demande initiale. 


[39]   Avec respect, cet argument n'est pas fondé. 


[40]   Les syndicats prennent appui sur un commentaire du 
juge Farley de la Cour supérieure de l'Ontario qui, dans la 
cause de Ivaco en première instance, dit ce qui suit : 


Notwithstanding that past service contributions 
could be characterized as functionally a pre-filed 
obligation, legally, the obligation pursuant to the 
applicable pension legislation is a "fresh 
obligation". 


[41]   Avec égards, cette assertion n'est pas déterminante et a 
d'ailleurs été écartée par le juge Spence dans la cause de 
Collins, alors qu'il s'exprime ainsi : 


The amount of the outstanding special payments in 
the present case appears to have been determined 
prior to the initial order based on information 
relating to the pre-filing period. 


[42]   Plus loin, il ajoute : 


It is not apparent that the continuation of the 
operation of the applicant in the post-filing period 
has given rise to the increase in the amount of the 
special payments from the amount that would 
otherwise have been applicable by reason of the 
pre-filing experience. 


Consequently, it seems tendentious to characterize 
the outstanding special payments as the cost of 
operating in the post-filing period. 
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[43]  Dans le présent dossier, les évaluations actuarielles, qui 
ont déterminé les montants des cotisations d'équilibre et dont 
on demande la suspension, sont toutes antérieures au dépôt 
de la demande initiale. D'ailleurs, l'évaluation actuarielle du 
« Régime de retraite applicable aux employés syndiqués de la 
compagnie Abitibi-Consolidated du Canada », de loin le plus 
important, date du 2 décembre 2006. 


 [44]   Tout comme dans les dossiers de Papiers Gaspésia et 
Mine Jeffrey, les cotisations d'équilibre suspendues ont été 
identifiées avant le dépôt de la demande initiale et ne sont pas 
dues pour des services rendus après le dépôt de celle-ci. 


[96]      See also Houlden Morawetz and Sarra.  The 2010 Annotated 
BIA, paragraph N§54, pages 1121 and 1122 on the same issue. 


[97]       The mere fact that those past service contributions are 
considered to be pre-filing obligations is, however, not the only 
issue to consider.  I must also analyse if, in the absence of a 
consent of all affected stakeholders, I should authorize the 
suspension of past service contributions.  In AbitibiBowater, the 
situation was relatively simple and clear:  the past service 
contributions due, as at the date of the Initial Order, was close to 
$1.4 billion and monthly contributions to correct the situation were 
estimated at approximately $13 million per month.  The Monitor was 
therefore able to convince the Court that it would be illusory to 
expect that AbitibiBowater would be able to complete a successful 
restructuring if it would remain obligated to continue to fund past 
service contributions during the period of restructuration.  
Accordingly, Madam Justice Mayrand exercised her discretion in 
favor of the suspension. 


[98]      In the present instance, there has been no debate before me 
on this specific question.  Unlike AbitibiBowater, we are not talking 
about $13 million per month but approximately $1.4 million, or 
approximately $16.8 million per year.  The total actuarial deficit is 
not nearly as high as $1.4 billion but closer to US$129 000 000,00. 


[99]     No evidence challenging the Group's position (that it would 
be unable to complete a successful restructuring and continue to 
pay past service contributions during the restructuring period) was 
submitted, despite the fact that the Petition was duly served upon 
all the Unions representing the unionized employees in Quebec.  
Furthermore, I insisted that Petitioners' counsel attempt, during the 
lunch break of the hearing on February 24, 2010, to communicate 
with the said Unions and/or Union Representatives, to inquire as to 
their position.  At the resumption of the hearing, no one appeared 
or manifested oneself. 
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[100]    Faced with only a one-sided argument, albeit convincing 
and well supported by the jurisprudence (to which the decision of 
madam Justice Pepall of the Ontario Superior Court of Justice in 
Re:  Fraser Papers Inc. et al (Court file CT-09-8241-OOCL dated 
2009-06-30) must be added), I also chose to exercise my discretion 
in favor of the Petitioners' and Partnerships' requests.  I also wish 
to point out that we are now more than a full week later and the 
stakeholders affected by this issue, namely the employees, have 
not indicated any willingness of intention to challenge the same.2 


[14] Voilà donc les circonstances et le contexte dans lesquels l'ordonnance de 
suspension des cotisations d'équilibre a été rendue. 


[15] Il faut dire qu'au moment où le Syndicat a choisi de ne pas comparaître et 
de ne pas contester cette suspension, l'état du droit sur la question sous l'empire 
de la LACC était conforme aux décisions précitées. 


[16] Les principales dispositions de l'Ordonnance du 24 février 2010 
pertinentes au débat se lisent d'ailleurs comme suit: 


[20] ORDERS that notwithstanding any other provision of this 
Order, the Petitioners and the Partnerships shall not during 
the Stay Period make any past service contributions (now due 
or to become due) or special payments to funded pension 
plans maintained by the Petitioners or the Partnerships (the 
"Pension Plans"). 


[21] ORDERS that none of the Petitioners, the Partnerships, or the 
Directors shall have or incur any obligation, whether by way 
of debt, damages for breach of any duty, whether statutory, 
fiduciary, common law or otherwise, or for breach of trust, 
nor shall any trust be recognized, whether express, implied, 
constructive, resulting, deemed or otherwise, as a result of 
the failure of any Person to make any contributions (now due 
or to become due) or payments, other than current service 
cost contribution obligations ("Current Contributions"), that 
they had or might otherwise have become required to make to 
any Pension Plans maintained by a Petitioner or by a 
Partnership. 


[17] L'ordonnance initiale avait donc pour effet non seulement de suspendre le 
paiement des cotisations d'équilibre mais aussi de décharger la Débitrice et ses 
administrateurs de toute obligation statutaire, fiduciaire, ou de "common law".  De 
plus, elle faisait en sorte qu'aucune fiducie ne sera reconnue, qu'elle soit 


                                            
2 2010 QCCS 764.  Voir au même effet que les opinions des juges Mayrand, Chaput et Pepall:  


Re:  Ivaco (2005) 12 CBR (5th) 213; Toronto Dominion Bank v. Usurco (1991) 42 ETR 235 
(Ontario Court General Division). 
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expresse, tacite ou présumée, et que personne ne serait redevable d'une 
quelconque violation d'une quelconque obligation fiduciaire résultant du non-
paiement desdites cotisations. 


[18] Le texte de l'ordonnance initiale poursuit afin de préciser que les sommes 
payables à la Couronne (fédérale ou provinciale) en vertu de fiducies présumées 
énumérées à l'article 37 LACC seraient, par contre,  honorées: 


[22] ORDERS that, except as otherwise provided to the contrary 
herein, the Petitioners and the Partnerships shall remit, in 
accordance with legal requirements, or pay: 


(i) any statutory deemed trust amounts in favour of the 
Crown in right of Canada or of any Province thereof or 
any other taxation authority which are required to be 
deducted from employees' wages, including, without 
limitation, amounts in respect of (i) employment 
insurance, (ii) Canada Pension Plan, (iii) Québec 
Pension Plan, and (iv) income taxes, together with the 
employer's share of employment insurance premiums, 
Canada Pension Plan contributions and Quebec 
Pension Plan contribution; 


(ii) amounts accruing and payable by a Petitioner or a 
Partnership in respect of employment insurance, 
Canada Pension Plan, workers compensation and 
employer health taxes with respect to its employees; 


(iii) all goods and services or other applicable sales tax 
(collectively, "Sales Tax") required to be remitted by 
the Petitioners or the Partnerships in connection with 
the sale of goods and services by the Petitioners or 
the Partnerships, but only where such Sales Tax are 
accrued or collected after the date of this Order; and 


(iv) any amount payable to the Crown in right of Canada or 
of any Province thereof or any political subdivision 
thereof or any other taxation authority in respect of 
municipal realty, municipal business or other taxes, 
assessments or levies of any nature or kind which are 
entitled at law to be paid in priority to claims of 
secured creditors and which are attributable to or in 
respect of the carrying on of the business by the 
Petitioners or the Partnerships. 


� 


[19] L'ordonnance initiale contient aussi la clause de retour habituelle: 
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[65] DECLARES that any interested Person may apply to this 
Court to vary or rescind this Order or seek other relief upon seven 
days notice to Petitioners and Partnerships, to counsel to 
Petitioners (�), to the Monitor (�), to the Monitor's counsel (�), and 
to the Interim Finance Parties' counsel (�). 


[20] D'autres événements significatifs confirment que les termes de 
l'ordonnance initiale en général ainsi que la suspension du paiement des 
cotisations d'équilibre étaient connus de tous les Requérants. 


[21] Par exemple, le 12 mai 2010, le Syndicat s'est adressé au Tribunal par 
voie de requête pour jugement déclaratoire afin de faire déclarer nulle et illégale 
une décision de Stadacona Limited Partnership de suspendre les bénéfices 
d'assurance groupe à des travailleurs retraités ayant adhéré à un programme 
spécial de pré-retraite. 


[22] En cela, le Syndicat prenait les fait et cause d'un groupe de retraités. 


[23] La décision du soussigné en date du 16 juin 2010 rejette les arguments du 
Syndicat qui alléguait l'obligation de l'employeur de respecter toutes et chacune 
des obligations de ce dernier telles qu'inscrites dans les conventions collectives, 
le tout en vertu de l'article 33 LACC.  Le Tribunal a décidé que le débat ne 
pouvait se faire sur la base de l'article 33 LACC ni sur la base de l'article 11.01 
LACC puisque les retraités ne fournissaient aucune prestation de travail pour le 
compte de l'employeur depuis l'émission de l'ordonnance initiale. 


[24] Il est donc manifeste que les Requérants retraités, représentés par le 
Syndicat, ne peuvent prétendre à l'ignorance de quoique ce soit.  Comme on 
peut le constater à la lecture de l'arrêt Indalex, cela constitue une importante 
distinction entre les faits de cette affaire et les faits de la présente instance. Il est 
manifeste que les Requérants étaient bien informés de la suspension des 
paiements des cotisations d'équilibre depuis le tout début des procédures. 


[25] Le dossier a progressé entre février 2010 et la fin de l'année 2010 de 
façon publique et fortement médiatisée. 


[26] Entre le début de septembre et le 15 octobre 2010, plusieurs requêtes, 
visant à faire approuver un processus de vente des actifs de White Birch par voie 
d'encan de type "Stalking Horse", ont donné lieu à plusieurs ordonnances du 
soussigné.  Certaines de ces ordonnances confirment de façon non-équivoque 
l'existence de la priorité de la créance du prêteur DIP et son droit de recevoir en 
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priorité des réclamations de tous les autres créanciers3 le remboursement de leur 
prêt temporaire. 


[27] Voir les jugements rendus les 10 septembre, 28 septembre, 15 octobre et 
9 décembre 2010.  Les requêtes de la Débitrice donnant lieu à ces ordonnances 
ont toutes été signifiées aux Requérants, y compris les Comités de retraite des 
employés non-syndiqués. 


[28] Ainsi, l'ensemble de la problématique invoquée par les Requérants sur 
l'existence de leur droit prioritaire basé sur une fiducie présumée prenant rang 
avant la priorité accordée au prêteur DIP remet en cause plusieurs jugements du 
soussigné accordant ou réitérant les droits prioritaires du prêteur DIP.  Or, les 
Requérants ont choisi de ne pas faire valoir leurs droits avant octobre 2011.  On 
leur oppose la tardiveté de leur intervention ainsi qu'une fin de non-recevoir pour 
cause de "chose jugée". 


[29] Lorsque les Requérants s'adresseront au Tribunal pour la première fois en 
octobre 2012, ils seront les premiers à reconnaître que leurs actions étaient alors  
provoquées par les conclusions de l'arrêt Indalex, d'une part et par l'apparente 
capacité de la Débitrice de reprendre le paiement des cotisations d'équilibre, 
d'autre part, et non sur leur ignorance du contenu ou de l'effet de l'ordonnance 
initiale, éliminant à toutes fins pratiques l'allégation d'un quelconque 
comportement fautif de la part de la Débitrice dans la façon dont cette dernière 
s'est comportée dans l'ensemble du processus. 


[30] Selon la Débitrice et les autres intimés, les recours des Requérants sont 
tardifs et doivent être rejetés sur la base de la règle de la "Res Judicata".  Le 
Tribunal analysera cette question plus loin. 


[31] Voilà donc le contexte factuel du dossier lors de l'émission de la Requête 
pour jugement déclaratoire du syndicat.  Il y a lieu maintenant de voir quelle est 
la position des Requérants et des Intimés et d'identifier les questions que 
chacune de ces parties entendent soumettre au Tribunal. 


POSITION DES PARTIES ET COMMENTAIRES LIMINAIRES DU TRIBUNAL 


a) Le Syndicat 


[32] Le Syndicat plaide essentiellement que la suspension du versement des 
cotisations d'équilibre participe à l'accroissement du déficit actuariel de solvabilité 
des divers régimes de retraite impliqués.  Le Syndicat ajoute que la question des 
régimes de retraite est au cœur des négociations entre la Débitrice et ses 


                                            
3 Sauf deux créancières détentrices d'hypothèques légales de construction qui ont été présentes 


à toutes les étapes du débat et qui ont pris les moyens nécessaires pour faire valoir leurs 
droits. 
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employés et qu'en l'absence d'un règlement négocié, la restructuration de White 
Birch est en péril.  Le Syndicat allègue d'ailleurs que le défaut de verser ces 
cotisations contribue à réduire davantage la solvabilité des régimes et augmente 
d'autant l'écart séparant les parties d'une entente négociée. 


[33] Or, selon le Syndicat, White Birch a les liquidités nécessaires pour verser 
les cotisations d'équilibre car elle a pu rembourser 33 millions$ à son prêteur DIP 
à l'automne 20114.  En outre, les projections des flux de trésorerie (cash flow) 
pour la période allant de la fin novembre 2011 à la fin février 2012 permettent la 
reprise du versement desdites cotisations d'équilibre. 


[34] Comme principal argument, le Syndicat avance surtout que les principes 
de l'arrêt de la Cour d'appel de l'Ontario dans Re: Indalex Limited (2011) ONCA 
265 s'appliquent en l'instance, en ce que les cotisations d'équilibre font l'objet 
d'une fiducie présumée prenant sa source dans l'article 49 de la Loi sur les 
régimes supplémentaires de rente du Québec. 


[35] Les conclusions de la requête amendée du syndicat se lisent ainsi: 


BIFFER et SUPPRIMER le paragraphe 20 de l'Ordonnance initiale 
pour valoir à compter du 1er novembre 2011; 


ORDONNER aux Débitrices et mis en cause de verser les cotisations 
d'équilibre à la caisse des régimes de retraite des travailleurs et 
retraités syndiqués représentés par le Syndicat-requérant et ce, 
rétroactivement à compter du 1er novembre 2011; 


DÉCLARER que (�) les cotisations d'exercice, les cotisations 
d'équilibre et les intérêts accumulés non versés par les Débitrices et 
mis en cause à la caisse des régimes de retraite des travailleurs et 
retraités syndiqués représentés par le Syndicat-requérant (�) sont 
soustraites à la priorité des prêteurs DIP en l'instance; 


DÉCLARER que les Débitrices et mis en cause ne peuvent procéder 
à un remboursement aux prêteurs DIP que sur autorisation de cette 
Cour avec avis préalable aux procureurs des parties; 


RENDRE toute autre ordonnance propre à sauvegarder les droits et 
recours du Syndicat-requérant et des travailleurs et retraités 
syndiqués qu'il représente; 


ORDONNER l'exécution provisoire du présent jugement nonobstant 
l'appel sans qu'il soit nécessaire de fournir un cautionnement; 


[36] Dans son plan d'argumentation et sa plaidoirie orale, le Syndicat soulève 
plus spécifiquement que: 
                                            
4 Rapport du Contrôleur du 17 novembre 2011. 
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a) au cours du mois d'octobre 2011, la Débitrice White Birch a 
remboursé 33 millions$ au prêteur DIP.  Or, ce montant représente 
environ l'équivalent des cotisations d'équilibre non versées par 
l'employeur aux divers régimes de retraite depuis l'ordonnance 
initiale.  Selon le Syndicat, cela démontre la capacité financière de 
White Birch de reprendre le paiement des cotisations d'équilibre. 


b) si, au lieu de rembourser une partie de son financement 
intérimaire, White Birch avait choisi de verser ses cotisations 
d'équilibre (ce dont elle avait, semble-t-il, les moyens), elle aurait 
cessé d'aggraver le déficit actuariel des divers régimes de retraite 
d'un montant équivalent; 


c) les projections de flux de liquidités de White Birch pour les 
prochains mois laissent supposer que White Birch a les moyens de 
reprendre le paiement des cotisations d'équilibre et, en 
conséquence, le Tribunal devrait modifier l'ordonnance initiale en 
conséquence et lever cette suspension à compter d'une date qu'il 
lui appartiendra de fixer; 


d) la Loi sur les régimes complémentaires de retraite du Québec5 
(LRCR) est une loi d'ordre public dont la vocation sociale est très 
importante, que le Tribunal se doit de protéger.  Les prestations de 
retraite sont assimilées à une forme de rémunération différée et 
doivent recevoir une protection allant au-delà des autres dettes de 
l'entreprise; 


e) les principes de l'arrêt Indalex de la Cour d'appel de l'Ontario 
doivent recevoir pleine application en l'instance, compte tenu du fait 
que l'article 49 LRCR crée une fiducie statutaire réputée à l'égard 
des cotisations non versées par l'employeur, ce qui inclut les 
cotisations d'équilibre.  Les dispositions de l'article 49 LRCR sont 
d'ailleurs au même effet que celles du Pension Benefits Act de 
l'Ontario6 (ci-après "PBA") et notamment à celles de l'article 57 
PBA; 


f) toutefois, le Syndicat reconnaît que la fiducie présumée de l'article 
49 LRCR ne vaudrait que pour les cotisations échues et non 
payées, les cotisations non-échues ne constituant qu'une simple 
"dette de l'employeur" au sens de l'article 228 LRCR.  En d'autres 
termes, les déficits actuariels de fin de régime (comme celui que 
l'on retrouve dans l'affaire Indalex alors que le régime des salariés 


                                            
5 LRQ c. R-15.1. 
6 RSO 1990 c. P-8. 


20
12


 Q
C


C
S


 1
67


9 
(C


an
LI


I)







500-11-038474-108                                PAGE : 14 
 


 


est en liquidation) font l'objet d'une fiducie présumée dans le PBA 
(voir article 57(4) PBA) tandis que l'article 228 LRCR ne crée 
aucune telle fiducie présumée; 


g) ainsi, pour le Syndicat, la fiducie de l'article 49 LRCR a pour effet 
de retirer du patrimoine de la Débitrice l'ensemble des cotisations 
d'équilibre non versées, car elles-ci ne font pas partie de l'actif de la 
Débitrice; 


h) la Cour d'appel de l'Ontario dans Indalex a aussi jugé que la LACC 
ne pouvait mettre de côté les dispositions d'ordre public du PBA et 
que la doctrine de préséance ou de suprématie de la législation 
fédérale sur la législation provinciale (doctrine of paramountcy) ne 
pouvait s'appliquer car la démonstration n'avait pas été faite que 
l'incompatibilité des deux régimes juridiques alléguée par la 
Débitrice avait été clairement démontrée.  Le Syndicat allègue ici 
que c'est White Birch qui a le fardeau de prouver que la loi 
québécoise doit ici céder le pas à l'objectif général de la LACC de 
permettre la création de super-priorités l'emportant sur les fiducies 
présumées créées par une loi provinciale dans un contexte de 
restructuration d'entreprises en difficulté.  Or, selon le Syndicat, 
non seulement cette preuve n'a pas été faite mais les chiffres du 
contrôleur, dans ses projections de liquidités, démontrent que la 
Débitrice détient la marge de manœuvre suffisante pour payer les 
cotisations d'équilibre suspendues depuis deux ans ou, à tout le 
moins, de reprendre le paiement mensuel de celles-ci; 


i) finalement, le Syndicat soumet que la LACC n'a pas 
spécifiquement exclu la fiducie présumée de l'article 49 LRCR de 
son champ d'application ainsi que les autres fiducies présumées 
établies par les diverses lois provinciales en matière de régimes de 
retraite.  S'appuyant sur certains commentaires des arrêts Century 
Services Inc. c. Canada (Procureur Général)7 et G.M.A.C. c. T.C.T. 
Logistics Inc.8, le Syndicat plaide que pour faire échec à une fiducie 
présumée provinciale par l'application de la LACC, il faut un texte 
clair et explicite.  Or, l'absence d'un tel texte fait en sorte qu'une 
telle fiducie continue de produire ses effets. 


[37] Dans sa plaidoirie orale, l'avocat du Syndicat a donc réitéré les trois 
conclusions recherchées, soit: 


                                            
7 2010, 3 RCS 379. 
8 2006, 2 RCS 123. 
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- la levée de la suspension du paiement des cotisations 
d'équilibre à compter de novembre 2011; 


- un jugement déclaratoire confirmant l'existence d'une fiducie 
présumée et opposable à la Débitrice découlant de l'article 
49 LRCR; 


- l'assujettissement de tout remboursement de capital en 
faveur du prêteur DIP, à l'approbation préalable du Tribunal. 


[38] A titre de commentaire liminaire, le Tribunal expose que, sur la levée de la 
suspension du paiement des cotisations d'équilibre, l'argument du Syndicat 
repose entièrement sur des considérations factuelles sur lesquelles le Tribunal 
reviendra plus loin.  Cependant, il faut noter que l'argument ici présenté est basé 
sur une projection des flux de liquidités de White Birch qui ne tiennent compte 
que des obligations courantes de la Débitrice dans un contexte de protection 
contre toute réclamation antérieure au 24 février 2010.  Aucune démonstration 
n'a été faite sur la capacité de la Débitrice de rencontrer ces paiements 
d'équilibre dans un contexte où elle ne bénéficierait pas de la protection de la 
LACC.  Autrement dit, les Requérants allèguent que la Débitrice a actuellement 
les moyens de reprendre le paiement des cotisations d'équilibre.  Or, une telle 
proposition ne peut tenir que si ces cotisations ne sont pas affectées par 
l'ordonnance initiale à cause de la fiducie de l'article 49 LRCR.  Sinon, il n'y aurait 
aucune raison de permettre une telle reprise au détriment des autres créanciers 
de la Débitrice qui, eux, voient leurs réclamations suspendues. 


[39] Or, il est tout à fait logique, dans un contexte de réorganisation sous 
l'empire de la LACC, de voir une amélioration importante des flux de liquidités 
pendant la période de protection, c'est-à-dire pendant la période où la Débitrice 
opère alors qu'elle est à l'abri de toutes les dettes qui ont causé l'état 
d'insolvabilité dans lequel elle se trouvait juste avant l'ordonnance initiale.  De 
plus, la situation financière actuelle de la Débitrice est de beaucoup améliorée du 
seul fait que le prêteur DIP a pu avancer quelques 125 millions$ à White Birch, 
dont 92 millions$ sont encore non-remboursés.  Tous ces éléments devraient 
être pris en compte dans l'analyse de cette proposition. 


[40] Le second volet porte sur l'application des constats de fait et de droit 
effectués par la Cour d'appel dans Indalex.  Nous reviendrons en détail sur ce 
point. 


[41] Ce volet nous amènera aussi à discuter de l'effet de cette fiducie 
présumée par rapport à la LACC.  L'effet d'une telle fiducie présumée est-il 
véritablement de soustraire complètement des actifs de la Débitrice le plein 
montant des cotisations d'équilibre?  Cela voudrait dire que toute restructuration 
au Québec ne pourrait se faire que sous réserve du respect intégral de toutes les 
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obligations de la Débitrice envers les régimes de retraite de ses employés.  Plus 
spécifiquement, cela nous amènera à déterminer la portée intentionnelle des 
articles 11.8 et 37 LACC qui, selon le Syndicat,  ne mentionnent pas les fiducies 
présumées provinciales en faveur des régimes provinciaux de retraite sous 
l'empire de lois telles que le PBA ou la LRCR. 


[42] Dans le cas présent, les déficits actuariels de tous les régimes de retraite 
seraient de l'ordre de 311 millions$ alors que la vente de la totalité des actifs de 
White Birch et du Bear Island n'a rapporté que 271 millions$.  Comme tout déficit 
actuariel finit un jour ou l'autre par se transformer en une cotisation d'équilibre 
(assumant une non-terminaison du régime), il s'en suivrait, si le Syndicat a 
raison, que la Débitrice n'a plus aucun actif à gérer ou aucun actif utilisable à des 
fins de réorganisation.  Si les Requérants ont raison, autant "fermer les livres" 
tout de suite… 


[43] Finalement, le Syndicat soulignera une fois de plus que selon l'arrêt 
Indalex, il appartient à la partie qui veut s'en prévaloir de déterminer la portée de 
la primauté du droit fédéral en l'espèce. 


b) Les Requérants Retraités 


[44] Deux groupes de retraités sont intervenus au débat. 


[45] Le premier groupe est constitué d'un Regroupement d'employés retraités 
de White Birch – Stadacona, tant ex-employés syndiqués qu'ex-cadres. 


[46] Leur position soulève les mêmes arguments factuels que ceux qui sont 
avancés par le Syndicat: 


a) suspension du paiement des cotisations d'équilibre; 


b) demande de levée de ladite suspension; 


c) capacité de la Débitrice de reprendre le paiement desdites 
cotisations d'équilibre, compte tenu des trois élément suivants: 


i) liquidités suffisantes permettant à la Débitrice de faire un 
premier remboursement du financement temporaire DIP de 
l'ordre de 33 millions$ en octobre 2011; 


ii) liquidités suffisantes permettant à la Débitrice de reprendre le 
paiement desdites cotisations d'équilibre à compter du 1er 
novembre 2011, compte tenu de l'état de ses liquidités 
actuelles; 
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iii) assujettissement de tout remboursement de capital en faveur 
du prêteur DIP à l'approbation préalable et expresse de la 
Débitrice. 


[47] Leurs conclusions sont ainsi formulées: 


ORDONNER aux Débitrices et aux mises en cause, de recommencer 
à verser ses contributions de cotisation d'équilibre dans les régimes 
de retraite de l'intervenante à compter du 1er novembre 2011. 


 ORDONNER aux Débitrices et mises en cause d'effectuer le 
paiement de tout remboursement de capital et d'intérêt sur le 
financement intérimaire DIP en fiducie auprès du contrôleur, jusqu'à 
ce que cette Cour puisse statuer sur les prétentions de 
l'intervenante et ses membres sur ces sommes. 


ORDONNER aux Débitrices et mises en cause de n'effectuer aucun 
paiement additionnel de frais de gestion sans y avoir été autorisées 
au préalable par jugement de cette Cour. 


ORDONNER l'exécution provisoire du présent jugement malgré 
appel et sans qu'il soit nécessaire de fournir un cautionnement. 


LE TOUT sans frais, sauf en cas de contestation. 


[48] Les Retraités de White Birch – Stadacona plaident plus spécifiquement 
que la question de la suspension du paiement des cotisations d'équilibre doit être 
soumise au même processus que lors de la suspension originale, c'est-à-dire 
non seulement de faire le constat qu'il s'agit de cotisations pour des services 
rendus avant la date de l'ordonnance initiale mais aussi qu'il est approprié de 
prononcer une telle suspension, compte tenu des liquidités de la Débitrice.  Or, 
ces liquidités, selon les derniers rapports du contrôleur et selon la preuve 
administrée à l'enquête, permettraient, aux dire de ces Retraités, la reprise du 
paiement desdites cotisations.  Cet argument présuppose, cependant, que les 
cotisations d'équilibre jouissent d'une certaine priorité par rapport aux autres 
créanciers de White Birch, ce qui nous ramène forcément à la question de la 
validité de la fiducie présumée dont fait mention l'article 49 LRCR. 


[49] Lesdits Retraités ajoutent qu'en tout état de cause, le Tribunal a le droit et 
le pouvoir de réviser les termes et conditions de l'ordonnance initiale en vue de 
permettre le paiement de telles cotisations, tant en vertu de sa discrétion 
judiciaire qu'en vertu de la clause de retour ("come-back clause"). 


[50] Quant au reste des arguments de ce groupe de Retraités, ils portent sur 
les mêmes questions que celles qui sont soulevées par le Syndicat. 
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c) Les Comités de retraite des régimes de retraite d'employés non-
syndiqués de Papiers Masson Ltée ("PML"), F.F. Soucy et de 
Stadacona 


[51] Ces trois comités de retraite administrent les trois régimes de retraite 
d'employés non-syndiqués des trois usines de White Birch au Québec.  Ils 
demandent tous la levée de la suspension des cotisations d'équilibre pour une 
période initiale de trois mois à partir du 1er février 2012 ainsi qu'une modification 
de l'ordonnance initiale. 


[52] Ils admettent d'emblée que White Birch a effectivement versé lesdites 
cotisations d'équilibre jusqu'au 31 décembre 2009 mais que ces versements sont 
suspendus depuis le 24 février 2010 (date de l'ordonnance initiale).  Ils admettent 
aussi que White Birch a, depuis l'ordonnance initiale, continué de verser les 
cotisations d'exercice payables par cette dernière. 


[53]  Ils allèguent, en outre, que les déficits actuariels desdits régimes au 31 
décembre 2010 ont continué de se creuser jusqu'au 30 septembre 2011 et que, 
selon les derniers rapports disponibles (au 31 décembre 2010), le déficit total des 
régimes de retraite des employés non-syndiqués des trois usines de White Birch 
s'élevait à 52 626 000,00$ et le degré de solvabilité desdits régimes était de 


- 63% pour PML 
- 70% pour Stadacona 
- 69% pour F.F. Soucy9 


alors qu'en date du 31 octobre 2011, les estimations des déficits actuariels 
seraient de 


- 53% pour PML 
- 61% pour Stadacona 
- 60% pour F.F. Soucy10 


[54] Les Comités de retraite requérants prétendent que l'évolution de 
l'encaisse de White Birch indique que l'entreprise détient actuellement les 
liquidités nécessaires pour reprendre le versement des cotisations d'équilibre. 


[55] Il faut, cependant, mettre certaines des allégations des requérants dans 
leur contexte.  Tel que l'affirme la firme Mercer dans ses notes liminaires aux 
trois rapports précités (R-1, R-2 et R-3), 


�" Un rapport d'évaluation est une mesure de la situation financière 
estimative d'un régime de retraite à une date précise.  Il ne permet 
pas de prévoir la situation financière future du régime ni de 


                                            
9 Pièces R-1, R-2 et R-3 annexées à la requête desdits comités de retraite. 
10 Pièces WB-2 et M-1. 
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déterminer si l'actif de la caisse de retraite sera suffisant dans 
l'avenir pour verser les prestations prévues. "11 


[56] Cela ne veut pas dire, cependant, que la situation n'est pas aussi critique 
que les Requérants le prétendent.  Si les régimes de retraite doivent être liquidés 
dans un avenir rapproché, les prestataires actuels et futurs des rentes de retraite 
risquent effectivement de subir une perte importante.  La quantification exacte de 
cette perte dépend cependant de bien d'autres facteurs. 


[57] Les conclusions recherchées par ces requérants sont donc les suivantes: 


DÉCLARER comme étant suffisante la signification de la présente 
Requête Amendée; 


ACCUEILLIR la présente Requête Amendée; 


ORDONNER aux Débitrices et mis en cause de verser les cotisations 
d'équilibre (�) aux caisses des Régimes de retraite (�) non-
syndiqués, à compter du 1er (�) février 2012, pour une période de 
trois (3) mois, soit la somme de 722 279$ par mois, pour un total de 2 
166 837$; 


DÉCLARER que cette Cour est saisie de cette Requête afin de 
convoquer les parties au moment opportun pour réévaluer la 
situation factuelle et financière de WHITE BIRCH afin de décider si 
les versements des cotisations d'équilibre doivent continuer; 


DÉCLARER que les ordonnances rendues sont sans préjudice aux 
droits et recours des parties et ne sont aucunement une 
renonciation à ceux-ci; 


RENDRE toute autre ordonnance propre à sauvegarder les droits et 
recours des requérants; 


ORDONNER l'exécution provisoire du présent jugement nonobstant 
l'appel, sans qu'il soit nécessaire de fournir un cautionnement; 


LE TOUT sans frais (�). 


[58] Donc, le principal argument factuel soulevé par ces requérants est que la 
Débitrice a suffisamment de liquidités actuellement pour verser les cotisations 
d'équilibre. 


[59] Quant aux arguments de droit invoqués, ils sont similaires à ceux du 
Syndicat: 


                                            
11 Rapport R-1, page ii 
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a) depuis le jugement de la Cour d'appel de l'Ontario dans Indalex, il 
doit être reconnu que les cotisations d'un employeur au Québec à 
un régime de retraite – ce qui inclut les cotisations d'équilibre – font 
l'objet d'une fiducie créée par la loi et ne font donc pas partie de 
l'actif de la Débitrice assujetti à la LACC; 


b) ainsi, l'ordonnance initiale du 24 février 2010 serait sans effet sur 
l'obligation de la Débitrice de verser lesdites cotisations et 
l'ordonnance du Tribunal permettant à la Débitrice de suspendre 
ces paiements doit être levée; 


c) en tout état de cause, les sommes dues par la Débitrice au titre des 
cotisations d'équilibre doivent être versées prioritairement à la 
créance du prêteur DIP, quelle que soit la qualification de cette 
dernière. 


d) Position de la Débitrice et des autres Intimés 


[60] White Birch conteste la position du Syndicat et des Retraités sur plusieurs 
points. 


[61] La Débitrice soumet que: 


a) les cotisations d'équilibre ont fait l'objet d'une décision de 
suspension de la part du Tribunal au tout début du processus.  Sur 
la base de celle-ci, le prêteur DIP a accepté de financer les 
opérations de la Débitrice pendant sa période de restructuration.  
On ne saurait donc ré-écrire le scénario sur lequel plusieurs 
décisions importantes ont été prises en vue d'assurer la survie de 
l'entreprise qui, étant insolvable, aurait vraisemblablement dû 
déposer son bilan et faire cession de ses biens; 


b) les super-priorités accordées dans l'ordonnance initiale ne peuvent 
aujourd'hui être mises de côté au profit des régimes de retraite; 


c) l'ordonnance initiale a fait l'objet d'un débat ouvert auquel le 
Syndicat a été invité à participer.  Par exclusion (les régimes de 
retraite faisant partie intégrante des conventions collectives), les 
régimes de retraite des employés syndiqués ont été forcément mis 
au courant de la requête introductive d'instance, des conclusions 
recherchées et des ordonnances rendues le 24 février 2010; 


d) la suspension des cotisations d'équilibre en février 2010 était 
d'ailleurs conforme aux dispositions de la LACC et à leur 
interprétation par les tribunaux.  C'est ce qui ressort notamment 
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des commentaires de la juge Sarah Pepall de la Cour supérieure 
de l'Ontario dans Re:  Fraser Papers Inc. (2009) 55 CBR (5th) 217; 


e) d'ailleurs, l'obligation de verser des cotisations d'équilibre est une 
obligation qui précède la date de l'ordonnance initiale.  Cette 
obligation naît des dispositions de la LRCR et ne provient 
aucunement de la fourniture de services après l'émission de 
l'ordonnance initiale (article 11.01 LACC). 


f) la Débitrice allègue que la démonstration de son incapacité de se 
restructurer dans l'éventualité d'une non-suspension a été faite de 
manière concluante lors du débat sur l'émission de l'ordonnance 
initiale.  Elle a aussi démontré la nécessité d'obtenir un 
financement temporaire DIP sur la base des représentations alors 
faites devant le Tribunal, tant par la Débitrice elle-même que par le 
Contrôleur; 


g) quant au remboursement d'une somme de 33 millions$ au prêteur 
DIP, cette opération ne constitue, selon la Débitrice, qu'un simple 
ajustement du montant emprunté à l'origine qui s'est avéré non-
nécessaire.  Elle allègue aux paragraphes 54, 55 et 56 de sa 
contestation écrite: 


54.  In proceeding with such repayment, the WB Group did 
not hand over operating profits to the DIP Lenders, but 
simply returned to the DIP Lenders a portion of the amount 
initially borrowed under the interim Credit Financing 
Agreement; 


55.   It is important to note that the total amount borrowed by 
the WB Group was set in advance of the filing of the Motion 
for the Issuance of an Initial Order, on the basis of expected 
liquidity needs, as explained at paragraphs 26 and following 
of the Report of the Proposed Monitor dated February 23rd, 
2010; 


56.  However, this amount was intentionally higher than 
what was considered to be immediately necessary by the 
WB Group's financial advisors, in order to minimize the risk 
of encountering further liquidity crises in the future, and in 
order to avoid being at the mercy of the DIP Lenders in the 
event that further funds became necessary at a later stage 
(requiring a re-negotiation of the Interim Financing Credit 
Agreement and/or further interim financing); 


h) sur la question du paiement des frais de gestion de 3% des ventes 
brutes, telle somme est non seulement justifiée dans les 
circonstances et fait partie des obligations de la Débitrice depuis 
2005.  D'ailleurs, le paiement de tels frais de gestion est conforme 


20
12


 Q
C


C
S


 1
67


9 
(C


an
LI


I)







500-11-038474-108                                PAGE : 22 
 


 


aux exigences du marché.  Par exemple, pour la même période, 
les frais de gestion payés par AbitibiBowater, sa principale 
concurrente, sont de l'ordre de 3.68% des ventes.  Ces frais de 
gestion s'inscrivent donc dans la normalité des choses et ne 
constituent donc pas une obligation extraordinaire dans les 
circonstances. 


i) la Débitrice plaide que les Requérants sont désormais forclos de 
demander de revoir la priorité des charges établies par 
l'ordonnance initiale, vu la tardiveté de leur démarche.  Les 
Requérants ont été informés dès le début du processus 
(contrairement à ce qui semble s'être produit dans l'affaire Indalex).  
Les parties intéressées et directement concernées par l'impact 
d'une modification aussi draconienne de la priorité des charges 
établies par l'ordonnance initiale doivent pouvoir se fier à la stabilité 
des jugements des tribunaux et ne peuvent être requis de prendre 
des décisions importantes sur la base de tels jugements, pour 
ensuite voir ces décisions modifiées.  La Débitrice invoque donc la 
règle de la Res Judicata en faveur du maintien des ordonnances 
déjà rendues en l'instance. 


j) finalement, la Débitrice prétend que l'arrêt Indalex ne peut servir 
d'autorité soutenant la thèse qu'en toutes circonstances les 
cotisations d'équilibre bénéficient d'une charge prioritaire prenant 
rang avant celle du prêteur DIP.  Même la Cour d'appel de l'Ontario 
reconnaît ce principe et entrevoit que la LACC puisse permettre la 
création de super-priorités prenant rang devant certaines fiducies 
présumées de droit provincial.  Dans la mesure où une telle fiducie 
présumée existe légalement et véritablement, alors la doctrine de 
préséance du droit fédéral sur le droit provincial (doctrine of 
paramountcy) doit recevoir application. Cela est d'autant plus clair 
et limpide, dans un comme celui-ci, que sans ce recours à la 
doctrine de préséance et sans la protection apportée à la LACC lui 
permettant de procéder ainsi, toute tentative de restructuration 
devient illusoire. 


k) analysant la situation juridique particulière de l'arrêt Indalex, la 
Débitrice complète son argument en suggérant que 


a) la notion de "constructive trustee" n'a aucune 
application au Québec; 


b) la LRCR ne crée pas une véritable fiducie au sens du 
Code civil du Québec; 
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LES QUESTIONS 


[62] Si l'on regroupe l'ensemble des arguments des parties, il semble se 
dégager certaines questions principales auxquelles le Tribunal doit d'abord 
répondre. 


[63] Dans un premier temps, la question de l'impact de l'arrêt Indalex s'impose.  
Il faut donc analyser les principaux éléments de cette affaire et décider: 


a) si la LRCR, au même titre que le PBA, crée une fiducie présumée à 
l'égard des cotisations d'équilibre normalement dues et payables 
par la Débitrice et qui font actuellement l'objet d'une suspension; 


b) si, aux termes de la LRCR, la Débitrice est soumise à une 
obligation fiduciaire, eu égard au paiement des cotisations 
d'équilibre, envers les divers régimes de retraite des employés 
syndiqués et non-syndiqués de White Birch; 


c) en l'absence d'une fiducie réelle et valide en droit québécois 
portant sur les cotisations d'équilibre, y a-t-il lieu à ce stade de 
maintenir une quelconque ordonnance de sauvegarde à l'égard des 
remboursements de capital payables au prêteur DIP? 


d) Indépendamment de ce qui précède, y a-t-il lieu de lever la 
suspension du paiement des cotisations d'équilibre?  Plus 
spécifiquement: 


i) la Débitrice a-t-elle les ressources nécessaires pour 
acquitter ces cotisations d'équilibre? 


ii) Le Tribunal doit-il favoriser ou prioriser les créances des 
régimes de retraite au détriment des autres créanciers de 
White Birch? 


iii) Y a-t-il une portion des cotisations d'équilibre qui se 
rapportent aux "cliffs" qui constituent non pas une cotisation 
d'équilibre mais une cotisation pour services courants?  Si 
oui, y a-t-il lieu d'en ordonner le paiement à titre de 
cotisation d'exercice? 


[64] Suivront alors, si nécessaire, l'analyse des autres questions soulevées par 
les divers intervenants. 


 


 


20
12


 Q
C


C
S


 1
67


9 
(C


an
LI


I)







500-11-038474-108                                PAGE : 24 
 


 


DISCUSSION 


[65] Les cotisations d'équilibre d'un régime de retraite à prestations 
déterminées sont des sommes payables par l'employeur requises pour éponger 
le déficit actuariel de solvabilité d'un tel régime. 


[66] En effet, il est acquis et non contesté qu'une cotisation d'équilibre résulte 
d'un déficit de solvabilité d'un régime de retraite à une date donnée. 


[67] La solvabilité d'un régime de retraite est calculée en fonction d'une 
hypothétique terminaison du régime à une date donnée et en tenant compte de 
certains critères.  Normalement, un régime de retraite doit être en mesure de 
payer la totalité des prestations de retraite à tous les participants, qu'ils soient 
actifs ou retraités selon les termes dudit régime.  Si le capital (ou Caisse de 
retraite) s'avère insuffisant, il doit être augmenté par des cotisations annuelles de 
l'employeur jusqu'à ce que l'équilibre entre le capital disponible dans la caisse de 
retraite et les obligations du régime envers ses participants soit atteint. 


[68] Cette insuffisance donnant lieu à des cotisations d'équilibre provient 
ordinairement de plusieurs sources.  Principalement, elle provient d'un mauvais 
rendement du capital investi (mauvaises conditions du marché, incapacité de 
rencontrer le taux de rendement prévu, vieillissement des participants, retraites 
anticipées, etc.) 


[69] Une fois le déficit de solvabilité déterminé par les actuaires-conseil du 
régime, celui-ci est réparti sur un certain nombre d'années et renfloué par 
l'employeur par tranches mensuelles. 


[70] Actuellement, une grande partie des industries ayant mis en place des 
régimes de retraite à prestations déterminées font face à de sérieuses crises de 
solvabilité et sont donc tenues de verser d'importantes cotisations d'équilibre. 


[71] Dans le cas spécifique qui nous occupe, le déficit de solvabilité des 
régimes de retraite des employés syndiqués et non-syndiqués, actifs et retraités 
obligeait la Débitrice à payer des cotisations d'équilibre de l'ordre de                    
1 413 110,00$ par mois, ce qui fut fait jusqu'au 31 décembre 200912. 


[72] Aucune cotisation d'équilibre n'a été versée en 2010 ou en 201113. 


[73] Au 24 février 2010, le déficit de solvabilité de tous les régimes de retraite 
était estimé à 200 millions$14. 


                                            
12 Paragraphe 108, Requête introductive d'instance du 23 février 2010. 
13 Voir Admissions des parties, 25 janvier 2012. 
14 Idem. 
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[74] Au 31 octobre 2011, le déficit de solvabilité de tous les régimes de retraite 
était estimé à 310 millions$15. 


[75] A compter du 1er janvier 2012, les cotisations d'équilibre mensuelles 
seraient de l'ordre de 2 875 000,00$ par mois16. 


[76] Il est évident que le non-paiement des cotisations d'équilibre a contribué 
grandement à l'augmentation du déficit actuariel de solvabilité.  Cette contribution 
serait de l'ordre de 59.8 millions$ environ. 


LA QUESTION DES "CLIFFS" 


[77] Un autre facteur important serait l'effet de ce qu'on appelle les "cliffs", pour 
un montant d'environ 32 millions$ (28 millions$ pour les employés syndiqués et  
4 millions$ pour les employés non-syndiqués). 


[78] Les "cliffs" surviennent lorsqu'un salarié atteint l'âge de 55 ans.  Un tel 
salarié acquiert alors des droits à des prestations additionnelles.  Ces prestations 
ne sont pas reconnues à l'avance dans le passif de solvabilité. Étant donné que 
plusieurs salariés ont atteint l'âge de 55 ans depuis la date de l'ordonnance 
initiale, il s'ensuit que le déficit actuariel de solvabilité au 31 octobre 2011 a 
augmenté des montants estimatifs précités (28 millions$ + 4 millions$). 


[79] Le Syndicat et les retraités syndiqués et non-syndiqués prétendent que 
cette charge, prenant naissance après la date de l'ordonnance initiale ne 
constitue donc pas une charge pour services passés devant être traitée sur le 
même plan que les charges servant au calcul des cotisations d'équilibre. 


[80] Le Tribunal entend disposer de cette question immédiatement. 


[81] Il apparaît évident que les "cliffs" sont des avantages payables par les 
régimes de retraite concernés lorsqu'un salarié atteint un certain palier d'âge.  
Tant que le salarié n'atteint pas l'âge de 55 ans, il n'y a pas lieu de comptabiliser 
ces avantages dans les obligations des régimes de retraite envers ces 
participants.  Par contre, le fait de ne pas comptabiliser ces charges ne font pas 
de ces montants une dette de la Débitrice prenant naissance après la date de 
l'ordonnance initiale et résultant de services rendus depuis cette date par un 
salarié donné. 


[82] Ces "cliffs" ne sont donc d'aucune façon des obligations visées par l'article 
11.01(a) de la LACC. 


                                            
15 Idem. 
16 Idem. 
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[83] D'ailleurs, et pour plus de certitude sur ce que constitue un "cliff", le 
Tribunal a requis du procureur du Syndicat qu'il en précise la nature17.  Dans une 
lettre du 21 mars 2012, Me Saint-André expose, tout en référant aux pièces WB-
1 et WB-218: 


" Le « cliff » comporte deux dimensions: 


1) Un supplément d'appoint payable jusqu'à 65 ans; 


2) Le droit de recevoir la vie durant une rente de retraite 
sans réduction à compter de 57 ans. 


Pour être éligible au « cliff » , le participant actif doit avoir atteint 
l'âge de 55 ans et compter 20 ans de service reconnu.  Le participant 
actif qui est éligible au « cliff » et qui prend sa retraite avant 57 ans 
reçoit une rente réduite de 0.5% pour chaque mois qui reste à courir 
jusqu'à l'âge de 57 ans ainsi qu'un supplément d'appoint réduit de 
2/3% par mois précédant 57 ans. " 


[84] Donc, le « cliff » est une prestation additionnelle de retraite payable à un 
retraité qui justifie d'une ancienneté de 20 ans19.  Si cette prestation vient 
augmenter le déficit actuariel de solvabilité d'un régime de retraite, cela n'est pas 
dû au fait que le prestataire a travaillé pour la Débitrice depuis la date de 
l'ordonnance initiale jusqu'à sa retraite à 55 ans car pendant cette dernière 
période, la Débitrice a versé toutes ses contributions d'exercice (i.e. toutes ses 
contributions pour service courant). 


[85]  De plus, une très grande partie de cette charge additionnelle est 
directement reliée au fait que le prestataire a travaillé au moins 18 des 20 
dernières années avant l'émission de l'ordonnance initiale. 


[86] L'article 11.01(a) LACC oblige la Débitrice à payer intégralement et 
immédiatement la valeur des services rendus par ses employés après la date de 
l'ordonnance initiale.  Cela a été fait par le paiement des salaires et autres 


                                            
17 Courriel du soussigné du 21 mars 2012. 
18 Voir pièce WB-1, page 44 du Rapport d'évaluation actuarielle du Régime de retraite des 


employés syndiqués de PML, pages 40 et 41 du Rapport d'évaluation actuarielle du Régime 
complémentaire de retraite des employés syndiqués de bureau de F.F. Soucy, pages 41 et 
42 du Rapport d'évaluation actuarielle du Régime complémentaire de retraite des employés 
syndiqués d'usine de F.F. Soucy et pages 43 et 44 du Rapport d'évaluation actuarielle du 
Régime de retraite des employés syndiqués de Stadacona.  A la page 12 du rapport WB-2, la 
valeur du «cliff» pour les nouveaux participants ayant atteint l'âge de 55 ans est évaluée à 
225,000.00$ par participant.  La valeur totale apparaît au paragraphe 3 de la liste 
d'admissions, il s'agit d'un montant de 28 M$ pour les travailleurs syndiqués. 


19 Dans le cas des régimes de retraite des employés non-syndiqués, les conditions sont 
légèrement différentes mais non-significatives. 
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avantages payable aux salariés ainsi que par le paiement des cotisations 
d'exercice aux régimes de retraite concernés. 


[87] En conséquence, les « cliffs » ne doivent pas être traités différemment 
des autres charges grevant le passif des régimes de retraite et aucune portion de 
ces charges ne doit être ajoutée aux cotisations d'exercice payables et payées 
par la Débitrice. 


[88] La Cour d'appel de l'Ontario s'est penchée sur un cas similaire dans 
l'affaire Sproule v. Nortel Networks Corporation, 2009 ONCA 833 (en appel d'un 
jugement du juge G. Morawetz (2009) 55 CBR (5th) 68), suite à la suspension 
par la Débitrice de certains paiements effectués à certains employés retraités20.  
Quoique les paiements en question ne soient pas similaires à des "cliffs", la 
question de savoir si les paiements en question, dus après l'ordonnance initiale, 
constituaient une obligation visée par l'article 11.3(a) LACC (maintenant 11.01(a) 
LACC).  Les paragraphes suivants du jugement de la Cour d'appel sont 
pertinents: 


[8] The Union�s motion requested an order directing Nortel to 
resume those periodic payments as required by the collective 
agreement.  The Union�s argument hinges on s. 11.3(a) of the CCAA. 
 At the time this appeal was argued, it read as follows:  


11.3 No order made under section 11 shall have the effect of 


(a) prohibiting a person from requiring immediate payment for 
goods, services, use of leased or licensed property or other 
valuable consideration provided after the order is made. 


[9]      The Union�s argument before the motion judge was that the 
collective agreement is a bargain between it and Nortel that ought 
not to be divided into separate obligations and therefore the 
�compensation� for services performed under it must include all of 
Nortel�s monetary obligations, not just those owed specifically to 
those who remain actively employed.  The Union argued that the 
contested periodic payments to Former Employees must be 
considered part of the compensation for services provided after 
January 14, 2009, and therefore exempted from the order of that date 
by s. 11.3(a) of the CCAA.   


[10]   The motion judge dismissed this argument.  The essence of his 
reasons is as follows at para. 67: 


                                            
20 Voir paragraphe [6] de la décision de la Cour d'appel:  …"The three kinds of periodic payments 


at issue in this proceeding are monthly payments under the Retirement Allowance Plan 
(RAP), payments under the Voluntary Retirement Option (VRO) and termination and 
severance payments to unionized employees"… 
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The flaw in the argument of the Union is that it equates the 
crystallization of a payment obligation under the Collective 
Agreement to a provision of a service within the meaning of s. 
11.3.  The triggering of the payment obligation may have 
arisen after the Initial Order but it does not follow that a 
service has been provided after the Initial Order.  Section 11.3 
contemplates, in my view, some current activity by a service 
provider post-filing that gives rise to a payment obligation 
post-filing.  The distinction being that the claims of the Union 
for termination and severance pay are based, for the most 
part, on services that were provided pre-filing.  Likewise, 
obligations for benefits arising from RAP and VRO are again 
based, for the most part, on services provided pre-filing.  The 
exact time of when the payment obligation crystallized is not, 
in my view, the determining factor under section 11.3.  Rather, 
the key factor is whether the employee performed services 
after the date of the Initial Order.  If so, he or she is entitled to 
compensation benefits for such current service. 


[89] Tel qu'indiqué ci-haut, la portion des obligations de la Débitrice reliée au 
travail de ces employés après l'ordonnance initiale a été couverte par les 
cotisations d'exercice ("current service"). 


[90] La Cour d'appel de l'Ontario a aussi retenu l'argument du juge Morawetz 
qui a interprété restrictivement l'application de l'article 11.3(a) LACC (maintenant 
11.01(a) LACC): 


[17] Second, we also agree with the motion judge when he stated 
at para. 66: 


  In my view, section 11.3 is an exception to the general stay 
provision authorized by ssection 1 provided for in the Initial 
order.  As such, it seems to me that section 11.3 should be 
narrowly construed. 


[91] Puis, elle ajoute: 


[20] Can it be said that the payment required for the services 
provided by the continuing employees of Nortel also extends to 
encompass the periodic payments to the former employees in 
question in this case?  In our opinion, for the following reasons the 
answer is clearly no. 


[21]     The periodic payments to former employees are payments 
under various retirement programs, and termination and severance 
payments.  All are products of the ongoing collective bargaining 
process and the collective agreements it has produced over time.  
As Krever J.A. wrote regarding analogous benefits in Metropolitan 
Police Service Board v. Ontario Municipal Employees Retirement 
Board et al. 1999 CanLII 3763 (ON CA), (1999), 45 O.R. (3d) 622 (C.A.) 
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at 629, it can be assumed that the cost of these benefits was 
considered in the overall compensation package negotiated when 
they were created by predecessor collective agreements.  These 
benefits may therefore reasonably be thought of as deferred 
compensation under those predecessor agreements.  In other 
words, they are compensation deferred from past agreements but 
provided currently as periodic payments owing to former employees 
for prior services.  The services for which these payments constitute 
�payment� under the CCAA were those provided under predecessor 
agreements, not the services currently being performed for Nortel.   


[92] Le soussigné est donc d'avis que les "cliffs" ne sont pas des charges qui 
prennent naissance après l'ordonnance initiale.  Ces charges proviennent 
d'obligations contractuelles antérieures à l'ordonnance initiale et l'augmentation 
du déficit actuariel des divers régimes de retraite n'est pas le résultat du fait que 
ces salariés ont travaillé pour la Débitrice après l'ordonnance, compte tenu du 
paiement par cette dernière des cotisations d'exercice. 


L'AFFAIRE INDALEX 


[93] Comme se plaisent à le dire certains auteurs21, la Cour d'appel d'Ontario a 
"jeté la consternation" dans la communauté juridique et comptable oeuvrant dans 
le domaine de l'insolvabilité et de la restructuration d'entreprises au Canada 
lorsqu'elle a décidé que le reliquat d'une vente d'actifs devait être versé non pas 
au prêteur DIP mais à des caisses de retraite d'employés de la société Indalex 
afin de compenser, du moins partiellement, les déficits actuariels des fonds de 
pension concernés. 


[94] Dans sa décision, la Cour d'appel d'Ontario s'est démarquée de la 
jurisprudence antérieure en décidant que les déficits actuariels des régimes de 
retraite, compensés sous forme de paiements d'équilibre par les employeurs, 
pouvaient, dans certains cas, jouir d'une priorité sur celle des prêteurs DIP. 


[95] Les faits pertinents de l'affaire Indalex se résument ainsi:  en avril 2009, 
Indalex se met sous la protection de la LACC.  Deux semaines plus tôt, sa 
compagnie-mère Indalex US s'était prévalue des dispositions du Chapitre 11 
américain. 


[96] Le financement intérimaire (DIP) a été assumé par un groupe 
d'investisseurs syndiqués (les Prêteurs) dont Indalex US.  Cette dernière  a aussi 
garanti le remboursement du DIP aux autres Prêteurs. 


                                            
21 Comment on Indalex Limited By Ronald B. Davis Canadian Business Law Journal (2011), vol. 


51, pp. 447 à 460. 
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[97] Le financement DIP était aussi assorti d'une charge super-prioritaire 
usuelle stipulant que ladite super-priorité prendrait rang devant toute autre 
créance garantie, fiducie ou autres charges statutaires ou conventionnelles. 


[98] Indalex était aussi l'administrateur de deux régimes de retraite à 
prestations déterminées:  le régime des employés salariés ("Salaried Plan") et le 
régime des cadres ("Executive Plan"). 


[99] Or, le régime des salariés était en liquidation depuis déjà deux ans avant 
l'émission de l'ordonnance initiale tandis que le régime des cadres ne l'était pas.  
Les deux régimes accusaient cependant des déficits actuariels importants.  Au 
31 décembre 2008, le déficit était de l'ordre de 1 795 600,00$ pour le régime des 
salariés et, au 15 juillet 2009, le déficit du régime des cadres était de                   
3 200 000,00$. 


[100] Le 20 juillet 2009, Indalex a requis l'autorisation de vendre ses actifs et de 
distribuer le produit net de la vente aux prêteurs DIP.  Compte tenu du prix 
obtenu, cela voulait dire que les déficits actuariels des régimes de retraite 
précités ne seraient pas comblés et qu'aucun autre créancier d'Indalex ne 
recevrait quoique ce soit dans un contexte d'arrangement. 


[101] Les syndicats et certains représentants des retraités ont donc contesté le 
schéma de distribution du produit de la vente.  Ces deux groupes d'opposants 
ont invoqué que la loi ontarienne créait des fiducies présumées à l'égard des 
sommes provenant de la vente des actifs, soustrayant ainsi les créances des 
régimes de retraite à l'application de l'ordonnance initiale.  Au surplus, les 
opposants ont soulevé que la Débitrice, en sa qualité d'administrateur des 
régimes, avait une obligation fiduciaire envers lesdits régimes et avait violé cette 
obligation, notamment en ne donnant pas avis aux retraités de l'octroi d'une 
super-priorité au prêteur DIP, laquelle pouvant alors avoir préséance aux fiducies 
présumées en question. 


[102] Lors de la fermeture de la transaction de vente des actifs d'Indalex le      
31 juillet 2009, le produit de la vente s'est avéré insuffisant pour rembourser les 
Prêteurs DIP.  Indalex US a donc dû couvrir la différence aux termes de sa 
garantie. 


[103] Le juge Colin Campbell22 de la Cour supérieure de l'Ontario a entendu la 
requête des employés et des retraités cadres en première instance.  Il a 
notamment décidé que l'on ne pouvait invoquer l'argument de fiducies 
présumées à l'égard de l'un ou l'autre des régimes.  Il a écrit ce qui suit: 


[14]           The second objection by certain retirees and employees 
involves a claim based on a statutory deemed trust said to be in 


                                            
22 2010 ONSC 1114. 
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respect of certain funds held by the Monitor proposed to be reserved 
from the funds for distribution on closing to the DIP Lenders. 


� 


 [18]           There are two groups of retired employees at issue in this 
matter. Those represented by Mr. Hatnay and his colleagues seek a 
declaration that the amount of $3.2 million, which represents the 
wind up liability said to be owing by the Applicants to the Retirement 
Plan for Executive Employees of Indalex Canada and Associated 
Companies (the �Executive Plan�) and which is currently held in 
reserve by the Monitor, is subject to the deemed trust for the benefit 
of the beneficiaries of the Executive Plan under section 57(4) of the 
PBA. The Pensioners further seek an order that such amounts are 
not distributable to other creditors of the Applicants and are to be 
paid into the fund of the Executive Plan and that such orders and 
declarations survive any subsequent bankruptcy of the Applicants. 


[104] Le juge Campbell, s'appuyant sur la jurisprudence antérieure, a rejeté 
l'argument de fiducie présumé: 


[37]           In Toronto Dominion Bank v. Usarco Ltd., [1991] 42. E.T.R. 
235, Ont. C.J. (Gen. Div.), Farley J. dealt with the deemed trust 
provisions under what is now section 57(4) of the PBA in a context 
in which a declaration was sought prior to a bankruptcy petition. He 
said at paragraph 26: 


It therefore appears to me that the deemed trust provisions 
of subs. 58(3) and (4) only refer to the regular contributions 
together with those special contributions which were to 
have been made but were not. In this situation, that would 
be the regular and special payments that should have been 
made but were not (as reflected in the report of December 
31, 1988), together with any regular or special payments 
that were scheduled to have been made by the wind-up 
date, July 13, 1990, but were not made. This is contrasted 
with the obligation of Usarco to fully fund its pension 
obligations as of the wind-up date pursuant to s. 76(1). It is 
recognized in these circumstances, however, that the bank 
will have a secured position which will prevail against 
these additional obligations as to the special payments, 
which have not yet been required to be paid into the fund. 
Sadly, it is extremely unlikely there will be a surplus after 
taking care of the bank to allow the pension fund to be fully 
funded for this (the likelihood being that the wind-up 
valuation of assets and liabilities of the pension fund will 
show a deficiency.) 


             (soulignements ajoutés) 
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[38]           The issue was dealt with again in Ivaco Inc. Re. [2006] 25 
C.B.R. [5th] 176. (Ont. C.A.), J. Laskin J.A. speaking for the Court of 
Appeal noted at paragraph 38 that "in a series of cases, the Supreme 
Court of Canada has repeatedly said that a province cannot, by 
legislating a deemed trust, alter the scheme of priorities under the 
federal statute." 


[39]           Paragraph 44 of that decision states:  


At para. 11 of his decision, the motions judge said that both 
unpaid contributions and wind-up liabilities are deemed to 
be held in trust under s. 57(3).  In his earlier decision in 
Toronto-Dominion Bank v. Usarco (1991), 42 E.T.R 235, 
Farley J. said, at para. 25, that the equivalent legislation 
then in force under the Pension Benefits Act, 1987, S.O. 
1987, c.35 referred only to unpaid contributions, not to 
wind-up liabilities.  I think that the statement in Usarco is 
correct, but I do not need to resolve the issue on this 
appeal. 


             (soulignements ajoutés) 


[40]       In the text "Essentials of Canadian Law-Pension Law" 
(Toronto: IrwinLaw, 2006) author Ari N. Kaplan at page 396 states: 


The PBA does not expressly state whether a funding 
deficiency on the wind up of a pension plan is secured by 
the deemed trust, but it appears that the deemed trust is 
intended to apply to the deficiency to the extent it relates to 
employer contributions and remittances due and owing to 
the pension fund on wind up, but which have not been 
paid." 


[41]           The author goes on in the next paragraph: 


The deemed trust does not extend to the obligation of an 
employer to fund pension obligations that have not yet 
become due or which "crystallize" only upon the windup of 
the pension plan. 


The Usarco decision referred to above is the foundation for that 
statement. 


[42]           In his paper given at an Insight Conference, "Pension 
Management in Insolvency and Restructuring: What Is At Stake?" 
September 20, 2005, Gregory J. Winfield at page 29 states: 


Of particular note to secured creditors will be the fact that 
the courts have determined that the deemed trust created 
under that OPBA does not extend to the unfunded pension 
liability upon the windup of the plan, but is limited to the 
outstanding unremitted contributions that are past due 
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plus those arising in respect of the stub period. 
Accordingly while the entirety of the pension fund shortfall 
remains an obligation of the employer, and an obligation 
exists under the OPBA to fund this deficiency over a period 
not exceeding five years from the date of wind up, at 
present this is an unsecured claim on the assets of the 
debtor." [Reference omitted] 


             (soulignements ajoutés) 


[43]           The difficulty in reconciling the requirements of the pension 
statute with the regime of the CCAA is that a company such as 
Indalex is entitled to carry on business and to make payments in the 
ordinary course of such business including those that may be 
required under the initial order which may well, as here, include 
certain ongoing pension obligations while in CCAA. 


[44]           Were it not for the provisions in s. 31 of the Regulations, 
Indalex would have had under s. 75 of the PBA to pay in as of the 
date of wind-up any Plan deficiency. Section 31 of the Regulation as 
anticipated in s. 75 of the Act spreads that into five equal annual 
instalments. 


[45]           One obvious purpose behind the provision in s. 31 of the 
Regulation is to ease the burden on the Company to enable it to 
have the funds to operate its normal business operations while it 
earns the revenue to make up the deficiency. 


[46]           The pension issues that have arisen given the nature of the 
recent recession, as here, are often complex and pit as adversaries 
creditors of a corporation who most often having advanced funds 
under security which creditors assert give them priority as to the 
repayment, as against employees many of whom are long-term or 
even retired who have seen the assets supporting their pensions 
decrease in value, risking the payments to which the employees are 
otherwise entitled by the terms of the plan of which they are 
members. 


[47]           In circumstances such as this, the Court does not have the 
mandate to exercise the discretion to do what it or any group might 
consider fair and equitable. The federal insolvency legislation in 
force (the CCAA and BIA) provide schemes of priority among 
creditors commencing with those who have security over the assets 
of the company. Pitted against those with security are those 
unsecured creditors who must share in whatever is left over after the 
secured creditors are paid. 


[48]           Employees or retired employees are entitled to pensions in 
accordance with the contractual terms of their pension plan. In 
certain circumstances those contractual terms will be augmented by 
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the provisions of the PBA to the extent that they do not conflict with 
federal insolvency legislation. In some of these circumstances, a 
"deemed trust" will arise. 


[49]           In this case I have concluded there is no conflict between the 
federal and provincial legislation. I find that as of the date of closing 
and transfer of assets there were no amounts that were "due" or 
"accruing due" on July 20, 2010. On that date, Indalex was not 
required under the PBA or the Regulations thereunder to pay any 
amount into the Plan. There was an annual payment that would have 
become payable as at December 31, 2009 but for the stay provided 
for in the Initial Order under the CCAA. 


[50]           Since as of July 20, 2009, there was no amount due or 
payable, no deemed trust arose in respect of the remaining 
deficiency arising as at the date of wind-up. 


[51]           Since under the initial order priority was given to the DIP 
Lenders, they are entitled to be repaid the amounts currently held in 
escrow. Those entitled to windup deficiency remain as of that date 
unsecured creditors. 


[105] La Cour d'appel de l'Ontario, dans une décision unanime, a renversé la 
décision du tribunal inférieur en retenant que les circonstances particulières du 
dossier faisaient en sorte que les sommes alors détenues par le contrôleur et 
provenant de la vente des actifs devaient être versées aux régimes de retraite 
plutôt qu'au prêteur DIP, malgré la super-priorité accordée lors de l'ordonnance 
initiale et de l'autorisation de prêt. 


[106] Pour ce faire, la Cour d'appel de l'Ontario a d'abord décidé que l'article 
57(4) du Pensions Benefit Act faisait en sorte que le déficit de solvabilité du 
régime des salariés, alors en liquidation, faisait l'objet d'une fiducie présumée et 
donc que la somme requise pour équilibrer ce déficit devait être soustraite des 
actifs de la Débitrice. 


[107] Malgré le fait que la Cour d'appel reconnaissait le pouvoir de la Cour 
supérieure de l'Ontario de déterminer une super-priorité en faveur d'un prêteur 
intérimaire DIP sous l'empire de la LACC et même de créer cette même super-
priorité prenant rang devant la fiducie présumée du Pensions Benefits Act (PBA), 
le principe cardinal, devant néanmoins s'appliquer en l'instance selon la Cour 
d'appel, stipule que la loi provinciale continuait et devait continuer de s'appliquer 
en  matière d'insolvabilité et de restructuration en l'absence d'une disposition 
expresse imposant la règle de préséance de la loi fédérale (doctrine of 
paramountcy).  La Cour d'appel a aussi ajouté que le fardeau de démontrer 
l'application de la préséance de la LACC sur la législation provinciale reposait 
entièrement sur les épaules de la partie qui l'invoquait, en l'occurrence la 
Débitrice.  Ce fardeau incluait donc la nécessité de démontrer d'abord 
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l'incompatibilité des lois fédérale et provinciale applicables et l'impossibilité de 
voir ces mêmes lois cohabiter dans un contexte donné. 


[108] Dans Indalex, la Cour d'appel n'a pas conclu à une telle incompatibilité et 
a donc décidé que le Pensions Benefits Act pouvait recevoir pleine application 
même si la Débitrice était sous la protection de la LACC.  La Cour d'appel a 
même précisé que parce que l'ordonnance initiale ne spécifiait pas expressément 
que la super-priorité accordée au prêteur DIP prenait rang devant celui de la 
fiducie présumée de la loi ontarienne sur les régimes de retraite, cette fiducie 
avait donc préséance sur la super- priorité du DIP. 


[109] Dans le cas du régime des cadres, la Cour d'appel a jugé que la fiducie 
présumée de l'article 57(4) du PBA ne pouvait pas s'appliquer parce que le 
régime n'était pas en mode de liquidation lors de l'émission de l'ordonnance 
initiale.  La Cour s'est donc prévalue d'autres principes d'équité et d'obligations 
fiduciaires de la part de Indalex envers les deux régimes de pension pour 
conclure à l'obligation de Indalex de verser les cotisations d'équilibre requises 
pour rétablir la solvabilité du régime des cadres.  Pour ce faire, la Cour d'appel a 
décidé ceci: 


[138] I turn next to the question of breach. 


[139] As previously noted, when Indalex commenced CCAA 
proceedings, it knew that the Plans were underfunded and that 
unless additional funds were put into the Plans, pensions would be 
reduced.  Indalex did nothing in the CCAA proceedings to fund the 
deficit in the underfunded Plans.  It took no steps to protect the 
vested rights of the Plans' beneficiaries to continue to receive their 
full pension entitlements.  In fact, Indalex took active steps which 
undermined the possibility of additional funding to the Plans.  It 
applied for CCAA protection without notice to the Plans' 
beneficiaries.  It obtained a CCAA order that gave priority to the DIP 
lenders over "statutory trusts" without notice to the Plans' 
beneficiaries.  It sold its assets without making any provision for the 
Plans.  It knew the purchaser was not taking over the Plans.  It 
moved to obtain orders approving the sale and distributing the sale 
proceeds to the DIP lenders, knowing that no payment would be 
made to the underfunded Plans.  And, Indalex US directed Indalex to 
bring its bankruptcy motion with the intention of defeating the 
deemed trust claims and ensuring that the Reserve Fund was 
transferred to it.  In short, Indalex did nothing to protect the best 
interests of the Plans' beneficiaries and, accordingly, was in breach 
of its fiduciary obligations as administrator. 


           (soulignements ajoutés) 
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[110] Une fois cela constaté, la Cour d'appel a jugé que Indalex avant violé ses 
obligations de "constructive trustee" envers les retraités ("plan beneficiaries").  
Disons tout de suite que la notion de "constructive trust" ici retenue ne pourra 
vraisemblablement pas être applicable au Québec.  De plus, comme nous le 
verrons plus loin, la loi québécoise diffère de la loi ontarienne sur la notion 
d'administrateur des régimes de retraite et on devra donc se poser la question de 
savoir si la loi québécoise impose une telle responsabilité à l'employeur.  Notons 
finalement que, dans les faits, le comportement de White Birch diffère 
sensiblement de celui de Indalex, notamment dans la manière utilisée pour 
obtenir l'émission de l'ordonnance initiale et dans les divers avis donnés au 
Syndicat. 


[111]  Les auteurs Robert Thornton et Kirsten Thompson23dans leur critique de 
l'arrêt Indalex24 ont ainsi défini le rôle de l'employeur sous l'empire du PBA: 


" The PBA creates two distinct roles in relation to pension plans.  
The first role is that of the plan administrator which carries out the 
operation and administration of the pension plan.  Most of the legal 
duties in respect of the pension plan arise from this role, including 
the fiduciary duties owed to the pension plan beneficiaries.  These 
obligations arise both at common law and by the nature of section 
22 of the PBA. 


The plan sponsor, the employer, is the other distinct role.  The 
sponsor carries out non-administrative functions related to a 
pension plan; these functions include establishing the plan, 
amending the plan, winding-up the plan and funding the plan.  In 
carrying out these functions, the plan sponsor/employer is entitled 
to act in its self-interest and has been held not to be in a fiduciary 
relationship to the beneficiaries of the plan.  Directors of a 
corporation owe a common law and statutory duty to act in the best 
interests of the corporation, not any particular stakeholder.  The 
PBA expressly permits an employer plan sponsor to fulfill the role of 
the plan administrator and clearly contemplates one corporation 
performing both roles. 


The Court found that Indalex, as administrator, failed to take steps to 
enforce its lien and charge against the assets of Indalex under 
section 57(5) or the PBA.  The Court noted that its findings, however, 
were heavily fact-driven. 


           (soulignements ajoutés) 


                                            
23 Avocats Thornton Grant Finnigan, Toronto. 
24 "The Implications of Indalex on Restructuring in Canada Annual Review of Insolvency Law, 


2011, pp. 45-66. 
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[112] L'arrêt Indalex soulève donc plusieurs questions fort importantes, dont 
certaines résultent des faits particuliers de l'affaire et d'autres résultent de la 
reconnaissance de l'existence d'une fiducie présumée et d'obligations de 
"constructive trustee" de la part de l'employeur, notions juridiques que l'on ne 
peut, d'emblée, transposer au Québec. 


[113] Cette affaire, actuellement pendante devant la Cour suprême du Canada25 


[114] Certains aspects de la décision de la Cour d'appel doivent être relevés. 


[115] D'abord, la conduite d'Indalex, d'une part, et ses obligations à l'égard des 
divers régimes de retraite ont pesé lourdement dans la balance26.  Les étapes du 
dossier Indalex se sont succédées très rapidement.  On perçoit dans l'opinion de 
la Cour d'appel que cette "rapidité d'agir" aurait contribué au problème, comme si 
Indalex avait voulu mettre les régimes de retraite devant un fait accompli.  Le tout 
débute le 20 mars 2009, aux Etats-Unis (protection de Indalex US sous l'empire 
du Chapitre 11) suivi de l'ordonnance initiale sous la LACC en date du 3 avril 
2009).  Le prêt DIP, assorti de la super-priorité habituelle, est accordé le 8 avril 
2009 et, dès le 20 juillet 2009, la vente des actifs et la distribution du produit de la 
vente sont déjà réglés.  La vente est conclue le 31 juillet 2009.  Tout s'est passé 
très rapidement et sans que les régimes de retraite ne soient véritablement 
impliqués.  La rapidité avec laquelle toutes ces étapes se son déroulées, sans 
que les régimes de retraite ne soient réellement invités au débat, semble donc 
avoir joué un rôle dans le processus décisionnel de la Cour. 


[116] En l'instance, les faits ne sont pas les mêmes et l'implication du Syndicat 
remonte au tout début des procédures.  De plus, les régimes de retraite des 
employés non-syndiqués sont forcément au courant de ce qui se passe dès la 
suspension des paiements de cotisations d'équilibre et ont accès à toutes les 
procédures et jugements rendus depuis février 2010. 


[117] La décision de la Cour d'appel sur l'existence d'une fiducie présumée et 
sur ses effets en vertu du droit de la Common Law, ne peut s'importer au Québec 
à cause des particularismes du droit civil et des nouvelles dispositions du Code 
civil de 1994 sur la fiducie. 


[118] Dans le cas du régime des cadres qui ne bénéficie pas du "deemed trust" 
de l'article 57(4) PBA, la Cour d'appel se replie sur la violation par Indalex de son 
obligation fiduciaire à titre d'"administrator and sponsor".  La juge Gillese écrit: 


                                            
25 Autorisation de pourvoi accordée le 1er décembre 2011 (dossier CSC 34308).  Audition sur le 


fond prévue le 5 juin 2012. 
26 Pour une analyse de ces questions, voir l'article de Shawn Dunphy et Andrea Boctor intitulé 


"Do Hard Facts Make Bad Law", Annual Review of Insolvency Law, 2011, p. 67 et suivantes. 
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[116]      For the reasons that follow, I accept the appellants� 
submission that Indalex breached its fiduciary obligations as 
administrator during the CCAA proceedings.  I deal with the 
question of what flows from that finding when deciding the issue of 
remedy.   


[117]      It is clear that the administrator of a pension plan is subject 
to fiduciary obligations in respect of the plan members and 
beneficiaries. These obligations arise both at common law and by 
virtue of s. 22 of the PBA. 


[118]      The common law governing fiduciary relationships is well 
known.  A fiduciary relationship will be held to exist where, given all 
the surrounding circumstances, one person could reasonably have 
expected that the other person in the relationship would act in the 
former�s best interests.  The key factual characteristics of a fiduciary 
relationship are: the scope for the exercise of discretion or power; 
the ability to exercise that power unilaterally so as to affect the 
beneficiary�s legal or practical interests; and, a peculiar vulnerability 
on the part of the beneficiary to the exercise of that discretion or 
power 


� 


[120]      Section 22 of the PBA also imposes a fiduciary duty on the 
administrator in the administration of the plan and fund.  As well, it 
expressly prohibits the administrator from knowingly permitting its 
interest to conflict with its duties in respect of the pension fund.  The 
relevant provisions in s. 22 read as follows:  


Care, diligence and skill 


22.  (1) The administrator of a pension plan shall 
exercise the care, diligence and skill in the 
administration and investment of the pension fund that 
a person of ordinary prudence would exercise in 
dealing with the property of another person. 


Special knowledge and skill 


(2) The administrator of a pension plan shall use in the 
administration of the pension plan and in the 
administration and investment of the pension fund all 
relevant knowledge and skill that the administrator 
possesses or, by reason of the administrator�s 
profession, business or calling, ought to possess. 


� 
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Conflict of interest 


(4) An administrator � shall not knowingly permit the 
administrator�s interest to conflict with the 
administrator�s duties and powers in respect of the 
pension fund. 


� 


[144]      Even if I am in error in concluding that Indalex was in 
breach of its common law fiduciary obligations, I would find that its 
actions amounted to a breach of s. 22(4) of the PBA.  Section 22(4) 
prohibits an administrator from knowingly permitting its interest to 
conflict with its duties and powers in respect of the pension fund.  
Under s. 57(5) of the PBA, as administrator, Indalex had a lien and 
charge on its assets for the amount of the deemed trust.  Any steps 
that it might have taken pursuant to s. 57(5), as administrator, would 
have been in respect of the pension fund.  Thus, if nothing else, 
Indalex�s actions during the CCAA proceedings demonstrate that it 
permitted its corporate interests to conflict with the administrator�s 
duties and powers that flow from the lien and charge.    


[145]      Having found that Indalex breached its fiduciary obligations 
to the Plans� beneficiaries, the question becomes: what flows from 
such a finding?  I address that question below when considering the 
issue of how to distribute the Reserve Fund.  At that time I will return 
to the arguments of the Monitor and Sun Indalex to the effect that 
such a finding is largely irrelevant in these proceedings. 


[119] Comme nous le verrons plus loin, White Birch n'est ni l'administrateur ou 
le "sponsor" des régimes de retraite en vertu du droit québécois.  En l'instance, la 
Débitrice ne peut être taxée de violation d'une obligation fiduciaire à moins que la 
LRCR ne lui en impose une, ce qui n'est pas le cas. 


[120] Donc, le jugement de la Cour d'appel de l'Ontario dans Indalex se 
démarque de la jurisprudence antérieure à bien des égards. 


[121] Dans un premier temps, la Cour d'appel retient l'existence d'une fiducie 
présumée aux termes de l'article 57(4) PBA qui se lit comme suit: 


Liquidation 


(4)    Si un régime de retraite est liquidé en totalité ou en partie, 
l'employeur qui est tenu de cotiser à la caisse de retraite est réputé 
détenir en fiducie pour le compte des bénéficiaires du régime de 
retraite un montant égal aux cotisations de l'employeur qui sont 
accumulées à la date de la liquidation, mais qui ne sont pas encore 
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dues aux termes du régime ou des règlements.  L.R.O. 1990, chap. 
P.8, par. 57(4) 


Ce texte doit être complété par le paragraphe 6 dudit article 57 qui énonce: 


 Champ d'application des par. (1), (3) et (4) 


(6) Les paragraphes (1), (3) et (4) s'appliquent, que les sommes aient été ou 
non gardées à part des autres sommes ou biens de l'employeur.  L.R.O. 
1990, chap. P-8, par. 57(6). 


[122] Cependant, la Cour d'appel ne discute ni n'analyse la question de 
l'existence ou non d'une fiducie réelle dans un contexte de common law.  Cela 
est, en somme, accepté comme tel.  On ne peut importer ce même concept en 
droit québécois sans faire les ajustements nécessaires au concept de fiducie au 
sens du Code civil. 


[123] La Cour d'appel de l'Ontario refuse aussi de reconnaître aux ordonnances 
antérieures rendues par le Tribunal d'instance (dans le cadre de sa gestion et de 
sa supervision du processus sous l'empire de la LACC) une quelconque valeur 
décisionnelle faisant en sorte que l'on ne puisse, ex post facto, rouvrir un débat 
déjà décidé et sur la foi desquelles décisions les parties ont agi de bonne foi.  
Voici comment la juge Gillese pose le problème: 


[146]      The U.S. Trustee submits that even if the PBA creates a 
deemed trust for any wind up deficiencies in the Plans, the appeals 
should be dismissed because the underlying motions are an 
impermissible collateral attack on previous orders made in the CCAA 
proceedings.  His argument runs as follows. 


[147]      The Initial Order, the June 12, 2009 order and the Sale 
Approval order (the �Court Orders�) are all valid, enforceable court 
orders.  The Court Orders gave super-priority rights to the DIP 
lenders and Indalex U.S. is subrogated to those rights.  None of the 
Court Orders were appealed and no party sought to have them set 
aside or varied.  As the appellants� motions seek to alter the priorities 
established by the Court Orders, they should be barred because they 
are an impermissible collateral attack on those orders.          


[148]      I do not accept this submission for three reasons, the first 
two of which can be shortly stated.   


[149]      First, this submission is an attack on the underlying 
motions.  As such, it ought to have been raised below.  The Former 
Executives say that the collateral attack doctrine was raised for the 
first time on appeal.  Certainly, if it was raised below, the CCAA judge 
makes no reference to it.  As a general rule, it is not appropriate to 
raise an issue for the first time on appeal.  The exceptions to this 
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general rule are very limited and do not apply in this case: see 
Cusson v. Quan, 2009 SCC 62 (CanLII), [2009] 3 S.C.R. 712, at paras. 
36-37.    


[150]      Second, the USW and the Former Executives raised the 
matter of the deemed trusts in the CCAA proceedings.  The CCAA 
judge designed a process by which their claims would be resolved.  
They followed that process.  The USW and Former Executives can 
scarcely be faulted for complying with a court-designed process.  
Further, the Sale Approval order acknowledged the deemed trust 
issue in that it required the Monitor to hold funds in reserve that were 
sufficient to satisfy the deemed trust claims. That acknowledgment is 
inconsistent with a subsequent claim of impermissible collateral 
attack. 


[151]      Third, as I will now explain, an appreciation of the CCAA 
regime makes it apparent that the collateral attack rule does not 
apply in the circumstances of this case. 


[124] Avec égards pour l'opinion contraire, les deux premiers motifs de rejet de 
ce principe ne s'applique pas en l'instance:  la question est ici soulevée en 
première instance et les Requérants ne soulèvent pas la question dans un 
contexte de résolution de leur réclamation mais dans un contexte où la LACC ne 
s'applique tout simplement pas aux cotisations d'équilibre.  


[125] Quant au troisième argument retenu par la Cour d'appel, il est basé sur le 
fait que pour qu'elles soient opposables aux Requérants, les décisions du 
Tribunal doivent avoir été rendues alors que les Requérants étaient au courant 
du fait que leurs droits étaient en jeu: 


[154]      The CCAA regime is designed to deal with all matters during an 
insolvent company�s attempt to reorganize.  The court-ordered stay of 
proceedings ensures that there is only one forum where parties can put 
forth their arguments and claims.  By pre-empting other legal proceedings, 
the stay gives a corporation breathing space, which promotes the 
opportunity for reorganization.   


[155]      The CCAA regime is a flexible, judicially supervised reorganization 
process that allows for creative and effective decisions: see Century 
Services Ltd. v. Canada (Attorney General), 2010 SCC 60 (CanLII), [2010] 3 
S.C.R. 379, at para. 21.  The CCAA judge is accorded broad discretion 
because the proceedings are a fact-based exercise that requires ongoing 
monitoring and because there is often a need for the court to act quickly.  
There is an underlying assumption, however, that the CCAA proceedings 
will provide an opportunity for affected persons to participate in the 
proceedings.  
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[126] Comme nous avons pu le constater plus haut dans ces motifs, la situation 
factuelle des Requérants est à l'opposé de celle des requérants dans Indalex.  
Les Requérants savent depuis le début des procédures que la super-priorité 
accordée aux prêteurs DIP passe devant les cotisations d'équilibre. 


[127] Finalement, la Cour d'appel de l'Ontario se démarque de l'opinion de la 
Cour suprême du Canada dans Century Services.  Avec égards, le Tribunal est 
d'avis que les principes de l'affaire Century Services militent fortement en faveur 
de la proposition voulant que la LACC ne reconnaît aucune fiducie législative 
présumée comme ayant préséance sauf celles prévues et expressément 
nommées et décrites à l'article 37 LACC. 


[128] Voyons maintenant l'application de toutes ces questions au dossier qui 
nous occupe. 


LES PRINCIPES ET LES CONCLUSIONS DE L'ARRÊT INDALEX EN COUR 
D'APPEL DE L'ONTARIO SONT-ILS SUSCEPTIBLES D'APPLICATION AU 
QUÉBEC? 


[129] Nous avons vu que la Cour d'appel de l'Ontario, dans Indalex, a confirmé 
l'existence d'une fiducie présumée en faveur d’un premier régime de retraite et 
qu’il y avait eu violation d’obligations fiduciaires de common law et prévues par la 
loi, donnant lieu à une fiducie constructoire27 «constructive trust» en faveur d'un 
second régime. 


[130] Le Tribunal doit donc répondre aux questions suivantes:  tout d'abord, la  
fiducie réputée de l'article 49 de la Loi sur les régimes complémentaires de 
retraite28 (ci-après «LRCR») peut-elle constituer une fiducie au sens du droit 
québécois?  


[131] Dans un second temps, le Tribunal doit décider si l'employeur, en général, 
a une obligation de fiduciaire à l'égard du régime de retraite? 


1. La nécessité d'une fiducie réelle 


[132] L'article 49 LRCR se lit comme suit:   


49.  Jusqu'à leur versement à la caisse de retraite ou à l'assureur, 
les cotisations et les intérêts accumulés sont réputés détenus en 
fiducie par l'employeur, que ce dernier les ait ou non gardés 
séparément de ses biens. 


                                            
27 Il est à noter que le «constructive trust» n'a pas été intégré par le législateur québécois dans le 


droit de la fiducie : Jacques BEAULNE, Droit des fiducies, 2e éd., coll. Bleue, Montréal, Wilson 
& Lafleur, 2005, par. 137, p. 119. 


28 L.R.Q., c. R-15.1. 
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[133] Il est nécessaire avant d'effectuer notre analyse de la fiducie réputée de 
l'article 49 LRCR de tracer un parallèle de la situation présente avec l'historique 
de la fiducie réputée en matière d'impôt sur le revenu. 


[134] C'est en 1980 que le juge Pigeon de la Cour suprême du Canada affirmait 
que la fiducie de recouvrement de la Loi de l'impôt sur le revenu29(ci-après 
«LIR») devait être de la nature d'une fiducie réelle pour exister et créer des 
effets30.  Ainsi, pour qu'une telle fiducie réelle puisse exister, les biens du 
débiteur devaient être séparés des déductions à la source perçues par 
l'employeur.  Son raisonnement était basé sur un comparatif de la fiducie réputée 
entre la LIR et celle que l'on retrouvait à la Loi sur le Régime de pensions du 
Canada31.  Dans le libellé de cette dernière loi, il y était inscrit aux articles 24(3) 
et 24(4) à l'époque: 


24(3) L'employeur qui a déduit de la rémunération d'un employé un 
montant au titre de la cotisation que ce dernier est tenu de verser, 
ou à valoir sur celle-ci, mais ne l'a pas remis au receveur général, 
doit garder ce montant à part, en un compte distinct du sien et il est 
réputé détenir le montant ainsi déduit en fiducie pour Sa Majesté. 


24(4) En cas de liquidation, de cession ou de faillite d'un 
employeur, un montant égal à celui qui, selon le paragraphe (3) est 
réputé détenu en fiducie pour Sa Majesté, doit être considéré comme 
étant séparé et ne formant pas partie des biens en liquidation, 
cession ou faillite, que ce montant ait été ou non, en fait, conservé 
distinct et séparé des propres fonds de l'employeur ou de la masse 
des biens; 


           (soulignements ajoutés) 


ce que les dispositions de la LIR ne comportaient pas à cette époque32. 


[135] Ce n'est que quelques années plus tard, en 1986, que le législateur 
modifia la Loi sur la faillite et l'insolvabilité (ci-après «LFI») pour y incorporer une 
mécanique de présomption qui fit en sorte que la fiducie n'avait plus à être une 
fiducie réelle pour exister33 et produire ses effets.   


[136] De nos jours, la situation a encore évolué et la LFI ne reconnaît que les 
fiducies réelles et non les fiducies présumées, à l'exception des fiducies 


                                            
29 L.R.C. 1985, c. 1 (5e supp.). 
30 Dauphin Plains Credit Union Ltd. c. Xyloid Industries Ltd., [1980] 1 R.C.S. 1182, p. 1196-1198. 
31 L.R.C. 1985, c. C-8. 
32 Louis L'HEUREUX, La fiducie réputée de la Loi de l'impôt sur le revenu, Toronto, Carswell, 


2002, p. 16. 
33 Id., p. 18. Voir pages 15 à 25 de cet ouvrage pour ce qui est de l'évolution législative de la 


fiducie réputée. 
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présumées prévues à l'article 67(3) LFI34.  Il en est de même en ce qui a trait à la 
LACC35.  Outre ces exceptions, en matière de faillite ou de restructuration, pour 
que les tribunaux puissent considérer une fiducie présumée comme étant une 
fiducie réelle au sens de la LFI ou de la LACC, elle doit satisfaire les critères du 
trust de la common law36.  Ces critères ont d'ailleurs été résumés ainsi par le 
juge Guertin dans l'affaire Chibou-vrac inc. (Syndic de) : 


 [87]    Ces critères d'identification d'une fiducie législative réelle au 
sens de l'article 67(1) a) L.F.I. sont : 


A) Concernant la validité de la création d'une fiducie: 


� la certitude que le constituant a voulu créer une fiducie 
(certainty of intention) 


�  la certitude quant aux biens visés par la fiducie (certainty of   
subject matter) 


�  la certitude quant aux bénéficiaires de la fiducie (certainty of 
objects) 


B) Concernant la survivance de la fiducie: 


�  la nécessité de pouvoir identifier précisément les biens au 
moment où ils sont réclamés 


[88]  Rappelons qu'indéniablement «[i]f any of the attributes are 
missing the Court will not find a trust.» »37 


[137] De plus, il est utile de mentionner que le législateur, en y insérant 
l'expression «malgré toute autre garantie» dans la LIR (art. 227(4), (4.1)), le 
Régime des pensions du Canada (art. 23(3), (4)) et dans d'autres lois telles que 
la Loi sur l'assurance-emploi (art. 86(2), (2.1)), voulait assurer une priorité de 
premier rang à ces fiducies présumées38.  La fiducie présumée visée par ces 
trois lois s'applique donc de manière continue et vise tous les biens qui se 
retrouvent en la possession du débiteur de manière rétroactive à la retenue 
initiale, et ce, jusqu'à ce que le débiteur ait remédié à son défaut39.  Ce type de 


                                            
34 Denis BROCHU, Précis de la faillite et d l'insolvabilité, 3e éd., Brossard, Publications CCH, 


2010, ¶ 665, p. 358-359. 
35 LACC, art. 37(2). 
36 Chibou-vrac inc. (Syndic de), [2003] R.J.Q. 2809, par. 85. 
37 Id., par. 87-88. 
38 Denis BROCHU, préc., note 11, ¶ 667, p. 359-361. Par contre, nous ne retrouvons pas cette 


expression à l'article 49 LRCR. 
39 Id., ¶ 667, p. 359-361. 
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fiducie élimine donc la nécessité de retracer l'origine du bien, ce qui constitue 
une caractéristique importante de la fiducie réelle40.  


[138] Un jugement récent de la Cour d'appel du Québec dans l'affaire Québec 
(Sous-ministre du Revenu) c. Service de Garantie Québec Inc. (Syndic de)41, se 
penche d'ailleurs sur la nécessité de l'existence d'une fiducie réelle pour qu'une 
disposition similaire à l'article 49 LRCR puisse produire ses effets. 


[139] Dans cette affaire, le sous-ministre réclamait certaines sommes déposées 
dans le compte de Service garantie Québec inc. (la Débitrice) en invoquant à la 
fois sa créance et l'existence d'une fiducie présumée soustrayant cette même 
créance de l'actif de la faillite. 


[140] La Cour d'appel a conclu qu'il n'existait aucune fiducie réelle en l'espèce 
et donc que les sommes déposées au compte bancaire faisaient partie du 
patrimoine de la Débitrice et devaient être dévolues au syndic.  Bien qu'il y eût et 
une fiducie présumée créée par l'effet de la loi à l'égard du ministère du Revenu, 
les taxes perçues, ayant été déposées et "mélangées" avec des sommes 
provenant d'autres sources, il était devenu impossible de retracer lesdites 
sommes.  Il ne pouvait donc pas y avoir fiducie réelle.  La juge Dutil se prononce 
ainsi à cet effet :  


" En vertu de cet article, il y avait donc une présomption que les 
montants détenus par la Banque en date du 10 juillet 2006 l'étaient 
en fiducie pour l'État.  Toutefois, ces montants perçus par la 
Débitrice avaient été déposés dans un compte où elle en détenait 
également d'autres provenant de différentes sources. Il ne s'agissait 
donc que d'une fiducie créée par l'effet de la LMR et non d'une 
fiducie réelle. [�] 


Je conclus donc que l'avis expédié en vertu de l'article 15 LMR n'a 
pas transformé cette fiducie présumée en fiducie réelle, ce qui aurait 
pu, effectivement, faire en sorte que ces biens ne soient pas compris 
dans le patrimoine de la Débitrice failli en vertu de l'alinéa 67(1)a) 
LFI. 


En effet, le paragraphe 67(2) LFI édicte que, sous réserve de 
certaines exceptions (dont entre autres les retenues à la source), un 
bien n'est pas considéré être détenu en fiducie aux fins de la LFI si, 
en l'absence d'une disposition législative, il ne l�était pas.  Or, c'est 
exactement le cas dans la présente affaire: les montants étaient 


                                            
40 Id., ¶ 667, p. 359-361. 
41 2009 QCCA 409; Voir également Bouloud (Syndic de), 2010 QCCS 4840, par. 63, 107 (appel 


principal rejeté et appel incident accueilli, C.A., 12-07-2011, 500-09-021127-105, 2011 QCCA 
1813); Chibou-vrac inc. (Syndic de), préc., note 16, par. 44. 
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réputés être détenus en fiducie en vertu de l'article 20 LMR, mais il 
n'existait aucune fiducie réelle. " 42 


            [Nos soulignements] 


[141] En droit québécois comme en droit canadien, les biens d'une société sont 
le gage commun de ses créanciers.  Ils doivent donc être utilisés à l'avantage 
commun à moins que, par exception, ces biens ne soient dévolus à des 
créanciers spécifiques. 


[142] Les créanciers de ces créances spécifiques seront toujours traités dans 
un contexte d'exception. 


[143] M. le juge Gaétan Dumas écrivait tout récemment en analysant l'article   
67 LFI et, plus spécifiquement, en commentant l'article 67(2)43: 


[63] Les biens d'un failli comprennent les intérêts dans un bien.  
C'est pourquoi seuls les biens détenus en fiducie mais réellement 
sortis du patrimoine du failli seront exclus.  Les biens détenus dans 
une fiducie créée par le seul effet de la loi ne peuvent être 
considérés détenus dans une fiducie et être exclus de la faillite.44 


[144] Il ajoute: 


[107] Pour qu'un bien en fiducie soit exclu du patrimoine du failli, 
les biens doivent être effectivement sortis de son patrimoine avant 
la cession de biens. 


[145] Les fiducies présumées contenues dans plusieurs lois fédérales ou 
provinciales ne font que présumer l'existence d'une fiducie.  Pour qu'une telle 
fiducie puisse réellement exister, il faut que selon le droit civil applicable, les 
éléments constitutifs d'une vraie fiducie doivent y avoir, en règle générale, une 
identification du bien.  C'est ce que la Cour suprême enseigne dans Colombie 
Britannique c. Henfrey Samson Bélair Ltd45.  La juge Dutil, dans Service Garantie 
Québec (Syndic de) 


[30] Dans l'arrêt Colombie-Britannique c. Henfrey, Samson, Belair 
Ltd [Colongie-Briatnnique], la Cour suprême explique que dès que le 


                                            
42 Québec (Sous-ministre du Revenu) c. Service de Garantie Québec (Syndic de), préc., note 18, 


par. 29, 31-32. 
43 Art. 67(2) LFI:  Sous réserve du paragraphe (3) et par dérogation à toute disposition législative 


fédérale ou provinciale ayant pour effet d'assimiler certains biens à des biens détenus en 
fiducie pour Sa Majesté, aucun des biens du failli ne peut, par l'application de l'alinéa (1)(a), 
être considéré comme détenu en fiducie pour Sa Majesté si, en l'absence de la disposition 
législative en question, il ne le serait pas. 


44 Bouloud (Syndic de) 201, QCCS 4840. 
45 (1989) 2 RCS 24 
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montant de la taxe est confondu avec d'autres sommes , il n'existe 
plus de fiducie de common law: 


[�] Au moment de la perception de la taxe, il y a fiducie légale 
réputée.  À ce moment-là, le bien en fiducie est identifiable et la 
fiducie répond aux exigences d'une fiducie établie en vertu des 
principes généraux du droit.  La difficulté que présente l'espèce, 
qui est la même que dans la plupart des autres cas, vient de ce 
que le bien en fiducie cesse bientôt d'être identifiable.  Le 
montant de la taxe est confondu avec d'autres sommes que 
détient le marchand et immédiatement affecté à l'acquisition 
d'autres biens de sorte qu'il est impossible de le retracer.  Dès 
lors, il n'existe plus de fiducie de common law.  Pour obvier à ce 
problème, l'al. 18(1)b) prévoit que la taxe perçue sera réputée 
être détenue de manière séparée et distincte des deniers, de 
l'actif ou du patrimoine de celui qui l'a perçue.  Mais, comme 
l'existence de la disposition déterminative le reconnaît 
tacitement, en réalité, après l'affectation de la somme, la fiducie 
légale ressemble peu à une fiducie véritable.[�] 


[31] Je conclu donc que l'avis expédié en vertu de l'article 15 LMR n'a pas 
transformé cette fiducie présumée en fiducie réelle, ce qui aurait pu, 
effectivement, faire en sorte que ces biens ne soient pas compris dans le 
patrimoine de la Débitrice faillie en vertu de l'alinéa 67(1)a) LFI. 


[32] En effet, le paragraphe 67(2) LFI édicte que, sous réserve de certains 
exceptions (dont entre autres les retenues à la source), un bien n'est pas 
considéré être détenu en fiducie aux fins de la LFI si, en l'absence d'une 
disposition législative, il ne le serait pas.  Or, c'est exactement le cas dans la 
présente affaire : les montants étaient réputés être détenus en fiducie en 
vertu de l'article 20 LMR, mais il n'existait aucune fiducie réelle. 


[146] Ainsi, on doit pouvoir retrouver dans les dispositions habilitantes d'un texte 
législatif créant une fiducie, tous les éléments créant une véritable fiducie selon 
le régime légal dans lequel  on se trouve.  Au Québec, on ne peut simplement 
s'arrêter au texte de l'article 49 LRCA et conclure que les cotisations d'équilibre 
font automatiquement l'objet d'une fiducie opposable à la Débitrice. 


[147] D'autre part, même si on conclut que la fiducie de l'article 49 LRCR est 
une véritable fiducie, encore faudra-t-il qu'elle s'applique en matière de 
restructuration.  Or, l'arrêt récent de la Cour suprême du Canada dans Century 
Services suggère le contraire. 


[148] L'arrêt Century Services Inc. en Cour suprême du Canada est déterminant 
en l'espèce.  Au surplus, il s'agit de l'une des décisions les plus marquantes dans 
le domaine de l'insolvabilité et de la restructuration d'entreprise au Canada, en ce 
qu'elle donne à la LACC une importance de premier plan et aussi en ce qu'elle 
confirme l'importante discrétion judiciaire accordée aux juges chargés de la 
supervision d'une restructuration sous l'empire de la LACC.  Le paragraphe 
introductif de l'opinion de la juge Marie Deschamps donne d'ailleurs le ton: 
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"[1]  C'est la première fois que la Cour est appelée à interpréter 
directement les dispositions de la Loi sur les arrangements avec les  
créanciers des compagnies, L.R.C. 1985, ch. C-36 («LACC»).  A cet 
égard, deux questions sont soulevées.  La première requiert la 
conciliation d'une disposition de la LACC et d'une disposition de la 
Loi sur la taxe d'accise, L.R.C. 1985, ch. E-15 («LTA»), qui, selon des 
juridictions inférieures, sont en conflit l'une avec l'autre.  La 
deuxième concerne la portée du pouvoir discrétionnaire du tribunal 
qui surveille une réorganisation.  Les dispositions législatives 
pertinentes sont reproduites en annexe.  Pour ce qui est de la 
première question, après avoir examiné l'évolution des priorités de 
la Couronne en matière d'insolvabilité et le libellé des diverses lois 
qui établissent ces priorités, j'arrive à la conclusion que c'est la 
LACC, et non la LTA, qui énonce la règle applicable.  Pour ce qui est 
de la seconde question, je conclus qu'il faut interpréter les larges 
pouvoirs discrétionnaires conférés au juge en tenant compte de la 
nature réparatrice de la LACC et de la législation sur l'insolvabilité 
en général.  Par conséquent, le tribunal avait le pouvoir 
discrétionnaire de lever partiellement la suspension des procédures 
pour permettre au débiteur de faire cession de ses biens en vertu de 
la Loi sur la faillite et l'insolvabilité, L.R.C. 1985, ch. B-3 («LFI»).  Je 
suis d'avis d'accueillir le pourvoi. 


[149] La question soulevée dans cette affaire se rapproche sensiblement de 
notre instance.  Il s'agissait en effet de déterminer si la fiducie réputée en faveur 
de la Couronne relativement à des sommes perçues au titre de la TPS mais non 
versées au fisc était opposable à une Débitrice bénéficiant de la protection de la 
LACC.  Voici le résumé des faits pertinents: 


[3]      Parmi les dettes de LeRoy Trucking figurait une somme 
perçue par celle-ci au titre de la taxe sur les produits et services 
(« TPS ») mais non versée à la Couronne.  La LTA crée en faveur de 
la Couronne une fiducie réputée visant les sommes perçues au titre 
de la TPS.  Cette fiducie réputée s�applique à tout bien ou toute 
recette détenue par la personne qui perçoit la TPS et à tout bien de 
cette personne détenu par un créancier garanti, et le produit 
découlant de ces biens doit être payé à la Couronne par priorité sur 
tout droit en garantie.  Aux termes de la LTA, la fiducie réputée 
s�applique malgré tout autre texte législatif du Canada sauf la LFI.  
Cependant, la LACC prévoit également que, sous réserve de 
certaines exceptions, dont aucune ne concerne la TPS, ne 
s�appliquent pas sous son régime les fiducies réputées qui existent 
en faveur de la Couronne.  Par conséquent, pour ce qui est de la 
TPS, la Couronne est un créancier non garanti dans le cadre de cette 
loi.  Néanmoins, à l�époque où LeRoy Trucking a débuté ses 
procédures en vertu de la LACC, la jurisprudence dominante 
indiquait que la LTA l�emportait sur la LACC, la Couronne jouissant 
ainsi d�un droit prioritaire à l�égard des créances relatives à la TPS 
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dans le cadre de la LACC, malgré le fait qu�elle aurait perdu cette 
priorité en vertu de la LFI.  La LACC a fait l�objet de modifications 
substantielles en 2005, et certaines des dispositions en cause dans 
le présent pourvoi ont alors été renumérotées et reformulées (L.C. 
2005, ch. 47).  Mais ces modifications ne sont entrées en vigueur que 
le 18 septembre 2009.  Je ne me reporterai aux dispositions 
modifiées que lorsqu�il sera utile de le faire. 


[4] Le 29 avril 2008, le juge en chef Brenner de la Cour suprême 
de la Colombie-Britannique, dans le contexte des procédures 
intentées en vertu de la LACC, a approuvé le paiement à Century 
Services, le principal créancier garanti du débiteur, d�une somme 
d�au plus cinq millions de dollars, soit le produit de la vente 
d�éléments d�actif excédentaires.  LeRoy Trucking a proposé de 
retenir un montant égal aux sommes perçues au titre de la TPS mais 
non versées à la Couronne et de le déposer dans le compte en 
fiducie du contrôleur jusqu�à ce que l'issue de la réorganisation soit 
connue.  Afin de maintenir le statu quo, en raison du succès 
incertain de la réorganisation, le juge en chef Brenner a accepté la 
proposition et ordonné qu�une somme de 305 202,30 $ soit détenue 
par le contrôleur dans son compte en fiducie. 


[150] Le litige entre Century Services et la Couronne naîtra donc de cette mise 
à l'écart d'un montant de 305 202,30$.  Une fois qu'il est devenu clair que la 
restructuration ne pourrait se réaliser, LeRoy Trucking a voulu faire cession de 
ses biens sous l'empire de la LFI.  Ce faisant, la Couronne perdait donc tout droit 
prioritaire sur la somme précitée. 


[151] La jurisprudence antérieure établissait alors que la fiducie présumée de la 
LTA avait préséance sur les créanciers garantis dans le cadre de la LACC.  C'est 
la position que l'on retrouvait notamment dans l'affaire Ottawa Senators Hockey 
Club 2005, CanLii 21 (ONCA). 


[152]  L'article 18.3(1) LACC, alors en vigueur, était au centre du débat.  Cet 
article est maintenant remplacé par l'article 37 LACC depuis les amendements 
de 2009.  L'article 37 se lit comme suit: 


37. (1) Sous réserve du paragraphe (2) et par dérogation à toute 
disposition législative fédérale ou provinciale ayant pour effet 
d�assimiler certains biens à des biens détenus en fiducie pour Sa 
Majesté, aucun des biens de la compagnie Débitrice ne peut être 
considéré comme tel par le seul effet d�une telle disposition. 


Exceptions 


(2) Le paragraphe (1) ne s�applique pas à l�égard des sommes 
réputées détenues en fiducie aux termes des paragraphes 227(4) ou 
(4.1) de la Loi de l’impôt sur le revenu, des paragraphes 23(3) ou (4) 
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du Régime de pensions du Canada ou des paragraphes 86(2) ou 
(2.1) de la Loi sur l’assurance-emploi (chacun étant appelé 
«disposition fédérale» au présent paragraphe) ou à l�égard des 
sommes réputées détenues en fiducie aux termes de toute loi d�une 
province créant une fiducie présumée dans le seul but d�assurer à 
Sa Majesté du chef de cette province la remise de sommes déduites 
ou retenues aux termes d�une loi de cette province, si, dans ce 
dernier cas, se réalise l�une des conditions suivantes : 


a) la loi de cette province prévoit un impôt semblable, de par sa 
nature, à celui prévu par la Loi de l’impôt sur le revenu, et les 
sommes déduites ou retenues au titre de cette loi provinciale 
sont de même nature que celles visées aux paragraphes 227(4) 
ou (4.1) de la Loi de l’impôt sur le revenu; 


b) cette province est une province instituant un régime général 
de pensions au sens du paragraphe 3(1) du Régime de pensions 
du Canada, la loi de cette province institue un régime provincial 
de pensions au sens de ce paragraphe, et les sommes déduites 
ou retenues au titre de cette loi provinciale sont de même nature 
que celles visées aux paragraphes 23(3) ou (4) du Régime de 
pensions du Canada. 


Pour l�application du présent paragraphe, toute disposition de la loi 
provinciale qui crée une fiducie présumée est réputée avoir, à 
l�encontre de tout créancier de la compagnie et malgré tout texte 
législatif fédéral ou provincial et toute règle de droit, la même portée 
et le même effet que la disposition fédérale correspondante, quelle 
que soit la garantie dont bénéficie le créancier. 


[153] La juge Deschamps examinera d'abord la place de la LACC dans le 
contexte de l'insolvabilité commerciale au Canada.  Elle décrit les deux 
principales lois canadiennes en la matière (LFI et LACC) ainsi qu'il suit: 


[13] Le droit canadien en matière d�insolvabilité commerciale 
n�est pas codifié dans une seule loi exhaustive.  En effet, le 
législateur a plutôt adopté plusieurs lois sur l�insolvabilité, la 
principale étant la LFI.  Cette dernière établit un régime juridique 
autonome qui concerne à la fois la réorganisation et la liquidation.  
Bien qu�il existe depuis longtemps des mesures législatives 
relatives à la faillite, la LFI elle-même est une loi assez récente ― elle 
a été adoptée en 1992.  Ses procédures se caractérisent par une 
approche fondée sur des règles préétablies.  Les débiteurs 
insolvables ― personnes physiques ou personnes morales ― qui 
doivent 1 000 $ ou plus peuvent recourir à la LFI.  Celle-ci comporte 
des mécanismes permettant au débiteur de présenter à ses 
créanciers une proposition de rajustement des dettes.  Si la 
proposition est rejetée, la LFI établit la démarche aboutissant à la 
faillite : les biens du débiteur sont liquidés et le produit de cette 


20
12


 Q
C


C
S


 1
67


9 
(C


an
LI


I)







500-11-038474-108                                PAGE : 51 
 


 


liquidation est versé aux créanciers conformément à la répartition 
prévue par la loi.  


[14] La possibilité de recourir à la LACC est plus restreinte.  Le 
débiteur doit être une compagnie dont les dettes dépassent 
cinq millions de dollars.  Contrairement à la LFI, la LACC ne contient 
aucune disposition relative à la liquidation de l�actif d�un débiteur en 
cas d�échec de la réorganisation.  Une procédure engagée sous le 
régime de la LACC peut se terminer de trois façons différentes.  Le 
scénario idéal survient dans les cas où la suspension des recours 
donne au débiteur un répit lui permettant de rétablir sa solvabilité et 
où le processus régi par la LACC prend fin sans qu�une 
réorganisation soit nécessaire.  Le deuxième scénario le plus 
souhaitable est le cas où la transaction ou l�arrangement proposé 
par le débiteur est accepté par ses créanciers et où la compagnie 
réorganisée poursuit ses activités au terme de la procédure engagée 
en vertu de la LACC.  Enfin, dans le dernier scénario, la transaction 
ou l�arrangement échoue et la compagnie ou ses créanciers 
cherchent habituellement à obtenir la liquidation des biens en vertu 
des dispositions applicables de la LFI ou la mise sous séquestre du 
débiteur.  Comme nous le verrons, la principale différence entre les 
régimes de réorganisation prévus par la LFI et la LACC est que le 
second établit un mécanisme plus souple, dans lequel les tribunaux 
disposent d�un plus grand pouvoir discrétionnaire, ce qui rend le 
mécanisme mieux adapté aux réorganisations complexes. 


[154] Suit alors une longue analyse de l'évolution de la LACC au cours des 
années.  Elle conclut ainsi: 


[23] Un autre point de convergence entre la LACC et la LFI 
concerne les priorités.  Comme la LACC ne précise pas ce qui arrive 
en cas d�échec de la réorganisation, la LFI fournit la norme de 
référence pour ce qui se produira dans une telle situation.  De plus, 
l�une des caractéristiques importantes de la réforme dont ces deux 
lois ont fait l�objet depuis 1992 est la réduction des priorités de la 
Couronne (L.C. 1992, ch. 27, art. 39; L.C. 1997, ch. 12, art. 73 et 125; 
L.C. 2000, ch. 30, art. 148; L.C. 2005, ch. 47, art. 69 et 131; L.C. 2009, 
ch. 33, art. 25; voir aussi Québec (Revenu) c. Caisse populaire 
Desjardins de Montmagny, 2009 CSC 49 (CanLII), 2009 CSC 49, 
[2009] 3 R.C.S. 286; Sous-ministre du Revenu c. Rainville, 1979 
CanLII 2 (CSC), [1980] 1 R.C.S. 35; Propositions d’amendements à la 
Loi sur la faillite : Rapport du Comité consultatif en matière de faillite 
et d’insolvabilité). 


[24] Comme les régimes de restructuration parallèles de la LACC 
et de la LFI constituent désormais une caractéristique reconnue 
dans le domaine du droit de l�insolvabilité, le travail de réforme 
législative contemporain a principalement visé à harmoniser, dans la 
mesure du possible, les aspects communs aux deux régimes et à 
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privilégier la réorganisation plutôt que la liquidation (voir la Loi 
édictant la Loi sur le Programme de protection des salariés et 
modifiant la Loi sur la faillite et l’insolvabilité, la Loi sur les 
arrangements avec les créanciers des compagnies et d’autres lois 
en conséquence, L.C. 2005, ch. 47; Gauntlet Energy Corp., Re, 2003 
ABQB 894 (CanLII), 2003 ABQB 894, 30 Alta L.R. (4th) 192, par. 19). 


                      (soulignements ajoutés) 


[155] Arborant la question de la fiducie réputée touchant la TPS, par rapport à la 
LACC, la juge Deschamps écrira: 


[44] En examinant la question dans tout son contexte, je suis 
amenée à conclure, pour plusieurs raisons, que ni le raisonnement 
ni le résultat de l�arrêt Ottawa Senators ne peuvent être adoptés.  
Bien qu�il puisse exister un conflit entre le libellé des textes de loi, 
une analyse téléologique et contextuelle visant à déterminer la 
véritable intention du législateur conduit à la conclusion que ce 
dernier ne saurait avoir eu l�intention de redonner la priorité, dans le 
cadre de la LACC, à la fiducie réputée de la Couronne à l�égard de 
ses créances relatives à la TPS quand il a apporté à la LTA, en 2000, 
la modification découlant de l�arrêt Sparrow Electric. 


[45] Je rappelle d�abord que le législateur a manifesté sa volonté 
de mettre un terme à la priorité accordée aux créances de la 
Couronne dans le cadre du droit de l�insolvabilité.  Selon le 
par. 18.3(1) de la LACC (sous réserve des exceptions prévues au 
par. 18.3(2)), les fiducies réputées de la Couronne n�ont aucun effet 
sous le régime de cette loi.  Quand le législateur a voulu protéger 
certaines créances de la Couronne au moyen de fiducies réputées et 
voulu que celles-ci continuent de s�appliquer en situation 
d�insolvabilité, il l�a indiqué de manière explicite et minutieuse.  Par 
exemple, le par. 18.3(2) de la LACC et le par. 67(3) de la LFI énoncent 
expressément que les fiducies réputées visant les retenues à la 
source continuent de produire leurs effets en cas d�insolvabilité.  Le 
législateur a donc clairement établi des exceptions à la règle 
générale selon laquelle les fiducies réputées n�ont plus d�effet dans 
un contexte d�insolvabilité.  La LACC et la LFI sont en harmonie : 
elles préservent les fiducies réputées et établissent la priorité de la 
Couronne seulement à l�égard des retenues à la source.  En 
revanche, il n�existe aucune disposition législative expresse 
permettant de conclure que les créances relatives à la TPS 
bénéficient d�un traitement préférentiel sous le régime de la LACC 
ou de la LFI.  Alors que les retenues à la source font l�objet de 
dispositions explicites dans ces deux lois concernant l�insolvabilité, 
celles-ci ne comportent pas de dispositions claires et expresses 
analogues établissant une exception pour les créances relatives à la 
TPS.  
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[46] La logique interne de la LACC va également à l�encontre du 
maintien de la fiducie réputée établie dans la LTA à l�égard de la 
TPS.  En effet, la LACC impose certaines limites à la suspension par 
les tribunaux des droits de la Couronne à l�égard des retenues à la 
source, mais elle ne fait pas mention de la LTA (art. 11.4).  Comme 
les fiducies réputées visant les retenues à la source sont 
explicitement protégées par la LACC, il serait incohérent d�accorder 
une meilleure protection à la fiducie réputée établie par la LTA en 
l�absence de dispositions explicites en ce sens dans la LACC.  Par 
conséquent, il semble découler de la logique de la LACC que la 
fiducie réputée établie par la LTA est visée par la renonciation du 
législateur à sa priorité (art. 18.4). 


           (soulignements ajoutés) 


[156] De son côté, le juge Fish sera encore plus clair sur la survie des fiducies 
présumées par rapport à la LACC.  Il écrit: 


[95] Au cours des dernières années, le législateur fédéral a 
procédé à un examen approfondi du régime canadien 
d�insolvabilité.  Il a refusé de modifier les dispositions qui sont en 
cause dans la présente affaire.  Il ne nous appartient pas de nous 
interroger sur les raisons de ce choix. Nous devons plutôt 
considérer la décision du législateur de maintenir en vigueur les 
dispositions en question comme un exercice délibéré du pouvoir 
discrétionnaire de légiférer, pouvoir qui est exclusivement le sien.  
Avec égards, je rejette le point de vue suivant lequel nous devrions 
plutôt qualifier l�apparente contradiction entre le par. 18.3(1) 
(maintenant le par. 37(1)) de la LACC et l�art. 222 de la LTA 
d�anomalie rédactionnelle ou de lacune législative susceptible d�être 
corrigée par un tribunal. 


 [96] Dans le contexte du régime canadien d�insolvabilité, on 
conclut à l�existence d�une fiducie réputée uniquement lorsque deux 
éléments complémentaires sont réunis : en premier lieu, une 
disposition législative qui crée la fiducie et, en second lieu, une 
disposition de la LACC ou de la Loi sur la faillite et l’insolvabilité, 
L.R.C. 1985, ch. B-3 (« LFI ») qui confirme l�existence de la fiducie ou 
la maintient explicitement en vigueur. 


                      (soulignements ajoutés) 


[157] Aucune disposition de la LACC maintenant en vigueur la fiducie présumée 
de l'article 49 LRCR, force est de conclure que telle fiducie présumée est 
inopposable à White Birch.  Il conclut plus loin: 


[108] En résumé, le législateur a imposé deux conditions explicites 
― ou « composantes de base » ― devant être réunies pour que 
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survivent, sous le régime de la LACC, les fiducies réputées qui ont 
été établies par la LIR, le RPC et la LAE.  S�il avait voulu préserver de 
la même façon, sous le régime de la LACC, les fiducies réputées qui 
sont établies par la LTA, il aurait inséré dans la LACC le type de 
disposition confirmatoire qui maintient explicitement en vigueur 
d�autres fiducies réputées. 


           (soulignements ajoutés) 


[158] A la lumière de ces enseignements, et avec beaucoup d'égards pour 
l'opinion contraire, le soussigné est d'avis que la fiducie présumée de l'article 49 
LRCR ne peut produire d'effets une fois que le Tribunal accepte d'accorder à une 
Débitrice la protection de la LACC.  Pour qu'une telle fiducie présumée survive, il 
aurait fallu que la LACC, en son article 37, la mentionne expressément et 
reconnaisse sa survie.  Ce n'est pas le cas. 


[159] Cette conclusion ne suffit pas pour rejeter la position des Requérants de 
façon complète et définitive.  Il est opportun maintenant de voir si, dans la foulée 
des conclusions de l'affaire Indalex qui sera analysée dans quelques semaines 
par la Cour suprême, la fiducie légale de l'article 49 LRCR constitue une fiducie 
réelle susceptible de produire les effets qu'allèguent les Requérants, même en 
l'absence de l'enseignement de la Cour suprême dans Century Services. 


2. La fiducie réputée de l'article 49 LRCR est-elle une fiducie au sens du 
droit québécois? 


a. Qu'est-ce qu'une fiducie au sens du Code civil du Québec? 


[160] L'article 1260 C.c.Q. retient la définition suivante en ce qui a trait à la 
fiducie : 


1260.  La fiducie résulte d'un acte par lequel une personne, le 
constituant, transfère de son patrimoine à un autre patrimoine qu'il 
constitue, des biens qu'il affecte à une fin particulière et qu'un 
fiduciaire s'oblige, par le fait de son acceptation, à détenir et à 
administrer. 


[161] Il y a donc trois éléments essentiels à la constitution d'une fiducie: 


a) le constituant (ici,  la Débitrice White Birch) doit irrévocablement 
transférer (c'est-à-dire sortir ou isoler) de son patrimoine, un bien; 


b) ce bien doit être destiné à un autre patrimoine que celui du 
constituant (c'est le patrimoine d'affectation) et affecté à une fin 
particulière; 


20
12


 Q
C


C
S


 1
67


9 
(C


an
LI


I)







500-11-038474-108                                PAGE : 55 
 


 


c) le fiduciaire doit alors accepter de détenir et d'administrer le 
patrimoine d'affectation à une fin particulière que le constituant a 
déjà déterminée. 


[162] Dans Banque de Nouvelle Écosse c. Thibault [2004] 1 RCS 758, la Cour 
suprême a précisé les conditions essentielles à la création d'une fiducie au sens 
du Code civil du Québec. Il s'agissait de déterminer si un régime enregistré 
d'épargne retraite avec stipulation d'insaissabilité créait une véritable fiducie 
opposable aux créanciers du constituant. 


[163] La juge Deschamps: 


9. En règle générale, tous les biens du patrimoine d�une 
personne sont le gage commun de ses créanciers (art. 2644 C.c.Q.).  
L�insaisissabilité est une exception qui découle de la loi (art. 2645, 
al. 1 C.c.Q.).  Le paragraphe 12 de l�art. 553 C.p.c. énonce que les 
choses déclarées comme telles par quelque disposition de la loi 
sont insaisissables.  En conséquence, la stipulation 
d�insaisissabilité paraissant à la clause 21 du Régime ne peut avoir 
d�effet qu�à l�égard de la Fiducie (art. 2645, al. 2 C.c.Q.).  Cette clause 
énonce d�ailleurs expressément que le Régime est assujetti au Code 
civil du Québec et les deux arguments soulevés, la rente et la 
fiducie, sont régis par ce code. 


[164] Pour que le REER de Thibault puisse constituer une rente ou une fiducie, 
il faut que le transfert des biens du constituant à un patrimoine d'affectation soit 
irrévocable.  Or, tant et aussi longtemps que les biens objet du patrimoine 
d'affectation demeurent accessibles au constituant, il ne saurait être question 
d'une fiducie.46 


[165] Dans cette affaire, Thibault avait toujours le droit d'effectuer des retraits de 
son REER.  Il n'y avait donc pas de véritable transfert à un autre patrimoine.  Les 
sommes déposées dans le REER demeuraient toujours dans le patrimoine de 
Thibault. 


[166] Tant et aussi longtemps que Thibault peut avoir accès au bien transféré 
dans un REER, il ne saurait non plus être question d'une affectation à une fin 
particulière.47 


[167] Il n'y a pas non plus véritable acceptation par un fiduciaire du patrimoine 
d'affectation48 car c'est Thibault qui conserve le plein contrôle des décisions 
relatives à l'investissement des sommes déposées au REER. 


                                            
46 Paragraphe 32. 
47 Paragraphes 35 et 36. 
48 Paragraphe 37. 
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[168] La juge Deschamps aura cette conclusion plutôt lapidaire: 


[38] En somme, aux termes du régime, les droits et 
responsabilités du fiduciaire et du propriétaire-rentier sont inversés 
par rapport à ceux prévus au Code civil du Québec pour le fiduciaire 
et le constituant.  Le détenteur de l'actif du Régime n'a de fiduciaire 
que le nom. 


[169] La comparaison avec la situation qui nous occupe est flagrante:  ici, White 
Birch ne se départit de rien.  Elle garde l'entier contrôle sur les biens censés faire 
partie d'une fiducie et ne crée aucun patrimoine d'affectation. 


[170] L'auteur Jacques Beaulne précise, dans son ouvrage Droit des fiducies, 
qu'il n'existe qu'une seule sorte de fiducie en droit civil québécois :  


" Voilà pourquoi on peut dire que le Code civil du Québec consacre 
une seule fiducie, qui comporte différentes espèces, lesquelles 
peuvent, à leur tour, être établies suivant des modes divers; mais 
toutes sont identiques quant à leurs éléments constitutifs. "49 


[171] Il faut donc analyser la question sur la base des critères émis par la Cour 
suprême du Canada dans Thibault concernant la constitution d'une fiducie au 
Québec, soit «le transfert de biens du patrimoine d’une personne à un patrimoine 
d’affectation, l’affectation des biens à une fin particulière et l’acceptation par un 
fiduciaire50 ».  Voyons ces éléments en détail. 


i)     Transfert de biens du patrimoine d'une personne à un patrimoine 
d'affectation 


[172] Premièrement, il importe de qualifier ce que le législateur entend par 
«bien».  Un bien peut constituer un droit réel ou même un droit personnel51.  Tel 
que l'a souligné la Cour d'appel dans l'affaire Droit de la famille – 09307152, une 
créance peut même être transférée au patrimoine d'affectation aux fins de 
constituer une fiducie puisqu'il s'agit d'un droit personnel53. 


[173] Deuxièmement, en ce qui a trait à la notion de transfert, il est essentiel 
que le constituant se dessaisisse des biens transférés.  Il ne doit plus en être le 
propriétaire ni avoir le loisir de pouvoir révoquer le transfert de biens comme bon 
                                            
49 Jacques BEAULNE, préc., note 3, par. 146, p. 129. 
50 Banque de Nouvelle-Écosse c. Thibault, 2004 CSC 29, par. 31.: Valérie BOUCHER, 


«Constitution de la fiducie», dans JurisClasseur Québec, coll. « Droit civil », Biens et publicité 
des droits, fasc. 20, Montréal, LexisNexis Canada, feuilles mobiles, par. 23, à jour au 1er août 
2010.  


51 Valérie BOUCHER, préc., note 23, par. 24. 
52 2009 QCCA 2460, par. 84. Voir également Citadelle (La), Cie d’assurances générales c. 


Banque Lloyds du Canada, [1997] 3 R.C.S. 805, par. 29. 
53 Montgrain c. Banque Nationale du Canada, 2006 QCCA 557, par. 40. 
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lui semble54.  L'effet juridique du transfert doit donc être complet.  L'auteur Jean-
Paul Albert précise ce qui suit à ce sujet:  


"Il faut distinguer ici le transfert physique des fonds de leur transfert 
juridique. Ce dernier suffit.  L�acte constitutif peut énoncer la règle de 
transfert. La translation des fonds d�un compte bancaire à l�autre ne 
sera ensuite que la mise en application du transfert décrété par l�acte 
constitutif." 55 


[174] Ainsi, il y aura incompatibilité en droit québécois entre la notion de fiducie 
sans séparation du bien des autres actifs de la Débitrice (tel que le suggère 
l'article 49 LRCR) et la notion de fiducie du Code civil. 


[175] Troisièmement, il doit y avoir constitution d'un patrimoine d'affectation en 
concomitance avec le transfert du bien.  Ce dernier ne doit donc pas être 
transféré à un patrimoine existant déjà, puisqu'il ne s'agirait que d'une 
augmentation de patrimoine56. 


ii)     L'affectation des biens à une fin particulière 


[176] Une fiducie ne peut exister sans qu'elle n'ait une fin à poursuivre, tel que 
nous l'indique Me Boucher: 


" La fiducie peut être constituée au bénéfice de personnes 
déterminées ou déterminables, ou encore dans un but précis, qui 
doit bien sûr être permis par la loi. Il reviendra au fiduciaire, tout au 
cours de l'existence de la fiducie, de prendre toute mesure propre à 
assurer l'affectation du patrimoine fiduciaire."57  


[177] Ainsi, nous retrouvons aux articles 1266 C.c.Q. et suivants la description 
des divers types de fiducie (personnelle, d'utilité privée et d'utilité sociale) ainsi 
que les buts que chacune d'elle doit poursuivre.  


iii)    Acceptation par le fiduciaire de l'obligation de détenir et    
d'administrer le bien 


[178] Il s'agit d'une condition essentielle à la constitution de la fiducie.  En effet, 
l'article 1264 C.c.Q. prévoit que « La fiducie est constituée dès l'acceptation du 
fiduciaire ou, s'ils sont plusieurs, de l'un d'eux. […]58 ».  Comme le précise Me 
Valérie Boucher, il s'agit de l'élément clé: 


                                            
54 Valérie BOUCHER, préc., note 23, par. 26. 
55 Jean-Paul ALBERT, Guide sur les régimes de retraite et les avantages sociaux au Québec, 3e 


éd., Brossard, Publications CCH, 2011, p. 330. 
56 Valérie BOUCHER, préc., note 23, par. 28-29. 
57 Id., par. 30. 
58 C.c.Q., art. 1264. 
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 " Dès l'acceptation de la fiducie, le constituant est dessaisi des 
biens, le fiduciaire est chargé de veiller à l'affectation et à 
l'administration du patrimoine constitué et le droit du bénéficiaire de 
la fiducie devient certain. C'est donc la réalisation de ce troisième et 
dernier élément constitutif qui vient compléter et donner effet aux 
deux autres. C'est à ce moment que la fiducie devient irrévocable. " 


59 


[Nos soulignements] 


[179] Il importe de souligner que le Code civil du Québec n'exige aucune forme 
précise d'acceptation de la charge par le fiduciaire60.  


[180] Toutefois, bien que cette acceptation soit essentielle, le Tribunal peut 
intervenir pour nommer un fiduciaire, tel que le prévoit l'article 1277 C.c.Q. dans 
les cas où aucun fiduciaire ne serait nommé :  


1277.    Le tribunal peut, à la demande d'un intéressé et après un 
avis donné aux personnes qu'il indique, désigner un 
fiduciaire lorsque le constituant a omis de le désigner ou 
qu'il est impossible de pourvoir à la désignation ou au 
remplacement d'un fiduciaire. 


Il peut, lorsque les conditions de l'administration l'exigent, 
désigner un ou plusieurs autres fiduciaires. 


[181] La naissance de la fiducie sera donc concomitante avec le moment où le 
fiduciaire acceptera la charge.  


b)  Qu'en est-il de l'article 49 LRCR? 


[182] Pour répondre à cette question, voyons, dans un premier temps, les deux 
dispositions suivantes de la LRCR, qui portent non pas sur les cotisations mais 
sur la caisse de retraite elle-même: 


6. Un régime de retraite est un contrat en vertu duquel le participant 
bénéficie d'une prestation de retraite dans des conditions et à 
compter d'un âge donné, dont le financement est assuré par des 
cotisations à la charge soit de l'employeur seul, soit de l'employeur 
et du participant. 


À moins qu'il ne soit garanti, tout régime de retraite doit avoir 
une caisse de retraite où sont notamment versés les cotisations 
ainsi que les revenus qui en résultent. Cette caisse constitue un 
patrimoine fiduciaire affecté principalement au versement des 


                                            
59 Valérie BOUCHER, préc., note 23, par. 36. 
60 Id., par. 37. 
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remboursements et prestations auxquels ont droit les participants et 
bénéficiaires. 


[183] En opposition, revoyons l'article 49 LRCR: 


49. Jusqu'à leur versement à la caisse de retraite ou à l'assureur, les 
cotisations et les intérêts accumulés sont réputés détenus en fiducie 
par l'employeur, que ce dernier les ait ou non gardés séparément de 
ses biens. 


[Nos soulignements] 


[184] Après une lecture attentive de ces articles, on constate aisément que 
l'article 6 LRCR crée une fiducie légale réelle61.  L'auteur Jean-Paul Albert s'est 
prononcé à ce propos :  


" Un régime complémentaire de retraite est donc une fiducie d�utilité 
privée à vocation commerciale, établie par la loi et constituée par 
contrat, sous le contrôle de fiduciaires qui détiennent et 
administrent le patrimoine fiduciaire en vue de procurer un avantage 
à des personnes déterminées ou déterminables.  Si la naissance 
d�un régime complémentaire de retraite coïncide avec la date d�effet 
du contrat qui le constitue, la coupure du cordon ombilical ne 
survient qu�une fois l�acceptation de leur charge par au moins les 
trois membres du comité de retraite prévus par la Loi sur les 
régimes complémentaires de retraite, l�accomplissement du transfert 
initial de biens à la caisse de retraite et l�adhésion d�un premier 
participant. " 


[185] Qu'en est-il toutefois de la fiducie réputée de l'article 49 LRCR? Cette 
fiducie réputée constitue-t-elle une fiducie réelle permettant d'exclure ces 
montants du patrimoine de l'employeur?  


[186] L'auteure Jacqueline Beaulieu suggère pour sa part que l'article 49 LRCR 
a «pour objet d’exclure du patrimoine de l’employeur les cotisations patronales, 
salariales ou volontaires qui n’ont pas été versées à la caisse de retraite ou à 
l’assureur selon le cas.  L’article 49 vise à mettre les cotisations et les intérêts 
accumulés non versés à l’abri des créanciers de l’employeur, que ce dernier les 
ait ou non gardés séparément de ses biens.62». 


[187] Examinons maintenant le premier critère de la constitution d'une fiducie.  
Étant des créances, les montants des cotisations accumulées rencontrent la 
première étape puisqu'ils constituent le « bien ».  
                                            
61 Jacques BEAULNE, préc., note 3, par. 136, p. 116-119;  Jean-Paul ALBERT, préc., note 28, p. 


332. 
62 Jacqueline BEAULIEU et al., Loi sur les régimes complémentaires de retraite : annotations et 


commentaires, Québec, Régie des rentes du Québec, 1998, p. 49-3. 
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[188] Le second aspect est cependant problématique. Les sommes dues sont 
homogènes avec les autres argents de la compagnie.  Il n'y pas de compte 
séparé ni de moyen de retracer précisément sur quel argent porte la fiducie 
réputée.  L'employeur a toujours le « pouvoir » sur ces sommes.  Le transfert 
vers un autre patrimoine n'est donc pas complet.  


[189] En conséquence, la fiducie présumée de la LRCR ne peut donc pas 
produire d'effet dans le présent contexte, les sommes dues demeurant dans le 
patrimoine de l'employeur. Comme le mentionnait d'ailleurs le professeur 
Beaulne, «pas de constitution de patrimoine, pas de fiducie […] !63».  
Évidemment, s'il n'y pas de transfert, il ne pourrait y avoir constitution d'un 
patrimoine d'affectation en concomitance avec le transfert du bien.   


[190] En ce qui a trait au second critère, soit l'affectation à une fin particulière, il 
s'agit sensiblement de la même fin que celle prévue à l'article 6 LRCR, soit 
l'objectif de pourvoir à une retraite. 


[191] Quant au dernier critère, c'est-à-dire l'acceptation de la charge par le 
fiduciaire, le législateur a prévu à l'article 49 LRCR que « les cotisations et les 
intérêts accumulés sont réputés détenus en fiducie par l'employeur.»  Ainsi, il y a  
donc une présomption quant à la détention de ces biens par l'employeur.  
Cependant, le législateur n'a inscrit aucune précision quant à l'administration des 
biens.  Ainsi, malgré l'article 2847 C.c.Q. qui précise que la présomption légale 
concernant des faits réputés est absolue et qu'aucune preuve ne peut lui être 
opposée, le dernier critère ne peut alors n'être rencontré qu'en partie.  


[192] Enfin, en 2009, la juge Mayrand de la Cour supérieure en est d'ailleurs 
arrivée à la conclusion que l'article 49 LRCR ne créait pas de véritable fiducie : 


" [34]  Avec égards, que ce soit en vertu de la LACC ou de l'article 49 
de la Loi sur les régimes complémentaires de retraite (LRCR), les 
créances en cause sont des créances ordinaires, que le législateur 
n'a pas choisi de protéger dans le contexte de la présente 
restructuration. Le libellé de l'article 49 LRCR n'est pas suffisant en 
soi pour conclure à l'établissement d'une véritable fiducie devant 
avoir priorité sur les autres créanciers. " 64 


 


                    (soulignements ajoutés) 


[193] En conséquence des arguments mentionnés ci-dessus, la fiducie de 
l'article 49 LRCR ne peut constituer une fiducie réelle au sens du droit québécois. 


                                            
63 Jacques BEAULNE, préc., note 3, par. 151, p. 135. 
64 AbitibiBowater inc. (Arrangement relatif à), 2009 QCCS 2028, par. 34. 
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3. L'employeur a-t-il une obligation fiduciaire envers le régime de 
retraite ou la caisse de retraite? 


[194] Avant d'entreprendre l'analyse de cet aspect de l'arrêt Indalex, il est 
opportun de spécifier que la LRCR est une loi d'ordre public qui a pour objet 
d'établir des normes minimales et impératives pour tout ce qui se rapporte à la 
création, la gestion, la modification et la terminaison d'un régime de retraite65.  


[195] L'article 150 LRCR prévoit que le rôle de fiduciaire appartient au comité de 
retraite66.  L'auteur Jean-Paul Albert décrit ainsi le rôle de ce dernier : 


" Le comité de retraite est celui qui administre le régime et qui gère 
la caisse de retraite.  Le comité de retraite jouera même un rôle une 
fois la fiducie éteinte : c�est lui qui procédera à la disposition finale 
des biens. 


Le comité de retraite a la maîtrise et l�administration exclusive du 
patrimoine fiduciaire que constitue la caisse de retraite.  Toute 
intrusion de l�employeur ou du syndicat ou d�un autre tiers dans les 
affaires qui relèvent exclusivement du comité de retraite est passible 
de sanction et de répression par un tribunal.  Un comité de retraite 
devrait toujours exercer sa juridiction dans le meilleur intérêt du 
régime et des participants et bénéficiaires, sans s�assujettir à 
l�employeur ni au syndicat, le cas échéant. " 67 


           (soulignements ajoutés) 


[196] Néanmoins, l'article 149 LRCR prévoit que tout régime de retraite en 
vigueur pour lequel il n'a pas été pourvu à la formation d'un comité de retraite est 
administré par l'employeur jusqu'à ce qu'il soit enregistré.  L'employeur, pour 
l'exercice de cette fonction, possède les pouvoirs, assume les obligations et 
encourt la responsabilité d'un comité de retraite. 


[197] Dès l'enregistrement du régime de retraite, celui-ci doit donc être 
administré par un comité de retraite composé d'au moins trois membres selon 
l'article 147 LRCR68: 


                                            
65 Synertech Moulded Products, Division of Old Castle Building c. Tribunal administratif du 


Québec, 2011 QCCS 4770, par. 70; Montréal (Ville de) c. Vigneault, 2006 QCCA 336, par. 20.  
66 L'article 150 de la LRCR se lit ainsi : « Sauf dans le cas d'un régime de retraite garanti, le 


comité de retraite agit à titre de fiduciaire.». 
67 Jean-Paul ALBERT, préc., note 28, p. 338. 
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147. Tout régime de retraite doit, à compter de son enregistrement, 
être administré par un comité de retraite composé au moins d'un 
membre qui, désigné dans les conditions et délais prévus au régime, 
n'est ni partie au régime ni un tiers à qui l'article 176 interdit de 
consentir un prêt, et des membres suivants: 


1° un membre désigné par les participants actifs lors de l'assemblée 
tenue en application de l'article 166 ou, à défaut de telle 
désignation, un participant désigné dans les conditions et délais 
prévus au régime; 


2°un membre désigné par les participants non actifs et les 
bénéficiaires lors de cette assemblée ou, à défaut de telle 
désignation, un participant ou un bénéficiaire désigné dans les 
conditions et délais susmentionnés. 


[198] L'employeur ne peut donc administrer à lui seul le régime69.  Il peut 
toutefois nommer des membres au comité de retraite, si tel est indiqué dans le 
régime70.  Cependant, la personne nommée se doit d'être détachée de tout lien 
avec la personne, l'organisme ou l'instance l'ayant nommé71.  Le comité est une 
entité juridique distincte de l’employeur et du syndicat.72  De ce, il appartient au 
comité de retraite, et non à l'employeur73, « [d']agir avec honnêteté et loyauté 
dans le meilleur intérêt des participants ou bénéficiaires74 ».  Le comité de 
retraite doit agir avec prudence, diligence et compétence telle une personne 
raisonnable75.   


[199] L'employeur a cependant un devoir de surveillance en tant que 
constituant: 


" La fiducie est soumise à la surveillance du constituant et de ses 
bénéficiaires, même éventuels.  Compte tenu de la maîtrise 
exclusive du fiduciaire sur l�administration de la fiducie, l�exercice 
de ce pouvoir de surveillance n�est pas compatible avec l�immixtion 
du constituant ou des bénéficiaires dans les décisions 
discrétionnaires du fiduciaire. 


                                            
69 Syndicat des professeures et professeurs de l'Université de Sherbrooke et Université de 


Sherbrooke (grief collectif), [2007] R.J.D.T. 812, par. 18; Syndicat des chauffeurs d'autobus du 
Réseau de transport de Longueuil (SCFP-3333) et Réseau de transport de Longueuil (RTL) 
(grief syndical), D.T.E. 2011T-583, par. 23 à 28. 


70 LRCR, art. 14; Jean-Paul ALBERT, préc., note 28, p. 340; Jacqueline BEAULIEU et al., préc., 
note 35, p. 147-4. 


71 LRCR, art. 158; Jean-Paul ALBERT, préc., note 28, p. 351. 
72 Mondoux c. Lapierre, [2005] R.J.Q. 2946, par. 75 (C.S.). 
73Shawinigan (Ville de) et Association des policiers-pompiers de Shawinigan Sud inc. (grief 


collectif), D.T.E. 2007T-716, par. 32-33. 
74 LRCR, art. 151. 
75 Id. 
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Dans un régime complémentaire de retraite, l�exercice de cette 
surveillance par le constituant et par les participants doit se faire 
surtout par la participation à cet exercice de reddition de comptes 
que constitue l�assemblée annuelle. " 76 


[200] En effet, le comité de retraite doit, dans les six mois de la fin de chaque 
exercice financier du régime ou dans tout délai supplémentaire que peut 
accorder la Régie, convoquer par avis écrit chacun des participants et des 
bénéficiaires ainsi que l'employeur à une assemblée77. 


[201] En résumé, dès l'enregistrement du régime, l'employeur n'a plus 
d'obligation de fiduciaire envers le régime de retraite, sauf exceptions. Hydro-
Québec en est une. 78 Une autre exception est l'article 1 du Règlement sur la 
soustraction de certaines catégories de régimes de retraite à l'application de 
dispositions de la Loi sur les régimes complémentaires de retraite79 qui permet 
que le régime de retraite soit administré par l'employeur, malgré les articles 147, 
147.1 et 166 de la LRCR, à la condition que les exigences de cet article soient 
rencontrées : 


1.  Tout régime de retraite comptant au plus 25 participants et 
bénéficiaires peut, s'il le prévoit et malgré les articles 147, 147.1 et 
166 de la Loi sur les régimes complémentaires de retraite (L.R.Q., c. 
R-15.1), être administré par l'employeur partie au régime ou par un 
comité de retraite composé au moins des membres suivants: 


  1°    un participant ou un bénéficiaire désigné dans les conditions 
et délais prévus au régime ou un membre désigné par la 
majorité des participants et des bénéficiaires lors de 
l'assemblée tenue annuellement en application de l'article 166 
de cette Loi; 


   2°   un membre qui, désigné dans les conditions et délais prévus 
au régime, n'est ni partie au régime ni un tiers à qui l'article 
176 de cette Loi interdit de consentir un prêt. 


 


                                            
76 Jean-Paul ALBERT, préc., note 28, p. 338-339; C.c.Q., art. 1287. 
77 LRCR, art. 166. 
78 En effet, l'article 53 de la Loi sur Hydro-Québec, L.Q. 1983, c. 15, prévoit précisément qu'il 


appartient à l'employeur de tenir le rôle de fiduciaire du régime de retraite :  
 


53. L'administration du régime de retraite de la Société est confiée à un comité désigné sous le 
nom de Comité de retraite d'Hydro-Québec. 


 
La composition et les pouvoirs de ce comité sont déterminés par règlement. 
 
Toutefois, seule la Société est chargée, à titre de fiduciaire, de la gestion de la caisse de retraite. 


79 (1990) 122 G.O. II, 3261 [c. R-15.1, r. 7]. 
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Le texte de tout régime administré par un tel comité doit indiquer le 
nombre de membres que le comité doit comporter. Il doit aussi 
prévoir les conditions et délais applicables à la désignation ou au 
remplacement des membres du comité. Il peut également prévoir 
que les participants et les bénéficiaires peuvent, lors de l'assemblée 
visée au paragraphe 1 du premier alinéa, désigner à la majorité un 
membre additionnel qui se joint à ceux visés au premier alinéa. Le 
deuxième alinéa de l'article 147.1 de la Loi s'applique à ce membre. 


Le texte de tout régime administré par l'employeur doit prévoir les 
conditions et délais applicables à la désignation ou au 
remplacement de celui-ci. 


[202] Il est donc évident que ces dispositions ne s'appliquent pas en l'espèce.  Il 
faut donc conclure que, contrairement au PBA ontarien, la LRCR n'impose pas à 
l'employeur White Birch une fonction d'administrateur ou de gestionnaire des 
régimes de retraite des employés syndiqués ou non-syndiqués requérants en 
l'instance et donc, il s'ensuit que White Birch ne peut être trouvé en violation 
d'une quelconque obligation fiduciaire de la nature d'un "constructive trustee" de 
common law. 


c)   La théorie de la charge flottante (floating charge) existe-t-elle en 
droit québécois? 


[203] Les Requérants ont aussi plaidé que si l'article 49 LRCR ne pouvait 
constituer une fiducie réelle opposable au prêteur DIP, ce même article pouvait, 
néanmoins, constituer une sorte de charge flottante sur l'ensemble des actifs de 
la Débitrice.  Cette charge flottante pourrait alors faire en sorte que les 
cotisations d'équilibre pourraient alors prendre rang après les super-priorités 
accordées dans l'ordonnance initiale et avant les autres créances, garanties ou 
non, détenues par les nombreux autres créanciers de White Birch.  Plus 
spécifiquement, les cotisations d'équilibre prendraient alors rang avant les 
hypothèques légales de construction de certains créanciers. 


[204] La théorie de la charge flottante peut se décrire ainsi80 : 


" Une charge flottante n'est pas une charge future; c'est une charge 
actuelle qui grève tous les biens de la société spécifiés dans l'acte 
qui la constitue.  Par contre, il ne s'agit pas d'une charge spécifique; 
le titulaire ne peut soutenir qu'il possède un mortgage spécifique sur 
ces biens.  Les biens sont grevés d'un mortgage de telle façon que 
le débiteur sur mortgage peut faire des opérations sur ces biens 
sans l'approbation du créancier sur mortgage.  Une charge flottante 
n'est pas un mortgage spécifique sur les biens, assorti d'une 


                                            
80 Alberta (Treasury Branches) c. M.R.N.; Banque Toronto-Dominion c. M.R.N., [1996] 1 R.C.S. 


963, par. 28. 
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autorisation consentie au débiteur sur mortgage de les aliéner dans 
le cours normal de ses affaires; c'est plutôt un mortgage général qui 
grève tout bien visé par la charge, mais qui n'affecte pas 
spécifiquement ces biens jusqu'à ce qu'un événement donné se 
produise ou jusqu'à ce que le créancier sur mortgage accomplisse 
un acte qui a pour effet de transformer cette charge en charge fixe. " 


[205] Cependant, le ministre de la Justice, dans ses commentaires de l'article 
2715 C.c.Q., a bien pris soin de préciser que le floating charge de la common law 
n'existe pas en droit québécois : 


"[�] Enfin, les expressions hypothèque ouverte et clôture ont été 
retenues plutôt que hypothèque flottante et cristallisation afin 
d'éviter un rapprochement inapproprié avec le floating charge de 
common law; la doctrine québécoise reconnaît que la Loi sur les 
pouvoirs spéciaux des corporations n'a pas eu l'effet d'introduire, en 
droit québécois, cette sûreté de common law." 81 


[206] L'auteur Louis L'heureux se prononce également dans ce sens : 


" D�autre part, le juge Pigeon élabora une règle qui fut, jusqu�aux 
dernières modifications de 1998, reprise constamment par le droit 
prétorien en contexte de fiducie réputée, c�est-à-dire celle des 
charges fixes et des charges flottantes.  Mentionnons 
immédiatement que cette théorie n�est pas applicable dans un 
contexte de droit civil québécois, puisque celle-ci repose sur le 
dédoublement du droit de propriété qui s�opère dans les provinces 
de common law lorsqu�un créancier se voit accorder une garantie 
sur les biens d�un débiteur. 


[�] 


Le pivot de cette théorie est tout simplement antithétique avec les 
règles de base des sûretés du droit civil.  En effet, l�hypothèque du 
Code civil du Québec ne confère aucun droit de propriété sur les 
biens qui en sont grevés.  Cette théorie n�a par conséquent jamais 
restreint l�assiette de la fiducie réputée au Québec. " 82 


[207] Par conséquent, nous en déduisons que la théorie de la charge flottante 
ne trouve aucune application en droit québécois et cet argument des Requérants 
doit donc être rejeté. 


 


                                            
81 MINISTÈRE DE LA JUSTICE DU QUÉBEC, Commentaires du ministre de la Justice, Le Code 


civil du Québec. Un mouvement de société, t. 2, Québec, Publications du Québec, 1993, p. 
1697-1698, article 2715. 


82 Louis L'HEUREUX, préc., note 9,  p. 16-17. 
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CONCLUSION SUR L'AFFAIRE INDALEX 


[208] Il appert donc que les principaux principes juridiques découlant de l'arrêt 
Indalex ne peuvent recevoir application au Québec. 


[209] L'analyse qui précède démontre que la fiducie réputée de la LRCR ne 
produit pas d'effet car elle ne constitue pas une fiducie réelle.  Trop de critères 
sont déficients pour conclure que la fiducie réputée de l'article 49 LRCR constitue 
bel et bien une fiducie au sens du droit québécois. Par surcroît,  la théorie de la 
charge flottante étant inexistante au Québec en raison de notre conception de ce 
que constitue une hypothèque élimine cet argument.  Finalement, l'employeur 
n'ayant pas de devoir de fiduciaire du régime de retraite contrairement à 
certaines provinces de common law83, force est de conclure que les principaux 
arguments des requérants doivent être rejetés. 


[210] Deux décisions de la Cour supérieure de l'Ontario rendues par le juge G. 
Morawetz dans l'affaire Timminco Limited (Re), une première en date du 2 février 
2012 et l'autre en date du 9 février 201284 sont dignes de mention. 


[211] Dans ces affaires, la question était de savoir si les charges 
"administrative" et "administrateurs et dirigeants" devaient avoir préséance sur 
les créances garanties d'investissement Québec ainsi que sur toutes autres 
charges, incluant "…any deemed trust created under the Ontario Pension Benefit 
Act (PBA) or the Quebec Supplemental Pensions Plans Act (QSPPA)…", ce qui 
avait pour effet d'entrer en conflit direct avec les conclusions de la Cour d'appel 
de l'Ontario dans Indalex. 


[212] Le juge Morawetz s'est démarqué de l'affaire Indalex et a refusé de 
considérer que les fiducies présumées du PBA ou de la LRCR aient priorité sur 
les charges précitées.  Notamment, la doctrine de préséance de la LACC sur les 
lois provinciales comme le PBA ou la LRCR (doctrine of paramountcy) permet au 
juge Morawetz d'écrire ce qui suit: 


[47]  The Applicants argue that the CCAA overrides any conflicting 
requirements of the QSPPA and the BPA.  


[48]  Counsel submits that the general paramountcy of the CCAA 
over provincial legislation was confirmed in ATB Financial v. Metcalf 
& Mansfield Alternative Investment II Corp., 2008 ONCA 587 (CanLII), 
(2008), 45 C.B.R. (5th) 163 (Ont. C.A.) at para. 104.  In addition, in 
Nortel Networks Corporation (Re), the Court of Appeal held that the 
doctrine of paramountcy applies either where a provincial and a 
federal statutory position are in conflict and cannot both be 


                                            
83  Indalex Limited (Re), préc., note 2, par. 121. 
84 Ces deux décisions, la première étant portée en annexe à la seconde sont rapportées à 2012 


ONSC 948.  On retrouve aussi la première décision à 2012 ONSC 506. 
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complied with, or where complying with the provincial law will have 
the effect of frustrating the purpose of the federal law and therefore 
the intent of Parliament.  See Nortel Networks Corporation (Re), 
(2009), 59 C.B.R. (5th) 23 (Ont. C.A.). 


[49]  It has long been stated that the purpose of the CCAA is to 
facilitate the making of a compromise or arrangement between an 
insolvent debtor company and its creditors, with the purpose of 
allowing the business to continue.  As the Court of Appeal for 
Ontario stated in Stelco Inc., (Re) 2005 CanLII 8671 (ON CA), (2005), 
75 O.R. (3d) 5, at para. 36: 


In the CCAA context, Parliament has provided a statutory 
framework to extend protection to a company while it holds 
its creditors at bay and attempts to negotiate a compromised 
plan of arrangement that will enable it to emerge and 
continue as a viable economic entity, thus benefiting society 
and the company in the long run, along with the company's 
creditors, shareholders, employees and other stakeholders. 
The s. 11 discretion is the engine that drives this broad and 
flexible statutory scheme... 


[213] Le juge Morawetz se penche alors sur l'arrêt Indalex qu'il commente en 
ces termes: 


[51]  The Court of Appeal in Indalex Ltd. (Re) (2011), 75 C.B.R. (5th) 19 
(Ont. C.A.) confirmed the CCAA court�s ability to override conflicting 
provisions of provincial statutes where the application of the 
provincial legislation would frustrate the company�s ability to 
restructure and avoid bankruptcy.  The Court stated, inter alia, as 
follows (beginning at paragraph 176): 


The CCAA court has the authority to grant a super-priority charge 
to DIP lenders in CCAA proceedings.  I fully accept that the CCAA 
judge can make an order granting a super-priority charge that has 
the effect of overriding provincial legislation, including the PBA. �   


� 


What of the contention that recognition of the deemed trust will cause 
DIP lenders to be unwilling to advance funds in CCAA proceedings?  
It is important to recognize that the conclusion I have reached does 
not mean that a finding of paramountcy will never be made.  That 
determination must be made on a case by case basis.  There may well 
be situations in which paramountcy is invoked and the record 
satisfies the CCAA judge that application of the provincial legislation 
would frustrate the company�s ability to restructure and avoid 
bankruptcy. 


[214] Appliquant ces constats juridiques à l'affaire qui lui est soumise, il conclut 
ainsi: 
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[62]  On the facts before me, I am satisfied that the application of the 
QSPPA and the PBA would frustrate the Timminco Entities ability to 
restructure and avoid bankruptcy. Indeed, while the Timminco 
Entities continue to make Normal Cost Contributions to the pension 
plans, requiring them to pay what they owe in respect of special and 
amortization payments for those plans would deprive them of 
sufficient funds to continue operating, forcing them to cease 
operations to the detriment of their stakeholders, including their 
employees and pensioners.  


[63]   In my view, this is exactly the kind of result the CCAA is 
intended to avoid. Where the facts demonstrate that ordering a 
company to make special payments in accordance with provincial 
legislation would have the effect of forcing the company into 
bankruptcy, it seems to me that to make such an order would 
frustrate the rehabilitative purpose of the CCAA. In such 
circumstances, therefore, the doctrine of paramountcy is properly 
invoked, and an order suspending the requirement to make special 
payments is appropriate (see ATB Financial and Nortel Networks 
Corporation (Re)). 


� 


[66]  In my view, in the absence of the court granting the requested 
super priority and protection, the objectives of the CCAA would be 
frustrated.  It is not reasonable to expect that professionals will take the 
risk of not being paid for their services, and that directors and officers 
will remain if placed in a compromised position should the Timminco 
Entities continue CCAA proceedings without the requested protection.  
The outcome of the failure to provide these respective groups with the 
requested protection would, in my view, result in the overwhelming 
likelihood that the CCAA proceedings would come to an abrupt halt, 
followed, in all likelihood, by bankruptcy proceedings. 


[215] Dans un second volet du dossier Timminco, le juge Morawetz rendra une 
seconde série de motifs portant cette fois sur l'opportunité d'accorder une super-
priorité à un financement DIP (décision du 9 février 2012).  Il commentera la 
démarche et les arguments du prêteur DIP en ces termes: 


[46]  It is unrealistic to expect that any commercially motivated DIP 
Lender will advance funds without receiving the priority that is being 
requested on this motion.  It is also unrealistic to expect that any 
commercially motivated party would make advances to the 
Timminco Entities for the purpose of making special payments or 
other payments under the pension plans.   


[47]  The alternative proposed by CEP � of a DIP Charge without 
super priority � is not, in my view, realistic, nor is directing the 
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Monitor to investigate alternative financing without providing super 
priority.  If there is going to be any opportunity for the Timminco 
Entities to put forth a restructuring plan, it seems to me that it is 
essential and necessary for the DIP Financing to be approved and 
the DIP Charge granted.  The alternative is a failed CCAA process.   


[48]  This underscores the lack of other viable options that was fully 
considered in the first Timminco endorsement (Timminco Limited 
(Re) 2012 ONSC 506 (CanLII), 2012 ONSC 506).  The situation has not 
changed.  The reality, in my view, is that there is no real alternative.  
The position being put forth by CEP does not, in my view, 
satisfactorily present any viable alternative.  In this respect, it seems 
to me that the challenge of the unions to the position being taken by 
the Timminco Entities is suspect, as the only alternative is a 
shutdown. It is impossible for me to reach any conclusion other than 
the fact that there simply is no other viable alternative.  


[49]  In the absence of the court granting the requested super 
priority,the objectives of the CCAA would be frustrated.  It is neither 
reasonable nor realistic to expect a commercially motivated DIP 
lender to advance funds in a DIP facility without super priority.  The 
outcome of a failure to grant super priority would, in all likelihood, 
result in the Timminco Entities having to cease operations, which 
would likely result in the CCAA proceedings coming to an abrupt 
halt, followed by bankruptcy proceedings.  Such an outcome would 
be prejudicial to all stakeholders, including CEP and USW. 


[216] Ces deux opinions démontrent jusqu'à quel point la LACC et les super-
priorités qu'elle permet de mettre en place, sont cruciales au processus de 
restructuration.  Il serait impensable, sur le plan pratique de fonctionner sans 
elles. 


[217] Ainsi, même si le Tribunal avait conclu à l'existence d'une fiducie en 
faveur des divers régimes de retraite et créée par l'article 49 LRCR, faisant en 
sorte que les cotisations d'équilibre suspendues depuis l'ordonnance initiale 
soient soustraites de l'actif de la Débitrice (ce qui n'est pas le cas), le Tribunal 
aurait alors invoqué les mêmes motifs que le juge Morawetz dans Timminco pour 
rejeter les arguments des Requérants. 


[218] Les conclusions du Tribunal rejetant, d'une part, l'application des principes 
de l'arrêt Indalex au Québec et rejetant, d'autre part, l'existence d'une 
quelconque fiducie opposable à la Débitrice et à ses créanciers découlant de 
l'article 49 LRCR font en sorte que les cotisations d'équilibre dues par la Débitrice 
mais dont le paiement est suspendu par l'effet de l'ordonnance initiale, ne sont 
que des créances ordinaires ne bénéficiant d'aucune priorité particulière tant à 
l'égard des super-priorités émanant de la LACC que des autres créances 
garanties prenant rang après lesdites super-priorités. 


20
12


 Q
C


C
S


 1
67


9 
(C


an
LI


I)







500-11-038474-108                                PAGE : 70 
 


 


[219] Cela suffit pour conclure au rejet des requêtes des Requérants et il n'est 
donc pas utile ou opportun d'examiner les autres arguments soulevés par les 
Intimés, sauf celui de l'opportunité de réviser les conclusions de l'ordonnance 
initiale et de permettre néanmoins la reprise des cotisations d'équilibre à compter 
du 1er novembre 2011.  Nous traiterons donc de ce dernier point dans le contexte 
de l'argument de "Res Judicata" ou, pour utiliser le langage de l'affaire Indalex, 
dans le contexte d'un "collateral attack upon previous orders rendered".  


L'ARGUMENT DE "RES JUDICATA" 


[220] Les Intimés allèguent que les jugements antérieurs de cette Cour dans le 
présent dossier ont force de chose jugée et, pour ce seul motif, ne doivent ni être 
changés ni altérés en ce qui a trait à l'obligation de la Débitrice de reprendre le 
paiement des cotisations d'équilibre à compter du 1er novembre 2011. 


[221] Il est vrai que l'ordonnance initiale comporte une "clause de retour" ou 
"comeback clause" qui permet au Tribunal de rajuster le tir si cette même 
ordonnance cause problème à une partie intéressée qui n'aurait pas été 
entendue lors de l'audition originale. 


[222] On ne doit cependant pas perdre de vue que les ordonnances rendues en 
cours d'instance sont aussi des jugements sur la base desquels d'importantes 
décisions sont prises et, une fois rendues et tant qu'elles ne sont pas modifiées, 
ces ordonnances jouissent, sinon d'une autorité de la chose jugée totale et 
complète (étant révisables par le Tribunal qui les a rendues), à tout le moins de 
l'autorité de la chose décidée. 


[223] Une des distinctions à faire entre l'autorité de la chose jugée et celle de la 
chose décidée semble être que l'une s'applique dans le cas où un jugement d'un 
tribunal n'est révisable que par une Cour d'appel tandis que l'autre peut être 
révisable par le même tribunal qui l'a prononcé.  C'est le cas des jugements 
interlocutoires, des ordonnances de sauvegarde rendues en cours d'instance, 
des ordonnances de garde, accès et pension alimentaire en droit familial, des 
ordonnances de gestion, etc.  Une ordonnance initiale peut donc être revue, 
corrigée ou adaptée aux circonstances, selon les intérêts des parties qui en 
demandent la révision, la correction ou l'adaptation, mais sans pour autant 
"changer la donne" ou les droits et obligations des autres parties qui ont pris des 
décisions majeures et importantes sur la base d'une ordonnance initiale 
antérieure. 


[224] L'exemple parfait est celui où une Débitrice obtient une ordonnance initiale 
assortie d'un financement intérimaire qui est mis en place en fonction des termes 
et conditions de l'ordonnance.  Il est évident que les conditions d'une telle 
ordonnance ne peuvent pas être modifiées à la légère et si elles le sont, les 
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modifications doivent prendre en compte les décisions déjà prises et 
sanctionnées par le Tribunal. 


[225] Ici, le prêteur temporaire a convenu de prêter à la Débitrice White Birch 
plusieurs dizaines de millions de dollars pour maintenir l'entreprise en vie, alors 
que White Birch croulait sous les dettes (environ 900 millions$).  Sans ce prêt 
temporaire (DIP) White Birch aurait été incapable de continuer à fonctionner, les 
pertes d'emploi se seraient comptées par milliers, les créanciers se seraient 
livrés une guerre à ne plus finir, sans oublier que les régimes de retraite 
fortement affectés d'un déficit actuariel de solvabilité important auraient vu leurs 
créances (sous forme de cotisations d'équilibre) perdre toute chance de 
récupération substantielle. 


[226] Au lieu de cela, l'ordonnance initiale et le financement DIP ont permis à 
l'entreprise de fonctionner à plein régime jusqu'au 9 décembre 2011 pour l'usine 
de Stadacona et sans interruption et jusqu'à ce jour, pour les deux autres usines, 
Papiers Masson et F.F. Soucy.  Durant cette période, il n'y a pas eu de mises à 
pied (sauf la fermeture de Stadacona) et l'employeur White Birch a versé toutes 
les cotisations requises au titre des cotisations de services courants envers ces 
mêmes fonds de pension. 


[227] Les demandes des Requérants sont de deux ordres.  Dans un premier 
temps, ils demandent de modifier l'ordonnance initiale afin de faire en sorte que 
les cotisations d'équilibre de l'employeur prennent rang avant la super-priorité du 
prêteur DIP, en alléguant que la LRCR crée une fiducie présumée ayant pour 
effet de soustraire la valeur des cotisations d'équilibre des biens de la Débitrice. 


[228] Dans un second temps, ils demandent une levée de la suspension du 
paiement des cotisations d'équilibre à compter du 1er novembre, soit une somme 
de plus de 2 millions$ par mois (ou 24 millions$ par an). 


[229] Dans les deux cas, une révision de l'ordonnance initiale affecterait 
sérieusement les droits du prêteur DIP eu égard au remboursement éventuel du 
financement temporaire. 


[230] La jurisprudence semble assez constante lorsqu'il s'agit de prendre en 
compte les droits des parties intéressées qui ont pris de décisions en fonction 
des ordonnances déjà rendues par un tribunal sous l'empire de la LACC. 


[231] En l'instance, le prêteur DIP n'aurait tout simplement pas accepté de 
financer les opérations de la Débitrice, n'eût été de l'octroi d'une super-priorité lui 
permettant de voir son prêt remboursé prioritairement à toute autre dette de 
l'entreprise. 
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[232] Dans Re: Muscletech Research and Development Inc. [2006] 19 C.B.R. 
(5th) 5485, le juge Farley écrit ceci: 


" As this order today is being requested without notice to persons 
who may be affected, I would stress that these persons are 
completely at liberty and encouraged to use the comeback clause 
found at paragraph 59 of the Initial Order.  In that respect, 
notwithstanding any order having previously been given, the onus 
rests with the applicants (and the applicants alone) to justify ab 
initio the relief  requested and previously granted.  Comeback relief, 
however, cannot prejudicially affect the position of parties who have 
relied bona fide on the previous order in question.  This 
endorsement is to be provided to the creditors and others receiving 
notice. " 


[233] Deux principes se dégagent de ceci:  premièrement, lorsqu'une 
ordonnance est rendue sans avoir donné avis à une personne qui en est 
affectée, cette dernière peut utiliser la clause de retour et la Débitrice a alors le 
fardeau de prouver la justesse des dispositions de l'ordonnance initiale. 


[234] Or, ici, aucune des parties requérantes ne plaident que l'ordonnance 
initiale a été rendue à leur insu.  Ce n'est certainement pas le cas pour le 
Syndicat (et pour les retraités syndiqués qui étaient à l'origine représentés par le 
Syndicat).  Quant aux retraités non-syndiqués, il est vrai qu'ils n'ont pas reçu 
signification de la requête introductive d'instance au tout début du processus 
mais ils ont dû forcément en prendre connaissance très rapidement.  En effet, 
toutes les procédures et toutes les ordonnances rendues dans ce dossier ont été 
affichées sur le site web du contrôleur et le fait que White Birch s'était mise sous 
la protection de la LACC a été largement publicisé.  Qui plus est, ces requérants 
ont aussi pu constater que les cotisations d'équilibre n'étaient plus versées.  
Finalement, le très long délai entre la date de l'ordonnance initiale et leur requête 
actuelle résulte non pas de leur ignorance des faits et des conséquences de 
l'ordonnance mais plutôt de leur tentative de voir les principes de l'arrêt Indalex 
appliqués au Québec une fois que cette décision a été connue et publicisée dans 
le monde des régimes de retraite et des restructurations sous l'empire de la 
LACC. 


[235] Chaque cas est un cas d'espèce.  Le fardeau de la preuve peut être celui 
que le juge Farley énonce dans Muscletech lorsqu'on se situe au début d'un 
processus.  Le principe n'est pas le même lorsque l'on veut faire modifier 
l'ordonnance initiale quelque 21 mois plus tard?  Au contraire, le soussigné est 
d'avis que l'écoulement du temps et la nature des remèdes demandés font, ici, 
en sorte que les Requérants ont le fardeau de prouver l'ensemble des 
prétentions qu'ils invoquent. 


                                            
85 Voir aussi Re:  Pliant Corp. of Canada [2006] O.J. No. 20. 
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[236] Le second principe qui s'infère de Muscletech fait en sorte qu'une 
éventuelle modification de l'ordonnance ne peut porter préjudice aux parties qui 
se sont fiées de bonne foi aux termes de l'ordonnance.  Cela inclut le prêteur 
DIP.  Ses ressources ont été bien accueillies par la Débitrice au bénéfice de 
tous, mais à certaines conditions.  Il appartient donc aux Requérants de 
démontrer que l'on doive ré-ouvrir des prises de décision qui sont en place 
depuis plus de deux ans. 


[237] Lorsqu'il s'agit de changer une décision en se basant sur un jugement 
subséquent qui vient en quelque sorte se démarquer substantiellement de l'état 
du droit antérieur, comme c'est le cas en l'espèce, il faut faire preuve d'une 
certaine déférence et le juge chargé d'intervenir doit exercer sa discrétion de 
manière à tenir compte des faits et du droit qui prévalaient au moment de la prise 
de décision et non au moment où on en demande la révision.  Voir Re:  Taylor 
[1998] 4 C.B.R. (4th) 139: 


[10]      I am unable to find any breach of equitable principles or any 
abuse of process in the making of my order.  Nor does the need to 
do justice between the parties require that it be set aside.  A change 
in the law subsequent to my decision does not establish that my 
decision was wrong at the time it was made.  The judgment cannot 
be said to have caused injustice at that time and no circumstances 
existed which would have changed my decision had I been informed 
of them.  The failure to advise the court of the fact that an appeal had 
been taken is not such a circumstance nor can fault be attributed to 
one party or the other.  Both parties had an opportunity to advise the 
court of the Giffen appeal and, for whatever reason, chose not to 
disclose that fact.  Whether or not I was told of the appeal, I was 
obliged to rely on the decision of the Court of Appeal.  It expressed 
the legal principles binding on me at that time. 


 [11]      The law is constantly changing.  If orders are set aside by 
the court which makes them because of a change in the law, there 
would be no finality to litigation.  Litigants could never be certain 
that matters before the court would be brought to a close.  I decline 
to exercise the limited inherent jurisdiction of this court to set aside 
the order. 


[238] Dans Parc Industriel Laprade Inc. c. Conporec Inc., 2008 QCCA 2222, la 
juge France Thibault a confirmé la décision de notre collègue le juge Étienne 
Parent qui a refusé de modifier l'ordonnance initiale prononcée en faveur de la 
Débitrice Conporec malgré l'existence d'une clause de retour.  Dans cette affaire, 
l'ordonnance initiale était datée du 8 août 2008 et fut renouvelée le 8 septembre 
2008.  Le 24 septembre 2008, Laprade demande à la Cour supérieure de 
modifier l'ordonnance renouvelée qui avait pour effet de grever un immeuble sur 
lequel Laprade avait des droits hypothécaires.  La juge Thibault de la Cour 
d'appel (sur requête pour permission d'en appeler): 
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[10]        D'abord, il m'apparaît que les règles élémentaires de 
transparence, qui favorisent la confiance des justiciables dans le 
système judiciaire, militaient ici en faveur de la signification de la 
requête pour modifier l'Ordonnance initiale à Laprade, un créancier 
garanti. Si la procédure suivie n'est pas illégale, elle est, pour le 
moins, inélégante. D'ailleurs, la loi 47 prévoit expressément la 
signification de telles requêtes. 


[11]           Ensuite, je m'en voudrais de ne pas souligner un certain 
laxisme de Laprade. Si elle avait produit une comparution au dossier 
comme l'Ordonnance initiale le prévoyait à son paragraphe [51], il y 
aurait eu économie des ressources judiciaires. Elle aurait alors pu 
faire valoir ses motifs d'opposition à la modification de 
l'Ordonnance initiale, en temps utile. 


�  


[17]           En l'absence de quelque allégation pouvant affecter le bien-
fondé de l'Ordonnance initiale modifiée, permettre l'appel aurait 
comme effet de mettre en péril le processus de redressement 
entrepris, à l'aveuglette, et en faveur d'une partie qui n'a pas agi 
avec diligence en négligeant de produire une comparution. En effet, 
en pareille matière, la confiance du prêteur est essentielle et il n'est 
pas souhaitable de remettre les jugements en cause sans raison 
valable. 


[239] Modifier aujourd'hui l'Ordonnance initiale sur la base des principes 
d'Indalex est hors de question, vu les conclusions auxquelles nous arrivons sur 
l'application de ces principes en droit québécois.  Quant à la modification de 
l'ordonnance sur la base de l'actuelle position financière de White Birch, le 
soussigné est d'avis qu'i n'y a pas lieu de le faire. 


[240] Si on accepte la proposition des Requérants qui suggèrent de reprendre le 
paiement des cotisations d'équilibre à compter du 1er novembre 2011, cela 
représenterait aujourd'hui un montant de plus de 12 millions$ qui devrait être 
versé dans les divers régimes de retraite. 


[241] Il est vrai que la preuve et les admissions des parties ont révélé une plus 
grande marge de manœuvre pour White Birch qui a pu augmenter ses liquidités 
au-delà de ses prévisions.  Cela est dû notamment au fait que depuis la 
fermeture de Stadacona, l'usine a pu écouler des stocks d'inventaire sans avoir à 
effectuer des dépenses courantes reliées à la production (rédactions d'achats de 
matières premières, consommation d'énergie réduite, etc.) 


[242]  De plus, certaines dépenses prévues mais non encourues au niveau des 
coûts de fermeture de la transaction de vente à BDWBI (environ 6.5 millions$). 
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[243] Le contrôleur Rosenthal a cependant émis quelques réserves sur ces 
projections de liquidités en rappelant que White Birch devait toujours 88 millions$ 
de DIP à ses prêteurs temporaires. 


[244] Il n'est pas nécessaire ici de revoir et analyser tous les chiffres des 
projections de l'évolution de l'encaisse.  Qu'il suffise de noter que l'encaisse s'est 
nettement améliorée, que les liquidités de White Birch pourraient, à la limite, 
permettre une reprise des cotisations d'équilibre sans mettre l'entreprise en péril 
et sans empêcher le remboursement du prêt DIP.  Actuellement, il semble clair 
que White Birch n'est pas en "crise de liquidités", dans la mesure où elle 
fonctionne sous la protection de la LACC et qu'elle n'a pas l'obligation de 
rembourser ses dettes antérieures au 24 février 2010. 


[245] La question qui se pose est plutôt de déterminer s'il est opportun de 
consacrer une partie de la marge de manœuvre au remboursement d'une dette 
antérieure au 24 février 2010 ne jouissant d'aucune priorité sur l'ensemble des 
autres dettes de White Birch. 


[246] En effet, nous avons vu que les cotisations d'équilibre ne font l'objet 
d'aucune fiducie réelle opposable à la Débitrice ou aux créanciers de cette 
dernière.  Nous avons aussi vu que l'article 49 LRCR ne créait aucune charge 
particulière de la nature d'une charge flottante grevant les actifs de la compagnie.  
Somme toute, les cotisations d'équilibre ne sont ni des créances garanties, 
privilégiées ou autrement prioritaires et il n'y a aucune justification de les traiter 
différemment des autres dettes pré-ordonnance initiale de White Birch. 


[247] Agir autrement serait donner aux régimes de retraite un avantage indu sur 
les autres créanciers de White Birch dont les créances antérieures au 24 février 
2010 sont gelées.  Certaines de ces entreprises font les frais de la situation 
actuelle et le non-paiement de leurs créances affecte leur rentabilité, voire leur 
survie, et on peut même supposer que les salaires et autres avantages de leurs 
propres employés peuvent aussi être mis en péril. 


[248] Aussi sympathique que la position des employés et des retraités de White 
Birch puisse être, lorsqu'ils voient leur régime de retraite aussi durement affecté 
par les circonstances actuelles, et aussi injuste que cela puisse être de voir leurs 
revenus de retraite ainsi réduits, le Tribunal ne croit pas que cela soit opportun 
de tenter de corriger ce problème en en créant ou en en aggravant un autre. 


[249] Il est tout à fait normal que White Birch puisse voir une amélioration de 
ses liquidités dans un contexte où elle bénéficie d'une suspension de paiement 
de ses dettes antérieures, qu'elle réduit ses opérations, qu'elle réduit ses 
dépenses et qu'elle maximise ses rentrées d'argent en plus de bénéficier de 
nouvelles liquidités suite au financement temporaire du prêteur DIP.  Si ce n'était 
pas le cas, il faudrait s'interroger sérieusement sur l'opportunité de poursuivre le 
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processus de restructuration.  La LACC existe justement dans sa forme actuelle 
pour permettre une telle amélioration de la situation actuelle de l'entreprise.  
L'augmentation des liquidités servira de moteur à la reprise des activités 
économiques de White Birch après avoir permis qu'un plan de restructuration 
puisse être mis en place et que l'ensemble des créanciers de White Birch – y 
compris les employés, les retraités et les régimes de retraite requérants – 
puissent bénéficier autant que faire se peut à cette relance souhaitée par tous. 


[250] Permettre aux régimes de retraite de jouir d'un avantage indu par rapport 
aux autres créanciers en leur permettant de voir leur réclamation traitée 
prioritairement alors qu'elle ne jouit d'aucune priorité serait donc inapproprié et 
carrément injuste.  


[251] Les Requérants doivent aussi réaliser que la LACC est une loi d'exception 
qui donne des droits d'exception à la Débitrice et qui affecte négativement 
certains créanciers dans un but de relance et de jours meilleurs pour tous.  
L'alternative, au 24 février 2010, n'apparaissait pas meilleure.  Il en aurait résulté, 
n'eût été de la LACC et du prêteur DIP, une probable faillite de toute l'entreprise 
avec des conséquences plus désastreuses encore pour les employés et les 
retraités. 


[252] Les Requérants n'ont donc pas gain de cause et leurs requêtes doivent 
donc être rejetées.  Elles le seront sans frais, vu l'importance du débat et la 
situation juridique nouvelle créée par l'arrêt Indalex. 


 


POUR L'ENSEMBLE DE CES MOTIFS, le Tribunal 


 


[253] REJETTE les requêtes des Requérants: 


Syndicat canadien des communications, de l'énergie et du papier (SCEP-
Québec) et ses sections locales 11, 137, 200, 250, 299, 625, 627, 905 et 
1104 


Regroupement des employés retraités de White Birch – Stadacona 


Comité de retraite du régime de retraite des employés non syndiqués de 
PML 


Comité de retraite du régime complémentaire de retraite du personnel non 
syndiqué de F.F.Soucy 
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Comité de retraite du régime de retraite des employés non syndiqués de 
Stadacona. 


[254] SANS FRAIS 


 


 


 __________________________________
ROBERT MONGEON, J.C.S. 


 
 
Me Jean Fontaine et Me Matthew Liben                  Me Gerry Apostolatos et Me Tina Hobday                     
Stikeman Elliott                                                         Langlois Kronström Desjardins 
     Pour les Débitrices                                                   Pour Comités de retraite des non-syndiqués 
 
Me Sylvain Rigaud                                                   Me Julie Lavertu 
Norton Rose                                                              Gilbert Simard Tremblay 
     Pour le contrôleur Ernst & Young                             Pour KSH Solution 
 
Me Jean-Yves Simard                                              Me Jocelyn Morency 
Lavery De Billy                                                          Boily Morency Roy 
Me Joseph Latham                                                   Me Audrey Létourneau 
Goodmans (Toronto)                                                 Létourneau Gagné 
    Pour BD White Birch Investments                             Pour le Regroupement des retraités (Stadacona) 
 
Me Martin Desrosiers et Me Sandra Abitan             Me yves St-André et Me Louise-Hélène Guimond 
Osler, Hoskin Harcourt                                            Trudel Nadeau 
    Pour Crédit Suisse                                                    Pour SCEP 
 
Me Marc Duchesne et Me Vanessa Jodoin              Me Jean-Éric Guindon 
Borden Ladner Gervais                                            Bélanger Sauvé 
    Pour Unsecured Creditors of Bear Island                 Pour le Service d'Impartition Industriel 
 
 
 
 
Dates d'audience: 26 et 27 janvier 2012 
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Maisons Marcoux inc. (Syndic deOUR 0' APPEL 2012 QCCA 192


CANADA
PROVINCE DE QUEBEC
GREFFE DE QUEBEC


N°: 200-09-007026-104
(350-11-000094-082) (200-11-016886-080) Dans I'affaire de faillite de Maisons
Marcoux inc., faillie


DATE: 2 fevrier 2012
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CORAM: lES HONORABLES MARIE-FRANCE BICH, J.C.A.
PAUL VEZINA, J.C.A.
RICHARD WAGNER, J.C.A.


CAISSE DESJARDINS DU CENTRE DE lA NOUVEllE BEAUCE
APPELANTE - mise en cause


et
UNIBETON, DIVISION CIMENT QUEBEC INC.
et
JElD-WEN OF CANADA lTD.


INTIMEES - requerantes
et
ERNST & YOUNG INC., syndique a I'actif de Maisons Marcoux inc.


MISE EN CAUSE - intirnee
et
RAYMOND CHABOT INC.
l'AGENCE DU REVENU DU QUEBEC
AGENCE DES DOUANES ET DU REVENU DU CANADA
9131-1050 QUEBEC INC., faisant affaire sous Ie nom de CONSTRUCTION NOMADE
9168-3904 QUEBEC inc., faisant affaire sous Ie nom de GROUPE DYNAMITEK
lES ENTREPRISES DE VENTilATION CLiMASOl INC.
9061-5709 QUEBEC INC., faisant affaire sous Ie nom CONSTRUCTION DU SABOT
D'OR
9032-1928 QUEBEC INC., faisant affaire sous Ie nom de CONSTRUCTION STEPHAN
GOUIN
GUlllEVIN INTERNATIONAL CIE
ESCALIER GillES GRENIER INC.
GASTON THIBAUDEAU, faisant affaire sous Ie nom de CONSTRUCTION GASTON
THIBODEAU
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ACIER OUELLETTE INC.
GROUPE MATERIAUX COUPAL INC.
TERRASSEMENT T.C.G. INC.
GROUPE ROYAL INC., faisant affaire sous Ie nom de PRODUIT DE BATIMENT
RESIDENTIEL
PLOMBERIE P.P. MECANIQUE INC.
GILLES LEDUC ENTREPRENEUR ELECTRICIEN INC.
FONDATIONS M.J. INC.
FER ORNEMENTAL LEVESQUE INC.
LES CONSTRUCTIONS CLAUDE DUMONT INC.
Y.B.G.INC.
LES ENTREPRISES FRED-AL INC.
AGREMAT INC.
ENTREPRISES JEANNOT PAQUETTE 1996 INC.
BETON DEUX MONTAGNES INC.
C.G.C. ENERGIE INC.
CONSTRUCTIONS RICHARD CLICHE INC.
L.K. INDUSRIES INC.
ISOLATION FUTURE INC.
OFFICIER DE LA PUBLICITE DES DROITS DE LA CIRCONSCRIPTION FONCIERE
DE TERREBONNE


MIS EN CAUSE - mis en cause


ARRET


[1] L'appelante se pourvoit contre un jugement rendu Ie 14 avril 2010 par la Cour
superieure, district de Beauce (I'honorable Dominique Belanger), qui a declare
prioritaires les hypotheques legales de la construction des intimees.


[2] Pour les motifs du juge Vezina, auxquels souscrivent les juges Bich et Wagner;


LA COUR:


[3] ACCUEILLE I'appel, chaque partie payant ses frais;


[4] CASSE Ie jugement dont appel, sauf quant aux depens de premiere instance;


[5] ORDONNE a la Syndique de preparer un nouvel etat de collocation conforme
aux directives du present arret;
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[6] ORDONNE Ie renvoi de I'affaire en Cour superieure pour que la procedure de
contestation de l'etat de collocation suive son cours concernant la portion maintenant
allouee pour I'ensemble des hypotheques legales de la construction.


MARIE-FRANCE BICH, J.C.A.


PAUL VEZINA, J.C.A.


RICHARD WAGNER, J.C.A.


Me Jean-Francois De Rico et
Me Guy Deblois
Langlois, Kronstrorn
Pour I'appelante


Me Nicolas Gosselin
B.C.F. s.e.n.c.r.1.
Pour les intirnees et les mis en cause 9131-1050 Quebec inc., 9168-3904 Quebec inc.,
9061-5709 Quebec inc., Guillevin International cie, Escalier Gilles Grenier inc., Gaston
Thibaudeau, Acier Ouellette inc., Groupe Materiaux Coupal inc., Terrassement T.C.G.
inc., Plomberie P.P. Mecanique inc., Les constructions Claude Dumont inc., Les
Entreprises Fred-AI inc., Aqrernat inc., L.K. Industries inc.


Me Marie-Paule Gagnon
Stein, Monast
Pour la mise en cause Ernst & Young inc.


Date d'audience: 8 novembre 2011
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MOTIFS DU JUGE VEZINA


[7] Les biens de Maison Marcoux inc. (Ia Debitrice) sont vendus apres sa faillite par
la mise en cause Ernst & Young inc. (Ia Syndique). La distribution du produit de la vente
de certains immeubles oblige a trancher qui a priorite entre I'appelante (Ia Caisse) et les
creancieres intirnees (Ies Constructeurs).


[8] A l'epoque, la Debitrice agit comme promotrice irnmobiliere. La Caisse finance
son entreprise et detient des hypotheques conventionnelles centre tous ses biens. Les
Constructeurs participent a la realisation du projet Boisbriand et beneficient
d'hypotheques legales de la construction centre les immeubles de ce projet.


[9] Au printemps 2008, la Debitrice a recours a la Loi sur les arrangements avec les
creenciers des compeqnies' (L.a.c.c.) et une « ordonnance initiale »2 est prononcee par
Ie tribunal, qui autorise la Debitrice a contracter un « pret temporaire» de 2,1 M$
garanti par une «hypotheque ou surete » universelle et superprioritaire, c'est-a-dire
« de rang superieur a celui de tous autres hypotheques, gages, suretes ... grevant I'un
ou I'autre de ses biens ».


[10] La Caisse prete ceUe somme a la Debitrice et elles signent une « Convention de
financement interirnaire » ou la Debitrice garantit « toutes les obligations afferentes [au
pret temporaire] au moyen d'une hypotheque interirnaire prioritaire », telle que prevue a
I'ordonnance initiale.


[11] La Debitrice continue ses projets, mais quelques mois plus tard, c'est la faillite.


[12] II est alors du a la Caisse un total de 5,5 M$3, dont 2,2 M$ garantis par son
hypotheque superprioritaire et 3,3 M$, par ses hypotheques conventionnelles. Les
Constructeurs pour leur part reclarnent 1 M$.


[13] La vente des biens par la Syndique rapporte 5,8 M$ incluant les maisons du
projet Boisbriand, vendues sous controle de justice au prix de 1,2 M$.


[14] La Syndique prepare un etat de collocation pour distribuer Ie 1,2 M$ de la vente
de Boisbriand ou on retrouve :


2


3


L.R.C. (1985), c. C-36.
2008 QCCS 1157.
Les chiffres sont arrondis pour alleqer Ie texte.
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Vente


Frais de justice


Charge A+D [nous y reviendrons]


La Caisse (pret temporaire)


Les Constructeurs


1 200000 $
190000 $
110000


900000


o
[15] Les Constructeurs contestent l'etat de collocation et demandent de declarer leurs
hypotheques legales prioritaires aux droits de la Caisse.
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[16] Le Tribunal leur donne raison:


[73] DECLARE que les creances des detentrices d'hypotheques du domaine de
la construction [Ies Constructeurs] doivent etre coltoquees prioritairement a celles
de la [Caisse] dans Ie cadre du projet d'etat de collocation ... ;


[74] ORDONNE [a la Syndique] de preparer un nouvel etat de collocation qui
tiendra compte du present jugement;


[17] C'est Ie jugement porte en appel par la Caisse.


* * *
[18] Dans un premier temps, la juge de premiere instance (Ia Juge) reconnait, avec
raison, que la superpriorite de la L.a.c.c. passe au premier rang, avant les suretes du
Code civil:


[42] Les tribunaux canadiens ont reconnu qu'ils avaient juridiction pour
accorder une super priorite en vertu de la loi, rnerne si elle s'etablissait avant une
creance etablie prioritaire en vertu des lois provinciales .


[43] II s'agit en quelque sorte d'une hypotheque creee judiciairement en vertu
d'une loi federale portant sur l'insolvabilite, domaine de competence federale
exclusif.


[44] Ainsi, a moins d'une intervention du Tribunal, la charge prioritaire de la
Caisse de la Nouvelle-Beauce prend rang avant les hypotheques legales des
personnes qui ont participe a la construction, au rnerne titre qu'elle est prioritaire
a l'hypotheque de premier rang inscrite sur les autres immeubles.


[45] L'argument des constructeurs selon lequel leur creance est prioritaire a la
creance prioritaire de Caisse Desjardins n'est donc pas retenu.


[19] On aura note la reserve de la Juge au paragraphe [44] ci-dessus : « A moins
d'une intervention du Tribunal. .. ».
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[20] Ce qui arnene la Juge a s'interroger sur Ie fondement legal qui lui permettrait
d'intervenir. Elle Ie trouve dans une clause de revision prevue a I'ordonnance initiale :
(clause dite « de retour », come back clause) :


[48] Or, l'Ordonnance initiale prevoit un mecanisme permettant aux
creancieres - requerantes d'obtenir un redressement, moyennant un preavis de
sept jours :


54. DECLARE que toute personne interessee peut presenter une
demande au tribunal afin de faire modifier ou annuler
1'0rdonnance ou d'obtenir un autre redressement moyennant un
preavis de sept jours a la Requerante, au Controleur et a toute
autre partie susceptible d'etre touches par I'ordonnance
dernandee ou moyennant tout autre preavis, s'il en est, que Ie
tribunal pourra ordonner.
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[21] Puis elle examine « s'il est equitable d'intervenir ».


[22] Elle constate que la creance superprioritaire de 2,2 M$ n'est pas en peril puisque
la liquidation des actifs a rapporte plus de 5,8 M$.


[23] Elle constate aussi que l'etat de collocation a pour effet que les Constructeurs
voient « leurs droits completernent aneantis par une superpriorite qui, rappelle-t-elle,
porte sur l'universalite des biens meubles et immeubles de la Debitrice et non
seulement sur les terrains de Boisbriand ».


[24] Elle est d'avis que cette situation la justifie d'intervenir pour accorder « une
protection equitable» aux Constructeurs :


[56] En affectant Ie produit de la vente des terrains de Boisbriand au seul
remboursement du [pret temporaire], Ie syndic prejudicie les detentrices
d'hypotheques legales sur cet immeuble, puisque celles-ci perdent alors tous
leurs droits, alors qu'elles ont vraisemblablement contribue a une plus value de
I'immeuble par leur travail.


[57] En realite, la situation, telle qu'elle se presente si Ie Tribunal rejette la
requete, fait en sorte que Caisse Desjardins serait remboursee non seulement
du financement interimaire garanti par une super priorite, mais aussi d'une plus
grande partie des prets hypotMcaires accordes a la debitrice. C'est la I'enjeu de
la contestation de la Caisse Desjardins. Les detentrices d'hypotheques legales
du domaine de la construction seraient les grandes perdantes de I'histoire.
[Soulignement ajoute]


[ ...]
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[66] Le Tribunal estime approprie non pas de modifier I'Ordonnance initiale,
car il y a eu cession de biens, mais d'accorder un redressementaux detentrices
d'hypotheques legales du domaine de la construction en leur permettant de
recevoir leur part dans la realisation de I'actif que sont les immeubles situes a
8oisbriand.


[25] Analysons les trois moyens que la Caisse soumet au soutien de son pourvoi.


Le premier: la Juge de premiere instance a-t-elle erre en droit en modifiant I'ordre
de priorite etebti aux termes de I'Ordonnance initiale et I'ordre de collocation en
s'appuyant sur la clause de retour?


[26] Selon la Caisse, la Juge commet une erreur car elle fait passer les hypotheques
legales des Constructeurs avant son hypotheque superprioritaire.


[27] Si on ne lit que Ie dispositif du jugement, la Caisse semble avoir raison:


[73] DECLAREque les creances des detentrices d'hypotheques du domaine
de la construction doivent etre colloquees prioritairement a celles de la Caisse
Desjardins du Centre de la Nouvelle-8eauce dans Ie cadre du projet d'etat de
collocationR-3;


[28] La Juge confirme toutefois dans ses motifs que Ie rang de l'hypotheque
superprioritaire est superieur a celui des hypotheques legales des Constructeurs et
aussi a celui des hypotheques conventionnelles inscrites centre les immeubles (voir
I'extrait du jugement au paragraphe 18 ci-dessus).


[29] Et, en toute logique, ce n'est qu'apres s'etre assures que Ie pret temporaire sera
entierernent rernbourse a meme la liquidation des biens de la Debltrice que la Juge
s'arrete a la repartition du surplus.


[30] En ce sens, elle ne va pas a I'encontre du principe enonce avec justesse par la
Caisse: « ... Ies Tribunaux ne peuvent promulguer des ordonnances ayant des effets
retroactifs prejudiciables lorsqu'ils se prononcent en vertu d'une clause de retour. .. »4.


[31] La superpriorite confirrnee, la Juge pouvait-elle se fonder sur la clause « de
retour» pour modifier I'ordre de collocation?


[32] La question est interessante, mais il n'est pas opportun d'y repondre ici.
L'analyse eventuelle de cette question sera plus utile si elle est faite ulterieurement en
tenant compte des importantes modifications a la L.a.c.c. prornulquees apres Ie
jugement dont appel.


4 Re : Muscletech Research & Development Inc., (2006) 19 C.B.R. (5th
) 54, paragr.5; Boutiques San


Francisco inc. (Arrangement relatif aux) , J.E. 2004-2017, paragr.36-37 (C.S.).
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[33] Les Constructeurs ont invoque une autre disposition legale pour fonder
I'intervention de la Juge, I'article 2754 du Code civil du Quebec, c'est Ie deuxierne
moyen de la Caisse.


Le deuxieme : La Cour peut-elle ordonner la repartition de la Charge du preteur
temporaire sur les ditterents biens de la Debitrice greves en sa faveur, en vertu
de I'article 2754 C.C.Q.?5


[34] t.'hypotheque superprioritaire porte sur tous les biens de la Debitrice, Le produit
de la liquidation de I'ensemble de ses biens doit d'abord etre consacre a la rembourser.


[35] Quant au surplus, force est de constater que sa repartition entre les creanciers
varie considerablernent qu'on applique la superpriorite d'abord sur les immeubles de
Boisbriand et ensuite sur les autres biens, ou inversement, sur les autres biens en
premier et sur les immeubles de Boisbriand en second, ou, troisierne hypothese, si on
I'applique selon la regie proportionnelle de I'article 2754.


[36] La proportion selon 2754 est la suivante. La liquidation de I'ensemble des biens
de la Debitrice a rapports 5,8 M$, dont 1,2 M$ provenant des immeubles de Boisbriand
et 4,6 M$ des autres biens, soit 21 % et 79 % respectivement. Le remboursement du
pret temporaire, au montant de 2,2 M$, se repartit dans Ie meme rapport, soit 21 %, ou
462 000 $ centre les 1,2 M$ de Boisbriand et 79 % ou 1 738 000 $ centre les 4,6 M$
des autres biens.


[37] Les sommes a distribuer, apres prelevernent des frais de vente, sont de
900 000 $ provenant du projet Boisbriand et de 4,2 M$ des autres biens, pour un total
de 5,1 M$.


[38] Le tableau ci-dessous fait voir la difference pour la Caisse et les Constructeurs
suivant chacune des trois hypotheses d'application de la superpriorite centre les
sommes a repartir. La Syndique a dresse l'etat de collocation selon la premiere. La
deuxierne correspond au dispositif du jugement dont appel. La troisieme est conforme a
I'article 2754 :


5 C.c.Q. : « Art. 2754. Lorsque des creanciers de rang posterieur n'ont d'hypotheque a faire valoir
que sur un seul des biens qreves en faveur d'un rnerne creancier, l'hypotheque de ce dernier se
repartit, si au moins deux de ces biens sont vend us sous l'autorite de la justice et que Ie prix a
distribuer soit suffisant pour acquitter sa creance, proportionneliement a ce qui reste a distribuer
sur leurs prix respectifs. »
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Provenant du projet Boisbriand Provenant de
I'ensemble des biens


A la caisse pour son Aux Constructeurs A la Caisse au total
hypotheque superprioritaire


Selon l'etat de 900 000 $ a 5,1 M$
collocation


Selon Ie jugement a 900 000 $ 4,2 M$


Selon 2754 C.c.Q. 462 000 $ 438 000 $ 4662 000 $


N
Q)


[39] La Juge trouve inequitable l'etat de collocation ou les Constructeurs ne recoivent
rien de la vente des maisons de Boisbriand qu'ils ont contribue a edifier. Elle a bien
raison.


[40] Par centre, I'application de la superpriorite suivant Ie jugement prive la Caisse de
toute participation dans Ie produit de la vente des immeubles de Boisbriand, ce qui me
semble pecher par exces dans I'autre sens, soit dit avec eqards.


[41] En effet, a meme Ie pret temporaire de 2,2 M$, la Debitrice a consacre plus de
1 M$ pour continuer Ie projet de Boisbriand et augmenter la valeur de ses maisons. Les
Constructeurs en ont profite.


[42] Et surtout, les Constructeurs, comme la Caisse et la Debitrice, ont profite de ce
pret temporaire pour tenter, au benefice de chacun, de sauver Ie projet et de recuperer
leurs investissements en travail, en rnateriaux et en argent. La juste contrepartie est
que chacun so it mis a contribution lorsque la tentative echoue. C'est Ie principe sous-
jacent a la L.a.c.c.


[43] La Caisse objecte a I'application de 2754 Ie fait qu'elle percevra moins au total
pour I'ensemble de ses creances resultant du pret temporaire et des prets anterieurs :


... Ie prix provenant de la vente des Immeubles est insuffisant pour payer Ie
creancier de rang anterieur tel que requis par I'article 2754 C.c.Q., ce qui fait en
sorte que I'une des conditions essentielles a I'application de cet article n'est pas
rencontree, En effet, Ie montant total des creances garanties detenues par
I'appelante est de [5,5 M$], alors que Ie produit net de realisation des actifs de la
Debitrice ne s'eleve qu'a [4,8 M$].


[44] Pour tenir ce langage, la Caisse confond ses creances en une seule. Pour
autant, il ne saurait y avoir confusion des suretes, celles-ci demeurent distinctes et ne
sont pas des vases communicants. L'ordonnance initiale octroie la superpriorite a
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JELD-WEN OF CANADA LTD.
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ACIER OUELLETTE INC.
GROUPE MATERIAUX COUPAL INC.
TERRASSEMENT T.C.G. INC.
GROUPE ROYAL INC., faisant affaire sous Ie nom de PRODUIT DE BATIMENT
RESIDENTIEL
PLOMBERIE P.P. MECANIQUE INC.
GILLES LEDUC ENTREPRENEUR ELECTRICIEN INC.
FONDATIONS M.J. INC.
FER ORNEMENTAL LEVESQUE INC.
LES CONSTRUCTIONS CLAUDE DUMONT INC.
Y.B.G.INC.
LES ENTREPRISES FRED-AL INC.
AGREMAT INC.
ENTREPRISES JEANNOT PAQUETTE 1996 INC.
BETON DEUX MONTAGNES INC.
C.G.C. ENERGIE INC.
CONSTRUCTIONS RICHARD CLICHE INC.
L.K. INDUSRIES INC.
ISOLATION FUTURE INC.
OFFICIER DE LA PUBLICITE DES DROITS DE LA CIRCONSCRIPTION FONCIERE
DE TERREBONNE


MIS EN CAUSE - mis en cause


ARRET


[1] L'appelante se pourvoit contre un jugement rendu Ie 14 avril 2010 par la Cour
superieure, district de Beauce (I'honorable Dominique Belanger), qui a declare
prioritaires les hypotheques legales de la construction des intimees.


[2] Pour les motifs du juge Vezina, auxquels souscrivent les juges Bich et Wagner;


LA COUR:


[3] ACCUEILLE I'appel, chaque partie payant ses frais;


[4] CASSE Ie jugement dont appel, sauf quant aux depens de premiere instance;


[5] ORDONNE a la Syndique de preparer un nouvel etat de collocation conforme
aux directives du present arret;
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[6] ORDONNE Ie renvoi de I'affaire en Cour superieure pour que la procedure de
contestation de l'etat de collocation suive son cours concernant la portion maintenant
allouee pour I'ensemble des hypotheques legales de la construction.


MARIE-FRANCE BICH, J.C.A.


PAUL VEZINA, J.C.A.


RICHARD WAGNER, J.C.A.


Me Jean-Francois De Rico et
Me Guy Deblois
Langlois, Kronstrorn
Pour I'appelante


Me Nicolas Gosselin
B.C.F. s.e.n.c.r.1.
Pour les intirnees et les mis en cause 9131-1050 Quebec inc., 9168-3904 Quebec inc.,
9061-5709 Quebec inc., Guillevin International cie, Escalier Gilles Grenier inc., Gaston
Thibaudeau, Acier Ouellette inc., Groupe Materiaux Coupal inc., Terrassement T.C.G.
inc., Plomberie P.P. Mecanique inc., Les constructions Claude Dumont inc., Les
Entreprises Fred-AI inc., Aqrernat inc., L.K. Industries inc.


Me Marie-Paule Gagnon
Stein, Monast
Pour la mise en cause Ernst & Young inc.


Date d'audience: 8 novembre 2011
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MOTIFS DU JUGE VEZINA


[7] Les biens de Maison Marcoux inc. (Ia Debitrice) sont vendus apres sa faillite par
la mise en cause Ernst & Young inc. (Ia Syndique). La distribution du produit de la vente
de certains immeubles oblige a trancher qui a priorite entre I'appelante (Ia Caisse) et les
creancieres intirnees (Ies Constructeurs).


[8] A l'epoque, la Debitrice agit comme promotrice immobiliere. La Caisse finance
son entreprise et detient des hypotheques conventionnelles contre tous ses biens. Les
Constructeurs participent a la realisation du projet Boisbriand et beneficient
d'hypotheques legales de la construction contre les immeubles de ce projet.


[9] Au printemps 2008, la Debitrice a recours a la Loi sur les arrangements avec les
creenciers des compeqnies' (L.a.c.c.) et une « ordonnance initiale »2 est prononcee par
Ie tribunal, qui autorise la Debitrice a contracter un « pret temporaire» de 2,1 M$
garanti par une « hypotheque ou surete » universelle et superprioritaire, c'est-a-dire
« de rang superieur a celui de tous autres hypotheques, gages, suretes ... grevant I'un
ou I'autre de ses biens ».


[10] La Caisse prete cette somme a la Debitrice et elles signent une « Convention de
financement interirnaire » ou la Debitrice garantit « toutes les obligations afferentes [au
pret temporaire] au moyen d'une hypotheque interimaire prioritaire », telle que prevue a
I'ordonnance initiale.


[11] La Debitrice continue ses projets, mais quelques mois plus tard, c'est la faillite.


[12] II est alors dO a la Caisse un total de 5,5 M$3, dont 2,2 M$ garantis par son
hypotheque superprioritaire et 3,3 M$, par ses hypotheques conventionnelles. Les
Constructeurs pour leur part reclament 1 M$.


[13] La vente des biens par la Syndique rapporte 5,8 M$ incluant les maisons du
projet Boisbriand, vendues sous contr61e de justice au prix de 1,2 M$.


[14] La Syndique prepare un etat de collocation pour distribuer Ie 1,2 M$ de la vente
de Boisbriand ou on retrouve :


2


3


L.R.C. (1985), c. C-36.
2008 QCCS 1157.
Les chiffres sont arrondis pour alleqer Ie texte.
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Vente


Frais de justice


Charge A+D [nous y reviendrons]


La Caisse (pret temporaire)


Les Constructeurs


1 200000 $
190000 $
110000


900000


o
[15] Les Constructeurs contestent l'etat de collocation et demandent de declarer leurs
hypotheques legales prioritaires aux droits de la Caisse.
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[16] Le Tribunal leur donne raison:


[73] DECLARE que les creances des detentrices d'hypotheques du domaine de
la construction [Ies Constructeurs] doivent etre colloquees prioritairement a celles
de la [Caisse] dans Ie cadre du projet d'etat de collocation ... ;


[74] ORDONNE [a la Syndique] de preparer un nouvel etat de collocation qui
tiendra compte du present jugement;


[17] C'est Ie jugement porte en appel par la Caisse.


* * *
[18] Dans un premier temps, la juge de premiere instance (Ia Juge) reconnalt, avec
raison, que la superpriorite de la L.a.c.c. passe au premier rang, avant les suretes du
Code civil:


[42] Les tribunaux canadiens ont reconnu qu'ils avaient juridiction pour
accorder une super priorlte en vertu de la loi, rnerne si elle s'etablissait avant une
creance etablie prioritaire en vertu des lois provinciales .


[43] II s'agit en quelque sorte d'une hypotheque creee judiciairement en vertu
d'une loi federate portant sur l'insolvabilite, domaine de competence federale
exclusif.


[44] Ainsi, a moins d'une intervention du Tribunal, la charge prioritaire de la
Caisse de la Nouvelle-8eauce prend rang avant les hypotheques legales des
personnes qui ont participe a la construction, au rnerne titre qu'elle est prioritaire
a l'hypotheque de premier rang inscrite sur les autres immeubles.


[45] L'argument des constructeurs selon lequel leur creance est prioritaire a la
creance prioritaire de Caisse Desjardins n'est donc pas retenu.


[19] On aura note la reserve de la Juge au paragraphe [44] ci-dessus : «A moins
d'une intervention du Tribunal. .. ».
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[20] Ce qui arnene la Juge a s'interroger sur Ie fondement legal qui lui permettrait
d'intervenir. Elle Ie trouve dans une clause de revision prevue a I'ordonnance initiale :
(clause dite « de retour », come back clause) :


[48] Or, l'Ordonnance initiale prevoit un mecanisme permettant aux
creancieres - requerantes d'obtenir un redressement, moyennant un preavis de
sept jours : N


(J)


54. DECLARE que toute personne interessee peut presenter une
demande au tribunal afin de faire modifier ou annuler
l'Ordonnance ou d'obtenir un autre redressement moyennant un
preavis de sept jours a la Requerante, au Contr61eur et a toute
autre partie susceptible d'etre touchee par I'ordonnance
dernandee ou moyennant tout autre preavis, s'il en est, que Ie
tribunal pourra ordonner.
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[21] Puis elle examine « s'il est equitable d'intervenir ».


[22] Elle constate que la creance superprioritaire de 2,2 M$ n'est pas en peril puisque
la liquidation des actifs a rapports plus de 5,8 M$.


[23] Elle constate aussi que l'etat de collocation a pour effet que les Constructeurs
voient « leurs droits completernent aneantis par une superpriorite qui, rappelle-t-elle,
porte sur l'universalite des biens meubles et immeubles de la Debitrice et non
seulement sur les terrains de Boisbriand ».


[24] Elle est d'avis que cette situation la justifie d'intervenir pour accorder « une
protection equitable» aux Constructeurs :


[56] En affectant Ie produit de la vente des terrains de Boisbriand au seul
remboursement du [pret temporaire], Ie syndic prejudicie les detentrices
d'hypotheques legales sur cet immeuble, puisque celles-ci perdent alors tous
leurs droits, alors qu'elles ont vraisemblablement contribue a une plus value de
I'immeuble par leur travail.


[57] En realite, la situation, telle qu'elle se presents si Ie Tribunal rejette la
requete, fait en sorte que Caisse Desjardins sera it remboursee non seulement
du financement interimaire garanti par une super priorite, mais aussi d'une plus
grande partie des prets hypothecaires accordes a la debitrice. C'est la I'enjeu de
la contestation de la Caisse Desjardins. Les detentrices d'hypotheques legales
du domaine de la construction seraient les grandes perdantes de I'histoire.
[Soulignement ajoute]


[ ...]
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[66] Le Tribunal estime approprie non pas de modifier l'Ordonnance initiale,
car il y a eu cession de biens, mais d'accorder un redressementaux detentrices
c'hypotheques legales du domaine de la construction en leur permettant de
recevoir leur part dans la realisation de I'actif que sont les immeubles situes a
8oisbriand.


[25] Analysons les trois moyens que la Caisse soumet au soutien de son pourvoi.


Le premier: la Juge de premiere instance a-t-elle erre en droit en modifiant I'ordre
de priorite etebti aux termes de I'Ordonnance initiale et I'ordre de collocation en
s'appuyant sur la clause de retour?


[26] Selon la Caisse, la Juge commet une erreur car elle fait passer les hypotheques
legales des Constructeurs avant son hypotheque superprioritaire.


[27] Si on ne lit que Ie dispositif du jugement, la Caisse semble avoir raison:


[73] DECLAREque les creances des detentrices d'hypotheques du domaine
de la construction doivent etre colloquees prioritairement a celles de la Caisse
Desjardins du Centre de la Nouvelle-8eauce dans Ie cadre du projet d'etat de
collocationR-3;


[28] La Juge confirme toutefois dans ses motifs que Ie rang de l'hypotheque
superprioritaire est superieur a celui des hypotheques legales des Constructeurs et
aussi a celui des hypotheques conventionnelles inscrites centre les immeubles (voir
I'extrait du jugement au paragraphe 18 ci-dessus).


[29] Et, en toute logique, ce n'est qu'apres s'etre assures que Ie pret temporaire sera
entierernent rernbourse a rnerne la liquidation des biens de la Debitrice que la Juge
s'arrete a la repartition du surplus.


[30] En ce sens, elle ne va pas a I'encontre du principe enonce avec justesse par la
Caisse: « ... Ies Tribunaux ne peuvent promulguer des ordonnances ayant des effets
retroactifs prejudiciables lorsqu'ils se prononcent en vertu d'une clause de retour ... »4.


[31] La superpriorite confirmee, la Juge pouvait-elle se fonder sur la clause «de
retour» pour modifier I'ordre de collocation?


[32] La question est interessante, mais il n'est pas opportun d'y repondre ici.
L'analyse eventuelle de cette question sera plus utile si elle est faite ulterieurement en
tenant compte des importantes modifications a la L.a.c.c. prornulquees apres Ie
jugement dont appel.


4 Re: Muscletech Research & Development Inc., (2006) 19 C.B.R. (5th
) 54, paragr. 5; Boutiques San


Francisco inc. (Arrangement relatif aux), J.E. 2004-2017, paragr. 36-37 (C.S.).
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[33] Les Constructeurs ont invoque une autre disposition legale pour fonder
I'intervention de la Juge, I'article 2754 du Code civil du Quebec, c'est Ie deuxierne
moyen de la Caisse.


Le deuxieme : La Cour peut-elle ordonner la repartition de la Charge du preteur
temporaire sur les ditterents biens de la Debitrice greves en sa faveur, en vertu
de I'article 2754 C.C.Q.?5


[34] l.'hypotheque superprioritaire porte sur tous les biens de la Debitrice. Le produit
de la liquidation de I'ensemble de ses biens doit d'abord etre consacre a la rembourser.


[35] Quant au surplus, force est de constater que sa repartition entre les creanciers
varie considerablernent qu'on applique la superpriorite d'abord sur les immeubles de
Boisbriand et ensuite sur les autres biens, ou inversement, sur les autres biens en
premier et sur les immeubles de Boisbriand en second, ou, troisieme hypothese, si on
I'applique selon la regie proportionnelle de I'article 2754.


[36] La proportion selon 2754 est la suivante. La liquidation de I'ensemble des biens
de la Debitrice a rapporte 5,8 M$, dont 1,2 M$ provenant des immeubles de Boisbriand
et 4,6 M$ des autres biens, soit 21 % et 79 % respectivement. Le remboursement du
pret temporaire, au montant de 2,2 M$, se repartit dans Ie merne rapport, soit 21 %, ou
462 000 $ centre les 1,2 M$ de Boisbriand et 79 % ou 1 738 000 $ centre les 4,6 M$
des autres biens.


[37] Les sommes a distribuer, apres prelevernent des frais de vente, sont de
900 000 $ provenant du projet Boisbriand et de 4,2 M$ des autres biens, pour un total
de 5,1 M$.


[38] Le tableau ci-dessous fait voir la difference pour la Caisse et les Constructeurs
suivant chacune des trois hypotheses d'application de la superpriorite centre les
sommes a repartir. La Syndique a dresse l'etat de collocation selon la premiere. La
deuxieme correspond au dispositif du jugement dont appel. La troisierne est conforme a
I'article 2754 :


5 C.c.Q. : « Art. 2754. Lorsque des creanciers de rang posterieur n'ont d'hypotheque a faire valoir
que sur un seul des biens greves en faveur d'un rnerne creancier, l'hypotheque de ce dernier se
repartit, si au moins deux de ces biens sont vendus sous l'autorite de la justice et que Ie prix a
distribuer soit suffisant pour acquitter sa creance, proportionneliement a ce qui reste a distribuer
sur leurs prix respectifs. »


«o
oo
N.,...
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Provenant du projet Boisbriand Provenant de
I'ensemble des biens


A la caisse pour son Aux Constructeurs A la Caisse au total
hypotheque superprioritaire


Selon l'etat de 900000 $ 0 5,1 M$
collocation


Selon Ie jugement 0 900000 $ 4,2 M$


Selon 2754 C.c.Q. 462000 $ 438000 $ 4662000 $


[39] La Juge trouve inequitable l'etat de collocation ou les Constructeurs ne recoivent
rien de la vente des maisons de Boisbriand qu'ils ont contribue a edifier. Elle a bien
raison.


[40] Par centre, I'application de la superpriorite suivant Ie jugement prive la Caisse de
toute participation dans Ie produit de la vente des immeubles de Boisbriand, ce qui me
semble pecher par exces dans I'autre sens, soit dit avec eqards.


[41] En effet, a meme Ie pret temporaire de 2,2 M$, la Debitrice a consacre plus de
1 M$ pour continuer Ie projet de Boisbriand et augmenter la valeur de ses maisons. Les
Constructeurs en ont profite.


[42] Et surtout, les Constructeurs, comme la Caisse et la Debitrice, ont profite de ce
pret temporaire pour tenter, au benefice de chacun, de sauver Ie projet et de recuperer
leurs investissements en travail, en rnateriaux et en argent. La juste contrepartie est
que chacun so it mis a contribution lorsque la tentative echoue. C'est Ie principe sous-
jacent a la L.a.c.c.


[43] La Caisse objecte a I'application de 2754 Ie fait qu'elle percevra moins au total
pour I'ensemble de ses creances resultant du pret temporaire et des prets anterieurs :


... Ie prix provenant de la vente des Immeubles est insuffisant pour payer Ie
creancier de rang anterieur tel que requis par I'article 2754 C.c.Q., ce qui fait en
sorte que I'une des conditions essentielles a I'application de cet article n'est pas
rencontree. En effet, Ie montant total des creances garanties detenues par
I'appelante est de [5,5 M$], alors que Ie produit net de realisation des actifs de la
Debitrice ne s'eleve qu'a [4,8 M$].


[44] Pour tenir ce langage, la Caisse confond ses creances en une seule. Pour
autant, il ne saurait y avoir confusion des suretes, celles-ci demeurent distinctes et ne
sont pas des vases communicants. L'ordonnance initiale octroie la superpriorite a
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l'hypotheque du pret temporaire, mais non aux hypotheques conventionnelles deja
existantes, dont elle ne change en rien les droits afferents.


[45] II faut considerer la question de l'equite dans I'application de la superpriorite tout
comme si un tiers avait effectue Ie pret temporaire et beneficiait de l'hypotheque
superprioritaire. Le fait que la Caisse porte deux chapeaux ne change en rien ses droits
et ne modifie pas la solution equitable a rechercher.


N'eOt ete de I'octroi du Pret temporaire beneficiant de la super priorite grevant
tous les biens de la Debitrtce, I'APPELANTE n'aurait pas consenti Ie Pret
interirnaire et aurait librement exerce ses droits hypothecaires en consequence.


«
U
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N
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o
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[46] La Caisse ecrit encore que:


Sans ironiser, on doit ajouter que, en pareil cas, les Constructeurs auraient alors ete les
premiers prenants sur Ie projet Boisbriand, leurs hypotheques legales primant celles,
convention nelles, de la Caisse.


[47] La Caisse soutient que les conditions de 2754 ne sont pas satisfaites, puisque
les biens n'ont pas ete vendus « au me me moment» et qu'ils n'ont pas ete vendus
sous l'autorite de la justice.


[48] L'exigence que les divers biens soient vendus « au me me moment », comme Ie
plaide la Caisse, n'est pas inscrite a I'article 2754, encore que les termes « ... si au
moins deux de ces biens sont vendus ... » impliquent une certaine concomitance des
ventes de ces deux biens.


[49] II est vrai que les biens de la Debitrice ont ete liquides par deux voies differentes.
Les immeubles de Boisbriand ont fait I'objet d'une vente sous controls de justice alors
que les autres biens de la Debitrice ont ete vendus par la Syndique a titre de sequestre
nornrnee par la Caisse.


[50] II est plausible que la vente des immeubles de Boisbriand et celie des autres
biens n'aient pas ete conclues simultanernent, encore que Ie dossier ne precise pas
grand-chose quant a la seconde vente.


[51] Neanmoins, les deux procedures de vente resultent de la liquidation de I'actif de
la Debitrice mise en branle par sa faillite, et les deux ont ete entreprises et poursuivies
en parallele par la Syndique. D'ailleurs, I' « Analyse de realisations des actifs » de cette
derniere rassemble dans un seul et me me etat les resultats de I'ensemble de la
liquidation, incluant la vente des immeubles de Boisbriand et la vente des autres biens.


[52] La Caisse ajoute que, si la premiere vente s'est realisee «sous controle de
justice », tel n'est pas Ie cas de la seconde, et donc les deux biens n'ont pas ete vendus
« sous l'autorite de la justice ».
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[53] Encore une fois, Ie debat concerne l'hypotheque superprioritaire. La realisation
de cette hypotheque necessitait plus que la vente du projet Boisbriand, il fallait aussi
vendre d'autres biens pour rembourser entierernent Ie pret temporaire. Sans oublier que
la faillite commande la liquidation de tous les biens d'une faillie.


[54] Tout ce qui touche cette surete est « sous l'autorite de la justice ». Sa realisation,
comme sa creation par I'ordonnance initiale, et meme sa revision en vertu de la clause
de retour. II n'y a pas de contrat au depart, c'est la volonte du tribunal qui impose la
superpriorite et il demeure arbitre tout au long du processus pour en assurer l'equite et
l'efficacite.


«ooa
Ne-:
o
N[55] Certes la faillite de la Debitrice a fait que I'affaire, regie par la L.a.c.c., I'est


desorrnais par la Loi sur la fail/ite et t'insotvebilit», mais cela ne diminue en rien la
supervision judiciaire, puisque cette derniere loi permet a tout interesse insatisfait de
s'adresser au Tribunal:


37. Lorsqu'un acte ou une decision
du syndic lese Ie failli ou I'un des
creanciers ou toute autre personne,
l'interesse peut s'adresser au
tribunal, et ce dernier peut
confirmer, infirmer ou modifier
I'acte ou la decision qui fait I'objet
de la plainte et rendre a ce sujet
I'ordonnance qu'il juge equitable.


37. Where the bankrupt or any of
the creditors or any other person is
aggrieved by any act or decision of
the trustee, he may apply to the
court and the court may confirm,
reverse or modify the act or decision
complained of and make such order
in the premises as it thinks just.


[56] La Caisse insiste que la vente des autres biens de la Debitrice a ete conclue
sans forrnalites judiciaires par la Syndique, agissant alors a titre de sequestre.


[57] II est vrai que la Caisse a nornme la Syndique comme sequestre pour cette
realisation, mais cette nomination n'en fait ni sa representante ni sa mandataire, elle
agit toujours comme officier de justice. Notons que seul un syndic durnent agree peut
etre nornrne sequestre (L.fi., art. 243(4)).


[58] C'est la Partie XI de la L.fi. «Creanciers garantis et sequestres » qui reqit la
tache du sequestre : les avis a donner lors de sa nomination, la possibilite d'instructions
par Ie tribunal, les rapports provisoires et definitifs a soumettre aux interesses, sujets a
examen par Ie tribunal. La L.fi. lui impose un devoir de loyaute a l'eqard du failli et de
tous les interesses meme s'il est choisi et nomrne par un creancier :


Art. 247. Le sequestre doit gerer
les biens de la personne insolvable
ou du failli en toute honnetete et de
bonne foi, et selon des pratiques


247. A receiver shall
(a) act honestly and in good faith;
and
(b) deal with the property of the
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commerciales raisonnables. insolvent person or the bankrupt in a
commercially reasonable manner.


[59] Quant au Code civil, s'il comprend parmi les « droits hypothecaires » (art. 2748)
celui « de la vente pour Ie creancier », meme « de gre a gre » (art. 2784), il prevoit que
Ie creancier «doit alors agir dans Ie meilleur interet de celui centre qui Ie droit
hypothecaire est exerce ». Et Ie debiteur peut solliciter I'intervention du tribunal s'iI
s'estime lese dans ses droits. On est loin d'une vente privee.


[60] Quelle que soit la procedure exacte suivie par la Syndique/sequestre pour
vendre les autres biens de la Debitrice, elle s'est deroulee, a mon avis, « sous l'autorite
de la justice» au sens de I'article 2754.


«uoo
N
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[61] En conclusion, une fois Ie remboursement du pret temporaire assure, la loi
favorise un traitement equitable des autres creanciers et la formule pour y parvenir est
d'appliquer la superpriorite centre Ie produit de la vente des divers biens de la Oebitrice
selon la formule de I'article 2754.


Le troisieme moyen: La Cour peut-elle incorporer fa doctrine du marshalling en
droit civil quebecots?


[62] Selon la doctrine du marshalling, Ie tribunal a Ie pouvoir d'ordonner une
distribution du produit de la vente de biens hypotheques de rnaniere a favoriser un
paiement a un creancier de rang posterleur".


[63] A premiere vue, la position de la Caisse que cette doctrine ne s'applique pas en
droit quebecois est bien fondee :


Au surplus, I'appelante soumet que la Cour d'appel a clairement refuse
I'incorporation de la doctrine du marshalling en droit civil quebecois dans l'arret
Central Factors Corp. Ltd. c. Imasa Ltd. * :


Le premier juge a desire introduire dans notre droit civil la
« doctrine of marshelling » dont on peut fort bien se dispenser.


[... ] il est irritant de devoir repeter que notre systerne de droit civil
est autonome.


Central Factors Corp. Ltd. c. Imasa Ltd., J.E. 79-318 (C.A.).


* * *


6 Bockhold VS. Lawson Lundell, 1999 BC S.C. 6215 (CanLlI).
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[64] En conclusion, la Syndique devra reprendre l'etat de collocation en tenant
compte de I'article 2754 du C.c. Q. de rnaniere a ce que Ie pret temporaire soit
rernbourse a meme Ie produit de la vente du projet Boisbriand dans la proportion du
produit brut de cette vente de 1,2 M$ par rapport au produit brut realise par la
liquidation de I'ensemble des biens de la debitrice de 5,8 M$, soit dans une proportion
de 21 %7.


* * *
[65] L'etat de collocation attaque comporte un autre poste, de 110 000 $, qui est
conteste pour Ie me me motif par les Constructeurs :


«uoo
N
c-'
o
N


4- Charge A&D (ADMINISTRATEURS JEAN-LOUIS
BONNEVILLE, JEAN-MARIE BROUSSEAU ET
CLAUDE A. BLANCHARD) accordee en vertu [de
I'ordonnance initiale] du 28 mars 2008, pour charges
du 20 mars 2008 au 18 juillet 2008.


110000 $


5- [La Caisse] pour partie du pret temporaire en vertu
du jugement de I'Honorable Juge Dominique
Belanger du 28 mars 2008


900000 $


[66] De fait, l'Ordonnance initiale cree plus d'une superpriorite, dans I'ordre suivant :


[41] DECLARE que les priorites, I'une par rapport a I'autre, entre la Charge
d'administration et la Charge A&D (collective ment, « Charges en vertu de la
LACC »), en ce qui concerne les Biens auxquels elles s'appliquent, sont les
suivantes:


a) ... [non pertinent];


b) Deuxiernernent, la Charge A&D [de 110 000 $]; et


c) Troisiemement, la Charge du Preteur temporaire.


[67] La Syndique a colloque entierement cette creance de 110000 $ centre Ie produit
de la vente du projet Broisbriand et non centre Ie produit de la vente de tous les biens
de la Debitrice, suivant la formule de I'article 2754 C.c. Q. Cette facon de faire favorise
indument la Caisse au detriment des Constructeurs et ne respecte pas la philosophie
de la L.a.c.c.


7 La Syndique pourra faire Ie calcul avec decimates.
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[68] Pour les memes motifs, la Syndique devra aussi modifier cet item de l'etat de
collocation de rnaniere a ce que cette creance soit payee a meme Ie produit de la vente
du projet Boisbriand dans la rnerne proportion de 21 %.


* * *


[69] Vu Ie sort rnitlqe du pourvoi, chaque partie supportera ses frais.


* * *


[70] Le dossier sera aussi renvoye en Cour superieure pour que la procedure de
finalisation de l'etat de collocation s'y poursuive conforrnernent a ce qui est prevu au
jugement attaque :


[5] Les procureurs ont informe Ie Tribunal qu'advenant Ie cas ou il donnerait
raison aux detentricesd'hypotheques legalesdes personnesayant participe a la
construction, I'examende chacune de ces hypothequesdevrait etre fait pour en
determiner la validite, de rnerne que la plus value apportee relativement a
chacun des lots concernes, tenant compte du lotissement intervenu. Les
procureursont convenude reportercette partiedu debat.


* * *


[71] Pour ces motifs, je suis d'avis que la formation rende un arret comportant Ie
dispositif suivant :


ACCUEILLE I'appel de la Caisse, chaque partie payant ses frais;


CASSE Ie jugement dont appel, sauf quant aux depens de premiere instance;


ORDONNE a la Syndique de preparer un nouvel etat de collocation conforme
aux directives du present arret;


ORDONNE Ie renvoi de I'affaire en Cour superieure pour que la procedure de
contestation de l'etat de collocation suive son cours concernant la portion
maintenant allouee pour I'ensemble des hypotheques legales des Constructeurs.


PAUL VEZINA, J.C.A.


«ooa
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COURT FILE NO.: 06-CL-6241
DATE: 20060118


SUPERIOR COURT OF JUSTICE - ONTARIO
(COMMERCIAL LIST)


RE: IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED


AND IN THE MATTER OF MUSCLETECH RESEARCH AND
DEVELOPMENT INC. AND THOSE ENTITIES LISTED ON
SCHEDULE"A"HERETO


BEFORE: FARLEY 1.


COUNSEL: Jay Carfagnini, for MuscleTech Research and Development Inc. et al.


Derrick Tay, for Paul Gardiner and Lovate Health Sciences Inc.


Natasha MacParland, for RSM Richter Inc., proposed Monitor


HEARD: January 18,2006


ENDORSEMENT


[I] This is a short endorsement which may be elaborated upon.


[2] I am satisfied that the applicants are insolvent given their imbalance of assets to
debt (both determined and contingent liability as to product liability suits) and that the
debt of the applicant group is over the $5 million threshold as to the CCAA test.


[3] The product liability situation vis-a-vis the non-applicants appears to be in
essence derivative of claims against the applicants and it would neither be logical nor
practical/functional to have that product liability litigation not be dealt with on an all
encompassing basis: see Re LehndorjJ General Partners Ltd. (1993), 17 C.B.R. (3d) 24
(Ont. Gen. Div.); Re T. Eaton Co. (1997),46 C.B.R. (3d) 293 (Ont. Gen. Div.); Campeau
v. Olympia & York Development Ltd. (1993), 14 C.B.R. (3d) 303 (Ont. Gen. Div.). It is
understood that this stay will likely facilitate the entering into of overall bona fide
resolution meetings/discussions which would form the foundation of a plan of
reorganization and compromise.


[4] I further understand that the applicants, all of which are Canadian companies
registered in Ontario and with the substantial connections to this jurisdiction as set out a
paragraph 67 of the applicants' factum:







67. In addition to the location of each Applicant's registered office, it
is respectfully submitted that the following factors further support a
finding that each Applicant's COMI is Ontario, Canada:


(a) each of the Applicants was incorporated in Ontario;


(b) each Applicant's mailing address is an Ontario address;


(c) the principals, directors and officers of the Applicants are residents
of Ontario;


(d) all decision-making and control in respect of the Applicants,
including product development, takes place at the Applicants' prermses
located in Ontario;


(e) the Applicants' principal banking arrangements have been
conducted in Ontario through the Canadian Imperial Bank of Commerce;
and


(f) all administrative functions associated with the Applicants and all
of the employees that perform such functions, including general
accounting, financial reporting, budgeting and cash management, are
conducted and situated in Ontario.


will be making an application later today in the Southern District of New York U.S.
Bankruptcy Court for recognition, pursuant to Chapter 15 of the US Bankruptcy Code, of
the Initial Order which I am granting. In that respect, I would observe that as I discussed
in Re Babcock & Wilcox Ltd. (2000), 18 C.B.R. (4th) 157 (Ont. S.C.J.), the courts of
Canada and of the US have long enjoyed a firm and ongoing relationship based on
comity and commonalities of principles as to, inter alia, bankruptcy and insolvency.


[5] As this order today is being requested without notice to persons who may be
affected, I would stress that these persons are completely at liberty and encouraged to use
the comeback clause found at paragraph 59 of the Initial Order. In that respect,
notwithstanding any order having previously been given, the onus rests with the
applicants (and the applicants alone) to justify ab initio the relief requested and
previously granted. Comeback relief, however, cannot prejudicially affect the position of
parties who have relied bona fide on the previous order in question. This endorsement is
to be provided to the creditors and others receiving notice.


[6] Order to issue as per my fiat.


J.M. Farley
DATE: January 18,2006
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THE ROYAL BANK OF CANADA ApPELLANT;


AND


THE EASTERN TRUST COMPANY ... RESPONDENT.


ON APPEALFROMTHE SUPREMECOURTOF NOVASCOTIA


Bankruptcy-Authorized assignment--Railway Co.-Prior assignment of
book debts-(D) 9-10 Geo. V, c. 36, s. SO (1); 10-11 Geo. V, c. 34.


A company incorporated as a railway and mining company entered into
an agreement with the purchaser of the property of a similar com-
pany under which it operated, for a few months, the short line of
railway covered by the purchase. The purchaser having, then, made
default in his payments, the former owners resumed possession of
the property. Shortly after the company which had so operated
made a voluntary assignment under the Bankruptcy Act .


. Held, Idington and Brodeur JJ. dissenting, the said company was not a
"railway company" within the meaning of sec. 2 (k) of the Bank-
ruptcy Act and its assignment was authorized under the provisions
of that Act.


Shortly before going into bankruptcy the company made an assignment
of its book debts which under sec. 30 (1) of the Act was void if the
. assignor did not comply with the requirements of provincial legisla-
tion as to registration, notice and publication thereof.


Held, that the assignment was void as against the trustee in bankruptcy
though there was no such provincial legislation.


APPEAL from a decision of the Supreme Court of New
Brunswick on a case stated between the parties hereto.


Case stated to the court on the application of The East-
ern Trust Company, trustee in bankruptcy of the estate of
the Inverness Railway and Collieries Limited .
. 1. The Inverness Railway & Coal Company is a body


corporate, incorporated by special Act of the legislature
of Nova Scotia for the purpose of owning and operating a
mining undertaking at Inverness and elsewhere in the
county of Inverness' and for the purpose of owning and
operating a railway in said county and the said company
had duly built a railway from Canso to Inverness and had


*PREsENT:-Sir Louis Davies C.J. and ldington, Duff, Anglin, Brodeur
and Mignault JJ.
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operated the same in the carrying of freight and passen-
gers and had operated mines at Inverness up to the 20th
day of July, 1920. ..
2. The National Trust Company, Limited, is a body cor-


porate and the mortgagee of the entire railway and min-
ing undertaking of Inverness Railway & Coal Company
and trustee for bondholders under a trust deed.
3. By agreement in writing, which appears in schedule


"A" hereto, and which was dated the 16th day of June,
1920, said Inverness Railway & Coal Company, Limited,
and the National Trust Company, Limited, agreed to sell
the entire undertaking of the said Inverness Railway &
Coal Company to Myron E. C. Henderson upon the terms
therein expressed and in pursuance of said agreement said
Myron E. C. Henderson entered into possession of the
properties therein described on the 20th day of July, 1920.
4. The Inverness Railway & Collieries, Limited, is a body


corporate, incorporated under the provisions of the Nova
Scotia Joint Stock Companies Act on the 28th day of July,
1920, for the purpose of carrying on a mining and railway
undertaking. In accordance with the provisions of the
Railway Act, Revised Statutes of Nova Scotia, 1900, and
amendments thereto, said Myron E. C. Henderson notified,
copy of which notice is hereto annexed as schedule "B",
the Commissioner of Mines on the 20th day of July, 1920,
that he had purchased the said properties, but no notifica-
tion was ever given the' said Commissioner of Mines by or
on behalf of the Inverness Railway & Collieries, Limited,
of that company's intention to run or operate a railway.
On the 21st day of July, 1920, said Myron E. C. Hender-
son and Inverness Railway & Collieries, Limited, entered
into the agreement hereto attached as schedule "C".
5. Said Inverness Railway & Collieries, Limited, as


agents of said Myron E. C. Henderson operated the said
railway from on or about the 21st day of July, 1920, up to
and until the 7th day of February, 1921, when the said
Inverness Railway & Coal Company and the National
Trust Company re-entered into possession of the properties
on default having been made by said Myron E. C. Hen-
derson under his agreement.


ou
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6. The Royal Bank of Canada, on the 27th day of De- ~


cember, 1920, received an assignment of book debts from THE ROYAL


Inverness Railway & Collieries, Limited, and a copy of such BC::ADO:
assignment is hereto attached as schedule "D". TV~E


7. For the purposes of this application only (and not de- EAsmRN
TRUSTbarring or estopping the trustee of .the Inverness Railway COMPANY.


& Collieries, Limited, from denying or disputing the fact
in any other or subsequent proceeding and specially reserv-
ing to the trustee its rights, if any, to set aside said assign-
ment of book debts as having been given without adequate
or any consideration) it is admitted the Royal Bank of
Canada gave present cash value on taking such assign-
ment of book debts.
8. On the 26th day of February the Inverness Railway


& Collieries, Limited, made an assignment under the pro-
visions of the Bankruptcy Act to The Eastern Trust Com-
pany, trustee in bankruptcy.


9. Two questions are raised for the consideration of the
judge in bankruptcy:


(a) Whether the assignment made by the Inverness
Railway & Collieries, Limited, to The Eastern Trust Com-
pany was authorized under the provisions of The Bank-
ruptcy Act;


(b) Assuming such assignment be valid, whether the
general assignment of book debts to the Royal Bank is
void as against the trustee in bankruptcy.


The Judges of the Supreme Court of Nova Scotia were
equally divided in opinion as to the answer to be given the
first question. The second was answered by the majority
in the affirmative.


A. W. Stewart for the appellant. The Inverness Ry. &
Collieries Co. was a railway company and not subject to
The Bankruptcy Act. See International Coal Co. v. County
of Cape Breton (1).


Jenks K.C. for the respondent.


THE CHIEF JusTICE.-This appeal is from a judgment
of the Supreme Court of Nova Scotia on a stated case sub-


(1) 22 Can. S:C.R. 305.
53558-7
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1922 mitted to that court in which two questions were asked as~.
THE RoYA~ follows:
BANK OF
CANADA
v.


THE
EASTERN
TRUST


CoMPANY.


The Chief
Justice


(a) Whether the assignment made by the Inv;rness Railway & Col-
lieries, Limited, to ·the Eastern Trust Co. was authorized under the pro-
visions of the Bankruptcy Act;


(b) Assuming such assignment to be valid, whether the general as-
signment of book debts to the Royal Bank is void as against the Trustee
in Bankruptcy.


The learned judges were equally divided upon the answer
to be given to the first question which consequently was
not answered. The second question was answered by three
of the justices in the affirmative and by Mr. Justice Russell
in the negative. I am of. the opinion that both questions
should be answered in the affirmative.


My brother Anglin in his reasons for judgment has ex-
pressed my views and conclusions. on both these questions
and I have nothing useful to add to those 'reasons.
Respondent company should have its costs.


IDINGTON J. (dissenting).- This is an appeal from the
Supreme Court of Nova Scotia which heard a stated case,
submitted by the respondent to the judge in bankruptcy
who in turn submitted it to the said Supreme Court, where-
by answers were sought to the following questions:-


(a) Whether the assignment made by the Inverness Railway & Col-
lieries, Limited, to The Eastern. Trust Company was authorized under the
provisions of the Bankruptcy Act;


(b) Assuming such assignment to be valid, whether the general as-
signment of book debts to the Royal Bank is void as against the Trus-
tee in Bankruptcy.


The said court was equally divided as to the first ques-
tion and formally declared it to be unanswered, but, by a
majority, answered the second question in the affirmative.


The' case is brought here by leave consented to by the
parties hereto.


For the reasons assigned by Mr. Justice Chisholm in
the court below, I would answer said first question in the
negative.


It seems to me that in light of such an answer by the
majority of this court the second questionshould not be
answered for it ends all possibility of invalidating the
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assignment of book debts by virtue of the Bankruptcy 1922~
. Act and there is no other ground pretended before us upon THE ROYAL


which it can be held to have been void. BC::ADo:
I submit, therefore, the appeal should be allowed, with T~E


costs, if claimed. EASTERN
TRUST


CoMPANY.
DUFF J.-The judgment of Mr. Justice Mellish presents


-the considerations governing the disposition of this appeal
exactly as I conceive them. I can usefully add nothing to
what he has already said.


ANGLINJ.-The material facts of this case are detailed
by Mr. Justice Mellish. Upon them I am satisfied that the
Inverness Railway & Collieries, Limited, was not a "rail-
way company" within the purview of the exception in the
definition of the word "corporation" in the Bankruptcy
Act. I also agree with the unanimous view of the learned
judges of the Supreme Court of Nova Scotia that the appel-
lant bank is an "other person" within the meaning of that
term as used in section 30 (1) of that statute.
On what I may call the main question, I am of the


opinion that section 30 (1) clearly avoids, as against the
trustee in bankruptcy of the assignor, every general as-
signment of book debts so far as they remain unpaid at
the date of an authorized assignment in bankruptcy by
such assignor, except in cases where provsion is made by
provincial legislation for the registration, notice and pub-
lication of such assignments of book debts and there has
been compliance therewith. If the intent of the Bank-
ruptcy Act had been to avoid general assignments of book
debts only where provincial statutes providing for regis-
tration, notice and publication have not been complied
with, section 30 (1) would certainly have been expressed
in very different terms-if, indeed, it would have found a
place in' the statute at all. I cannot conceive of Parlia-
ment expressing the intent for which the appellant con-
tends in the terms found in subsection 1 of section 30.· 1
entertain no doubt whatever that as against the trustee in
bankruptcy of the assignor such 11 general assignment as
that made to the appellant bank is avoided as to all debts
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covered by it which remained unpaid at the date of the
authorized assignment in bankruptcy.
The appellant, in my opinion, derives no assistance from


section 32, which, as I read it.: is expressly subject inter
alia, .to the provisions of section 30 (1) found under the
caption "Settlements and Preferences."


Anglin J.. Both questions submitted by the special case should be
answered in the affirmative.
The respondent is entitled to its costs.
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BANK OF
CANADA
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EASTERN
TRUST


CoMPANY,


BRODEURJ. (dissenting).- The first question of the
stated case is whether the assignment made by the Inver-
ness Railway and Collieries, Limited, to the Eastern Trust
Company was authorized under the provisions of "The
Bankruptcy Act."
Prior to the 20th July, 1920, the Inverness Railway


and Coal Company, a body incorporated by special
Act of the Nova Scotia Legislature for the purpose of own-
irig arid operating a mining undertaking at Inverness and
elsewhere in the county of Inverness and for the purpose
of owningand operating a railway in the said county, had
duly built a railway from Canso to Inverness and had
operated the same in the carrying of freight and passen-
gers, and had also worked a coal mine at Inverness. I t had
mortgaged its entire railway and mining undertaking to
the National Trust Company, Limited, as trustee for
bondholders under a trust deed. On the 16th of June, 1920,
the Railway Company and the National Trust Company
entered into an agreement to sell the entire undertaking of
the former company to Myron E. C. Henderson, who took
possession of the properties described in the agreement on
the 20th July, 1920, the agreement having been approved
on the day previous by a judge of the Supreme Court of
Nova Scotia.
In accordance with the Nova Scotia Railway Act,


section 269, Henderson, on the 20th July, 1920, notified the
Conunissioner of Public Works and Mines that he had pur-
chased the railway and intended to operate it.
The Inverness Railway and Collieries, Limited, was in-


corporated under the Nova Scotia Joint Stock Companies
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Act on the 28th July, 1920 (this date is inconsistent with ~
the date given as the 21st July, 1920, for the agreement TBHE ROYAL


ANK OF'between Henderson and the Inverness Railway and Col- CANADA


lieries, limited, but both dates are taken from the record) T~E


for the purpose of carrying on a mining and railway under- EASTERN
TRUSTtaking. COMPANY.


On the 21st July, 1920, an agreement was entered into
between Henderson and the Inverness Railway and Col-
lieries, Limited, whereby the former conveyed to the latter
all his rights, powers and privileges under the agreement
of sale to him by the Inverness Railway and Coal Company
and the trustees for the bondholders, with power to use the
name of the vendor (Hendersonj.i and it was agreed that
the Inverness Railway and Collieries, Limited, would as-
sume all Henderson's obligations under the said agreement
of sale, that it would pay him $200,000, which he had paid
to his vendors, that Henderson would thereafter hold the
railway and any letter of licence which might be issued to
him as trustee for the Inverness Railway and Collieries,
Limited, and would permit the latter to operate the rail-
way as his agent, and that the parties would promote and
endeavour to obtain from the legislature any necessary
legislation, the expense thereof to be borne by the com-
pany.
The stated case alleges that, as agent for Henderson, the


Inverness Railway and Collieries, Limited, operated the
railway from the 21st July, 1920, until the 7th February,
1921, when the Inverness Railway and Coal Company and
the National Trust Company re-entered into possession of
the properties on default having been made by Henderson
under his agreement.
On the 26th February, 1921, the Inverness Railway and


Collieries, Limited, made an assignment under "The Bank-
ruptcy Act" to the Eastern Trust Company, trustee in
bankruptcy.
The question submitted is whether this assignment


was authorized under "The Bankruptcy Act."
By section 9 of that Act it is provided that any insolvent


debtor, whose liabilities to creditors provable as debts
under the Act exceed $500, may make to an authorized
trustee appointed pursuant to section 14 with authority in
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the locality, an assignment of all his property for the gen-
eral benefit of his creditors, and this assignment is referred
to in the Act as an "authorized assignment."
The word "debtor" is defined in the Act (section 2, sub-


section (0») as including


any person, whether a British subject or not, who, at the time when any
act of bankruptcy was done or suffered by him, or any authorized assign-
ment was made by him, (a) was personally present in Canada, or (b)
ordinarily resided or had a place of residence in Canada, or (c) was
carrying on business in Canada personally or by means of an agent or
manager, or (d) was a corporation or member of a firm or partnership
which carried on business in Canada.


And the subsection goes on to say that where the debtor
is a corporation as defined by this section, the Winding-up
Act shall not extend or apply to it.
This definition of the word "debtor" makes it necessary


that we should refer to the definition of the word "corpora-
tion" (subsection (k», which is as follows:


"Corporation" includes any company incorporated or authorized to
carry on business by or under an Act of the Parliament of Canada or of
any of the provinces of Canada, and any incorporated company, where-
soever incorporated, which has an office in or carries on business within
Canada, but does not include building societies having a capital stock,
nor incorporated banks, savings banks, insurance companies, trust com-
panies, loan companies or railway companies .


. I may merely advert to subsection (aa) stating that
"person" includes· corporation and partnership. In my
opinion, it does not help in this inquiry.
Therefore, to fall under "The Bankruptcy Act" a "cor-


poration" must be a company incorporated or authorized to
carryon business by or under an Act of Parliament or of
a provincial legislature, or a company wheresoever incor-
porated having an office or carrying on business within
Canada, but must not be, inter alia, a "railway company."
.The Bankruptcy Act does not define the term "railway


companies" which we find in subsection (k). These words
therefore should be given: their ordinary meaning, and
would certainly include a company incorporated for the
purpose of carrying on a railway undertaking. It is true
that the Inverness Railway and Collieries Co. had two pur-
poses, .a mining and a railway undertaking, but the latter
purpose was not, we were informed, a subsidiary one. The
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railway is some 61 miles in length, it carries freight ~
and passengers. Of course, the other purpose of the TBHE ROYAL


. ~K~
company, coal mining, would not take it out of the opera- CANADA


tion of "The Bankruptcy Act." But, if one may hazard T~E


the surmise, the intention of Parliament was probably E';::TERN
~nUBT'to prevent the operation of a railway,. which is in the COMPANY.


the public interest, from being hampered by proceed- Brodeur J.
ings under The Bankruptcy Act. And if this company can
be said to be a "railway company," notwithstanding its
other purposes, it is excepted from the Act.
I have duly considered Mr. Jenks' contention that this


company, while having the capacity, has not the authority
to operate a railway, under the Nova Scotia Railway Act
which, in the case of the sale of a railway, requires that the
purchaser, who


has not any. corporate powers authorizing the holding and operating
thereof,


should give notice to the Commissioner of Public Works
and Mines, and thereafter obtain legislative authority to
hold, operate and run the railway (sections 269, 270, 271).
If I may say so, the construction advocated by Mr. Jenks,
and which would restrict the natural meaning of the words
"railway companies," appears to me forced and artificial.
And, even supposing that section 269 applies to a company
incorporated for the special purpose of operating a railway,
which seems rather doubtful, would such a company be any
the less a "railway company" because it had to give some
notice before it operates a railway? A similar construction
might take this company entirely out of the definition of
a "corporation," for it could be asserted that until it gives
this notice it is not a company authorized to carryon busi-
ness. Surely the character of a company should be deter-
mined by reference to its charter of incorporation. I may
add that a full consideration of the facts stated here and
of the agreements entered into has convinced me that there
was operation in fact of the railway, and therefore the
carrying on of business as a railway company, with pos-
sibly the use of Henderson's name as a shield. But in every
way the company appears to have acted as a railway com-
pany and no doubt incurred liabilities as such. It there-
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~ fore was excepted from the operation of "The Bankruptcy
THE ROYAL Act" and could not make an assignment under section 9
BANK OF
CANADA of that Act. I would answer question 1 in the negative.
TIi:E As to the second question submitted by the stated case


EASTERN it is not necessary for me to answer it. The main question
TRUST


COMPANY. on this appeal, according to my mind, is whether the Inver-
Brodeur J. ness Railway and Collieries, Limited, was authorized to


make an assignment under the provision of The Bank-
ruptcy Act. As I have come to the conclusion that this
company does not come under the purview of the latter
Act, it is useless to consider whether some assignment of
book debts which the company made to the Royal Bank
is valid against the trustees in bankruptcy. This question
involves the consideration of an Act which does not apply
to this company.
In view of my conclusion on the first question, the second


one becomes merely academic. .


The appeal should be allowed with costs and the first
question answered in the negative.


MIGNAULT J.-I take no part in this judgment.


Appeal dismissed with costs.


Solicitor for the appellant: W. A. Henry.


Solicitor for the respondent: L. A. Lovett.
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(58 paras.)


Counsel:


J. McG. Stewart, K.C., for the Royal Bank of Canada, creditor.


w C. McDonald, for the trustee in bankruptcy.


1 RUSSELL, J.:--The facts in this case are so fully and clearly set out in the opinion of Mellish,
J., that it is not necessary to re-state them in detail.


2 On the first question, which is, in effect whether the Inverness Railway and Collieries, Ltd.,
could make an assignment under the provisions of the Bankruptcy Act, (Can.) 1919, ch. 36, I incline
to agree with the answer in the affirmative which is given in the opinion referred to. The only
ground on which it is contended that the company could not make such an assignment is that it is a
railway company and as such was not competent under the terms of the Act to make the assignment.
I concur not without some doubts, in the opinion referred to that the company was not in business as
a railway company and was, therefore, competent.


3 The second question referred to us for consideration is whether the assignment made by the
company to the Royal Bank of Canada in December is void as to book debts not paid at the date of
the subsequent assignment in bankruptcy. At the date of the assignment to the bank the statute, sec.
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30 (1) referred only to an assignment to "any other person" and it is contended that the word
"person" is by the Bankruptcy Act made inapplicable to an incorporated bank. This argument is
founded on the definition in sec. 2 (aa.) which enacts that "person includes corporation and
partnership," Ifwe were confined to the Bankruptcy Act in our search for the meaning of the term
we should have to say that the bank is not a person, because it is not a partnership and it is not a
corporation as defined in the Act, the latter term expressly excluding incorporated banks. But the
Bankruptcy Act, while it enacts that the term person "includes" a partnership and a corporation,
meaning corporation as defined in the Act does not say it may not include other things as well. It
certainly must include an individual homo sapiens, and I know of nothing in the Bankruptcy Act
which excludes the definition of person given in the Revised Statutes of Canada as including any
body corporate and politic. Section 33 of the Interpretation Act, R.S.C. 1906, ch. 1, to which
reference has been made as if it were opposed to this extension of the meaning, was passed I take it
merely to set at rest a question whether a definition or rule of interpretation contained in any Act
applied to the construction of the very section in which the definition or rule of interpretation was
contained. The clause seems to have come into the statute as an amendment to the Interpretation
Act, passed in July, 1906. It is not to be found in the earlier two volume edition of Revised Statutes
of Canada. There must have been a question raised whether when a definition was given for a word
and the word happened to be used in the very same clause in which the definition occurred you
could use the definition in the endeavour to ascertain the meaning of the word when construing the
definition clause. That provision does not even in terms apply to the interpretation of sections other
than the section containing the definition and hence can throw no light on the subject of our inquiry.


4 It will be observed that the words upon which the contention now under consideration is based
have been deleted from sec. 30 (by 1921 (Can.) ch. 17, sec. 25) and Mr. Duncan in his book on the
Law and Practice of Bankruptcy in Canada, says at p. 336 that "the deletion of the words 'to any
other person' was no doubt intended to avoid the contention that section 30 was not intended to
apply to banks, it being possible the word 'person' as defined in section 2 (aa) did not include
banks." It might be plausibly contended that there was no need for the change if the word did not
formerly include a bank, but the argument is only plausible.v-not to my mind convincing. It is
certain that the statute now applies to an assignment made to a bank and as I cannot conceive any
reason for a different policy having been adopted when the Act of 1921 was passed from that
indicated in the Act of 1922, I infer that the change was made to remove the doubt and not to give
expression to a change of policy.


5 The further question arises as to the effect of sec. 30 (1) on the validity and operation of the
company's assignment to the bank. On this part of the case I have, I need not say with much doubt
and misgiving, come to a different conclusion from that of my brother. I cannot see the necessity for
considering this section as anything more than a recognition of the existing provincial legislation on
the subject to which it relates. An assignment of book debts existing or future gave the assignee an
equitable interest in those debts the moment they came into existence. Now I think I am justified in
saying that the general policy of bankrupt legislation is to transfer to the creditors of the bankrupt
through their trustee, official assignee or by whatsoever title he may be designated, only the
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property to which the debtor was both legally and equitably entitled. The bank in this case is
equitably entitled to the book debts of the company due at the date of the assignment in bankruptcy
and remaining unpaid. There is no provincial legislation here which requires that a transfer of book
debts should be filed or registered, as they are not included in the terms of our Bills of Sale Act,
R.S.N.S. 1900, ch. 142, which deals only with chattels and these do not as therein defined include
choses in action. To my mind it seems highly inequitable that an assignment of book debts for a
present and valuable consideration should not have precedence over the claims of the general
creditors as represented by the assignee in bankruptcy. Ifthere had been a provincial statute
providing for registration the bank would doubtless have complied with its terms and the
assignment to the bank would in that case have been good as to all existing book debts. Why should
its rights be less valid because there is no such legislation with which it could comply? It has
complied with the provisions of whatever statute there is because there is no such statute. Let us
imagine that in the Province of New Brunswick there is a statute providing for the registration of
assignments of choses in action making the assignment void if not registered. In Nova Scotia there
is no such statute. A debtor does business in both Provinces and has book debts equitable rights of
the bank by virtue of the assignment have priority over the rights of the creditors as represented by
the trustee in bankruptcy.


6 RITCHIE, EJ. agrees with Chisholm, J.


7 CHISHOLM, J.:--The two questions raised in this application are:--


1. Whether the assignment made by the Inverness Railway and Collieries, Ltd., to
the Eastern Trust Co. was authorised under the provision of the Bankruptcy Act,
and


2. Assuming such assignment to be valid, whether the general assignment of book
debts to the Royal Bank of Canada is void as against the trustee in bankruptcy.


1. The Inverness Railway and Collieries, Ltd., was incorporated under the
provisions of the Nova Scotia Joint Stock Companies Act R.S.N.S. 1900, ch. 128
on July 28, 1920, for the purpose of carrying on a railway and mining
undertaking. The apparent purpose of the incorporators was to operate the
railway and mines of the Inverness Railway and Coal Co., which was
incorporated by a special Act of the Legislature of Nova Scotia.


8 The Nova Scotia Railways Act, R.S.N.S. 1900, ch. 99, sec. 2 (a) prescribes that: "The
expression Special Act means any Act under which the company has authority to construct or
operate a railway, or which is enacted with special reference to such railway and includes all such
Acts";
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9 And sec. 2 (b) that: "The expression 'company' means a railway company and includes any
person having authority to construct or operate a railway."


10 By the Interpretation Act, R.S.N.S. 1900, ch. 1 sec. 23 (10) the expression 'person' includes
any body corporate or politic, or party.


II And the Nova Scotia Railways Act sec. 2 (r) further enacts that: "The expression 'railway
company' or 'company' includes any person being the owner or lessee of, or a contractor working
any railway constructed or carried on under the powers of any statute of the province."


12 Henderson, who purchased the entire undertaking of The Inverness Railway and Coal Co.
would therefore while the owner, come within the definition of a railway company quoted above.
Henderson on July 20, 1920, gave the Commissioner the notice required by the Nova Scotia
Railways Act, sec. 269, and became entitled to a license as provided for in sec. 270 of the said Act.
From about July 21, 1920, up to and until February 7, 1921, the Inverness Railway and Collieries,
Ltd., operated due him in both. He assigns those arising in Nova Scotia to one bank and those in
New Brunswick to another. The assignment in the latter case is duly filed. Can it be possible that
the mere accident of our having no law requiring the Nova Scotia assignment to be registered makes
it a void transaction while the New Brunswick assignment is valid? I cannot think that such is the
intention of the statute.


13 But it is suggested that unless the assignment of book debts is void in the absence of
compliance with some provincial statute, that is to say void unless there is a provincial statute for
registration, and unless that statute has been complied with, "no meaning or operation can be given
to the proviso at the end of the section preserving the validity of debts growing due under specified
contracts or book debts included in a transfer of a business made bonafide and for value etc.," I
think there is ample room for the operation of this proviso consistently with our holding valid an
assignment made under conditions such as exist in the present case. It can be applied in the case
where there is a provincial registration law and that law has not been complied with. In such a case,
but for this proviso the Bankruptcy Act would make such transactions as those referred to in the
proviso void. Perhaps and probably the provincial Act might have the same effect. But the nature of
the debts referred to is such that Parliament has seen fit for reasons that seemed to it good to hold
the assignment of those obligations valid, notwithstanding anything in the Act or in the provincial
statute applicable to the case.


14 The corresponding section of the English Bankrupt Act, does not in the interest of the general
creditors confiscate the equitable rights of the creditor who has received an assignment of book
debts for which value has been given. It merely obliges the assignee to comply with the terms of the
Bills of Sale Act if he would preserve his rights. I see no reason why our Bankruptcy Act should go
further than this in favour of the general creditors. The English Act contains the same proviso as
ours in favour of the two special classes of debts referred to. That proviso can only operate in the
case of the assignment not having been duly registered. The assignment of the debts referred to
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would not be void if the assignment were duly registered. The effect of the proviso is to validate the
assignment as to such debts even where the instrument has not been registered. My suggestion is
that the corresponding proviso in the Canadian Bankruptcy Act has exactly the same effect.


15 For the reasons given I am of opinion that our answer to the second question should be in the
negative and that the the railway, and on the last-mentioned date the trustees for the bond holders
took possession of the undertaking.


16 On February 26,1921, the Inverness Railway and Collieries, Ltd., made an assignment under
the provisions of the Bankruptcy Act to the Eastern Trust Company.


17 The question arises at the outset whether the Inverness Railway and Collieries, Ltd., was a
railway company within the definition of the term in sec. 2 (r) of the Nova Scotia Railway Act.


18 In the agreement of July 1920, between Henderson and the Inverness Railway and Collieries,
Ltd., Henderson purports to convey to the company all his rights powers and privileges under the
agreement of sale ofJune 16, 1920, and the order of the Supreme Court ofJuly 19, 1920, approving
of the said agreement, with power to use the name of Henderson whenever necessary to enforce the
provisions of said agreement and order. Henderson thereby constituting the company his attorney
for the said purpose. The said agreement of July, 1920, further provides that the vendor-- for so
Henderson describes himself--shall be indemnified and saved harmless with respect to his
covenants and agreements in the Indenture of June 16, 1920, that Henderson will hold the railway
etc. as trustee for the company and will permit the company to operate the railway as his agent and
that all net earnings of the railway shall be the property of the company. The agreement further
provides that the company will pay the vendor (Henderson) the sum of $200,000 which he agreed to
pay under the Indenture of June 16 and that Henderson surrenders in favour of the company all
rights, powers and privileges acquired by him under the said Indenture and said Order of the
Supreme Court and will hereafter exercise such of them as nominally remain vested in him
exclusively for the benefit of the company.


19 The definition given in the Railways Act, R.S.C. 1906, ch. 37 sec. 2, is as follows:--


"Sub-sec. 4 'Company' (a) means a railway company and includes every such
company and any person having authority to construct or operate a railway."


20 Under the terms of this definition the term railway company is not exhaustively defined; and
the definition docs not much assist to determining what the term means in the Bankruptcy Act.


21 The Bankruptcy Act, ch. 36 of 1919, sec. 2, has the following definition:--


"Section 2 (k): 'Corporation' includes any company incorporated or authoriscd to
carry on business by or under an Act of the Parliament of Canada or of any of the
provinces of Canada, and any incorporated company wheresoever incorporated,







Page 6


which has an office in or carries on business in Canada, but does not include ...
railway companies."


22 Section 2 (aa.) (as amended by 1921, (Can.) ch. 17, sec. 5): 'Person' includes ... a corporation,
as restrictively defined by this section, a body corporate or politic ..."


23 Section 2 (0) as amended by 1920, ch. 34, sec. 2: 'Debtor' includes ... a corporation."


24 By sec. 9 of the Bankruptcy Act "any insolvent debtor" in the circumstances mentioned in the
section may make an assignment.


25 The term "debtor" includes a corporation, that is a corporation as defined by the Act; and the
term "person" includes a corporation as restrictively defined by paragraph (k) of sec. 2. Corporation
as so restrictively defined excludes a railway company.


26 I think it can be fairly contended that the Inverness Railway and Collieries, Ltd., falls within
the definitions of "railway company" given in the provincial Act. Though not technically the owner,
it became, it seems to me, the beneficial owner of the railway undertaking. Henderson divested
himself, so far as he could, of all his interest in the undertaking. And if it did not become the owner,
its status may probably be covered by the terms "lessee" or "contractor." The word "contractor" is
not restricted to one who builds a railway; and it is difficult to give the word any meaning which
would exclude a company such as this one.


27 The purpose of the Bankruptcy Act is plainly to place railway companies beyond the scope of
the Act; and corporate bodies which fall within the term "railway companies" under a definition of
the term as given in a provincial statute are intended to be excluded from bankruptcy proceedings to
as great an extent as similar corporations operating under a Dominion charter. Even if the company
were outside of the definition given in the provincial and Dominion Acts, it might still be a railway
company; and taking into consideration the purposes for which this company was incorporated, its
contractual relations with Henderson, and the work which it carried on between July 21, 1920, and
February 7,1921, I have come to the conclusion that the Inverness Railway and Collieries, Ltd., is a
railway company within the meaning of the Bankruptcy Act and that it has no power to make an
assignment under the provisions of the Bankruptcy Act.


28 My answer to the first question would therefore be in the negative.


2. If! am right in my answer to the first question, the second question becomes
merely academic. But as my answer to the first may not be the answer of the
majority of the Court, I deem it my duty to deal with the second.


29 Section 30 (1) of the Bankruptcy Act as amended by 1921, (Can.) ch. 17, sec. 25, reads:--


"30. (1) Where a person engaged in any trade or business makes an assignment of his
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existing or future book debts or any class or part thereof, and is subsequently
adjudicated bankrupt or makes an authorised assignment, the assignment of book
debts shall be void against the trustee in the bankruptcy or under the authorised
assignment, as regards any book debts which have not been paid at the date of
the presentation of the petition in bankruptcy or of the making of the authorised
assignment, unless there has been compliance with the provisions of any statute
which now is or hereafter may be in force in the province wherein such person
resides or is engaged in said trade or business as to registration, notice and
publication of such assignments. Provided that nothing in this section shall have
effect so as to render void any assignment of book debts due at the date of the
assignment from specified debtors, or of debts growing due under specified
contracts, or any assignment of book debts included in a transfer of a business
made bona fide and for value, or in any authorised assignment."


30 With respect to assignment of book debts we have in this Province no statute requiring
registration, notice or publication of such assignments; and the question arises as to whether this
section avoids all general assignments of book debts, except in Provinces where there is statutory
provision for registration, notice and publication of such assignments and there has been registration
notice or publication of such assignments.


31 The other view is that there is no avoidance under the statute where there is no provincial law
requiring registration notice and publication.


32 It is unfortunate that the parliamentary draftsman should have left sec. 30 (1) so obviously
open to conflicting interpretation, when the use of a few additional or different words would have
put the meaning beyond dispute.


33 With respect to the contention that the bank is not a person within the meaning of the Act, the
general rule is that when a word is used more than once in a section, the same meaning must be
given to it whenever it occurs. That would work a result with respect to sec. 30 (1) which I cannot
believe to have been intended by Parliament. I should rather read the section as being intended to
enact that where any person who is liable to be adjudicated bankrupt or is capable of making an
assignment, under the provisions of the Act, makes an assignment to any person capable to taking
an assignment of book debts, etc., the assignment shall be void, etc. The assignments which are
within the section are struck down as void in the principal clause, and in direct and explicit terms;
and in the subordinate clause those which comply with the provincial laws which are now or may
hereafter be in force, are restored. If it were intended to restore those made where there are no such
provincial laws, it is not unreasonable to expect that Parliament would say so in terms as direct and
explicit as those used in the main clause.


34 While the question is not clear from doubt, I have arrived at the conclusion that the second
question should be answered in the affirmative.
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35 MELLISH, J.:--The Inverness Railway and Coal Co. is a body corporate, incorporated by
special Act of the Legislature of Nova Scotia for the purpose of owning and operating a mining
undertaking at Inverness and elsewhere in the County of Inverness and for the purpose of owning
and operating a railway in said county and the said company had duly built a railway from Canso to
Inverness and had operated the same in the carrying of freight and passengers and had operated
mines at Inverness up to July 20, 1920.


36 The National Trust Co. Ltd. is a body corporate and the mortgagee of the entire railway and
mining undertaking of Inverness Railway and Coal Co. and trustee for bondholders under a trust
deed.


37 By agreement in writing which was dated June 16, 1920, said Inverness Railway and Coal Co.
Ltd. and the National Trust Co. Ltd. agreed to sell the entire undertaking of the said Inverness
Railway and Coal Co. to Henderson upon the terms therein expressed, and in pursuance of said
agreement said Henderson entered into possession of the properties therein described on July 20,
1920.


38 The Inverness Railway and Collieries Ltd. is a body corporate, incorporated under the
provisions of the Nova Scotia Joint Stock Companies Act, R.S.N.S. 1900, ch. 128, July 28, 1920,
for the purpose of carrying on a mining and railway undertaking. In accordance with the provisions
of the Railway Act, R.S.N.S. 1900, ch. 99, and amendments thereto, said Henderson notified the
Commissioner of Mines on July 20, 1920, that he had purchased the said properties, but no
notification was ever given to the said Commissioner of Mines by or on behalf of the Inverness
Railway and Collieries Ltd. of that company's intention to run or operate a railway. On July --,
1920, said Henderson and Inverness Railway and Collieries Ltd. entered into the agreement under
which the said Inverness Railway and Collieries Ltd. as agents of said Henderson operated the said
railway from on or about July 21,1920, up to and until February 7,1921, when the said Inverness
Railway and Coal Co. and the National Trust Co. re-entered into possession of the properties on
default having been made by said Henderson under his agreement.


39 The Royal Bank of Canada on December 27,1920, received an assignment of book debts
from Inverness Railway and Collieries Ltd., which is not, I understand, of the character which is
expressly excepted from the operation of sec. 30 of the Bankruptcy Act.


40 For the purposes of this application only, it is admitted the Royal Bank of Canada gave
present cash value on taking such assignment of book debts.


41 On February 26, 1921, the Inverness Railway and Collieries Ltd. made an assignment under
the provisions of the Bankruptcy Act to the Eastern Trust Co., trustee in bankruptcy.


42 Two questions raised for the consideration of the Judge in Bankruptcy have been submitted to
us:--(a) Whether the assignment made by the Inverness Railway and Collieries Ltd. to the Eastern
Trust Co. was authorised under the provisions of the Bankruptcy Act; (b) Assuming such
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assignment be valid, whether the general assignment of book debts to the Royal Bank is void as
against the trustee in bankruptcy.


43 The Bankruptcy Act 1919, ch. 36, as amended by the Acts of 1920, ch. 34, and 1921, ch. 17,
has the following provisions:--


"2. In this Act unless the context otherwise requires or implies the expression .


(k) 'Corporation' includes ... any incorporated company ... which has an office
in or which carries on business within Canada, but does not include
building societies having a capital stock nor incorporated banks, savings
banks, insurance companies, trust companies, loan companies or railway
compames .


(0) 'Debtor' includes any person ... who ... (d) was a corporation ... which
carried on business in Canada; and where the debtor is a corporation as
defined by this section the Winding Up Act ... shall not ... apply to it. .....


(aa) 'Person' includes corporation and partnership ....


30 (1) Where a person engaged in any trade or business makes an assignment to
any other person of his existing or future book debts or any class or part thereof,
and is subsequently adjudicated bankrupt or makes an authorised assignment, the
assignment of book debts shall be void against the trustee in the bankruptcy or
under the authorised assignment as regards any book debts which have not been
paid at the date of the petition in bankruptcy or of the authorised assignment,
unless there has been compliance with the provisions of any statute which now is
or at any time hereafter may be inforce in the province wherein such person
resides or is engaged in said trade or business as to registration, notice and
publication of such assignments. Provided that nothing in this section shall have
effect so as to render void any assignment of book debts due at the date of the
assignment from specified debtors or of debts growing due under specified
contracts or any assignment of book debts included in a transfer of a business
made bona fide and for value or in any authorised assignment. (2) For the
purposes of this section 'assignment' includes assignment by way of security and
other charges on book debts."
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44 Is an assignment of book debts to an incorporated bank within this section?


45 It is contended on behalf of the bank that it is not a 'person' within the meaning of this section;
and that although the word 'person' includes by sub-sec. 2 (aa) above quoted a 'corporation' the
latter word must there be held to be used in the restricted sense as defined in sec. 2 (k).


46 Undoubtedly sec. 2 is a part of the Act, but a perusal of the section itself! think indicates that
the word 'corporation' as therein used is not always intended to be read in such a restricted sense.
Where such restricted sense is clearly intended in this section the words 'corporation as defined by
this section' (see sub-sec. 2 (0)) are used. I am therefore of opinion that the word 'corporation' is
used in sub-sec. 2 (aa) in its ordinary and unrestricted sense, which indeed is the usual and proper
way of using definitive language, and that consequently the word 'person' in sec. 30, line 2, includes
an incorporated bank.


47 Our attention has been called to sec. 33 of the Interpretation Act, ch. 1, R.S.C. 1906, which
provides that "Definitions or rules of interpretation contained in any Act shall unless the contrary
intention appears apply to the construction of the sections of the Act which contain those definitions
or rules of interpretation, as well as to the other provisions of the Act." But section 34 of the same
Act, which section is headed 'Definitions,' also provides:--


"In every Act unless the context otherwise requires ... (20) 'Person' includes any
body corporate and politic ..."


48 I do not think that the context requires us to restrict this meaning either in sub-sec. 2 (aa) or in
sec. 30. Certainly not in the latter. Indeed I cannot see any reason for putting by implication banks,
insurance companies, trust companies, loan companies and railways in a better position than other
creditors. The legislative intention on the contrary is, I think, prima facie against any such
preference.


49 But it is further to be considered whether sec. 30 has any operation in this Province when no
such statute as that contemplated by the section is in force. The proper construction to be put upon
the section is not, I think, easy to determine. The bank contends it has no application in a Province
where there is no statutory provisions such as that therein referred to.


50 I have come to the conclusion that the intention of this section is to make void traders'
assignments of book debts as against the trustee in bankruptcy in respect of book debts unpaid at the
date of the petition or assignment in bankruptcy except as to assignments of the classes of book
debts named in the proviso to the section and as to assignments of which publicity has been given
by registration or otherwise in compliance with 'any' existing or future provincial statute. In other
words, the assignment, if not within the proviso, shall be void unless there be a local statute as to
publicity and compliance with 'any' such statute. The word 'unless' is often used as meaning 'except
when.'
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51 I am unable to give any other consistent interpretation to the section. If it were not intended to
apply to Provinces where no such statutory provisions exist I think we should reasonably expect
different language to be used.


52 I think the section has the primary obj ect of avoiding certain assignments of traders in favour
of their creditors in bankruptcy and not merely to define the effect of non-compliance with
provincial legislation.


53 The section of the English Bankruptcy Act from which this section was apparently derived has
evidently this primary object in view. 1914 ch. 59, sec. 43.


54 This section, of course, was passed by a Parliament with plenary powers which had no need to
make provincial distinction or make any concessions to provincial legislative powers.


55 .If the section under consideration is to be held not to apply to Provinces where no such
legislation exists, I can give no consistent meaning to the proviso therein contained. Why should not
local statutes in respect of book debts such as those mentioned in the proviso be complied with?
And if non-compliance with local statutory provisions in respect thereto made them void as against
creditors by the terms of the statutes themselves (see for example ch. 5, (B.C.) 1916) why should
the subject of the assignment not go into the hands of the trustee in bankruptcy?


56 Was the Inverness Railway and Collieries, Ltd., entitled to make an assignment under the
Bankruptcy Act? This road was constructed and operated under special legislation of the Province.
It was subject to the provisions of the local Railway Act, ch. 99, R.S.N.S. 1900. And that Act,
including sees. 269, 270 and 271, I think contemplates that it should not be otherwise held or
operated except by license as therein provided unless under special legislation. A company
incorporated by letters patent might perhaps not be subject to the provisions of the Railway Act. But
it is, I think, the intention of that Act that a railway like the one in question when subject to the
provisions of the Act should so remain.


57 The proper conclusion" as it seems to me, is that the Inverness Railways and Collieries, Ltd.,
was not in business as a 'railway company' within the meaning of the Bankruptcy Act. It did not
have, and could not have, the usual powers of a railway company as to acquiring lands etc., without
special legislation. It was doing what any person could do as agent for Henderson in the operation
of the railway with a view apparently of going into business after the Legislature met, as a railway
company having the powers and responsibilities of such a company in respect to the particular road
in question; and it was not even doing that when it made the assignment in bankruptcy. Indeed there
may be some question as to whether the term 'debtor' as defined in sec. 2 (0) of the Bankruptcy Act
does not include every sort of 'corporation' in view of the restrictions applied to that word when
used in that sub-section in connection with winding-up proceedings. On this, however, I offer no
opmion.


58 Both the questions submitted should, I think, be answered in the affirmative.
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