
Date: 2/11/2014
Time: 10:00 a.m.
Place: Bangor

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

****************************
*

In re: *
*

Montréal, Maine & Atlantic * Chapter 11
Railway, Ltd. * Case No. 13-10670

*
Debtor *

****************************

CLASS ACTION PLAINTIFFS’ MOTION TO ESTABLISH CLAIM PROCEDURES

NOW COME Yannick Gagné, Guy Ouellet, Serge Jacques and Louis-Serges

Parent (the “Class Action Plaintiffs”), and move for the entry of an order establishing

procedures for filing proofs of claim in this case as follows:

I. INTRODUCTION

1. On July 6, 2013, a train derailed in Lac-Megantic, Québec (the

“Derailment”) on railroad track owned, operated, and maintained by Montreal, Maine &

Atlantic Canada Co. (the “Canadian Debtor”). The Derailment set off multiple

explosions, destroyed a significant portion of downtown Lac-Megantic, and resulted in

the deaths of at least 47 people. Businesses, governments, and a large number of

individuals suffered immense harm from the Derailment.

2. The Canadian Debtor is an unlimited liability company under Canadian law

and is a subsidiary of the debtor in this case, the Montréal, Maine & Atlantic Railway,

Case 13-10670    Doc 625    Filed 02/09/14    Entered 02/09/14 16:50:40    Desc Main
 Document      Page 1 of 16



- 2 -

Ltd. (the “US Debtor”). See Amended Motion at ¶¶ 5, 8. As a result, the US Debtor, or

its bankruptcy estate, may be liable for any deficiency in the payment of claims asserted

against the Canadian Debtor. See Amended Motion at ¶ 8. Additionally, many, if not all,

of the operations and actions of the Canadian Debtor were directed by the US Debtor.

Accordingly, parties who suffered loss as a result of the Derailment have resulting claims

(“Derailment Claims”) against not only the Canadian Debtor, but also the US Debtor.

3. On or about July 15, 2013, the Class Action Plaintiffs filed a Motion to

Authorize the Bringing of a Class Action and to Ascribe the Status of Representative (the

“Authorization Motion”) in the judicial district of Mégantic, Quebec (temporarily,

hearings are being heard in Sherbrooke). The Authorization Motion sought to commence

a class action against the Canadian Debtor, as well as the US Debtor and other parties in

connection with losses suffered as a result of the Derailment. See Affidavit of Yannick

Gagné (the “Gagné Affidavit”) at ¶¶ 1-2; Affidavit of Guy Ouellet (the “Ouellet

Affidavit”) at ¶¶ 1-2.

4. On August 7, 2013 (the “Petition Date”), the US Debtor filed a voluntary

petition with this Court seeking relief as a debtor under 11 U.S.C. Chapter 11. On that

same date, the Canadian Debtor filed for protection under Canada’s Companies’

Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”), with the

Québec Superior Court of Justice (Commercial Division) (the “Superior Court”). On the

following day, the Superior Court made an order granting the Canadian Debtor protection

under the CCAA. See Motion for Order Adopting Cross-Border Insolvency Protocol (the

“Protocol Motion”), Docket No. 126 at ¶ 3. As a result, further action against the US
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Debtor and the Canadian Debtor (collectively, the “Debtors”) with respect to the

Authorization Motion has been stayed.

5. Robert Keach (the Trustee”) is the duly appointed, acting, and qualified

Chapter 11 trustee in this case. The Superior Court appointed the Richter Advisory

Group Inc. (Richter Group Conseil Inc.) as monitor (the “Monitor”) and authorized

foreign representative of the Canadian Debtor in the Canadian Debtor’s CCAA

proceeding (the “CCAA Proceeding”). See Protocol Motion at ¶ 3.

6. On November 1, 2013, the Class Action Plaintiffs filed a motion (the

“Representation Motion”) with the Superior Court in the CCAA Proceeding seeking an

order appointing the Class Action Plaintiffs as representatives of the victims of the

Derailment. The Representation Motion has yet to be heard by the Superior Court. Since

the filing of the Representation Motion, the Class Action Plaintiffs have obtained over

1,500 proxies from victims of the Derailment, appointing the Class Action Plaintiffs as

their representatives for all purposes in both this case and in the CCAA Proceeding,

including the filing of proofs of claims and voting. See Gagné Affidavit at ¶ 3; Ouellet

Affidavit at ¶ 3.

7. On December 13, 2013, the Canadian Debtor filed a Motion for an Order

Approving a Process to Solicit Claims and for the Establishment of a Claims Bar Date

(the “Canadian Motion”) in the CCAA Proceedings. See Amended Motion at ¶ 11,

Exhibit A. On that same date, the Trustee filed his Motion of Chapter 11 Trustee for

Entry of an Order Pursuant to 11 U.S.C. §§ 105(a) and 502(b)(9), Fed. R. Bankr. P. 3002

and 3003(c)(3), and D. Me. LBR 3001-1 Establishing Deadline for Filing Proofs of Claim
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and Procedures Relating Thereto and Approving Form and Manner of Notice Thereof

(the “US Motion”) with this Court, along with a motion seeking an expedited hearing on

that Motion. See Docket Nos. 496, 497. Hearings on these motions were scheduled to be

held before this Court and the Superior Court on December 18, 2013, but were continued

by agreement of the parties to February 11, 2014. See Docket Nos. 524, 525. On

January 27, 2014, the Trustee filed his Amended Motion of Chapter 11 Trustee for Entry

of an Order Pursuant to 11 U.S.C. §§ 105(a) and 502(b)(9), Fed. R. Bankr. P. 3002 and

3003(c)(3), and D. Me. LBR 3001-1 Establishing Deadline for Filing Proofs of Claim and

Procedures Relating Thereto and Approving Form and Manner of Notice Thereof (the

“Amended US Motion”) with this Court, replacing the US Motion, along with a motion

requesting that an expedited hearing be held on the Amended Motion on February 11,

2014. See Docket Nos. 596, 597.

8. In opposition to the Canadian Motion, the Class Action Plaintiffs have filed

a Plan of Argument of the Class Action Plaintiffs on the Debtor’s Claims Procedure

Motion and on Their Revised Claims Procedure Cross-Motion (the “Argument”), and

have also filed a Cross-Motion of the Class Action Plaintiffs for an Order Approving a

Process to Solicit Claims and for the Establishment of a Claims Bar Date (the “Cross-

Motion”) seeking an extension of the bar date requested by the Monitor, as well as

replacement of the Monitor’s requested 78 page claim form, and modification of other

claim procedures set forth in the Canadian Motion, in the CCAA Proceedings. True

copies of the Cross-Motion and of the Argument are attached to this Motion as,

respectively, Exhibit A and Exhibit B. Copies of those filings were served upon the
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Monitor, the Trustee, and other interested parties on February 4 and February 5, 2014,

respectively. Concurrently with the filing of this Motion, the Class Action Plaintiffs are

filing their objection (the “Objection”) to the relief sought by the Trustee in the Amended

US Motion. The Class Action Plaintiffs agree with the Trustee and the Monitor that

integration and coordination of the claim filing procedures in the CCAA Proceeding and

this case is preferable, but they oppose the specific terms of the claims process proposed

by the Trustee and the Monitor. Accordingly, the Class Action Plaintiffs are filing this

Motion to establish such procedures in this case different from those proposed by the

Trustee and the Monitor.

II. DISCUSSION

A. Jurisdiction And Statutory Basis For Relief In This Motion

9. This is a proceeding seeking establishment of procedures for filing proofs

of claim in this case pursuant to 11 U.S.C. §§ 105(a) and 502(b)(9), Fed. R. Bankr. P.

3002 and 3003(c)(3), and D. Me. LBR 3003-1. This Court has jurisdiction over this

matter pursuant to 28 U.S.C. §§ 1334(a), 1334(b) and Rule 83.6 of the local rules of the

United States District Court for the District of Maine. This is a core proceeding pursuant

to 28 U.S.C. § 157(b)(2)(A), 157(b)(2)(B).

B. Derailment Claims Filed In The CCAA Proceedings Utilizing The
Procedures Provided For In The Cross-Motion Should, Without More, Be
Considered To Constitute Proofs Of Claim Filed In This Case

10. The Class Action Plaintiffs agree with the Trustee that numerous parties

hold and/or will assert claims against the US Debtor in this case as well as against the

Canadian Debtor in the CCAA Proceedings, and that many of these claims will be
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duplicative. See Amended US Motion at ¶ 7. The Class Action Plaintiffs also agree that

many of the holders of Derailment Claims will be Canadian citizens or entities and that

almost all of the individuals holding such Claims speak and read French as their primary

and, perhaps, exclusive language. Id. Furthermore, the Class Action Plaintiffs agree that

without an order from this Court excusing them from doing so, holders of Derailment

Claims against the Debtors would be required to file separate claims in this case and in

the CCAA Proceeding or risk having their claims barred against one or both of Debtors

and their respective estates. Id. Many of these claimants are still recovering from the

tragedy caused by the Derailment, are unfamiliar with bankruptcy proceedings in what is,

to them, a foreign court, and have little by way of economic and other resources to use in

participating in those proceedings. Requiring holders of Derailment Claims to file claims

in both cases may also constitute a duplication of effort, unnecessarily increasing costs to

not only these claimants, but to all interested parties. Deeming a non-class Derailment

Claim (an “Individual Derailment Claim”) filed in the CCAA Proceeding to constitute the

filing of a proof of claim in this case would, with appropriate limitations and procedures,

eliminate or at least minimize this duplication of efforts and ease the administration of

both this case and that Proceeding.

11. As set forth in the Objection, utilization of the claim forms and procedures

in the CCAA Proceeding as proposed by the Monitor and the Trustee would be onerous,

burdensome, and overbearing, potentially discouraging filings of claims in both that

Proceeding and in this case, and is conditioned upon a process that seeks to bar the filing

of class proofs of claim. Accordingly, Individual Derailment Claims filed in the CCAA
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Proceeding should be considered to constitute filings of proofs of claim in this case only

if those claims are filed in the form and pursuant to the procedures set forth in the Cross-

Motion, or pursuant to forms and procedures which otherwise properly respond to the

concerns raised in the Objection.

12. It is possible that parties who file Individual Derailment Claims in the

CCAA Proceeding will also file separate proofs of claim in this case. In such an instance,

the separate proof of claim filed in this case should be considered to supersede any

deemed filing of such a proof resulting from the filing of the claim in the CCAA

Proceeding, since such would be the clear intent shown by the additional filing made in

this case.

B. A Bar Date For Filing Proofs Of Claims Must Be Set To Permit And
Promote The Administration Of The Estate In This Case

13. The Class Action Plaintiffs agree with the Trustee that a deadline for filing

proofs of claim (the “Bar Date”) is necessary here, just as it is in almost every Chapter 11

case. See Amended Motion at ¶ 16; Fed. R. Bankr. P. 3003(c)(2). The Derailment

victims have a pressing interest in the expeditious resolution of this case. If the claims

are filed in the form and pursuant to the procedures set forth in the Cross-Motion, the

Class Action Plaintiffs propose that a Bar Date of April 30, 2014 is reasonable, given the

relative simplicity and ease of use of those forms as opposed to those proposed by the

Monitor and adopted by the Trustee.

14. Conversely, if Derailment victims were forced to comply with the claims

process proposed by the Monitor and Chapter 11 Trustee, the Class Action Plaintiffs
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submit that it would take at least 6 months to coordinate the completion of the proof of

claim forms and collection of the relevant information from all 6000 residents of the

Town of Lac-Megantic. In proposing May 31, 2014 as the Bar Date and in supporting

Canadian Motion, the Trustee seems to be considering only those factors which would

aid him in processing claims in a timely and efficient manner. See Amended Motion at ¶

17. Equal, if not greater, consideration must, however, be given to the needs and abilities

of the approximately 6000 potential claimants located in or about Lac-Megantic,

including infants, the disabled, the mentally challenged, the aged, the grieving, the

impecunious, and, unfortunately, the injured and the dead, who hold or may hold

Derailment Claims. These claimants do not have the necessary wherewithal to obtain

proper legal advice with respect to the bankruptcy laws of the United States.

Furthermore, although it is extremely important to ensure that claim distributions to such

claimants are made as soon as possible, this is not a case where further extension of a Bar

Date will result in diminishment of estate assets through operational losses since

substantially all of the US Debtor’s assets are scheduled to be sold in the immediate

future. Accordingly, the Bar Date requested by the Trustee is far too soon for the process

that he envisages, and, instead, should be no earlier than September 30, 2014, subject to

potential extension.
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C. Class Proofs of Claim Are Permissible And Must Not Be Barred Or
Discouraged Ab Initio

15. It is beyond doubt that the filing of a class-action proof of claim is

permitted in bankruptcy proceedings in the United States. In re Trebol Motors

Distributor Corp., 220 B.R. 500 (BAP 1st Cir. 1998), the Panel held that:

The First Circuit has not addressed the issue of class claims in bankruptcy, but all
of the circuit courts which have spoken have held that they are permitted. See
Birting Fisheries v. Lane (In re Birting Fisheries, Inc.), 92 F.3d 939 (9th Cir.1996);
Reid v. White Motor Corp., 886 F.2d 1462 (6th Cir.1989), cert. denied, 494 U.S.
1080 (1990); In re Charter Co., 876 F.2d 866 (11th Cir.1989), cert. dismissed, 496
U.S. 944 (1990); In the Matter of American Reserve Corp., 840 F.2d 487 (7th

Cir.1988). We agree that class proofs of claim are permissible in cases under the
Bankruptcy Code.

220 B.R. at 502.

16. The permissibility of class proofs of claim in bankruptcy proceedings was

confirmed recently by the Fourth Circuit in its 2012 decision in the case of Gentry v.

Siegel (“Gentry”), 668 F.3d 83 (4th Cir. 2012), where that Court held that:

We agree with the Seventh Circuit’s conclusion that the authorization for the filing
of proofs of claim should not be construed strictly. See In re American Reserve,
840 F.2d at 492–93 (noting that a strict ruling would effectively undermine the
application of the class action rule). Thus if proofs of claim may be filed by
agents of creditors, they may also be filed by putative agents on a conditional
basis. Reaching such a conclusion serves the same procedural goal that is served
by allowing agents to file proofs of claims on behalf of creditors. We thus
conclude that creditors may file proofs of claims for themselves and as putative
agents for members of a class who are similarly situated.

668 F.3d at 90-91 (emphasis added). The Court then went on to note that “In construing

the Bankruptcy Rules to permit the filing of a [sic] class proofs of claim, we join the vast

majority of other courts that have considered the issue.” 668 F.3d at 91.
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17. “[B]y recognizing class actions, the Bankruptcy Rules also recognize that

putative class representatives can keep the class action process alive until the court

decides the issue. Thus we conclude that Rule 3001 should be construed to allow class

proofs of claim, at least on a tentative basis, until the court rejects the class-action

process.” 668 F.3d at 90. There is now no proceeding before this Court to determine

whether the class action process should apply here or whether any proposed class or

classes of claims should be certified. Therefore, barring or discouraging putative class

proofs of claim, either directly or through indirect incorporation of any claims process in

the CCAA Proceeding which eliminates their vitality there, is premature. Instead, the

decision in Gentry sets forth the appropriate procedure for dealing with class proofs of

claim:

Recognizing class proofs of claim has the salutary effect of putting trustees and
other parties on notice of the representative claimants’ intent to pursue a class
action in the bankruptcy case, allowing them to agree or disagree through
objections. And the representative claimants can then, upon an indication of an
objection, file a Rule 9014 motion to authorize the application of Rule 7023. If the
motion is granted, the procedure set forth in Civil Rule 23 would become
applicable. Of course, if the bankruptcy court denies the motion, it should then
establish a reasonable time within which the individual putative class members are
allowed to file individual proofs of claim. Cf. American Pipe & Constr. Co. v.
Utah, 414 U.S. 538, 553 (1974) (noting that “the commencement of the original
class suit tolls running of the statute for all purported members of the class who
make timely motions to intervene after the court has found the suit inappropriate
for class action status”).

668 F.3d at 91.
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D. Proof Of Claim Forms, As Well As Notices And Instructions Regarding
The Same, Must Be Issued In Both French And English

18. The Class Action Plaintiffs agree with the Trustee that “issues of due

process likely require that potential holders of Derailment Claims receive notices and

proof of claim forms in French, as well as English.” Amended US Motion at ¶ 7. Thus,

any Order issued by this Court should include such a requirement.

E. Notice by Publication Must Be In Both French And English And Published
In A Newspaper Of General Circulation In The Lac-Megantic Area

19. Service by publication is ordinarily required when there are potential

unknown claimants in a bankruptcy case. See In re Arch Wireless, Inc., 534 F.3d 76, 80

(1st Cir. 2008). Generally, a court-ordered notice must be “reasonably calculated, under

all the circumstances, to apprise interested parties of the pendency of the action and

afford them an opportunity to present their objections.” Mullane v. Cent. Hanover Bank

& Trust Co., 339 U.S. 306, 314. “Service by publication to a defendant in a foreign

country is an acceptable alternative means of service under Rule 4(f)(3) . . . when . . . the

publication is likely to reach the defendants”. In re Maxon Eng’g Services, Inc., 418

B.R. 653, 665-66 (Bankr. D.P.R. 2009). In this instance, published notice of the Bar Date

and related information in newspapers located in the United States is not likely to reach

the universe of unknown holders of Derailment Claims, many of whom live or conduct

business in or around Lac-Megantic and not in Maine or the rest of the United States.

Furthermore, publication of any such notice solely in English would not reasonably

apprise claimants whose primary language is French of the requirements of the claims
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process. Accordingly, this Court must require publication of such notices in French and

English in a newspaper of general circulation in the Lac-Megantic area.

WHEREFORE, the Class Action Plaintiffs pray that this Court:

A. Order that any Individual Derailment Claims filed in the CCAA Proceeding

in either French or English, and substantially in the form proposed in the Cross-Motion,

shall be deemed to constitute a proof of claim filed in this case, provided that the claim

filed in the CCAA Proceeding does not indicate that it is filed solely against the Canadian

Debtor, and provided further that any Individual Derailment Claim actually filed by such

a claimant in this case as provided in the Bankruptcy Code and the Bankruptcy Rules

shall supersede such a deemed filing, and that any such claim actually filed in this case

by such a claimant may be written in either French or English;

B. Set April 30, 2014 (or, alternatively, September 30, 2014 if the Monitor’s

claims procedures are adopted by the Superior Court) as the Bar Date for the filing of

claims as required or permitted by Title 11 of the United States Code (the “Bankruptcy

Code”), the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and any

other applicable law or rule;

C. Order that the amount of any Individual Derailment Claim filed will not be

binding upon the claimant in any class-action proceedings and that a failure to file a proof

of claim will not bar an action for damages against third parties;

D. Order that proofs of claim, other than Individual Derailment Claims, must:

(1) be written in the English language; (2) be denominated in lawful currency of the

United States as of the Petition Date (using the exchange rate published by the Bank of
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Canada, if applicable, as of the Petition Date); (3) conform substantially to Official

Bankruptcy Form No. 10 (“Official Form 10”), and completed, as and to the extent

required by applicable law and rule;

E. Order that all notices regarding the Bar Date and the filing of proofs of

claim in this case which are served upon creditors and/or other interested parties be

printed in both French and English;

F. Order that the Trustee publish notice of the Bar Date and of procedures for

filing proofs of claim in this case in a newspaper of general circulation in the Lac-

Megantic area at least once per week for a period of three consecutive weeks with the

first such publication to occur on or before the date which is 21 days from the date of that

order;

G. Order that any person or entity that holds a claim arising from the rejection

of an executory contract or unexpired lease must file a proof of claim on or before the

later of: (1) the date that is 30 days after the entry of an order approving the rejection of

the executory contract or unexpired lease; or (2) the Bar Date;

H. Order that the following persons or entities are not required to file a proof

of claim on or before the Bar Date, solely with respect to the following described claims:

(1) any person or entity whose claim is listed on the US Debtor’s schedules, provided that

(a) the claim is not listed on those schedules as “disputed,” “contingent,” or

“unliquidated”; (b) the person or entity does not dispute the amount, nature, and priority

of the claim as set forth in those schedules, and (c) the person or entity does not dispute

that the claim is an obligation of the US debtor; (2) any person or entity whose claim has
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been paid in full; (3) any holder of a claim allowable under sections 503(b) and 507(a)(2)

of the Bankruptcy Code as an administrative expense, but excluding holders of claims

under 11 U.S.C. §§ 503(b)(9) or 1171 who must file Proofs of Claim by the Bar Date (or,

if Individual Derailment Claims, file in the Canadian Case as set forth above); (4) any

person or entity that holds a claim that has been allowed by Order of this Court entered

on or before the Bar Date; (5) holder of a claim for which a separate deadline has been

fixed by this Court; or (6) any person or entity who has already timely filed a Proof of

Claim against the US Debtor; and

I. Grant the Class Action Plaintiffs such other and further relief as this Court

deems just and proper.

Dated at Portland, Maine this 9th day of February, 2014.

/s/ F. Bruce Sleeper
F. Bruce Sleeper
Attorney for Class Action Plaintiffs

JENSEN BAIRD GARDNER & HENRY
Ten Free Street
P.O. Box 4510
Portland, ME 04112
(207) 775-7271
bsleeper@jbgh.com

NOTICE OF CLASS ACTION PLAINTIFFS’ MOTION TO ESTABLISH CLAIM
PROCEDURES AND OF HEARING DATE

Yannick Gagné, Guy Ouellet, Serge Jacques and Louis-Serges Parent (the “Class Action
Plaintiffs”) have filed papers, including the above Motion to Establish Claim Procedures
(the "Claims Motion"), with the United States Bankruptcy Court for the District of Maine
(the "Bankruptcy Court"). In the Claims Motion, the Class Action Plaintiffs are seeking
to have the Bankruptcy Court establish procedures for filing proofs of claim in this case.
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This would include, but is not limited to, setting a deadline by which such claims would
have to be filed.

Your rights may be affected. You should read these papers carefully and discuss
them with your attorney, if you have one in this bankruptcy case. (If you do not
have an attorney, you may wish to consult one.)

If you do not want the Bankruptcy Court to establish procedures for filing proofs of claim
in this case as requested in the Claims Motion, or if you want the Bankruptcy Court to
consider your views on the Claims Motion, then you or your attorney must attend the
hearing on the Claims Motion which is scheduled to be held at 10:00 a.m. on February
11, 2014 at the Bankruptcy Courtroom located at 202 Harlow Street, Bangor, Maine.
You or your attorney are also encouraged, but are not required to, file with the
Bankruptcy Court a written response to that motion, explaining your position. To be
considered, this response must be received by the Bankruptcy Court prior to the hearing
on the Claims Motion either through the Court’s electronic filing system (if you are
registered to use that system), or by mailing or delivery of the response to the following
address:

Clerk, U.S. Bankruptcy Court
202 Harlow Street
Bangor, ME 04401

If you mail your response to the court for filing, you must mail it early enough so the
Bankruptcy Court will receive it prior to the hearing scheduled on the motion seeking the
emergency hearing. You must also mail or deliver a copy of your response to the
following at the indicated addresses, or electronically through the Bankruptcy Court’s
electronic filing system (if you or your attorney are registered to use that system):

Counsel for the Class Action Plaintiffs:

F. Bruce Sleeper, Esquire
Jensen Baird Gardner & Henry
Ten Free Street
P.O. Box 4510
Portland, ME 04112

United States Trustee:

Office of the United States Trustee
537 Congress Street
Portland, ME 04101
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Trustee for the Debtor:

Robert J. Keach
Bernstein Shur Sawyer & Nelson
100 Middle Street
P.O. Box 9729
Portland, ME 04104

Persons, or their attorneys, who are registered with the Bankruptcy Court to make
electronic filings MUST file their responses with the Bankruptcy Court electronically and
deliver them electronically to all other parties to whom such delivery is available through
the Bankruptcy Court’s electronic filing system.

If you or your attorney do not attend the hearing, then, even if you file a response to the
motion seeking the emergency hearing, the Bankruptcy Court may decide that you do not
oppose the relief sought in that motion and may enter an order allowing that hearing.

Date: February 9, 2014 /s/ F. Bruce Sleeper____________
F. Bruce Sleeper
Attorney for Class Action Plaintiffs
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

****************************
*

In re: *
*

Montréal, Maine & Atlantic * Chapter 11
Railway, Ltd. * Case No. 13-10670

*
Debtor *

****************************

ORDER REGARDING CLASS ACTION PLAINTIFFS’ MOTION TO ESTABLISH
CLAIM PROCEDURES

This matter came on before this Court upon the Class Action Plaintiffs’ Motion to

Establish Claim Procedures (the “Motion”) filed by Yannick Gagné, Guy Ouellet, Serge

Jacques and Louis-Serges Parent (the “Class Action Plaintiffs”). Upon consideration of

the Motion and any objections filed in connection with the same, it appearing that due

notice of the same has been provided, and upon hearing or opportunity for hearing upon

the same, this Court finds and determines that the relief sought in the Motion is in the

best interests of the Debtor, its creditors, its estate, and all parties in interest.

Accordingly, it is hereby ORDERED that:

1. The Motion is granted.

2. April 30, 2014 is, except as otherwise explicitly set forth in this Order, set

as the date (the “Bar Date”) by which each person or entity may file a proof of claim in

this case as required or permitted by Title 11 of the United States Code (the “Bankruptcy
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Code”), the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and any

other applicable law or rule.

3. Any non-class claim for damages arising out of the July 6, 2013 derailment

of a train in Lac-Megantic, Québec on railroad track owned, operated, and maintained by

Montreal, Maine & Atlantic Canada Co. (the “Canadian Debtor”) (any such claim

hereinafter referred to as an “Individual Derailment Claim”) which is properly filed in

either English or French in the proceeding (the “CCAA Proceeding”) now pending before

Quebec Superior Court of Justice (Commercial Division) (the “Superior Court”) under

Canada’s Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36 as amended, in

which the Canadian Debtor is the Debtor Company, which is substantially in the form set

forth in the Cross-Motion of the Class Action Plaintiffs for an Order Approving a Process

to Solicit Claims and for the Establishment of a Claims Bar Date filed by the Class

Action Plaintiffs in the CCAA Proceeding, shall be deemed to constitute an Individual

Derailment Claim filed in this case, provided that the claim filed in the CCAA

Proceeding does not indicate that it is filed solely against the Canadian Debtor.

4. Any Individual Derailment Claim may be filed in this case as provided in

the Bankruptcy Code and the Bankruptcy Rules, except that such Claim may be filed in

either English or French. Any such filing properly made as provided in this paragraph 4

shall supersede any deemed filing made pursuant to paragraph 3 of this Order.

5. Any Individual Derailment Claim filed, or deemed filed, in this case will

not be binding upon the claimant in any class action proceedings and a failure to file a
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proof of claim in this case will not, of itself, bar an action for damages against third

parties.

6. All claims other than Individual Derailment Claims filed in this case,

including all class proofs of claim filed in this case, must: (1) be written in the English

language; (2) be denominated in lawful currency of the United States as of August 7,

2013 (the “Petition Date”) using the exchange rate published by the Bank of Canada, if

applicable, as of the Petition Date; and (3) conform substantially to Official Bankruptcy

Form No. 10, and be completed, as and to the extent required by applicable law and rule.

7. Any person or entity holding a claim arising from the rejection of executory

contract or unexpired lease must file a proof of claim on or before the later of: (a) the date

that is 30 days after the entry of an order approving the rejection of the executory contract

or unexpired lease; or (b) the Bar Date.

8. The following persons or entities are not required to file a proof of claim on

or before the Bar Date, solely with respect to the following described claims: (a) any

person or entity whose claim is listed on the Debtor’s schedules, provided that (i) the

claim is not listed on those schedules as “disputed,” “contingent,” or “unliquidated”; (ii)

the person or entity does not dispute the amount, nature, and priority of the claim as set

forth in those schedules, and (iii) the person or entity does not dispute that the claim is an

obligation of the US debtor; (b) any person or entity whose claim has been paid in full;

(c) any holder of a claim allowable under sections 503(b) and 507(a)(2) of the

Bankruptcy Code as an administrative expense, but excluding holders of claims under 11

U.S.C. §§ 503(b)(9) or 1171 who must file a proof of claim by the Bar Date (or, if
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Derailment Claims, file in the Canadian Case as set forth above); (d) any person or entity

that holds a claim that has been allowed by Order of this Court entered on or before the

Bar Date; (e) the holder of a claim for which a separate deadline has been fixed by this

Court; or (f) any person or entity who has already timely filed a proof of claim against the

Debtor in this case.

9. Within 14 days from the entry of this Order, the Trustee shall cause to be

mailed Official Form 10 and a notice of the Bar Date which includes a description of the

procedures for filing a proof of claim in this case, both in English and French, to the

following parties or their counsel: (a) the United States Trustee; (b) all known holders of

claims, or potential claims, against the Debtor and/or the Canadian Debtor; (c) all counter

parties to the Debtors executory contracts and unexpired leases listed on the Debtor’s

schedules at the addresses stated therein or as updated pursuant to request by the

counterparty or by return mail from the post office with a forwarding address; (d) the

attorneys of record all parties to pending litigation against of the Debtor; (e) all applicable

federal, state, provincial, and local taxing authority; (f) all parties who send

correspondence to the Court listed on the Court’s electronic docket; (g) all parties who

have requested notice pursuant to Bankruptcy Rule 2002; (h) counsel to the Official

Committee of Derailment Victims; (i) counsel for the Class Action Plaintiffs; and (j) any

such additional parties as deemed appropriate by the Trustee.

10. The Trustee shall publish, both in English and French, a notice of the Bar

Date which includes a description of the procedures for filing a proof of claim in this case

in a newspaper of general circulation in the Lac-Megantic, Québec area at least once per
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week for a period of three consecutive weeks with the first such publication to occur on

or before the date which is 21 days from the date of this Order, and, in the Trustee’s sole

discretion, publish the same material in additional newspapers, trade journals, or similar

publications, in English, French or both as the Trustee may determine.

11. The Trustee is authorized and empowered to take such steps and perform

such acts as may be necessary to implement and effectuate the terms of this Order.

DATED: ______________________________
United States Bankruptcy Judge
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

****************************
*

In re: *
*

Montréal, Maine & Atlantic * Chapter 11
Railway, Ltd. * Case No. 13-10670

*
Debtor *

****************************

CERTIFICATE OF SERVICE

I certify that, on February 9, 2014, all parties listed on the Notice of Electronic

Filing in this case were served electronically with a copy of the following documents

(collectively, the “Documents”):

1. Objection to Amended Motion of Chapter 11 Trustee for Entry of an
Order Pursuant To 11 U.S.C. §§ 105(a) and 502(b)(9), Fed. R Bankr.
P. 3002 and 3003(c)(3), and D. Me. LBR 3003-1 Establishing
Deadline for Filing Proofs of Claim and Procedures Relating Thereto
and Approving Form and Manner of Notice Thereof

2. Class Action Plaintiffs’ Motion to Establish Claim Procedures and
proposed Order regarding same

3. Affidavit of Yannick Gagné dated February 7, 2014

4. Affidavit of Guy Ouellet dated February 7, 2014

5. Motion for Emergency Hearing and To Limit Notice and proposed
Order regarding same

I further certify that on that same date the Documents were served by e-mail upon

the parties listed in Exhibit A to this Certificate at the e-mail addresses indicated in that
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Exhibit and that the Documents were served upon the parties listed in Exhibit B to this

Certificate by United States first class mail, postage prepaid, to the addresses listed in that

Exhibit.

/s/ F. Bruce Sleeper_________________
F. Bruce Sleeper
Attorney for Class Action Plaintiffs

JENSEN BAIRD GARDNER & HENRY
Ten Free Street
P.O. Box 4510
Portland, ME 04112
(207) 775-7271
bsleeper@jbgh.com

Case 13-10670    Doc 627    Filed 02/10/14    Entered 02/10/14 00:08:29    Desc Main
 Document      Page 2 of 14

mailto:bsleeper@jbgh.com


- 3 -

EXHIBIT A

Via E-Mail:

Steven J. Boyajian
Robinson & Cole, LLP
One Financial Plaza, Suite 1430
Providence, RI 02903
sboyajian@rc.com

Stefanie Wowchuck McDonald
Dentons US LLP
233 South Wacker Drive, Suite 7800
Chicago, IL 60606
stefanie.mcdonald@dentons.com

Eric M. Hocky
Clark Hill Thorp Reed
2005 Market Street
Suite 1000
Philadelphia, PA 19103
ehocky@clarkhill.com

Luc A. Despins
Paul Hastings, LLP
75 East 55th Street New York,
NY 10022
lucdespins@paulhastings.com

Deborah L. Thorne
Barnes & Thornburg LLP
1 North Wacker Drive, Suite 4400
Chicago, IL 60606
deborah.thorne@btlaw.com,

Peter J. Flowers, Esq.
Meyers & Flowers, LLC
3 North Second Street, Suite 300
St. Charles, IL 60174
pjf@meyers-flowers.com
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Michael S. Wolly, Esq.
Zwerdling, Paul, Kahn & Wolly, PC
1025 Connecticut Ave., N.W
Washington, DC 20036
mwolly@zwerdling.com

Stephen Edward Goldman &
Wystan M. Ackerman Robinson
& Cole LLP
280 Trumbull Street
Hartford, CT 06103
sgoldman@rc.com

wackerman@rc.com
Michael R. Enright
Robinson & Cole, LLP
280 Trumbull Street
Hartford, CT 06103
menright@rc.com

Victoria Vron
Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, NY 10153
victoria.vron@weil.com

Marcia L. Goldstein
Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, NY 10153
marcia.goldstein@weil.com

Debra A. Dandeneau
Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, NY 10153
debra.dandeneau@weil.com

Arvin Maskin
Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, NY 10153
arvin.maskin@weil.com
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Matthew J. Troy, Esq.
Phillip Seligman, Esq.
U.S. Department of Justice, Civil Division
P.O. Box 875
Ben Franklin Station
Washington, DC 20044
Matthew.Troy@usdoj.gov

Phillip.Seligman@usdoj.gov
Patrick C. Maxcy
Dentons US LLP
for Rail World, Inc. and Edward Burkhardt
233 South Wacker Drive, Suite 7800
Chicago, IL 60606-6306
patrick.maxcy@dentons.com

Jonathan P. Welch
Office of Foreign Litigation
Civil Division
U.S. Department of Justice
1100 L Street, NW, Room 11002
Washington, DC 20005
Jonathan.Welch@USDOJ.gov

Denis St-Onge
Gowlings Lafleur Henderson, LLP
for Montreal, Maine & Atlantic Canada Co.
1, Place Ville-Marie, 37th Floor
Montreal, (Québec) H3B 3P4
CANADA
denis.st-onge@gowlings.com

Derek Tay
Gowling Lafleur Henderson LLP
1 First Canadian Place
100 King Street West, Suite 1600
Toronto, Ontario M5X 1G5
CANADA
Derrick.Tay@gowlings.com

Casey Symington
Office of Chief Counsel/FRA
3935 11th Avenue
Kearney, NE 68845
Casey.Symington@dot.gov
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Michael Barron, Esq.
Fletcher & Sippel
29 N. Wacker Drive, Suite 920
Chicago, IL 60606-2832
mbarron@fletcher-sippel.com

M. Donald Gardner, Jr., CFO VP
Finance & Administration Montreal,
Maine & Atlantic Railway
15 Iron Road
Hermon, ME 04401
mdgardner@mmarail.com

James E. Howard
James E. Howard LLC
70 Rancho Road
Carmel Valley, CA 93924
jim@jehowardlaw.com

Edward Burkhardt, President
Rail World, Inc.
8600 W. Bryn Mawr Avenue, Suite 500N
Chicago, IL 60631
eaburkhardt@railworld-inc.com

Robert C. Grindrod, President
Montreal, Maine & Atlantic Railway, Ltd.
15 Iron Road Hermon, ME 104401
rcgrindrod@mmarail.com

Craig T. Goldblatt, Esq.
Wilmer Hale
1875 Pennsylvania Avenue NW
Washington, DC 20006
craig.goldblatt@wilmerhale.com

M. Gilles Robillard
Richter Advisory Group Inc.
1981 McGill College
Montreal, Quebec H3A 0G6
CANADA
grobillard@richter.ca
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Andrew Adessky, CPA Richter
Advisory Group Inc.
1981 McGill College
Montreal, Quebec H3A 0G6
CANADA
aadessky@richter.ca

Sylvain Vauclair
Woods LLP
2000 McGill College Ave
Suite 1700
Montreal, Quebec H3A 3H3
CANADA
svauclair@woods.qc.ca

Neil A. Peden
Woods LLP
2000 McGill College Ave
Suite 1700
Montreal, Quebec H3A 3H3
CANADA
npeden@woods.qc.ca

Bogdan-Alexandru Dobrota
Woods LLP
2000 McGill College Ave
Suite 1700
Montreal, Quebec H3A 3H3
CANADA
adobrota@woods.qc.ca

Alan S. Gilbert, Esq.
Dentons US LLP
for Rail World, Inc.
233 South Wacker Drive, Suite 7800
Chicago, IL 60606-6306
alan.gilbert@dentons.com

Craig D. Brown
Meyers & Flowers, LLC
3 North Second Street, Suite 300
St. Charles, IL 60174
cdb@meyers-flowers.com
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Virginia Strasser
Surface Transportation Board
395 E Street, S.W.
Washington, DC 20423
strasserv@stb.dot.gov

Allison M. Brown .
Weil, Gotshal & Manges LLP
301 Carnegie Center, Suite 303
Princeton, NJ 08540
allison.brown@weil.com

Diane P. Sullivan
Weil, Gotshal & Manges LLP
301 Carnegie Center, Suite 303
Princeton, NJ 08540
diane.sullivan@weil.com

Terence M. Hynes
Sidley Austin LLP
1501 K. Street N.W.
Washington, DC 20005
thynes@sidley.com

Jeffrey C. Steen
Sidley Austin LLP
One South Dearborn
Chicago, IL 60603
jsteen@sidley.com

Thomas A. Labuda, Jr.
Sidley Austin, LLP
One South Dearborn
Chicago, IL 60603
tlabuda@sidley.com

Matthew E. Linder, Esq.
Sidley Austin LLP
One South Dearborn
Chicago, IL 60603
mlinder@sidley.com
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Robert Jackstadt
Tueth, Keeney, Cooper, Mohan & Jackstadt
101 West Vandalia, Suite 210
Edwardsville, IL 62025
rjackstadt@tuethkeeney.com

AC Electric Corp.
Attn: Dan Parsons, President & CEO
120 Merrow Road
P.O. Box 1508
Auburn, ME 04211-1508
dparsons@acelec.com

Gowling Lafleur Henderson LLP
c/o R. Scott Jolliffe, Chair and CEO
1400, 700 – 2nd Street S.W.
Calgary, AB T2P 4V5
CANADA
scott.jolliffe@gowlings.com

Me Pierre Legault
Gowling LaFleur Henderson LLP
1 Place Ville Marie
Suite 3700
Montreal, Quebec H3B 3P4
Pierre.legault@gowlings.com

Me Patrice Benoit
Gowling LaFleur Henderson LLP
1 Place Ville Marie
Suite 3700
Montreal, Quebec H3B 3P4
Patrice.benoit@gowlings.com

Me Louise Lalonde
Gowling LaFleur Henderson LLP
1 Place Ville Marie
Suite 3700
Montreal, Quebec H3B 3P4
Louise.lalonde@gowlings.com

Helm Financial Corporation
Attn: Matthew Ogburn
505 Sansome Street, Suite 1800
San Francisco, CA 94111
mogburn@hlmx.com
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RWC Inc.
248 Lockhouse Road
P.O. Box 876
Westfield, MA 01086-0876
bchateauvert@rwcinc.biz

Dakota Plains Transloading, LLC,
Dakota Petroleum Transport Solutions LLC,
Dakota Plains Marketing LLC
c/o Dennis M. Ryan, Esq
Faegre Baker Daniels LLP
90 South 7th St Ste 2200
Minneapolis, MN 55402-3901
Dennis.Ryan@FaegreBD.com

Daniel A. Edelman, Esq.
Edelman, Combs, Latturner & Goodwin, LLC
120 S. LaSalle Street, 18th Floor
Chicago, IL 60603
dedelman@edcombs.com

Christopher Branson
Murray Plumb & Murray
75 Pearl Street
Portland, ME 04101
cbranson@mpmlaw.com

Richard M. Jurewicz
Galfand Berger
1835 Market Street
Suite 2710
Philadelphia, PA 19103
rjurewicz@galfandberger.com

Robert J. Keach
Bernstein Shur Sawyer & Nelson
100 Middle Street
P.O. Box 9729
Portland, ME 04104
rkeach@bernsteinshur.com
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Stephen G. Morrell, Esq.
Office of the U.S. Trustee
537 Congress Street
Portland, ME 04101
(207) 780-3564
stephen.g.morrell@usdoj.gov

Gilles Robillard
Richter Advisory Group, Inc.
1821 McGill College, 12th Floor
Montreal, Quebec H3A 0G6
CANADA
GRobillard@richter.ca
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EXHIBIT B

Served via U.S. First Class Mail:

Cattron Theimeg
58 W. Shenango Street
Sharpsville, PA 16150

Debroussailleurs GSL Inc
5646 Chemin Saint-Remi
St-Adien-De-Ham, PQ J0A 1C0
CANADA

Petro Sud-Ouest Inc.
619, Laurent
Granby, PQ J2G 8Y3
CANADA

Railway Company Limited
300 Union Street
Saint John, NB E2L 4Z2
CANADA

St. Lawrence & Atlantic RR
9001, boul. de l’Acadie
Bureau 600
Montreal, QC H4N 3H5
CANADA

Valero Marketing & Supply Co. c/o
Bill Kless, Chairman & CEO
One Valero Way
San Antonio, TX 78249-1616

Ville De Sherbrooke
145 Rue Wellington Nord
C P 610
Sherbrooke, QC J1H 5H9
CANADA

Internal Revenue Service
P.O. Box 7346
Philadelphia, PA 19101-7346
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EPA New England, Region 1
5 Post Office Square, Suite 100
Boston, MA 02109-3912

Maine DEP
17 State House Station
Augusta, ME 04333-0017

OTT Communications
900-D Hammond Street
Bangor, ME 04401

Federal Railroad Administration
Attn: Assistant Chief Counsel
1200 New Jersey Avenue, S.E.
Washington, DC 20590

Federal Railroad Administration c/o
Borden Ladner Gervais
1000, de La Gauchetiere W, Suite 900
Montreal, Quebec H3B 5H4
CANADA

FCM Rail, Ltd.
15173 North Road
Fenton, MI 48430

Town of Brownville
586 Main Road
Brownville, Maine 04414

Town of Houlton
21 Water Street
Houlton, ME 04730

Town of Jackman
369 Alt Main Trail
Jackman, ME 04945

Town of Millinocket
197 Penobscot Avenue
Millinocket, ME 04462
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Town of Milo
6 Pleasant Street
Milo, ME 04463

Town of North Troy
Attn: Troy Town Clerk
142 Main Street
North Troy, VT 05859

Town of Presque Isle
12 2nd Street
Presque Isle, ME 04769

Town of Richford
Attn: Town of Richford Listers
94 Main Street
Richford, VT 05476

Frederick J. Williams
74 Bellevue Street
Compton, Quebec J0B 1L0
CANADA

Robert D. Thomas
49 Park Street
Dexter, ME 04930

Daniel Aube
308 St. Lambert Street
Sherbrooke, Quebec J1C 0N9flow
CANADA

State of Vermont
Vermont Department of Taxes
133 State Street
Montpelier, VT 05633

Conrad LeBrun, Attorney-in-Fact
Madame Collette-Roy LaRoche, Attorney-in-Fact
55 rue Frontenac
Lac Megantic, QC CANADA G6B-1H6
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CANADA        SUPERIOR   COURT 
(Commercial Division)  


                _________________________________________ 


PROVINCE OF QUEBEC   (Sitting as a court designated pursuant to the 
DISTRICT OF ST-FRANÇOIS  Companies’ Creditors Arrangement Act, R.S.C. 
      c. C-36, as amended) 
N°: 450-11-000167-134 


      IN THE MATTER OF THE PLAN OF 
      COMPROMISE OR ARRANGEMENT OF: 


MONTREAL, MAINE & ATLANTIC CANADA CO. 
(MONTREAL, MAINE & ATLANTIQUE CANADA 
CIE)


Debtor Company  


      and 


RICHTER ADVISORY GROUP INC. (RICHTER 
GROUPE CONSEIL INC.)


Monitor


and


YANNICK GAGNÉ, GUY OUELLET, SERGE 
JACQUES and LOUIS-SERGES PARENT 


Class Action Plaintiffs-
PETITIONERS


_________________________________________


CROSS-MOTION OF THE CLASS ACTION PLAINTIFFS FOR AN ORDER  
APPROVING A PROCESS TO SOLICIT CLAIMS AND FOR THE ESTABLISHMENT OF A 


CLAIMS BAR DATE 
(Sections 9, 10 and 11 of the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-


36)
____________________________________________________________________________


TO THE HONOURABLE JUSTICE GAETAN DUMAS OF THE SUPERIOR COURT, SITTING 
IN COMMERCIAL DIVISION, IN AND FOR THE DISTRICT OF SAINT-FRANÇOIS, THE 
PETITIONER RESPECTFULLY SUBMITS AS FOLLOWS:  


EXHIBIT A
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A. OVERVIEW 


1. The Petitioners, Yannick Gagné, Guy Ouellet, Serge Jacques and Louis-Serges Parent 
(collectively, the “Class Action Plaintiffs”), holders of the proxies of over 1,500 
derailment victims in these proceedings, hereby request that this Honourable Court grant 
the proposed Claims Procedure Order attached hereto as Exhibit R-1 (the “Derailment 
Victims’ Claims Process”).


2. The Derailment Victims’ Claims Process is directed at achieving the goals of these 
proceedings in a proportionate way, by providing a much simpler, less daunting, less 
burdensome and less expensive form of proof at this early stage, while also ensuring 
consistency in claims and that stakeholders’ rights are preserved to the greatest extent 
possible.  


B. BACKGROUND 


3. On or about July 15, 2013, the Class Action Plaintiffs filed a Motion to Authorize the 
Bringing of a Class Action and to Ascribe the Status of Representative pursuant to ss. 
1002 and following of the Code of Civil Procedure of Québec, R.S.Q., c. C-25 (the 
“C.C.P.”) (the “Authorization Motion”).  The Authorization Motion seeks to commence a 
class action against Montreal, Main & Atlantic Canada Co. (“MM&A” or “Debtor”) and 
other parties in relation to losses suffered in connection to the catastrophic trail 
derailment that took place on July 6, 2013 in Lac-Mégantic, Québec (the “Train 
Derailment”). 


4. The class proceeding is presided over by the Honourable Mr. Justice Martin Bureau, 
J.S.C. in the judicial district of Mégantic (temporarily, hearings are being heard in 
Sherbrooke).  The date for the Authorization Motion hearing has not yet been set, but is 
currently anticipated to take place in or about June of 2014. 


5. On August 8, 2013, this Court made an order granting creditor protection under the 
Companies’ Creditors Arrangement Act, R.S.C. c. C-36 (“CCAA”) to MM&A (the “Initial 
Order”), and, among other things, staying  the Authorization Motion as against MM&A. 


6. From the Class Action Plaintiffs’ perspective, these CCAA proceedings serve two main 
purposes: 


a. to facilitate the liquidation and distribution of the Debtor’s assets (the “Railway 
Assets”); and, 


b. to facilitate the orderly resolution of competing claims to a $25 million insurance 
policy held in the name of the Debtor and covering certain claims arising from the 
Derailment (the “XL Insurance”). 


7. A third objective that may be served by these proceedings, if the will exists among 
stakeholders, is to facilitate the resolution of certain claims against third-parties arising 
from the Derailment. 


8. On November 1, 2013, the Class Action Plaintiffs filed a motion for an order appointing 
the Class Action Plaintiffs as representatives of the Train Derailment victims (the 
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“Representation Motion”).  The Representation Motion has yet to be heard by this 
Court.  Since that time, the Class Action Plaintiffs have obtained over 1,500 proxies from 
Train Derailment victims, appointing the Class Action Plaintiffs as their representatives 
for all purposes in these proceedings, including as to the proof of claims and voting.  The 
proxies will be deposited under seal with the Court at the hearing of the motion. 


9. On December 13, 2013, MM&A filed a Motion for an Order Approving a Process to 
Solicit Claims and for the Establishment of a Claims Bar Date (the “Debtor’s Claims 
Process”).  The Debtor’s motion was subsequently adjourned to February 11, 2014. 


C. GROUNDS FOR THIS MOTION 


10. A claims procedure is necessary to facilitate any vote on a plan of arrangement geared 
to resolving competing claims to the XL Insurance.  However, the claims process: 


a. should not preclude from the outset the advancement of claims arising from the 
Train Derailment; and, 


b. should be proportionate to the amounts available for distribution and the 
objectives of these proceedings. 


11. The Debtor’s Claim Process fails in respect of each of the two foregoing criteria: 


a. explicitly excludes, before receipt, the possibility for a representative claim for 
collective recovery or aggregate damages to be filed on behalf of the victims of 
the Train Derailment; and, 


b. It presents the derailment victims with a daunting 78-page proof of claim form 
that they are required to review, complete, notarize and certify by way of sworn 
declaration.  


12. More particularly:  


a. The Debtor’s Claims Process simply ignores the application to commence a 
class proceeding that is pending before this Court and precludes the assertion of 
any class-wide claims provided for in Book IX of the Civil Code of Québec
(C.C.Q.); 


b. The Debtor’s Claims Process creates an obvious and troubling disincentive.  The 
proof of claim forms are far too detailed and completely disproportionate to the 
amounts currently available for distribution.  The Notice to Creditors states that 
despite the efforts that they are being asked to undertake to prove their claims, 
there may be little or no money available for them.  The forms and warnings will 
have the practical effect of dissuading claimants to file a claim at all, and the 
Class Action Plaintiffs and their representatives will be forced to incur very high 
transaction costs to ensure that claims are filed in a timely way; 


c. Material parts of the Debtors’ claims form are not going to be understood by or 
easily completed by a lay-person; 
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d. The Debtor’s Claims Process will almost certainly result in similarly situated 
individuals filing disparate claims;  


e. All individual claims are to be filed within 3 months of the making of the Claims 
Bar Order, notwithstanding that the Monitor’s report contemplates that its Notice 
program may not even be implemented until sometime after the making of the 
order, potentially leaving some victims with less than 12 weeks to complete and 
file a very detailed and comprehensive claims form for which legal advice will 
almost certainly be required.   Under no scenario will this amount of time be 
sufficient to file claims;   


f. The notice to creditors makes no mention of the availability of the Representative 
Plaintiffs and their counsel to assist individuals in completing the claims form, 
should they desire such assistance; and 


g. The Debtor’s Claims Process refers to information sessions provided by the 
Monitor and suggests that the Monitor will be available to answer questions about 
the proof of claim forms and the filing of claims, as if the Monitor, which cannot 
be an advocate for any creditor, will provide legal advice to the derailment 
victims. 


13. The key features of the Class Action Plaintiffs’ alternate claims process (the “Claims 
Process”) are as follows: 


a. Class-wide representative claims seeking aggregate damages may be filed on 
behalf of the victims of the Train Derailment as outlined at Appendix “A” of the 
Class Action Plaintiffs’ Representation Motion materials.  The representative 
claim will ensure that the interests of Train Derailment victims are preserved and 
that the objectives of provincial class proceedings legislation are not frustrated at 
this early stage, by ensuring that meritorious claims are not barred or defeated 
because of a victim’s lack of time, resources or expertise in navigating an 
individual claims process. 


b. Proof of claim forms are targeted by type of creditor, with the result that the forms 
appear to be and are simpler and less imposing so as to make them more 
accessible to individual derailment victims.   


c. The amount of information sought from individual derailment victims is limited to 
what is necessary to gain an appreciation of the universe of claims, with the 
expectation that Representative counsel will formulate a proportionate discovery 
plan and follow-up with claimants for additional information as is necessary and 
appropriate having regard to the amounts available for distribution. 


d. The forms provide for base claims consistent with those that will be advanced by 
the Class Action Plaintiffs on behalf of those persons whom they represent, so as 
to ensure consistency in treatment of creditors.  


14. In particular, a representative claim is appropriate because:  


a. There are many people who are similarly, if not identically-situated; 
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b. There are obvious economies to be had from the filing of a representative claim, 
particularly given the amounts currently available for distribution; and 


c. Quebec legislation and public policy favours the filing of representative claims. 


15. The proposed Claims Process will therefore ensure a stream-lined, efficient and fair 
process to register creditor claims, that will therefore benefit not only the Debtor but its 
creditors as a whole.   


FOR THESE REASONS, MAY IT PLEASE THIS HONOURABLE COURT TO: 


DISMISS the Debtor’s Motion for an Order Approving a Process to Solicit Claims and for 
the Establishment of a Claims Bar Date; 


GRANT the present Motion; 


EXEMPT, if applicable, the petitioners from having to serve this Motion and from any 
notice or delay of presentation; 


ENTER into an order the Claims Process Order substantially in the form of the proposed 
order attached hereto as Exhibit R-1; 


GRANT such other and further relief as this Court deems just and proper; 


THE WHOLE, without costs, unless contested. 


LAC-MÉGANTIC, February 4, 2014 


      


     _______________________________________ 
     ME DANIEL E. LAROCHELLE 


Attorney for the Class Action Plaintiffs/Petitioners 


MONTRÉAL, February 4, 2014 


      
_______________________________________


     CONSUMER LAW GROUP INC. 
     Per: Me Jeff Orenstein 


Attorneys for the Class Action Plaintiffs/Petitioners 































CANADA        SUPERIOR   COURT 


(Commercial Division)  
                _________________________________________ 


PROVINCE OF QUEBEC   (Sitting as a court designated pursuant to the 
DISTRICT OF ST-FRANÇOIS  Companies’ Creditors Arrangement Act, R.S.C. 
      c. C-36, as amended) 
N°: 450-11-000167-134 


      IN THE MATTER OF THE PLAN OF 
      COMPROMISE OR ARRANGEMENT OF: 


MONTREAL, MAINE & ATLANTIC CANADA CO. 
(MONTREAL, MAINE & ATLANTIQUE CANADA 
CIE)


Debtor Company  


      and 


RICHTER ADVISORY GROUP INC. (RICHTER 
GROUPE CONSEIL INC.)


Monitor


and


YANNICK GAGNÉ, GUY OUELLET, SERGE 
JACQUES and LOUIS-SERGES PARENT 


Class Action Plaintiffs-
PETITIONERS


NOTICE OF PRESENTATION 


TO: Service List


TAKE NOTICE that the Cross-Motion of the Class Action Plaintiffs for an Order Approving a 
Process to Solicit Claims and for the Establishment of a Claims Bar Date will be presented for 
adjudication before the Honourable Justice Gaétan Dumas of the Superior Court of Quebec on 
February 11, 2014 at 10:00am in a Room to be determined by the Court and announced to the 
Service List. 


DO GOVERN YOURSELVES ACCORDINGLY. 
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LAC-MÉGANTIC, February 4, 2014 


      


     _______________________________________ 
     ME DANIEL E. LAROCHELLE 


Attorney for the Class Action Plaintiffs/Petitioners 


MONTRÉAL, February 4, 2014 


      
_______________________________________


     CONSUMER LAW GROUP INC. 
     Per: Me Jeff Orenstein 


Attorneys for the Class Action Plaintiffs/Petitioners 
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EXHIBIT R-1 


 







 
 


 


 


SUPERIOR COURT 


 


CANADA 
PROVINCE OF QUEBEC 
DISTRICT OF SAINT-FRANÇOIS 
 
No. 450-11-0000167-134 
 
DATE: February 11, 2014 
 


 
PRESENT: THE HONOURABLE MR. JUSTICE GAETAN DUMAS 
 


 


IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF: 


MONTREAL, MAIN & ATLANTIC CANADA CO. (MONTREAL, MAINE & ATLANTIQUE 
CANADA CIE) 


Debtor 


and 


RICHTER ADVISORY GROUP INC. (RICHTER GROUPE CONSEIL INC.) 


 Monitor 


and 


YANNICK GAGNÉ, GUY OUELLET, SERGE JACQUES and LOUIS-SERGES PARENT 


 Class Action Plaintiffs-PETITIONERS 


 


 
CLAIMS PROCEDURE ORDER 


 


 


CONSIDERING the Cross-Motion of the Class Action Plaintiffs for an Order Approving a 
Process to Solicit Claims and for the Establishment of a Claims Bar Date; 


CONSIDERING the representations of the parties; 


THE COURT: 







 
 


 


[1] DISMISSES the Debtor’s Motion for an Order Approving a Process to Solicit Claims and 
for the Establishment of a Claims Bar Date; 


[2] GRANTS the Cross-Motion of the Class Action Plaintiffs for an Order Approving a 
Process to Solicit Claims and for the Establishment of a Claims Bar Date (the “Motion”); 


[3] ISSUES this Order divided under the following headings: 


 a) Service 


 b) Definitions 


 c) Notification Procedure 


 d) Claims Procedure 


 e) Determination of Claims and Creditors’ Meeting 


 f) Notice of Transfers 


 g) Aid and Assistance of Other Courts 


 h) General Provisions 


Service 


[4] ORDERS that the Motion is properly presentable today and that the time for service of 
the Motion herein be and is hereby abridged. 


Definitions 


[5]  ORDERS that the following terms in this Order shall, unless otherwise indicated, have 
the following meanings abscribed thereto: 


a) “BIA” means the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended; 
 


b) “Business Day” means a day, other than a Saturday, a Sunday, or a non-juridical 
day (as defined in art. 6 of the Code of Civil Procedure, R.S.Q., c. C-25, as 
amended); 


 


c) “CCAA” means the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as 
amended; 


 


d) “CCAA Proceedings” means the proceedings in respect of the Debtor before the 
Court commenced pursuant to the CCAA; 


 


e) “Claim” means any right or claim of any Person against the Debtor in connection 
with any indebtedness, liability or obligation of any kind of the Debtor and owed to 
such person and any interest accrued thereon or costs payable in respect thereof, 
whether liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, 
undisputed, legal, equitable, secured, unsecure, present, future, known or unknown, 
by guarantee, surety or otherwise, and whether or not such right is executory or 
anticipatory in nature, including the right or ability of any Person to advance a claim 







 
 


 


for contribution or indemnity or otherwise with respect to any matter, action, cause or 
chose in action, whether existing at present or whole or in part on facts existing prior 
to the Determination Date, or which would have been claims provable in bankruptcy 
had the Debtor become bankrupt on the Determination Date, and without limitation, 
shall include (i) any Unaffected Claim, or (ii) any Restructuring Claim, provided 
however, that in no case shall a Claim include an Excluded Claim; 


 


f) “Claims Bar Date” means 5:00pm (Montréal time) on April 30, 2014; 
 


g) “Court” means the Québec Superior Court (Commercial Division); 
 


h) “Creditor” means any Person having a Claim and may, where the context requires, 
including the assignee of a Claim or a trustee, interim receiver, receiver, receiver and 
manager, or other Person acting on behalf of such Person and includes a Known 
Creditor.  A Creditor shall not include an Excluded Person in respect of that Person’s 
claim resulting from an Excluded Claim; 


 


i) “Creditor’s Instructions” means the instructions for Creditors explaining how to file 
a Proof of Claim, being substantially in the form of Appendix “A” to Schedule “C” 
hereto; 


 


j) “Creditors’ List” means a list of all Known Creditors;  
 


k) “Chapter 11 Case” means the Chapter 11 bankruptcy proceedings underway in the 
United Stated Bankruptcy Court, District of Maine, in respect of Montreal Maine & 
Atlantic Railway, Ltd.; 


 


l) “Derailment” means the train derailment that occurred on July 6, 2013 in the 
municipality of Lac-Mégantic, Québec; 


 


m) “Derailment Claim” means a claim for damages resulting from the Derailment; 
 


n) “Designated Newspapers” means La Presse, the Montreal Gazette, the Sherbrooke 
Record, La Tribune and L’Écho de Frontenac; 


 


o) “Determination Date” means August 8, 2013;  
 


p) “Excluded Claim” means any right of any Person against the Debtor in connection 
with any indebtedness, liability or obligation of any kind which came into existence on 
or after the Determination Date and any interest thereon, including any obligation of 
the Debtor toward creditors who have supplied or shall supply services, utilities, 
goods or materials or who have or shall have advanced funds to the Debtor after the 
Determination Date, but only to the extent of their claims in respect of the supply of 
such services, utilities, goods, materials or funds after the Determination Date; 


 


q) “Excluded Person” means a Person having a Claim in respect of an Excluded Claim 
but only in respect of such Excluded Claim and to the extent that the Plan does not 
otherwise affect such Claim; 


 







 
 


 


r) “Initial Order” means the order this Court made on August 8, 2013 pursuant to the 
CCAA; 


 


s) “Known Creditor” means a Creditor listed in Schedule “A”;  
 


t) “Monitor” means Richter Advisory Group Inc., in its capacity as monitor pursuant to 
the Initial Order; 


 


u) “Newspaper Notice” means the notice of this Order to be published in the 
Designated Newspapers on the Publication Date in accordance with paragraph [6] 
hereof, being substantially in the form of Schedule “B” hereto; 


 


v) “Person” means any individual, corporation, limited or unlimited liability company, 
general or limited partnership, association, trust, unincorporated organization, joint 
venture, governmental body or agency, or any other entity; 


 


w) “Plan” means a plan filed or to be filed by the Debtor pursuant to the CCAA, as such 
plan may be amended or supplemented from time to time; 


 


x) “Proof of Claim” means the Proof of Claim forms, together with their schedules and 
appendices, being substantially in the form of Schedule “C” hereto; 


 


y) “Protocol” means the Cross-Border  Insolvency Protocol adopted by this Court on 
September 4, 2013; 


 


z) “Publication Date” means the date on which the publication of the Newspaper 
Notice in all of the Designated Newspapers has been completed; 


 


aa) “Representative” means any Person filing a representative proof of claim (as found 
in Proof of Claim Form B, attached hereto as Schedule “C”) on behalf of Creditors in 
relation to a Derailment Claim; 


 


bb) “Restructuring Claim” means any right of any Person against the Debtor in 
connection with any indebtedness, liability or obligation of any kind owed to such 
Person arising out of the restructuring, repudiation or termination of any contract, 
lease, employment agreement, collective agreement or other agreement, whether 
written or oral, after the Determination Date, including any right of any Person who 
receives a notice of repudiation or termination from the Debtor, provided however, 
that a Restructuring Claim shall not include an Excluded Claim; 


 


cc) “Unaffected Claim” shall have the meaning ascribed to such a term in the Plan; 


Notification Procedure 


[6] ORDERS that the form of Newspaper Notice, which is hereby approved, shall be 
published by the Monitor in the Designated Newspapers once within seven (7) days from 
the date of this Order and a second time within ten (10) days of the first publication; 







 
 


 


[7]  ORDERS that the Monitor shall publish on its website at www.richter.ca within three (3) 
days of this Order, a copy of the Known Creditors’ List, the Creditors’ Instructions, and 
the Proof of Claim, and shall allow the downloading of the Proof of Claim; 


[8] ORDERS that, in addition to the publication referred to in paragraph [6], the Monitor shall 
send by regular mail, a copy of the Creditors’ Instructions and of a Proof of Claim to 
each Known Creditor within seven (7) days of this Order; 


Claims Procedure 


[9] ORDER that, unless otherwise authorized by this Court, a Creditor who does not file a 
Proof of Claim before the Claims Bar Date shall not be entitled to i) any further notice, ii) 
participate as a Creditor in these proceedings, iii) vote on any matter in these 
proceedings, including the Plan, iv) advance a Claim against the Debtor, and v) receive 
a distribution under the Plan; 


[10] ORDERS that a Proof of Claim will be validly filed if and only if it is sent to the Monitor by 
mail, registered mail, courier, facsimile transmission or e-mail at the following address: 


 Monitor: Richter Advisory Group Inc. 
 Attention: Claims Department 
 Address: 1981 McGill College, 12th Floor, Montréal, Québec, H3A 0G6 
 Fax: 1-800-246-1125 


Email: mmaclaims@richter.ca 
 


[11] ORDERS that the Monitor shall be deemed to have received any Proof of Claim sent 
pursuant to this Order on the date appearing on the postmark if it is sent by mail or on 
the day it is received if it is sent by courier, e-mail or facsimile transmission.  Documents 
shall not be sent by mail during a postal strike or work stoppage of general application; 


Determination of Claims and Creditors’ Meeting 


[12] ORDERS that the applicable procedures for reviewing and adjudicating Claims and for 
calling, holding and conducting the Creditor’s Meeting shall be established by further 
Order of the Court.  Notice of such procedures shall be provided to the service list in 
these proceedings and to the Creditors or Representatives who have timely filed a Proof 
of Claim in accordance with the terms hereof; 


Notice of Transfers 


[13] ORDERS that, if a Creditor who has a Claim transfers or assigns all of its Claim and the 
transferee or assignee delivers evidence satisfactory to the Monitor of its ownership of 
all of such Claim and a written request to the Monitor, not later than the Claims Bar Date, 
or such later time that the Monitor may agree to, that such transferee's or assignee's 
name be included on the list of Creditors in lieu of the transferor or assignor; 


[14] ORDERS that if the holder of a Claim or any subsequent holder of the whole of a Claim 
who has been acknowledged by the Monitor as the Creditor in respect of such Claim, 
transfers or assigns the whole of such Claim to more than one Person or part of such 
Claim to another Person or Persons, such transfer or assignment shall not create a 
separate Claim or Claims and such Claim shall continue to constitute and be dealt with 
as a single Claim notwithstanding such transfer or assignment, and the Monitor and the 
Debtor shall in each such case not be bound to recognize or acknowledge any such 







 
 


 


transfer or assignment and shall be entitled to give notices to and to otherwise deal with 
such Claim only as a whole and then only to and with the Person last holding such Claim 
in whole as the Creditor in respect of such Claim, provided such Creditor may by notice 
in writing to the Monitor direct that subsequent dealings in respect of such Claim, but 
only as a whole, shall be with a specified Person and in such event, such Creditor, such 
transferee or assignee of the Claim as a whole shall be bound by any notices given or 
steps taken in respect of such Claim with such Person in accordance with this Order; 


Aid and Assistance of Other Courts 


[15]  REQUESTS the aid and recognition of any court or any judicial, regulatory or 
administrative body in any province or territory of Canada and any judicial, regulatory or 
administrative tribunal or other court constituted pursuant to the Parliament of Canada or 
the legislature of any province or any court or any judicial, regulatory or administrative 
body of the United States and of any other nation or state to act in aid of and to be 
complementary to this Court in carrying out the terms of this Order, the whole in keeping 
with the Protocol; 


General Provisions 


[16] ORDERS that the form and content of the Creditors' Instructions, the Newspaper Notice 
and the Proof of Claim are approved; 


[17] ORDERS that any Proof of Claim filed by a Creditor or a Representative in the present 
matter with respect to a Derailment Claim shall be deemed to have also been filed in the 
Chapter 11 Case; 


[18] ORDERS that the proof, lack of proof and determination of claims in these proceedings 
shall be wholly without prejudice to any position taken by a Person in any other 
proceeding and nothing in this Order shall affect the rights of Persons, asserted 
individually or by way of Representatives, in relation to other proceedings, in particular, 
without limiting the generality of the foregoing, in relation to the class action litigation 
commenced in the Superior Court of Québec against the Debtor and other parties in 
connection with the Derailment; 


[19] ORDERS that all Claims that are denominated in a foreign currency shall be converted 
to Canadian dollars at the Bank of Canada noon spot rate of exchange for exchanging 
currency to Canadian dollars on the Determination Date or such other date or by such 
other method as may be provided for in the Plan; 


[20] ORDERS that the Monitor shall use reasonable discretion as to the adequacy of 
completion and execution of any document completed and executed pursuant to this 
Order and, where the Monitor is satisfied that any matter to be proven under this Order 
has been adequately proven, the Monitor may waive strict compliance with the 
requirements of this Order as to the completion and execution of documents; 


[21] ORDERS that references in this Order to the singular include the plural, to the plural 
include the singular and to any gender include the other gender; 


[22] ORDERS that the Monitor may apply to this Court for advice and direction in connection 
with the discharge or variation of its powers and duties under this Order; 


[23] ORDERS the provisional execution of this Order notwithstanding appeal; 







 
 


 


[24] THE WHOLE without costs. 


 


       _________________________________ 


       Gaétan Dumas, J.S.C. 
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- Creditor Mailing List -


In the matter of the Plan of Compromise or Arrangement of


Montreal, Main & Atlantic Canada Co


Of the City of Montréal


In the province of Québec


AttentionNameCreditor Type Address Claim $


FEDERAL RAILROAD 


ADMINISTRATION


1200 NEW JERSEY AVENUE S.E.


WASHINGTON DC 20590


Secured  24,578,846.00


ABERCORN, VILLAGE 10  CHEMIN DES EGLISES OUEST


ABERCORN QC J0E 1B0


Unsecured  969.24


ACCUWORK INC.  


40 ADVANCE BLVD.


BRAMPTON ON L6T 4J4


Fax: (416) 410-7405


   


ARMAND DUHAMEL & FILS INC. 778 RG. DE L'EGLISE


STIGNACE  STANBRIDGE QC J0J 1Y0


 112.22


ASPLUNDH CANADA ULC 3366, RUE JACOB-JORDAN


TERREBONNE QC J6X 4J6


 86,834.66


AUBERGE H.J.P. INC. 3550  BOUL. STEARNS


LAC-MEGANTIC QC G6B 2G9


 26,831.73


B2B2C 255-1575 HENRI BOURASSA O.


MONTREAL QC H3M 3A9


 224.85


BELL CANADA C.P. 8712 SUCC CENTRE-VILLE


MONTREAL QC H3C 3P6


 3,288.63


BELL CANADA C.P. 8713 SUCC CENTRE-VILLE


MONTREAL QC H3C 4L6


 254.12


BELL MOBILITE PAGING P O BOX 11097 STATION 


CENTRE-VILLE


MONTREAL QC H3C 5E9


 184.12


BELL MOBILITY ATT; INSOLVENCY GROUP


P.O. BOX 11095 STN CENTRE-VILLE


MONTREAL QC H3C 5E7


Fax: (800) 865-3055


 2,280.62


BLACK BOX CANADA CORP P.O. BOX 56306 STATION A


TORONTO ON M5W 4L1


 680.74


BLACK'S TRANSFER LTD. P.O. BOX 1375


SAINT JOHN NB E2L 4H8


 982.12


BOB POULIOT INC. 150, RUE WELLINGTON SUD


SHERBROOKE QC J1H 5C7


 275.32


BRUNSWICK TERMINAL INC. 1500-360 ST. JACQUES


MONTREAL QC H2Y 1P5


 1,341.92


C. DAIGLE & FILS INC. 4299 RUE LAVAL


LAC-MEGANTIC QC G6B 1B7


 1,375.38


C. S. DE REGION-DE-SHERBROOKE C.P. 1780 SUCC PLACE DE LA CITE


SHERBROOKE QC J1H 5N8


 6,135.36


C.S. DES SOMMETS 449  PERCY


MAGOG QC J1X 1B5


 1,028.89


CANADIAN NATIONAL * P.O. BOX 71206


CHICAGO IL 60694-1206 USA


 500.14


CANADIAN NATIONAL RAILWAYS 935 DE LA GAUCHETIERE WEST, 4TH 


FLOOR


MONTREAL QC H3B 2M9


 35,988.37


CANADIAN PACIFIC RAILWAY P.O. BOX 6042 STATION 


CENTRE-VILLE


MONTREAL QC H3C 3E4


 334.88


CANADIAN PACIFIC RAILWAY P.O. BOX 2078 STATION B


MONTREAL QC H3B 4H4


 10,724.62
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- Creditor Mailing List -


In the matter of the Plan of Compromise or Arrangement of


Montreal, Main & Atlantic Canada Co


Of the City of Montréal


In the province of Québec


AttentionNameCreditor Type Address Claim $


CANADIAN PACIFIC RAILWAY CO LOCK BOX M101979


PO BOX 2078  STATION B


MONTREAL QC H3B 4H4


Unsecured  915,424.93


CANTON DE BEDFORD 237  ROUTE 202 EST


BEDFORD QC J0J 1A0


 193.63


CANTON DE HAMPDEN C.P. 1055


863 ROUTE 257 NORD


LA PATRIE QC J0B 1Y0


 253.58


CANTON DE LINGWICK 72 ROUTE 108


LINGWICK QC J0B 2Z0


 295.46


CANTON DE WESTBURY 168D ROUTE 112


WESTBURY QC J0B 1R0


 231.16


COLE INTERNATIONAL INC. 670 AVENUE ORLY  STE 201


DORVAL QC H9P 1E9


 4,312.70


COMMUNICATION PLUS A/S Michel Fournier


4420  RUE OUIMET


SHERBROOKE QC J1L 2G9


 494.42


COOP. REGIONALE D'ELECTRICITE 3113 RUE PRINCIPALE


ST-JEAN BAPTISTE DE ROUVILLE QC 


J0L 2B0


 127.76


DAVANAC INC 1936 ST-REGIS BLVD.


DORVAL QC H9P 1H6


 1,076.29


DEBROUSSAILLEURS GSL INC 5646 CHEMIN SAINT-REMI


ST-ADIEN-DE-HAM QC J0A 1C0


 77,085.00


DELL CANADA BOITE POSTALE 8440 STATION A


TORONTO ON M5W 3P1


 528.87


DELL CANADA 501-155 GORDON BAKER RD


NORTH YORK ON M2H 3N5


 1,533.77


DISTRIBUTION D'EAU R.C. INC. 2755  ROUTE 235


STE-SABINE QC J0J 2B0


 586.50


DJL, INC. REGION HAUTE-YAMASKA


2 RUE DES CARRIERES


BROMONT QC J2L 1S3


 288.51


ELECTRO-MAG 3920  BOULEVARD INDUSTRIELLE


SHERBROOKE QC J1L 2T8


 142.22


ENTREPRISES ELECTRIQUES DENIS & ROY INC.


1015 PRINCIPALE EST


FARNHAM QC J2N 1M9


 248.43


ENTREPRISES ELECTRIQUES LANCTOT INC.


632 PRINCIPALE EST


FARNHAM QC J2N 1M1


 6,726.04


EQUIPEMENTS LABRECQUE INC. 1542 ROUTE 241


SHEFFORD QC J2M 1L2


 13.80


ERICO P.O. BOX 4622 POSTAL STATION "A"


TORONTO ON M5W 5A9


 3,279.09


EXCAVATION R. LABRECQUE 7152 CH. BLANCHETTE


SHERBROOKE QC J1N 0C7


 576.39


EXCAVATION ROGER LUSSIER 224 CHEMIN DES FOUGERES


SUTTON QC J0E 2K0


 858.86


FEDERAL RAILROAD 


ADMINISTRATION


1200 NEW JERSEY AVENUE S.E.


WASHINGTON DC 20590


 2,984,324.41


GOSSELIN BICYCLES (1987) INC. 3636 RUE CHOQUETTE


LAC-MEGANTIC QC G6B 1W7


 1,828.10
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- Creditor Mailing List -


In the matter of the Plan of Compromise or Arrangement of


Montreal, Main & Atlantic Canada Co


Of the City of Montréal


In the province of Québec


AttentionNameCreditor Type Address Claim $


GOWLING LAFLEUR HENDERSON LLP BOX 466  STATION 'D'


OTTAWA ON K1P 1C3


Unsecured  266,216.60


GRAYMONT (QC) INC. C/O M05724C C.P. 40010 SUCC. CENTRE-VILLE


MONTREAL QC H3C 0K1


 718.87


GROUPE DE SECURITE GARDA SENC 705 RUE BOURGET


MONTREAL QC H4C 2M6


 34,973.88


GROUPE SIGNALISATION ESTRIE 520  RUE PEPIN


SHERBROOKE QC J1L 2Y8


 35.53


HUDON DESBIENS ST-GERMAIN ENVIRONNEMENT INC.


100-640 WEST SAINT-PAUL


MONTREAL QC H3C 1L9


 5,435.45


HYDRO QUEBEC CP 11022 SUCC CENTRE-VILLE


MONTREAL QC H3C 4V6


 633.89


INTERNATIONAL SECRETARY/ TC LOCAL 1976 USWA


202-2360 AVE DE LASALLE


MONTREAL QC H1V 2L1


 2,019.10


JAYCHRIS INDUS-RAIL SUPPLY INC PO BOX 70


10 PLACE DU COMMERCE


BROSSARD QC J4W 4T0


 1,805.11


JOSEE POUTRE 826 DES LIEVRES


FARNHAM QC J2N 3C6


 175.00


LAFONTAINE & FILS INC. 2900 LAVAL


LAC-MEGANTIC QC G6B 1A3


 6,479.85


LAREAU & FILS INC. 210  RANG AUDETTE


STE-SABINE QC J0J 2B0


 45,065.97


LINDE CANADA P.O. BOX 11451


MONTREAL QC H3C 5K3


 378.31


MADAME ESTHER NOLET 308  RUE ST-LAMBERT


SHERBROOKE QC J1C 0N9


 74.73


MAGASIN BELL PLACE BELVEDERE 340 BELVEDERE LOCAL 022A


SHERBROOKE QC J1H 4B5


 97.73


MCCAN EQUIPMENT LTD 10255 COTE DE LIESSE


DORVAL QC H9P 1A3


 3,670.00


MD-UN INC. 510  CHARBONNEAU


ST-AMABLE QC J0L 1N0


 133,708.34


MEDISYS 1100-500 RUE SHERBROOKE OUEST


MONTREAL QC H3A 3C6


 432.98


MINISTER OF REVENUE OF QUEBEC C. P. 25500  SUCCURSALE TERMIN


QUEBEC QC G1A 0A9


 13,168.28


MIREILLE VALLIERES 195  10E RANG


SAINT-SABASTIEN QC G0Y 1M0


 75.00


MONTREAL MAINE ATLANTIC 


RAILWAY LTD.


15 IRON ROAD


Hermon ME 04401


 43,424,450.00


MUN DE SAINT-ETIENNE-DE-BOLTON 9  RANG DE LA MONTAGNE


ST-ETIENNE-DE-BOLTON QC J0E 2E0


 554.40


MUN DE SAINT-PAUL-D'ABBOTSFORD 926 RUE PRINCIPALE EST


ST-PAUL-D'ABBOTSFORD QC J0E 1A0


 1,168.33


MUN. DE MONT-SAINT-GREGOIRE 225 RUE SAINT-JOSEPH


MONT-SAINT-GREGOIRE QC J0J 1K0


 2,743.91


MUN. DE SAINTE-BRIGIDE 480 HOTEL DE VILLE


STE BRIGIDE QC J0J 1X0


 2,300.47
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- Creditor Mailing List -


In the matter of the Plan of Compromise or Arrangement of


Montreal, Main & Atlantic Canada Co


Of the City of Montréal


In the province of Québec


AttentionNameCreditor Type Address Claim $


MUN. NOTRE-DAME DE STANBRIDGE CP 209


900 RUE PRINCIPALE


NOTREDAME-STANBRIDGE QC J0J 


1M0


Unsecured  331.09


MUNI. DU CANTON DE POTTON 2  RUE VALE PERKINS


MANSONVILLE QC J0E 1X0


 1,395.50


MUNICIPALITE D' AUSTIN 21 CHEMIN MILLINGTON


AUSTIN QC J0B 1B0


 1,648.08


MUNICIPALITE D' EASTMAN 160 GEORGE-BONNALLIE,  C.P. 150


EASTMAN QC J0E 1P0


 3,398.18


MUNICIPALITE D'ANGE-GARDIEN 249  RUE SAINT-JOSEPH


ANGE-GARDIEN QC J0E 1E0


 1,154.38


MUNICIPALITE DE BOLTON-OUEST 9 TOWN HALL


BOLTON-OUEST QC J0E 2T0


 376.44


MUNICIPALITE DE BRIGHAM 118 RUE DES CEDRES


BRIGHAM QC J2K 4K4


 2,962.96


MUNICIPALITE DE BURY 563 MAIN


BURY QC J0B 1J0


 1,610.62


MUNICIPALITE DE EAST FARNHAM 228  RUE PRINCIPALE


EAST FARNHAM QC J2K 4T5


 198.57


MUNICIPALITE DE FRONTENAC 2430 RUE ST-JEAN


FRONTENAC QC G6B 2S1


 1,076.07


MUNICIPALITE DE MILAN 403 RANG SAINTE-MARIE


MILAN QC G0Y 1E0


 1,111.94


MUNICIPALITE DE NANTES 1244 RUE PRINCIPALE, C.P. 60


NANTES QC G0Y 1G0


 1,714.49


MUNICIPALITE DE SAINTE-SABINE 185  RUE PRINCIPALE


STE-SABINE QC J0J 2B0


 641.16


MUNICIPALITE DE STUKELY 101 PL. DE LA MAIRIE


STUKELY-SUD QC J0E 2J0


 2,523.69


NEW BRUNSWICK SOUTHERN RAILWAY COMPANY LIMITED


P.O. BOX 5777


SAINT JOHN NB E2L 4M3


 2,351,245.75


OMER DION 25 CHEMIN DU GOLF


FARNHAM QC J2N 2P9


 1,025.57


OXY-CENTRE INC. 1723  ROUTE 122


NOTREDAME BONCONSEIL QC J0C 


1A0


 247.58


OXYMAX 115 RUISSEAU ST-LOUIS OUEST


MARIEVILLE QC J3M 1P7


 5,438.44


PAPETERIE COUPAL INC. 160 RUE PRINCIPALE EST


FARNHAM QC J2N 1L4


 788.98


PERFORMANCE PACKAGING 301  BOUL. GRAND NORD


COWANSVILLE QC J2K 1A8


 363.38


PERKAN INC. 2350  SAINT-PATRICK


MONTREAL QC H3K 1B6


 30,254.46


PETRO SUD-OUEST INC M. LUC LABELLE


619  LAURENT


GRANBY QC J2G 8Y3


 72,645.93


PETROLES R. TURMEL INC. 4575  RUE LATULIPPE


LAC-MEGANTIC QC G6B 3H1


 68,864.77


PETROLES SHERBROOKE 125  RUE QUATRE-PINS


SHERBROOKE QC J1J 2L5


 4,900.74
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- Creditor Mailing List -


In the matter of the Plan of Compromise or Arrangement of


Montreal, Main & Atlantic Canada Co


Of the City of Montréal


In the province of Québec


AttentionNameCreditor Type Address Claim $


PLOMBERIE FARNHAM 1401 RUE ST-PAUL


FARNHAM QC J2N 2L2


Unsecured  96.59


PRAXAIR PO BOX 400 STATION D


SCARBOROUGH ON M1R 5M1


 496.58


QUATREX ENVIRONNEMENT INC 2105, MONTEREY


LAVAL QC H7L 3T6


 2,873.67


RAILWAY ASSOCIATION OF CANADA 901-99 BANK STREET


OTTAWA ON K1P 6B9


 2,010.00


RECUPERATION 2000 INC. 133  RUE DRYDEN


COWANSVILLE QC J2K 3G6


 742.46


ROYNAT INC. METROTOWER


1500-4710 KINGSWAY


BURNABY BC V5H 4M2


 925.04


SANI ESTRIE 530  RUE EDOUARD


GRANBY QC J2G 3Z6


 271.08


SANITAIRE LAC-MEGANTIC 8191, ROUTE 204


FRONTENAC QC G6B 2S1


 3,721.74


SECURITE GRANBY INC. 1008 RUE MARCOUX


GRANBY QC J2J 1E3


 12,274.05


SECURO-VISION 2285 DE LA METROPOLE


LONGUEUIL QC J4G 1E5


 187.00


SENEY ELECTRIQUE INC. 1771 PRINCIPALE EST


FARNHAM QC J2N 1N5


 7,530.86


SESSENWEIN INC. 2205 BOUL. HYMUS BLVD.


DORVAL QC H9P 1J8


 9,423.35


SIGNALISATION DE L'ESTRIE INC. 520  RUE PEPIN


SHERBROOKE QC J1L 2Y8


 35.53


SOGETEL INC. 111 RUE DE 12-NOVEMBRE


NICOLET QC J3T 1S3


 136.41


ST. LAWRENCE & ATLANTIC RR M2118 C.P.11500 SUCC. 


CENTRE-VILLE


MONTREAL QC H3C 5N7


 50,422.58


STANBRIDGE STATION 229 PRINCIPALE


STANBRIDGE-STATION QC J0J 2J0


 306.67


SYSTEMES TELEPHONIQUES 251 ROBINSON SUD


GRANBY QC J2G 7M5


 124.17


TAXI BEDFORD 45 RUE CYR


BEDFORD QC J0J 1A0


 5,058.90


TAXIS MEGANTIC ENR. 5321  FRONTENAC


LAC-MEGANTIC QC G6B 1H4


 10,415.65


TRANSPORTACTION LEASE SYSTEMS 51 CONSTELLATION COURT


TORONTO ON M9W 1K4


 72,141.73


TURMEL Y. AUTO ELECTRIC 4094  RUE LAVAL


LAC-MEGANTIC QC G6B 1B2


 98.88


VEILLEUX, ANDRE  


3129 RUE DE LA BAIE-DES-SABLES


LAC MEGANTIC QC G6B 1R5


   


VIDEOTRON LTEE CP 11078 SUCC CENTRE-VILLE


MONTREAL QC H3C 5B7


 163.21


VILLE DE BEDFORD 1 PRINCIPALE


BEDFORD QC J0J 1A0


 4,396.89
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- Creditor Mailing List -


In the matter of the Plan of Compromise or Arrangement of


Montreal, Main & Atlantic Canada Co


Of the City of Montréal


In the province of Québec


AttentionNameCreditor Type Address Claim $


VILLE DE BROMONT 88 BOUL DE BROMONT


BROMONT QC J2L 1A1


Unsecured  13,314.73


VILLE DE COOKSHIRE - EATON 220 RUE PRINCIPALE EST


COOKSHIRE QC J0B 1M0


 3,712.57


VILLE DE COWANSVILLE 220  PLACE MUNICIPALE


COWANSVILLE QC J2K 1T4


 14,683.92


VILLE DE DUNHAM 3777 PRINCIPALE,  CP 70


DUNHAM QC J0E 1M0


 212.38


VILLE DE FARNHAM 477 RUE DE L'HOTEL-DE-VILLE


FARNHAM QC J2N 2H3


 30,158.05


VILLE DE LAC BROME 122 LAKESIDE C.P. 60


LAC BROME QC J0E 1V0


 8,122.14


VILLE DE LAC-MEGANTIC 200-5527 RUE FRONTENAC


LAC-MEGANTIC QC G6B 1H6


 13,785.12


VILLE DE MAGOG 7 RUE PRINCIPALE EST


MAGOG QC J1X 1Y4


 51,971.56


VILLE DE SAINT-HYACINTHE 700  AV. DE L'HOTEL-DE-VILLE


SAINT-HYACINTHE QC J2S 5B2


 8,192.55


VILLE DE SAINT-JEAN-RICHELIEU CASE POSTALE 700


75 RUE SAINT-JACQUES


SAINT-JEAN-RICHELIEU QC J3B 6Z8


 18,738.55


VILLE DE SAINTJEAN-RICHELIEU 188  RUE JACQUES-CARTIER NORD


SAINT-JEAN-RICHELIEU QC J3B 6Z8


 41.68


VILLE DE SCOTSTOWN 101 CHEMIN VICTORIA OUEST


SCOTSTOWN QC J0B 3B0


 997.76


VILLE DE SHERBROOKE C P 610


145 RUE WELLINGTON NORD


SHERBROOKE QC J1H 5H9


 86,742.19


VILLE DE SUTTON 11 RUE PRINCIPALE SUD


SUTTON QC J0E 2K0


 5,058.48


VILLE SAINT-PIE 77 RUE ST-PIERRE


ST-PIE QC J0H 1W0


 1,364.50


YRC FREIGHT P.O. BOX 3531 STATION A


TORONTO ON M5W 3G4


 2,342.29
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-Liste d'envoi aux créanciers-


Dans l'affaire du Plan de transaction ou d'arrangement de


Montreal, Maine & Atlantique Canada Cie


de la ville de Montréal


dans la province de Québec


AttentionNomType de créancier Adresse $ Réclamation


FEDERAL RAILROAD 


ADMINISTRATION


1200 NEW JERSEY AVENUE S.E.


WASHINGTON DC 20590


Garanti  24,578,846.00


ABERCORN, VILLAGE 10  CHEMIN DES EGLISES OUEST


ABERCORN QC J0E 1B0


Non-garanti  969.24


ACCUWORK INC.  


40 ADVANCE BLVD.


BRAMPTON ON L6T 4J4


Télécopieur: (416) 410-7405


   


ARMAND DUHAMEL & FILS INC. 778 RG. DE L'EGLISE


STIGNACE  STANBRIDGE QC J0J 1Y0


 112.22


ASPLUNDH CANADA ULC 3366, RUE JACOB-JORDAN


TERREBONNE QC J6X 4J6


 86,834.66


AUBERGE H.J.P. INC. 3550  BOUL. STEARNS


LAC-MEGANTIC QC G6B 2G9


 26,831.73


B2B2C 255-1575 HENRI BOURASSA O.


MONTREAL QC H3M 3A9


 224.85


BELL CANADA C.P. 8712 SUCC CENTRE-VILLE


MONTREAL QC H3C 3P6


 3,288.63


BELL CANADA C.P. 8713 SUCC CENTRE-VILLE


MONTREAL QC H3C 4L6


 254.12


BELL MOBILITE PAGING P O BOX 11097 STATION 


CENTRE-VILLE


MONTREAL QC H3C 5E9


 184.12


BELL MOBILITY ATT; INSOLVENCY GROUP


P.O. BOX 11095 STN CENTRE-VILLE


MONTREAL QC H3C 5E7


Télécopieur: (800) 865-3055


 2,280.62


BLACK BOX CANADA CORP P.O. BOX 56306 STATION A


TORONTO ON M5W 4L1


 680.74


BLACK'S TRANSFER LTD. P.O. BOX 1375


SAINT JOHN NB E2L 4H8


 982.12


BOB POULIOT INC. 150, RUE WELLINGTON SUD


SHERBROOKE QC J1H 5C7


 275.32


BRUNSWICK TERMINAL INC. 1500-360 ST. JACQUES


MONTREAL QC H2Y 1P5


 1,341.92


C. DAIGLE & FILS INC. 4299 RUE LAVAL


LAC-MEGANTIC QC G6B 1B7


 1,375.38


C. S. DE REGION-DE-SHERBROOKE C.P. 1780 SUCC PLACE DE LA CITE


SHERBROOKE QC J1H 5N8


 6,135.36


C.S. DES SOMMETS 449  PERCY


MAGOG QC J1X 1B5


 1,028.89


CANADIAN NATIONAL * P.O. BOX 71206


CHICAGO IL 60694-1206 USA


 500.14


CANADIAN NATIONAL RAILWAYS 935 DE LA GAUCHETIERE WEST, 4TH 


FLOOR


MONTREAL QC H3B 2M9


 35,988.37


CANADIAN PACIFIC RAILWAY P.O. BOX 6042 STATION 


CENTRE-VILLE


MONTREAL QC H3C 3E4


 334.88


CANADIAN PACIFIC RAILWAY P.O. BOX 2078 STATION B


MONTREAL QC H3B 4H4


 10,724.62
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-Liste d'envoi aux créanciers-


Dans l'affaire du Plan de transaction ou d'arrangement de


Montreal, Maine & Atlantique Canada Cie


de la ville de Montréal


dans la province de Québec


AttentionNomType de créancier Adresse $ Réclamation


CANADIAN PACIFIC RAILWAY CO LOCK BOX M101979


PO BOX 2078  STATION B


MONTREAL QC H3B 4H4


Non-garanti  915,424.93


CANTON DE BEDFORD 237  ROUTE 202 EST


BEDFORD QC J0J 1A0


 193.63


CANTON DE HAMPDEN C.P. 1055


863 ROUTE 257 NORD


LA PATRIE QC J0B 1Y0


 253.58


CANTON DE LINGWICK 72 ROUTE 108


LINGWICK QC J0B 2Z0


 295.46


CANTON DE WESTBURY 168D ROUTE 112


WESTBURY QC J0B 1R0


 231.16


COLE INTERNATIONAL INC. 670 AVENUE ORLY  STE 201


DORVAL QC H9P 1E9


 4,312.70


COMMUNICATION PLUS A/S Michel Fournier


4420  RUE OUIMET


SHERBROOKE QC J1L 2G9


 494.42


COOP. REGIONALE D'ELECTRICITE 3113 RUE PRINCIPALE


ST-JEAN BAPTISTE DE ROUVILLE QC 


J0L 2B0


 127.76


DAVANAC INC 1936 ST-REGIS BLVD.


DORVAL QC H9P 1H6


 1,076.29


DEBROUSSAILLEURS GSL INC 5646 CHEMIN SAINT-REMI


ST-ADIEN-DE-HAM QC J0A 1C0


 77,085.00


DELL CANADA BOITE POSTALE 8440 STATION A


TORONTO ON M5W 3P1


 528.87


DELL CANADA 501-155 GORDON BAKER RD


NORTH YORK ON M2H 3N5


 1,533.77


DISTRIBUTION D'EAU R.C. INC. 2755  ROUTE 235


STE-SABINE QC J0J 2B0


 586.50


DJL, INC. REGION HAUTE-YAMASKA


2 RUE DES CARRIERES


BROMONT QC J2L 1S3


 288.51


ELECTRO-MAG 3920  BOULEVARD INDUSTRIELLE


SHERBROOKE QC J1L 2T8


 142.22


ENTREPRISES ELECTRIQUES DENIS & ROY INC.


1015 PRINCIPALE EST


FARNHAM QC J2N 1M9


 248.43


ENTREPRISES ELECTRIQUES LANCTOT INC.


632 PRINCIPALE EST


FARNHAM QC J2N 1M1


 6,726.04


EQUIPEMENTS LABRECQUE INC. 1542 ROUTE 241


SHEFFORD QC J2M 1L2


 13.80


ERICO P.O. BOX 4622 POSTAL STATION "A"


TORONTO ON M5W 5A9


 3,279.09


EXCAVATION R. LABRECQUE 7152 CH. BLANCHETTE


SHERBROOKE QC J1N 0C7


 576.39


EXCAVATION ROGER LUSSIER 224 CHEMIN DES FOUGERES


SUTTON QC J0E 2K0


 858.86


FEDERAL RAILROAD 


ADMINISTRATION


1200 NEW JERSEY AVENUE S.E.


WASHINGTON DC 20590


 2,984,324.41


GOSSELIN BICYCLES (1987) INC. 3636 RUE CHOQUETTE


LAC-MEGANTIC QC G6B 1W7


 1,828.10
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Dans l'affaire du Plan de transaction ou d'arrangement de


Montreal, Maine & Atlantique Canada Cie


de la ville de Montréal


dans la province de Québec


AttentionNomType de créancier Adresse $ Réclamation


GOWLING LAFLEUR HENDERSON LLP BOX 466  STATION 'D'


OTTAWA ON K1P 1C3


Non-garanti  266,216.60


GRAYMONT (QC) INC. C/O M05724C C.P. 40010 SUCC. CENTRE-VILLE


MONTREAL QC H3C 0K1


 718.87


GROUPE DE SECURITE GARDA SENC 705 RUE BOURGET


MONTREAL QC H4C 2M6


 34,973.88


GROUPE SIGNALISATION ESTRIE 520  RUE PEPIN


SHERBROOKE QC J1L 2Y8


 35.53


HUDON DESBIENS ST-GERMAIN ENVIRONNEMENT INC.


100-640 WEST SAINT-PAUL


MONTREAL QC H3C 1L9


 5,435.45


HYDRO QUEBEC CP 11022 SUCC CENTRE-VILLE


MONTREAL QC H3C 4V6


 633.89


INTERNATIONAL SECRETARY/ TC LOCAL 1976 USWA


202-2360 AVE DE LASALLE


MONTREAL QC H1V 2L1


 2,019.10


JAYCHRIS INDUS-RAIL SUPPLY INC PO BOX 70


10 PLACE DU COMMERCE


BROSSARD QC J4W 4T0


 1,805.11


JOSEE POUTRE 826 DES LIEVRES


FARNHAM QC J2N 3C6


 175.00


LAFONTAINE & FILS INC. 2900 LAVAL


LAC-MEGANTIC QC G6B 1A3


 6,479.85


LAREAU & FILS INC. 210  RANG AUDETTE


STE-SABINE QC J0J 2B0


 45,065.97


LINDE CANADA P.O. BOX 11451


MONTREAL QC H3C 5K3


 378.31


MADAME ESTHER NOLET 308  RUE ST-LAMBERT


SHERBROOKE QC J1C 0N9


 74.73


MAGASIN BELL PLACE BELVEDERE 340 BELVEDERE LOCAL 022A


SHERBROOKE QC J1H 4B5


 97.73


MCCAN EQUIPMENT LTD 10255 COTE DE LIESSE


DORVAL QC H9P 1A3


 3,670.00


MD-UN INC. 510  CHARBONNEAU


ST-AMABLE QC J0L 1N0


 133,708.34


MEDISYS 1100-500 RUE SHERBROOKE OUEST


MONTREAL QC H3A 3C6


 432.98


MINISTER OF REVENUE OF QUEBEC C. P. 25500  SUCCURSALE TERMIN


QUEBEC QC G1A 0A9


 13,168.28


MIREILLE VALLIERES 195  10E RANG


SAINT-SABASTIEN QC G0Y 1M0


 75.00


MONTREAL MAINE ATLANTIC 


RAILWAY LTD.


15 IRON ROAD


Hermon ME 04401


 43,424,450.00


MUN DE SAINT-ETIENNE-DE-BOLTON 9  RANG DE LA MONTAGNE


ST-ETIENNE-DE-BOLTON QC J0E 2E0


 554.40


MUN DE SAINT-PAUL-D'ABBOTSFORD 926 RUE PRINCIPALE EST


ST-PAUL-D'ABBOTSFORD QC J0E 1A0


 1,168.33


MUN. DE MONT-SAINT-GREGOIRE 225 RUE SAINT-JOSEPH


MONT-SAINT-GREGOIRE QC J0J 1K0


 2,743.91


MUN. DE SAINTE-BRIGIDE 480 HOTEL DE VILLE


STE BRIGIDE QC J0J 1X0


 2,300.47
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-Liste d'envoi aux créanciers-


Dans l'affaire du Plan de transaction ou d'arrangement de


Montreal, Maine & Atlantique Canada Cie


de la ville de Montréal


dans la province de Québec


AttentionNomType de créancier Adresse $ Réclamation


MUN. NOTRE-DAME DE STANBRIDGE CP 209


900 RUE PRINCIPALE


NOTREDAME-STANBRIDGE QC J0J 


1M0


Non-garanti  331.09


MUNI. DU CANTON DE POTTON 2  RUE VALE PERKINS


MANSONVILLE QC J0E 1X0


 1,395.50


MUNICIPALITE D' AUSTIN 21 CHEMIN MILLINGTON


AUSTIN QC J0B 1B0


 1,648.08


MUNICIPALITE D' EASTMAN 160 GEORGE-BONNALLIE,  C.P. 150


EASTMAN QC J0E 1P0


 3,398.18


MUNICIPALITE D'ANGE-GARDIEN 249  RUE SAINT-JOSEPH


ANGE-GARDIEN QC J0E 1E0


 1,154.38


MUNICIPALITE DE BOLTON-OUEST 9 TOWN HALL


BOLTON-OUEST QC J0E 2T0


 376.44


MUNICIPALITE DE BRIGHAM 118 RUE DES CEDRES


BRIGHAM QC J2K 4K4


 2,962.96


MUNICIPALITE DE BURY 563 MAIN


BURY QC J0B 1J0


 1,610.62


MUNICIPALITE DE EAST FARNHAM 228  RUE PRINCIPALE


EAST FARNHAM QC J2K 4T5


 198.57


MUNICIPALITE DE FRONTENAC 2430 RUE ST-JEAN


FRONTENAC QC G6B 2S1


 1,076.07


MUNICIPALITE DE MILAN 403 RANG SAINTE-MARIE


MILAN QC G0Y 1E0


 1,111.94


MUNICIPALITE DE NANTES 1244 RUE PRINCIPALE, C.P. 60


NANTES QC G0Y 1G0


 1,714.49


MUNICIPALITE DE SAINTE-SABINE 185  RUE PRINCIPALE


STE-SABINE QC J0J 2B0


 641.16


MUNICIPALITE DE STUKELY 101 PL. DE LA MAIRIE


STUKELY-SUD QC J0E 2J0


 2,523.69


NEW BRUNSWICK SOUTHERN RAILWAY COMPANY LIMITED


P.O. BOX 5777


SAINT JOHN NB E2L 4M3


 2,351,245.75


OMER DION 25 CHEMIN DU GOLF


FARNHAM QC J2N 2P9


 1,025.57


OXY-CENTRE INC. 1723  ROUTE 122


NOTREDAME BONCONSEIL QC J0C 


1A0


 247.58


OXYMAX 115 RUISSEAU ST-LOUIS OUEST


MARIEVILLE QC J3M 1P7


 5,438.44


PAPETERIE COUPAL INC. 160 RUE PRINCIPALE EST


FARNHAM QC J2N 1L4


 788.98


PERFORMANCE PACKAGING 301  BOUL. GRAND NORD


COWANSVILLE QC J2K 1A8


 363.38


PERKAN INC. 2350  SAINT-PATRICK


MONTREAL QC H3K 1B6


 30,254.46


PETRO SUD-OUEST INC M. LUC LABELLE


619  LAURENT


GRANBY QC J2G 8Y3


 72,645.93


PETROLES R. TURMEL INC. 4575  RUE LATULIPPE


LAC-MEGANTIC QC G6B 3H1


 68,864.77


PETROLES SHERBROOKE 125  RUE QUATRE-PINS


SHERBROOKE QC J1J 2L5


 4,900.74
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-Liste d'envoi aux créanciers-


Dans l'affaire du Plan de transaction ou d'arrangement de


Montreal, Maine & Atlantique Canada Cie


de la ville de Montréal


dans la province de Québec


AttentionNomType de créancier Adresse $ Réclamation


PLOMBERIE FARNHAM 1401 RUE ST-PAUL


FARNHAM QC J2N 2L2


Non-garanti  96.59


PRAXAIR PO BOX 400 STATION D


SCARBOROUGH ON M1R 5M1


 496.58


QUATREX ENVIRONNEMENT INC 2105, MONTEREY


LAVAL QC H7L 3T6


 2,873.67


RAILWAY ASSOCIATION OF CANADA 901-99 BANK STREET


OTTAWA ON K1P 6B9


 2,010.00


RECUPERATION 2000 INC. 133  RUE DRYDEN


COWANSVILLE QC J2K 3G6


 742.46


ROYNAT INC. METROTOWER


1500-4710 KINGSWAY


BURNABY BC V5H 4M2


 925.04


SANI ESTRIE 530  RUE EDOUARD


GRANBY QC J2G 3Z6


 271.08


SANITAIRE LAC-MEGANTIC 8191, ROUTE 204


FRONTENAC QC G6B 2S1


 3,721.74


SECURITE GRANBY INC. 1008 RUE MARCOUX


GRANBY QC J2J 1E3


 12,274.05


SECURO-VISION 2285 DE LA METROPOLE


LONGUEUIL QC J4G 1E5


 187.00


SENEY ELECTRIQUE INC. 1771 PRINCIPALE EST


FARNHAM QC J2N 1N5


 7,530.86


SESSENWEIN INC. 2205 BOUL. HYMUS BLVD.


DORVAL QC H9P 1J8


 9,423.35


SIGNALISATION DE L'ESTRIE INC. 520  RUE PEPIN


SHERBROOKE QC J1L 2Y8


 35.53


SOGETEL INC. 111 RUE DE 12-NOVEMBRE


NICOLET QC J3T 1S3


 136.41


ST. LAWRENCE & ATLANTIC RR M2118 C.P.11500 SUCC. 


CENTRE-VILLE


MONTREAL QC H3C 5N7


 50,422.58


STANBRIDGE STATION 229 PRINCIPALE


STANBRIDGE-STATION QC J0J 2J0


 306.67


SYSTEMES TELEPHONIQUES 251 ROBINSON SUD


GRANBY QC J2G 7M5


 124.17


TAXI BEDFORD 45 RUE CYR


BEDFORD QC J0J 1A0


 5,058.90


TAXIS MEGANTIC ENR. 5321  FRONTENAC


LAC-MEGANTIC QC G6B 1H4


 10,415.65


TRANSPORTACTION LEASE SYSTEMS 51 CONSTELLATION COURT


TORONTO ON M9W 1K4


 72,141.73


TURMEL Y. AUTO ELECTRIC 4094  RUE LAVAL


LAC-MEGANTIC QC G6B 1B2


 98.88


VEILLEUX, ANDRE  


3129 RUE DE LA BAIE-DES-SABLES


LAC MEGANTIC QC G6B 1R5


   


VIDEOTRON LTEE CP 11078 SUCC CENTRE-VILLE


MONTREAL QC H3C 5B7


 163.21


VILLE DE BEDFORD 1 PRINCIPALE


BEDFORD QC J0J 1A0


 4,396.89
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-Liste d'envoi aux créanciers-


Dans l'affaire du Plan de transaction ou d'arrangement de


Montreal, Maine & Atlantique Canada Cie


de la ville de Montréal


dans la province de Québec


AttentionNomType de créancier Adresse $ Réclamation


VILLE DE BROMONT 88 BOUL DE BROMONT


BROMONT QC J2L 1A1


Non-garanti  13,314.73


VILLE DE COOKSHIRE - EATON 220 RUE PRINCIPALE EST


COOKSHIRE QC J0B 1M0


 3,712.57


VILLE DE COWANSVILLE 220  PLACE MUNICIPALE


COWANSVILLE QC J2K 1T4


 14,683.92


VILLE DE DUNHAM 3777 PRINCIPALE,  CP 70


DUNHAM QC J0E 1M0


 212.38


VILLE DE FARNHAM 477 RUE DE L'HOTEL-DE-VILLE


FARNHAM QC J2N 2H3


 30,158.05


VILLE DE LAC BROME 122 LAKESIDE C.P. 60


LAC BROME QC J0E 1V0


 8,122.14


VILLE DE LAC-MEGANTIC 200-5527 RUE FRONTENAC


LAC-MEGANTIC QC G6B 1H6


 13,785.12


VILLE DE MAGOG 7 RUE PRINCIPALE EST


MAGOG QC J1X 1Y4


 51,971.56


VILLE DE SAINT-HYACINTHE 700  AV. DE L'HOTEL-DE-VILLE


SAINT-HYACINTHE QC J2S 5B2


 8,192.55


VILLE DE SAINT-JEAN-RICHELIEU CASE POSTALE 700


75 RUE SAINT-JACQUES


SAINT-JEAN-RICHELIEU QC J3B 6Z8


 18,738.55


VILLE DE SAINTJEAN-RICHELIEU 188  RUE JACQUES-CARTIER NORD


SAINT-JEAN-RICHELIEU QC J3B 6Z8


 41.68


VILLE DE SCOTSTOWN 101 CHEMIN VICTORIA OUEST


SCOTSTOWN QC J0B 3B0


 997.76


VILLE DE SHERBROOKE C P 610


145 RUE WELLINGTON NORD


SHERBROOKE QC J1H 5H9


 86,742.19


VILLE DE SUTTON 11 RUE PRINCIPALE SUD


SUTTON QC J0E 2K0


 5,058.48


VILLE SAINT-PIE 77 RUE ST-PIERRE


ST-PIE QC J0H 1W0


 1,364.50


YRC FREIGHT P.O. BOX 3531 STATION A


TORONTO ON M5W 3G4


 2,342.29
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SCHEDULE “B







IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF 
MONTREAL, MAINE & ATLANTIC CANADA CO. 


NOTICE TO CREDITORS OF THE DEADLINE  
TO FILE PROOFS OF CLAIM 


Pursuant to the Claims Order granted by the Quebec Superior Court on February 11, 2014, 
(the “Order”) concerning claims against Montreal, Maine & Atlantic Canada Co. (“MM&A”), 
notice is hereby given to the creditors of MM&A that any Proof of Claim must be received 
by the Monitor, Richter Advisory Group Inc., no later than April 30, 2014, at 5:00 p.m., 
Montréal time (the “Claims Bar Date”) at 1981 McGill College, 12th Floor, Montréal, 
Québec, H3A 0G6. 


The Order is binding on all Creditors with a Claim. 


Claims relating to the train derailment on July 6, 2013 (the “Derailment”) will be deemed as having 
been filed concurrently in both the Canadian (with respect to MM&A) and the United States (with 
respect to Montreal, Maine & Atlantic Railway Ltd. (“MM&AR”)) insolvency proceedings. All claims 
other than Derailment claims must be filed under the Canadian proceedings, and separately, in 
the United States if the creditor also wants to claim against MM&AR. 
 
To assist and provide advice to Derailment victims in respect of the claims process, the Court has 
appointed Yannick Gagné, Guy Ouellet, Serge Jacques and Louis-Serges Parent as 
representatives of the Derailment victims (the “Derailment Victim Representatives”) and Me 
Daniel E. Larochelle and the Consumer Law Group as counsel to the Derailment Victim 
Representatives (the “Derailment Victim Representative Counsel”).  Derailment victims requiring 
such assistance or advice should contact:   
 


Daniel Larochelle 
5031, boulevard des Vétérans  
Lac-Mégantic (Québec) G6B 2G4 
Tel: 819 583-5686 / Fax: 819 583-5959  
Email: info@daniellarochelle.com 
Website: http://www.daniellarochelle.com 


 
Derailment victims remain free to consult and/or retain their own legal counsel at their own 
expense, should they wish to do so. 


Any capitalized terms not otherwise defined herein shall have the meanings ascribed thereto in 
the Order, which is available on the following website: 


http://www.richter.ca/en/insolvency-cases/m/montreal-maine-and-atlantic-canada-co 


We reiterate that, pursuant to the Order, the Claims Bar Date is April 30, 2014, at 5:00 p.m., 
Montréal time. A Creditor who does not file a Proof of Claim by the Claims Bar Date in 
compliance with the instructions thereto (i) shall not be entitled to participate as Creditors in 
these proceedings, (ii) shall not be entitled to vote on any matter relating to these proceedings, 
including the Plan (iii) shall not be entitled to assert their Claim against MM&A and MM&AR and 
(iv) shall not be entitled to receive any distribution whatsoever under the Plan.


Creditors must file their Proofs of Claim with the Monitor by mail, courier, facsimile, or e-mail, so 
that such Proofs of Claim are received by the Monitor by no later than the Claims Bar Date at 
the following address: 







Richter Advisory Group Inc. 
1981 McGill College, 12th floor 
Montréal, Québec H3A 0G6 


Attention: Claims Department 
Facsimile: 1-800-246-1125 
E-mail: mmaclaims@richter.ca


Any claim sent by fax, by courier or by e-mail will be deemed having been received by the 
Monitor upon its receipt. Any claim sent by mail will be deemed having been received by the 
Monitor at the post-mark date. 


Representatives of the Monitor, the Derailment Victim Representatives, and the Derailment Victim 
Representative Counsel will conduct information sessions in Lac-Mégantic to answer questions 
creditors may have about the claims process, including the proof of claim forms and the filing of 
their claims, as follows: 
 


 February , 2014 at  
 February , 2014 at  


 


Richter Advisory Group Inc. 
Court-Appointed Monitor 
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APPENDIX “A” TO PROOF OF CLAIM FORM 
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CANADA 


PROVINCE OF QUEBEC    


DISTRICT OF ST-FRANÇOIS 


COURT NO.: 450-11-000167-134 


ESTATE NO.: 0000164-2013-QC 


SUPERIOR COURT  


(Commercial Division)  


(Sitting as a court designated pursuant to the  


Companies' Creditors Arrangement Act,  


R.S.C. C. C-36, as amended) 


 
IN THE MATTER OF THE PLAN OF COMPROMISE OR 


ARRANGEMENT OF:  


MONTREAL, MAINE & ATLANTIC CANADA CO. 
(MONTREAL, MAINE & ATLANTIQUE CANADA CIE) 


Petitioner 


-  and -  


RICHTER ADVISORY GROUP INC. 


(RICHTER GROUPE CONSEIL INC.) 


Monitor 


 


INSTRUCTIONS TO CLAIMANTS 


DEADLINE FOR FILING PROOFS OF CLAIM:  APRIL 30, 2014 (the “Claims Bar Date”) 


ALL CLAIMS ARE TO BE FILED WITH: RICHTER ADVISORY GROUP INC. 
      1981 McGill College Ave., 12th Floor 
      Montreal, Quebec H3A 0G6 
 
      Attention:  Claims Department 
      Facsimile:  1-800-246-1125 
      Email:  mmaclaims@richter.ca 
 
CLAIMS FORMS: FORM A is for claims by individual derailment victims  


   FORM B is for proposed class claims 


FORM C is for claims by Insurers 


   FORM D is for claims by Governments and Municipalities 


   FORM E is for claims only for Contribution and Indemnity  


   FORM F is for All Other Claims 


Copies of the claims forms can be found at:  
http://www.richter.ca/en/insolvency-cases/m/montreal-maine-and-atlantic-
canada-co. 
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On August 8, 2013, Richter Advisory Group Inc. (“Richter”) was appointed by the Quebec 
Superior Court (the “Court”) to act as the Monitor of Montreal, Maine & Atlantic Canada Co. 
(“MM&A”) under the Companies’ Creditors Arrangement Act (“CCAA”).  In addition to the CCAA 
proceedings, Montreal Maine & Atlantic Railway, Ltd. (“MM&AR) commenced proceedings 
under Chapter 11 of the United States Bankruptcy Code, and a Chapter 11 Trustee was 
appointed. 


As part of the CCAA process and as approved by the Court, the Monitor has set up a claims 
process to enable all the creditors of MM&A (including all the victims of the derailment that 
occurred on July 6, 2013 in the Town of Lac-Mégantic (the “Derailment”)) to file a claim against 
MM&A, and in the case of the Derailment victims, to file their claims against MM&A and 
MM&AR.  Claimants should use the following forms to prove their claims (the “Forms”): 


 Individual Derailment victims (whether natural persons or a legal entity such as a 
corporation) wishing to prove a claim for damages should complete Form A. 
 


 Persons seeking to prove a claim for aggregate damages on behalf of one or more 
classes of Derailment victims persons should complete Form B. 
 


 Insurers wishing to prove subrogated claims should complete Form C. 
 


 Governments and Municipalities wishing to prove a claim should complete Form D. 
 


 Persons other than the foregoing seeking to prove a claim for warranty, contribution or 
indemnity should complete Form E. 
 


 All other persons should complete Form F.  


The claims document package is available on the Monitor’s website at 
http://www.richter.ca/en/insolvency-cases/m/montreal-maine-and-atlantic-canada-co.   


Alternatively, a copy of the document package can be mailed to you upon request, by calling 1-
866-845-8958 or by sending an email to mmaclaims@richter.ca.   In addition, copies of the 
claims package are available in Lac-Mégantic at the following locations: 


● 


The categories of damages reflected on the various proof of claim Forms are indicative only. 
Completing a proof of claim does not determine (i) that the type of claim is valid, well-founded 
and/or will be allowed, (ii) that any amounts claimed will be recognized as well-founded or that 
they will be allowed as valid claims, and (iii) that any claims allowed can or will be satisfied in 
whole or in part as a result of any of these proceedings. The Forms are intended to assist 
claimants only; they are not to be understood as suggesting that all categories of damages 
would apply to all persons affected by the Derailment and they are not intended to limit the 
damages that may be claimed.  


For claims other than for damages relating to the Derailment (i.e. those completing Proof of 
Claim Form F):  a detailed, complete statement of account must be attached to the proof of 
claim, together with all particulars of the claim and supporting documents, including amount, 
description of transaction(s) or agreements(s) giving rise to the claim. The amount on the 
statement of account must correspond with the amount claimed on the proof of claim. The 
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detailed statement of account must show the date, the invoice number and the amount of all the 
invoices or charges, together with the date, the number and the amount of all credits or 
payments. A statement of account is not complete if it begins with an amount brought forward. If 
the claim cannot be evidenced through a statement of account, the claimant must provide a 
sworn affidavit providing all particulars of the claim, together with all supporting documents. 


Claims denominated in a foreign currency will be converted to Canadian dollars at the Bank of 
Canada noon spot rate of exchange for exchanging currency to Canadian dollars on the 
Determination Date, namely August 8, 2013 (US $1 = CA $1.0348; 1 EURO = CA $1.3857). 


To assist and provide advice to Derailment victims in respect of the claims process, the 
Court has appointed Yannick Gagné, Guy Ouellet, Serge Jacques and Louis-Serges 
Parent as representatives of the Derailment victims (the “Derailment Victim 
Representatives”) and Me Daniel E. Larochelle and the Consumer Law Group as counsel 
to the Derailment Victim Representatives (the “Derailment Victim Representative 
Counsel”).  Derailment victims requiring such assistance or advice should contact:   


Daniel Larochelle 
5031, boulevard des Vétérans  
Lac-Mégantic (Québec) G6B 2G4 
Tel: 819 583-5686 / Fax: 819 583-5959  
Email: info@daniellarochelle.com 
Website: http://www.daniellarochelle.com 


 


Derailment victims remain free to consult and/or retain their own legal counsel at their own 
expense, should they wish to do so. 


Those who have questions or who would like assistance in the completion of their claims forms 
may also contact the Monitor, with the understanding that the Monitor is not an advocate for and 
will not provide legal advice in furtherance of any particular creditor’s interests.  Information 
provided to the Monitor may not be privileged and confidential. 


Representatives of the Monitor, the Derailment Victim Representatives, and the Derailment 
Victim Representative Counsel will conduct information sessions in Lac-Mégantic to answer 
questions creditors may have about the claims process, including the proof of claim forms and 
the filing of their claims, as follows: 


 February ●, 2014 at ● 
 February ●, 2014 at ● 


The completion of the proof of claim form is the first phase in the claims process, which entails 
gathering information to determine the nature and extent of the claims.  Derailment victims or 
their counsel may be contacted by agents for the Derailment Victim Representatives, to provide 
additional information in respect of their claims.    


As noted on the proof of claim forms, claims by Derailment victims are deemed to be filed 
concurrently in both the Canadian CCAA proceedings (in respect of MM&A) and in the United 
States Chapter 11 proceedings (in respect of MM&AR).  Hence, duplicate forms are not 
required to be filed with the Chapter 11 Trustee. 
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Pursuant to the Claims Process Order, proof of claim forms must be filed by mail, courier, 
facsimile or email and received by the Monitor by no later than the Claims Bar Date, at the 
coordinates first indicated above.  A proof of claim sent to the Monitor by mail is deemed to be 
received on the post-mark date.  Proofs of claims sent to the Monitor by all other means are 
received by the Monitor on the date of actual receipt. 


Creditors who have not filed a proof of claim with the required supporting documents by 
the Claims Bar Date will receive no other notice of these proceedings, and, subject to any 
further order of the Court, (i) shall NOT be entitled to participate as a creditor in these 
proceedings, (ii) shall NOT be entitled to vote on any matter related to these proceedings, 
including the Plan of compromise or arrangement or reorganization of MM&A or MM&AR 
(the “Plans”), (iii) shall NOT be entitled to assert any claim against MM&A or MM&AR, 
and (iv) shall NOT be entitled to receive any distribution under the Plans. 







 


 


T. 1-866-845-8958 
F. 1-800-346-1125 
mmaclaims@richter.ca 
 
Richter Groupe Conseil Inc.  
Richter Advisory Group inc.  
1981 McGill College  
Montréal, QC H3A 0G6                              Montréal, Toronto  
 


  


 


 


RICHTER 


CANADA 


PROVINCE OF QUEBEC    


DISTRICT OF ST-FRANÇOIS 


COURT NO.: 450-11-000167-134 


ESTATE NO.: 0000164-2013-QC 


SUPERIOR COURT  


(Commercial Division)  


(Sitting as a court designated pursuant to the  


Companies' Creditors Arrangement Act,  


R.S.C. C. C-36, as amended) 


 


IN THE MATTER OF THE PLAN OF COMPROMISE OR 


ARRANGEMENT OF:  


MONTREAL, MAINE & ATLANTIC CANADA CO. 
(MONTREAL, MAINE & ATLANTIQUE CANADA CIE) 


Petitioner 


-  and -  


RICHTER ADVISORY GROUP INC. 


(RICHTER GROUPE CONSEIL INC.) 


Monitor 


 


PROOF OF CLAIM FORM A 
 


DEADLINE TO FILE: APRIL 30, 2014 


 


TO BE COMPLETED BY INDIVIDUALS AND BUSINESSES OTHER THAN INSURERS  


CLAIMING DAMAGES RELATING TO THE JULY 6, 2013 DERAILMENT IN THE TOWN OF LAC-MEGANTIC 


(HEREINAFTER REFERRED TO AS THE “DERAILMENT”) 


THOSE COMPLETING THIS FORM SHOULD REVIEW THE INSTRUCTIONS ATTACHED AS APPENDIX “A” 
TO THIS FORM 


1) PARTICULARS OF THE CLAIMANT AND THE ADDRESS WHERE NOTICES SHOULD BE SENT 


Victim’s contact information:  


Name: ________________________________________________________________________ (the "Creditor") 


Mailing address:  _____________________________________________________________________________  


Telephone number.  ___________________________________________________________________________  


E-mail address:  _____________________________________________________________________________  


If the Creditor is an Estate, please complete the attached Schedule “A”:  "Estate Information Schedule". 


Contact information for your lawyer or other authorized representative if you have one: 


Name:  ____________________________________________________________________________________  


Mailing address:  _____________________________________________________________________________  


Telephone number.  ___________________________________________________________________________  


E-mail address:  _________________________________________________________________________________ 


Title or capacity of authorized representative of the Creditor:  _________________________________________   
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2) DECLARATION:   


 I declare that the Creditor has a claim against Montreal, Maine & Atlantic Canada Co. and Montreal, Maine & 
 Atlantic Railway, Ltd. relating to the Derailment. 


 


3) NATURE AND AMOUNT OF CLAIMS 


Please complete the table on the next page (pp. 3-4): 


a) Check off all categories of damages that apply to you in Column A. 
 


b) A base amount of damages has been estimated for certain categories of damage in Column B.   
 


Where there is a base amount provided for your type of claim: And you have suffered damages above 
the base amount, please provide an estimate of that amount in Column C.  If uncertain, insert $1.00 
and Representative Counsel will contact you to assist you in quantifying your damages.  


 
Where there is no base amount provided for your type of claim: Provide your estimate of total damages 
suffered in Column C.  If uncertain, insert $1.00 and Representative Counsel will contact you to assist 
you in quantifying your damages. 
 


c) If you have received insurance payments in respect of any of the damages claimed, please insert those 
amounts in Column D. 
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A: Category of Damages 


 


 
B: Estimated 


Base Amount of 
Damages 


 
C: Estimated 


Damages Above 
Base Amount 


 
If uncertain, insert 


$1.00 


 
D: Insurance 


Payments Received 
in respect of this 


Claim 


  Damages in respect of the death of a 
person 


Relationship to Deceased (check one 
below that applies): 


 
 


 
 


 
 


 
 
 
 
 


CA$ _________ 


 
 
 
 
 


 
 


CA$ _________ 
 Estate of the Deceased  


 
CA$500,000 


 


  Current or former spouse, parent, 
 sibling, or child 


 
CA$325,000 


  Damages in respect of bodily injury not 
resulting in death. 


 
CA$ 50,000 


 
 


CA$ _________ 


 
 


CA$ _________ 


  Damages in respect of mental injury, 
mental anguish, distress or shock 


 
CA$ 25,000 


 
 


CA$ _________ 


 
 


CA$ _________ 


  Damages in respect of being resident in 
Lac-Mégantic at the time of the Train 
Derailment (trouble, nuisance, and 
inconvenience) 


CA$ 15,000 


 
 


CA$ _________ 


 
 


CA$ _________ 


  Damages in respect of an evacuation 
due to the Derailment 


No. of Days Evacuated:_____ 


 
CA$25,000 Base Amount 
plus CA$2,500 per day 


evacuated (up to a 
maximum of  CA$50,000 


per person) 


 
 


CA$ _________ 


 
 


CA$ _________ 


  Damages to property 
 


No Base Amount 
 


CA$ _________ 
 


CA$ _________ 


  Damages for loss of value of property 
(check all below that apply): 


  
 
 
 
 
 
 
 
 
 
 


CA$ _________ 


 
 
 
 
 
 
 
 
 
 
 


CA$ _________ 


  Property in Lac-Mégantic within 500 


 meters of the rail line 
 


No. of Properties:_______ 
 


 
 


CA$50,000 per property 
 


  Property in Lac-Mégantic within 1 


 kilometer of the rail line 
 


No. of Properties:_______ 
 


 
 
CA$25,000 per property 


 


  Property in Lac-Mégantic within 5 


 kilometer of the rail line 
 


No. of Properties:_______ 
 


 
 


CA$15,000 per property 
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A: Category of Damages 


 


 
B: Estimated 


Base Amount of 
Damages 


 
C: Estimated 


Damages Above 
Base Amount 


 
If uncertain, insert 


$1.00 


 
D: Insurance 


Payments Received 
in respect of this 


Claim 


  Damages for loss of use of property 
 


No Base Amount 
 


CA$ _________ 
 


CA$ _________ 


  Damages for loss of income or profits 
(unrelated to the loss of use of property) 


No. of Days unable to work or carry 
on business: ______ 
 
(check one below that applies) 


 
 
 
 
 
 
 
 


 
 


 
 
 
 
 


CA$ _________ 


 
 


 
 
 
 
 


CA$ _________ 


 Individual 
 


CA$1,000 per day 
 


 Business  
 


CA$2,500 per day 
 


  Damages in respect of liability assumed 
or obligations owed under an agreement 
or contract between the creditor and 
MMA/MMAR (please attach a copy of the 
agreement). 


 
 
 


No Base Amount 


 
 


 
CA$ _________ 


 
 


 
CA$ _________ 


  Damages in respect of pollution clean-
up 


 
CA$1,000 


 
 


CA$ _________ 


 
 


CA$ _________ 


  Damages in respect of efforts made to 
fight, suppress or contain fires 


 
No Base Amount 


 
 


CA$ _________ 


 
 


CA$ _________ 


  Other Damages (please complete 
section below) 


 
No Base Amount 


 
 


CA$ _________ 


 
 


CA$ _________ 


 
 
If claiming ‘Other Damages’, please provide description of those damages:   
 
_____________________________________________________________________________________________  


_____________________________________________________________________________________________  


_____________________________________________________________________________________________ 


_____________________________________________________________________________________________  


_____________________________________________________________________________________________  
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4) ACKNOWLEDGEMENT IN RESPECT OF THE TIME LIMIT FOR AND MANNER OF FILING OF CLAIM 


The undersigned acknowledges that pursuant to the Claims Order granted by the Superior Court on February 11, 2014 


("Order"), this proof of claim form must be received by the Monitor, Richter Advisory Group Inc., by April 30, 2014 at 5:00 


p.m., Montreal Time (Claims Bar Date), and may be sent by regular mail, by fax, by messenger or by any other means 


of electronic mail addressed to: 


Richter Advisory Group Inc.  


(In its capacity as Court-appointed Monitor of Montreal, Maine & Atlantic Canada Co.)  


Attention: Claims Department  


1981 McGill College, 12
th


 Floor  


Montreal QC H3A 0G6  


Facsimile: 1-800-246-1125  


 


Any claim sent by fax, by messenger or by any other means of electronic mail is deemed to be received by the Monitor upon 


receipt. Any claim sent by mail is deemed to be received by the Monitor at the post-mark date. 


Creditors who have not filed a proof of claim with all required documentation by the Claims Bar Date in 


compliance with the Order will receive no other notice, and unless a new Order is rendered by the Superior 


Court, (i) may NOT be entitled to participate as a creditor in the proceedings, (ii) may NOT be entitled to vote 


on any matter relating to these proceedings, including the Plan of compromise or arrangement of Montreal, 


Maine & Atlantic Canada Co. (the "Plan") and the Plan of Reorganization in the Chapter 11 proceedings, (iii) 


may NOT be entitled to assert any claim against Montreal, Maine & Atlantic Canada Co. and Montreal, Maine 


and Atlantic Railway, Ltd. (iv) and may NOT be entitled to receive any distribution under any Plan or under 


the Plan of Reorganization in the Chapter 11 proceedings. 


 
 
I solemnly declare that all that is stated in the present document and its schedules is to the best of my knowledge true. 


 


Date:  ______________________________, 2014,  


(Signature of the Creditor or of its authorized representative) 


Please print name:________________________________________  
 


 


 







 


 


SCHEDULE “A” 


ESTATE INFORMATION SCHEDULE 
 


TO BE COMPLETED ONLY IF YOU ARE FILING A CLAIM ON BEHALF 


OF AN ESTATE (OR SUCCESSION) FOR DAMAGES 


RESULTING FROM THE DEATH OF A PERSON 


 


 
1. Name of the Deceased / Estate: ________________________________________________________ 


 
 


2. Residential Address of the Deceased (at the time of death): __________________________________ 
 
 


3. Date of birth of the Deceased (DD-MM-YYYY): _____________________________________________ 
 
 
 


4. Please include a copy of the death certificate. 
 
 
 


5. Name(s) of liquidator(s):  a) _________________________________ 
 


b) _________________________________ 
 
c) _________________________________ 


 
 
 


6. Include all documents required to establish the appointment of the liquidator(s). 


 







 


 


RICHTER 


CANADA 


PROVINCE OF QUEBEC    


DISTRICT OF ST-FRANÇOIS 


COURT NO.: 450-11-000167-134 


ESTATE NO.: 0000164-2013-QC 


SUPERIOR COURT  


(Commercial Division)  


(Sitting as a court designated pursuant to the  


Companies' Creditors Arrangement Act,  


R.S.C. C. C-36, as amended) 


 


IN THE MATTER OF THE PLAN OF COMPROMISE OR 


ARRANGEMENT OF:  


MONTREAL, MAINE & ATLANTIC CANADA CO. 
(MONTREAL, MAINE & ATLANTIQUE CANADA CIE) 


Petitioner 


-  and -  


RICHTER ADVISORY GROUP INC. 


(RICHTER GROUPE CONSEIL INC.) 


Monitor 


 


PROOF OF CLAIM FORM B 
 


DEADLINE TO FILE: APRIL 30, 2014 


 


TO BE COMPLETED BY PERSONS SEEKING TO PROVE A CLAIM FOR AGGREGATE DAMAGES  
ON BEHALF OF ONE OR MORE CLASSES OF VICTIMS OF THE JULY 6, 2013 DERAILMENT IN THE TOWN 


OF LAC-MÉGANTIC (HEREINAFTER REFERRED TO AS THE “DERAILMENT”) 


THOSE COMPLETING THIS FORM SHOULD REVIEW THE INSTRUCTIONS ATTACHED AS APPENDIX “A” 
TO THIS FORM 


 


1) CONTACT INFORMATION FOR THE REPRESENTATIVE(S)  


Full legal name:   _____________________________________________________________________________  


Mailing address:  _____________________________________________________________________________  


Telephone number:  ___________________________________________________________________________  


E-mail address: ________________________________________________________________________    


Counsel:  __________________________________________________________________________________  


Full mailing address of Counsel:  _______________________________________________________________  


Telephone number of Counsel:  ________________________________________________________________  


E-mail address of Counsel:  ____________________________________________________________________  
 


T. 1-866-845-8958 
F. 1-800-346-1125 
mmaclaims@richter.ca 
 
Richter Groupe Conseil Inc.  
Richter Advisory Group inc.  
1981 McGill College  
Montréal, QC H3A 0G6                              Montréal, Toronto  
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2) THE CLASS  


Description: _________________________________________________________________________________   


 _________________________________________________________________________________ (the “Class”) 


 


Known Members of the Class:  [Attach a list of the names and addresses of all known members of the class]  


 


3) DECLARATION   


I, the undersigned Representative, declare that the Class has a basic aggregate claim for damages relating to the July 
6, 2013 derailment in the Town of Lac-Megantic as detailed below against Montreal, Maine & Atlantic Canada Co. 
and against Montreal, Maine & Atlantic Railway, Ltd. 


4) AMOUNT CLAIMED FOR EACH MEMBER OF THE CLASS:  $______________ 


 


5) DESCRIPTION OF THE CLAIM:  


 
Attach a particularized description of the claim. 


 


6) EVIDENTIARY BASIS FOR THE CLAIM:  


  Attach any available opinions and other documentation supporting the claim. 


7) ACKNOWLEDGMENT 


The Representative acknowledges and represents as follows: 


This claim is in addition to and does not replace any claim that may be filed by an individual member of the 


Class; 


Completing this proof of claim does not determine (i) that the type of claim is valid, well-founded and/or will 


be allowed, (ii) that any amounts claimed will be recognized as well -founded or that they will be allowed as 


valid claims, and (iii) that any claims allowed can or will be satisfied in whole or in part as a result of any of 


these proceedings;  


The proof of claim form must be received by the Monitor, Richter Advisory Group Inc., by April 30, 2014 at 5 p.m., 


Montreal Time (Claims Bar Date), and may be sent by regular mail, by fax, by messenger or by any other 


means of electronic mail addressed to: 
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Richter Advisory Group Inc.  


(In its capacity as Court-appointed Monitor of Montreal, Maine & Atlantic Canada Co.)  


Attention: Claims Department  


1981 McGill College, 12
th


 Floor  


Montreal QC H3A 0G6  


Facsimile: 1-800-246-1125  


Email: mmaclaims@richter.ca; 


Any claim sent by fax, by messenger or by any other means of electronic mail is deemed to be received by the 


Monitor upon receipt, and any claim sent by mail is deemed to be received by the Monitor at the post-mark date; 


and 


Creditors who have not filed a proof of claim with all required documentation by the Claims Bar Date 


in compliance with the Order will receive no other notice, and unless a new Order is rendered by the 


Superior Court, (i) may NOT be entitled to participate as a creditor in the proceedings, (ii) may NOT 


be entitled to vote on any matter relating to these proceedings, including the Plan of compromise or 


arrangement of Montreal, Maine & Atlantic Canada Co. (the "Plan") and the Plan of Reorganization in 


the Chapter 11 proceedings, (iii) may NOT be entitled to assert any claim against Montreal, Maine & 


Atlantic Canada Co. and Montreal, Maine and Atlantic Railway, Ltd. (iv) and may NOT be enti tled to 


receive any distribution under any Plan or under the Plan of Reorganization in the Chapter 11 


proceedings. 
 


 
 
I solemnly declare that all that is stated in the present document is to the best of my knowledge true. 
 
Dated at______________ this___ day of_____________20___. 
 


______________________________ 
(Signature of Representative) 
 
_______________________________ 
(Please print name) 







 


 


 


T. 1-866-845-8958 
F. 1-800-346-1125 
mmaclaims@richter.ca 
 
Richter Groupe Conseil Inc.  
Richter Advisory Group inc.  
1981 McGill College  
Montréal, QC H3A 0G6                              Montréal, Toronto 
 


 


 


 


 


RICHTER 


CANADA 


PROVINCE OF QUEBEC    


DISTRICT OF ST-FRANÇOIS 


COURT NO.: 450-11-000167-134 


ESTATE NO.: 0000164-2013-QC 


SUPERIOR COURT  


(Commercial Division)  


(Sitting as a court designated pursuant to the  


Companies' Creditors Arrangement Act,  


R.S.C. C. C-36, as amended) 


 


IN THE MATTER OF THE PLAN OF COMPROMISE OR 


ARRANGEMENT OF:  


MONTREAL, MAINE & ATLANTIC CANADA CO. 
(MONTREAL, MAINE & ATLANTIQUE CANADA CIE) 


Petitioner 


-  and -  


RICHTER ADVISORY GROUP INC. 


(RICHTER GROUPE CONSEIL INC.) 


Monitor 


 


PROOF OF CLAIM FORM C 
 


DEADLINE TO FILE: APRIL 30, 2014 


 


TO BE COMPLETED BY INSURERS FILING A SUBROGATED INSURER CLAIM RELATING TO THE 
DAMAGES SUSTAINED AS A RESULT OF THE JULY 6, 2013 DERAILMENT IN THE TOWN OF LAC-


MÉGANTIC (HEREINAFTER REFERRED TO AS THE “DERAILMENT”) 
 


THOSE COMPLETING THIS FORM SHOULD REVIEW THE INSTRUCTIONS ATTACHED AS APPENDIX A TO 
THIS FORM 


1) PARTICULARS OF THE CREDITOR AND THE ADDRESS WHERE NOTICES SHOULD BE SENT 


Insurer’s contact information:  


Name: ________________________________________________________________________ (the "Creditor") 


Mailing address:  _____________________________________________________________________________  


Telephone number.  ___________________________________________________________________________  


E-mail address:  _____________________________________________________________________________  


 


Contact information for your lawyer or other authorized representative if you have one: 


Name:  ____________________________________________________________________________________  


Mailing address:  _____________________________________________________________________________  


Telephone number.  ___________________________________________________________________________  


E-mail address:  _____________________________________________________________________________  


Title or capacity of authorized representative of the Creditor:  _________________________________________  
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2) DECLARATION:   


I declare that the Creditor has a claim against Montreal, Maine & Atlantic Canada Co. and Montreal, Maine & 
Atlantic Railway, Ltd. relating to the Derailment.  


 


3)  NATURE AND AMOUNT OF CREDITOR’S CLAIM 


 
 a)  Amount of claims paid and to be paid pursuant to property insurance policies:  CA$ ____________ 
  (Provide particulars at page 3) 
 
 
 b) Amount of claims paid and to be paid pursuant to liability insurance policies:   CA$ ____________ 
  (Provide particulars at page 4) 
 
 
 c) Amount of claims paid and to be paid pursuant to life insurance policies:   CA$ ____________ 
  (Provide particulars at page 5) 
 
 
 d) Amount of claims paid and to be paid pursuant to disability insurance policies:   CA$ ____________ 
  (Provide particulars at page 6) 
 
 
 e) Amount of claims paid and to be paid pursuant to any other form of insurance policies:  CA$ ____________ 
  (Provide particulars at page 7) 
 
 
 TOTAL SUBROGATED INSURER’S CLAIM   CA$ ____________  


   


 


4) PARTICULARS OF INSURANCE CLAIMS 


 


In the following pages, please provide details of all insurance claims paid subsequent to the Derailment including 


designation of insured, address, type of insurance, policy number, amounts paid out and under what coverage.  


Complete additional pages as necessary.  In addition, include copies of the insurance claims presented to you and 


copies of any cheques issued related to an accepted claim. 
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A.  PROPERTY INSURANCE CLAIMS 
 
Please provide full particulars of any insurance payments made to policyholders as a result of the Derailment pursuant to property insurance policies:  
 


Name of policyholder(s) Category of risks covered and 
dates of coverage 


Amount of 
insurance 


Policy No. Name of Beneficiary and 
Description of claim paid 


Payment 
amount (CA$) 


Indicate 
depreciation 
value 


(1) 
 


      


(2) 
 


      


(3) 
 


      


(4) 
 


      


(5) 
 


      


(6) 
 


      


 
 
If there are any outstanding insurance claims pursuant to property insurance policies, list the outstanding claims and the amounts of future payments to be 
made or an estimate, if the amount has not yet been determined: 
 


Name of policyholder(s) Category of risks covered and 
dates of coverage 


Amount of 
insurance 


Policy No. Name of Beneficiary and 
Description of claim paid 


Payment 
amount (CA$) 


Indicate 
depreciation 
value 


(1) 
 


      


(2) 
 


      


(3) 
 


      


(4) 
 


      


(5) 
 


      


(6) 
 


      


 
 
Total paid and estimated to be paid for property insurance claims:      CA$ ______________ 
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B.  LIABILITY INSURANCE CLAIMS 
 
Please provide full particulars of any insurance payments made to policyholders as a result of the Derailment pursuant to liability  insurance policies:  
 


Name of policyholder(s) Category of risks covered and 
dates of coverage 


Amount of 
insurance 


Policy No. Name of Beneficiary and 
Description of claim paid 


Payment 
amount (CA$) 


Indicate 
depreciation 
value 


(1) 
 


      


(2) 
 


      


(3) 
 


      


(4) 
 


      


(5) 
 


      


(6) 
 


      


 
 
If there are any outstanding insurance claims pursuant to liability  insurance policies, list the outstanding claims and the amounts of future payments to be made 
or an estimate, if the amount has not yet been determined: 
 


Name of policyholder(s) Category of risks covered and 
dates of coverage 


Amount of 
insurance 


Policy No. Name of Beneficiary and 
Description of claim paid 


Payment 
amount (CA$) 


Indicate 
depreciation 
value 


(1) 
 


      


(2) 
 


      


(3) 
 


      


(4) 
 


      


(5) 
 


      


(6) 
 


      


 
 
Total paid and estimated to be paid for liability insurance claims:      CA$ ______________ 
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C.  LIFE INSURANCE CLAIMS 
 
Please provide full particulars of any insurance payments made to policyholders as a result of the Derailment pursuant to life insurance policies:  
 


Name of policyholder(s) Category of risks covered and 
dates of coverage 


Amount of 
insurance 


Policy No. Name of Beneficiary and 
Description of claim paid 


Payment 
amount (CA$) 


Indicate 
depreciation 
value 


(1) 
 


      


(2) 
 


      


(3) 
 


      


(4) 
 


      


(5) 
 


      


(6) 
 


      


 
 
If there are any outstanding insurance claims pursuant to life insurance policies, list the outstanding claims and the amounts of future payments to be made or 
an estimate, if the amount has not yet been determined: 
 


Name of policyholder(s) Category of risks covered and 
dates of coverage 


Amount of 
insurance 


Policy No. Name of Beneficiary and 
Description of claim paid 


Payment 
amount (CA$) 


Indicate 
depreciation 
value 


(1) 
 


      


(2) 
 


      


(3) 
 


      


(4) 
 


      


(5) 
 


      


(6) 
 


      


 
 
Total paid and estimated to be paid for life insurance claims:      CA$ ______________ 
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D.  DISABILITY INSURANCE CLAIMS 
 
Please provide full particulars of any insurance payments made to policyholders as a result of the Derailment pursuant to disability insurance policies:  
 


Name of policyholder(s) Category of risks covered and 
dates of coverage 


Amount of 
insurance 


Policy No. Name of Beneficiary and 
Description of claim paid 


Payment 
amount (CA$) 


Indicate 
depreciation 
value 


(1) 
 


      


(2) 
 


      


(3) 
 


      


(4) 
 


      


(5) 
 


      


(6) 
 


      


 
 
If there are any outstanding insurance claims pursuant to disability insurance policies, list the outstanding claims and the amounts of future payments to be 
made or an estimate, if the amount has not yet been determined: 
 


Name of policyholder(s) Category of risks covered and 
dates of coverage 


Amount of 
insurance 


Policy No. Name of Beneficiary and 
Description of claim paid 


Payment 
amount (CA$) 


Indicate 
depreciation 
value 


(1) 
 


      


(2) 
 


      


(3) 
 


      


(4) 
 


      


(5) 
 


      


(6) 
 


      


 
 
Total paid and estimated to be paid for disability insurance claims:      CA$ ______________ 
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E.  OTHER INSURANCE CLAIMS 
 
Please provide full particulars of any insurance payments made to policyholders as a result of the Derailment pursuant to other insurance policies:  
 


Name of policyholder(s) Category of risks covered and 
dates of coverage 


Amount of 
insurance 


Policy No. Name of Beneficiary and 
Description of claim paid 


Payment 
amount (CA$) 


Indicate 
depreciation 
value 


(1) 
 


      


(2) 
 


      


(3) 
 


      


(4) 
 


      


(5) 
 


      


(6) 
 


      


 
 
If there are any outstanding insurance claims pursuant to other insurance policies, list the outstanding claims and the amounts of future payments to be made 
or an estimate, if the amount has not yet been determined: 
 


Name of policyholder(s) Category of risks covered and 
dates of coverage 


Amount of 
insurance 


Policy No. Name of Beneficiary and 
Description of claim paid 


Payment 
amount (CA$) 


Indicate 
depreciation 
value 


(1) 
 


      


(2) 
 


      


(3) 
 


      


(4) 
 


      


(5) 
 


      


(6) 
 


      


 
 
Total paid and estimated to be paid for other insurance claims:      CA$ ______________ 
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5)  ACKNOWLEDGEMENT IN RESPECT OF THE TIME LIMIT FOR AND MANNER OF FILING OF CLAIM 


The undersigned acknowledges that pursuant to the Claims Order granted by the Superior Court on February 11, 2014 


("Order"), this proof of claim form must be received by the Monitor, Richter Advisory Group Inc., by ●, 2014 at 5 p.m., 


Montreal Time (Claims Bar Date), and may be sent by regular mail, by fax, by messenger or by any other means of 


electronic mail addressed to: 


Richter Advisory Group Inc.  


(In its capacity as Court-appointed Monitor of Montreal, Maine & Atlantic Canada Co.)  


Attention: Claims Department  


1981 McGill College, 12
th


 Floor  


Montreal QC H3A 0G6  


Facsimile: 1-800-246-1125  


 


Any claim sent by fax, by messenger or by any other means of electronic mail is deemed to be received by the Monitor upon 


receipt. Any claim sent by mail is deemed to be received by the Monitor at the post-mark date. 


Creditors who have not filed a proof of claim with all required documentation by the Claims Bar Date in 


compliance with the Order will receive no other notice, and unless a new Order is rendered by the Superior 


Court, (i) may NOT be entitled to participate as a creditor in the proceedings, (ii) may NOT be entitled to vote 


on any matter relating to these proceedings, including the Plan of compromise or arrangement of Montreal, 


Maine & Atlantic Canada Co. (the "Plan") and the Plan of Reorganization in the Chapter 11 proceedings, (iii) 


may NOT be entitled to assert any claim against Montreal, Maine & Atlantic Canada Co. and Montreal, Maine 


and Atlantic Railway, Ltd. (iv) and may NOT be entitled to receive any distribution under any Plan or under 


the Plan of Reorganization in the Chapter 11 proceedings. 


I solemnly declare that all that is stated in the present document is to the best of my knowledge true.  


 


Date:  ______________________________, 2014,  


(Signature of the Creditor or of its authorized representative) 


Please print name:________________________________________  
 


 







 


 


 


T. 1-866-845-8958 
F. 1-800-346-1125 
mmaclaims@richter.ca 
 
Richter Groupe Conseil Inc.  
Richter Advisory Group inc.  
1981 McGill College  
Montréal, QC H3A 0G6                              Montréal, Toronto  
 


 


 


 


 


RICHTER 


CANADA 


PROVINCE OF QUEBEC    


DISTRICT OF ST-FRANÇOIS 


COURT NO.: 450-11-000167-134 


ESTATE NO.: 0000164-2013-QC 


SUPERIOR COURT  


(Commercial Division)  


(Sitting as a court designated pursuant to the  


Companies' Creditors Arrangement Act,  


R.S.C. C. C-36, as amended) 


 


IN THE MATTER OF THE PLAN OF COMPROMISE OR 


ARRANGEMENT OF:  


MONTREAL, MAINE & ATLANTIC CANADA CO. 
(MONTREAL, MAINE & ATLANTIQUE CANADA CIE) 


Petitioner 


-  and -  


RICHTER ADVISORY GROUP INC. 


(RICHTER GROUPE CONSEIL INC.) 


Monitor 


 


PROOF OF CLAIM FORM D 
 


DEADLINE TO FILE: APRIL 30, 2014 


 


TO BE COMPLETED BY A GOVERNMENT OR A MUNICIPALITY ASSERTING A CLAIM RELATING TO THE 
JULY 6, 2013 DERAILMENT IN THE TOWN OF LAC-MÉGANTIC  


(HEREINAFTER REFERRED TO AS THE “DERAILMENT”) 
 


THOSE COMPLETING THIS FORM SHOULD REVIEW THE INSTRUCTIONS ATTACHED AS APPENDIX A TO 
THIS FORM 


1) PARTICULARS OF THE CREDITOR AND THE ADDRESS WHERE NOTICES SHOULD BE SENT 


Government Agency / Muncipality contact information:  


Name: ________________________________________________________________________ (the "Creditor") 


Mailing address:  _____________________________________________________________________________  


Telephone number.  ___________________________________________________________________________  


E-mail address:  _____________________________________________________________________________  


 


Contact information for your lawyer or other authorized representative if you have one: 


Name:  ____________________________________________________________________________________  


Mailing address:  _____________________________________________________________________________  


Telephone number.  ___________________________________________________________________________  


E-mail address:  _____________________________________________________________________________  


Title or capacity of authorized representative of the Creditor:  _________________________________________  
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2) DECLARATION:   


I declare that the Creditor has a claim against Montreal, Maine & Atlantic Canada Co. and Montreal, Maine & 
Atlantic Railway, Ltd. relating to the Derailment.  


 


3)  NATURE AND AMOUNT OF CREDITOR’S CLAIM 


 
 Please describe the nature of the claim: 
 
 
 


  A. Claims for environmental conditions, damages, debts or liabilities 


 
 


i. Total amounts disbursed to remedy the environmental 
conditions or damages (ss. 11.8(8) and 11.8(9), CCAA): 
 


  (Provide full details of payments made to date, including 
description of clean-up, testing performed, environmental 
studies and related invoices). 


 
 
ii. Total estimated amount remaining to be disbursed  to 


remedy the environmental condition or damages (ss. 
11.8(8) and 11.8(9), CCAA): 


 
  (Provide details of estimated clean-up and other costs 


remaining) 
 


 
iii. Other debts and liabilities related to environmental 


damages if any (describe): 
 


 _______________________________________________ 


  _______________________________________________ 


 _______________________________________________ 


  _______________________________________________ 


 _______________________________________________ 


  _______________________________________________ 


 
 
Total claims for environmental conditions, damages, debts 
or liabilities: 


 
 
CA$ ____________ 
 
 
 
 
 
 
 
 
CA$ ____________ 
 
 
 
 
 
 
CA$ ____________ 
 
 
 
 
 
 
 
 
 
 
 
 
 
CA$ ____________ 
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  B. Payments made to residents / victims 


 
 


i. Total payments made to the residents / victims of Lac-
Mégantic or elsewhere 
 


  (Provide a detailed list of payments made to the residents / 
victims of Lac-Mégantic, indicating the nature of the 
payment, the name of the person, the address of the 
person and the amount paid per person). 


 
 
ii. Total estimated future payments to be made to the 


residents / victims of Lac-Mégantic or elsewhere: 
 


  (Provide details of future payments, if any, to be disbursed 
to the citizens of Lac-Mégantic). 


 
 
Total payments (and future estimated payments) made to 
residents / victims: 


 
 
CA$ ____________ 
 
 
 
 
 
 
 
 
CA$ ____________ 
 
 
 
 
 
 
CA$ ____________ 
 
 


 


  C. Payments made to businesses, municipalities, fire services and other organizations having 


brought aid and assistance 
 


 
i. Total payments made to business, municipalities, fire 


safety services and/or other organizations: 
 


  (Provide a detailed list of payments made to business, 
municipalities, fire safety services and/or other 
organizations, indicating the nature of the payment, the 
name of the business or organization, the address of the 
business or organization and the amount paid per 
business or organization. 


 
ii. Total estimated future payments to be made to 


businesses, municipalities, fire safety services and / or 
other organizations:: 


 
  (Provide details of future payments, if any, to be disbursed 


to businesses, municipalities, fire safety services and / or 
organizations). 


 
 
Total payments (and future estimated payments) made to 
businesses, municipalities, fire safety services and / or other 
organizations: 


 
 
CA$ ____________ 
 
 
 
 
 
 
 
 
 
 
CA$ ____________ 
 
 
 
 
 
 
 
 
CA$ ____________ 
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  D. Claims for reconstruction costs, infrastructure costs, etc., if any 


 
 


i. Total payments made to date: 
 


  (Provide full particulars of the nature of the damages 
sustained, describing the property and/or infrastructure, its 
physical location, the amounts incurred to date with 
supporting documentation ). 


 
 
ii. Total estimated future payments to be made to the 


residents / victims of Lac-Mégantic or elsewhere: 
 


  (Provide details of estimated future payments, if any). 
 


 
Total claims for reconstruction costs, infrastructure costs, 
etc.: 


 
CA$ ____________ 
 
 
 
 
 
 
 
 
CA$ ____________ 
 
 
 
 
 
CA$ ____________ 
 
 


 


  E. Claims for other damages, if any 


 
 


 Amounts claimed for other damages: 
 


Describe:  -


__________________________________________________ 


__________________________________________________ 


__________________________________________________ 


__________________________________________________ 


__________________________________________________ 


__________________________________________________ 


__________________________________________________ 


__________________________________________________ 


 


 
 
 


 
CA$ ____________ 
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 F. TOTAL CLAIM 
 


a) Claims for environmental conditions, damages, debts or liabilities  CA$ ____________ 
 
 


b) Payments made to residents / victims   CA$ ____________ 
 
 


c) Payments made to businesses, municipalities, fire services and other organizations  CA$ ____________ 
 having brought aid and assistance 


 
 


d) Claims for reconstruction costs, infrastructure costs, etc., if any  CA$ ____________ 
 
 


e) Claims for other damages, if any   CA$ ____________ 
 
 
 
  TOTAL OF CREDITOR’S CLAIM   CA$ ____________ 
 
 
 
 


4)  ACKNOWLEDGEMENT IN RESPECT OF THE TIME LIMIT FOR AND MANNER OF FILING OF CLAIM 


The undersigned acknowledges that pursuant to the Claims Order granted by the Superior Court on February 11, 2014 


("Order"), this proof of claim form must be received by the Monitor, Richter Advisory Group Inc., by ●, 2014 at 5 p.m., 


Montreal Time (Claims Bar Date), and may be sent by regular mail, by fax, by messenger or by any other means of 


electronic mail addressed to: 


Richter Advisory Group Inc.  


(In its capacity as Court-appointed Monitor of Montreal, Maine & Atlantic Canada Co.)  


Attention: Claims Department  


1981 McGill College, 12
th


 Floor  


Montreal QC H3A 0G6  


Facsimile: 1-800-246-1125  


 


Any claim sent by fax, by messenger or by any other means of electronic mail is deemed to be received by the Monitor upon 


receipt. Any claim sent by mail is deemed to be received by the Monitor at the post-mark date. 


Creditors who have not filed a proof of claim with all required documentation by the Claims Bar Date in 


compliance with the Order will receive no other notice, and unless a new Order is rendered by the Superior 


Court, (i) may NOT be entitled to participate as a creditor in the proceedings, (ii) may NOT be entitled to vote 


on any matter relating to these proceedings, including the Plan of compromise or arrangement of Montreal, 


Maine & Atlantic Canada Co. (the "Plan") and the Plan of Reorganization in the Chapter 11 proceedings, (iii) 


may NOT be entitled to assert any claim against Montreal, Maine & Atlantic Canada Co. and Montreal, Maine 


and Atlantic Railway, Ltd. (iv) and may NOT be entitled to receive any distribution under any Plan or under 


the Plan of Reorganization in the Chapter 11 proceedings. 
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I solemnly declare that all that is stated in the present document is to the best of my knowledge true.  


 


Date:  ______________________________, 2014,  


(Signature of the Creditor or of its authorized representative) 


Name:________________________________________  
 


Title:  ________________________________________ 


 







 


 


 


T. 1-866-845-8958 
F. 1-800-346-1125 
mmaclaims@richter.ca 
 
Richter Groupe Conseil Inc.  
Richter Advisory Group inc.  
1981 McGill College  
Montréal, QC H3A 0G6                              Montréal, Toronto  
 


 


 


 


 


RICHTER 


CANADA 


PROVINCE OF QUEBEC    


DISTRICT OF ST-FRANÇOIS 


COURT NO.: 450-11-000167-134 


ESTATE NO.: 0000164-2013-QC 


SUPERIOR COURT  


(Commercial Division)  


(Sitting as a court designated pursuant to the  


Companies' Creditors Arrangement Act,  


R.S.C. C. C-36, as amended) 


 


IN THE MATTER OF THE PLAN OF COMPROMISE OR 


ARRANGEMENT OF:  


MONTREAL, MAINE & ATLANTIC CANADA CO. 
(MONTREAL, MAINE & ATLANTIQUE CANADA CIE) 


Petitioner 


-  and -  


RICHTER ADVISORY GROUP INC. 


(RICHTER GROUPE CONSEIL INC.) 


Monitor 


 


PROOF OF CLAIM FORM E 
 


DEADLINE TO FILE: APRIL 30, 2014 


 


TO BE COMPLETED BY PERSONS FILING A WARRANTY OR CONTRIBUTION AND INDEMNITY CLAIM 
RELATING TO THE JULY 6, 2013 DERAILMENT IN THE TOWN OF LAC-MÉGANTIC  


(HEREINAFTER REFERRED TO AS THE “DERAILMENT”) 
 


THOSE COMPLETING THIS FORM SHOULD REVIEW THE INSTRUCTIONS ATTACHED AS APPENDIX A TO 
THIS FORM 


1) PARTICULARS OF THE CREDITOR AND THE ADDRESS WHERE NOTICES SHOULD BE SENT 


Warranty  or Contribution and Indemnity claimant contact information:  


Name: ________________________________________________________________________ (the "Creditor") 


Mailing address:  _____________________________________________________________________________  


Telephone number.  ___________________________________________________________________________  


E-mail address:  _____________________________________________________________________________  


 


Contact information for your lawyer or other authorized representative if you have one: 


Name:  ____________________________________________________________________________________  


Mailing address:  _____________________________________________________________________________  


Telephone number.  ___________________________________________________________________________  


E-mail address:  _____________________________________________________________________________  


Title or capacity of authorized representative of the Creditor:  _________________________________________  
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2) DECLARATION:   


I declare that the Creditor has a claim against (check appropriate box): 


 Montreal, Maine & Atlantic Canada Co. (Canadian insolvency proceedings): or  


 Montreal, Maine & Atlantic Railway, Ltd. (United States insolvency proceedings): or  


 Both Montreal. Maine & Atlantic Canada Co. and Montreal, Maine & Atlantic Railway, Ltd. 


 


3)  NATURE AND AMOUNT OF CREDITOR’S CLAIM 


 
 Please describe the nature of the claim (check appropriate box and complete): 
 


  A. CLAIMS AGAINST MONTREAL, MAINE & ATLANTIC CANADA 


CO. (IN RESPECT OF THE CANADIAN INSOLVENCY 
PROCEEDINGS) 


 
Present or future debts or liabilities which you are seeking from Montreal, Maine 
& Atlantic Canada Co. and Montreal, Maine & Atlantic Railway, Ltd.  
 
_________________________________________________________________ 


_________________________________________________________________ 


_________________________________________________________________ 


_________________________________________________________________ 


_________________________________________________________________ 


 
Total claim resulting from a warranty or contribution and indemnity claim: 
 
 
 


  B. CLAIMS AGAINST MONTREAL, MAINE & ATLANTIC RAILWAY, 


LTD.. (IN RESPECT OF THE U.S. INSOLVENCY PROCEEDINGS) 
 
Present or future debts or liabilities which you are seeking from Montreal, Maine 
& Atlantic Canada Co. and Montreal, Maine & Atlantic Railway, Ltd.  
 
_________________________________________________________________ 


_________________________________________________________________ 


_________________________________________________________________ 


_________________________________________________________________ 


_________________________________________________________________ 


 
Total claim resulting from a warranty or contribution and indemnity claim: 
 


 


 


 


 


 


 


 


 


 


 


 
CA$ ____________ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
CA$ ____________ 
 


 
(Give full particulars to support your claim, including without limitation: the legal and factual basis of your debts or 
liabilities for which you are seeking, the person(s) to whom your debts or liabilities are or will be owed, the date(s) when 
your obligations to such persons were incurred, the legal and factual basis upon which you claim to be entitled to 
contribution or indemnity from Montreal, Maine & Atlantic Canada Co. and/or Montreal, Maine & Atlantic 
Railway, Ltd., and include copies of all documents evidencing or supporting your entitlement to warranty or 
contribution and indemnity as well as all documents evidencing or supporting the amount of your claim.  
Attach additional pages and documents as necessary to provide a complete description.)  
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4)  ACKNOWLEDGEMENT IN RESPECT OF THE TIME LIMIT FOR AND MANNER OF FILING OF CLAIM 


The undersigned acknowledges that pursuant to the Claims Order granted by the Superior Court on February 11, 2014 


("Order"), this proof of claim form must be received by the Monitor, Richter Advisory Group Inc., by ●, 2014 at 5 p.m., 


Montreal Time (Claims Bar Date), and may be sent by regular mail, by fax, by messenger or by any other means of 


electronic mail addressed to: 


Richter Advisory Group Inc.  


(In its capacity as Court-appointed Monitor of Montreal, Maine & Atlantic Canada Co.)  


Attention: Claims Department  


1981 McGill College, 12
th


 Floor  


Montreal QC H3A 0G6  


Facsimile: 1-800-246-1125  


 


Any claim sent by fax, by messenger or by any other means of electronic mail is deemed to be received by the Monitor upon 


receipt. Any claim sent by mail is deemed to be received by the Monitor at the post-mark date. 


Creditors who have not filed a proof of claim with all required documentation by the Claims Bar Date in 


compliance with the Order will receive no other notice, and unless a new Order is rendered by the Superior 


Court, (i) may NOT be entitled to participate as a creditor in the proceedings, (ii) may NOT be entitled to vote 


on any matter relating to these proceedings, including the Plan of compromise or arrangement of Montreal, 


Maine & Atlantic Canada Co. (the "Plan") and the Plan of Reorganization in the Chapter 11 proceedings, (iii) 


may NOT be entitled to assert any claim against Montreal, Maine & Atlantic Canada Co. and Montreal, Maine 


and Atlantic Railway, Ltd. (iv) and may NOT be entitled to receive any distribution under any Plan or under 


the Plan of Reorganization in the Chapter 11 proceedings. 
 
I solemnly declare that all that is stated in the present document is to the best of my knowledge true.  


 


Date:  ______________________________, 2014,  


(Signature of the Creditor or of its authorized representative) 


Name:________________________________________  


Title:  ________________________________________ 
 


 







 


 


 


T. 1-866-845-8958 
F. 1-800-346-1125 
mmaclaims@richter.ca 
 
Richter Groupe Conseil Inc.  
Richter Advisory Group inc.  
1981 McGill College  
Montréal, QC H3A 0G6                              Montréal, Toronto  
 


 


 


 


 


RICHTER 


CANADA 


PROVINCE OF QUEBEC    


DISTRICT OF ST-FRANÇOIS 


COURT NO.: 450-11-000167-134 


ESTATE NO.: 0000164-2013-QC 


SUPERIOR COURT  


(Commercial Division)  


(Sitting as a court designated pursuant to the  


Companies' Creditors Arrangement Act,  


R.S.C. C. C-36, as amended) 


 


IN THE MATTER OF THE PLAN OF COMPROMISE OR 


ARRANGEMENT OF:  


MONTREAL, MAINE & ATLANTIC CANADA CO. 
(MONTREAL, MAINE & ATLANTIQUE CANADA CIE) 


Petitioner 


-  and -  


RICHTER ADVISORY GROUP INC. 


(RICHTER GROUPE CONSEIL INC.) 


Monitor 


 


PROOF OF CLAIM FORM F 
 


DEADLINE TO FILE: APRIL 30, 2014 


 


TO BE COMPLETED BY PERSONS FILING A CLAIM OTHER THAN A CLAIM FOR DAMAGES AS A 
RESULT OF THE JULY 6, 2013 DERAILMENT IN THE TOWN OF LAC-MÉGANTIC  


 
 


THOSE COMPLETING THIS FORM SHOULD REVIEW THE INSTRUCTIONS ATTACHED AS APPENDIX A TO 
THIS FORM 


1) PARTICULARS OF THE CREDITOR AND THE ADDRESS WHERE NOTICES SHOULD BE SENT 


Creditor contact information:  


Name: ________________________________________________________________________ (the "Creditor") 


Mailing address:  _____________________________________________________________________________  


Telephone number.  ___________________________________________________________________________  


E-mail address:  _____________________________________________________________________________  


 


Contact information for your lawyer or other authorized representative if you have one: 


Name:  ____________________________________________________________________________________  


Mailing address:  _____________________________________________________________________________  


Telephone number.  ___________________________________________________________________________  


E-mail address:  _____________________________________________________________________________  


Title or capacity of authorized representative of the Creditor:  _________________________________________  
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2) DECLARATION:   


I declare that the Creditor has a claim against (check appropriate box): 


 Montreal, Maine & Atlantic Canada Co. (Canadian insolvency proceedings): or 


 Montreal, Maine & Atlantic Railway, Ltd. (United States insolvency proceedings): or  


 Both Montreal. Maine & Atlantic Canada Co. and Montreal, Maine & Atlantic Railway, Ltd.  


 


3)  NATURE AND AMOUNT OF CREDITOR’S CLAIM 


 
 Please describe the nature of the claim (check appropriate box and complete): 
 


   A. UNSECURED CLAIM OF CA$ ____________ 


 


 In respect of this debt, I do not hold any assets of the debtor as security.  
 


   Regarding the amount of CA$________, I claim a right to priority under 


section 136 of the Bankruptcy and Insolvency Act (Canada) or would claim 
such a priority if the current proof of claim were filed pursuant to the 
Bankruptcy and Insolvency Act  (Canada). 


 
  (Set out on attached sheet details to support priority claim).  
 


 Regarding the amount of CA$________, I do not claim a right to priority.  
 
 


   B. UNSECURED CLAIM OF CA$ ____________ 


 


 In respect of this debt, I hold assets of the debtor valued at 
 CA$__________ as security, particulars of which are as follows:  
 


 (Give full particulars of the security, including the date on which the 
security was given and the value at which you assess the security and 
attach a copy of the security documents). 


 
_________________________________________________________________ 


_________________________________________________________________ 


_________________________________________________________________ 


_________________________________________________________________ 


 


   C. CLAIM BY WAGE EARNER OF CA$ ____________ 


  (ONLY OF MONTREAL, MAINE & ATLANTIC CANADA CO.)   
   
  consisting of: 
 


   unpaid wages of   $CA ______________ 


    unpaid vacation pay of  $CA ______________ 


 


4) PARTICULARS OF THE CLAIM 
 
A detailed, complete statement of account must be attached to the proof of claim.  Provide all particulars of the claims 
and supporting documentation, including amount, description of transaction(s) or agreement(s) giving rise to the claim. 
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5)  ACKNOWLEDGEMENT IN RESPECT OF THE TIME LIMIT FOR AND MANNER OF FILING OF CLAIM 


The undersigned acknowledges that pursuant to the Claims Order granted by the Superior Court on February 11, 2014 


("Order"), this proof of claim form must be received by the Monitor, Richter Advisory Group Inc., by ●, 2014 at 5 p.m., 


Montreal Time (Claims Bar Date), and may be sent by regular mail, by fax, by messenger or by any other means of 


electronic mail addressed to: 


Richter Advisory Group Inc.  


(In its capacity as Court-appointed Monitor of Montreal, Maine & Atlantic Canada Co.)  


Attention: Claims Department  


1981 McGill College, 12
th


 Floor  


Montreal QC H3A 0G6  


Facsimile: 1-800-246-1125  


 


Any claim sent by fax, by messenger or by any other means of electronic mail is deemed to be received by the Monitor upon 


receipt. Any claim sent by mail is deemed to be received by the Monitor at the post-mark date. 


Creditors who have not filed a proof of claim with all required documentation by the Claims Bar Date in 


compliance with the Order will receive no other notice, and unless a new Order is rendered by the Superior 


Court, (i) may NOT be entitled to participate as a creditor in the proceedings, (ii) may NOT be entitled to vote 


on any matter relating to these proceedings, including the Plan of compromise or arrangement of Montreal, 


Maine & Atlantic Canada Co. (the "Plan") and the Plan of Reorganization in the Chapter 11 proceedings, (iii) 


may NOT be entitled to assert any claim against Montreal, Maine & Atlantic Canada Co. and Montreal, Maine 


and Atlantic Railway, Ltd. (iv) and may NOT be entitled to receive any distribution under any Plan or under 


the Plan of Reorganization in the Chapter 11 proceedings. 
 
I solemnly declare that all that is stated in the present document is to the best of my knowledge true. 


 


Date:  ______________________________, 2014,  


(Signature of the Creditor or of its authorized representative) 


Please print name:________________________________________  
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CANADA      (Class Action) 
      SUPERIOR COURT 
PROVINCE OF QUEBEC   ________________________________ 
DISTRICT OF MÉGANTIC  
 
NO: 480-06-000001-132   YANNICK GAGNÉ 
 
      and 
       
      GUY OUELLET 
       
      and 
       
      SERGE JACQUES 
       
      and 
 
      LOUIS-SERGES PARENT 
 


     Petitioners 
-vs.- 
 
RAIL WORLD, INC., legal person duly 
constituted, having its head office at 
6400 Shafer Court, Suite 275, City of 
Rosemont, State of Illinois, 60018, USA 
 
and  
 
RAIL WORLD HOLDINGS, LLC, legal 
person duly constituted, having its head 
office at 6400 Shafer Court, Suite 275, 
City of Rosemont, State of Illinois, 
60018, USA 
 
and 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY LTD., legal person duly 
constituted, having its head office at 15 
Iron Road, City of Hermon, State of 
Maine, 04401, USA 
 
and 
 


EXHIBIT A
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EARLSTON ASSOCIATES L.P., legal 
person duly constituted, having its head 
office at 8600 W Bryn Mawr Ave 500N, 
City of Chicago, State of Illinois, 60631, 
USA  
 
and 
 
PEA VINE CORPORATION, legal 
person duly constituted, having its head 
office at 2899 Sherman Ave, City of 
Monte Vista, State of Colorado, 81144, 
USA 
 
and  
 
MONTREAL, MAINE & ATLANTIC 
CORPORATION, legal person duly 
constituted, having its head office at 15 
Iron Road, City of Hermon, State of 
Maine, 04401, USA 
 
and 
 
MONTREAL, MAINE & ATLANTIC 
CANADA COMPANY, legal person duly 
constituted, having its head office at 
1959 Upper Water Street, Suite 800, City 
of Halifax, Province of Nova Scotia, B3J 
2X2  
 
and 
 
EDWARD BURKHARDT, service at 
6400 Shafer Court, Suite 275, City of 
Rosemont, State of Illinois, 60018, USA 
 
and 
 
ROBERT GRINDROD, service at 15 Iron 
Road, City of Hermon, State of Maine, 
04401, USA  
 
and 
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GAINOR RYAN, service at 15 Iron Road, 
City of Hermon, State of Maine, 04401, 
USA 
 
and 
 
DONALD GARDNER, JR., service at 15 
Iron Road, City of Hermon, State of 
Maine, 04401, USA 
 
and 
 
JOE MCGONIGLE, service at 15 Iron 
Road, City of Hermon, State of Maine, 
04401, USA 
 
and  
 
CATHY ALDANA, service at 6400 
Shafer Court, Suite 275, City of 
Rosemont, State of Illinois, 60018, USA 
 
and 
 
THOMAS HARDING, service at 15 Iron 
Road, City of Hermon, State of Maine, 
04401, USA 
  
and 
 
IRVING OIL LIMITED, legal person duly 
constituted, having its head office at 10 
Sydney Street, City of St. John, Province 
of New Brunswick, E2L 4K1 
 
and 
 
IRVING OIL COMPANY, LIMITED, legal 
person duly constituted, having its head 
office at 10 Sydney Street, City of St. 
John, Province of New Brunswick, E2L 
4K1 
 
and 
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IRVING OIL OPERATIONS GENERAL 
PARTNER LIMITED, legal person duly 
constituted, having its head office at 1 
Germain Street, Suite 1700, City of St. 
John, Province of New Brunswick, E2L 
4V1 
 
and 
 
IRVING OIL OPERATIONS LIMITED, 
legal person duly constituted, having its 
head office at 1 Germain Street, Suite 
1700, City of St. John, Province of New 
Brunswick, E2L 4V1 
 
and 
 
IRVING OIL COMMERCIAL G.P., legal 
person duly constituted, having its head 
office at 1 Germain Street, Suite 1700, 
City of St. John, Province of New 
Brunswick, E2L 4V1 
 
and  
 
WORLD FUEL SERVICES CORP., legal 
person duly constituted, having its head 
office at 9800 NW 41st Street, Suite 400, 
City of Miami, State of Florida, 33178, 
USA 
 
and 
 
WORLD FUEL SERVICES, INC., legal 
person duly constituted, having its head 
office at 9800 NW 41st Street, Suite 400, 
City of Miami, State of Florida, 33178, 
USA 
 
and 
 
WORLD FUEL SERVICES CANADA, 
INC., legal person duly constituted, 
having its head office at 9800 NW 41st 
Street, Suite 400, City of Miami, State of 
Florida, 33178, USA 







 


 


5 
 


 
and 
 
DAKOTA PLAINS HOLDINGS, INC., 
legal person duly constituted, having its 
head office at 294 Grove Lane East, City 
of Wayzata, State of Minnesota, 55391, 
USA 
 
and 
 
DAKOTA PLAINS MARKETING, LLC, 
legal person duly constituted, having its 
head office at 294 Grove Lane East, City 
of Wayzata, State of Minnesota, 55391, 
USA 
 
and 


 
DPTS MARKETING LLC, legal person 
duly constituted, having its head office at 
294 Grove Lane East, City of Wayzata, 
State of Minnesota, 55391, USA 
 
and 


 
DAKOTA PLAINS TRANSLOADING, 
LLC, legal person duly constituted, 
having its head office at 294 Grove Lane 
East, City of Wayzata, State of 
Minnesota, 55391, USA 
 
and 
 
DAKOTA PETROLEUM TRANSPORT 
SOLUTIONS, LLC, legal person duly 
constituted, having its head office at 294 
Grove Lane East, City of Wayzata, State 
of Minnesota, 55391, USA 
 
and 
 
WESTERN PETROLEUM COMPANY, 
legal person duly constituted, having its 
head office at 9531 West 78th Street, 
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Cabroile Centre, Suite 102, Eden Prairie, 
State of Minnesota, 55344, USA 
 
and 
 
PETROLEUM TRANSPORT 
SOLUTIONS, LLC, legal person duly 
constituted, having its head office at 
9531 West 78th Street, Cabroile Centre, 
Suite 102, City of Eden Prairie, State of 
Minnesota, 55344, USA 
 
and 
 
STROBEL STAROSTKA TRANSFER, 
LLC, legal person duly constituted, 
having its head office at 106 South 
Green Street, City of Clarks, State of 
Nebraska, 68628, USA 
 
and 
 
MARATHON OIL CORPORATION, legal 
person duly constituted, having its head 
office at 5555 San Felipe Road, City of 
Houston, State of Texas, 77056, USA 
 
and 
 
SLAWSON EXPLORATION COMPANY, 
INC., legal person duly constituted, 
having its head office at 727 N.Waco, 
Suite 400, City of Wichita, State of 
Kansas, 67203, USA 


 


and 
 
UNION TANK CAR COMPANY, legal 
person duly constituted, having its head 
office at 175 West Jackson Blvd., City of 
Chicago, State of Illinois, 60604, USA 
 
and 
 
TRINITY INDUSTRIES, INC., legal 
person duly constituted, having its head 
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office at 2525 Stemmons Freeway, City 
of Dallas, State of Texas, 75207, USA 
 
and 
 
TRINITY RAIL GROUP, LLC, legal 
person duly constituted, having its head 
office at 2525 Stemmons Freeway, City 
of Dallas, State of Texas, 75207-2401, 
USA 


 
and 
 
TRINITY RAIL LEASING 2012 LLC, 
legal person duly constituted, having its 
head office at 2525 Stemmons Freeway, 
City of Dallas, State of Texas, 75207-
2401, USA 


       
      and 
   


GENERAL ELECTRIC RAILCAR 
SERVICES CORPORATION, legal 
person duly constituted, having its head 
office at 161 North Clark Street, City of 
Chicago, State of Illinois, 60601, USA 


 
and 
 
 CANADIAN PACIFIC RAILWAY 
COMPANY, legal person duly 
constituted, having its head office at 401-
9th Avenue SW, Suite 500, City of 
Calgary, Province of Alberta, T2P 4Z4 
 
     Respondents 
and 
 
XL INSURANCE COMPANY LIMITED, 
legal person duly constituted, having its 
principal establishment at 8 Street 
Stephen’s Green, City of Dublin, 2, 
Ireland  
 
and  
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XL GROUP PLC, legal person duly 
constituted, having its principal 
establishment at One Bermudiana Road, 
City of Hamilton, HM, 08, Bermuda 
    
    Mises-en-cause 
 ________________________________ 


________________________________________________________________ 
 


THIRD AMENDED MOTION TO AUTHORIZE THE BRINGING OF A CLASS 
ACTION  


& 
TO ASCRIBE THE STATUS OF REPRESENTATIVE 


(Art. 1002 C.C.P. and following) 
________________________________________________________________ 
 
TO THE HONOURABLE MR. JUSTICE MARTIN BUREAU, J.S.C., SITTING IN 
AND FOR THE DISTRICT OF MÉGANTIC, YOUR PETITIONERS STATE AS 
FOLLOWS: 
 
I. GENERAL PRESENTATION 
 
A) The Action 
 
1. Petitioners wish to institute a class action on behalf of the following group, of 


which they are members, namely: 
 


 all persons and entities (natural persons, legal persons established for 
a private interest, partnerships or associations as defined in article 999 
of the Code of Civil Procedure of Quebec) residing in, owning or 
leasing property in, operating a business in and/or were physically 
present in Lac-Mégantic [including their estate, successor, spouse or 
partner, child, grandchild, parent, grandparent and sibling], who have 
suffered a loss of any nature or kind relating to or arising directly or 
indirectly from the train derailment that took place on July 6, 2013 in 
Lac-Mégantic (the “Train Derailment”), or any other group to be 
determined by the Court; 


 
B) The Respondents 
 
2. Please note that the Respondents presented herein are as known currently. 


As new facts emerge throughout the various investigations of the 
governmental bodies, the Petitioners reserve their right to amend so as to 
update this section; 
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The Corporate Rail World Respondents 
 


3. Respondent Rail World, Inc. (“Rail World”) is an American rail transport 
holding corporation with its head office in Rosemont, Illinois.  It is a railroad 
management and consulting company.  It is the parent company of Montreal, 
Maine and Atlantic Railway Ltd. (“MMAR”) and its president and Chief 
Executive Officer is Respondent Edward Burkhardt; 


 
4. Respondent Rail World Holdings, LLC (“Rail World Holdings”) is an American 


corporation with its head office in Rosemont, Illinois.  The company holds 
railway investments around the world.  Respondent Edward Burkhardt serves 
as the President of the company. Rail World Holdings is not a distinct 
corporate entity performing autonomous business activities, but is instead an 
entity created to serve as a holding company for other corporate entities and 
is dominated and controlled by its parent company, Rail World;  


 
5. Respondent MMAR is an American corporation with its head office in 


Hermon, Maine.  It operates a Class II freight railroad in the United States of 
Maine and Vermont and in the Canadian provinces of Quebec and New 
Brunswick.  MMAR owns the 1200 kilometer regional railway crossing Maine, 
Vermont, Quebec and New Brunswick and it also owns and leases 
locomotives and train cars travelling inter alia between Montreal, Quebec and 
Lac-Mégantic, Quebec.  It is a wholly-owned subsidiary of Rail World and 
Respondent Edward Burkhardt serves as the Chairman of the Board.  It is a 
wholly-owned subsidiary of Montreal, Maine and Atlantic Corporation 
(“MMAC”), the whole as appears more fully from a copy of an extract from 
the Registraire des enterprise, produced herein as Exhibit R-1A.  MMAR is 
not a distinct corporate entity performing autonomous business activities, but 
is instead an entity wholly dominated and controlled by its ultimate parent 
company, Rail World, either directly or indirectly through Rail World Holdings 
and/or MMAC;  


 
6. Respondent Earlston Associates L.P. (“Earlston”) is an American corporation 


with its head office in Chicago, Illinois.  Its majority shareholder is 
Respondent Edward Burkhardt, who owns 72.78% of the corporate stock.  It 
is the parent company of MMAC; 


 
7. Respondent Pea Vine Corporation (“Pea Vine”) is an American corporation 


with its head office in Vista, Colorado.  It operates in the rail transportation 
industry as a railroad line-haul operator.  Respondent Edward Burkhardt is 
the President of the company; 


 
8. Respondent MMAC is an American corporation with its head office in 


Hermon, Maine.  It is a wholly-owned subsidiary of Respondent Earlston.  
MMAC is not a distinct corporate entity performing autonomous business 
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activities, but is instead an entity wholly dominated and controlled by its 
parent company, Earlston;  


 
9. Respondent Montreal, Maine & Atlantic Canada Company (“MMA Canada”) 


is a wholly-owned subsidiary of MMAR, the whole as appears more fully from 
a copy of an extract from the Registraire des enterprise, produced herein as 
Exhibit R-1B.  MMA Canada is not a distinct corporate entity performing 
autonomous business activities, but is instead an entity wholly dominated 
and controlled by its ultimate parent company, Rail World, directly and/or 
through the other Rail World Respondents; 


 
9.1 Rail World controlled and dominated its subsidiaries directly and/or through 


its operating and subsidiary companies, including Rail World Holdings, and 
MMAC, and MMAR.  Respondents were operated as one economic unit or a 
single group enterprise as follows:  


 
a) Each of the seven companies is a parent or subsidiary of the others or is 


an affiliate of the others; 
 
b) Each of the seven companies is the agent of the others; 
 
c) All seven companies have officers and directors in common, including 


most importantly, the Respondent Edward Burkhardt as explained below; 
 
d) The acts and omissions set out herein were done by the Rail World 


Respondents in pursuit of their common enterprise; and 
 
e) All of the Rail World Respondents were under the control and direction, 


including all aspects of their business and operations, of the Respondent 
Rail World and its officers and directors and its subsidiaries as described 
herein; 
 


The Individual Rail World Respondents 
 
10. Respondent Edward Burkhardt (“Burkhardt”) is the President of Respondents 


Rail World, Rail World Holdings and Pea Vine Corporation.  Mr. Burkhardt is 
the majority shareholder of Respondent Earlston and he serves as the 
Chairman of the Board of Directors at Respondent MMAR.  Respondent 
Edward Burkhardt is responsible for the implementation and enforcement of 
policies and/or for the failure to implement and to enforce proper policies and 
procedure; 


 
11. As is plainly illustrated below, Respondent Edward Burkhardt is the principal 


director of, and exercises real and effective control of, the other 
Respondents, in effect functioning as the alter ego of the entire operation.  
The other officers and management of the Rail World Respondents and its 
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affiliates effectively controlled all aspects of the business and operations of 
all of the Rail World Respondents as described herein;   


 
 


 
 


12. Respondents Edward Burkhardt, Robert Grinrod (President and Chief 
Executive Officer of MMAR), Gainor Ryan (Vice-President of Human 
Resources of MMAR), Donald Gardner, Jr. (Vice-President Finance and 
Administration and Chief Financial Officer at MMAR), Joe McGonigle (Vice-
President of MMAC) and Cathy Aldana (Vice-President of Research and 
Administration at Rail World) are collectively, the controlling minds of the 
Corporate Rail World Respondents; 


 
13. Respondent Thomas Harding was the conductor of the Train; 
 
14. Mis-en-cause XL Insurance Company Limited is a global insurance company 


with its head office in Ireland.  It is the liability insurer of Respondent MMAR; 
 
15. Mis-en-cause XL Group PLC is a global insurance company with its head 


office in Bermuda.  It is the liability insurer of Respondent MMAR; 
 
16. (…) 
 
17. Given the close ties between the Corporate Rail World Respondents and the 


Individual Rail World Respondents and considering the preceding, all 
Corporate Rail World Respondents and Individual Rail World Respondents 
are solidarily liable for the acts and omissions of the other.  Unless the 
context indicates otherwise, all Corporate Rail World Respondents will be 
referred to as the “Rail World Companies” and the Individual Rail World 
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Respondents will be referred to as the “Senior Executive Team” for the 
purposes hereof.  Collectively, they will be referred to as the “Rail World 
Respondents”; 


 
The Irving Oil Respondents 
 
17.1 Respondent, Irving Oil Limited (“Irving Oil”) is a corporation incorporated 


pursuant to the laws of New Brunswick with its head office located in St. 
John, New Brunswick.  At all material times, Irving Oil either directly or 
indirectly through an agent or subsidiary purchased and had a proprietary or 
equitable interest in and control of the shale liquids, sometimes referred to 
as “shale oil” or “crude oil” (the “Shale Liquids”) that were in the process of 
being shipped by MMAR from New Town, North Dakota to Irving Oil’s 
refinery in St. John, New Brunswick on July 6, 2013 via the train that 
derailed in Lac Mégantic on July 6, 2013, as described herein (“the Train”); 


 
17.2 Respondent, Irving Oil Company, Limited (“Irving Oil Co.”) is a corporation 


incorporated pursuant to the laws of New Brunswick with its head office 
located in St. John, New Brunswick.  At all material times, Irving Oil Co. 
either directly or indirectly through an agent or subsidiary purchased and/or 
owned the Shale Liquids that were in the process of being shipped by 
MMAR from New Town, North Dakota to Irving Oil’s refinery in St. John, 
New Brunswick on July 6, 2013 on the Train.  Irving Oil Co. directly or 
indirectly, through an agent or subsidiary, contracted with MMAR for the 
shipment of the Shale Liquids and was responsible for the decision to use 
and/or was aware of the use of the United States Department of 
Transportation (“DOT”)-111 tankers (“the Tankers”) to ship the Shale 
Liquids.  Irving Oil Co. is not a distinct corporate entity performing 
autonomous business activities, but is instead an entity wholly dominated 
and controlled by its ultimate parent company, Irving Oil, the whole as 
appears more fully from a copy of an extract from the Registraire des 
enterprise, produced herein as Exhibit R-1C; 


 
17.3 Respondent, Irving Oil Operations General Partner Limited (“Irving Oil 


GPL”) is a corporation incorporated pursuant to the laws of New Brunswick 
with its head office located in St. John, New Brunswick.  At all material 
times, Irving Oil GPL either directly or indirectly through an agent or 
subsidiary purchased and/or owned the Shale Liquids that were in the 
process of being shipped by MMAR from New Town, North Dakota to Irving 
Oil’s refinery in St. John, New Brunswick on July 6, 2013 on the Train.  
Irving Oil GPL directly or indirectly, through an agent or subsidiary, 
contracted with MMAR for the shipment of the Shale Liquids on the Train 
and was responsible for the decision to use and/or was aware of the use of 
the Tankers to ship the Shale Liquids.  Irving Oil GPL is not a distinct 
corporate entity performing autonomous business activities, but is instead 
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an entity wholly dominated and controlled by its ultimate parent company, 
Irving Oil; 


 
17.4 Respondent, Irving Oil Operations Limited (“Irving Oil Operations”) is a 


corporation incorporated pursuant to the laws of New Brunswick with its 
head office in St. John, New Brunswick.  At all material times, Irving Oil 
Operations either directly or indirectly through an agent or subsidiary 
purchased and/or owned the Shale Liquids that were in the process of 
being shipped by MMAR from New Town, North Dakota to Irving Oil’s 
refinery in St. John, New Brunswick on July 6, 2013 on the Train.  Irving Oil 
Operations directly or indirectly, through an agent or subsidiary, contracted 
with MMAR for the shipment of the Shale Liquids, and was responsible for 
the decision to use and/or was aware of the use of the Tankers to ship the 
Shale Liquids on the Train.  It is a wholly-owned subsidiary of Irving Oil, and 
is not a distinct corporate entity performing autonomous business activities, 
but is instead an entity wholly dominated and controlled by its ultimate 
parent company, Irving Oil, the whole as appears more fully from a copy of 
an extract from the Registraire des enterprise, produced herein as Exhibit 
R-1D (…); 


 
17.4.1 Respondent, Irving Oil Commercial G.P. (“Irving Oil Commercial”) is a 


corporation incorporated pursuant to the laws of New Brunswick with its 
head office in St. John, New Brunswick.  At all material times, Irving Oil 
Commercial, either directly or indirectly through an agent or subsidiary, 
purchased and/or owned the Shale Liquids that were shipped by Canadian 
Pacific Railway and MMAR from New Town, North Dakota to Irving Oil’s 
refinery in St. John, New Brunswick on July 6, 2013 on the Train.  Irving 
Oil Commercial, directly or indirectly, through an agent or subsidiary, 
contracted with Canadian Pacific Railway and MMAR for the shipment of 
the Shale Liquids and, was responsible for the decision to use and/or was 
aware of the use of, the Tankers to ship the Shale Liquids on the Train.  
Irving Oil Commercial is a wholly-owned subsidiary of Irving Oil and is not 
a distinct corporate entity performing autonomous business activities, but 
is instead an entity wholly dominated and controlled by its ultimate parent 
company, Irving Oil, the whole as appears more fully from a copy of an 
extract from the Registraire des enterprise, produced herein as Exhibit R-
1D.1; 


 
17.5 At all relevant times, the Respondents, Irving Oil, Irving Oil Co., Irving Oil 


GPL, (…) Irving Oil Operations and Irving Oil Commercial G.P (hereinafter 
collectively “Irving Oil”) acted on behalf of each other and exercised control 
over their collective subsidiaries and corporate divisions directly or through 
their subsidiaries with regard to the shipment of the Shale Liquids on the 
Train.  As such, each Irving Oil Respondent is individually as well as 
solidarily liable to the Petitioners and to the members of the Class for their 
injuries, losses and damages; 
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17.5.1  At all relevant times the Irving Oil Respondents had a duty to the 


Petitioners and to the members of the Class to undertake due diligence to 
ensure that the Tankers and locomotives that were used to ship the Shale 
Liquids on the Train were safe and in conformance with all applicable 
safety and regulatory standards for the shipment of highly flammable and 
toxic petroleum products; 


 
The World Fuel Respondents 


 
17.5.2 Respondent, World Fuel Services Corp. is a corporation incorporated 


pursuant to the laws of Florida with its head office located in Miami, 
Florida.  At all material times World Fuel Services Corp. or one of its 
subsidiaries was the seller and/or owner of the Shale Liquids that were 
shipped by Canadian Pacific Railway and MMAR from North Dakota to 
Irving Oil’s refinery in St. John, New Brunswick, and leased the Tankers 
used to carry the oil.  World Fuel Services Corp. exercised control over its 
subsidiaries and corporate divisions and was responsible for the decision 
to use and/or was aware of the use of the Tankers to ship the Shale 
Liquids on the Train; 


 
17.6 Respondent, World Fuel Services, Inc. is a corporation incorporated 


pursuant to the laws of Florida with its head office located in Miami, 
Florida.  At all material times World Fuel Services, Inc., either directly or 
indirectly through one of its subsidiaries and/or in a joint venture with 
Dakota Plains Holdings, Inc., operated trucks which loaded hydrocarbon 
liquids (including the Shale Liquids) received from well-sites and 
transported those liquids to a transload facility1 adjacent to New Town, 
North Dakota.  World Fuel Services Inc. purchased oil from, inter alia, 
Marathon Oil Corporation and Slawson Exploration Company, Inc. and 
was thereafter the seller and/or owner of the Shale Liquids that were (…) 
shipped by Canadian Pacific Railway and MMAR from North Dakota to 
Irving Oil’s refinery in St. John, New Brunswick and leased the Tankers 
used to carry the Shale Liquids on the Train.  World Fuel Services, Inc. is 
not a distinct corporate entity performing autonomous business activities, 
but is instead an entity wholly dominated and controlled by its ultimate 
parent company, World Fuel Services Corp; 


 
17.7 Respondent, World Fuel Services Canada, Inc. is a corporation 


incorporated pursuant to the laws of British Columbia with its head office 
located in Miami, Florida.  At all material times World Fuel Services 
Canada, Inc. either directly or indirectly through one of its subsidiaries was 
the seller and/or owner of the Shale Liquids that were (…) shipped by 
Canadian Pacific Railway and MMAR from North Dakota to Irving Oil’s 


                                                           
1
 “Transloading” is the process of transferring product from one mode of transportation to another, in this 


case, transferring the Shale Liquids were “transloaded” from truck to rail car. 
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refinery in St. John, New Brunswick, and leased the Tankers used to carry 
the Shale Liquids on the Train.  World Fuel Services Canada, Inc. is not a 
distinct corporate entity performing autonomous business activities, but is 
instead an entity wholly dominated and controlled by its ultimate parent 
company, World Fuel Services Inc., the whole as appears more fully from 
a copy of an extract from the Registraire des enterprise, produced herein 
as Exhibit R-1E; 


 
17.8 Respondent Dakota Plains Holdings, Inc. (“Dakota Plains Holdings”) is a 


corporation incorporated pursuant to the laws of Nevada with its head 
office located in Wayzata, Minnesota.  At all material times, Dakota Plains 
Holdings was a subsidiary of and/or affiliate of and/or in a joint venture 
with (…) World Fuel Services Corp. and/or World Fuel Services, Inc., 
and/or World Fuel Services Canada, Inc., and/or engaged in a joint 
venture with World Fuel Services Corp. and/or World Fuel Services, Inc., 
and/or World Fuel Services Canada, Inc. and/or Dakota Plains Holdings  
and operated trucks which loaded hydrocarbon liquids (including the Shale 
Liquids) at well-sites and transported those liquids to a transload facility 
adjacent to New Town North Dakota.  Dakota Plains Holdings, through a 
joint venture, purchased oil from, inter alia, Marathon Oil Corporation and 
Slawson Exploration Company, Inc. and thereafter was the seller, owner 
and shipper of the Shale Liquids that were (…) shipped by Canadian 
Pacific Railway and MMAR from North Dakota to Irving Oil’s refinery in St. 
John, New Brunswick, and leased the Tankers used to carry the Shale 
Liquids on the Train; 


 
17.8.0.1 Respondent Dakota Plains Marketing, LLC (“Dakota Plains Marketing”) 


is a corporation incorporated pursuant to the laws of Minnesota with its 
head office located in Wayzata, Minnesota.  At all material times, 
Dakota Plains Marketing was a wholly-owned subsidiary of and/or 
affiliate of and/or in a joint venture with Dakota Plains Holdings.  Dakota 
Plains Marketing currently holds 50% of the assets of DPTS Marketing 
LLC, as described; 


 
17.8.0.2 Respondent DPTS Marketing LLC (“DPTS Marketing”) is a corporation 


incorporated pursuant to the laws of Minnesota with its head office 
located in Wayzata, Minnesota.  At all material times, DPTS Marketing 
was a joint venture of Dakota Plains Marketing and Petroleum 
Transport Solutions, LLC.  DPTS Marketing was responsible for the 
purchase, sale, storage, transport, and marketing of hydrocarbons 
produced within North Dakota to or from refineries and other end-users 
or persons and to conduct trading activities;  


 
17.8.0.3 Respondent Dakota Plains Transloading, LLC (“Dakota Plains 


Transloading”) is a corporation incorporated pursuant to the laws of 
Minnesota with its head office located in Wayzata, Minnesota.  At all 
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material times, Dakota Plains Transloading was a wholly-owned 
subsidiary of Dakota Plains Holdings.  Dakota Plains Transloading is 
responsible for the purchase, sale, storage, transport, and marketing of 
hydrocarbons produced within North Dakota to or from refineries and 
other end-users or persons and to conduct trading activities, including 
the loading of hydrocarbons onto the Tankers in the facility located in 
New Town, North Dakota; 


 
17.8.0.4 Respondent Dakota Petroleum Transport Solutions, LLC (“Dakota 


Petroleum Transport”) is a corporation incorporated pursuant to the 
laws of Minnesota with its head office located in Wayzata, Minnesota.  
At all material times, Dakota Petroleum Transport was a wholly-owned 
subsidiary of Dakota Plains Holdings.  Dakota Petroleum Transport is a 
joint venture of Dakota Plains Transloading and Petroleum Transport 
Solutions, LLC which is responsible for the purchase, sale, storage, 
transport, and marketing of hydrocarbons produced within North Dakota 
to or from refineries and other end-users or persons and to conduct 
trading activities including the loading of hydrocarbons onto the Tankers 
in the facility located in New Town, North Dakota; 


 
17.8.1 Respondent Western Petroleum Company (“Western Petroleum”) is a 


corporation incorporated pursuant to the laws of Minnesota with its head 
office located in Eden Prairie, Minnesota.  At all material times, Western 
Petroleum Company was a subsidiary of World Fuel Services Corp. and/or 
World Fuel Services, Inc., and/or World Fuel Services Canada, Inc. 
Western Petroleum Company leased the Tankers which transported the 
Shale Liquids from North Dakota to Irving Oil’s refinery in St. John, New 
Brunswick from third-party lessors, as identified below; 


 
17.8.2 Respondent Petroleum Transport Solutions, LLC (“Petroleum Transport 


Solutions”) is a corporation incorporated pursuant to the laws of Minnesota 
with its head office located in Eden Prairie, Minnesota.  At all material 
times, Petroleum Transport Solutions was a wholly-owned subsidiary of 
World Fuel Services Corp. and/or World Fuel Services, Inc., and/or World 
Fuel Services Canada, Inc.  Petroleum Transport Solutions holds 50% of 
the assets of DPTS Marketing; 


 
17.8.3 Respondent Strobel Starostka Transfer LLC (“Strobel Starostka”) is a 


corporation incorporated pursuant to the laws of Nebraska with its head 
office located in Clarks, Nebraska.  At all material times, Strobel Starostka 
was a party to a contract with Dakota Petroleum Transport and 
transloaded the Shale Liquids into the Tankers that were shipped by 
Canadian Pacific Railway and MMAR from North Dakota to Irving Oil’s 
refinery in St. John, New Brunswick;  
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17.8.4 Respondents Dakota Plains Holdings, Dakota Plains Marketing, DPTS 
Marketing, Dakota Plains Transloading, Dakota Petroleum Transport, 
Western Petroleum, Petroleum Transport Solutions and Strobel Starostka 
collectively owned and operated trucks that loaded produced hydrocarbon 
liquids (including the Shale Liquids) at well-sites and transported those 
liquids to a transload facility adjacent to New Town, North Dakota, and 
were thereafter the sellers, owners and shippers of the Shale Liquids that 
were shipped by Canadian Pacific Railway and MMAR from North Dakota 
to Irving Oil’s refinery in St. John, New Brunswick, and were the lessees of 
the Tankers used to carry the Shale Liquids on the Train;   


 
17.9    At all relevant times, the Respondents, World Fuel Services Corp., World 


Fuel Services, Inc., World Fuel Services Canada, Inc., Dakota Plains 
Holdings (…), DPTS Marketing, Dakota Plains Marketing, Dakota Plains 
Transloading, Dakota Petroleum Transport, (…) Western Petroleum (…), 
Petroleum Transport Solutions, and Strobel Starostka (hereinafter 
collectively “World Fuel”) acted on behalf of each other and exercised 
control over their collective subsidiaries and corporate divisions either 
directly or through their subsidiaries with regard to the shipment of the 
Shale Liquids on the Train.  As such, each World Fuel Respondent is 
individually as well as solidarily liable to the Petitioners and to the 
members of Class for their injuries, losses and damages, the whole as 
appears more fully from a copy of the 10-Q SEC Filing of Respondent 
Dakota Plains Holding, Inc., produced herein as Exhibit R-1E.1; 


 
17.10  Unless the context indicates otherwise, all Irving Oil Respondents and 


World Fuel Respondents will be referred to collectively as the “Oil 
Respondents” for the purposes hereof; 


 
The Oil Producer Respondents 


 
17.10.0.1  Respondent, Marathon Oil Corporation ("MRO") is a multinational oil 


and gas exploration and production corporation incorporated pursuant 
to the laws of Delaware, with its head office located in Houston, 
Texas.  At all material times, MRO had assets valued at $35 billion 
and annual revenues in excess of $15 billion.  MRO, directly or, 
through one of its subsidiaries, owned and/or operated and/or had the 
drilling rights for the oil wellheads in the Bakken Region of North 
Dakota that produced the Shale Liquids (hereinafter, the “Wellheads”);  


 
17.10.0.2  At all material times, MRO produced the Shale Liquids that were 


shipped from North Dakota to Irving Oil’s refinery in St. John, New 
Brunswick.  At all material times, World Fuel Services listed MRO 
among the sellers/offerors of the crude oil purchased immediately prior 
to the Train Derailment; 
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17.10.0.3  At all material times, MRO, as the owner of/operator of/holder of 
drilling rights to the Wellheads, was an “offeror of hazardous material 
for transportation in commerce” within the meaning of section 171.1 of 
the United States Department of Transportation Pipeline and 
Hazardous Materials Safety Administration’s Code of Federal 
Regulations Subchapter C sections 171-180 (“HMR”) and was 
responsible for determining the hazard class of the hazardous 
materials and placing the appropriate placards denoting the risk 
designations on the holding tanks at the Wellheads which held the 
Shale Liquids until they were transferred to the Tankers for transport 
at the transload facility.  MRO’s hazard classification of the Shale 
Liquids would ultimately indicate to the World Fuel Respondents, the 
Oil Respondents and the Rail Respondents, the hazard class of the 
Shale Liquids; 


 
17.10.0.4  Respondent, Slawson Exploration Company, Inc. (“Slawson”) is an oil 


and gas exploration and production corporation incorporated pursuant 
to the laws of Kansas, with its head office in Kansas.  At all material 
times, Slawson directly, or through one of its subsidiaries, owned 
and/or operated and/or had the drilling rights for the Wellheads; 


 
17.10.0.5  At all material times, Slawson produced the Shale Liquids that were 


being shipped from North Dakota to Irving Oil’s refinery in St. John, 
New Brunswick.  At all material times, World Fuel Services listed 
Slawson among the sellers/offerors of the crude oil purchased 
immediately prior to the Train Derailment; 


 
17.10.0.6  At all material times, Slawson, as the owner of/operator of/holder of 


drilling rights to the Wellheads, was an “offeror of hazardous material 
for transportation in commerce” within the meaning of section 171.1 of 
the HMR and was responsible for determining the hazard class of the 
hazardous materials and placing the appropriate placards denoting the 
risk designations on the holding tanks at the Wellheads which held the 
Shale Liquids until they were transferred to the Tankers for transport 
at the transload facility.  Slawson’s hazard classification of the Shale 
Liquids would ultimately indicate to the World Fuel Respondents, the 
Oil Respondents and the Rail Respondents, the hazard class of the 
Shale Liquids; 


 
17.10.0.7  Unless the context indicates otherwise, MRO and Slawson will be 


referred to collectively as the “Oil Producer Respondents” for the 
purposes hereof; 
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The Lessor Respondents 
 


17.10.1 Respondent Union Tank Car Company, (“Union Tank”), is a corporation 
incorporated pursuant to the laws of Delaware, with its head office 
located in Chicago, Illinois.  At all material times, Union Tank was the 
lessor/supplier of the Tankers leased by Western Petroleum which 
transported Shale Liquids from New Town, North Dakota towards St. 
John, New Brunswick on July 6, 2013 on the Train.  Union Tank was 
either responsible for or was aware of the decision to use the Tankers to 
ship the Shale Liquids on the Train and of the decision to transport the 
Tankers along inadequate and deficient railways operated by the Rail 
World Respondents, as described herein; 


 
17.10.2 Respondent Trinity Industries, Inc., (“Trinity Industries”), is a corporation 


incorporated pursuant to the laws of Delaware, with its head office 
located in Dallas, Texas.  At all material times, Trinity Industries or a 
subsidiary thereof was the lessor/supplier of the Tankers leased by 
Western Petroleum which transported Shale Liquids from New Town, 
North Dakota towards St. John, New Brunswick on July 6, 2013 on the 
Train.  Trinity Industries was either responsible for or was aware of the 
decision to use the Tankers to ship the Shale Liquids on the Train and of 
the decision to transport the Tankers along inadequate and deficient 
railways operated by the Rail World Respondents, as described herein; 


 
17.10.3 Respondent Trinity Rail Group, LLC, (“Trinity Rail”), is a corporation 


incorporated pursuant to the laws of Delaware, with its head office in 
Dallas, Texas and it is a subsidiary of Trinity Industries.  At all material 
times, Trinity Rail was the lessor/supplier of the Tankers leased by 
Western Petroleum which transported Shale Liquids from New Town, 
North Dakota towards St. John, New Brunswick on July 6, 2013 on the 
Train.  Trinity Rail was either responsible for or was aware of the 
decision to use the Tankers to ship the Shale Liquids on the Train and of 
the decision to transport the Tankers along inadequate and deficient 
railways operated by the Rail World Respondents, as described herein; 


 
17.10.3.1 Respondent Trinity Rail Leasing 2012 LLC (“Trinity Rail Leasing”), is a 


corporation incorporated pursuant to the laws of Delaware, with its head 
office in Dallas, Texas and it is a subsidiary of Trinity Industries.  At all 
material times, Trinity Rail Leasing was the lessor/supplier of the 
Tankers leased by Western Petroleum which transported Shale Liquids 
from New Town, North Dakota towards St. John, New Brunswick on 
July 6, 2013 on the Train.  Trinity Rail Leasing was either responsible 
for or was aware of the decision to use the Tankers to ship the Shale 
Liquids on the Train and of the decision to transport the Tankers along 
inadequate and deficient railways operated by the Rail World 
Respondents, as described herein; 
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17.10.4 At all relevant times, the Respondents Trinity Rail, (…) Trinity Industries 


and Trinity Rail Leasing (hereinafter collectively “Trinity”) acted on behalf 
of each other and exercised control over their collective subsidiaries and 
corporate divisions directly or through their subsidiaries with regard to the 
shipment of the Shale Liquids on the Train.  As such, each Trinity 
Respondent is individually as well as solidarily liable to the Petitioners 
and to the members of the Class for their injuries, losses and damages; 


 
17.10.5 Respondent General Electric Railcar Services Corporation, (“GE Rail 


Services”), is a corporation incorporated pursuant to the laws of 
Delaware, with its head office in Chicago, Illinois.  At all material times, 
GE Rail Services was the lessor/supplier of the Tankers leased by 
Western Petroleum which transported Shale Liquids from New Town, 
North Dakota towards St. John, New Brunswick on July 6, 2013 on the 
Train.   GE Rail Services was either responsible for or was aware of the 
decision to use the Tankers to ship the Shale Liquids on the Train and of 
the decision to transport the Tankers along inadequate and deficient 
railways operated by the Rail World Respondents, as described herein; 


 
17.10.6 Unless the context indicates otherwise, the Union Tank, Trinity, and GE 


Rail Services Respondents will be referred to collectively as the “Lessor 
Respondents”; 


 
17.10.7 Respondent Canadian Pacific Railway (“CP Rail”) is a Canadian Railway 


Company, federally incorporated with its head office in Calgary, Alberta. 
At all material times, CP Rail subcontracted the transport of the Shale 
Liquids on the Train to the Rail World Respondents; 


 
17.11    All of the Respondents, whether directly or indirectly, are significantly 


involved in the train derailment that took place on July 6, 2013 in Lac-
Mégantic, Quebec; 


 
C) The Situation 
 
18. Please note that the facts presented herein are as known currently.  As new 


facts emerge throughout the various investigations of the governmental 
bodies, the Petitioners reserve their right to amend so as to update this 
section; 


 
The Highly Combustible Shale Liquids 
 
a) Background: The Source and Extraction of the Shale Liquids 
 
18.0.1 The Shale Liquids originated in the Bakken formation which is a rock 


formation of approximately 520,000 square kilometres of the subsurface 
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underlying parts of North Dakota, Montana, Saskatchewan and Manitoba.  
Crude oil is typically extracted from the Bakken formation as well as from 
other adjacent hydrocarbon-bearing formations through horizontal wells in 
the natural fractures in the rock formation or through the use of hydraulic 
fracturing (hereinafter “Fracking”);  


 
18.0.2  Fracking is the artificial fracturing of the rock formation, accomplished 


through the high pressure injection of sand, water and chemicals (which can 
include, inter alia, hydrochloric acid and ethylene glycol), in an attempt to 
release trapped oil and allow it to flow into the well;  


 
18.0.3  Bakken oil production yields not only highly sought-after crude oil, but 


also a significant amount of volatile vapours, gases and light liquids, 
including propane, butane, pentane and natural gasoline.  When left in their 
combined state, these gases and liquids can become extremely explosive, 
even at relatively low ambient temperatures.  Some of these gases may be 
burned off – or flared off– at the well-head, but others remain in the extracted 
well product.  The degree to which these volatile vapours, gases and light 
liquids, including propane, butane, pentane and natural gasoline are 
permitted to remain in the extracted well product is controlled by the oil 
producers as described in more detail below, the whole as appears more 
fully from a copy of a PowerPoint presentation prepared by MRO dated 
March 23, 2010, produced herein as Exhibit R-1E.2; 


 
18.0.4  Following extraction, the stream of raw well production will include the 


crude oil, the light end liquids and the gases that were not flared, along with 
the materials and by-products of the Fracking process.  These products are 
then mechanically separated into three (3) streams: produced salt water, 
gases and petroleum liquids, which include condensates, certain natural gas 
liquids and light oil.  Depending on the effectiveness and appropriate 
calibration of the separation equipment which is controlled by the oil 
producers, varying quantities of gases are dissolved and/or mixed into the 
liquids, which are then transported from the separation equipment to the well-
pad storage tanks; 


 
b) Dramatic Expansion in the Shipment of Crude Oil by Rail  
 
18.0.5  In recent years and, in significant part as a result of the growth of oil 


production from the Bakken region, crude oil shipments have become the 
fastest growing of all hazardous materials shipped by rail in the United States 
(hereinafter, the “U.S.”), with crude oil originations having increased 443% 
since 2005, the whole as appears more fully from a copy of the 
correspondence from the Federal Railroad Administration to the American 
Petroleum Institute dated July 29, 2013, produced herein as Exhibit R-1E.3; 
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18.0.6  Canada has experienced an even greater dramatic increase in the 
volume of crude oil carried by rail.  Specifically, there has been a 28,000% 
increase in the amount of oil shipped via rail since 2009, increasing from 500 
carloads in 2009, to an estimated 140,000 carloads in 2013, the whole as 
appears more fully from a copy of a CTV News article entitled “Quebec 
Disaster: Oil shipments by rail have increased 28,000 per cent since 2009” 
dated July 7, 2013, produced herein as Exhibit R-1E.4; 


 
c) Hazard Classification: The Misclassification of the Shale Liquids 
 
18.0.7  Oil producers are required to determine the appropriate hazard 


classification of their oil production at various stages in the process and for 
various purposes.  For example, the well-pad storage tanks need to carry 
diamond shaped warning placards to reflect the appropriate hazard 
classification of their contents.  These placards typically conform with the 
National Fire Protection Agency’s Standard System for the Identification of 
the Hazards of Materials for Emergency Response (“NFPA 704”), which 
provides levels of risk in 4 categories as is depicted below: on the left in blue 
is the risk to human health, at the top right in red is the risk of flammability, 
on the right in yellow is the risk of reactivity and on the bottom in white is any 
additional risk, such radioactivity.  All of these risks are allocated on a scale 
of 1 to 4, with 1 being the lowest level of risk and 4 being the highest; 


 
 
18.0.8  In addition, as “offeror[s] of hazardous material for transportation in 


commerce”, oil producers are responsible for knowing the composition of 
their product and properly classifying the hazardous material in compliance 
with the standards set out by in the HMR.   In particular, the regulations 
provide that crude oil, as a flammable liquid is included in Class 3, while 
Class 4 materials include spontaneously combustible materials; 
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18.0.9  Class 3 flammable liquids being offered for transportation in commerce 
are further sub-categorized for risk into one of three packing groups (“PG”) 
based on the substance’s initial boiling point, absolute pressure and flash 
point with PG I representing the highest level of risk and PG III representing 
the lowest level of risk.  These classification standards are consistent 
between the U.S. regulations (the HMR) and the applicable Canadian 
regulations, as set out in the Transportation of Dangerous Goods 
Regulations, Part II, SOR/2008-34; 


 
18.0.10 Material Safety Data Sheets (“MSDS”s)2 for Bakken Oil prepared by 


other Canadian oil companies, more specifically, Cenovus Energy Inc. 
(“Cenovus”) in November, 2012 and Enbridge Pipelines Inc. (“Enbridge”) in 
June, 2011, indicate an NFPA flammability risk level of 4; however, several 
well-pad storage tanks operated by MRO and Slawson in the Bakken region 
were placarded with a flammability risk of 3, the whole as appears more fully 
from a copy of the Cenovus Energy Inc. MSDS dated November 2, 2012, a 
copy of the Enbridge Pipelines Inc. MSDS dated 06/08/2011, produced 
herein as Exhibits R-1E.5, and R-1E.6 respectively; 


 
18.0.11 Further, the Cenovus MSDS classified the Bakken oil as PG I and the 


Enbridge MSDS classified the Bakken oil as PG II; however, according to the 
TSBC’s investigation (discussed in greater detail below), all cargo on the 
Tankers was billed out as lower risk PG III product, the whole as appears 
more from a copy of the Rail Safety Advisory Letter to Transport Canada 
from the TSBC, dated September 11, 2013 produced herein as Exhibit R-
1E.7; 


 
18.0.12 There is a positive duty to properly label substances and disclose 


chemical identities on the basis of physic-chemical, health and/or 
environmental risk.  In Canada, the program known as the Workplace 
Hazardous Materials Information System (“WHMIS”) establishes the 
requirements for MSDS’s and is federally-administered by Health Canada 
under Part II of the Hazardous Products Act, R.S.C., 1985, c. H-3, (the 
“Hazardous Products Act”); 


 
d) Concerns about Bakken oil prior to the Derailment and the “Bakken Blitz”  
 
18.0.13  While Bakken oil was historically considered “sweet” oil, meaning that it 


is typically not infused with high levels of, toxic, highly flammable, corrosive 
and explosive hydrogen sulfide (“H2S”), there have been increasing 
observations of  elevated levels of H2S  in Bakken oil.  The range of concerns 
and risks associated with H2S and crude oil was well-known in the oil and 
gas industry prior to the Train Derailment, the whole as appears more fully 
from a copy of the PowerPoint presentation prepared by Irving Oil with 


                                                           
2
 Material safety data sheets (“MSDS”s) are a widely used system from cataloging information on 


chemicals, chemical compounds, and chemical mixtures. 
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respect to issues of quality control in crude oil transported by rail, produced 
herein as Exhibit R-1E.8;  


 
18.0.14 In Canada, H2S is a substance on the Ingredient Disclosure List, 


SOR/88-64, which is established by the Governor in Council pursuant to 
section 17(1) of the Hazardous Products Act.  There are disclosure 
requirements in the Hazardous Products Act when H2S is at a 
concentration/weight of 1%, the whole as appears more fully from a copy of 
an extract of the Ingredient Disclosure List, produced herein as Exhibit R-
1E.9; 


 
18.0.15  Among the sources of this H2S contamination in the Bakken oil are the 


adjacent rock formations which are being targeted for Fracking to increase oil 
production.  One of these targets is the Lodgepole formation which has 
significant oil reserves, but is also part of the Madison formation which is well 
known for the presence of H2S, such that disruption of the Lodgepole 
formation to release the oil is very likely to also release the H2S from the 
Madison formation; 


 
18.0.16  The concern about H2S in petroleum products sourcing out of North 


Dakota was of such concern prior to the Train Derailment that common 
carrier pipelines servicing the Bakken region set strict limits on the H2S 
concentration permitted in the product.  These levels were set at between 5 
and 10 ppm, the whole as appears more fully from a copy of the Order 
Accepting Tariff Filing by the U.S. Federal Energy Regulatory Commission 
(“FERC”) dated June 6, 2013, produced herein as Exhibit R-1E.10; 


 
18.0.17  In order to meet this standard, the crude oil being extracted with higher 


H2S concentrations would need to either be blended in order to dilute the H2S 
level or be transported by alternate means, i.e. by rail; 


 
18.0.18  In addition to the known risk of high H2S concentrations in the oil 


extracted from the general area, other serious concerns were also mounting 
about the content of the crude oil coming from the North Dakota Bakken and 
its appropriate hazard classification; 


 
18.0.19  Indeed, in the months preceding the Train Derailment, local U.S. 


regulatory authorities had safety concerns about transporting crude oil from 
the Bakken region by rail.  As a result of these concerns,  “Operation 
Classification” or the “Bakken Blitz” was launched, a strategy which was to 
involve attending unannounced at fuel-loading sites, where the oil is 
transferred onto rail cars, to inspect and to test the oil to see whether it was 
more volatile than represented, to see whether the Shale Liquids were being 
appropriately classified and placarded and to ensure that sufficient 
precautions were being taken by producers, transporters, shippers and 
railways to ensure safe transport of petroleum liquids;  
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18.0.20  The planning for these inspections began in March of 2013, based on 


previous audits conducted by the U.S. Federal Railroad Administration 
(“FRA”) and field observations by the U.S. Pipeline and Hazardous Materials 
Safety Administration (“PHMSA), which had uncovered inconsistencies with 
crude oil classification.  Unfortunately, this operation did not begin until after 
the Train Derailment, the whole as appears more fully from a copy of the 
Globe and Mail article entitled “U.S. officials were probing safety of Bakken 
oil months before Lac-Mégantic” dated August 29, 2013, produced herein as 
Exhibit R-1E.11; 


 
e) The Role of the Oil Producer Respondents  
 
18.0.21  World Fuel listed MRO and Slawson as the exclusive producers in its oil 


purchases from oil wells around the Fort Berthold Reservation in North 
Dakota in or around June of 2013, i.e. immediately prior to the Train 
Derailment; 


 
18.0.22  As the operators of the wells and as “offerors of hazardous materials for 


transportation in commerce”, Respondents MRO and Slawson were 
responsible for testing and determining the composition and content of the 
petroleum liquids that they were ultimately offering for sale and 
transportation;  


 
18.0.23 This inquiry should have resulted in posting accurate signage on the 


post-production storage tanks containing the Shale Liquids and should have 
provided accurate information so that the appropriate PG classification would 
be allocated to the Shale Liquids by subsequent parties involved in the 
transportation of the Shale Liquids; 


 
18.0.24  Notwithstanding that Bakken oil had regularly been found to contain high 


levels of volatile gases and light liquids, that elevated concentrations of H2S 
had been detected in wells adjacent to those from which the Shale Liquids 
were drawn, and the flammability and transportation risk classifications for 
Bakken oil in the MSDSs prepared by other oil companies (i.e. NFPA 
flammability risk of 4 and PG I or II), observations of well-pad storage tanks 
operated by MRO and Slawson even after the Train Derailment indicated a 
hazard classification of only 3 for flammability and the Shale Liquids were 
billed out as being PG III product; 


 
18.1 Prior to July 5, 2013, Irving Oil contracted with World Fuel for the purchase 


and transport of Shale Liquids, known by all of the Respondents to be 
obtained from the Bakken formation in North Dakota.  As noted above, these 
Shale Liquids were known to the Respondents to be a highly flammable and 
therefore hazardous substance (…); however, from the point of extraction to 
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the point of explosion in Lac-Mégantic, these risks were inadequately 
signaled and inadequate precautions were taken to ensure safe transport; 


 
18.1.0.1 The Shale Liquids were mixed with other volatile substances and/or 


contained other chemical components that were highly flammable and not 
typically found in crude oil, the whole as appears more fully from a copy the 
Globe and Mail article entitled “Blast Probe Turns to Oil Composition” dated 
July 19, 2013, produced herein as Exhibit R-1F;  
 


18.1.1 All Respondents knew or ought to have known that the Shale Liquids were 
much more volatile, explosive and combustible than typical crude oil, that 
they were a highly flammable mixture of multiple petroleum substances, 
including hydrogen sulfide gas. The Respondents knew or ought to have 
known that extra precautions had to be taken in order to ensure the safe 
transport of the Shale Liquids by the Train; 


 
18.2  In order to deliver the Shale Liquids to their purchaser, World Fuel 


contracted with CP Rail to transfer the Shale Liquids from New Town, North 
Dakota to Montreal, Quebec. CP Rail further subcontracted to MMAR to 
transport the Shale Liquids from Montreal, Quebec to a rail company in New 
Brunswick owned by Irving Oil, which would then transport the Shale Liquids 
to Irving Oil’s refinery in St. John, New Brunswick.  Western Petroleum 
leased the Tankers from the Lessor Respondents for this purpose; 


 
18.3  On or about July 5, 2013, the CP Rail train reached Côte Saint-Luc, 


Quebec, where the carriage of the 72 Tankers was transferred to 
Respondent MMAR; 


 
18.4 The MMAR track upon which the Train was travelling was an “excepted 


track”. Trains travelling on this track could only travel approximately 10 
km/hour and could not carry hazardous materials; 


 
 The Train Derailment 


 
19. On July 5, 2013, at approximately 11:25 PM, Respondent Harding, the one 


(1) engineer employed by Respondent MMAR to operate the Train, parked 
and tied down the Train in the town of Nantes, Québec, for a stopover en 
route to the province of New Brunswick, the whole as appears more fully 
from a copy of the Montreal, Maine and Atlantic Railway (MMAR) Press 
Release entitled “Derailment in Lac-Mégantic, Quebec” dated July 6, 2013, 
produced herein as Exhibit R-2; 
 


20. The Train was comprised of the 72 DOT-111 tank cars, each carrying 
113,000 litres (“the Tankers”) of the Shale Liquids, and of 5 locomotive units 
(hereinafter collectively referred to as the “Train”), the whole as appears 
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more fully from a copy of the National Post graphic article entitled “The Night 
a Train Destroyed a Town”, produced herein as Exhibit R-3; 


 
21. The estimated 9,975 ton Train was parked approximately 11 kilometers west 


of Lac-Mégantic, Québec, on the main rail line at an elevation point of 515 
meters on an incline of approximately 1.2%; 


 
22. Respondent Harding claims to have tied down the Train and turned off four of 


the five engines, leaving on the lead engine #5017 to ensure that the air 
brake system continued to operate, the whole as appears more fully from a 
copy of the Wall Street Journal article entitled “Brakes Cited in Quebec 
Wreck” dated July 10, 2013, produced herein as Exhibit R-4; 


 
23. Respondent Harding failed to apply any or insufficient hand brakes, thereby 


failing to act in accordance with existing requirements, regulations, and 
policy; 


 
24. Respondent Harding, the only employee assigned to operate the Train, then 


left at approximately 11:25 PM and went to a local hotel for the night, leaving 
the train unattended.  The Train was emitting smoke at that time; 


 
25. At approximately 11:30 PM, residents of Nantes noticed a significant amount 


of smoke coming from the Train’s first locomotive, and called 9-1-1; 
 
26. At approximately 11:45 PM, the Nantes fire department arrived on the scene 


to extinguish a small fire in the locomotive, reportedly caused by a ruptured 
oil or fuel line in the locomotive.  In accordance with procedure, the fire 
department turned off the running engine so as to prevent the fire from 
accessing the engine’s fuel; 


 
27. At approximately 11:50 PM, the fire was reported to rail traffic control and 


Respondent MMAR dispatched two (2) track maintenance employees 
(“MMAR Representatives”) to the scene.  Neither Respondent Harding nor 
another properly qualified engineer attended ; 


 
28. By 12:15 AM on July 6, 2013, the blaze was completely extinguished and the 


firefighters left the Train in the custody of the MMAR Representatives, who 
either failed to take any, or failed to take adequate measures in the 
emergency situation to ensure that the Train was safely secured. In addition, 
they failed to request or to bring the situation to the attention of Harding or 
any other qualified engineer to ensure the safety and security of the Train, 
particularly its braking system. Instead, they simply left without taking 
appropriate and necessary measures to secure the Train;  
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29. At approximately 12:56 AM, after the emergency responders had left and, 
while no MMAR Representatives were present, the Train began to move 
downhill along the track towards the town of Lac-Mégantic; 


 
30. At approximately 1:14 AM, the Train derailed at the Rue Frontenac road 


crossing in Lac-Mégantic and crashed into the downtown core and business 
centre of the town, incinerating and killing almost fifty (50) people (hereinafter 
referred to as the “Train Derailment”); 


 
31. Between 1:15 AM and 4:00 AM, several tanker cars caught fire and the 


highly flammable tank cars filled with Shale Liquids exploded, decimating the 
entire area.  The explosions continued for several hours as 2,000 residents 
were evacuated from the area to prevent further deaths (hereinafter referred 
to as the “Explosion”), the whole as appears more fully from a copy of the 
National Post article entitled “Death Toll Rises to 13 with Dozens More Still 
Missing” dated July 9, 2013, produced herein as Exhibit R-5; 


 
32. In the aftermath of the Train Derailment and Explosion, 47 deaths have been 


confirmed and 3 people suspected to have died in the explosion remain 
missing.  Numerous people also sustained extensive physical injuries as a 
result of the blasts;  


 
33. At least thirty (30) buildings owned and/or leased by Class Members were 


destroyed in the downtown “red zone” and at least 20 people lost their 
homes; 


 
34. The (…) TSBC and the Sûreté du Québec (“SQ”) have both launched 


investigations into the causes of the Train Derailment, the whole as appears 
more fully from a copy of the Transportation Safety Board of Canada’s Rail 
Investigation Report entitled “Railway investigation R13D0054” dated July 
12, 2013 and from a copy of the Globe and Mail article entitled “Police signal 
there are sufficient grounds for charges in Lac-Mégantic” dated July 9, 2013, 
produced herein, en liasse, as Exhibit R-6; 


 
35. On July 10, 2013, Rail World Respondents, through their chairman and 


president admitted responsibility for the Train Derailment, destruction and 
deaths caused by the Train Derailment, explosion and fire. Respondent 
Edward Burkhardt gave an impromptu press conference to the media in Lac-
Mégantic, in which he was asked by a reporter: “You don’t accept full 
responsibility for this?”, his answer was the following: 


 
“I didn’t say that, you see people are always putting words in my 
mouth, please, I did not say that, we think we have plenty of 
responsibility here, whether we have total responsibility is yet to 
be determined. We have plenty of it. We’re going to try to help 
out with everything that we can in this community, working 
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through the city and the Red Cross to do our best to meet our 
obligation to make repairs and put people back in homes and 
things like that.” 


 
And when asked about the application of the brakes on the Train, 
Respondent Burkhardt replied: 
 


“This was a failure of the brakes; it’s very questionable whether 
the brakes- the hand brakes- were properly applied on this train. 
As a matter of fact, I’d say they weren’t or we wouldn’t have had 
this incident [...] I don’t think the employee removed brakes that 
were set; I think they failed to set the brakes in the first place. We 
know the brakes were applied properly on a lot of the locomotive. 
The fact that when the air-brakes released on the locomotive, 
that the train “ran away”, would indicate that the hand brakes on 
the balance of the train were not properly applied. It was our 
employee that was responsible for setting an adequate number 
of hand brakes on the train.” 


 
The Respondent MMAR’s Poor Safety Record 


 
35.1 At all material times, the Rail World Respondents had a duty to ensure that 


MMAR operated safely, that each train operated by MMAR including the 
Train was adequately staffed to ensure the safety of all goods transported, 
and that MMAR’s accident and incident rate was not higher than national 
averages, and it failed in all of these duties; 


 
36. Since 2003, Respondent MMAR has reported 129 accidents, including 14 


main track derailments and 4 collisions, according to Canada’s 
Transportation Safety Board (Exhibit R-6), making it one of the most unsafe 
railway operators in North America; 


 
37. In the United States, Respondent MMAR has reported 23 accidents, injuries 


and other mishaps from 2010 to 2012, according to Federal Railroad 
Administration data, the whole as appears more fully from a copy of the Wall 
Street Journal article entitled “Runaway Quebec Train's Owner Battled Safety 
Issues” dated July 9, 2013, produced herein as Exhibit R-7; 


 
38. In 2012, Respondent MMAR had an average of 36.1 occurrences per million 


miles, while the national average was 14.6. Between 2003 and 2011, the 
company's rate ranged between 23.4 and 56 incidents per million miles, 
while the national average ranged between 15.9 and 19.3, according to 
Federal Railroad Administration data (Exhibit R-7); 


 
39. Several of these incidents involved brakes that failed or were not properly 


activated, resulting in the train rolling away unmanned; 
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40. For example, in February 2010, a train of 3 MMAR locomotives were left 


unattended in Brownville Junction, Maine.  The air brakes failed and the train 
rolled down a hill and crashed, causing physical injury and spilling more than 
1,100 litres of fuel, the whole as appears more fully from a copy of the 
Bureau of Remediation & Waste Management report number B-97-2013, 
produced herein as Exhibit R-8; 


 
41. On June 11, 2013, a MMAR train derailed in Frontenac, Quebec, just east of 


Lac Mégantic and spilled 13,000 litres of diesel fuel, the whole as appears 
more fully from a copy of the La Presse article entitled “Déversement de 13 
000 litres de diesel à Frontenac, près de Lac-Mégantic” dated June 11, 2013, 
produced herein as Exhibit R-9; 


 
The Rail World Respondents’ Cutbacks 


 
42. In 2003, Respondent Rail World bought the Bangor & Aroostook Railroad, 


which spans approximately 1200 kilometers of regional rail track in Maine, 
Vermont and Canada, and renamed it Montreal, Maine and Atlantic Railway 
Inc.; 


 
43. From the beginning, Respondent MMAR suffered many financial difficulties, 


largely due to decreases in the lumber and pulp-and-paper industries that 
once sustained it, the whole as appears more fully from a copy of The 
Gazette article entitled “Railway companies cutting back crew” dated July 10, 
2013, produced herein as Exhibit R-10; 


 
44. Following the takeover, employee wages were drastically cut in order to save 


costs.  Cuts and layoffs continued in 2006 and again in 2008, the whole as 
appears more fully from a copy of The Ottawa Star article entitled “Lac 
Megantic: Railway's history of cost-cutting” dated July 11, 2013, produced 
herein as Exhibit R-11; 


 
45. Respondent MMAR, contrary to industry standards, reduced its locomotive 


crews by half, replacing two (2) workers with a single employee in charge of 
an entire train.  In North America, most train operators, including two of 
Canada’s largest -Canadian National Railway Ltd. and Canadian Pacific 
Railway Ltd- use two staff to operate one train (Exhibit R-7).  In particular, it 
had a special duty to ensure the usage of adequate train crews of at least 
two (2) engineers when transporting highly flammable Shale Liquids through 
urban and residential areas; 


 
46. In 2010, Respondent MMAR sold 375 kilometers of rail line in Maine to the 


state itself for close to $20.1 million, citing economic hardship (Exhibit R-7); 
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47. In 2012, Respondent MMAR’s finances had somewhat improved after years 
of operating losses, in part due to the new business of shipping petroleum 
products to Irving Oil in Saint John, New Brunswick, where the Train was 
headed before the Train Derailment; 


 
48. In order the keep costs at a minimum and the company profitable, 


Respondent MMAR began outfitting its trains with remote-control 
communications technology systems and employing other cost-cutting 
tactics, such as employee cutbacks, with complete disregard for industry 
safety and security practices when transporting inherently dangerous goods; 


 
49. These cutbacks demonstrate a serious and concerted preoccupation with 


finances at the expense of the necessary safety and security policies that 
should have been the primary concern of the Respondents;  


 
50. The policies pertaining to the transportation of goods by rail and the 


implementation of such policies by Respondent MMAR emanate from 
Respondent Rail World, of which Respondent Burkhardt is President and 
Chief Executive Officer; 


 
51. All directives concerning the number of employees required to operate the 


Train, the number and manner in which the hand brakes are to be applied, 
the decisions to leave the Train unattended, the lack of safety and security 
measures or procedures are dictated and enforced by Respondent Rail 
World and its alter ego, Respondent Burkhardt in his capacity as President 
and Chairman of the Board, at his sole unfettered discretion; 


 
52. Canada’s rail industry is largely self-regulating, allowing rail corporations 


such as Respondent Rail World to implement and enforce their own 
guidelines and standards.  Because of the lack of regulation in this industry, it 
is impossible to know whether these corporations actually implemented these 
protocols and, if so, whether they actually adhered to their safety protocols; 


 
53. Respondent Burkhardt, through Respondent Company Rail World maintains 


authority, control, decision making and governing power over all the 
subsidiary and affiliated corporations including Respondents Rail World 
Holdings, MMAR, Earlston, Pea Vine, MMAC, MMAR Canada.  Rail World is, 
effectively, the alter-ego of these companies through which it is able to 
exercise various business transactions;   


 
53.0.1 Overall, the Rail World Respondents, through their policies and practices, 


operated MMAR without adequate staffing and safety precautions, thereby 
resulting in an increased likelihood of accidents and incidents involving trains 
that placed members of the public at an elevated risk of harm; 
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The DOT-111 Tankers are Prone to Rupture and Explosion 
 


53.1 DOT-111 tank cars, also known as CTC-111A tank cars, were leased 
Western Petroleum from the Lessor Respondents.  The Tankers were used 
to transport the Shale Liquids from North Dakota to New Brunswick.  The 
Tankers are multi-purpose, non-pressure tank cars that are widely known or 
ought to have been known by all Respondents, and are known by regulators 
to be highly vulnerable to leaks, ruptures and explosions;   


 
53.2 Respondents knew or ought to have known that the United States National 


Transportation Safety Board (“U.S. NTSB”) repeatedly noted in numerous 
investigations, beginning as early as May 1991, that DOT-111 model tank 
cars have multiple design flaws which result in a high incidence of tank 
failures during collisions, and render them unsuitable for the transport of 
dangerous and explosive products, the whole as appears more fully from a 
copy of the U.S. NTSB Safety Recommendation dated March 2, 2012, 
produced herein as Exhibit R-12; 


 
53.3 All Respondents knew or ought to have known that the TSBC also noted 


that the DOT-111 tank’s design is flawed, resulting in a high incidence of tank 
failure during accidents and should not have been used to transport highly 
combustible and explosive Shale Liquids such as those liquids and gases 
contained in The Tankers.  Accidents in Canada, alone, where DOT-111 
design flaws were ultimately identified as a contributing causal factor to the 
damage that were caused are numerous and include:     


 
a. the January 30, 1994 derailment of 23 freight cars northwest of 


Sudbury, Ontario, in which three DOT-111 tanks cars containing 
dangerous goods failed and released product; the whole as appears 
more fully from a copy of TSBC Railway Occurrence Report dated 
January 30, 1994, produced herein as Exhibit R-13; 


 
b. the October 17, 1994 derailment of six tank cars containing methanol 


in Lethbridge, Alberta. Four derailed DOT-111 tank cars failed and 
released approximately 230,700 litres of methanol. A 20-square-
block area of the city was evacuated; the whole as appears more 
fully from a copy of TSBC Railway Occurrence Report dated October 
17, 1994, produced herein as Exhibit R-14; 


 
c. the January 21, 1995 derailment of 28 freight cars of sulfuric acid 


near Gouin, Quebec.  Eleven DOT-111 tanks failed and released 
230,000 litres of sulphuric acid, causing considerable environmental 
damage; the whole as appears more fully from a copy of TSBC 
Railway Occurrence Report dated January 21, 1995, produced 
herein as Exhibit R-15; 
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d. the August 27, 1999 derailment of a DOT-111 tank that failed and 
released 5,000 gallons of combustible product in Cornwall, Ontario, 
resulting in a temporary evacuation of customers and staff from 
nearby businesses; the whole as appears more fully from a copy of 
TSBC Railway Investigation Report dated August 27, 1999, 
produced herein as Exhibit R-16; and 


 
e. the May 2, 2005 collision of 74 freight cars, in which a DOT-11 tank 


failed and released 98,000 litres of denatured alcohol, resulting in the 
evacuation of 200 people; the whole as appears more fully from a 
copy of TSBC Railway Investigation Report dated May 2, 2005, 
produced herein as Exhibit R-17; 


 
53.4 Flaws in the design of the DOT-111 tank cars that were known or ought to 


have been known by the Respondents include: 
 


a) the tank is not double-hulled and its steel head and shell are too thin 
to resist puncture; 


 
b) the steel shell is not made of normalized steel, which is more 


resistant to rupture; 
 
c) the tank’s ends are especially vulnerable to tears from couplers that 


can fly up after ripping off between cars;  
 
d) unloading valves and other exposed fittings on the tops of the tanks 


easily break during rollovers as they do not have protective guards, 
and when this happens the tanks have the capacity to rapidly unload; 
(…)  


 
e) the tanks are not equipped with shields to resist shock in the event of 


a collision (…); 
 


f) where such tanks have previously been used to carry crude oil and 
solids have settled in the car, there can be corrosion in the bottom of 
the car, leading to an increased risk of breach in the event of a 
collision; and 


 
g) where the crude being transported contains a mixture of, inter alia, 


methane, ethane, propane, H2S which results in high vapour 
pressure, it can cause bubbling crude, leading to corrosion of the 
tank and increased risk of breach in the event of a collision, the 
whole as appears more fully from a copy of slide 14 of the power-
point presentation prepared for a Canadian Crude Quality Technical 
Association workshop on Vapour Pressure held in Edmonton on 
February 5 and 6, 2013, produced herein as Exhibit R-18; 
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As a result, it was widely known that the Tankers were highly prone to failure 
and leakage even in collisions at low speed and should not have been used 
to transport the Shale Liquids; 


 
53.5 These flaws were repeatedly identified and publicized as being of great 


concern to Canadian and American regulators.  In 2011, the American 
Association of Railroads’ Tank Car Committee imposed design changes 
intended to improve safety in new DOT-111s, including requirements for 
thicker heads, low-pressure release valves and puncture-proof shells.  These 
design modifications have also been adopted for new DOT-111 cars 
manufactured and used in Canada, but there is no requirement to modify 
existing tanks.  While these changes decrease the likelihood of tank rupture 
in tanks produced in late 2011 and onwards, the benefits are not realized 
unless a train is composed entirely of tanks that possess these modifications. 
None of the tankers in question had received the design reinforcement 
changes described above;   


 
53.6 In the presence of ongoing concerns, the U.S. NTSB issued safety 


guidelines in March, 2012 for all DOT-111s, which included a 
recommendation that all tank cars used to carry ethanol and crude oil be 
reinforced to render them more resistant to punctures and explosions and 
that existing non-reinforced tankers be phased out completely.  These 
guidelines highlighted the dangers posed by the transport of large quantities 
of ethanol and crude oil by rail and specifically cited the increased volume of 
crude oil being shipped out of the Bakken region of North Dakota as one of 
many justifications for the requirement for improved standards (Exhibit R-12).  
Respondents knew or ought to have known of these safety guidelines and 
should have ensured that Shale Liquids were not transported in The Tankers 
or alternatively that Shale Liquids were only transported in tankers that had 
been reinforced in a manner consistent with the guidelines; 


 
53.7 Despite known concerns surrounding the use of non-reinforced tankers to 


transport Shale Liquids all of The Tankers involved in the Train Derailment 
were older and non-reinforced DOT-111 tanks, thus remaining highly prone 
to rupture and explosion in the event of a derailment;   


 
53.7.1  Prior to the Train Derailment, there had been increasing numbers of 


incidents involving damage to tank cars in crude oil service in the form of 
severe corrosion of the internal surface of the tank, man-way covers, and 
valves and fittings, possibly resulting from contamination of the crude oil by 
materials used in the Fracking process that are corrosive to the tank car tank 
and service equipment (Exhibit R-1E.3); 


 
53.8 Respondents knew or ought to have known that DOT-111 tanks were prone 


to rupture and should therefore not have been used to transport the Shale 
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Liquids.  The Respondents had a duty to ensure that the Shale Liquids were 
not transported in the Tankers and were safely transported in tanks that had 
proper safety features and reinforcement to limit failure in the event of a 
derailement, such as double-hulls, thicker shells and heads, front and rear 
shields to absorb the impact of collisions, guards for fittings, and gauges to 
restrict the rapid unloading of tank contents; 


 
 Regulatory Action following the Train Derailment  
 


a) The U.S. Federal Railroad Authority 
 
53.9  In the aftermath of the Train Derailment, the FRA circulated a letter (Exhibit R-


1E.3) to the American Petroleum Institute indicating its concerns including “…the 
proper classification of crude oil being shipped by rail, the subsequent 
determination or selection of the proper tank car packaging used for transporting 
crude oil, and the corresponding tank car outage requirements”;  


 
53.10  This letter also noted that because crude oil transported by rail is often derived 


from different sources and then blended, it was critical that shippers determine 
the proper classification of the crude oil in accordance with the HMR; 


 
53.11  The FRA also noted that audits of crude oil loading facilities had indicated that 


the classification of crude oil was being based solely on the basis of MSDS data 
provided by the consignee to the shipper without the shipper being aware of 
validation of the values of the crude oil properties.  These audits further indicated 
that such MSDS data was not gleaned from any recently conducted tests and 
that misclassification was occurring. These practices constituted a misuse of the 
crude oil HMR packaging exceptions and reflected subsequent violations of the 
HMR; 


 
53.12  The FRA also concluded that when crude oil is loaded into tank cars, it is 


critical that that the existence and concentration of specific elements or 
compounds be identified, along with the corrosivity of the materials to the tank 
car tanks and service equipment. Proper identification of these elements enables 
a shipper to ensure the reliability of the tank car. Proper identification also 
enables a shipper to determine if there is a need for an interior coating or lining, 
alternative materials of construction for valves and fittings, and performance 
requirements for fluid sealing elements, such as gaskets and o-rings; 


 
53.13  As a result of these various concerns, the FRA advised that it was 


investigating whether crude is being properly classified in the U.S. and whether 
proper tank car packagings are being used for transportation; 


 
53.14  A Safety Advisory issued jointly by the FRA and the PHMSA on August 2, 


2013, reiterated these concerns about the proper classification of crude oil.  In 
particular, the Advisory discussed the safety implications of ensuring that the  
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Packing Group classification was correct, as this can affect the transportation 
requirements under the HMR, the whole as appears more fully from a copy of the 
Safety Advisory dated August 2, 2013, produced herein as Exhibit R-19;  


 
b) Update on the Transportation Safety Board Investigation 


 
53.15  The TSBC is continuing its investigation of the Train Derailment and final 


conclusions have not yet been reached with respect to the cause or causes 
of the tragedy; however, in a news release issued on September 11, 2013, 
the TSBC advised that safety advisory letters had been issued to Transport 
Canada and to PHMSA, calling on these authorities to ensure that the 
properties of the dangerous goods being imported or transported are 
accurately determined and documented for safe transportation; 


 
53.16  The news release and referenced letters also advised that a preliminary 


review of TSBC test results reflected that the level of hazard posed by the 
petroleum crude oil transported in the Tankers was not accurately 
documented.  In particular, the Shale Liquids were reported as being offered 
for transport, packaged and transported in a manner which represented a 
lower hazard, as a less volatile flammable liquid and, as previously noted, all 
cargo was billed out as PG III product;; 


 
53.17  The TSBC also noted that the lower flash point of the Shale Liquids 


explained, in part, why they ignited so quickly once the DOT-111 tanks cars 
were breached and also called into question the adequacy of the DOT-111 
cars for use in the transport of large quantities of low flash flammable liquids; 


 
53.18  Further testing continues to be performed on the product samples as well 


as on components of the Tankers as can be seen from the Rail Safety 
Advisory Letter to Transport Canada from the TSBC (Exhibit R-1E.7) and the 
whole as appears more fully from a copy of the subject news release and a 
copy of the letter to PHMSA, both dated September 11, 2013 and produced 
herein as Exhibits R-20 and R-21, respectively; 


 


D) The Faults 


54. The Respondents had a duty to the Petitioners and the Class Members to 
abide by the rules of conduct, usage or law to ensure the safe transportation 
of the Shale Liquids and the safe operation of the Train;  


 
54.1 The Respondents had a duty to the Petitioners and the Class Members to 


exercise reasonable care in their determination of the methods, railway, 
railway operator and tanks used to ship the Shale Liquids from North Dakota 
to New Brunswick, and to exercise reasonable care in their physical 
shipment of the Shale Liquids from North Dakota to New Brunswick; 
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55. The Train Derailment and the resulting injuries and damages were caused by 
the faults of the Respondents themselves, as well as, of their agents or 
servants, for whose actions, omissions and negligence they are responsible, 
the particulars of which include, but are not limited to: 


 
A. With regards to the Oil Respondents and the Oil Producer Respondents: 
 
 a.a)  they failed to ensure that the raw well product was adequately 


processed and separated to remove any significant content of volatile 
vapours, gases and/or highly flammable light ends from the Shale 
Liquids before they were transported from North Dakota to Lac-
Mégantic; 


 
 a.b)  alternatively, they knowingly added, or allowed to be added or knew to 


be added to the Shale Liquids, quantities of highly flammable and 
volatile light end petroleum liquids and/or vapours and/or gases and/or 
blended the crude oil with condensate; 


 
 a.c) they failed to conduct any or any adequate well-site testing to determine 


the composition of the Shale Liquids prior to transport, such that the 
hazard classification indicated for the Shale Liquids was not and could 
not have been an accurate reflection of the content of the cargo being 
shipped; 


 
 a.d) in failing to properly determine the composition of the contents of the 


Shale Liquids and in failing to properly classify the hazard rating of the 
Shale Liquids, they could not properly determine the shipping 
requirements of the Shale Liquids, including whether the Shale Liquids 
required transport via reinforced and pressurized tank cars rather than 
DOT-111 tank cars; 


 
a) they failed and/or neglected to take reasonable or any care to ensure that 


the Shale Liquids were properly and safely transported; 
 


a.1) they failed and/or neglected to take reasonable or any care to ensure that 
the Shale Liquids were properly labeled and transported as hazardous 
materials; 
 


b) they failed and/or neglected to take reasonable or any care to ensure that 
the Shale Liquids were not transported in DOT-111 tanks, and/or that they 
were only transported in DOT-111 tanks that were properly reinforced to 
improve their safety in the event of a collision; 
 


c) they failed and/or neglected to inspect or adequately inspect the Train and 
its equipment before allowing it to be used to transport the Shale Liquids; 
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d) they failed and/or neglected to hire a safe and qualified railway operator 
with a positive safety record to transport the Shale Liquids; 


 
d.1) they failed and/or neglected to hire a safe and qualified railway operator 


that would have adequately staffed its trains to ensure safety and would 
not have left trains transporting dangerous and explosive materials 
unattended; 


 
d.2) they failed and/or neglected to hire a safe and qualified railway operator 


that would only operate locomotives in good working order, instead they 
directly or indirectly contracted with MMAR which had a poor safety record 
and which railway tracks were considered to be excepted; 


 
d.3) they failed and/or neglected to hire a safe and qualified railway operator 


that would have been adequately capitalized and insured in the event that 
such an incident occurred and substantial damages were required to be 
paid to Petitioners and members of the Class, including those killed and 
injured as a result of the Train Derailment;  


 
e) they failed and/or neglected to identify the risk of the Train Derailment in 


the present circumstances when they ought reasonably to have done so, 
and they failed and/or neglected to prevent such an incident from 
occurring; 
 


f) they failed and/or neglected to promulgate, implement and enforce 
adequate rules and regulations pertaining to the safe shipment of the 
Shale Liquids by train in accordance with all industry and regulatory 
standards; 
 


g) they hired insufficient and incompetent employees and servants, and are 
liable for the acts, omissions or negligence of same; 
 


h) they failed or neglected to properly instruct and educate their employees 
on how to safely transfer Shale Liquids by train and had inadequate 
operating standards and protocols; 
 


i) they allowed a dangerous situation to exist, when, by the use of a 
reasonable effort, they could have prevented the Train Derailment and/or 
limited the scope of damage resulting therefrom; 


 
B. With regards to the Rail World Respondents: 
 


a. they failed and/or neglected to take reasonable or any care to ensure that 
the Train was safely and securely stationed for the night on July 5, 2013; 
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b. they failed and/or neglected to inspect or adequately inspect the Train and 
its equipment before leaving it unattended on July 5, 2013; 


 
c. they failed and/or neglected to activate or secure a reasonable amount of 


the Train’s hand brakes both before and after the fire at 11:30 PM on July 
5, 2013; 


 
d. they failed and/or neglected to have or maintain the Train in proper state 


of mechanical order suitable for the safe use thereof; 
 


e. they failed and/or neglected to take the appropriate safety and security 
measures following the fire; 


 
e.1) they failed and/or neglected to ensure that a qualified train engineer or 


any other qualified employee inspected the train following the fire; 
 
e.2) they failed and/or neglected to contact Respondent Harding following the 


fire to inform him that the fire had occurred, that the Train’s engine had 
been turned off, and that the Train’s air brakes were no longer operational; 


 
e.3) they failed and/or neglected to ensure that the Train remained attended at 


all times during and following the fire on the evening of July 5, 2013 
 
e.4) they failed and/or neglected to implement appropriate and adequate 


safety protocols to follow in emergency situations; 
 
e.5) they failed and/or neglected to adequately train their employees in safety 


protocols in emergency situations; 
 


f. they failed and/or neglected to consider the dangers of leaving the Train 
on a slope and on the main rail line, unattended, for an extended period of 
time; 


 
g. they failed and/or neglected to identify the risk of the Train Derailment in 


the present circumstances when they ought reasonably to have done so 
and they failed and/or neglected to prevent such an incident from 
occurring; 


 
h. they failed and/or neglected to promulgate, implement and enforce rules 


and regulations pertaining to the safe operation of the Train; 
 


i. they hired incompetent employees and servants, and are liable for the 
acts, omissions or negligence of same; 


 
j. they permitted incompetent employees, whose faculties of observation, 


perception and judgment were inadequate, to operate the Train; 
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k. they caused and/or allowed the train to be operated by a single conductor 


despite the fact that they knew or should have known that having at least 
two (2) conductors on board was the common safe practice;  


 
l. they permitted a person to operate the Train who failed to identify a 


dangerous situation and take appropriate measures to avoid it; 
 


m. they failed or neglected to properly instruct and educate their employees 
on how to safely operate the Train and the appropriate measures to take 
after a fire; 


 
n. they allowed a dangerous situation to exist, when, by the use of a 


reasonable effort, they could have prevented the Train Derailment and/or 
limited the scope of resulting damage; 
 


o. they agreed to transport hazardous and explosive materials in a wholly 
unsafe and inadequate manner and thus failed to ensure the safety of the 
public; 
 


p. they allowed MMAR, MMAC, and/or MMA Canada to operate without 
adequate capitalization, including maintaining both adequate capital and 
adequate liability insurance coverage, in the event that such an incident 
occurred and damages needed to be paid;  


 
C. With regards to the Lessor Respondents: 
 


a) they failed and/or neglected to take reasonable or any care to ensure that 
the Shale Liquids were properly and safely transported; 
 


b) they failed and/or neglected to take reasonable or any care to ensure that 
the Shale Liquids were not transported in DOT-111 tanks, and/or that they 
were only transported in DOT-111 tanks that were properly reinforced; 


 
c) they knew or ought to have known and/or failed to make any inquiries 


regarding the hazardous and flammable nature of the Shale Liquids when 
they ought to have done so, thereby allowing a hazardous and flammable 
liquid to be transported in an unsafe manner; 


 
d) they failed and/or neglected to inspect or to adequately inspect the Train 


and its equipment before allowing it to be used to transport the Shale 
Liquids; 


 
e) they failed and/or neglected to promulgate, to implement and to enforce 


rules and regulations pertaining to the safe shipment of the Shale Liquids 
by train; 
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f) they hired incompetent employees and servants, and are liable for the 


acts, omissions and/or negligence of same; 
 
g) they failed to or neglected to properly instruct and educate their 


employees on the transfer Shale Liquids by train; and 
 
h) they allowed a dangerous situation to exist, when, by the use of a 


reasonable effort, they could have prevented the Train Derailment and/or 
limited the scope of damage resulting therefrom; 
 


D. With regards to the CP Rail Respondent: 
 


a) although it was familiar with the track, as its previous owner, and knew it 
was an excepted track, it still subcontracted with MMAR, despite its poor 
safety record and inadequate insurance coverage; 
 


b) it failed and/or neglected to hire a safe and qualified railway operator that 
would have been adequately solvent, capitalized and insured in the event 
that such an incident occurred and substantial damages were required to 
be paid to Petitioners and members of the Class, including those killed and 
injured as a result of the Train Derailment;  
 


c) it failed and/or neglected to take reasonable or any care to ensure that the 
Shale Liquids were properly and safely transported; 
 


d) it failed and/or neglected to take reasonable or any care to ensure that the 
Shale Liquids were properly labeled and transported as hazardous 
materials; 
 


e) it failed and/or neglected to take reasonable or any care to ensure that the 
Shale Liquids were not transported in DOT-111 tanks, and/or that they 
were only transported in DOT-111 tanks that were properly reinforced to 
improve their safety in the event of a collision; 
 


f) it failed and/or neglected to hire a safe and qualified railway operator with a 
positive safety record to transport the Shale Liquids; 
 


g) it failed and/or neglected to hire a safe and qualified railway operator that 
would have adequately staffed its trains to ensure safety and would not 
have left trains transporting dangerous and explosive materials 
unattended; 
 


h) it failed and/or neglected to hire a safe and qualified railway operator that 
would only operate locomotives in good working order, instead it 
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contracted with MMAR which had a poor safety record and which railway 
tracks were considered to be excepted; 


 
i) it had a duty to use a safe and qualified railway operator that abided by 


accepted industry and regulatory standards and that maintained adequate 
industry ranking in terms of safety; 
 


j) it failed and/or neglected to inspect or adequately inspect the Train and its 
equipment or the track before contracting with MMAR to transport the 
Shale Liquids on the MMAR track; 
 


k) it failed and/or neglected to identify the risk of the Train Derailment in the 
present circumstances when it ought reasonably to have done so, and they 
failed and/or neglected to prevent such an incident from occurring; 


 
l) it allowed a dangerous situation to exist, when, by the use of a reasonable 


effort, it could have prevented the Train Derailment and/or limited the 
scope of damage resulting therefrom; 


 
55.1 The Train Derailment and the resulting injuries and damages were caused 


by the Respondents. The Respondents knew or should have known about 
the volatility of the Shale Liquids, the defects and unsuitability of the DOT-
111 tankers used to transport the Shale Liquids, the poor safety record of the 
Rail World Respondents, and the fact that transport of a dangerous 
substance was occurring in a residential area; 


 
55.2 The Respondents had a duty to take care to minimize all safety risks 


associated with the transportation of the Shale Liquids by ensuring that the 
Shale Liquids were transported in properly reinforced tanks with adequate 
safety features to reduce the impact of collision and likelihood of failure; by 
ensuring that the railway used to ship the Shale Liquids had a strong safety 
record and low record of collisions; and by ensuring that all staff involved in 
the transport of the Shale Liquids were adequately trained and that the Train 
would be adequately staffed during the trip to New Brunswick; and failed to 
do so; 
 


55.3 This negligence and/or recklessness and the resulting risk of harm was 
directed towards the general public, which in turn materialized as against the 
Petitioners and the Class Members.  The Respondents knowingly 
endangered the safety of the Petitioners and the Class Members by shipping 
the Shale Liquids, a highly flammable and inherently dangerous product, 
through residential areas in a manner that was known to be dangerous and 
to result in an increased likelihood of collision, explosion and fire; 
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II. FACTS GIVING RISE TO AN INDIVIDUAL ACTION BY THE PETITIONERS 
 
Petitioner Ouellet 


 
56. Petitioner Ouellet resides at 4282 Rue Mauger in Lac-Mégantic, Quebec; 
 
57. Petitioner Ouellet suffered many grave losses due to the Train Derailment 


including, but not limited to the death of his partner, Diane Bizier.  They had 
been in a serious relationship for five (5) years; 


 
58. Petitioner Ouellet’s place of work, a factory, was closed for 3 days following 


the Train Derailment, which resulted in the loss of many hours of work and 
income; 


 
59. Furthermore, Petitioner Ouellet took a work leave for one week due to 


overwhelming stress, anxiety and sadness; 
 
60. As a result of the death of his partner, Petitioner Ouellet also suffered a loss 


of support, companionship and consortium;  
 
61. Petitioner’s damages are a direct and proximate result of the Respondents’ 


conduct; 
 
62. In consequence of the foregoing, Petitioner is justified in claiming damages; 
 
Petitioner Gagné 
 
63. Petitioner Gagné resides at 4722 Rue Papineau in Lac-Mégantic, Quebec; 
 
64. Petitioner Gagné owns and operates a restaurant and small concert venue, 


Musi-Café, located at 5078, Rue Frontenac in Lac-Mégantic, Quebec; 
 
65. Petitioner Gagné was working at Musi-Café the night of the Train Derailment. 


He and his partner, who was 7 months pregnant at the time, left the 
establishment merely 15-30 minutes before the Train Derailment;  


 
66. As a result of the Train Derailment, Petitioner Gagné suffered many 


damages, including, but not limited to: the loss of his business and his place 
of work, the loss of 3 employees who perished in the tragedy, the loss of 12 
employees who are currently unemployed and the investments made over 
the last two years in the renovation of Musi-Café; 


 
67. After tragedy struck, Petitioner Gagné also suffered from a great deal of 


sadness, anguish, stress and melancholy; 
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68. Petitioner Gagné will have to completely rebuild his life, including taking all 
the administrative measures to revive his business, if possible.  As a result of 
the damage done to his place of business and livelihood, he anticipates 
many financial problems in his future; 


 
69. Petitioner Gagné has also suffered loss of time, inconvenience and stress 


due to disorganization and disorientation following the events of July 6, 2013; 
 
70. Petitioner’s damages are a direct and proximate result of the Respondents’ 


conduct; 
 
71. In consequence of the foregoing, Petitioner is justified in claiming damages; 
 
Petitioner Jacques 
 
71.1  Petitioner Jacques previously resided at 5142, Boulevard des Vétérans,  
Lac-Mégantic, Quebec which was situated across from the Parc des Vétérans in 
Lac-Mégantic; 
 
71.2  Petitioner Jacques and his wife escaped from their house mere minutes 
before a storm sewer full of gasoline exploded in their yard, destroying both his 
home and his business; 
 
71.3  Had Petitioner Jacques and his wife not escaped when they did, they would 
have been killed in their home as happened to many of their neighbours; 
 
71.4  Petitioner Jacques’ home was a mansion of tremendous historic, cultural 
and personal value, in addition to its significant commercial real estate value and 
is irreplaceable;  
 
71.5  Petitioner Jacques’ home was also his place of business; 
 
71.6  As a result of the Train Derailment, Petitioner Jacques suffered many 
damages, including, but not limited to:  the loss of his home, the loss of his 
business establishment, the loss of his furniture and the loss of all personal and 
business effects which were destroyed when his home exploded; 
 
71.7  Petitioner Jacques also suffered from significant emotional harm as a result 
of the tragedy, including the loss of many friends and neighbours and a loss of 
his sense of security; 


 
71.8  Petitioner Jacques’ damages are a direct and proximate result of the 
Respondents’ conduct; 
 
71.9  In consequence of the foregoing, Petitioner Jacques is justified in claiming 
damages;  
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Petitioner Parent 
 


71.10  Petitioner Parent used to reside at 5060 Boulevard des Vétérans in Lac-
Mégantic, Quebec; 
 
71.11  The night of the Train Derailment, Petitioner Parent and his wife were able 
to escape from the explosions and fire to the safety of their vehicle; however, his 
home, place of business, furniture and personal effects were all completely 
destroyed in the Train Derailment and subsequent explosions and fire, as 
firefighters had to demolish his home to prevent the fire from spreading;   
 
71.12  Petitioner Parent’s home was also his place of business; 
 
71.13  As a result of the Train Derailment, Petitioner Parent suffered significant 
damages, including the loss of his home and personal effects, the loss of his 
business and his place of work, and related economic losses; 
 
71.14  Petitioner Parent also suffered from significant emotional harm as a result 
of the tragedy, including the loss of many friends and neighbours and a loss of 
his sense of security; 
 
71.15  Petitioner Parent`s damages are a direct and proximate result of the 
Respondents’ conduct; 
 
71.16  In consequence of the foregoing, Petitioner Parent is justified in claiming 
damages; 


 
III. FACTS GIVING RISE TO AN INDIVIDUAL ACTION BY EACH OF THE 


MEMBERS OF THE GROUP 
 
72. Every member of the group resided in, owned or leased property in or were 


physically present in Lac-Mégantic, Quebec and suffered a loss of nature  or 
kind resulting directly or indirectly from the Train Derailment; 


 
73. Each member of the class is justified in claiming at least one or more of the 


following as damages: 
 
a. For physical injury or death, the individuals or their estates may claim at 
least one or more of the following non-exhaustive list, namely: 


i. pain and suffering, including physical injury, nervous shock or mental 
distress; 


ii. loss of enjoyment of life; 
iii. past and future lost income; 
iv. past and future health expenses which are not covered by Medicare;  
v. property damages; and/or 
vi. any other pecuniary losses; 
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b.Those individuals who did not suffer physical injury may claim one or more 
of the following non-exhaustive list, namely: 
 


i. mental distress; 
ii. incurred expenses; 
iii. lost income; 
iv. expenses incurred for preventative health care measures which are 


covered by Medicare ; 
v. inconvenience; 
vi. loss of real or personal property; 
vii. property damages causing replacement and/or repairs; 
viii. diminished value of real property; and/or 
ix. any other pecuniary losses; 


 
c. Family members of those that died or were physically injured may claim 
one or more of the following non-exhaustive list, namely: 
 


i. expenses reasonably incurred for the benefit of the person who was 
injured or who has died; 


ii. funeral expenses incurred ; 
iii. travel expenses incurred in visiting the injured person during his or her 


treatment or recovery; 
iv. loss of income or for the value of services where, as a result of the 


injury, the family member provides nursing, housekeeping or other 
services for the injured person; and 


v. an amount to compensate for the loss of guidance, care and 
companionship that the family member might reasonably have 
expected to receive from the person if the injury or death had not 
occurred; and/or 


vi. any other pecuniary loss; 
 


d. Businesses Owning or Leasing Property and/or Operating in Lac-Mégantic 
may claim one or more of the following non-exhaustive list, namely: 
 


i. loss of real or personal property ; 
ii. property damages causing replacement or and repairs; 
iii. loss of income, earnings, or profits; 
iv. diminished value of real property; and/or 
v. any other pecuniary loss; 


 
74. All of these damages to the Class Members are a direct and proximate result 


of the Respondents’ faults and/or negligence;  
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IV. CONDITIONS REQUIRED TO INSTITUTE A CLASS ACTION 
 
A) The composition of the class renders the application of articles 59 or 67 


C.C.P. difficult or impractical 
 
75. Petitioners estimate that there are 5,932 persons living in Lac-Mégantic as of 


2011.  However, Petitioners are unaware of the precise number of persons 
who, were residing in, owning or leasing property in, or were physically 
present in Lac-Mégantic and suffered damages arising directly or indirectly 
from the Train Derailment that took place on July 6, 2013; 


 
76. In addition, given the significant costs and risks inherent in an action before 


the courts, many people will hesitate to institute an individual action against 
the Respondents. Even if the class members themselves could afford such 
individual litigation, the court system could not as it would be overloaded. 
Further, individual litigation of the factual and legal issues raised by the 
conduct of Respondents would increase delay and expense to all parties and 
to the court system; 


 
77. These facts demonstrate that it would be difficult or impractical to contact 


each and every member of the class to obtain mandates and to join them in 
one action; 


 
78. In these circumstances, a class action is the only appropriate procedure for 


all of the members of the class to effectively pursue their respective rights 
and have access to justice; 


 
B) The questions of fact and law which are identical, similar, or related with 


respect to each of the class members with regard to the Respondents and 
that which the Petitioners wish to have adjudicated upon by this class action 


 
79. Individual questions, if any pale by comparison to the numerous common 


questions that predominate; 
 
80. The damages sustained by the class members flow, in each instance, from a 


common nucleus of operative facts, namely, a single accident and the 
Respondents’ alleged misconduct; 


 
81. The recourse of the Class Members raises identical, similar or related 


questions of fact or law, namely: 
 


a.Did the Respondents negligently and/or recklessly cause or contribute to 
the Train Derailment and the resulting fire, explosion and Shale Liquids 
spill? 
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b.Did the Respondents know or should they have known of the risk of the 
Train Derailment and did they exercise sufficiently reasonable care in 
order to prevent such an incident from occurring? 


 
c.Did the Respondents properly inspect the Train and its equipment to 
assure that it was free from defects, in proper working order and fit for its 
intended purpose and did this cause or contribute to the Train Derailment? 


 
d.Did the Respondents’ agents and/or employees commit any faults in the 
performance of their duties and did this cause or contribute to the Train 
Derailment? 


 
e.Did the Rail World Respondents promulgate, implement and enforce 
rules and regulations pertaining to the safe operations of their trains which 
would have prevented the Train Derailment? 


 
f.Did the Rail World Respondents fail to properly operate and/or maintain 
the Train in a manner that would have prevented the Train Derailment? 
 
f.1 Did the Oil Respondents, the Oil Producer Respondents, the Lessor 
Respondents and the CP Rail Respondent fail and/or neglect to exercise 
reasonable care to ensure that the Shale Liquids were properly and safely 
transported? 


 
g.In the affirmative to any of the above questions, did the Respondents’ 
conduct engage their solidary liability toward the members of the Class? 


 
h.What is the nature and the extent of damages and other remedies to 
which the members of the class can claim? 


 
i.Are members of the class entitled to bodily, moral and/or material 
damages?  


 
j.Are members of the class entitled to aggravated and/or punitive 
damages? 


 
k.Are the Mises-en-Cause, as the Rail World Respondents’ liability 
insurers, contractually required to pay members of the class for their 
prejudice, injury and damages? 


 
82. The interest of justice favour that this motion be granted in accordance with 


its conclusions; 
 
 
 
 







 


 


49 
 


V. NATURE OF THE ACTION AND CONCLUSIONS SOUGHT 
 
83. The action that the Petitioners wish to institute on behalf of the members of 


the class is an action in damages; 
 
84. The conclusions that the Petitioners wish to introduce by way of a motion to 


institute proceedings are: 
 


GRANT the class action of the Petitioners and each of the members of the 
class; 
 
DECLARE the Defendants solidarily liable for the damages suffered by the 
Petitioners and each of the members of the class; 
 
CONDEMN the Defendants to pay to each member of the class a sum to be 
determined in compensation of the damages suffered, and ORDER collective 
recovery of these sums; 
 
CONDEMN the Defendants to pay to each of the members of the class, 
punitive damages, and ORDER collective recovery of these sums; 
 
CONDEMN the Defendants to pay interest and additional indemnity on the 
above sums according to law from the date of service of the motion to 
authorize a class action; 
  
ORDER the Defendants to deposit in the office of this court the totality of the 
sums which forms part of the collective recovery, with interest and costs; 
 
ORDER that the claims of individual class members be the object of collective 
liquidation if the proof permits and alternately, by individual liquidation; 
 
CONDEMN the Defendants to bear the costs of the present action including 
expert and notice fees; 
 
RENDER any other order that this Honourable court shall determine and that 
is in the interest of the members of the class; 


 
 
A) The Petitioners request that he be attributed the status of representative of 


the Class 
 
85. Petitioners are members of the class; 
 
86. Petitioners are ready and available to manage and direct the present action 


in the interest of the members of the class that they wish to represent and is 
determined to lead the present dossier until a final resolution of the matter, 
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the whole for the benefit of the class, as well as, to dedicate the time 
necessary for the present action before the Courts of Quebec and the Fonds 
d’aide aux recours collectifs, as the case may be, and to collaborate with 
their attorneys; 


 
87. Petitioners have the capacity and interest to fairly and adequately protect and 


represent the interest of the members of the class; 
 
88. Petitioners have given the mandate to their attorneys to obtain all relevant 


information with respect to the present action and intends to keep informed of                
all developments; 


 
89. Petitioners, with the assistance of their attorneys, are ready and available to 


dedicate the time necessary for this action and to collaborate with other 
members of the class and to keep them informed; 


 
90. Petitioners are in good faith and have instituted this action for the sole goal of 


having their rights, as well as the rights of other class members, recognized 
and protected so that they may be compensated for the damages that they 
have suffered as a consequence of the Respondents’ conduct; 


 
91. Petitioners understand the nature of the action; 
 
92. Petitioners’ interests are not antagonistic to those of other members of the 


class; 
 
B) The Petitioners suggest that this class action be exercised before the 


Superior Court of Justice in the district of Mégantic 
 


93. A great number of the members of the class reside in the judicial district of 
Mégantic; 


 
94. The present motion is well founded in fact and in law. 
 
 
FOR THESE REASONS, MAY IT PLEASE THE COURT: 
 
GRANT the present motion; 
 
AUTHORIZE the bringing of a class action in the form of a motion to institute 
proceedings in damages; 
 
ASCRIBE the Petitioners the status of representatives of the persons included in 
the class herein described as: 
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 all persons and entities (natural persons, legal persons established for 
a private interest, partnerships or associations as defined in article 999 
of the Code of Civil Procedure of Quebec) residing in, owning or 
leasing property in, operating a business in and/or were physically 
present in Lac-Mégantic [including their estate, successor, spouse or 
partner, child, grandchild, parent, grandparent and sibling], who have 
suffered a loss of any nature or kind relating to or arising directly or 
indirectly from the train derailment that took place on July 6, 2013 in 
Lac-Mégantic (the “Train Derailment”), or any other group to be 
determined by the Court; 


 
IDENTIFY the principle questions of fact and law to be treated collectively as the 
following: 
 


a.Did the Respondents negligently and/or recklessly cause or contribute to 
the Train Derailment and the resulting fire, explosion and Shale Liquids 
spill? 


 
b.Did the Respondents know or should they have known of the risk of the 
Train Derailment and did they exercise sufficiently reasonable care in 
order to prevent such an incident from occurring? 


 
c.Did the Respondents properly inspect the train and its equipment to 
assure that it was free from defects, in proper working order and fit for its 
intended purpose and did this cause or contribute to the Train Derailment? 


 
d.Did the Respondents’ agents and/or employees commit any faults in the 
performance of their duties and did this cause or contribute to the Train 
Derailment? 


 
e.Did the Rail World Respondents promulgate, implement and enforce 
rules and regulations pertaining to the safe operations of their trains which 
would have prevented the Train Derailment? 
 
f.Did the Rail World Respondents fail to properly operate and/or maintain 
the Train in a manner that would have prevented the Train Derailment? 
 
f.1 Did the Oil Respondents, the Oil Producer Respondnts, the Lessor 
Respondents and the CP Rail Respondent fail and/or neglect to exercise 
reasonable care to ensure that the Shale Liquids were properly and safely 
transported? 
 
g.In the affirmative to any of the above questions, did the Respondents’ 
conduct engage their solidary liability toward the members of the Class? 
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h.What is the nature and the extent of damages and other remedies to 
which the members of the class can claim? 
 
i.Are members of the class entitled to bodily, moral and/or material 
damages?  
 
j.Are members of the class entitled to aggravated and/or punitive 
damages? 
 
k.Are the Mises-en-Cause, as the Rail World Respondents’ liability 
insurers, contractually required to pay members of the class for their 
prejudice, injury and damages? 


 
IDENTIFY the conclusions sought by the class action to be instituted as being 
the following: 
 


GRANT the class action of the Petitioners and each of the members of the 
class; 
 
DECLARE the Defendants solidarily liable for the damages suffered by the 
Petitioners and each of the members of the class; 
 
CONDEMN the Defendants to pay to each member of the class a sum to be 
determined in compensation of the damages suffered, and ORDER collective 
recovery of these sums; 
 
CONDEMN the Defendants to pay to each of the members of the class, 
punitive damages, and ORDER collective recovery of these sums; 
 
CONDEMN the Defendants to pay interest and additional indemnity on the 
above sums according to law from the date of service of the motion to 
authorize a class action; 
  
ORDER the Defendants to deposit in the office of this court the totality of the 
sums which forms part of the collective recovery, with interest and costs; 
 
ORDER that the claims of individual class members be the object of collective 
liquidation if the proof permits and alternately, by individual liquidation; 
 
CONDEMN the Defendants to bear the costs of the present action including 
expert and notice fees; 
 
RENDER any other order that this Honourable court shall determine and that 
is in the interest of the members of the class; 
 







 


 


53 
 


DECLARE that all members of the class that have not requested their exclusion, 
be bound by any judgment to be rendered on the class action to be instituted in 
the manner provided for by the law; 
 
FIX the delay of exclusion at thirty (30) days from the date of the publication of 
the notice to the members, date upon which the members of the class that have 
not exercised their means of exclusion will be bound by any judgment to be 
rendered herein; 
 
ORDER the publication of a notice to the members of the group in accordance 
with article 1006 C.C.P. within sixty (60) days from the judgment to be rendered 
herein in LA PRESSE (national edition), LE DEVOIR, LA TRIBUNE, L'ÉCHO DE 
FRONTENAC and the LE JOURNAL DE QUÉBEC; 
 
ORDER that said notice be available on the Respondents’ websites with a link 
stating “Notice to all persons and entities residing in, owning or leasing property 
in, operating a business in and/or were physically present in Lac-Mégantic and 
who have suffered a loss relating to the Train Derailment that took place on July 
6, 2013”; 
 
RENDER any other order that this Honourable court shall determine and that is 
in the interest of the members of the class; 
 
THE WHOLE with costs, including all publications fees. 
 
 


Lac-Mégantic, November 1, 2013 
 


       (S) Daniel E. Larochelle 
       ___________________________ 
       ME DANIEL E. LAROCHELLE 
       Attorney for the Petitioners 
        
       (S) Jeff Orenstein 


___________________________ 
CONSUMER LAW GROUP INC. 
Per: Me Jeff Orenstein 
Attorneys for the Petitioners 





		affidavit of Yannick, 2-7-14.pdf
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PART I.  OVERVIEW 


1. Yannick Gagné, Guy Ouellet, Serge Jacques and Louis-Serges Parent (the 


“Class Action Plaintiffs”), who hold the proxies of over 1,500 victims of the Lac-Mégantic 


train derailment (the “Derailment”), oppose the claims procedure proposed by the 


Debtor and propose, in its stead, a revised claims procedure as set out in their Cross-


Motion. 


2. In almost every CCAA case in which the Class Action Plaintiffs’ counsel have 


participated, including Sino-Forest, Nortel, Algoma No. 1, Algoma No. 2, Air Canada, 


Stelco, Hamilton Specialty Bar, Collins & Aikman, and many others, representative 


proofs have been filed in accordance with applicable provincial legislation, to prevent 


claims from being barred and/or to promote efficiency in the claims process. 


3. In this case in which forty-seven Quebeckers died as a result of MMA’s gross 


negligence, local businesses have been lost, and an entire town in Quebec has 


suffered, the entrenched management of the Debtor and entrenched intermediaries 


(and perhaps the Chapter 11 Trustee) are trying to leverage off of Chapter 11 


proceedings commenced by MMA’s shell parent-company, to persuade this court to 


approve a process that would force 6,000 townspeople, including infants, the disabled, 


the mentally challenged, the aged, the grieving, the impecunious and the dead to file 


claims, knowing that only a meagre percentage will do so. 


4. The offending railroad, which has no assets beyond the XL Insurance Policy to 


contribute to the damages suffered by the victims, wishes to simply ignore the class 


proceeding that is pending before this court, and to prevent certain class wide claims 
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from ever being made.  The Debtor would require each individual with a claim to make 


an individual proof, notwithstanding that there are many people who are similarly, if not, 


identically, situated and that there are obvious economies to be had from the filing of 


class claims, and that Quebec legislation and public policy favours the making of such 


class claims. 


5. The process designed by the Debtor creates an obvious and troubling 


disincentive to the filing of claims.  The proof of claim forms (which are 78 pages long) 


are far too detailed and complex—the information being required is completely 


disproportionate to the amounts currently available for distribution.  As a further and 


obvious disincentive to the filing of a claim, the Notice to Creditors actually states that 


despite the efforts that they are being asked to undertake to prove their claims, there 


may be little or no money available for them. The forms and warnings will have the 


effect of dissuading claimants to file a claim at all.  


6. Other problems with the Debtor’s Claims Procedure include the following: 


(a) all individual claims are to be filed by May 31, 2014, notwithstanding that 


the Monitor’s report contemplates that its Notice program may not even be 


implemented until late-February, leaving many victims with 12 weeks or 


less to file a claim.   Under no scenario will this amount of time be 


sufficient to file claims.  Six months is much more realistic given, among 


other things, the vulnerable position of these claimants, and the time 


needed to gather information and retain experts; 
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(b) the notice to creditors makes no mention of the availability of the 


Representative Plaintiffs and their counsel to assist individuals in 


completing the claims form, should they desire such assistance;  


(c) the Debtor’s process refers to information sessions provided by the 


Monitor and suggests that the Monitor will be available to answer 


questions about the proof of claim forms and the filing of claims, as if the 


Monitor, who cannot be an advocate for any creditor, will provide legal 


advice to the derailment victims. 


7. The function of a claims process is to determine the universe of claims.  In that 


context, the Debtor can dispute a claim, but it cannot prevent someone from filing a 


claim in accordance with applicable laws.   


8. The Class Action Plaintiffs have proposed by Cross-Motion a revised claims 


process (the “Revised Claims Process”), which would ensure that rights are preserved, 


while providing a much simpler, less burdensome and less expensive form of proof at 


this early stage.  The Revised Claims Process would facilitate negotiation among 


stakeholders and be followed-up on and particularized, if necessary, once the parties 


better understand the quantum of funds available in these proceedings.   
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PART II.  FACTS 


A. Facts Underlying the CCAA and Class Proceedings 


9. The Class Action Plaintiffs repeat and rely upon the facts contained in their Plan 


of Argument for their Motion for an Order Appointing the Petitioners as Representatives 


of the Class (the “Representation Order Motion”).1 


10. Since the filing of the Representation Order Motion, the Class Action Plaintiffs 


have obtained the proxies of over 1,500 victims of the Lac-Mégantic train derailment 


(the “Derailment”).2  The proxies authorize the Class Action Plaintiffs to represent the 


interest of the registered victims in these insolvency proceedings and the Chapter 11 


Proceedings.   


B. The Debtor’s Motion 


11. At 5:30 p.m. on Friday, December 13, 2013, Montreal, Maine & Atlantic Canada 


Co. (the “Debtor”), served a motion for an order approving a process to solicit claims 


and for the establishment of a claims bar date (“the Debtor’s Claims Procedure”), to be 


heard by the Court on only 4 days’ notice on December 19, 2013.  By agreement 


between the parties, the Debtor’s Motion was adjourned to February 11, 2014, to allow 


the Class Action Plaintiffs to propose their Revised Claims Procedure. 


                                            
1
 Re Montreal, Maine & Atlantic Canada Co., Argument Plan for the Motion for an Order Appointing the 


Petitioners as Representatives of the Class at paras. 6-31.  
2
 Affidavit de Yannick Gagné, sworn February 1, 2014 (the “Gagné Affidavit”). 
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C. The Debtor’s Claims Procedure is Highly Probing, Complex and Onerous  


12. The Debtor’s Claims Procedure proposes to bar the claims of every Derailment 


victim who does not separately file an extremely detailed proof of claim by no later than 


May 31, 2014.3 


13. The Debtors’ Claims Procedure leaves no room for the proof of damages by a 


representative on behalf of a class and/or in the aggregate.  The Debtor’s proposed 


order expressly states:   


The filing of a Proof of Claim on behalf of a class or group of creditors is forbidden and 
the filing of any such class or group proof of claims shall be deemed invalid in the present 
case for all legal intents and purposes;


4
 


 


14. Instead the Debtor purports to insist that each Derailment victim work through a 


78-page proof of claim form made up of nine schedules.5 


15. The Debtor’s forms, which are akin to a written examination for discovery, require 


each and every Derailment victim to provide extensive information, including, among 


other things:   


(a) details of the pre-existing medical condition of persons who died as a 


result of the Derailment;6 


(b) a description of the educational history, employment history and financial 


information about deceased persons;7 


                                            
3
 Debtor’s Motion for an Order Approving a Process to Solicit Claims and for the Establishment of a 


Claims Bar Date [the “Debtor’s Motion”] at para. 10.  
4
 Debtor’s Draft Order Approving a Process to Solicit Claims and for the Establishment of a Claims Bar 


Date [the “Debtor’s Draft Order”] at para. 6. 
5
 Debtor’s Proof of Claim Form 


6
 Debtor’s Proof of Claim Form, Schedule 1, p. 3. 
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(c) copies of all insurance policies of the claimant that were in effect at the 


time of the Derailment;8  


(d) details of the bodily injuries, hospitalization, and expected treatments of 


the claimant;9 and 


(e) full details on how a claimant’s property was destroyed or damaged, the 


value of immovable and movable property affected by the Derailment, and 


cost of repair incurred or to be incurred.10 


16. Claimants are further required to append all supporting documents associated 


with their claims, and they must not only sign the claim but attend before a 


Commissioner of Oaths to swear to it.11 


17. Despite the highly probing and granular detail required of the proof of claim form, 


nothing in the appended forms or instructions indicates what amounts, if any, are 


available for distribution.  Indeed, the ‘Creditors’ Instructions’ to the proof of claim form 


state: 


We will not be able, at this stage, to comment or provide any indication on what amounts, 
if any, will be paid pursuant to the claims that have been received.


12
 


 


18. The proof of claim form makes no mention of the availability of the 


Representative Plaintiffs and their counsel to assist individuals in completing the claims 


                                                                                                                                             
7
 Debtor’s Proof of Claim Form, Schedule 1, p. 4. 


8
 Debtor’s Proof of Claim Form, Schedule 1, p. 12. 


9
 Debtor’s Proof of Claim Form, Schedule 2A, pp. 1-3. 


10
 Debtor’s Proof of Claim Form, Schedule 3A, pp. 1-16. 


11
 Debtor’s Proof of Claim Form, p. 2 


12
 Creditors’ Instructions to the Debtor’s Proof of Claim Form, p. 1 (emphasis added). 
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form.  Derailment victims who do not already have independent counsel are not advised 


that there are people available to help them with their claims. 


19. The proof of claim form makes no mention of the base amounts that will be 


claimed by the Class Action Plaintiffs on behalf of the 1,500 derailment victims whose 


proxies they hold. 


20. The proof of claim form indicates that “information sessions” will be held in Lac-


Mégantic by representatives of the Monitor in order to “answer questions creditors may 


have about the Proof of claim forms or the filing of their claims”.13  The forms leave the 


impression that the Monitor is there to advocate for and assist creditors, when, in fact, 


the Monitor cannot act as an advocate, it cannot enter into a solicitor-client relationship 


with the victims or provide them with legal advice, and privilege would not ordinarily 


attach to statements made by victims to the Monitor.   


21. The Debtor’s Claims Procedure establishes a claims bar date of May 31, 2014 at 


5:00 p.m. (the “Claims Bar Date”), after which persons with Derailment Claims would be 


precluded from participating in the CCAA proceeding or from receiving any distribution 


under any plan of arrangement.14   


22. In practice, under the Debtor’s Claims Procedure, Derailment victims will have 12 


weeks or less to (i) be notified of the claims procedure, (ii) retain legal counsel, (iii) 


review, complete and swear the 78-page proof of claim form, and (iv) gather and 


                                            
13


 Creditors’ Instructions to the Debtor’s Proof of Claim Form, p. 1. 
14


 Debtor’s Draft Order at para. 2(f) and 6. 
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append all relevant documentation – all without any indication of what amounts, if any, 


are available to satisfy their claims. 


23. Yannick Gagné, one of the four representative Class Action Plaintiffs, confirms in 


his affidavit that the Debtor’s proof of claim form will be “difficile à comprendre et 


onéreux à completer pour la plupart des victimes du Déraillement” given the legal 


terminology used in the form and the significant amount of detail and supporting 


documentation required.15  Mr. Gagné confirms that given the time, effort and cost 


required of the Debtor's proof of claim form, weighed against the uncertain and limited 


amounts available to be disbursed in these proceedings, that many Derailment victims 


will not participate in the Debtor’s Claims Procedure.16   


24. The Debtor purports to justify its Claims Procedure based on the assertion that: 


the filing of a group or class claim would not be acceptable to the Chapter 11 Trustee.17. 


In turn, the Chapter 11 Trustee asserts that he cannot agree to the deemed filing of 


proofs if class-wide claims are filed in these CCAA proceeding.18  He asserts that: 


Class proof of claims may only be filed in a chapter 11 case under the Bankruptcy Code 
with the express prior permission of the US Court, and only if certain standards are 
satisfied by an evidentiary showing to the US Court.  In the opinion of the US Trustee, the 
US Court would be unlikely to allow a class proof of claim on behalf of all holders of 
Derailment Claims.


19
  


  


                                            
15


 Gagné Affidavit at para. 6. 
16


 Ibid. at para. 11. 
17


 Debtor’s Motion, para. 33. 
18


 Contestation of Petitioners’ “Motion for an Order Appointing the Petitioners as Representatives of the 
Class…” [the “US Trustee Motion Contestation”] at para. 10. 
19


 US Trustee Motion Contestation at para. 10. 
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25. The Debtor and the Chapter 11 Trustee do not refer to any authority for their 


conclusion or provide any explanation as to why this court could not accept a class 


claim for the purpose of this proceeding, even if the class claim will not be recognized in 


the U.S. proceeding.   


D. The Revised Claims Procedure 


26. By way of cross-motion, the Class Action Plaintiffs propose a Revised Claims 


Procedure that addresses many of the deficiencies in the Debtor’s Claims Procedure.  


In particular, the Revised Claims Procedure is designed in such a way as to safeguard 


the exceptional direct interest that Derailment victims have in these proceedings and to 


address their particular vulnerabilities and limitations in asserting their claims. 


27. The Revised Claims Procedure contains the following features: 


(a) Proof of claim forms are targeted by type of creditor, with the result that 


the forms are simple, and streamlined so as to make them more 


accessible to individual Derailment victims;  


(b) The amount of information sought from individual Derailment victims 


(Proof of Claims Form A) is limited to what is actually necessary to gain an 


appreciation of the universe of claims, with the expectation that 


representative counsel will formulate a discovery plan and follow-up with 


claimants for additional information as is necessary and appropriate 


having regard to the amounts available for distribution; 
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(c) The forms for individual Derailment victims provide for base claims for 


specific categories of damages, consistent with those that will be 


advanced by the Class Action Plaintiffs on behalf of those persons whom 


they represent, so as to ensure consistency in treatment of creditors; and  


(d) In addition to individual claims forms, the Revised Claims Procedure 


allows the filing of class-wide representative claims seeking aggregate 


damages on behalf of the Derailment victims (Proof of Claims Form B).  


The representative claim will ensure that the interests of Derailment 


victims are preserved and that the objectives of provincial class action 


legislation is not frustrated at this early stage, by ensuring that meritorious 


claims are not barred or defeated because of a victim’s lack of time, 


resources or expertise in navigating an individual claims process. 


28. The Revised Claims Process aims to ensure a proportionate, efficient and fair 


process to register creditor claims that will benefit not only the Debtor but its creditors as 


a whole.   
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PART III.  ISSUES AND ARGUMENT 


A. Issue  


29. The issue to be decided on this motion is whether the Court should: 


(a) approve the Debtor’s Claims Procedure; or  


(b) approve the Revised Claims Procedure proposed by the Class Action 


Plaintiffs.  


30. The Class Action Plaintiffs respectfully submit that the Debtor’s Claims 


Procedure should not be approved because it is not consistent with Canadian and 


Quebec law and because it is not fair or reasonable: 


(a) the Debtor’s Claims Procedure improperly purports to bar, without support, 


the filing of claims on a class-wide basis, and purports to exclude class-


wide claims, contrary to Quebec’s class action legislation contained in 


Book IX of the Code of Civil Procedure (“C.C.P.”) (“Book IX”); and 


(b) the Debtor’s Claims Procedure obstructs access to justice to individual 


claimants by requiring disproportionately burdensome and detailed proof 


of claim forms, when measured against the amounts available for 


distribution. 


31. Instead, the Class Action Plaintiffs ask that this Court approve the Revised 


Claims Procedure because it furthers the objectives of Quebec’s class action 


legislation and the objectives of the CCAA, by putting into place a simple, 


streamlined, proportionate, orderly and fair process that safeguards the 
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extraordinary interests of Derailment victims, while allowing the Debtor a speedy 


process to determine the universe of claims ahead of a potential plan of 


arrangement or compromise.   


B. The Claims Procedure Should Allow the Filing of Class-Wide Representative 
Claims  


32. The Debtor has no authority to exclude class-wide claims through its design of a 


claims procedure within these proceedings.  While the Debtor may eventually challenge 


the claim made on behalf of the Class Action Plaintiffs either procedurally or on the 


merits, it is not appropriate to foreclose outright the possibility of filing a representative 


claim in the design of the claims procedure.   


33. The CCAA does not prescribe a particular claims procedure.20   Rather, under 


the CCAA, a Court has broad authority to fashion orders that it considers appropriate in 


the circumstances.   


34. Section 11 of the CCAA provides: 


11. Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and 
Restructuring Act, if an application is made under this Act in respect of a debtor 
company, the court, on the application of any person interested in the matter, may, 
subject to the restrictions set out in this Act, on notice to any other person or without 
notice as it may see fit, make any order that it considers appropriate in the 
circumstances.


21
 


 


35. However, in exercising its discretion under s. 11 of the CCAA, this Court must be 


guided by the underlying objectives that inform both the CCAA and Book IX – both of 


                                            
20


 Re ScoZinc Ltd., 2009 CarswellNS 229  at  paras. 21, 22 and 28 [Brief of Authorities of the Class 
Action Plaintiffs (“BoA”), Vol. 1, Tab 1] ; Kevin P. McElcheran, Commercial Insolvency in Canada, 2


nd
 Ed 


(Markham: Lexis Nexis, 2011) at p. 311 [BoA, Vol. 1, Tab 2]. 
21


 Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36 [“CCAA”], s. 11. 
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which militate in favour of allowing the filing of a representative claim within the claims 


process designed for these proceedings.   


36. As explained by the Plan of Argument filed by the Class Action Plaintiffs in 


support of their motion for a representation order, the CCAA and Book IX are mutually 


reinforcing statutes that share common overarching objectives: namely, to serve the 


public interest by encouraging and facilitating efficient economic behaviour and 


encouraging access to justice. 


37. Further, representative claims based on aggregate damages would be in keeping 


with Quebec law and jurisprudence on collective recovery, as well as the growing trend 


towards representative proof of claims ordered by CCAA courts.   


1. Objectives of Book IX  


38. Book IX has specific policy objectives which guide this Court’s discretion in 


determining this motion.  


39. The Quebec Court of Appeal has reiterated on numerous occasions that class 


proceedings have a social dimension in that they facilitate access to justice to citizens 


who would otherwise be unable to advance claims before the Court.  In Nadon c. Anjou, 


Justice Rousseau-Houle writing for the Court stated: 


Avant d'aborder ces conditions, il n'est pas inutile de rappeler que le recours collectif a 
une portée sociale et vise à fournir l'accès à la justice à des citoyens qui ont des 
problèmes communs dont la valeur pécuniaire peut souvent être d'une modicité relative 
et qui n'oseraient ou ne pourraient pas de façon appropriée mettre en marche le 
processus judiciaire [citations omitted].


22
 


 
 


                                            
22


 Nadon c. Anjou (Ville), 1994 CarswellQue 294 (C.A.) at para. 10 [BoA, Vol. 1, Tab 3]. 
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40. The Supreme Court of Canada, in its decision in Western Canadian Shopping 


Centres Inc. v. Dutton, outlined three broad policy objectives which animate class 


proceedings legislation like Book IX: (i) access to justice, by “making economical the 


prosecution of claims that would otherwise be too costly to prosecute individually”; (ii) 


judicial economy by “avoiding unnecessary duplication in fact-finding and legal 


analysis”; and (iii) behaviour modification, “by ensuring that actual and potential 


wrongdoers do not ignore their obligations to the public” and take full account of the 


harm they are or have caused.23 


41. Having regard to the public interest served by class actions, Book IX (much like 


the CCAA) gives Quebec courts significant supervisory powers to safeguard and to 


ensure that the interests of class members are protected.24  It is well settled that from 


the commencement of a class action, the courts have significant responsibilities to the 


class. 


42. In the context of product liability or major accident class actions, numerous courts 


have held that class actions are the preferable procedure through which to bring forward 


claims in situations where the personal injury or wrongful death caused to class 


members arose as a result of common issues such as a common catastrophic event 


such as the Derailment in these proceedings.  The Supreme Court of Canada in Hollick 


v. Toronto (City) expressly stated that cases involving mass torts are generally well-


suited to proceed as class actions since the scope of the class is generally not in 


dispute. Chief Justice McLachlin noted: 


                                            
23 Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46 at paras. 27-29 [BoA, Vol. 1, Tab 4]. 
24


 Schmidt c. Depuy International Ltd., 2012 CarswellQue 12745 (C.A.) at para. 47 [BoA, Vol. 1, Tab 5] 
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In a single-incident mass tort case (for example, an airplane crash), the scope of the 
appropriate class is not usually in dispute. The same is true in product liability actions 
(where the class is usually composed of those who purchased the product), or securities 
fraud actions (where the class is usually composed of those who owned the stock).


25
 


 


43. Representative and aggregate claims would provide the Derailment victims an 


economical and effective vehicle to ensure that actual and potential wrongdoers do not 


ignore their obligations to the public.  To allow a claims procedure to bar outright the 


filing of a representative and aggregate claims would allow the Debtor to circumvent the 


application of Book IX and strip Derailment victims of a collective means to effectively 


and efficiently address this mass case of civil irresponsibility.   


44. There is no jurisprudential support for the proposition that representative and 


aggregate claims cannot be pursued in the context of CCAA proceedings by virtue of 


their aggregate or class-based nature alone.   


45. On the contrary, as elaborated below, courts have repeatedly recognized the 


appropriateness of representative proofs of claim in the context of CCAA proceedings 


and the aggregate assessment of damages, in order to facilitate an organized and 


efficient resolution of outstanding claims.   


2. Collective Recovery and Aggregate Damages under Quebec Law 


46. The propriety of allowing damages to be recovered collectively and to be 


assessed on an aggregated basis is well settled in Quebec jurisprudence.  In many 


cases collective recovery and the assessment of damages in the aggregate is the only 


practicable manner of proceeding.   


                                            
25 Hollick v. Toronto (City), 2001 SCC 68 at para. 20 [BoA, Vol. 1, Tab 6]. 
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47. Arts. 1028, 1029 and 1031 of the C.C.P. empower courts in Quebec to allow 


class plaintiffs to recover collectively and to have their damages assessed on an 


aggregate basis.  The articles provide: 


1028. Every final judgment condemning to damages or to the reimbursement of an 
amount of money orders that the claims of the members be recovered collectively or be 
the object of individual claims. 
 
1029. The court may, ex officio or upon application of the parties, provide measures 
designed to simplify the execution of the final judgment. 
 
[…] 
 
1031. The court orders collective recovery if the evidence produced enables the 
establishment with sufficient accuracy of the total amount of the claims of the members; it 
then determines the amount owed by the debtor even if the identity of each of the 
members or the exact amount of their claims is not established.


 26
 


 
 


48. Courts have held that collective recovery is to be preferred over individual 


recovery in class proceedings, because it advances the societal objective of ensuring 


that the defendant is held fully responsible for its actions causing harm.  As Justice 


Gascon stated in Adams v. Amex Bank of Canada (“Amex”), relying on Professor 


Pierre-Claude Lafond: 


Il convient désormais d'orienter l'indemnisation non plus à partir du dommage subi, mais 
à partir du dommage causé. C'est précisément ce que préconise la formule québécoise 
du recouvrement collectif. […] 
 
Cette conception nouvelle de la réparation du préjudice obéit à d'autres règles 
qu'uniquement à celle de la mesure du préjudice subi; les notions d'accès à la justice, de 
justice corrective, de prévention, de respect volontaire du droit et d'effet dissuasif sont 
tout aussi présentes dans la recherche d'une compensation globale.


27
 


 
 


49. As Justice Gascon (as he then was) noted in Amex, individual recovery, when 


compared to collective recovery, is “less efficient, entails fewer claims and leaves more 


                                            
26


 Code of Civil Procedure, R.S.Q., c. C-25 [“C.C.P.”], arts. 1028-1029, 1031. 
27


 Adams v. Amex Bank of Canada, 2009 QCCS 2695 at para. 440 [BoA, Vol. 1, Tab 7]. 
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members without compensation.”28  Given those concerns, collective recovery is the 


favoured remedy in class proceedings despite the fact that claims from one member to 


another may vary.29   


50. The corollary to collective recovery is the assessment of damages based on 


aggregate amounts.  It is settled law in Quebec that damages may be assessed on an 


aggregate basis where aggregate estimates are reasonable approximations of reality, 


and particularly where individual calculations would otherwise be costly and inefficient.30 


51. For instance, in Conseil québécois sur le tabac et la santé v. JTI-MacDonald 


Corp. [“JTI-MacDonald”], Justice Riordan considered motions brought by tobacco 


companies to dismiss a class action alleging harm from cigarette-smoking.  The 


companies alleged that the plaintiffs had to prove “each and every element of liability 


with respect to each and every class member”.31  Justice Riordan dismissed the 


companies’ motions to dismiss, holding that Quebec’s class action legislation required 


that courts adopt a creative and flexible approach to collective recovery to respond to 


the legislation’s public policy objectives. 


52. Citing the flexible approach adopted by Quebec courts, Justice Riordan 


confirmed the propriety in using average-based damages: 


Judges have calculated collective damages using averages over the class. They have 
also employed compensation grids in order to permit a class to be divided into 


                                            
28


 Ibid. at para. 464  
29


 Ibid. at para. 461. 
30


 See for e.g. Conseil québécois sur le tabac et la santé v. JTI-MacDonald Corp., 2013 QCCS 1924 [JTI-
MacDonald] [BoA, Tab 8]; Barette c. Ciment du St-Laurent inc., 2008 SCC 64 [“Barette”] [BoA, Vol. 1, Tab 
9]. 
31


 JTI-MacDonald, supra at para. 27 [BoA, Vol. 1, Tab 8]. 
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appropriate subclasses to take account of differing levels of damages according to the 
particular circumstances of groups of individual class members.


32
 


 


53. In JTI-MacDonald, the plaintiffs sought to use epidemiological statistics in order 


to establish the total amount of their claims for the purposes of collective recovery.33 


The Court saw “no insurmountable obstacle” with this approach.34 Indeed, Justice 


Riordan was of the opinion that the use of statistics in assessing damages in the 


aggregate was perfectly appropriate: 


Epidemiological estimates indicate and take into account degrees of probability and 
confidence intervals. As well, a judge, assisted by the defendants' experts, could adjust 
by those factors in order to determine the amount of collective recovery. The resulting 
number could well demonstrate « sufficient accuracy », remembering that the Code stops 
well short of requiring mathematical perfection on this point, notwithstanding the 
Companies' urgings.


35
 


 
 


54. Moreover, the Court found that an aggregate assessment, in that case, would 


cause no prejudice to the defendants and would ultimately lead to a far more efficient 


process: 


In light of the high reliability of statistical estimates at the macro level, the estimate of 
collective damages should be acceptably close to the « reality », assuming that it was 
humanly possible to calculate that. Thus, proceeding in this manner should cause no real 
prejudice or injustice to a defendant with respect to the total number of dollars assessed 
by way of collective recovery. To the contrary, it would spare him the expense of 
repeated and costly contestations on the individual level that would in all statistical 
likelihood come out to about the same figure.


36
 


 
 


55. Similarly, in Barette c. Ciment du St-Laurent inc., the Supreme Court confirmed 


the appropriateness of assessing damages on the basis of averages.  The Court held: 


[114] The question that remains is whether it was appropriate for Dutil J. to use average 
amounts to determine the compensation in this case.  It must be recognized that the 


                                            
32


 Ibid. at para. 24.   
33


 Ibid. at para. 29. 
34


 Ibid.  
35


 Ibid. at para. 30 (emphasis added). 
36


 Ibid. at para. 31. 
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annoyances suffered by victims of environmental injury are difficult to assess.  In Domfer, 


4,000 residents of Ville‑Émard suffered damage and annoyances caused mainly by dust, 


noise and odours from Domfer’s plants.  Forget J.A. rightly noted that it was difficult to put 
a dollar amount on the problems and annoyances the residents had suffered (para. 162).  
In that case, too, the Court of Appeal used average amounts and based the plaintiffs’ 
compensation on the zones in which they resided, although its reasoning was grounded 


in fault‑based liability (para. 164).  Thus, the Court of Appeal’s approach was analogous 


to the one taken by Dutil J. in the instant case. 
 
[115] An average amount was also used to determine compensation for moral injury in 
St-Ferdinand.  In that case, the trial judge had expressed the opinion that 
[TRANSLATION] “[w]here all members of the group have suffered the same kind of 
prejudice, the prejudice can be assessed on the basis of an average without increasing 


the debtor’s liability” [citation omitted].  L’Heureux‑Dubé J., writing for this Court, noted 


that “because of the nature of the prejudice, the quantum of moral damages cannot be 
determined exactly” (para. 85). 
 
[116] Given the trial judge’s discretion and the difficulty of assessing environmental 
problems and annoyances, we consider Dutil J.’s use of average amounts to have been 
reasonable and appropriate in the circumstances.  […]


37
   


 
 


3. Objectives of the CCAA 


56. The purpose underlying the CCAA reflects society’s interest in efficient economic 


markets. In Century Services Inc. v. Canada, Justice Deschamps held for the majority 


that the purpose of the CCAA “is to permit the debtor to continue to carry on business 


and, where possible, avoid the social and economic costs of liquidating its assets.”38 


57. As noted by Justice Deschamps after reviewing the history of the CCAA: 


Reorganization serves the public interest by facilitating the survival of companies 
supplying goods or services crucial to the health of the economy or saving large numbers 
of jobs (ibid., at p. 593). Insolvency could be so widely felt as to impact stakeholders 
other than creditors and employees. Variants of these views resonate today, with 
reorganization justified in terms of rehabilitating companies that are key elements in a 
complex web of interdependent economic relationships in order to avoid the negative 
consequences of liquidation.


39
 


 


58. Broadly speaking, in a world characterized by “a complex web of interdependent 


economic relationships”, CCAA proceedings provide a forum for stakeholders in 


                                            
37


 Barette, supra at paras. 114-116 (emphasis added) [BoA, Vol. 1, Tab 9]. 
38


 Century Services Inc. v. Canada (Attorney General), [2010] 3 S.C.R. 379 at para. 15 [BoA, Vol. 1, Tab 
10] 
39


 Ibid. at para. 18 (emphasis added). 
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insolvent businesses to negotiate solutions that are more economically advantageous 


than the outcome that would otherwise ensue in a bankruptcy.40 Importantly, however, it 


is not within the purpose of the CCAA to impair the ability to advance stakeholder 


claims; or, put differently, to facilitate the externalization of costs so as to encourage 


inefficient behaviour. As recently observed by Justice Cromwell, writing for the majority 


of the Supreme Court of Canada in Sun Indalex Finance, LLC v. United Steelworkers, 


CCAA proceedings should not be used as a vehicle to degrade the position of a set of 


stakeholders: 


First, it is important to remember that the purpose of CCAA proceedings is not to 
disadvantage creditors but rather to try to provide a constructive solution for all 
stakeholders when a company has become insolvent.


41
 


 
 


4. Representative Proofs of Claims are Ordered in CCAA Proceedings 


59. Court-ordered claims procedures allowing representatives to file proofs of claim 


on behalf of the classes that they represent have become increasingly commonplace in 


CCAA proceedings.  To illustrate this trend: 


(a) In the Sino-Forest Corp. CCAA proceedings, the Court allowed 


representative plaintiffs in two uncertified class actions against the debtor 


company, and its directors and officers, to file proofs of claim on behalf 


their respective class members in relation to negligence and statutory 


secondary market liability claims.  The Claims Procedure Order explicitly 


allowed class members in each of the respective class actions to rely on 


the single proof of claim filed by representative counsel on their behalf, 


                                            
40


 Ibid.  
41


 Sun Indalex Finance, LLC v. United Steelworkers, 2013 SCC 6 at para. 205 [BoA, Vol. 1, Tab 11]. 
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without the need of filing individual proofs of claim.  In his Claims 


Procedure Order, Justice Morawetz of the Superior Court of Ontario 


ordered: 


THIS COURT ORDERS that the Quebec Plaintiffs are, collectively, 
authorized to file, on or before the Claims Bar Date, one Proof of Claim 
and, if applicable, one D&O Proof of Claim, in respect of the substance 
of the matters set out in the Quebec Class Action, notwithstanding that 
leave to make a secondary market liability claim has not be [sic] granted 
and that the Quebec Class has not yet been certified, and that members 
of the Class may rely on the one Proof of Claim and/or one D&O Proof of 
Claim filed by the counsel for the Quebec Plaintiffs and are not required 
to file individual Proofs of Claim or D&O Proofs of Claim in respect of the 
Claims forming the subject matter of the Quebec Class Action.


42
 


 
 


As a result of that claim and the zealous advocacy of the class 


representatives in that case, the class members should soon receive their 


appropriate share of a $117 Million settlement negotiated with Sino-


Forest’s auditor after the claim was filed. 


(b) In accordance with provincial collective bargaining legislation, unions have 


always filed representative claims on behalf of their members.  Thus, for 


example, in the CCAA proceedings of AbitibiBowater Inc., the Court made 


an order allowing 12 unions to represent their respective members in the 


claim process in respect of all outstanding employer obligations.  Justice 


Gascon’s Claims Procedure Order provided: 


[15] ORDERS that, in the event that any Former Employee Grievance is 
subject to compromised under the CCAA and the Plan, each Union shall 
hereby authorized to exercise any voting rights in respect of all such 
Former Employee Grievances as agents for their affected members for 
the purposes of the Plan. […] 
 


                                            
42


 Re Sino-Forest Corp., Claims Procedure Order (May 14, 2012) (Ont. S.C.J.) at para. 28 [BoA, Vol. 2, 
Tab 12]. See also para. 27 dealing with a National Class. 
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[17] ORDERS that, subject to (i) the Claims Bar Date; (ii) paragraph 5 
hereof; and (iii) the Cross-Border Claims Protocol, the following 
procedure shall apply to Grievance Proofs of Claim filed against any of 
the Canadian Petitioners or the Partnerships: […] 
 
(b) where applicable, the Monitor shall send the Union a Notice of 
Revision or Disallowance in accordance with paragraph 27 below; 
 
(c) the Union who receives a Notice of Revision or Disallowance and 
wishes to dispute it shall, within ten (10) Business Days of the Notice of 
Revision or Disallowance, send by registered mail or courier a Notice of 
Dispute to the Monitor setting out the basis for the dispute; […]


43
 


 


(c) Similarly, in the CCAA proceedings of Nortel Networks Corporation, the 


court-appointed representatives of Nortel’s former unionized and non-


unionized employees worked collaboratively with the Monitor to agree on 


claims in advance of putting a process in place to permit the alternate 


proof and contestation of those claims by individual former employees.44 


5. Class-Wide Representative Claims are Appropriate in these 
Circumstances 


60. The particular circumstances of the present case plainly militate in favour of 


allowing the Class Action Plaintiffs to file representative and aggregate claims. The 


relevant factors include the following:  


(a) There are nearly 6,000 Class Members, all of whom may have material 


claims arising out a single common incident – the Derailment;  


(b) The circumstances are such that many of the Class Members’ damages 


cannot be determined exactly, but Class Members can be grouped 


                                            
43


 Re AbitibiBowater Inc., Claims Procedure Order (January 18, 2010) (Que. S.C.) at paras. 15, 17 [BoA, 
Vol. 2, Tab 13]. 
44


 Re Nortel Networks Ltd., Compensation Claims Procedure Order (October 6, 2011) (Ont. S.C.J.) [BoA, 
Vol. 2, Tab 14]. 
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according to the kinds of prejudice suffered and damages assessed on the 


basis of an average or common assessment;  


(c) Individual victims will have less incentive to file their claims at this stage 


because it is uncertain what funds, if any, are available to compensate the 


victims of the Derailment, and due to the complex nature of the claims 


forms being proposed by the Debtor; 


(d) Many and perhaps most victims will not have the expertise required to 


properly assess and document their claim and will have to retain legal 


counsel or other experts to do so; 


(e) In the absence of a representative claim, a large proportion of Derailment 


victims might be inadvertently barred from the claims process, as a result 


of: 


(i) failing to receive notice of the Debtors’ Claims Procedure; 


(ii) failing to understand the consequences of not completing a proof of 


claim form; 


(iii) the exhaustiveness and complexity of the Debtor’s Claims 


Procedure;  


(iv) the financial cost of hiring legal counsel and other professionals to 


navigate the Debtor’s Claims Procedure; and/or 


(v) failing to understand their rights. 
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(f) A representative claim will provide a fair, accessible and economical way 


of safeguarding the claims of the Class Members at this stage in the 


CCAA proceedings.  In doing so, it will advance the public interest 


objectives undergirding both the CCAA and Book IX. 


6. This Court Should Take No Stock in the Chapter 11 Trustee’s 
Submissions  


61. The arguments made by the Debtor and the Chapter 11 Trustee that the CCAA 


process should conform to U.S. law are ill-founded and ill-conceived for at least four 


reasons. 


62. First, several decisions from the U.S. Court of Appeals explicitly confirm that the 


filing of a representative proof of claim is permitted under U.S. bankruptcy law45, 


including the First Circuit U.S. Court of Appeals, which contains the judicial District of 


Maine: the site of the Chapter 11 proceedings.   In In re Trebol Motors Distributor Corp., 


the First Circuit held: 


The First Circuit has not addressed the issue of class claims in bankruptcy, but all of the 
circuit courts which have spoken have held that they are permitted [citations omitted].  
We agree that class proofs of claim are permissible in cases under the Bankruptcy 
Code.


46
 


 
 


63. The permissibility of class proofs of claim in bankruptcy proceedings was 


confirmed most recently by the Fourth Circuit U.S. Court of Appeals in its 2012 decision 


in Gentry v. Siegel (“Gentry”), in which that Court held: 


                                            
45


 See for e.g. Gentry v. Siegel, 668 F.3d 83 (4
th
 Cir. 2012) [“Gentry”] at 88-9 [BoA, Vol. 2, Tab 15]; In re 


Birting Fisheries, Inc., 92 F.3d 939 (9
th
 Cir. 1996) at 939-40 [BoA, Vol. 2, Tab 16]; In re Charter Co., 876 


F.2d 866 (11
th
 Cir. 1989) at 873 [BoA, Vol. 2, Tab 17]; Reid v. White Motor Corporation, 886 F.2d 1462 


(6
th
 Cir. 1989) at 1469 [BoA, Vol. 2, Tab 18]; In the Matter of American Reserve Corp., 840 F.2d 487 (7


th
 


Cir. 1988) at 492-3 [BoA, Vol. 2, Tab 19]; In re Trebol Motors Distributor Corp., 220 B.R. 500 (1
st
 Cir. 


1998) [“Trebol Motors”] at 502 [BoA, Vol. 2, Tab 20]. 
46


 Trebol Motors, supra, at 502 (emphasis added). 
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We agree with the Seventh Circuit’s conclusion that the authorization for the filing of 
proofs of claim should not be construed strictly [citation removed].  Thus if a proofs of 
claim may be filed by agents of creditors, they may also be filed by putative agents on a 
conditional basis.  Reaching such a conclusion serves the same procedural goal that is 
served by allowing agents to file proofs of claims on behalf of creditors. We thus conclude 
that creditors may file proofs of claims for themselves and as putative agents for 
members of a class who are similarly situated.   
 
[…] 
 
In construing the Bankruptcy Rules to permit the filing of a class proofs of claim, we join 
the vast majority of other courts that have considered the issue [citations removed]. 
 
[…] 
 
Recognizing class proofs of claim has the salutary effect of putting trustees and other 
parties on notice of the representative claimants’ intent to pursue a class action in the 
bankruptcy case, allowing them to agree or disagree through objections.


47
 


 
 


64. Second, the U.S. case law also supports the proposition that it is premature to 


bar the filing of a class proof of claim at this time.  Until the U.S. Court decides whether 


a class action can proceed in the context of Chapter 11 proceedings, a representative 


proof of claim is valid.  As the Court in Gentry noted: 


Stated otherwise, by recognizing class actions, the Bankruptcy Rules also recognize that 
putative class representatives can keep the class action process alive until the court 
decides the issue.  Thus we conclude that Rule 3001 should be construed to allow class 
proofs of claim, at least on a tentative basis, until the court rejects the class-action 
process.


48
  


 


65. Third, it is fundamental to the jurisdictional analysis that when it comes to any 


litigation of the Derailment victims’ claims: 


(a) the Quebec court has jurisdiction simpliciter with respect to any claim 


brought in connection with the Derailment;  


(b) in the event of a dispute over whether claims against the U.S. Debtor 


should be proven in Maine or in Quebec, Quebec is obviously the most 


                                            
47


 Gentry, supra at 89 [BoA, Vol. 2, Tab 15]. 
48


 Ibid. 
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convenient forum for the trial of such claims given that the explosion 


occurred in Quebec, all the victims are located in Quebec, the damages 


were sustained in Quebec, and we presume that the U.S. Debtor will say 


that Quebec law applies to the assessment of such damages; and,  


(c) Quebec courts apply Quebec procedure (the lex fori) to the proof of claims 


before the Quebec courts, and so it is Canadian law that should govern 


the procedural treatment of claims.     


66. In any event, regardless of what the process might be for the proof of claims 


against the Chapter 11 Debtor, this court must be concerned with the proof of claims 


against a Canadian Debtor.  Canadian claims against a Canadian Debtor should 


receive every advantage of Canadian law; if those claims ultimately are not recognized 


against a U.S. Debtor, that matters little, or not at all.   


67. As noted by one senior bankruptcy jurist of the Ontario Superior Court: 


It is inappropriate to import concepts and tests from other jurisdictions; Canadian 
problems are to be resolved by Canadian concepts and tests.  At the most one may very 
carefully examine general analytical approaches while being fully cognizant of the foreign 
jurisdictions’ different problems and different legislative and judicial solutions to those 
different problems.


49
   


 


68. Finally, the Chapter 11 Trustee’s argument is especially weak and self-serving 


given that we do not know if there will be any assets allocated for distribution out of the 


U.S. estate.  It may be that the assets available to the Derailment victims are entirely or 


mostly allocable to the Canadian debtor, or that the allocation exercise is made 


irrelevant through a restructuring plan.  


                                            
49


 Re Royal Oak Mines, 1999 CarswellOnt 792 (Gen. Div.) at para. 5(6) [BoA, Vol. 2, Tab 21]. 
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C. The Debtor’s Claims Procedure Obstructs Access to Justice; The Court 
Should Approve the Revised Claims Procedure 


69. The Debtor’s Claims Procedure – the length, complexity and detail of the proof of 


claim forms – is wholly disproportionate to the amount available for distribution and 


impedes the ability of potential victims from exercising their recourse before this Court. 


70.   As articulated above, the Debtor’s Claims Procedure impedes access to justice 


in the following ways: 


(a) the proof of claim forms are 78-pages long, with nine separate 


appendices; 


(b) the forms must be completed on an individual basis; 


(c) the claims proceed on an opt-in basis; 


(d) the forms require the derailment victims to exercise their judgment in 


respect of complex legal issues, such as the quantification of unliquidated 


damages, and to indicate whether they are claiming from the Canadian 


Debtor, the U.S. Debtor or both; 


(e) the forms require claimants to provide very specific details of their claims 


against the Debtor and all supporting documents giving rise to their claims 


– effectively, to the extent of information only otherwise available on 


discovery; 


(f) the forms make no mention of the availability of the Representative 


Plaintiffs and Counsel to assist individuals completing the form; 
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(g) the “information sessions” planned by the Debtor will not provide claimants 


with legal advice or a legal advocate; 


(h) the forms make clear that no funds have been allocated to satisfy the 


claims filed with the Monitor; 


(i) the forms must be obtained, reviewed (presumably with legal counsel) and 


completed in 12 weeks or less. 


71. Instead the Revised Claims Procedure would further access to justice by: 


(a) significantly simplifying the individual proof of claim form to ensure that the 


information sought from Derailment victims is limited to what is necessary 


to gain an appreciation of the universe of claims; and 


(b) stipulating base claim amounts to ensure consistency in the claims made 


by and ultimate treatment of Derailment victims; 


(c) providing for a representative claims mechanism that will ensure that 


meritorious claims are not barred or defeated because of a victim’s lack of 


time, resources or expertise in navigating an individual claims process  


1. Court Processes Must be Guided by Principles of Proportionality 


72. Proportionality is a codified principle in Quebec’s civil procedure.  Art 4.2 of the 


C.C.P. provides: 


4.2. In any proceeding, the parties must ensure that the proceedings they choose are 
proportionate, in terms of the costs and time required, to the nature and ultimate purpose 
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of the action or application and to the complexity of the dispute; the same applies to 
proceedings authorized or ordered by the judge.


50
 


 
 


73. Proportionality is a bedrock principle that governs all stages of civil procedure in 


Quebec (and many other jurisdictions in Canada) to ensure that litigation is – as Justice 


Lebel explained in Marcotte v. Longueuil – “consistent with the principles of good faith 


and of balance between the litigants”.51 


74. The principle of proportionality empowers judges to intervene as active case 


managers, including at the discovery and documentary production stages of litigation52, 


to ensure a balance between, on the one hand, the time and resources expended for a 


particular procedure, and on the other, the scope and complexity of the matter at 


issue.53   


75. In the circumstances of this CCAA proceeding, the information requested of the 


Derailment victims in the Debtor’s proof of claim form is disproportionately probing and 


onerous in light of the fact that no amount, at this time, has been earmarked to satisfy 


any of the individually submitted claims.   


76. It is possible that the parties may ultimately only need to focus on a small subset 


of claims asserting particular types of damages, in order to properly distribute the funds 


                                            
50


 C.C.P., art. 4.2. 
51


 Marcotte v. Longueuil (City), 2009 SCC 43 at para. 43 [BoA, Vol. 2, Tab 22] 
52


 Geysens c. Gonder, 2010 QCCA 2301 at paras. 14-15 [BoA, Vol. 2, Tab 23] 
53


 Indeed, the Comité de révision de la procédure civile confirmed this public policy objective when 
recommending the addition of art. 4.2 to the C.C.P.: 


Pour que la justice civile demeure un service public accessible, il y a lieu de veiller à ce que les 
coûts et les délais en soient raisonnables.  Dans la poursuite de cet objectif, il importe que les 
dispositions du Code de même que l’action des parties et des tribunaux soient inspirées par une 
même préoccupation de proportionnalité entre, d’une part, les procédures prises, le temps employé 
les coûts engagés et, d’autre part, la nature, la complexité et la finalité des recours. Ce principe 
permet de mieux établir l’autorité du juge lorsqu’il intervient dans la gestion de l’instance et de 
guide l’action des parties et de leurs procureurs. (Québec, Comité de révision de la procédure 
civile,  Une nouvelle culture judiciaire (Québec, 2001) at pp.38-39) [BoA, Vol. 2, Tab 24]. 
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available.  The Revised Claims Procedure may very well avoid unnecessary, significant 


and disproportionate administrative costs. 


77. The Revised Claims Procedure demonstrates the sort of flexibility inherent in the 


CCAA process “where there are no fixed rules that must apply in all cases” – a flexibility 


which is the CCAA’s “genius”, as noted by Justice Blair of the Ontario Court of Appeal.54 


78. This Court is empowered, on the basis of proportionality alone, to decline to 


approve the Debtor’s Claims Procedure, and approve the Revised Claims Procedure. 


2. The Impact of the Claims Bar and any determinations must be limited to 
these CCAA Proceedings and only in the event of the acceptance of a 
Plan 


79. The claims process approved under the CCAA is to a purpose: the formulation 


and consideration of a plan of arrangement with the Debtor.  The Debtor’s Claims 


Procedure is not clear with respect to its effect in the event that a CCAA Plan is not 


accepted by creditors or its impact on Derailment victims’ claims against third parties.  


(For e.g.: Is the quantification of damages in respect of a claim in these proceedings 


binding for the purpose of the class action?  Are persons who fail to make a claim in 


these proceedings prejudiced in their ability to make that claim against third parties?). 


80. The Class Action Plaintiffs submit that to limit the potential prejudice that the 


summary CCAA claims process may cause to class members as well as to solvent 


third-party defendants to the class action, the claims procedure order should be 


expressly without prejudice to the position of the parties in other litigation arising from 


the Derailment.  


                                            
54


 Re Stelco Inc., 2005 CarswellOnt 6818 (C.A.) at para. 22 [BoA, Vol. 2, Tab 25]. 
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PART IV.  RELIEF REQUESTED 


81. The Class Action Plaintiffs respectfully request that this Court: 


(a) GRANT the Class Action Plaintiffs’ Cross-Motion for an Order Approving a 


Process to Solicit Claims and for the Establishment of a Claims Bar Date; 


(b) DISMISS the Debtor’s Motion for an Order Approving a Process to Solicit 


Claims and for the Establishment of a Claims Bar Date; 


(c) ENTER into an order the Claims Process Order substantially in the form of 


the proposed order attached to the Motion as Exhibit R-1; and 


(d) THE WHOLE, without costs, unless contested. 


 


ALL OF WHICH IS RESPECTFULLY SUBMITTED. 


Lac-Mégantic, February 4, 2013 
                


       
       ___________________________ 
       ME DANIEL E. LAROCHELLE 
       Attorney for the Petitioners 


 
Montréal, February 4, 2013 


 
___________________________ 
CONSUMER LAW GROUP INC. 
Per: Me Jeff Orenstein 
Attorneys for the Petitioners Plaintiffs  
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CANADA      (Class Action) 
      SUPERIOR COURT 
PROVINCE OF QUEBEC   ________________________________ 
DISTRICT OF MÉGANTIC  
 
NO: 480-06-000001-132   YANNICK GAGNÉ 
 
      and 
       
      GUY OUELLET 
       
      and 
       
      SERGE JACQUES 
       
      and 
 
      LOUIS-SERGES PARENT 
 


     Petitioners 
-vs.- 
 
RAIL WORLD, INC., legal person duly 
constituted, having its head office at 
6400 Shafer Court, Suite 275, City of 
Rosemont, State of Illinois, 60018, USA 
 
and  
 
RAIL WORLD HOLDINGS, LLC, legal 
person duly constituted, having its head 
office at 6400 Shafer Court, Suite 275, 
City of Rosemont, State of Illinois, 
60018, USA 
 
and 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY LTD., legal person duly 
constituted, having its head office at 15 
Iron Road, City of Hermon, State of 
Maine, 04401, USA 
 
and 
 


EXHIBIT A
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EARLSTON ASSOCIATES L.P., legal 
person duly constituted, having its head 
office at 8600 W Bryn Mawr Ave 500N, 
City of Chicago, State of Illinois, 60631, 
USA  
 
and 
 
PEA VINE CORPORATION, legal 
person duly constituted, having its head 
office at 2899 Sherman Ave, City of 
Monte Vista, State of Colorado, 81144, 
USA 
 
and  
 
MONTREAL, MAINE & ATLANTIC 
CORPORATION, legal person duly 
constituted, having its head office at 15 
Iron Road, City of Hermon, State of 
Maine, 04401, USA 
 
and 
 
MONTREAL, MAINE & ATLANTIC 
CANADA COMPANY, legal person duly 
constituted, having its head office at 
1959 Upper Water Street, Suite 800, City 
of Halifax, Province of Nova Scotia, B3J 
2X2  
 
and 
 
EDWARD BURKHARDT, service at 
6400 Shafer Court, Suite 275, City of 
Rosemont, State of Illinois, 60018, USA 
 
and 
 
ROBERT GRINDROD, service at 15 Iron 
Road, City of Hermon, State of Maine, 
04401, USA  
 
and 
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GAINOR RYAN, service at 15 Iron Road, 
City of Hermon, State of Maine, 04401, 
USA 
 
and 
 
DONALD GARDNER, JR., service at 15 
Iron Road, City of Hermon, State of 
Maine, 04401, USA 
 
and 
 
JOE MCGONIGLE, service at 15 Iron 
Road, City of Hermon, State of Maine, 
04401, USA 
 
and  
 
CATHY ALDANA, service at 6400 
Shafer Court, Suite 275, City of 
Rosemont, State of Illinois, 60018, USA 
 
and 
 
THOMAS HARDING, service at 15 Iron 
Road, City of Hermon, State of Maine, 
04401, USA 
  
and 
 
IRVING OIL LIMITED, legal person duly 
constituted, having its head office at 10 
Sydney Street, City of St. John, Province 
of New Brunswick, E2L 4K1 
 
and 
 
IRVING OIL COMPANY, LIMITED, legal 
person duly constituted, having its head 
office at 10 Sydney Street, City of St. 
John, Province of New Brunswick, E2L 
4K1 
 
and 
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IRVING OIL OPERATIONS GENERAL 
PARTNER LIMITED, legal person duly 
constituted, having its head office at 1 
Germain Street, Suite 1700, City of St. 
John, Province of New Brunswick, E2L 
4V1 
 
and 
 
IRVING OIL OPERATIONS LIMITED, 
legal person duly constituted, having its 
head office at 1 Germain Street, Suite 
1700, City of St. John, Province of New 
Brunswick, E2L 4V1 
 
and 
 
IRVING OIL COMMERCIAL G.P., legal 
person duly constituted, having its head 
office at 1 Germain Street, Suite 1700, 
City of St. John, Province of New 
Brunswick, E2L 4V1 
 
and  
 
WORLD FUEL SERVICES CORP., legal 
person duly constituted, having its head 
office at 9800 NW 41st Street, Suite 400, 
City of Miami, State of Florida, 33178, 
USA 
 
and 
 
WORLD FUEL SERVICES, INC., legal 
person duly constituted, having its head 
office at 9800 NW 41st Street, Suite 400, 
City of Miami, State of Florida, 33178, 
USA 
 
and 
 
WORLD FUEL SERVICES CANADA, 
INC., legal person duly constituted, 
having its head office at 9800 NW 41st 
Street, Suite 400, City of Miami, State of 
Florida, 33178, USA 
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and 
 
DAKOTA PLAINS HOLDINGS, INC., 
legal person duly constituted, having its 
head office at 294 Grove Lane East, City 
of Wayzata, State of Minnesota, 55391, 
USA 
 
and 
 
DAKOTA PLAINS MARKETING, LLC, 
legal person duly constituted, having its 
head office at 294 Grove Lane East, City 
of Wayzata, State of Minnesota, 55391, 
USA 
 
and 


 
DPTS MARKETING LLC, legal person 
duly constituted, having its head office at 
294 Grove Lane East, City of Wayzata, 
State of Minnesota, 55391, USA 
 
and 


 
DAKOTA PLAINS TRANSLOADING, 
LLC, legal person duly constituted, 
having its head office at 294 Grove Lane 
East, City of Wayzata, State of 
Minnesota, 55391, USA 
 
and 
 
DAKOTA PETROLEUM TRANSPORT 
SOLUTIONS, LLC, legal person duly 
constituted, having its head office at 294 
Grove Lane East, City of Wayzata, State 
of Minnesota, 55391, USA 
 
and 
 
WESTERN PETROLEUM COMPANY, 
legal person duly constituted, having its 
head office at 9531 West 78th Street, 
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Cabroile Centre, Suite 102, Eden Prairie, 
State of Minnesota, 55344, USA 
 
and 
 
PETROLEUM TRANSPORT 
SOLUTIONS, LLC, legal person duly 
constituted, having its head office at 
9531 West 78th Street, Cabroile Centre, 
Suite 102, City of Eden Prairie, State of 
Minnesota, 55344, USA 
 
and 
 
STROBEL STAROSTKA TRANSFER, 
LLC, legal person duly constituted, 
having its head office at 106 South 
Green Street, City of Clarks, State of 
Nebraska, 68628, USA 
 
and 
 
MARATHON OIL CORPORATION, legal 
person duly constituted, having its head 
office at 5555 San Felipe Road, City of 
Houston, State of Texas, 77056, USA 
 
and 
 
SLAWSON EXPLORATION COMPANY, 
INC., legal person duly constituted, 
having its head office at 727 N.Waco, 
Suite 400, City of Wichita, State of 
Kansas, 67203, USA 


 


and 
 
UNION TANK CAR COMPANY, legal 
person duly constituted, having its head 
office at 175 West Jackson Blvd., City of 
Chicago, State of Illinois, 60604, USA 
 
and 
 
TRINITY INDUSTRIES, INC., legal 
person duly constituted, having its head 
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office at 2525 Stemmons Freeway, City 
of Dallas, State of Texas, 75207, USA 
 
and 
 
TRINITY RAIL GROUP, LLC, legal 
person duly constituted, having its head 
office at 2525 Stemmons Freeway, City 
of Dallas, State of Texas, 75207-2401, 
USA 


 
and 
 
TRINITY RAIL LEASING 2012 LLC, 
legal person duly constituted, having its 
head office at 2525 Stemmons Freeway, 
City of Dallas, State of Texas, 75207-
2401, USA 


       
      and 
   


GENERAL ELECTRIC RAILCAR 
SERVICES CORPORATION, legal 
person duly constituted, having its head 
office at 161 North Clark Street, City of 
Chicago, State of Illinois, 60601, USA 


 
and 
 
 CANADIAN PACIFIC RAILWAY 
COMPANY, legal person duly 
constituted, having its head office at 401-
9th Avenue SW, Suite 500, City of 
Calgary, Province of Alberta, T2P 4Z4 
 
     Respondents 
and 
 
XL INSURANCE COMPANY LIMITED, 
legal person duly constituted, having its 
principal establishment at 8 Street 
Stephen’s Green, City of Dublin, 2, 
Ireland  
 
and  
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XL GROUP PLC, legal person duly 
constituted, having its principal 
establishment at One Bermudiana Road, 
City of Hamilton, HM, 08, Bermuda 
    
    Mises-en-cause 
 ________________________________ 


________________________________________________________________ 
 


THIRD AMENDED MOTION TO AUTHORIZE THE BRINGING OF A CLASS 
ACTION  


& 
TO ASCRIBE THE STATUS OF REPRESENTATIVE 


(Art. 1002 C.C.P. and following) 
________________________________________________________________ 
 
TO THE HONOURABLE MR. JUSTICE MARTIN BUREAU, J.S.C., SITTING IN 
AND FOR THE DISTRICT OF MÉGANTIC, YOUR PETITIONERS STATE AS 
FOLLOWS: 
 
I. GENERAL PRESENTATION 
 
A) The Action 
 
1. Petitioners wish to institute a class action on behalf of the following group, of 


which they are members, namely: 
 


 all persons and entities (natural persons, legal persons established for 
a private interest, partnerships or associations as defined in article 999 
of the Code of Civil Procedure of Quebec) residing in, owning or 
leasing property in, operating a business in and/or were physically 
present in Lac-Mégantic [including their estate, successor, spouse or 
partner, child, grandchild, parent, grandparent and sibling], who have 
suffered a loss of any nature or kind relating to or arising directly or 
indirectly from the train derailment that took place on July 6, 2013 in 
Lac-Mégantic (the “Train Derailment”), or any other group to be 
determined by the Court; 


 
B) The Respondents 
 
2. Please note that the Respondents presented herein are as known currently. 


As new facts emerge throughout the various investigations of the 
governmental bodies, the Petitioners reserve their right to amend so as to 
update this section; 
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The Corporate Rail World Respondents 
 


3. Respondent Rail World, Inc. (“Rail World”) is an American rail transport 
holding corporation with its head office in Rosemont, Illinois.  It is a railroad 
management and consulting company.  It is the parent company of Montreal, 
Maine and Atlantic Railway Ltd. (“MMAR”) and its president and Chief 
Executive Officer is Respondent Edward Burkhardt; 


 
4. Respondent Rail World Holdings, LLC (“Rail World Holdings”) is an American 


corporation with its head office in Rosemont, Illinois.  The company holds 
railway investments around the world.  Respondent Edward Burkhardt serves 
as the President of the company. Rail World Holdings is not a distinct 
corporate entity performing autonomous business activities, but is instead an 
entity created to serve as a holding company for other corporate entities and 
is dominated and controlled by its parent company, Rail World;  


 
5. Respondent MMAR is an American corporation with its head office in 


Hermon, Maine.  It operates a Class II freight railroad in the United States of 
Maine and Vermont and in the Canadian provinces of Quebec and New 
Brunswick.  MMAR owns the 1200 kilometer regional railway crossing Maine, 
Vermont, Quebec and New Brunswick and it also owns and leases 
locomotives and train cars travelling inter alia between Montreal, Quebec and 
Lac-Mégantic, Quebec.  It is a wholly-owned subsidiary of Rail World and 
Respondent Edward Burkhardt serves as the Chairman of the Board.  It is a 
wholly-owned subsidiary of Montreal, Maine and Atlantic Corporation 
(“MMAC”), the whole as appears more fully from a copy of an extract from 
the Registraire des enterprise, produced herein as Exhibit R-1A.  MMAR is 
not a distinct corporate entity performing autonomous business activities, but 
is instead an entity wholly dominated and controlled by its ultimate parent 
company, Rail World, either directly or indirectly through Rail World Holdings 
and/or MMAC;  


 
6. Respondent Earlston Associates L.P. (“Earlston”) is an American corporation 


with its head office in Chicago, Illinois.  Its majority shareholder is 
Respondent Edward Burkhardt, who owns 72.78% of the corporate stock.  It 
is the parent company of MMAC; 


 
7. Respondent Pea Vine Corporation (“Pea Vine”) is an American corporation 


with its head office in Vista, Colorado.  It operates in the rail transportation 
industry as a railroad line-haul operator.  Respondent Edward Burkhardt is 
the President of the company; 


 
8. Respondent MMAC is an American corporation with its head office in 


Hermon, Maine.  It is a wholly-owned subsidiary of Respondent Earlston.  
MMAC is not a distinct corporate entity performing autonomous business 
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activities, but is instead an entity wholly dominated and controlled by its 
parent company, Earlston;  


 
9. Respondent Montreal, Maine & Atlantic Canada Company (“MMA Canada”) 


is a wholly-owned subsidiary of MMAR, the whole as appears more fully from 
a copy of an extract from the Registraire des enterprise, produced herein as 
Exhibit R-1B.  MMA Canada is not a distinct corporate entity performing 
autonomous business activities, but is instead an entity wholly dominated 
and controlled by its ultimate parent company, Rail World, directly and/or 
through the other Rail World Respondents; 


 
9.1 Rail World controlled and dominated its subsidiaries directly and/or through 


its operating and subsidiary companies, including Rail World Holdings, and 
MMAC, and MMAR.  Respondents were operated as one economic unit or a 
single group enterprise as follows:  


 
a) Each of the seven companies is a parent or subsidiary of the others or is 


an affiliate of the others; 
 
b) Each of the seven companies is the agent of the others; 
 
c) All seven companies have officers and directors in common, including 


most importantly, the Respondent Edward Burkhardt as explained below; 
 
d) The acts and omissions set out herein were done by the Rail World 


Respondents in pursuit of their common enterprise; and 
 
e) All of the Rail World Respondents were under the control and direction, 


including all aspects of their business and operations, of the Respondent 
Rail World and its officers and directors and its subsidiaries as described 
herein; 
 


The Individual Rail World Respondents 
 
10. Respondent Edward Burkhardt (“Burkhardt”) is the President of Respondents 


Rail World, Rail World Holdings and Pea Vine Corporation.  Mr. Burkhardt is 
the majority shareholder of Respondent Earlston and he serves as the 
Chairman of the Board of Directors at Respondent MMAR.  Respondent 
Edward Burkhardt is responsible for the implementation and enforcement of 
policies and/or for the failure to implement and to enforce proper policies and 
procedure; 


 
11. As is plainly illustrated below, Respondent Edward Burkhardt is the principal 


director of, and exercises real and effective control of, the other 
Respondents, in effect functioning as the alter ego of the entire operation.  
The other officers and management of the Rail World Respondents and its 
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affiliates effectively controlled all aspects of the business and operations of 
all of the Rail World Respondents as described herein;   


 
 


 
 


12. Respondents Edward Burkhardt, Robert Grinrod (President and Chief 
Executive Officer of MMAR), Gainor Ryan (Vice-President of Human 
Resources of MMAR), Donald Gardner, Jr. (Vice-President Finance and 
Administration and Chief Financial Officer at MMAR), Joe McGonigle (Vice-
President of MMAC) and Cathy Aldana (Vice-President of Research and 
Administration at Rail World) are collectively, the controlling minds of the 
Corporate Rail World Respondents; 


 
13. Respondent Thomas Harding was the conductor of the Train; 
 
14. Mis-en-cause XL Insurance Company Limited is a global insurance company 


with its head office in Ireland.  It is the liability insurer of Respondent MMAR; 
 
15. Mis-en-cause XL Group PLC is a global insurance company with its head 


office in Bermuda.  It is the liability insurer of Respondent MMAR; 
 
16. (…) 
 
17. Given the close ties between the Corporate Rail World Respondents and the 


Individual Rail World Respondents and considering the preceding, all 
Corporate Rail World Respondents and Individual Rail World Respondents 
are solidarily liable for the acts and omissions of the other.  Unless the 
context indicates otherwise, all Corporate Rail World Respondents will be 
referred to as the “Rail World Companies” and the Individual Rail World 
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Respondents will be referred to as the “Senior Executive Team” for the 
purposes hereof.  Collectively, they will be referred to as the “Rail World 
Respondents”; 


 
The Irving Oil Respondents 
 
17.1 Respondent, Irving Oil Limited (“Irving Oil”) is a corporation incorporated 


pursuant to the laws of New Brunswick with its head office located in St. 
John, New Brunswick.  At all material times, Irving Oil either directly or 
indirectly through an agent or subsidiary purchased and had a proprietary or 
equitable interest in and control of the shale liquids, sometimes referred to 
as “shale oil” or “crude oil” (the “Shale Liquids”) that were in the process of 
being shipped by MMAR from New Town, North Dakota to Irving Oil’s 
refinery in St. John, New Brunswick on July 6, 2013 via the train that 
derailed in Lac Mégantic on July 6, 2013, as described herein (“the Train”); 


 
17.2 Respondent, Irving Oil Company, Limited (“Irving Oil Co.”) is a corporation 


incorporated pursuant to the laws of New Brunswick with its head office 
located in St. John, New Brunswick.  At all material times, Irving Oil Co. 
either directly or indirectly through an agent or subsidiary purchased and/or 
owned the Shale Liquids that were in the process of being shipped by 
MMAR from New Town, North Dakota to Irving Oil’s refinery in St. John, 
New Brunswick on July 6, 2013 on the Train.  Irving Oil Co. directly or 
indirectly, through an agent or subsidiary, contracted with MMAR for the 
shipment of the Shale Liquids and was responsible for the decision to use 
and/or was aware of the use of the United States Department of 
Transportation (“DOT”)-111 tankers (“the Tankers”) to ship the Shale 
Liquids.  Irving Oil Co. is not a distinct corporate entity performing 
autonomous business activities, but is instead an entity wholly dominated 
and controlled by its ultimate parent company, Irving Oil, the whole as 
appears more fully from a copy of an extract from the Registraire des 
enterprise, produced herein as Exhibit R-1C; 


 
17.3 Respondent, Irving Oil Operations General Partner Limited (“Irving Oil 


GPL”) is a corporation incorporated pursuant to the laws of New Brunswick 
with its head office located in St. John, New Brunswick.  At all material 
times, Irving Oil GPL either directly or indirectly through an agent or 
subsidiary purchased and/or owned the Shale Liquids that were in the 
process of being shipped by MMAR from New Town, North Dakota to Irving 
Oil’s refinery in St. John, New Brunswick on July 6, 2013 on the Train.  
Irving Oil GPL directly or indirectly, through an agent or subsidiary, 
contracted with MMAR for the shipment of the Shale Liquids on the Train 
and was responsible for the decision to use and/or was aware of the use of 
the Tankers to ship the Shale Liquids.  Irving Oil GPL is not a distinct 
corporate entity performing autonomous business activities, but is instead 
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an entity wholly dominated and controlled by its ultimate parent company, 
Irving Oil; 


 
17.4 Respondent, Irving Oil Operations Limited (“Irving Oil Operations”) is a 


corporation incorporated pursuant to the laws of New Brunswick with its 
head office in St. John, New Brunswick.  At all material times, Irving Oil 
Operations either directly or indirectly through an agent or subsidiary 
purchased and/or owned the Shale Liquids that were in the process of 
being shipped by MMAR from New Town, North Dakota to Irving Oil’s 
refinery in St. John, New Brunswick on July 6, 2013 on the Train.  Irving Oil 
Operations directly or indirectly, through an agent or subsidiary, contracted 
with MMAR for the shipment of the Shale Liquids, and was responsible for 
the decision to use and/or was aware of the use of the Tankers to ship the 
Shale Liquids on the Train.  It is a wholly-owned subsidiary of Irving Oil, and 
is not a distinct corporate entity performing autonomous business activities, 
but is instead an entity wholly dominated and controlled by its ultimate 
parent company, Irving Oil, the whole as appears more fully from a copy of 
an extract from the Registraire des enterprise, produced herein as Exhibit 
R-1D (…); 


 
17.4.1 Respondent, Irving Oil Commercial G.P. (“Irving Oil Commercial”) is a 


corporation incorporated pursuant to the laws of New Brunswick with its 
head office in St. John, New Brunswick.  At all material times, Irving Oil 
Commercial, either directly or indirectly through an agent or subsidiary, 
purchased and/or owned the Shale Liquids that were shipped by Canadian 
Pacific Railway and MMAR from New Town, North Dakota to Irving Oil’s 
refinery in St. John, New Brunswick on July 6, 2013 on the Train.  Irving 
Oil Commercial, directly or indirectly, through an agent or subsidiary, 
contracted with Canadian Pacific Railway and MMAR for the shipment of 
the Shale Liquids and, was responsible for the decision to use and/or was 
aware of the use of, the Tankers to ship the Shale Liquids on the Train.  
Irving Oil Commercial is a wholly-owned subsidiary of Irving Oil and is not 
a distinct corporate entity performing autonomous business activities, but 
is instead an entity wholly dominated and controlled by its ultimate parent 
company, Irving Oil, the whole as appears more fully from a copy of an 
extract from the Registraire des enterprise, produced herein as Exhibit R-
1D.1; 


 
17.5 At all relevant times, the Respondents, Irving Oil, Irving Oil Co., Irving Oil 


GPL, (…) Irving Oil Operations and Irving Oil Commercial G.P (hereinafter 
collectively “Irving Oil”) acted on behalf of each other and exercised control 
over their collective subsidiaries and corporate divisions directly or through 
their subsidiaries with regard to the shipment of the Shale Liquids on the 
Train.  As such, each Irving Oil Respondent is individually as well as 
solidarily liable to the Petitioners and to the members of the Class for their 
injuries, losses and damages; 
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17.5.1  At all relevant times the Irving Oil Respondents had a duty to the 


Petitioners and to the members of the Class to undertake due diligence to 
ensure that the Tankers and locomotives that were used to ship the Shale 
Liquids on the Train were safe and in conformance with all applicable 
safety and regulatory standards for the shipment of highly flammable and 
toxic petroleum products; 


 
The World Fuel Respondents 


 
17.5.2 Respondent, World Fuel Services Corp. is a corporation incorporated 


pursuant to the laws of Florida with its head office located in Miami, 
Florida.  At all material times World Fuel Services Corp. or one of its 
subsidiaries was the seller and/or owner of the Shale Liquids that were 
shipped by Canadian Pacific Railway and MMAR from North Dakota to 
Irving Oil’s refinery in St. John, New Brunswick, and leased the Tankers 
used to carry the oil.  World Fuel Services Corp. exercised control over its 
subsidiaries and corporate divisions and was responsible for the decision 
to use and/or was aware of the use of the Tankers to ship the Shale 
Liquids on the Train; 


 
17.6 Respondent, World Fuel Services, Inc. is a corporation incorporated 


pursuant to the laws of Florida with its head office located in Miami, 
Florida.  At all material times World Fuel Services, Inc., either directly or 
indirectly through one of its subsidiaries and/or in a joint venture with 
Dakota Plains Holdings, Inc., operated trucks which loaded hydrocarbon 
liquids (including the Shale Liquids) received from well-sites and 
transported those liquids to a transload facility1 adjacent to New Town, 
North Dakota.  World Fuel Services Inc. purchased oil from, inter alia, 
Marathon Oil Corporation and Slawson Exploration Company, Inc. and 
was thereafter the seller and/or owner of the Shale Liquids that were (…) 
shipped by Canadian Pacific Railway and MMAR from North Dakota to 
Irving Oil’s refinery in St. John, New Brunswick and leased the Tankers 
used to carry the Shale Liquids on the Train.  World Fuel Services, Inc. is 
not a distinct corporate entity performing autonomous business activities, 
but is instead an entity wholly dominated and controlled by its ultimate 
parent company, World Fuel Services Corp; 


 
17.7 Respondent, World Fuel Services Canada, Inc. is a corporation 


incorporated pursuant to the laws of British Columbia with its head office 
located in Miami, Florida.  At all material times World Fuel Services 
Canada, Inc. either directly or indirectly through one of its subsidiaries was 
the seller and/or owner of the Shale Liquids that were (…) shipped by 
Canadian Pacific Railway and MMAR from North Dakota to Irving Oil’s 


                                                           
1
 “Transloading” is the process of transferring product from one mode of transportation to another, in this 


case, transferring the Shale Liquids were “transloaded” from truck to rail car. 
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refinery in St. John, New Brunswick, and leased the Tankers used to carry 
the Shale Liquids on the Train.  World Fuel Services Canada, Inc. is not a 
distinct corporate entity performing autonomous business activities, but is 
instead an entity wholly dominated and controlled by its ultimate parent 
company, World Fuel Services Inc., the whole as appears more fully from 
a copy of an extract from the Registraire des enterprise, produced herein 
as Exhibit R-1E; 


 
17.8 Respondent Dakota Plains Holdings, Inc. (“Dakota Plains Holdings”) is a 


corporation incorporated pursuant to the laws of Nevada with its head 
office located in Wayzata, Minnesota.  At all material times, Dakota Plains 
Holdings was a subsidiary of and/or affiliate of and/or in a joint venture 
with (…) World Fuel Services Corp. and/or World Fuel Services, Inc., 
and/or World Fuel Services Canada, Inc., and/or engaged in a joint 
venture with World Fuel Services Corp. and/or World Fuel Services, Inc., 
and/or World Fuel Services Canada, Inc. and/or Dakota Plains Holdings  
and operated trucks which loaded hydrocarbon liquids (including the Shale 
Liquids) at well-sites and transported those liquids to a transload facility 
adjacent to New Town North Dakota.  Dakota Plains Holdings, through a 
joint venture, purchased oil from, inter alia, Marathon Oil Corporation and 
Slawson Exploration Company, Inc. and thereafter was the seller, owner 
and shipper of the Shale Liquids that were (…) shipped by Canadian 
Pacific Railway and MMAR from North Dakota to Irving Oil’s refinery in St. 
John, New Brunswick, and leased the Tankers used to carry the Shale 
Liquids on the Train; 


 
17.8.0.1 Respondent Dakota Plains Marketing, LLC (“Dakota Plains Marketing”) 


is a corporation incorporated pursuant to the laws of Minnesota with its 
head office located in Wayzata, Minnesota.  At all material times, 
Dakota Plains Marketing was a wholly-owned subsidiary of and/or 
affiliate of and/or in a joint venture with Dakota Plains Holdings.  Dakota 
Plains Marketing currently holds 50% of the assets of DPTS Marketing 
LLC, as described; 


 
17.8.0.2 Respondent DPTS Marketing LLC (“DPTS Marketing”) is a corporation 


incorporated pursuant to the laws of Minnesota with its head office 
located in Wayzata, Minnesota.  At all material times, DPTS Marketing 
was a joint venture of Dakota Plains Marketing and Petroleum 
Transport Solutions, LLC.  DPTS Marketing was responsible for the 
purchase, sale, storage, transport, and marketing of hydrocarbons 
produced within North Dakota to or from refineries and other end-users 
or persons and to conduct trading activities;  


 
17.8.0.3 Respondent Dakota Plains Transloading, LLC (“Dakota Plains 


Transloading”) is a corporation incorporated pursuant to the laws of 
Minnesota with its head office located in Wayzata, Minnesota.  At all 
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material times, Dakota Plains Transloading was a wholly-owned 
subsidiary of Dakota Plains Holdings.  Dakota Plains Transloading is 
responsible for the purchase, sale, storage, transport, and marketing of 
hydrocarbons produced within North Dakota to or from refineries and 
other end-users or persons and to conduct trading activities, including 
the loading of hydrocarbons onto the Tankers in the facility located in 
New Town, North Dakota; 


 
17.8.0.4 Respondent Dakota Petroleum Transport Solutions, LLC (“Dakota 


Petroleum Transport”) is a corporation incorporated pursuant to the 
laws of Minnesota with its head office located in Wayzata, Minnesota.  
At all material times, Dakota Petroleum Transport was a wholly-owned 
subsidiary of Dakota Plains Holdings.  Dakota Petroleum Transport is a 
joint venture of Dakota Plains Transloading and Petroleum Transport 
Solutions, LLC which is responsible for the purchase, sale, storage, 
transport, and marketing of hydrocarbons produced within North Dakota 
to or from refineries and other end-users or persons and to conduct 
trading activities including the loading of hydrocarbons onto the Tankers 
in the facility located in New Town, North Dakota; 


 
17.8.1 Respondent Western Petroleum Company (“Western Petroleum”) is a 


corporation incorporated pursuant to the laws of Minnesota with its head 
office located in Eden Prairie, Minnesota.  At all material times, Western 
Petroleum Company was a subsidiary of World Fuel Services Corp. and/or 
World Fuel Services, Inc., and/or World Fuel Services Canada, Inc. 
Western Petroleum Company leased the Tankers which transported the 
Shale Liquids from North Dakota to Irving Oil’s refinery in St. John, New 
Brunswick from third-party lessors, as identified below; 


 
17.8.2 Respondent Petroleum Transport Solutions, LLC (“Petroleum Transport 


Solutions”) is a corporation incorporated pursuant to the laws of Minnesota 
with its head office located in Eden Prairie, Minnesota.  At all material 
times, Petroleum Transport Solutions was a wholly-owned subsidiary of 
World Fuel Services Corp. and/or World Fuel Services, Inc., and/or World 
Fuel Services Canada, Inc.  Petroleum Transport Solutions holds 50% of 
the assets of DPTS Marketing; 


 
17.8.3 Respondent Strobel Starostka Transfer LLC (“Strobel Starostka”) is a 


corporation incorporated pursuant to the laws of Nebraska with its head 
office located in Clarks, Nebraska.  At all material times, Strobel Starostka 
was a party to a contract with Dakota Petroleum Transport and 
transloaded the Shale Liquids into the Tankers that were shipped by 
Canadian Pacific Railway and MMAR from North Dakota to Irving Oil’s 
refinery in St. John, New Brunswick;  


 







 


 


17 
 


17.8.4 Respondents Dakota Plains Holdings, Dakota Plains Marketing, DPTS 
Marketing, Dakota Plains Transloading, Dakota Petroleum Transport, 
Western Petroleum, Petroleum Transport Solutions and Strobel Starostka 
collectively owned and operated trucks that loaded produced hydrocarbon 
liquids (including the Shale Liquids) at well-sites and transported those 
liquids to a transload facility adjacent to New Town, North Dakota, and 
were thereafter the sellers, owners and shippers of the Shale Liquids that 
were shipped by Canadian Pacific Railway and MMAR from North Dakota 
to Irving Oil’s refinery in St. John, New Brunswick, and were the lessees of 
the Tankers used to carry the Shale Liquids on the Train;   


 
17.9    At all relevant times, the Respondents, World Fuel Services Corp., World 


Fuel Services, Inc., World Fuel Services Canada, Inc., Dakota Plains 
Holdings (…), DPTS Marketing, Dakota Plains Marketing, Dakota Plains 
Transloading, Dakota Petroleum Transport, (…) Western Petroleum (…), 
Petroleum Transport Solutions, and Strobel Starostka (hereinafter 
collectively “World Fuel”) acted on behalf of each other and exercised 
control over their collective subsidiaries and corporate divisions either 
directly or through their subsidiaries with regard to the shipment of the 
Shale Liquids on the Train.  As such, each World Fuel Respondent is 
individually as well as solidarily liable to the Petitioners and to the 
members of Class for their injuries, losses and damages, the whole as 
appears more fully from a copy of the 10-Q SEC Filing of Respondent 
Dakota Plains Holding, Inc., produced herein as Exhibit R-1E.1; 


 
17.10  Unless the context indicates otherwise, all Irving Oil Respondents and 


World Fuel Respondents will be referred to collectively as the “Oil 
Respondents” for the purposes hereof; 


 
The Oil Producer Respondents 


 
17.10.0.1  Respondent, Marathon Oil Corporation ("MRO") is a multinational oil 


and gas exploration and production corporation incorporated pursuant 
to the laws of Delaware, with its head office located in Houston, 
Texas.  At all material times, MRO had assets valued at $35 billion 
and annual revenues in excess of $15 billion.  MRO, directly or, 
through one of its subsidiaries, owned and/or operated and/or had the 
drilling rights for the oil wellheads in the Bakken Region of North 
Dakota that produced the Shale Liquids (hereinafter, the “Wellheads”);  


 
17.10.0.2  At all material times, MRO produced the Shale Liquids that were 


shipped from North Dakota to Irving Oil’s refinery in St. John, New 
Brunswick.  At all material times, World Fuel Services listed MRO 
among the sellers/offerors of the crude oil purchased immediately prior 
to the Train Derailment; 
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17.10.0.3  At all material times, MRO, as the owner of/operator of/holder of 
drilling rights to the Wellheads, was an “offeror of hazardous material 
for transportation in commerce” within the meaning of section 171.1 of 
the United States Department of Transportation Pipeline and 
Hazardous Materials Safety Administration’s Code of Federal 
Regulations Subchapter C sections 171-180 (“HMR”) and was 
responsible for determining the hazard class of the hazardous 
materials and placing the appropriate placards denoting the risk 
designations on the holding tanks at the Wellheads which held the 
Shale Liquids until they were transferred to the Tankers for transport 
at the transload facility.  MRO’s hazard classification of the Shale 
Liquids would ultimately indicate to the World Fuel Respondents, the 
Oil Respondents and the Rail Respondents, the hazard class of the 
Shale Liquids; 


 
17.10.0.4  Respondent, Slawson Exploration Company, Inc. (“Slawson”) is an oil 


and gas exploration and production corporation incorporated pursuant 
to the laws of Kansas, with its head office in Kansas.  At all material 
times, Slawson directly, or through one of its subsidiaries, owned 
and/or operated and/or had the drilling rights for the Wellheads; 


 
17.10.0.5  At all material times, Slawson produced the Shale Liquids that were 


being shipped from North Dakota to Irving Oil’s refinery in St. John, 
New Brunswick.  At all material times, World Fuel Services listed 
Slawson among the sellers/offerors of the crude oil purchased 
immediately prior to the Train Derailment; 


 
17.10.0.6  At all material times, Slawson, as the owner of/operator of/holder of 


drilling rights to the Wellheads, was an “offeror of hazardous material 
for transportation in commerce” within the meaning of section 171.1 of 
the HMR and was responsible for determining the hazard class of the 
hazardous materials and placing the appropriate placards denoting the 
risk designations on the holding tanks at the Wellheads which held the 
Shale Liquids until they were transferred to the Tankers for transport 
at the transload facility.  Slawson’s hazard classification of the Shale 
Liquids would ultimately indicate to the World Fuel Respondents, the 
Oil Respondents and the Rail Respondents, the hazard class of the 
Shale Liquids; 


 
17.10.0.7  Unless the context indicates otherwise, MRO and Slawson will be 


referred to collectively as the “Oil Producer Respondents” for the 
purposes hereof; 
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The Lessor Respondents 
 


17.10.1 Respondent Union Tank Car Company, (“Union Tank”), is a corporation 
incorporated pursuant to the laws of Delaware, with its head office 
located in Chicago, Illinois.  At all material times, Union Tank was the 
lessor/supplier of the Tankers leased by Western Petroleum which 
transported Shale Liquids from New Town, North Dakota towards St. 
John, New Brunswick on July 6, 2013 on the Train.  Union Tank was 
either responsible for or was aware of the decision to use the Tankers to 
ship the Shale Liquids on the Train and of the decision to transport the 
Tankers along inadequate and deficient railways operated by the Rail 
World Respondents, as described herein; 


 
17.10.2 Respondent Trinity Industries, Inc., (“Trinity Industries”), is a corporation 


incorporated pursuant to the laws of Delaware, with its head office 
located in Dallas, Texas.  At all material times, Trinity Industries or a 
subsidiary thereof was the lessor/supplier of the Tankers leased by 
Western Petroleum which transported Shale Liquids from New Town, 
North Dakota towards St. John, New Brunswick on July 6, 2013 on the 
Train.  Trinity Industries was either responsible for or was aware of the 
decision to use the Tankers to ship the Shale Liquids on the Train and of 
the decision to transport the Tankers along inadequate and deficient 
railways operated by the Rail World Respondents, as described herein; 


 
17.10.3 Respondent Trinity Rail Group, LLC, (“Trinity Rail”), is a corporation 


incorporated pursuant to the laws of Delaware, with its head office in 
Dallas, Texas and it is a subsidiary of Trinity Industries.  At all material 
times, Trinity Rail was the lessor/supplier of the Tankers leased by 
Western Petroleum which transported Shale Liquids from New Town, 
North Dakota towards St. John, New Brunswick on July 6, 2013 on the 
Train.  Trinity Rail was either responsible for or was aware of the 
decision to use the Tankers to ship the Shale Liquids on the Train and of 
the decision to transport the Tankers along inadequate and deficient 
railways operated by the Rail World Respondents, as described herein; 


 
17.10.3.1 Respondent Trinity Rail Leasing 2012 LLC (“Trinity Rail Leasing”), is a 


corporation incorporated pursuant to the laws of Delaware, with its head 
office in Dallas, Texas and it is a subsidiary of Trinity Industries.  At all 
material times, Trinity Rail Leasing was the lessor/supplier of the 
Tankers leased by Western Petroleum which transported Shale Liquids 
from New Town, North Dakota towards St. John, New Brunswick on 
July 6, 2013 on the Train.  Trinity Rail Leasing was either responsible 
for or was aware of the decision to use the Tankers to ship the Shale 
Liquids on the Train and of the decision to transport the Tankers along 
inadequate and deficient railways operated by the Rail World 
Respondents, as described herein; 
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17.10.4 At all relevant times, the Respondents Trinity Rail, (…) Trinity Industries 


and Trinity Rail Leasing (hereinafter collectively “Trinity”) acted on behalf 
of each other and exercised control over their collective subsidiaries and 
corporate divisions directly or through their subsidiaries with regard to the 
shipment of the Shale Liquids on the Train.  As such, each Trinity 
Respondent is individually as well as solidarily liable to the Petitioners 
and to the members of the Class for their injuries, losses and damages; 


 
17.10.5 Respondent General Electric Railcar Services Corporation, (“GE Rail 


Services”), is a corporation incorporated pursuant to the laws of 
Delaware, with its head office in Chicago, Illinois.  At all material times, 
GE Rail Services was the lessor/supplier of the Tankers leased by 
Western Petroleum which transported Shale Liquids from New Town, 
North Dakota towards St. John, New Brunswick on July 6, 2013 on the 
Train.   GE Rail Services was either responsible for or was aware of the 
decision to use the Tankers to ship the Shale Liquids on the Train and of 
the decision to transport the Tankers along inadequate and deficient 
railways operated by the Rail World Respondents, as described herein; 


 
17.10.6 Unless the context indicates otherwise, the Union Tank, Trinity, and GE 


Rail Services Respondents will be referred to collectively as the “Lessor 
Respondents”; 


 
17.10.7 Respondent Canadian Pacific Railway (“CP Rail”) is a Canadian Railway 


Company, federally incorporated with its head office in Calgary, Alberta. 
At all material times, CP Rail subcontracted the transport of the Shale 
Liquids on the Train to the Rail World Respondents; 


 
17.11    All of the Respondents, whether directly or indirectly, are significantly 


involved in the train derailment that took place on July 6, 2013 in Lac-
Mégantic, Quebec; 


 
C) The Situation 
 
18. Please note that the facts presented herein are as known currently.  As new 


facts emerge throughout the various investigations of the governmental 
bodies, the Petitioners reserve their right to amend so as to update this 
section; 


 
The Highly Combustible Shale Liquids 
 
a) Background: The Source and Extraction of the Shale Liquids 
 
18.0.1 The Shale Liquids originated in the Bakken formation which is a rock 


formation of approximately 520,000 square kilometres of the subsurface 
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underlying parts of North Dakota, Montana, Saskatchewan and Manitoba.  
Crude oil is typically extracted from the Bakken formation as well as from 
other adjacent hydrocarbon-bearing formations through horizontal wells in 
the natural fractures in the rock formation or through the use of hydraulic 
fracturing (hereinafter “Fracking”);  


 
18.0.2  Fracking is the artificial fracturing of the rock formation, accomplished 


through the high pressure injection of sand, water and chemicals (which can 
include, inter alia, hydrochloric acid and ethylene glycol), in an attempt to 
release trapped oil and allow it to flow into the well;  


 
18.0.3  Bakken oil production yields not only highly sought-after crude oil, but 


also a significant amount of volatile vapours, gases and light liquids, 
including propane, butane, pentane and natural gasoline.  When left in their 
combined state, these gases and liquids can become extremely explosive, 
even at relatively low ambient temperatures.  Some of these gases may be 
burned off – or flared off– at the well-head, but others remain in the extracted 
well product.  The degree to which these volatile vapours, gases and light 
liquids, including propane, butane, pentane and natural gasoline are 
permitted to remain in the extracted well product is controlled by the oil 
producers as described in more detail below, the whole as appears more 
fully from a copy of a PowerPoint presentation prepared by MRO dated 
March 23, 2010, produced herein as Exhibit R-1E.2; 


 
18.0.4  Following extraction, the stream of raw well production will include the 


crude oil, the light end liquids and the gases that were not flared, along with 
the materials and by-products of the Fracking process.  These products are 
then mechanically separated into three (3) streams: produced salt water, 
gases and petroleum liquids, which include condensates, certain natural gas 
liquids and light oil.  Depending on the effectiveness and appropriate 
calibration of the separation equipment which is controlled by the oil 
producers, varying quantities of gases are dissolved and/or mixed into the 
liquids, which are then transported from the separation equipment to the well-
pad storage tanks; 


 
b) Dramatic Expansion in the Shipment of Crude Oil by Rail  
 
18.0.5  In recent years and, in significant part as a result of the growth of oil 


production from the Bakken region, crude oil shipments have become the 
fastest growing of all hazardous materials shipped by rail in the United States 
(hereinafter, the “U.S.”), with crude oil originations having increased 443% 
since 2005, the whole as appears more fully from a copy of the 
correspondence from the Federal Railroad Administration to the American 
Petroleum Institute dated July 29, 2013, produced herein as Exhibit R-1E.3; 
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18.0.6  Canada has experienced an even greater dramatic increase in the 
volume of crude oil carried by rail.  Specifically, there has been a 28,000% 
increase in the amount of oil shipped via rail since 2009, increasing from 500 
carloads in 2009, to an estimated 140,000 carloads in 2013, the whole as 
appears more fully from a copy of a CTV News article entitled “Quebec 
Disaster: Oil shipments by rail have increased 28,000 per cent since 2009” 
dated July 7, 2013, produced herein as Exhibit R-1E.4; 


 
c) Hazard Classification: The Misclassification of the Shale Liquids 
 
18.0.7  Oil producers are required to determine the appropriate hazard 


classification of their oil production at various stages in the process and for 
various purposes.  For example, the well-pad storage tanks need to carry 
diamond shaped warning placards to reflect the appropriate hazard 
classification of their contents.  These placards typically conform with the 
National Fire Protection Agency’s Standard System for the Identification of 
the Hazards of Materials for Emergency Response (“NFPA 704”), which 
provides levels of risk in 4 categories as is depicted below: on the left in blue 
is the risk to human health, at the top right in red is the risk of flammability, 
on the right in yellow is the risk of reactivity and on the bottom in white is any 
additional risk, such radioactivity.  All of these risks are allocated on a scale 
of 1 to 4, with 1 being the lowest level of risk and 4 being the highest; 


 
 
18.0.8  In addition, as “offeror[s] of hazardous material for transportation in 


commerce”, oil producers are responsible for knowing the composition of 
their product and properly classifying the hazardous material in compliance 
with the standards set out by in the HMR.   In particular, the regulations 
provide that crude oil, as a flammable liquid is included in Class 3, while 
Class 4 materials include spontaneously combustible materials; 
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18.0.9  Class 3 flammable liquids being offered for transportation in commerce 
are further sub-categorized for risk into one of three packing groups (“PG”) 
based on the substance’s initial boiling point, absolute pressure and flash 
point with PG I representing the highest level of risk and PG III representing 
the lowest level of risk.  These classification standards are consistent 
between the U.S. regulations (the HMR) and the applicable Canadian 
regulations, as set out in the Transportation of Dangerous Goods 
Regulations, Part II, SOR/2008-34; 


 
18.0.10 Material Safety Data Sheets (“MSDS”s)2 for Bakken Oil prepared by 


other Canadian oil companies, more specifically, Cenovus Energy Inc. 
(“Cenovus”) in November, 2012 and Enbridge Pipelines Inc. (“Enbridge”) in 
June, 2011, indicate an NFPA flammability risk level of 4; however, several 
well-pad storage tanks operated by MRO and Slawson in the Bakken region 
were placarded with a flammability risk of 3, the whole as appears more fully 
from a copy of the Cenovus Energy Inc. MSDS dated November 2, 2012, a 
copy of the Enbridge Pipelines Inc. MSDS dated 06/08/2011, produced 
herein as Exhibits R-1E.5, and R-1E.6 respectively; 


 
18.0.11 Further, the Cenovus MSDS classified the Bakken oil as PG I and the 


Enbridge MSDS classified the Bakken oil as PG II; however, according to the 
TSBC’s investigation (discussed in greater detail below), all cargo on the 
Tankers was billed out as lower risk PG III product, the whole as appears 
more from a copy of the Rail Safety Advisory Letter to Transport Canada 
from the TSBC, dated September 11, 2013 produced herein as Exhibit R-
1E.7; 


 
18.0.12 There is a positive duty to properly label substances and disclose 


chemical identities on the basis of physic-chemical, health and/or 
environmental risk.  In Canada, the program known as the Workplace 
Hazardous Materials Information System (“WHMIS”) establishes the 
requirements for MSDS’s and is federally-administered by Health Canada 
under Part II of the Hazardous Products Act, R.S.C., 1985, c. H-3, (the 
“Hazardous Products Act”); 


 
d) Concerns about Bakken oil prior to the Derailment and the “Bakken Blitz”  
 
18.0.13  While Bakken oil was historically considered “sweet” oil, meaning that it 


is typically not infused with high levels of, toxic, highly flammable, corrosive 
and explosive hydrogen sulfide (“H2S”), there have been increasing 
observations of  elevated levels of H2S  in Bakken oil.  The range of concerns 
and risks associated with H2S and crude oil was well-known in the oil and 
gas industry prior to the Train Derailment, the whole as appears more fully 
from a copy of the PowerPoint presentation prepared by Irving Oil with 


                                                           
2
 Material safety data sheets (“MSDS”s) are a widely used system from cataloging information on 


chemicals, chemical compounds, and chemical mixtures. 
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respect to issues of quality control in crude oil transported by rail, produced 
herein as Exhibit R-1E.8;  


 
18.0.14 In Canada, H2S is a substance on the Ingredient Disclosure List, 


SOR/88-64, which is established by the Governor in Council pursuant to 
section 17(1) of the Hazardous Products Act.  There are disclosure 
requirements in the Hazardous Products Act when H2S is at a 
concentration/weight of 1%, the whole as appears more fully from a copy of 
an extract of the Ingredient Disclosure List, produced herein as Exhibit R-
1E.9; 


 
18.0.15  Among the sources of this H2S contamination in the Bakken oil are the 


adjacent rock formations which are being targeted for Fracking to increase oil 
production.  One of these targets is the Lodgepole formation which has 
significant oil reserves, but is also part of the Madison formation which is well 
known for the presence of H2S, such that disruption of the Lodgepole 
formation to release the oil is very likely to also release the H2S from the 
Madison formation; 


 
18.0.16  The concern about H2S in petroleum products sourcing out of North 


Dakota was of such concern prior to the Train Derailment that common 
carrier pipelines servicing the Bakken region set strict limits on the H2S 
concentration permitted in the product.  These levels were set at between 5 
and 10 ppm, the whole as appears more fully from a copy of the Order 
Accepting Tariff Filing by the U.S. Federal Energy Regulatory Commission 
(“FERC”) dated June 6, 2013, produced herein as Exhibit R-1E.10; 


 
18.0.17  In order to meet this standard, the crude oil being extracted with higher 


H2S concentrations would need to either be blended in order to dilute the H2S 
level or be transported by alternate means, i.e. by rail; 


 
18.0.18  In addition to the known risk of high H2S concentrations in the oil 


extracted from the general area, other serious concerns were also mounting 
about the content of the crude oil coming from the North Dakota Bakken and 
its appropriate hazard classification; 


 
18.0.19  Indeed, in the months preceding the Train Derailment, local U.S. 


regulatory authorities had safety concerns about transporting crude oil from 
the Bakken region by rail.  As a result of these concerns,  “Operation 
Classification” or the “Bakken Blitz” was launched, a strategy which was to 
involve attending unannounced at fuel-loading sites, where the oil is 
transferred onto rail cars, to inspect and to test the oil to see whether it was 
more volatile than represented, to see whether the Shale Liquids were being 
appropriately classified and placarded and to ensure that sufficient 
precautions were being taken by producers, transporters, shippers and 
railways to ensure safe transport of petroleum liquids;  
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18.0.20  The planning for these inspections began in March of 2013, based on 


previous audits conducted by the U.S. Federal Railroad Administration 
(“FRA”) and field observations by the U.S. Pipeline and Hazardous Materials 
Safety Administration (“PHMSA), which had uncovered inconsistencies with 
crude oil classification.  Unfortunately, this operation did not begin until after 
the Train Derailment, the whole as appears more fully from a copy of the 
Globe and Mail article entitled “U.S. officials were probing safety of Bakken 
oil months before Lac-Mégantic” dated August 29, 2013, produced herein as 
Exhibit R-1E.11; 


 
e) The Role of the Oil Producer Respondents  
 
18.0.21  World Fuel listed MRO and Slawson as the exclusive producers in its oil 


purchases from oil wells around the Fort Berthold Reservation in North 
Dakota in or around June of 2013, i.e. immediately prior to the Train 
Derailment; 


 
18.0.22  As the operators of the wells and as “offerors of hazardous materials for 


transportation in commerce”, Respondents MRO and Slawson were 
responsible for testing and determining the composition and content of the 
petroleum liquids that they were ultimately offering for sale and 
transportation;  


 
18.0.23 This inquiry should have resulted in posting accurate signage on the 


post-production storage tanks containing the Shale Liquids and should have 
provided accurate information so that the appropriate PG classification would 
be allocated to the Shale Liquids by subsequent parties involved in the 
transportation of the Shale Liquids; 


 
18.0.24  Notwithstanding that Bakken oil had regularly been found to contain high 


levels of volatile gases and light liquids, that elevated concentrations of H2S 
had been detected in wells adjacent to those from which the Shale Liquids 
were drawn, and the flammability and transportation risk classifications for 
Bakken oil in the MSDSs prepared by other oil companies (i.e. NFPA 
flammability risk of 4 and PG I or II), observations of well-pad storage tanks 
operated by MRO and Slawson even after the Train Derailment indicated a 
hazard classification of only 3 for flammability and the Shale Liquids were 
billed out as being PG III product; 


 
18.1 Prior to July 5, 2013, Irving Oil contracted with World Fuel for the purchase 


and transport of Shale Liquids, known by all of the Respondents to be 
obtained from the Bakken formation in North Dakota.  As noted above, these 
Shale Liquids were known to the Respondents to be a highly flammable and 
therefore hazardous substance (…); however, from the point of extraction to 
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the point of explosion in Lac-Mégantic, these risks were inadequately 
signaled and inadequate precautions were taken to ensure safe transport; 


 
18.1.0.1 The Shale Liquids were mixed with other volatile substances and/or 


contained other chemical components that were highly flammable and not 
typically found in crude oil, the whole as appears more fully from a copy the 
Globe and Mail article entitled “Blast Probe Turns to Oil Composition” dated 
July 19, 2013, produced herein as Exhibit R-1F;  
 


18.1.1 All Respondents knew or ought to have known that the Shale Liquids were 
much more volatile, explosive and combustible than typical crude oil, that 
they were a highly flammable mixture of multiple petroleum substances, 
including hydrogen sulfide gas. The Respondents knew or ought to have 
known that extra precautions had to be taken in order to ensure the safe 
transport of the Shale Liquids by the Train; 


 
18.2  In order to deliver the Shale Liquids to their purchaser, World Fuel 


contracted with CP Rail to transfer the Shale Liquids from New Town, North 
Dakota to Montreal, Quebec. CP Rail further subcontracted to MMAR to 
transport the Shale Liquids from Montreal, Quebec to a rail company in New 
Brunswick owned by Irving Oil, which would then transport the Shale Liquids 
to Irving Oil’s refinery in St. John, New Brunswick.  Western Petroleum 
leased the Tankers from the Lessor Respondents for this purpose; 


 
18.3  On or about July 5, 2013, the CP Rail train reached Côte Saint-Luc, 


Quebec, where the carriage of the 72 Tankers was transferred to 
Respondent MMAR; 


 
18.4 The MMAR track upon which the Train was travelling was an “excepted 


track”. Trains travelling on this track could only travel approximately 10 
km/hour and could not carry hazardous materials; 


 
 The Train Derailment 


 
19. On July 5, 2013, at approximately 11:25 PM, Respondent Harding, the one 


(1) engineer employed by Respondent MMAR to operate the Train, parked 
and tied down the Train in the town of Nantes, Québec, for a stopover en 
route to the province of New Brunswick, the whole as appears more fully 
from a copy of the Montreal, Maine and Atlantic Railway (MMAR) Press 
Release entitled “Derailment in Lac-Mégantic, Quebec” dated July 6, 2013, 
produced herein as Exhibit R-2; 
 


20. The Train was comprised of the 72 DOT-111 tank cars, each carrying 
113,000 litres (“the Tankers”) of the Shale Liquids, and of 5 locomotive units 
(hereinafter collectively referred to as the “Train”), the whole as appears 
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more fully from a copy of the National Post graphic article entitled “The Night 
a Train Destroyed a Town”, produced herein as Exhibit R-3; 


 
21. The estimated 9,975 ton Train was parked approximately 11 kilometers west 


of Lac-Mégantic, Québec, on the main rail line at an elevation point of 515 
meters on an incline of approximately 1.2%; 


 
22. Respondent Harding claims to have tied down the Train and turned off four of 


the five engines, leaving on the lead engine #5017 to ensure that the air 
brake system continued to operate, the whole as appears more fully from a 
copy of the Wall Street Journal article entitled “Brakes Cited in Quebec 
Wreck” dated July 10, 2013, produced herein as Exhibit R-4; 


 
23. Respondent Harding failed to apply any or insufficient hand brakes, thereby 


failing to act in accordance with existing requirements, regulations, and 
policy; 


 
24. Respondent Harding, the only employee assigned to operate the Train, then 


left at approximately 11:25 PM and went to a local hotel for the night, leaving 
the train unattended.  The Train was emitting smoke at that time; 


 
25. At approximately 11:30 PM, residents of Nantes noticed a significant amount 


of smoke coming from the Train’s first locomotive, and called 9-1-1; 
 
26. At approximately 11:45 PM, the Nantes fire department arrived on the scene 


to extinguish a small fire in the locomotive, reportedly caused by a ruptured 
oil or fuel line in the locomotive.  In accordance with procedure, the fire 
department turned off the running engine so as to prevent the fire from 
accessing the engine’s fuel; 


 
27. At approximately 11:50 PM, the fire was reported to rail traffic control and 


Respondent MMAR dispatched two (2) track maintenance employees 
(“MMAR Representatives”) to the scene.  Neither Respondent Harding nor 
another properly qualified engineer attended ; 


 
28. By 12:15 AM on July 6, 2013, the blaze was completely extinguished and the 


firefighters left the Train in the custody of the MMAR Representatives, who 
either failed to take any, or failed to take adequate measures in the 
emergency situation to ensure that the Train was safely secured. In addition, 
they failed to request or to bring the situation to the attention of Harding or 
any other qualified engineer to ensure the safety and security of the Train, 
particularly its braking system. Instead, they simply left without taking 
appropriate and necessary measures to secure the Train;  
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29. At approximately 12:56 AM, after the emergency responders had left and, 
while no MMAR Representatives were present, the Train began to move 
downhill along the track towards the town of Lac-Mégantic; 


 
30. At approximately 1:14 AM, the Train derailed at the Rue Frontenac road 


crossing in Lac-Mégantic and crashed into the downtown core and business 
centre of the town, incinerating and killing almost fifty (50) people (hereinafter 
referred to as the “Train Derailment”); 


 
31. Between 1:15 AM and 4:00 AM, several tanker cars caught fire and the 


highly flammable tank cars filled with Shale Liquids exploded, decimating the 
entire area.  The explosions continued for several hours as 2,000 residents 
were evacuated from the area to prevent further deaths (hereinafter referred 
to as the “Explosion”), the whole as appears more fully from a copy of the 
National Post article entitled “Death Toll Rises to 13 with Dozens More Still 
Missing” dated July 9, 2013, produced herein as Exhibit R-5; 


 
32. In the aftermath of the Train Derailment and Explosion, 47 deaths have been 


confirmed and 3 people suspected to have died in the explosion remain 
missing.  Numerous people also sustained extensive physical injuries as a 
result of the blasts;  


 
33. At least thirty (30) buildings owned and/or leased by Class Members were 


destroyed in the downtown “red zone” and at least 20 people lost their 
homes; 


 
34. The (…) TSBC and the Sûreté du Québec (“SQ”) have both launched 


investigations into the causes of the Train Derailment, the whole as appears 
more fully from a copy of the Transportation Safety Board of Canada’s Rail 
Investigation Report entitled “Railway investigation R13D0054” dated July 
12, 2013 and from a copy of the Globe and Mail article entitled “Police signal 
there are sufficient grounds for charges in Lac-Mégantic” dated July 9, 2013, 
produced herein, en liasse, as Exhibit R-6; 


 
35. On July 10, 2013, Rail World Respondents, through their chairman and 


president admitted responsibility for the Train Derailment, destruction and 
deaths caused by the Train Derailment, explosion and fire. Respondent 
Edward Burkhardt gave an impromptu press conference to the media in Lac-
Mégantic, in which he was asked by a reporter: “You don’t accept full 
responsibility for this?”, his answer was the following: 


 
“I didn’t say that, you see people are always putting words in my 
mouth, please, I did not say that, we think we have plenty of 
responsibility here, whether we have total responsibility is yet to 
be determined. We have plenty of it. We’re going to try to help 
out with everything that we can in this community, working 







 


 


29 
 


through the city and the Red Cross to do our best to meet our 
obligation to make repairs and put people back in homes and 
things like that.” 


 
And when asked about the application of the brakes on the Train, 
Respondent Burkhardt replied: 
 


“This was a failure of the brakes; it’s very questionable whether 
the brakes- the hand brakes- were properly applied on this train. 
As a matter of fact, I’d say they weren’t or we wouldn’t have had 
this incident [...] I don’t think the employee removed brakes that 
were set; I think they failed to set the brakes in the first place. We 
know the brakes were applied properly on a lot of the locomotive. 
The fact that when the air-brakes released on the locomotive, 
that the train “ran away”, would indicate that the hand brakes on 
the balance of the train were not properly applied. It was our 
employee that was responsible for setting an adequate number 
of hand brakes on the train.” 


 
The Respondent MMAR’s Poor Safety Record 


 
35.1 At all material times, the Rail World Respondents had a duty to ensure that 


MMAR operated safely, that each train operated by MMAR including the 
Train was adequately staffed to ensure the safety of all goods transported, 
and that MMAR’s accident and incident rate was not higher than national 
averages, and it failed in all of these duties; 


 
36. Since 2003, Respondent MMAR has reported 129 accidents, including 14 


main track derailments and 4 collisions, according to Canada’s 
Transportation Safety Board (Exhibit R-6), making it one of the most unsafe 
railway operators in North America; 


 
37. In the United States, Respondent MMAR has reported 23 accidents, injuries 


and other mishaps from 2010 to 2012, according to Federal Railroad 
Administration data, the whole as appears more fully from a copy of the Wall 
Street Journal article entitled “Runaway Quebec Train's Owner Battled Safety 
Issues” dated July 9, 2013, produced herein as Exhibit R-7; 


 
38. In 2012, Respondent MMAR had an average of 36.1 occurrences per million 


miles, while the national average was 14.6. Between 2003 and 2011, the 
company's rate ranged between 23.4 and 56 incidents per million miles, 
while the national average ranged between 15.9 and 19.3, according to 
Federal Railroad Administration data (Exhibit R-7); 


 
39. Several of these incidents involved brakes that failed or were not properly 


activated, resulting in the train rolling away unmanned; 
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40. For example, in February 2010, a train of 3 MMAR locomotives were left 


unattended in Brownville Junction, Maine.  The air brakes failed and the train 
rolled down a hill and crashed, causing physical injury and spilling more than 
1,100 litres of fuel, the whole as appears more fully from a copy of the 
Bureau of Remediation & Waste Management report number B-97-2013, 
produced herein as Exhibit R-8; 


 
41. On June 11, 2013, a MMAR train derailed in Frontenac, Quebec, just east of 


Lac Mégantic and spilled 13,000 litres of diesel fuel, the whole as appears 
more fully from a copy of the La Presse article entitled “Déversement de 13 
000 litres de diesel à Frontenac, près de Lac-Mégantic” dated June 11, 2013, 
produced herein as Exhibit R-9; 


 
The Rail World Respondents’ Cutbacks 


 
42. In 2003, Respondent Rail World bought the Bangor & Aroostook Railroad, 


which spans approximately 1200 kilometers of regional rail track in Maine, 
Vermont and Canada, and renamed it Montreal, Maine and Atlantic Railway 
Inc.; 


 
43. From the beginning, Respondent MMAR suffered many financial difficulties, 


largely due to decreases in the lumber and pulp-and-paper industries that 
once sustained it, the whole as appears more fully from a copy of The 
Gazette article entitled “Railway companies cutting back crew” dated July 10, 
2013, produced herein as Exhibit R-10; 


 
44. Following the takeover, employee wages were drastically cut in order to save 


costs.  Cuts and layoffs continued in 2006 and again in 2008, the whole as 
appears more fully from a copy of The Ottawa Star article entitled “Lac 
Megantic: Railway's history of cost-cutting” dated July 11, 2013, produced 
herein as Exhibit R-11; 


 
45. Respondent MMAR, contrary to industry standards, reduced its locomotive 


crews by half, replacing two (2) workers with a single employee in charge of 
an entire train.  In North America, most train operators, including two of 
Canada’s largest -Canadian National Railway Ltd. and Canadian Pacific 
Railway Ltd- use two staff to operate one train (Exhibit R-7).  In particular, it 
had a special duty to ensure the usage of adequate train crews of at least 
two (2) engineers when transporting highly flammable Shale Liquids through 
urban and residential areas; 


 
46. In 2010, Respondent MMAR sold 375 kilometers of rail line in Maine to the 


state itself for close to $20.1 million, citing economic hardship (Exhibit R-7); 
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47. In 2012, Respondent MMAR’s finances had somewhat improved after years 
of operating losses, in part due to the new business of shipping petroleum 
products to Irving Oil in Saint John, New Brunswick, where the Train was 
headed before the Train Derailment; 


 
48. In order the keep costs at a minimum and the company profitable, 


Respondent MMAR began outfitting its trains with remote-control 
communications technology systems and employing other cost-cutting 
tactics, such as employee cutbacks, with complete disregard for industry 
safety and security practices when transporting inherently dangerous goods; 


 
49. These cutbacks demonstrate a serious and concerted preoccupation with 


finances at the expense of the necessary safety and security policies that 
should have been the primary concern of the Respondents;  


 
50. The policies pertaining to the transportation of goods by rail and the 


implementation of such policies by Respondent MMAR emanate from 
Respondent Rail World, of which Respondent Burkhardt is President and 
Chief Executive Officer; 


 
51. All directives concerning the number of employees required to operate the 


Train, the number and manner in which the hand brakes are to be applied, 
the decisions to leave the Train unattended, the lack of safety and security 
measures or procedures are dictated and enforced by Respondent Rail 
World and its alter ego, Respondent Burkhardt in his capacity as President 
and Chairman of the Board, at his sole unfettered discretion; 


 
52. Canada’s rail industry is largely self-regulating, allowing rail corporations 


such as Respondent Rail World to implement and enforce their own 
guidelines and standards.  Because of the lack of regulation in this industry, it 
is impossible to know whether these corporations actually implemented these 
protocols and, if so, whether they actually adhered to their safety protocols; 


 
53. Respondent Burkhardt, through Respondent Company Rail World maintains 


authority, control, decision making and governing power over all the 
subsidiary and affiliated corporations including Respondents Rail World 
Holdings, MMAR, Earlston, Pea Vine, MMAC, MMAR Canada.  Rail World is, 
effectively, the alter-ego of these companies through which it is able to 
exercise various business transactions;   


 
53.0.1 Overall, the Rail World Respondents, through their policies and practices, 


operated MMAR without adequate staffing and safety precautions, thereby 
resulting in an increased likelihood of accidents and incidents involving trains 
that placed members of the public at an elevated risk of harm; 
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The DOT-111 Tankers are Prone to Rupture and Explosion 
 


53.1 DOT-111 tank cars, also known as CTC-111A tank cars, were leased 
Western Petroleum from the Lessor Respondents.  The Tankers were used 
to transport the Shale Liquids from North Dakota to New Brunswick.  The 
Tankers are multi-purpose, non-pressure tank cars that are widely known or 
ought to have been known by all Respondents, and are known by regulators 
to be highly vulnerable to leaks, ruptures and explosions;   


 
53.2 Respondents knew or ought to have known that the United States National 


Transportation Safety Board (“U.S. NTSB”) repeatedly noted in numerous 
investigations, beginning as early as May 1991, that DOT-111 model tank 
cars have multiple design flaws which result in a high incidence of tank 
failures during collisions, and render them unsuitable for the transport of 
dangerous and explosive products, the whole as appears more fully from a 
copy of the U.S. NTSB Safety Recommendation dated March 2, 2012, 
produced herein as Exhibit R-12; 


 
53.3 All Respondents knew or ought to have known that the TSBC also noted 


that the DOT-111 tank’s design is flawed, resulting in a high incidence of tank 
failure during accidents and should not have been used to transport highly 
combustible and explosive Shale Liquids such as those liquids and gases 
contained in The Tankers.  Accidents in Canada, alone, where DOT-111 
design flaws were ultimately identified as a contributing causal factor to the 
damage that were caused are numerous and include:     


 
a. the January 30, 1994 derailment of 23 freight cars northwest of 


Sudbury, Ontario, in which three DOT-111 tanks cars containing 
dangerous goods failed and released product; the whole as appears 
more fully from a copy of TSBC Railway Occurrence Report dated 
January 30, 1994, produced herein as Exhibit R-13; 


 
b. the October 17, 1994 derailment of six tank cars containing methanol 


in Lethbridge, Alberta. Four derailed DOT-111 tank cars failed and 
released approximately 230,700 litres of methanol. A 20-square-
block area of the city was evacuated; the whole as appears more 
fully from a copy of TSBC Railway Occurrence Report dated October 
17, 1994, produced herein as Exhibit R-14; 


 
c. the January 21, 1995 derailment of 28 freight cars of sulfuric acid 


near Gouin, Quebec.  Eleven DOT-111 tanks failed and released 
230,000 litres of sulphuric acid, causing considerable environmental 
damage; the whole as appears more fully from a copy of TSBC 
Railway Occurrence Report dated January 21, 1995, produced 
herein as Exhibit R-15; 
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d. the August 27, 1999 derailment of a DOT-111 tank that failed and 
released 5,000 gallons of combustible product in Cornwall, Ontario, 
resulting in a temporary evacuation of customers and staff from 
nearby businesses; the whole as appears more fully from a copy of 
TSBC Railway Investigation Report dated August 27, 1999, 
produced herein as Exhibit R-16; and 


 
e. the May 2, 2005 collision of 74 freight cars, in which a DOT-11 tank 


failed and released 98,000 litres of denatured alcohol, resulting in the 
evacuation of 200 people; the whole as appears more fully from a 
copy of TSBC Railway Investigation Report dated May 2, 2005, 
produced herein as Exhibit R-17; 


 
53.4 Flaws in the design of the DOT-111 tank cars that were known or ought to 


have been known by the Respondents include: 
 


a) the tank is not double-hulled and its steel head and shell are too thin 
to resist puncture; 


 
b) the steel shell is not made of normalized steel, which is more 


resistant to rupture; 
 
c) the tank’s ends are especially vulnerable to tears from couplers that 


can fly up after ripping off between cars;  
 
d) unloading valves and other exposed fittings on the tops of the tanks 


easily break during rollovers as they do not have protective guards, 
and when this happens the tanks have the capacity to rapidly unload; 
(…)  


 
e) the tanks are not equipped with shields to resist shock in the event of 


a collision (…); 
 


f) where such tanks have previously been used to carry crude oil and 
solids have settled in the car, there can be corrosion in the bottom of 
the car, leading to an increased risk of breach in the event of a 
collision; and 


 
g) where the crude being transported contains a mixture of, inter alia, 


methane, ethane, propane, H2S which results in high vapour 
pressure, it can cause bubbling crude, leading to corrosion of the 
tank and increased risk of breach in the event of a collision, the 
whole as appears more fully from a copy of slide 14 of the power-
point presentation prepared for a Canadian Crude Quality Technical 
Association workshop on Vapour Pressure held in Edmonton on 
February 5 and 6, 2013, produced herein as Exhibit R-18; 
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As a result, it was widely known that the Tankers were highly prone to failure 
and leakage even in collisions at low speed and should not have been used 
to transport the Shale Liquids; 


 
53.5 These flaws were repeatedly identified and publicized as being of great 


concern to Canadian and American regulators.  In 2011, the American 
Association of Railroads’ Tank Car Committee imposed design changes 
intended to improve safety in new DOT-111s, including requirements for 
thicker heads, low-pressure release valves and puncture-proof shells.  These 
design modifications have also been adopted for new DOT-111 cars 
manufactured and used in Canada, but there is no requirement to modify 
existing tanks.  While these changes decrease the likelihood of tank rupture 
in tanks produced in late 2011 and onwards, the benefits are not realized 
unless a train is composed entirely of tanks that possess these modifications. 
None of the tankers in question had received the design reinforcement 
changes described above;   


 
53.6 In the presence of ongoing concerns, the U.S. NTSB issued safety 


guidelines in March, 2012 for all DOT-111s, which included a 
recommendation that all tank cars used to carry ethanol and crude oil be 
reinforced to render them more resistant to punctures and explosions and 
that existing non-reinforced tankers be phased out completely.  These 
guidelines highlighted the dangers posed by the transport of large quantities 
of ethanol and crude oil by rail and specifically cited the increased volume of 
crude oil being shipped out of the Bakken region of North Dakota as one of 
many justifications for the requirement for improved standards (Exhibit R-12).  
Respondents knew or ought to have known of these safety guidelines and 
should have ensured that Shale Liquids were not transported in The Tankers 
or alternatively that Shale Liquids were only transported in tankers that had 
been reinforced in a manner consistent with the guidelines; 


 
53.7 Despite known concerns surrounding the use of non-reinforced tankers to 


transport Shale Liquids all of The Tankers involved in the Train Derailment 
were older and non-reinforced DOT-111 tanks, thus remaining highly prone 
to rupture and explosion in the event of a derailment;   


 
53.7.1  Prior to the Train Derailment, there had been increasing numbers of 


incidents involving damage to tank cars in crude oil service in the form of 
severe corrosion of the internal surface of the tank, man-way covers, and 
valves and fittings, possibly resulting from contamination of the crude oil by 
materials used in the Fracking process that are corrosive to the tank car tank 
and service equipment (Exhibit R-1E.3); 


 
53.8 Respondents knew or ought to have known that DOT-111 tanks were prone 


to rupture and should therefore not have been used to transport the Shale 
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Liquids.  The Respondents had a duty to ensure that the Shale Liquids were 
not transported in the Tankers and were safely transported in tanks that had 
proper safety features and reinforcement to limit failure in the event of a 
derailement, such as double-hulls, thicker shells and heads, front and rear 
shields to absorb the impact of collisions, guards for fittings, and gauges to 
restrict the rapid unloading of tank contents; 


 
 Regulatory Action following the Train Derailment  
 


a) The U.S. Federal Railroad Authority 
 
53.9  In the aftermath of the Train Derailment, the FRA circulated a letter (Exhibit R-


1E.3) to the American Petroleum Institute indicating its concerns including “…the 
proper classification of crude oil being shipped by rail, the subsequent 
determination or selection of the proper tank car packaging used for transporting 
crude oil, and the corresponding tank car outage requirements”;  


 
53.10  This letter also noted that because crude oil transported by rail is often derived 


from different sources and then blended, it was critical that shippers determine 
the proper classification of the crude oil in accordance with the HMR; 


 
53.11  The FRA also noted that audits of crude oil loading facilities had indicated that 


the classification of crude oil was being based solely on the basis of MSDS data 
provided by the consignee to the shipper without the shipper being aware of 
validation of the values of the crude oil properties.  These audits further indicated 
that such MSDS data was not gleaned from any recently conducted tests and 
that misclassification was occurring. These practices constituted a misuse of the 
crude oil HMR packaging exceptions and reflected subsequent violations of the 
HMR; 


 
53.12  The FRA also concluded that when crude oil is loaded into tank cars, it is 


critical that that the existence and concentration of specific elements or 
compounds be identified, along with the corrosivity of the materials to the tank 
car tanks and service equipment. Proper identification of these elements enables 
a shipper to ensure the reliability of the tank car. Proper identification also 
enables a shipper to determine if there is a need for an interior coating or lining, 
alternative materials of construction for valves and fittings, and performance 
requirements for fluid sealing elements, such as gaskets and o-rings; 


 
53.13  As a result of these various concerns, the FRA advised that it was 


investigating whether crude is being properly classified in the U.S. and whether 
proper tank car packagings are being used for transportation; 


 
53.14  A Safety Advisory issued jointly by the FRA and the PHMSA on August 2, 


2013, reiterated these concerns about the proper classification of crude oil.  In 
particular, the Advisory discussed the safety implications of ensuring that the  
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Packing Group classification was correct, as this can affect the transportation 
requirements under the HMR, the whole as appears more fully from a copy of the 
Safety Advisory dated August 2, 2013, produced herein as Exhibit R-19;  


 
b) Update on the Transportation Safety Board Investigation 


 
53.15  The TSBC is continuing its investigation of the Train Derailment and final 


conclusions have not yet been reached with respect to the cause or causes 
of the tragedy; however, in a news release issued on September 11, 2013, 
the TSBC advised that safety advisory letters had been issued to Transport 
Canada and to PHMSA, calling on these authorities to ensure that the 
properties of the dangerous goods being imported or transported are 
accurately determined and documented for safe transportation; 


 
53.16  The news release and referenced letters also advised that a preliminary 


review of TSBC test results reflected that the level of hazard posed by the 
petroleum crude oil transported in the Tankers was not accurately 
documented.  In particular, the Shale Liquids were reported as being offered 
for transport, packaged and transported in a manner which represented a 
lower hazard, as a less volatile flammable liquid and, as previously noted, all 
cargo was billed out as PG III product;; 


 
53.17  The TSBC also noted that the lower flash point of the Shale Liquids 


explained, in part, why they ignited so quickly once the DOT-111 tanks cars 
were breached and also called into question the adequacy of the DOT-111 
cars for use in the transport of large quantities of low flash flammable liquids; 


 
53.18  Further testing continues to be performed on the product samples as well 


as on components of the Tankers as can be seen from the Rail Safety 
Advisory Letter to Transport Canada from the TSBC (Exhibit R-1E.7) and the 
whole as appears more fully from a copy of the subject news release and a 
copy of the letter to PHMSA, both dated September 11, 2013 and produced 
herein as Exhibits R-20 and R-21, respectively; 


 


D) The Faults 


54. The Respondents had a duty to the Petitioners and the Class Members to 
abide by the rules of conduct, usage or law to ensure the safe transportation 
of the Shale Liquids and the safe operation of the Train;  


 
54.1 The Respondents had a duty to the Petitioners and the Class Members to 


exercise reasonable care in their determination of the methods, railway, 
railway operator and tanks used to ship the Shale Liquids from North Dakota 
to New Brunswick, and to exercise reasonable care in their physical 
shipment of the Shale Liquids from North Dakota to New Brunswick; 
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55. The Train Derailment and the resulting injuries and damages were caused by 
the faults of the Respondents themselves, as well as, of their agents or 
servants, for whose actions, omissions and negligence they are responsible, 
the particulars of which include, but are not limited to: 


 
A. With regards to the Oil Respondents and the Oil Producer Respondents: 
 
 a.a)  they failed to ensure that the raw well product was adequately 


processed and separated to remove any significant content of volatile 
vapours, gases and/or highly flammable light ends from the Shale 
Liquids before they were transported from North Dakota to Lac-
Mégantic; 


 
 a.b)  alternatively, they knowingly added, or allowed to be added or knew to 


be added to the Shale Liquids, quantities of highly flammable and 
volatile light end petroleum liquids and/or vapours and/or gases and/or 
blended the crude oil with condensate; 


 
 a.c) they failed to conduct any or any adequate well-site testing to determine 


the composition of the Shale Liquids prior to transport, such that the 
hazard classification indicated for the Shale Liquids was not and could 
not have been an accurate reflection of the content of the cargo being 
shipped; 


 
 a.d) in failing to properly determine the composition of the contents of the 


Shale Liquids and in failing to properly classify the hazard rating of the 
Shale Liquids, they could not properly determine the shipping 
requirements of the Shale Liquids, including whether the Shale Liquids 
required transport via reinforced and pressurized tank cars rather than 
DOT-111 tank cars; 


 
a) they failed and/or neglected to take reasonable or any care to ensure that 


the Shale Liquids were properly and safely transported; 
 


a.1) they failed and/or neglected to take reasonable or any care to ensure that 
the Shale Liquids were properly labeled and transported as hazardous 
materials; 
 


b) they failed and/or neglected to take reasonable or any care to ensure that 
the Shale Liquids were not transported in DOT-111 tanks, and/or that they 
were only transported in DOT-111 tanks that were properly reinforced to 
improve their safety in the event of a collision; 
 


c) they failed and/or neglected to inspect or adequately inspect the Train and 
its equipment before allowing it to be used to transport the Shale Liquids; 
 







 


 


38 
 


d) they failed and/or neglected to hire a safe and qualified railway operator 
with a positive safety record to transport the Shale Liquids; 


 
d.1) they failed and/or neglected to hire a safe and qualified railway operator 


that would have adequately staffed its trains to ensure safety and would 
not have left trains transporting dangerous and explosive materials 
unattended; 


 
d.2) they failed and/or neglected to hire a safe and qualified railway operator 


that would only operate locomotives in good working order, instead they 
directly or indirectly contracted with MMAR which had a poor safety record 
and which railway tracks were considered to be excepted; 


 
d.3) they failed and/or neglected to hire a safe and qualified railway operator 


that would have been adequately capitalized and insured in the event that 
such an incident occurred and substantial damages were required to be 
paid to Petitioners and members of the Class, including those killed and 
injured as a result of the Train Derailment;  


 
e) they failed and/or neglected to identify the risk of the Train Derailment in 


the present circumstances when they ought reasonably to have done so, 
and they failed and/or neglected to prevent such an incident from 
occurring; 
 


f) they failed and/or neglected to promulgate, implement and enforce 
adequate rules and regulations pertaining to the safe shipment of the 
Shale Liquids by train in accordance with all industry and regulatory 
standards; 
 


g) they hired insufficient and incompetent employees and servants, and are 
liable for the acts, omissions or negligence of same; 
 


h) they failed or neglected to properly instruct and educate their employees 
on how to safely transfer Shale Liquids by train and had inadequate 
operating standards and protocols; 
 


i) they allowed a dangerous situation to exist, when, by the use of a 
reasonable effort, they could have prevented the Train Derailment and/or 
limited the scope of damage resulting therefrom; 


 
B. With regards to the Rail World Respondents: 
 


a. they failed and/or neglected to take reasonable or any care to ensure that 
the Train was safely and securely stationed for the night on July 5, 2013; 
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b. they failed and/or neglected to inspect or adequately inspect the Train and 
its equipment before leaving it unattended on July 5, 2013; 


 
c. they failed and/or neglected to activate or secure a reasonable amount of 


the Train’s hand brakes both before and after the fire at 11:30 PM on July 
5, 2013; 


 
d. they failed and/or neglected to have or maintain the Train in proper state 


of mechanical order suitable for the safe use thereof; 
 


e. they failed and/or neglected to take the appropriate safety and security 
measures following the fire; 


 
e.1) they failed and/or neglected to ensure that a qualified train engineer or 


any other qualified employee inspected the train following the fire; 
 
e.2) they failed and/or neglected to contact Respondent Harding following the 


fire to inform him that the fire had occurred, that the Train’s engine had 
been turned off, and that the Train’s air brakes were no longer operational; 


 
e.3) they failed and/or neglected to ensure that the Train remained attended at 


all times during and following the fire on the evening of July 5, 2013 
 
e.4) they failed and/or neglected to implement appropriate and adequate 


safety protocols to follow in emergency situations; 
 
e.5) they failed and/or neglected to adequately train their employees in safety 


protocols in emergency situations; 
 


f. they failed and/or neglected to consider the dangers of leaving the Train 
on a slope and on the main rail line, unattended, for an extended period of 
time; 


 
g. they failed and/or neglected to identify the risk of the Train Derailment in 


the present circumstances when they ought reasonably to have done so 
and they failed and/or neglected to prevent such an incident from 
occurring; 


 
h. they failed and/or neglected to promulgate, implement and enforce rules 


and regulations pertaining to the safe operation of the Train; 
 


i. they hired incompetent employees and servants, and are liable for the 
acts, omissions or negligence of same; 


 
j. they permitted incompetent employees, whose faculties of observation, 


perception and judgment were inadequate, to operate the Train; 
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k. they caused and/or allowed the train to be operated by a single conductor 


despite the fact that they knew or should have known that having at least 
two (2) conductors on board was the common safe practice;  


 
l. they permitted a person to operate the Train who failed to identify a 


dangerous situation and take appropriate measures to avoid it; 
 


m. they failed or neglected to properly instruct and educate their employees 
on how to safely operate the Train and the appropriate measures to take 
after a fire; 


 
n. they allowed a dangerous situation to exist, when, by the use of a 


reasonable effort, they could have prevented the Train Derailment and/or 
limited the scope of resulting damage; 
 


o. they agreed to transport hazardous and explosive materials in a wholly 
unsafe and inadequate manner and thus failed to ensure the safety of the 
public; 
 


p. they allowed MMAR, MMAC, and/or MMA Canada to operate without 
adequate capitalization, including maintaining both adequate capital and 
adequate liability insurance coverage, in the event that such an incident 
occurred and damages needed to be paid;  


 
C. With regards to the Lessor Respondents: 
 


a) they failed and/or neglected to take reasonable or any care to ensure that 
the Shale Liquids were properly and safely transported; 
 


b) they failed and/or neglected to take reasonable or any care to ensure that 
the Shale Liquids were not transported in DOT-111 tanks, and/or that they 
were only transported in DOT-111 tanks that were properly reinforced; 


 
c) they knew or ought to have known and/or failed to make any inquiries 


regarding the hazardous and flammable nature of the Shale Liquids when 
they ought to have done so, thereby allowing a hazardous and flammable 
liquid to be transported in an unsafe manner; 


 
d) they failed and/or neglected to inspect or to adequately inspect the Train 


and its equipment before allowing it to be used to transport the Shale 
Liquids; 


 
e) they failed and/or neglected to promulgate, to implement and to enforce 


rules and regulations pertaining to the safe shipment of the Shale Liquids 
by train; 
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f) they hired incompetent employees and servants, and are liable for the 


acts, omissions and/or negligence of same; 
 
g) they failed to or neglected to properly instruct and educate their 


employees on the transfer Shale Liquids by train; and 
 
h) they allowed a dangerous situation to exist, when, by the use of a 


reasonable effort, they could have prevented the Train Derailment and/or 
limited the scope of damage resulting therefrom; 
 


D. With regards to the CP Rail Respondent: 
 


a) although it was familiar with the track, as its previous owner, and knew it 
was an excepted track, it still subcontracted with MMAR, despite its poor 
safety record and inadequate insurance coverage; 
 


b) it failed and/or neglected to hire a safe and qualified railway operator that 
would have been adequately solvent, capitalized and insured in the event 
that such an incident occurred and substantial damages were required to 
be paid to Petitioners and members of the Class, including those killed and 
injured as a result of the Train Derailment;  
 


c) it failed and/or neglected to take reasonable or any care to ensure that the 
Shale Liquids were properly and safely transported; 
 


d) it failed and/or neglected to take reasonable or any care to ensure that the 
Shale Liquids were properly labeled and transported as hazardous 
materials; 
 


e) it failed and/or neglected to take reasonable or any care to ensure that the 
Shale Liquids were not transported in DOT-111 tanks, and/or that they 
were only transported in DOT-111 tanks that were properly reinforced to 
improve their safety in the event of a collision; 
 


f) it failed and/or neglected to hire a safe and qualified railway operator with a 
positive safety record to transport the Shale Liquids; 
 


g) it failed and/or neglected to hire a safe and qualified railway operator that 
would have adequately staffed its trains to ensure safety and would not 
have left trains transporting dangerous and explosive materials 
unattended; 
 


h) it failed and/or neglected to hire a safe and qualified railway operator that 
would only operate locomotives in good working order, instead it 
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contracted with MMAR which had a poor safety record and which railway 
tracks were considered to be excepted; 


 
i) it had a duty to use a safe and qualified railway operator that abided by 


accepted industry and regulatory standards and that maintained adequate 
industry ranking in terms of safety; 
 


j) it failed and/or neglected to inspect or adequately inspect the Train and its 
equipment or the track before contracting with MMAR to transport the 
Shale Liquids on the MMAR track; 
 


k) it failed and/or neglected to identify the risk of the Train Derailment in the 
present circumstances when it ought reasonably to have done so, and they 
failed and/or neglected to prevent such an incident from occurring; 


 
l) it allowed a dangerous situation to exist, when, by the use of a reasonable 


effort, it could have prevented the Train Derailment and/or limited the 
scope of damage resulting therefrom; 


 
55.1 The Train Derailment and the resulting injuries and damages were caused 


by the Respondents. The Respondents knew or should have known about 
the volatility of the Shale Liquids, the defects and unsuitability of the DOT-
111 tankers used to transport the Shale Liquids, the poor safety record of the 
Rail World Respondents, and the fact that transport of a dangerous 
substance was occurring in a residential area; 


 
55.2 The Respondents had a duty to take care to minimize all safety risks 


associated with the transportation of the Shale Liquids by ensuring that the 
Shale Liquids were transported in properly reinforced tanks with adequate 
safety features to reduce the impact of collision and likelihood of failure; by 
ensuring that the railway used to ship the Shale Liquids had a strong safety 
record and low record of collisions; and by ensuring that all staff involved in 
the transport of the Shale Liquids were adequately trained and that the Train 
would be adequately staffed during the trip to New Brunswick; and failed to 
do so; 
 


55.3 This negligence and/or recklessness and the resulting risk of harm was 
directed towards the general public, which in turn materialized as against the 
Petitioners and the Class Members.  The Respondents knowingly 
endangered the safety of the Petitioners and the Class Members by shipping 
the Shale Liquids, a highly flammable and inherently dangerous product, 
through residential areas in a manner that was known to be dangerous and 
to result in an increased likelihood of collision, explosion and fire; 
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II. FACTS GIVING RISE TO AN INDIVIDUAL ACTION BY THE PETITIONERS 
 
Petitioner Ouellet 


 
56. Petitioner Ouellet resides at 4282 Rue Mauger in Lac-Mégantic, Quebec; 
 
57. Petitioner Ouellet suffered many grave losses due to the Train Derailment 


including, but not limited to the death of his partner, Diane Bizier.  They had 
been in a serious relationship for five (5) years; 


 
58. Petitioner Ouellet’s place of work, a factory, was closed for 3 days following 


the Train Derailment, which resulted in the loss of many hours of work and 
income; 


 
59. Furthermore, Petitioner Ouellet took a work leave for one week due to 


overwhelming stress, anxiety and sadness; 
 
60. As a result of the death of his partner, Petitioner Ouellet also suffered a loss 


of support, companionship and consortium;  
 
61. Petitioner’s damages are a direct and proximate result of the Respondents’ 


conduct; 
 
62. In consequence of the foregoing, Petitioner is justified in claiming damages; 
 
Petitioner Gagné 
 
63. Petitioner Gagné resides at 4722 Rue Papineau in Lac-Mégantic, Quebec; 
 
64. Petitioner Gagné owns and operates a restaurant and small concert venue, 


Musi-Café, located at 5078, Rue Frontenac in Lac-Mégantic, Quebec; 
 
65. Petitioner Gagné was working at Musi-Café the night of the Train Derailment. 


He and his partner, who was 7 months pregnant at the time, left the 
establishment merely 15-30 minutes before the Train Derailment;  


 
66. As a result of the Train Derailment, Petitioner Gagné suffered many 


damages, including, but not limited to: the loss of his business and his place 
of work, the loss of 3 employees who perished in the tragedy, the loss of 12 
employees who are currently unemployed and the investments made over 
the last two years in the renovation of Musi-Café; 


 
67. After tragedy struck, Petitioner Gagné also suffered from a great deal of 


sadness, anguish, stress and melancholy; 
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68. Petitioner Gagné will have to completely rebuild his life, including taking all 
the administrative measures to revive his business, if possible.  As a result of 
the damage done to his place of business and livelihood, he anticipates 
many financial problems in his future; 


 
69. Petitioner Gagné has also suffered loss of time, inconvenience and stress 


due to disorganization and disorientation following the events of July 6, 2013; 
 
70. Petitioner’s damages are a direct and proximate result of the Respondents’ 


conduct; 
 
71. In consequence of the foregoing, Petitioner is justified in claiming damages; 
 
Petitioner Jacques 
 
71.1  Petitioner Jacques previously resided at 5142, Boulevard des Vétérans,  
Lac-Mégantic, Quebec which was situated across from the Parc des Vétérans in 
Lac-Mégantic; 
 
71.2  Petitioner Jacques and his wife escaped from their house mere minutes 
before a storm sewer full of gasoline exploded in their yard, destroying both his 
home and his business; 
 
71.3  Had Petitioner Jacques and his wife not escaped when they did, they would 
have been killed in their home as happened to many of their neighbours; 
 
71.4  Petitioner Jacques’ home was a mansion of tremendous historic, cultural 
and personal value, in addition to its significant commercial real estate value and 
is irreplaceable;  
 
71.5  Petitioner Jacques’ home was also his place of business; 
 
71.6  As a result of the Train Derailment, Petitioner Jacques suffered many 
damages, including, but not limited to:  the loss of his home, the loss of his 
business establishment, the loss of his furniture and the loss of all personal and 
business effects which were destroyed when his home exploded; 
 
71.7  Petitioner Jacques also suffered from significant emotional harm as a result 
of the tragedy, including the loss of many friends and neighbours and a loss of 
his sense of security; 


 
71.8  Petitioner Jacques’ damages are a direct and proximate result of the 
Respondents’ conduct; 
 
71.9  In consequence of the foregoing, Petitioner Jacques is justified in claiming 
damages;  
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Petitioner Parent 
 


71.10  Petitioner Parent used to reside at 5060 Boulevard des Vétérans in Lac-
Mégantic, Quebec; 
 
71.11  The night of the Train Derailment, Petitioner Parent and his wife were able 
to escape from the explosions and fire to the safety of their vehicle; however, his 
home, place of business, furniture and personal effects were all completely 
destroyed in the Train Derailment and subsequent explosions and fire, as 
firefighters had to demolish his home to prevent the fire from spreading;   
 
71.12  Petitioner Parent’s home was also his place of business; 
 
71.13  As a result of the Train Derailment, Petitioner Parent suffered significant 
damages, including the loss of his home and personal effects, the loss of his 
business and his place of work, and related economic losses; 
 
71.14  Petitioner Parent also suffered from significant emotional harm as a result 
of the tragedy, including the loss of many friends and neighbours and a loss of 
his sense of security; 
 
71.15  Petitioner Parent`s damages are a direct and proximate result of the 
Respondents’ conduct; 
 
71.16  In consequence of the foregoing, Petitioner Parent is justified in claiming 
damages; 


 
III. FACTS GIVING RISE TO AN INDIVIDUAL ACTION BY EACH OF THE 


MEMBERS OF THE GROUP 
 
72. Every member of the group resided in, owned or leased property in or were 


physically present in Lac-Mégantic, Quebec and suffered a loss of nature  or 
kind resulting directly or indirectly from the Train Derailment; 


 
73. Each member of the class is justified in claiming at least one or more of the 


following as damages: 
 
a. For physical injury or death, the individuals or their estates may claim at 
least one or more of the following non-exhaustive list, namely: 


i. pain and suffering, including physical injury, nervous shock or mental 
distress; 


ii. loss of enjoyment of life; 
iii. past and future lost income; 
iv. past and future health expenses which are not covered by Medicare;  
v. property damages; and/or 
vi. any other pecuniary losses; 
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b.Those individuals who did not suffer physical injury may claim one or more 
of the following non-exhaustive list, namely: 
 


i. mental distress; 
ii. incurred expenses; 
iii. lost income; 
iv. expenses incurred for preventative health care measures which are 


covered by Medicare ; 
v. inconvenience; 
vi. loss of real or personal property; 
vii. property damages causing replacement and/or repairs; 
viii. diminished value of real property; and/or 
ix. any other pecuniary losses; 


 
c. Family members of those that died or were physically injured may claim 
one or more of the following non-exhaustive list, namely: 
 


i. expenses reasonably incurred for the benefit of the person who was 
injured or who has died; 


ii. funeral expenses incurred ; 
iii. travel expenses incurred in visiting the injured person during his or her 


treatment or recovery; 
iv. loss of income or for the value of services where, as a result of the 


injury, the family member provides nursing, housekeeping or other 
services for the injured person; and 


v. an amount to compensate for the loss of guidance, care and 
companionship that the family member might reasonably have 
expected to receive from the person if the injury or death had not 
occurred; and/or 


vi. any other pecuniary loss; 
 


d. Businesses Owning or Leasing Property and/or Operating in Lac-Mégantic 
may claim one or more of the following non-exhaustive list, namely: 
 


i. loss of real or personal property ; 
ii. property damages causing replacement or and repairs; 
iii. loss of income, earnings, or profits; 
iv. diminished value of real property; and/or 
v. any other pecuniary loss; 


 
74. All of these damages to the Class Members are a direct and proximate result 


of the Respondents’ faults and/or negligence;  
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IV. CONDITIONS REQUIRED TO INSTITUTE A CLASS ACTION 
 
A) The composition of the class renders the application of articles 59 or 67 


C.C.P. difficult or impractical 
 
75. Petitioners estimate that there are 5,932 persons living in Lac-Mégantic as of 


2011.  However, Petitioners are unaware of the precise number of persons 
who, were residing in, owning or leasing property in, or were physically 
present in Lac-Mégantic and suffered damages arising directly or indirectly 
from the Train Derailment that took place on July 6, 2013; 


 
76. In addition, given the significant costs and risks inherent in an action before 


the courts, many people will hesitate to institute an individual action against 
the Respondents. Even if the class members themselves could afford such 
individual litigation, the court system could not as it would be overloaded. 
Further, individual litigation of the factual and legal issues raised by the 
conduct of Respondents would increase delay and expense to all parties and 
to the court system; 


 
77. These facts demonstrate that it would be difficult or impractical to contact 


each and every member of the class to obtain mandates and to join them in 
one action; 


 
78. In these circumstances, a class action is the only appropriate procedure for 


all of the members of the class to effectively pursue their respective rights 
and have access to justice; 


 
B) The questions of fact and law which are identical, similar, or related with 


respect to each of the class members with regard to the Respondents and 
that which the Petitioners wish to have adjudicated upon by this class action 


 
79. Individual questions, if any pale by comparison to the numerous common 


questions that predominate; 
 
80. The damages sustained by the class members flow, in each instance, from a 


common nucleus of operative facts, namely, a single accident and the 
Respondents’ alleged misconduct; 


 
81. The recourse of the Class Members raises identical, similar or related 


questions of fact or law, namely: 
 


a.Did the Respondents negligently and/or recklessly cause or contribute to 
the Train Derailment and the resulting fire, explosion and Shale Liquids 
spill? 
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b.Did the Respondents know or should they have known of the risk of the 
Train Derailment and did they exercise sufficiently reasonable care in 
order to prevent such an incident from occurring? 


 
c.Did the Respondents properly inspect the Train and its equipment to 
assure that it was free from defects, in proper working order and fit for its 
intended purpose and did this cause or contribute to the Train Derailment? 


 
d.Did the Respondents’ agents and/or employees commit any faults in the 
performance of their duties and did this cause or contribute to the Train 
Derailment? 


 
e.Did the Rail World Respondents promulgate, implement and enforce 
rules and regulations pertaining to the safe operations of their trains which 
would have prevented the Train Derailment? 


 
f.Did the Rail World Respondents fail to properly operate and/or maintain 
the Train in a manner that would have prevented the Train Derailment? 
 
f.1 Did the Oil Respondents, the Oil Producer Respondents, the Lessor 
Respondents and the CP Rail Respondent fail and/or neglect to exercise 
reasonable care to ensure that the Shale Liquids were properly and safely 
transported? 


 
g.In the affirmative to any of the above questions, did the Respondents’ 
conduct engage their solidary liability toward the members of the Class? 


 
h.What is the nature and the extent of damages and other remedies to 
which the members of the class can claim? 


 
i.Are members of the class entitled to bodily, moral and/or material 
damages?  


 
j.Are members of the class entitled to aggravated and/or punitive 
damages? 


 
k.Are the Mises-en-Cause, as the Rail World Respondents’ liability 
insurers, contractually required to pay members of the class for their 
prejudice, injury and damages? 


 
82. The interest of justice favour that this motion be granted in accordance with 


its conclusions; 
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V. NATURE OF THE ACTION AND CONCLUSIONS SOUGHT 
 
83. The action that the Petitioners wish to institute on behalf of the members of 


the class is an action in damages; 
 
84. The conclusions that the Petitioners wish to introduce by way of a motion to 


institute proceedings are: 
 


GRANT the class action of the Petitioners and each of the members of the 
class; 
 
DECLARE the Defendants solidarily liable for the damages suffered by the 
Petitioners and each of the members of the class; 
 
CONDEMN the Defendants to pay to each member of the class a sum to be 
determined in compensation of the damages suffered, and ORDER collective 
recovery of these sums; 
 
CONDEMN the Defendants to pay to each of the members of the class, 
punitive damages, and ORDER collective recovery of these sums; 
 
CONDEMN the Defendants to pay interest and additional indemnity on the 
above sums according to law from the date of service of the motion to 
authorize a class action; 
  
ORDER the Defendants to deposit in the office of this court the totality of the 
sums which forms part of the collective recovery, with interest and costs; 
 
ORDER that the claims of individual class members be the object of collective 
liquidation if the proof permits and alternately, by individual liquidation; 
 
CONDEMN the Defendants to bear the costs of the present action including 
expert and notice fees; 
 
RENDER any other order that this Honourable court shall determine and that 
is in the interest of the members of the class; 


 
 
A) The Petitioners request that he be attributed the status of representative of 


the Class 
 
85. Petitioners are members of the class; 
 
86. Petitioners are ready and available to manage and direct the present action 


in the interest of the members of the class that they wish to represent and is 
determined to lead the present dossier until a final resolution of the matter, 
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the whole for the benefit of the class, as well as, to dedicate the time 
necessary for the present action before the Courts of Quebec and the Fonds 
d’aide aux recours collectifs, as the case may be, and to collaborate with 
their attorneys; 


 
87. Petitioners have the capacity and interest to fairly and adequately protect and 


represent the interest of the members of the class; 
 
88. Petitioners have given the mandate to their attorneys to obtain all relevant 


information with respect to the present action and intends to keep informed of                
all developments; 


 
89. Petitioners, with the assistance of their attorneys, are ready and available to 


dedicate the time necessary for this action and to collaborate with other 
members of the class and to keep them informed; 


 
90. Petitioners are in good faith and have instituted this action for the sole goal of 


having their rights, as well as the rights of other class members, recognized 
and protected so that they may be compensated for the damages that they 
have suffered as a consequence of the Respondents’ conduct; 


 
91. Petitioners understand the nature of the action; 
 
92. Petitioners’ interests are not antagonistic to those of other members of the 


class; 
 
B) The Petitioners suggest that this class action be exercised before the 


Superior Court of Justice in the district of Mégantic 
 


93. A great number of the members of the class reside in the judicial district of 
Mégantic; 


 
94. The present motion is well founded in fact and in law. 
 
 
FOR THESE REASONS, MAY IT PLEASE THE COURT: 
 
GRANT the present motion; 
 
AUTHORIZE the bringing of a class action in the form of a motion to institute 
proceedings in damages; 
 
ASCRIBE the Petitioners the status of representatives of the persons included in 
the class herein described as: 
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 all persons and entities (natural persons, legal persons established for 
a private interest, partnerships or associations as defined in article 999 
of the Code of Civil Procedure of Quebec) residing in, owning or 
leasing property in, operating a business in and/or were physically 
present in Lac-Mégantic [including their estate, successor, spouse or 
partner, child, grandchild, parent, grandparent and sibling], who have 
suffered a loss of any nature or kind relating to or arising directly or 
indirectly from the train derailment that took place on July 6, 2013 in 
Lac-Mégantic (the “Train Derailment”), or any other group to be 
determined by the Court; 


 
IDENTIFY the principle questions of fact and law to be treated collectively as the 
following: 
 


a.Did the Respondents negligently and/or recklessly cause or contribute to 
the Train Derailment and the resulting fire, explosion and Shale Liquids 
spill? 


 
b.Did the Respondents know or should they have known of the risk of the 
Train Derailment and did they exercise sufficiently reasonable care in 
order to prevent such an incident from occurring? 


 
c.Did the Respondents properly inspect the train and its equipment to 
assure that it was free from defects, in proper working order and fit for its 
intended purpose and did this cause or contribute to the Train Derailment? 


 
d.Did the Respondents’ agents and/or employees commit any faults in the 
performance of their duties and did this cause or contribute to the Train 
Derailment? 


 
e.Did the Rail World Respondents promulgate, implement and enforce 
rules and regulations pertaining to the safe operations of their trains which 
would have prevented the Train Derailment? 
 
f.Did the Rail World Respondents fail to properly operate and/or maintain 
the Train in a manner that would have prevented the Train Derailment? 
 
f.1 Did the Oil Respondents, the Oil Producer Respondnts, the Lessor 
Respondents and the CP Rail Respondent fail and/or neglect to exercise 
reasonable care to ensure that the Shale Liquids were properly and safely 
transported? 
 
g.In the affirmative to any of the above questions, did the Respondents’ 
conduct engage their solidary liability toward the members of the Class? 
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h.What is the nature and the extent of damages and other remedies to 
which the members of the class can claim? 
 
i.Are members of the class entitled to bodily, moral and/or material 
damages?  
 
j.Are members of the class entitled to aggravated and/or punitive 
damages? 
 
k.Are the Mises-en-Cause, as the Rail World Respondents’ liability 
insurers, contractually required to pay members of the class for their 
prejudice, injury and damages? 


 
IDENTIFY the conclusions sought by the class action to be instituted as being 
the following: 
 


GRANT the class action of the Petitioners and each of the members of the 
class; 
 
DECLARE the Defendants solidarily liable for the damages suffered by the 
Petitioners and each of the members of the class; 
 
CONDEMN the Defendants to pay to each member of the class a sum to be 
determined in compensation of the damages suffered, and ORDER collective 
recovery of these sums; 
 
CONDEMN the Defendants to pay to each of the members of the class, 
punitive damages, and ORDER collective recovery of these sums; 
 
CONDEMN the Defendants to pay interest and additional indemnity on the 
above sums according to law from the date of service of the motion to 
authorize a class action; 
  
ORDER the Defendants to deposit in the office of this court the totality of the 
sums which forms part of the collective recovery, with interest and costs; 
 
ORDER that the claims of individual class members be the object of collective 
liquidation if the proof permits and alternately, by individual liquidation; 
 
CONDEMN the Defendants to bear the costs of the present action including 
expert and notice fees; 
 
RENDER any other order that this Honourable court shall determine and that 
is in the interest of the members of the class; 
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DECLARE that all members of the class that have not requested their exclusion, 
be bound by any judgment to be rendered on the class action to be instituted in 
the manner provided for by the law; 
 
FIX the delay of exclusion at thirty (30) days from the date of the publication of 
the notice to the members, date upon which the members of the class that have 
not exercised their means of exclusion will be bound by any judgment to be 
rendered herein; 
 
ORDER the publication of a notice to the members of the group in accordance 
with article 1006 C.C.P. within sixty (60) days from the judgment to be rendered 
herein in LA PRESSE (national edition), LE DEVOIR, LA TRIBUNE, L'ÉCHO DE 
FRONTENAC and the LE JOURNAL DE QUÉBEC; 
 
ORDER that said notice be available on the Respondents’ websites with a link 
stating “Notice to all persons and entities residing in, owning or leasing property 
in, operating a business in and/or were physically present in Lac-Mégantic and 
who have suffered a loss relating to the Train Derailment that took place on July 
6, 2013”; 
 
RENDER any other order that this Honourable court shall determine and that is 
in the interest of the members of the class; 
 
THE WHOLE with costs, including all publications fees. 
 
 


Lac-Mégantic, November 1, 2013 
 


       (S) Daniel E. Larochelle 
       ___________________________ 
       ME DANIEL E. LAROCHELLE 
       Attorney for the Petitioners 
        
       (S) Jeff Orenstein 


___________________________ 
CONSUMER LAW GROUP INC. 
Per: Me Jeff Orenstein 
Attorneys for the Petitioners 
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