
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

 
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD. 
 

Debtor. 
 

 
 
Bk. No. 13-10670 
Chapter 11 
 

 

CHAPTER 11 TRUSTEE’S (I) OBJECTION TO WRONGFUL DEATH CLAIMANTS’ 
MOTION TO DETERMINE COMPLIANCE WITH FED. R. BANKR. P. 2019 AND (II) 

REQUEST FOR SANCTIONS 
 

 Robert J. Keach, the chapter 11 trustee, hereby objects to the Wrongful Death Claimants’ 

Motion to Determine Compliance with Fed. R. Bankr. P. 2019 [D.E. 762] (the “Motion”).  The 

Motion seeks an order declaring that the self-titled “Unofficial Committee of Wrongful Death 

Claimants” has remedied its failures to comply with Rule 2019.1  The Motion should be denied, 

because—somewhat stunningly under the circumstances—the Unofficial Committee has not 

corrected its failures.  Further, the Trustee requests that this Court award attorney’s fees and 

costs against counsel to the Unofficial Committee pursuant to 28 U.S.C. § 1927.  In support of 

this objection, the Trustee states as follows: 

The Court conducted a hearing on March 12, 2014 at which time the Court determined 

that the Unofficial Committee and its counsel failed to comply with Rule 2019.  In response to 

the Court’s order [D.E. 753] (the “2019(e) Order”), the Unofficial Committee filed three things:  

a. Second Amended Verified Statement of Bankruptcy Counsel Concerning 
Representation of Wrongful Death Claimants As Required by Fed. R. Bankr. P. 2019 
[D.E. 754] (the “Third Rule 2019 Statement”);  

b. Declaration of Ted A. Meyers, Esq. [D.E. 754-1] (the “Meyers Declaration”); and  

                                                            
1 Capitalized terms not otherwise defined herein have the meaning ascribed to them in the Chapter 11 Trustee’s 
Motion for an Order (I) Determining that the Unofficial Committee of Wrongful Death Claimants Failed to Comply 
with Fed. R. Bankr. P. 2019 and (II) Imposing Sanctions for such Failure [D.E. 667] (the “2019(e) Motion”). 
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c. Declaration of Mitchell Toups, Esq. [D.E. 756] (the “Toups Declaration”).   
 

After the Third Rule 2019 Statement, the Meyers Declaration and the Toups Declaration were 

filed, the Unofficial Committee filed the Motion.   

A. The Third Rule 2019 Statement Fails to Disclose the Authority Given to 
Murtha, GMM, the Group, or the Committee to Act on Behalf of Creditors.  

 The Meyers Declaration provides that: 

All of the Wrongful Death Claimants have executed engagement letters 
authorizing the Law Firms to take all necessary action to investigate and to 
prosecute any and all claims for personal injuries and/or death arising from the 
Derailment. 
 

Meyers Declaration, at ¶ 3.  The Meyers Declaration does not indicate whether there is one 

engagement letter signed by forty estate representatives, whether there are forty engagement 

letters, or some other number of engagement letters.  The Toups Declaration contains a similar 

statement with respect to eleven of the wrongful death claimants.  See Toups Declaration, at 3.  

The Third Rule 2019 Statement—presumably on the veracity of the Meyers Declaration and the 

Toups Declaration—recites that personal injury counsel is authorized, pursuant to engagement 

agreements, “to take all necessary action to investigate and to prosecute any and all claims for 

personal injury and/or death arising from the Disaster.”  Third Rule 2019 Statement, at ¶ 2.  

There is no engagement letter attached to the Meyers Declaration.  There is no 

engagement letter attached to the Third Rule 2019 Statement.  Given the concerns expressed by 

the Court during the hearing on March 12, it is difficult to fathom how the Unofficial Committee 

can contend that it has now complied with Rule 2019 when it has admitted the existence of 

multiple engagement letters but failed to provide them.  See Fed. R. Bank. P. 2019(c)(4).  

Contrary to prior representations made by Murtha and GMM, this is not a situation where there 

is no instrument evidencing the authority of the “entity, group, or committee to act on behalf of 
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creditors . . . .”  Id.  Two declarations signed under oath inform the Court that there are 

engagement letters, yet those engagements letters are not provided.    

 Instead of providing the engagement letters, the Unofficial Committee relies on the 

“Letter Agreement,” which was filed with the Court before the March 12 hearing, with respect to 

Rule 2019(c)(4).  See Motion, at ¶ 5.  In particular, the Third Rule 2019 Statement alleges that 

“[t]here is no written instrument concerning authorization of Bankruptcy Counsel, the Group or 

the Committee except for the Letter Agreement.”  Third Rule 2019 Statement, at ¶ 7.  There is no 

way to reconcile this statement in the Third Rule 2019 Statement with prior representations to 

the Court on this point.  In particular, Murtha and GMM represented that “[t]here is no written 

instrument concerning authorization of the Unofficial Committee to act on behalf of any party in 

interest.”  See Verified Statement Concerning Representation of Unofficial Committee of 

Wrongful Death Claimants as Required by Fed. R. Bankr. P. 2019 [D.E. 388] at ¶ 3.  That is a 

startling lack of candor given the now-confirmed existence of engagement letters allegedly 

authorizing personal injury counsel to take a broad range of action, including retaining 

bankruptcy counsel who suggested that an unofficial committee be formed.   

In any event, the Letter Agreement, standing alone, does not answer the authority 

question; if it had, the Court would not have entered the 2019(e) Order.  The Court directed the 

Unofficial Committee and their counsel to disclose evidence of the source and scope of authority 

provided to counsel, yet the Third Rule 2019 Statement fails to do that.  For these reasons, the 

Court should deny the Motion.    

B. As a Result of Continued Non-Compliance, Sanctions should be Imposed and 
the Trustee should be Awarded Attorneys’ Fees and Costs. 

 
 In the event of non-compliance, Rule 2019 provides the Court with great latitude in 

imposing sanctions.  The Court may: 
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(A) refuse to permit the entity, group, or committee to be heard or to intervene in 
the case; 
(B) hold invalid any authority, acceptance, rejection, or objection given, procured, 
or received the entity, group, or committee; or 
(C) grant other appropriate relief. 

 
Fed. R. Bankr. P. 2019(e)(2) (emphasis added).  Rule 2019 squarely incorporates the Court’s 

inherent power to award attorney’s fees and costs pursuant to 28 U.S.C. § 1927.  Section 1927 

provides that: 

Any attorney or other person admitted to conduct cases in any court of the United 
States or any Territory thereof who so multiplies the proceedings in any case 
unreasonably and vexatiously may be required by the court to satisfy personally 
the excess costs, expenses, and attorneys’ fees reasonably incurred because of 
such conduct. 

 
28 U.S.C. § 1927.  Rule 2019’s requirements are plain and clear.  The Unofficial Committee and 

their counsel have had months to comply with Rule 2019.  They have been ordered to do what 

the rule requires them to do.  Yet they persist in their failures.  As a result of these failures, the 

Trustee was forced to expend time and valuable estate resources filing and prosecuting the 

2019(e) Motion.  The 2019(e) Order specifically prohibited the Unofficial Committee or their 

counsel from participating in this case until they complied with Rule 2019.  That order also set a 

hearing on any attempted compliance with Rule 2019 for April 8, 2014.  Nevertheless, the 

Unofficial Committee filed a response to the Trustee’s bar date motion (even though that motion 

had already been granted) in violation of the Rule 2019(e) Order.  The Trustee again had to 

spend time and money defending the response and related frivolous motions for emergency 

hearings.   

The Third Rule 2019 Statement still fails to comply with Rule 2019 and does not even 

remotely address any of the points raised by the Court at the March 12, 2014 hearing.  The 

Trustee, yet again, is forced to spend time and money to defend the Motion and a motion for 
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emergency hearing that lacks any emergency basis or relation to the Motion.  This is precisely 

the circumstance envisioned by section 1927.  See Empresas Omajede, Inc. v. Bennazar-

Zequeira, 213 F.3d 6, 9-10 (1st Cir. 2000) (finding that award of attorney’s fees and costs was 

justified under 28 U.S.C. § 1927 where appellants frivolously multiplied proceedings “at a cost 

of considerable time and money to [Appellee] as well as to the courts.”); Anderson v. McGowan 

(In re Anderson), 128 B.R. 850, 856-58 (D.R.I. 1991) (awarding attorney’s fees and costs 

because attorney did not act reasonably in his inquiry into the law and acted vexatiously by filing 

an appeal that lacked legal support); and Benson v. Cortellesso (In re Cortellesso), 2012 WL 

768153, *1, 2-3 (Bankr. D.R.I. March 8, 2012).  For these reasons, the Court should continue to 

prohibit the Unofficial Committee and their counsel from participating in the case until they have 

complied with Rule 2019 and should award sanctions in the amount of the Trustee’s attorney’s 

fees and costs incurred as a result of the Unofficial Committee’s conduct.        

WHEREFORE, for the reasons set forth in this Objection, the Trustee respectfully 

requests that the Court (i) deny the Motion; (ii) prohibit the Unofficial Committee and its counsel 

from being heard or intervening in the case pending their compliance with Rule 2019; and (iii) 

award the Trustee his attorney’s fees and costs. 

Dated:  March 18, 2014   ROBERT J. KEACH, 
 CHAPTER 11 TRUSTEE OF MONTREAL  

MAINE & ATLANTIC RAILWAY, LTD.  
 
 

/s/ Robert J. Keach   
Robert J. Keach, Esq. 
BERNSTEIN, SHUR, SAWYER & NELSON, P.A. 
100 Middle Street 
P.O. Box 9729 
Portland, ME 04104 
Telephone: (207) 774-1200 
Facsimile: (207) 774-1127 
E-mail: rkeach@bernsteinshur.com 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

 
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD. 
 

Debtor. 
 

 
 
Bk. No. 13-10670 
Chapter 11 
 

 

CERTIFICATE OF SERVICE 

 
I, Karla M. Quirk, being over the age of eighteen and an employee of Bernstein, Shur, 

Sawyer & Nelson, P.A. in Portland, Maine, hereby certify that, on March 18, 2014, I filed the 

Chapter 11 Trustee’s (I) Objection to Wrongful Death Claimants’ Motion to Determine 

Compliance with Fed. R. Bankr. P. 2019 and (II) Request for Sanctions via the Court’s CM/ECF 

electronic filing system and served upon all parties receiving notice through the CM/ECF system. 

Dated:  March 18, 2014    /s/ Karla M. Quirk   
Karla M. Quirk, Paralegal 

 

 
 

BERNSTEIN, SHUR, SAWYER & NELSON 

100 Middle Street 
P.O. Box 9729 
Portland, ME 04104-5029 
(207) 774-1200 
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SERVICE LIST 

Served via CM/ECF: 

D. Sam Anderson, Esq. on behalf of Trustee Robert J. Keach  
sanderson@bernsteinshur.com, 
acummings@bernsteinshur.com;sspizuoco@bernsteinshur.com;astewart@bernsteinshur.com  
 
Richard Paul Campbell on behalf of Creditor Progress Rail Services Corporation  
rpcampbell@campbell‐trial‐lawyers.com, mmichitson@campbell‐trial‐lawyers.com  
 
Roger A. Clement, Jr., Esq. on behalf of Attorney Verrill Dana LLP  
rclement@verrilldana.com, nhull@verrilldana.com;bankr@verrilldana.com  
 
Roger A. Clement, Jr., Esq. on behalf of Debtor Montreal Maine & Atlantic Railway Ltd.  
rclement@verrilldana.com, nhull@verrilldana.com;bankr@verrilldana.com  
 
Roger A. Clement, Jr., Esq. on behalf of Trustee Robert J. Keach  
rclement@verrilldana.com, nhull@verrilldana.com;bankr@verrilldana.com  
 
Daniel C. Cohn, Esq. on behalf of Creditor Estates of Marie Alliance, et al  
dcohn@murthalaw.com, njoyce@murthalaw.com  
 
Maire Bridin Corcoran Ragozzine, Esq. on behalf of Trustee Robert J. Keach  
mcorcoran@bernsteinshur.com, 
sspizuoco@bernsteinshur.com;astewart@bernsteinshur.com;acummings@bernsteinshur.com;kfox@ber
nsteinshur.com  
 
Keith J. Cunningham, Esq. on behalf of Creditor Eastern Maine Railway Company  
kcunningham@pierceatwood.com, mpottle@pierceatwood.com;rkelley@pierceatwood.com  
 
Keith J. Cunningham, Esq. on behalf of Creditor Maine Northern Railway Company  
kcunningham@pierceatwood.com, mpottle@pierceatwood.com;rkelley@pierceatwood.com  
 
Keith J. Cunningham, Esq. on behalf of Creditor New Brunswick Southern Railway Company  
kcunningham@pierceatwood.com, mpottle@pierceatwood.com;rkelley@pierceatwood.com  
 
Debra A. Dandeneau on behalf of Creditor CIT Group, Inc.  
, arvin.maskin@weil.com  
 
Joshua R. Dow, Esq. on behalf of Creditor Canadian Pacific Railway  
jdow@pearcedow.com, rpearce@pearcedow.com;lsmith@pearcedow.com  
 
Joshua R. Dow, Esq. on behalf of Creditor Canadian Pacific Railway Co.  
jdow@pearcedow.com, rpearce@pearcedow.com;lsmith@pearcedow.com  
 
Michael A. Fagone, Esq. on behalf of Attorney Bernstein, Shur, Sawyer & Nelson  
mfagone@bernsteinshur.com, 
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acummings@bernsteinshur.com;astewart@bernsteinshur.com;sspizuoco@bernsteinshur.com;kquirk@b
ernsteinshur.com;kfox@bernsteinshur.com  
 
Michael A. Fagone, Esq. on behalf of Debtor Montreal Maine & Atlantic Railway Ltd.  
mfagone@bernsteinshur.com, 
acummings@bernsteinshur.com;astewart@bernsteinshur.com;sspizuoco@bernsteinshur.com;kquirk@b
ernsteinshur.com;kfox@bernsteinshur.com  
 
Michael A. Fagone, Esq. on behalf of Trustee Robert J. Keach  
mfagone@bernsteinshur.com, 
acummings@bernsteinshur.com;astewart@bernsteinshur.com;sspizuoco@bernsteinshur.com;kquirk@b
ernsteinshur.com;kfox@bernsteinshur.com  
 
Daniel R. Felkel, Esq. on behalf of Creditor Dakota Plains Transloading, LLC, Dakota Petroleum Transport 
Solutions LLC, Dakota Plains Marketing LLC  
dfelkel@troubhheisler.com  
 
Jeremy R. Fischer on behalf of Interested Party Indian Harbor Insurance Company  
jfischer@dwmlaw.com, aprince@dwmlaw.com  
 
Jeremy R. Fischer on behalf of Interested Party XL Insurance Company, Ltd.  
jfischer@dwmlaw.com, aprince@dwmlaw.com  
 
Isaiah A. Fishman on behalf of Creditor C. K. Industries, Inc.  
ifishman@krasnowsaunders.com, ryant@krasnowsaunders.com;cvalente@krasnowsaunders.com  
 
Peter J. Flowers on behalf of Creditor Estates of Stephanie Bolduc  
pjf@meyers‐flowers.com  
 
Christopher Fong, Esq. on behalf of Creditor Informal Committee of Quebec Claimants  
christopherfong@paulhastings.com  
 
Taruna Garg, Esq. on behalf of Creditor Estates of Marie Alliance, et al  
tgarg@murthalaw.com, cball@murthalaw.com;kpatten@murthalaw.com  
 
Jay S. Geller on behalf of Creditor Western Petroleum Corporation  
jgeller@maine.rr.com  
 
Craig Goldblatt on behalf of Interested Party XL Insurance Company, Ltd.  
craig.goldblatt@wilmerhale.com  
 
Frank J. Guadagnino on behalf of Creditor Maine Department of Transportation  
fguadagnino@clarkhillthorpreed.com  
 
Michael F. Hahn, Esq. on behalf of Creditor Bangor Savings Bank  
mhahn@eatonpeabody.com, 
clavertu@eatonpeabody.com;dgerry@eatonpeabody.com;dcroizier@eatonpeabody.com;jmiller@eatonp
eabody.com  
 

Case 13-10670    Doc 770-1    Filed 03/18/14    Entered 03/18/14 16:21:49    Desc
 Certificate of Service     Page 3 of 6



Andrew Helman, Esq. on behalf of Creditor Wheeling & Lake Erie Railway Company  
ahelman@mcm‐law.com, bankruptcy@mcm‐law.com  
 
Andrew Helman, Esq. on behalf of Plaintiff Wheeling & Lake Erie Railway Company  
ahelman@mcm‐law.com, bankruptcy@mcm‐law.com  
 
Paul Joseph Hemming on behalf of Creditor Canadian Pacific Railway Co.  
phemming@briggs.com, pkringen@briggs.com  
 
Seth S. Holbrook on behalf of Creditor Atlantic Specialty Insurance Company  
holbrook_murphy@msn.com  
 
Nathaniel R. Hull, Esq. on behalf of Debtor Montreal Maine & Atlantic Railway Ltd.  
nhull@verrilldana.com, bankr@verrilldana.com  
 
David C. Johnson on behalf of Creditor Wheeling & Lake Erie Railway Company  
bankruptcy@mcm‐law.com, djohnson@mcm‐law.com  
 
David C. Johnson on behalf of Plaintiff Wheeling & Lake Erie Railway Company  
bankruptcy@mcm‐law.com, djohnson@mcm‐law.com  
 
Jordan M. Kaplan, Esq. on behalf of Creditor Brotherhood of Locomotive Engineers and Trainmen  
jkaplan@zwerdling.com, mwolly@zwerdling.com  
 
Robert J. Keach, Esq. on behalf of Trustee Robert J. Keach  
rkeach@bernsteinshur.com, 
acummings@bernsteinshur.com;jlewis@bernsteinshur.com;astewart@bernsteinshur.com;kquirk@bernst
einshur.com  
 
Curtis E. Kimball, Esq. on behalf of Creditor Center Beam Flat Car Company, Inc.  
ckimball@rudman‐winchell.com, jphair@rudman‐winchell.com;cderrah@rudmanwinchell.com  
 
Curtis E. Kimball, Esq. on behalf of Creditor First Union Rail  
ckimball@rudman‐winchell.com, jphair@rudman‐winchell.com;cderrah@rudmanwinchell.com  
 
Andrew J. Kull, Esq. on behalf of Creditor Estate of Jefferson Troester  
akull@mittelasen.com, ktrogner@mittelasen.com  
 
George W. Kurr, Jr. on behalf of Creditor Estates of David Lacroix Beaudoin  
gwkurr@grossminsky.com, tmseymour@grossminsky.com  
 
George W. Kurr, Jr. on behalf of Creditor Estates of Marie Alliance, et al  
gwkurr@grossminsky.com, tmseymour@grossminsky.com  
 
George W. Kurr, Jr. on behalf of Creditor Estates of Stephanie Bolduc  
gwkurr@grossminsky.com, tmseymour@grossminsky.com  
 
George W. Kurr, Jr. on behalf of Creditor Real Custeau Claimants et al  
gwkurr@grossminsky.com, tmseymour@grossminsky.com  
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Alan R. Lepene, Esq. on behalf of Creditor Eastern Maine Railway Company  
Alan.Lepene@ThompsonHine.com, Cathy.Heldt@ThompsonHine.com  
 
Alan R. Lepene, Esq. on behalf of Creditor Maine Northern Railway Company  
Alan.Lepene@ThompsonHine.com, Cathy.Heldt@ThompsonHine.com  
 
Alan R. Lepene, Esq. on behalf of Creditor New Brunswick Southern Railway Company  
Alan.Lepene@ThompsonHine.com, Cathy.Heldt@ThompsonHine.com  
 
Edward MacColl, Esq. on behalf of Creditor CIT Group, Inc.  
emaccoll@thomport.com, bbowman@thomport.com;jhuot@thomport.com;eakers@thomport.com  
 
Benjamin E. Marcus, Esq. on behalf of Interested Party XL Insurance Company, Ltd.  
bmarcus@dwmlaw.com, hwhite@dwmlaw.com;dsoucy@dwmlaw.com  
 
George J. Marcus, Esq. on behalf of Creditor Wheeling & Lake Erie Railway Company  
bankruptcy@mcm‐law.com  
 
George J. Marcus, Esq. on behalf of Plaintiff Wheeling & Lake Erie Railway Company  
bankruptcy@mcm‐law.com  
 
Patrick C. Maxcy, Esq. on behalf of Creditor Rail World, Inc.  
patrick.maxcy@dentons.com  
 
Patrick C. Maxcy, Esq. on behalf of Other Prof. Edward A. Burkhardt, Robert Grindrod, Gaynor Ryan, 
Joseph McGonigle, Donald M. Gardner, Jr., Cathy Aldana, Rail World, Inc, Rail World Holdings, LLC, Rail 
World Locomotive Leasing, LLC and Earlston As  
patrick.maxcy@dentons.com  
 
John R McDonald, Esq. on behalf of Creditor Canadian Pacific Railway Co.  
jmcdonald@briggs.com, mjacobson@briggs.com  
 
Kelly McDonald, Esq. on behalf of Creditor Camden National Bank  
kmcdonald@mpmlaw.com, kwillette@mpmlaw.com  
 
Kelly McDonald, Esq. on behalf of Creditor GNP Maine Holdings, LLC  
kmcdonald@mpmlaw.com, kwillette@mpmlaw.com  
 
James F. Molleur, Esq. on behalf of Creditor Brotherhood of Locomotive Engineers and Trainmen  
jim@molleurlaw.com, 
cw7431@gmail.com;all@molleurlaw.com;tanya@molleurlaw.com;jen@molleurlaw.com;barry@molleurl
aw.com;kati@molleurlaw.com;martine@molleurlaw.com;julie@molleurlaw.com  
 
Ronald Stephen Louis Molteni, Esq. on behalf of Interested Party Surface Transportation Board  
moltenir@stb.dot.gov  
 
Victoria Morales on behalf of Creditor Maine Department of Transportation  
Victoria.Morales@maine.gov, 

Case 13-10670    Doc 770-1    Filed 03/18/14    Entered 03/18/14 16:21:49    Desc
 Certificate of Service     Page 5 of 6



rhotaling@clarkhillthorpreed.com,Toni.Kemmerle@maine.gov,ehocky@clarkhill.com,Nathan.Moulton@
maine.gov,Robert.Elder@maine.gov  
 
Stephen G. Morrell, Esq. on behalf of U.S. Trustee Office of U.S. Trustee  
stephen.g.morrell@usdoj.gov  
 
Office of U.S. Trustee  
ustpregion01.po.ecf@usdoj.gov  
 
Richard P. Olson, Esq. on behalf of Creditor Informal Committee of Quebec Claimants  
rolson@perkinsolson.com, jmoran@perkinsolson.com;lkubiak@perkinsolson.com  
 
Jeffrey T. Piampiano, Esq. on behalf of Interested Party XL Insurance Company, Ltd.  
jpiampiano@dwmlaw.com, aprince@dwmlaw.com;hwhite@dwmlaw.com  
 
Jennifer H. Pincus, Esq. on behalf of U.S. Trustee Office of U.S. Trustee  
Jennifer.H.Pincus@usdoj.gov  
 
William C. Price on behalf of Creditor Maine Department of Transportation  
wprice@clarkhill.com, rhotaling@clarkhillthorpreed.com  
 
Joshua Aaron Randlett on behalf of Interested Party Travelers Property Casualty Company of America  
jrandlett@rwlb.com, kmorris@rwlb.com  
 
Elizabeth L. Slaby on behalf of Creditor Maine Department of Transportation  
bslaby@clarkhillthorpreed.com  
 
John Thomas Stemplewicz on behalf of Creditor United States of America  
john.stemplewicz@usdoj.gov  
 
Deborah L. Thorne, Esq. on behalf of Creditor GATX Corporation  
deborah.thorne@btlaw.com  
 
Timothy R. Thornton on behalf of Creditor Canadian Pacific Railway Co.  
pvolk@briggs.com  
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