Case 13-10670 Doc 1519 Filed 07/14/15 Entered 07/14/15 13:16:47 Desc Main
Document Page 1 of 6

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MAINE

In re: ) Chapter 11
)
MONTREAL MAINE & ATLANTIC )
RAILWAY, LTD. ) Case No. 13-10670
)
Debtor. )

SUPPLEMENTAL LIMITED OBJECTION OF MAINE NORTHERN RAILWAY
COMPANY AND NEW BRUNSWICK SOUTHERN RAILWAY COMPANY LIMITED
TO THE FIRST AMENDED DISCLOSURE STATEMENT FOR THE TRUSTEE’S
PLAN OF LIQUIDATION DATED JULY 7, 2015

Maine Northern Railway Company (“Maine Northern) and New Brunswick Southern
Railway Company Limited (“New Brunswick” and collectively with Maine Northern, the “Irving
Railroads™) hereby submit this supplemental limited objection (the “Objection”) to the First
Amended Disclosure Statement for the Trustee’s Plan of Liquidation dated July 7, 2015
[Docket # 1497] (the “First Amended Disclosure Statement”).

BACKGROUND AND FACTS

1. On or about August 7, 2013 (the “Petition Date”), Montreal, Maine & Atlantic
Railway, Ltd. (“MMA”) filed a petition for relief under chapter 11 of title 11 of the United States
Code (the “Bankruptcy Code”).

2. During the six month period immediately preceding the Petition Date, the lving
Railroads provided essential services to MMA that enabled MMA to conduct its rail operations.
As s result, at the time MMA filed its chapter 11 petition, Maine Northern and New Brunswick
had significant claims against the MMA bankruptcy estate which are entitled to priority under

section 1171(b) of the Bankruptcy Code.
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3. On March 31, 2015, the Trustee filed the Trustee’s Plan of Liquidation dated
March 31, 2015 [Docket # 1384] (the “Original Liquidating Plan”) and a Disclosure Statement
for the Trustee’s Plan of Liquidation dated March 31, 2015 [Docket # 1385] (the “Original
Disclosure Statement”).

4, The Original Liquidating Plan provided that claims arising under section 1171(b)
would be treated as Allowed Administrative Expense Claims, to the extent allowed by a final
order of the Bankruptcy Court, and would be paid in full in cash. See Original Liquidating Plan,
Sections 2.1(b) and (c).

5. On May 18, 2015, the Trustee filed his Motion for an Order (I) Approving
Proposed Disclosure Statement; (II) Establishing Notice, Solicitation and Voting Procedures;
(111) Scheduling Confirmation Hearing; and (1V) Establishing Notice and Objection Procedures
for Confirmation of the Plan [Docket # 1432].

6. On July 7, 2015, the Trustee filed the Trustee’s First Amended Plan of
Liquidation dated July 7, 2015 [Docket # 1495] (the “First Amended Liquidating Plan”) and the
First Amended Disclosure Statement in support thereof.

7. The First Amended Liquidating Plan now provides that instead of treatment as
Administrative Expense Claims to be paid in full and in cash, claims arising under section
1171(b) of the Bankruptcy Code will be treated as Class 7 Priority Claims, junior in priority to
all other Class 7 Priority Claims, and, if allowed, will be paid in such amount and upon such
terms as the Bankruptcy Court shall determine. See Section 2.4 and 4.7(b) of the First Amended
Liquidating Plan.

8. Although the First Amended Liquidating Plan fails to provide that holders of

allowed claims arising under section 1171(b) of the Bankruptcy Code will receive payment in
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full, in cash, following the allowance of their claims, the Plan designates such claims as being
unimpaired and provides that the holders of such claims are not entitled to vote to accept or
reject the plan. See Section 4.7(a) of the First Amended Liquidating Plan.

GROUNDS FOR OBJECTION

9. In order to satisfy the requirement under section 1125(b) of the Bankruptcy Code
that a disclosure statement contain “adequate information,” it is beyond question that statements
purporting to explain the law governing the treatment of claims under a plan must be accurate.
See B&M Linen Corp. v. 220 Laundry LLC (In re B&M Linen Corp.), No. 12-11560, 2013
Bankr. LEXIS 2382, at *21 (Bankr. S.D.N.Y. July 12, 2013) (*The information must obviously
be accurate to the best of the Plan Proponent’s knowledge.”); In re McGoey, No. 10-70004, 2011
Bankr LEXIS 1716, at *2 (Bankr. N.D. Cal. May 10, 2011) (“For information to be ‘adequate,’ it
must be accurate and intelligible as well as sufficient in detail.”). In the First Amended
Disclosure Statement, the Trustee asserts that claims arising under section 1171(b) of the
Bankruptcy Code are, “as a matter of law,” junior in priority to all other priority claims. See
First Amended Disclosure Statement at p.51. The Trustee’s only support for that assertion is a
passage from the Collier bankruptcy treatise which states, without citation to any authority,
much less case authority, that “[i]n general, six-month claims should be below [in priority] all of
the section 507 priorities.” See First Amendment Disclosure Statement at pp. 47-48, note 10,
citing 8 Collier on Bankruptcy § 1171.02 pp. 107-9 [16th ed. 2010].

10. The fact is, however, that the law in this Circuit is crystal clear on the issue. The
Court of Appeals for the First Circuit specifically held in In re Boston & Maine Corporation,
634 F.2d 1359, 1378-79 (1st Cir, 1980), cert. denied, 450 U.S. 982, 101 S. Ct. 1518, 67 L.Ed.2d

817 (1981) that in a railroad reorganization case:
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If a claim has the generally accepted characteristics of a six month claim ... that is
(1) it represents a current operating expense necessarily incurred, (2) was incurred
within six months before the reorganization petition was filed, and (3) the goods
or services were delivered in the expectation that they would be paid for out of
current operating revenues of the railroad, and not in reliance on the road’s
general credit, it will inevitably be for an expense indistinguishable from and
essentially contemporaneous with expenses paid by the railroad before
reorganization, and will be indistinguishable from currently paid administration
expenses. (emphasis supplied; footnote omitted)*

11. The touchstone for addressing the treatment of six month claims in a railroad
reorganization is, according to the First Circuit, “equality of treatment.” As the Court noted in
Boston & Maine:

That equality is readily achieved by recognizing administration expenses as
extending backward to the period preceding reorganization to the extent necessary
to assure that there is continuity in the payment of indispensable operating
expenses without reference to the date the petition is filed so long as the current
expenses of the pre-reorganization period that are brought forward for payment
conform to the strict standard established for administration expenses of the
current operating class, and are not so dated as to forbid the conclusion that they
are in fact current. The inequity in treatment arising out of the accidental
circumstance of non-payment before the filing of the petition is eliminated.

Id. at 1379.

12. Under settled First Circuit law, allowed six month claims that arise under section
1171(b) of the Bankruptcy Code are to be treated as administrative expenses, and must be paid as
such. The First Amended Liquidating Plan fails to adhere to that requirement. At this stage of
the proceeding, at the very least, the First Amended Disclosure Statement should be modified to

correctly state the law in the First Circuit that governs the treatment of six month claims and

! Boston & Maine involved a railroad reorganization under section 77 of the Bankruptcy Act of 1898, 11 U.S.C.
8205. The priority accorded “six month claims” was premised upon the provisions of section 77(b) of the Act. The
First Circuit noted in its opinion that the language of section 1171(b) of the current Bankruptcy Code is the “same in
substance as that of Section 77(b).” Boston & Maine at 1366, note 15.
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explain that the Trustee’s First Amended Liquidating Plan does not conform with such law.

13. The foregoing is without prejudice to the Irving Railroads’ right to object to
confirmation of the First Amended Liquidating Plan on any and all grounds, including without
limitation, (i) the failure to classify the Irving Railroads’ section 1171(b) claims as administrative
expenses that, to the extent allowed, will be paid in full, in cash, following the effective date of
confirmation of the Plan, (ii) the improper subordination of the Irving Railroads’ section 1171(b)
claims to all other priority claims, (iii) the failure to otherwise provide that the Irving Railroads’
section 1171(b) claims, to the extent allowed, will be paid in full, in cash, following the effective
date of the Plan, and (iv) the failure to accord the Irving Railroads the opportunity to vote to
accept or reject the Plan to the extent their section 1171(b) claims are included in Class 7, but are
not, upon allowance of such claims, to be paid in full and in cash following the effective date of

the Plan.

[Remainder of page purposely left blank]
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WHEREFORE, based on the foregoing, the Irving Railroads respectfully request that
the Court require, as a condition to approval of the First Amended Disclosure Statement, that the
Trustee modify the Disclosure Statement to correctly state the law governing the treatment of six
month claims arising under section 1171(b) of the Bankruptcy Code, and for such other relief as

the Court may find to be appropriate.

Respectfully submitted,

Dated: July 14, 2015 /s/ Keith J. Cunningham
Keith J. Cunningham
PIERCE ATWOOD LLP
Merrill’s Wharf
254 Commercial Street
Portland, ME 04101
(207) 791-1187
(207) 791-1350 (Fax)
kcunningham@pierceatwood.com

AND

Alan R. Lepene (OH 0023276)
THOMPSON HINE LLP

3900 Key Center

127 Public Square

Cleveland, Ohio 44114-1291

(216) 566-5500

(216) 566-5800 (Fax)
Alan.Lepene@ThompsonHine.com

Attorneys for Maine Northern Railway
Company and New Brunswick Southern
Railway Company Limited
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MAINE

In re: ) Chapter 11
)
MONTREAL MAINE & ATLANTIC ) Case No. 13-10670
RAILWAY, LTD. )
)
Debtor. )

CERTIFICATE OF SERVICE
I, Lori Hawe, an employee of Pierce Atwood LLP, being over the age of 18, hereby
certify that on the date set forth below I caused copies of the Supplemental Limited Objection of
Maine Northern Railway Company and New Brunswick Southern Railway Company Limited to
the First Amended Disclosure Statement for the Trustee’s Plan of Liquidation Dated July 7,
2015, to be served upon the parties indicated on the service list attached hereto in the manner
described on said service list.

Dated: Boston, MA
July 14, 2015 /s/ Lori Hawe

Lori Hawe
Legal Administrative Assistant
Pierce Atwood LLP
100 Summer Street, Suite 2250
Boston, MA 02110
(617) 488-8144
(617) 824-2020
Ihawe@pierceatwood.com
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COURT’S ECF SYSTEM:

D. Sam Anderson  sanderson@bernsteinshur.com,
acummings@bernsteinshur.com;astewart@bernsteinshur.com;kquirk@bernsteinshur.com
;kbigelow@bernsteinshur.com

Darcie P.L. Beaudin  dbeaudin@sta-law.com, jlhommedieu@sta-
law.com;mleblond@sta-law.com

Fred W. Bopp Ill, fbopp@perkinsthompson.com,
Iweliver@perkinsthompson.com;sdoil @perkinsthompson.com;mnelson@perkinsthomps
on.com

Aaron P. Burns  aburns@pearcedow.com,
rpearce@pearcedow.com;katwood@pearcedow.com

Richard Paul Campbell  rpcampbell@campbell-trial-lawyers.com,
mmichitson@campbell-trial-lawyers.com

Roger A. Clement, Jr.  rclement@verrilldana.com,
nhull@verrilldana.com;bankr@verrilldana.com

Daniel C. Cohn  dcohn@murthalaw.com

Steven E. Cope  scope@copelegal.com,
copefilings@copelegal.com;copefilings@gmail.com;copefilings@ecf.inforuptcy.com
Maire Bridin Corcoran Ragozzine acummings@bernsteinshur.com

Kevin J. Crosman  kevin.crosman@maine.gov

Keith J. Cunningham  kcunningham@pierceatwood.com,
mpottle@pierceatwood.com;rkelley@pierceatwood.com

Debra A. Dandeneau  debra.dandeneau@weil.com,
elizabeth.hendee@weil.com;jessica.diab@weil.com;Blaire.Cahn@weil.com

Roma N. Desai  rdesai@bernsteinshur.com,
acummings@bernsteinshur.com;kquirk@bernsteinshur.com;astewart@bernsteinshur.com
Joshua R. Dow jdow@pearcedow.com,
rpearce@pearcedow.com;katwood@pearcedow.com

John Eggum  jeggum@fgppr.com, rramirez@fgppr.com

Daniel R. Felkel dfelkel@troubhheisler.com

Jeremy R. Fischer  jfischer@dwmlaw.com,
hwhite@dwmlaw.com;astead@dwmlaw.com

Isaiah A. Fishman ifishman@krasnowsaunders.com

Peter J. Flowers  pjf@meyers-flowers.com

Christopher Fong  christopherfong@paulhastings.com

Taruna Garg tgarg@murthalaw.com, kpatten@murthalaw.com

Jay S. Geller  jgeller@jaysgellerlaw.com

Craig Goldblatt  craig.goldblatt@wilmerhale.com

Frank J. Guadagnino  fguadagnino@clarkhillthorpreed.com, aporter@clarkhill.com
Susan N.K. Gummow  sgummow@fgppr.com, rramirez@fgppr.com
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e Michael F. Hahn  mhahn@eatonpeabody.com,

clavertu@eatonpeabody.com;dcroizier@eatonpeabody.com;jmiller@eatonpeabody.com;

dgerry@eatonpeabody.com

Regan M. Haines rhaines@curtisthaxter.com, jwashburn@curtisthaxter.com

Andrew Helman  ahelman@mcm-law.com, bankruptcy@mcm-law.com

Paul Joseph Hemming phemming@briggs.com, pkringen@briggs.com

Brian T. Henebry  bhenebry@carmodylaw.com

Seth S. Holbrook  holbrook_murphy@msn.com

Nathaniel R. Hull  nhull@verrilldana.com, bankr@verrilldana.com

David C. Johnson  bankruptcy@mcm-law.com, djohnson@mcm-law.com

Elizabeth Thorne Jozefowicz ejozefowicz@clausen.com

Jordan M. Kaplan jkaplan@zwerdling.com, mwolly@zwerdling.com

Robert J. Keach  rkeach@bernsteinshur.com,

acummings@bernsteinshur.com;astewart@bernsteinshur.com;kquirk@bernsteinshur.com

e Curtis E. Kimball  ckimball@rudman-winchell.com, jphair@rudman-
winchell.com;cderrah@rudmanwinchell.com

e Andrew J. Kull akull@mittelasen.com, ktrogner@mittelasen.com

e George W. Kurr  gwkurr@grossminsky.com,
tmseymour@grossminsky.com;kclove@grossminsky.com

e AlanR. Lepene Alan.Lepene@ThompsonHine.com

o Jessica Ann Lewis Jessica@molleurlaw.com,
martine@molleurlaw.com;dawn@molleurlaw.com;Tanya@molleurlaw.com;jim@molleu
rlaw.com;barry@molleurlaw.com;jen@molleurlaw.com;all@molleurlaw.com;kati@moll
eurlaw.com;andy@molleurlaw.com

e Matthew E. Linder mlinder@sidley.com,
efilingnotice@sidley.com;tlabuda@sidley.com;jsteen@sidley.com

e Edward MacColl emaccoll@thomport.com,
bbowman@thomport.com;jhuot@thomport.com;eakers@thomport.com

e Benjamin E. Marcus  bmarcus@dwmlaw.com,
hwhite@dwmlaw.com;dsoucy@dwmlaw.com

e George J. Marcus  bankruptcy@mcm-law.com

e Michael K. Martin  mmartin@pmbhlegal.com,

bkeith@pmhlegal.com,kwatson@pmhlegal.com

Patrick C. Maxcy patrick.maxcy@dentons.com

John R McDonald  jmcdonald@briggs.com, mjacobson@briggs.com

Kelly McDonald  kmcdonald@mpmlaw.com, kwillette@mpmlaw.com

Paul McDonald pmcdonald@bernsteinshur.com,

jsmith@bernsteinshur.com;astewart@bernsteinshur.com

e Timothy J. McKeon tmckeon@bernsteinshur.com,
kquirk@bernsteinshur.com;astewart@bernsteinshur.com;kbigelow@bernsteinshur.com

e James F. Molleur jim@molleurlaw.com,
all@molleurlaw.com;tanya@molleurlaw.com;jen@molleurlaw.com;barry@molleurlaw.c
om;kati@molleurlaw.com;martine@molleurlaw.com;Jessica@molleurlaw.com;andy@m
olleurlaw.com

e Ronald Stephen Louis Molteni  moltenir@stb.dot.gov
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e Frederick C. Moore frederick.moore@libertymutual.com,
tammy.chianese@libertymutual.com

e Dennis L. Morgan  dmorgan@coopercargillchant.com,

hplourde@coopercargillchant.com

Stephen G. Morrell  stephen.g.morrell@usdoj.gov

Kameron W. Murphy  kmurphy@tuethkeeney.com, gcasey@tuethkeeney.com

Timothy H. Norton  tnorton@krz.com, mhansen@krz.com

Office of U.S. Trustee  ustpregion01.po.ecf@usdoj.gov

Richard P. Olson  rolson@perkinsolson.com,

jmoran@perkinsolson.com;lkubiak@perkinsolson.com

Adam Paul adam.paul@kirkland.com

Jeffrey T. Piampiano  jpiampiano@dwmlaw.com,

hwhite@dwmlaw.com;astead@dwmlaw.com

Jennifer H. Pincus  Jennifer.H.Pincus@usdoj.gov

William C. Price  wprice@clarkhill.com, aporter@clarkhill.com

Tracie J. Renfroe  trenfroe@kslaw.com

Adam J. Shub  ashub@preti.com, Icopeland@preti.com;amanhart@preti.com

Elizabeth L. Slaby  bslaby@clarkhill.com, aporter@clarkhill.com

F. Bruce Sleeper  bankruptcy@jbgh.com

Renee D. Smith  renee.smith@kirkland.com,

kimberly.davenport@kirkland.com;cassandra.milleville@kirkland.com;molly.boyd@kirk

land.com;katie.trucco@kirkland.com;luke.madson@kirkland.com

Deborah L. Thorne  deborah.thorne@btlaw.com

Timothy R. Thornton  pvolk@briggs.com

Mitchell A. Toups matoups@wgttlaw.com, jgordon@wgttlaw.com

Matthew Jordan Troy  matthew.Troy@usdoj.gov

Jason C. Webster  jwebster@thewebsterlawfirm.com,

dgarcia@thewebsterlawfirm.com;hvicknair@thewebsterlawfirm.com

William H. Welte  wwelte@weltelaw.com

o Elizabeth J. Wyman liz.wyman@maine.gov, eve.fitzgerald@maine.gov

e Lindsay K. Zahradka lzahradka@bernsteinshur.com,
acummings@bernsteinshur.com;astewart@bernsteinshur.com;kquirk@bernsteinshur.com

SERVED VIA FIRST CLASS MAIL, POSTAGE PREPAID:

Wystan M. Ackerman
Robinson & Cole LLP
280 Trumbull STreet
Hartford, CT 06103

Omar J. Alaniz
Baker Botts

2001 Ross Avenue
Dallas, TX 75201
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Daniel Aube
308 St-Lambert Street
Sherbrooke, QU J1CON9

Joseph M Bethony

Gross, Minsky & Mogul, P.A.
23 Water Street, Suite 400
PO Box 917

Bangor, ME 04402-0917

Sarah R. Borders

King & Spalding LLP
1180 Peachtree Street, NE
Atlanta, GA 30309

Steven J. Boyajian

Robinson & Cole LLP

One Financial Plaza, Suite 1430
Providence, Rl 02903

Allison M. Brown

Weil, Gotshal & Manges LLP
301 Carnegie Center, Suite 303
Princeton, NJ 08540

Craig D. Brown

Meyers & Flowers, LLC

3 North Second Street, Suite 300
St. Charles, IL 60174

Blaire Cahn

Weil, Gotshal & Manges, LLP
767 Fifth Avenue

New York, NY 10153

Clean Harbors
42 Lonwater Dr.
Norwell, MA 02061

Maureen Daneby Cox
Carmody Torrance Sandak & Hennessey
50 Leavenworth Street
Waterbury, CT 06702
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Stephen C. Currie
17 Dodlin Road
Enfield, ME 04493

Timothy A. Davidson
Andrews Kurth LP

600 Travis St., Suite 4200
Houston, TX 77002

Luc A. Despins

Paul Hastings, LLP
75 East 55th Street
New York, NY 10022

Development Specialists, Inc.
Fred Caruso

Suite 2300

70 West Madison Street
Chicago, IL 60602

Jeffrey C. Durant
1029 Main Rd.
Brownville, ME 04414

Michael R. Enright
Robinson & Cole, LLP
280 Trumbull Street
Hartford, CT 06103

Randy L. Fairless
Johanson & Fairless, LLC
1456 First Colony Blvd.
Sugar Land, TX 77479

Kelley J. Friedman
Johanson & Fairless, LLP
1456 First Colony Blvd.
Sugar Land, TX 77479

Jason R, Gagnon

Carmody Torrance Sandak & Hennessey
50 Leavenworth Street

Waterbury, CT 06702
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Alan S. Gilbert
233 South Wacker Drive, Suite 7800
Chicago, IL 60606

Stephen Edward Goldman
Robinson & Cole LLP
280 Trumbull STreet
Hartford, CT 06103

Marcia L. Goldstein

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Julie Alleen Hardin

Reed Smith LLP

811 Main Street, Suite 1700
Houston, TX 77002

Marcus A. Helt

Gardere Wynne Sewell LLP
1601 Elm St., Ste. 3000
Dallas, TX 75201

Eric M. Hocky

Clark Hill Thorp Reed
2005 Market Street
Suite 1000
Philadelphia, PA 19103

Terence M. Hynes
Sidley Austin LLP
1501 K. Street N.W.
Washington, DC 20005

Robert Jackstadt

Tueth, Keeney, Cooper, Mohan & Jackstadt
101 West Vandalia, Suite 210
Edwardsville, IL 62025
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Bernstein Shur Sawyer & Nelson
100 Middle Street

P.O. Box 9729

Portland, ME 04104

Ji Eun Kim

Paul Hastings, LLP
75 East 55th Street
New York, NY 10022

Bill Kroger
Baker Botts
910 Louisiana Street
Houston, TX 77002

Thomas A. Labuda
Sidley Austin, LLP
One South Dearborn
Chicago, IL 60603

Arvin Maskin

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Stefanie Wowchuck McDonald
233 South Wacker Drive, Suite 7800
Chicago, IL 60606

William K. McKinley
Troubh Heisler

511 Congress Street

PO Box 9711

Portland, ME 04104-5011

Victoria Morales

Maine Department of Transportation
16 State House Station

Augusta, ME 04333

Kyle J. Ortiz

Paul Hastings LLP

75 East 55th Street
New York, NY 10022
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Paul Hastings LLP
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P. J. Perrino, Esg., Chapter 7 Trustee
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McDermott Will & Emery
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Carmody Torrance Sandak & Hennessey
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John L. Scott

Reed Smith LLP
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Shaw Fishman Glantz & Towbin LLC
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Sidley Austin LLP
One South Dearborn
Chicago, IL 60603

Jeffrey D. Sternklar
Duane Morris LLP
100 High Street, Suite 2400
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Victoria Vron

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Elizabeth S. Whyman
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