
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE  

   
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD. 
 

Debtor. 
 

 
 
Bk. No. 13-10670 
Chapter 11 

 
OBJECTION TO PROOF OF CLAIM FILED BY WHEELING & LAKE ERIE 

RAILWAY COMPANY PURSUANT TO BANKRUPTCY CODE SECTION 502(d)  
OR, ALTERNATIVELY, ON THE BASIS THAT SUCH CLAIM SHOULD  

BE DECREASED TO THE EXTENT ALREADY SATISFIED 

Robert J. Keach, the chapter 11 trustee (the “Trustee”) of Montreal Maine & Atlantic 

Railway, Ltd. (the “Debtor”), hereby objects (the “Objection”) to Amended Proof of Claim No. 

119-1 filed by Wheeling & Lake Erie Railway Company (“Wheeling”).  As set forth below, the 

Trustee objects to Wheeling’s asserted claim pursuant to section 502(d) of title 11 of the United 

States Code (the “Bankruptcy Code”) or, in the alternative, on the basis that such claim must be 

decreased to the extent already satisfied.  In support of this Objection, the Trustee states as 

follows: 

JURISDICTION AND VENUE 

1. The United States District Court for the District of Maine (the “District Court”) 

has original, but not exclusive, jurisdiction over this chapter 11 case pursuant to 28 U.S.C. 

§ 1334(a) and over this Objection pursuant to 28 U.S.C. § 1334(b).  Pursuant to 28 U.S.C. 

§ 157(a) and Rule 83.6 of the District Court’s local rules, the District Court has authority to 

refer and has referred this chapter 11 case, and, accordingly, this Objection, to this Court.   

2. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and the Court has 

constitutional authority to enter judgment in this action.   

Case 13-10670    Doc 1598    Filed 08/14/15    Entered 08/14/15 15:40:51    Desc Main
 Document      Page 1 of 21



2 

3. Venue over this chapter 11 case is proper in this district pursuant to 28 U.S.C. 

§ 1408, and venue over this proceeding is proper in this district pursuant to 28 U.S.C. § 1409.   

4. The relief sought in this Objection is predicated upon sections 502(b)(1) and 

502(d) of the Bankruptcy Code, Rule 3007 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”) and Rule 3007-1 of the Local Rules for the United States Bankruptcy 

Court for the District of Maine (the “Local Rules”). 

BACKGROUND 

A. The Derailment  

5. On July 6, 2013, an unmanned eastbound MMA train with 72 carloads of crude 

oil, a buffer car, and 5 locomotive units derailed in Lac-Mégantic, Québec (the “Derailment”).  

The transportation of the crude oil had begun in New Town, North Dakota by the Canadian 

Pacific Railway (“CP”) and the Debtor’s wholly owned subsidiary, Montreal Maine & Atlantic 

Canada Co. (“MMA Canada”), later accepted the rail cars from CP at Saint-Jean, Québec.  The 

crude oil was to be transported via the Saint-Jean-Lac-Mégantic line through Maine to its 

ultimate destination in Saint John, New Brunswick.   

6. The Derailment set off several massive explosions, destroyed part of downtown 

Lac-Mégantic, and is presumed to have killed 47 people.  A large quantity of oil was released 

into the environment, necessitating an extensive cleanup effort.  As a result of the Derailment 

and the related injuries, deaths, and property damage, lawsuits were filed against the Debtor in 

both the United States and Canada.  After the Derailment, Canadian train activity was 

temporarily halted between Maine and Québec on the MMA Canada line, resulting in the 

Debtor losing much of its freight business.  These effects of the Derailment caused the Debtor's 

aggregate gross revenues to fall drastically to approximately $1 million per month. 
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B. Commencement and Early Stages of the Chapter 11 Case  

7. On August 7, 2013, the Debtor filed a voluntary petition for relief commencing a 

case under chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for the 

District of Maine (the “Case”).  Simultaneously, MMA Canada filed for protection under 

Canada’s Companies’ Creditors Arrangement Act (Court File No. 450-11-000167-134).  On 

August 21, 2013, the U.S. Trustee appointed the Trustee to serve as trustee in the Debtor’s Case 

pursuant to 11 U.S.C. § 1163 [D.E. No. 64]. 

8. On June 12, 2014, Wheeling filed a proof of claim pursuant to Bankruptcy Code 

section 502(a) (the “Claim”).  The Claim asserts a secured claim against the Debtor in the 

amount of $6,000,000.00 for “Money Loaned/Security Agreement.”   

9. In resolution of certain unresolved issues between the Trustee and Wheeling, on 

July 10, 2014, the Trustee filed the Trustee's Application to Compromise a Controversy with 

Wheeling & Lake Erie Railway Company [D.E. 1011] (the “Wheeling Compromise”).  Pursuant 

to the Wheeling Compromise, the parties agreed, among other things, to a lift of the automatic 

stay for Wheeling to enforce its rights in certain of the Debtor’s accounts receivable (the 

“A/R”).  On July 25, 2014, the Court entered the Order Approving Chapter 11 Trustee’s Motion 

for Order Approving Compromise and Settlement with Wheeling & Lake Erie Railway 

Company [D.E. 1075].  

10. The Claim was never amended to account for amounts collected by Wheeling in 

(at least partial) satisfaction of the Claim. 

C. The Trustee’s Adversary Proceeding 

11. On May 26, 2015, the Trustee filed a complaint (the “Complaint”) to commence 

an adversary proceeding [No. 15-01011] against Wheeling to avoid and recover a transfer made 

to Wheeling as an insider of the Debtor in the amount of $2,708,912.20 (the “Fraudulent 
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Transfer”), pursuant to section 544 of the Bankruptcy Code and 14 M.R.S.A § 3576 (the 

Uniform Fraudulent Transfer Act as adopted by the State of Maine).  A true and correct copy of 

the Complaint is attached hereto as Exhibit A, and is fully incorporated herein by reference.1 

RELIEF REQUESTED 

12. By this Objection, the Trustee requests entry of an order, pursuant to section 

502(d) of the Bankruptcy Code (or, in the alternative, pursuant to section 502(b)(1)), 

Bankruptcy Rule 3007 and Local Rule 3007-1, (a) sustaining the Objection, (b) disallowing the 

Claim in its entirety (or, in the alternative, reducing the claim to reflect amounts already 

satisfied), and (c) granting such other and further relief as this Court deems just and equitable.   

BASIS FOR RELIEF 

A. The Legal Standard  

13. Bankruptcy Code section 502(a) provides that “[a] claim or interest, proof of 

which is filed under section 501 of this title, is deemed allowed, unless a party in interest . . . 

objects.”  11 U.S.C. § 502(a).  Section 502(b)(1) provides that if an objection to a claim is filed, 

the court, after notice and a hearing, “shall allow such claim . . . except to the extent that—(1) 

such claim is unenforceable against the debtor and property of the debtor . . . .”  11 U.S.C. 

§ 502(b)(1).   

14. The Bankruptcy Code defines a “claim” as a “right to payment,” 11 U.S.C. 

§ 101(5)(A), “usually referring to a right to payment recognized under state law,” In re Hann, 

476 B.R. 344, 354 (B.A.P. 1st Cir. 2012), aff'd, 711 F.3d 235 (1st Cir. 2013) (quoting Travelers 

Cas. and Sur. Co. of America v. Pac. Gas and Elec. Co., 549 U.S. 443, 451 (2007)).  Because a 

                                                            
1 On July 10, 2015, Wheeling filed a motion to dismiss the Complaint [No. 15-01011, D.E. 8] (the “Motion to 
Dismiss”).  On August 3, 2015, the Trustee and Wheeling filed the Consent Motion to Stay Adversary Proceeding 
Pending Confirmation of the Trustee’s Plan [No. 15-01011, D.E. 9], which was granted on August 4, 2015 [No. 
15-01011, D.E. 10] (the “Consent Order”).  Pursuant to the Consent Order, the Trustee’s deadline to respond to the 
Motion to Dismiss was extended to October 8, 2015 and a pretrial conference was scheduled for October 20, 2015 
at 9:00 a.m. (ET). 
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“right to payment” constitutes a claim, “the first step in the claims [allowance] process is 

always to determine whether there is a right to payment.” In re Taylor, 289 B.R. 379, 383 

(Bankr. N. D. Ind. 2003) (emphasis added).   

15. Bankruptcy Code section 502(d) provides as follows: 

Notwithstanding subsections (a) and (b) of this section, the court shall 
disallow any claim of any entity from which property is recoverable 
under section 542, 543, 550, or 553 of this title or that is a transferee of 
a transfer avoidable under section 522(f), 522(h), 544, 545, 547, 548, 
549, or 724(a) of this title, unless such entity or transferee has paid the 
amount, or turned over any such property, for which such entity or 
transferee is liable under section 522(i), 542, 543, 550, or 553 of this 
title. 

11 U.S.C. § 502(d) (emphasis added).  Section 502(d) of the Bankruptcy Code requires 

disallowance of a claim held by the recipient of a voidable transfer in toto if such recipient has 

not repaid the amount required in accordance with the Bankruptcy Code sections under which 

the recipient’s liability arises.  H.R. Rep. No. 595, 95th Cong., 1st Sess. 354 (1977); S. Rep. 

No. 989, 95th Cong., 2d Sess. 65 (1978).   

16. In addition, “a claim may be disallowed at least temporarily and for certain 

purposes, subject to reconsideration, simply upon the allegation of an avoidable transfer.”  

4 COLLIER ON BANKRUPTCY ¶ 502.05[2][a] (16th Ed. 2010); see also In re Republic Trust & 

Sav. Co., 897 F.2d 1041, 1045, n.3 (10th Cir. 1990) (finding that bankruptcy court had properly 

disallowed claim under section 502(d) for purposes of voting on plan because creditor had not 

returned transfers that trustee sought to avoid as preferences), rev’d on other grounds by 

Langenkamp v. Culp, 498 U.S. 42 (1990); In re Sears Methodist Ret. Sys., Inc., No. 14-32821, 

2015 WL 1066882, at *81 (Bankr. N. D. Tex. Mar. 6, 2015) (confirming plan that provided that 

claims held by parties against which trustee had commenced avoidance action not entitled to 

vote); Enron Corp. v. Avenue Special Situations Fund II (In re Enron Corp.), 340 B.R. 180, 192 

n.5, 193 (Bankr. S.D.N.Y. 2006) (finding that debtor did not have to first obtain determination 
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that creditor had received avoidable preference in order to state claim for disallowance of proof 

of claim, and that a 502(d) objection prior to resolution of the underlying avoidance action 

rendered the claim disputed), rev’d on other grounds by Enron Corp. v. Springfield Assocs. (In 

re Enron Corp.), 379 B.R. 425 (S.D.N.Y. 2007); Ames Dep’t Stores, Inc., v. ASM Capital, LP 

(In re Ames Dep’t Stores), No. 01-42217 (Bankr. S.D.N.Y. Dec. 5, 2005) (“Ames”) (finding 

that administrative claim held by recipient of transfer that was the subject of an avoidance 

action must be temporarily disallowed until avoidance action against recipient is resolved).   

A. As the Recipient of Transfer Avoidable Under 11 U.S.C. § 544, Any Claim 
Held by Wheeling Must Be Disallowed Pursuant to 11 U.S.C. § 502(d) 

17. Bankruptcy Code section 502(d) provides, in pertinent part, that “the court shall 

disallow any claim of any entity from which property is recoverable under section . . . 544 . . . .”  

11 U.S.C. § 502(d).  For the reasons set forth in the Complaint, the Fraudulent Transfer is an 

avoidable transfer pursuant to 11 U.S.C. § 544.  As the Trustee has filed a complaint alleging 

that Wheeling is the recipient of an avoidable transfer, any claim held by Wheeling must be 

disallowed pursuant to Bankruptcy Code section 502(d).  See 4 COLLIER ON BANKRUPTCY ¶ 

502.05[2][a] (16th Ed. 2010); Republic Trust, 897 F.2d at 1045, n.3; Sears, 2015 WL 1066882, 

at *81; Enron, 340 B.R. at 192 n.5, 193; Ames.  Accordingly, the Claim must be disallowed in 

toto.  See H.R. Rep. No. 595; S. Rep. No. 989. 

B. In the Alternative, the Claim Must Be Reduced to Account for  
Amounts Already Paid and Thus Not Enforceable Against the  
Debtor Under Bankruptcy Code Section 502(b)(1)  

18. Even if the Court finds that the Claim survives the clear requirements of 

Bankruptcy Code section 502(d), in accordance with section 502(b)(1), that portion of the 

Claim satisfied by post-petition payments, including pursuant to the Wheeling Compromise and 

in connection with the A/R collected by Wheeling, must be disallowed.  Section 502(b)(1) 

provides that if an objection to a claim is filed, the court, after notice and a hearing, “shall allow 
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such claim . . . except to the extent that—(1) such claim is unenforceable against the debtor and 

property of the debtor . . . .”  11 U.S.C. § 502(b)(1).  As set forth above, in July 2015, Wheeling 

was granted relief from the automatic stay to enforce its rights in the A/R in partial satisfaction 

of the Claim.  Wheeling has also received other post-petition payments and collections.  

Wheeling has no “right to payment” from the Debtor for the amounts already paid or collected 

in partial satisfaction of the Claim.  See Taylor, 289 B.R. at 383 (“[T]he first step in the claims 

[allowance] process is always to determine whether there is a right to payment.”).  The portion 

of the Claim already satisfied must thus be disallowed in its entirety.  See 11 U.S.C. 

§ 502(b)(1); Hann, 473 B.R. at 355 (finding that a claim with “no basis in fact or law” must be 

disallowed). 

RESERVATION OF RIGHTS 

19. Nothing contained herein is or should be construed as: (i) an admission as to the 

validity of any claim against the Debtor, (ii) a waiver of the Trustee’s right to dispute any claim 

on any grounds, or (iii) a promise to pay any claim.  

NOTICE 

20. Notice of this Objection was served on the following parties on the date and in 

the manner set forth in the certificate of service: (a) Debtor’s counsel; (b) U.S. Trustee; 

(c) counsel to the Official Committee of Victims; and (d) counsel for Wheeling.  The Trustee 

submits that no other or further notice need be provided. 
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CONCLUSION 

WHEREFORE, for the reasons set forth herein, the Trustee requests that the Court 

enter an order, substantially in the form annexed hereto, pursuant to section 502 of the 

Bankruptcy Code, Bankruptcy Rule 3007 and Local Rule 3007-1, (i) sustaining this Objection; 

(ii) disallowing the Claim; and (iii) granting such other and further relief as may be just. 

Dated: August 14, 2015           ROBERT J. KEACH, 
 CHAPTER 11 TRUSTEE OF MONTREAL  

MAINE & ATLANTIC RAILWAY, LTD.  
 

By his attorneys: 
 

/s/ Lindsay K. Zahradka     
Sam Anderson 
Lindsay K. Zahradka (admitted pro hac vice) 
BERNSTEIN, SHUR, SAWYER & NELSON, P.A. 
100 Middle Street 
P.O. Box 9729 
Portland, ME 04104 
Telephone: (207) 774-1200 / Fax: (207) 774-1127 
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF MAINE 

 
 
In re: 
 
MONTREAL, MAINE & ATLANTIC 
RAILWAY, LTD., 
 
             Debtor. 

 

 
 

Bk. No. 13-10670 
Chapter 11 

 

 
ROBERT J. KEACH, solely in his capacity as the chapter 
11 trustee for MONTREAL, MAINE & ATLANTIC 
RAILWAY, LTD., 
 
 Plaintiff  
  
                v.  
 
WHEELING & LAKE ERIE RAILWAY COMPANY 
 
            Defendant. 

 

 
 
 
 
 
 

Adv. Proc. No.  15-____ 
  
 
 

 

 
COMPLAINT 

 
Robert J. Keach, solely in his capacity as the chapter 11 trustee of Montreal, Maine & 

Atlantic Railway, Ltd. (the “Trustee”), brings this Complaint against Wheeling & Lake Erie 

Railway Company (“Wheeling”) seeking the avoidance of transfers to Wheeling as an insider of 

the Debtor (as defined below), pursuant to section 544 of the Bankruptcy Code and 14 M.R.S.A 

§ 3576 (the Uniform Fraudulent Transfer Act as adopted by the State of Maine hereinafter 

“UFTA”).1  In support of his Complaint, the Trustee alleges as follows: 

Jurisdiction and Venue 

1. This Court has jurisdiction over this adversary proceeding pursuant to 28 U.S.C. § 

                                                      
1 While it is the Trustee’s contention that Maine law applies in this adversary proceeding, Delaware, the Debtor’s 
state of incorporation, has adopted a substantially identical version of UFTA to the version adopted by the State of 
Maine. 
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1334(b).  

2. Venue of the above-captioned Debtor’s (the “Debtor”) chapter 11 case in this 

District is proper pursuant to 28 U.S.C. § 1409(a).  Venue of this adversary proceeding in this 

District is proper pursuant to 28 U.S.C. § 1409(b).   

3. This is a core proceeding as defined in 28 U.S.C. § 157(b)(2)(A), (E), (F) and (H). 

This adversary proceeding is a core matter over which the Bankruptcy Court may, consistent 

with the United States Constitution, exercise the judicial power of the United States of America. 

4. The Trustee consents to the entry of final orders by the Bankruptcy Court in this 

adversary proceeding.   

Parties 

5. The Trustee was appointed as the Debtor’s chapter 11 bankruptcy trustee pursuant 

to 11 U.S.C. § 1163 on August 21, 2013, and has, since that date, continued to function as the 

Court-supervised fiduciary of the Debtor’s estate.  

6.  The Debtor is a corporation organized and existing under the laws of the State of 

Delaware, which historically conducted its business operations from its principal office in 

Hermon, Maine.  At all times relevant hereto, Montreal, Maine & Atlantic Corporation (“MMA 

Corp.”) owned 100% of the Debtor’s stock. 

7. Upon information and belief, Wheeling is a corporation organized and existing 

under the laws of the State of Delaware, with its principal place of business located in Brewster, 

Ohio. 
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Facts 

Background Relevant to the Debtor and Its Financing Structure 
 

8. On July 24, 2002, Montreal, Maine & Atlantic Railway LLC and MMA Canada 

(as defined below) acquired the assets of several American and Canadian railroad companies in 

accordance with an Asset Purchase Agreement (the “2002 APA”).  

9. Pursuant to the 2002 APA, the following corporate entities became the owners or 

operators of what was commonly known as the Montreal, Maine & Atlantic Railway, or related 

businesses: 

a. The Debtor; 
b. MMA Corp.; 
c. LMS Acquisition Corporation (“LMS”); 
d. MM&A Rolling Stock Corporation (“MMA Rolling”); and 
e. Montreal, Maine & Atlantic Canada, Co. (“MMA Canada”) 

 
(collectively, the “MMA Companies”). 
 

10. MMA Canada is a wholly-owned subsidiary of the Debtor. 

11. The 2002 APA was amended or modified several times, such that it was part of 

the same transaction as: (A) a December 23, 2002 Rail Funding Agreement between the Maine 

Department of Transportation (“MaineDOT”) and the MMA Companies (“Rail Funding 

Agreement I”); and (B) a January 8, 2003 Note and Warrant Purchase Agreement between the 

MMA Companies and certain Investors (as defined below) (the “NWPA”).2 

12. On January 8, 2003, the MMA Companies entered into the NWPA with a group 

of corporate and individual investors (the “Investors”), including ABC Railway, Inc. (“ABC 

Railway”) and Larry R. Parsons (“Mr. Parsons”). 

13. Under the NWPA, the Investors invested $15,000,000 into the MMA Companies, 

                                                      
2 In addition to Rail Funding Agreement I, MaineDOT loaned the MMA Companies the following amounts on the 
following dates: (A) $3,244,000 on May 13, 2005; (B) $2,100,073 on June 9, 2006; and (C) $1,000,000 on June 8, 
2009 (collectively with Rail Funding Agreement I, the “Rail Funding Agreements”). 
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in exchange for certain subordinated notes (the “Investors’ Notes”) and warrants (the 

“Warrants”).  

14. Several years later, on March 24, 2005, the Debtor received a loan from the 

United States, through the FRA, pursuant to which the FRA loaned the Debtor $34,000,000 (the 

“FRA Loan”). 

15. The Debtor’s obligation to repay the FRA Loan was secured by, inter alia, a 

senior lien on the Debtor’s rail lines and related tracks and improvements, all of MMA Canada’s 

personal property, and all of the Debtor’s shares in MMA Canada (all as more particularly 

defined by the loan documents relating to the FRA Loan). 

16. Several years after the FRA Loan, on or about June 15, 2009, Wheeling provided 

the Debtor with a line of credit of up to $6.0 million (the “Wheeling Note”), as evidenced by a 

line of credit promissory note of even date. 

17. To secure its obligations under the Wheeling Note, also on June 15, 2009, the 

Debtor entered into a security agreement with Wheeling (the “Security Agreement”). 

18. The “collateral” for the Wheeling Note did not include all of the Debtor’s assets. 

For example, the “collateral” did not extend to real property, track, rolling stock, equipment or 

other operating assets of the Debtor or its affiliates and did not include certain assets pledged to 

the FRA in relation to the FRA Loan.   

Financial Trouble and The Sale of Rail Lines and Payment of  
Certain of the Debtor’s Obligations 

 
19. After entering into the FRA Loan, the Debtor was unable to meet its obligations 

to the FRA, MaineDOT, and under the Investors’ Notes, and, accordingly, the Debtor decided to 

liquidate certain rail lines and others assets in an effort to reduce its debt.  In light of the Debtor’s 

defaults, and to assist in the asset sale, on December 29, 2010, the FRA and the Debtor entered 
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into a “Loan Workout Agreement and Amendment No. 2 to Financing Agreement, Mortgage, 

and Security Agreement” (“Second Amendment to FRA Loan”). 

20. The Second Amendment to FRA Loan anticipated the MMA Companies’ 

forthcoming sale of rail assets to the State of Maine, stating that “a condition precedent to a sale 

of the Lines [to] the State is the release of [FRA’s] interest in the Lines pursuant to the Mortgage 

and Security Agreement… so that [the Debtor] is able to convey the Lines to the State free and 

clear of such liens and encumbrances.” 

21. On January 4, 2011, the Debtor entered into a Purchase and Sale Agreement with 

the State of Maine (the “P&S”), under which the Debtor agreed to sell to the State of Maine the 

following rail lines (with limited exceptions): 

a. The Madawaska Subdivision; 
b. The Presque Isle Subdivision; 
c. The Fort Fairfield Subdivision; 
d. The Limestone Subdivision; and  
e. The Houlton Subdivision 

 
(collectively, the “Lines”). 

22. At the time of the P&S, the MMA Companies were in default on their obligations 

under the NWPA, the FRA Loan, and the Rail Funding Agreements. 

23. At the time of the P&S, the Debtor was not able to service its debts or pay its 

expenses as they became due. 

24. At the time of the P&S, the Debtor was insolvent in that the fair value of its assets 

was less than the amount of its aggregate liabilities. 

25. The purchase price of the Lines in the P&S was $21,100,000.   

26. The parties to the P&S applied $1,000,000 of the purchase price for the Lines as a 

credit to the State of Maine’s claim against the Debtor under the Rail Funding Agreements, 

Case 15-01011    Doc 1    Filed 05/26/15    Entered 05/26/15 13:10:06    Desc Main
 Document      Page 5 of 10

Case 13-10670    Doc 1598    Filed 08/14/15    Entered 08/14/15 15:40:51    Desc Main
 Document      Page 14 of 21



6 
 

reducing the cash component of the P&S to $20,100,000. 

27. The remaining $20,100,000 of the purchase price in the P&S was due and payable 

at closing. 

28. Despite have a first priority interest in the Lines, in exchange for releasing its 

security interest in the Lines, the FRA agreed to receive only $2,372,934.96 of the $21,100,000 

from the sale of the Lines to the State of Maine.  The payment amount agreed to by the FRA 

represented only the sum of the overdue principal and accrued interest on the FRA Loan. 

29. The FRA agreed to release its security interest in the Lines without receiving the 

full amount of the proceeds of the sale of the Lines in order to provide the Debtor with much-

needed working capital, allowing the Debtor to continue to operate and thereby continuing rail 

service for parts of the State of Maine, Vermont, and Canada. 

30. Upon information and belief, the FRA would have preferred that a greater 

percentage of the proceeds be used for working capital and to pay its debt, but the Investors 

demanded full payment as a condition to allowing the transaction to occur. 

31. The Second Amendment to FRA Loan provided for the following priority of 

payments from the proceeds of the sale of the Lines to the State of Maine (other than the 

payment to the State of Maine in the form of a credit as described above): 

a. First, $2,372,934.96 to the FRA; 
b. Second, $13,862,165.29 (plus a per diem of $4,581.36) to the Investors; 
c. Third, $1,082,685.79 to the Debtor; and 
d. Fourth, $2,708,912.20, the balance of the proceeds, to Wheeling. 

 
32. As reflected above, in connection with the sale of the Lines, the Debtor paid 

Wheeling not less than $2,708,912.20, even though the FRA, not Wheeling, was entitled to the 

proceeds of the sale of the Lines, and Wheeling did not have a security interest in the track assets 

sold to generate the proceeds.  Upon payment to Wheeling, the proceeds were unencumbered 
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proceeds from the sale of the track assets.   

33. Several years after the sale of the Lines, on August 7, 2013 (the “Petition Date”), 

the Debtor filed its bankruptcy petition.  

34. On August 8, 2013, MMA Canada commenced ancillary proceedings in the 

Superior Court of Canada. 

Wheeling Was and Is An Insider of the Debtor 

35.   Upon information and belief, Mr. Parsons is an individual now or formerly 

residing in the State of Ohio.  Mr. Parsons was, at all times material to the allegations in this 

Complaint, a member of the Board of Directors of the Debtor. 

36. In addition to being a board member of the Debtor, Mr. Parsons was, at all times 

material to the allegations in this Complaint, the Chairman of the Board of Directors and the 

Chief Executive Officer of Wheeling. 

37. Mr. Parsons owns or controls Wheeling. 

38. ABC Railway is a wholly-owned subsidiary of Wheeling.  ABC Railway, in turn, 

is a shareholder of MMA Corp., the parent of the Debtor. 

39. At all times material to the allegations in this Complaint, ABC Railway owned 

more than 5% of the equity interests in MMA Corp. 

40. ABC Railway was and is the alter ego of Wheeling.  

41. Wheeling was a holder of equity securities in MMA Corp. through its subsidiary 

ABC Railway. 

42. From June 15, 2009 to the present, Wheeling was one of the Debtor’s largest 

secured creditors, and the credit facility provided by Wheeling provided the Debtor with 

proceeds needed to operate.  Indeed, Wheeling had the capacity to exercise effective control over 
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the Debtor’s operations through its administration of the credit facility.   

43. Similar to Mr. Parsons, Mr. Burkhardt was, at all times material to the allegations 

in this Complaint, a member of the Board of Directors of the Debtor and was also the Chairman 

of the Debtor’s Board of Directors. 

44. In addition to serving in these capacities with the Debtor, Mr. Burkhardt was, at 

all times material to the allegations in this Complaint, also a member of the Board of Directors of 

Wheeling. 

45. Mr. Parsons is, or was, a director of MMA Corp. and is or was a stockholder of 

MMA Corp., both directly and through Wheeling subsidiaries.    

46. Premised on the above, among other facts, the Debtor did not deal with Wheeling 

at arm’s-length as a typical creditor and Wheeling is an “insider” of the Debtor as that term is 

defined in the Bankruptcy Code and under UFTA.  Indeed, the payment to Wheeling in 

conjunction with the payments to the Investors makes clear that Wheeling was treated more like 

an equity holder and insider than like an outside creditor, since the Debtor would have been far 

better off had it paid the proceeds to the FRA or retained such proceeds as unencumbered 

working capital.  The payment to Wheeling was directly contrary to the Debtor’s interests and 

was made only because of Wheeling’s status as an insider, and due to the Debtor’s, and 

Burkhardt’s, relationship with Wheeling, Parsons and their alter ego, ABC Railway.  

47. The creation of the Wheeling Note and its partial payoff in connection with the 

sale of the Lines were not arm’s-length transactions, because of the closeness of the relationship 

between Wheeling and the Debtor. 
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COUNT I 
 

(Avoidance and Recovery of Insider Preferences Pursuant to § 5(b) of the Uniform 
Fraudulent Transfer Act and § 544(b) of the Bankruptcy Code) 

 
48. The Trustee repeats and realleges, as if set forth at length herein, each and every 

allegation of  paragraphs 1-47 set forth above in this Complaint. 

49. The Debtor’s payment of $2,708,912.20 to Wheeling under the circumstances of 

the sale of the Lines was a transfer made by the Debtor on account of the Wheeling Note. 

50. The Lines were encumbered by the FRA through the FRA Loan (and were not 

encumbered by any interest of Wheeling relating to the Wheeling Note) but the FRA released its 

interest in the Lines through the Second Amendment to FRA Loan and prior to the payment to 

Wheeling.  The payment to Wheeling in the amount of $2,708,912.20 consisted entirely of 

unencumbered assets of the Debtor.   

51. The Wheeling Note was an antecedent debt for purposes of UFTA. 

52. The Debtor was insolvent at the time of the transfer of the proceeds of the sale of 

the Lines to Wheeling. 

53. Wheeling and its agents knew or had reasonable cause to believe that the Debtor 

was insolvent at the time of the payment to Wheeling. 

54. The Debtor’s payment of $2,708,912.20 to Wheeling was fraudulent as to 

creditors whose claims arose before the sale of the Lines, and more than one of such creditors 

remains a creditor to the Debtor as of the date hereof. 

55. The Debtor’s payment of $2,708,912.20 to Wheeling should be avoided pursuant 

to the applicable provisions of UFTA and § 544(b) of the Bankruptcy Code, and Wheeling is 

liable for the amount of the avoided transfers pursuant to § 550 of the Bankruptcy Code.   
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Prayer for Relief 

WHEREFORE, Robert J. Keach, in his capacity as the trustee of Montreal, Maine & 

Atlantic Railway, Ltd., respectfully requests that this Court: (a) avoid the $2,708,912.20 payment 

to Wheeling in connection with the sale of the Lines as a fraudulent transfer and insider 

preference pursuant to the UFTA; (b) order Wheeling to pay to the Debtor’s estate $2,708,912.20 

plus interest thereon; and (c) grant the Trustee such other and further relief as the Court deems 

just and appropriate. 

 
 
Dated:  May 26, 2015 ROBERT J. KEACH, solely in his capacity 

as the chapter 11 trustee of Montreal, Maine 
& Atlantic Railway, Ltd.   
       
 

       /s/ Sam Anderson, Esq.   
      Sam Anderson, Esq. 
      Michael A. Siedband, Esq. 

BERNSTEIN SHUR 
      100 Middle Street 
      P.O. Box 9729 
      Portland, ME 04104-5029 
       (207) 774-1200 (telephone) 
      (207) 774-1127 (facsimile) 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE  

   
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD. 
 

Debtor. 
 

 
 
Bk. No. 13-10670 
Chapter 11 
 

 
ORDER SUSTAINING OBJECTION TO PROOF OF CLAIM FILED BY WHEELING 

& LAKE ERIE RAILWAY COMPANY PURSUANT TO SECTION 502(d) OR, 
ALTERNATIVELY, ON THE BASIS THAT SUCH CLAIM SHOULD BE  

DECREASED TO THE EXTENT ALREADY SATISFIED 

This matter having come before the Court on the Objection to Proof of Claim Filed by 

Wheeling & Lake Erie Railway Company on the Basis that Such Claim is Unenforceable 

Against the Debtor (the “Objection”) filed by Robert J. Keach, the chapter 11 trustee (the 

“Trustee”) of Montreal Maine & Atlantic Railway, Ltd., in relation to Proof of Claim No. 119-1 

(the “Claim”) filed by Wheeling & Lake Erie Railway Company and after such notice and 

opportunity for hearing as was required by the United States Bankruptcy Code, the Federal 

Rules of Bankruptcy Procedure, and this Court’s local rules, and after due deliberation and 

sufficient cause appearing therefore; it is hereby ORDERED, ADJUDGED, and DECREED 

that: 

1. The Objection is sustained.  

2. Claim No. 119-1 shall be disallowed in its entirety.  

 
Dated:  ____________, 2015  __________________________________ 
      Honorable Peter J. Cary 
      Chief Judge, United States Bankruptcy Court  
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

 
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD. 
 

Debtor. 
 

 
 
Bk. No. 13-10670 
Chapter 11 
 

 
NOTICE OF HEARING 

 
On August 14, 2015, Robert J. Keach, the chapter 11 trustee in the above-captioned case 

(the “Trustee”), filed the Objection to Proof of Claim Filed by Wheeling & Lake Erie Railway 
Company on the Basis that Such Claim is Unenforceable Against the Debtor (the “Objection”).  
A hearing to consider the Objection has been scheduled for October 6, 2015 at 9:00 a.m. ET. 

 
If you wish to respond to the Objection, then on or before September 29, 2015 at 5:00 

p.m. (ET), you or your attorney must file with the Court a response to the Objection explaining 
your position.  If you are not able to access the CM/ECF Filing System, then your response 
should be served upon the Court at: 

Alec Leddy, Clerk 
United States Bankruptcy Court for the District of Maine 

202 Harlow Street 
Bangor, Maine 04401 

 
If you do have to mail your response to the Court for filing, then you must mail it early 

enough so that the Court will receive it on or before September 29, 2015 at 5:00 p.m. (ET). 

You may attend the hearing with respect to the Objection, which is scheduled to be held 
on October 6, 2015 at 9:00 a.m. at the Bankruptcy Court, 537 Congress Street, 2nd Floor, 
Portland, Maine.  If no responses are timely filed and served, then the Court may enter a final 
order sustaining the Objection without any further hearing. 

Your rights may be affected.  You should read these papers carefully and discuss them 
with your attorney, if you have one.  If you do not have an attorney, you may wish to consult 
one. 

If you or your attorney do not take these steps, the Court may decide that you do not 
oppose the relief sought, and may enter an order granting the requested relief without further 
notice or hearing. 

  

Case 13-10670    Doc 1598-2    Filed 08/14/15    Entered 08/14/15 15:40:51    Desc
 Hearing Notice     Page 1 of 2



2 
 

 
Dated:  August 14, 2015   ROBERT J. KEACH 

CHAPTER 11 TRUSTEE OF MONTREAL 
MAINE & ATLANTIC RAILWAY, LTD. 
        

       By his attorneys: 
 

/s/ Lindsay K. Zahradka   
D. Sam Anderson, Esq. 
Lindsay K. Zahradka, Esq. (admitted pro hac vice) 
BERNSTEIN, SHUR, SAWYER & NELSON 
100 Middle Street 
P.O. Box 9729 
Portland, ME 04104-5029 
Tel: (207) 774-1200 
Fax: (207) 774-1127 
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