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ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

B E T W E E N: 

BRIDGING FINANCE INC.,  
as agent for SPROTT BRIDGING INCOME FUND LP 

 

Applicant 

- and - 

THOMAS CANNING (MAIDSTONE) LIMITED and 692194 ONTARIO LIMITED 

Respondents 

 

IN THE MATTER OF AN APPLICATION PURSUANT TO SUBSECTIONS 47(1) AND 
243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS 

AMENDED, AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. 
C.43, AS AMENDED 

 

FRESH AS AMENDED NOTICE OF MOTION 
(re advice and direction) 

(returnable January 11, 2018)   
 

 RICHTER ADVISORY GROUP INC. (“Richter”), in its capacity as Court-appointed 

receiver (the “Receiver”) of the property, assets and undertakings of the Respondents, will make 

a motion to a Judge of the Commercial List on Thursday January 11, 2018 at 10:00 am or as 

soon after that time as the motion can be heard, at 330 University Avenue, Toronto, Ontario. 

PROPOSED METHOD OF HEARING: The motion is to be heard orally. 
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THE MOTION IS FOR: 

(a) advice and direction of the Court as to whether the Monitor (as defined below) and 

the Receiver are required to answer the 114 questions (the “Questions”) listed in 

the document received on September 22, 2017 from counsel for Messrs. William 

and Robert Thomas, former principals of the Respondents (collectively, the 

“Thomases”); and 

(b) such further and other relief as counsel may request and this Honourable Court may 

permit. 

THE GROUNDS FOR THE MOTION ARE: 

1. On April 20, 2017, the Applicant brought an ex parte application for the appointment of 

Richter as interim receiver under section 47(1) of the Bankruptcy and Insolvency Act, 

R.S.C. 1985, c. B-3 (the “BIA”) and requested a return date for the hearing of its 

application for the appointment of Richter as receiver under section 243(1) of the BIA 

and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43 (the “CJA”). 

2. On April 20, 2017, Richter was appointed as interim receiver (the “Interim Receiver”) 

pursuant to the Order of Justice Newbould with the powers set out in subsection 47(2) of 

the BIA.  The Applicant’s application for the appointment of Richter as receiver was 

made returnable April 28, 2017. 

3. On May 1, 2017, following negotiations between the Applicant and the Respondents, 

Richter was discharged as Interim Receiver and was appointed monitor (the “Monitor”) 

pursuant to the Order of Justice Newbould dated May 1, 2017 (the “Monitor Order”).   
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4. Pursuant to the Monitor Order, the Monitor was empowered and authorized by the Court 

to market for sale the Respondents’ business and/or any of their property in accordance 

with the terms of the refinancing, investment and/or sale process as agreed to by the 

Applicant and the Respondents (the “RISP”). 

5. By June 2, 2017, the RISP had been completed by the Monitor and an offer to purchase 

substantially all of the Respondents’ assets had been selected by the Monitor, subject to 

court approval (the “Offer”). 

6. On June 15, 2017, the Applicant brought a motion returnable on June 21, 2017 for 

approval of the transaction contemplated by the Offer (the “Sale Transaction”) and for 

an order appointing Richter as receiver and authorizing Richter as receiver to complete 

the Sale Transaction. 

7. The Monitor also brought a motion returnable June 21, 2017 seeking, among other things, 

an order approving the Report of the Interim Receiver and the Monitor dated June 15, 

2017 (the “Monitor Report”) and the activities of the Monitor described in the Monitor 

Report, and approving the fees and disbursements of the Monitor and its counsel. 

8. On June 21, 2017, Justice Conway, on consent of the Respondents: 

(a) appointed Richter as receiver (the “Receiver”) of the Respondents; 

(b) approved the Sale Transaction pursuant to an Approval and Vesting Order dated 

June 21, 2017 (the “Approval and Vesting Order”); and 
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(c) adjourned the Monitor’s motion for approval of the Monitor Report, its activities 

and fees to be scheduled at a 9:30 am chambers appointment to be held on July 5, 

2017. 

9. As a result of the chambers attendance on July 5, 2017, the Monitor’s motion was 

scheduled to be heard on September 27, 2017. 

10. Between July 5, 2017 and August 25, 2017, the Thomases did not deliver any responding 

materials or pose any questions to the Monitor with respect to the Monitor Report. 

11. On August 25, 2017, counsel to the Monitor wrote to counsel to the Thomases and 

requested that the Thomases confirm whether they still intended to oppose the Monitor’s 

motion.    

12. On September 8, 2017, the Monitor scheduled a chambers appearance for September 13, 

2017 to impose deadlines on the parties for delivery of responding materials in 

connection with the Monitor’s motion. 

13. On September 13, 2017, the parties appeared in chambers before Justice Hainey and 

agreed to re-schedule the Monitor’s motion to October 17, 2017 and that, among other 

things: 

(a) by September 22, 2017, the Thomases would submit a list of questions for the 

Monitor to answer in connection with the Monitor Report and the First Report of 

Richter as Receiver dated September 18, 2017 (the “First Report”); and 

(b) by September 27, 2017, the Monitor would provide a response to the questions. 
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14. On September 22, 2017, the Thomases delivered the Questions. 

15. On September 27, 2017, the Monitor’s counsel wrote to counsel to the Thomases 

indicating that it appeared that most, if not all, of the Questions were related to the sale 

process completed by the Monitor leading up to the Sale Transaction, which had been 

approved by the Court pursuant to the Approval and Vesting Order.   

16. The Monitor’s counsel stated that direction from the Court was needed with respect to the 

Questions, and that it would be contacting the Commercial List Office to confirm 

available hearing dates and would co-ordinate scheduling with counsel to the Thomases. 

17. The Questions appear to be an attempt by the Thomases to collaterally attack the 

Approval and Vesting Order. 

18. The Monitor anticipates that it will require up to 75 hours or more of professional time to 

answer all of the Questions. 

19. Under these circumstances, the advice and direction of the Court are needed to determine 

whether any of the Questions should be answered by the Monitor, and, to the extent 

certain of the Questions are to be answered, direction as to which party shall bear the 

professional costs related to answering the Questions. 

20. The Monitor Report and the First Report. 

21. The fifth report of the Receiver dated December 21, 2017 (the “Fifth Report”). 

22. The first report of the Interim Receiver dated April 28, 2017 (the “Interim Receiver 

Report”). 
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23. Rules 1.04, 1.05, 2.01, 2.03, and 37 of the Rules of Civil Procedure (Ontario). 

24. The BIA and the CJA. 

25. The inherent and equitable jurisdiction of the Court. 

26. Such other grounds as counsel may advise and this Honourable Court may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

1. The Monitor Report, the First Report, the Fifth Report, the Interim Receiver Report and 

the appendices annexed thereto; and 

2. such further and other material as counsel may advise and this Honourable Court may 

permit. 

December 21, 2017     CHAITONS LLP 
5000 Yonge Street, 10th Floor 
Toronto, ON  M2N 7E9 
 
Sam Rappos (LSUC # 51399S) 
Tel:   (416) 218-1137 
Fax:   (416) 218-1837 
E-mail:  samr@chaitons.com 
 
Lawyers for Richter Advisory Group 
Inc., Court-appointed Receiver 
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I. PURPOSE OF REPORT 

1. The purpose of this fifth report of Richter Advisory Group Inc. (“Richter”) in its capacity as Receiver (as 

defined below) of the Respondents is to provide this Court with information with respect to the Receiver’s 

motion for advice and direction returnable on January 11, 2018 with respect to the questions posed of the 

Monitor (as defined below) and the Receiver by Messrs. William and Robert Thomas (collectively, the 

“Thomases”).  

II. FACTUAL BACKGROUND 

Background 

2. The Respondents are companies incorporated under the laws of the Province of Ontario.  The Receiver 

understands that the Respondent, Thomas Canning (Maidstone) Limited (“TCL”), is a wholly owned 

subsidiary of the other Respondent, 692194 Ontario Limited (“692”), and that 692 is wholly owned by 

members of the Thomas family and related entities. 

3. The Applicant provided certain credit facilities to TCL, as borrower, pursuant to a letter credit agreement 

dated July 3, 2015, as amended.  692 provided an unlimited guarantee of TCL’s indebtedness to the 

Applicant.  The Thomases, along with their cousin John Thomas, each provided a limited guarantee of 

TCL’s indebtedness to the Applicant.   

4. On April 5, 2017, the Applicant issued a demand for repayment to the Borrower.   

5. The Thomases claim that they are secured creditors of TCL.  On April 18, 2017, each of the Thomases, 

along with their mother, Julie Thomas, and John Thomas, registered financing statements against all of 

TCL’s personal property under the Personal Property Security Act (Ontario).   

6. The Receiver has received no documentation in support of the Thomases alleged secured claims against 

TCL.  

7. In connection with the financing provided by the Applicant to TCL and the guarantees granted in favour of 

the Applicant, the Thomases, along with John Thomas, granted a postponement and assignment of claim in 

favour of the Applicant, which was acknowledged and signed by TCL (the “Postponement Agreement”), a 

copy of which is attached hereto and marked as Appendix “A”.   

8. Pursuant to the Postponement Agreement, all debts and liabilities, both present and future, of TCL to the 

Thomases and John Thomas, were deferred and postponed to the debts, liabilities and advances, both 
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present and future, of TCL to the Applicant.  The Thomases and John Thomas agreed that, until all 

obligations of TCL to the Applicant had been paid in full: 

(a) no payment would be made or received on account of any liabilities of TCL to them;  

(b) the Applicant was permitted to claim and prove any or all liabilities of TCL to them in any 

bankruptcy or insolvency proceeding of TCL; and 

(c) all the liabilities of TCL to them were assigned and transferred to the Applicant. 

Appointment of Interim Receiver 

9. On April 20, 2017, the Applicant brought an ex parte application for the appointment of Richter as interim 

receiver of the Respondents under section 47(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 

(the “BIA”) and requested a return date for the hearing of its application for the appointment of Richter as 

receiver under section 243(1) of the BIA and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43 

(the “CJA”). 

10. On April 20, 2017, Richter was appointed as interim receiver (the “Interim Receiver”) pursuant to an order 

of The Honourable Mr. Justice Newbould, a copy of which is attached hereto and marked as Appendix “B”.   

11. The Applicant’s application for the appointment of Richter as receiver was made returnable on April 28, 

2017, as noted in the endorsement of Justice Newbould dated April 20, 2017, a copy of which is attached 

hereto and marked as Appendix “C”. 

12. In connection with the return of the Applicant’s receivership application, the Interim Receiver filed its report 

to the Court dated April 28, 2017, a copy of which, without appendices, is attached hereto and marked as 

Appendix “D”.  

Accommodation Agreement 

13. Following negotiations between the parties, an accommodation agreement dated April 29, 2017 was 

entered into by the Applicant, the Respondents, the Thomases and John Thomas (the “Accommodation 

Agreement”), a copy of which is attached hereto and marked as Appendix “E”. 

14. Pursuant to the Accommodation Agreement, the parties agreed that Richter would be appointed by the 

Court as monitor to market the Respondents’ business and property in accordance with the terms of a 

refinancing, investment and/or sale process (the “RISP”).   
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15. Pursuant to section 7.1 of the Accommodation Agreement, the Respondents, the Thomases and John 

Thomas released, among others, the Interim Receiver and Richter in its personal capacity, of any and all 

claims in any way directly or indirectly arising out of or in any way connected to the Accommodation 

Agreement and the Monitor Order (as defined below), other than as a result of the Interim Receiver and the 

Monitor’s gross negligence or willful misconduct.  

Appointment of the Monitor 

16. On May 1, 2017, Richter was appointed as monitor (the “Monitor”) of all of the assets, properties and 

undertakings of the Respondents under section 101 of the CJA pursuant to an order of Justice Newbould 

dated May 1, 2017 (the “Monitor Order”).  A copy of the Monitor Order is attached hereto and marked as 

Appendix “F”. 

17. Pursuant to the Monitor Order, the Court authorized the Monitor to market the Respondents’ business and 

property in accordance with the RISP agreed to by the Respondents and the Applicant. 

18. As detailed in the report of the Monitor dated June 15, 2017 (the “Monitor’s Report”), two offers were 

received during the RISP, one from Robert Thomas on behalf of a company to be incorporated, and the 

other offer was from Santosh Mahal on behalf of a company to be incorporated (the “Purchaser”).  The 

RISP was completed by June 2, 2017 and the Purchaser’s offer to purchase substantially all of the 

Respondents’ assets had been selected by the Monitor, subject to Court approval (the “Purchaser’s 

Offer”).  A copy of the Monitor’s Report, without appendices, is attached hereto and marked as Appendix 

“G”. 

19. On June 15, 2017, the Applicant sought to have its receivership application returnable on June 21, 2017 and 

brought a motion returnable that same day for approval of the transaction contemplated by the Purchaser’s 

Offer (the “Sale Transaction”).  A copy of the Applicant’s notice of return of application and motion dated 

June 15, 2017 is attached hereto and marked as Appendix “H”.  A copy of the asset purchase agreement 

dated June 15, 2017 (the “APA”) is attached hereto and marked as Appendix “I”.  

20. On June 15, 2017, the Monitor served a notice of motion returnable June 21, 2017 seeking, among other 

things, an order approving its conduct and activities and discharging it as Monitor upon the completion of its 

duties.  A copy of the Monitor’s notice of motion dated June 15, 2017 is attached hereto and marked as 

Appendix “J”. 

21. On June 20, 2017, counsel to the Monitor received confirmation from counsel to Robert Thomas that his 

offer had been withdrawn.  The Monitor returned Mr. Thomas’ deposit to him shortly thereafter.  
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22. On June 20, 2017, the Respondents served the Affidavit of William Thomas sworn June 20, 2017 (the 

“Thomas Affidavit”) wherein they sought, among other things, an adjournment of the Monitor’s motion.  A 

copy of the Thomas Affidavit, without exhibits, is attached hereto and marked as Appendix “K”. 

23. On June 21, 2017, on consent of the Respondents, the Court: 

(a) appointed Richter as receiver of the Respondents pursuant to section 243 of the BIA and section 

101 of the CJA (the “Receiver”) pursuant to an order of The Honourable Madam Justice Conway 

dated June 21, 2017, a copy of which is attached hereto and marked as Appendix “L”; 

(b) approved the Sale Transaction pursuant to an Approval and Vesting Order dated June 21, 2017 

(the “Approval and Vesting Order”), a copy of which is attached hereto and marked as Appendix 

“M”; and 

(c) adjourned the Monitor’s motion for approval of the Monitor’s Report, its activities and fees to be 

scheduled at a 9:30 am chambers appointment to be held on July 5, 2017, as set out in The 

Honourable Madam Justice Conway’s endorsement dated June 21, 2017, a copy of which is 

attached hereto and marked as Appendix “N”. 

24. On July 5, 2017, the parties appeared in chambers and, as a result of that attendance, the Monitor’s motion 

was scheduled to be heard on September 11, 2017.  As a result of an administrative request received from 

the Court, the motion was subsequently scheduled to be heard on September 27, 2017.  A copy of The 

Honourable Madam Justice Conway’s endorsement dated July 5, 2017, is attached hereto and marked as 

Appendix “O”. 

25. The Sale Transaction with the purchaser closed on July 7, 2017.  In accordance with the terms of the APA, 

the Receiver received $20.0 million from the Purchaser (a $2.0 million deposit and $18.0 million on closing), 

and the Respondents’ indebtedness to the Applicant as at the time of the completion of all insolvency 

proceedings to the Respondents was to be assigned to the Purchaser.         

26. Between July 5, 2017 and August 25, 2017, the Thomases did not deliver any responding materials or pose 

any questions to the Monitor with respect to the Monitor’s Report. 

27. On August 25, 2017, counsel to the Monitor wrote to counsel to the Thomases and requested that the 

Thomases confirm whether they still intended to oppose the Monitor’s motion.  A copy of the letter is 

attached hereto and marked as Appendix “P”.  Counsel to the Thomases provided its response to the 
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letter by way of email sent on September 1, 2017, a copy of which is attached hereto and marked as 

Appendix “Q”.  

28. Following the exchange of additional correspondence, on September 8, 2017, the Monitor scheduled a 

chambers appearance for September 13, 2017 to impose deadlines on the parties for delivery of responding 

materials in connection with the Monitor’s motion. 

29. On September 13, 2017, the parties appeared in chambers before The Honourable Mr. Justice Hainey to 

discuss matters related to the motions scheduled to be heard on September 27, 2017.  As set out in Justice 

Hainey’s endorsement, a copy of which is attached hereto and marked as Appendix “R”, the parties 

agreed to re-schedule the Monitor’s motion to October 17, 2017 and that, among other things: 

(a) the Receiver was to issue a report, which the Receiver did with its report dated September 18, 

2017 (the “First Report”),  a copy of which, without appendices, is attached hereto and marked as 

Appendix “S”; 

(b) by September 22, 2017, the Thomases would submit a list of questions for the Monitor to answer in 

connection with the Monitor’s Report and the First Report; and 

(c) by September 27, 2017, the Monitor would provide a response to the questions. 

30. On September 22, 2017, the Thomases delivered the questions (the “Questions”).  A copy of the Questions 

is attached hereto and marked as Appendix “T”.  

31. On September 27, 2017, the Monitor’s counsel wrote to counsel to the Thomases indicating that it appeared 

that most, if not all, of the Questions were related to the sale process completed by the Monitor leading up 

to the Sale Transaction, which had been approved by the Court pursuant to the Approval and Vesting Order.  

The Monitor’s counsel stated that direction from the Court was needed with respect to the Questions, and 

that it would be contacting the Commercial List Office to confirm available hearing dates and would co-

ordinate scheduling with counsel to the Thomases.  A copy of the letter is attached hereto and marked as 

Appendix “U”. 

32. In response to the letter, counsel for the Thomases sent an email at 12:58 am on September 28, 2017 and 

indicated that he intended to appear in chambers before the Court that same day.  Counsel to the 

Thomases appeared before the Court ex parte on September 28, 2017.  A copy of counsel’s e-mail is 

attached hereto and marked as Appendix “V”.  A copy of The Honourable Mr. Justice McEwen’s 

endorsement dated September 28, 2017 is attached hereto and marked as Appendix “W”. 
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FOR VALUABLE CONSIDERATION, receipt whereof is hereby acknowledged, all debts and liabilities, present and 
future (the “Liabilities”), of Thomas Canning (Maidstone) Limited (hereinafter called the “Borrower”) to each of the 
Undersigned, or any of them, are hereby deferred and postponed by each of the Undersigned, and each of them, to the debts, 
liabilities and advances, present and ftiture (the “Obligations”), of the Borrower to BRIDGING FINANCING INC. as 
agent for SPROTT BRIDGING INCOME FUND LP and the other lenders from time to time under the Loan Agreement 
(as defined below) (collectively, the “Agent”) and it is agreed by each of the Undersigned, and each of them, that until all 
Obligations of the Borrower to the Agent have been paid, subject to the provisions of the letter credit agreement between the 
Borrower and the Agent dated with effect as of the date hereof (the “Loan Agreement”), no payment shall be made or 
received on account of any Liabilities of the Borrower to each of the Undersigned, or any of them, and that any payments 
which may be received by each of the Undersigned, or any of them, from the Borrower (or from any third party on account of 
or otherwise for the benefit of the Borrower) in contravention of the provisions of the Loan Agreement shall be received in 
trust for the Agent and shall be paid over to the Agent forthwith upon receipt but no such payment shall have the effect of 
reducing the Obligations of the Borrower to the Agent until the same is actually received by the Agent; and none of the 
Liabilities of the Borrower to each of the Undersigned, or any of them, shall be released, transferred or charged in any 
manner whatsoever or allowed or permitted to become unenforceable through lapse of time, and the Agent may, but shall not 
be bound to, claim and prove in respect of any or all Liabilities of the Borrower to each of the Undersigned, or any of them, 
subject to the provisions of the Loan Agreement, in any bankruptcy, insolvency, composition, scheme of arrangement, 
liquidation or winding-up, voluntary or involuntary, affecting the Borrower or any distribution of assets of the Borrower 
among creditors of the Borrower, and all of the Liabilities of the Borrower to each of the Undersigned, or any of them, are 
hereby assigned and transferred to the Agent and all dividends or other sums which may be or become payable in respect 
thereof shall be due and be paid to the Agent until the Agent shall have received, together with dividends on the Obligations 
of the Borrower to the Agent, the full amount of the said Obligations; and the Undersigned, and each of them, will from time 
to time execute all such statements, proofs of claims, transfers, assignments and documents and do all such other acts and 
things as the Agent may request from time to time to implement any and all of the foregoing.

IT IS AGREED by the Parties hereto that the Borrower will pay all costs, charges and expenses reasonably incurred by the 
Agent whether directly or for services rendered (including reasonable solicitors’ and auditors’ costs, registration costs and 
other legal expenses), in preparing or enforcing this Agreement.

THIS AGREEMENT shall extend to and enure to the benefit of the Agent and its successors and assigns and shall be 
binding upon each of the Undersigned and the heirs, executors, administrators, legal representatives, successors and assigns 
of each of the Undersigned, and each of them.

Each of the Undersigned hereby acknowledges receipt of a copy of this Agreement.

Given under seal this_____ day of _ .2015.

l/s

The “Borrowed’ named above hereby acknowledges receipt of a copy of the foregoing Agreement, accepts the assignment 
and transfer contained therein and further agrees with the Agent to give effect to all of the provisions of the foregoing 
Agreement.

Given under seal this 3 day of 0 ut'6-

_, 2015.

THOMAS CANNING (MAIDSTON 'LIMITED

Bv:
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Court File No. CV-17-11773-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
BETWEEN: 

BRIDGING FINANCE INC.,  
as agent for SPROTT BRIDGING INCOME FUND LP 

Applicant 

and 

THOMAS CANNING (MAIDSTONE) LIMITED and 692194 ONTARIO 
LIMITED

Respondents 

IN THE MATTER OF AN APPLICATION PURSUANT TO SUBSECTIONS 47(1) AND 
243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS 

AMENDED, AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. 
C.43, AS AMENDED  

NOTICE OF RETURN OF APPLICATION AND MOTION 
(returnable June 21, 2017) 

The Applicant, Bridging Finance Inc. (“Bridging”), who last appeared on this 

Application before this Court on May 1, 2016 for an order appointing Richter Advisory Group 

Inc. (“Richter”) as monitor (in such capacity, the “Monitor”) of Thomas Canning (Maidstone) 

Limited (the “Thomas Canning”) and 692194 Ontario Limited (“6921” and, together with 

Thomas Canning, the “Debtors”), will return to Court on Wednesday, June 21, 2017 at 10:00 

a.m., or as soon after that time as the Applicant can be heard, at 330 University Avenue, Toronto, 

Ontario, to seek certain relief originally sought in this Application and to make a motion for 

further relief. 

PROPOSED METHOD OF HEARING:  The Application and the motion are to be heard 
orally.
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1. THE APPLICATION IS FOR an Order, substantially in the form of the draft Order 

attached hereto as Schedule “A” (the “Receivership Order”), pursuant to pursuant to 

subsection 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended 

(the “BIA”) and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as 

amended (the “CJA”), appointing Richter as receiver, without security, over all of the 

assets, undertaking and property of the Debtors (in such capacity, the “Receiver”).

2. THE MOTION IS FOR an Order, substantially in the form of the draft Order attached 

hereto as Schedule “B” (the “Approval and Vesting Order”), among other things:

(a) approving an asset purchase agreement (the “Purchase Agreement”) to be made 

between the Receiver and a company owned by Mr. Santokh Mahal (the 

“Purchaser”), and authorizing the Receiver to complete the transaction 

contemplated thereby (the “Transaction”); and 

(b) vesting in the Purchaser the Debtors’ right, title and interest in and to the assets 

described in the Purchase Agreement, free and clear of any claims and 

encumbrances subject to certain exceptions; and 

such further and other relief as counsel may advise and this Honourable Court may 

permit. 

3. THE GROUNDS FOR THE APPLICATION AND MOTION ARE: 

THE PARTIES 

(a) Thomas Canning is a privately-owned Ontario corporation, which operates a 

tomato canning business in Lakeshore, Ontario; 

(b) Thomas Canning operates from a plant it owns at 326 South Talbot Road, 

Maidstone, Ontario and also leases warehouse space at 2755 Lauzon Parkway, 

Windsor, Ontario; 

(c) Thomas Canning is wholly-owned by 6921 which is, in turn, owned by members 

of the Thomas family and related corporations (collectively, the “Shareholders”);   
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(d) Thomas Canning produces a variety of organic and conventional tomato products 

including pastes, sauces, canned tomatoes (whole, diced and crushed) and juices, 

and its tomato supply comes from greenhouse farmers with whom it contracts at 

the start of the season for supply at harvest;  

(e) Bridging is the senior secured creditor of the Debtors and a creditor of William 

Thomas, Robert Thomas and John Thomas (together with 6921 the “Guarantors” 

and, the Guarantors collectively with Thomas Canning, the “Obligors”); 

(f) a search of registrations against Thomas Canning made pursuant to the Personal 

Property Security Act (Ontario) (the “PPSA”), revealed various registrations 

against Thomas Canning by equipment lessors and by Shareholders, all of which 

registrations were made subsequent to the registration in favour of Bridging; 

(g) a search of registrations against 6291 made pursuant to the PPSA, revealed no 

registrations in favour of any other party other than Bridging; 

BRIDGING’S LOAN AND SECURITY 

(h) Bridging and the Obligors are parties to a letter credit agreement dated July 3, 

2105 (as amended, replaced, restated, or supplemented from time to time, the 

“Credit Agreement”); 

(i) pursuant to the terms and conditions of the Credit Agreement, Bridging has 

supplied Thomas Canning with the following credit facilities (collectively, the 

“Credit Facilities”): 

(i) a demand revolving operating facility in the maximum amount of 

CDN$15,000,000, with a sub-limit of USD$1,000,000,  plus a seasonal 

structured overadvance of CDN$2,000,000, all margined against current 

assets;  

(ii) a CDN$608,000 demand term loan facility; and 

(iii) a CDN$3,757,650 demand term loan facility; 
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(iv) a term revolving facility in the maximum amount of CDN$2,500,00; 

(j) as security for its obligations to Bridging, Thomas Canning provided, among 

other things, a General Security Agreement dated July 3, 2015, registration in 

respect of which was made pursuant to the PPSA; 

(k) Thomas Canning, Bridging and Bank of Montreal (“BMO”) entered in to a 

Blocked Account Agreement, pursuant to which Bridging was given full cash 

dominion over CDN$ and $USD collection accounts, located at BMO’s Toronto 

main branch; 

(l) by a Guarantee Agreement dated as of July 3, 2015 (the “6921 Guarantee”), 

6921 guaranteed all present and future obligations under the Credit Agreement of 

Thomas Canning to Bridging; 

(m) as security for its obligations under the 6921 Guarantee, 6921 provided, among 

other things, (a) a General Security Agreement, registration in respect of which 

was made pursuant to PPSA; and (b) a Securities Pledge Agreement pursuant to 

which 6921 pledged, as collateral, all its present or future investment property 

including all its shares in the capital of Thomas Canning; 

(n) Thomas Canning and 6921 also granted Bridging a first mortgage on all their 

owned real estate; 

FINANCIAL DIFFICULTIES AND DEFAULTS 

(o) Thomas Canning has been in overadvance under the Credit Facilities since July, 

2015 and in default as a result of failure to pay such overadvances since at least 

December 2015;  

(p) Thomas Canning also failed to repay the Credit Facilities as a whole upon their 18 

month maturity in January, 2017; 

(q) Thomas Canning is alarmingly deficient in terms of its bookkeeping and finance 

functions; 
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(r) Thomas Canning has failed to comply with and operate their businesses within the 

agreed margining set out in the Credit Agreement; 

(s) Thomas Canning has and continues to breach its reporting obligations under the 

Credit Agreement; 

(t) Thomas Canning overstated its inventory; 

(u) Thomas Canning diverted receipts and funds away from the cash management 

system constituting a clear breach of the terms of the Credit Agreement; 

FAILED FINANCING AND REFINANCING EFFORTS 

(v) starting in early 2016, Thomas Canning began to search for a lender to refinance 

the Credit Facilities when they would become due in January, 2017 and, in 

March, 2016 retained Norton McMullen Corporate Finance Inc. to run an 

investment solicitation process to raise equity; 

(w) upon the failure of its refinancing solicitation efforts, Thomas Canning retained 

The Coterie Group the summer of 2016 as funding consultants to assist in finding 

financing for the Credit Facilities, which efforts were also unsuccessful; 

(x) the Debtors did not present Bridging with any evidence of other concrete 

refinancing opportunities after the term of the Credit Facilities expired in January, 

2017; 

DEMANDS 

(y) Bridging, by its counsel on April 5, 2017, sent the Obligors demands for 

repayment of Thomas Canning’s obligations under the Credit Agreement; 

(z) in the case of Thomas Canning and 6921, their demands were accompanied by 

notices of intention to enforce security under Section 244 of the BIA dated the 

same date; 

109



6 

APPOINTMENT OF THE INTERIM RECEIVER  

(aa) on April 20, 2017, in the absence of repayment of the obligations under the Credit 

Facilities and in the face of a written statement from the Debtors’ counsel that he 

had advised the Debtors to divert funds from cash management, the Agent filed 

the within Application; 

(bb) that same day, Richter was appointed as Interim Receiver of the Debtors (in such 

capacity, the “Interim Receiver”) on an ex parte basis by Order (the “Interim 

Receivership Order”) of the Honourable Justice Newbould (as he then was); 

(cc) among other things, the Interim Receivership Order required the Debtors to 

comply with their cash management arrangements with Bridging; 

ACCOMMODATION AGREEMENT AND MONITOR ORDER 

(dd) following the making of the Interim Receivership Order, Bridging and the 

Obligors entered into negotiations around forbearance arrangements, which 

culminated in the execution of an Accommodation Agreement on April 29, 2017 

(the “Accommodation Agreement”); 

(ee) the Accommodation Agreement required the Court-appointment of Richter as 

monitor of the Debtors to, among other things, run a refinancing, investment 

and/or sale solicitation process, the terms of which were agreed to in the 

Accommodation Agreement (the “RISP”); 

(ff) by an Order made on May 1, 2017, again by Justice Newbould, Richter was 

appointed as the Monitor (the “Monitor Order”); 

(gg) the Monitor Order authorized and empowered the Monitor to conduct the RISP as 

agreed to between the Debtors, Bridging and the Monitor, but was explicit that the 

Monitor would not be in possession of the Debtors’ property and the Monitor 

would not be a receiver for purposes of subsection 243(1) of the BIA; 
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RISP AND PURCHASE AGREEMENT 

(hh) as detailed in the Report, the Monitor marketed the Debtors’ property and assets 

to the best of its ability in accordance with the RISP, making adjustments thereto 

when requested by the Debtors and where the Monitor thought reasonable;  

(ii) the RISP built on the Debtors’ previous efforts to seek financing and refinancing 

in 2016, which efforts were ultimately unsuccessful; 

(jj) the Monitor’s marketing and sale efforts have culminated in the Purchase 

Agreement, which the Monitor has accepted, subject to approval by this 

Honourable Court; 

(kk) the Purchase Agreement contemplates that the Receiver will complete the 

Transaction described therein, and that the assets described in the Purchase 

Agreements will be vested in the Purchaser; 

(ll) a condition of the Purchase Agreement is that this Honourable Court provide a sale 

approval and vesting order in favour of the Purchaser; 

(mm) the Purchase Agreement is the highest and best available offers for the Property, 

and it represents a fair net realizable value for the assets being purchased; 

(nn) the Purchase Agreement is commercially reasonable and in the best interests of 

the Debtors and their stakeholders, and necessary to complete the Transaction; 

(oo) the Receiver has filed with the Court its Report outlining, among others things: (i) 

the background to and circumstances surrounding the Debtors’ business, 

operations and financial position; (ii) the RISP; and (iii) the Purchase Agreement 

and the Transaction; 

(pp) Robert Thomas has submitted a competing bid, and attempted to improve it after 

the amended deadline for binding letters of intent under the RISP and after the 

Transaction was selected, but has failed to post a deposit in the amount required 
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under the Accommodation Agreement or to provide evidence of resources 

sufficient to close a transaction competitive to the Transaction; 

APPOINTMENT OF RECEIVER 

(qq) the Purchase Agreement required the appointment of the Receiver to close the 

Transaction and to perform certain post-closing obligations; 

(rr) pursuant to its security, Bridging has the right, upon an event of default, to seek 

the court-appointment of a receiver over the Debtors; 

(ss) pursuant to the Accommodation Agreement, the Obligors consented to the 

appointment of a receiver upon the occurrence of any further event of default, and 

covenanted not to contest the same; 

(tt) the Report details numerous additional events of default under the Credit 

Facilities and the Accommodation Agreement including a large number of 

additional instances of diversions of funds away from cash management, the most 

recent of which occurred after, and therefore in violation of, the Interim 

Receivership Order; 

(uu) the Obligors and their counsel have given no answer to the Monitor’s charges of 

diversions of receipts from cash management; 

(vv) because the Monitor, under the terms of the Monitor Order, is not in possession or 

control of the Debtors’ current assets, the employees of Thomas Canning will not 

benefit from the protections offered by section 81.4 of the BIA unless the 

Receiver is appointed; 

(ww) Bridging has, at all times, acted in good faith and with considerable patience 

towards the Debtors, including by continuing to fund critical payments in the face 

of mounting events of default; 

(xx) the Debtors have failed to honour their obligations to Bridging pursuant to the 

Credit Agreement and the Accommodation Agreement; 
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(yy) Bridging has lost faith in the Debtors’ abilities and intentions; 

(zz) in the circumstances, it is just and equitable that a receiver be appointed; 

(aaa) Richter is a licensed trustee and has consented to act as Receiver should the Court 

so appoint it; 

(bbb) the other grounds set out in the Report; 

(ccc) sections 100 and 101 of the CJA; 

(ddd) section 84 and subsection 243(1) of the BIA; 

(eee) rules 1.04, 2.03, 3.02, 37 and 38 of the Rules of Civil Procedure, R.R.O. 1990, 

Reg. 194, as amended; and 

(fff) such further grounds as are required and this Court may permit. 

2. THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 
Application and the Motion: 

(a) the Report;  

(b) the consent of Richter to act as the Receiver; and 

(c) such other material as is required and this Court may permit. 
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Dated: June 15, 2017 AIRD & BERLIS LLP 
Barristers and Solicitors 
Brookfield Place 
Suite 1800, Box 754 
181 Bay Street 
Toronto, Ontario 
M5J 2T9 

Sam Babe (LSUC #49498B)  
Tel: 416-865-7718 
Fax: 416-863-1515 
Email: sbabe@airdberlis.com

Lawyers for Bridging Finance Inc, as agent 
for Sprott Bridging Income Fund LP 

TO:  ATTACHED SERVICE LIST 
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Doc#3941252v5

ASSET PURCHASE AGREEMENT

THIS AGREEMENT is made as of the 15th day of June, 2017,

B E T W E E N:

RICHTER ADVISORY GROUP INC., solely in its capacity as Court-
appointed receiver of the property, assets and undertakings of THOMAS 
CANNING (MAIDSTONE) LIMITED and 692194 ONTARIO LIMITED
and not in its personal capacity and without personal or corporate liability

(hereinafter referred to as the “Vendor”)

- and –

2581150 ONTARIO INC.

(hereinafter referred to as the “Purchaser”)

RECITALS

A. Pursuant to the Order of the Ontario Superior Court of Justice (Commercial List) (the 
“Court”) dated May 1, 2017 (the “Monitor Order”), Richter Advisory Group Inc.
(“Richter”) was appointed as monitor (the “Monitor”) of the property, assets and 
undertakings (collectively, the “Property”) of Thomas Canning (Maidstone) Limited 
(“TCL”) and 692194 Ontario Limited (“692” and together with TCL, the “Company”).

B. Pursuant to paragraph 9(b) of the Monitor Order, the Court authorized the Monitor to 
market the Property in accordance with the terms of a refinancing, investment and/or sale 
process, provided that any resulting sale of the Property acquired for or used in relation to 
the Company’s business would be subject to prior approval of the Court on a motion 
brought by, among others, Bridging Finance Inc. as agent for Sprott Bridging Income 
Fund LP (“Bridging”). 

C. Bridging is scheduled to bring an application returnable on June 21, 2017 for the 
appointment of Richter as Court-appointed receiver of the Company and the Property (the 
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“Receiver”), and, if appointed, will be requesting that the Court authorize the Receiver to 
execute this Agreement as Vendor.

D. Subject to the granting of the Approval and Vesting Order and the Appointment Order 
(each as defined below), the Vendor has agreed to sell to the Purchaser, and the Purchaser 
has agreed to purchase from the Vendor, the right, title and interest of the Company in 
and to the Purchased Assets (as defined below) in accordance with the terms and 
conditions of this Agreement.

NOW THEREFORE, in consideration of the promises and mutual covenants and 
agreements contained in this Agreement and other good and valuable consideration, the receipt 
and sufficiency of which are hereby acknowledged by the Parties, the Parties hereto agree as 
follows:

ARTICLE 1
INTERPRETATION

1.1 Definitions

In this Agreement, the following terms shall have the meanings set out below unless the context 
requires otherwise:

“692” has the meaning ascribed thereto in the recitals hereto.

“Access Period” has the meaning ascribed to it in Section 6.1.

“Accounts Receivable” means all accounts receivable, bills receivable, trade accounts, book 
debts, HST refunds and insurance claims Related to the Business, including recoverable deposits, 
including any unpaid interest on such items and any security or collateral for such items, 
including without limitation those listed in Schedule 1.1.

“Agreement” means this Agreement, including the Schedules to this Agreement, as it or they 
may be amended or supplemented from time to time, and the expressions “hereof”, “herein”, 
“hereto”, “hereunder”, “hereby” and similar expressions refer to this Agreement and not to any 
particular Section or other portion of this Agreement.

“Applicable Law” means, with respect to any Person, property, transaction, event or other 
matter, any Law relating or applicable to such Person, property, transaction, event or other 
matter.  Applicable Law also includes, where appropriate, any interpretation of the Law (or any 
part) by any Person having jurisdiction over it, or charged with its administration or 
interpretation.

“Appointment Order” has the meaning ascribed thereto in the recitals hereto.

“Approval and Vesting Order” means an order, in form and substance acceptable to the 
Purchaser and the Vendor, acting reasonably, made by the Court approving the Transaction and 
this Agreement and vesting in the Purchaser, upon delivery of the Receiver’s Certificate by the 
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Vendor to the Purchaser, all the right, title and interest of the Company in the Purchased Assets 
free and clear of all Liens (except the Permitted Liens). 

“Assumed Liabilities” has the meaning ascribed to it in Section 2.7.

"Books and Records" means all books, records, files and papers Related to the Business or the 
Purchased Assets including, but not limited to, drawings, manuals and data related to equipment,
computer hardware and software and phone systems, computer system passwords, combinations 
and keys to locks and other safety and storage systems, sales and purchases correspondence, 
trade association files, lists of present and former customers and suppliers, security and alarm 
system records, personnel, employment and other records, and all copies and recordings of the 
foregoing.

“Bridging” has the meaning ascribed thereto in the recitals hereto.

“Bridging Indebtedness” means any and all amounts owing by the Company to Bridging as at 
the date of the discharge of the Receiver, inclusive of principal, interest, escrow amounts, fees,
and costs which amount shall be net of and take into account all amounts owed by the Company 
that were paid in priority to the amounts owed by the Company to Bridging, including without 
limitation and any and all amounts pursuant to any indemnity provided by Bridging, amounts 
secured by the Interim Receiver’s Borrowings Charge, the Interim Receiver’s Charge, the 
Monitor’s Charge, the Receiver’s Borrowings Charge, the Receiver’s Charge, statutory deemed 
trust amounts, amounts payable under the Bankruptcy and Insolvency Act (Canada), and all fees, 
costs and expenses incurred by the Receiver, including Taxes, in any way related to the sale 
transaction contemplated herein, or in connection with operating and administrating the 
receivership proceeding and any and all previous or subsequent proceedings, including without 
limitation any costs incurred with respect to any appeals of all applicable court orders.

"Business" means the businesses carried on by the Company which primarily involved the 
wholesale production of a variety of organic and conventional tomato products including pastes, 
sauces, canned tomatoes, and juices.

“Business Day” means any day except Saturday, Sunday or any day on which banks are 
generally not open for business in the City of Toronto.

“Canadian Dollars” means the lawful currency of Canada.

“Closing” means the completion of the purchase and sale of the Purchased Assets in accordance 
with the provisions of this Agreement.

“Closing Date” means June 21, 2017 or such other date as may be agreed to by the Parties in 
writing.

“Closing Time” means the time of closing on the Closing Date provided for in Section 4.1.

“Company” has the meaning ascribed thereto in the recitals hereto.
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"Contracts" means the rights and interests of the Company to and in the executory contracts, 
agreements, leases, and arrangements listed in Schedule 1.2.

“Court” has the meaning ascribed thereto in the recitals hereto.

"Deposit" has the meaning given in Section 2.3.

“Environmental Law” means any and all applicable international, federal, provincial, state, 
municipal or local laws, by-laws, statutes, regulations, treaties, orders, judgments, decrees, 
ordinances, official directives and all authorizations relating to the environment, occupational 
health and safety, health protection or any Hazardous Materials.

“Ereg” has the meaning given in Section 2.10.

"Excluded Assets" means the property, assets and undertakings of the Company listed on 
Schedule 1.3.

“Goodwill” means the goodwill Related to the Business, including all right, title and interest of 
the Company in, to and in respect of all elements which contribute to the goodwill Related to the 
Business, including goodwill represented by customer and supplier lists and the logos of the 
Company.

"Governmental Entities" means governments, regulatory authorities, governmental 
departments, agencies, commissions, bureaus, officials, ministers, Crown corporations, courts, 
bodies, boards, tribunals or dispute settlement panels or other law or regulation-making 
organizations or entities: (a) having or purporting to have jurisdiction on behalf of any nation, 
province, territory, state or other geographic or political subdivision thereof; or (b) exercising, or 
entitled or purporting to exercise any administrative, executive, judicial, legislative, policy, 
regulatory or taxing authority or power and “Governmental Entity” means any one of them. 

“Hazardous Materials” means any contaminants, pollutants, substances or materials that, when 
released to the natural environment, could cause, at some immediate or future time, harm or 
degradation to the natural environment or risk to human health, whether or not such 
contaminants, pollutants, substances or materials are or shall become prohibited, controlled or 
regulated by any Government Entity and any “contaminants”, “dangerous substances”, 
“hazardous materials”, “hazardous substances”, “hazardous wastes”, “industrial wastes”, “liquid 
wastes”, “pollutants” and “toxic substances”, all as defined in, referred to or contemplated in 
federal, provincial and/or municipal legislation, regulations, orders and/or ordinances relating to 
environmental, health and/or safety matters and, not to limit the generality of the foregoing, 
includes asbestos, urea formaldehyde foam insulation and mono- or poly-chlorinated biphenyl 
wastes.

“HST” means the harmonized sales tax imposed under Part IV of the Excise Tax Act (Canada).

“Intellectual Property” means all rights to and interests in:
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(a) all business and trade names, corporate names, brand names and slogans Related 
to the Business including “Thomas’ Utopia Brand”;

(b) all inventions, patents, patent rights, patent applications (including all reissues, 
divisions, continuations, continuations-in-part and extensions of any patent or 
patent application), industrial designs and applications for registration of 
industrial designs and associated rights Related to the Business;

(c) all copyrights and trade-marks (whether used with goods or services and 
including the goodwill attaching to such trade-marks), registrations and 
applications for trade-marks and copyrights (and all future income from such 
trade-marks and copyrights) Related to the Business;

(d) all rights and interests in and to processes, lab journals, notebooks, data, trade 
secrets, designs, know-how, product formulae and information,  manufacturing, 
engineering and other drawings and manuals, technology, blue prints, research 
and development reports, agency agreements, technical information, technical 
assistance, engineering data, design and engineering specifications, and similar 
materials recording or evidencing expertise or information Related to the 
Business;

(e) all other intellectual and industrial property rights throughout the world Related to 
the Business;

(f) all rights of the Company in all confidentiality, non-compete, non-solicitation and 
intellectual property assignment agreements;

(g) all licences of the intellectual property listed in items (a) to (e) above;

(h) all future income and proceeds from any of the intellectual property and licences
listed in items (a) to (e) above and the licences listed in item (f) above;

(i) all rights to damages and profits by reason of the infringement of any of the 
intellectual property listed in items (a) to (f) above;

(j) all phone numbers; and,

(k) all websites, including www.thomasutopiabrand.com and 
www.thomascanning.com.

“Interim Receiver” means Richter in its capacity as Court-appointed interim receiver of the 
Property pursuant to the Interim Receiver Order.

“Interim Receiver Order” means the order of the Court dated April 20, 2017 appointing 
Richter as Interim Receiver.
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“Interim Receiver’s Borrowings Charge” means the charge granted by the Court over the 
Property pursuant to paragraph 19 of the Interim Receiver Order. 

“Interim Receiver’s Charge” means the charge granted by the Court over the Property in 
favour of the Interim Receiver and its counsel pursuant to paragraph 16 of the Interim Receiver 
order.

“Inventory" means all inventories of stock-in-trade and merchandise including materials, 
supplies, seeds, plants, finished goods, repair and service parts Related to the Business (including 
those in possession of suppliers, customers, co-processors, growers and other third parties), 
including, without limitation, those listed on Schedule 1.4.

“Law” means common law, order, judgment, decree, law, statute, rule, or regulation of any 
Governmental Entity.

"Liabilities" means all costs, expenses, charges, debts, liabilities, claims, demands and 
obligations, whether primary or secondary, direct or indirect, fixed, contingent, absolute or 
otherwise, under or in respect of any contract, agreement, arrangement, lease, commitment or 
undertaking, Applicable Law and Taxes.

“Licences and Permits” means all licences, permits, filings, authorizations, registrations, 
certificates of approval, approvals, grants, quotas, commitments, rights, privileges or indicia of 
authority Related to the Business or necessary for the conduct of the Business, excluding those 
relating to the Intellectual Property but including, without limitation, the Company’s licence with 
the Ontario Farm Products Marketing Commission, being licence #1944-18 and the Company’s 
federal plant processing registration with the Canadian Food Inspection Agency, being processor 
number CFIA #691.  

“Lien” means any lien, mortgage, charge, hypothec, pledge, security interest, prior assignment, 
option, warrant, lease, sublease, right to possession, encumbrance, claim, right or restriction 
which affects, by way of a conflicting ownership interest or otherwise, the right, title or interest 
in or to any particular property.

“Monitor” has the meaning given in the recitals above.

“Monitor Order” has the meaning given in the recitals above.

“Party” means a party to this Agreement and any reference to a Party includes its successors and 
permitted assigns; “Parties” means every Party.

“Permitted Liens” means the Liens listed in Schedule 1.5.

“Person” is to be broadly interpreted and includes an individual, a corporation, a partnership, a 
trust, an unincorporated organization, the government of a country or any political subdivision 
thereof, or any agency or department of any such government, and the executors, administrators 
or other legal representatives of an individual in such capacity.

120



- 7 -

Doc#3941252v5

"Personal Property" means all machinery, equipment, furniture, fixtures, computer systems 
and equipment and other chattels Related to the Business or related to the farming operations 
carried on by the Company, including those assets listed in Schedule 1.6.

“Property” has the meaning given in the recitals above.

“Purchased Assets” has the meaning given in Section 2.1.

“Purchase Price” has the meaning given in Section 2.2.

"Purchase Orders" means all rights and interests of the Company to and in all customer orders 
for purchases of Inventory, including Inventory yet to be produced.

“Purchaser” has the meaning given in the recitals above.

“Purchaser's Solicitors” means Neil L. Boyko, Barrister, Solicitor and Notary.

“Real Property” means the lands legally described in Schedule 1.7, together with all easements, 
rights-of-way, privileges and appurtenances attaching thereto and enuring to the benefit thereof.

“Receiver’s Borrowings Charge” means the charge granted by the Court over the Property 
pursuant to the Appointment Order. 

“Receiver’s Certificate” means the certificate attached to the Approval and Vesting Order and 
which is to be delivered by the Vendor to the Purchaser at the Closing Time in order to effect the 
transfer of the Purchased Assets to the Purchaser free and clear of all Liens other than Permitted 
Liens.

“Receiver’s Charge” means the charge granted by the Court over the Property pursuant to the 
Appointment Order. 

"Related to the Business" means, directly or indirectly, used in, arising from, or relating in any 
manner to the Business or the Purchased Assets.

“Richter” has the meaning ascribed thereto in the recitals hereto.

“Rights” has the meaning given in Section 4.4.

“Taxes” means all taxes, charges, fees, levies, imposts and other assessments, including all 
income, sales, use, goods and services, value added, capital, capital gains, alternative, net worth, 
transfer, profits, withholding, payroll, employer health, excise, franchise, real property and 
personal property taxes, and any other taxes, customs duties, fees, assessments or similar charges 
in the nature of a tax including Canada Pension Plan and provincial pension plan contributions, 
employment insurance payments and workers compensation premiums, together with any 
instalments with respect thereto, and any interest, fines and penalties, imposed by any 
governmental authority (including federal, state, provincial, municipal and foreign governmental 
authorities), and whether disputed or not.
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“TCL” has the meaning ascribed thereto in the recitals hereto.

“Transaction” means the sale and purchase of the Purchased Assets and all matters and 
transactions ancillary thereto as contemplated by this Agreement.

“Transfer Taxes” has the meaning given in Section 2.8.

“Vendor” has the meaning given in the recitals above.

“Vendor's Solicitors” means Chaitons LLP.

1.2 Headings and Table of Contents.

The division of this Agreement into Articles and Sections and the insertion of headings are for 
convenience of reference only and shall not affect the construction or interpretation of this 
Agreement.

1.3 No Strict Construction.

The language used in this Agreement is the language chosen by the Parties to express their 
mutual intent, and no rule of strict construction shall be applied against any Party.

1.4 Number and Gender.  

Unless the context requires otherwise, words importing the singular include the plural and vice 
versa and words importing gender include all genders.  Where the word “including” or 
“includes” is used in this Agreement, it means “including (or includes) without limitation”.

1.5 Business Days.  

If any payment is required to be made or other action is required to be taken pursuant to this 
Agreement on a day which is not a Business Day, then such payment or action shall be made or 
taken on the next Business Day.

1.6 Currency and Payment Obligations.  

Except as otherwise expressly provided in this Agreement:

(a) all dollar amounts referred to in this Agreement are stated in Canadian Dollars;  
and

(b) any payment contemplated by this Agreement shall be made by cash, certified 
cheque or any other method that provides immediately available funds.
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1.7 Statute References.  

Any reference in this Agreement to any statute or any section thereof shall, unless otherwise 
expressly stated, be deemed to be a reference to such statute or section as amended, restated or 
re-enacted from time to time.

1.8 Section and Schedule References.  

Unless the context requires otherwise, references in this Agreement to Sections or Schedules are 
to Sections or Schedules of this Agreement.  The Schedules to this Agreement, listed as follows, 
are an integral part of this Agreement:

Schedule 1.1 Accounts Receivable
Schedule 1.2 Contracts
Schedule 1.3 Excluded Assets
Schedule 1.4 Inventory
Schedule 1.5 Permitted Liens
Schedule 1.6 Personal Property/Fixed Assets
Schedule 1.7 Real Property

ARTICLE 2
PURCHASE AND SALE

2.1 Purchase and Sale of Purchased Assets.  

At the Closing Time, subject to the terms and conditions of this Agreement, the Vendor shall sell 
and the Purchaser shall purchase all of the property, assets and undertaking of the Company 
(collectively, the “Purchased Assets”) and the Purchaser shall assume the Assumed Liabilities.  
The Purchased Assets include but are not limited to:

(a) cash, bank balances, moneys in possession of banks and other depositories, term 
or time deposits and similar cash items of, owned or held by or for the account of 
the Company as at the Closing Date; 

(b) all prepayments, prepaid charges, deposits, security deposits, sums and fees 
Related to the Business or in respect of the Purchased Assets;

(c) the Accounts Receivable;

(d) the Books and Records;

(e) the Contracts;

(f) the Goodwill;

(g) the Intellectual Property;
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(h) the Inventory;

(i) the Licences and Permits, to the extent transferrable by the Vendor;

(j) the Personal Property;

(k) the Purchase Orders; and

(l) the Real Property,

but for greater certainty the Purchased Assets do not include the Excluded Assets.

2.2 Amount of Purchase Price.  

The purchase price payable by the Purchaser to the Vendor for the Purchased Assets shall be an 
amount equal to the aggregate of the following, subject to adjustment as set out herein (the 
“Purchase Price”):

(a) the sum of $20,000,000;

(b) the Assumed Liabilities as at Closing; and

(c) the Bridging Indebtedness.

2.3 Deposit.  

The Parties acknowledge and agree that the Purchaser has paid to the Monitor, in trust, the sum 
of $2,000,000 as a deposit (the "Deposit").  The Receiver shall disburse the Deposit in 
accordance with the following provisions:

(a) if the Approval and Vesting Order is not granted by the Court, then the Deposit 
shall be released from trust to the Purchaser without interest;

(b) upon the issuance of the Approval and Vesting Order, then the Deposit shall be 
released from trust and applied towards payment of the Purchase Price; and

(c) if the purchase and sale of the Purchased Assets is not completed on the Closing 
Date for any reason other than the failure of the Vendor to obtain the Approval 
and Vesting Order, then the Deposit shall be released from trust and paid to the 
Vendor in full satisfaction of all damages, losses, costs and expenses incurred by 
the Vendor as a result of such failure.

2.4 Satisfaction of Purchase Price.  

The Purchase Price shall be satisfied by the Purchaser as follows:

124



- 11 -

Doc#3941252v5

(a) upon the issuance of the Approval and Vesting Order, the Receiver shall credit 
and apply the Deposit towards payment of the Purchase Price in accordance with 
Section 2.3;

(b) at Closing, $18,000,000 shall be paid in immediately available funds to the 
Vendor by way of certified cheque, bank draft of wire transfer, which the Vendor
shall credit and apply towards payment of the Purchase Price; and

(c) assumption of the Assumed Liabilities and the Bridging Indebtedness.

2.5 Allocation of Purchase Price.

The Purchase Price shall be allocated among the Purchased Assets in the manner agreed to by the 
Purchaser and Vendor prior to Closing (acting reasonably) and the Parties shall ensure that the 
Parties shall follow the allocations set out therein in determining and reporting their liabilities for 
any Taxes and, without limitation, shall file their respective income tax returns prepared in 
accordance with such allocations. 

2.6 Excluded Liabilities

Other than the Assumed Liabilities, the Purchaser shall not assume and shall not be liable for any 
other Liabilities of the Company or the Vendor.

2.7 Assumed Liabilities

At and from the date of Closing, the Purchaser shall assume and be liable for the Assumed 
Liabilities.  The Assumed Liabilities shall consist only of the Liabilities incurred under or in 
respect of:

(a) all outstanding Taxes owing or owed with respect to the Real Property;

(b) the Permitted Liens; and

(c) the Contracts,

(the foregoing being the “Assumed Liabilities”).

2.8 Taxes

(a) Subject to section subparagraph (b) hereof, the Purchaser will be liable for and 
will pay, or cause to be paid, any applicable federal, state and provincial Taxes 
and charges (including sales taxes, goods and services taxes, excise taxes, all land 
transfer taxes (as required pursuant to the Land Transfer Tax Act (Ontario)), value 
added, ad-valorem, use, consumption, harmonized sales, retail sales, social 
services, or other similar taxes or duties and any applicable interest, penalties and 
fines) (other than income taxes of the Vendor) payable under any Applicable Law 
on or with respect to the sale and purchase of the Purchased Assets under this 
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Agreement as and when due (collectively, “Transfer Taxes”).  On or prior to the 
Closing Time, the Purchaser will either pay the Transfer Taxes to the Vendor or 
deliver to the Vendor evidence confirming the Purchaser’s payment of or 
exemption from payment of the Transfer Taxes in form and substance acceptable 
to the Vendor, acting reasonably. The Purchaser will prepare and file any 
affidavits or returns required in connection with the foregoing at its own cost and 
expense.  To the extent that any Transfer Taxes are required to be paid by or are 
imposed upon the Vendor, the Purchaser will reimburse to the Vendor such taxes 
within five (5) Business Days of payment of such taxes by the Vendor.  The 
Purchaser will indemnify and hold the Vendor harmless in respect of any Transfer 
Taxes, claims, liabilities, costs and fees for on in connection with payment of the 
Transfer Taxes, fines, penalties, interest and other amounts that may be assessed 
against the Vendor under any Applicable Law in connection with or relating to 
the sale of the Purchased Assets and any claims, liabilities, costs and fees in 
connection with, relating to or arising from any failure to pay such taxes, fines, 
penalties and other amounts when due. 

(b) At Closing Time, the Vendor and the Purchaser shall, to the extent applicable, 
jointly execute elections under Section 167 of the Excise Tax Act (Canada) to 
have the sale of the Purchased Assets take place on a HST-free basis under Part 
IX of the Excise Tax Act (Canada) and the Purchaser shall file such election with 
its HST return for the reporting period in which the sale of the Purchased Assets 
takes place. 

(c) The Parties. Shall execute jointly an election in prescribed form under Section 22 
of the Income Tax Act (Canada) in respect of the Accounts Receivable and shall 
each file such election with their respective tax returns for their respective 
taxation years that include the Closing Date.

(d) The Purchaser agrees to indemnify and save the Vendor harmless from and 
against all claims and demands for payment of all Taxes payable by Purchaser in 
connection with the purchase of the Purchased Assets, including penalties and 
interest thereon and any liability or costs incurred as a result of any failure to pay 
such taxes when due.

(e) The Vendor shall pay all sales Taxes payable by the Vendor in connection with 
the sale of the Purchased Assets.

2.9 Document Preparation and Registration.

The Purchaser shall prepare or cause to be prepared the land transfer tax affidavit to be attached 
to the application for vesting order.  Each of the Parties shall deliver draft documentation to the 
other not less than one (1) Business Day prior to Closing.  Except as otherwise expressly 
provided in this Agreement, all such documentation shall be in form and have substance 
satisfactory to the Vendor and the Purchaser, acting reasonably. The Purchaser shall be 
responsible for and pay all registration costs incurred in connection with the transaction 
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contemplated in this Agreement.  Except as otherwise expressly provided in this Agreement, 
each of the Vendor and the Purchaser shall be responsible for and pay all legal and other 
professional/consultant fees and disbursements incurred by it, directly or indirectly, in 
connection with this Agreement.

2.10 Electronic Registration.

In the event that a system for electronic registration (“Ereg”) is operative and mandatory in the 
applicable land registry office, the Purchaser agrees to cause all necessary procedures to be 
taken, as may be required by the Vendor or the Vendor’s Solicitors, to complete this transaction 
using Ereg in accordance with the Law Society of Upper Canada’s guidelines. If Ereg is 
operative on the Closing Date, (i) the Purchaser agrees to use a lawyer authorized to use Ereg 
and who is in good standing with the Law Society of Upper Canada, (ii) the Purchaser’s 
Solicitors will enter into the Vendor’s Solicitors’ standard form of escrow closing agreement or 
document registration agreement, which will establish the procedures for closing this transaction 
provided same are in accordance with Law Society guidelines, and (iii) if the Purchaser’s 
Solicitors are unwilling or unable to complete this transaction using Ereg, then the Purchaser’s 
Solicitors must attend at the Vendor’s Solicitors’ office or at another location designated by the 
Vendor’s Solicitors at such time on Closing as directed by the Vendor’s Solicitors to complete 
the transaction using Ereg utilizing the Vendor’s Solicitors’ computer facilities, in which event, 
the Purchaser shall pay to the Vendor’s Solicitors a reasonable fee therefor.

ARTICLE 3
PRE-CLOSING MATTERS

3.1 Pre-Closing Risk and Post-Damage Entitlements.

The Purchased Assets are and shall remain at the Vendor’s risk until Closing and the Vendor 
shall hold all insurance policies and the proceeds thereunder, in trust, for the Parties as their 
respective interests may appear pending Closing.  From and after Closing, the Purchased Assets 
shall be at the risk of the Purchaser.  In the event that the Purchased Assets shall be damaged 
prior to Closing, then the Vendor shall advise the Purchaser, in writing, within twenty-four (24) 
hours of the Vendor learning of same.  In the event that the Purchased Assets shall be materially 
damaged prior to Closing then the Vendor shall be entitled, in its sole and absolute discretion, to 
elect to terminate this Agreement by notice, in writing, to the Purchaser and in such event the 
Parties hereto shall be released from all obligations and liabilities hereunder.  If the Vendor shall 
not elect to terminate this Agreement as set out above, then the Transaction contemplated 
hereunder shall be completed and the Purchaser shall be entitled to all proceeds of insurance 
payable in respect thereof, if any.  
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ARTICLE 4
CLOSING ARRANGEMENTS

4.1 Closing.  

The Closing shall take place at 10:00 a.m. (the “Closing Time”) on the Closing Date at the 
offices of the Vendor’s Solicitors, or at such other time on the Closing Date or such other place 
as may be agreed orally or in writing by the Vendor and the Purchaser.

4.2 Vendor’s Closing Deliveries.  

At the Closing, the Vendor shall deliver or cause to be delivered to the Purchaser the following 
documents:

(a) general conveyance and assumption of liabilities agreement, in a form agreed to 
by the Vendor and the Purchaser prior to Closing (acting reasonably);

(b) the elections referred to in Section 2.8;

(c) a Purchase Price allocation agreement referred to in Section 2.5;

(d) Section 116 certificate;

(e) registerable form of application for vesting order;

(f) a certificate, dated as of the Closing Date, confirming that (i) all of the 
representations and warranties of the Vendor contained in this Agreement are true 
as of the Closing Date, with the same effect as though made on and as of the 
Closing Date and (ii) that each of the conditions precedent in Section 5.2 of this 
Agreement have been fulfilled, performed or waived as of the Closing Date; 

(g) the Approval and Vesting Order as issued and entered by the Court and the 
Receiver’s Certificate; and

(h) all deeds of conveyance, bills of sale, assurances, transfers, assignments, consents, 
and such other agreements, documents and instruments as may be reasonably 
requested by the Purchaser or the Purchaser’s Solicitors to complete the 
transactions provided for in this Agreement.

4.3 Purchaser’s Closing Deliveries.

At the Closing, the Purchaser shall deliver or cause to be delivered to the Vendor the following 
documents and payments:

(a) general conveyance and assumption of liabilities agreement, in a form agreed to 
by the Vendor and the Purchaser prior to Closing (acting reasonably);
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(b) the payments referred to in Sections 2.4;

(c) the elections referred to in Section 2.8;

(d) a Purchase Price allocation agreement referred to in Section 2.5; 

(e) the indemnity provided for under Section 2.8(d);

(f) Section 116 certificate;

(g) a certificate, dated as of the Closing Date, confirming that (i) all of the 
representations and warranties of the Purchaser contained in this Agreement are 
true as of the Closing Date, with the same effect as though made on and as of the 
Closing Date and (ii) that each of the conditions precedent in Section 5.1 of this 
Agreement have been fulfilled, performed or waived as of the Closing Date.

4.4 Non-Transferable and Non-Assignable Purchased Assets.  

To the extent that any of the Purchased Assets to be transferred to the Purchaser on the Closing, 
or any claim, right or benefit arising under or resulting from such Purchased Assets  
(collectively, the “Rights”) is not capable of being transferred without the approval, consent or 
waiver of any third Person, or if the transfer of a Right would constitute a breach of any 
obligation under, or a violation of, any Applicable Law unless the approval, consent or waiver of 
such third Person or an order of the Court is obtained, then, except as expressly otherwise 
provided in this Agreement and without limiting the rights and remedies of the Purchaser 
contained elsewhere in this Agreement, this Agreement shall not constitute an agreement to 
transfer such Rights unless and until such approval, consent, waiver or order of the Court has 
been obtained.  After the Closing and for a period ending on the earlier of one hundred and 
twenty (120) days following the Closing or the Business Day the Receiver is discharged by the 
Court, the Vendor shall, to the best of its ability:

(a) maintain its existence and hold the Rights in trust for the Purchaser;

(b) comply with the terms and provisions of the Rights as agent for the Purchaser at 
the Purchaser’s cost and for the Purchaser’s benefit;

(c) cooperate with the Purchaser in any reasonable and lawful arrangements designed 
to provide the benefits of such Rights to the Purchaser; and 

(d) enforce, at the reasonable request of the Purchaser and at the expense and for the 
account of the Purchaser, any rights of the Vendor arising from such Rights 
against any third Person, including the right to elect to terminate any such rights 
in accordance with the terms of such rights upon the written direction of the 
Purchaser.

In order that the full value of the Rights may be realized for the benefit of the Purchaser, the 
Vendor shall, at the request and expense and under the direction of the Purchaser, in the name of 
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the Vendor or otherwise as the Purchaser may specify, take all such action and do or cause to be 
done all such things as are, in the reasonable opinion of the Purchaser, necessary or proper in 
order that the obligations of the Vendor under such Rights may be performed in such manner that 
the value of such Rights is preserved and enures to the benefit of the Purchaser, and that any 
moneys due and payable and to become due and payable to the Purchaser in and under the Rights 
are received by the Purchaser.  The Vendor shall promptly pay to the Purchaser all moneys 
collected by or paid to the Vendor in respect of every such Right.  To the extent that such 
approval, consent, waiver or order of the Court has not been obtained by the 120th day following 
the Closing, such Right shall deemed to be an Excluded Asset and the Vendor may terminate any 
agreement pertaining to such Right. The Purchaser shall indemnify and hold the Vendor 
harmless from and against any claim or liability under or in respect of such Rights arising 
because of any action of the Vendor taken at the request of the Purchaser and in accordance with 
this Section.

ARTICLE 5
CONDITIONS OF CLOSING

5.1 Purchaser’s Conditions.  

The Purchaser shall not be obliged to complete the purchase and sale of the Purchased Assets  
pursuant to this Agreement unless, at or before the Closing Time, each of the following 
conditions has been satisfied, it being understood that the following conditions are included for 
the exclusive benefit of the Purchaser and may be waived, in whole or in part, in writing by the 
Purchaser at any time; and the Vendor agrees with the Purchaser to take all such actions, steps 
and proceedings within its reasonable control as may be necessary to ensure that the following 
conditions are fulfilled at or before the Closing Time:

(a) Representations and Warranties.  The representations and warranties of the 
Vendor in Section 7.2 shall be true and correct at the Closing.

(b) Vendor’s Compliance.  The Vendor shall have performed and complied with all 
of the terms and conditions in this Agreement on its part to be performed or 
complied with at or before Closing and shall have executed and delivered or 
caused to have been executed and delivered to the Purchaser at the Closing all the 
documents contemplated in Section 4.2 or elsewhere in this Agreement.

(c) No Litigation.  There shall be no order for a stay issued for the purpose of 
enjoining, preventing or restraining the completion of the transactions 
contemplated hereby or otherwise claiming that such completion is improper.

5.2 Vendor’s Conditions.  

The Vendor shall not be obliged to complete the transactions contemplated by this Agreement 
unless, at or before the Closing Time, each of the following conditions has been satisfied, it 
being understood that the following conditions are included for the exclusive benefit of the 
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Vendor, and may be waived, in whole or in part, in writing by the Vendor at any time; and the 
Purchaser agrees with the Vendor to take all such actions, steps and proceedings within the 
Purchaser’s reasonable control as may be necessary to ensure that the following conditions are 
fulfilled at or before the Closing Time:

(a) Purchaser’s Compliance.  The Purchaser shall have performed and complied with 
all of the terms and conditions in this Agreement on its part to be to be performed 
by or complied with at or before the Closing Time and shall have executed and 
delivered or caused to have been executed and delivered to the Vendor at the 
Closing Time all the documents contemplated in Section 4.3 or elsewhere in this 
Agreement.

(b) Order.  The Appointment Order and the Approval and Vesting Order shall not
have been stayed, varied or set aside.

(c) No Litigation.  There shall be no order for a stay issued for the purpose of 
enjoining, preventing or restraining the completion of the transactions 
contemplated hereby or otherwise claiming that such completion is improper.

5.3 Condition not Fulfilled.  

If any condition in Section 5.2 shall not have been fulfilled at or before the Closing Time, then 
the Vendor in its sole discretion may, without limiting any rights or remedies available to the 
Vendor at law or in equity, either:

(a) terminate this Agreement by notice to the Purchaser in which event the Vendor 
shall be released from all obligations under this Agreement; or

(b) waive compliance with any such condition without prejudice to its right of 
termination in the event of non fulfillment of any other condition.

5.4 Orders

The obligations of the Vendor and the Purchaser hereunder are subject to the mutual conditions 
that:

(a) the Appointment Order and the Approval and Vesting Order and shall have been 
made by the Court on June 21, 2017 (or such later date agreed upon by the 
Parties) approving this Agreement and the Transaction and vesting in the 
Purchaser all the right, title and interest of the Company in and to the Purchased 
Assets free and clear of all Liens, other than the Permitted Liens; and,

(b) the Appointment Order and the Approval and Vesting Order will not have been 
stayed, varied or vacated and no order will have been issued and no action or 
proceeding will be pending to restrain or prohibit the completion of the 
transactions herein contemplated.
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The Parties hereto acknowledge that the foregoing conditions are for the mutual benefit of the 
Vendor and the Purchaser and cannot be waived by either Party.

5.5 Condition not Fulfilled.  

If any condition in Section 5.4 shall not have been fulfilled at or before the on or before June 21, 
2017 or such later date agreed upon by the Parties, then the Vendor or the Purchaser, in its sole 
discretion, may terminate this Agreement by notice to the other Party in which event the Deposit
shall be promptly returned to the Purchaser and each Party shall be released from all obligations 
under this Agreement.

ARTICLE 6
POST-CLOSING MATTERS

6.1 Access to Books and Records.

The Purchaser shall preserve and keep the Books and Records which relate to the Purchased 
Assets for a period of two (2) years from the Closing Date or for any longer period as may be 
required by any applicable Law or Governmental Entity (the “Access Period”). Upon reasonable 
advance notice, after the Closing Date, the Purchaser will grant the Vendor and its respective 
representatives, reasonable access during normal business hours, to use such Books and Records 
included in the Purchased Assets, including, without limitation, any personnel files/records to the 
period up to the Closing and computer systems, tapes, disks, records and software acquired as 
part of the Purchased Assets.  

ARTICLE 7
REPRESENTATIONS AND WARRANTIES

7.1 Representations and Warranties of the Purchaser.  

As a material inducement to the Vendor’s entering into this Agreement and completing the 
transactions contemplated by this Agreement and acknowledging that the Vendor is entering into 
this Agreement in reliance upon the representations and warranties of the Purchaser set out in 
this Section 7.1, the Purchaser represents and warrants to the Vendor as follows:

(a) Incorporation and Power.  The Purchaser is a corporation duly incorporated 
under the laws of the jurisdiction of its incorporation and is duly organized, 
validly subsisting and in good standing under such laws.

(b) Due Authorization.  The Purchaser has all necessary corporate power, authority 
and capacity to enter into this Agreement and all other agreements and 
instruments to be executed by it as contemplated by this Agreement and to carry 
out its obligations under this Agreement and such other agreements and 
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instruments.  The execution and delivery of this Agreement and such other 
agreements and instruments and the completion of the transactions contemplated 
by this Agreement and such other agreements and instruments have been duly 
authorized by all necessary corporate action on the part of the Purchaser.

(c) Enforceability of Obligations.  This Agreement constitutes a valid and binding 
obligation of the Purchaser enforceable against the Purchaser in accordance with 
its terms subject, however, to limitations on enforcement imposed by bankruptcy, 
insolvency, reorganization or other laws affecting the enforcement of the rights of 
creditors or others and to the extent that equitable remedies such as specific 
performance and injunctions are only available in the discretion of the court from 
which they are sought.

(d) HST/GST.  The Purchaser is a “registrant” under Part IX of the Excise Tax Act
(Canada) and its registration number is BN 710900291 RT0001.

7.2 Representations and Warranties of the Vendor.

As a material inducement to the Purchaser’s entering into this Agreement and completing the 
transactions contemplated by this Agreement and acknowledging that the Purchaser is entering 
into this Agreement in reliance upon the representations and warranties of the Vendor set out in 
this Section 7.2, the Vendor represents and warrants to the Purchaser as follows:

(a) Non-Residency:  The Vendor is not now and does not intend to become, prior to 
Closing, a non-resident of Canada within the meaning and purpose of Section 116 
of the Income Tax Act (Canada).

(b) Authority to Sell:  Subject to obtaining the Approval and Vesting Order prior to 
Closing, on Closing the Vendor shall have the power and authority to sell the 
Purchased Assets, in accordance with the terms and conditions of this Agreement 
and the Approval and Vesting Order.

(c) HST/GST.  TCL is a “registrant” under Part IX of the Excise Tax Act (Canada) 
and its registration number is 10526 5466 RT0001.

7.3 Survival of Representations and Warranties.

The representations and warranties of the Purchaser and Vendor contained in Sections 7.1 and 
7.2, respectively, or any other agreement, certificate or instrument delivered pursuant to this 
Agreement shall survive the Closing for three (3) months.

7.4 “As is, Where is”.

The Purchaser acknowledges that the Vendor is selling the Purchased Assets on an “as is, where 
is” basis as they shall exist on the Closing Date. The Purchaser further acknowledges that it has 
entered into this Agreement on the basis that the Vendor does not guarantee title to the Purchased 
Assets and that the Purchaser has conducted such inspections of the condition of and title to the 
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Purchased Assets as it deemed appropriate and has satisfied itself with regard to these matters. 
No representation, warranty or condition is expressed or can be implied as to title, 
encumbrances, description, fitness for purpose, merchantability, condition, quantity or quality or 
in respect of any other matter or thing whatsoever concerning the Purchased Assets or the right 
of the Vendor to sell or assign same save and except as expressly represented or warranted 
herein, including without limitation that no representation or warranty has been given by the 
Vendor with respect to the transferability of the Licenses and Permits to the Purchaser.  Without 
limiting the generality of the foregoing, any and all conditions, warranties or representations 
expressed or implied pursuant to the Sale of Goods Act (Ontario) or similar legislation do not 
apply hereto and have been waived by the Purchaser. The description of the Purchased Assets 
contained in the Schedules hereto is for the purpose of identification only. No representation, 
warranty or condition has or will be given by the Vendor concerning completeness or the 
accuracy of such descriptions.  The Purchaser further acknowledges that all written and oral 
information (including, without limitation, analyses, financial information and projections, 
compilations and studies) obtained by the Purchaser from the Vendor with respect to the 
Purchased Assets or otherwise relating to the transactions contemplated in this Agreement has 
been obtained for the convenience of the Purchaser only and is not warranted to be accurate or 
complete. The Purchaser further acknowledges that the Vendor shall be under no obligation to 
deliver the Purchased Assets to the Purchaser and that it shall be the Purchaser’s responsibility to 
take possession of the Purchased Assets.  

ARTICLE 8
TERMINATION

8.1 Termination by the Parties

This Agreement may be terminated:

(a) upon the mutual written agreement of the Vendor and the Purchaser; 

(b) pursuant to Section 5.4 by either Party; and

(c) pursuant to Section 5.3 by the Vendor.
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8.2 Remedies for Breach of Agreement

If this Agreement is terminated as a result of any breach of a representation or warranty, or 
failure to satisfy a covenant or obligation of a Party, the terminating Party’s right to pursue all 
legal remedies with respect to such breach shall survive such termination. For greater certainty, if 
any order of the Court is made which directly or indirectly results in the termination of this 
Agreement, then no Party shall have any remedy, legal or otherwise, against the other Party or its 
property.

ARTICLE 9
GENERAL

9.1 Non Merger.  

Each party hereby agrees that all provisions of this Agreement (other than the conditions in 
Article 5 and the representations and warranties contained in Sections 7.1 and 7.2) shall forever 
survive the execution, delivery and performance of this Agreement, Closing and the execution, 
delivery and performance of any and all documents delivered in connection with this Agreement.

9.2 Further Assurances.  

Each Party shall promptly do, execute, deliver or cause to be done, executed and delivered all 
further acts, documents and things in connection with this Agreement that the other Party may 
reasonably require, for the purposes of giving effect to this Agreement.

9.3 Expenses.  

Each Party shall be responsible for its own legal and other expenses (including any Taxes 
imposed on such expenses) incurred in connection with the negotiation, preparation, execution, 
delivery and performance of this Agreement and the transactions contemplated by this 
Agreement and for the payment of any broker’s commission, finder’s fee or like payment 
payable by it in respect of the purchase and sale of the Purchased Assets pursuant to this 
Agreement. 

9.4 Payment of Taxes.  

Except as otherwise provided in this Agreement, the Purchaser shall pay all Taxes applicable to, 
or resulting from transactions contemplated by this Agreement (other than Taxes payable under 
applicable legislation by the Vendor) and any filing or recording fees payable in connection with 
the instruments of transfer provided for in this Agreement.
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9.5 Announcements.  

Except as required by law, all public announcements concerning the transactions provided for in 
this Agreement or contemplated by this Agreement shall be jointly approved as to form, 
substance and timing by the parties to this Agreement after consultation.

9.6 Capacity

It is acknowledged by the Purchaser that the Vendor is entering into this Agreement solely in its 
capacity as proposed Court-appointed receiver of the undertaking, properties and assets of the 
Company and that the Vendor shall have no personal or corporate liability under or as a result of 
this Agreement.  Any claim against the Vendor shall be limited to and only enforceable against 
the property and assets then held by or available to it in its capacity as Receiver of the Property 
of the Company and shall not apply to its personal property and other assets held by it in any 
other capacity.  The term “Vendor” as used in this Agreement shall have no inference or 
reference to the present registered owner of the Purchased Assets. 

9.7 Notices.

(a) Any notice, certificate, consent, determination or other communication required 
or permitted to be given or made under this Agreement shall be in writing and 
shall be effectively given and made if (i) delivered personally, (ii) sent by prepaid 
courier service or mail, or (iii) sent by fax, e-mail or other similar means of 
electronic communication, in each case to the applicable address set out below:

(i) if to the Vendor, to:

Richter Advisory Group Inc.
181 Bay Street, Suite 3320
Bay Wellington Tower
Toronto, Ontario  M5J 2T3

Attention: Clark Lonergan
Fax: (416) 488-3765
Email: Clonergan@Richter.ca

with a copy to:

Chaitons LLP
5000 Yonge Street, 10th floor
Toronto, Ontario  M2N 7E9

Attention: Sam Rappos
Fax: (416) 218-1837
Email: samr@chaitons.com

  

136



- 23 -

Doc#3941252v5

(ii) if to the Purchaser, to:

Santokh Mahal
Email: s.mahal@rogers.com

(b) Any such communication so given or made shall be deemed to have been given or 
made and to have been received on the day of delivery if delivered, or on the day 
of faxing or sending by other means of recorded electronic communication, 
provided that such day in either event is a Business Day and the communication is 
so delivered, faxed or sent before 4:30 p.m. on such day.  Otherwise, such 
communication shall be deemed to have been given and made and to have been 
received on the next following Business Day.  Any such communication sent by 
mail shall be deemed to have been given and made and to have been received on 
the fifth (5th) Business Day following the mailing thereof; provided however that 
no such communication shall be mailed during any actual or apprehended 
disruption of postal services. Any such communication given or made in any 
other manner shall be deemed to have been given or made and to have been 
received only upon actual receipt.

(c) Any Party may from time to time change its address under this Section 9.7 by 
notice to the other Party given in the manner provided by this Section.

9.8 Time of Essence.  

Time shall be of the essence of this Agreement in all respects.

9.9 Time Periods.  

Unless otherwise specified, time periods within or following which any payment is to be made or 
act is to be done shall be calculated by excluding the day on which the period commences and 
including the day on which the period ends and by extending the period to the next Business Day 
following if the last day of the period is not a Business Day.

9.10 Entire Agreement.  

This Agreement and the agreements and other documents required to be delivered pursuant to 
this Agreement, constitute the entire agreement between the Parties and set out all the covenants, 
promises, warranties, representations, conditions, understandings and agreements between the 
Parties pertaining to the subject matter of this Agreement and supersede all prior agreements, 
understandings, negotiations and discussions, whether oral or written.  There are no covenants, 
promises, warranties, representations, conditions, understandings or other agreements, oral or 
written, express, implied or collateral between the Parties in connection with the subject matter 
of this Agreement except as specifically set forth in this Agreement and any document required 
to be delivered pursuant to this Agreement.

137



- 24 -

Doc#3941252v5

9.11 Amendments and Waiver.  

No amendment of any provision of this Agreement shall be valid unless the same shall be in 
writing and signed by the Purchaser and the Vendor. The Vendor and the Purchaser may consent 
to any such amendment at any time prior to the Closing with the prior authorization of their 
respective boards of directors. No waiver by either Party of any default, misrepresentation, or 
breach of warranty or covenant hereunder, whether intentional or not, shall be deemed to extend 
to any prior or subsequent default, misrepresentation, or breach of warranty or covenant 
hereunder or affect in any way any rights arising by virtue of any prior or subsequent such 
occurrence.

9.12 Severability.

Any provision of this Agreement which is prohibited or unenforceable in any jurisdiction shall, 
as to that jurisdiction, be ineffective to the extent of such prohibition or unenforceability and 
shall be severed from the balance of this Agreement, all without affecting the remaining 
provisions of this Agreement or affecting the validity or enforceability of such provision in any 
other jurisdiction.

9.13 Language.  

The Parties have required that this Agreement and all deeds, documents and notices relating to 
this Agreement be drawn up in the English language.  Les parties aux présentes ont exigé que le 
présent contrat et tous autres contrats, documents ou avis afférents aux présentes soient rédigés 
en langue anglaise.

9.14 Governing Law.  

This Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the laws of Canada applicable in that Province and shall be treated, in all respects, 
as a Ontario contract. 

9.15 Successors and Assigns.  

No party to this Agreement shall have the right to assign any of its rights and obligations 
hereunder without the prior written consent of the other party hereto which consent shall not be 
unreasonably withheld, provided that the Purchaser may assign its rights and obligations under 
this Agreement to an affiliate of the Purchaser without recourse to the Purchaser.  To the extent 
that any such assignment occurs, this Agreement and all provisions hereof shall be binding upon 
and inure to the benefit of the parties hereto and their respective successors and assigns.

9.16 No Third Party Beneficiaries.  

This Agreement shall not confer any rights or remedies upon any Person other than the Parties 
and their respective successors and permitted assigns or as specifically referred to herein.
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9.17 Counterparts.  

This Agreement may be executed in any number of counterparts, each of which shall be deemed 
to be an original and all of which taken together shall be deemed to constitute one and the same 
instrument.  Counterparts may be executed either in original, faxed or email PDF form and the 
parties adopt any signatures received by a receiving fax machine or email PDF as original 
signatures of the parties; provided, however, that any party providing its signature in such 
manner shall promptly forward to the other party an original of the signed copy of this 
Agreement which was so faxed or emailed.

[THE REMAINDER OF THIS PAGE WAS INTENTIONALLY LEFT BLANK
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SCHEDULE 1.1

ACCOUNTS RECEIVABLE

SEE ATTACHED
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Thomas Canning (Maidstone) Ltd.

Summary of Accounts Receivable

As at May 31, 2017

AR Aging (Invoice Date) 
(1)

($000's)
0 to 30 

Days

31 to 60 

Days

61 to 90 

Days
91+ Days Total

CAD Accounts Receivable

AR listing 275 257 338 640          1,510      

Less: Cash received not applied (2) -           -           (22)           (304)         (326)        

Net CAD AR 275          257          316          335          1,183      

USD Accounts Receivable (in USD$)

AR listing 167 194 197 757 1,315      

Less: Cash received not applied (2) -           (17)           (128)         (242)         (387)        

Net USD AR 167          177          69            515          928         

Foreign Exchange @ 1.35 58            62            24            180          325         
Grand Total 500          495          410          1,031       2,436      

% of Total 21% 20% 17% 42% 100%

Notes: 
(1) The Company's AR is aged using the invoice date. 
(2)

 ~$330k in CAD collections and ~$390k in USD collections were traced to payments, but not 
applied against AR as at May 31, 2017.
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SCHEDULE 1.2

CONTRACTS

Contact between Thomas Canning (Maidston) Limited and 959699 Ontario Inc. o/a DeNijs 
Organic Farms for the delivery of 50 organic acres of tomato feedstock
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SCHEDULE 1.3

EXCLUDED ASSETS

(1) Business Centre Office Agreement made as of March 31, 2017 between 1636488 Ontario 
Limited as owner and Thomas Canning (Maidstone) Ltd. as user

(2) Butcher Engineering Enterprises Ltd. quote 16-1005 Warehousing 2016/17 Season dated 
August 3, 2016

(3) Coxon’s Sales and Rentals Ltd. Contract for Rental of Mobile Units

(4) Lease Agreement with Bodkin Capital Corporation

(5) All Equipment Lease Agreements with Capmor Financial Services Corporation

(6) All Equipment Lease Agreements with CLE Leasing Enterprise Ltd.

(7) Lease Agreement with 1419768 Ontario o/a D & D Leasing

(8) All Equipment Lease Agreements with Gould Leasing Ltd.

(9) Agreement for Marketing the 2017 Crops made December 9, 2015

(10) Agreement for Marketing the 2017 Crops

(11) 2017 Local Tomato Plan Contract dated March 29, 2017 with Rolland Farms and 
Greenhouses Inc.

(12) 2017 Organic Tomato Plan Contract dated March 30, 2017 with Sandra Carther (Carther 
Plants Ltd)

(13) Speedling Plant Order Form dated April 19, 2017
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SCHEDULE 1.4

INVENTORY

SEE ATTACHED
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Thomas Canning (Maidstone) Ltd.

Summary of Inventory

As at May 31, 2017

100 oz.(6) 48 oz. (12) 28 oz. (24) 25 oz. (12) 19 oz. (24) 14 oz. (24)

Conventional

Juice 33,992         104,409       -               -               4,406           -               -               -               
Whole 50                -               6,864           -               -               -               -               -               
Diced 33,222         -               25,257         -               -               20,842         -               -               
Paste -               -               -               -               -               -               -               932              
Crushed -               -               375              -               -               -               760              -               
Sauce -               -               -               -               -               468              -               -               
Puree -               -               -               -               -               -               27                -               
Misc. -               -               -               -               -               -               -               -               
Total Conventional 67,264         104,409       32,497         -               4,406           21,310         787              932              

Organic

Juice 4,312           66,392         100              -               -               -               -               -               
Whole 2,604           -               12,392         -               -               -               -               -               
Diced 4,173           -               2,900           -               -               2,975           -               29                
Paste -               -               -               -               -               -               -               -               
Crushed -               -               -               -               -               -               -               -               
Sauce -               -               -               -               -               85                -               -               
Puree -               -               -               -               -               -               -               -               
Misc. -               -               -               -               -               -               -               -               
Total Organic 11,089         66,392         15,392         -               -               3,060           -               29                

Note: The above summary does not include packing supplies (i.e. empty cans/drums/labels) or aged / damaged inventory. 

Note: The organic totes are not subject to a lease

Inventory

Cases (Cans/Case) Drums 

(188kg)

Totes (2800 

lbs) 
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SCHEDULE 1.5

PERMITTED LIENS

(a) any reservations, restrictions, rights of way, easements or covenants that run with the 
land;

(b) any registered agreements with a municipality or a supplier of utility service including, 
without limitation, electricity, water, sewage, gas, telephone or cable television or other 
telecommunication service; 

(c) all laws, by-laws and regulations and all outstanding work orders, deficiency notices and 
notices of violation affecting the Real Property;  

(d) any minor easements for the supply of utility service to the Real Property or adjacent 
properties; 

(e) encroachments disclosed by any errors or omissions in existing surveys of the Real 
Property or neighbouring properties and any title defect, encroachment or breach of a 
zoning or building by-law or any other applicable law, by-law or regulation which might 
be disclosed by a more up-to-date survey of the Real Property and survey matters 
generally; 

(f) any unregistered leases to tenants or other rights of occupation of tenants in possession of 
any part of the Real Property;

(g) the exceptions and qualifications set forth in the Land Titles Act (Ontario);

(h) the reservations contained in the original grant from the Crown; and

(i) the following instruments registered against title to the Real Property:

PIN 75228-0009 (LT)

1. Instrument Number MB18413 registered on February 1, 1949 being a Transfer of 
Easement in favour of Bell Telephone Co. of Canada

2. Instrument Number R305027 registered on June 9, 1964 being a Transfer

3. Instrument Number 12R4451 registered on June 23, 1978 being a Reference Plan

4. Instrument Number 12R9420 registered on April 11, 1988 being a Reference Plan

5. Instrument Number R1042854 registered on April 13, 1988 being a Transfer

6. Instrument Number R1073171 registered on January 9, 1989 being a Notice of Claim
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7. Instrument Number 12R24775 registered on August 17, 2011 being a Reference Plan

8. Instrument Number CE502602 registered on January 11, 2012 being a Transfer of 
Easement in favour of Hydro One Networks Inc.

PIN 75228-0005 (LT)

1. Instrument Number R442677 registered on June 19, 1969 being a Transfer

PIN 75228-0067 (LT)

1. Instrument Number 12R20686 registered on August 12, 2003 being a Reference Plan

2. Instrument Number CE52782 registered on January 6, 2004 being a Transfer

PIN 75016-0010 (LT)

1. Instrument Number MB18404 registered on January 21, 1949 being a Transfer of 
Easement in favour of The Bell Telephone Company of Canada

2. Instrument Number R305027 registered on June 9, 1964 being a Transfer

3. Instrument Number R1073182 registered on January 9, 1989 being a Notice of Claim

PIN 75016-0009 (LT)

1. Instrument Number MB18355 registered on November 23, 1948 a Transfer of 
Easement in favour of The Bell Telephone Company of Canada

2. Instrument Number R1042301 registered on April 7, 1988 being a Notice of Claim

3. Instrument Number R1119864 registered on February 26, 1990 being a Transfer

PIN 75016-0021 (LT)

1. Instrument Number R38129 registered on July 20, 1967 being a Transfer of Easement 
in favour of The Bell Telephone Company of Canada

2. Instrument Number RD138 registered on June 27, 1969 being a Reference Plan

3. Instrument Number R720043 registered on December 22, 1977 being a Transfer

PIN 75016-0019 (LT)

1. Instrument Number MB18409 registered on January 21, 1949 being a Transfer of 
Easement in favour of Bell Telephone Co. of Can.
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2. Instrument Number MB18414 registered on February 1, 1949 being a Transfer of 
Easement in favour of Bell Telephone Co. of Canada

3. Instrument Number R305027 registered on June 9, 1964 being a Transfer

4. Instrument Number R463774 registered on March 10, 1970 being a Transfer

5. Instrument Number R645962 registered on October 16, 1975 being a Transfer

6. Instrument Number 12R7427 registered on January 20, 1984 being a Reference Plan

7. Instrument Number R1073173 registered on January 9, 1989 being a Notice of Claim

8. Instrument Number R1073175 registered on January 9, 1989 being a Notice of Claim

9. Instrument Number R1497830 registered on August 21, 2000 being a Site Plan 
Agreement 
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SCHEDULE 1.6

PERSONAL PROPERTY/FIXED ASSETS

SEE ATTACHED
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Thomas Canning (Maidstone) Ltd.

Summary of Capital Assets

31-Jul-15

Assets / IS
2015 2014

Date Supplier Purchase Book Value Book Value

30-Jun-15 Bridge - 1520 14,269.81          8,625.06           8,891.81           
30-Jun-15 Office Building - 1600 23,045.00          20,817.35         21,913.00         
30-Jun-15 Office Building: Aspe Adjustment - 1601 (18,045.00)         (17,142.75)        (18,045.00)        
30-Jun-15 Warehouse Equipment - 1700 242,901.91        77,883.93         97,354.91         
30-Jun-15 Office Equipment - 1720 80,683.45          14,362.76         17,953.45         
30-Jun-15 Sewage Lagoon - 1800 219,932.50        112,001.54       115,465.50       

Totals: 562,787.67        216,547.88       243,533.67       

Farm / COS

Date Supplier Purchase Book Value Book Value

30-Jun-15 Farm Building - 1560 16,107.00          14,656.60         15,428.00         
30-Jun-15 Farm Building: Aspe Adjustment- 1561 (13,107.00)         (12,451.65)        (13,107.00)        
30-Jun-15 Spray Irrigation - 1645 23,257.10          6,634.48           8,293.10           
30-Jun-15 Farm Equipment - 1660 148,720.52        2,874.82           3,593.52           
30-Jun-15 Farm Auto Equipment - 1680 132,524.56        2,181.59           3,116.56           
30-Jun-15 Waterline - 1740 18,168.00          1,356.42           1,443.00           
30-Jun-15 Drainage Tile - 1760 60,074.00          21,660.10         22,330.00         
30-Jun-15 Well - 1780 1,767.00             14.85                 16.50                 

Totals: 387,511.18        36,927.21         41,113.68         

Amount

Amount
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Thomas Canning (Maidstone) Ltd.

Summary of Capital Assets

31-Jul-15

Canning / COS

Date Supplier Purchase Book Value Book Value

30-Jun-15 Factory Building - 1540 214,229.21        185,980.14       197,851.21       
30-Jun-15 Factory Building: Aspe Adjustment- 1541 (138,069.33)       (129,785.17)     (138,069.33)     
30-Jun-15 Warehouse - 1580 1,228,731.35     849,943.48       894,677.35       
30-Jun-15 Warehouse: Aspe Adjustments - 1581 449,191.60        426,732.02       449,191.60       
31-May-16 Additions 23,261.89          22,680.34         -                     
30-Jun-15 Seasonal Housing - 1620 48,657.89          38,118.50         42,353.89         
30-Jun-15 Seasonal Housing: Aspe Adjustment - 1621 (24,085.29)         (21,676.76)        (24,085.29)        
09-Mar-15 Additions 1,904.00             1,808.80           -                     
30-Jun-15 Cookers - 1641 965,583.38        506,205.96       532,848.38       
30-Jun-15 Factory Equipment - 1640 3,349,599.55     354,311.64       442,889.55       
14-Jul-15 Additions 4,500.00             4,050.00           -                     
30-Jun-15 Quality Control Facility - 1510 9,281.11             3,122.49           3,903.11           
30-Jun-15 Quality Control Facility: Aspe Adjustment - 1511 (1,281.11)           (1,024.89)          (1,281.11)          
30-Jun-15 -                     

Totals: 6,131,504.25    2,240,466.55   2,400,279.36   

Land

Date Supplier Purchase Book Value Book Value

30-Jun-15 Land - 1500 294,617.00        294,617.00       294,617.00       
30-Jun-15 Land: Aspe Adjustment - 1501 1,943,383.00     1,943,383.00   1,943,383.00   
30-Jun-15 Land Value Adjustment

Totals: 2,238,000.00    2,238,000.00   2,238,000.00   

Totals 9,319,803.10    4,731,941.64   

Assets under Capital Lease

Date Supplier Purchase Book Value 2,015.00           

07-Jan-15    Assets Under Capital Lease 989,856.00        890,870.40       -                     
-                     

Totals: 989,856.00        890,870.40       -                     

Note: This schedule was prepared by the Company as at July 31, 2015 and is subject to change. 

Amount

Amount

Amount
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SCHEDULE 1.7

REAL PROPERTY

PIN 75228-0009 (LT)
PROPERTY DESCRIPTION: PT LT 28-29 CON 9 MAIDSTONE AS IN R305027, PT 2 
12R9420; T/W R1042854; S/T MB18413; LAKESHORE; SUBJECT TO AN EASEMENT IN 
GROSS OVER PT. 1 12R24775 AS IN CE502602

PIN 75228-0005 (LT)
PROPERTY DESCRIPTION: PT LT 27 CON 10 MAIDSTONE AS IN R442677; 
LAKESHORE

PIN 75228-0067 (LT)
PROPERTY DESCRIPTION: PT LT 27 CON 10; LAKESHORE DESIGNATED AS PT 2 
12R20686

PIN 75016-0010 (LT)
PROPERTY DESCRIPTION: PT LT 289 CON STR MAIDSTONE AS IN R305027 
(THIRDLY) EXCEPT PTS 3, 4 R423541; S/T MB18404; LAKESHORE

PIN 75016-0009 (LT)
PROPERTY DESCRIPTION: PT LT 289 CON STR MAIDSTONE AS IN R1119864; S/T 
MB18355; LAKESHORE

PIN 75016-0019 (LT)
PROPERTY DESCRIPTION: PT LT 289-290 CON STR MAIDSTONE AS IN R645962, 
R463774 & R305027 (FIRSTLY) EXCEPT PT 1 12R2096 & PTS 9, 10 R423541; S/T 
MB18409, MB18414, R902964; LAKESHORE

PIN 75016-0021 (LT)
PROPERTY DESCRIPTION:  PT LT 291 CON STR MAIDSTONE PTS 1, 2 RD138 EXCEPT 
PT 1 RD273 & PT 1 12R376; S/T R389219; LAKESHORE
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Court File No. CV-17-11773-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

BRIDGING FINANCE INC.,  

as agent for SPROTT BRIDGING INCOME FUND L.P. 

Applicant  

- and - 

THOMAS CANNING (MAIDSTONE) LIMITED  

and 692194 ONTARIO LIMITED  

Respondents 

IN THE MATTER OF AN APPLICATION PURSUANT TO 

SUBSECTIONS 47(1) AND 243 (1) OF THE BANKRUPTCY ACT AND 

INSOLVENCY ACT R.S.C. 1985, c. B-3, AS AMENDED;  

 

AFFIDAVIT OF WILLIAM THOMAS 

(Motion Returnable June 21, 2017) 

 

I, WILLIAM THOMAS, of the Hamlet of Maidstone, in the Province of Ontario, 

MAKE OATH AND SAY: 

1. I am the Chief Executive Officer of Thomas Canning (Maidstone) Limited (“Thomas 

Canning”) and the Vice-President of 692194 Ontario Limited (“692 Ontario”) (collectively, the 

“Company”), and as such I have personal knowledge of the matters deposed in my affidavit, 

except where I have indicated that I have obtained facts from other sources, in which case I have 

identified the source and believe those facts to be true.  

2. I make this affidavit in response to the Application brought by the Applicant, Bridging 

Finance Inc., as agent for Sprott Bridging Income Fund LP (“Bridging”), to, inter alia, approve 

an asset purchase agreement between Richter Advisory Group (“Richter”) and a company 
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owned by Mr. Santokh Mahal (“Purchaser”), and to appoint Richter as receiver, without 

security, over all of the assets, undertaking and property of the Respondents. This affidavit is 

also in response to a motion brought by Richter in its capacities as Court-appointed interim 

receiver and monitor of the Respondents for, inter alia, an Order terminating the interim 

receivership and the monitorship proceeding, and discharging Richter from its responsibilities 

thereof.  

3. I make this affidavit in support of an Order: 

(a) adjourning Richter’s motion for the approval of its conduct, fees and proposed 

release sine die to be returned following a scheduling appointment to be set after 

the transaction has closed and the operation of the business by the Company has 

ceased and claims against the Company, if any, are known;  

(b) requiring that the reasonable outstanding fees of counsel to the Company, Blaney 

McMurtry LLP,  to the date of this application be paid, or that they form a charge 

on the assets ranking pari passu with the charge in favour of Richter in its 

capacity as interim receiver (“Receiver’s Charge”); and  

(c) requiring the payment by Richter of all post-filing amounts for goods and services 

contracted for or delivered for the period of April 20, 2017 to June 21, 2017, in 

priority to the distribution of funds to Bridging.  

Background 

4. Thomas Canning entered into a credit agreement with Bridging as of July 3, 2015 

(“Credit Agreement”).  

5. Unfortunately, the relationship between Bridging and Thomas Canning was, from the 

outset, not a good one. Despite promises made when we were negotiating the agreement, it 
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quickly became clear that Bridging did not understand the business it had invested in and was not 

able to provide the support they promised.  

6. Bridging consistently resisted even the most fundamental and essential business requests 

which were necessary to support the business and would have preserved their investment.  

7. The most striking example of this was when, at harvest time in the Fall of 2016, Bridging 

refused to grant the urgent request for funds needed in order to take in the 2016 harvest. As a 

direct result of these actions by Bridging, the business was unable to take delivery of its 

contracted tomato plants and was ultimately sued by those growers for non-performance of their 

contract.  

8. But for that event in 2016 (and others like it caused by Bridging), Thomas Canning 

would be solvent and operating within the boundaries of its lending arrangements with Bridging 

and the position of the Company would be very different than it is today. 

9. A culture of distrust and suspicion ultimately took over the relationship and certainly 

from the Fall of 2016 on, Bridging has acted in an adversarial fashion towards the Company.  

10. Bridging refused to renew the Credit Agreement after it expired on January 3, 2017. 

11. While it is true that Bridging made some limited advances to the Company after the 

expiration of the Credit Agreement, those advances were generally subsistence level advances 

and did not support operations. 
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12. During the period of January to April 2017, in order to fill the financial gaps left by 

Bridging, my family, including myself, loaned substantial personal funds to the Company for 

essential goods, services, and wages.  

13. Although we have security for these advances, the security is registered junior in time to 

the security interest held by Bridging. 

14. During this period, my brother, Robert (Bob) and I took no salary from the Company, 

although we were entitled to do so. 

Appointment of Interim Receiver 

15. Bridging issued demands on April 5
th

, 2017, for non-specific and non-urgent reasons. 

This was in my view more a reflection of frustration than any particularly pressing business need 

from Bridging. 

16. I am advised by our counsel, David Ullmann, that the demands were legally deficient as 

the business of the Company is farming, and the Company is a “farmer” within the definition of 

the Farm Debt Mediation Act (the “FDMA”), and yet no notice was provided as required under 

that legislation.  

17. As detailed in the email from David Ullmann to counsel for Bridging, dated April 16, 

2017, Thomas Canning advised Bridging that we had instituted our own cash management 

system under the supervision of MNP Ltd. (“MNP”), and that we were going to ensure that the 

business could operate while we considered how best to restructure on a consensual basis with 

Bridging. Attached hereto and marked as Exhibit “A” is a copy of Mr. Ullmann’s e-mail to Ken 

Rosenstein, counsel for Bridging, dated April 16, 2017.  

4
163



 

18. Although not included in the Affidavit of Graham Marr, sworn April 19, 2017 (“Marr 

Affidavit”), upon which Bridging’s ex parte application was based, we provided Bridging with a 

copy of the engagement letter from MNP for their review and comment. Attached hereto and 

marked as Exhibit “B” is Mr. Ullmann’s e-mail to Mr. Rosenstein, dated April 17, 2017, 

enclosing a copy of the engagement letter with MNP.  

19. The Company, through its counsel, also provided Bridging with the opportunity to revise 

the appointment of MNP and put in place any further controls that it wished. Attached hereto and 

marked as Exhibit “C” is a copy of Mr. Ullmann’s e-mail to Mr. Rosenstein, dated April 18, 

2017. This fact was also not disclosed in the Marr Affidavit.  

20. After being provided with a copy of the MNP engagement letter, counsel for Bridging 

responded, “We are reviewing with Bridging and will advise. Thx.” This correspondence was 

previously attached as Exhibit “C”.  

21. However, Bridging instead applied to the court on supposedly urgent basis for the ex 

parte appointment of Richter as interim receiver (“Interim Receiver”).  

22. On the interim receivership application, Bridging did not provide the court with any legal 

authority to explain to the court that it had jurisdiction to appoint an interim receiver. I am 

advised by my lawyer, David Ullmann, that the court did not have the authority to appoint an 

interim receiver as a result of the provisions of the FDMA, and counsel for Bridging knew or 

ought to have known that this jurisdiction did not exist.  

23. Bridging also did not advise the court of the representations it had made to the Company 

that they were considering the MNP engagement in the application materials. 
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24. I am advised by David Ullmann that he was available to have attended the hearing to 

appoint an interim receiver had he been notified of it. I believe the outcome of the hearing would 

have been materially different had counsel for the Company been given the opportunity to 

attend.  

25. Despite these issues, the Company, through its counsel, complied with the interim 

receivership order and provided access and cooperation to the Interim Receiver, as recounted in 

the interim receiver’s report. 

Decision to Appoint a Monitor and Dismiss the Interim Receiver 

26. From the period between April 20
th

 to April 29
th

 the Company considered its options, 

which included opposing the interim receivership order, applying for mediation under the 

FDMA, filing for protection under the Companies’ Creditors Arrangement Act and/or filing a 

proposal under the Bankruptcy and Insolvency Act.  

27. However, I realized that setting aside the interim receivership order and taking advantage 

of any restructuring statute, which would require the Company to declare that it was insolvent in 

order to stop further similar actions from Bridging, would not be a viable solution for the 

Company or in the best interest of its stakeholders. 

28. I believed that the Company could viably refinance if given a period of time to do so.  

29. Ultimately, the Company chose to proceed with a process to appoint a monitor over the 

business under the Courts of Justice Act, rather than a receiver. 
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30. On May 1, 2017, Justice Newbould dismissed the interim receiver (subject to certain 

remaining administrative acts for it to perform) and adjourned the pending receivership 

application to no fixed date in exchange for the appointment of Richter as monitor (“Monitor”) 

(“Monitor Order”).   

31. The two main purposes of the appointment of the Monitor were to:  

(a) allow the parties to run a court supervised sales process that would end with court 

approval of a sale and a vesting order for the eventual purchaser without the 

Company being in receivership or otherwise suffering the stigma of an 

insolvency; and  

(b) provide an objective and non-partisan intermediary in the dysfunctional 

relationship between Bridging and the Company with respect to how the 

Company would operate during the sales process, and beyond, if the sales process 

did not produce a satisfactory outcome.   

32. This approach was also to preserve the Company’s ability to operate within its various 

regulatory regimes as it was felt that an insolvency process might jeopardize its various tomato 

processing and growing licences (although Bridging ultimately required that a provision be 

added to the Monitor Order staying those bodies from terminating their licences in any event).  

33. It was a requirement of the resolution of the dispute between Bridging and the Company 

that the Monitor be an officer of the court and that its conduct would be measured against, what I 

was advised by our counsel, was the objective standard of the appropriate conduct of a court 

officer. 
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34. The Monitor Order did not provide with the Monitor the ability to sell the business. The 

Monitor was only enabled to market the business for sale. The sale of the business would 

therefore have to be completed by the Company. 

Accommodation Agreement  

35. Bridging and the Company entered into an accommodation agreement, dated April 29, 

2017 (“Accommodation Agreement), which is a form of forbearance agreement. A copy of the 

Accommodation Agreement is attached hereto and marked as Exhibit “D”.  

36. This is a private agreement between the Company, certain guarantors (including myself) 

and Bridging. The Monitor is not a party to that agreement, although Bridging and the Company 

agreed that the Monitor would be asked by the parties to perform certain tasks thereunder. 

37. The Monitor reviewed and commented on the Accommodation Agreement before it was 

finalized. 

38. In addition to containing the intention of the parties to run a sale process, the central 

feature of the Accommodation Agreement was that Bridging would fund operating expenses and 

that the parties would enter into a go forward relationship without being distracted by issues 

which arose prior to April 29, 2017.  

39. The Company was ordered by the interim receivership order and the Monitor Order to 

operate in accordance with the cash management system in the Credit Agreement, 

notwithstanding that the Credit Agreement had been terminated. As such, the Company had no 

operating cash of any kind. All cash was deposited daily into a blocked account and swept daily 
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by Bridging. In order to have any cash with which to pay for any obligations, Bridging had to 

release funds as needed.  

40. Rather than contest this issue, the Company agreed to the Accommodation Agreement, 

and in particular section 5.1, which sets out the following mechanism:  

5.1 Loan Availability 

Subject to a Forbearance Termination Event, the Lender shall continue to provide 

advances under the Credit Agreement (but without further reference to any borrowing 

base calculation which would, but for this Accommodation Agreement, impact such 

advances) during the Forbearance Period in order to fund the “critical payments” 

requested by the Obligors and recommended and approved by the Monitor. For greater 

certainty, the Lender shall not be obligated to fund full normal course operations during 

the Forbearance Period, but rather only amounts which are necessary to allow the 

Borrower to continue to operate the Business for the duration of the Forbearance Period. 

The Lender will, in accordance with and upon the Monitor’s review and 

recommendation, fund the payment of the reasonable fees and disbursements of the 

Borrower’s counsel, Blaney McMurtry LLP, incurred in connection with this 

Accommodation Agreement or the Monitor Order, up to a maximum amount of $20,000, 

and the reasonable fees and disbursements incurred by said counsel during the 

Forbearance Period also in accordance with the Monitor’s review and recommendation 

but excepting any fees and disbursements relating to work done in opposition to motions 

brought by the Monitor or the Agent in connection with the RISP or any transaction 

resulting from the RISP. 

41. As set out therein, the mechanism was that the Company was to provide 

recommendations to the Monitor of items which it required, and the Monitor was obliged to 

determine if they were appropriate. The Monitor was then to make a request to fund and 

Bridging was to fund.  

42. I understood the purpose of this section was that I would no longer have to convince 

Bridging of the Company’s need for funds. I only had to convince the Monitor. The way I 

understood it was, “if the Monitor recommends, Bridging spends.”  
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43. The Accommodation Agreement was not put before the court on the appointment of the 

Monitor.  

44. I remain confused as to how the Monitor and Bridging have approached the 

Accommodation Agreement since its execution. Bridging seems to claim from time to time that 

the Agreement is in breach, but at the same time asks for our strict compliance with it. The 

Monitor does the same. 

45. As recently as June 19, 2017, our lawyer, David Ullmann, received an email from the 

Monitor asking that it comply with the Accommodation Agreement.  

46. There was a similar email from Bridging’s counsel on June 9
th

 requiring the Company to 

comply with the Accommodation Agreement.  

47. On the other hand, Bridging takes the position in its application record that the 

Accommodation Agreement is in breach. 

48. We have at all times denied the statements from Bridging that the Accommodation 

Agreement is in breach or has been breached.  

49. The Accommodation Agreement is in good standing and the Company has performed its 

role thereunder to the best of its ability and at all times in good faith. There is no evidence put 

forward on the pending motion by Bridging to the contrary.   

50. As the Monitor has previously stated, the Monitor is not a party to Accommodation 

Agreement and is not in position to opine on its status, as per its letter to Mr. Ullmann dated May 

16, 2017, a copy of which is attached hereto and marked as Exhibit “E”.  
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51. On May 16, 2017 I swore an affidavit in the within proceeding, which attested, among 

other things, that the Accommodation Agreement was in good standing at that time. Attached 

hereto and marked as Exhibit “F” is a copy of my affidavit, sworn May 16, 2017. Bridging and 

the Monitor did not contest that statement in the hearing before Justice Newbould on May 17th 

and, I am advised by David Ullmann, in fact relied on Accommodation Agreement at that 

hearing. 

52. Under the terms of the Accommodation Agreement, Bridging is to forbear from taking 

any steps to enforce its security, including, appointing a receiver until the Accommodation 

Agreement is terminated. 

Breakdown in Relationship during Monitor’s Mandate 

53. Unfortunately, the hoped for cooperative and goal oriented approach to the operation of 

the business, aspired to by the Monitor Order and the Accommodation Agreement, never really 

materialized, despite our best efforts.  The Monitor quickly assumed total control over every 

aspect of the business and consistently prevented the Company from making what I felt were 

appropriate and necessary decisions. 

54. The dispute around the decision of how many acres to plant, as set out in the Monitor’s 

letter of May 16
th

 (attached as Exhibit “E”) and my affidavit of the same day (attached as Exhibit 

“F”), is a useful example of how the Monitor had taken control and was not allowing the 

Company to act as it wished to do.  

55. While it may be that the parties intended that the Monitor would not control the business, 

and it may be that the Monitor Order provided that the Monitor not be in control of the business, 
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that does not mean that the Monitor was not in fact in control. In my view, the conduct of the 

Monitor must be judged by its actions.  

56. The Monitor had at least one employee at the Company every business day since May 1
st
. 

This person exercised control over every business decision we sought to make and often 

disallowed decisions which we wished to make. The Monitor decided who would be paid, when 

they would be paid, and how the Company operated. At one point, the Monitor appointed 

security over the plant to limit the access available to company personnel.   

57. We made almost no independent decisions of any kind during this process, and when we 

tried to do so, the Monitor chastised us and reminded us that they were in control. We had no 

access to any cash and could not pay for anything without the Monitor’s permission. 

58. The Monitor interpreted its role as it had evolved during the process, as set out in part in 

its letter provided to the Court on May 17, 2017, a copy of which is attached hereto and marked 

as Exhibit “G”.  

The Accommodation Agreement also confirms that the Monitor’s powers include taking 

steps to secure the business and having oversight of sales, supply, expenditures and other 

business decisions. The Company is required to obtain prior approval of the Monitor in 

respect of any business decisions including expenditures.  

Outstanding Accounts 

59. Attached hereto and marked as Exhibit “H” is a list prepared by the Company’s book 

keeper on June 19
th

, 2017 of all accounts which were incurred after April 20, 2017 by the 

Company and in respect of which goods or services were delivered and in respect of which 

payment has not been made. 
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60. As we were surprised by the Monitor’s motion, we have had limited time to prepare this 

list and, as such, the list may not be a perfect account.    

61. The total amount outstanding is $144,681 Canadian and $57,424 USD. These amounts do  

not including the legal fees discussed below but do include the seedling amounts discussed 

below. 

62. The Monitor has been presented with these expenses for payment but has refused to 

authorize payment to these suppliers. It is not disputed by the Monitor that these are post filing 

goods and services.  

63. While some of these amounts are small, they are all significant to the suppliers who 

trusted the Company and the Monitor in this process. 

64. The non-payment of these accounts, especially the non-payment of the trucking, logistic, 

ordering and delivery accounts, will result in fines being imposed by Loblaws and other large 

customers and will threaten the continuity of those business relationships, which are valuable to 

the Company and presumably of value to the proposed purchaser.  

Payment of legal fees of Blaney McMurtry 

65. Among the unpaid post-filing accounts, are the fees of our counsel Blaney McMurtry 

LLP (“Blaney”). Blaney has rendered an account for work done for the period of April 20 to 

April 30, 2017 in the amount of $18,500 plus HST, and has work in progress for work done since 

April 30
th

 in the amount of approximately $55,000, plus HST. 

66. We contracted with Bridging that our reasonable legal fees would be paid by Bridging 

during this process.  
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67. Under the Accommodation Agreement, section 5.1 provides as follows:  

… The Lender will, in accordance with and upon the Monitor’s review and 

recommendation, fund the payment of the reasonable fees and disbursements of 

the Borrower’s counsel, Blaney McMurtry LLP, incurred in connection with this 

Accommodation Agreement or the Monitor Order, up to a maximum amount of 

$20,000, and the reasonable fees and disbursements incurred by said counsel 

during the Forbearance Period also in accordance with the Monitor’s review and 

recommendation but excepting any fees and disbursements relating to work done 

in opposition to motions brought by the Monitor or the Agent in connection with 

the RISP or any transaction resulting from the RISP. 

68. In the course of negotiating this paragraph there was originally a cap for $20,000 for fees 

related to preparing the Accommodation Agreement. In the subsequent drafts, we added the 

provision that subsequent fees would also be paid. Bridging added to its final draft the carve-out 

provision at the end. As such, it is clear that the parties turned their mind to this section. 

69. Below is an excerpt from the deal memorandum advanced by the Company, which gave 

rise to the obligation to pay fees reflects in the Accommodation Agreement in section 5.1:  

15)  Counsel: The company shall continue to have counsel during the forbearance 

period including to enable the company to complete a sale or refinancing, to deal 

with creditors and ordinary company issues etc. The reasonable fees and expenses 

of company counsel (Blaney), including those incurred related to the negotiation 

of this forbearance agreement, will be paid during the forbearance when cash is 

available or otherwise protected by a charge on the assets. The reasonable fees 

and expenses of counsel to Bridging (A&B) will presumably be paid by Bridging 

in the ordinary course and added to the secured debt as has been done in the past. 

The reasonable fees of counsel to the Receiver/Monitor (Chaitons) and the fees of 

Richter will be paid by the company when cash is available or otherwise protected 

by a charge on the assets. 

70. The payment of our counsel’s fees was not conditional. As long as Bridging was 

forbearing, we were to have counsel.  
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71. Both Bridging and the Monitor at all times through this process required active 

engagement from the Company and its counsel, and at no time prior to the email described below 

from June 14
th

 was any suggestion made that our counsel would not or should not be paid.  

72. On June 12, 2017 the Company applied to the Monitor for approval of the outstanding 

account of Blaney for the work up to April 30
th

. This work was below the $20,000 cap 

established for such work. This amount is still outstanding. Attached hereto and marked as 

Exhibit “I” is a copy of an e-mail from Mr. Ullmann to counsel for the Monitor, Sam Rappos, 

dated June 12, 2017, enclosing a copy of Blaney’s account.  

73. Blaney has been intimately involved in this process and providing us useful guidance 

daily in this matter. This process was very unfamiliar to us and we would not have been able to 

participate in it without counsel. 

74. Last week our counsel discussed the payment of its fees with counsel to Bridging. On 

June 14, 2017, counsel for Bridging denied payment of our counsel’s fees by way of e-mail. I am 

advised by David Ullmann that this email followed a telephone conversation in which counsel 

for Bridging hung up on him when this issue was raised. 

75. Our counsel has in fact assisted us with: 

(a) dealing with the various licencing agencies and attending before the Farm 

Products Marketing Board, which resulted in a favourable outcome for the 

Company and the RISP; 

(b) educating us as to the process and the role of the court in ensuring fairness in this 

process; 
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(c) advising us in connection with the operations of the Company under the 

Accommodation Agreement and the Monitor Order, which required essentially 

daily communication; 

(d) advocating on the Company’s behalf in the context of the rights of the Company 

in this process and in particular against restrictions which Bridging and/or the 

Monitor sought to impose, which we felt were inappropriate; 

(e) advising on the Teaser and the execution of non-disclosure agreements in the sale 

process; 

(f) advising on the sale process and its impact on the day-to-day operations of the 

business; 

(g) advising in connection with supplier and production issues, in particular the issues 

related to the farming operations of the business and the engagement of tomato 

growers; and 

(h) providing commentary and response on an almost constant stream of 

communication from the Monitor, its counsel, and Bridging’s counsel. 

76. There is nothing in our counsel’s accounts related to the preparation or negotiation of the 

offer to buy the Company submitted by a corporation to be incorporated by my brother. My 

brother had separate counsel for that transaction and paid that counsel personally.  
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77. There is no doubt that Blaney assisted the Company in being able to continue in 

operations so that it could be sold as a going concern, which was its primary instruction and to 

everyone’s benefit in this process. 

Seedlings 

78. As part of the operations of the business, the Company contracted with several green 

houses to grow seedling tomatoes for the Company so that they could be planted in accordance 

with Thomas Canning’s licence to plant 400 acres of plants. 

79. Bridging was intimately aware that the Company planned to plant these acres and 

required that seedlings be planted. As set out in the Marr Affidavit, Bridging acknowledged at 

paragraph 49 that “commitments have to be made to the growers for this year’s supply and the 

purchase of seeds has to be funded. Bridging is willing to fund these critical expenses and the 

ongoing operations… with the oversight and control of the receiver.” In entering into the 

Accommodation Agreement the Company relied on this statement. The hiring of these seedling 

growers was part of the ordinary seasonal operations of the Company to which this statement 

referred. 

80. However, following the execution of the Accommodation Agreement, Bridging reneged 

on its obligation to support this planting. 

81. As a corollary to this, Bridging instructed the Monitor not to pay the greenhouses, even 

though the greenhouses had delivered services during the period of May 1 to June 20
th

.  

82. The greenhouses are owed approximately $43,000 CDN and $36,500 USD. The 

Company received a further invoice from Rol-Land Farms on June 19, 2017 (one of the seedling 
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growers) for a further amount owing of approximately $42,000. A copy of this invoice is 

attached hereto and marked as Exhibit “J”. The Monitor at times has acknowledged that these 

accounts are due, allowed some of the other greenhouse fees to be paid, but now will not allow 

these accounts to be paid.  

Migrant Workers 

83. The Company employs migrant workers for manual labour and related tasks in its 

business, from Jamaica and Mexico. 

84. The Company provides for the travel expenses to allow for these migrant workers to 

come to Canada. 

85. The migrant workers are, obviously, low income individuals with limited resources here 

in Canada. 

86. The expansion of the migrant worker force was expressly approved by the Monitor 

during its period of control of the business. There are 14 such workers currently. 

87. The temporary work visas granted to these workers are granted in accordance with the 

Temporary Foreign Workers plan. This process was carefully explained to the Monitor on the 

first day of its appointment.  

88. In the ordinary course the company would pay to return these workers to their home 

country when their term of service was completed. This is part of their VISA terms. They were 

expected to be in Canada until October or November. 
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89. It is also my understanding that the VISAs provided to these workers only allow them to 

work for Thomas Canning. If the business of Thomas Canning ceases, they have no legal means 

of making any money in Canada and cannot seek other employment easily.  

90. I was shocked to see in the draft order put forward by Bridging that it is seeking, and 

presumably the Monitor is endorsing, at paragraph 13, that the Receiver should have no liability 

for these workers. Apparently, Bridging intends to strand these workers in Canada with no pay 

and no recourse. 

91. The Monitor should be making arrangements with the Company to ensure that these 

vulnerable workers be allowed to return to their home countries as the Company would have 

done in the ordinary course, but it is my understanding that they are not doing so. 

92. The Monitor also refused to make the latest rental payments due on the temporary 

housing in which these workers live on the land adjacent to the farm. As such, these migrant 

workers will soon have no place to live, notwithstanding that they are still under contract and 

working daily at the Company with the Monitor’s permission and knowledge. 

Funds Available for Payment of Post Filing Amounts 

93. The Company has had substantial revenues during the period of April 7
th

 to June 21
st
. 

Attached hereto as Exhibit “K” is a list of deposits prepared by the Company’s bookkeeper for 

that period. 

94. The list demonstrates that there have been receipts in excess of $650,000 CDN and 

$410,000 USD. These amounts have all been received by Bridging in accordance with the 

blocked account arrangements. 
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95. As such, it is clear that if the Company had access to its funds, it would have had ample 

funds with which to pay the outstanding post filing amounts which have accrued but also some 

of its other past due obligations. 

Role of the Monitor and the Proposed Release 

96. On Friday June 16, 2017, without notice, the Monitor served its motion, returnable on 

June 21, 2017 seeking approval of its conduct and a release from all possible claims.  

97. I note that the motion was only served on the current service list, meaning that all of the 

parties with unpaid expenses have had no notice of the intention of Bridging to leave them 

unpaid nor any opportunity to attend the motion. 

98. The Monitor’s motion is not urgent and is not required in order to complete the proposed 

sale.  

99. The Company’s counsel, David Ullmann, wrote to the Monitor to request an 

adjournment, but the Monitor provided a, “two wrongs make a right” reply, which is attached 

hereto and marked as Exhibit “L”.  

100. We require further time to consider the role of the Monitor once the sale procedure is 

complete. At this time, it is our understanding that there has still been no final agreement entered 

into for the sale of the business.  

101. The Company has serious concerns about the positions taken in the Monitor’s report and 

we should be entitled to at least the full notice period for such a motion to consider the evidence 

put forward and consider whether or not any of that evidence needs to be tested with questions. 
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102. Among the issues which require further review are: 

(a) Whether or not the Monitor was in fact in control of the business; 

(b) the impact of the fact that the Monitor proved incapable of understanding our 

accounting system and therefore dismissed it as deficient and whether or not this 

diminished the value of the business during its mandate;   

(c) the Monitor’s conduct in the sale process, which can only be assessed when the 

sale process is complete and the consequences of the sale are known;  

(d) since May 26, 2017, the Monitor has refused to approve any ordinary expenses 

for the Company other than ones directly related to the proposed sale. This, plus 

the decision to serve the application to appoint the receiver widely, has resulted in 

the disruption of the business of the Company and in several parties threatening to 

commence lawsuits and in challenges being made to the company’s licence. We 

have not yet received these suits and would certainly want the opportunity to 

review whether or not the Monitor should be added as a party to any or all of 

them. As noted above, these parties are not yet served and have not yet in all cases 

been alerted to their possible claim as their claims are just developing; 

(e) the decision to authorize certain expenses and agreements to be entered into 

during the period of May 1 to June 21st, which remain unpaid notwithstanding 

services were delivered to the Company which benefited the Company and, by 

extension Bridging. Attached hereto and marked as Exhibit “M” are several 
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emails advising the Monitor of these issues, which emails were not included in the 

Monitor’s report;  

(f) the decision to walk away from the opportunity to contract with a farmer willing 

to plant 100 acres of additional conventional crops, which the Monitor had asked 

the Company to find. Attached hereto and marked as Exhibit “N” is e-mail 

correspondence in that regard; and  

(g) the Monitor authorized the Company to expand its migrant worker force and now 

seeks an order to terminate the Company’s obligations with those workers. 

Outcome of the Sale Process 

103. The Company does not oppose the sale to the purchaser identified in the Monitor’s 

Report, subject to actually seeing the form of agreement and confirming that its terms, including 

the assumption of all Bridging debt, remains the same as the form of offer.  

104. The Company supports the sale. It is the only sale left from the sale process and at this 

point, it is simply not practical to resell the business and we need to preserve what little is left. 

That does not mean that the sale process was properly conducted, however. 

105. I make this affidavit in support of an Order: 

(a) adjourning the Monitor’s motion for the approval of its conduct, fees and 

proposed release sine die to be returned following a scheduling appointment to be 

set after the transaction has closed and operation of the business by the Company 

has ceased and claims against the Company, if any, are known; 
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Doc#3997463v1

August 25, 2017

VIA EMAIL

David Ullmann
Blaney McMurtry LLP
2 Queen Street East, Suite 1500
Toronto, Ontario M5C 3G5

Re: Thomas Canning (Maidstone) Limited and 692194 Ontario Limited (collectively, the 
“Companies”)

Dear Mr. Ullmann,

As I understand that you may currently be away from the office, I have taken the liberty of 
copying your colleagues Mr. Abramowitz and Ms. Teodorescu on this letter.

As a result of the appearances before Justice Conway on June 21 and July 5, 2017, the date 
of September 27, 2017 has been set down for the hearing of the Monitor’s motion seeking 
Court approval of the Monitor’s Report, its activities, and the fees and disbursements of the 
Monitor and its counsel, along with the discharge and release of the Monitor.  It is 
anticipated that the Receiver will be bringing a motion on September 27, 2017 to obtain 
the authority to distribute amounts subject to the holdback in accordance with the Court’s 
determination of the issues.

In an affidavit sworn by William Thomas on June 20, 2017, Mr. Thomas, in his capacity as 
an officer of the Companies, requested that the Court grant an order:

(a) adjourning the Monitor’s motion for approval of its conduct, fees, and 
proposed release to a date following the closing of the sale transaction;

(b) requiring payment of the reasonable outstanding fees of counsel to the 
Companies, Blaney McMurtry LLP, up to June 21, 2017, or that they form a 
charge on the assets ranking pari passu with the charge granted to the 
Interim Receiver; and

(c) requiring payment of all post-filing amounts for goods and services 
contracted for or delivered for the period of April 20 to June 21, 2017 in 
priority to the distribution of funds to Bridging.

It is not clear to me whether any party still intends to seek such relief from the Court on 
September 27, 2017, as to date we have not been served with any notice of cross-motion or 
any other materials.  Additionally, it is not clear to me what party, if any, would be seeking 
such relief, as the Companies were placed into receivership on June 21, 2017 and the 
Receiver is the only party authorized to continue or commence proceedings in the name of 
the Companies.  Lastly, in the event that any party intends to seek such relief on September 

REPLY TO: SAM RAPPOS
FILE NO.: 52980
DIRECT: 416-218-1137
FAX: 416-218-1837
EMAIL: samr@chaitons.com
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27, 2017, we are unaware of the legal basis or principles that the party intends to rely on, 
or the standing that the party has, in requesting such relief from the Court.  

The hearing date of September 27, 2017 is quickly approaching.  There is absolutely no 
reason that there should be any materials that are short served in connection with the 
hearing.

As a result, we ask that you please confirm the following in writing by no later than 
September 1, 2017:

(a) the names of the parties you continue to represent in the receivership 
proceeding;

(b) whether such parties intend to oppose the Monitor’s motion returnable on 
September 27, 2017; and

(c) whether such parties intend to seek relief from the Court on September 27, 
2017, and if so, the basis upon which such parties have standing to seek the 
relief, details with respect to the factual and legal basis upon which such 
relief is being sought by the parties, and confirmation as to when a motion 
record and factum will be served by the parties.

To the extent we do not hear back from you by September 1, 2017, we will proceed to 
schedule a 9:30 am chambers appointment before the Commercial List during the week of 
September 4, 2017 to raise the issues before the Court so as to ensure that all matters can 
be dealt with fairly and completely on September 27, 2017.

Yours truly,
CHAITONS LLP

Sam Rappos

(computer generated signature)

Sam Rappos
LAWYER

Cc: Clark Lonergan, Richter Advisory Group
Ken Rosenstein and Sam Babe, Aird & Berlis LLP
Mervyn Abramowitz and Alexandra Teodorescu, Blaney McMurtry LLP
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From: Alexandra Teodorescu
To: Sam P. Rappos
Cc: David T. Ullmann; Ariyana Botejue
Subject: Thomas Canning (Maidstone) Limited and 692194 Ontario Limited
Date: Thursday, August 31, 2017 6:08:14 PM
Attachments: image001.png

image002.png
image003.png
image004.png
image013.png
image014.png
image015.png
image016.png

Sam,
 
Thank you for your letter, dated August 25, 2017. As you know David is away until next
 week and he may provide a further response to your letter upon his return, if necessary.
 However, in his absence, and after speaking with him briefly and considering your letter,  I
 would note the following.

First, the question of whether or not the motion will proceed on the 27th with respect to
 those expenses incurred during the monitorship should not be posed just to our firm.
  Please confirm that all of the parties who are listed in Mr. Thomas’ affidavit as being owed
 money during that period have been provided with notice of the motion returnable on the
 27th. I note from looking at your client’s website that there is no such notice posted so we
 assume nothing has yet been sent. Indeed, you have not even posted our client’s
 responding affidavit, which was served on June 20th . The Monitor should be ensuring that
 all parties impacted by the motion have a chance to respond and have a chance to review
 our materials.
 
Second, in terms of cross motions etc, David advised me that he had informally chatted
 with Sam Babe about this in Court on July 5th and he thought that it was understood that
 there is a motion pending from the Receiver to distribute funds, and there are responding
 materials filed by our firm opposing that distribution in part.  There is also a motion pending
 from the Monitor seeking to approve their conduct and seek a release, and there are
 materials filed by our firm in opposition to that motion. Those motions and materials were
 outstanding as at the appointment of the receiver and the appointment of the receiver does
 not stay or interfere with them.  As such, no cross motions are required.
 
In terms of proceeding on the 27th, we would expect at least the payments motion to
 proceed on that date. However, it was our expectation that the Receiver was going to file a
 report in response to our responding record. We were waiting for that before making any
 further decisions about questioning the Monitor or the Receiver or Mr. Marr, etc. to the
 extent that is necessary and to file further evidence in response, if necessary.  We also
 believe the Court should be updated on the status of the receivership.  Please confirm
 whether or not any such materials are forthcoming from the Receiver and that they will be
 provided in sufficient time for a response to be prepared. I would think you should be in a
 position to provide those materials by the end of next week, if not sooner, given that the
 sale closed some time ago.
 
With respect to the question of the payment of our fees, it is very clear from the materials
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 provided what was understood with respect to the obligation for our reasonable fees to be
 paid. We remain very surprised that there is any opposition to this position by Bridging.
  Taken at its highest, it seems Bridging’s position is that we should not have trusted them
 and should have insisted on a charge on May 1st. While we certainly concede Bridging
 was not happy with the work we did on the part of Thomas Canning, there was never the
 suggestion that we would only be paid if they thought our counsel was worthy of payment.
 Indeed, it would have been a manifest conflict of interest were that the case. What matters
 was whether our client appreciated our counsel (which they have sworn to) and whether
 the Monitor thought our fees were reasonable.
 
We would appreciate the Monitor’s assistance in helping to resolve this matter. It would be
 really unfortunate for us to have to argue this matter before the court and it would not be in
 keeping with what is normal on the Commercial List. In that spirit,  we would be prepared
 to recommend some compromise on the fees to our client in order to avoid the cost of the
 motion and put this matter behind us. To the extent you require it, we would be happy to
 provide you with our accounts (redacted for privilege) for your review, as we did with the
 initial account set out in our record.
 
Finally, please advise if your client intends to seek its discharge as receiver on Sept 27th. If
 not, it may make sense for the Monitor’s conduct approval motion to be adjourned to
 whenever the Receiver is to be discharged, as there may be elements of the contested
 conduct which overlaps with the receivership (especially given the post-closing issues) and
 it would make sense to deal with them together.  There is no urgency to the discharge of
 the Monitor on its own that we know of.
 
We see no need for a 9:30 appointment at this point but you can discuss that further with
 David upon his return next week.
 
Regards,
 
Alex
 
 
 
 

Alexandra Teodorescu
Associate

ateodorescu@blaney.com
 416-596-4279 |  416-594-2506
 Blaney.com
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Questions for Richter Advisory Group Inc. in its capacity as Monitor and Receiver of Thomas 
Canning (Maidstone) Limited and 692194 Ontario Limited 

The following constitute our questions arising out of our review of the Report of Richter Advisory Group 
Inc. in its capacities as Interim Receiver and Monitor (“Monitor”) of Thomas Canning (Maidstone) Limited 
(“Thomas Canning”) and 692194 Ontario Limited (“692 Ontario”) (“Monitor’s Report”) and the First 
Report of Richter Advisory Group Inc. in its capacity as Receiver (“Receiver”) of Thomas Canning and 
692 Ontario (“Receiver’s Report”).  

The questions are presented in the order in which the corresponding reference appears and not in order 
of importance. These questions are relevant to the conduct of the Monitor and Receiver in recommending 
and completing the sale of the business, which sale resulted in the recovery of all debt owing to Bridging 
Finance Inc., as agent for Sprott Bridging Income Fund LP (“Bridging”), along with the apparent total 
destruction of the business enterprise and no benefit to any other party. These questions are asked to 
assist us in making submissions to the Court to allow the court to determine if the conduct of the Monitor 
should be approved on October 17th.  

We reserve the right to ask more questions if and when a further report by the Receiver is produced.  

Questions re: Monitor’s Report 

• Paragraph 45 – Please explain how the debt owing to Bridging was reduced by $2,000,000 as shown 
in the two charts which appear at paragraphs 44 and 45.  

• Paragraph 47 - Please produce the security opinion.  

• Paragraphs 85/86 - To the extent it is not in the confidential appendices, please provide the names of 
the various parties described in paragraphs 85 and 86. Please advise if the Monitor advised Bridging 
of the names of any or all of these interested parties. If so, when and how? 

• Paragraph 89 – Is it not true that the Mahal bid required due diligence as a condition? See paragraph 
12 of the form of offer. Why was this not highlighted to the Court? Did this due diligence condition 
impact the ability of the Receiver to close the sale? 

• Paragraph 92 - Did Bridging ask the Monitor to change the deposit terms? Please produce 
correspondence between Bridging and the Monitor or their counsel related to same. 

• Paragraph 93 – please describe the improved financial terms between the two Mahal offers. 

• Paragraph 95 - Please produce correspondence referred to in paragraph 95. 

• Paragraph 96 – please produce the wire transfer. 

• Paragraph 104 – given the Monitor’s comment in this paragraph, why did the Monitor/receiver allow 
the business to cease on June 21st when there was no firm transaction? How did that protect the 
interest of the various stakeholders? 

• Paragraph 105 – to which “stakeholders” is the Monitor referring in this paragraph? Have those 
stakeholders in fact benefitted? How did the Monitor support this statement in making its report on or 
before June 15th? 

• Paragraph 106 – is it not true that Bridging was obliged to continue to make advances until the end of 
the forbearance period under the Accommodation Agreement? Why did the Monitor not challenge 
Bridging’s position that it would no longer fund? Why did the Monitor allow this to impact the sale 
process? 
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• Paragraph 107- why did the Monitor “believe it [the Purchaser] has sufficient resources to close”? It 
appears to be a single purpose brand new company. Did the Monitor ask for firm supporting 
documentation of financial ability to close from the Purchaser as it did from the other bidder? Did 
Bridging ask the Monitor to do so? What was the response provided by the Purchaser and how was it 
satisfactory to the Monitor? 

• Paragraph 107 - Why did the Monitor believe the sale would preserve the company’s operations? 

• Did the Monitor ever discuss with Bridging if they were willing to accept the assumption of their debt 
by this single purpose company? If so, please produce all relevant correspondence related to same, if 
not, on what basis did the Monitor proceed? 

• Paragraph 119 – what provisions did the Monitor make to address the “operational, financial and 
transitional items”? Was it the failure of these provisions which prevented the deal from closing 
promptly? Did these provisions fail? 

• Please produce all the confidential appendices to the Monitor’s Report.  

• Did Bridging at any time disclose its relationship to the Purchaser to the Monitor? Did Bridging at any 
point in time disclose to the Monitor that it was funding the purchaser through Skymark Finance? If 
so, when?  

• Did the monitor ask Bridging if it had any relationship to the Purchaser? If so when and what was 
response? 

• Please advise why the Monitor did not advise the court of the relationship between Bridging and the 
purchaser. 

• Please advise why the Monitor’s report does not advise the court that the Monitor was advised by Bill 
Thomas that the purchaser was in fact acting as Bridging’s intermediary. 

• Please advise why the Monitor’s report does not advise the court that the purchaser had previously 
approached the company, on the instructions of Bridging, to attempt to enter into a business deal to 
purchase the inventory of the company, which was rejected by the company. 

• To the Monitor’s knowledge, is the purchaser a client or customer of Bridging? 

• Was the Monitor aware that Bridging was not to be a qualified bidder in the RISP? 

• How did the Monitor reconcile the fact that Bridging was indirectly bidding for the business with the 
fact that Bridging was precluded from being a qualified bidder in the sale process and why did the 
Monitor not include this in its report? 

• Is the effect of the APA that Bridging’s outstanding debt is preserved to be paid out of another entity 
while all other stakeholders of the company receive nothing? 

• Assuming Bridging funded the purchase of the business through an intermediary, which funds were 
then disbursed back to Bridging (immediately) how is that distinct from a credit bid? 

• Was it Bridging or the Monitor who suggested that the revised Bob Thomas offer should include an 
assumption of debt? Did the Monitor advise Bob Thomas that the Mahal offer contained such a 
provision? If so, when?  
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• Did the Monitor ever tell Bob Thomas that the other offer (the Mahal Offer) was also a going concern 
offer?  

• In the Monitor’s professional opinion, was it reasonable for Bob Thomas to assume, from  information 
from the Monitor advising that both his bid and the Mahal bid were both going concern offers, and the 
Mahal offer was for greater consideration, that his bid would not be the winning bid in this process? 

• Please advise whether or not the Monitor was ever advised by the purchaser that the purpose of their 
bid was to find a means to effectively liquidate the inventory for the benefit of Bridging? 

• The Monitor invited Thomas Canning to attend a meeting on May 9th to hear updates on the sale 
process. Representatives of Thomas Canning did not attend. Presumably Bridging did. Please advise 
how many such meetings attended by Bridging or their counsel, formal or otherwise, took place until a 
winning bid was chosen?  

• Is it fair to say that Bridging was aware of all material developments in the bidding process and was 
provided with all information it required from the Monitor related to same? 

• At any of these meetings did the Monitor advise Bridging of its requirement to keep the information 
confidential? If so, what was Bridging’s response. Please produce any correspondence related to this 
and confirming that Bridging was to abide by this obligation. 

• Please advise what steps the Monitor took to ensure that Bridging was not disclosing confidential 
information to the purchaser. 

• Did the Monitor disclose the offers received on May 26 to Bridging? Please advise and produce any 
related correspondence between the Monitor, Bridging and or their counsel and or the proposed 
purchasers and or their counsel. 

• Did the Monitor disclose the offers and related correspondence between May 30th and June 2nd to 
Bridging? Please advise and produce and related correspondence as above. 

• The Monitor repeatedly asked the company whether or not they were intending to bid in the RISP. Did 
the Monitor ever ask Bridging the same question? If so, please advise when, and as to their answer. 
If the question was posed in writing, please provide that correspondence. 

• Please confirm that it was the Monitor’s position that no sales process updates were provided to Bill 
and Bob Thomas unless they agreed not to bid. Please advise why the Monitor continued to pursue 
this issue and what concern it was attempting to address. 

• Please confirm that  in fact no such updates were ever provided to the Company or Bill Thomas until 
after the bids were submitted.  

• why did the Monitor not use the assistance of the company in negotiating the transition of the sale 
with the purchaser and attending to the wind down of operations? In retrospect, would that assistance 
have been useful in connection with the various post closing issues which have arisen? 

• Other than signing the NDA, did the Monitor have any other contact with the purchaser prior to May 
26th? I am advised the company did not. 

• Why did the Monitor attend court on June 21 to approve a deal which was not signed and not fully 
negotiated and was still subject to due diligence and financing conditions? Why did the Monitor not 
adjourn the hearing pending execution of a binding deal? Did not the RISP allow for the Monitor to 
reject all offers?  
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• Was the Monitor being pressured by Bridging to proceed with the Mahal offer? 

• Did the monitor ask the purchaser as to his intention with the business? If not, why not. If yes, what 
was the response? Please provide all relevant correspondence. 

• The Monitor reported to the Court that the sale was to preserve the business. Please advise what 
investigations the Monitor made to prove this was likely to be true and whether, in retrospect, it now 
feels that it failed to ask the appropriate all the necessary questions.  

• Does the Monitor know that the purchaser has now offered the equipment located at the plant (valued 
at over $5,000,000) to our client at no cost, provided they pay to remove it? Did the purchaser ever 
advise the Monitor that it did not really want the equipment? 

• What value was given to those equipment assets in the purchase price allocation in the APA? 

• Is the Monitor aware that the purchaser has offered to the Thomas’s to farm the land for free (but he 
unfortunately did so too late and by that time all the harvestable crops were destroyed)? Did the 
purchaser ever indicate to the Monitor that it had no interest in or ability to farm the land? 

• Is the Monitor aware that the purchaser is advising people that it now intends to use the business as 
nothing more than a warehouse which he intends to construct on the premises? In the Monitor’s 
business judgment, is it reasonable for someone to pay $22,000,000 for a warehouse located 
nowhere near their business? 

• Please provide all correspondence between the purchaser and or its counsel and the Monitor related 
the transaction or the post-closing issues.  

• Please provide the emails which Mr. Dunn is referring to in his letter reproduced in your motion 
record. Please provide the Monitor’s response to Mr. Dunn’s letter.  
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Affidavit of Clark Lonergan, sworn June 14, 2017 (Exhibit G to the Monitor’s Report)  

• Please produce the fees affidavit for the remainder of the Monitor’s fees and activities after June 11th 

• Exhibit F to the Clark Lonergan affidavit: 

Invoice 20402017 

o 05/05/21017 – what is meant by the entry “Waste water disposal review” and what steps 
did the Monitor take during its term to address this issue and to ensure the purchaser or 
receiver would address it? 

o 05/09/2017 – who attended the “lender meeting and update” and what was discussed? 
What “strategic options” were reviewed? Whose costs were reviewed in the “costs 
review” and what was decided? 

o 05/11/2017 – please provide/describe the “seedling update” referred to in this entry? Did 
it relate to Rol-Land farms? 

o 05/21/2017 – which “stakeholders” were provided with the update? Please provide a copy 
of this update.  

o 06/08/2017 – what instructions did lender’s counsel provide as to the “desired outcome of 
the court hearing”? Was it usual for the Lender to provide instructions to the Monitor of 
this sort? 

o 06/09/2017 – please produce the “estimated security position.” If it differs from the 
information otherwise produced in response to earlier questions. 

o 06/09/2017 – please produce the Lease analysis. 

Invoice 20402016 

o 05/17/2017 – please provide summary of sale process 

o 05/19/2017 – who are the “stakeholders” referred to herein? Who attended the 
discussion? Please provide any correspondence related thereto or documents shared at 
the meeting unless already provided in response to our questions above 

o 05/24/2017 – who are the entities listed? Are any of them the ultimate purchaser? Which 
“stakeholders” were advised? 

o 05/26/2017 – which stakeholders were advised? Did Bridging advise at that time of its 
relationship with the purchaser? Did the Monitor ask at that time if there was such a 
relationship? 

o 05/27/2017 – who are the “stakeholders”? Was information about the Thomas bid 
provided to Bridging? 

o 05/30/2017 – what was discussed with counsel to the Lender? 

o 05/31/2017 – please produce the updated offer analysis. 

o 06/01/2017 – why was the Monitor conducting an inventory analysis prior to selection of a 
winning bidder? How was it required? Who requested it? There does not appear to be a 
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working capital adjustment in the offer which would necessitate such a count be 
conducted. 

o 06/08/2017 – please produce the updated offer summary. 

o 06/08/2017 – who attended the “site visit”. was it the purchasers first such visit? 

o 06/08/2017 – who attended the “site visit”? What observations, if any, did the purchaser 
make to the Monitor, if any? Did it appear to the Monitor that the purchaser knew the 
business? Did the Monitor hear comments from the purchaser which indicated to the 
Monitor that the purchaser understood what it had purchased?  

Affidavit of George Benchetrit, sworn June 15, 2017 (Exhibit H to Monitor’s Report) 

• May 9, 2017 – who attended that meeting and what was discussed? Please provide any notes from 
that meeting or documents provided unless otherwise provided above 

• May 25, 2017 – what “matters” were discussed with the lender and what, if anything, was provided or 
decided? 

• June 5, 2017 – what was discussed with Lender counsel? What was the position of the Lender 
related to the two pending offers? 

• June 6, 2017 – please provide correspondence referred to in this entry. 
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Receiver’s Report 

• Paragraph 7 – explain how the winning bidder was determined or selected by Bridging? 

• Paragraph 8 – please produce a fully executed version of the APA. 

• Paragraph 8 – how did the Monitor determine the corporate purchaser was owned by Mahal? Is 
Mahal the only owner of that corporation?  

• Paragraph 18 – what discussions with Management did the Receiver have to which it is referring in 
this paragraph? All management was discharged on June 21. 

• Paragraph 21 – what did the Receiver do to take possession and preserve the value pending closing? 
In the Receiver’s view, were these efforts successful? 

• Paragraph 23 – were the mobile homes of the migrant workers repossessed on June 21 or 22, 
rendering them homeless?  

• Paragraph 23 – did Bridging require that all employees be fired? Did the purchaser? If not, why was it 
in the interest of the business (which had not yet been sold) to terminate all employees so abruptly? 

• Paragraph 23(k) – please produce the correspondence with the tote lessors referred to herein.  

• Paragraph 24 – please advise as to the differences, if any, between the two offers submitted by 
Mahal and the ultimate APA signed by the purchaser.  When was it actually executed by the 
purchaser and the Receiver? (the copy in the report is unsigned and undated) 

• Paragraph 27 – given that the purchaser was not able to close the transaction as required under the 
offer by June 21, why did the Receiver not just seize the deposit and remarket the business? The 
deposit was more than sufficient to operate for the balance of the growing season. 

• Paragraph 27 - Why did the Monitor’s Report not advise the court that the financing of the APA was 
conditional, complex and uncertain? Was this unknown to the Monitor on June 15th? The Monitor 
reported to the court at paragraph 102 in its report that “the parties intend to close the transaction on 
June 21, or shortly thereafter.” 

• Paragraph 27 - who is the Receiver referring to as the “lender” for the purchaser in paragraph 27? Is 
it not Bridging? 

• Paragraph 28 – Please produce the assumption agreement. When did Bridging advise the 
assumption of debt was acceptable to them? Did they require any changes to the document? If so, 
please produce the earlier drafts. 

• Paragraph 28/29 – Please produce the cheque or wire transfer delivered on closing. What was its 
source? When was it paid, net of the reserve, to Bridging? Please provide that wire transfer or bank 
draft etc. evidencing the payment and evidence of who cashed that cheque or received that wire. 

• Paragraph 31 – What discussions did the Monitor or Receiver have with the purchaser about these 
totes? Why were they not necessary? Did the fact that the purchaser did not want them give the 
Receiver/Monitor reason to doubt their intent?  

• Please provide whatever agreement was entered into with each of the lessors with respect to these 
totes and their use by the purchaser at closing. Why was there no positive adjustment in the 
transaction for the use of the totes? 
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• Please provide evidence of the consent of the lessors and Bill and Bob Thomas to the use of their 
leased property by the Purchaser. 

• Paragraph 33- on what basis under the APA are those funds collected not funds of the receivership? 
Why are they payable to the purchaser? 

• Paragraph 34 – why were these reasons not reasonably foreseeable by the Monitor at the time of its 
report to court? In light of these reasons, why did the Receiver not simply seize the deposit and 
continue operations until a genuine sale could be found? 

• Paragraph 34 - Given that the business had been under observation of Richter since April 20th, why is 
it reasonable to say that the “state of the business” was a valid unknown that caused an unexpected 
outcome? 

• Paragraph 35 - what assistance is Richter offering? Is there an agreement? If so, please produce 
same. How is Richter being paid? Are any of these expenses being charged to the receivership? 

• Paragraph 36 – why does the purchaser continue to advise parties that the transaction has not closed 
and that all his money remains with his lawyer pending certain adjustments and inventory counts? 

• Paragraph 37 – why was the vesting order registered on title to all the land only showing a purchase 
price of $3,050,000 for the land? Is that all that was actually paid by purchaser? Did the Monitor or 
receiver make any inquiries in this regard? 

• Please confirm how many totes were used in the operation of the business and where they were 
located at the time of the hand-off from the Monitor.  

• Please explain how, in the Receiver’s opinion, the business could possibly be continued without the 
use of the totes by the purchaser? 

• Please advise what steps the Receiver took to ensure the safety of the totes during the period after 
June 21st. 

• In the Receiver’s view, were the totes in the same condition as at June 21 as they were as at August 
30th? 

• What was the rationale provided by the Purchaser to the Monitor as to why it was prepared to accept 
the open ended commitment added as paragraph 7 to the vesting order? Please provide any 
correspondence from the Monitor or Receiver to the purchaser and any correspondence in reply 
accepting this change. 

• Who prepared the asset purchase agreement which appears at appendix “E”? Is it the receiver’s form 
or the purchaser’s? We note the version provided is version 5. Please provide the previous 4 versions 
so that we can see the changes required by the purchaser and all related correspondence. 

• Why did the Receiver not extract a concession or some benefit from the fact that the purchaser failed 
to close by June 21 as required in the APA? It would appear from section 2.3 that the deposit should 
have been forfeit.  

• Did the Receiver contact Bob Thomas and/or is counsel to see if he would revive his offer when the 
closing date was missed. If not, why not? 

• Please produce the allocation of purchase price as per section 2.5 of the agreement. Please produce 
all documents delivered on closing not otherwise already provided under any previous questions. 
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• Please provide a copy of the signed and delivered Receiver’s certificate 

• Does Richter have a pre-existing business relationship with the purchaser? 

• What steps did the Receiver or Monitor take to ensure that the purchaser had the necessary licences 
to operate the business? 

• What steps did the Receiver/Monitor take to ensure that the purchaser had the necessary 
engineering certification to operate the business? 

• What steps did the Receiver/Monitor take to ensure the purchaser would attend to all environmental 
requirements of the company? 

• Please advise as to the conditions of the farming fields on the property prior to June 21st. How would 
you describe the condition of those fields today? 

• As the Receiver is aware, those fields need to be maintained to a certain standard and managed in 
order to ensure there is no runoff of fertilizer and other harmful chemical by products. Please confirm 
what steps the receiver took to ensure that these fields would continue to meet reasonable 
environmental standards. 
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Doc#4019993v1

September 27, 2017

VIA EMAIL

David Ullmann
Blaney, McMurty LLP
2 Queen Street East, Suite 1500
Toronto, Ontario M5C 3G5

Re: In The Matter of the Receivership of Thomas Canning (Maidstone) Limited et al - Court 
File No. CV-17-11773-00CL

Dear Mr. Ullmann,

We write to you in response to the list of questions for the Monitor we received from Ms. 
Teodorescu on Friday September 22, 2017 at approximately 7:05 pm.  As you know, the 
litigation timetable that was agreed to and forms part of the Endorsement of Justice Hainey 
dated September 13, 2017 requires the Monitor to review and respond to the questions by 
the date hereof.

We have reviewed the questions with the Monitor and, based on our review, it appears that 
most, if not all, of the questions are related to the sale process completed by the Monitor 
and the sale transaction approved by the Court pursuant to the Approval and Vesting Order 
of Justice Conway dated June 21, 2017.

As you know, in considering whether to approve a sale transaction, the Court considers the 
factors set out in Royal Bank of Canada v. Soundair Corp., which include considerations as to 
the efficacy and integrity of the sale process and whether there had been any unfairness in 
the process.

The approval of the sale transaction by the Court was not opposed by the Company and, in 
fact, Mr. Thomas confirmed in his affidavit sworn June 20, 2017 that the Company 
supported the sale transaction.

As a result of the approval of the sale transaction and the granting of the Approval and 
Vesting Order, the Court was satisfied that the Soundair principles had been met.  

Accordingly, in our view, all of the questions posed by your clients are effectively collateral 
attacks on the Approval and Vesting Order.

As a result, we are of the view that direction from the Court is needed.  The Monitor intends 
to bring a motion to address whether any of the questions are appropriate questions for the 
Monitor to answer given the granting of the Approval and Vesting Order and Court approval 
of the sale transaction.

REPLY TO: SAM RAPPOS
FILE NO.: 52980
DIRECT: 416-218-1137
FAX: 416-218-1837
EMAIL: samr@chaitons.com
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Page 2

Doc#4019993v1

We will be in touch with the Court tomorrow morning to confirm available hearing dates 
for the end of next week and will revert back to you on this. 

Yours truly,
CHAITONS LLP

Sam Rappos

(computer generated signature)

Sam Rappos
LAWYER

Cc: Richter Advisory Group Inc.
Aird & Berlis 
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From: David T. Ullmann
To: Sam P. Rappos
Cc: "Lonergan, Clark"; Sam Babe; George Benchetrit; Alexandra Teodorescu
Subject: Re: Thomas Canning
Date: Thursday, September 28, 2017 12:58:31 AM

Sam,

Thank you for your email. The position you have taken in your email, sent at 10pm this
 evening, 5 days after you received our questions, could have been sent on the day you
 received them, given the position you have taken.  I can only draw the inference that you
 deliberately waited until this moment in order to create unnecessary time pressure  and to
 purposefully jeopardize the schedule you consented to.  That  inference is fortified by your
 suggestion that the motion you propose in your letter be held at the end of next week which
 would render the outcome of that motion moot.  That kind of behavior from a court officer is
 certainly disappointing and will be drawn to the attention of the court.

Your comments about the order of Justice Conway approving the sale process on June 21 are
 wrong. There was no factum presented to the court citing Sound Air at the June 21 hearing
 that I recall, nor was there any argument or fact finding from the court with respect to the
 integrity of sale process run by your client. The court can approve a sale without approving a
 sale process. That is all the happened on June 21. The question of your client’s conduct with
 respect to the sale process was expressly adjourned.

Our client supported the sale in order to save the business (although that promised
 salvation ultimately proved to be a sham as you know). However, our client's support was
 expressly limited to not approving the sale process, as set out in the affidavit of Mr. Thomas
 sworn June 20th. Had you actually tried to approve the sale process on June 21, we would
 have objected. Indeed we did.

The order granted approves the sale, not the sale process. The approval of the sale process is
 bound up in the approval of the Monitor's conduct, which conduct will be assessed on

 October 17th.

On the other hand, if you are satisfied that the sale order approved the sale process and are
 prepared to carve out from the approval order you are seeking on the 17th any approval of
 the sale process or the monitor’s conduct connected to same, we will seek instructions from
 our client to see if that might resolve this matter. If, as you suggest, the sale process has been
 approved, the approval of the Monitor’s conduct in that regard should be moot and you
 should be comfortable in relying on the protection in the June 21 order.

Finally, even if you are right (which you are not), that the questions of the sale process need
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This communication is intended only for the party to whom it is addressed, and may contain information
 which is privileged or confidential. Any other delivery, distribution, copying or disclosure is strictly
 prohibited and is not a waiver of privilege or confidentiality. If you have received this
 telecommunication in error, please notify the sender immediately by return electronic mail and destroy
 the message.  

 not be answered, that does not excuse you from answering the other questions. Your failure
 to answer any questions is completely inappropriate.

In our view this does not require a motion, but if it does it certainly cannot wait until the end
 of next week. We intend to attend at court on September 28th at 9:30 (i.e. 8 hours from now)
 in front of Justice Hainey to seek to direction.   

In the interim, I would ask that you review and assemble all of the productions required by our
 questions so that there will be no delay in you producing them when the court orders you to
 do so, which I am quite certain it will do. I also wish to advise you that we will almost certainly
 receive instructions in the AM to schedule the examination of the Receiver/Monitor in order
 to avoid any further delay by you or your client. Please confirm the Monitor’s availability for
 such an examination next week. We will clear our schedule to accommodate the Monitor and
 make sure it is completed in that week. I would expect we will need a day. We will require
 productions in advance of that examination.

I remind you that Justice Hainey was quite clear in his direction that we were entitled to ask
 questions and your client was to answer them. You consented to that process in establishing
 the schedule to the motion. We cannot leave these questions unanswered. We had
 hoped that the Monitor would provide useful information which was missing from its and the
 Receiver's report. We are very disappointed by your approach to this issue.

If you will not consent to the Monitor being examined, we will seek the instruction of the
 Court in that regard later this morning.  I will see you at court.

Regards,

David

David T. Ullmann
Partner

dullmann@blaney.com
 416-596-4289 |  416-594-2437
 Blaney.com
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From: Sam P. Rappos <samr@chaitons.com>
Sent: September 27, 2017 10:10 PM
To: David T. Ullmann
Cc: 'Lonergan, Clark'; Sam Babe; Ken Rosenstein; George Benchetrit
Subject: Thomas Canning
 
Please see the attached letter dated September 27, 2017.
 
 

Sam P. Rappos
Lawyer
Direct Tel: 416.218.1137
Direct Fax: 416.218.1837
samr@chaitons.com

5000 Yonge Street, 10th Floor, Toronto, Canada, M2N 7E9
www.chaitons.com

Note: This e-mail may be privileged and/or confidential, and the sender does not waive any related rights and obligations. Any
 distribution, use or copying of this e-mail or the information it contains by other than an intended recipient is unauthorized. If you
 received this e-mail in error, please advise me (by return e-mail or otherwise) immediately.
 
Ce courrier électronique est confidentiel et protégé. L'expéditeur ne renonce pas aux droits et obligations qui s'y rapportent. Toute
 diffusion, utilisation ou copie de ce message ou des renseignements qu'il contient par une personne autre que le (les) destinataire(s)
 désigné(s) est interdite. Si vous recevez ce courrier électronique par erreur, veuillez m'en aviser immédiatement, par retour de courrier
 électronique ou par un autre moyen. 
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Applicant 

- and - THOMAS CANNING (MAIDSTONE) LIMITED and  
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