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Bankruptcy and insolvency --- Administration of estate — Sale of assets — Sale by tender — Miscellaneous
Companies' Creditors Arrangement Act — Sale and investor solicitation process — In earlier order, court approved
support agreement between LP entities and senior lenders (support transaction) and commencement of sale and investor
solicitation process (SISP) — AHC bid was only superior offer as defined in SISP — AHC bid would allow for full
payout of debt owed to secured lenders and provide additional value to be available for unsecured creditors — AHC
transaction would be implemented pursuant to plan of compromise or arrangement — LP entities brought application for
order authorizing them to enter into asset purchase agreement based on AHC bid and conditionally sanctioning support
transaction, among other relief — Application granted — AHC transaction was approved — Proposed disposition of
assets met criteria in s. 36 of Companies' Creditors Arrangement Act and common law — Process was reasonable —
Sufficient efforts were made to attract best possible bid — AHC bid was better than support transaction — Effect of
proposed sale on interested parties was positive.

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous

Procedure — Court approved commencement of sale and investor solicitation process (SISP) in earlier order — AHC bid
was only superior offer as defined in SISP — AHC bid would allow for full payout of debt owed to secured lenders and
provide additional value to be available for unsecured creditors — LP entities brought application for order approving
amended claims procedure, authorizing them to call meeting of unsecured creditors to vote on AHC plan, and amending
SISP procedures so LP entities could advance AHC transaction, among other relief — Application granted — Requested
claims procedure order was approved — Because AHC plan was approved, scope of process had to be expanded to
ensure as many creditors as possible could participate in meeting to consider AHC plan — Meeting order to convene
meeting of unsecured creditors to vote on AHC plan was granted — On consent, SISP was amended to extend date for
closing of AHC transaction and to permit proposed dual track procedure — Amendments were warranted as practical
matter and to procure best available going concern outcome for stakeholders and LP entities.



Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Arrangements — Approval by court — "Fair
and reasonable"

In earlier order, court approved support agreement between LP entities and senior lenders (support transaction) and
commencement of sale and investor solicitation process (SISP) — AHC bid was only superior offer as defined in SISP
— AHC bid would allow for full payout of debt owed to secured lenders and provide additional value to be available
for unsecured creditors — AHC transaction would be implemented pursuant to plan of compromise or arrangement —
LP entities brought application for order authorizing them to enter into asset purchase agreement based on AHC bid
and conditionally sanctioning support transaction, among other relief — Application granted — It was prudent for LP
entities to simultaneously advance AHC transaction and support transaction — Support transaction was conditionally
sanctioned — Excess of required majorities of senior lenders voted in favour of support transaction — Absent closing
of AHC transaction, support transaction was fair and reasonable as between LP entities and creditors — There were
no available commercial going concern alternatives to support transaction — There had been strict compliance with
statutory requirements.

Pepall J..
Endorsement
Relief Requested

1 The LP Entities seek an order: (1) authorizing them to enter into an Asset Purchase Agreement based on a bid from
the Ad Hoc Committee of 9.25% Senior Subordinated Noteholders ("the AHC Bid"); (2) approving an amended claims
procedure; (3) authorizing the LP Entities to resume the claims process; and (4) amending the SISP procedures so that
the LP Entities can advance the Ad Hoc Committee transaction (the AHC Transaction") and the Support Transaction
concurrently. They also seek an order authorizing them to call a meeting of unsecured creditors to vote on the Ad Hoc
Committee Plan on June 10, 2010. Lastly, they seek an order conditionally sanctioning the Senior Lenders' CCAA Plan.

AHC Bid

2 Dealing firstly with approval of the AHC Bid, in my Initial Order of January 8, 2010, I approved the Support
Agreement between the LP Entities and the Administrative Agent for the Senior Lenders and authorized the LP Entities
to file a Senior Lenders' Plan and to commence a sale and investor solicitation process (the SISP). The objective of the
SISP was to test the market and obtain an offer that was superior to the terms of the Support Transaction.

3 OnJanuary 11, 2010, the Financial Advisor, RBC Capital Markets, commenced the SISP. Qualified Bids (as that
term was defined in the SISP) were received and the Monitor, in consultation with the Financial Advisor and the LP
CRA, determined that the AHC Bid was a Superior Cash Offer and that none of the other bids was a Superior Offer
as those terms were defined in the SISP.

4  The Monitor recommended that the LP Entities pursue the AHC Transaction and the Special Committee of the
Board of Directors accepted that recommendation.

5  The AHC Transaction contemplates that 7535538 Canada Inc. ("Holdco") will effect a transaction through a new
limited partnership (Opco LP) in which it will acquire substantially all of the financial and operating assets of the LP
Entities and the shares of National Post Inc. and assume certain liabilities including substantially all of the operating
liabilities for a purchase price of $1.1 billion. At closing, Opco LP will offer employment to substantially all of the
employees of the LP Entities and will assume all of the pension liabilities and other benefits for employees of the LP
Entities who will be employed by Opco LP, as well as for retirees currently covered by registered pension plans or other
benefit plans. The materials submitted with the AHC Bid indicated that Opco LP will continue to operate all of the
businesses of the LP Entities in substantially the same manner as they are currently operated, with no immediate plans
to discontinue operations, sell material assets or make significant changes to current management. The AHC Bid will
also allow for a full payout of the debt owed by the LP Entities to the LP Secured Lenders under the LP credit agreement



and the Hedging Creditors and provides an additional $150 million in value which will be available for the unsecured
creditors of the LP Entities.

6  The purchase price will consist of an amount in cash that is equal to the sum of the Senior Secured Claims Amount
(as defined in the AHC Asset Purchase Agreement), a promissory note of $150 million (to be exchanged for up to 45%
of the common shares of Holdco) and the assumption of certain liabilities of the LP Entities.

7  The Ad Hoc Committee has indicated that Holdco has received commitments for $950 million of funded debt and
equity financing to finance the AHC Bid. This includes $700 million of new senior funded debt to be raised by Opco
LP and $250 million of mezzanine debt and equity to be raised including from the current members of the Ad Hoc
Committee.

8 Certain liabilities are excluded including pre-filing liabilities and restructuring period claims, certain employee related
liabilities and intercompany liabilities between and among the LP Entities and the CMI Entities. Effective as of the
closing date, Opco LP will offer employment to all full-time and part-time employees of the LP Entities on substantially
similar terms as their then existing employment (or the terms set out in their collective agreement, as applicable), subject
to the option, exercisable on or before May 30, 2010, to not offer employment to up to 10% of the non-unionized part-
time or temporary employees employed by the LP Entities.

9 The AHC Bid contemplates that the transaction will be implemented pursuant to a plan of compromise or
arrangement between the LP Entities and certain unsecured creditors (the "AHC Plan"). In brief, the AHC Plan would
provide that Opco LP would acquire substantially all of the assets of the LP Entities. The Senior Lenders would be
unaffected creditors and would be paid in full. Unsecured creditors with proven claims of $1,000 or less would receive
cash. The balance of the consideration would be satisfied by an unsecured demand note of $150 million less the amounts
paid to the $1,000 unsecured creditors. Ultimately, affected unsecured creditors with proven claims would receive shares
in Holdco and Holdco would apply for the listing of its common shares on the Toronto Stock Exchange.

10 The Monitor recommended that the AHC Asset Purchase Agreement based on the AHC Bid be authorized. Certain
factors were particularly relevant to the Monitor in making its recommendation:

* the Senior Lenders will received 100 cents on the dollar;

» the AHC Transaction will preserve substantially all of the business of the LP Entities to the benefit of the LP
Entities' suppliers and the millions of people who rely on the LP Entities' publications each day;

» the AHC Transaction preserves the employment of substantially all of the current employees and largely protects
the interests of former employees and retirees;

* the AHC Bid contemplates that the transaction will be implemented through a Plan under which $150 million in
cash or shares will be available for distribution to unsecured creditors;

+ unlike the Support Transaction, there is no option not to assume certain pension or employee benefits obligations.

11 The Monitor, the LP CRA and the Financial Advisor considered closing risks associated with the AHC Bid
and concluded that the Bid was credible, reasonably certain and financially viable. The LP Entities agreed with that
assessment. All appearing either supported the AHC Transaction or were unopposed.

12 Clearly the SISP was successful and in my view, the LP Entities should be authorized to enter the Ad Hoc Committee
Asset Purchase Agreement as requested.

13 The proposed disposition of assets meets the section 36 CCAA criteria and those set forth in the Royal Bank v.

Soundair Corp. I decision. Indeed, to a large degree, the criteria overlap. The process was reasonable and the Monitor
was content with it. Sufficient efforts were made to attract the best possible bid; the SISP was widely publicized; ample



time was given to prepare offers; and there was integrity and no unfairness in the process. The Monitor was intimately
involved in supervising the SISP and also made the Superior Cash Offer recommendation. The Monitor had previously
advised the Court that in its opinion, the Support Transaction was preferable to a bankruptcy. The logical extension of
that conclusion is that the AHC Transaction is as well. The LP Entities' Senior Lenders were either consulted and/or
had the right to approve the various steps in the SISP. The effect of the proposed sale on other interested parties is very
positive. Amongst other things, it provides for a going concern outcome and significant recoveries for both the secured
and unsecured creditors. The consideration to be received is reasonable and fair. The Financial Advisor and the Monitor
were both of the opinion that the SISP was a thorough canvassing of the market. The AHC Transaction was the highest
offer received and delivers considerably more value than the Support Transaction which was in essence a "stalking horse"
offer made by the single largest creditor constituency. The remaining subsequent provisions of section 36 of the CCAA
are either inapplicable or have been complied with. In conclusion the AHC Transaction ought to be and is approved.

Claims Procedure Order and Meeting Order

14 Turning to the Claims Procedure Order, as a result of the foregoing, the scope of the claims process needs to be
expanded. Claims that have been filed will move to adjudication and resolution and in addition, the scope of the process
needs to be expanded so as to ensure that as many creditors as possible have an opportunity to participate in the meeting
to consider the Ad Hoc Committee Plan and to participate in distributions. Dates and timing also have to be adjusted.
In these circumstances the requested Claims Procedure Order should be approved. Additionally, the Meeting Order
required to convene a meeting of unsecured creditors on June 10, 2010 to vote on the Ad Hoc Commiittee Plan is granted.

SISP Amendment

15 It is proposed that the LP Entities will work diligently to implement the AHC Transaction while concurrently
pursuing such steps as are required to effect the Support Transaction. The SISP procedures must be amended. The AHC
Transaction which is to be effected through the Ad Hoc Committee Plan cannot be completed within the sixty days
contemplated by the SISP. On consent of the Monitor, the LP Administrative Agent, the Ad Hoc Committee and the
LP Entities, the SISP is amended to extend the date for closing of the AHC Transaction and to permit the proposed
dual track procedure. The proposed amendments to the SISP are clearly warranted as a practical matter and so as to
procure the best available going concern outcome for the LP Entities and their stakeholders. Paragraph 102 of the Initial
Order contains a comeback clause which provides that interested parties may move to amend the Initial Order on notice.
This would include a motion to amend the SISP which is effectively incorporated into the Initial Order by reference. The
Applicants submit that I have broad general jurisdiction under section 11 of the CCAA to make such amendments. In
my view, it is unnecessary to decide that issue as the affected parties are consenting to the proposed amendments.

Dual Track and Sanction of Senior Lenders' CCAA Plan

16 In my view, it is prudent for the LP Entities to simultaneously advance the AHC Transaction and the Support
Transaction. To that end, the LP Entities seek approval of a conditional sanction order. They ask for conditional
authorization to enter into the Acquisition and Assumption Agreement pursuant to a Credit Acquisition Sanction,
Approval and Vesting Order.

17 The Senior Lenders' meeting was held January 27, 2010 and 97.5% in number and 88.7% in value of the Senior
Lenders holding Proven Principal Claims who were present and voting voted in favour of the Senior Lenders' Plan. This
was well in excess of the required majorities.

18  The LP Entities are seeking the sanction of the Senior Lenders’' CCAA Plan on the basis that its implementation
is conditional on the delivery of a Monitor's Certificate. The certificate will not be delivered if the AHC Bid closes.
Satisfactory arrangements have been made to address closing timelines as well as access to advisor and management
time. Absent the closing of the AHC Transaction, the Senior Lenders' CCAA Plan is fair and reasonable as between the
LP Entities and its creditors. If the AHC Transaction is unable to close, I conclude that there are no available commercial



going concern alternatives to the Senior Lenders' CCAA Plan. The market was fully canvassed during the SISP; there
was ample time to conduct such a canvass; it was professionally supervised; and the AHC Bid was the only Superior
Offer as that term was defined in the SISP. For these reasons, I am prepared to find that the Senior Lenders' CCAA
Plan is fair and reasonable and may be conditionally sanctioned. I also note that there has been strict compliance with
statutory requirements and nothing has been done or purported to have been done which was not authorized by the

CCAA. As such, the three part test set forth in the Canadian Airlines Corp., Re? has been met. Additionally, there has
been compliance with section 6 of the CCAA. The Crown, employee and pension claims described in section 6 (3),(5),
and (6) have been addressed in the Senior Lenders' Plan at sections 5.2, 5.3 and 5.4.

Conclusion

19  In conclusion, it is evident to me that the parties who have been engaged in this CCAA proceeding have worked
diligently and cooperatively, rigorously protecting their own interests but at the same time achieving a positive outcome
for the LP Entities' stakeholders as a whole. As I indicated in Court, for this they and their professional advisors should
be commended. The business of the LP Entities affects many people - creditors, employees, retirees, suppliers, community
members and the millions who rely on their publications for their news. This is a good chapter in the LP Entities' CCAA
story. Hopefully, it will have a happy ending.

Application granted.

Footnotes

1 [1991] O.J. No. 1137 (Ont. C.A.).

2 2000 ABQB 442 (Alta. Q.B.), leave to appeal refused 2000 ABCA 238 (Alta. C.A. [In Chambers]), affirmed 2001 ABCA 9
(Alta. C.A.), leave to appeal to S.C.C. refused July 12, 2001 [2001 CarswellAlta 888 (S.C.C.)].
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Headnote

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Arrangements — Approval by court —
Miscellaneous

Retail chain store encountered financial difficulties and proceedings were engaged under Companies' Creditors
Arrangement Act — Chain entered into agreement under which it was to surrender its interest in eleven leases to landlord
entities in consideration for purchase price and certain other benefits — To enter into agreement, leases were withdrawn
from auction and sale process — Sublessors, who were creditors, would require payment for breaking leases — Certain
parties brought motion to approve sale — Motion granted — No indication debtor acted improvidently — Debtor,
financial advisor and monitor felt lease transaction was in best interests of debtors and their stakeholders and that
consideration received was reasonable, and this view was entitled to deference by court — Process for achieving sale was
fair and reasonable — Actual price under agreement was commercially sensitive, and was ordered sealed.
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MOTION to approve sale agreement in proceedings under Companies' Creditors Arrangement Act.
G.B. Morawetz R.S.J.:

1 On February 11, 2015, Target Canada Co. ("TCC") received Court approval to conduct a real estate sales process
(the "Real Property Portfolio Sales Process") to seek qualified purchasers for TCC's leases and other real property, to
be conducted by the Target Canada Entities in consultation with their financial advisor, Lazard Fréres & Co., LLC (the
"Financial Advisor") and their real estate advisor, Northwest Atlantic (Canada) Co. (the "Broker"), with the supervision
and oversight of the Monitor.

2 The Applicants bring this motion to approve a lease transaction agreement (the "Lease Transaction Agreement") that
has been negotiated in response to an unsolicited bid by certain landlords (Oxford Properties Corporation ("Oxford")
and Ivanhoe Cambridge Inc. ("IC") and certain others, together the "Landlord Entities").

3 Under the Lease Transaction Agreement, TCC will surrender its interest in eleven leases (the "Eleven Leases") to
the Landlord Entities in consideration for the purchase price and certain other benefits.

4  The Target Entities decided, after considering the likely benefits and risks associated with the unsolicited offer by
the Landlord Entities, to exercise their right under the terms of the Real Property Portfolio Sales Process to withdraw
the applicable leases from the bidding and auction phases of the process. The Target Canada Entities contend that the
decision to exercise this right was made based on the informed business judgment of the Target Canada Entities with
advice from the Financial Advisor and the Broker, in consultation and with the approval of the Monitor.

5 The Applicants submit that the process by which the decision was made to pursue a potential transaction with the
Landlord Entities, and withdraw the Eleven Leases from the bidding and auction phases of the Real Property Portfolio
Sales Process, was fair and reasonable in light of the facts and circumstances. Further, they submit that the process
by which the benefits of the Lease Transaction Agreement were evaluated, and the Lease Transaction Agreement was
negotiated, was reasonable in the circumstances.

6  The Applicants contend that the purchase price being offered by the Landlord Entities is in the high-range of value
for the Eleven Leases. As such, the Applicants contend that the price is reasonable, taking into account the market value
of the assets. Moreover, the Applicants submit that the estate of the Target Canada Entities will benefit not only from
the value represented by the purchase price, but from the release of claims. That includes the potentially material claims
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that the Landlord Entities may otherwise have been entitled to assert against the estate of the Target Canada Entities, if
some or all of the Eleven Leases had been purchased by a third party or disclaimed by the Target Canada Entities.

7  The Target Canada Entities submit that it is in their best interests and that of their stakeholders to enter into the
Lease Transaction Agreement. They also rely on the Monitor's approval of and consent to the Target Canada Entities
entering into the Lease Transaction Agreement.

8 The Target Canada Entities are of the view that the Lease Transaction Agreement secures premium pricing for
the Eleven Leases in a manner that is both certain and efficient, while allowing the Target Canada Entities to continue
the Inventory Liquidation Process for the benefit of all stakeholders and to honour their commitments to the pharmacy
franchisees.

9 The terms of the Lease Transaction Agreement are set out in the affidavit of Mark J. Wong, sworn February 27, 2015,
and are also summarized in the Third Report of the Monitor. The Lease Transaction Agreement is also summarized in
the factum submitted by the Applicants.

10  If approved, the closing of the Lease Transaction Agreement is scheduled for March 6, 2015.

11 One aspect of the Lease Transaction Agreement requires specific mention. Almost all of TCC's retail store leases
were subleased to TCC Propco. The Premises were then subleased back to TCC. The Applicants contend that these
arrangements were reflected in certain agreements between the parties (the "TCC Propco Agreements"). Mr. Wong states
in his affidavit that it is a condition of the Lease Transaction Agreement that TCC terminate any subleases prior to
closing. TCC will also wind-down other arrangements with TCC Propco.

12 The Applicants contend that the TCC Propco Agreements have been terminated in accordance with their terms and
an early termination payment is now owing as a result of this wind-down by TCC to TCC Propco, which, they contend,
will be addressed within a claims process to be approved in due course by the Court. The claim of TCC Propco is not
insignificant. This intercompany claim is expected to be in the range of $1.9 billion.

13 The relief requested by the Target Canada Entities was not opposed.

14 Section 36 of the CCAA sets out the applicable legal test for obtaining court approval where a debtor company
seeks to sell assets outside the ordinary course of business during a CCAA proceeding.

15 Indeciding whether to grant authorization, pursuant to section 36(3), the Court is to consider, among other things:
(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;
(b) whether the Monitor approved the process leading to the proposed sale or disposition;

(c) whether the Monitor filed with the Court a report stating that in its opinion, the sale or disposition would
be more beneficial to the creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;
(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and

(f) whether the consideration to be received for the asset is reasonable and fair, taking into account its market
value.

16  The factors listed in section 36(3) are not intended to be exhaustive, nor are they intended to be a formulaic check
list that must be followed in every sale transaction under the CCAA (see: White Birch Paper Holding Co., Re, 2010 QCCS
4915 (C.S. Que.); leave to appeal refused 2010 QCCA 1950 (C.A. Que.).
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17  The factors overlap, to a certain degree, with the Soundair factors that were applied in approving sale transactions
under pre-amendment CCAA case law (see: Canwest Publishing Inc./Publications Canwest Inc., Re, 2010 ONSC 2870
(Ont. S.C.J. [Commercial List]), citing Royal Bank v. Soundair Corp.,[1991]1 O.J. No. 1137 (Ont. C.A.) ("Soundair")).

18 Tamsatisfied, having reviewed the record and hearing submissions, that — taking into account the factors listed in s.
36(3) of the CCAA — the Lease Transaction Agreement should be approved. In arriving at this conclusion, I have taken
the following into account: in the absence of any indication that the Target Canada Entities have acted improvidently,
the informed business judgment of the Target Canada Entities (as supported by the advice of the Financial Advisor and
the consent of the Monitor) that the Lease Transaction Agreement is in the best interests of the Target Canada Entities
and their stakeholders is entitled to deference by this Court.

19 Tam also satisfied that the process for achieving the Sale Transaction was fair and reasonable in the circumstances.
It is also noted that the Monitor concurs with the assessment of the Target Canada Entities.

20  The Target Canada Entities, the Monitor and the Financial Advisor are all of the view that the consideration to
be received by TCC is reasonable, taking into account the market value of the Eleven Leases.

21 I am also satisfied that the Transaction is in the best interest of the stakeholders.

22 The Applicants also submit that all of the other statutory requirements for obtaining relief under section 36 of the
CCAA have been satisfied. Having reviewed the factum and, in particular, paragraphs 46 and 47, I accept this submission
of the Applicants.

23 Asreferenced above, the relief requested by the Applicants was not opposed. However, it is necessary to consider this
non-opposition in the context of the TCC Propco Agreements. The Applicants contend that the TCC Propco Agreements
have been terminated in accordance with their terms, and that the early termination payment now owing as a result of
this wind-down by TCC to TCC Propco will be addressed within a claims process to be approved in due course as part
of the CCAA proceedings.

24 The Monitor's consent to the entering into of the Termination Agreement, and the filing of the Third Report, do
not constitute approval by the Monitor as to the validity, ranking or quantum of the intercompany claim. Further, when
the intercompany claims are submitted in the claims process to be approved the Court, the Monitor will prepare a report
thereon and make it available to the Court and all creditors. The creditors will have an opportunity to seek any remedy
or relief with respect to the intercompany claim in the claims process.

25 Inmy view, it is necessary to stress the importance of the role of the Monitor in any assessment of the intercompany
claim. Itis appropriate for the Monitor to take an active and independent role in the review process, such that all creditors
are satisfied with respect to the transparency of the process.

26  Finally, it is noted that the actual consideration is not disclosed in the public record.

27 The Applicants are of the view that the specific information relating to the consideration to be paid by the Landlord
Entities and the valuation analysis of the Eleven Leases is sensitive commercial information, the disclosure of which
could be harmful to stakeholders.

28  The Applicants have requested that Confidential Appendices "A" and "B" be sealed. Confidential Appendix "A"
contains an unredacted version of the Lease Transaction Agreement. The Applicants request that this document be sealed
until the closing of the transaction. The Applicants request that the transaction and valuation analysis as contained in
Appendix "B" be sealed pending further order.

29  No party objected to the sealing requests.
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30 Having considered the principles set out in Sierra Club of Canada v. Canada ( Minister of Finance ), [2002] 2 S.C.R.
522 (S.C.C.), I am satisfied that it is appropriate, in the circumstances, to grant the sealing relief as requested by the
Applicants.

31 Inthe result, the motion is granted. The approval and vesting order in respect of the Lease Transaction Agreement
has been signed.
Motion granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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Galligan J. A. :

1 This is an appeal from the order of Rosenberg J. made on May 1, 1991. By that order, he approved the sale of
Air Toronto to Ontario Express Limited and Frontier Air Limited, and he dismissed a motion to approve an offer to
purchase Air Toronto by 922246 Ontario Limited.

2 It is necessary at the outset to give some background to the dispute. Soundair Corporation ("Soundair") is a
corporation engaged in the air transport business. It has three divisions. One of them is Air Toronto. Air Toronto
operates a scheduled airline from Toronto to a number of mid-sized cities in the United States of America. Its routes
serve as feeders to several of Air Canada's routes. Pursuant to a connector agreement, Air Canada provides some services
to Air Toronto and benefits from the feeder traffic provided by it. The operational relationship between Air Canada
and Air Toronto is a close one.

3 In the latter part of 1989 and the early part of 1990, Soundair was in financial difficulty. Soundair has two secured
creditors who have an interest in the assets of Air Toronto. The Royal Bank of Canada (the "Royal Bank") is owed at
least $65 million dollars. The appellants Canadian Pension Capital Limited and Canadian Insurers' Capital Corporation
(collectively called "CCFL") are owed approximately $9,500,000. Those creditors will have a deficiency expected to be
in excess of $50 million on the winding up of Soundair.

4 On April 26, 1990, upon the motion of the Royal Bank, O'Brien J. appointed Ernst & Young Inc. (the "receiver"
as receiver of all of the assets, property and undertakings of Soundair. The order required the receiver to operate Air
Toronto and sell it as a going concern. Because of the close relationship between Air Toronto and Air Canada, it was
contemplated that the receiver would obtain the assistance of Air Canada to operate Air Toronto. The order authorized
the receiver:



(b) to enter into contractual arrangements with Air Canada to retain a manager or operator, including Air Canada,
to manage and operate Air Toronto under the supervision of Ernst & Young Inc. until the completion of the sale
of Air Toronto to Air Canada or other person.

Also because of the close relationship, it was expected that Air Canada would purchase Air Toronto. To that end, the
order of O'Brien J. authorized the Receiver:

(c) to negotiate and do all things necessary or desirable to complete a sale of Air Toronto to Air Canada and, if
a sale to Air Canada cannot be completed, to negotiate and sell Air Toronto to another person, subject to terms
and conditions approved by this Court.

5 Over a period of several weeks following that order, negotiations directed towards the sale of Air Toronto took
place between the receiver and Air Canada. Air Canada had an agreement with the receiver that it would have exclusive
negotiating rights during that period. I do not think it is necessary to review those negotiations, but I note that Air
Canada had complete access to all of the operations of Air Toronto and conducted due diligence examinations. It became
thoroughly acquainted with every aspect of Air Toronto's operations.

6 Those negotiations came to an end when an offer made by Air Canada on June 19, 1990, was considered
unsatisfactory by the receiver. The offer was not accepted and lapsed. Having regard to the tenor of Air Canada's
negotiating stance and a letter sent by its solicitors on July 20, 1990, I think that the receiver was eminently reasonable
when it decided that there was no realistic possibility of selling Air Toronto to Air Canada.

7 The receiver then looked elsewhere. Air Toronto's feeder business is very attractive, but it only has value to a
national airline. The receiver concluded reasonably, therefore, that it was commercially necessary for one of Canada's
two national airlines to be involved in any sale of Air Toronto. Realistically, there were only two possible purchasers,
whether direct or indirect. They were Air Canada and Canadian Airlines International.

8 It was well known in the air transport industry that Air Toronto was for sale. During the months following the
collapse of the negotiations with Air Canada, the receiver tried unsuccessfully to find viable purchasers. In late 1990,
the receiver turned to Canadian Airlines International, the only realistic alternative. Negotiations began between them.
Those negotiations led to a letter of intent dated February 11, 1990. On March 6, 1991, the receiver received an offer
from Ontario Express Limited and Frontier Airlines Limited, who are subsidiaries of Canadian Airlines International.
This offer is called the OEL offer.

9  In the meantime, Air Canada and CCFL were having discussions about making an offer for the purchase of Air
Toronto. They formed 922246 Ontario Limited ("922") for the purpose of purchasing Air Toronto. On March 1, 1991,
CCFL wrote to the receiver saying that it proposed to make an offer. On March 7, 1991, Air Canada and CCFL presented
an offer to the receiver in the name of 922. For convenience, its offers are called the "922 offers."

10 The first 922 offer contained a condition which was unacceptable to the receiver. I will refer to that condition in
more detail later. The receiver declined the 922 offer and on March 8, 1991, accepted the OEL offer. Subsequently, 922
obtained an order allowing it to make a second offer. It then submitted an offer which was virtually identical to that of
March 7, 1991, except that the unacceptable condition had been removed.

11 The proceedings before Rosenberg J. then followed. He approved the sale to OEL and dismissed a motion for
the acceptance of the 922 offer. Before Rosenberg J., and in this court, both CCFL and the Royal Bank supported the
acceptance of the second 922 offer.

12 There are only two issues which must be resolved in this appeal. They are:

(1) Did the receiver act properly when it entered into an agreement to sell Air Toronto to OEL?



(2) What effect does the support of the 922 offer by the secured creditors have on the result?
13 I will deal with the two issues separately.
1. Did the Receiver Act Properly in Agreeing to Sell to OEL?

14 Before dealing with that issue, there are three general observations which I think I should make. The first is that
the sale of an airline as a going concern is a very complex process. The best method of selling an airline at the best price
is something far removed from the expertise of a court. When a court appoints a receiver to use its commercial expertise
to sell an airline, it is inescapable that it intends to rely upon the receiver's expertise and not upon its own. Therefore,
the court must place a great deal of confidence in the actions taken and in the opinions formed by the receiver. It should
also assume that the receiver is acting properly unless the contrary is clearly shown. The second observation is that the
court should be reluctant to second-guess, with the benefit of hindsight, the considered business decisions made by its
receiver. The third observation which I wish to make is that the conduct of the receiver should be reviewed in the light
of the specific mandate given to him by the court.

15 The order of O'Brien J. provided that if the receiver could not complete the sale to Air Canada that it was "to
negotiate and sell Air Toronto to another person." The court did not say how the receiver was to negotiate the sale. It
did not say it was to call for bids or conduct an auction. It told the receiver to negotiate and sell. It obviously intended,
because of the unusual nature of the asset being sold, to leave the method of sale substantially in the discretion of the
receiver. I think, therefore, that the court should not review minutely the process of the sale when, broadly speaking, it
appears to the court to be a just process.

16 Asdid Rosenberg J., I adopt as correct the statement made by Anderson J. in Crown Trust Co. v. Rosenberg (1986),
60 O.R. (2d) 87, 67 C.B.R. (N.S.) 320n, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C.) , at pp. 92-94 [O.R ], of the duties
which a court must perform when deciding whether a receiver who has sold a property acted properly. When he set out
the court's duties, he did not put them in any order of priority, nor do I. I summarize those duties as follows:

1. It should consider whether the receiver has made a sufficient effort to get the best price and has not acted
improvidently.

2. It should consider the interests of all parties.
3. It should consider the efficacy and integrity of the process by which offers are obtained.
4. Tt should consider whether there has been unfairness in the working out of the process.
17  Tintend to discuss the performance of those duties separately.
1. Did the Receiver make a sufficient effort to get the best price and did it act providently?

18 Having regard to the fact that it was highly unlikely that a commercially viable sale could be made to anyone
but the two national airlines, or to someone supported by either of them, it is my view that the receiver acted wisely
and reasonably when it negotiated only with Air Canada and Canadian Airlines International. Furthermore, when Air
Canada said that it would submit no further offers and gave the impression that it would not participate further in
the receiver's efforts to sell, the only course reasonably open to the receiver was to negotiate with Canadian Airlines
International. Realistically, there was nowhere else to go but to Canadian Airlines International. In do ing so, it is my
opinion that the receiver made sufficient efforts to sell the airline.

19  When the receiver got the OEL offer on March 6, 1991, it was over 10 months since it had been charged with the
responsibility of selling Air Toronto. Until then, the receiver had not received one offer which it thought was acceptable.




After substantial efforts to sell the airline over that period, I find it difficult to think that the receiver acted improvidently
in accepting the only acceptable offer which it had.

20 On March 8, 1991, the date when the receiver accepted the OEL offer, it had only two offers, the OEL offer, which
was acceptable, and the 922 offer, which contained an unacceptable condition. I cannot see how the receiver, assuming
for the moment that the price was reasonable, could have done anything but accept the OEL offer.

21 When deciding whether a receiver had acted providently, the court should examine the conduct of the receiver
in light of the information the receiver had when it agreed to accept an offer. In this case, the court should look at the
receiver's conduct in the light of the information it had when it made its decision on March 8, 1991. The court should
be very cautious before deciding that the receiver's conduct was improvident based upon information which has come
to light after it made its decision. To do so, in my view, would derogate from the mandate to sell given to the receiver by
the order of O'Brien J. I agree with and adopt what was said by Anderson J. in Crown Trust Co. v. Rosenberg , supra,
atp. 112[O.R.]:

Its decision was made as a matter of business judgment on the elements then available to it . 1t is of the very essence
of a receiver's function to make such judgments and in the making of them to act seriously and responsibly so as
to be prepared to stand behind them.

If the court were to reject the recommendation of the Receiver in any but the most exceptional circumstances, it
would materially diminish and weaken the role and function of the Receiver both in the perception of receivers and
in the perception of any others who might have occasion to deal with them. It would lead to the conclusion that
the decision of the Receiver was of little weight and that the real decision was always made upon the motion for
approval. That would be a consequence susceptible of immensely damaging results to the disposition of assets by
court-appointed receivers.

[Emphasis added.]

22 Talso agree with and adopt what was said by Macdonald J.A. in Cameron v. Bank of Nova Scotia (1981), 38 C.B.R.
(N.S.) 1,45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.), atp. 11 [C.B.R.]:

In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with
respect to certain assets is reasonable and sound under the circumstances at the time existing it should not be set
aside simply because a later and higher bid is made. To do so would literally create chaos in the commercial world
and receivers and purchasers would never be sure they had a binding agreement.

[Emphasis added.]

23 On March 8, 1991, the receiver had two offers. One was the OEL offer, which it considered satisfactory but which
could be withdrawn by OEL at any time before it was accepted. The receiver also had the 922 offer, which contained
a condition that was totally unacceptable. It had no other offers. It was faced with the dilemma of whether it should
decline to accept the OEL offer and run the risk of it being withdrawn, in the hope that an acceptable offer would be
forthcoming from 922. An affidavit filed by the president of the receiver describes the dilemma which the receiver faced,
and the judgment made in the light of that dilemma:

24. An asset purchase agreement was received by Ernst & Young on March 7, 1991 which was dated March 6,
1991. This agreement was received from CCFL in respect of their offer to purchase the assets and undertaking of
Air Toronto. Apart from financial considerations, which will be considered in a subsequent affidavit, the Receiver
determined that it would not be prudent to delay acceptance of the OEL agreement to negotiate a highly uncertain
arrangement with Air Canada and CCFL . Air Canada had the benefit of an 'exclusive' in negotiations for Air Toronto
and had clearly indicated its intention take itself out of the running while ensuring that no other party could seek to
purchase Air Toronto and maintain the Air Canada connector arrangement vital to its survival. The CCFL offer



represented a radical reversal of this position by Air Canada at the eleventh hour. However, it contained a significant
number of conditions to closing which were entirely beyond the control of the Receiver. As well, the CCFL offer
came less than 24 hours before signing of the agreement with OEL which had been negotiated over a period of
months, at great time and expense.

[Emphasis added.] I am convinced that the decision made was a sound one in the circumstances faced by the receiver
on March 8, 1991.

24 1 now turn to consider whether the price contained in the OEL offer was one which it was provident to accept.
At the outset, I think that the fact that the OEL offer was the only acceptable one available to the receiver on March 8§,
1991, after 10 months of trying to sell the airline, is strong evidence that the price in it was reasonable. In a deteriorating
economy, I doubt that it would have been wise to wait any longer.

25  I'mentioned earlier that, pursuant to an order, 922 was permitted to present a second offer. During the hearing of
the appeal, counsel compared at great length the price contained in the second 922 offer with the price contained in the
OEL offer. Counsel put forth various hypotheses supporting their contentions that one offer was better than the other.

26 It is my opinion that the price contained in the 922 offer is relevant only if it shows that the price obtained by
the receiver in the OEL offer was not a reasonable one. In Crown Trust Co. v. Rosenberg , supra, Anderson J., at p. 113
[O.R.], discussed the comparison of offers in the following way:

No doubt, as the cases have indicated, situations might arise where the disparity was so great as to call in question
the adequacy of the mechanism which had produced the offers. It is not so here, and in my view that is substantially
an end of the matter.

27 Intwo judgments, Saunders J. considered the circumstances in which an offer submitted after the receiver had agreed
to a sale should be considered by the court. The first is Re Selkirk (1986), 58 C.B.R. (N.S.) 245 (Ont. S.C.), at p. 247:

If, for example, in this case there had been a second offer of a substantially higher amount, then the court would
have to take that offer into consideration in assessing whether the receiver had properly carried out his function of
endeavouring to obtain the best price for the property.

28  The second is Re Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237 (Ont. S.C.), at p. 243:

If a substantially higher bid turns up at the approval stage, the court should consider it. Such a bid may indicate, for
example, that the trustee has not properly carried out its duty to endeavour to obtain the best price for the estate.

29  In Re Selkirk (1987), 64 C.B.R. (N.S.) 140 (Ont. S.C.), at p. 142, McRae J. expressed a similar view:

The court will not lightly withhold approval of a sale by the receiver, particularly in a case such as this where the
receiver is given rather wide discretionary authority as per the order of Mr. Justice Trainor and, of course, where
the receiver is an officer of this court. Only in a case where there seems to be some unfairness in the process of
the sale or where there are substantially higher offers which would tend to show that the sale was improvident will
the court withhold approval. It is important that the court recognize the commercial exigencies that would flow if
prospective purchasers are allowed to wait until the sale is in court for approval before submitting their final offer.
This is something that must be discouraged.

[Emphasis added.]

30  What those cases show is that the prices in other offers have relevance only if they show that the price contained
in the offer accepted by the receiver was so unreasonably low as to demonstrate that the receiver was improvident in
accepting it. I am of the opinion, therefore, that if they do not tend to show that the receiver was improvident, they
should not be considered upon a motion to confirm a sale recommended by a court-appointed receiver. If they were, the



process would be changed from a sale by a receiver, subject to court approval, into an auction conducted by the court
at the time approval is sought. In my opinion, the latter course is unfair to the person who has entered bona fide into an
agreement with the receiver, can only lead to chaos, and must be discouraged.

31 If, however, the subsequent offer is so substantially higher than the sale recommended by the receiver, then it
may be that the receiver has not conducted the sale properly. In such circumstances, the court would be justified itself in
entering into the sale process by considering competitive bids. However, I think that that process should be entered into
only if the court is satisfied that the receiver has not properly conducted the sale which it has recommended to the court.

32 It is necessary to consider the two offers. Rosenberg J. held that the 922 offer was slightly better or marginally
better than the OEL offer. He concluded that the difference in the two offers did not show that the sale process adopted
by the receiver was inadequate or improvident.

33 Counsel for the appellants complained about the manner in which Rosenberg J. conducted the hearing of the motion
to confirm the OEL sale. The complaint was that when they began to discuss a comparison of the two offers, Rosenberg
J. said that he considered the 922 offer to be better than the OEL offer. Counsel said that when that comment was made,
they did not think it necessary to argue further the question of the difference in value between the two offers. They
complain that the finding that the 922 offer was only marginally better or slightly better than the OEL offer was made
without them having had the opportunity to argue that the 922 offer was substantially better or significantly better than
the OEL offer. I cannot understand how counsel could have thought that by expressing the opinion that the 922 offer was
better, Rosenberg J. was saying that it was a significantly or substantially better one. Nor can I comprehend how counsel
took the comment to mean that they were foreclosed from arguing that the offer was significantly or substantially better.
If there was some misunderstanding on the part of counsel, it should have been raised before Rosenberg J. at the time. I
am sure that if it had been, the misunderstanding would have been cleared up quickly. Nevertheless, this court permitted
extensive argument dealing with the comparison of the two offers.

34 The 922 offer provided for $6 million cash to be paid on closing with a royalty based upon a percentage of Air
Toronto profits over a period of 5 years up to a maximum of $3 million. The OEL offer provided for a payment of $2
million on closing with a royalty paid on gross revenues over a 5-year period. In the short term, the 922 offer is obviously
better because there is substantially more cash up front. The chances of future returns are substantially greater in the
OEL offer because royalties are paid on gross revenues, while the royalties under the 922 offer are paid only on profits.
There is an element of risk involved in each offer.

35 The receiver studied the two offers. It compared them and took into account the risks, the advantages and
the disadvantages of each. It considered the appropriate contingencies. It is not necessary to outline the factors which
were taken into account by the receiver because the manager of its insolvency practice filed an affidavit outlining the
considerations which were weighed in its evaluation of the two offers. They seem to me to be reasonable ones. That
affidavit concluded with the following paragraph:

24. On the basis of these considerations the Receiver has approved the OEL offer and has concluded that it represents
the achievement of the highest possible value at this time for the Air Toronto division of SoundAir.

36 The court appointed the receiver to conduct the sale of Air Toronto, and entrusted it with the responsibility of
deciding what is the best offer. I put great weight upon the opinion of the receiver. It swore to the court which appointed
it that the OEL offer represents the achievement of the highest possible value at this time for Air Toronto. I have not
been convinced that the receiver was wrong when he made that assessment. I am, therefore, of the opinion that the 922
offer does not demonstrate any failure upon the part of the receiver to act properly and providently.

37 It follows that if Rosenberg J. was correct when he found that the 922 offer was in fact better, I agree with him
that it could only have been slightly or marginally better. The 922 offer does not lead to an inference that the disposition
strategy of the receiver was inadequate, unsuccessful or improvident, nor that the price was unreasonable.



38 I am, therefore, of the opinion the the receiver made a sufficient effort to get the best price, and has not acted
improvidently.

2. Consideration of the Interests of all Parties

39 TItis well established that the primary interest is that of the creditors of the debtor: see Crown Trust Co. v. Rosenberg
, supra, and Re Selkirk , supra (Saunders J.). However, as Saunders J. pointed out in Re Beauty Counsellors , supra at
p. 244 [C.B.R.], "it is not the only or overriding consideration."

40 In my opinion, there are other persons whose interests require consideration. In an appropriate case, the interests of
the debtor must be taken into account. I think also, in a case such as this, where a purchaser has bargained at some length
and doubtless at considerable expense with the receiver, the interests of the purchaser ought to be taken into account.
While it is not explicitly stated in such cases as Crown Trust Co. v. Rosenberg , supra, Re Selkirk (1986), supra, Re Beauty
Counsellors , supra, Re Selkirk (1987), supra, and (Cameron ), supra, 1 think they clearly imply that the interests of a
person who has negotiated an agreement with a court-appointed receiver are very important.

41  In this case, the interests of all parties who would have an interest in the process were considered by the receiver
and by Rosenberg J.

3. Consideration of the Efficacy and Integrity of the Process by which the Offer was Obtained

42 While it is accepted that the primary concern of a receiver is the protecting of the interests of the creditors, there is
a secondary but very important consideration, and that is the integrity of the process by which the sale is effected. This
is particularly so in the case of a sale of such a unique asset as an airline as a going concern.

43  The importance of a court protecting the integrity of the process has been stated in a number of cases. First, I refer
to Re Selkirk , supra, where Saunders J. said at p. 246 [C.B.R.]:

In dealing with the request for approval, the court has to be concerned primarily with protecting the interest of the
creditors of the former bankrupt. A secondary but important considera tion is that the process under which the sale
agreement is arrived at should be consistent with commercial efficacy and integrity.

In that connection I adopt the principles stated by Macdonald J.A. of the Nova Scotia Supreme Court (Appeal
Division) in Cameron v. Bank of N.S. (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.) , where
he said at p. 11:

In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with
respect to certain assets is reasonable and sound under the circumstances at the time existing it should not be
set aside simply because a later and higher bid is made. To do so would literally create chaos in the commercial
world and receivers and purchasers would never be sure they had a binding agreement. On the contrary, they
would know that other bids could be received and considered up until the application for court approval is
heard — this would be an intolerable situation.

While those remarks may have been made in the context of a bidding situation rather than a private sale, I consider
them to be equally applicable to a negotiation process leading to a private sale. Where the court is concerned with
the disposition of property, the purpose of appointing a receiver is to have the receiver do the work that the court
would otherwise have to do.

44 In Salima Investments Ltd. v. Bank of Montreal (1985), 59 C.B.R. (N.S.) 242, 41 Alta. L.R. (2d) 58, 65 A.R. 372,
21 D.L.R. (4th) 473 at p. 476 [D.L.R.], the Alberta Court of Appeal said that sale by tender is not necessarily the best
way to sell a business as an ongoing concern. It went on to say that when some other method is used which is provident,
the court should not undermine the process by refusing to confirm the sale.



45  Finally, I refer to the reasoning of Anderson J. in Crown Trust Co. v. Rosenberg , supra, at p. 124 [O.R ]

While every proper effort must always be made to assure maximum recovery consistent with the limitations inherent
in the process, no method has yet been devised to entirely eliminate those limitations or to avoid their consequences.
Certainly it is not to be found in loosening the entire foundation of the system. Thus to compare the results of the process
in this case with what might have been recovered in some other set of circumstances is neither logical nor practical .

[Emphasis added.]

46 It is my opinion that the court must exercise extreme caution before it interferes with the process adopted by a
receiver to sell an unusual asset. It is important that prospective purchasers know that, if they are acting in good faith,
bargain seriously with a receiver and enter into an agreement with it, a court will not lightly interfere with the commercial
judgment of the receiver to sell the asset to them.

47  Before this court, counsel for those opposing the confirmation of the sale to OEL suggested many different ways
in which the receiver could have conducted the process other than the way which he did. However, the evidence does not
convince me that the receiver used an improper method of attempting to sell the airline. The answer to those submissions
is found in the comment of Anderson J. in Crown Trust Co. v. Rosenberg , supra, at p. 109 [O.R.]:

The court ought not to sit as on appeal from the decision of the Receiver, reviewing in minute detail every element
of the process by which the decision is reached. To do so would be a futile and duplicitous exercise.

48 It would be a futile and duplicitous exercise for this court to examine in minute detail all of circumstances leading
up to the acceptance of the OEL offer. Having considered the process adopted by the receiver, it is my opinion that the
process adopted was a reasonable and prudent one.

4. Was there unfairness in the process?

49  As a general rule, I do not think it appropriate for the court to go into the minutia of the process or of the selling
strategy adopted by the receiver. However, the court has a responsibility to decide whether the process was fair. The
only part of this process which I could find that might give even a superficial impression of unfairness is the failure of
the receiver to give an offering memorandum to those who expressed an interest in the purchase of Air Toronto.

50 I will outline the circumstances which relate to the allegation that the receiver was unfair in failing to provide an
offering memorandum. In the latter part of 1990, as part of its selling strategy, the receiver was in the process of preparing
an offering memorandum to give to persons who expressed an interest in the purchase of Air Toronto. The offering
memorandum got as far as draft form, but was never released to anyone, although a copy of the draft eventually got into
the hands of CCFL before it submitted the first 922 offer on March 7, 1991. A copy of the offering memorandum forms
part of the record, and it seems to me to be little more than puffery, without any hard information which a sophisticated
purchaser would require in or der to make a serious bid.

51  The offering memorandum had not been completed by Februaryl1, 1991. On that date, the receiver entered into
the letter of intent to negotiate with OEL. The letter of intent contained a provision that during its currency the receiver
would not negotiate with any other party. The letter of intent was renewed from time to time until the OEL offer was
received on March 6, 1991.

52 The receiver did not proceed with the offering memorandum because to do so would violate the spirit, if not the
letter, of its letter of intent with OEL.

53 I do not think that the conduct of the receiver shows any unfairness towards 922. When I speak of 922, I do
so in the context that Air Canada and CCFL are identified with it. I start by saying that the receiver acted reasonably
when it entered into exclusive negotiations with OEL. I find it strange that a company, with which Air Canada is closely



and intimately involved, would say that it was unfair for the receiver to enter into a time-limited agreement to negotiate
exclusively with OEL. That is precisely the arrangement which Air Canada insisted upon when it negotiated with the
receiver in the spring and summer of 1990. If it was not unfair for Air Canada to have such an agreement, I do not
understand why it was unfair for OEL to have a similar one. In fact, both Air Canada and OEL in its turn were acting
reasonably when they required exclusive negotiating rights to prevent their negotiations from being used as a bargaining
lever with other potential purchasers. The fact that Air Canada insisted upon an exclusive negotiating right while it
was negotiating with the receiver demonstrates the commercial efficacy of OEL being given the same right during its
negotiations with the receiver. I see no unfairness on the part of the receiver when it honoured its letter of intent with
OEL by not releasing the offering memorandum during the negotiations with OEL.

54 Moreover, I am not prepared to find that 922 was in any way prejudiced by the fact that it did not have an
offering memorandum. It made an offer on March 7, 1991, which it contends to this day was a better offer than that
of OEL. 922 has not convinced me that if it had an offering memorandum, its offer would have been any different or
any better than it actually was. The fatal problem with the first 922 offer was that it contained a condition which was
completely unacceptable to the receiver. The receiver, properly, in my opinion, rejected the offer out of hand because
of that condition. That condition did not relate to any information which could have conceivably been in an offering
memorandum prepared by the receiver. It was about the resolution of a dispute between CCFL and the Royal Bank,
something the receiver knew nothing about.

55 Further evidence of the lack of prejudice which the absence of an offering memorandum has caused 922 is found in
CCFL's stance before this court. During argument, its counsel suggested as a possible resolution of this appeal that this
court should call for new bids, evaluate them and then order a sale to the party who put in the better bid. In such a case,
counsel for CCFL said that 922 would be prepared to bid within 7 days of the court's decision. I would have thought
that, if there were anything to CCFL's suggestion that the failure to provide an offering memorandum was unfair to 922,
that it would have told the court that it needed more information before it would be able to make a bid.

56 I am satisfied that Air Canada and CCFL have, and at all times had, all of the information which they would have
needed to make what to them would be a commercially viable offer to the receiver. I think that an offering memorandum
was of no commercial consequence to them, but the absence of one has since become a valuable tactical weapon.

57 It is my opinion that there is no convincing proof that if an offering memorandum had been widely distributed
among persons qualified to have purchased Air Toronto, a viable offer would have come forth from a party other
than 922 or OEL. Therefore, the failure to provide an offering memorandum was neither unfair, nor did it prejudice
the obtaining of a better price on March 8, 1991, than that contained in the OEL offer. I would not give effect to the
contention that the process adopted by the receiver was an unfair one.

58 There are two statements by Anderson J. contained in Crown Trust Co. v. Rosenberg , supra, which I adopt as
my own. The first is at p. 109 [O.R.]:

The court should not proceed against the recommendations of its Receiver except in special circumstances and
where the necessity and propriety of doing so are plain. Any other rule or approach would emasculate the role of
the Receiver and make it almost inevitable that the final negotiation of every sale would take place on the motion
for approval.

The second is at p. 111 [O.R.]:

Itis equally clear, in my view, though perhaps not so clearly enunciated, that it is only in an exceptional case that the
court will intervene and proceed contrary to the Receiver's recommendations if satisfied, as I am, that the Receiver
has acted reasonably, prudently and fairly and not arbitrarily.

In this case the receiver acted reasonably, prudently, fairly and not arbitrarily. I am of the opinion, therefore, that the
process adopted by the receiver in reaching an agreement was a just one.



59  In his reasons for judgment, after discussing the circumstances leading to the 922 offer, Rosenberg J. said this:

They created a situation as of March 8th, where the Receiver was faced with two offers, one of which was
in acceptable form and one of which could not possibly be accepted in its present form. The Receiver acted
appropriately in accepting the OEL offer.

I agree.

60  The receiver made proper and sufficient efforts to get the best price that it could for the assets of Air Toronto.
It adopted a reasonable and effective process to sell the airline which was fair to all persons who might be interested in
purchasing it. It is my opinion, therefore, that the receiver properly carried out the mandate which was given to it by the
order of O'Brien J. It follows that Rosenberg J. was correct when he confirmed the sale to OEL.

I1. The effect of the support of the 922 offer by the two secured creditors.

61  AsInoted earlier, the 922 offer was supported before Rosenberg J., and in this court, by CCFL and by the Royal
Bank, the two secured creditors. It was argued that, because the interests of the creditors are primary, the court ought
to give effect to their wish that the 922 offer be accepted. I would not accede to that suggestion for two reasons.

62  The first reason is related to the fact that the creditors chose to have a receiver appointed by the court. It was open
to them to appoint a private receiver pursuant to the authority of their security documents. Had they done so, then they
would have had control of the process and could have sold Air Toronto to whom they wished. However, acting privately
and controlling the process involves some risks. The appointment of a receiver by the court insulates the creditors from
those risks. But, insulation from those risks carries with it the loss of control over the process of disposition of the assets.
As I have attempted to explain in these reasons, when a receiver's sale is before the court for confirmation, the only issues
are the propriety of the conduct of the receiver and whether it acted providently. The function of the court at that stage
is not to step in and do the receiver's work, or change the sale strategy adopted by the receiver. Creditors who asked the
court to appoint a receiver to dispose of assets should not be allowed to take over control of the process by the simple
expedient of supporting another purchaser if they do not agree with the sale made by the receiver. That would take away
all respect for the process of sale by a court-appointed receiver.

63  There can be no doubt that the interests of the creditor are an important consideration in determining whether the
receiver has properly conducted a sale. The opinion of the creditors as to which offer ought to be accepted is something
to be taken into account. But if the court decides that the receiver has acted properly and providently, those views are
not necessarily determinative. Because, in this case, the receiver acted properly and providently, I do not think that the
views of the creditors should override the considered judgment of the receiver.

64  The second reason is that, in the particular circumstances of this case, I do not think the support of CCFL and
the Royal Bank of the 922 offer is entitled to any weight. The support given by CCFL can be dealt with summarily. It
is a co-owner of 922. It is hardly surprising and not very impressive to hear that it supports the offer which it is making
for the debtor's assets.

65 The support by the Royal Bank requires more consideration and involves some reference to the circumstances. On
March 6, 1991, when the first 922 offer was made, there was in existence an inter-lender agreement between the Royal
Bank and CCFL. That agreement dealt with the share of the proceeds of the sale of Air Toronto which each creditor
would receive. At the time, a dispute between the Royal Bank and CCFL about the interpretation of that agreement
was pending in the courts. The unacceptable condition in the first 922 offer related to the settlement of the inter-lender
dispute. The condition required that the dispute be resolved in a way which would substantially favour CCFL. It required
that CCFL receive $3,375,000 of the $6 million cash payment and the balance, including the royalties, if any, be paid to
the Royal Bank. The Royal Bank did not agree with that split of the sale proceeds.



66 On April 5, 1991, the Royal Bank and CCFL agreed to settle the inter-lender dispute. The settlement was that if the
922 offer was accepted by the court, CCFL would receive only $1 million, and the Royal Bank would receive $5 million
plus any royalties which might be paid. It was only in consideration of that settlement that the Royal Bank agreed to
support the 922 offer.

67  The Royal Bank's support of the 922 offer is so affected by the very substantial benefit which it wanted to obtain
from the settlement of the inter-lender dispute that, in my opinion, its support is devoid of any objectivity. I think it
has no weight.

68 While there may be circumstances where the unanimous support by the creditors of a particular offer could
conceivably override the proper and provident conduct of a sale by a receiver, I do not think that this is such a case.
This is a case where the receiver has acted properly and in a provident way. It would make a mockery out of the judicial
process, under which a mandate was given to this receiver to sell this airline if the support by these creditors of the 922
offer were permitted to carry the day. I give no weight to the support which they give to the 922 offer.

69 Inits factum, the receiver pointed out that, because of greater liabilities imposed upon private receivers by various
statutes such as the Employment Standards Act , R.S.0. 1980, ¢. 137, and the Environmental Protection Act , R.S.0. 1980,
c. 141, it is likely that more and more the courts will be asked to appoint receivers in insolvencies. In those circumstances,
I think that creditors who ask for court-appointed receivers and business people who choose to deal with those receivers
should know that if those receivers act properly and providently, their decisions and judgments will be given great weight
by the courts who appoint them. I have decided this appeal in the way I have in order to assure business people who deal
with court-appointed receivers that they can have confidence that an agreement which they make with a court-appointed
receiver will be far more than a platform upon which others may bargain at the court approval stage. I think that persons
who enter into agreements with court-appointed receivers, following a disposition procedure that is appropriate given
the nature of the assets involved, should expect that their bargain will be confirmed by the court.

70  The process is very important. It should be carefully protected so that the ability of court-appointed receivers to
negotiate the best price possible is strengthened and supported. Because this receiver acted properly and providently in
entering into the OEL agreement, I am of the opinion that Rosenberg J. was right when he approved the sale to OEL
and dismissed the motion to approve the 922 offer.

71 I would, accordingly, dismiss the appeal. I would award the receiver, OEL and Frontier Airlines Limited their
costs out of the Soundair estate, those of the receiver on a solicitor-client scale. I would make no order as to the costs
of any of the other parties or intervenors.

McKinlay J.A. :

72 Tagree with Galligan J.A. in result, but wish to emphasize that I do so on the basis that the undertaking being sold
in this case was of a very special and unusual nature. It is most important that the integrity of procedures followed by
court-appointed receivers be protected in the interests of both commercial morality and the future confidence of business
persons in their dealings with receivers. Consequently, in all cases, the court should carefully scrutinize the procedure
followed by the receiver to determine whether it satisfies the tests set out by Anderson J. in Crown Trust Co. v. Rosenberg
(1986), 67 C.B.R. (N.S.) 320n, 60 O.R. (2d) 87, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C.) . While the procedure
carried out by the receiver in this case, as described by Galligan J.A., was appropriate, given the unfolding of events and
the unique nature of the assets involved, it is not a procedure that is likely to be appropriate in many receivership sales.

73  Ishould like to add that where there is a small number of creditors who are the only parties with a real interest in the
proceeds of the sale (i.e., where it is clear that the highest price attainable would result in recovery so low that no other
creditors, shareholders, guarantors, etc., could possibly benefit therefore), the wishes of the interested creditors should
be very seriously considered by the receiver. It is true, as Galligan J.A. points out, that in seeking the court appointment
of a receiver, the moving parties also seek the protection of the court in carrying out the receiver's functions. However, it



is also true that in utilizing the court process, the moving parties have opened the whole process to detailed scrutiny by
all involved, and have probably added significantly to their costs and consequent shortfall as a result of so doing. The
adoption of the court process should in no way diminish the rights of any party, and most certainly not the rights of the
only parties with a real interest. Where a receiver asks for court approval of a sale which is opposed by the only parties
in interest, the court should scrutinize with great care the procedure followed by the receiver. I agree with Galligan J.A.
that in this case that was done. I am satisfied that the rights of all parties were properly considered by the receiver, by
the learned motions court judge, and by Galligan J.A.

Goodman J. A. (dissenting):

74 Thave had the opportunity of reading the reasons for judgment herein of Galligan and McKinlay JJ.A. Respectfully,
I am unable to agree with their conclusion.

75  The case at bar is an exceptional one in the sense that upon the application made for approval of the sale of the
assets of Air Toronto, two competing offers were placed before Rosenberg J. Those two offers were that of OEL and
that of 922, a company incorporated for the purpose of acquiring Air Toronto. Its shares were owned equally by CCFL
and Air Canada. It was conceded by all parties to these proceedings that the only persons who had any interest in the
proceeds of the sale were two secured creditors, viz., CCFL and the Royal Bank of Canada. Those two creditors were
unanimous in their position that they desired the court to approve the sale to 922. We were not referred to, nor am I
aware of, any case where a court has refused to abide by the unanimous wishes of the only interested creditors for the
approval of a specific offer made in receivership proceedings.

76  In British Columbia Developments Corp. v. Spun Cast Industries Ltd. (1977), 26 C.B.R. (N.S.) 28, 5 B.C.L.R. 94
(S.C.), Berger J. said at p. 30 [C.B.R.]:

Here all of those with a financial stake in the plant have joined in seeking the court's approval of the sale to Fincas.
This court does not have a roving commission to decide what is best for investors and businessmen when they have
agreed among themselves what course of action they should follow. It is their money.

77 I agree with that statement. It is particularly apt to this case. The two secured creditors will suffer a shortfall
of approximately $50 million. They have a tremendous interest in the sale of assets which form part of their security. I
agree with the finding of Rosenberg J. that the offer of 922 is superior to that of OEL. He concluded that the 922 offer is
marginally superior. If by that he meant that mathematically it was likely to provide slightly more in the way of proceeds,
it is difficult to take issue with that finding. If, on the other hand, he meant that having regard to all considerations it
was only marginally superior, I cannot agree. He said in his reasons:

I have come to the conclusion that knowledgeable creditors such as the Royal Bank would prefer the 922 offer even
if the other factors influencing their decision were not present. No matter what adjustments had to be made, the 922
offer results in more cash immediately. Creditors facing the type of loss the Royal Bank is taking in this case would
not be anxious to rely on contingencies especially in the present circumstances surrounding the airline industry.

78 I agree with that statement completely. It is apparent that the difference between the two offers insofar as cash
on closing is concerned amounts to approximately $3 million to $4 million. The bank submitted that it did not wish to
gamble any further with respect to its investment, and that the acceptance and court approval of the OEL offer in effect
supplanted its position as a secured creditor with respect to the amount owing over and above the down payment and
placed it in the position of a joint entrepreneur, but one with no control. This results from the fact that the OEL offer
did not provide for any security for any funds which might be forthcoming over and above the initial down payment
on closing.

79  In Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.), Hart
J.A., speaking for the majority of the court, said at p. 10 [C.B.R.]:



Here we are dealing with a receiver appointed at the instance of one major creditor, who chose to insert in the
contract of sale a provision making it subject to the approval of the court. This, in my opinion, shows an intention
on behalf of the parties to invoke the normal equitable doctrines which place the court in the position of looking to
the interests of all persons concerned before giving its blessing to a particular transaction submitted for approval.
In these circumstances the court would not consider itself bound by the contract entered into in good faith by the
receiver but would have to look to the broader picture to see that that contract was for the benefit of the creditors
as a whole. When there was evidence that a higher price was readily available for the property the chambers judge
was, in my opinion, justified in exercising his discretion as he did. Otherwise he could have deprived the creditors
of a substantial sum of money.

80  This statement is apposite to the circumstances of the case at bar. I hasten to add that in my opinion it is not only
price which is to be considered in the exercise of the judge's discretion. It may very well be, as I believe to be so in this
case, that the amount of cash is the most important element in determining which of the two offers is for the benefit
and in the best interest of the creditors.

81  Itis my view, and the statement of Hart J.A. is consistent therewith, that the fact that a creditor has requested an
order of the court appointing a receiver does not in any way diminish or derogate from his right to obtain the maximum
benefit to be derived from any disposition of the debtor's assets. I agree completely with the views expressed by McKinlay
J.A. in that regard in her reasons.

82  Itis my further view that any negotiations which took place between the only two interested creditors in deciding to
support the approval of the 922 offer were not relevant to the determination by the presiding judge of the issues involved
in the motion for approval of either one of the two offers, nor are they relevant in determining the outcome of this appeal.
It is sufficient that the two creditors have decided unanimously what is in their best interest, and the appeal must be
considered in the light of that decision. It so happens, however, that there is ample evidence to support their conclusion
that the approval of the 922 offer is in their best interests.

83 I am satisfied that the interests of the creditors are the prime consideration for both the receiver and the court. In
Re Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237 (Ont. S.C.), Saunders J. said at p. 243:

This does not mean that a court should ignore a new and higher bid made after acceptance where there has been no
unfairness in the process. The interests of the creditors, while not the only consideration, are the prime consideration.

84 I agree with that statement of the law. In Re Selkirk (1986), 58 C.B.R. (N.S.) 245 (Ont. S.C.), Saunders J. heard
an application for court approval of the sale by the sheriff of real property in bankruptcy proceedings. The sheriff had
been previously ordered to list the property for sale subject to approval of the court. Saunders J. said at p. 246:

In dealing with the request for approval, the court has to be concerned primarily with protecting the interests of the
creditors of the former bankrupt. A secondary but important consideration is that the process under which the sale
agreement is arrived at should be consistent with commercial efficacy and integrity.

85 Iamin agreement with that statement as a matter of general principle. Saunders J. further stated that he adopted
the principles stated by Macdonald J.A. in Cameron , supra, quoted by Galligan J.A. in his reasons. In Cameron , the
remarks of Macdonald J.A. related to situations involving the calling of bids and fixing a time limit for the making of such
bids. In those circumstances the process is so clear as a matter of commercial practice that an interference by the court
in such process might have a deleterious effect on the efficacy of receivership proceedings in other cases. But Macdonald
J.A. recognized that even in bid or tender cases where the offeror for whose bid approval is sought has complied with
all requirements, a court might not approve the agreement of purchase and sale entered into by the receiver. He said
at pp. 11-12[C.B.R.]:



There are, of course, many reasons why a court might not approve an agreement of purchase and sale, viz., where the
offer accepted is so low in relation to the appraised value as to be unrealistic; or, where the circumstances indicate
that insufficient time was allowed for the making of bids or that inadequate notice of sale by bid was given (where
the receiver sells property by the bid method); or, where it can be said that the proposed sale is not in the best interest
of either the creditors or the owner. Court approval must involve the delicate balancing of competing interests and
not simply a consideration of the interests of the creditors.

86  The deficiency in the present case is so large that there has been no suggestion of a competing interest between
the owner and the creditors.

87 T agree that the same reasoning may apply to a negotiation process leading to a private sale, but the procedure and
process applicable to private sales of a wide variety of businesses and undertakings with the multiplicity of individual
considerations applicable and perhaps peculiar to the particular business is not so clearly established that a departure by
the court from the process adopted by the receiver in a particular case will result in commercial chaos to the detriment of
future receivership proceedings. Each case must be decided on its own merits, and it is necessary to consider the process
used by the receiver in the present proceedings and to determine whether it was unfair, improvident or inadequate.

88  Itis important to note at the outset that Rosenberg J. made the following statement in his reasons:

On March 8, 1991 the trustee accepted the OEL offer subject to court approval. The Receiver at that time had no
other offer before it that was in final form or could possibly be accepted. The Receiver had at the time the knowledge
that Air Canada with CCFL had not bargained in good faith and had not fulfilled the promise of its letter of March
Ist. The Receiver was justified in assuming that Air Canada and CCFL's offer was a long way from being in an
acceptable form and that Air Canada and CCFL's objective was to interrupt the finalizing of the OEL agreement and
to retain as long as possible the Air Toronto connector traffic flowing into Terminal 2 for the benefit of Air Canada.

89 In my opinion there was no evidence before him or before this court to indicate that Air Canada, with CCFL,
had not bargained in good faith, and that the receiver had knowledge of such lack of good faith. Indeed, on his appeal,
counsel for the receiver stated that he was not alleging Air Canada and CCFL had not bargained in good faith. Air
Canada had frankly stated at the time that it had made its offer to purchase, which was eventually refused by the receiver,
that it would not become involved in an "auction" to purchase the undertaking of Air Canada and that, although it
would fulfil its contractual obligations to provide connecting services to Air Toronto, it would do no more than it was
legally required to do insofar as facilitating the purchase of Air Toronto by any other person. In so doing, Air Canada
may have been playing "hardball," as its behaviour was characterized by some of the counsel for opposing parties. It was
nevertheless merely openly asserting its legal position, as it was entitled to do.

90 Furthermore, there was no evidence before Rosenberg J. or this court that the receiver had assumed that Air
Canada and CCFL's objective in making an offer was to interrupt the finalizing of the OEL agreement and to retain as
long as possible the Air Toronto connector traffic flowing into Terminal 2 for the benefit of Air Canada. Indeed, there
was no evidence to support such an assumption in any event, although it is clear that 922, and through it CCFL and
Air Canada, were endeavouring to present an offer to purchase which would be accepted and/or approved by the court
in preference to the offer made by OEL.

91 To the extent that approval of the OEL agreement by Rosenberg J. was based on the alleged lack of good faith in
bargaining and improper motivation with respect to connector traffic on the part of Air Canada and CCFL, it cannot
be supported.

92 I would also point out that rather than saying there was no other offer before it that was final in form, it would
have been more accurate to have said that there was no unconditional offer before it.



93  In considering the material and evidence placed before the court, I am satisfied that the receiver was at all times
acting in good faith. I have reached the conclusion, however, that the process which he used was unfair insofar as 922 is
concerned, and improvident insofar as the two secured creditors are concerned.

94 Air Canada had been negotiating with Soundair Corporation for the purchase from it of Air Toronto for a
considerable period of time prior to the appointment of a receiver by the court. It had given a letter of intent indicating
a prospective sale price of $18 million. After the appointment of the receiver, by agreement dated April 30, 1990, Air
Canada continued its negotiations for the purchase of Air Toronto with the receiver. Although this agreement contained
a clause which provided that the receiver "shall not negotiate for the sale ... of Air Toronto with any person except Air
Canada," it further provided that the receiver would not be in breach of that provision merely by receiving unsolicited
offers for all or any of the assets of Air Toronto. In addition, the agreement, which had a term commencing on April
30, 1990, could be terminated on the fifth business day following the delivery of a written notice of termination by one
party to the other. I point out this provision merely to indicate that the exclusivity privilege extended by the receiver to
Air Canada was of short duration at the receiver's option.

95  Asaresult of due negligence investigations carried out by Air Canada during the months of April, May and June
of 1990, Air Canada reduced its offer to $8.1 million conditional upon there being $4 million in tangible assets. The offer
was made on June 14, 1990, and was open for acceptance until June 29, 1990.

96 Byamending agreement dated June 19, 1990, the receiver was released from its covenant to refrain from negotiating
for the sale of the Air Toronto business and assets to any person other than Air Canada. By virtue of this amending
agreement, the receiver had put itself in the position of having a firm offer in hand, with the right to negotiate and
accept offers from other persons. Air Canada, in these circumstances, was in the subservient position. The receiver, in
the exercise of its judgment and discretion, allowed the Air Canada offer to lapse. On July 20, 1990, Air Canada served
a notice of termination of the April 30, 1990 agreement.

97  Apparently as a result of advice received from the receiver to the effect that the receiver intended to conduct an
auction for the sale of the assets and business of the Air Toronto division of Soundair Corporation, the solicitors for Air
Canada advised the receiver by letter dated July 20, 1990, in part as follows:

Air Canada has instructed us to advise you that it does not intend to submit a further offer in the auction process.

98  This statement, together with other statements set forth in the letter, was sufficient to indicate that Air Canada was
not interested in purchasing Air Toronto in the process apparently contemplated by the receiver at that time. It did not
form a proper foundation for the receiver to conclude that there was no realistic possibility of selling Air Toronto [to]
Air Canada, either alone or in conjunction with some other person, in different circumstances. In June 1990, the receiver
was of the opinion that the fair value of Air Toronto was between $10 million and $12 million.

99 In August 1990, the receiver contacted a number of interested parties. A number of offers were received which
were not deemed to be satisfactory. One such offer, received on August 20, 1990, came as a joint offer from OEL and
Air Ontario (an Air Canada connector). It was for the sum of $3 million for the good will relating to certain Air Toronto
routes, but did not include the purchase of any tangible assets or leasehold interests.

100 In December 1990, the receiver was approached by the management of Canadian Partner (operated by OEL) for
the purpose of evaluating the benefits of an amalgamated Air Toronto/Air Partner operation. The negotiations continued
from December of 1990 to February of 1991, culminating in the OEL agreement dated March 8, 1991.

101 On or before December 1990, CCFL advised the receiver that it intended to make a bid for the Air Toronto
assets. The receiver, in August of 1990, for the purpose of facilitating the sale of Air Toronto assets, commenced the
preparation of an operating memorandum. He prepared no less than six draft operating memoranda with dates from



October 1990 through March 1, 1991. None of these were distributed to any prospective bidder despite requests having
been received therefor, with the exception of an early draft provided to CCFL without the receiver's knowledge.

102 During the period December 1990 to the end of January 1991, the receiver advised CCFL that the offering
memorandum was in the process of being prepared and would be ready soon for distribution. He further advised CCFL
that it should await the receipt of the memorandum before submitting a formal offer to purchase the Air Toronto assets.

103 By late January, CCFL had become aware that the receiver was negotiating with OEL for the sale of Air Toronto.
In fact, on February 11, 1991, the receiver signed a letter of intent with OEL wherein it had specifically agreed not to
negotiate with any other potential bidders or solicit any offers from others.

104 By letter dated February 25, 1991, the solicitors for CCFL made a written request to the receiver for the offering
memorandum. The receiver did not reply to the letter because he felt he was precluded from so doing by the provisions
of the letter of intent dated February 11, 1991. Other prospective purchasers were also unsuccessful in obtaining the
promised memorandum to assist them in preparing their bids. It should be noted that, exclusivity provision of the letter
of intent expired on February 20, 1991. This provision was extended on three occasions, viz., February 19, 22 and March
5, 1991. It is clear that from a legal standpoint the receiver, by refusing to extend the time, could have dealt with other
prospective purchasers, and specifically with 922.

105 It was not until March 1, 1991, that CCFL had obtained sufficient information to enable it to make a bid through
922. 1t succeeded in so doing through its own efforts through sources other than the receiver. By that time the receiver
had already entered into the letter of intent with OEL. Notwithstanding the fact that the receiver knew since December
of 1990 that CCFL wished to make a bid for the assets of Air Toronto (and there is no evidence to suggest that at that
time such a bid would be in conjunction with Air Canada or that Air Canada was in any way connected with CCFL), it
took no steps to provide CCFL with information necessary to enable it to make an intelligent bid, and indeed suggested
delaying the making of the bid until an offering memorandum had been prepared and provided. In the meantime, by
entering into the letter of intent with OEL, it put itself in a position where it could not negotiate with CCFL or provide
the information requested.

106  On February 28, 1991, the solicitors for CCFL telephoned the receiver and were advised for the first time that
the receiver had made a business decision to negotiate solely with OEL and would not negotiate with anyone else in
the interim.

107 By letter dated March 1, 1991, CCFL advised the receiver that it intended to submit a bid. It set forth the
essential terms of the bid and stated that it would be subject to customary commercial provisions. On March 7, 1991
CCFL and Air Canada, jointly through 922, submitted an offer to purchase Air Toronto upon the terms set forth in the
letter dated March 1, 1991. It included a provision that the offer was conditional upon the interpretation of an inter-
lender agreement which set out the relative distribution of proceeds as between CCFL and the Royal Bank. It is common
ground that it was a condition over which the receiver had no control, and accordingly would not have been acceptable
on that ground alone. The receiver did not, however, contact CCFL in order to negotiate or request the removal of the
condition, although it appears that its agreement with OEL not to negotiate with any person other than OEL expired
on March 6, 1991.

108 The fact of the matter is that by March 7, 1991, the receiver had received the offer from OEL which was
subsequently approved by Rosenberg J. That offer was accepted by the receiver on March 8, 1991. Notwithstanding the
fact that OEL had been negotiating the purchase for a period of approximately 3 months, the offer contained a provision
for the sole benefit of the purchaser that it was subject to the purchaser obtaining "a financing commitment within 45
days of the date hereof in an amount not less than the Purchase Price from the Royal Bank of Canada or other financial
institution upon terms and conditions acceptable to them. In the event that such a financing commitment is not obtained
within such 45 day period, the purchaser or OEL shall have the right to terminate this agreement upon giving written



notice of termination to the vendor on the first Business Day following the expiry of the said period." The purchaser
was also given the right to waive the condition.

109 Ineffect, the agreement was tantamount to a 45-day option to purchase, excluding the right of any other person to
purchase Air Toronto during that period of time and thereafter if the condition was fulfilled or waived. The agreement
was, of course, stated to be subject to court approval.

110  In my opinion, the process and procedure adopted by the receiver was unfair to CCFL. Although it was aware
from December 1990 that CCFL was interested in making an offer, it effectively delayed the making of such offer by
continually referring to the preparation of the offering memorandum. It did not endeavour during the period December
1990 to March 7, 1991, to negotiate with CCFL in any way the possible terms of purchase and sale agreement. In the
result, no offer was sought from CCFL by the receiver prior to February 11, 1991, and thereafter it put itself in the
position of being unable to negotiate with anyone other than OEL. The receiver then, on March §, 1991, chose to accept
an offer which was conditional in nature without prior consultation with CCFL (922) to see whether it was prepared
to remove the condition in its offer.

111  Ido not doubt that the receiver felt that it was more likely that the condition in the OEL offer would be fulfilled
than the condition in the 922 offer. It may be that the receiver, having negotiated for a period of 3 months with OEL,
was fearful that it might lose the offer if OEL discovered that it was negotiating with another person. Nevertheless, it
seems to me that it was imprudent and unfair on the part of the receiver to ignore an offer from an interested party which
offered approximately triple the cash down payment without giving a chance to the offeror to remove the conditions or
other terms which made the offer unacceptable to it. The potential loss was that of an agreement which amounted to
little more than an option in favour of the offeror.

112 In my opinion the procedure adopted by the receiver was unfair to CCFL in that, in effect, it gave OEL the
opportunity of engaging in exclusive negotiations for a period of 3 months, notwithstanding the fact that it knew CCFL
was interested in making an offer. The receiver did not indicate a deadline by which offers were to be submitted, and it
did not at any time indicate the structure or nature of an offer which might be acceptable to it.

113 In his reasons, Rosenberg J. stated that as of March 1, CCFL and Air Canada had all the information that they
needed, and any allegations of unfairness in the negotiating process by the receiver had disappeared. He said:

They created a situation as of March 8, where the receiver was faced with two offers, one of which was acceptable
in form and one of which could not possibly be accepted in its present form. The Receiver acted appropriately in
accepting the OEL offer.

If he meant by "acceptable in form" that it was acceptable to the receiver, then obviously OEL had the unfair advantage
of its lengthy negotiations with the receiver to ascertain what kind of an offer would be acceptable to the receiver. If,
on the other hand, he meant that the 922 offer was unacceptable in its form because it was conditional, it can hardly be
said that the OEL offer was more acceptable in this regard, as it contained a condition with respect to financing terms
and conditions "acceptable to them ."

114 Tt should be noted that on March 13, 1991, the representatives of 922 first met with the receiver to review its offer of
March 7, 1991, and at the request of the receiver, withdrew the inter-lender condition from its offer. On March 14, 1991,
OEL removed the financing condition from its offer. By order of Rosenberg J. dated March 26, 1991, CCFL was given
until April 5, 1991, to submit a bid, and on April 5, 1991, 922 submitted its offer with the inter-lender condition removed.

115 In my opinion, the offer accepted by the receiver is improvident and unfair insofar as the two creditors are
concerned. It is not improvident in the sense that the price offered by 922 greatly exceeded that offered by OEL. In the
final analysis it may not be greater at all. The salient fact is that the cash down payment in the 922 offer con stitutes
proximately two thirds of the contemplated sale price, whereas the cash down payment in the OEL transaction constitutes



approximately 20 to 25 per cent of the contemplated sale price. In terms of absolute dollars, the down payment in the
922 offer would likely exceed that provided for in the OEL agreement by approximately $3 million to $4 million.

116  In Re Beauty Counsellors of Canada Ltd. , supra, Saunders J. said at p. 243 [C.B.R.]:

If a substantially higher bid turns up at the approval stage, the court should consider it. Such a bid may indicate, for
example, that the trustee has not properly carried out its duty to endeavour to obtain the best price for the estate.
In such a case the proper course might be to refuse approval and to ask the trustee to recommence the process.

117 T accept that statement as being an accurate statement of the law. I would add, however, as previously indicated,
that in determining what is the best price for the estate, the receiver or court should not limit its consideration to which
offer provides for the greater sale price. The amount of down payment and the provision or lack thereof to secure
payment of the balance of the purchase price over and above the down payment may be the most important factor to
be considered, and I am of the view that is so in the present case. It is clear that that was the view of the only creditors
who can benefit from the sale of Air Toronto.

118 I note that in the case at bar the 922 offer in conditional form was presented to the receiver before it accepted
the OEL offer. The receiver, in good faith, although I believe mistakenly, decided that the OEL offer was the better
offer. At that time the receiver did not have the benefit of the views of the two secured creditors in that regard. At the
time of the application for approval before Rosenberg J., the stated preference of the two interested creditors was made
quite clear. He found as fact that knowledgeable creditors would not be anxious to rely on contingencies in the present
circumstances surrounding the airline industry. It is reasonable to expect that a receiver would be no less knowledgeable
in that regard, and it is his primary duty to protect the interests of the creditors. In my view, it was an improvident act
on the part of the receiver to have accepted the conditional offer made by OEL, and Rosenberg J. erred in failing to
dismiss the application of the receiver for approval of the OEL offer. It would be most inequitable to foist upon the two
creditors, who have already been seriously hurt, more unnecessary contingencies.

119  Although in other circumstances it might be appropriate to ask the receiver to recommence the process, in my
opinion, it would not be appropriate to do so in this case. The only two interested creditors support the acceptance of
the 922 offer, and the court should so order.

120 Although I would be prepared to dispose of the case on the grounds stated above, some comment should be
addressed to the question of interference by the court with the process and procedure adopted by the receiver.

121 Iam in agreement with the view expressed by McKinlay J.A. in her reasons that the undertaking being sold in this
case was of a very special and unusual nature. As a result, the procedure adopted by the receiver was somewhat unusual.
At the outset, in accordance with the terms of the receiving order, it dealt solely with Air Canada. It then appears that the
receiver contemplated a sale of the assets by way of auction, and still later contemplated the preparation and distribution
of an offering memorandum inviting bids. At some point, without advice to CCFL, it abandoned that idea and reverted
to exclusive negotiations with one interested party. This entire process is not one which is customary or widely accepted
as a general practice in the commercial world. It was somewhat unique, having regard to the circumstances of this case.
In my opinion, the refusal of the court to approve the offer accepted by the receiver would not reflect on the integrity of
procedures followed by court-appointed receivers, and is not the type of refusal which will have a tendency to undermine
the future confidence of business persons in dealing with receivers.

122 Rosenberg J. stated that the Royal Bank was aware of the process used and tacitly approved it. He said it knew
the terms of the letter of intent in February 1991, and made no comment. The Royal Bank did, however, indicate to the
receiver that it was not satisfied with the contemplated price, nor the amount of the down payment. It did not, however,
tell the receiver to adopt a different process in endeavouring to sell the Air Toronto assets. It is not clear from the material
filed that at the time it became aware of the letter of intent that it knew that CCFl was interested in purchasing Air
Toronto.



123 I am further of the opinion that a prospective purchaser who has been given an opportunity to engage in exclusive
negotiations with a receiver for relatively short periods of time which are extended from time to time by the receiver, and
who then makes a conditional offer, the condition of which is for his sole benefit and must be fulfilled to his satisfaction
unless waived by him, and which he knows is to be subject to court approval, cannot legitimately claim to have been
unfairly dealt with if the court refuses to approve the offer and approves a substantially better one.

124 In conclusion, I feel that I must comment on the statement made by Galligan J.A. in his reasons to the effect that
the suggestion made by counsel for 922 constitutes evidence of lack of prejudice resulting from the absence of an offering
memorandum. It should be pointed out that the court invited counsel to indicate the manner in which the problem should
be resolved in the event that the court concluded that the order approving the OEL offer should be set aside. There was
no evidence before the court with respect to what additional information may have been acquired by CCFL since March
8, 1991, and no inquiry was made in that regard. Accordingly, I am of the view that no adverse inference should be drawn
from the proposal made as a result of the court's invitation.

125  For the above reasons I would allow the appeal one set of costs to CCFL-922, set aside the order of Rosenberg
J., dismiss the receiver's motion with one set of costs to CCFL-922 and order that the assets of Air Toronto be sold to
numbered corporation 922246 on the terms set forth in its offer with appropriate adjustments to provide for the delay in
its execution. Costs awarded shall be payable out of the estate of Soundair Corporation. The costs incurred by the receiver
in making the application and responding to the appeal shall be paid to him out of the assets of the estate of Soundair
Corporation on a solicitor-client basis. I would make no order as to costs of any of the other parties or intervenors.
Appeal dismissed.
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APPLICATION by debtor companies for orders approving sales of assets generated through Sales and Investment
Solicitation Process; APPLICATION by trustee of the bonds for order dismissing debtors' application, allowing
bondholders to propose plan of arrangement, and other relief.

B.E. Romaine J.:
I. Introduction

1 The Sanjel debtors seek orders approving certain sales of assets generated through a SISP that was conducted prior to
the debtors filing under the Companies' Creditors Arrangement Act. The proceeds of the sales will be insufficient to fully
payout the secured creditor, and will generate no return to unsecured creditors, including the holders of unsecured Bonds.

2 The Trustee of the Bonds challenged the process under which the SISP was conducted, and the use of what he
characterized as a liquidating CCAA in this situation. He alleged that the use of the CCAA to effect a pre-packaged sale
of the debtors' assets for the benefit of the secured creditor was an abuse of the letter and spirit of the CCAA. He also
alleged that bad faith and collusion tainted the integrity of the SISP.

3 After reviewing extensive evidence and hearing submissions from interested parties, I decided to allow the application
to approve the sales, and dismiss the application of the Trustee. These are my reasons.

II. Facts
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4 On April 4, 2016, the Sanjel Corporation and its affiliates were granted an Initial Order under the Companies'
Creditors Arrangement Act, R.S.C. 1985, c.C-36, as amended. PricewaterhouseCoopers Inc., ("PWC") was appointed as
Monitor of the applicants.

5  Sanjel and its affiliates (the "Sanjel Group" or "Sanjel") provide fracturing, cementing, coiled tubing and reservoir
services to the oil and gas industry in Canada, the United States and Saudi Arabia. Sanjel Corporation, the parent
company, is a private corporation, the shares of which are owned by the MacDonald Group Ltd. It was incorporated
under the Alberta Business Corporations Act in 1980, and its principal executive and registered office is located in Calgary.
Four of the other members of the group were incorporated in Alberta, seven in various American states and three in
offshore jurisdictions.

6 The sole director of all Canadian and US Sanjel companies resides in Calgary, as do all of the officers of these
companies. The affidavit in support of the Initial Order sets out a number of factors relevant to the Sanjel Group's ability
to file under the CCAA and that would be relevant to a determination of a Centre of Main Interest ("COMI") of the
Sanjel Group. In subsequent Chapter 15 proceedings in the United States, the US Court declared COMI to be located
in Canada and the CCAA proceedings to be a "foreign main proceeding." It is clear that the Sanjel Group is a fully
integrated business centralized in Calgary.

7 Sanjel Corporation and Sanjel (USA) Inc. are borrowers under a credit agreement (the "Bank Credit Facility")
dated April 21, 2015 with a banking syndicate (the "Syndicate") led by Alberta Treasury Branches as agent. The total
amount outstanding under the Bank Credit Facility at the time of the CCAA filing was approximately $415.5 million.
The Syndicate has perfected security interests over substantially all of the assets of the Sanjel Group, and is the principal
secured creditor of the Sanjel Group in these CCAA proceedings.

8  On June 18, 2014, Sanjel Corporation issued US $300 million 7.5% Callable Bonds due June 19, 2019. Interest is
payable on the Bonds semi-annually on June 19 and December 19. The Bonds are unsecured. Nordic Trust ASA (the
"Trustee") is the trustee under the Bond Agreement.

9  The Sanjel Group has been severely impacted by the catastrophic drop in global oil and gas prices since mid-2014.
Over the last 18 months, the Sanjel Group has taken aggressive steps to cut costs, including by reducing staffing levels by
more than half. However, by late October, 2015, Sanjel Corporation was in breach of certain covenants under the Bank
Credit Facility. By late December, 2016, the Syndicate was in a position to exercise enforcement rights. In addition, an
interest payment of USD $11,250,000 was due on the Bonds on December 19, 2015. Since late 2015, the Sanjel Group has
been in negotiations with both the Syndicate and two bondholders, Ascribe Capital LLC and Clearlake Capital Group
L.P., (the "Ad Hoc Bondholders"). The Ad Hoc Bondholders hold over 45% of the Bonds.

10 In the fall of 2015, Sanjel Corporation engaged Bank of America Merrill Lynch ("BAML") to identify strategic
partners and attempt to raise additional capital for the Sanjel Group. BAML contacted 28 private equity firms; 19 non-
disclosure agreements were executed and 9 management presentations were made. However, the BAML process did not
result in a successful transaction.

11 In December, 2015, the Ad Hoc Bondholders retained a New York law firm, Fried Frank, as their legal advisor
and Moelis & Company as their financial advisor.

12 On December 10, 2015, Fried Frank conveyed a proposal from the Ad Hoc Bondholders to Sanjel. Under this
proposal, Sanjel would be required to pay the USD $11,250,000 interest payment. Provided that the interest payment was
made, the bondholders would agree to a standstill agreement for the same period as may be agreed with the Syndicate.
In return, the Ad Hoc Bondholders would lend back their pro rata share of that interest payment to Sanjel in return
for secured notes ranking pari passu with the Bank Credit Facility, bearing interest at the same rate as the Bank Credit
Facility plus 2%. The new notes would not be repaid until the Bank Credit Facility was repaid.
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13 The Ad Hoc Bondholders indicated that they would consider acting as standby lenders to Sanjel for the remainder
of the interest payment and would offer the other bondholders the option of lending back their pro-rata share to Sanjel
on the same basis. If they agreed to be standby lenders, the Ad Hoc Bondholders would receive a commitment fee equal
to 10% of their standby commitment, payable in new notes.

14  The proposal letter indicated that the Ad Hoc Bondholders were aware that Sanjel had been engaged in a process to
address liquidity and leverage issues over the past few months, including attempting to raise equity to sell assets. In their
view, Sanjel had exhausted those efforts, and the only remaining option was a deal negotiated with the bondholders.
However, the Ad Hoc Bondholders would only embark on such a process if the December 19, 2015 interest payment
was made.

15 Sanjel rejected the proposal on December 14, 2015. It is noteworthy that the Bank Credit Facility includes a
negative covenant prohibiting Sanjel from granting a security interest over its assets. The Syndicate advised Sanjel that
the Ad Hoc Bondholders' proposal to have their existing unsecured position elevated to rank pari passu with the Bank
Credit Facility was unacceptable, and that it would not provide its consent.

16  On December 15, 2015, the Ad Hoc Bondholders advised counsel to the Syndicate that they wished to work towards
a restructuring, which they envisaged would involve paying down a portion of the Syndicate's debt "in an amount to be
mutually agreed on". They also suggested that Sanjel would implement a rights offering to holders of Bonds and then to
existing equity, with a conversion of the Bonds into new debt and equity.

17 On or about December 15, 2015, the Ad Hoc Bondholders sent Sanjel a draft waiver and standstill agreement,
which required the payment of part of the December 19 interest payment by December 23, 2015 and the payment of
the fees and disbursements of Fried Frank and Moelis in return for arranging for a bondholder meeting to be called to
consider a period of forbearance to March 31, 2016.

18  Fried Frank and Moelis executed Non-Disclosure Agreements ("NDAs") on December 24, 2015, but the Ad Hoc
Bondholders did not, thus not restricting their right to trade the Bonds. Fried Frank and Moelis were granted access to
a Sanjel virtual database ("VDR") on January 9, 2016.

19 By January, 2016, given the prolonged downturn in oil and gas prices, Sanjel's liquidity was limited. Events of
default under the Bank Credit Facility that had occurred as of October 31, 2015 were exacerbated by a cross-default
based on the non-payment of interest under the Bond Agreement. As of January 31, 2016, the Sanjel Group had total
consolidated liabilities of approximately $1.064 billion.

20 Sanjel was facing very significant negative cash flow projections over the next few months. As of early January,
2016, Sanjel's projected cash flows showed that its cash position would deteriorate by more than half as of the first week
of April, 2016, and would be further reduced by anticipated forbearance payments.

21 In the circumstances, Sanjel agreed with the Syndicate to implement a Sales and Investment Solicitation Process
("SISP"). Sanjel states that it hoped that if a SISP was implemented, it might find a transaction that preserved the business
as a going concern, which would maximize stakeholder value and preserve goodwill and jobs.

22 In mid-January, 2016, Sanjel engaged PWC as a proposed Monitor in the event it would become necessary to
file under the CCAA.

23 The SISP was commenced on behalf of Sanjel by its financial advisors, PJT Partners Inc. ("PJT") and Credit Suisse
Securities (CANADA), Inc. ("CS") on January 17, 2016. The advisors contacted prospective bidders, many of whom
had already been identified through the BAML process of late 2015.

24 The process of soliciting non-bidding indications of interest ran from January 17, 2016 to February 22, 2016. On
January 26, 2016, the advisers updated and opened a VDR available to anyone who had signed a NDA. A teaser letter
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was distributed and meetings and conference calls were held with bidders. A process letter was distributed on January
28, 2016. Nine indications of interest were submitted on or about February 22, 2016.

25  Before and during the SISP process, Sanjel was negotiating with both the Syndicate and the Ad Hoc Bondholders
with respect to separate forbearance agreements, and with the Ad Hoc Bondholders with respect to NDAs to be signed
by the Ad Hoc Bondholders. The Ad Hoc Bondholders complain that there was a delay of almost a month before Sanjel's
counsel responded to a mark-up of a NDA provided by Fried Frank, but negotiations were stymied by the Ad Hoc
Bondholders' insistence that the December interest payment be paid. Until this issue was settled, there was no reason to
finalize the NDAs. In addition, it was not until January 29, 2016 that representatives of the Ad Hoc Bondholders advised
Sanjel that they were prepared to be restricted from trading and therefore able to receive confidential information. During
this period of time, the Ad Hoc Bondholders refused to meet with Sanjel management when they travelled to New York
on January 20, 2016.

26 On February 1, 2016, counsel to Sanjel sent counsel to the Ad Hoc Bondholders a copy of the draft forbearance
agreement between the Syndicate and Sanjel, which set out the key dates of the SISP, including the completion of
definitive purchase and sales agreements by March 24, 2016. It would have been clear to the Ad Hoc Bondholders from
this draft that Sanjel was proceeding on a dual track basis, considering both a potential stand-alone restructuring of the
company and a sales process.

27  The Ad Hoc Bondholders made a second proposal to Sanjel on February 2, 2016, very shortly after the NDAs
were signed. This proposal involved the Syndicate recovering a portion of its loan from Sanjel's existing cash reserves
and a rights offering backstopped by the Ad Hoc Bondholders. A portion of the Bonds would be converted into equity.
The December interest payment would have to be paid. Sanjel's management team met with the Ad Hoc Bondholders
and their advisors in New York on February 3, 2016 and Sanjel's team, the Syndicate and its advisors and the Ad Hoc
Bondholders met on February 8, 2016.

28 Sanjel delivered an indicative restructuring term sheet to the Ad Hoc Bondholders on February 12, 2016, as
required by the forbearance agreement that the parties were negotiating. The restructuring term sheet emphasized that
a bondholder-led restructuring would require significant new money, a significant capital commitment and ongoing
capital, with a significant pay-down of the Syndicate's debt.

29  Commencing on February 15, 2016, Sanjel allowed representatives of Alverez and Marsal ("A&M"), advisors to
the Ad Hoc Bondholders, to attend in Calgary and conduct due diligence.

30  On February 18, 2016, Sanjel uploaded to its VDR the final, unsigned versions of the Syndicate Amending and
Forbearance Agreement and the Bondholders Forbearance Agreement.

31  Under the SISP, preliminary, non-binding indications of interest were delivered to the advisors and the company
by February 22, 2016. Six such indications of interest were received, all of which were materially superior to the Ad
Hoc Bondholders proposal of February 2, 2016. The Ad Hoc Bondholders have admitted that they were aware of the
milestones under the SISP and the Bank Forbearance Agreement by mid-February, 2016, although it is clear that their
advisors would have been aware of these milestones from February 1, 2016.

32 Aspart of finalizing the form of Bond Forbearance Agreement, counsel for Sanjel and for the Ad Hoc Bondholders
had negotiated a form of summons that would be used to call a bondholder meeting to consider the agreement. The only
item for consideration to be considered at the meeting was to be the Bond Forbearance Agreement. The plan was to have
2/3 of the bondholders approve and execute the Bond Forbearance Agreement, and then to hold a bondholders meeting.

33 Instead, on February 25, 2016, the Ad Hoc Bondholders caused the Trustee to issue a summons for a meeting
on March 10, 2016 to consider and vote on a) whether to declare the Bonds in default, accelerate them and exercise
remedies, including commencing involuntary bankruptcy proceedings against Sanjel under Chapter 11 of the United
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States Bankruptcy Code, including claims against the MacDonald family and MacBain Properties Ltd., which owns the
business premises that are leased by the Sanjel Group or b) approve the Bond Forbearance Agreement.

34 On March 2, 2016, the Ad Hoc Bondholders submitted a restructuring proposal to Sanjel. This proposal provided
no cash recovery to the Syndicate. Instead, a portion of the debt owed to the Syndicate would be converted to a new
loan and the remainder extinguished, with the Syndicate receiving warrants in a reorganized company. There would
be a Chapter 11 filing and the bondholders would provide a debtor-in-possession ("DIP") facility to rank pari passu

with the Syndicate debt. Bondholders who contributed to the DIP would receive new 2 fien notes for part of their
previous notes, the remainder being extinguished. The DIP facility would be converted into 100% of the equity of the
reorganized company. Sanjel would be required to appoint a Chief Restructuring Officer ("CRO") designated by the
Ad Hoc Bondholders.

35  On March 4, 2016, in a follow-up letter to a telephone meeting on March 3, 2016, US counsel to the Syndicate
wrote to Fried Frank requesting that the March 10 bondholders meeting be adjourned to March 31, 2016. Canadian
counsel to Sanjel made the same request of the Trustee.

36  Also on March 4, 2016, a template Asset Purchase Agreement ("APA") for SISP bidders was posted on the VDRs,
which disclosed a CCAA/Chapter 15 filing with PWC as designated Monitor. This template agreement was available to
the Ad Hoc Bondholders and their advisors.

37  Counsel for the Ad Hoc Bondholders replied on March 5, 2016 that they would advise the Trustee to postpone
the March 10 meeting subject to:

a) a response to their March 2 proposal by March 10, 2016;

b) full disclosure of company records for A&M's representative, "so that [that representative] is ready and best
positioned to commence his duties as Chief Restructuring Officer for the Company".

¢) payment by March 7, 2016 of roughly USD $2.2 million in fees and disbursements for the Ad Hoc Bondholders'
legal and financial advisors.

38 After some negotiation, Sanjel agreed to these terms for an adjournment, other than with respect to a small
deduction in fees and disbursements. Sanjel made it clear that it reserved all rights with respect to the appointment of a
CRO and a filing under Chapter 11, which it would not agree to at that time. On March 8§, 2016 the Trustee confirmed
that the meeting would be postponed to March 31.

39 On March 9, 2016, second round bids under the SISP were received. Five bids were received, all of which were
materially superior to the Ad Hoc Bondholders' March 2, 2016 proposal in terms of cash recovery for the Syndicate.

40  An information update conference for bondholders was scheduled to be held on March 11, 2016, at which Sanjel,
the Trustee and the Ad Hoc Bondholders would provide an update to any bondholder that wished to call in. This was
rescheduled by the Trustee to March 31, 2016.

41  On March 11, 2016, the Syndicate sent the counter-offer required by the postponement of meeting agreement to
the Ad Hoc Bondholders. This counter-proposal made it clear that there would be a CCAA/Chapter 15 process, rather
than a Chapter 11 process. While this counter-proposal is confidential, it is fair to say that the parties were far apart in
their negotiations, particularly with respect to treatment of the Syndicate indebtedness.

42 Also on March 11, 2016, a representative of Sanjel met with A&M's representative and discussed Sanjel's intention
to disclaim certain leases in the anticipated CCAA proceedings.
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43 Following receipt of the second round bids, Sanjel and its advisors identified the top three bidders and began
negotiations with them with the goal of finalizing due diligence and being in a position to execute final APAs on March
24,2016, as indicated in the Bank Forbearance Agreement.

44 In the meantime, Sanjel continued meetings with the A&M representative, who asked for, and was provided with:
a) access to the newly created VDR for second stage bidders/investors in the SISP on March 12, 2016.

b) draft materials relating to the CCAA filing, including current drafts of cash flow projections and drafts of
stakeholder communication regarding the CCAA, on March 21, 2016.

45 On March 20, 2016, the Ad Hoc Bondholders provided Sanjel and the Syndicate with a third restructuring proposal.
This one provided for some paydown of the Syndicate's debt, but involved less than half of that recovery in new money,
about the same amount in debt secured by accounts receivable and a substantial amount of bank debt rolled over into a
new loan. It also provided for a DIP facility to rank pari passu with a new bank credit facility in the event of a liquidation
and the conversion of some bondholder debt into secured notes.

46  On March 23, 2016, counsel for Sanjel requested that the Trustee postpone the bondholder meeting scheduled for
March 31, 2016 to April 14, 2016. He also proposed to set up the requested informational update on March 31, 2016.
On March 25, 2016, counsel for the Trustee consented to this request.

47  In the SISP, final bids were received from the three top bidders on March 24, 2016, with negotiations to continue
on final APAs. On the same day, Sanjel and its advisors hosted a call with A&M and Moelis, during which they walked
through a 13 week cash forecast.

48 On March 31, 2016 the Syndicate and the Ad Hoc Bondholders had discussions with respect to the Ad Hoc
Bondholders' March 20 proposal. In previous correspondence, the Syndicate's counsel had questioned the adequacy of
the proposed DIP financing in the proposal and noted Sanjel's significant cash needs following exit from an insolvency
proceeding, as opposed to the proposal's assumption that there would be better cash flow. At the conclusion of the call,
the Ad Hoc Bondholders indicated that they would provide further modelling with respect to their proposal.

49  On April 3, 2016, Sanjel entered into final APAs with the proposed purchasers, STEP and Liberty. On April 4, 2016,
the Sanjel Group filed for CCAA protection. Counsel for Sanjel Group disclosed that the application was made without
notice to the Ad Hoc Bondholders He submitted that notice would imperil the CCAA proceedings as the bondholders
may, with notice, have pre-empted the CCAA filing by an involuntary filing under Chapter 11. There is no requirement
to give notice to unsecured creditors of a CCAA filing. There are circumstances, and this was one of them, where it is
appropriate to seek an initial order on an ex parte basis:

This may be an appropriate — even necessary — step in order to prevent "creditors from moving to realize on their
claims, essentially a 'stampede to the assets' once creditors learn of the debtor's financial distress": J.P. Sarra, Rescue!
The Companies' Creditors Arrangement Act (2007), at p. 55 ("Rescue!"); see also Algoma Steel Inc., Re (2001), 25
C.B.R. (4th) 194 (Ont. C.A.), at para. 7

50  On April 11, 2016, the Ad Hoc Bondholders presented their fourth proposal for restructuring, not to Sanjel but
to the Syndicate. This proposal increases the amount the bondholders would contribute to Sanjel for new equity, which
would be used to repay a portion of the Syndicate's loan.

51 According to Fried Frank, the Syndicate's counsel responded on April 13, 2016 advising that while they appreciated
the work done by the Ad Hoc Bondholders, the Syndicate preferred the sale route. The Syndicate proposed alternatives
that it might consider involving a higher pay-out of the Syndicate's debt than offered by the April 11, 2016 proposal.
The Ad Hoc Bondholders have not responded.
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52 The Sanjel Group apply for an order approving the sales transactions generated through the SISP, being a sales
agreement between Sanjel and STEP Energy Services Ltd., including an assignment of the sale of the debtor's cementing
assets in favour of 1961531 Alberta Ltd., and a sales agreement between Sanjel and Liberty.

53 The Trustee applied for an order dismissing the application for approval of these transactions, allowing the Ad
Hoc Bondholders to propose a plan of arrangement, lifting the stay to allow the Trustee to commence a Chapter 11 filing
and directing a new Court-monitored SISP, among other applications

I11. Applicable Law

54 Section 36(3) of the CCAA sets out six non-exhaustive factors that must be considered in approving a sale by a
CCAA debtor of assets outside the ordinary course of business. They are:

(a) whether the process leading to the proposed sale was reasonable in the circumstances;
(b) whether the Monitor approved the process leading to the proposed sale;

(c) whether the Monitor filed with the court a report stating that in its opinion the sale would be more beneficial
to creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;
(e) the effects of the proposed sale on creditors and other interested parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their market
value.

55 In this case, the Monitor was not in place at the time of the process leading to the proposed sales, nor at the
time the SISP was commenced. However, the Monitor has given an opinion on the process, which I will consider as
part of my review.

56 Prior to the enactment of section 36, CCAA courts considered what are known as the Soundair principles in
considering approval application, and they are still useful guidelines:

a) Was there a sufficient effort made to get the price at issue? Did the debtor company act improvidently?
b) Were the interests of all parties considered?
c) Are there any questions about the efficacy and integrity of the process by which offers were obtained?
d) Was there unfairness in the working out of the process?

Royal Bank v. Soundair Corp., 1991 CarswellOnt 205 (Ont. C.A.) at para 20.

57  Gascon, J. (as he then was) suggested in AbitibiBowater inc., Re, 2010 QCCS 1742 (C.S. Que.) at paras 70-72 that
a court should give due consideration to two further factors:

a) the business judgment rule, in that a court will not lightly interfere with the exercise of the commercial and
business judgment of the debtor company and the monitor in the context of an asset sale where the marketing and
sale process was fair, reasonable, transparent and efficient; and

b) the weight to be given to the recommendation of the monitor.
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58 Asnoted by Gascon, J., it is not desirable for a bidder to wait to the last minute, even up to a court approval stage,
to submit its best offer. However, a court can consider such an offer, if it is evidence that the debtor company did not
properly carry out its duty to obtain the best price for creditors.

IV. Analysis

59 The Trustee has raised a number of objections to the proposed sales, many of which relate to the factors and
principles set out in section 36 of the CCAA, the Soundair principles and the AbitibiBowater factors:

A. The Trustee submits that the CCAA can only be used to liquidate the assets of a debtor company and distribute
the proceeds where such use is uncontested or where there is clear evidence that the CCAA provides scope for greater
recoveries than would be available on a bankruptcy.

60  Most of the cases relied upon by the Trustee with respect to this submission predate the 2009 enactment of section
36 of the CCAA. While prior to this change to the CCAA, there was some authority that questioned whether the CCAA
should be used to carry out a liquidation of a debtors' assets, there was also authority that accepted this as a proper
use of the statute.

61  An analysis of the pre-section 36 state of the law on this issue, and support for the latter view, is well summarized
in Nortel Networks Corp., Re, [2009] O.J. No. 3169 (Ont. S.C.J. [Commercial List]). As noted by Morawetz, J. at para
28 of that decision, the CCAA is a flexible statute, particularly useful in complex insolvency cases in which the court is
required to balance numerous constituents and myriad interests. This is such a case.

62  Section 36 now provides that a CCAA court may authorize the sale or disposition of assets outside the ordinary
course of business if authorized to do so by court order. There is thus no jurisdictional impediment to the sale of assets
where such sales meet the requisite tests, even in the absence of a plan of arrangement.

63 Morawetz, J in Target Canada Co., Re, 2015 ONSC 303 (Ont. S.C.J.) at paras 32 and 33, describes the change
brought about by section 36:

Prior to the 2009 amendments to the CCAA, Canadian courts accepted that, in appropriate circumstances, debtor
companies were entitled to seek the protection of the CCAA where the outcome was not going to be a going concern
restructuring, but instead, a "liquidation" or wind-down of the debtor companies' assets or business.

The 2009 amendments did not expressly address whether the CCAA could be used generally to wind-down the
business of a debtor company. However, I am satisfied that the enactment of section 36 of the CCAA, which
establishes a process for a debtor company to sell assets outside the ordinary course of business while under CCAA
protection, is consistent with the principle that the CCAA can be a vehicle to downsize or wind-down a debtor
company's business.

See also Re Brainhunter Inc., 2009 CarswellOnt 8207 at para 15.

64 Whether before or after the enactment of section 36, Canadian courts have approved en bloc sales of a debtor
company, recognizing that such sales are consistent with the broad remedial purpose and flexibility of the CCAA.

65 What the provisions of the CCAA can provide in situations such as those facing the Sanjel Group is a court-
supervised process of the execution of the sales, with provision for liquidity and the continuation of the business through
the process provided by interim financing, a Key Employee Retention Plan that attempts to ensure that key employees
are given an incentive to ensure a seamless transition, critical supplier relief that keeps operations functioning pending the
closing of the sales and a process whereby a company with operations in Canada, the United States and internationally is
able to invoke the aid of both Canadian and US courts during the process. It is true that the actual SISP process preceded
the CCAA filing, and I will address that factor later in this decision.
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66  As counsel to the Sanjel Group notes, this type of insolvency proceeding is well-suited to the current catastrophic
downturn of the economy in Alberta, with companies at the limit of their liquidity. It allows a business to be kept together
and sold as a going concern to the extent possible. There have been a number of recent similar filings in this jurisdiction:
the filing in Southern Pacific and Quicksilver are examples.

67  The Monitor supports the sales, and is of the view, supported by investigation into the likely range of forced sale
liquidation recoveries with financial advisors and others with industry knowledge, that a liquidation of assets would not
generate a better result than the consideration contemplated by the proposed sales. The Monitor's investigations were
hampered by the lack of recent sales of similar businesses, but I am satisfied by its thorough report that the Monitor's
investigation of likely recoveries is the best estimate available. A CS estimate provided a different analysis, but I am
satisfied by the evidence that it has little probative value.

68  In summary, this is not an inappropriate use of the CCAA arising from the nature of the proposed sales.
B. The Trustee submits that the proposed sales are the product of a defective SISP conducted outside of the CCAA.

69 It is true that the SISP, and the restructuring negotiations with the Ad Hoc Bondholders, took place prior to the
filing under the CCAA, that this was a "pre-pack" filing.

70 A pre-filing SISP is not of itself abusive of the CCAA. Nothing in the statute precludes it. Of course, a pre-filing
SISP must meet the principles and requirements of section 36 of the CCAA and must be considered against the Soundair
principles. The Trustee submits that such a SISP should be subject to heightened scrutiny. It may well be correct that a
pre-filing SISP will be subject to greater challenges from stakeholders, and that it may be more difficult for the debtor
company to establish that it was conducted in a fair and effective manner, given the lack of supervision by the Court
and the Monitor, who as a court officer has statutory duties.

71  Without prior court approval of the process, conducting a SISP outside of the CCAA means that both the procedure
and the execution of the SISP are open to attack by aggrieved stakeholders and bitter bidders, as has been the case
here. Any evidence or reasonable allegations of impropriety would have to be investigated carefully, whereas in a court-
approved process, comfort can be obtained through the Monitor's review and the Court's approval of the process in
advance. However, in the end, it is the specific details of the SISP as conducted that will be scrutinized.

72 Similar issues were considered in Nelson Education Ltd., Re, 2015 ONSC 5557 (Ont. S.C.J. [Commercial List]) at
paras 31-32, and in Bloom Lake, g.p.l., Re, 2015 QCCS 1920 (C.S. Que.) at para 21.

73 The Trustee submits that the SISP was defective in that its timelines were truncated and that it was destined
not to generate offers that maximized value for all stakeholders. The Trustee filed an affidavit of a representative of
Moelis indicating that it would be typical in a SISP to establish a deadline for non-binding offers one or two months
following commencement of the process, while in this SISP, participants had only 12 to 25 days to evaluate the business
and provide non-binding indications of interest. This opinion did not address the previous BAML process that identified
likely purchasers and thus lengthened the review process for these parties who participated in the first process. The
Trustee's advisor was also critical that the SISP provided only 16 days for final offers, suggesting that it is more typical
to provide two months.

74 While likely correct for normal-course SISP's, this analysis does not take into account the high cash burn situation
of these debtors, nor the deteriorating market. The Moelis opinion suggests that potential purchaser would have a
heightened diligence requirement in the current unfavourable market conditions, requiring extra time for due diligence.
However, despite the speed of the SISP, it appears to have generated a range of bids significantly above liquidation
value. The process was not limited to the SISP, but included the previous BAML process and the negotiations with the
Ad Hoc Bondholders.
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75 The evidence discloses a thorough and comprehensive canvassing of the relevant markets for the debtors and
their assets despite the aggressive timelines. The BAML process identified some interested parties and Sanjel's financial
advisors built on that process by re-engaging with 28 private equity firms that had already expressed interest in these
unique assets as well as identifying new potential purchasers, reaching out to 85 potential buyers.

76  Of those 85 parties, 37 executed NDAs, 25 conducted due diligence and 17 met with the management team. Eight
submitted non-binding indications of interest, five were invited to submit second-round bids and finally the top three
were chosen for the continuation of negotiations to final agreements.

77  While some interested parties may have found the time limits challenging, a reasonable number were able to meet
them and submit bids. I am satisfied from the evidence that, despite a challenging economic environment, the process
was competitive and robust.

78  Talso note the comments of the Monitor in its First Report dated April 12, 2016. While it was not directly involved
in the SISP, the Monitor reports that the financial advisors advised the Monitor, that given the size and complexity of
the Sanjel Group's operations and the time frames involved, all strategic and financial sponsors known to the advisors
were contacted during the SISP and that it is unlikely that extending the SISP time frames in the current market would
have resulted in materially better offers.

79  Based on this advice and the Monitor's observations since its involvement in the SISP from mid-February 2016, the
Monitor is of the opinion that it is highly improbable that another post-filing sales process would yield offers materially
in excess of those received.

80 Finally, I note that the Ad Hoc Bondholders' own March 20 proposal envisaged a pre-packaged CCAA proceedings.
A sales process is only required to be reasonable, not perfect. I am satisfied that this SISP was run appropriately and
reasonably, and that it adequately canvassed the relevant market for the Sanjel Group and its assets.

C. The Ad Hoc Bondholders submit that negotiations among them, the Sanjel Group and the Syndicate were a
sham conducted by Sanjel to delay the Ad Hoc Bondholders from taking action under Chapter 11 while it finalized
the APAs. The Trustee alleges that the SISP has been conducted and the CCAA filing occurred in an atmosphere
tainted by manoeuvring for advantage, bad faith, deception, secrecy, artificial haste and excessive deference by the
Sanjel Group to the Syndicate.

81  These are serious allegations, but they are not supported by the evidence.

82  As the somewhat lengthy history of negotiations establishes, the Ad Hoc Bondholders had almost three months
to present and negotiate restructuring proposals, with access to confidential information afforded to their advisors from
January 9, 2016, weeks before the SISP participants. They presented four proposals, the last one after final bids had been
received in the SISP. Although the final proposal breached the timelines of the SISP process, and could potentially raise
an issue with respect to the integrity of the SISP process, Sanjel, the Syndicate and the prospective purchasers are not
pressing that argument, as they take the position that the final offer is inferior at any rate.

83 These proposals received responses from Sanjel and the Syndicate, and counter proposals were received. The
evidence discloses that, in all proposals and counter proposals, the parties were far apart on a major issue: the extent to
which the Syndicate's debt was to be paid down and how far it was willing to allow a portion to remain at risk.

84  The Ad Hoc Bondholders were aware of the SISP from its commencement, and aware of the timing of the process.
Throughout the SISP, the financial advisors had regular contact with Moelis and Fried Frank and directly with the Ad
Hoc Bondholders. Michael Genereux, the lead partner at PJT with respect to the SISP, has sworn that he believes the
Ad Hoc Bondholders were aware of the SISP and that it was progressing at a rapid pace. He says that he urged the Ad
Hoc Bondholders to accelerate the pace at which they were advancing their restructuring negotiations.
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85 The Ad Hoc Bondholders were aware, or should have been aware, that the Sanjel Group intended a CCAA/
Chapter 15 process from at the latest mid-March, 2016. Their representative from A&M was aware of the possibility of
a CCAA filing from March 4, 2016. Reference to PWC as Monitor under the CCAA was available through the template
APAs from March 4, 2016

86  The Trustee and the Ad Hoc Bondholders submit that the Ad Hoc Bondholders' April 11, 2016 proposal provides
superior recovery to the proposed sales generated by the SISP, that it "implies" a purchase price significantly in excess of
the values generated by the APAs. The proposal, which was made directly to the Syndicate, was rejected by the Syndicate.
It provides less immediate recovery to the Syndicate, and leaves a substantial portion of the Syndicate debt outstanding in
a difficult and highly uncertain economic environment. It fails to address previously-expressed concerns about the need
for capital going forward. The implied value of the proposal appears to rest on assumptions about improved economic
recovery that the Syndicate does not accept or share.

87 Inaddition, the proposal would require at least six months to execute and leaves a number of questions outstanding,
not the least being whether a plan that raises some and not all unsecured debt to secured status would pass muster. The
proposal was rejected by the Syndicate for reasonable and defendable justifications.

88  The Ad Hoc Bondholders describe their proposal as a "germ" of a viable plan. While a germ of a viable plan may
be sufficient to justify the commencement of a CCAA proceeding, it is not comparable to the proposed sales generated
by a reasonably-run and thorough SISP.

89  The Trustee also submits that the Court should not be deterred by the Syndicate's rejection of the proposal, insisting
on its value and citing cases where a creditor's stated intention not to accept a plan did not prevent a CCAA filing from
proceeding. This is a different situation: the Ad Hoc Bondholder's proposals are specific proposals with clear risks of
timing and certainty. It is not up to this Court to second guess the Syndicate's rejection of such a plan, even if inclined
to do so.

90  The Trustee submits that Sanjel did not act in good faith towards the Ad Hoc Bondholders in the period leading
up to the filing. The Trustee notes that, contrary to the terms of the Bond Agreement, Sanjel failed to disclose to the
bondholders that the Syndicate had issued a demand for payment acceleration and a notice of intention to enforce
security pursuant to the terms of the Bankruptcy and Insolvency Act (the "Demand Acceleration and NOI") on March
18, 2016. While this was a contractual breach, the Ad Hoc Bondholders were well aware that Sanjel was in breach of the
Bank Credit Facility, and that the Syndicate was taking steps to enforce its rights in negotiations with Sanjel and the Ad
Hoc Bondholders. The Syndicate, and the Ad Hoc Bondholders, were both careful to preserve their rights of enforcement
in proposals and counter-proposals. In fact, the Syndicate did not exercise its right to set-off, and has allowed Sanjel to
continue to have access to liquidity going into the CCAA process.

91 This failure by Sanjel to advise the Trustee, (and other unsecured creditors that had similar provisions in their
contracts), of this further step by the Syndicate does not constitute a reason to refuse to approve that APAs.

92  The Trustee submits that Sanjel failed to make full and plain disclosure during the initial hearing because it failed
to disclose that in 2015, 62 % of the Sanjel Group's revenue was generated in the United States. Sanjel made extensive
disclosure of its corporate structure and the integration of its business in its initial filing, including the fact that the
Sanjel Group's "nerve centre", management team and treasury and financial functions are largely based in Calgary. The
factors disclosed were more than sufficient to establish jurisdiction for a CCAA filing. The US Court in the Chapter 15
filing found the Sanjel Group's COMI to be in Calgary. The single statistic of 2015 revenue would not have changed
the outcome of the Initial Order.

93  The Trustee's most serious allegation, given its implications for the professional reputations of those involved, is
that Sanjel and its counsel and the Syndicate and its counsel misled the Trustee and the Ad Hoc Bondholders in their
requests for adjournment of the bondholders' meeting, that the correspondence relating to the requests for adjournment
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created an obligation to negotiate in good faith, and that Sanjel and the Syndicate failed to do so. The Trustee and the
Ad Hoc Bondholders allege that Sanjel and the Syndicate were negotiating with the Ad Hoc Bondholders only to gain
time to finalize the APAs and file under the CCAA.

94  Again, this serious allegation is not supported by the evidence. The correspondence relating to the adjournment
requests discloses no promises to hold off proceedings. The letter of request for the first adjournment for counsel to the
Syndicate, while it refers to engaging with the Ad Hoc Bondholders with respect to the March 2, 2016 proposal, stipulates
that in requesting the postponement of the meeting, counsel is not promising any course of action and reserves all rights.

95  The request from counsel to Sanjel refers to the dual track of negotiating a financial restructuring and/or sale of
assets. It speaks of focusing on negotiations for the balance of the month, instead of "prospective enforcement action as
proposed for consideration at the scheduled bondholders meeting," as was threatened by the notice of meeting. The Ad
Hoc Bondholders were well-compensated financially for this adjournment.

96  The second request to adjourn the meeting to April 14, 2016 was similarly without any promise to forbear and
the acceptance of the request by the Trustee did not impose any conditions nor give any reasons for the acceptance. The
representatives of the Ad Hoc Bondholders are knowledgeable and sophisticated with respect to financing and insolvency
matters. They cannot be said to have been misled by the language used in the adjournment requests.

97  The Trustee submits that the CCAA process to date has been engineered to effect a foreclosure in favour of the
Syndicate "to the serious and material prejudice of the Bondholders" and other unsecured creditors.

98  The SISP did not disclose any possibility that, in the current economic climate, the disposition of the assets would
generate even enough to cover the debt owed to the secured creditors. The proposals made by the Ad Hoc Bondholders
did not offer nearly enough to pay out that debt.

99  The views of the Syndicate and its priority rights must be given due consideration: Windsor Machine & Stamping
Ltd., Re, 2009 CarswellOnt 4471 (Ont. S.C.J. [Commercial List]) at para 43.

100 Section 6 of the CCAA requires that any compromise of creditors' rights must be supported by a double majority of
the affected creditors. The Syndicate (as the principal secured creditor group) and the Ad Hoc Bondholders (as unsecured
creditors with other unsecured creditors) would form separate voting classes for the purposes of a vote on any plan of
arrangement. Each class must have a double majority of creditors, representing both two-thirds in value and a majority of
number, voting in support of the plan as a condition precedent to court approval. Thus, the Syndicate holds an effective
"veto" over the approval of any plan proposed by the Ad Hoc Bondholders: SemCanada Crude Co., Re, 2009 ABQB
490 (Alta. Q.B.) at para 22.

101 A noted by the Syndicate, the Ad Hoc Bondholders proposals, including the April 11, 2016 proposal, pose
substantial risk to the Syndicate, and it is under no obligation to support them. There is no evidence that the Syndicate is
acting unreasonably or unfairly in asserting that it would exercise the statutory protection afforded to a secured creditor
under the CCAA; in fact, the evidence is that the Syndicate was willing to consider a less than 100% payout in negotiations
with the Ad Hoc Bondholders. There was however no, agreement as to the extent of the payout and the extent to which
the Syndicate would agree to remain at risk.

102 The prejudice to the bondholders is that they were unable to persuade the secured creditors to compromise
or put its financial interests at risk in order to provide the bondholders with some chance that an improved economic
climate may save this enterprise. As noted, the Syndicate had doubts that the Ad Hoc Bondholder's proposals would
even provide sufficient operating capital to keep the Sanjel Group operating for the months it would take to implement
their proposals.

103 The prejudice, if any, to the Ad Hoc Bondholders is that they were not able to pre-empt the CCAA filing
with a filing under Chapter 11 of the United States Bankruptcy Code, with an automatic stay that, according to US
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bankruptcy law, has worldwide effect. A subsequent CCAA filing could be considered a breach of the stay, and provoke
a jurisdictional issue that would delay proceedings and prove expensive to the Syndicate, improving the Ad Hoc
Bondholders' bargaining position.

104  While there is only hearsay opinion before me with respect to the advantages of a Chapter 11 filing, the Trustee
suggests that under such a filing:

(a) the Liberty and Step APAs would have been subject to market test and to higher and better offers;
(b) Sanjel could confirm a plan without the consent of the Syndicate; and

(c) parties in interest and estate fiduciaries could pursue claims and causes of action against Sanjel, the Syndicate,
Sanjel's equity holders and MacBain.

105 Sanjel cites academic commentary that the cram-down provisions of Chapter 11 require strict compliance so
as not to override the protections and elections available to secured creditors in opposition to a plan that they do not
support. Specifically, if a class of creditors is impaired, the plan must be fair and equitable with respect to that class.

106  This is an issue for the US Courts. However, even if the Chapter 15 filing was replaced by a Chapter 11 filing, the
current CCAA proceedings would not be terminated and any restructuring in the United States would necessarily have
to be coordinated with these CCAA proceedings. Accordingly, the voting requirements for any plan of arrangement or
the requirements for approval of a sale under the CCAA could not be avoided.

D. The Ad Hoc Bondholders were prejudiced in that they were not provided with information regarding the process
and the bids received.

107  The Ad Hoc Bondholders had access to the same information afforded to bidders under the SISP and more. They
were able to make proposals both before and after that process. Their financial advisors were afforded an opportunity
for due diligence, and exercised it.

108  What they did not receive was disclosure of the details of the bids. There was a dispute about whether or not the
Ad Hoc Bondholders could be considered "bidders". While they were not part of the SISP, they certainly had interests
in conflict with the SISP bidders. Had the bids been disclosed to them, there would indeed have been concern over the
integrity of the process, as such disclosure would allow them to tailor their proposals in such a way as to undermine
the bids.

109 The Ad Hoc Bondholders were aware that they would not be given copies of the bids by mid-February, 2016 when
the Bondholders Forbearance Agreement was settled, as it included a provision clarifying that they were not entitled to
any pricing or bidder information from the SISP.

110 The Bond Forbearance Agreement also recognized that, while Sanjel would negotiate in good faith with the Ad
Hoc Bondholders, nothing restricted its ability to enter into or conduct negotiations with respect to potential sales or
other transactions. It was only on March 14, 2016 that the Ad Hoc Bondholders requested third party bid information.

111 The Ad Hoc Bondholders were not improperly denied access to information, and would not have been entitled
to know details of the third party bids.

V. Conclusion

112 I am satisfied by the evidence before me that the factors set out in section 36(3) of the CCAA and Soundair favour
the approval of the proposed sales. Specifically:
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(a) the process, while not conducted under the CCAA, was nevertheless reasonable in the circumstances, as
established by the evidence. It was brief, but not unreasonably brief, given the previous BAML process, current
economic climate and the deteriorating financial position of the Sanjel Group;

(b) while the Monitor was not directly involved and did not actively participate in the SISP process prior to February
24, 2016, the Monitor has reviewed the process and is of the opinion that the SISP was a robust process run fairly
and reasonably, and that sufficient efforts were made to obtain the best price possible for the Sanjel Group's assets
in that process. I agree with the Monitor's assessment from my review of the evidence.

It is the Monitor's view, based on (i) the advice of CS and PJT, (ii) the nature of the Sanjel Group's operations and
assets, (ii1) the market conditions over the past year, (iv) the proposals received in the context of the SISP and from
the Ad Hoc Bondholders, (v) the current ongoing depressed condition of the market and (vi) the underlying value
of the Sanjel Group's assets, it is highly improbably that another post-filing sales process would yield offers for the
Canadian and U.S. operations materially in excess of the values contained in the STEP and Liberty APAs.

I accept the Monitor's opinion in that regard, and nothing in my review of the evidence and the submissions of
interested parties causes me to doubt that opinion.

(c) The Monitor has provided an opinion that the proposed sales are more beneficial to creditors than a sale or
disposition under bankruptcy.

(d) Creditors, other than trade creditors, were consulted and involved in the process.

(e) While the sales provide no return to any creditor other than the Syndicate, I am satisfied that all other viable
or reasonable options were considered. While there is no guarantee of further employment arising from the sale,
there is the prospect that since the business will continue to operate until the sale, there will be an opportunity for
employment for Sanjel employees with the new enterprises, and an opportunity for suppliers to continue to supply
them.

(f) I am satisfied from the evidence that the consideration to be received for the assets is reasonable and fair.
I therefore approve the sale approval and vesting orders sought by the Sanjel Group.
VI. Postscript

113 On May 9, 2016, before these reasons were released, I received a copy of a letter dated May 5, 2016 from Fried
Frank on behalf of the Ad Hoc Bondholders addressed to Canadian and US counsel for the Sanjel Group, the Monitor,
the Syndicate and the prospective purchasers. In extravagant language, the Ad Hoc Bondholders state that they have
become aware of information that the addressees are "duty bound" to bring to the attention of the Courts as officers
of the Courts. That information is that Shane Hooker has been designated to lead the Canadian cementing operations
when the STEP sale closes, according to a STEP press release. Evidently, Mr. Hooker is married to the daughter of Dan
MacDonald, the chairman of Sanjel's board, and is the sister of Darin MacDonald, who was Chief Executive Officer of
Sanjel and head of the restructuring committee.

114 The letter asserts the following:

a) There are "substantial and material" connections between STEP and the MacDonald family. It appears that the
basis for this statement is that Mr. Hooker is married to Mr. MacDonald's daughter and an employee and "executive
in residence" of ARC Financial Corp., STEP's financial sponsor in the sale;
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b) Mr. Hooker is "an intimate beneficiary of all that is and all that belongs to the MacDonald family." In subsequent
correspondence with the Monitor, it appears that the Ad Hoc Bondholders have no evidence to support this
allegation;

¢) Mr. Hooker is "the loyal son-in-law and brother-in-law" of the MacDonald family. Again, the Ad Hoc
Bondholders admit that they have no information to support this allegation;

d) By reason of Mr. Hooker's relationship with the "MacDonald family", the proposed STEP transaction and the
entirety of the SISP process "is tainted and worse". "(O)ur clients have every reason to believe the substance, of self-
dealing and deception of the highest order";

e) "Mr. Hooker's personal and professional ties to the MacDonald family raise the spectre that all at hand is and has
been a thinly-veiled scheme between the Company and the Syndicate and their advisors to deliver, on the one hand,
an adequate recovery to the Syndicate and, on the other hand, Sanjel's Canadian assets back into the hands of the
MacDonald family thereby working a substantial forfeiture of value to the Bondholders and all other unsecured
creditors of the Company".

115  The letter repeats previous allegations that the SISP was "driven by self-interest and self-dealing", "riddled with
conflicts of interest," "inappropriate and flawed in every respect", "chilled, inadequate" and "not conducted in good faith
and efforts were undertaken to mislead and misdirect the company's stakeholders". It alleges:

a) "That none of this has been brought to the attention of the Courts and all parties in interest is reprehensible at
best and has all indicia of fraudulent intent and purpose."

b) "Be advised that with respect to each and all of you and each and all of your respective clients as well as with
respect to STEP, Liberty and any and all funding sources and sponsors for each, our clients herby reserve all of their
rights and remedies with respect to any and all claims and causes of action of every kind and nature whatsoever
whether such claims and causes of action are grounded in contract, tort, equity, statute and otherwise including,
but not limited to, any and all breach of fiduciary duties, civil conspiracy, tortious interference and lender liability."

c¢) "... the efforts to continue with malfeasance wrapped in the cloak of SISP and CCAA by each and all of you and
your clients must stop now. As above, the Courts and others should and must be informed, the failure to do so is
and will be a misrepresentation and fraud on the Courts."

116  The letter comments that "(w)hen Justice Romaine is in receipt of the information, she will have reason and basis
and we believe that Her Ladyship will be constrained, to vacate the order."

117 The Monitor took immediate action to investigate these serious allegations of fraud, misrepresentation, conspiracy
and collusion, requesting urgent responses from counsel for Sanjel, the Syndicate, Mr. MacDonald, PJT and CS.
Relevant witnesses were contacted and follow-up questions directed. The Monitor was also in contact with Fried Frank
to determine the source of the allegations, and what investigation had been undertaken by Fried Frank or the Ad Hoc
Bondholders to verify or support their allegations.

118 On Saturday, May 7, 2016, Fried Frank made the further allegation that potential bidders in the SISP were
provided with forecasts that were far worse than actual results in order to facilitate the alleged fraud and conspiracy.
The Monitor added this allegation to its investigation.

119  The Monitor was satisfied by its rapid but thorough investigations that:

a) Mr. Hooker and Mr. MacDonald have been estranged for the last two and a half-years, and have had no
communication on any personal or business matters;
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b) Mr. Hooker left Sanjel in March, 2014 and began working for ARC Financial in the fall of 2015 to assist ARC
in an unrelated transaction. ARC is a large private investor focussed on energy, which provides financing through
a number of funds financed by from third party investors. ARC is the primary financial stakeholder in the STEP
acquisition. No one from the MacDonald family has an ownership position in ARC, nor are any of them investors
in any ARC funds. Mr. Hooker has no involvement in ARC's fundraising efforts or fund deployment and he has
no ownership interest in ARC;

¢) Mr. MacDonald had no involvement in the negotiation of the STEP APA, other than attendance as a Sanjel
representative at three meetings between November 2015 and January 2016, before the SISP was commenced;

d) Mr. Crilly as CFO of Sanjel (and later CRO) led the SISP process for Sanjel, while Mr. MacDonald concentrated
on attempting to find a buyer for the whole company;

¢) The senior Mr. MacDonald has not had an active role in Sanjel's management for years, was not involved in the
SISP and does not own shares in STEP or ARC;

f) Mr. Hooker's involvement with the SISP and negotiations with STEP was limited to conducting on-site diligence
on behalf of STEP;

g) Sanjel has no direct or indirect ownership interest or other financial interest in ARC, STEP, the newly formed
company that will be purchasing the cementing assets or any other entity owned or controlled by ARC;

h) No consideration was provided to Mr. Hooker or either Mr. MacDonald in connection with the STEP APA;

1) In the opinion of many of those who provided responses, the relationship between Mr. Hooker and Mr.
MacDonald had an adverse effect, if anything, on the merits of the STEP bid. The advisors and the Syndicate repeat
their previous position that the STEP offer, in combination with the Liberty offer, was materially superior to any
en bloc bid or combination of bids, and was supported on the basis of its economic merits.

120 This information was largely confirmed by a number of sources. The Monitor did not obtain sworn statements,
nor conduct any kind of discovery process. It did not present the information in its Sixth Report to the Court as evidence,
but as a report on its investigation to determine whether there was any probative value to the Ad Hoc Bondholders'
allegations.

121 When the Monitor was unable to find any real evidence to support the allegations, other than the bare fact that
Mr. Hooker is an employee of ARC and is married to Mr. MacDonald's sister, it asked the Ad Hoc Bondholders if
they had any supporting evidence. The substance of counsel to the Ad Hoc Bondholders' response is that there is an
appearance of inappropriate dealing (arising from the relationship), and that it was up to the Monitor to investigate this.

122 The Ad Hoc Bondholders instead provided the Monitor with a list of additional questions that they wish the
Monitor to investigate through sworn statements subject to cross-examination. These questions appear designed to elicit
some evidence that may support the Ad Hoc Bondholder's speculations.

123 The Monitor cannot be faulted for failing to obtain sworn evidence from relevant parties. The allegations were
made after approval of the APAs in the context of tight timelines to the closing of the transactions and the risk of
losing the recommended sales transactions. If the Monitor had discovered anything that would give any legitimacy
to the allegations, or raise any doubt about the integrity of the SISP, it may have been appropriate to direct further
investigation, including sworn evidence. However, mere speculation resting on a family relationship is insufficient to
require the Monitor to undertake further expensive investigation or to conduct a fishing expedition. This is particularly
the case as there is no real evidence that Mr. Hooker's prospective employment will benefit either Mr. MacDonald or
Sanjel in any way, or Mr. Hooker himself, other than the offer of employment.
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124 This is not a case where evidence that should be presented in affidavit form has been incorporated improperly
into a Monitor's report. The Monitor decided, quite properly, that at this stage of the process, a quick investigation to
determine whether there was any real basis for the Ad Hoc Bondholders complaint was warranted. This investigation
has satisfied the Monitor that, other than the fact that Mr. Hooker is indeed Mr. MacDonald's brother-in-law, there
is no evidence of collusion between them, Mr. MacDonald was not involved in the STEP APA, Mr. Hooker was in no
position to influence that STEP APA and no evidence that Mr. Hooker or the "MacDonald family" will profit in any
way from the STEP APA, other than Mr. Hooker's offer of employment.

125 Given the lack of any indicia that there is any basis for the Ad Hoc Bondholders' speculations of fraud or
conspiracy, there is no reason for this Court to require the Monitor to take further steps to investigate the allegations,
which appear to be thinly veiled and reckless attempts to delay and obfuscate the process.

126 With respect to the allegations that potential bidders were provided with forecasts far worse than actual results in
order to facilitate the alleged fraud and conspiracy, the Monitor has reviewed the forecasts and the variances from the
forecasts provided during the SISP to actuals. The Monitor reports that these relate to collection of accounts receivable
and payment of accounts payable. The actual collection of receivables was better than forecasted for the months of
March and April. However, the Monitor understands that is a temporary timing variance based on earlier collection of
receivables and does not represent a permanent improvement in Sanjel's actual cash position.

127 Thus, the Monitor is of the view that the allegations by the Ad Hoc Bondholders with respect to forecasts being
far worse than actual results lack merit.

128 T accept the Monitor's advice on this issue.

129  With respect to disclosure, the Monitor was not aware of the connection between STEP and the company alleged
in the Fried Frank letter. The Monitor has reported that it did not become aware of anything that would support or
substantiate the allegations since its involvement in the SISP process after February 24, 2016.

130 The Ad Hoc Bondholders'allegations are in essence that the SISP was structured to achieve a preferential outcome
for the MacDonald family through the familial connections between Mr. Hooker and the MacDonald family. If a sale
of assets of a debtor company is to be made to a person related to the debtor, the Court may only approve the sale if
it is satisfied that:

(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who are not related to the
debtor company; and

(b) the consideration to be received is superior to the consideration that would be received under any other offer
made in accordance with the process leading to the proposed sale: CCAA section 36(4).

131 A related party pursuant to section 36(5) is defined to include certain categories of persons, and neither Mr.
Hooker, his wife or either Mr. MacDonald fall into these categories.

132 There is no evidence or indication that any member of the "MacDonald family" will benefit from the STEP APA,
other than Mr. Hooker's offer of employment. I am therefore satisfied that section 36(3) is not applicable to the STEP
or the Liberty transactions and that no disclosure of any relationship was necessary before the APAs were approved.

133 Even if disclosure had been made, given the evidence before me with respect to the SISP process and the offers
received, I would have been satisfied the requirements of section 36(3) were met.

134 In conclusion, the allegations of the Ad Hoc Bondholders do not change my decision with respect to approval of
the APAs. I see no reason why the Monitor should continue its investigation.
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135  The issue of who should bear the cost of the investigation into these allegations is reserved.

Debtors" application granted; trustee's application dismissed.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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Newbould J.:

1 The applicants Nelson Education Ltd. ("Nelson") and Nelson Education Holdings Ltd. sought and obtained
protection under the CCAA on May 12, 2015. They now apply for approval of the sale of substantially all of the assets
and business of Nelson to a newly incorporated entity to be owned indirectly by Nelson's first ranked secured lenders
(the "first lien lenders") pursuant to a credit bid made by the first lien agent. Nelson also seeks ancillary orders relating to
the sale. The effect of the credit bid, if approved, is that the second lien lenders will receive nothing for their outstanding
loans.

2 RBCisone of 22 first lien lenders, a second lien lender and agent for the second lien lenders. At the time of its motion
to replace the Monitor, RBC did not accept that the proposed sale should be approved. RBC now takes no position on
the sale approval motion other than to oppose certain ancillary relief sought by the applicants. RBC also has moved for
an order that certain amounts said to be owing to it and their portion of a consent fee should be paid by Nelson prior to
the completion of the sale. The applicants and the first lien lenders oppose the relief sought by RBC.

Nelson business

3 Nelson is a Canadian education publishing company, providing learning solutions to universities, colleges, students,
teachers, professors, libraries, government agencies, schools, professionals and corporations across the country.

4  The business and assets of Nelson were acquired by an OMERS entity and certain other funds from the Thomson
Corporation in 2007 together with U.S. assets of Thomson for U.S. $7.75 billion, of which US$550 million was attributed
to the Canadian business. The purchase was financed with first lien debt of approximately US$311.5 million and second
lien debt of approximately US$171.3 million.

5 The maturity date under the first lien credit agreement was July 3, 2014 and the maturity date under the second lien
credit agreement was July 3, 2015. Nelson has not paid the principal balances owing under either loan. It paid interest
on the first lien credit up to the filing of this CCAA application. It has paid no interest on the second lien credit since
April 2014. As of the filing date, Nelson was indebted in the aggregate principal amounts of approximately US$269
million, plus accrued interest, costs and fees, under the first lien credit agreement and approximately US$153 million,
plus accrued interest, costs and fees, under the second lien credit agreement.

6  Because these loans are denominated in U.S. dollars, the recent decline in the Canadian dollar against the United
States dollar has significantly increased the Canadian dollar balance of the loans. Nelson generates substantially all of its
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revenue in Canadian dollars and is not hedged against currency fluctuations. Based on an exchange rate of CAD/USD
of 1.313, as of August 10, 2015, the Canadian dollar principal balances of the first and second lien loans are $352,873,910
and $201,176,237.

7  According to Mr. Greg Nordal, the CEO of Nelson, the business of Nelson has been affected by a general decline
in the education markets over the past few years. Notwithstanding the industry decline over the past few years, Nelson
has maintained strong EBITDA over each of the last several years.

Discussions leading to the sale to the first lien lenders

8 In March 2013, Nelson engaged Alvarez & Marsal Canada Securities ULC ("A&M"), the Canadian corporate finance
arm of Alvarez & Marsal to assist it in reviewing and considering potential strategic alternatives. RBC, the second lien
agent also engaged a financial advisor in March 2013 and the first lien steering committee engaged a financial advisor
in June 2013. RBC held approximately 85% of the second lien debt.

9 Commencing in April 2013, Nelson and its advisors entered into discussions with stakeholders including the RBC as
second lien agent, the first lien steering committee and their advisors. Nelson sought to achieve as its primary objective a
consensual transaction that would be supported by all of the first lien lenders and second lien lenders. These discussions
took place until September 2014. No agreement with the first lien lenders and second lien lenders was reached.

10 In April 2014, Nelson and the second lien lenders agreed to two extensions of the cure period under the second lien
credit agreement in respect of the second lien interest payment due on March 31, 2014, to May 30, 2014. In connection
with these extensions, Nelson made a partial payment of US$350,000 in respect of the March interest payment and paid
certain professional fees of the second lien lenders. Nelson requested a further extension of the second lien cure period
beyond May 30, 2014, but the second lien lenders did not agree. Thereafter, Nelson defaulted under the second lien credit
agreement and failed to make further interest payments to the second lien lenders.

11 The first lien credit agreement matured on July 3, 2014. On July 7, 2014, Nelson proposed an amendment and
extension of that agreement and solicited consent from its first lien lenders. RBC, as one of the first lien lenders was
prepared to consent to the Nelson proposal, being a consent and support agreement, but no agreement was reached with
the other first lien lenders and it did not proceed.

12 In September, 2014, Nelson proposed in a term sheet to the first lien lenders a transaction framework for a
sale or restructuring of the business on the terms set out in a term sheet dated September 10, 2014 and sought their
support. In connection with the first lien term sheet, Nelson entered into a first lien support agreement with first lien
lenders representing approximately 88% of the principal amounts outstanding under the first lien credit agreement. The
consenting first lien lenders comprised 21 of the 22 first lien lenders, the only first lien lender not consenting being RBC.
Consent fees of approximately US$12 million have been paid to the consenting first lien lenders.

13 The first lien term sheet provided that Nelson would conduct a comprehensive and open sale or investment sales
process (SISP) to attempt to identify one or more potential purchasers of, or investors in, the Nelson business on terms
that would provide for net sale or investment proceeds sufficient to pay in full all obligations under the first lien credit
agreement or that was otherwise acceptable to first lien lenders holding at least 66 2/3% of the outstanding obligations
under the first lien credit agreement. If such a superior offer was not identified pursuant to the SISP, the first lien lenders
would become the purchaser and purchase substantially all of the assets of Nelson in exchange for the conversion by all
of the first lien lenders of all of the debt owing to them under the first lien credit agreement into a new first lien term
facility and for common shares of the purchaser.

14 In September 2014, the company engaged A&M to assist with the SISP. By that time, A&M had been advising the
Company for over 17 months and had gained an understanding of the Nelson Business and the educational publishing
industry. The SISP was structured as a two-phase process.
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15 Phase 1 involved (i) contacting 168 potential purchasers, including both financial and strategic parties located
in Canada, the United States and Europe, and 11 potential lenders to ascertain their potential interest in a transaction,
(i1) initial due diligence and (iii) receipt by Nelson of non-binding letters of interest ("LOIs"). The SISP provided that
interested parties could propose a purchase of the whole or parts of the business or an investment in Nelson.

16  Seven potential purchasers submitted LOIs under phase 1, six of which were offers to purchase substantially all of
the Nelson business and one of which was an offer to acquire only the K-12 business. Nelson reviewed the LOIs with the
assistance of its advisors, and following consultation with the first lien steering committee and its advisors, invited five
of the parties that submitted LOIs to phase 2 of the SISP. Phase 2 of the SISP involved additional due diligence, data
room access and management presentations aimed at completion of binding documentation for a superior offer.

17 Three participants submitted non-binding offers by the deadline of December 19, 2014, two of which were for the
purchase of substantially all of the Nelson business and one of which was for the acquisition of the K-12 business. All
three offers remained subject to further due diligence and reflected values that were significantly below the value of the
obligations under the first lien credit agreement.

18 On December 19, 2014, one of the participants advised A&M that it required additional time to complete and
submit its offer, which additional time was granted. An offer was subsequently submitted but not ultimately advanced
by the bidder.

19  Nelson, with the assistance of its advisors, maintained communications throughout its restructuring efforts with
Cengage Learnings, the company that has the U.S. business that was sold by Thomson and which is a key business partner
of Nelson. Cengage submitted an expression of interest for the higher education business that, even in combination with
the offer received for the K-12 business, was substantially lower than the amount of the first lien debt. In February 2015,
Cengage and Nelson terminated discussions about a potential sale transaction.

20 Ultimately, phase 2 of the SISP did not result in a transaction that would generate proceeds sufficient to repay
the obligations under the first lien credit agreement in full or would otherwise be supported by the first lien lenders.
Accordingly, with the assistance of A&M and its legal advisors, and in consultation with the first lien steering committee,
Nelson determined that it should proceed with the sale transaction pursuant to the first lien support agreement.

Sale transaction

21 The sale transaction is an asset purchase. It will enable the Nelson business to continue as a going concern. It
includes:

(a) the transfer of substantially all of Nelson's assets to a newly incorporated entity to be owned indirectly by
the first lien lenders;

(b) the assumption by the purchaser of substantially all of Nelson's trade payables, contractual obligations and
employment obligations incurred in the ordinary course and as reflected in its balance sheet, excluding some
obligations including the obligations under the second lien credit agreement and an intercompany promissory
note of approximately $102.3 million owing by Nelson to Nelson Education Holdings Ltd.;

(c) an offer of employment by the purchaser to all of Nelson's employees; and

(d) a release by the first lien lenders of all of the indebtedness owing under the first lien credit agreement in
exchange for: (i) 100% of the common shares of a newly incorporated entity that will own 100% of the common
shares of the purchaser, and (ii) the obligations under a new US$200 million first lien term facility to be entered
into by the Purchaser.
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22 The relief sought by the applicants apart from the approval of the sale transaction involves ancillary relief, including
authorizing the distribution from Nelson's cash on hand to the first lien lenders of outstanding fees and interest, effecting
mutual releases of parties associated with the sale transaction, and deeming a shareholders' rights agreement to bind all
shareholders of the purchaser. This ancillary relief is opposed by RBC.

Analysis
(i) Sale approval

23 RBC says it takes no position on the sale, although it opposes some of the terms and seeks an order paying the
second lien lenders their pre-filing interest and expense claims. Whether RBC is entitled to raise the issues that it has
requires a consideration of the intercreditor agreement of July 5, 2007 made between the agents for the first lien lenders
and the second lien lenders.

24 Section 6.1(a) of the intercreditor agreement provides that the second lien lenders shall not object to or oppose
a sale and of the collateral and shall be deemed to have consented to it if the first lien claimholders have consented to
it. It provides:

The Second Lien Collateral Agent on behalf of the Second Lien Claimholders agrees that it will raise no objection or

oppose a sale or other disposition of any Collateral free and clear of its Liens and other claims under Section 363 of
the Bankruptcy Code (or any similar provision of any other Bankruptcy Law or any order of a court of competent
jurisdiction) if the First Lien Claimholders have consented to such sale or disposition of such assets and the Second

Lien Collateral Agent and each other Second Lien Claimholder will be deemed to have consented under Section 363
of the Bankruptcy Code (or any similar provision of any other Bankruptcy Law or any order of a court of competent
jurisdiction) to any sale supported by the First Lien Claimholders and to have released their Liens in such assets.

(underlining added)

25  Section 6.11 of the intercreditor agreement contained a similar provision. RBC raises the point that for these two
sections to be applicable, the first lien claimholders must have consented to the sale, and that the definition of first lien
claimholders means that all of the first lien lenders must have consented to the sale. In this case, only 88% of the first
lien lenders consented to the sale, the lone holdout being RBC. The definition in the intercreditor agreement of first lien
claimholder is as follows:

"First Lien Claimholders" means, at any relevant time, the holders of First Lien Obligations at that time, including
the First Lien Collateral Agent, the First Lien Lenders, any other "Secured Party" (as defined in the First Lien Credit
Agreement) and the agents under the First Lien Loan Documents.

26 The intercreditor agreement is governed by the New York law and is to be construed and enforced in accordance
with that law. The first lien agent filed an opinion of Allan L. Gropper, a former bankruptcy judge in the Southern
District of New York and undoubtedly highly qualified to express proper expert opinions regarding the matters in issue.
Mr. Gropper did not, however, discuss the principles of interpretation of a commercial contract under New York law,
and in the absence of such evidence, I am to take the law of New York so far as contract interpretation is concerned as
the same as our law. In any event, New York law regarding the interpretation of a contract would appear to be the same
as our law. See Cruden v. Bank of New York, 957 F.2d 961 (U.S. C.A. 2nd Cir. 1992) and Rainbow v. Swisher, 72 N.Y.2d
106, 531 N.Y.S. 775, 527 N.E.2d 258 (U.S. N.Y. Ct. App. 1988). Mr. Gropper did opine that the sections in question

are valid and enforceable in accordance with their terms. '

27  The intercreditor agreement, like a lot of complex commercial contracts, appears to have a hodgepodge of terms
piled on, or added to, one another, with many definitions and exceptions to exceptions. That is what too often appears
to happen when too many lawyers are involved in stirring the broth. It is clear that there are many definitions, including
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a reference to First Lien Lenders, which is defined to be the Lenders as defined in the First Lien Loan Documents,
which is itself a defined term, meaning the First Lien Credit Agreement and the Loan Documents. The provisions of the
first lien credit agreement make clear that the Lenders include all those who have lent under that agreement, including
obviously RBC.

28 Under section 8.02(d) of the first lien credit agreement, more than 50% of the first lien lenders (the "Required
Lenders") may direct the first lien agent to exercise on behalf of the first lien lenders all rights and remedies available to.
In this case 88% of the first lien lenders, being all except RBC, directed the first lien agent to credit bid all of the first lien
debt. This credit bid was thus made on behalf of all of the first lien lenders, including RBC.

29 While the definition of First Lien Claimholders is expansive and refers to both the First Lien Collateral Agent
(the first lien agent) and the First Lien Lenders, suggesting a distinction between the two, once the Required Lenders
have caused a credit bid to be made by the First Lien Collateral Agent, RBC in my view is taken to have supported the
sale that is contemplated by the credit bid.

30 It follows that RBC is deemed under section 6.11 of the intercreditor agreement to have consented to the sale
supported by the first lien claimholders. It is nevertheless required that I determine whether the sale and its terms should
be approved. It is also important to note that no sale agreement has been signed and it awaits an order approving the
form of Asset Purchase Agreement submitted by Nelson in its motion materials.

31 Thisisanunusual CCAA case. It involves the acquisition of the Nelson business by its senior secured creditors under
a credit bid made after a SISP conducted before any CCAA process and without any prior court approval of the SISP
terms. The result of the credit bid in this case will be the continuation of the Nelson business in the hands of the first lien
lenders, a business that is generating a substantial EBITDA each year and which has been paying its unsecured creditors
in the normal course, but with the extinguishment of the US $153 million plus interest owed to the second lien lenders.

32 Liquidating CCAA proceedings without a plan of arrangement are now a part of the insolvency landscape in
Canada, but it is usual that the sale process be undertaken after a court has blessed the proposed sale methodology with
a monitor fully participating in the sale process and reporting to the court with its views on the process that was carried

out? . None of this has occurred in this case. One issue therefore is whether the SISP carried out before credit bid sale

that has occurred involving an out of court process can be said to meet the Soundair 3 principles and that the credit bid
sale meets the requirements of section 36(3) of the CCAA.

33 I have concluded that the SISP and the credit bid sale transaction in this case does meet those requirements, for
the reasons that follow.

34 Alvarez & Marsal Canada Inc. was named the Monitor in the Initial Order over the objections of RBC, but shortly
afterwards on the come-back motion by RBC, was replaced as Monitor by FTT Consulting Inc. The reasons for this
change are contained in my endorsement of June 2, 2015. There was no suggestion of a lack of integrity or competence
on the part of A&M or Alvarez & Marsal Canada Inc. In brief, the reason was that A&M had been retained by Nelson in
2013 as a financial advisor in connection with its debt situation, and in September 2014 had been retained to undertake
the SISP process that has led to the sale transaction to the first lien lenders. I did not consider it right to put Alvarez &
Marsal Canada Inc. in the position of providing independent advice to the Court on the SISP process that its affiliate
had conducted, and that it would be fairer to all concerned that a different Monitor be appointed in light of the fact that
the validity of the SISP process was going to be front and centre in the application of Nelson to have the sale agreement
to the first lien lenders approved. Accordingly FTT was appointed to be the Monitor.

35  FTI did a thorough review of all relevant facts, including interviewing a large number of people involved. In its
report to the Court the Monitor expressed the following views:

WestlawNext.canaba Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.



Nelson Education Ltd., Re, 2015 ONSC 5557, 2015 CarswellOnt 13576
2015 ONSC 5557, 2015 CarswellOnt 13576, 258 A.C.W.S. (3d) 465, 29 C.B.R. (6th) 140

(a) The design of the SISP was typical of such marketing processes and was consistent with processes that have
been approved by the courts in many CCAA proceedings;

(b) The SISP allowed interested parties adequate opportunity to conduct due diligence, both A&M and
management appear to have been responsive to all requests from potentially interested parties and the timelines
provided for in the SISP were reasonable in the circumstances;

(c) The activities undertaken by A&M were consistent with the activities that any investment banker or sale
advisor engaged to assist in the sale of a business would be expected to undertake;

(d) The selection of A&M as investment banker would not have had a detrimental effect on the SISP or the
value of offers;

(e) Both key senior management and A&M were incentivised to achieve the best value available and there was
no impediment to doing so;

(f) The SISP was undertaken in a thorough and professional manner;

(g) The results of the SISP clearly demonstrate that none of the interested parties would, or would be likely
to, offer a price for the Nelson business that would be sufficient to repay the amounts owing to the first lien
lenders under the first lien credit agreement

(h) The SISP was a thorough market test and can be relied on to establish that there is no value beyond the
first lien debt.

The Monitor expressed the further view that:

(a) There is no realistic prospect that Nelson could obtain a new source of financing sufficient to repay the
first lien debt;

(b) An alternative debt restructuring that might create value for the second lien lenders is not a viable alternative
at this time;

(c) There is no reasonable prospect of a new sale process generating a transaction at a value in excess of the
first lien debt;

(d) It does not appear that there are significant operational improvements reasonably available that would
materially improve profitability in the short-term such that the value of the Nelson business would increase to
the extent necessary to repay the first lien debt and, accordingly, there is no apparent benefit from delaying
the sale of the business.

Soundair established factors to be considered in an application to approve a sale in a receivership. These factors

have widely been considered in such applications in a CCAA proceeding. They are:

(a) whether sufficient effort has been made to obtain the best price and that the receiver or debtor (as applicable)
has not acted improvidently;

(b) whether the interests of all parties have been considered;
(c) the efficacy and integrity of the process by which offers have been obtained; and

(d) whether there has been unfairness in the working out of the process.
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38  These factors are now largely mirrored in section 36(3) of the CCAA that requires a court to consider a number of
factors, among other things, in deciding to authorize a sale of a debtor's assets. It is necessary to deal briefly with them.

(a) Whether the process leading to the proposed sale or disposition was reasonable in the circumstances. In
this case, despite the fact that there was no prior court approval to the SISP, I accept the Monitor's view that
the process was reasonable.

(b) Whether the monitor approved the process leading to the proposed sale or disposition. In this case there
was no monitor at the time of the SISP. This factor is thus not strictly applicable as it assumes a sale process
undertaken in a CCAA proceeding. However, the report of FTI blessing the SISP that took place is an
important factor to consider.

(c) Whether the monitor filed with the court a report stating that in its opinion the sale or disposition would be
more beneficial to the creditors than a sale or disposition under a bankruptcy. The Monitor did not make such
a statement in its report. However, there is no reason to think that a sale or disposition under a bankruptcy
would be more beneficial to the creditors. The creditors negatively affected could not expect to fare better in
a bankruptcy.

(d) The extent to which the creditors were consulted. The first lien steering committee was obviously
consulted. Before the SISP, RBC, the second lien lenders' agent, was consulted and actively participated in
the reconstruction discussions. I take it from the evidence that RBC did not actively participate in the SISP, a
decision of its choosing, but was provided some updates.

(e) The effects of the proposed sale or disposition on the creditors and other interested parties. The positive
effect is that all ordinary course creditors, employees, suppliers and customers will be protected. The effect on
the second lien lenders is to wipe out their security and any chance of their loans being repaid. However, apart
from their being deemed to have consented to the sale, it is clear that the second lien lenders have no economic
interest in the Nelson assets except as might be the case some years away if Nelson were able to improve its
profitability to the point that the second lien lenders could be paid something towards the debt owed to them.
RBC puts this time line as perhaps five years and it is clearly conjecture. The first lien lenders however are not
obliged to wait in the hopes of some future result. As the senior secured creditor, they have priority over the
interests of the second lien lenders.

There are some excluded liabilities and a small amount owing to former terminated employees that will not be
paid. As to these the Monitor points out that there is no reasonable prospect of any alternative solution that
would provide a recovery for those creditors, all of whom rank subordinate to the first lien lenders.

(f) Whether the consideration to be received for the assets is reasonable and fair, taking into account their
market value. The Monitor is of the view that the results of the SISP indicate that the consideration is fair
and reasonable in the circumstances and that the SISP can, and should, be relied on for the purposes of such a
determination. There is no evidence to the contrary and I accept the view of the Monitor.

39  In the circumstances, taking into account the Soundair factors and the matters to be considered in section 36(3) of
the CCAA, I am satisfied that the sale transaction should be approved. Whether the ancillary relief should be granted
is a separate issue, to which I now turn.

(ii) Ancillary claimed relief
(a) Vesting order
40  The applicants seek a vesting order vesting all of Nelson's right, title and interest in and to the purchased assets in

the purchaser, free and clear of all interests, liens, charges and encumbrances, other than the permitted encumbrances
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and assumed liabilities contemplated in the Asset Purchase Agreement. It is normal relief given in an asset sale under
the CCAA and it is appropriate in this case.

(b) Payment of amounts to first lien lenders

41  Asacondition to the completion of the transaction, Nelson is to pay all accrued and unpaid interest owing to the
first lien lenders and all unpaid professional fees of the first lien agent and the first lien lenders outstanding under the
first lien credit agreement. RBC does not oppose this relief.

42 If the cash is not paid out before the closing, it will be an asset of the purchaser as all cash on hand is being acquired
by the purchaser. Thus the first lien lenders will have the cash. However, because the applicant is requesting a court
ordered release by the first lien lenders of all obligations under the first lien credit agreement, the unpaid professional fees
of the first lien agent and the first lien lenders that are outstanding under the first lien credit agreement would no longer
be payable after the closing of the transaction. Presumably this is the reason for the payment of these prior to the closing.

43  These amounts are owed under the provisions of the first lien credit agreement and have priority over the interests of
the second lien lenders under the intercreditor agreement. However, on June 2, 2015 it was ordered that pending further
order, Nelson was prevented from paying any interest or other expenses to the first lien lenders unless the same payments
owing to the second lien lenders. Nelson then chose not to make any payments to the first lien lenders. It is in effect now
asking for an order nunc pro tunc permitting the payments to be made. I have some reluctance to make such an order,
but in light of no opposition to it and that fact that it is clear from the report of the Monitor that there is no value in
the collateral for the second lien lenders, the payment is approved.

(¢) Releases

44  The applicants request an order that would include a broad release of the parties to the Asset Purchase Agreement
as well as well as other persons including the first lien lenders.

45  The Asset Purchase Agreement has not been executed. In accordance with the draft approval and vesting order
sought by the applicants, it is to be entered into upon the entry of the approval and vesting order. The release contained in
the draft Asset Purchase Agreement in section 5.12 provides that the parties release each other from claims in connection
with Nelson, the Nelson business, the Asset Purchase Agreement, the transaction, these proceedings, the first lien support
agreement, the supplemental support agreement, the payment and settlement agreement, the first lien credit agreement
and the other loan documents or the transactions contemplated by them. Released parties are not released from their
other obligations or from claims of fraud. The release also does not deal with the second lien credit agreement or the
second lien lenders.

46  The first lien term sheet made a part of the support agreement contained terms and conditions, but it stated that they
would not be effective until definitive agreements were made by the applicable parties and until they became effective.
One of the terms was that there would be a release "usual and customary for transactions of this nature", including a
release by the first lien lenders in connection with "all matters related to the Existing First Lien Credit Agreement, the
other Loan Documents and the transactions contemplated herein". RBC was not a party to the support agreement or
the first lien term sheet.

47 The release in the Asset Purchase Agreement at section 5.12 provides that "each of the Parties on behalf of
itself and its Affiliates does hereby forever release...". "Affiliates" is defined to include "any other Person that directly
or indirectly...controls...such Person". The party that is the purchaser is a New Brunswick numbered company that will
be owned indirectly by the first lien lenders. What instructions will or have been given by the first lien lenders to the
numbered company to sign the Asset Purchase Agreement are not in the record, but I will assume that the First Lien
Agent has or will authorize it and that RBC as a first lien lenders has not and will not authorize it.
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48  Releases are a feature of approved plans of compromise and arrangement under the CCAA. The conditions for
such a release have been laid down in ATB Financial v. Metcalfe & Mansfield Alternative Investments Il Corp., 2008
ONCA 587 (Ont. C.A.) at paras. 43 and 70. Third party releases are authorized under the CCAA if there is a reasonable
connection between the third party claim being compromised in the plan and the restructuring achieved by the plan. In
Metcalfe, Blair J.A. found compelling that the claims to be released were rationally related to the purpose of the plan
and necessary for it and that the parties who were to have claims against them released were contributing in a tangible

and realistic way to the plan4 .

49  While there is no CCAA plan in this case, I see no reason not to consider the principles established in Metcalfe
when considering a sale such as this under the CCAA, with any necessary modifications due to the fact that it is not
a sale pursuant to a plan. The application of those principles dictates in my view that the requested release by the first
lien lenders should not be ordered.

50  The beneficiaries of the release by the first lien lenders are providing nothing to the first lien lenders in return for
the release. The substance of the support agreement was that Nelson agreed to try to fetch as much as it could through
a SISP but that if it could not get enough to satisfy the first lien lenders, it agreed to a credit bid by the first lien lenders.
Neither Nelson nor the first lien agent or supplemental first lien agent or any other party gave up anything in return for
a release from the first lien lenders. So far as RBC releasing a claim that it may have as a first lien lender against the
other first lien lenders, nothing has been provided to RBC by the other first lien lenders in return for such a release. RBC
as a first lien lender would be required to give up any claim it might have against the other parties to the release for any
matters arising prior to or after the support agreement while receiving nothing in return for its release.

In the circumstances, I decline to approve the release by the first lien lenders requested by the applicants to be included
in the approval and vesting order.

(d) Stockholders and Registration Rights Agreement

51  The applicants seek to have a Stockholders and Registration Rights Agreement declared effective and binding on
all persons entitled to receive common shares of Purchaser Holdco in connection with the transaction as though such
persons were signatories to the Stockholders and Registration Rights Agreement.

52 The Stockholders and Registration Rights Agreement is a contract among the purchaser's parent company,
Purchaser Holdco, and the holders of Purchaser Holdco's common shares. After implementation of the transaction,
the first lien lenders will be the holders of 100% of the shares of Purchaser Holdco. The Stockholders and Registration
Rights Agreement was negotiated and agreed to by Purchaser Holdco and the First Lien Steering Committee (all first lien
lenders except RBC). The First Lien Steering Committee would like RBC to be bound by the agreement. The evidence
of this is in the affidavit of Mr. Nordal, the President and CEO of Nelson, who says that based on discussions with Mr.
Chadwick, the First Lien Steering Committee requires that all of the first lien lenders to be bound to the terms of the
Stockholders and Registration Rights Agreement. This is of course double hearsay as Mr. Chadwick acts for Nelson
and not the First Lien Steering Committee.

The effect of what is being requested is that RBC as a shareholder of Purchaser Holdco would be bound to some
shareholder agreement amongst the shareholders of Purchaser Holdco. While the remaining 88% of the shareholders of
Purchaser Holdco might want to bind RBC, I see nothing in the record that would justify such a confiscation of such
shareholder rights. I agree with RBC that extending the Court's jurisdiction in these CCAA proceedings and exercising it
to assist the purchaser's parent company with its corporate governance is not appropriate. The purchaser and its parent
company either have the contractual right to bind all first lien lenders to terms as future shareholders, or they do not.
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RBC Motion
(a) Second lenders' pre-filing interest and second lien agent's fees

53 RBC seeks an order that directing Nelson to pay to RBC in its capacity as the second lien agent the second lien
interest outstanding at the filing date of CDN$1,316,181.73 and the second lien fees incurred prior to the filing date of
US$15,365,998.83.

54 Mr. Zarnett in argument conceded that these amounts are owed under the second lien credit agreement. There are
further issues, however, being (i) whether they continue to be owed due to the intercreditor agreement (ii) whether RBC
is entitled under the intercreditor agreement to request the payment and (iii) whether RBC is entitled to be paid these
under the intercreditor agreement before the first lien lenders are paid in full.

55 There is a distinction between a lien subordination agreement and a payment subordination agreement. Lien
subordination is limited to dealings with the collateral over which both groups of lenders hold security. It gives the senior
lender a head start with respect to any enforcement actions in respect of the collateral and ensures a priority waterfall
from the proceeds of enforcement over collateral. It entitles second lien lenders to receive and retain payments of interest,
principal and other amounts in respect of a second lien obligation unless the receipt results from an enforcement step
in respect of the collateral. By contrast, payment subordination means that subordinate lenders have also subordinated
in favour of the senior lender their right to payment and have agreed to turn over all money received, whether or not

derived from the proceeds of the common collateral > The intercreditor agreement is a lien subordination agreement,
as stated in section 8.2.

56  Nelson and the first lien agent say that RBC has no right to ask the Court to order any payments to it from the cash
on hand prior to the closing of the transaction. They rely on the language of section 3.1(a)(1) that provides that until the
discharge of the first lien obligations, the second lien collateral agent will not exercise any rights or remedies with respect
to any collateral, institute any action or proceeding with respect to such remedies including any enforcement step under
the second lien documents. RBC says it is not asking to enforce its security rights but merely asking that it be paid what
it is owed and is permitted to receive under the intercreditor agreement, which does not subordinate payments but only
liens. It points to section 3.1(c) that provides that:

(c) Notwithstanding the foregoing (i.e. section 3.1(a)(1)) the Second Lien Collateral Agent and any Second Lien
Claimholder may (1)... and may take such other action as it deems in good faith to be necessary to protect its
rights in an insolvency proceeding" and (4) may file any... motions... which assert rights... available to unsecured
creditors...arising under any insolvency... proceeding.

57 My view of the intercreditor agreement language and what has occurred is that RBC has not taken enforcement
steps with respect to collateral. It has asked that payments owing to it under the second lien credit agreement up to the
date of filing be paid.

58  Payment of what the second lien lenders are entitled to under the second lien credit agreement is protected under
the intercreditor agreement unless it is as the result of action taken by the second lien lenders to enforce their security.
Section 3.1(f) of the intercreditor agreement provides as follows:

(f) Except as set forth is section 3.1(a) and section 4 to the extent applicable, nothing in this Agreement shall
prohibit the receipt by the Second Lien Collateral Agent or any Second Lien Claimholders of the required payments

of interest, principal and other amounts owed in respect of the Second Lien Obligations or receipt of payments
permitted under the First Lien Loan Documents, including without limitation, under section 7.09(a) of the First
Lien Credit Agreement, so long as such receipt is not the direct or indirect result of the exercise by the Second Lien

Collateral Agent or any Second Lien Claimholders of rights or remedies as a secured creditor (including set off) or

enforcement in contravention of this Agreement. ... (underlining added).
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59  Section 3.1(a) prohibits the second lien lenders from exercising any rights or remedies with respect to the collateral
before the first liens have been discharged. Section 4 requires any collateral or proceeds thereof received by the first lien
collateral agent from a sale of collateral to be first applied to the first lien obligations and requires any payments received
by the second lien lenders from collateral in connection with the exercise of any right or remedy in contravention of the
agreement must be paid over to the first lien collateral agent.

60 It do not agree with the first lien collateral agent that payment to RBC before the sale closes of amounts owing pre-
filing under the second lien credit agreement would be in contravention of section 4.1. That section deals with cash from
collateral being received by the first lien collateral agent in connection with a sale of collateral, and provides that it shall
be applied to the first lien obligations until those obligations have been discharged. In this case, the cash on hand before
any closing will not be received by the first lien collateral agent at all. It will be received after the closing by the purchaser.

61 The first lien collateral agent has made a credit bid on behalf of the first lien lenders. Pursuant to section 3.1(b), that
credit bid is deemed to be an exercise of remedies with respect to the collateral held by the first lien lenders. Under the last
paragraph of section 3.1(c), until the discharge of the first lien obligations has occurred, the sole right of the second lien
collateral agent and the second lien claimholders with respect to the collateral is to hold a lien on the collateral pursuant
to the second lien collateral documents and to receive a share of the proceeds thereof, if any, after the discharge of the
first lien obligations has occurred. That provision is as follows:

Without limiting the generality of the foregoing, unless and until the discharge of the First Lien Obligations has
occurred, except as expressly provided in Sections 3.1(a), 6.3(b) and this Section 3.1(c), the sole right of the Second
Lien Collateral Agent and the Second Lien Claimholders with respect to the Collateral is to hold a Lien of the
Collateral pursuant to the Second Lien Collateral Documents for the period and to the extend granted therein and
to receive a share of the proceeds thereof, if any, after the Discharge of First Lien Obligations has occurred.

62  RBC points out that its rights under section 3.1(f) to receive payment of amounts owing to the second lien lenders
is not subject to section 3.1(¢c) at all. It is not suggested by the first lien collateral agent that this is a drafting error, but
it strikes me that it may be. The provision at the end of section 3.1(c) is inconsistent with section 3.1(f) as section 3.1(c)
is not an exception to section 3.1(f).

63 Both the liens of the first lien lenders and the second lien lenders are over all of the assets of Nelson. Cash is one
of those assets. Therefore if payment were now made to RBC from that cash, the cash would be paid to RBC from the
collateral for amounts owing under the second lien credit agreement before the obligations to the first lien lenders were
discharged. The obligations to the first lien lenders will be discharged when the sale to the purchaser takes place and
the first lien obligations are cancelled.

64  There is yet another provision of the intercreditor agreement that must be considered. It appears to say that if a
judgment is obtained in favour of a second lien lender after exercising rights as an unsecured creditor, the judgment is
to be considered a judgment lien subject to the intercreditor agreement for all purposes. Section 3.1(e) provides:

(e) Except as otherwise specifically set forth in Sections 3.1(a) and (d), the Second Lien Collateral Agent and the
Second Lien Claimholders may exercise rights and remedies as unsecured creditors against the Company or any
other Grantor that has guaranteed or granted Liens to secure the Second Lien Obligations in accordance with the
terms of the Second Lien Loan Documents and applicable law; provided that in the event that any Second Lien
Claimholder becomes a judgment creditor in respect of Collateral as a result of its enforcement of its rights as an
unsecured creditor with respect to the Second Lien Obligations, such judgment Lien shall be subject to the terms of
this Agreement for all purposes (including in relation to the First Lien Obligations) as the other Liens securing the
Second Lien Obligations are subject to this Agreement. (Emphasis added).

65  What exactly is meant by a "judgment Lien" is not stated in the intercreditor agreement and is not a defined term.
If an order is made in this CCAA proceeding that the pre-filing obligations to the second lien collateral agent are to be
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paid from the cash on hand that Nelson holds, is that a "judgment Lien" meaning that it cannot be exercised before the
first lien obligations are discharged? In this case, as the first lien obligations will be discharged as part of the closing of
the transaction, does that mean that once the order is made approving the sale and the transaction closes, the cash on
hand will go to the purchaser and the judgment Lien will not be paid? It is not entirely clear. But the section gives some
indication that a judgment held as a result of the second lien agent exercising rights as an unsecured creditor cannot be
used to attach collateral contrary to the agreement if the first lien obligations have not been discharged.

66 I have been referred to a number of cases in which statements have been made as to the need for the priority
of secured creditors to be recognized in CCAA proceedings, particularly when distributions have been ordered. While
in this case we are not dealing with a distribution generally to creditors, the principles are well known and undisputed.
However, in considering the priorities between the first and second lien holders in this case, the intercreditor agreement
is what must govern, even with all of its warts.

67 In this case, the cash on hand held by Nelson is collateral, and subject to the rights of the first lien lenders in
that collateral. An order made in favour of RBC as second lien agent would reduce that collateral. The overall tenor
of the intercreditor agreement, including section 3.1(e), leads me to the conclusion that such an order in favour of RBC
should not be made. I do say, however, that the issue is not at all free from doubt and that no credit should be given
to those who drafted and settled the intercreditor agreement as it is far from a model of clarity. I decline to make the
order sought by RBC.

68 I should note that RBC has made a claim that that Nelson and the first lien lenders who signed the First Lien
Support Agreement acted in bad faith and disregarded the interests of the second lien lenders under the intercreditor
agreement. RBC claims that the first lien lenders induced Nelson to breach the second lien credit agreement and that
this breach resulted in damages to the second lien agent in the amounts of US$15,365,998.83 on account of interest and
CDNS$1,316,181.73 on account of fees. RBC says that these wrongs should be taken into account in considering whether
the credit bid should be accepted and that the powers under section 11 of the CCAA should be exercised to order these
amounts to be paid to RBC as second lien agent.

69 Idecline to do so. No decision on this record could be possibly be made as to whether these wrongs took place. The
claim for inducing breach of contract surfaced in the RBC factum filed just two days before the hearing and it would be
unfair to Nelson or the first lien lenders to have to respond without the chance to fully contest these issues. Moreover,
even the release sought by the applicants would not prevent RBC or any second lien lender from bringing an action for
wrongs committed. RBC is able to pursue relief for these alleged wrongs in a separate action.

(b) Consent fee

70  The first lien lenders who signed the First Lien Support Agreement were paid a consent fee. That agreement, and
particularly the term sheet made a part of it, provided that those first lien lenders who signed the agreement would be
paid a consent fee.

71 RBC contends that because the consent fee was calculated for each first lien lender that signed the First Lien
Support Agreement on the amount of the loans that any consenting first lien lenders held under the first lien credit
agreement, the consent fee was paid on account of the loans and thus because all first lien lenders were to be paid equally
on their loans on a pro rata basis, RBC is entitled to be paid its share of the consent fees.

72 Section 2.14 of the first lien credit agreement provides in part, as follows:

If, other than as expressly provided elsewhere herein, any Lender shall obtain on account of the Loans made by it, or
the participations in L/C Obligations and Swing Line Loans held by it, any payment (whether voluntary, involuntary,
through the exercise of any right of setoff, or otherwise) in excess of its ratable share (or other share contemplated
hereunder) thereof, such Lender shall immediately (a) notify the Administrative Agent of such fact, and (b) purchase
from the other Lenders such participations in the Loans made by them and/or such subparticipations in the
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participations in L/C Obligations or Swing Line Loans held by them, as the case may be, as shall be necessary to
cause such purchasing Lender to share the excess payment in respect of such Loans or such participations, as the
case may be, pro rata with each of them ... [emphasis added].

73 RBC says that while the section refers to a first lien lender obtaining a payment "on account” of its loan, U.S.
authorities under the U.S. Bankruptcy Code have held that the words "on account of" do not mean "in exchange for"
but rather mean "because of." As the consent payments are calculated on the amount of the loan of any first lien lender
who signed the term sheet, RBC says that they were made because of their loan and thus RBC is entitled to its share of
the consent fees that were paid by virtue of section 2.14 of the first lien credit agreement.

74 I do not accept that argument. The consent fees were paid because the consenting first lien lenders signed the
First Lien Support Agreement. The fact that their calculation depended on the amount of the loan made by each
consenting first lien lender does not mean they were made because of the loan. RBC declined to sign the First Lien
Support Agreement and is not entitled to a consent fee.

Conclusion

75  An order is to go in accordance with these reasons. As there has been mixed success, there shall be no order as

to costs.

Company's motion granted; bank's motion dismissed.
Footnotes
1 I do not think that Mr. Gropper's views on what particular sections of the agreement meant is the proper subject of expert

opinion on foreign law. Such an expert should confine his evidence to a statement of what the law is and how it applies
generally and not express his opinion on the very facts in issue before the court. See my comments in Nortel Networks Corp.,
Re (2014), 20 C.B.R. (6th) 171 (Ont. S.C.J. [Commercial List]) para. 103.

2 See Nortel Networks Corp., Re (2009), 55 C.B.R. (5th) 229 (Ont. S.C.J. [Commercial List]) at paras. 35-40 and Brainhunter
Inc., Re, [2009] O.J. No. 5207 (Ont. S.C.J. [Commercial List]) at paras. 12-13.

3 Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.).

4 This case does not involve a plan under the CCAA. One of the reasons for this may be that pursuant to section 6.9(b) of
the intercreditor agreement, in the event the applicants commence any restructuring proceeding in Canada and put forward
a plan, the applicants, the first lien lenders and the second lien lenders agreed that the first lien lenders and the second lien
lenders should be classified together in one class. The second lien lenders agreed that they would only vote in favour of a plan
if it satisfied one of two conditions, there was no contractual restriction on their ability to vote against a plan.

5 See 65 A.B.A. Bus Law. 809-883 (May 2010).

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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Evidence --- Documentary evidence — Privilege as to documents — Miscellaneous documents

Confidentiality order was necessary in this case because disclosure of confidential documents would impose serious risk
on important commercial interest of Crown corporation and there were no reasonable alternative measures to granting
of order — Confidentiality order would have substantial salutary effects on Crown corporation's right to fair trial and on
freedom of expression — Deleterious effects of confidentiality order on open court principle and freedom of expression
would be minimal — Salutary effects of order outweighed deleterious effects — Canadian Environmental Assessment
Act, S.C. 1992, c. 37, s. 5(1)(b) — Federal Court Rules, 1998, SOR/98-106, R. 151, 312.

Practice --- Discovery — Discovery of documents — Privileged document — Miscellaneous privileges

Confidentiality order was necessary in this case because disclosure of confidential documents would impose serious risk
on important commercial interest of Crown corporation and there were no reasonable alternative measures to granting
of order — Confidentiality order would have substantial salutary effects on Crown corporation's right to fair trial and on
freedom of expression — Deleterious effects of confidentiality order on open court principle and freedom of expression
would be minimal — Salutary effects of order outweighed deleterious effects — Canadian Environmental Assessment
Act, S.C. 1992, c. 37, s. 5(1)(b) — Federal Court Rules, 1998, SOR/98-106, R. 151, 312.

Practice --- Discovery — Examination for discovery — Range of examination — Privilege — Miscellaneous privileges
Confidentiality order was necessary in this case because disclosure of confidential documents would impose serious risk
on important commercial interest of Crown corporation and there were no reasonable alternative measures to granting
of order — Confidentiality order would have substantial salutary effects on Crown corporation's right to fair trial and on
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freedom of expression — Deleterious effects of confidentiality order on open court principle and freedom of expression
would be minimal — Salutary effects of order outweighed deleterious effects — Canadian Environmental Assessment
Act, S.C. 1992, c. 37, s. 5(1)(b) — Federal Court Rules, 1998, SOR/98-106, R. 151, 312.

Preuve --- Preuve documentaire — Confidentialité en ce qui concerne les documents — Documents divers

Ordonnance de confidentialité était nécessaire parce que la divulgation des documents confidentiels menacerait
gravement l'intérét commercial important de la société d'Etat et parce qu'il n'y avait aucune autre option raisonnable
que celle d'accorder 'ordonnance — Ordonnance de confidentialité aurait des effets bénéfiques considérables sur le droit
de la société d'Etat a un procés équitable et 4 la liberté d'expression — Ordonnance de confidentialité n'aurait que des
effets préjudiciables minimes sur le principe de la publicité des débats et sur la liberté d'expression — Effets bénéfiques de
I'ordonnance I'emportaient sur ses effets préjudiciables — Loi canadienne sur I'évaluation environnementale, L.C. 1992,
c. 37, art. 5(1)b) — Régles de la Cour fédérale, 1998, DORS/98-106, r. 151, 312.

Procédure --- Communication de la preuve — Communication des documents — Documents confidentiels — Divers
types de confidentialité

Ordonnance de confidentialité était nécessaire parce que la divulgation des documents confidentiels menacerait
gravement l'intérét commercial important de la société d'Etat et parce qu'il n'y avait aucune autre option raisonnable
que celle d'accorder 'ordonnance — Ordonnance de confidentialité aurait des effets bénéfiques considérables sur le droit
de la société d'Etat a un procés équitable et 4 la liberté d'expression — Ordonnance de confidentialité n'aurait que des
effets préjudiciables minimes sur le principe de la publicité des débats et sur la liberté d'expression — Effets bénéfiques de
I'ordonnance l'emportaient sur ses effets préjudiciables — Loi canadienne sur l'évaluation environnementale, L.C. 1992,
c. 37, art. 5(1)b) — Régles de la Cour fédérale, 1998, DORS/98-106, r. 151, 312.

Procédure --- Communication de la preuve — Interrogatoire préalable — Etendue de l'interrogatoire — Confidentialité
— Divers types de confidentialité

Ordonnance de confidentialité était nécessaire parce que la divulgation des documents confidentiels menacerait
gravement l'intérét commercial important de la société d'Etat et parce qu'il n'y avait aucune autre option raisonnable
que celle d'accorder l'ordonnance — Ordonnance de confidentialité aurait des effets bénéfiques considérables sur le droit
de la société d'Etat a un procés équitable et 4 la liberté d'expression — Ordonnance de confidentialité n'aurait que des
effets préjudiciables minimes sur le principe de la publicité des débats et sur la liberté d'expression — Effets bénéfiques de
I'ordonnance l'emportaient sur ses effets préjudiciables — Loi canadienne sur 1'évaluation environnementale, L.C. 1992,
c. 37, art. 5(1)b) — Régles de la Cour fédérale, 1998, DORS/98-106, r. 151, 312.

The federal government provided a Crown corporation with a $1.5 billion loan for the construction and sale of two
CANDU nuclear reactors to China. An environmental organization sought judicial review of that decision, maintaining
that the authorization of financial assistance triggered s. 5(1)(b) of the Canadian Environmental Assessment Act. The
Crown corporation was an intervenor with the rights of a party in the application for judicial review. The Crown
corporation filed an affidavit by a senior manager referring to and summarizing confidential documents. Before cross-
examining the senior manager, the environmental organization applied for production of the documents. After receiving
authorization from the Chinese authorities to disclose the documents on the condition that they be protected by a
confidentiality order, the Crown corporation sought to introduce the documents under R. 312 of the Federal Court Rules,
1998 and requested a confidentiality order. The confidentiality order would make the documents available only to the
parties and the court but would not restrict public access to the proceedings.

The trial judge refused to grant the order and ordered the Crown corporation to file the documents in their current form,
or in an edited version if it chose to do so. The Crown corporation appealed under R. 151 of the Federal Court Rules,
1998 and the environmental organization cross-appealed under R. 312. The majority of the Federal Court of Appeal
dismissed the appeal and the cross-appeal. The confidentiality order would have been granted by the dissenting judge.
The Crown corporation appealed.

Held: The appeal was allowed.

Publication bans and confidentiality orders, in the context of judicial proceedings, are similar. The analytical approach to
the exercise of discretion under R. 151 should echo the underlying principles set out in Dagenais v. Canadian Broadcasting
Corp.,[1994] 3 S.C.R. 835 (S.C.C.). A confidentiality order under R. 151 should be granted in only two circumstances,
when an order is needed to prevent serious risk to an important interest, including a commercial interest, in the

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0005845&cite=LCCA1992&originatingDoc=I10b717d3ca7b63f0e0440003ba0d6c6d&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0005845&cite=LCCA1992&originatingDoc=I10b717d3ca7b63f0e0440003ba0d6c6d&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0005845&cite=LCCA1992&originatingDoc=I10b717d3ca7b63f0e0440003ba0d6c6d&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994402443&pubNum=0005156&originatingDoc=I10b717d3ca7b63f0e0440003ba0d6c6d&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994402443&pubNum=0005156&originatingDoc=I10b717d3ca7b63f0e0440003ba0d6c6d&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41, 2002 CSC 41,...
2002 SCC 41, 2002 CSC 41, 2002 CarswellNat 822, 2002 CarswellNat 823...

context of litigation because reasonable alternative measures will not prevent the risk, and when the salutary effects
of the confidentiality order, including the effects on the right of civil litigants to a fair trial, outweigh its deleterious
effects, including the effects on the right to free expression, which includes public interest in open and accessible court
proceedings.

The alternatives to the confidentiality order suggested by the Trial Division and Court of Appeal were problematic.
Expunging the documents would be a virtually unworkable and ineffective solution. Providing summaries was not a
reasonable alternative measure to having the underlying documents available to the parties. The confidentiality order
was necessary in that disclosure of the documents would impose a serious risk on an important commercial interest of
the Crown corporation, and there were no reasonable alternative measures to granting the order.

The confidentiality order would have substantial salutary effects on the Crown corporation's right to a fair trial and
on freedom of expression. The deleterious effects of the confidentiality order on the open court principle and freedom
of expression would be minimal. If the order was not granted and in the course of the judicial review application the
Crown corporation was not required to mount a defence under the Canadian Environmental Assessment Act, it was
possible that the Crown corporation would suffer the harm of having disclosed confidential information in breach of
its obligations with no corresponding benefit to the right of the public to freedom of expression. The salutary effects of
the order outweighed the deleterious effects.

Le gouvernement fédéral a fait un prét de I'ordre de 1,5 milliards de dollar en rapport avec la construction et la vente
par une société d'Etat de deux réacteurs nucléaires CANDU a la Chine. Un organisme environnemental a sollicité le
controdle judiciaire de cette décision, soutenant que cette autorisation d'aide financiére avait déclenché I'application de
l'art. 5(1)b) de la Loi canadienne sur I'évaluation environnementale. La société d'Etat était intervenante au débat et elle
avait regu les droits de partie dans la demande de controle judiciaire. Elle a déposé l'affidavit d'un cadre supérieur dans
lequel ce dernier faisait référence a certains documents confidentiels et en faisait le résumé. L'organisme environnemental
a demandé la production des documents avant de procéder au contre-interrogatoire du cadre supérieur. Apres avoir
obtenu l'autorisation des autorités chinoises de communiquer les documents a la condition qu'ils soient protégés par
une ordonnance de confidentialité, la société d'Etat a cherché a les introduire en invoquant la r. 312 des Régles de la
Cour fédérale, 1998, et elle a aussi demandé une ordonnance de confidentialité. Selon les termes de l'ordonnance de
confidentialité, les documents seraient uniquement mis a la disposition des parties et du tribunal, mais l'accés du public
aux débats ne serait pas interdit.

Le juge de premiére instance a refusé I'ordonnance de confidentialité et a ordonné a la société d'Etat de déposer les
documents sous leur forme actuelle ou sous une forme révisée, a son gré. La société d'Etat a interjeté appel en vertu de
lar. 151 des Régles de la Cour fédérale, 1998, et I'organisme environnemental a formé un appel incident en vertu de la r.
312. Les juges majoritaires de la Cour d'appel ont rejeté le pourvoi et le pourvoi incident. Le juge dissident aurait accordé
l'ordonnance de confidentialité. La société d'Etat a interjeté appel.

Arrét: Le pourvoi a été accueilli.

Iy a de grandes ressemblances entre 'ordonnance de non-publication et I'ordonnance de confidentialité¢ dans le contexte
des procédures judiciaires. L'analyse de 1'exercice du pouvoir discrétionnaire sous le régime de la r. 151 devrait refléter
les principes sous-jacents énoncés dans l'arrét Dagenais c. Société Radio-Canada, [1994] 3 R.C.S. 835. Une ordonnance
de confidentialité rendue en vertu de la r. 151 ne devrait 1'étre que lorsque: 1) une telle ordonnance est nécessaire pour
€carter un risque sérieux pour un intérét important, y compris un intérét commercial, dans le cadre d'un litige, en I'absence
d'autres solutions raisonnables pour écarter ce risque; et 2) les effets bénéfiques de I'ordonnance de confidentialité, y
compris les effets sur les droits des justiciables civils a un proces équitable, I'emportent sur ses effets préjudiciables, y
compris les effets sur le droit a la liberté d'expression, lequel droit comprend l'intérét du public a 1'accés aux débats
judiciaires.

Les solutions proposées par la Division de premiére instance et par la Cour d'appel comportaient toutes deux des
problémes. Epurer les documents serait virtuellement impraticable et inefficace. Fournir des résumés des documents ne
constituait pas une « autre option raisonnable » a la communication aux parties des documents de base. L'ordonnance de
confidentialité était nécessaire parce que la communication des documents menacerait gravement un intérét commercial
important de la société d'Etat et parce qu'il n'existait aucune autre option raisonnable que celle d'accorder I'ordonnance.
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L'ordonnance de confidentialité aurait d'importants effets bénéfiques sur le droit de la société d'Etat & un procés équitable
et a la liberté d'expression. Elle n'aurait que des effets préjudiciables minimes sur le principe de la publicité des débats et
sur la liberté d'expression. Advenant que 'ordonnance ne soit pas accordée et que, dans le cadre de la demande de controle
judiciaire, la société d'Etat n'ait pas I'obligation de présenter une défense en vertu de la Loi canadienne sur l'évaluation
environnementale, il se pouvait que la société d'Etat subisse un préjudice du fait d'avoir communiqué cette information
confidentielle en violation de ses obligations, sans avoir pu profiter d'un avantage similaire a celui du droit du public a
la liberté d'expression. Les effets bénéfiques de 'ordonnance I'emportaient sur ses effets préjudiciables.
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s. 11(d) — referred to
Canadian Environmental Assessment Act, S.C. 1992, c. 37
Generally — considered

s. 5(1)(b) — referred to
s. 8 — referred to
S. 54 — referred to

s. 54(2)(b) — referred to

Criminal Code, R.S.C. 1985, c. C-46
s. 486(1) — referred to

Rules considered:

Federal Court Rules, 1998, SOR/98-106
R. 151 — considered

R. 312 — referred to

APPEAL from judgment reported at 2000 CarswellNat 970, 2000 CarswellNat 3271, [2000] F.C.J. No. 732, (sub nom.
Atomic Energy of Canada Ltd. v. Sierra Club of Canada) 187 D.L.R. (4th) 231, 256 N.R. 1, 24 Admin. L.R. (3d) 1, [2000]
4 F.C. 426, 182 F.T.R. 284 (note) (Fed. C.A.), dismissing appeal from judgment reported at 1999 CarswellNat 2187,
[2000] 2 F.C. 400, 1999 CarswellNat 3038, 179 F.T.R. 283 (Fed. T.D.), granting application in part.

POURVOI a I'encontre de I'arrét publié a 2000 CarswellNat 970, 2000 CarswellNat 3271, [2000] F.C.J. No. 732, (sub
nom. Atomic Energy of Canada Ltd. v. Sierra Club of Canada) 187 D.L.R. (4th) 231, 256 N.R. 1, 24 Admin. L.R. (3d)
1, [2000] 4 F.C. 426, 182 F.T.R. 284 (note) (C.A. Féd.), qui a rejeté le pourvoi a I'encontre du jugement publié¢ a 1999

CarswellNat 2187, [2000] 2 F.C. 400, 1999 CarswellNat 3038, 179 F.T.R. 283 (C.F. (1" inst.)), qui avait accueilli en
partie la demande.

The judgment of the court was delivered by lacobucci J.:
L. Introduction

1 In our country, courts are the institutions generally chosen to resolve legal disputes as best they can through the
application of legal principles to the facts of the case involved. One of the underlying principles of the judicial process is
public openness, both in the proceedings of the dispute, and in the material that is relevant to its resolution. However,
some material can be made the subject of a confidentiality order. This appeal raises the important issues of when, and
under what circumstances, a confidentiality order should be granted.

2 For the following reasons, I would issue the confidentiality order sought and, accordingly, would allow the appeal.
I1. Facts

3 The appellant, Atomic Energy of Canada Ltd. ("AECL"), is a Crown corporation that owns and markets CANDU
nuclear technology, and is an intervener with the rights of a party in the application for judicial review by the respondent,
the Sierra Club of Canada ("Sierra Club"). Sierra Club is an environmental organization seeking judicial review of the
federal government's decision to provide financial assistance in the form of a $1.5 billion guaranteed loan relating to
the construction and sale of two CANDU nuclear reactors to China by the appellant. The reactors are currently under
construction in China, where the appellant is the main contractor and project manager.
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4  The respondent maintains that the authorization of financial assistance by the government triggered s. 5(1)(b) of the
Canadian Environmental Assessment Act, S.C. 1992, c. 37 ("CEAA"), which requires that an environmental assessment
be undertaken before a federal authority grants financial assistance to a project. Failure to undertake such an assessment
compels cancellation of the financial arrangements.

5 The appellant and the respondent Ministers argue that the CEAA does not apply to the loan transaction, and
that if it does, the statutory defences available under ss. 8 and 54 apply. Section 8 describes the circumstances where
Crown corporations are required to conduct environmental assessments. Section 54(2)(b) recognizes the validity of an
environmental assessment carried out by a foreign authority provided that it is consistent with the provisions of the
CEAA.

6 In the course of the application by Sierra Club to set aside the funding arrangements, the appellant filed an affidavit
of Dr. Simon Pang, a senior manager of the appellant. In the affidavit, Dr. Pang referred to and summarized certain
documents (the "Confidential Documents"). The Confidential Documents are also referred to in an affidavit prepared
by Dr. Feng, one of AECL's experts. Prior to cross-examining Dr. Pang on his affidavit, Sierra Club made an application
for the production of the Confidential Documents, arguing that it could not test Dr. Pang's evidence without access to the
underlying documents. The appellant resisted production on various grounds, including the fact that the documents were
the property of the Chinese authorities and that it did not have authority to disclose them. After receiving authorization
by the Chinese authorities to disclose the documents on the condition that they be protected by a confidentiality order, the
appellant sought to introduce the Confidential Documents under R. 312 of the Federal Court Rules, 1998, SOR/98-106,
and requested a confidentiality order in respect of the documents.

7  Under the terms of the order requested, the Confidential Documents would only be made available to the parties and
the court; however, there would be no restriction on public access to the proceedings. In essence, what is being sought is
an order preventing the dissemination of the Confidential Documents to the public.

8 The Confidential Documents comprise two Environmental Impact Reports on Siting and Construction Design
(the "EIRs"), a Preliminary Safety Analysis Report (the "PSAR"), and the supplementary affidavit of Dr. Pang, which
summarizes the contents of the EIRs and the PSAR. If admitted, the EIRs and the PSAR would be attached as exhibits
to the supplementary affidavit of Dr. Pang. The EIRs were prepared by the Chinese authorities in the Chinese language,
and the PSAR was prepared by the appellant with assistance from the Chinese participants in the project. The documents
contain a mass of technical information and comprise thousands of pages. They describe the ongoing environmental
assessment of the construction site by the Chinese authorities under Chinese law.

9 As noted, the appellant argues that it cannot introduce the Confidential Documents into evidence without a
confidentiality order; otherwise, it would be in breach of its obligations to the Chinese authorities. The respondent's
position is that its right to cross-examine Dr. Pang and Dr. Feng on their affidavits would be effectively rendered
nugatory in the absence of the supporting documents to which the affidavits referred. Sierra Club proposes to take the
position that the affidavits should therefore be afforded very little weight by the judge hearing the application for judicial
review.

10 The Federal Court of Canada, Trial Division, refused to grant the confidentiality order and the majority of
the Federal Court of Appeal dismissed the appeal. In his dissenting opinion, Robertson J.A. would have granted the
confidentiality order.

II1. Relevant Statutory Provisions
11 Federal Court Rules, 1998, SOR/98-106

151.(1) On motion, the Court may order that material to be filed shall be treated as confidential.
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(2) Before making an order under subsection (1), the Court must be satisfied that the material should be treated as
confidential, notwithstanding the public interest in open and accessible court proceedings.

IV. Judgments below
A. Federal Court of Canada, Trial Division, [2000] 2 F.C. 400

12 Pelletier J. first considered whether leave should be granted pursuant to R. 312 to introduce the supplementary
affidavit of Dr. Pang to which the Confidential Documents were filed as exhibits. In his view, the underlying question
was that of relevance, and he concluded that the documents were relevant to the issue of the appropriate remedy. Thus,
in the absence of prejudice to the respondent, the affidavit should be permitted to be served and filed. He noted that
the respondents would be prejudiced by delay, but since both parties had brought interlocutory motions which had
contributed to the delay, the desirability of having the entire record before the court outweighed the prejudice arising
from the delay associated with the introduction of the documents.

13 On the issue of confidentiality, Pelletier J. concluded that he must be satisfied that the need for confidentiality
was greater than the public interest in open court proceedings, and observed that the argument for open proceedings in
this case was significant given the public interest in Canada's role as a vendor of nuclear technology. As well, he noted
that a confidentiality order was an exception to the rule of open access to the courts, and that such an order should be
granted only where absolutely necessary.

14 Pelletier J. applied the same test as that used in patent litigation for the issue of a protective order, which is
essentially a confidentiality order. The granting of such an order requires the appellant to show a subjective belief that the
information is confidential and that its interests would be harmed by disclosure. In addition, if the order is challenged,
then the person claiming the benefit of the order must demonstrate objectively that the order is required. This objective
element requires the party to show that the information has been treated as confidential, and that it is reasonable to
believe that its proprietary, commercial and scientific interests could be harmed by the disclosure of the information.

15 Concluding that both the subjective part and both elements of the objective part of the test had been satisfied,
he nevertheless stated: "However, I am also of the view that in public law cases, the objective test has, or should have,
a third component which is whether the public interest in disclosure exceeds the risk of harm to a party arising from
disclosure" (para. 23).

16 A very significant factor, in his view, was the fact that mandatory production of documents was not in issue
here. The fact that the application involved a voluntary tendering of documents to advance the appellant's own cause as
opposed to mandatory production weighed against granting the confidentiality order.

17 In weighing the public interest in disclosure against the risk of harm to AECL arising from disclosure, Pelletier
J. noted that the documents the appellant wished to put before the court were prepared by others for other purposes,
and recognized that the appellant was bound to protect the confidentiality of the information. At this stage, he again
considered the issue of materiality. If the documents were shown to be very material to a critical issue, "the requirements
of justice militate in favour of a confidentiality order. If the documents are marginally relevant, then the voluntary nature
of the production argues against a confidentiality order" (para. 29). He then decided that the documents were material
to a question of the appropriate remedy, a significant issue in the event that the appellant failed on the main issue.

18 Pelletier J. also considered the context of the case and held that since the issue of Canada's role as a vendor of nuclear
technology was one of significant public interest, the burden of justifying a confidentiality order was very onerous. He
found that AECL could expunge the sensitive material from the documents, or put the evidence before the court in some
other form, and thus maintain its full right of defence while preserving the open access to court proceedings.

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.



Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41, 2002 CSC 41,...
2002 SCC 41, 2002 CSC 41, 2002 CarswellNat 822, 2002 CarswellNat 823...

19  Pelletier J. observed that his order was being made without having perused the Confidential Documents because
they had not been put before him. Although he noted the line of cases which holds that a judge ought not to deal with the
issue of a confidentiality order without reviewing the documents themselves, in his view, given their voluminous nature
and technical content as well as his lack of information as to what information was already in the public domain, he
found that an examination of these documents would not have been useful.

20 Pelletier J. ordered that the appellant could file the documents in current form, or in an edited version if it chose
to do so. He also granted leave to file material dealing with the Chinese regulatory process in general and as applied to
this project, provided it did so within 60 days.

B. Federal Court of Appeal, [2000] 4 F.C. 426
(1) Evans J.A. (Sharlow J.A. concurring)

21 At the Federal Court of Appeal, AECL appealed the ruling under R. 151 of the Federal Court Rules, 1998, and
Sierra Club cross-appealed the ruling under R. 312.

22 With respect to R. 312, Evans J.A. held that the documents were clearly relevant to a defence under s. 54(2)(b),
which the appellant proposed to raise if s. 5(1)(b) of the CEAA was held to apply, and were also potentially relevant
to the exercise of the court's discretion to refuse a remedy even if the Ministers were in breach of the CEAA. Evans
J.A. agreed with Pelletier J. that the benefit to the appellant and the court of being granted leave to file the documents
outweighed any prejudice to the respondent owing to delay and thus concluded that the motions judge was correct in
granting leave under R. 312.

23 On the issue of the confidentiality order, Evans J.A. considered R. 151, and all the factors that the motions judge
had weighed, including the commercial sensitivity of the documents, the fact that the appellant had received them in
confidence from the Chinese authorities, and the appellant's argument that without the documents it could not mount a
full answer and defence to the application. These factors had to be weighed against the principle of open access to court
documents. Evans J.A. agreed with Pelletier J. that the weight to be attached to the public interest in open proceedings
varied with context and held that, where a case raises issues of public significance, the principle of openness of judicial
process carries greater weight as a factor in the balancing process. Evans J.A. noted the public interest in the subject
matter of the litigation, as well as the considerable media attention it had attracted.

24 Insupport of his conclusion that the weight assigned to the principle of openness may vary with context, Evans J.A.
relied upon the decisions in AB Hassle v. Canada ( Minister of National Health & Welfare),[2000] 3 F.C. 360 (Fed. C.A.),
where the court took into consideration the relatively small public interest at stake, and Ethyl Canada Inc. v. Canada
(Attorney General) (1998), 17 C.P.C. (4th) 278 (Ont. Gen. Div.), at p. 283, where the court ordered disclosure after
determining that the case was a significant constitutional case where it was important for the public to understand the
issues at stake. Evans J.A. observed that openness and public participation in the assessment process are fundamental
to the CEAA, and concluded that the motions judge could not be said to have given the principle of openness undue
weight even though confidentiality was claimed for a relatively small number of highly technical documents.

25 EvansJ.A. held that the motions judge had placed undue emphasis on the fact that the introduction of the documents
was voluntary; however, it did not follow that his decision on the confidentiality order must therefore be set aside. Evans
J.A. was of the view that this error did not affect the ultimate conclusion for three reasons. First, like the motions judge,
he attached great weight to the principle of openness. Secondly, he held that the inclusion in the affidavits of a summary
of the reports could go a long way to compensate for the absence of the originals, should the appellant choose not to put
them in without a confidentiality order. Finally, if AECL submitted the documents in an expunged fashion, the claim
for confidentiality would rest upon a relatively unimportant factor, i.e., the appellant's claim that it would suffer a loss
of business if it breached its undertaking with the Chinese authorities.
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26 Evans J.A. rejected the argument that the motions judge had erred in deciding the motion without reference to the
actual documents, stating that it was not necessary for him to inspect them, given that summaries were available and that
the documents were highly technical and incompletely translated. Thus, the appeal and cross-appeal were both dismissed.

(2) Robertson J. A. (dissenting)

27  Robertson J.A. disagreed with the majority for three reasons. First, in his view, the level of public interest in the
case, the degree of media coverage, and the identities of the parties should not be taken into consideration in assessing
an application for a confidentiality order. Instead, he held that it was the nature of the evidence for which the order is
sought that must be examined.

28  In addition, he found that without a confidentiality order, the appellant had to choose between two unacceptable
options: either suffering irreparable financial harm if the confidential information was introduced into evidence or being
denied the right to a fair trial because it could not mount a full defence if the evidence was not introduced.

29 Finally, he stated that the analytical framework employed by the majority in reaching its decision was fundamentally
flawed as it was based largely on the subjective views of the motions judge. He rejected the contextual approach to the
question of whether a confidentiality order should issue, emphasizing the need for an objective framework to combat
the perception that justice is a relative concept, and to promote consistency and certainty in the law.

30 To establish this more objective framework for regulating the issuance of confidentiality orders pertaining to
commercial and scientific information, he turned to the legal rationale underlying the commitment to the principle of
open justice, referring to Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326 (S.C.C.). There, the
Supreme Court of Canada held that open proceedings foster the search for the truth, and reflect the importance of public
scrutiny of the courts.

31  Robertson J.A. stated that, although the principle of open justice is a reflection of the basic democratic value of
accountability in the exercise of judicial power, in his view, the principle that justice itself must be secured is paramount.
He concluded that justice as an overarching principle means that exceptions occasionally must be made to rules or
principles.

32 He observed that, in the area of commercial law, when the information sought to be protected concerns "trade
secrets,” this information will not be disclosed during a trial if to do so would destroy the owner's proprietary rights
and expose him or her to irreparable harm in the form of financial loss. Although the case before him did not involve
a trade secret, he nevertheless held that the same treatment could be extended to commercial or scientific information
which was acquired on a confidential basis and attached the following criteria as conditions precedent to the issuance
of a confidentiality order (at para. 13):

(1) the information is of a confidential nature as opposed to facts which one would like to keep confidential; (2) the
information for which confidentiality is sought is not already in the public domain; (3) on a balance of probabilities
the party seeking the confidentiality order would suffer irreparable harm if the information were made public; (4)
the information is relevant to the legal issues raised in the case; (5) correlatively, the information is "necessary" to
the resolution of those issues; (6) the granting of a confidentiality order does not unduly prejudice the opposing
party; and (7) the public interest in open court proceedings does not override the private interests of the party
seeking the confidentiality order. The onus in establishing that criteria one to six are met is on the party seeking the
confidentiality order. Under the seventh criterion, it is for the opposing party to show that a prima facie right to a
protective order has been overtaken by the need to preserve the openness of the court proceedings. In addressing
these criteria one must bear in mind two of the threads woven into the fabric of the principle of open justice: the
search for truth and the preservation of the rule of law. As stated at the outset, I do not believe that the perceived
degree of public importance of a case is a relevant consideration.
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33 Inapplying these criteria to the circumstances of the case, Robertson J.A. concluded that the confidentiality order
should be granted. In his view, the public interest in open court proceedings did not override the interests of AECL in
maintaining the confidentiality of these highly technical documents.

34 Robertson J.A. also considered the public interest in the need to ensure that site-plans for nuclear installations
were not, for example, posted on a web-site. He concluded that a confidentiality order would not undermine the two
primary objectives underlying the principle of open justice: truth and the rule of law. As such, he would have allowed
the appeal and dismissed the cross-appeal.

V. Issues
35

A. What is the proper analytical approach to be applied to the exercise of judicial discretion where a litigant seeks
a confidentiality order under R. 151 of the Federal Court Rules, 1998?

B. Should the confidentiality order be granted in this case?
VI. Analysis
A. The Analytical Approach to the Granting of a Confidentiality Order
(1) The General Framework: Herein the Dagenais Principles

36  The link between openness in judicial proceedings and freedom of expression has been firmly established by this
Court. In Canadian Broadcasting Corp. v. New Brunswick (Attorney General), [1996] 3 S.C.R. 480 (S.C.C.) [hereinafter
New Brunswick], at para. 23, La Forest J. expressed the relationship as follows:

The principle of open courts is inextricably tied to the rights guaranteed by s. 2(b). Openness permits public access
to information about the courts, which in turn permits the public to discuss and put forward opinions and criticisms
of court practices and proceedings. While the freedom to express ideas and opinions about the operation of the
courts is clearly within the ambit of the freedom guaranteed by s. 2(b), so too is the right of members of the public
to obtain information about the courts in the first place.

Under the order sought, public access and public scrutiny of the Confidential Documents would be restricted; this would
clearly infringe the public's freedom of expression guarantee.

37 A discussion of the general approach to be taken in the exercise of judicial discretion to grant a confidentiality
order should begin with the principles set out by this Court in Dagenais v. Canadian Broadcasting Corp.,[1994] 3 S.C.R.
835 (S.C.C.). Although that case dealt with the common law jurisdiction of the court to order a publication ban in the
criminal law context, there are strong similarities between publication bans and confidentiality orders in the context of
judicial proceedings. In both cases a restriction on freedom of expression is sought in order to preserve or promote an
interest engaged by those proceedings. As such, the fundamental question for a court to consider in an application for
a publication ban or a confidentiality order is whether, in the circumstances, the right to freedom of expression should
be compromised.

38 Although in each case freedom of expression will be engaged in a different context, the Dagenais framework utilizes
overarching Canadian Charter of Rights and Freedoms principles in order to balance freedom of expression with other
rights and interests, and thus can be adapted and applied to various circumstances. As a result, the analytical approach
to the exercise of discretion under R. 151 should echo the underlying principles laid out in Dagenais, supra, although it
must be tailored to the specific rights and interests engaged in this case.
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39 Dagenais, supra, dealt with an application by four accused persons under the court's common law jurisdiction
requesting an order prohibiting the broadcast of a television programme dealing with the physical and sexual abuse of
young boys at religious institutions. The applicants argued that because the factual circumstances of the programme
were very similar to the facts at issue in their trials, the ban was necessary to preserve the accuseds' right to a fair trial.

40 Lamer C.J. found that the common law discretion to order a publication ban must be exercised within the boundaries
set by the principles of the Charter. Since publication bans necessarily curtail the freedom of expression of third parties,
he adapted the pre-Charter common law rule such that it balanced the right to freedom of expression with the right to a
fair trial of the accused in a way which reflected the substance of the test from R. v. Oakes, [1986] 1 S.C.R. 103 (S.C.C.).
At p. 878 of Dagenais, Lamer C.J. set out his reformulated test:

A publication ban should only be ordered when:

(a) Such a ban is necessary in order to prevent a real and substantial risk to the fairness of the trial, because
reasonably available alternative measures will not prevent the risk; and

(b) The salutary effects of the publication ban outweigh the deleterious effects to the free expression of those
affected by the ban. [Emphasis in original.]

41 In New Brunswick, supra, this Court modified the Dagenais test in the context of the related issue of how the
discretionary power under s. 486(1) of the Criminal Code to exclude the public from a trial should be exercised. That case
dealt with an appeal from the trial judge's order excluding the public from the portion of a sentencing proceeding for
sexual assault and sexual interference dealing with the specific acts committed by the accused on the basis that it would
avoid "undue hardship" to both the victims and the accused.

42  La Forest J. found that s. 486(1) was a restriction on the s. 2(b) right to freedom of expression in that it provided
a "discretionary bar on public and media access to the courts": New Brunswick, supra, at para. 33; however, he found
this infringement to be justified under s. 1 provided that the discretion was exercised in accordance with the Charter.
Thus, the approach taken by La Forest J. at para. 69 to the exercise of discretion under s. 486(1) of the Criminal Code,
closely mirrors the Dagenais common law test:

(a) the judge must consider the available options and consider whether there are any other reasonable and
effective alternatives available;

(b) the judge must consider whether the order is limited as much as possible; and

(c) the judge must weigh the importance of the objectives of the particular order and its probable effects against
the importance of openness and the particular expression that will be limited in order to ensure that the positive
and negative effects of the order are proportionate.

In applying this test to the facts of the case, La Forest J. found that the evidence of the potential undue hardship consisted
mainly in the Crown's submission that the evidence was of a "delicate nature" and that this was insufficient to override
the infringement on freedom of expression.

43 This Court has recently revisited the granting of a publication ban under the court's common law jurisdiction in R. v.
Mentuck, 2001 SCC 76 (S.C.C.), and its companion case R. v. E. (O.N.), 2001 SCC 77 (S.C.C.). In Mentuck, the Crown
moved for a publication ban to protect the identity of undercover police officers and operational methods employed by
the officers in their investigation of the accused. The accused opposed the motion as an infringement of his right to a
fair and public hearing under s. 11(d) of the Charter. The order was also opposed by two intervening newspapers as an
infringement of their right to freedom of expression.

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994402443&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1986270247&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994402443&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994402443&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994402443&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001457480&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001457483&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001457480&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41, 2002 CSC 41,...
2002 SCC 41, 2002 CSC 41, 2002 CarswellNat 822, 2002 CarswellNat 823...

44 The Court noted that, while Dagenais dealt with the balancing of freedom of expression on the one hand, and
the right to a fair trial of the accused on the other, in the case before it, both the right of the accused to a fair and
public hearing, and freedom of expression weighed in favour of denying the publication ban. These rights were balanced
against interests relating to the proper administration of justice, in particular, protecting the safety of police officers and
preserving the efficacy of undercover police operations.

45 In spite of this distinction, the Court noted that underlying the approach taken in both Dagenais and New
Brunswick was the goal of ensuring that the judicial discretion to order publication bans is subject to no lower a standard
of compliance with the Charter than legislative enactment. This goal is furthered by incorporating the essence of s. 1 of
the Charter and the Oakes test into the publication ban test. Since this same goal applied in the case before it, the Court
adopted a similar approach to that taken in Dagenais, but broadened the Dagenais test (which dealt specifically with
the right of an accused to a fair trial) such that it could guide the exercise of judicial discretion where a publication ban
is requested in order to preserve any important aspect of the proper administration of justice. At para. 32, the Court
reformulated the test as follows:

A publication ban should only be ordered when:

(a) such an order is necessary in order to prevent a serious risk to the proper administration of justice because
reasonably alternative measures will not prevent the risk; and

(b) the salutary effects of the publication ban outweigh the deleterious effects on the rights and interests of the
parties and the public, including the effects on the right to free expression, the right of the accused to a fair and
public trial, and the efficacy of the administration of justice.

46  The Court emphasized that under the first branch of the test, three important elements were subsumed under the
"necessity" branch. First, the risk in question must be a serious risk well-grounded in the evidence. Second, the phrase
"proper administration of justice" must be carefully interpreted so as not to allow the concealment of an excessive amount
of information. Third, the test requires the judge ordering the ban to consider not only whether reasonable alternatives
are available, but also to restrict the ban as far as possible without sacrificing the prevention of the risk.

47 At para. 31, the Court also made the important observation that the proper administration of justice will not
necessarily involve Charter rights, and that the ability to invoke the Charter is not a necessary condition for a publication
ban to be granted:

The [common law publication ban] rule can accommodate orders that must occasionally be made in the interests
of the administration of justice, which encompass more than fair trial rights. As the test is intended to "reflect . . .
the substance of the Oakes test", we cannot require that Charter rights be the only legitimate objective of such orders
any more than we require that government action or legislation in violation of the Charter be justified exclusively by
the pursuit of another Charter right. [Emphasis added.]

The Court also anticipated that, in appropriate circumstances, the Dagenais framework could be expanded even further
in order to address requests for publication bans where interests other than the administration of justice were involved.

48  Mentuck is illustrative of the flexibility of the Dagenais approach. Since its basic purpose is to ensure that the judicial
discretion to deny public access to the courts is exercised in accordance with Charter principles, in my view, the Dagenais
model can and should be adapted to the situation in the case at bar where the central issue is whether judicial discretion
should be exercised so as to exclude confidential information from a public proceeding. As in Dagenais, New Brunswick
and Mentuck, granting the confidentiality order will have a negative effect on the Charter right to freedom of expression,
as well as the principle of open and accessible court proceedings, and, as in those cases, courts must ensure that the
discretion to grant the order is exercised in accordance with Charter principles. However, in order to adapt the test to
the context of this case, it is first necessary to determine the particular rights and interests engaged by this application.
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(2) The Rights and Interests of the Parties

49 The immediate purpose for AECL's confidentiality request relates to its commercial interests. The information
in question is the property of the Chinese authorities. If the appellant were to disclose the Confidential Documents, it
would be in breach of its contractual obligations and suffer a risk of harm to its competitive position. This is clear from
the findings of fact of the motions judge that AECL was bound by its commercial interests and its customer's property
rights not to disclose the information (para. 27), and that such disclosure could harm the appellant's commercial interests
(para. 23).

50 Aside from this direct commercial interest, if the confidentiality order is denied, then in order to protect its
commercial interests, the appellant will have to withhold the documents. This raises the important matter of the litigation
context in which the order is sought. As both the motions judge and the Federal Court of Appeal found that the
information contained in the Confidential Documents was relevant to defences available under the CEAA, the inability
to present this information hinders the appellant's capacity to make full answer and defence or, expressed more generally,
the appellant's right, as a civil litigant, to present its case. In that sense, preventing the appellant from disclosing these
documents on a confidential basis infringes its right to a fair trial. Although in the context of a civil proceeding this does
not engage a Charter right, the right to a fair trial generally can be viewed as a fundamental principle of justice: M. (A4.)
v. Ryan, [1997] 1 S.C.R. 157 (S.C.C.), at para. 84, per L'Heureux-Dub¢ J. (dissenting, but not on that point). Although
this fair trial right is directly relevant to the appellant, there is also a general public interest in protecting the right to
a fair trial. Indeed, as a general proposition, all disputes in the courts should be decided under a fair trial standard.
The legitimacy of the judicial process alone demands as much. Similarly, courts have an interest in having all relevant
evidence before them in order to ensure that justice is done.

51 Thus, the interests which would be promoted by a confidentiality order are the preservation of commercial and
contractual relations, as well as the right of civil litigants to a fair trial. Related to the latter are the public and judicial
interests in seeking the truth and achieving a just result in civil proceedings.

52 In opposition to the confidentiality order lies the fundamental principle of open and accessible court proceedings.
This principle is inextricably tied to freedom of expression enshrined in s. 2(b) of the Charter: New Brunswick, supra, at
para. 23. The importance of public and media access to the courts cannot be understated, as this access is the method by
which the judicial process is scrutinized and criticized. Because it is essential to the administration of justice that justice is
done and is seen to be done, such public scrutiny is fundamental. The open court principle has been described as "the very
soul of justice," guaranteeing that justice is administered in a non-arbitrary manner: New Brunswick, supra, at para. 22.

(3) Adapting the Dagenais Test to the Rights and Interests of the Parties

53 Applying the rights and interests engaged in this case to the analytical framework of Dagenais and subsequent
cases discussed above, the test for whether a confidentiality order ought to be granted in a case such as this one should
be framed as follows:

A confidentiality order under R. 151 should only be granted when:

(a) such an order is necessary in order to prevent a serious risk to an important interest, including a commercial
interest, in the context of litigation because reasonably alternative measures will not prevent the risk; and

(b) the salutary effects of the confidentiality order, including the effects on the right of civil litigants to a fair
trial, outweigh its deleterious effects, including the effects on the right to free expression, which in this context
includes the public interest in open and accessible court proceedings.
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54 As in Mentuck, supra, 1 would add that three important elements are subsumed under the first branch of this
test. First, the risk in question must be real and substantial, in that the risk is well-grounded in the evidence and poses
a serious threat to the commercial interest in question.

55 In addition, the phrase "important commercial interest" is in need of some clarification. In order to qualify
as an "important commercial interest," the interest in question cannot merely be specific to the party requesting the
order; the interest must be one which can be expressed in terms of a public interest in confidentiality. For example, a
private company could not argue simply that the existence of a particular contract should not be made public because
to do so would cause the company to lose business, thus harming its commercial interests. However, if, as in this case,
exposure of information would cause a breach of a confidentiality agreement, then the commercial interest affected can
be characterized more broadly as the general commercial interest of preserving confidential information. Simply put, if
there is no general principle at stake, there can be no "important commercial interest" for the purposes of this test. Or,
in the words of Binnie J. in Re N. (F. ), [2000] 1 S.C.R. 880, 2000 SCC 35 (S.C.C.), at para. 10, the open court rule only
yields" where the public interest in confidentiality outweighs the public interest in openness" (emphasis added).

56 In addition to the above requirement, courts must be cautious in determining what constitutes an "important
commercial interest." It must be remembered that a confidentiality order involves an infringement on freedom of
expression. Although the balancing of the commercial interest with freedom of expression takes place under the second
branch of the test, courts must be alive to the fundamental importance of the open court rule. See generally Muldoon J.
in Eli Lilly & Co. v. Novopharm Ltd. (1994), 56 C.P.R. (3d) 437 (Fed. T.D.), at p. 439.

57  Finally, the phrase "reasonably alternative measures" requires the judge to consider not only whether reasonable
alternatives to a confidentiality order are available, but also to restrict the order as much as is reasonably possible while
preserving the commercial interest in question.

B. Application of the Test to this Appeal
(1) Necessity

58 At this stage, it must be determined whether disclosure of the Confidential Documents would impose a serious
risk on an important commercial interest of the appellant, and whether there are reasonable alternatives, either to the
order itself or to its terms.

59 The commercial interest at stake here relates to the objective of preserving contractual obligations of confidentiality.
The appellant argues that it will suffer irreparable harm to its commercial interests if the confidential documents are
disclosed. In my view, the preservation of confidential information constitutes a sufficiently important commercial
interest to pass the first branch of the test as long as certain criteria relating to the information are met.

60  Pelletier J. noted that the order sought in this case was similar in nature to an application for a protective order
which arises in the context of patent litigation. Such an order requires the applicant to demonstrate that the information
in question has been treated at all relevant times as confidential and that on a balance of probabilities its proprietary,
commercial and scientific interests could reasonably be harmed by the disclosure of the information: AB Hassle v. Canada
( Minister of National Health & Welfare) (1998), 83 C.P.R. (3d) 428 (Fed. T.D.), at p. 434. To this I would add the
requirement proposed by Robertson J.A. that the information in question must be of a "confidential nature" in that it
has been" accumulated with a reasonable expectation of it being kept confidential" (para. 14) as opposed to "facts which
a litigant would like to keep confidential by having the courtroom doors closed" (para. 14).

61 Pelletier J. found as a fact that the 4 B Hassle test had been satisfied in that the information had clearly been treated
as confidential both by the appellant and by the Chinese authorities, and that, on a balance of probabilities, disclosure
of the information could harm the appellant's commercial interests (para. 23). As well, Robertson J.A. found that the
information in question was clearly of a confidential nature as it was commercial information, consistently treated and
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regarded as confidential, that would be of interest to AECL's competitors (para. 16). Thus, the order is sought to prevent
a serious risk to an important commercial interest.

62 The first branch of the test also requires the consideration of alternative measures to the confidentiality order,
as well as an examination of the scope of the order to ensure that it is not overly broad. Both courts below found that
the information contained in the Confidential Documents was relevant to potential defences available to the appellant
under the CEAA and this finding was not appealed at this Court. Further, I agree with the Court of Appeal's assertion
(para. 99) that, given the importance of the documents to the right to make full answer and defence, the appellant is,
practically speaking, compelled to produce the documents. Given that the information is necessary to the appellant's
case, it remains only to determine whether there are reasonably alternative means by which the necessary information
can be adduced without disclosing the confidential information.

63  Two alternatives to the confidentiality order were put forward by the courts below. The motions judge suggested
that the Confidential Documents could be expunged of their commercially sensitive contents, and edited versions of
the documents could be filed. As well, the majority of the Court of Appeal, in addition to accepting the possibility of
expungement, was of the opinion that the summaries of the Confidential Documents included in the affidavits could go a
long way to compensate for the absence of the originals. If either of these options is a reasonable alternative to submitting
the Confidential Documents under a confidentiality order, then the order is not necessary, and the application does not
pass the first branch of the test.

64  There are two possible options with respect to expungement, and, in my view, there are problems with both of
these. The first option would be for AECL to expunge the confidential information without disclosing the expunged
material to the parties and the court. However, in this situation the filed material would still differ from the material used
by the affiants. It must not be forgotten that this motion arose as a result of Sierra Club's position that the summaries
contained in the affidavits should be accorded little or no weight without the presence of the underlying documents.
Even if the relevant information and the confidential information were mutually exclusive, which would allow for the
disclosure of all the information relied on in the affidavits, this relevancy determination could not be tested on cross-
examination because the expunged material would not be available. Thus, even in the best case scenario, where only
irrelevant information needed to be expunged, the parties would be put in essentially the same position as that which
initially generated this appeal in the sense that at least some of the material relied on to prepare the affidavits in question
would not be available to Sierra Club.

65 Further, I agree with Robertson J.A. that this best case scenario, where the relevant and the confidential information
do not overlap, is an untested assumption (para. 28). Although the documents themselves were not put before the courts
on this motion, given that they comprise thousands of pages of detailed information, this assumption is at best optimistic.
The expungement alternative would be further complicated by the fact that the Chinese authorities require prior approval
for any request by AECL to disclose information.

66 The second option is that the expunged material be made available to the Court and the parties under a more
narrowly drawn confidentiality order. Although this option would allow for slightly broader public access than the
current confidentiality request, in my view, this minor restriction to the current confidentiality request is not a viable
alternative given the difficulties associated with expungement in these circumstances. The test asks whether there are
reasonably alternative measures; it does not require the adoption of the absolutely least restrictive option. With respect,
in my view, expungement of the Confidential Documents would be a virtually unworkable and ineffective solution that
is not reasonable in the circumstances.

67 A second alternative to a confidentiality order was Evans J.A.'s suggestion that the summaries of the Confidential
Documents included in the affidavits" may well go a long way to compensate for the absence of the originals" (para.
103). However, he appeared to take this fact into account merely as a factor to be considered when balancing the various
interests at stake. I would agree that at this threshold stage to rely on the summaries alone, in light of the intention of
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Sierra Club to argue that they should be accorded little or no weight, does not appear to be a "reasonably alternative
measure" to having the underlying documents available to the parties.

68 With the above considerations in mind, I find the confidentiality order necessary in that disclosure of the
Confidential Documents would impose a serious risk on an important commercial interest of the appellant, and that
there are no reasonably alternative measures to granting the order.

(2) The Proportionality Stage

69 Asstated above, at this stage, the salutary effects of the confidentiality order, including the effects on the appellant's
right to a fair trial, must be weighed against the deleterious effects of the confidentiality order, including the effects on
the right to free expression, which, in turn, is connected to the principle of open and accessible court proceedings. This
balancing will ultimately determine whether the confidentiality order ought to be granted.

(a) Salutary Effects of the Confidentiality Order

70  Asdiscussed above, the primary interest that would be promoted by the confidentiality order is the public interest
in the right of a civil litigant to present its case or, more generally, the fair trial right. Because the fair trial right is being
invoked in this case in order to protect commercial, not liberty, interests of the appellant, the right to a fair trial in this
context is not a Charter right; however, a fair trial for all litigants has been recognized as a fundamental principle of
justice: Ryan, supra, at para. 84. It bears repeating that there are circumstances where, in the absence of an affected
Charter right, the proper administration of justice calls for a confidentiality order: Mentuck, supra, at para. 31. In this
case, the salutary effects that such an order would have on the administration of justice relate to the ability of the appellant
to present its case, as encompassed by the broader fair trial right.

71  The Confidential Documents have been found to be relevant to defences that will be available to the appellant in
the event that the CEAA is found to apply to the impugned transaction and, as discussed above, the appellant cannot
disclose the documents without putting its commercial interests at serious risk of harm. As such, there is a very real
risk that, without the confidentiality order, the ability of the appellant to mount a successful defence will be seriously
curtailed. I conclude, therefore, that the confidentiality order would have significant salutary effects on the appellant's
right to a fair trial.

72 Aside from the salutary effects on the fair trial interest, the confidentiality order would also have a beneficial impact
on other important rights and interests. First, as I discuss in more detail below, the confidentiality order would allow all
parties and the court access to the Confidential Documents, and permit cross-examination based on their contents. By
facilitating access to relevant documents in a judicial proceeding, the order sought would assist in the search for truth,
a core value underlying freedom of expression.

73 Second, I agree with the observation of Robertson J.A. that, as the Confidential Documents contain detailed
technical information pertaining to the construction and design of a nuclear installation, it may be in keeping with the
public interest to prevent this information from entering the public domain (para. 44). Although the exact contents of
the documents remain a mystery, it is apparent that they contain technical details of a nuclear installation, and there
may well be a substantial public security interest in maintaining the confidentiality of such information.

(b) Deleterious Effects of the Confidentiality Order

74  Granting the confidentiality order would have a negative effect on the open court principle, as the public would be
denied access to the contents of the Confidential Documents. As stated above, the principle of open courts is inextricably
tied to the s. 2(b) Charter right to freedom of expression, and public scrutiny of the courts is a fundamental aspect of
the administration of justice: New Brunswick, supra, at paras. 22-23. Although as a general principle, the importance of
open courts cannot be overstated, it is necessary to examine, in the context of this case, the particular deleterious effects
on freedom of expression that the confidentiality order would have.
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75  Underlying freedom of expression are the core values of (1) seeking the truth and the common good, (2) promoting
self-fulfilment of individuals by allowing them to develop thoughts and ideas as they see fit, and (3) ensuring that
participation in the political process is open to all persons: Irwin Toy Ltd. c¢. Québec (Procureur général), [1989] 1
S.C.R. 927 (S.C.C.), at p. 976, R. v. Keegstra, [1990] 3 S.C.R. 697 (S.C.C.), per Dickson C.J., at pp. 762-764. Charter
jurisprudence has established that the closer the speech in question lies to these core values, the harder it will be to justify
a s. 2(b) infringement of that speech under s. 1 of the Charter: Keegstra, supra, at pp. 760-761. Since the main goal in
this case is to exercise judicial discretion in a way which conforms to Charter principles, a discussion of the deleterious
effects of the confidentiality order on freedom of expression should include an assessment of the effects such an order
would have on the three core values. The more detrimental the order would be to these values, the more difficult it will be
to justify the confidentiality order. Similarly, minor effects of the order on the core values will make the confidentiality
order easier to justify.

76  Seeking the truth is not only at the core of freedom of expression, but it has also been recognized as a fundamental
purpose behind the open court rule, as the open examination of witnesses promotes an effective evidentiary process:
Edmonton Journal, supra, per Wilson J., at pp. 1357-1358. Clearly, the confidentiality order, by denying public and media
access to documents relied on in the proceedings, would impede the search for truth to some extent. Although the order
would not exclude the public from the courtroom, the public and the media would be denied access to documents relevant
to the evidentiary process.

77  However, as mentioned above, to some extent the search for truth may actually be promoted by the confidentiality
order. This motion arises as a result of Sierra Club's argument that it must have access to the Confidential Documents in
order to test the accuracy of Dr. Pang's evidence. If the order is denied, then the most likely scenario is that the appellant
will not submit the documents, with the unfortunate result that evidence which may be relevant to the proceedings will
not be available to Sierra Club or the court. As a result, Sierra Club will not be able to fully test the accuracy of Dr. Pang's
evidence on cross-examination. In addition, the court will not have the benefit of this cross-examination or documentary
evidence, and will be required to draw conclusions based on an incomplete evidentiary record. This would clearly impede
the search for truth in this case.

78 As well, it is important to remember that the confidentiality order would restrict access to a relatively small
number of highly technical documents. The nature of these documents is such that the general public would be unlikely
to understand their contents, and thus they would contribute little to the public interest in the search for truth in this
case. However, in the hands of the parties and their respective experts, the documents may be of great assistance in
probing the truth of the Chinese environmental assessment process, which would, in turn, assist the court in reaching
accurate factual conclusions. Given the nature of the documents, in my view, the important value of the search for truth
which underlies both freedom of expression and open justice would be promoted to a greater extent by submitting the
Confidential Documents under the order sought than it would by denying the order, and thereby preventing the parties
and the court from relying on the documents in the course of the litigation.

79  In addition, under the terms of the order sought, the only restrictions on these documents relate to their public
distribution. The Confidential Documents would be available to the court and the parties, and public access to the
proceedings would not be impeded. As such, the order represents a fairly minimal intrusion into the open court rule, and
thus would not have significant deleterious effects on this principle.

80 The second core value underlying freedom of speech, namely, the promotion of individual self-fulfilment by
allowing open development of thoughts and ideas, focuses on individual expression, and thus does not closely relate
to the open court principle which involves institutional expression. Although the confidentiality order would restrict
individual access to certain information which may be of interest to that individual, I find that this value would not be
significantly affected by the confidentiality order.
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81  The third core value, open participation in the political process, figures prominently in this appeal, as open justice
is a fundamental aspect of a democratic society. This connection was pointed out by Cory J. in Edmonton Journal, supra,
at p. 1339:

It can be seen that freedom of expression is of fundamental importance to a democratic society. It is also essential
to a democracy and crucial to the rule of law that the courts are seen to function openly. The press must be free to
comment upon court proceedings to ensure that the courts are, in fact, seen by all to operate openly in the penetrating
light of public scrutiny.

Although there is no doubt as to the importance of open judicial proceedings to a democratic society, there was
disagreement in the courts below as to whether the weight to be assigned to the open court principle should vary
depending on the nature of the proceeding.

82 On this issue, Robertson J.A. was of the view that the nature of the case and the level of media interest were
irrelevant considerations. On the other hand, Evans J.A. held that the motions judge was correct in taking into account
that this judicial review application was one of significant public and media interest. In my view, although the public
nature of the case may be a factor which strengthens the importance of open justice in a particular case, the level of media
interest should not be taken into account as an independent consideration.

83  Since cases involving public institutions will generally relate more closely to the core value of public participation
in the political process, the public nature of a proceeding should be taken into consideration when assessing the merits of
a confidentiality order. It is important to note that this core value will a/ways be engaged where the open court principle
is engaged owing to the importance of open justice to a democratic society. However, where the political process is also
engaged by the substance of the proceedings, the connection between open proceedings and public participation in the
political process will increase. As such, I agree with Evans J.A. in the court below, where he stated, at para. 87:

While all litigation is important to the parties, and there is a public interest in ensuring the fair and appropriate
adjudication of all litigation that comes before the courts, some cases raise issues that transcend the immediate
interests of the parties and the general public interest in the due administration of justice, and have a much wider
public interest significance.

84  This motion relates to an application for judicial review of a decision by the government to fund a nuclear energy
project. Such an application is clearly of a public nature, as it relates to the distribution of public funds in relation to
an issue of demonstrated public interest. Moreover, as pointed out by Evans J.A., openness and public participation
are of fundamental importance under the CEAA. Indeed, by their very nature, environmental matters carry significant
public import, and openness in judicial proceedings involving environmental issues will generally attract a high degree
of protection. In this regard, I agree with Evans J.A. that the public interest is engaged here more than it would be if this
were an action between private parties relating to purely private interests.

85  However, with respect, to the extent that Evans J.A. relied on media interest as an indicium of public interest, this
was an error. In my view, it is important to distinguish public interest from media interest, and I agree with Robertson J.A.
that media exposure cannot be viewed as an impartial measure of public interest. It is the public nature of the proceedings
which increases the need for openness, and this public nature is not necessarily reflected by the media desire to probe
the facts of the case. I reiterate the caution given by Dickson C.J. in Keegstra, supra, at p. 760, where he stated that,
while the speech in question must be examined in light of its relation to the core values," we must guard carefully against
judging expression according to its popularity."”

86  Although the public interest in open access to the judicial review application as a whole is substantial, in my view,
it is also important to bear in mind the nature and scope of the information for which the order is sought in assigning
weight to the public interest. With respect, the motions judge erred in failing to consider the narrow scope of the order
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when he considered the public interest in disclosure, and consequently attached excessive weight to this factor. In this
connection, I respectfully disagree with the following conclusion of Evans J.A., at para. 97:

Thus, having considered the nature of this litigation, and having assessed the extent of public interest in the openness
of the proceedings in the case before him, the Motions Judge cannot be said in all the circumstances to have given
this factor undue weight, even though confidentiality is claimed for only three documents among the small mountain
of paper filed in this case, and their content is likely to be beyond the comprehension of all but those equipped with
the necessary technical expertise.

Open justice is a fundamentally important principle, particularly when the substance of the proceedings is public in
nature. However, this does not detract from the duty to attach weight to this principle in accordance with the specific
limitations on openness that the confidentiality order would have. As Wilson J. observed in Edmonton Journal, supra,
at pp. 1353-1354:

One thing seems clear and that is that one should not balance one value at large and the conflicting value in its
context. To do so could well be to pre-judge the issue by placing more weight on the value developed at large than
is appropriate in the context of the case.

87 In my view, it is important that, although there is significant public interest in these proceedings, open access
to the judicial review application would be only slightly impeded by the order sought. The narrow scope of the order
coupled with the highly technical nature of the Confidential Documents significantly temper the deleterious effects the
confidentiality order would have on the public interest in open courts.

88 Inaddressing the effects that the confidentiality order would have on freedom of expression, it should also be borne
in mind that the appellant may not have to raise defences under the CEAA, in which case the Confidential Documents
would be irrelevant to the proceedings, with the result that freedom of expression would be unaffected by the order.
However, since the necessity of the Confidential Documents will not be determined for some time, in the absence of
a confidentiality order, the appellant would be left with the choice of either submitting the documents in breach of its
obligations or withholding the documents in the hopes that either it will not have to present a defence under the CEAA
or that it will be able to mount a successful defence in the absence of these relevant documents. If it chooses the former
option, and the defences under the CEAA are later found not to apply, then the appellant will have suffered the prejudice
of having its confidential and sensitive information released into the public domain with no corresponding benefit to the
public. Although this scenario is far from certain, the possibility of such an occurrence also weighs in favour of granting
the order sought.

89 In coming to this conclusion, I note that if the appellant is not required to invoke the relevant defences under
the CEAA, it is also true that the appellant's fair trial right will not be impeded, even if the confidentiality order is not
granted. However, I do not take this into account as a factor which weighs in favour of denying the order because, if
the order is granted and the Confidential Documents are not required, there will be no deleterious effects on either the
public interest in freedom of expression or the appellant's commercial interests or fair trial right. This neutral result is
in contrast with the scenario discussed above where the order is denied and the possibility arises that the appellant's
commercial interests will be prejudiced with no corresponding public benefit. As a result, the fact that the Confidential
Documents may not be required is a factor which weighs in favour of granting the confidentiality order.

90  In summary, the core freedom of expression values of seeking the truth and promoting an open political process
are most closely linked to the principle of open courts, and most affected by an order restricting that openness. However,
in the context of this case, the confidentiality order would only marginally impede, and in some respects would even
promote, the pursuit of these values. As such, the order would not have significant deleterious effects on freedom of
expression.

VII. Conclusion
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91 In balancing the various rights and interests engaged, I note that the confidentiality order would have substantial
salutary effects on the appellant's right to a fair trial, and freedom of expression. On the other hand, the deleterious
effects of the confidentiality order on the principle of open courts and freedom of expression would be minimal. In
addition, if the order is not granted and in the course of the judicial review application the appellant is not required
to mount a defence under the CEAA, there is a possibility that the appellant will have suffered the harm of having
disclosed confidential information in breach of its obligations with no corresponding benefit to the right of the public
to freedom of expression. As a result, I find that the salutary effects of the order outweigh its deleterious effects, and
the order should be granted.

92 Consequently, I would allow the appeal with costs throughout, set aside the judgment of the Federal Court of
Appeal, and grant the confidentiality order on the terms requested by the appellant under R. 151 of the Federal Court

Rules, 1998.
Appeal allowed.

Pourvoi accueilli.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.
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granted — Court was satisfied that economic realities of business vulnerability and financial position of companies
militated in favour of approval of issuance of orders — Approval of orders and consummation of sale transactions to
purchasers pursuant to APAs was warranted as best way to provide recovery for senior secured lender of companies and
with sole economic interest in assets — Sale process was fair and reasonable, and sale transactions was only means of
providing maximum realization of purchased assets under current circumstances — Fact that purchasers may have some
relationship to companies did not preclude approval of orders provided that receiver verified that process was performed
in good faith — Receiver was of view that market for purchased assets was sufficiently canvassed through sales and
marketing processes and that purchase prices under APAs were fair and reasonable under current circumstances.
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MOTION by receiver for order approving entry by receiver into three asset purchase agreements.
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Morawetz J.:

1 At the conclusion of argument on November 4, 2013, the motion was granted with reasons to follow. These are
the reasons.

2 On November 4, 2013, Grant Thornton Limited was appointed as Receiver (the "Receiver") of the assets, property
and undertaking of each of 4358376 Canada Inc., (operating as itravel 2000.com ("itravel")), 7500106 Canada Inc.,
(operating as Travelcash ("Travelcash")), and The Cruise Professionals Limited, operating as The Cruise Professionals
("Cruise" and, together with itravel 2000 and Travelcash, "itravel Canada"). See reasons reported at 2013 ONSC 6866.

3 The Receiver seeks the following:
(1) an order:

(a) approving the entry by the Receiver into an asset purchase agreement (the "itravel APA") between the
Receiver and 8635919 Canada Inc. (the "itravel Purchaser") dated on or about the date of the order, and
attached as Confidential Appendix I of the First Report of the Receiver dated on or about the date of
the order (the "Report");

(b) approving the transactions contemplated by the itravel APA;

(c) vesting in the itravel Purchaser all of the Receiver's right, title and interest in and to the "Purchased
Assets" (as defined in the itravel APA) (collectively, the "itravel Assets"); and

(d) sealing the itravel APA until the completion of the sale transaction contemplated thereunder; and
(ii) an order:

(a) approving the entry by the Receiver into an asset purchase agreement (the "Cruise APA", and together
with the itravel APA and the Travelcash APA, the "APAs") between the Receiver and 8635854 Canada
Inc. (the "Cruise Purchaser"), and together with the itravel Purchaser and the Travelcash Purchaser, the
"Purchasers") dated on or about the date of the order, and attached as Confidential Appendix 2 of the
Report;

(b) approving the transactions contemplated by the Cruise APA; and

(c) vesting the Cruise Purchaser all of the Receiver's right, title and interest in and to the "Purchased
Assets" (as defined in the Cruise APA) (the "Cruise Assets", and together with the itravel Assets and the
Travelcash Assets, the "Purchased Assets"); and

(d) sealing the Cruise APA until the completion of the sales transaction contemplated thereunder; and
(iii) an order:

(a) approving the entry by the Receiver into an asset purchase agreement (the "Travelcash APA") between
the Receiver and 1775305 Alberta Ltd. (the "Travelcash Purchaser") dated on or about the date of the
order, and attached as Confidential Appendix 3 of the Report;

(b) approving the transactions contemplated by the Travelcash APA;

(c) vesting in the Travelcash Purchaser all of the Receiver's right, title and interest in and to the "Purchased
Assets" (as defined in the Travelcash APA) (collectively, the "Travelcash Assets"); and
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(d) sealing the Travelcash APA until the completion of the sale transaction contemplated thereunder.

4 The Receiver further requests a sealing order: (i) permanently sealing the valuation reports prepared by Ernst
& Young LLP and FTI Consulting LLP, attached as Confidential Appendices 4 and 5 of the Report, respectively;
and (ii) sealing the Proposed Receiver's supplemental report to the court dated on or about the date of the order (the
"Supplemental Report"), for the duration requested and reasons set forth therein.

5  The motion was not opposed. It was specifically noted that Mr. Jonathan Carroll, former CEO of itravel, did not
object to the relief sought.

6  The Receiver recommends issuance of the Orders for the factual and legal bases set forth herein and in its motion
record. The purchase and sale transactions contemplated under the APAs (collectively, the "Sale Transactions") are
conditional upon the Orders being issued by this court.

General Background

7 Much of the factual background to this motion is set out in the endorsement which resulted in the appointment of
the Receiver (2013 ONSC 6866), and is not repeated.

8  The Receiver has filed the Report to provide the court with the background, basis for, and its recommendation in
respect of the relief requested. The Receiver has also filed the Supplemental Report (on a confidential basis) as further
support for the relief requested herein.

9 In the summer of 2010, Barclays Bank PLC ("Barclays") approached Travelzest and stated that it no longer wished
to act as the primary lender of Travelzest and its subsidiaries, as a result of certain covenant breaches under the Credit
Agreement. This prompted Travelzest to consider and implement where possible, strategic restructuring arrangements,
including the divestiture of assets and refinancing initiatives.

10 In September 2010, Travelzest publicly announced its intention to find a buyer for the Travelzest business.
Travelzest's Further Sales and Marketing Processes

11 In the fall of 2011, a competitor of itravel Canada contacted Travelzest and expressed an interest in acquiring
the Travelzest portfolio. Negotiations ensued over a period of three months. However, the parties could not agree on a
Purchase Price or terms, and negotiations ceased in December 2011.

12 Inearly 2012, an informal restructuring plan was developed, which included the sale of international companies.

13 The first management offer was received in April 2012. In addition, a sales process continued from May to October
2012, which involved 50 potential bidders within the industry. Counsel advised that 14 parties pursued the opportunity
and four parties were provided with access to the data room. Four offers were ultimately made but none were deemed
to be feasible, insofar as two were too low, one withdrew and the management offer was withdrawn after equity backers
were lost.

14 In September 2012, a second management offer was received, which was subsequently amended in November 2012.
The second management offer did not proceed.

15  InJanuary 2013, discussions ended and the independent committee was disbanded.

16  In March and April 2013, three Canadian financial institutions were approached about a refinancing. However,
no acceptable term sheet was obtained.
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17 In May 2013, Travelzest entered into new discussions with a prior bidder from a previous sales process. Terms
could not be reached.

18  In May 2013, a third management offer was received which was followed by a fourth management offer in July,
both of which were rejected.

19 In July 2013, a press release confirmed that Barclays was not renewing its credit facilities with the result that the
obligations became payable on July 12, 2013. However, Barclays agreed to support restructuring efforts until August
30, 2013.

20  In August 2013, a fifth management offer was made for the assets of itravel Canada, which included limited funding
for liabilities. This offer was apparently below the consideration offered in the previous management offers. The value
of the offer was also significantly lower than the Barclays' indebtedness and lower than the aggregate amount of the
current offer from the Purchasers.

Barclays' Assignment of the Indebtedness to Elleway

21 On August 21, 2013, a consortium led by LDC Logistics Development Corporation ("LDC"), which included
Elleway (collectively, the "Consortium") submitted an offer for Barclays debt and security, as opposed to the assets

of Itravel Canada. On August 29, 2013, Elleway and Barclays finalized the assignment deal, which was concluded on
September 1, 2013.

22 The consideration paid by Elleway was less than the amount owing to Barclays. Barclays determined, with the
advice of KPMG London, that the sale of its debt and security, albeit at a significant discount, was the best available
option at the time.

23 itravel Canada is insolvent. Elleway has agreed pursuant to the Working Capital Facility agreement to provide
the necessary funding for itravel Canada up to and including the date for a court hearing to consider the within motion.
However, if a sale is not approved, there is no funding commitment from Elleway.

Proposed Sale of Assets

24 The Receiver and the Purchasers have negotiated the APAs which provide for the going-concern purchase of
substantially all of the itravel Canada's assets, subject to the terms and conditions therein. The purchase prices under the
APAs for the Purchased Assets will be comprised of a reduction of a portion of the indebtedness owed by Elleway under
the Credit Agreement and entire amount owed under the Working Capital Facility Agreement and related guarantees,
and the assumption by the Purchasers of the Assumed Liabilities (as defined in each of the Purchase Agreements and
which includes all priority claims) and the assumption of any indebtedness issued under any receiver's certificates issued
by the Receiver pursuant to a funding agreement between the Receiver and Elleway Properties Limited. The aggregate
of the purchase prices under the APA is less the amount of the obligations owed by itravel Canada to Elleway under the
Credit Agreement and Working Capital Facility Agreement and related guarantees.

25 Pursuant to the APAs, the Purchasers are to make offers to 95% of the employees of itravel Canada on substantially
similar terms of such employees current employment. The Purchasers will also be assuming all obligations owed to the
customers of itravel Canada.

26 In reviewing the valuation reports of FTI Consulting LLP and Ernst & Young LLP and considering the current
financial position of itravel Canada, the Receiver came to the following conclusions:

(a) FTI Consulting LLP and Ernst & Young LLP concluded that under the circumstances, the itravel Canada
companies' values are significantly less than the secured indebtedness owed under the Credit Agreement;
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(b) Barclays, in consultation with its advisor, KPMG London, sold its debt and security for an amount lower
than its par value;

(c) the book value of the itravel Canada's tangible assets are significantly less than the secured indebtedness; and
(d) Elleway has the principal financial interest in the assets of itravel Canada, subject to priority claims.

27 The Receiver is of the view that the Sale Transactions with the Purchasers are the best available option as it stabilizes
itravel Canada's operations, provides for additional working capital, facilitates the employment of substantially all of the
employees, continues the occupation of up to three leased premises, provides for new business to itravel Canada's existing
suppliers and service providers, assumes the liability associated with pre-existing gift certificates and vouchers, allows
for the uninterrupted service of customer's travel arrangements and preserves the goodwill and overall enterprise value
of the Companies. In addition, the Receiver believes that the purchase prices under the APAs are fair and reasonable in
the circumstances, and that any further marketing efforts to sell itravel Canada's assets may be unsuccessful and could
further reduce their value and have a negative effect on operations.

28  The Receiver's request for approval of the Orders raises the following issues for this court.
A. What is the legal test for approval of the Orders?
B. Does the legal test for approval change in a so-called "quick flip" scenario?

C. Does partial payment of the purchase price through a reduction of the indebtedness owed to Elleway
preclude approval of the Orders?

D. Does the Purchasers' relationship to itravel Canada preclude approval of the Orders?

E. Is a sealing of the APAs until the closing of the Sale Transactions contemplated thereunder and a
permanent sealing of the FTT Consulting LLP and Ernst & Young LLP valuation and the Supplemental Report
Warranted?

A. What is the Legal Test for Approval of the Orders?

29  Receivers have the powers set out in the order appointing them. Receivers are consistently granted the power to
sell property of a debtor, which is, indeed, the case under the Appointment Order.

30  Under Section 100 of the Courts of Justice Act ( Ontario ), this Court has the power to vest in any person an interest
in real or personal property that the Court has authority to order be conveyed.

31  Itis settled law that where a Court is asked to approve a sales process and transaction in a receivership context,
the Court is to consider the following principles (collectively, the "Soundair Principles"):

a. whether the party made a sufficient effort to obtain the best price and to not act improvidently;
b. the interests of all parties;

c. the efficacy and integrity of the process by which the party obtained offers; and

d. whether the working out of the process was unfair.

Royal Bank of Canada v. Soundair Corp. (1991), 4 O.R. (3d) 1 (Ont. C.A.); Skyepharma PLC v. Hyal Pharmaceutical
Corp. (1999), 12 C.B.R. (4th) 87 (Ont. S.C.J.) appeal quashed, (2000), 47 O.R. (3d) 234 (Ont. C.A.)).
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32 In this case, I am satisfied that evidence has been presented in the Report, the Jenkins Affidavit and the Howell
Affidavit, to demonstrate that each of the Soundair Principles has been satisfied, and that the economic realities of the
business vulnerability and financial position of itravel Canada (including that the result would be no different in a further
extension of the already extensive sales process) militate in favour of approval of the issuance of the Orders.

B. Does the Legal Test for Approval Change in a So-called "' Quick Flip" Scenario?

33 Where court approval is being sought for a so-called "quick flip" or immediate sale (which involves, as is the case
here, an already negotiated purchase agreement sought to be approved upon or immediately after the appointment of
a receiver without any further marketing process), the court is still to consider the Soundair Principles but with specific
consideration to the economic realities of the business and the specific transactions in question. In particular, courts
have approved immediate sales where:

(a) an immediate sale is the only realistic way to provide maximum recovery for a creditor who stands in a clear
priority of economic interest to all others; and

(b) delay of the transaction will erode the realization of the security of the creditor in sole economic interest.

Fund 321 Ltd. Partnership v. Samsys Technologies Inc. (2006), 21 C.B.R. (5 th) 1 (Ont. S.C.J.); Bank of Montreal v. Trent
Rubber Corp. (2005), 13 C.B.R. (5 th) 31 (Ont. S.C.J.).

34  In the case of Re Tool-Plas, 1 stated, in approving a "quick flip" sale that:

A "quick flip" transaction is not the usual transaction. In certain circumstances, however, it may be the best, or the
only, alternative. In considering whether to approve a "quick flip" transaction, the court should consider the impact
on various parties and assess whether their respective positions and the proposed treatment that they will receive in
the "quick flip" transaction would realistically be any different if an extended sales process were followed.

Tool-Plas Systems Inc., Re (2008), 48 C.B.R. (5th) 91 (Ont. S.C.J.).

35 Counsel submits that the parties would realistically be in no better position were an extended sales process
undertaken, since the APAs are the culmination of an exhaustive marketing process that has already occurred, and there
is no realistic indication that another such process (even if possible, which it is not, as itravel Canada lacks the resources
to do so) would produce a more favourable outcome.

36 Counsel further submits that a "quick flip" transaction will be approved pursuant to the Soundair Principles, where,
as in this case, there is evidence that the debtor has insufficient cash to engage in a further, extended marketing process,
and there is no basis to expect that such a process will result in a better realization on the assets. Delaying the process
puts in jeopardy the continued operation of itravel Canada.

37 I am satisfied that the approval of the Orders and the consummation of the Sale Transactions to the Purchasers
pursuant to the APAs is warranted as the best way to provide recovery for Elleway, the senior secured lender of
itravel Canada and with the sole economic interest in the assets. The sale process was fair and reasonable, and the
Sale Transactions is the only means of providing the maximum realization of the Purchased Assets under the current
circumstances.

C. Does Partial Payment of the Purchase Price Through a Reduction of the Indebtedness Owed to Elleway Preclude
Approval of the Orders?

38 Partial payment of the purchase price by Elleway reducing a portion of the debt owed to it under the Credit
Agreement and the entire amount owned under the Working Capital Facility Agreement does not preclude approval
of the Orders. This mechanism is analogous to a credit bid by a secured lender, but with the Purchasers, instead of the
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secured lender, taking title to the purchased assets. As noted, the Receiver understands that following closing of the
transactions contemplated under the APAs, that Elleway (or an affiliate thereof) will hold an indirect equity interest in
the Purchasers. It is well-established in Canada insolvency law that a secured creditor is permitted to credit bid its debt
in lieu of providing cash consideration.

Re White Birch Paper Holding Co. (2010), 72 C.B.R. (5 th) 74 (Qc. C.A.); Re Planet Organic Holding Corp. (June 4, 2010),
Toronto, Court File No. 10-86699-00CL, (S.C.J. [Commercial List]).

39 This court has previously approved sales involving credit bids in the receivership context. See CCM Master
Qualified Fund, Ltd., v. Blutip Power Technologies Ltd. (April 26, 2012), Toronto, Court File No. CV-12-9622-00CL,
(S.C.J. [Commercial List]).

40 It seems to me that, in these circumstances, no party is prejudiced by Elleway reducing a portion of the debt owed to
it under the Credit Agreement and the entire amount owed under the Working Capital Facility Agreement as part of the
Purchasers' payment of the purchase prices, as the Purchasers are assuming all claims secured by liens or encumbrances
that rank in priority to Elleway's security. The reduction of the indebtedness owed to Elleway will be less than the total
amount of indebtedness owed to Elleway under the Credit Agreement. As such, if cash was paid in lieu of a credit bid,
such cash would all accrue to the benefit of Elleway.

41 Therefore, it seems to me the fact that a portion of the purchase price payable under the APAs is to be paid through
a reduction in the indebtedness owed to Elleway does not preclude approval of the Orders.

D. Does the Purchasers' Relationship to itravel Canada preclude approval of the Orders?

42  Even if the Purchasers and itravel Canada were to be considered, out of an abundance of caution, related parties,
given that LDC is an existing shareholder of Travelzest and part of the Consortium or otherwise, this does not itself
preclude approval of the Orders.

43  Where a receiver seeks approval of a sale to a party related to the debtor, the receiver shall review and report on the
activities of the debtor and the transparency of the process to provide sufficient detail to satisfy the court that the best
result is being achieved. It is not sufficient for a receiver to accept information provided by the debtor where a related
party is a purchaser; it must take steps to verify the information. See Toronto Dominion Bank v. Canadian Starter Drives
Inc., 2011 ONSC 8004 (Ont. S.C.J. [Commercial List]).

44  In addition, the 2009 amendments to the BIA relating to sales to related persons in a proposal proceedings (similar
amendments were also made to the Companies' Creditors Arrangement Act (Canada)) are instructive. Section 65.13(5)
of the BIA provides:

If the proposed sale or disposition is to a person who is related to the insolvent person, the court may, after
considering the factors referred to in subsection (4), grant the authorization only if it is satisfied that:

(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who are not related to
the insolvent person; and

(b) the consideration to be received is superior to the consideration that would be received under any other
offer made in accordance with the process leading to the proposed sale or disposition.

45 The above referenced jurisprudence and provisions of the BIA (Canada) demonstrate that a court will not preclude
a sale to a party related to the debtor, but will subject the proposed sale to greater scrutiny to ensure a transparency and
integrity in the marketing and sales process and require that the receiver verify information provided to it to ensure the
process was performed in good faith. In this case, the Receiver is of the view that the market for the Purchased Assets
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was sufficiently canvassed through the sales and marketing processes and that the purchase prices under the APAs are
fair and reasonable under the current circumstances. I agree with and accept these submissions.

46  The Receiver requests that the APAs be sealed until the closing of the Sale Transactions contemplated thereunder.
It is also requesting an order permanently sealing the valuation reports prepared by Ernst & Young LLP and FIT
Consulting LLP and, attached as Confidential Appendices 4 and 5 of the Report, respectively.

47  The Supreme Court of Canada in Sierra Club of Canada v. Canada ( Minister of Finance), held that a sealing order
should only be granted when:

(a) an order is needed to prevent serious risk to an important interest because reasonable alternative measures
will not prevent the risk; and

(b) the salutary effects of the order outweigh its deleterious effects, including the effects on the right to free
expression, which includes public interest in open and accessible court proceedings.

Sierra Club of Canada v. Canada ( Minister of Finance), 2002 SCC41,[2002]2S.C.R. 522, at para. 53; Re Nortel Networks
Corporation (2009), 56 C.B.R. (5 TH) 224, (Ont. S.C.J. [Commercial List]), at paras. 38-39.

48 In my view, the APAs subject to the sealing request contain highly sensitive commercial information of itravel
Canada and their related businesses and operations, including, without limitation, the purchase price, lists of assets,
and contracts. Courts have recognized that disclosure of this type of information in the context of a sale process could
be harmful to stakeholders by undermining the integrity of the sale process. I am satisfied that the disclosure of the
APAs prior to the closing of the Sale Transactions could pose a serious risk to the sale process in the event that the Sale
Transactions do not close as it could jeopardize dealings with any future prospective purchasers or liquidators of itravel
Canada's assets. There is no other reasonable alternative to preventing this information from becoming publicly available
and the sealing request, which has been tailored to the closing of the Sale Transactions and the material terms of the
APAs until the closing of the Sale Transactions, greatly outweighs the deleterious effects. For these same reasons, plus
the additional reason that the valuations were provided to Travelzest on a confidential basis and only made available
to Travelzest and the Receiver on the express condition that they remain confidential, the Receiver submits that the
FTI Consulting LLP and Ernst & Young LLP valuations be subject to a permanent sealing order. Further, the Receiver
submits that the information contained in the Supplemental Report also meets the foregoing test for the factual basis
set forth in detail in the Supplemental Report (which has been filed on a confidential basis). I accept the Receiver's
submissions regarding the permanent sealing order for the valuation materials. For these reasons, (i) the APA is to be
sealed pending closing, and (ii) only the valuation material is to be permanently sealed.

Disposition

49  For the reasons set forth herein, the motion is granted. Orders have been signed to give effect to the foregoing.
Motion granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Arrangements — Approval by creditors
Comstock was granted protection under Companies' Creditors Arrangement Act (Can.) — SISP order was issued
approving sale and investor solicitation process wherein monitor was authorized to market assets for sale and attract new
investors — Monitor concluded SISP — Comstock and CCL Realty entered into sale agreement for sale of purchased
assets — Motion was brought for approval of sale transaction contemplated by agreement of purchase and sale —
Motion sought order vesting in purchaser seller's right, title and interest in property described in sale agreement — There
was request to seal sale agreement appended as confidential appendix to monitor's report — Approval of monitor's report
was also sought and ancillary relief related to distribution of proceeds from sale of property in Sudbury — Transaction
was not opposed by any party — Motion for approval of transaction and issuance of vesting order granted — Transaction
was fair and reasonable in circumstances — Sale agreement in appendix contained commercially sensitive information
and was to be sealed pending closing of transaction — Request for approval of distribution of Sudbury property sale
proceeds was granted.
Table of Authorities
Cases considered by Morawetz R.S.J.:
Canadian Red Cross Society | Socié¢té Canadienne de la Croix-Rouge, Re (1998), 1998 CarswellOnt 3346, 5 C.B.R.
(4th) 299, 72 O.T.C. 99 (Ont. Gen. Div. [Commercial List]) — referred to
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Sierra Club of Canada v. Canada ( Minister of Finance) (2002), 287 N.R. 203, (sub nom. Atomic Energy of Canada
Ltd. v. Sierra Club of Canada) 18 C.P.R. (4th) 1,44 C.E.L.R. (N.S.) 161, (sub nom. Atomic Energy of Canada Ltd.
v. Sierra Club of Canada) 211 D.L.R. (4th) 193, 223 F.T.R. 137 (note), 20 C.P.C. (5th) 1, 40 Admin. L.R. (3d) 1,
2002 SCC 41, 2002 CarswellNat 822, 2002 CarswellNat 823, (sub nom. Atomic Energy of Canada Ltd. v. Sierra Club
of Canada) 93 C.R.R. (2d) 219, [2002] 2 S.C.R. 522 (S.C.C.) — followed

Statutes considered:

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
Generally — referred to

s. 11 — considered

s. 36(1) — considered
MOTION brought by parties for approval of sale transaction contemplated by agreement of purchase and sale.
Morawetz R.S.J.:

1 Argument on this motion was heard on December 9, 2013. The matter was resolved by the parties on December 13,
2013 to the point that the relief sought was not opposed. I endorsed the record as follows:

After argument further negotiations amongst the parties resulted in a resolution of outstanding points and the matter
was not opposed. The transaction is approved. A sealing order is issued with respect to confidential Appendix "I" to
the Monitor's Report pending closing of the transaction. I am satisfied that the record supports the requested relief.
Motion granted and two orders: (i) approval and vesting and (ii) distribution of Sudbury property sales proceeds
have been signed. Reasons will follow.

2 These are the reasons.

3 Comstock Canada Ltd. ("Comstock"), CCL Realty Inc. ("CCL Realty") and CCL Equities Inc. (("CCL Equities"),
and together with Comstock and CCL Realty, (the "Comstock Group")) brought a motion for approval of a sale
transaction (the "Transaction") contemplated by an Agreement of Purchase and Sale (the "Sale Agreement") as between
Comstock and CCL Realty (the "Sellers") and HB Construction Company Ltd. (the "Purchaser"), dated November 28,
2013.

4  The Comstock Group also requested an order vesting in the Purchaser the Sellers' right, title and interest in and to
the property described in the Sale Agreement (the "Purchased Assets").

5 Inaddition, there was a request to seal the Sale Agreement appended as a confidential appendix to the Eighth Report
of PricewaterhouseCoopers Inc. (the "Monitor") in its capacity as the court-appointed Monitor of the Comstock Group.

6 Approval of the Eighth Report of the Monitor was also requested as well as ancillary relief related to the distribution
of proceeds from the sale of the property in Sudbury (the "Sudbury Property").

7 OnlJuly9, 2013, Comstock was granted protection pursuant to the Companies' Creditors Arrangement Act ("CCAA").

8 On August 7, 2013, an order (the "SISP Order") was issued which approved the sale and investor solicitation process
(the "SISP") wherein the Monitor, in consultation with Comstock, was authorized to (i) market the assets, property and
business of the Comstock Group for sale, and/or (i) attract new investors for the Comstock Group.

9  The Monitor conducted the SISP in accordance with the SISP Order.

10  Comstock and CCL Realty have entered into a Sale Agreement for the sale of the Purchased Assets.
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11 The Purchased Assets comprise, inter alia, certain real property, buildings and fixtures, real property leases,
contracts, equipment, inventory, permits, intellectual property, accounts receivable and litigation claims and certain
other property and assets.

12 The Comstock Group has consented to the issuance of the Sale Approval Order.

13 The Monitor has reported that the sale price and the terms set out in the Sale Agreement are commercially
reasonable and satisfactory to the Monitor and both the Comstock Group and the Monitor have been advised by Bank
of Montreal that the sale price is satisfactory to Bank of Montreal.

14 Section 36(1) of the CCAA allows the court to authorize the sale of "assets" out of the ordinary course of business.
The jurisdiction granted to CCAA courts to authorize the sale of assets free and clear of any restriction is consistent
with the discretion granted to the courts by s. 11 of the CCAA to make any order appropriate in the circumstances and
reflects the practical reality that absent clear title, purchasers would not be prepared to pay a fair price for a debtor's
assets. See Canadian Red Cross Society | Société Canadienne de la Croix-Rouge, Re (1998), 5 C.B.R. (4th) 299 (Ont. Gen.
Div. [Commercial List]).

15  The Transaction has the support of many constituents and is not opposed by any party. Under the circumstances,
I can only conclude that the Transaction is fair and reasonable in the circumstances and should be approved.

16 With respect to confidential Appendix "I", T am satisfied that the Sale Agreement, which is contained in this
Appendix contains commercially sensitive information, the disclosure of which could be harmful to creditors. Having
considered the principals set out in Sierra Club of Canada v. Canada ( Minister of Finance), 2002 SCC 41 (S.C.C.), I am
satisfied that confidential Appendix "I" should be sealed pending closing of the Transaction.

17  The motion for approval of the Transaction and the issuance of a Vesting Order is granted. An order has been
signed to give effect to the foregoing.

18 With respect to the request for approval of the distribution of the Sudbury Property sale proceeds to Bank of
Montreal, an approval and Vesting Order in respect of this property was made on September 24, 2013. The sale closed
on September 30, 2013 with the proceeds being paid to Gowlings, In Trust.

19 Subsequently, counsel to the Monitor provided an opinion confirming the priority of the position of the Bank
of Montreal.

20 The Monitor was of the view that the total proceeds should be applied to reduce the pre-filing indebtedness pursuant
to the DIP Commitment Letter. This request was not opposed and is appropriate in the circumstances. The requested
relief is granted and an order has been signed.

Motion granted.
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