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ANNEX A&

RENE M. AUBRY

JOHN D. BALL

JEAN BEAUDRY
MARCEL BERTRAND
GRORGES F. FOURKIER
GILLES GAGNON

AN GERGOVICH
PIERRE GILL '
ANDRE A. GIROUX
MICHAEL J. HAYES
IAIN D, HUME -
SEBASTIEN JANNITELLO
DENIS LANGELIRR
BERNARD LAUZON
MICHAEL F, MACEY
ZYGMUNT MARCINSKI
JEAN-GUY MARTEN
PIERRE SECCARECCIA
BERNARD R. SMITH
JACQUES ST-AMOUR

. NORAH K. TAYLOR

MICHAEL WHITWORTH
BLLIOT C. WIGHTMAN

Chaftered accoufitants, camrying on business in pertnership under the firm name and ?fﬁ’le of
Coopers & Lybrand and Laliberté Lanetst Coopers & Lybreand, having a place of business at
1170, Peel Street, Suite 330, Montreal, Proviries of Quebsc

-and —

MICHEL BEDARD
FRANCOIS BERNIER
WILLIAM G.K. BODEN
DENIS GIRARD
JAQUELIN LEGER
JEAN PELLETIER
CHRISTIAN ROUSSEAU
MARC SHEEDY
LIONEL VEZINA

Chartered accountants, carrying on business jn partnership under the firm name and style of
Coopers & Lybrand and Laliberté Lanctdt Coopers & Lybrand, having a place of [_)usiness at 2,
Place Quebec, Room 536, in the City of Quebee, Province of Quebec ’
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ROBERT M. BOSSHARD
SBAN R. CASRY

R. JAN COWAN
ROBERT G. GLENNY
GING A, SCAPILLATY

i

Chartered accountants, carrylng on business in pattnership under the firm name gimil style of
Coopers & Lybrand — Chartered Accountants, having a place of business at 21, King Street
West, 2" Floor, in the City of Ifamilton, Province of Ontario

satid-

DAVID E. GRAHAM
BRYANII. STEWART -
TERRANCE G, WICHMAN

Chartered accountants, catrying on business in partnership under the firm name and ‘styic- of
‘Coopers & Lybrand — Chartered Accountants; having a place of business at 175 Columbia Street
West, in the Cily of Waterloo, Province of Ontario

~apd-

SPENCER H. CLARK
ROBERT B, LEMON
ALLAN A, MCDERMID
IAN D, MCINTOSH
JOHN M. SAVEL

Chartered accountants, carrying on business in partnership under the firm name and style pf
Coopers & Lybrand — Chartered Accountants, having a place of business at 275 Dundag Street,
in the City of London, Province of Ontario

A, JOEL ADELSTEIN
TREVOR J. AMBRIDGE
DAVID H, ATKENS
SHARON BACAL
RONALD B. BLAINBY
HUGH J. BOLTON

J. DOUGLAS BRADLEY
DONALD A, BROWN
HAROLD A. BURKE
RICHARD:S. BUSKI
TONY P. CANCELLERE
DENNIS H. CARTWRIGHT
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PAUL G CHERRY
CHRISTIE J.B, CLARK
GRAHAME J. CLIFF
JAMES 8, COATSWORTH
- GEOFFREY A. COOKE
WILLIAM I, COTNAM
PAUL W, CURRIE
RICHARD C, CURTIS
KEVIN I, DANCEY
ALBXANDER M. DAVIDSON
ALANTG, DRIVER
1. PETER ECCLETGN
H. GLENN FAGAN
BRIAN €. FOLEY
PAVID FORSTER
STEPHEN H. FREEDHOFF
A, REK GANDERTON .
ANTHONY F. GIRBONS
PAULB. GLOVER
J. BRYAN GRAHAM
GARY J, HASSARD
BRENT D. HUBBARD
ROBERT M.C. HOLMES
BRENDA J. HUMPREYS |
ROBERT H, JOHNSON
ROBERT E. LAMOUREBUX
PETER XK. LANE
DEANR. LEVITT
ROBERT E. LOWE
C. ANDREW MCASKILE
JILL H. MCALPINE
ISRAEL H. MIDA
PAUL I. MURPHY
ROBERT I. MUTER
BARRY J. MYERS
GABRIEL NACHMAN
BERNARD J. NISKBER.
RICHARD C; PETIT
W. DAVID POWER
RICHARD ROHDE
JAMES §. SALOMAN
CHARLES L. SEGUIN
Alan Smith, in his quality of Executor and Trustee of the Estate of the Late
CHRISTINE E. SINCLAIR :
DAVID W. SMITH
ROBERT J. SPINDLER
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A. DEAN SUMMERVILLE ‘
MICHAEL A. TAMBOSSO
MICHAEL R, VAN EVERY
DEREK W, WELLIAMS
LAURBNCE H. WRAGG

Charfered ascountants, carrying on business in partnership under the fiiry name am_i Sfyl_ﬁ .O'f
Coopers & Lybiatid — Chartered Accountants, having a place of business at 145 King Street
West, in the City of Toronto, Province of Ontario

—~and —
ALAN FREED

RONALD G. JACKSON
JOHN J. LISOWSKI
ALLAN D. LUMSDEN
T. DAVID SCHIINS
RICHARD A. VICKERS

Chartered dccountants, cartylng on business i partnérship under the firm natne and style of
Coopers & Lybrand - Chartered Accountants, having a place of business at 55 Metcalfe Street,
124 Flooy, in the City of Ottawa, Province of Oatario

-apid —

ANTHONY 1. PANICCIA
PAUL J. CHARKO
LORIS MACOR

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand — Chartered Accountants, having a place of business at 500 Ouellette
Avenue, in the City of Windsor, Province of Ontario

-and —

RAYMOND A. CADIEUX
ANDRE G. COUTURE
DAVID 1. DRYBROUGH
FREDERICK M. FLORENCE
TAMES R, HOLLAND
SERENA H. KRAAYEVELD
DAVID LOEWEN

GERALD F. PYLE
GERALD H. RODRIGUE
CAROL L. STOCKWELL
PAUL D, WRIGHT



Chattered accountants, carrying on bushiess in a'-rt-_fiership ander the flrm name _anq style of
Coopers & Lybrand - Charteréd Accountants, having & place of business at 2300 Richardson
Building, One Lombard Place, in the City of Winnipeg,. Province of Manitoba

-dnd -

PRANKLIN M. BALDRY
MONTE F. GORCHINSKI
GERALD P, SCHERMAN

Charteted accountants, carrying on business in p&r‘tneréhip upder the firm name and style 25
Coopers & Lybrand — Chartered Accountants, kaving a place of business at 500 — 123-2
Avenue South, in the City of Saskatoon, Provinee of Saskatchewan :

-and —

TUSTIN FRYER. .
RONALD P, GRATTON

C. ROY KRAKE

JOHN E. LAWRENCE
GERARD A.M, LUTIKX
RODERICK W. MACLEAN
DALE 8. MEISTER
WILLIAM B, PATTERSON
BRIAN K. PAWLUCK

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & L¥bpzmd ~ Chartered Accountants, having a place of business at 2400 Bow Valley
Sq. I, 255-5" Avenue $.W., in the City of Calgary, Provitce of Alberta

-and —

AW, KEITH ANDERSON
DANIEL . BLOCK
WIHLLIAM D. BURCH
BARRY L: JAMES
DONALD A, MACLEAN
JOHN A, MACNUTT
MELVIN J. MATEAN
ALAND. MARTIN
FREDERICK M. PARTINGTON
JOSEPH F. PRESTON
KENNETH D. RAWSON
N. DAVID ST. PETER
JOHN M. TWEEDLE
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Chartered accountants, cartying on business in parthership under the firm naing and style of
Coopers & Lybrand — Chartered Accotintants, haviiig a place of busiress at 2700 Oxferd Tower,
10235 — 101 Street, in the City of Edmonton, Provinee of Alberta

~and —

ERIC S.Z. ANDREW
RODNEY C. BERGEN
LENARD F, BOGGIO
JOHN H. BOWLES
DAVID P. BOWRA.
CRAIG G. BUSHELL

W. JOHN DAWSON
DARRYL R. EDDY
RODNEY B, JOHNSTON
JOHN C. KAY
PATRICIA J. LAYOIE
JOHNE. LARSEN
LEDRORD G. LILLEY
MARTIN A. LINSLEY
JOHN D. PETERS
PIROOZ PQURDAD
GARY D. POWDROZNIK
C. DOUGLAS PROCTOR
PETER J. SPEER

Chartered accoumants, carrying ot business in partnership under the firm name and style of
Coopers & Lybrand — Chartered Accountants, having a place of business at 111 West Hastings
Street, in the City of Vancouver, Province of British Columbia

-and —

ELAINE S. SIBSON
GARY R. STAFFORD
MARCUS A. WIDE
J. HAP WRIGHT

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand — Chartered Accountants, having a place of business at 1701 Hollis Street,
Suite {200, in the City of Halifax, Province of Nova Scotia

—and -

LAWRENCE R. COSMAN
HUGH R. TIDBY



i

vii

R. DALE URQUHART

PETER WILSHAW
Ms. LG, Wittrien in her quality of Executor and Trustee of the Estate of the Late

GLENN L. WITTREN

Chartered accountants, carrying on business in partnership under the firm name and -stjiyfl'ié—,‘@f
Coopers & Lybrand — Chartered Accountants, having a place of business at 801 Brunswick
House, 44 Chapman Hill, in the City of Saint Jobn, Province of New Brunswick

~ani] —
G. COLIN BAIRD

CHARLES M. POLLET
JAMBS A, KIRBY

RONALD J, WALSH

Chartered accountants, carrying on business in partnership under the firm pame. and style 03:
Coopers & Lybrand.~ Chartered Accountants, having a place of business at 235 Water Street, 7
Floor, in the City of 8t. Johu, Province of Newfoundland

~a#hd-

DAVID G, ARSENAULT
C. MARY H. BEST

BRIAN W. CAMERON

IRWIN W. ELLIS

RALPH H. GREEN

J. WALTER MACKINNON
JOHN M, MULLIGAN
MICHAEL L. O'BRIEN

Chattered. accoumntants, carrying on business in partnership under the firm name and style of

Coopers & Lybrand — Chartered Accountants, having a place of business at 134 Kent Street, 6"
Floor, in thie City of Charlottetown, Province of Prince Edward Island

~and-
COOPERS & LYBRAND - CHARTERED ACCOUNTANTS, a professional partnership

carrying on the profession of chartered accountancy and having its head office at 145 King Street
West, in the City of Torotito, Province of Ontario
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PART I: QVERVIEW OF POSITION & STATEMENT OF FACTS

1. The judgment rendered by the Quebec Court of Appeal (the "appeal judgment’)
confirmed the liability of Applicants in the present case, substantially upholding
the judgment rendered by the Quebec Superior Court (the “trial judgment”).

2. In the event that this Court grants Appficants’ Leave Application, which
Respondent has contested, Respondent seeks leave to assert that the majority
of the Court of Appeal erred in overturning the trial judgment on the issue of
Applicants’ liability for Respondent's loss of his second investment in Castor
Holdings Lid. (“Castor”) made in October, 1991 in the amount of $292,560 (the
“Second Investment”). Based on the trial judge’s review of the factual evidence,
she concluded that Respondent committed no fault and that the direct and
immediate cause of his loss was Applicants' negligence.

3. Although the trial judge concluded that the faulty valuation letter dated October
22, 1991 issued by Coopers & Lybrand ("C&L") was the critical factor that
impelled Respondent to make the Second Investment, the majority of the Court

of Appeal concluded that Applicants were not liable because Respondent should
have known better than to rely on it and because he was acting in solidarity with

Castor's management to support Castor at a difficult time.

4, in dissent, Vézina J.C.A. disagreed with the majority, and adopted the findings of
the trial judge. If leave is granted, Respondent will ask this Court to adopt the
dissenting reasons of Vezina J.C.A. who held that there was ample evidence to
support the trial judge's conclusions in respect of the Second Investment and

therefore deference should be accorded to her decision.

PART II: QUESTIONS IN ISSUE

ISSUE 1: The role of an appellate court: When is it inappropriate for an appellate
court to intervene on a question of fact?

ISSUE 2: Causation and apportioning liability: When is it appropriate to consider
that the chain of causation has been broken?
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PART Ili: STATEMENT OF ARGUMENT

ISSUE 1: The role of an appellate court: When is it inappropriate for an appeliate
coutt to intervene on a question of fact?

Although the majority of the Court of Appeal did not identify any palpable and

'(J-i

overriding errors made by the trial judge, they overturned her assessment of the

factual evidence related to the Second Investment.

6. in deciding that Respondent’s decision to make the Second Investment was “nof
because the documents prepared by appellants had convinced him that it was a
good investment, but rather in solidarity with Castor's management and with his

ni

colleagues on the board of directors™, the majority of the Court of Appeal

reassessed the facts and arrived at their own factual conclusion.

7. In doing so, the majority emphasized a few details from a virtual mountain of
gvidence reviewed by the trial judge, and relied on a partial review of such
evidence. After stating that an the issue of causality, deference to the trial judge
is appropriate?, the majority of the court below substituted their appreciation of

the factual evidence for hers.

8. For example, the majority referred to certain extracts of the testimony of the
expert Stephen Jarislowsky, who had not been mandated to opine on the Second
Investment, but the majority did not refer to the evidence of another expert, Paul
Lowenstein, whose opinion on that investment was accepted by the trial judge®.
Mr. Lowenstein opined that a reasonable sophisticated investor could rely on the
opinions of C&L in making the Second Investment. The trial judge specifically
noted that, while Mr. Lowenstein testified that it was important for Respondent to
know more about Castor as a director than as a shareholder, in his opinion “a
reasonable sophisticated high net worth private investor, when provided with the
unqualified audited financial statemenis and the valuation letter by C&L, would

! Appeal Judgment §343 [Applicants’ Record (“AR™ Tab 4C].

2 Appeal Judgment §§267-268 [AR Tab 4C].

® Trial Judgment §§3274, 3323-3344 [AR Tab 4A]. The Court of Appeal also relied on Mr. Lowenstein's
opinion in respect of the first investment (§§284, 293} [AR Tab 4C},
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10.

have [...] supporfed the company and increased his investment in 1991, as
Widdrington did”™.

Consequently, as found by Vézina J.C.A., there was ample evidence to support
the trial judge’s conclusions, and therefore there was no justifiable reason for the

majority to overturn them.

n this case, the majority disagreed with the trial judge’s weighing of the
evidence, for which appellate intervention is not permitted. As this Court has
explained, an “appellate court is not free fo interfere with a factual conciusion that
it disagrees with where such disagreement stems from a difference of opinion

over the weight o be assigned to the underlying facts™.

ISSUE 2: Causation and apportioning liability: When is it appropriate to consider

11.

12,

that the chain of causation has been broken?

On the facts of the case, and with the ample evidence in the record, the trial
judge concluded that Respondent’s loss of his Second Investment was caused
by his reliance on the faulty professional opinions issued by the Applicants®, The
majority of the Court of Appeal did not call into question the trial judge’s findings
of fact that led to such conclusion. These factual findings include the finding that;

C&L’s valuation lefter dated October 22, 1891 which Widdrington
received at the Board meefing of October 24, 1991f,..] was the
ctitical factor which impelled him fto make his second equity
investment’. [emphasis added]

Consequently, it was an error for the majority to substitute their opinion as to the
direct and immediate cause of the loss once fault, damage and the "“crificaf

;r'm,t)acf’8 of Applicants’ fauit on the damage had been established.

* Trial Judgment §§3274, 3278 [AR Tab 4A]
® Housen v. Nikolaisen, 2002 SCC 33 (CanLll), at para. 23 [Respondent's Book of Authorities (‘RBOA")

Tab 2).

® Appeal Judgment §322 [AR Tab 4C].

7 Trial Judgment §3241 [AR Tab 4A], referred to in the Appeal Judgment at §322 [AR Tab 4C).

¥ At §332 of the Appeal Judgment, the majority recognizes, and does not dispute, the trial judge’s finding
in this regard, but concludes that Widdrington had to "do more”’ [AR Tab 4C].
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13.  In addition, the facts described in the judgmenis below establish that Castor’s
principal committed a fraud and C&L's engagement partner was a ‘“co-
conspirator®. As such, even if Respondent committed a fault by failing to ask
more guestions before he made his Second Investment (which conclusion was
rejected by the trial judge and the dissenting appellate judge), there is no link
between that fault and his loss, since there is absolutely no evidence in the
record to suggest that had Respondent asked guestions, he would have received
truthful answers from any person in a position to provide him with accurate
information and that he would not have sustained his loss. In fact, the evidence

establishes the opposite™.

14.  The Court of Appeal has recently held'! that where the faults of the victim were
merely circumstances that were not the actual cause of its loss, the chain of

causation is not broken.

15.  Finally, even if Respondent committed a fault {(which the majority never explicity
held) that contributed to the loss, at best, same should have led the court below
to consider apportioning liability between Applicants and Respondent in
accordance with Article 1478 CCQ, which codifies the existing jurisprudence as
at 1991". No such apportionment was made by the majority.

PART tV: SUBMISSIONS ON COSTS

16.  The Respondent requests costs in the cause.

? Appeal Judgment §72 [AR Tab 4C].

1 Appeal Judgment §80: when questions were asked, Castor's management and Applicants’
engagement partner advised a third party lender in July 1991 that the audited financial statements
accurately reflected the reality of Castor [AR Tab 4CJ; and Trial Judgment §2575: both Castor and
Applicants knew that there were at least $275 million of problem loans in February 1991, but the 1990
audited financial statements were issued without qualification and Applicants issued share valuation
letters in March and October 1991 that were not only unqualified, but were optimistic about Castor's
future [AR Tab 4A].

" Banque de Montréal/Bank of Montreal ¢. Banque de Nouvelle-Ecosse/Bank of Nova Scofia, 2013
QCCA 1548 (CanLll) at para, 144 [RBOA Tab 1],

'2 Ministére de la Justice, Commentaires du ministre de la Justice - Le Code civil du Québec, t. 1,
Québec, Les Publications du Québec, 1893, Article 1478 CCQ was published in 1991 but only came info
force in 1994 {RBOA Tab 3].
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PART V: ORDERS SOUGHT

17.  In the event that this Court grants Applicants’ Application for Leave to Appeal
(which Respondent submits it should not), Respondent requests that this
Conditional Cross-Appeal Leave Application should be granted, with costs in the

cause.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 25" day of September, 2013

FISHMAN FLANZ MELAND PAQUIN LLP

/‘wfai/éﬁ'?’f'atfﬂ /L/My /\/ééw(/ /C‘(:/ZL ‘A

/ Me Avram Fishman

Me Mark E. Meland

Me Leonard Flanz

Me Margo R. Siminovitch
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