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INSCRIPTION DATE-HEURE-MINUTE DATE EXTRÊME D'EFFET
07-0343462-0001 2007-06-18  09:00 2017-06-15
HYPOTHÈQUE CONVENTIONNELLE SANS DÉPOSSESSION
 
 

.PARTIES.
 
Titulaire
WACHOVIA CAPITAL FINANCE CORPORATION (CANADA)
1 Place Ville Marie, Suite 2022, Montreal, Quebec H3B 2C4
 
Titulaire
WACHOVIA CAPITAL FINANCE CORPORATION (CANADA)
141 Adelaide Street West, Suite 1500, Toronto, Ontario M5H 3L5
 
Constituant
EFFIGI INC.
1155 Autoroute Chomedey, Laval, Quebec H7W 5J8

The Grantor hypothecates the Collateral which, collectively, means the
Claims, Inventory, Title Documents, Records and Proceeds (all as more
fully described hereunder), present and future.
 
"Claims" means the universality of the claims of the Grantor including,
without limitation, all cash, cash equivalents (including, without
limitation, certificates of deposit, time deposits, commercial paper
and marketable obligations issued by the Government of Canada), bank
accounts, accounts receivable, claims, debts, accounts and monies of
every nature which now are or which may at any time hereafter be due,
owing or accruing to or owned by the Grantor, and also all securities,
bills, notes, negotiable instruments and other documents now held or
owned or which may be hereafter taken, held or owned by the Grantor or
anyone on behalf of the Grantor in respect of any of the foregoing or
any part thereof.
 
"Inventory" shall mean all of the Grantor's now owned and hereafter
existing or acquired raw materials, work in process, finished goods and
all other inventory of whatsoever kind or nature, wherever located.
 
"Proceeds" means identifiable or traceable movable property in any form
derived directly or indirectly from any dealing with the Collateral or
the proceeds therefrom, including, for greater certainty and without
limitation, any payment or right to a payment or insurance representing
an indemnity or compensation for loss of or damage to the Collateral or
any part thereof or proceeds therefrom.
 
"Records" shall mean all of the Grantor's present and future books of
account of every kind or nature, purchase and sale agreements,
invoices, ledger cards bills of lading and other shipping evidence
statements, correspondence memoranda, credit files and other data
relating to the Collateral or any account debtor, together with the
tapes, disks, diskettes, and other data and software storage media and
devices, file cabinets or containers in or on which the foregoing are
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stored (including any rights of the Grantor with respect to the
foregoing maintained with or by any other person).
 
"Title Documents" means warehouse receipts and similar documents of
title relating to Inventory.

 
SOMME DE L'HYPOTHÈQUE
An aggregate amount of Seventy-Two Million Dollars ($72,000,000.)(including
the additional hypothec of 20% on the principal amount of $60,000,000.)
together with interest thereon at the rate of 25% per annum.
 
RÉFÉRENCE À L'ACTE CONSTITUTIF
FORME DE L'ACTE : Sous seing privé
DATE : 2007-06-15
LIEU : Montreal, Quebec

 

.AVIS D'ADRESSE.
NO 021081

 

.MENTIONS.

 

.REMARQUES.

 

Demande d'état certifié Consulter une autre inscription particulière

Retour à la page Consulter le registre  | | Aide en ligne

Dernière modification : 18 juin 2007
Politique de confidentialité

© Gouvernement du Québec, 1997-2007



luciel
TextBox

EXHIBIT P-2






















































luciel
TextBox

EXHIBIT P-2
























Registration Number (New): 17314998

Registration Date/Time (Atlantic): 2010-10-25 13:00

Expiry Date: 2015-10-25

File Number: TBF

Registrant Name and Address
Registrant User ID: M187862
ESC Corporate Services Ltd.
Ferry, Lauren
Director, Client Services
445 King Street West
Suite 400
Toronto ON M5V 1K4
Canada

All registration date/time values are stated in Atlantic Time.

Registration Details for Registration Number: 17314998

Province or Territory: Nova Scotia
Registration Type: PPSA Financing Statement

Registration History
Registration Activity Registration Number Date/Time

(Atlantic)
Expiry Date File Number

Original 17314998 2010-10-25 13:00 2015-10-25 TBF

This registration has not been the subject of an Amendment or Global Change. The following registration
information was added by the original registration and has not been deleted.

Debtors
Type: Enterprise

Effigi Inc.

1155, Autoroute 13
Laval PQ H7W 5J8
Canada

Secured Parties
Type: Enterprise

Wells Fargo Capital Finance Corporation Canada

40 King Street West
Suite 2500
Toronto ON M5H 3L9
Canada

General Collateral
A security interest is taken in all of the debtor's present and after-acquired personal property.

Nova Scotia
PPRS Verification Statement

(New)
6523550

Report Version 2.13 Page: 1
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*** End of Report ***

Nova Scotia
PPRS Verification Statement

(New)
6523550

Report Version 2.13 Page: 2



Page i of i

PPSA - FORM 1 C
Confirmation of Filing

OnCorp Trans No: 108806
Your Ref Info: MBUCKLEY

Date Created: Oct 25,2010 This Confirmation Printed on: Oct 25,201012:30 pm
Your Docket Info: TBF

PPSA File Ref No: 665371512 Regn No: 20101025 1156 1590 0542 Expiiy Date: 10125/2015

Caution Filing: MV Schedule: PPSAIRSLA: P Regn Period: 5

DEBTOR NAME & ADDRESS DA TE OF BIRTH CORPORA TlON NO

EFFIGIINC.
1155, AUTOROUTE 13
LAVAL PO H7W 5J8

SECURED PARTY

WELLS FARGO CAPITAL FINANCE CORPORATION CANADA
40 KING STREET WEST, SUITE 2500
TORONTO ON M5H 3L9

COLLA TERAL INFORMA TlON I MA TURITY DA TE I AMOUNT SECURED
Inventoiy Equipment Accounts Other Motor Veh Incl I I

REGISTERING AGENT

GOOD MANS LLP (GC/MB)
3400-333 BAY ST, BAY ADELAIDE CENTRE TORONTO ON M5H 2S7

This document is a record of the Reference File Number and Registration Number assigned to this filing by the PPSR system, MINISTRY OF
CONSUMER AND BUSINESS SERVICES. No liability is undertaken by OnCorp Direct Inc. regarding its completeness, correctness. or the
interpretation or use which may be made of it. Registration details must be verified by the user upon receipt of the 3C Verification statement from
MCBS.

https:/ /www2.oncorp.com/PPSANew/Registration/PPSARegPrint.asp?type=C&ids= i 088... i 0125120 i 0
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GENERAL SECURITY AGREEMENT 

This GENERAL SECURITY AGREEMENT dated October 28, 2010 is given by 

EFFIGI INC., a corporation incorporated under the laws of Canada (“Grantor”), in favour of 

WELLS FARGO CAPITAL FINANCE CORPORATION CANADA (successor name of 

Wachovia Capital Finance Corporation (Canada)) (“Secured Party”) pursuant to the Loan 

Agreement (as hereinafter defined). 

W I T N E S S E T H 

WHEREAS, Secured Party has entered into certain financing arrangements with Grantor 

pursuant to which Secured Party may make loans and provide other financial accommodations to 

Grantor; 

AND WHEREAS Grantor has agreed to execute and deliver this Agreement to and in 

favour of the Secured Party as security for payment and performance of the Obligations (as 

hereinafter defined). 

NOW, THEREFORE, in consideration of the premises and for other good and valuable 

consideration, the receipt and sufficiency of which is hereby acknowledged, Grantor hereby 

agrees in favour of the Secured Party as follows: 

SECTION  1 - DEFINITIONS 

1.1 Definitions.  Unless otherwise defined in this Agreement, all terms used herein 

(a) which are defined in the PPSA (as hereinafter defined) shall have the meanings given therein 

or (b) if not defined in the PPSA and defined in the Loan Agreement shall have the meanings 

given therein unless otherwise defined in this Agreement.  All references to the plural herein 

shall also mean the singular and to the singular shall also mean the plural unless the context 

otherwise requires.  All references to Grantor and Secured Party pursuant to the definitions set 

forth in the recitals hereto, or to any other person herein, shall include their respective successors 

and permitted assigns.  The words “hereof”, “herein”, “hereunder”, “this Agreement” and 

words of similar import when used in this Agreement shall refer to this Agreement as a whole 

and not any particular provision of this Agreement and as this Agreement now exists or may 

hereafter be amended, modified, supplemented, extended, renewed, restated or replaced.  The 

word “including” when used in this Agreement shall mean “including, without limitation”.  

References herein to any statute or any provision thereof include such statute or provision as 

amended, revised, re-enacted and/or consolidated from time to time and any successor statute 

thereto.  An Event of Default shall exist or continue or be continuing until such Event of Default 

is waived in accordance with Section 5.3 of this Agreement or is cured in a manner satisfactory 

to Secured Party, if such Event of Default is capable of being cured as determined by Secured 

Party.  “Canadian Dollars” and the sign “$” mean lawful money of Canada.  “US Dollars” and 

the sign “US$” mean lawful money of the United States of America.  For purposes of this 

Agreement, the following terms shall have the respective meanings given to them below: 

(a) “Accounts” shall mean all present and future rights of Grantor to payment for 

goods sold or leased or for services rendered, whether or not evidenced by 

instruments or chattel paper, and whether or not earned by performance.  
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(b) “BIA” means the Bankruptcy and Insolvency Act (Canada). 

(c) “CCAA” means the Companies’ Creditors Arrangement Act (Canada). 

(d) “Eligible Account” shall have the meaning given to such term in the Loan 

Agreement. 

(e) “Equipment” shall mean all of Grantor’s now owned and hereafter acquired 

equipment, machinery, computers and computer hardware and software (whether 

owned or licensed), vehicles, tools, furniture, fixtures, all attachments, accessions 

and property now or hereafter affixed thereto or used in connection therewith, and 

substitutions and replacements thereof, wherever located. 

(f) “Event of Default” shall have the meaning set forth in Section 4.1 hereof. 

(g) “Financing Agreements” shall have the meaning given to such term in the Loan 

Agreement.  

(h) “Intellectual Property” shall mean all intellectual property owned by or licensed 

to Grantor, including copyrights, designs, licence agreements, patents, software, 

trademarks, trade names, distinguishing guises, logos and slogans, licenses, 

registrations and applications for registration thereof. 

(i) “Inventory” shall mean all of Grantor’s now owned and hereafter existing or 

acquired raw materials, work in process, finished goods and all other inventory of 

whatsoever kind or nature, wherever located. 

(j) “Loan Agreement” shall mean the loan agreement dated June 18, 2007, between 

Grantor and Secured Party, as amended by an amending agreement no. 1 dated 

October 3, 2008, an amending agreement no. 2 dated June 19, 2009, an amending 

agreement no. 3 dated June 2009, an amending agreement no. 4 dated July 23, 

2009 and a fifth amendment to the loan agreement dated May 18, 2010, as the 

same may be amended, modified, supplemented, extended, renewed, restated or 

replaced from time to time. 

(k) “Obligations” shall mean any and all Revolving Loans, Letter of Credit 

Accommodations, Mark-to-Market Exposure under Secured Hedging 

Arrangements and all other obligations, liabilities and indebtedness of every kind, 

nature and description owing by Grantor to Secured Party, including principal, 

interest, charges, fees, costs and expenses, however evidenced, whether as 

principal, surety, endorser, guarantor or otherwise, whether arising under the Loan 

Agreement, Secured Hedging Arrangements or the other Financing Agreements, 

whether now existing or hereafter arising, whether arising before, during or after 

the initial or any renewal term of the Loan Agreement or after the commencement 

of any proceeding with respect to Grantor or any Obligor under the BIA, the 

CCAA, or any similar statute in any jurisdiction (including the payment of 

interest and other amounts which would accrue and become due but for the 

commencement of such proceeding, whether or not such amounts are allowed or 
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allowable in whole or in part in such proceeding), whether direct or indirect, 

absolute or contingent, joint or several, due or not due, primary or secondary, 

liquidated or unliquidated, secured or unsecured, and however acquired by 

Secured Party. 

(l) “Obligor” shall mean any guarantor, endorser, acceptor, surety or other person 

liable on or with respect to the Obligations or who is the owner of any property 

which is security for the Obligations, other than Grantor. 

(m) “PPSA” shall mean the Personal Property Security Act (Ontario), together with 

all rules, regulations and interpretations thereunder or related thereto, as amended, 

supplemented or replaced from time to time or, to the extent applicable, the 

corresponding legislation in any other province. 

(n) “Real Property” shall mean all now owned and hereafter acquired real property 

of Grantor, including leasehold interests, together with all buildings, structures, 

and other improvements located thereon and all licenses, easements and 

appurtenances relating thereto, wherever located. 

(o) “Receivables” shall mean all of the following now owned or hereafter arising or 

acquired property of Grantor: (i) all Accounts; (ii) all interest, fees, late charges, 

penalties, collection fees and other amounts due or to become due or otherwise 

payable in connection with any Account; (iii) all payment intangibles of Grantor; 

(iv) letters of credit, indemnities, guarantees, security or other deposits and 

proceeds thereof issued payable to Grantor or otherwise in favour of or delivered 

to Grantor in connection with any Account; or (v) all other accounts, contract 

rights, chattel paper, instruments, notes, general intangibles and other forms of 

obligations owing to Grantor, whether from the sale and lease of goods or other 

property, licensing of any property (including Intellectual Property or other 

general intangibles), rendition of services or from loans or advances by Grantor or 

to or for the benefit of any third person (including loans or advances to any 

Affiliates or Subsidiaries of Grantor) or otherwise associated with any Accounts, 

Inventory or general intangibles of Grantor (including, without limitation, choses 

in action, causes of action, tax refunds, tax refund claims, any funds which may 

become payable to Grantor in connection with the termination of any Plan or 

other employee benefit plan and any other amounts payable to Grantor from any 

Plan or other employee benefit plan, rights and claims against carriers and 

shippers, rights to indemnification, business interruption insurance and proceeds 

thereof, casualty or any similar types of insurance and any proceeds thereof and 

proceeds of insurance covering the lives of employees on which Grantor is a 

beneficiary). 

(p) “Records” shall mean all of Grantor’s present and future books of account of 

every kind or nature, purchase and sale agreements, invoices, ledger cards, bills of 

lading and other shipping evidence, statements, correspondence, memoranda, 

credit files and other data relating to the Collateral or any account debtor, together 

with the tapes, disks, diskettes and other data and software storage media and 

devices, file cabinets or containers in or on which the foregoing are stored 
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(including any rights of Grantor with respect to the foregoing maintained with or 

by any other person). 

SECTION  2 - GRANT OF SECURITY INTEREST 

2.1 Grant of a Security Interest.  To secure payment and performance of all 

Obligations, Grantor hereby grants to Secured Party a continuing security interest in, a lien upon, 

and a right of set off against, and hereby assigns to Secured Party as security, all of the present 

and after-acquired property of Grantor, including the following property and interests in property 

of Grantor, whether now owned or hereafter acquired or existing, and wherever located (together 

with all other collateral security for the Obligations at any time granted by Grantor to or acquired 

by the Secured Party from Grantor, collectively, the “Collateral”): 

(a) all Accounts; 

(b) all general intangibles, including, without limitation, all Intellectual Property;  

(c) all goods, including, without limitation, Inventory and Equipment; 

(d) all Real Property and fixtures; 

(e) all chattel paper, including, without limitation, all tangible and electronic chattel 

paper; 

(f) all instruments, including, without limitation, all promissory notes; 

(g) all documents; 

(h) all deposit accounts; 

(i) all letters of credit, banker’s acceptances and similar instruments and including all 

letter-of-credit rights; 

(j) all supporting obligations and all present and future liens, security interests, 

rights, remedies, title and interest in, to and in respect of Receivables and other 

Collateral, including (i) rights and remedies under or relating to guaranties, 

contracts of suretyship, letters of credit and credit and other insurance related to 

the Collateral, (ii) rights of stoppage in transit, replevin, repossession, reclamation 

and other rights and remedies of an unpaid vendor, lienor or secured party, 

(iii) goods described in invoices, documents, contracts or instruments with respect 

to, or otherwise representing or evidencing, Receivables or other Collateral, 

including returned, repossessed and reclaimed goods, and (iv) deposits by and 

property of account debtors or other persons securing the obligations of account 

debtors; 

(k) all (i) investment property (including securities, whether certificated or 

uncertificated, securities accounts, security entitlements, commodity contracts or 

commodity accounts) and (ii) monies, credit balances, deposits and other property 

of Grantor now or hereafter held or received by or in transit to Secured Party or at 
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any other depository or other institution from or for the account of Grantor, 

whether for safekeeping, pledge, custody, transmission, collection or otherwise; 

(l) to the extent not otherwise described above, all Receivables; 

(m) all Records; and 

(n) all products and proceeds of the foregoing, in any form, including insurance 

proceeds and all claims against third parties for loss or damage to or destruction 

of or other involuntary conversion of any kind or nature of any or all of the other 

Collateral. 

2.2 Exceptions to Collateral.  Notwithstanding the foregoing, Collateral (a) shall not 

include the last day of the term of any lease (but upon the enforcement of Secured Party’s rights 

hereunder, Secured Party shall stand possessed of such last day in trust to assign the same to any 

person acquiring such term); (b) shall not include any consumer goods; and (c) is not and shall 

not be construed as an assignment of any patents, trademarks, copyrights or of any license 

agreement providing for the grant of any right under any patent, trademark or copyright or right 

to use any  trademark or any invention covered by a patent. 

2.3 Unassigned Contracts.  Nothing in this Agreement shall constitute an 

assignment or attempted assignment of any contract, agreement, lease, permit, license or charter 

which by its provisions or by law is not assignable or which requires the consent of a third party 

to its assignment unless such consent has been obtained (an “Unassigned Contract”).  In each 

such case, Grantor shall, unless Secured Party otherwise agrees in writing, promptly, upon 

written request by Secured Party, attempt to obtain the consent of any necessary third party to an 

Unassigned Contract and to its further assignment by Secured Party to any third party as a result 

of the exercise by Secured Party of its remedies.  Upon such consent being obtained or waived, 

this Agreement shall apply to the applicable Unassigned Contract without regard to this Section 

and without the necessity of any further assurance to effect such assignment.  Unless and until 

the consent to assignment is obtained as provided above, Grantor shall, to the extent it may do so 

at law or pursuant to the provisions of the Unassigned Contract or interest in question, hold all 

benefit to be derived from such Unassigned Contract in trust for Secured Party (including, 

without limitation, Grantor’s beneficial interest in any such contract, agreement, lease, permit, 

license or charter which may be held in trust for Grantor by a third party), as additional security 

for payment of Obligations and shall deliver up all such benefit to Secured Party (including any 

Accounts), promptly upon demand by Secured Party.  

SECTION  3 - MISCELLANEOUS COVENANTS 

3.1 Power of Attorney.  Grantor hereby irrevocably designates and appoints Secured 

Party (and all persons designated by Secured Party) as Grantor’s true and lawful attorney-in-fact, 

and authorizes Secured Party, in Grantor’s or Secured Party’s name, to:  

(a) at any time an Event of Default exists or has occurred and is continuing (i) 

demand payment on Accounts or other proceeds of Inventory or other Collateral, 

(ii) enforce payment of Accounts by legal proceedings or otherwise, (iii) exercise 

all of Grantor’s rights and remedies to collect any Account or other Collateral, 
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(iv) sell or assign any Account upon such terms, for such amount and at such time 

or times as the Secured Party deems advisable, (v) settle, adjust, compromise, 

extend or renew an Account, (vi) discharge and release any Account, (vii) 

prepare, file and sign Grantor’s name on any proof of claim in bankruptcy or 

other similar document against an account debtor, (viii) notify the post office 

authorities to change the address for delivery of Grantor’s mail to an address 

designated by Secured Party, and open and dispose of all mail addressed to 

Grantor, and (ix) do all acts and things which are necessary, in Secured Party’s 

determination, to fulfil Grantor’s obligations under this Agreement and the other 

Financing Agreements; and  

(b)  at any time to (i) take control in any manner of any item of payment or proceeds 

thereof, (ii) have access to any lockbox or postal box into which Grantor’s mail is 

deposited, (iii) endorse Grantor’s name upon any items of payment or proceeds 

thereof and deposit the same in the Secured Party’s account for application to the 

Obligations, (iv) endorse Grantor’s name upon any chattel paper, document, 

instrument, invoice, or similar document or agreement relating to any Account or 

any goods pertaining thereto or any other Collateral, (v) sign Grantor’s name on 

any verification of Accounts and notices thereof to account debtors and (vi) 

execute in Grantor’s name and file any PPSA or other financing statements or 

amendments thereto.  Grantor hereby releases Secured Party and its officers, 

employees and designees from any liabilities arising from any act or acts under 

this power of attorney and in furtherance thereof, whether of omission or 

commission, except as a result of Secured Party’s own gross negligence or wilful 

misconduct as determined pursuant to a final non-appealable order of a court of 

competent jurisdiction. 

3.2 Right to Cure.  Secured Party may, at its option, (a) during the existence of an 

Event of Default, cure any default by Grantor under any agreement with a third party or pay or 

bond on appeal any judgment entered against Grantor, (b) at any time, discharge liens, security 

interests or other encumbrances at any time levied on or existing with respect to the Collateral 

and (c) during the existence of an Event of Default, pay any tax, amount, incur any expense or 

perform any act which, in Secured Party’s judgment, is necessary or appropriate to preserve, 

protect, insure or maintain the Collateral and the rights of Secured Party with respect thereto.  

Secured Party may add any amounts so expended to the Obligations and charge Grantor’s 

account therefor, such amounts to be repayable by Grantor on demand.  Secured Party shall be 

under no obligation to effect such cure, payment or bonding and shall not, by doing so, be 

deemed to have assumed any obligation or liability of Grantor.  Any payment made or other 

action taken by Secured Party under this Section shall be without prejudice to any right to assert 

an Event of Default hereunder and to proceed accordingly. 

3.3 Access to Premises.  From time to time as requested by Secured Party, at the cost 

and expense of Grantor, (a) Secured Party or its designee shall have complete access to all of 

Grantor’s premises during normal business hours, and after notice to Grantor (but no more than 

four (4) times during any twelve (12) month period if no Event of Default exists or has occurred 

and is continuing), or at any time and without notice to Grantor if an Event of Default exists or 

has occurred and is continuing, for the purposes of inspecting, verifying and auditing the 

Collateral and all of Grantor’s books and records, including, without limitation, the Records, and 
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(b) Grantor shall promptly furnish to Secured Party such copies of such books and records or 

extracts therefrom as Secured Party may request, and (c) use during normal business hours such 

of Grantor’s personnel, equipment, supplies and premises as may be reasonably necessary for the 

foregoing and if an Event of Default exists or has occurred and is continuing for the collection of 

Accounts and realization of other Collateral. 

SECTION  4 - EVENTS OF DEFAULT AND REMEDIES 

4.1 Events of Default.  The occurrence or existence of any Event of Default under 

the Loan Agreement is referred to herein individually as an “Event of Default”, and collectively 

as “Events of Default”. 

4.2 Remedies. 

(a) At any time an Event of Default exists or has occurred and is continuing, Secured 

Party shall have all rights and remedies provided in this Agreement, the other 

Financing Agreements, the Secured Hedging Arrangements, the PPSA and other 

applicable law, all of which rights and remedies may be exercised without notice 

to or consent by Grantor or any Obligor, except as such notice or consent is 

expressly provided for hereunder or required by applicable law.  All rights, 

remedies and powers granted to Secured Party hereunder, under any of the other 

Financing Agreements, the Secured Hedging Arrangements, the PPSA or other 

applicable law, are cumulative, not exclusive and enforceable, in Secured Party’s 

discretion, alternatively, successively, or concurrently on any one or more 

occasions, and shall include, without limitation, the right to apply to a court of 

competent jurisdiction for an injunction to restrain a breach or threatened breach 

by Grantor of this Agreement or any of the other Financing Agreements or the 

Secured Hedging Arrangements. Secured Party may, at any time or times, proceed 

directly against Grantor or any Obligor to collect the Obligations without prior 

recourse to the Collateral. 

(b) Without limiting the foregoing, at any time an Event of Default exists or has 

occurred and is continuing, Secured Party may, in its discretion and without 

limitation, (i) accelerate the payment of all Obligations (other than any 

Obligations with respect to Secured Hedging Arrangements), and demand 

immediate payment thereof to Secured Party (provided, that, upon the occurrence 

of any Event of Default described in Sections 10.1(h) and 10.1(i) of the Loan 

Agreement, all Obligations shall automatically become immediately due and 

payable), (ii) with or without judicial process or the aid or assistance of others, 

enter upon any premises on or in which any of the Collateral may be located and 

take possession of the Collateral or complete processing, manufacturing and 

repair of all or any portion of the Collateral and carry on the business of Grantor 

(which rights shall only be exercisable at any time an Event of Default exists or 

has occurred and is continuing), (iii) require Grantor, at Grantor’s expense, to 

assemble and make available to Secured Party any part or all of the Collateral at 

any place and time designated by Secured Party, (iv) collect, foreclose, receive, 

appropriate, setoff and realize upon any and all Collateral, (v) remove any or all 

of the Collateral from any premises on or in which the same may be located for 
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the purpose of effecting the sale, foreclosure or other disposition thereof or for 

any other purpose (which rights shall only be exercisable at any time an Event of 

Default exists or has occurred and is continuing), (vi) sell, lease, transfer, assign, 

deliver or otherwise dispose of any and all Collateral (including entering into 

contracts with respect thereto, public or private sales at any exchange, broker’s 

board, at any office of Secured Party or elsewhere) at such prices or terms as 

Secured Party may deem reasonable, for cash, upon credit or for future delivery, 

with the Secured Party having the right to purchase the whole or any part of the 

Collateral at any such public sale, all of the foregoing being free from any right or 

equity of redemption of Grantor, which right or equity of redemption is hereby 

expressly waived and released by Grantor, (vii) borrow money and use the 

Collateral directly or indirectly in carrying on Grantor’s business or as security for 

loans or advances for any such purposes,  and/or (viii) grant extensions of time 

and other indulgences, take and give up security, accept compositions, grant 

releases and discharges, and otherwise deal with Grantor, debtors of Grantor, 

sureties and others as Secured Party may see fit without prejudice to the liability 

of Grantor or Secured Party’s right to hold and realize the security interest created 

under any Financing Agreement.  If any of the Collateral is sold or leased by 

Secured Party upon credit terms or for future delivery, the Obligations shall not be 

reduced as a result thereof until payment therefor is finally collected by Secured 

Party.  If notice of disposition of Collateral is required by law, five (5) days prior 

notice or such other (longer) notice as required by a mandatory provision of law 

by Secured Party to Grantor designating the time and place of any public sale or 

the time after which any private sale or other intended disposition of Collateral is 

to be made, shall be deemed to be reasonable notice thereof and Grantor waives 

any other notice.  In the event Secured Party institutes an action to recover any 

Collateral or seeks recovery of any Collateral by way of prejudgment remedy, 

Grantor waives the posting of any bond which might otherwise be required. 

(c) At any time or times that an Event of Default has occurred and is continuing, 

Secured Party may, in its discretion, enforce the rights of Grantor against any 

account debtor, secondary obligor or other obligor in respect of any of the 

Accounts or other Receivables.  Without limiting the generality of the foregoing, 

Secured Party may, in its discretion, at such time or times (i) notify any or all 

account debtors, secondary obligors or other obligors in respect thereof that the 

Receivables have been assigned to Secured Party and that Secured Party has a 

security interest therein and Secured Party may direct any or all account debtors, 

secondary obligors and other obligors to make payment of Receivables directly to 

Secured Party, (ii) extend the time of payment of, compromise, settle or adjust for 

cash, credit, return of merchandise or otherwise, and upon any terms or 

conditions, any and all Receivables or other obligations included in the Collateral 

and thereby discharge or release the account debtor or any secondary obligors or 

other obligors in respect thereof without affecting any of the Obligations, 

(iii) demand, collect or enforce payment of any Receivables or such other 

obligations, but without any duty to do so, and Secured Party shall not be liable 

for any failure to collect or enforce the payment thereof nor for the negligence of 

its agents or legal counsel with respect thereto and (iv) take whatever other action 
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Secured Party may deem necessary or desirable for the protection of its interests.  

At any time that an Event of Default exists or has occurred and is continuing, at 

Secured Party’s request, all invoices and statements sent to any account debtor 

shall state that the Accounts and such other obligations have been assigned to 

Secured Party and are payable directly and only to Secured Party and Grantor 

shall deliver to Secured Party such originals of documents evidencing the sale and 

delivery of goods or the performance of services giving rise to any Accounts as 

Secured Party may require.  In the event any account debtor returns Inventory 

when an Event of Default exists or has occurred and is continuing, Grantor shall, 

upon Secured Party’s request, hold the returned Inventory in trust for Secured 

Party, segregate all returned Inventory from all of its other property, dispose of 

the returned Inventory solely according to Secured Party’s instructions, and not 

issue any credits, discounts or allowances with respect thereto without Secured 

Party’s prior written consent. 

(d) To the extent that applicable law imposes duties on Secured Party to exercise 

remedies in a commercially reasonable manner (which duties cannot be waived 

under such law), Grantor acknowledges and agrees, to the extent permitted by 

applicable law, that it is not commercially unreasonable for Secured Party (i) to 

fail to incur expenses reasonably deemed significant by Secured Party to prepare 

Collateral for disposition or otherwise to complete raw material or work-in-

process into finished goods or other finished products for disposition, (ii) to fail to 

obtain third party consents for access to Collateral to be disposed of, or to obtain 

or, if not required by other law, to fail to obtain consents of any Governmental 

Authority or other third party for the collection or disposition of Collateral to be 

collected or disposed of, (iii) to fail to exercise collection remedies against 

account debtors, secondary obligors or other persons obligated on Collateral or to 

remove liens or encumbrances on or any adverse claims against Collateral, (iv) to 

exercise collection remedies against account debtors and other persons obligated 

on Collateral directly or through the use of collection agencies and other 

collection specialists, (v) to advertise dispositions of Collateral through 

publications or media of general circulation, whether or not the Collateral is of a 

specialized nature, (vi) to contact other persons, whether or not in the same 

business as Grantor, for expressions of interest in acquiring all or any portion of 

the Collateral, (vii) to hire one or more professional auctioneers to assist in the 

disposition of Collateral, whether or not the collateral is of a specialized nature, 

(viii) to dispose of Collateral by utilizing internet sites that provide for the auction 

of assets of the types included in the Collateral or that have the reasonable 

capability of doing so, or that match buyers and sellers of assets, (ix) to dispose of 

assets in wholesale rather than retail markets, (x) to disclaim disposition 

warranties, (xi) to purchase insurance or credit enhancements to insure Secured 

Party against risks of loss, collection or disposition of Collateral or to provide to 

Secured Party a guaranteed return from the collection or disposition of Collateral, 

or (xii) to the extent deemed appropriate by Secured Party, to obtain the services 

of other brokers, investment bankers, consultants and other professionals to assist 

Secured Party in the collection or disposition of any of the Collateral. Grantor 

acknowledges that the purpose of this Section is to provide non-exhaustive 
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indications of what actions or omissions by Secured Party would not be 

commercially unreasonable in the exercise by Secured Party of remedies against 

the Collateral and that other actions or omissions by Secured Party shall not be 

deemed commercially unreasonable solely on account of not being indicated in 

this Section. Without limitation of the foregoing, nothing contained in this Section 

shall be construed to grant any rights to Grantor or to impose any duties on 

Secured Party that would not have been granted or imposed by this Agreement or 

by applicable law in the absence of this Section. 

(e) Subject to those terms and conditions of any applicable License Agreement as to 

trademarks licensed by Grantor from a third party, for the purpose of enabling 

Secured Party to exercise the rights and remedies hereunder, Grantor hereby 

grants to Secured Party to the extent assignable, an irrevocable, non-exclusive 

license (exercisable at any time an Event of Default shall have occurred and for so 

long as the same is continuing) without payment of royalty or other compensation 

to Grantor, to use, assign, license or sublicense any of the trademarks, service-

marks, trade names, business names, trade styles, designs, logos and other source 

of business identifiers and other intellectual property and general intangibles now 

owned or hereafter acquired by Grantor, wherever the same may be located, 

including in such license reasonable access to all media in which any of the 

licensed items may be recorded or stored and to all computer programs used for 

the compilation or printout thereof. 

(f) At any time an Event of Default has occurred and is continuing, Secured Party 

may apply the cash proceeds of Collateral actually received by Secured Party 

from any sale, lease, foreclosure or other disposition of the Collateral to payment 

of the Obligations, in whole or in part and in accordance with the terms of the 

Loan Agreement, whether or not then due or may hold such proceeds as cash 

collateral for the Obligations.  Grantor shall remain liable to Secured Party for the 

payment of any deficiency with interest at the highest rate provided for herein and 

all costs and expenses of collection or enforcement, including legal fees and 

expenses. 

(g) Secured Party may seek the appointment of a receiver, receiver-manager or 

keeper (a “Receiver”) to take possession of all or any portion of the Collateral or 

to operate same and, to the maximum extent permitted by law, may seek the 

appointment of such a receiver without the requirement of prior notice or a 

hearing. Any such Receiver shall, so far as concerns responsibility for his/her 

acts, be deemed agent of Grantor and not Secured Party, and Secured Party shall 

not be in any way responsible for any misconduct, negligence or non-feasance on 

the part of any such Receiver, his/her servants or employees.  Subject to the 

provisions of the instrument appointing him/her, any such Receiver shall have 

power to take possession of Collateral, to preserve Collateral or its value, to carry 

on or concur in carrying on all or any part of the business of Grantor and to sell, 

lease, license or otherwise dispose of or concur in selling, leasing, licensing or 

otherwise disposing of Collateral.  To facilitate the foregoing powers, any such 

Receiver may, to the exclusion of all others, including Grantor, enter upon, use 

and occupy all premises owned or occupied by Grantor wherein Collateral may be 
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situate, maintain Collateral upon such premises, borrow money on a secured or 

unsecured basis and use Collateral directly in carrying on Grantor’s business or as 

security for loans or advances to enable the Receiver to carry on Grantor’s 

business or otherwise, as such Receiver shall, in its discretion, determine.  Except 

as may be otherwise directed by Secured Party, all money received from time to 

time by such Receiver in carrying out his/her appointment shall be received in 

trust for and paid over to Secured Party.  Every such Receiver may, in the 

discretion of Secured Party, be vested with all or any of the rights and powers of 

Secured Party.  Secured Party may, either directly or through its nominees, 

exercise any or all powers and rights given to a Receiver by virtue of the 

foregoing provisions of this Section. 

(h) Grantor shall pay all costs, charges and expenses incurred by Secured Party or any 

Receiver, whether directly or for services rendered (including, solicitor’s costs on 

a solicitor and his own client basis, auditor’s costs, other legal expenses and 

Receiver remuneration) in enforcing this Agreement and in enforcing or 

collecting Obligations and all such expenses together with any money owing as a 

result of any borrowing permitted hereby shall be a charge on the proceeds of 

realization and shall be secured hereby. 

SECTION  5 - JURY TRIAL WAIVER; OTHER WAIVERS AND CONSENTS; 

GOVERNING LAW 

5.1 Governing Law; Choice of Forum; Service of Process; Jury Trial Waiver. 

(a) The validity, interpretation and enforcement of this Agreement and any dispute 

arising out of the relationship between the parties hereto, whether in contract, tort, 

equity or otherwise, shall be governed by the laws of the Province of Ontario and 

the federal laws of Canada applicable therein. 

(b) Grantor irrevocably consents and submits to the non-exclusive jurisdiction of the 

courts of the Province of Ontario and waives any objection based on venue or 

forum non conveniens with respect to any action instituted therein arising under 

this Agreement or in any way connected or related or incidental to the dealings of 

Grantor and Secured Party in respect of this Agreement or the transactions related 

hereto, in each case whether now existing or hereafter arising, and whether in 

contract, tort, equity or otherwise, and agrees that any dispute with respect to any 

such matters shall be heard only in the courts described above (except that 

Secured Party shall have the right to bring any action or proceeding against 

Grantor or its property in the courts of any other jurisdiction which Secured Party 

deems necessary or appropriate in order to realize on the Collateral or to 

otherwise enforce its rights against Grantor or its property). 

(c) To the extent permitted by law, Grantor hereby waives personal service of any 

and all process upon it and consents that all such service of process may be made 

by registered mail (return receipt requested) directed to its address set forth on the 

signature pages hereof and service so made shall be deemed to be completed five 

(5) days after the same shall have been so deposited in the Canadian mails, or, at 
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Secured Party’s option, by service upon Grantor in any other manner provided 

under the rules of any such courts.   

(d) GRANTOR HEREBY WAIVES ANY RIGHT TO TRIAL BY JURY OF ANY 

CLAIM, DEMAND, ACTION OR CAUSE OF ACTION (i) ARISING UNDER 

THIS AGREEMENT OR ANY OF THE OTHER FINANCING AGREEMENTS 

OR (ii) IN ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL 

TO THE DEALINGS OF GRANTOR AND/OR, SECURED PARTY IN 

RESPECT OF THIS AGREEMENT OR ANY OF THE OTHER FINANCING 

AGREEMENTS OR THE TRANSACTIONS RELATED HERETO OR 

THERETO IN EACH CASE WHETHER NOW EXISTING OR HEREAFTER 

ARISING, AND WHETHER IN CONTRACT, TORT, EQUITY OR 

OTHERWISE.  GRANTOR AND SECURED PARTY EACH HEREBY 

AGREES AND CONSENTS THAT ANY SUCH CLAIM, DEMAND, ACTION 

OR CAUSE OF ACTION SHALL BE DECIDED BY COURT TRIAL 

WITHOUT A JURY AND THAT GRANTOR AND SECURED PARTY MAY 

FILE AN ORIGINAL COUNTERPART OF A COPY OF THIS AGREEMENT 

WITH ANY COURT AS WRITTEN EVIDENCE OF THE CONSENT OF 

SUCH PARTIES TO THE WAIVER OF ITS RIGHT TO TRIAL BY JURY. 

(e) Secured Party shall not have any liability to Grantor (whether in tort, contract, 

equity or otherwise) for losses suffered by Grantor in connection with, arising out 

of, or in any way related to the transactions or relationships contemplated by this 

Agreement, or any act, omission or event occurring in connection herewith, unless 

it is determined by a final and non-appealable judgment or court order binding on 

Secured Party that the losses were the result of acts or omissions constituting 

gross negligence or wilful misconduct of such Secured Party. Grantor (i) certifies 

that none of Secured Party, or any representative, agent or attorney acting for or 

on behalf of Secured Party has represented, expressly or otherwise, that Secured 

Party would not, in the event of litigation, seek to enforce any of the waivers 

provided for in this Agreement or any of the other Financing Agreements and 

(ii) acknowledges that in entering into this Agreement and the other Financing 

Agreements, Secured Party is relying upon, among other things, the waivers and 

certifications set forth in this clause and the other provisions of this Agreement. 

(f) Grantor hereby expressly waives all rights of notice and hearing of any kind prior 

to the exercise of rights by Secured Party from and after the occurrence of an 

Event of Default to repossess the Collateral with judicial process or to replevy, 

attach or levy upon the Collateral or other security for the Obligations.  Grantor 

waives the posting of any bond otherwise required of Secured Party in connection 

with any judicial process or proceeding to obtain possession of, replevy, attach or 

levy upon the Collateral or other security for the Obligations, to enforce any 

judgment or other court order entered in favour of Secured Party, or to enforce by 

specific performance, temporary restraining order, preliminary or permanent 

injunction, the Loan Agreement or any other Financing Agreement. 

5.2 Waiver of Notices.  Grantor hereby expressly waives, to the extent permitted by 

law, demand, presentment, protest and notice of protest and notice of dishonour with respect to 
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any and all instruments and commercial paper, included in or evidencing any of the Obligations 

or the Collateral, and any and all other demands and notices of any kind or nature whatsoever 

with respect to the Obligations, the Collateral and this Agreement, except such as are expressly 

provided for herein.  No notice to or demand on Grantor which Secured Party may elect to give 

shall entitle Grantor to any other or further notice or demand in the same, similar or other 

circumstances. 

5.3 Amendments and Waivers.  Neither this Agreement nor any provision hereof 

shall be amended, modified, waived or discharged orally or by course of conduct, but only by a 

written agreement signed by an authorized officer of Secured Party, and as to amendments, as 

also signed by an authorized officer of Grantor.  Secured Party shall not, by any act, delay, 

omission or otherwise be deemed to have expressly or impliedly waived any of its rights, powers 

and/or remedies unless such waiver shall be in writing and signed by an authorized officer of 

Secured Party.  Any such waiver shall be enforceable only to the extent specifically set forth 

therein.  A waiver by Secured Party of any right, power and/or remedy on any one occasion shall 

not be construed as a bar to or waiver of any such right, power and/or remedy which Secured 

Party would otherwise have on any future occasion, whether similar in kind or otherwise. 

5.4 Waiver of Counterclaims.  Grantor waives all rights to interpose any claims, 

deductions, setoffs or counterclaims of any nature (other than compulsory counterclaims) in any 

action or proceeding with respect to this Agreement, the Obligations, the Collateral or any matter 

arising therefrom or relating hereto or thereto. 

5.5 Indemnification.  Grantor shall indemnify and hold Secured Party and its 

respective directors, agents, employees and counsel and their respective affiliates (each such 

person being an “Indemnitee”), harmless from and against any and all losses, claims, damages, 

liabilities, costs or expenses imposed on, incurred by or asserted against any of them in 

connection with any litigation, investigation, claim or proceeding commenced or threatened 

related to the negotiation, preparation, execution, delivery, enforcement, performance or 

administration of this Agreement, any other Financing Agreements, or any undertaking or 

proceeding related to any of the transactions contemplated hereby or any act, omission, event or 

transaction related or attendant thereto, including amounts paid in settlement, court costs, and the 

fees and expenses of counsel except that Grantor shall not have any obligation under this Section 

to indemnify an Indemnitee with respect to a matter covered hereby resulting from (a) the gross 

negligence or wilful misconduct of such Indemnitee as determined pursuant to a final, non-

appealable order of a court of competent jurisdiction (but without limiting the obligations of 

Grantor as to any other Indemnitee) or (ii) any action or proceeding that does not involve an act 

or omission of Grantor and is brought by one Indemnitee against another Indemnitee.   To the 

extent that the undertaking to indemnify, pay and hold harmless set forth in this Section may be 

unenforceable because it violates any law or public policy, Grantor shall pay the maximum 

portion which it is permitted to pay under applicable law to Secured Party in satisfaction of 

indemnified matters under this Section.  To the extent permitted by applicable law, Grantor shall 

not assert, and Grantor hereby waives, any claim against any Indemnitee, on any theory of 

liability for special, indirect, consequential or punitive damages (as opposed to direct or actual 

damages) arising out of, in connection with, or as a result of, this Agreement, any of the other 

Financing Agreements or any undertaking or transaction contemplated hereby.  No Indemnitee 

referred to above shall be liable for any damages arising from the use by unintended recipients of 

any information or other materials distributed by it through telecommunications, electronic or 
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other information transmission systems in connection with this Agreement or any of the other 

Financing Agreements or the transaction contemplated hereby or thereby.  All amounts due 

under this Section shall be payable upon demand. The foregoing indemnity shall survive the 

payment of the Obligations and the termination or non-renewal of this Agreement. All of the 

foregoing costs and expenses shall be part of the Obligations and secured by the Collateral. 

5.6 Delegation of Duties.  Secured Party may execute any of its rights and remedies 

under this Agreement by or through agents, employees or attorneys-in-fact and shall be entitled 

to advice of counsel and other consultants or experts concerning all matters pertaining to such 

rights and remedies.  Secured Party shall not be responsible for the negligence or misconduct of 

any agents or attorneys-in-fact selected by Secured Party with reasonable care.  Secured Party 

may also from time to time, when the Secured Party deems it to be necessary or desirable, 

appoint one or more trustees, co-trustees, collateral co-agents, collateral subagents or attorneys-

in-fact (each, a “Subagent”) with respect to all or any part of the Collateral; provided that no 

such Subagent shall be authorized to take any action with respect to any Collateral unless and 

except to the extent expressly authorized in writing by Secured Party.  Should any instrument in 

writing from Secured Party be required by any Subagent so appointed by Secured Party to more 

fully or certainly vest in and confirm to such Subagent such rights, powers, privileges and duties, 

Grantor shall execute, acknowledge and deliver any and all such instruments promptly upon 

request by Secured Party.  If any Subagent, or successor thereto, shall die, become incapable of 

acting, resign or be removed, all rights, powers, privileges and duties of such Subagent, to the 

extent permitted by law, shall automatically vest in and be exercised by Secured Party until the 

appointment of a new Subagent.  Secured Party shall not be responsible for the negligence or 

misconduct of any agent, attorney-in-fact or Subagent that it selects in accordance with the 

foregoing provisions of this Section in the absence of Secured Party’s gross negligence or 

misconduct. 

SECTION  6 - MISCELLANEOUS 

6.1 Currency Indemnity.  If, for the purposes of obtaining judgment in any court in 

any jurisdiction with respect to this Agreement or any of the other Financing Agreements, it 

becomes necessary to convert into the currency of such jurisdiction (the “Judgment Currency”) 

any amount due under this Agreement or under any of the other Financing Agreements in any 

currency other than the Judgment Currency (the “Currency Due”), then conversion shall be 

made at the Exchange Rate at which Secured Party is able, on the relevant date, to purchase the 

Currency Due with the Judgment Currency prevailing on the Business Day before the day on 

which judgment is given.  In the event that there is a change in the rate of exchange prevailing 

between the Business Day before the day on which the judgment is given and the date of receipt 

by Secured Party of the amount due, Grantor will, on the date of receipt by Secured Party, pay 

such additional amounts, if any, or be entitled to receive reimbursement of such amount, if any, 

as may be necessary to ensure that the amount received by Secured Party on such date is the 

amount in the Judgment Currency which when converted at the rate of exchange prevailing on 

the date of receipt by Secured Party is the amount then due under this Agreement or such other 

of the Financing Agreements in the Currency Due.  If the amount of the Currency Due which 

Secured Party is able to purchase is less than the amount of the Currency Due originally due to it, 

Grantor shall indemnify and save Secured Party harmless from and against loss or damage 

arising as a result of such deficiency.  The indemnity contained herein shall constitute an 

obligation separate and independent from the other obligations contained in this Agreement and 
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the other Financing Agreements, shall give rise to a separate and independent cause of action, 

shall apply irrespective of any indulgence granted by Secured Party from time to time and shall 

continue in full force and effect notwithstanding any judgment or order for a liquidated sum in 

respect of an amount due under this Agreement or any of the other Financing Agreements or 

under any judgment or order. 

6.2 Notices.  All notices, requests and demands hereunder shall be in writing and 

(a) made to Secured Party at Suite 2500, 40 King Street West, Toronto, Ontario M5H 3L9, 

facsimile no: (416) 775-2991, Attention: Portfolio Manager - Effigi; and to Grantor at its chief 

executive office on the signature page to this Agreement, or to such other address as either party 

may designate by written notice to the other in accordance with this provision, and (b) deemed to 

have been given or made: if delivered in person, immediately upon delivery; if by facsimile 

transmission, immediately upon sending and upon confirmation of receipt; if by nationally 

recognized overnight courier service with instructions to deliver the next business day, one (1) 

business day after sending; and if by registered mail, return receipt requested, five (5) days after 

mailing. 

6.3 Partial Invalidity.  If any provision of this Agreement is held to be invalid or 

unenforceable, such invalidity or unenforceability shall not invalidate this Agreement as a whole, 

but this Agreement shall be construed as though it did not contain the particular provision held to 

be invalid or unenforceable and the rights and obligations of the parties shall be construed and 

enforced only to such extent as shall be permitted by applicable law. 

6.4 Successors.  This Agreement, the other Financing Agreements and any other 

document referred to herein or therein shall be binding upon Grantor and its successors and 

assigns and enure to the benefit of and be enforceable by Secured Party and its successors and 

assigns, except that Grantor may not assign its rights under this Agreement, the other Financing 

Agreements and any other document referred to herein or therein without the prior written 

consent of Secured Party. 

6.5 Entire Agreement.  This Agreement, the other Financing Agreements, any 

supplements hereto or thereto, and any instruments or documents delivered or to be delivered in 

connection herewith or therewith represents the entire agreement and understanding concerning 

the subject matter hereof and thereof between the parties hereto, and supersede all other prior 

agreements, understandings, negotiations and discussions, representations, warranties, 

commitments, proposals, offers and contracts concerning the subject matter hereof, whether oral 

or written. 

6.6 Attachment.  The security interest created hereby is intended to attach when this 

Agreement is executed by Grantor and delivered to Secured Party. 

6.7 Headings.  The division of this agreement into Sections and the insertion of 

headings are for convenience only and shall not affect the construction or interpretation of this 

Agreement. 

6.8 Execution by Facsimile or Electronic Means.  Execution and delivery of this 

Agreement by telefacsimile or other electronic method of transmission shall have the same force 

and effect as the delivery of an originally executed copy of this Agreement.  Should Grantor 
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deliver an executed copy of this Agreement by telefacsimile or other electronic method of 

transmission, it shall also deliver an original executed counterpart, but the failure to do so shall 

not affect the validity, enforceability or binding effect of this Agreement. 

6.9 Acknowledgement.  Grantor acknowledges receipt of a copy of this Agreement. 

6.10 Choice of Language.  The parties hereto confirm that they have requested that 

this Agreement and all documents related hereto be drafted in English. Les parties aux présentes 

ont exigé que cette convention ainsi que tout document connexe soient rédigés en anglais. 

[The remainder of this page has been intentionally left blank.] 





Transmitting Party

FRASER MILNER CASGRAIN LLP

2900 10180 101 ST
EDMONTON, AB T5J3V5

 Party Code: 50000165
      Phone #: 780 423 7100
Reference #: 126017-249/hrz

Search ID #: Z03692117 Date of Search: 2012-May-02 Time of Search: 14:54:50

Business Debtor Search For:

EFFIGI INC.

Exact Result(s) Only Found

NOTE:

A complete Search may result in a Report of Exact and Inexact Matches.

Be sure to read the reports carefully.

Personal Property Registry
Search Results Report Page 1 of 3

Search ID#: Z03692117
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Business Debtor Search For:

EFFIGI INC.

Search ID #: Z03692117 Date of Search: 2012-May-02 Time of Search: 14:54:50

Registration Number: 12040512083 Registration Type: SECURITY AGREEMENT

Registration Date: 2012-Apr-05 Registration Status: Current

Expiry Date: 2022-Apr-05 23:59:59

Exact Match on: Debtor No: 1

Debtor(s)

Block Status

1 EFFIGI INC.
1155 AUTOROUTE 13
LAVAL, QC H7W 5J8

Current

Secured Party / Parties

Block Status

1 ROYNAT CAPITAL INC.
1002 SHERBROOKE STREET WEST, SUITE 1105
MONTREAL, QC H3A 3L6

Current

Collateral: General

Block Description Status

1 ALL PRESENT AND AFTER-ACQUIRED PERSONAL PROPERTY OF THE DEBTOR. Current

Personal Property Registry
Search Results Report Page 2 of 3

Search ID#: Z03692117



Business Debtor Search For:

EFFIGI INC.

Search ID #: Z03692117 Date of Search: 2012-May-02 Time of Search: 14:54:50

Registration Number: 12050230885 Registration Type: SECURITY AGREEMENT

Registration Date: 2012-May-02 Registration Status: Current

Expiry Date: 2017-May-02 23:59:59

Exact Match on: Debtor No: 1

Debtor(s)

Block Status

1 EFFIGI INC.
1155, Autoroute 13
Laval, QC H7W 5J8

Current

Secured Party / Parties

Block Status

1 WELLS FARGO CAPITAL FINANCE CORPORATION CANADA
40 King Street West, Suite 2500
Toronto, ON M5H 3L9

Current

Collateral: General

Block Description Status

1 All present and after-acquired personal property of the Debtor. Current

Result Complete

Personal Property Registry
Search Results Report Page 3 of 3

Search ID#: Z03692117
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INTERCREDITOR AGREEMENT entered into on January 24, 2012 at Montreal, Quebec, 

AMONG: WELLS FARGO CAPITAL FINANCE 

CORPORATION CANADA, legal person having 

a place of business at 40 King Street West, Suite 

2500, Toronto, Ontario M5H 3Y2 

(“Wells Fargo”); 

  

AND: ROYNAT CAPITAL INC., legal person having a 

place of business at  Scotia Tower, 1002 

Sherbrooke Street West, Suite 1105, Montreal, 

Quebec H3A 3L6 

(“Roynat”); 

  

AND: EFFIGI  INC., legal person having its head office 

at 1155 Autoroute Chomedey, Laval, Quebec  

H7W 5J8 

(with its successors, the “Borrower”). 

WHEREAS the capitalized terms in the following recitals are defined in Section 1 hereof; 

WHEREAS Wells Fargo has agreed to provide the Borrower with revolving credit facilities 

pursuant to the Wells Fargo Loan Agreement, which advances are secured by the Wells Fargo 

Security; 

WHEREAS Roynat has agreed to provide the Borrower with a loan in the maximum amount of 

$2,650,000 which is or shall be secured by the Roynat Security; and 

WHEREAS it is desirable to set out the rights and priorities of the Lenders with respect to the 

Obligations; 

NOW THEREFORE for good and valuable consideration, receipt and sufficiency of which is 

hereby acknowledged by the undersigned, each of the undersigned hereby agrees as hereinafter 

set forth. 
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INTERCREDITOR AGREEMENT January 24, 2012 

Page 2 

 

1. DEFINITIONS 

All references to the plural herein shall also mean the singular and all references to the singular 

shall also mean the plural.  All references to any party hereto or to any other Person herein, shall 

include the respective successors and assigns and any receiver, receiver-manager, agent or 

trustee of such party or Person.  The words “hereof”, “herein”, “hereunder”, “this Agreement” 

and words of similar import when used in this Agreement shall refer to this Agreement as a 

whole and not any particular provision of this Agreement and as this Agreement now exists or 

may hereafter be amended, modified, supplemented, extended, renewed, revised, restated or 

replaced.  Any accounting term used herein unless otherwise defined in this Agreement shall 

have the meanings customarily given to such term in accordance with GAAP.  For purposes of 

this Agreement, the following terms shall have the respective meanings given to them below: 

(a) “Borrower’ means Effigi Inc. and any successors and assigns; 

(b) “Collateral” means the Roynat Collateral and the Wells Fargo Collateral; 

(c) “Demand” means a demand made under any of the Financing Agreements for payment 

other than payment in the ordinary course of any Obligations and the acceleration, 

if applicable, of all related indebtedness and liability; 

(d) “Event of Default” shall mean the occurrence or existence of any event or condition 

which, pursuant to the terms of any of the Financing Agreements, constitutes an event of 

default; 

(e) “Financing Agreements” means the Wells Fargo Loan Agreement and the Roynat Loan 

Agreement, the documents evidencing the Security of the Lenders and all collateral 

documents related to the foregoing, as any such document may be or may have been 

amended, modified, supplemented, extended, renewed, revised, restated or replaced from 

time to time; 

(f) “GAAP” shall be determined on the basis of the following principles in effect on the date 

hereof and means generally accepted accounting principles in Canada as set forth in the 

statements, opinions and pronouncements of the relevant Canadian public and private 

accounting boards and institutes; 

(g) “Insolvency Legislation” means the Bankruptcy and Insolvency Act (Canada), 

the Companies’ Creditors Arrangement Act (Canada) and any similar statute or law in 

any jurisdiction; 

(h) “Intellectual Property” means all worldwide intellectual property rights relating to the 

Borrower’s business, including without limitation, all trade or brand names, business 
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names, domain names, trade dress, trademarks (registered or unregistered), trademark 

registrations and applications, service marks, service mark registrations and applications, 

copyrights, copyright registrations and applications, industrial designs and industrial 

design applications, distinctive features, decorative elements and designs, trade secrets, 

recipes, proprietary manufacturing information and know-how, customer lists, database 

rights, instruction manuals, inventions, inventors’ notes, research data, formulae, 

processes, technology, proprietary software, systems, techniques and other intellectual 

property, together with all rights under licences, registered user agreements, technology 

transfer agreements and other agreements or instruments relating to any of the foregoing; 

(i) “Leasehold Improvements” means all present and future improvements performed on 

property leased by the Borrower, including, without limitation, additions, alterations, 

remodeling or renovations, but excluding computers, computer systems, inventory 

management systems, cash registers, or Enterprise Resource Planning (ERP) systems, 

and all components, attachments and accessories;  

(j) “Lenders” means Wells Fargo and Roynat; 

(k) “Notice of Realization” means a notice issued by any Lender to the Borrower by which 

such Lender advises Borrower of its intent to commence realization on its Security, 

including, without limitation, exercising rights of set-off, commencement of bankruptcy 

proceedings, foreclosure, power of sale, taking of possession, giving in payment, 

appointing or making application to a court for an order appointing an agent or a receiver 

or receiver-manager or by any other means of enforcement thereof; 

(l) “Obligations” means any and all loans, obligations, liabilities and indebtedness of every 

kind, nature and description owed by the Borrower to any of the Lenders, including 

principal, interest, charges, fees, costs and expenses, arising under any of the Financing 

Agreements, whether now existing or hereafter arising, whether arising before, during or 

after the initial or any renewal term of any of the Financing Agreements, or the security 

or guarantees in relation thereto, or after the commencement of any case with respect to 

the Borrower under any Insolvency Legislation (including, without limitation, the 

payment of interest and other amounts which would accrue and become due but for the 

commencement of such case) whether direct or indirect, absolute or contingent, joint or 

solidary, due or not due, liquidated or unliquidated, secured or unsecured, and shall 

include all interest and costs of collection, enforcement of the Security or preservation 

and protection of the collateral charged thereby which may at any time accrue with 

respect to the Obligations or which could accrue but for the operation of any provision of 

or doctrine with respect to any applicable Insolvency Legislation; 

(m) “Person” or “person” means any individual, sole proprietorship, partnership, 

corporation, business trust, unincorporated association, joint stock corporation, trust, joint 
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venture or other entity or any government or any agency or instrumentality or political 

subdivision thereof; 

(n) “RDPRM” means the Register of Personal and Movable Real Rights of Quebec; 

(o) “Roynat Collateral” means all assets, property, interest in property and undertaking of 

the Borrower now or hereafter securing all or any portion of the Roynat Obligations; 

(p) “Roynat Loan Agreement” means the loan agreement between Roynat and the 

Borrower dated on or about January 24, 2012, as the same may be or may have been 

amended, modified, supplemented, extended, renewed, revised, restated or replaced from 

time to time; 

(q) “Roynat Obligations” means any and all Obligations of the Borrower to Roynat; 

(r) “Roynat Priority Collateral” means the universality of all Leasehold Improvements of 

the Borrower, present and future, which are financed by Roynat;  

(s) “Roynat Security” means any and all Security granted by the Borrower to Roynat, 

including but not limited to the following Security: 

(i) Movable hypothec without delivery executed on January 24, 2012 and published 

at the RDPRM on January 25, 2012 under number 12-0050809-0001;  

(ii) General Security Agreement executed on January 24, 2012 and published in the 

Personal Property Registration System of the Province of Ontario as PPSA 

Financing Statement No. 20120124105680283632;  

(t) “Security” means any present or future mortgage, lien, charge, pledge, hypothec, lease, 

conditional sale contract, transfer, assignment, security interest or encumbrance of any 

nature or kind whatsoever, whether fixed or floating, over all or any part of the 

undertaking, property and assets of the Borrower, to secure all or any portion of the 

Obligations and all agreements and instruments reflecting such security as same may be 

or may have been amended, modified, supplemented, extended, renewed, revised, 

restated or replaced from time to time; the Security is comprised of the Wells Fargo 

Security and the Roynat Security; 

(u) “Stay Period” has the meaning set forth in Section 6.4 hereof; 

(v) “Wells Fargo” means Wells Fargo Capital Finance Corporation Canada (formerly doing 

business under the name Wachovia Capital Finance Corporation (Canada)); 
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(w) “Wells Fargo Collateral” means all assets, property, interest in property and undertaking 

of the Borrower now or hereafter securing all or any portion of the Wells Fargo 

Obligations; 

(x)  “Wells Fargo Loan Agreement” means the loan agreement dated June 18, 2007 

between the Borrower and Wells Fargo as the same may be or may have been amended, 

modified, supplemented, extended, renewed, revised, restated or replaced from time to 

time; 

(y) “Wells Fargo Obligations” means any and all Obligations owed by the Borrower to 

Wells Fargo; and 

(z) “Wells Fargo Security” means any and all Security granted by the Borrower to 

Wells Fargo or for its benefit, including, but not limited to the following Security: 

(i) Conventional Hypothec without delivery executed on or about June 15, 2007, 

published at the RDPRM on June 18, 2007 under number 07-0343462-0001; 

(ii) Conventional Hypothec without delivery executed on or about October 8, 2008, 

published at the RDPRM on October 9, 2008 under number 08-0586175-0001; 

and 

(iii) General Security Agreement executed on or about October 28, 2010 published as 

PPSA Financing Statement number 17314998 in the Personal Property Registry 

of the Province of Nova Scotia and as number 665428239 in the Personal 

Property Registration System of the Province of Ontario. 

2. CONSENT TO CREATION OF INDEBTEDNESS/GRANTING OF SECURITY 

Notwithstanding any contrary provision contained in any agreement or security document 

between or among any one or more of the parties hereto, but subject to the terms and conditions 

of this Agreement, each of the parties hereto hereby consents to the creation and continued 

existence of the Obligations owed to the Lenders and to the execution, delivery and performance 

by the Borrower of the Financing Agreements and hereby waives any default and the breach of 

any covenant, condition, representation or warranty arising as a result of any such creation, 

continued existence, execution, delivery and performance. 
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3. SUBORDINATION AND CESSION OF RANK IN RESPECT OF THE ROYNAT 

PRIORITY COLLATERAL 

Wells Fargo hereby cedes priority of rank and subordinates: 

(a) the hypothecs, liens and all other rights and recourses against the Roynat Priority 

Collateral resulting in its favor pursuant to the Wells Fargo Security; to and in favor of 

(b) the hypothecs and all other rights and recourses against the Roynat Priority Collateral 

resulting in favor of Roynat pursuant to the Roynat Security for the due performance of 

all obligations under the Roynat Loan Agreement; 

the whole as if the hypothecs and liens created under the Roynat Security had been executed and 

registered against the Roynat Priority Collateral prior to the Wells Fargo Security. 

4. SUBORDINATION OF THE ROYNAT OBLIGATIONS TO THE WELLS 

FARGO OBLIGATIONS 

4.1 The payment and performance of the Roynat Obligations by Borrower are subordinated 

and postponed to Wells Fargo until such time as the Wells Fargo Obligations have been 

indefeasibly satisfied in full and all credit extended by Wells Fargo to Borrower pursuant 

to the Wells Fargo Loan Agreement has been terminated. 

4.2 Notwithstanding the foregoing, Borrower may make, and Roynat may receive, prior to an 

Event of Default, regular installments of capital and interest which are due under the 

Roynat Loan Agreement as set forth therein, a copy of which is attached as Annex A 

hereto; provided, however, that the payment by Borrower and collection by Roynat of 

any amount resulting from the acceleration of the Roynat Obligations shall be subject to 

the terms and conditions of this agreement; 

5. NOTICE OF REALIZATION 

Each Lender shall, prior to and as a precondition to any realization or enforcement of its 

Security, issue to the Borrower a Notice of Realization and shall concurrently deliver to the other 

Lender a copy of such Notice of Realization. 

6. USER PERIOD WITH RESPECT TO ROYNAT PRIORITY COLLATERAL  

6.1 Roynat hereby acknowledges, confirms and agrees, that its rights as to realization and 

enforcement with respect to the Roynat Security on the Roynat Priority Collateral are, 

until such time as the Wells Fargo Obligations have been indefeasibly satisfied in full, 

subject to the following specific agreement: 
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(a) Within ten (10) days of the date of receipt by Wells Fargo from Roynat of a 

Notice of Realization in accordance with Section 5 hereof, Wells Fargo shall 

advise Roynat in writing whether it wishes to use the Roynat Priority Collateral. 

Failure by Wells Fargo to provide written notice to Roynat within such delay shall 

be deemed to constitute notice to Roynat by Wells Fargo that it does not wish to 

use the Roynat Priority Collateral; 

(b) Wells Fargo shall be entitled to use the Roynat Priority Collateral for a period of 

up to ninety (90) days from the date of receipt by Wells Fargo from Roynat of a 

Notice of Realization, or for such longer period as may be agreed to in writing by 

Roynat (the “User Period”), the whole subject to the terms and conditions hereof; 

(c) During the User Period, Wells Fargo shall be entitled to take possession of and 

use all Roynat Priority Collateral, provided that Wells Fargo shall keep same safe 

and in good order and repair, subject to normal wear and tear.  Moreover, while 

using the Roynat Priority Collateral, Wells Fargo shall maintain the Roynat 

Priority Collateral duly insured;  

(d) During the User Period, Wells Fargo shall pay to Roynat, on a per diem basis, 

installments of capital in the amount of $1,452.00 per day, plus the regular 

installments of interest payable in virtue of the Roynat Loan Agreement falling 

due during the User Period; provided, however, that Wells Fargo shall not pay 

any amount resulting from the acceleration of the Roynat Obligations;  

(e) Wells Fargo acknowledges, confirms and agrees that during the User Period, 

Roynat shall have access to the Roynat Priority Collateral in order to inspect same 

or show it to potential buyers; and 

(f) During the User Period, Roynat shall refrain from exercising its hypothecary 

rights or any other rights or remedies in respect of any assets subject to the 

Roynat Security, including the assets forming part of the Roynat Priority 

Collateral. 

6.2 Roynat shall be free to take the steps as to realization on the Roynat Security on the 

Roynat Priority Collateral, upon the earlier of:  

(a) the time when Wells Fargo advises Roynat that it does not wish to use the assets 

forming part of the Roynat Priority Collateral; and 

(b) the expiry of the User Period. 
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6.3 Notwithstanding the foregoing, Roynat shall, during the User Period, be entitled to serve 

and register any prior notice of its intention to exercise its hypothecary recourses and any 

other remedies in respect of the Roynat Security on the Roynat Priority Collateral. 

6.4 In the event that the rights of all Lenders to take any steps or actions or commence or 

continue realization on the Security are stayed, delayed, postponed or affected by any 

proceedings seeking relief under Insolvency Legislation (such period being herein 

referred to as the “Stay Period”), the User Period shall automatically be extended for a 

period equivalent to the Stay Period and Wells Fargo would not be required to make the 

payments contemplated in Section 6.1 hereof during the Stay Period. 

7. STANDSTILL PERTAINING TO THE ROYNAT SECURITY ON ASSETS 

OTHER THAN THE ROYNAT PRIORITY COLLATERAL  

7.1 Roynat hereby acknowledges, confirms and agrees, that its rights as to realization with 

respect to the Roynat Security on assets other than the Roynat Priority Collateral are, 

until such time as the Wells Fargo Obligations have been indefeasibly satisfied in full, 

subject to the following agreement: 

Roynat agrees, for a period of ninety (90) days from the date of receipt by 

Wells Fargo from Roynat of a Notice of Realization, all in accordance 

with Section 5 hereof (the “Standstill Period”), not to take any steps or 

actions to commence realization upon its Security on assets other than the 

Roynat Priority Collateral (which realization shall be subject to the 

provisions of Section 6 hereof), including, without limitation, sending any 

prior notices of the exercise of hypothecary right, exercising rights of set-

off, commencement of bankruptcy proceedings, foreclosure, power of 

sale, taking of possession, giving in payment, appointing or making 

application to a court for an order appointing an agent or a receiver or 

receiver-manager or by any other means of enforcement thereof. 

7.2 Roynat shall be free to take the steps as to realization on the Roynat Security on assets 

other than the Roynat Priority Collateral as it shall determine (including the sending and 

registration of any prior notices of its intention to exercise its hypothecary recourses), 

upon the expiry of the Standstill Period.  

7.3 In the event that the rights of all Lenders to take any steps or actions or commence or 

continue realization on the Security are subject to a Stay Period, the Standstill Period 

shall automatically be extended for a period equivalent to the Stay Period. 
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8. APPLICATION OF PROCEEDS OF SECURITY REALIZATION 

All payments and all proceeds received by any Lender (i) from the enforcement of any of the 

Security or (ii) from any distribution pursuant to any Insolvency Legislation from proceeds of 

Collateral charged by any of the Security shall be paid, applied and distributed in such a manner 

as to give effect to the priorities contemplated by this Agreement.  All amounts remaining after 

the foregoing distributions shall be applied in accordance with applicable law. 

9. INSURANCE PROCEEDS 

Each of the parties agrees that if any insurance proceeds shall be received by the Borrower or by 

any trustee, receiver and manager or agent appointed by any Lender in respect of damage or loss 

to any of the assets of Borrower, such proceeds shall, notwithstanding their inherent nature, 

be treated as if such proceeds were of the same nature as the assets in respect of which they were 

received, and accordingly, shall be applied in accordance with the order of priority for the asset 

in relation to which such insurance has been paid.   

10. SPECIFIC PROVISION RESPECTING INTANGIBLE PROPERTY 

Notwithstanding anything herein set forth, Roynat irrevocably binds and obliges itself: 

(a) to permit, directly and indirectly, Wells Fargo and/or its receiver or other representative 

for purposes of realization (“Receiver”) to use of all Intellectual Property of the 

Borrower without charge; and 

(b) not to prevent, either directly or indirectly, Wells Fargo and/or its Receiver, at any time 

whatsoever, from selling any of the inventory, including, without limitation, any 

Inventory which displays or uses Intellectual Property of the Borrower. 

11. PRIORITY NOT AFFECTED BY CERTAIN MATTERS 

11.1 The priorities and distributions contemplated herein shall apply and be effective 

notwithstanding: 

(a) the fact that any rule of law or any statute may alter or vary the priorities set forth 

in this Agreement; 

(b) the actual order of creation, grant, execution, delivery, registration, filing or 

crystallization of or under the Security or the filing of any financing statement or 

other documents or instrument with respect thereto or any failure to so register or 

file; 

(c) any failure to perfect or keep perfected any lien under any Security; 
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(d) the actual order of attachment or perfection of any security interest constituted by 

any of the Security; 

(e) the time of any advance or other extension of credit or the incurrence of any of the 

indebtedness, obligation or liabilities with respect to any of the Obligations; 

(f) the time of any default, demand or notice, the making of any demand or giving of 

any notice or the failure to give any notice; 

(g) the actual order of enforcement of any of the Security; and/or 

(h) the provisions of the Security. 

11.2 Subject to Section 17 hereof, nothing herein contained shall be construed as entitling any 

Lender to receive any of the proceeds of disposition of any of the property, assets or 

undertaking of the Borrower in respect of which it does not have any Security or in 

respect of which such Lender’s Security is invalid or unenforceable. 

12. APPOINTMENT OF RECEIVER 

Wells Fargo, a Receiver or receiver and manager or person with similar authority with respect to 

the Security shall, during the Standstill Period, be entitled to exclusive custody and control of 

and the exclusive right to realize on and sell all of the assets of the Borrower other than the assets 

forming part of the Roynat Priority Collateral. 

13. PAYMENTS RECEIVED IN CONTRAVENTION OF THIS AGREEMENT 

Should any payment or distribution or security or instrument or proceeds be received by or on 

behalf of any Lender upon or with respect to the Obligations owing to it in contravention of any 

provision hereof, the recipient thereof shall receive and hold the same or cause same to be 

received and held in trust and as depositary for the benefit of the Lender or Lenders 

(the “Entitled Lenders”) entitled to such payment, distribution, security, instrument or proceeds, 

and shall forthwith deliver the same or cause same to be delivered to the Entitled Lenders, 

in precisely the form received (except for the endorsement or assignment of the recipient where 

necessary), for application on any of the Entitled Lenders’ Obligations, due or not due, and, 

until so delivered, the same shall be held in trust and as depositary by the applicable Lender as 

the property of the Entitled Lenders.  In the event of the failure of the recipient to make or cause 

to be made any such endorsement or assignment to the Entitled Lenders, the Entitled Lenders, 

or any of their officers or employees, are hereby irrevocably authorized to make the same.  

Should any Lender fail to immediately pay over and deliver or cause to be paid over or delivered 

such payment, distribution, security, instrument or proceeds to the Entitled Lenders, such Lender 

agrees that it shall reimburse the Entitled Lenders for the full amount of such payment, 
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distribution, security, instrument or proceeds and all of the Entitled Lenders’ costs of collection 

and recovery thereof, including reasonable legal fees and disbursements. 

14. RELEASE OF SECURITY 

In the event any Lender releases any of its Security for any of such Lender’s Obligations which 

constitutes part or all of the Security for the Obligations of the other Lenders, pursuant to any 

transaction of sale or realization, where the proceeds of such sale or realization are applied firstly 

to such Lender’s Obligations in accordance with the priorities set out in this Agreement, 

the other Lenders shall thereupon release their Security against such property to facilitate the 

completion of the realization process in connection therewith, subject to receipt of any such 

proceeds payable to such other Lenders in accordance with this Agreement. 

15. NO RELIANCE 

Each Lender is fully and independently responsible for acquiring and updating information 

relating to the financial condition of the Borrower and all circumstances relating to the payment 

or non-payment of the Obligations and no Lender shall be liable to any other Lender in 

connection with the distribution of such information. 

16. NO OBLIGATION TO EXTEND CREDIT 

No provision of this Agreement shall be construed as obligating any Lender to advance any 

monies or otherwise extend credit to the Borrower at any time. 

17. NO CONTEST 

Each Lender agrees that it will not take steps (directly or indirectly) to challenge or contest the 

legality, perfection, enforceability, effectiveness or validity of the Security of the other Lenders 

or the priorities set forth in this Agreement. 

18. COMMUNICATIONS AND CO-OPERATION BETWEEN THE LENDERS 

From time to time upon request therefor, each of the Lenders shall as soon as practicable advise 

the other Lenders in writing of the particulars of the indebtedness and liability of the Borrower to 

it and of all Security from the Borrower held therefor, and may provide information in respect of 

such indebtedness, liability and security as each party may see fit.  The Borrower irrevocably 

consents to the disclosure of all such particulars and information. 
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19. NO WAIVER OF THIS AGREEMENT 

No right of the Lenders to enforce the provisions of this Agreement, including without limitation 

the priorities set out herein, shall at any time in any way be prejudiced or impaired by any of the 

following: 

(a) Any act or omission of the Borrower including any non-compliance with any of the 

Financing Agreements regardless of any knowledge thereof which any Lender may have 

or be otherwise charged with having. 

(b) A Lender may, without the consent of the other Lender, take and hold additional security 

in respect of the Obligations so long as such additional security on the assets of the 

Borrower is subject to the priorities set forth herein. 

(c) Subject to the terms of this Agreement, each Lender may grant time or other indulgences 

to the Borrower and may give up or abstain from taking advantage of the Security in 

whole or in part and may discharge any part or parts of or accept any composition or 

arrangements or realization on the Security in such manner and when such Lender may 

deem expedient. 

(d) Each Lender may, without the written consent of, or notice to, the other Lenders, 

vary any of the terms and conditions pertaining to its Obligations or Security provided 

that such variation, and the agreement and arrangements in connection therewith, 

are subject to this Agreement.  Without limiting the generality of the foregoing, 

any Lender may make advances in excess of amounts currently authorized, if it, in its 

sole and absolute discretion, may decide to do so. 

20. CONSENT BY THE BORROWER 

The Borrower acknowledges and agrees that it shall not derive any rights hereunder and 

expressly consents to the ordering of priorities herein.  The Borrower hereby consents to the 

execution of this Agreement by each of the Lenders and consents to the exchange of, and access 

to, all documents and information as provided for in this Agreement.  Nothing contained in this 

Agreement shall be construed as conferring any rights upon the Borrower or upon any other 

person not a party to this Agreement.  The terms and conditions hereof are and shall be for the 

sole and exclusive benefit of the Lenders. 

21. PRIOR AGREEMENTS 

This Agreement supersedes and replaces any previous priorities agreements among the parties 

with respect to the subject matter hereof. 
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22. PARAMOUNTCY 

Each of the Lenders acknowledges and agrees that, to the extent the terms and provisions of this 

Agreement are inconsistent with or conflict with their respective Financing Agreements, or any 

documentation or arrangements with respect thereto, the terms and provisions of this Agreement 

shall prevail. 

23. ASSIGNMENT 

Concurrently with the assignment of any Obligations and/or any Security therefor by any party 

hereto, the assignee shall execute an agreement in writing in favour of the other parties hereto 

agreeing to be bound by the provisions hereof in the same manner and to the same extent as the 

assignor and shall provide an executed copy of such agreement to each of the Lenders; and such 

assignment shall not be effective and shall not relieve the assignor of any liability hereunder until 

such assignee is bound by the terms hereof. 

24. CONTINUING NATURE OF SUBORDINATION 

This Agreement constitutes a continuing agreement, notwithstanding that the Borrower may not 

be indebted to a particular Lender at any time, and each Lender may, without notice to the other 

Lenders, lend money, extend credit and make other financial accommodations to or for the 

account of the Borrower on the faith hereof.  This Agreement shall be effective and may not be 

terminated or otherwise revoked by a party until all Obligations shall have been fully discharged 

and all commitments under the Financing Agreements have been terminated or the Lenders agree 

in writing to terminate this Agreement.  Any Lender who has discharged its Security and 

released all Obligations owing to it shall be released from any further obligations under this 

Agreement  

25. NO PARTNERSHIP 

Nothing herein contained shall be construed as creating between the Lenders a partnership, 

joint venture or other joint association. 

26. NOTICES 

All notices, requests and demands hereunder shall be in writing and made to each party at its 

address set forth on the signature pages hereof, or to such other address as such party may 

designate by written notice to the others in accordance with this provision, and shall be deemed 

to have been given or made, if delivered in person, immediately upon delivery, if by facsimile 

transmission, immediately upon sending and upon confirmation of receipt, if by nationally 

recognized overnight courier service with instructions to deliver the next business day, 
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one business day after sending, and if by certified or registered mail, return receipt requested, 

three (3) days after mailing. 

27. WAIVERS 

No waiver shall be deemed to be made by any of the Lenders of its rights hereunder, unless the 

same shall be in writing signed on behalf of such Lender and each waiver, if any, shall be a 

waiver only with respect to the specific instance involved and shall in no way impair the rights of 

such Lender or the obligations of any other party hereto to such Lender in any other respect at 

any other time. 

28. SUCCESSORS AND ASSIGNS 

This Agreement shall ensure to the benefit of and shall be binding upon the respective executors, 

administrators, successors and permitted assigns of the parties hereto. 

29. SEVERABILITY 

Wherever possible, each provision of this Agreement shall be interpreted in such manner as to be 

effective and valid under applicable law, but if any provision of this Agreement shall be 

prohibited by or invalid under applicable law, such provision shall be ineffective to the extent of 

such prohibition or invalidity, without invalidating the remainder of such provision or the 

remaining provisions of this Agreement. 

30. COUNTERPARTS 

This Agreement may be executed in one or more counterparts, either in original or telecopy 

form, each of which shall constitute an original and all of which together shall constitute one and 

the same agreement. 

31. GOVERNING LAW 

This Agreement shall be governed by the laws of the Province of Quebec and the federal laws of 

Canada applicable therein and each party attorns to the non-exclusive jurisdiction of the Courts 

of the Province of Quebec. 

32. FURTHER ASSURANCES 

The parties agree to do all acts and things and execute all agreements, instruments and other 

documents as may reasonably be required to carry out the intent and purposes of this Agreement. 
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[signature page follows] 
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ANNEX A 

ROYNAT CAPITAL LOAN AGREEMENT 
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THIRTEENTH AMENDMENT TO THE LOAN AGREEMENT made and entered into on 
March 1, 2013, 

BETWEEN: WELLS FARGO CAPITAL FINANCE CORPORATION OF 
CANADA, a corporation incorporated under the laws of the Province of 
Ontario, having a place of business at 40 King Street West, Suite 2500, 
Toronto, Ontario M5H 3Y2, formerly doing business under the name 
“Wachovia Capital Finance Corporation (Canada)” 

(“Lender”); 

  

AND: EFFIGI INC., a corporation incorporated under the laws of Canada 

(“Borrower”). 

WHEREAS Lender (doing business under its former name Wachovia Capital Finance 
Corporation (Canada)) and Borrower entered into a loan agreement dated June 18, 2007, 
as amended as of October 3, 2008, June 19, 2009, June 30, 2009, July 23, 2009, May 18, 2010, 
October 28, 2010, August 8, 2011, September 23, 2011, November 1, 2011, December 9, 2011, 
April 26, 2012 and November 2, 2012 (collectively, the “Loan Agreement”); 

WHEREAS Borrower is currently insolvent and will shortly be seeking the court’s protection 
against its creditors under and pursuant to the Companies’ Creditors Arrangement Act; 

WHEREAS there exist a number of Events of Default under the Loan Agreement; 

WHEREAS, as a result of such Events of Default, Lender is entitled to exercise the various 
remedies and recourses provided under Section 10.2 of the Loan Agreement; 

WHEREAS Borrower is confident that it will find, within the next 30 days, an alternative lender 
to take out Lender and has accordingly asked Lender to forbear for 30 days the exercise of its 
remedies and recourses; 

WHEREAS Lender is willing to forbear the exercise of its remedies and recourses under the 
terms and conditions herein provided; 

luciel
TextBox

EXHIBIT P-10




THIRTEENTH AMENDMENT TO THE LOAN AGREEMENT March 1, 2013
Page 2

 

NOW, THEREFORE, THE PARTIES HERETO COVENANT AND AGREE AS 
FOLLOWS: 

1. DEFINED TERMS 

All capitalized terms which are used herein without being specifically defined herein shall have 
the meaning ascribed thereto in the Loan Agreement. 

2. ACKNOWLEDGEMENT OF EXISTING DEFAULTS 

2.1 Borrower acknowledges: 

(a) the Existing Defaults; 

(b) having been notified, in accordance with the provisions of Section 244 of the 
Bankruptcy and Insolvency Act (“BIA”), of Lender’s intention to exercise its 
remedies; 

(c) having received a prior notice of Lender’s exercise of the right to take possession 
of the Collateral for purposes of administration; 

(d) Lender’s right to, inter alia: 

(i) reduce the lending formulas or amounts of Revolving Loans; 

(ii) terminate all Financing Agreements; 

(iii) cease to make available or extend any Loans; and 

(iv) request possession of the Collateral; 

(e) that Lender has not waived, and does not intend to waive, the Existing Defaults, 
and that nothing contained herein shall be deemed to constitute any such waiver. 

2.2 Borrower waives the benefit of any additional delay to postpone or prevent the exercise 
of the Lender’s remedies and recourses.  Without limitation to the foregoing, Borrower 
specifically waives the benefit of the ten-day delay provided under Section 244 BIA and 
the related prior notice issued by Lender. 

2.3 Subject to Section 3 hereof, Borrower undertakes to surrender possession of the 
Collateral upon Lender’s request. 
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3. FORBEARANCE 

3.1 In order to induce Lender to enter into this Agreement, Borrower represents, warrants, 
covenants and agrees as follows: 

(a) Borrower shall, in consultation with the Consultant, prepare and deliver to 
Lender, on or before Wednesday of each week, an updated, rolling cash flow 
statement (a “Cash Flow Statement”) for each successive five (5) week period, 
each in form and substance acceptable to Lender including, without limitation, 
(i) cash receipts and cash disbursements (the “Projected Information”), and 
(ii) a statement of any variance that has occurred for any prior week(s) as a result 
of comparing actual results of operations to the Projected Information, as of the 
date of any such Cash Flow Statement, accompanied by an analysis of any such 
shortfall, in form and substance acceptable to Lender; 

(b) Borrower shall cause its senior management and such other persons as are 
reasonably requested by Lender from time to time to participate on a weekly 
conference call with Lender and the Consultant, to discuss the operations and 
finances of Borrower, the Cash Flow Statement, and other matters as Lender may 
reasonably request; 

(c) Borrower authorizes Lender to communicate directly with the Consultant to 
discuss and review any and all information pertaining to Borrower; 

(d) Borrower irrevocably authorizes the Consultant to share and discuss with Lender 
any and all information pertaining to Borrower;  

(e) Borrower expressly allows Lender to hire the Consultant as its financial advisor 
and consultant in respect of Borrower and waives any potential conflict of interest 
that may result from such hire; 

(f) the fees and disbursements of the Consultant, as financial advisor and consultant 
of Lender, shall form part of (i) the costs and expenses payable by Borrower 
under Section 9.17 of the Loan Agreement and (ii)  the Obligations. 

3.2 Lender agrees, under the conditions herein provided, to: 

(a) forebear the exercise of its remedies and recourses under the Financing 
Agreements; and 

(b) without prejudice to the demand nature of the Loans, to continue to fund 
Revolving Loans. 
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3.3 Borrower acknowledges the very limited conditions of the forbearance contemplated by 
this Amending Agreement (No. 13). 

3.4 From and after the Forbearance Termination Date, Lender’s agreement to forbear shall 
automatically and without further notice or action terminate and be of no further force 
and effect, and Lender shall have the immediate and unconditional right, in its discretion, 
to exercise any or all of its rights and remedies and recourses under the Loan Agreement, 
the Financing Agreements and applicable law with respect to the Existing Defaults, any 
other Event of Default which may then be continuing. 

4. AMENDMENTS TO THE LOAN AGREEMENT 

4.1 Subject to the terms and conditions herein contained, the Loan Agreement is hereby 
amended to the extent necessary to give effect to the provisions of this Amending 
Agreement (No. 13) and to incorporate the provisions of this Amending Agreement 
(No. 13) into the Loan Agreement. 

4.2 Section 1 of the Loan Agreement is amended by the addition, in alphabetical order, of the 
following definitions: 

“CCAA Proceedings” means the proceedings to be instituted shortly by Borrower 
under the Companies’ Creditors Arrangement Act. 

“Daily Basis” means, in respect of any reporting, a report to be received within 
one (1) Business Day of the situation as at the close of business on the preceding 
day. 

“Existing Defaults” means: 

(a) Borrower had a negative cumulative EBITDA of $644,000 for the one 
(1) month period ended on November 30, 2012 contrary to Section 9.22 of 
the Loan Agreement which provides that the cumulative EBITDA for such 
period could not negative by more than $195,000; 

(b) Borrower had a negative cumulative EBITDA of $1,485,000 for the two 
(2) months period ended on December 31, 2012 contrary to Section 9.22 
of the Loan Agreement which provides that the cumulative EBITDA for 
such period would exceed $59,000; 

(c) Borrower had a negative cumulative EBITDA for the two (2) months 
period ended on February 28, 2013 contrary to Section 9.22 of the Loan 
Agreement; 
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(d) Loans currently exceed the Borrowing Base and Borrower accordingly 
has no Excess Availability contrary to the provisions of Section 9.18 of the 
Loan Agreement; and 

(e) Borrower is insolvent. 

“Forbearance Period” means the period commencing on the date of signature of 
this Amending Agreement (No. 13) and terminating on the Forbearance 
Termination Date. 

“Forbearance Termination Date” means the first of any of the following dates: 
(a) the date on which any Event of Default (other than an Existing Default) occurs 
and (b) March 29, 2013. 

“March 2013 Overadvance Period” means the period from the date hereof until 
the earlier of: (a) March 29, 2013, inclusively, (b) the occurrence of an Event of 
Default (other than an Existing Default) and written notice by Lender to 
Borrower that Lender shall cease making Overadvances.  Upon termination of the 
March 2013 Overadvance Period, Borrower shall no longer be eligible for March 
2013 Overadvances and all March 2013 Overadvances shall be repaid to Lender. 

“March 2013 Overadvances” shall mean the aggregate amount of up to 
Four Million Five Hundred Thousand Dollars ($4,500,000), in excess of the 
Borrowing Base, made available by Lender to Borrower during the March 2013 
Overadvance Period. 

“Maximum Credit” shall mean the amount of Twenty Million Five Hundred 
Thousand Dollars (CAD $20,500,000). 

“Monthly Basis” means, in respect of any reporting, a report to be received 
within twenty (20) Business Days of the end of a month of the situation as of the 
close of business on the last day of the preceding month. 

“Weekly Basis” means, in respect of any reporting, a report to be received within 
two (2) Business Days of every Sunday of the situation as of the close of business 
on the preceding Saturday. 

4.3 Section 2.2(b) of the Loan Agreement is replaced with the following: 

(b) In addition to any charges, fees or expenses charged by any bank or issuer in 
connection with the Letter of Credit Accommodations, Borrower shall pay to 
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Lender a letter of credit fee at a rate equal to one and a half percent (1.5%) 
per annum on the daily outstanding balance of the Letter of Credit 
Accommodations for the immediately preceding month (or part thereof), payable 
in arrears as of the first day of each succeeding month.  Such letter of credit fee 
shall be calculated on the basis of a three hundred and sixty-five (365) day year 
for Canadian Dollar letters of credit and a three hundred and sixty (360) day year 
for US Dollar letters of credit and actual days elapsed and the obligation of 
Borrower to pay such fee shall survive the termination or non-renewal of this 
Agreement. 

4.4 Section 3.1(a) of the Loan Agreement is replaced with the following: 

(a) Borrower shall pay to Lender interest on the outstanding principal amount of the 
non-contingent Obligations (i) for advances in Canadian Dollars, at the rate of 
four percent (4%) per annum in excess of the Prime Rate or, at the Borrower’s 
option, seven percent (7%) per annum above the applicable CDOR Rate and 
(ii) for advances in US Dollars, at the rate of four percent (4%) per annum in 
excess of the US Prime Rate. 

4.5 Section 3.5 of the Loan Agreement is replaced with the following: 

3.5 Overadvance Financing Fee 

As consideration for Lender agreeing to continue making Advances under the Loan 
Agreement and agreeing to extend the March 2013 Overadvances, Borrower shall pay to 
Lender a fee of One Hundred Thousand Dollars ($100,000), which shall be earned as of 
the date of execution of this Amending Agreement (No. 13). The Overadvance Financing 
Fee shall be payable by way of two (2) equal installments of $50,000 each, the first of 
which shall be payable on March 1, 2013, and the second of which shall be payable on 
the earlier of March 29, 2013 and payment of the Loans.” 

4.6 Section 7.1 of the Loan Agreement is replaced with the following: 

Borrower shall provide Lender with the following documents in a form satisfactory to 
Lender: (a) on a Daily Basis: a schedule of Accounts, sales made, credits issued, 
adjustments made to Accounts and cash received, all as at the close of business on the 
preceding Business Day; (b) on a Weekly Basis: (i) a comparison of actual results 
against the projections for the same week as submitted to the Court under or in respect of 
the CCAA Proceedings, (ii) perpetual inventory reports and roll-forward, (iii) inventory 
reports by category and by location (iv) aging of accounts payable, detailed and 
summarized (v) listing of Accounts which are not Eligible Accounts, (vi) a listing of 
Inventory which are not Eligible Inventory and (vii)  a Compliance Certificate; (c) on a 
Monthly Basis: (i) perpetual inventory reports and roll-forward, (ii) inventory reports by 
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category and by location, (iii) aging of accounts payable, detailed and summarized, 
(iv) listing of slow moving inventory, (v) general ledger trial balances, detailed and 
summarized, (vi) bank account statements, (vii) months end Borrowing Base certificate, 
balance sheet, income statement and statement of changes for the month together with the 
year to date and trailing twelve-month with comparison to both the prior financial years 
statements and the projections for the same period under the CCAA Proceedings and 
(vii) a Compliance Certificate; (d) upon Lender’s request: (i) copies of customer 
statements and credit memos, remittance advices and reports, and copies of deposit slips 
and bank statements, (ii) copies of shipping and delivery documents, and (iii) copies of 
purchase orders, invoices and delivery documents for Inventory and Equipment acquired 
by Borrower; (d) agings of accounts receivable on a monthly basis within ten (10) 
Business Days after month end or more frequently as Lender may request; and (e) such 
other reports as to the Collateral as Lender shall request from time to time.  If any of 
Borrower’s records or reports of the Collateral are prepared or maintained by an 
accounting service, contractor, shipper or other agent, Borrower hereby irrevocably 
authorizes such service, contractor, shipper or agent to deliver such records, reports, and 
related documents to Lender and to follow Lender’s instructions with respect to further 
services at any time that an Event of Default exists or has occurred and is continuing. 

4.7 Paragraph 9.6(e) of the Loan Agreement is replaced with the following: 

(e) Borrower shall provide to Lender, both on a Weekly Basis and a Monthly Basis, 
a certificate executed by Borrower’s Chief Executive Officer or Chief Financial 
Officer, in the form of Schedule 9.6 hereof, (the “Compliance Certificate”), 
which shall contain, inter alia, a calculation of the financial covenants set forth 
herein for the fiscal applicable period then ended, certify as to the accuracy of 
such calculation and Borrower’s compliance or non-compliance (as applicable) 
with the financial covenants set forth herein, accompanied by such related 
financial information as Lender shall request, all in form and substance 
satisfactory to Lender. 

4.8 The following Sections 9.25 to 9.28 are added to the Loan Agreement: 

9.25 CCAA Proceedings 

Borrower shall cause an initial order to be issued under the CCAA Proceedings by or 
before March 6, 2013.  This order shall provide, inter alia, that Lender is unaffected by 
the order and that no security ranking ahead of that in favour of Lender can be created 
under the CCAA Proceedings. 
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9.26 Use of Loans 

Starting on March 1, 2013, all requests for drawdowns or advances shall specify the 
specific purposes for which such drawdowns or advances will be used and shall only be 
used for such specific purposes and payments as are authorized, from time to time, 
by Lender. 

9.27 Variance Between Receipts and Disbursements 

Starting on March 1, 2013, all payments and disbursements made by Borrower, on a 
cumulative trailing two-week basis, shall not exceed the receipts received during the 
same period, by more than 10%. 

9.28 Third Party Undertaking to Refinance 

Borrower shall deliver to Lender, by or before March 15, 2013, a firm commitment from 
a reputable lender, under terms and conditions which Lender, acting reasonably. finds 
credible and satisfactory, to provide financing to Borrower to pay in full to Lender, 
by March 29, 2013, all Obligations as of the time of payment. 

4.9 Sections 10.1(t) and 10.1(u) of the Loan Agreement are replaced by the following: 

(t) if Borrower’s actual financial results after the date hereof materially adversely 
differ from those set forth in any Projections delivered to Lender, and 

(u) any failure by Borrower to comply with Sections 7.1, 9.6(e), 9.25, 9.26, 9.27 or 
9.28 hereof. 

4.10 The following Section 10.4 is added to the Loan Agreement: 

10.4. Forbearance Period 

Notwithstanding anything to the contrary contained in Sections 9.13, 9.18, 9.22 and 
10.1(j) hereof, during the Forbearance Period: 

(a) Borrower shall have no obligation to comply with the Fixed Charge Coverage 
Ratio and EBITDA covenants; 

(b) Borrower shall have no obligation to maintain Excess Availability; and 

(c) default by Borrower or any Obligor under any agreement, document or 
instrument relating to any indebtedness for borrowed money owing to any person 
other than Lender, or any capitalized lease obligations, contingent indebtedness 
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in connection with any guarantee, letter of credit, indemnity or similar type of 
instrument in favour of any person other than Lender, in any case, in respect of 
which the recourses of the creditor are stayed by the Initial Order to be issued 
under the CCAA Proceedings as contemplated under Section 9.25 hereof, shall 
not constitute an Event of Default. 

5. COSTS AND EXPENSES 

Borrower shall pay to Lender, on demand, all reasonable fees and disbursements of Lender and 
each of its legal and financial advisors engaged by Lender in connection with the preparation, 
negotiation, execution, delivery, administration, interpretation or enforcement of this Amending 
Agreement (No. 13) and any agreements delivered in connection with the transactions 
contemplated hereby or thereby.  All such fees and expenses shall be paid by Borrower within 
ten (10) days of being invoiced therefor.  Lender is hereby authorized and directed to 
automatically, and without prior notice, debit the account of Borrower for the amount of such 
fees and expenses if the same is not paid promptly. 

6. MISCELLANEOUS 

6.1 Future References to the Loan Agreement 

On and after the date of this Amending Agreement (No. 13), each reference in the Loan 
Agreement to “this agreement”, “hereunder”, “hereof”, or words of like import referring to the 
Loan Agreement, and each reference in any related document to the “Loan Agreement”, 
“thereunder”, “thereof”, or words of like import referring to the Loan Agreement, shall mean and 
be a reference to the Loan Agreement as amended hereby.  The Loan Agreement, as amended 
hereby, is and shall continue to be in full force and effect and is hereby in all respects ratified and 
confirmed. 

6.2 Governing Law 

This Amending Agreement (No. 13) shall be governed by and construed in accordance with the 
laws of the Province of Quebec. 

6.3 Successors and Assigns 

This Amending Agreement (No. 13) shall enure to the benefit of, and shall be binding upon, 
the parties hereto and their respective successors and permitted assigns. 
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6.4 Conflict 

If any provision of this Amending Agreement (No. 13) is inconsistent or conflicts with any 
provision of the Loan Agreement, the relevant provision of this Amending Agreement (No. 13) 
shall prevail and be paramount. 

6.5 Further Assurances 

Borrower shall do, execute and deliver, or shall cause to be done, executed and del ivered, 
all such further acts, documents and things as Lender may reasonably request for the purpose of 
giving effect to this Amend ing Agreement (No. 13) and to each and every provision hereof. 

6.6 Counterparts 

This Amending Agreement (No. 13) may be executed in one or more counterparts, each of which 
shall be deemed to be an original and all of which taken together shall be deemed to constitute 
one and the same instrument. 

IN WITNESS WHEREOF, the parties hereto have executed and delivered this Amending 
Agreement (No. 13) on the date first above written. 

WELLS FARGO CAPITAL FINANCE 
CORPORATION OF CANADA 

~~ Per: 
~----~~~~-----=~~------­

Name: Frederic Philippe 

Title: Vice President, Asset Based Lending 

EFFIGI INC. 

Per: ~ A ~ 
Nari!;.Ryan Bohr 

Title: Interim Chief Operating Officer 
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