
 
 
CANADA 
PROVINCE OF QUEBEC 
DISTRICT OF MONTREAL 
No.:   500-11-040900-116 

S U P E R I O R   C O U R T 
(Commercial Division)  
The Companies’ Creditors Arrangement Act 

  

  

IN THE MATTER OF THE PLAN OF 
ARRANGEMENT WITH RESPECT TO: 

  
KITCO METALS INC., a legal person duly 
incorporated under the laws of Canada, having its 
principal place of business at 620 Cathcart, 9th 
Floor, suite 900, Montreal, Quebec, H3B 1M1  

    
Petitioner 

 -and-  

 

 RICHTER ADVISORY GROUP INC. (formerly 
RSM RICHTER INC.), a duly incorporated legal 
person having its principal place of business at 
1981 McGill College, 12th Floor, in the city and 
district of Montreal, Quebec, H3A 0G6 
 

Monitor 
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INTRODUCTION 

1. On June 8, 2011, Kitco Metals Inc. (the “Petitioner” or “Kitco”) filed a Notice of Intention to Make a 

Proposal and Richter Advisory Group Inc. (formerly known as RSM Richter Inc. (“Richter”)) was 

named Trustee. Pursuant to a motion filed by Kitco and the resulting Order issued on June 10, 

2011 (“Order”) by the Honourable Martin Castonguay, J.S.C., Richter was further appointed Interim 

Receiver to Kitco.  

2. On July 5, 2011, Kitco filed with the Quebec Superior Court a Motion for the Issuance of an Initial 

Order pursuant to Section 11 of the Companies’ Creditors Arrangement Act, R.S.C. 1985, C-36, as 

amended (the “CCAA”). On July 6, 2011, the Honourable Mark Schrager, J.S.C. issued an initial 

order (the “Initial Order”), which inter alia appointed Richter as Monitor (the “Monitor”) with certain 
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duties including duties similar to those that were originally provided for in the Interim Receiver 

Order. 

3. On July 26, 2011, the Petitioner filed a motion requesting an extension of the stay of proceedings 

until February 29, 2012, in order to allow the Petitioner additional time to litigate and/or negotiate 

with Agence du Revenu du Québec (“ARQ”) regarding its dispute. The Monitor filed its First Report 

on July 25, 2011 in support of the motion for an extension. On July 27, 2011, the Court granted an 

order extending the stay of proceedings until October 18, 2011. 

4. On September 1, 2011, the Monitor filed its Second Report providing an update to the Court and 

creditors with respect to the operations of the Petitioner and the activities of the Monitor. 

5. On October 3, 2011, the Monitor filed its Third Report providing an update to the Court and 

creditors with respect to the operations of the Petitioner and the activities of the Monitor. 

6. On October 14, 2011, the Petitioner filed a motion requesting an extension of the stay of 

proceedings until April 18, 2012, in order to allow the Petitioner additional time to litigate and/or 

negotiate with ARQ regarding its dispute. The Monitor filed its Fourth Report on October 14, 2011, 

in support of the motion for an extension. On October 18, 2011, the Court granted the requested 

extension.  

7. On November 16, 2011, the Monitor filed its Fifth Report providing an update to the Court and 

creditors with respect to the operations of the Petitioner and the activities of the Monitor. 

8. On December 21, 2011, the Monitor filed its Sixth Report providing an update to the Court and 

creditors with respect to the operations of the Petitioner and the activities of the Monitor. 

9. On January 21, 2012, the Monitor filed its Seventh Report providing an update to the Court and 

creditors with respect to the operations of the Petitioner and the activities of the Monitor. 

10. On March 8, 2012, the Monitor filed its Eighth Report providing an update to the Court and 

creditors with respect to the operations of the Petitioner and the activities of the Monitor.  

11. On April 16, 2012, the Petitioner filed a motion requesting an extension of the stay of proceedings 

until October 17, 2012, in order to allow the Petitioner additional time to litigate and/or negotiate 

with ARQ regarding its dispute. In addition, the Petitioner requested various modifications to 

Paragraph 30 of the Initial Order, including that the Monitor only be required to monitor the 

Petitioner’s cash flow on a monthly (vs. weekly) basis and file a report in Court on a quarterly (vs. 

monthly) basis to report on various matters, the whole as more fully set out in the Initial Order. The 

Monitor filed its Ninth Report on April 16, 2012, in support of the motion for an extension and the 

modifications to the terms of the Initial Order. On April 18, 2012, the Court granted the requested 

extension and modifications to the terms of the Initial Order. 
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12. On April 16, 2012, the Petitioner filed a motion requesting the approval of a claims process to solicit 

creditors’ proof of claims with a claims bar date of June 22, 2012, at 5:00 p.m. Montreal time. On 

April 18, 2012, the Court granted that motion.    

13. On September 7, 2012, the Monitor filed its Tenth Report providing an update to the Court and 

creditors with respect to the operations of the Petitioner and the activities of the Monitor.  

14. On October 15, 2012, the Petitioner filed a motion requesting an extension of the stay of 

proceedings until October 17, 2013, in order to allow the Petitioner additional time to litigate and/or 

negotiate with ARQ regarding its dispute. In addition, the motion contained a request to confirm the 

Petitioner’s right to solicit offers of financing, lease or sale with respect to the commercial and 

residential condo units which Kitco is committed to purchase in the real estate project known as 

Altitude as well as to authorize the payment of certain expenditures in relation thereto. The Monitor 

filed its Eleventh Report on October 12, 2012, in support of the motion for an extension. On 

October 15, 2012, the Court granted an order extending the stay of proceedings until June 26, 

2013, and approved the various additional aforementioned requests. 

15. On February 27, 2013, the Monitor filed its Twelfth Report providing an update to the Court and 

creditors with respect to the operations of the Petitioner and the activities of the Monitor.  

16. On May 10, 2013, the Monitor filed its Thirteenth Report providing an update to the Court and 

creditors with respect to the operations of the Petitioner and the activities of the Monitor.  

17. On June 19, 2013, the Petitioner filed a motion requesting an extension of the stay of proceedings 

until June 26, 2014, in order to allow the Petitioner additional time to litigate and/or negotiate with 

ARQ regarding its dispute. The Monitor filed its Fourteenth Report on June 19, 2013, in support of 

the motion for an extension. On June 25, 2013, the Court granted an order extending the stay of 

proceedings until March 14, 2014.  

18. On June 20, 2013, the Petitioner filed a motion requesting the authorization to sell and the approval 

of the sale of its Industrial Division to 8547335 Canada Inc. (the “Sale”), the whole as more fully set 

out in the “Asset Purchase Agreement” (the “APA”), as well as in certain other related Transaction 

Agreements.  In addition, the motion requested the issuance of a vesting order in connection with 

the transactions contemplated in the APA. The Monitor filed its Fifteenth Report on June 20, 2013, 

in support of the motion for the Sale. On June 28, 2013, the Court granted a vesting order 

authorizing and approving the execution of the Sale and of the Transaction Agreements, which 

included various other conditions, notably the obligation for the sale proceeds to be remitted to the 

attorney for the Monitor, Woods LLP, and held in trust.   

19. On June 20, 2013, the Petitioner filed a “Motion to enforce the initial order, to declare illegal certain 

rights of set-off exercised by the Agence du Revenu du Québec and the Attorney General of 
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Canada, to declare inapplicable, invalid, inoperative, unconstitutional or of no force and effect 

certain provisions of certain tax statutes of the province of Quebec and of Canada and to condemn 

L’Agence du Revenu du Québec and the Attorney General of Canada to pay to the Petitioner the 

input tax credits and the input tax refunds to which it is entitled” (“Set-off Motion”).  This Set-off 

Motion has not yet been heard. 

20. On October 22, 2013, the Monitor filed its Sixteenth Report providing an update to the Court and 

creditors with respect to the operations of the Petitioner and the activities of the Monitor for the 

quarter ended August 31, 2013.  

21. On February 4, 2014, the Monitor filed its Seventeenth Report providing an update to the Court and 

creditors with respect to the operations of the Petitioner and the activities of the Monitor for the 

quarter ended November 30, 2013. 

22. On March 11, 2014, the Petitioner filed a motion requesting a sixth extension of the stay of 

proceedings until April 30, 2015, in order to allow the Petitioner additional time to litigate and/or 

negotiate with ARQ regarding its dispute (“Extension Motion”). Included in the Extension Motion, 

was a request by the Petitioner seeking authorization to complete the purchase of various 

condominium units in respect of the Altitude project and the payment of an interim distribution to its 

creditors. On March 11, 2014, the Monitor filed its Eighteenth Report in connection thereto. The 

Extension Motion and Eighteenth Report were served by e-mail or fax to all creditors who have 

filed a proof of claim with the Monitor.  

23. On March 13, 2014, the Court granted an order extending the stay of proceedings until August 21, 

2014 and authorized the Petitioner to complete the purchase of the various condominium units 

subject to various terms and conditions.    

24. On April 11, 2014, the Monitor filed its Nineteenth Report (which was served by e-mail or fax to the 

service list and to all creditors who have filed a proof of claim with the Monitor) providing an update 

to the Court and creditors with respect to the i) payment to Trade Creditors, ii) Altitude Real Estate 

Transaction and iii) proposed Interim Distribution. 

25. On April 17, 2014, the Court granted an order authorizing the Petitioner to proceed to a partial 

dividend payment to its creditors (“Dividend Order’’). 

26. On May 22, 2014, the Monitor filed an update letter with the Court in respect of the Altitude Real 

Estate Transaction (“Update Letter”). 

27. On July 7, 2014, the Monitor filed its Twentieth Report (which was served by e-mail or fax to the 

service list and to all creditors who have filed a proof of claim with the Monitor). 
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28. On August 19, 2014, the Petitioner filed a motion requesting a seventh extension of the stay of 

proceedings until October 9, 2014 (“Seventh Extension Motion”). The Monitor filed its Twenty First 

Report on August 20, 2014 in support of the motion for an extension (which was served by e-mail 

or fax to the service list and to all creditors who have filed a proof of claim with the Monitor). On 

August 21, 2014, the Court granted an order extending the stay of proceedings until October 9, 

2014.  

29. On October 7, 2014, the Petitioner filed a motion requesting an eighth extension of the stay of 

proceedings until June 18, 2015 (“Eighth Extension Motion”).  

30. All amounts reflected in this report are stated in Canadian currency unless otherwise noted. 

31. In view of the short extension period granted on August 21, 2014 as well as the Twenty First 

Report submitted by the Monitor in connection therewith, the Twenty Second Report of the Monitor 

will be limited in scope and provide a brief update with respect to the results of August 2014 and 

other developments. A more detailed update will be provided in the next quarterly report to be filed 

in November or December 2014. 

• Financial Position (for the month of August 31, 2014 (“Period”)); 

• Update Regarding the Altitude Real Estate Transactions; 

• Movement in Customer Inventory Pool; 

• Customer Deposits;  

• Transactions Carried out by the Scrap Gold Purchasing Department;  

• Canadian Allocated Storage (“CAS”) Program; 

• Procedural Developments with Respect to the Contestation by the Petitioner of the Notices of 

Assessment Issued by the ARQ; 

• Penal Charges Filed against the Petitioner and Mr. Bart Kitner by the ARQ;  

• Activities of the Monitor; 

• Request for an Extension of the Stay of Proceedings to June 18, 2015. 

32. We inform the Court that the Monitor has not conducted an audit or investigation of the information 

it was provided by the Petitioner and that accordingly, no opinion is expressed regarding the 

accuracy, reliability or completeness of the information contained within this Report. The 

information contained herein is based on a review of unaudited financial information provided to the 

Monitor by the Petitioner’s management as well as discussions with the Petitioner’s management 

and employees.  
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FINANCIAL POSITION  

33. The financial results for August 2014 continued a trend of lower than budgeted revenues and an 

ending cash position that was lower than budgeted ($12.1 million reported vs. $12. 9 million 

budget). Management believes that part of the negative cash flow variance is timing related 

(purchase of inventory in August for completion of orders on hand that will only be recorded in 

September) and will reverse in future periods. While the results for September 2014 have not yet 

been finalized as of the date of this report, preliminary revenue information reflects a significant 

improvement versus August 2014. 

34. Since the filing of the CCAA, the Petitioner is paying its suppliers based on negotiated terms or 

upon receipt of invoices. The Petitioner advises that since the filing, it has not incurred significant 

liabilities which are not being paid in the normal course of its business. 

UPDATE REGARDING THE ALTITUDE REAL ESTATE TRANSACTIONS 

35. On September 29, 2014, Kitco informed the Monitor that it has accepted an offer to purchase the 

residential condo unit for $3.6 million (versus a $3.795 asking price) or $3,381,654 net of 

commission. Pursuant to paragraph 5 of the Order for a Sixth Extension of the Initial Order and 

Other Orders issued by this Court on March 13, 2014: 

Allows Kitco to conclude the sale of any commercial or residential unit in the Altitude project 

subject to the approval of the Monitor to be given in a timely manner but without the requirement 

of any further Court order approving such sale, insofar as the sale price for any given unit is equal 

to or higher than 90% of the acquisition price paid by Kitco, which in the case of the residential 

unit is $3,692,923.78 and, in the case of the commercial units, is $500 per square foot. 

36. In view of the purchase price of $3.6 million (or 97% of the acquisition price), the Monitor is in 

agreement with the proposed sale. The sale is subject to an inspection. 

37. In accordance with the terms of the $4.75 million mortgage financing obtained from Groupe Daca 

Inc. (as described in the Monitor’s Eighteenth Report), the net proceeds of the sale (after recovery 

by Kitco of expenses incurred relating to the maintenance of the property) will be applied to reduce 

the outstanding mortgage financing.  

38. As previously reported, Kitco has engaged Cushman and Wakefield (“Cushman”) to rent or sell the 

commercial condo units. We refer to the Monitor’s Twenty First Report for the most recent update 

from Cushman. In addition, as reported in the Monitor’s Twenty First Report, the current cash flow 

projections assume that two of the four floors will be rented commencing in January 2015 and a 

third floor rented commencing April 2015 with the fourth floor only being rented after the Budget 

Period. 
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39. The Petitioner advises that it is in compliance with all terms of its mortgage in respect of the condo 

units.  

MOVEMENT IN CUSTOMER INVENTORY POOL  

40. The position of the customer inventory pool at August 31, 2014 is substantially unchanged from the 

reported balances as of July 31, 2014, with only a slight increase in silver pool (17,000 ounce 

increase).  

CUSTOMER DEPOSITS 

41. Customer deposits which represent cash balances held by Kitco in segregated bank accounts on 

behalf of its customers, amount to $44 million at August 31, 2014 vs. $44.6 million as of July 31, 

2014). 

TRANSACTIONS CARRIED OUT BY THE SCRAP GOLD PURCHASING DEPARTMENT 

42. Kitco’s scrap metal positions as of August 31, 2014 were in line with the various scrap metal 

positions as of July 31, 2014. In respect of its gold and silver scrap metal positions, both metals 

positions reflected increases in August 2014, but in line with historical trending. 

CANADIAN ALLOCATED STORAGE (“CAS”) PROGRAM 

43. As reflected in previous reports, Kitco’s CAS program allows customers to store purchased 

physical metals on a segregated and allocated basis at a facility under the control of Kitco in 

Montreal, Quebec or at a third party storage facility (Garda). In terms of overall CAS positions held 

on behalf of its customers as at August 31, 2014, Kitco maintained ~13,100 ounces of gold for a 

reported value of $18.5 million (vs. ~12,800 ounces as of July 31, 2014) and ~619,400 ounces of 

silver for a reported value of $13.3 million (vs. ~618,300 ounces as of July 31, 2014).  

PROCEDURAL DEVELOPMENTS WITH RESPECT TO THE CONTESTATION BY THE PETITIONER 
OF THE NOTICES OF ASSESSMENT ISSUED BY THE ARQ  

44. We enclose herewith as Exhibit “1” a further update letter from Petitioner’s tax counsel which 

summarizes current developments.  

PENAL CHARGES FILED AGAINST THE PETITIONER AND MR. BART KITNER BY THE ARQ  

45. We enclose herewith as Exhibit “1” a further update letter from Petitioner’s tax counsel which 

summarizes current developments. 
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ACTIVITIES OF THE MONITOR 

46. The Monitor’s activities have included the following: 

• The Monitor has been at the premises of the Company as required to carry out its duties 

including the requirement to monitor i) the Petitioner’s cash flow, ii) the position of the precious 

metals and participations in pool accounts, iii) position of segregated accounts and storage 

accounts and iv) transactions carried out by the scrap gold purchasing department. As well, the 

Monitor has had meetings and calls with the Petitioner’s management and legal counsel with a 

view to keeping all parties apprised of material developments and to seek input with respect to 

the restructuring process; 

• The Monitor continues to respond to queries from suppliers, customers or other unsecured 

creditors; 

• The Monitor has communicated with Petitioner’s counsel to follow the status of developments 

relating to the notices of assessment and penal charges; 

• The Monitor reviewed the Petitioner’s financial affairs and results;  

• The Monitor reviewed the letter completed by the Petitioner tax counsel; 

• The Monitor has prepared and filed this Report; 

• Other administrative and statutory matters relating to the Monitor’s appointment. 

REQUEST FOR AN EXTENSION OF THE STAY OF PROCEEDINGS TO JUNE 18, 2015 

47. Exhibit 2 to the Monitor’s Twenty First Report contains Kitco’s statement of projected cash flow for 

the period August 2014 through July 2015. Management advises that the underlying assumptions 

for the projections (which were prepared in August 2014) remain unchanged. We refer to 

paragraphs 35 to 39 of our Twenty First Report for our comments on the projected results during 

the requested extension period.  

48. At the present time, it is premature for the Petitioner to devise a Plan of Arrangement and present 

same to its creditors. The Petitioner is seeking an extension in order to continue its negotiations / 

litigation with ARQ as any Plan of Arrangement will be contingent on the outcome of this disputed 

liability. 

49. The Petitioner has been paying for all goods and services received subsequent to the date of filing 

the CCAA.  
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