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TO THE HONOURABLE JUSTICE GAETAN DUMAS OF THE SUPERIOR COURT, SITTING
IN COMMERCIAL DIVISION, IN AND FOR THE DISTRICT OF SAINT-FRANÇOIS, THE
PETITIONER RESPECTFULLY SUBMITS AS FOLLOWS:
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A. OVERVIEW
1. The Petitioners, Yannick Gagné, Guy Ouellet, Serge Jacques and Louis-Serges Parent
(collectively, the “Class Action Plaintiffs”), holders of the proxies of over 1,500
derailment victims in these proceedings, hereby request that this Honourable Court grant
the proposed Claims Procedure Order attached hereto as Exhibit R-1 (the “Derailment
Victims’ Claims Process”).
2. The Derailment Victims’ Claims Process is directed at achieving the goals of these
proceedings in a proportionate way, by providing a much simpler, less daunting, less
burdensome and less expensive form of proof at this early stage, while also ensuring
consistency in claims and that stakeholders’ rights are preserved to the greatest extent
possible.
B. BACKGROUND
3. On or about July 15, 2013, the Class Action Plaintiffs filed a Motion to Authorize the
Bringing of a Class Action and to Ascribe the Status of Representative pursuant to ss.
1002 and following of the Code of Civil Procedure of Québec, R.S.Q., c. C-25 (the
“C.C.P.”) (the “Authorization Motion”). The Authorization Motion seeks to commence a
class action against Montreal, Main & Atlantic Canada Co. (“MM&A” or “Debtor”) and
other parties in relation to losses suffered in connection to the catastrophic trail
derailment that took place on July 6, 2013 in Lac-Mégantic, Québec (the “Train
Derailment”).
4. The class proceeding is presided over by the Honourable Mr. Justice Martin Bureau,
J.S.C. in the judicial district of Mégantic (temporarily, hearings are being heard in
Sherbrooke). The date for the Authorization Motion hearing has not yet been set, but is
currently anticipated to take place in or about June of 2014.
5. On August 8, 2013, this Court made an order granting creditor protection under the
Companies’ Creditors Arrangement Act, R.S.C. c. C-36 (“CCAA”) to MM&A (the “Initial
Order”), and, among other things, staying the Authorization Motion as against MM&A.
6. From the Class Action Plaintiffs’ perspective, these CCAA proceedings serve two main
purposes:
a. to facilitate the liquidation and distribution of the Debtor’s assets (the “Railway
Assets”); and,
b. to facilitate the orderly resolution of competing claims to a $25 million insurance
policy held in the name of the Debtor and covering certain claims arising from the
Derailment (the “XL Insurance”).
7. A third objective that may be served by these proceedings, if the will exists among
stakeholders, is to facilitate the resolution of certain claims against third-parties arising
from the Derailment.
8. On November 1, 2013, the Class Action Plaintiffs filed a motion for an order appointing
the Class Action Plaintiffs as representatives of the Train Derailment victims (the
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“Representation Motion”). The Representation Motion has yet to be heard by this
Court. Since that time, the Class Action Plaintiffs have obtained over 1,500 proxies from
Train Derailment victims, appointing the Class Action Plaintiffs as their representatives
for all purposes in these proceedings, including as to the proof of claims and voting. The
proxies will be deposited under seal with the Court at the hearing of the motion.
9. On December 13, 2013, MM&A filed a Motion for an Order Approving a Process to
Solicit Claims and for the Establishment of a Claims Bar Date (the “Debtor’s Claims
Process”). The Debtor’s motion was subsequently adjourned to February 11, 2014.
C. GROUNDS FOR THIS MOTION
10. A claims procedure is necessary to facilitate any vote on a plan of arrangement geared
to resolving competing claims to the XL Insurance. However, the claims process:
a. should not preclude from the outset the advancement of claims arising from the
Train Derailment; and,
b. should be proportionate to the amounts available for distribution and the
objectives of these proceedings.
11. The Debtor’s Claim Process fails in respect of each of the two foregoing criteria:
a. explicitly excludes, before receipt, the possibility for a representative claim for
collective recovery or aggregate damages to be filed on behalf of the victims of
the Train Derailment; and,
b. It presents the derailment victims with a daunting 78-page proof of claim form
that they are required to review, complete, notarize and certify by way of sworn
declaration.
12. More particularly:
a. The Debtor’s Claims Process simply ignores the application to commence a
class proceeding that is pending before this Court and precludes the assertion of
any class-wide claims provided for in Book IX of the Civil Code of Québec
(C.C.Q.);
b. The Debtor’s Claims Process creates an obvious and troubling disincentive. The
proof of claim forms are far too detailed and completely disproportionate to the
amounts currently available for distribution. The Notice to Creditors states that
despite the efforts that they are being asked to undertake to prove their claims,
there may be little or no money available for them. The forms and warnings will
have the practical effect of dissuading claimants to file a claim at all, and the
Class Action Plaintiffs and their representatives will be forced to incur very high
transaction costs to ensure that claims are filed in a timely way;
c. Material parts of the Debtors’ claims form are not going to be understood by or
easily completed by a lay-person;

4

d. The Debtor’s Claims Process will almost certainly result in similarly situated
individuals filing disparate claims;
e. All individual claims are to be filed within 3 months of the making of the Claims
Bar Order, notwithstanding that the Monitor’s report contemplates that its Notice
program may not even be implemented until sometime after the making of the
order, potentially leaving some victims with less than 12 weeks to complete and
file a very detailed and comprehensive claims form for which legal advice will
almost certainly be required. Under no scenario will this amount of time be
sufficient to file claims;
f.

The notice to creditors makes no mention of the availability of the Representative
Plaintiffs and their counsel to assist individuals in completing the claims form,
should they desire such assistance; and

g. The Debtor’s Claims Process refers to information sessions provided by the
Monitor and suggests that the Monitor will be available to answer questions about
the proof of claim forms and the filing of claims, as if the Monitor, which cannot
be an advocate for any creditor, will provide legal advice to the derailment
victims.
13. The key features of the Class Action Plaintiffs’ alternate claims process (the “Claims
Process”) are as follows:
a. Class-wide representative claims seeking aggregate damages may be filed on
behalf of the victims of the Train Derailment as outlined at Appendix “A” of the
Class Action Plaintiffs’ Representation Motion materials. The representative
claim will ensure that the interests of Train Derailment victims are preserved and
that the objectives of provincial class proceedings legislation are not frustrated at
this early stage, by ensuring that meritorious claims are not barred or defeated
because of a victim’s lack of time, resources or expertise in navigating an
individual claims process.
b. Proof of claim forms are targeted by type of creditor, with the result that the forms
appear to be and are simpler and less imposing so as to make them more
accessible to individual derailment victims.
c. The amount of information sought from individual derailment victims is limited to
what is necessary to gain an appreciation of the universe of claims, with the
expectation that Representative counsel will formulate a proportionate discovery
plan and follow-up with claimants for additional information as is necessary and
appropriate having regard to the amounts available for distribution.
d. The forms provide for base claims consistent with those that will be advanced by
the Class Action Plaintiffs on behalf of those persons whom they represent, so as
to ensure consistency in treatment of creditors.
14. In particular, a representative claim is appropriate because:
a. There are many people who are similarly, if not identically-situated;
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b. There are obvious economies to be had from the filing of a representative claim,
particularly given the amounts currently available for distribution; and
c. Quebec legislation and public policy favours the filing of representative claims.
15. The proposed Claims Process will therefore ensure a stream-lined, efficient and fair
process to register creditor claims, that will therefore benefit not only the Debtor but its
creditors as a whole.
FOR THESE REASONS, MAY IT PLEASE THIS HONOURABLE COURT TO:
DISMISS the Debtor’s Motion for an Order Approving a Process to Solicit Claims and for
the Establishment of a Claims Bar Date;
GRANT the present Motion;
EXEMPT, if applicable, the petitioners from having to serve this Motion and from any
notice or delay of presentation;
ENTER into an order the Claims Process Order substantially in the form of the proposed
order attached hereto as Exhibit R-1;
GRANT such other and further relief as this Court deems just and proper;
THE WHOLE, without costs, unless contested.

LAC-MÉGANTIC, February 4, 2014

_______________________________________
ME DANIEL E. LAROCHELLE
Attorney for the Class Action Plaintiffs/Petitioners

MONTRÉAL, February 4, 2014

_______________________________________
CONSUMER LAW GROUP INC.
Per: Me Jeff Orenstein
Attorneys for the Class Action Plaintiffs/Petitioners
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TAKE NOTICE that the Cross-Motion of the Class Action Plaintiffs for an Order Approving a
Process to Solicit Claims and for the Establishment of a Claims Bar Date will be presented for
adjudication before the Honourable Justice Gaétan Dumas of the Superior Court of Quebec on
February 11, 2014 at 10:00am in a Room to be determined by the Court and announced to the
Service List.
DO GOVERN YOURSELVES ACCORDINGLY.
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_______________________________________
ME DANIEL E. LAROCHELLE
Attorney for the Class Action Plaintiffs/Petitioners

MONTRÉAL, February 4, 2014

_______________________________________
CONSUMER LAW GROUP INC.
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Attorneys for the Class Action Plaintiffs/Petitioners
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