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Synopsis
Background: Trustee of Chapter 11 estate of bankrupt
manufacturer of allegedly defective pharmaceutical drug filed
motion to transfer cases from federal and state court to federal
district court before which multidistrict product liability
litigation was pending.


Holdings: The District Court, Saylor, J., held that:


[1] court could exercise “related to” jurisdiction over any
cases pending in federal or state court against entities or
individuals affiliated with bankrupt manufacturer of allegedly
defective pharmaceutical drug, regardless of whether Chapter
11 debtor-manufacturer was named as defendant;


[2] court could exercise “related to” jurisdiction over any state
court action in which any plaintiff had actually asserted claim,
or any defendant had actually asserted claim for contribution
or indemnity, against bankrupt manufacturer or its affiliated
entities and individuals;; but


[3] even assuming that court had jurisdiction over state
court actions in which parties had only potential, as-yet-
unasserted claims for contribution or indemnity against
debtor-manufacturer or its affiliated entities or individuals,
court would exercise its discretion to permissively abstain.


So ordered.


Attorneys and Law Firms


*259  Christopher M. Wolk, Jay J. Blumberg, Law Offices
of Jay Blumberg, Woodbury, NJ, for Premier Orthopaedic
And Sports Medicine Associates of Southern New Jersey,


LLC, Premier Orthopaedic Associates Surgical Center, LLC,
Kimberly Yvette Smith, M.D., Defendants.


Mary–Rose Watson, Sean E. Capplis, Ficksman & Conley
LLP, Boston, MA, for Ocean State Pain Management, Inc.,
RI, Defendant.


Ryan A. Ciporkin, Lawson & Weitzen, Boston, MA, for
Alaunus Pharmaceutical, LLC, Defendant.


Chris J. Tardio, Matthew H. Cline, C.J. Gideon, Jr., John–
Mark Zini, Gideon, Cooper & Essary, PLC, Nashville,
TN, for Howell Allen Clinic, A Professional Corporation,
St. Thomas Outpatient Neurosurgical Center, LLC, Debra
Schamberg, John Culclasure, Defendants.


Geoffrey M. Coan, Hinshaw & Culbertson LLP, Boston,
MA, Jessica Saunders Eichel, Frederick H. Fern, Judi Abbott
Curry, Harris Beach PLLC, New York, NY, Daniel E. Tranen,
Hinshaw & Culbertson LLP, Boston, MA, for New England
Compounding Pharmacy, Inc., Defendant.


Paul Saltzman, Matthew P. Moriarty, Matthew E. Mantalos,
Thomas W. Coffey, Richard A. Dean, Scott H. Kremer,
Scott J. Tucker, Tucker Ellis LLP, Cleveland, OH, Alan
M. Winchester, Harris Beach, PLLC, New York, NY, for
Ameridose LLC, Defendant.


Robert A. Curley, Jr., Curley & Curley P.C., Boston, MA,
Joshua A. Klarfeld, Joseph P. Thomas, Joseph P. Thomas,
Ulmer & Berne LLP, Cleveland, OH, for GDC Properties
Management, LLC, Defendant.


John P. Ryan, William J. Dailey, Jr., Robert H. Gaynor,
Sloane & Walsh, LLP, Boston, MA, Frederick H. Fern,
Alan M. Winchester, Harris Beach PLLC, New York, NY,
for Barry J. Cadden, Carla Conigliaro, Douglas Conigliaro,
Glenn Chin, Lisa Conigliaro Cadden, Greg Conigliaro,
Defendants.


Michael Preston Gardner, Leclair Ryan, A Professional
Corporation, Roanoke, VA, for Carilion Surgery Center New
River Valley LLC, d/b/a New River Valley Surgery Center,
LLC, Defendant.


Thomas B.K. Ringe, III, Jennifer Mikels, Michael R.
Gottfried, Duane Morris LLP, Boston, MA, Jessica Saunders
Eichel, Harris Beach PLLC, New York, NY, for Paul D.
Moore, in his capacity as Chapter 11 Trustee of the Defendant
New England Compounding Pharmacy, Inc. d/b/a New
England Compounding Center, Trustee.



rdesai

Rounded Exhibit Stamp







In re New England Compounding Pharmacy, Inc. Products..., 496 B.R. 256 (2013)


 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 2


*260  Stephen A. Grossman, Montgomery McCracken
Walker & Rhoads LLP, Cherry Hill, NJ, South Jersey
Healthcare, South Jersey Regional Medical Center,
Defendants.


Christopher E. Hassell, Bonner, Kiernan, Trebach &
Crociata, L.L.P., Washington, DC, for Insight Imaging, Inc.,
Defendant.


Nicki Samson, Daniel M. Rabinovitz, Brady J. Hermann,
Michaels, Ward & Rabinovitz, Boston, MA, for Medical
Sales Management, Inc., Defendant.


Joseph R. Lang, Lenox, Socey, Formidoni, Giordano, Cooley,
Lang & Casey, LLC, Lawrenceville, NJ, John M. Lovely,
Cashman & Lovely, Newtonville, MA, for Nitesh Bhagat,
Defendant.


Melinda L. Thompson, Christopher R. O'Hara, Heidi A.
Nadel, Todd & Weld LLP, Boston, MA, for Carla Conigliaro,
Douglas Conigliaro, Defendant.


Kenneth B. Walton, Kristen R. Ragosta, Donovan & Hatem,
LLP, Boston, MA, for ARL Bio Pharma, Inc., Defendant.


Opinion


CORRECTED MEMORANDUM AND
ORDER ON TRUSTEE'S MOTION TO


TRANSFER CASES AND RELATED MOTIONS


F. DENNIS SAYLOR IV, District Judge.


I. Introduction
This litigation involves claims for wrongful death and
personal injury arising out of the administration of an
injectable steroid, methylprednisolone acetate (“MPA”),
manufactured by defendant New England Compounding
Pharmacy, Inc. (“NECC”). The complaints allege, in
substance, that NECC produced contaminated MPA that led
to serious fungal infections and, in some instances, death.
As of May 6, 2013, the Centers for Disease Control and
Prevention had reported 53 deaths and 733 incidents of fungal
infection across 20 states related to injections of contaminated
MPA manufactured by NECC since October 2012.


Lawsuits alleging death or injury based on contaminated
MPA have been filed in multiple federal and state
jurisdictions around the country, including the District of
Massachusetts, beginning in November 2012. In February


2013, the Judicial Panel on Multidistrict Litigation (“JPML”)
issued an order under 28 U.S.C. § 1407 transferring various
federal-court proceedings to this Court for coordinated
and consolidated pretrial proceedings. Subsequent orders
of the JPML have transferred other “tag-along” cases to
this Court. The matters transferred to this Court typically
name additional defendants other than NECC, including
certain of its officers and shareholders and certain affiliated
corporations.


In the meantime, NECC filed for bankruptcy protection in
December 2012. A United States Trustee, Paul Moore, was
subsequently appointed to administer the bankruptcy estate.


There are likely to be a large number of victim-claimants
in this matter, and it appears undisputed that many of them
have suffered death or serious personal injury as a result of
the administration of contaminated MPA. It also appears to
be undisputed that the pool of available assets to pay claims
is likely to be limited; NECC was a fairly small company
with relatively few assets, although it appears that there are
at least some insurance policies available to cover claims.
The trustee, and counsel representing parties in this litigation,
essentially agree that it is highly desirable to maximize
the resources available to victims and to keep expenditures
reasonably low. The trustee, and most counsel, also appear
to agree that centralized *261  management of the litigation
and claim process is desirable to create the largest possible
pool of funds for victims and to distribute those funds fairly,
equitably, and with a minimum of expense and delay.


The trustee has moved to transfer all personal injury and
wrongful death cases, wherever filed, to this Court, in order
to facilitate that process and achieve that desirable end. The
trustee thus seeks the transfer not only of all federal cases,
but of all related state cases, regardless of the identity of the
defendants. In substance, the trustee contends that this Court
can exercise “related-to” jurisdiction over all such matters
under 28 U.S.C. §§ 1334 and 157(b), and should transfer the
matters to this District.


Consolidation of all NECC litigation in this Court is greatly
complicated by the existence of the parallel state-court
cases. Some of those cases, particularly those filed after
the bankruptcy petition and the automatic stay, name only
local healthcare providers (such as pain clinics and individual
physicians), and do not name NECC or any affiliates. Some of
those plaintiffs object to a centralized proceeding, preferring
instead to proceed against those defendants in state court. The
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trustee, however, contends that those cases could ultimately
result in huge claims for contribution or indemnity against the
bankruptcy estate, and that such claims could greatly affect
or upset the fair administration of the estate, in particular
preventing the treatment of all victims fairly and equitably.


Whether, and to what extent, this Court has the power
to exercise jurisdiction over state-court litigation, and to
transfer it to this District, raises complex and difficult issues
of jurisdiction, abstention, and federal-state comity. After
careful consideration, and for the reasons set forth below, the
trustee's motion to transfer personal injury tort and wrongful
death cases will be granted in part and denied in part without
prejudice to its renewal. In substance, the Court will assert
jurisdiction over, and transfer, all federal cases against NECC
and its affiliates, and all state-court cases against NECC
and its affiliates, including cases where the claims are third-
party claims for contribution or indemnity. The Court will
not, however, transfer any state-court cases at this time that
do not involve claims against NECC or its affiliates. Any
related motions, such as motions to remand or for mandatory
abstention, will be treated in a consistent fashion.


II. Background
NECC operated a compounding pharmacy in Framingham,
Massachusetts, that combined and mixed ingredients to create
specific formulations of pharmaceutical products. NECC was
owned and operated by a small group of officers and directors,
many of whom were related. NECC is affiliated with a
number of other companies; it is unclear what, if any, role


those entities played in the events underlying this litigation. 1


In fall 2012, health officials traced a number of cases of fungal
meningitis to injections in and around the patients' spinal
cords (known as intrathecal administration) of MPA that had
been manufactured *262  by NECC. In response, NECC
initiated a recall of several contaminated batches of MPA. As
the scope of the problem became evident, NECC eventually
surrendered its pharmacy license and ceased production of all
pharmaceutical products.


The first complaint against NECC in this Court alleging
personal injury from contaminated MPA was filed on
November 2, 2012. The complaint names NECC, two
affiliated entities, and various individual officers as
defendants. In the ensuing months, similar cases were filed in
this District, other federal districts, and in various state courts.
Most of those cases name NECC, and affiliated entities or


individuals, as defendants. Some, however, name only the
healthcare providers who actually distributed or administered
the MPA.


On December 21, 2012, NECC filed a petition under chapter
11 of the bankruptcy code. Among other things, that triggered
an automatic stay of proceedings against NECC pursuant to
11 U.S.C. § 362(a). Although filed as a chapter 11 petition,
there is little, if any, likelihood that the company will resume
operations. As noted, the company appears to have relatively
limited assets, other than insurance policies. The company
also, however, has no significant secured creditors.


On February 12, 2013, the JPML created an MDL proceeding
and transferred all actions pending in federal court against
NECC to this district for coordinated pretrial proceedings
before this Court. The JPML has since transferred multiple
“tag-along” actions to this Court.


After the bankruptcy filing, certain plaintiffs filed state-court
actions that did not name NECC as a defendant, presumably


in order to avoid the operation of the automatic stay. 2


Of particular note are 17 Virginia cases where a Virginia
healthcare provider is now the sole defendant. See, e.g.,
Wingate v. Insight Health Corp., 2013 WL 1951897, 2013
U.S. Dist. LEXIS 67358 (W.D.Va. May 10, 2013). After
the defendant in those actions attempted to have the cases
removed to federal court, on May 10, 2013, Judge Wilson of
the United States District Court for the Western District of
Virginia remanded the cases to state court. See id.


As the schedules attached to the trustee's motion
acknowledge, there are now four different categories of cases
based on personal injuries resulting from the administration
of tainted MPA that are not yet before this Court as part
of the MDL: (1) cases pending in other federal courts that
have not yet been transferred here; (2) cases pending in state
courts where removal is in process; (3) cases pending in state
courts that name NECC or affiliated entities as defendants;
and (4) cases pending in state courts that do not name NECC


or affiliated entities as defendants. 3  *263  The trustee's
motion asks the Court to assert jurisdiction over cases in
all four categories, whether or not the non-NECC-affiliated
defendants have made claims for contribution or indemnity
from NECC. The Plaintiffs' Steering Committee (“PSC”)
appointed by the Court in the MDL proceeding agrees as
to the first three categories of cases, but requests that the
Court abstain from exercising jurisdiction over what it refers
to as a “narrow subset” of cases in the fourth category
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—pending state—court cases that do not name NECC or
affiliated entities as defendants—“where the sole articulated
basis for ‘related to’ jurisdiction is a potential—but as yet
unasserted—indemnification or contribution claims against
NECP.” A small number of such state-court plaintiffs have
filed oppositions to the trustee's motion, as well as their
own motions requesting the Court to abstain from exercising


jurisdiction over their cases. 4


III. Analysis
The difficulties presented by the trustee's motion are
significant and implicate a wide range of concerns.
Unfortunately, no solution can equally address all of these
concerns, and each comes with its own troublesome set of
questions.


If the Court were to decline to assert jurisdiction over the
state-court cases, it might make it difficult or impossible
to resolve the entire litigation in an equitable or efficient
manner. Any cases that remain pending in state court
could ultimately result in large judgments and corresponding
claims for contribution or indemnity against the estate of
NECC. Pursuant to the bankruptcy code, such claims would
normally have to be considered on equal footing with the
claims of injured plaintiffs against the estate as claims of
unsecured creditors. Because all unsecured creditors are
normally paid pari passu (that is, proportionally and without
preference) based on the amount of their claims, even one
large contribution or indemnity claim against the estate could
greatly diminish, or virtually eliminate, the amount available
to be paid to the remaining claimants. See 11 U.S.C. §
1123(a)(4) (any reorganization plan must “provide the same
treatment of each claim or interest of a particular class, unless
the holder of a particular claim or interest agrees to a less
favorable treatment of such particular claim or interest”); In
re Combustion Engineering, Inc., 391 F.3d 190, 239–42 (3d
Cir.2004) (reversing confirmation of a plan of reorganization
which provided for disparate treatment of subcategories
of personal injury claims); In re Congoleum Corp., 2010
WL 2869548, 3–4, 2010 U.S. Dist. LEXIS 72431, 12–13
(D.N.J. July 19, 2010) (affirming bankruptcy court's finding
that prejudgment personal injury claimants and breach of
contract claimants were similarly situated and therefore must
receive similar treatment under a plan of reorganization). In
addition, the threat of contingent contribution or indemnity
claims becoming fixed after judgment or settlement of the
MDL plaintiffs' claims would likely require the plan of


reorganization to reserve specific funds. See 11 U.S.C. §
502(e) and (j).


Furthermore, allowing some state-court cases to proceed
without consolidation in *264  the MDL creates the
possibility of inconsistent rulings or judgments on factual or
scientific issues that may greatly complicate the resolution of
these matters. And litigation in multiple courts also threatens
to impose significant discovery burdens, as discovery from
many of the same people and entities may be sought on
multiple occasions.


If, however, the Court were to assert jurisdiction over all the
cases listed by the trustee—including state-court cases where
no claims against NECC or its affiliates have yet been asserted
—it would have to do so based on a very broad reading
of federal subject-matter jurisdiction. As will be discussed,
the boundaries of that jurisdiction are very far from clear,
and it is therefore uncertain whether the Court even has the
authority to act. Even if subject-matter jurisdiction exists,
the Court must then consider issues of both mandatory and
discretionary abstention. And assuming those hurdles are
overcome, in order to effect a transfer of state cases, the Court
might be required to enjoin state-court proceedings—a highly
disfavored judicial remedy, the use of which is explicitly
restricted by the Anti–Injunction Act, 28 U.S.C. § 2283.


Under the circumstances, the Court has concluded that a
somewhat cautious approach is appropriate. In substance, the
Court will grant the motion to transfer (1) any case pending
in federal court against NECC or any affiliated entity or
individual, (2) any such case that is in the process of removal
to federal court, and (3) any case pending in any state court
in which a party has made a claim against NECC or any
affiliated entity or individual, including third-party claims
for contribution or indemnity. However, as to state-court
proceedings not naming NECC or any affiliated entity or
individual, the motion will be denied without prejudice to its
renewal.


A. Cases Against NECC Affiliates Only
[1]  The Court must first determine whether it has subject-


matter jurisdiction over cases filed by plaintiffs against NECC
affiliates but not against NECC. As noted, such cases are
pending in both federal and state courts.


According to the trustee, NECC has express contractual
indemnification obligations to many of the affiliated
defendants, including, but not limited to, Barry Cadden,
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Greg Conigliaro, Lisa Conigliaro, Carla Conigliaro, Glenn
Chin, GDC, and MSM. The individual defendants are also
additional insureds under at least one of NECC's insurance
policies.


The trustee contends that cases against affiliated entities and
individuals are subject to the Court's bankruptcy jurisdiction
under 28 U.S.C. § 1334. Section 1334 provides district
courts with original, but not exclusive, jurisdiction over “all
civil proceedings arising under title 11, or arising in or
related to cases under title 11.” 28 U.S.C. § 1334 (emphasis
added). As discussed below, courts have held that related-to
jurisdiction exists over cases against non-debtor defendants
whom the debtor has an automatic obligation to indemnify
or defend. See, e.g., Cambridge Place Inv. Mgmt. v. Morgan
Stanley & Co., 2010 WL 6580503, 2010 U.S. Dist. LEXIS
142954 (D.Mass.2010); City of Ann Arbor Empls. Ret.
Sys. v. Citigroup Mortg. Loan Trust Inc., 572 F.Supp.2d
314 (E.D.N.Y.2008); In Re Brentano's, Inc., 27 B.R. 90
(S.D.N.Y.1983). The trustee has asserted (and no party has
disputed) that NECC owes such an obligation to the affiliated
entities and individual defendants. Indeed, no party appears to
dispute the Court's power to assert subject-matter jurisdiction
over cases naming any NECC- *265  affiliated entity or
individual as a defendant.


Accordingly, the Court has subject-matter jurisdiction over
any cases pending in federal or state court against entities or
individuals affiliated with NECC, whether or not NECC is
named as a defendant.


B. Motion to Transfer—Federal Cases
The potential transfer of cases presently pending in other
federal courts, and those now pending in state courts where
removal is in process, does not appear to present any
significant jurisdictional or venue-related issues. Indeed, no
party has opposed the transfer of these categories of cases,
and the JPML's initial transfer order establishing the MDL
specifically contemplates the transfer of such “tag-along”
actions pending in various district courts.


Since the date of the initial transfer order, the JPML has
transferred to this Court more than 100 “tag-along” cases
that had been pending in other federal district courts. The
Court has no reason to believe that any federal cases that are
the subject of the trustee's transfer motion will not receive
similar treatment from the JPML and be transferred to this
Court in due course. However, should the situation arise that
a case pending in federal court, over which this Court could


properly exercise related-to jurisdiction, is not transferred by
an order of the JPML, this Court will presumably act to assert
jurisdiction over it. Until the Court is made aware of such a
situation, it will simply await the JPML's transfer orders for
any cases now pending in other federal courts or that are in
the process of being removed.


C. Motion to Transfer—State Cases
The more difficult set of issues concerns the potential transfer
of the state-court cases in which no NECC affiliate is named
as a defendant, or in which an NECC affiliate is named
only as a third-party defendant in a claim for contribution or
indemnity.


1. Subject–Matter Jurisdiction


The Court must first determine whether it has subject-matter
jurisdiction over the cases that the trustee seeks to have
transferred here. If the Court lacks subject-matter jurisdiction
over any case, it cannot constitutionally adjudicate that
case, regardless of the practical considerations or efficiency
benefits.


a. 28 U.S.C. § 157(b)(5)


[2]  The trustee has cited 28 U.S.C. § 157(b)(5) as the
primary basis for the authority to transfer the state-court
personal injury and wrongful death actions to this Court.
Section 157(b)(5) provides as follows:


The district court shall order that
personal injury tort and wrongful death
claims shall be tried in the district
court in which the bankruptcy case
is pending, or in the district court in
the district in which the claim arose,
as determined by the district court in
which the bankruptcy case is pending.


28 U.S.C. § 157(b)(5).


The trustee's reliance on this provision as the basis for subject-
matter jurisdiction is misguided. The Supreme Court recently
held that “§ 157(b)(5) is not jurisdictional,” but rather a
venue provision. See Stern v. Marshall, ––– U.S. ––––, 131
S.Ct. 2594, 2606, 180 L.Ed.2d 475 (2011). In reaching that
conclusion, the Supreme Court reasoned as follows:
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Section 157(b)(5) does not have the hallmarks of a
jurisdictional decree. To begin, the statutory text does
not refer to either district court or bankruptcy court
‘jurisdiction,’ instead addressing *266  only where
personal injury tort claims ‘shall be tried.’


The statutory context also belies [the] jurisdictional claim.
Section 157 allocates the authority to enter final judgment
between the bankruptcy court and the district court. See
§§ 157(b)(1), (c)(1). That allocation does not implicate
questions of subject matter jurisdiction. See § 157(c)
(2) (parties may consent to entry of final judgment by
bankruptcy judge in non-core case). By the same token, §
157(b)(5) simply specifies where a particular category of
cases should be tried.


Id. at 2607.


Accordingly, this provision does not confer any additional
jurisdiction on the district courts, and thus the Court must
find an alternative basis for the assertion of subject-matter
jurisdiction if it is to order the transfer of any state-court cases


to this Court. 5


b. 28 U.S.C. § 1334


If § 157(b)(5) cannot itself provide the basis for federal
jurisdiction over the state-court cases, the Court must look
elsewhere for a statutory grant of jurisdiction. As the parties
acknowledge, jurisdiction over the vast majority of these
cases depends on the Court's interpretation of its bankruptcy
jurisdiction under 28 U.S.C. § 1334.


[3]  Section 1334 provides district courts with original, but
not exclusive, jurisdiction over “all civil proceedings arising
under title 11, or arising in or related to cases under title
11.” 28 U.S.C. § 1334. The scope of related-to jurisdiction
is “quite broad.” In re Boston Reg'l Med. Ctr., 410 F.3d
100, 105 (1st Cir.2005). “[A] civil proceeding is related
to bankruptcy [if] the outcome of that proceeding could
conceivably have any effect on the [bankruptcy] estate.”
In re G.S.F. Corp., 938 F.2d 1467, 1475 (1st Cir.1991)
(internal quotations omitted), overruled on other grounds
by Connecticut Nat'l Bank v. Germain, 503 U.S. 249, 112
S.Ct. 1146, 117 L.Ed.2d 391 (1992); Pacor, Inc. v. Higgins,
743 F.2d 984 (3d Cir.1984), overruled on other grounds by
Things Remembered v. Petrarca, 516 U.S. 124, 116 S.Ct.
494, 133 L.Ed.2d 461 (1995); TD Bank, N.A. v. Sewall, 419


B.R. 103, 105–06 (D.Me.2009); In re Twinlabs Personal
Injury Cases, 2004 WL 435083, *1 (S.D.N.Y.2004) (“The
standard for ‘related to’ jurisdiction over a suit in the posture
of [an action against non-debtor third parties] is ‘whether its
outcome might have any “conceivable effect” on the bankrupt
estate.’ ” (quoting In re Cuyahoga Equip. Corp., 980 F.2d


110, 114 (2d Cir.1992))). 6


*267  [4]  Such jurisdiction is not unlimited, however.
There must be some nexus between the “related” proceeding
and the bankruptcy case, such that “the outcome of
the litigation potentially could have some effect on the
bankruptcy estate, such as altering debtor's rights, liabilities,
options, or freedom of action, or otherwise have an impact
upon the handling and administration of the bankrupt estate.”
In re Boston Reg'l, 410 F.3d at 105 (internal citations and
textual alterations omitted); see Pacor, 743 F.2d at 994.


As noted, there are two general categories of state-court cases
that are the subject of the trustee's motion: those that name
NECC or affiliated entities as defendants, and those that do
not. It is undisputed that the Court has related-to jurisdiction
over cases in the former category. The outcome of such suits
against the debtor and its affiliates certainly “could have some
effect on the bankruptcy estate.” In re Boston Reg'l, 410 F.3d
at 105 (internal citations and textual alterations omitted).


The more difficult question is whether the Court has related-to
jurisdiction over cases currently pending in state court that do
not name NECC or affiliated entities as defendants, but rather
name only third-parties (such as physicians or pain clinics), or
in which NECC affiliates are named only in third-party claims
for contribution or indemnity.


In Pacor, the Third Circuit held that related-to jurisdiction
did not exist over a suit by an employee against a distributor
of asbestos, even though the employee's success in that suit
would likely cause the distributor to seek indemnification
from the debtor, an asbestos manufacturer. Pacor, 743 F.2d at
986. The court concluded that the action was, at best, a “mere
precursor to the potential third party claim for indemnification
by [the distributor] against [the manufacturer].” Id. at
995. The court contrasted these facts with those in In re
Brentano's, Inc., 27 B.R. 90 (Bankr.S.D.N.Y.1983), where
the debtor's landlord sued the guarantor of the debtor's
lease. Pacor, 743 F.2d at 995. Because the debtor had
agreed to indemnify the guarantor, any recovery against the
guarantor would result in automatic liability to the estate,
creating related-to jurisdiction. Id. In contrast, the employee
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in Pacor was not a creditor of the asbestos manufacturer,
and “[a]ny judgment obtained would thus have no effect
on the arrangement, standing, or priorities of [the asbestos
manufacturer's] creditors.” Id. at 995–96.


Applying Pacor, courts have held that related-to jurisdiction
exists over suits by tort plaintiffs, who are potential creditors,
against non-debtor third-party defendants in only limited
circumstances. One such situation is when a judgment against
the third party would automatically convert that third party
into a creditor due to an existing contribution or indemnity
obligation. See, e.g., Cambridge Place Inv. Mgmt. v. Morgan
Stanley & Co., 2010 WL 6580503, 2010 U.S. Dist. LEXIS
142954 (D.Mass.2010); City of Ann Arbor Empls. Ret.
Sys. v. Citigroup Mortg. Loan Trust Inc., 572 F.Supp.2d
314 (E.D.N.Y.2008); In Re Brentano's, Inc., 27 B.R. 90


(Bankr.S.D.N.Y.1983). 7


*268  It remains an open question of law, at least in the
First Circuit, whether there is related-to jurisdiction over a
case against a non-debtor, third-party defendant who has a
potential (as opposed to an actual) claim for contribution or
indemnity against the debtor. See Cambridge Place, 2010 WL
6580503, 2010 U.S. Dist. LEXIS 142954 (noting that “[t]he
First Circuit has not yet addressed the appropriate standard to
be applied in evaluating whether contractual indemnification
obligations give rise to ‘related to’ bankruptcy jurisdiction.”);
see also In re Santa Clara County Care Consortium, 223 B.R.
40 (1st Cir. BAP 1998) (“[T]he determination of whether a
removed state court proceeding is sufficiently related to a
debtor's bankruptcy to confer subject matter jurisdiction is
complicated by what appears to be contradictory opinions.”).


The Third Circuit, in a line of cases after Pacor, has
clarified its view that related-to jurisdiction does not exist
over a case against a non-debtor defendant if another lawsuit
would be necessary before the bankruptcy estate would be
impacted. See, e.g., In re W.R. Grace & Co., 591 F.3d
164, 169 (3d Cir.2009) (finding no related-to jurisdiction
where there would first have to be a finding in the state-
court action and then a separate suit to pursue a claim for
indemnification before there could be any impact on the
bankruptcy estate); In re Combustion Eng'g, 391 F.3d 190,
231–32 (3d Cir.2004) (“[A]ny indemnification claims against
Combustion Engineering ... would require the intervention
of another lawsuit to affect the bankruptcy estate, and thus
cannot provide a basis for ‘related to’ jurisdiction.”); In re
Federal–Mogul Global, Inc., 300 F.3d 368, 382 (3d Cir.2002)
(“The test articulated in Pacor for whether a lawsuit could


‘conceivably’ have an effect on the bankruptcy proceeding
inquires whether the allegedly related lawsuit would affect the
bankruptcy proceeding without the intervention of yet another
lawsuit.”).


The Fifth Circuit, taking a slightly more expansive view
of related-to jurisdiction, has emphasized the difference
between “tort contribution” principles and “contractual
indemnification rights,” asserting jurisdiction over a case
based on the latter. Lone Star Fund V(US), LP v. Barclays
Bank PLC, 594 F.3d 383, 387 (5th Cir.2010). At least
one bankruptcy court in this circuit has adopted a similar
requirement for related-to jurisdiction—that the debtor
have “an unconditional duty to indemnify” the third-party
defendant. TD Bank, N.A. v. Sewall, 419 B.R. 103, 106
(D.Me.2009) (explaining the basis and rationale for this rule).


The Fourth Circuit, in A.H. Robins Co. v. Piccinin, 788 F.2d
994 (4th Cir.1986), has read Pacor to establish a distinction
between a potential claim for contribution from a third-
party defendant and a contractual duty to indemnify that
defendant. Id. at 1001 (“The clear implication of the [Pacor
] decision is that, if there had been a contract to indemnify,
a contrary result would have been in order.”). Although the
court ultimately remanded for a hearing on the motion to
transfer in that case, citing due process concerns, it clearly
intimated that related-to jurisdiction over the claims against
non-debtor defendants could exist under § 1334. See id. at
1016, 999–1001 (affirming the district court's extension of the
mandatory stay to suits against non-debtor defendants based
in part on the court's interpretation of related-to jurisdiction).


The Sixth Circuit, in In re Dow Corning Corp., 86 F.3d
482 (6th Cir.1996), took a more pragmatic approach to
related-to jurisdiction, asserting jurisdiction over thousands
of claims against non-debtor defendants. In doing so, the
court distinguished *269  the potential impact on the estate
of the large number of cases before it from that of the
single allegedly related suit involved in Pacor; noting that
“[a] single possible claim for indemnification or contribution
simply does not represent the same kind of threat to a debtor's
reorganization plan as that posed by the thousands of potential
indemnification claims at issue here.” Dow Corning, 86 F.3d
at 494.


The court in In re Twinlabs Personal Injury Cases, 2004
WL 435083, *1 (S.D.N.Y.2004), cited that decision, and took
a similar approach, in asserting jurisdiction over personal
injury cases against non-debtor defendants. The personal-
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injury cases at issue were all based on products-liability
claims surrounding the manufacture and sale of the diet
pill ephedra. Twinlabs, the manufacturer at issue, filed for
bankruptcy. In a brief opinion granting the debtor's motion to
transfer a state court case against retailers of ephedra, Judge
Rakoff noted that “the retailer defendants ... will undoubtedly
seek indemnity from the Debtors following any judgments
against them. Accordingly, from many perspectives, the ...
action against the retailers will have more than a ‘conceivable


effect’ on the bankrupt estate of the Debtors.” Id. 8


The situation presented here implicates many of the same
concerns that motivated the Sixth Circuit's decision to assert
jurisdiction over the claims against non-debtor defendants in
Dow Corning. Although Dow Corning did not distinguish
between state-court cases against third-party defendants who
had already asserted claims against the debtor and cases
against those who merely “intend[ed] to file claims for
contribution and indemnification,” that may be a relevant,
indeed important, distinction. See 86 F.3d at 494; In re Santa
Clara, 223 B.R. at 49 (finding “an insufficient nexus to confer
‘related to’ subject matter jurisdiction on the bankruptcy
court, in state court actions involving non-debtor parties,
which may result in contribution/substitution of creditors
without a change in the classification of a claim as it relates
to the debtor.”) (emphasis added).


In any event, the issue of subject-matter jurisdiction is far
from clear, and there appears to be no controlling authority.
Unfortunately, the consequences of an incorrect judgment
may be very substantial indeed; if the Court does not have
subject-matter jurisdiction over a matter, any action it may
undertake in that matter will be entirely void. Under the
circumstances, the Court will take a two-step approach.


[5]  First, the Court concludes that it has related-to subject-
matter jurisdiction under § 1334 over any state-court case in
which any plaintiff has asserted a claim, or any defendant
has asserted a claim for contribution or indemnity, against
NECC or any affiliated entity or individual. Such a claim
could clearly have an effect, indeed a substantial effect, on
the bankruptcy estate.


[6]  However, as to state-court cases in which a claim against
NECC or an affiliated entity or individual is possible, but has
not yet been asserted, the Court will assume the existence of
subject-matter jurisdiction, but will abstain from exercising
any such jurisdiction. The factors governing the exercise of


discretionary abstention, and the reasoning of the Court, are
addressed below.


The transfer of some, but not all, state-court cases might be
something of a pointless exercise if the possibility remains
that a state-court defendant could make a future claim in
the bankruptcy case for contribution *270  or indemnity,
upsetting the effort to make an equitable distribution to the
victims and other creditors. Indeed, that is the essential basis
of the trustee's motion: that the Court must transfer all state-
court cases to foreclose that very possibility.


The Court is not convinced, at least at this stage, that
such a step is necessary. Other possible courses of action
might produce the desired consolidation and finality, without
resolving difficult issues of jurisdiction and abstention and
without intruding unnecessarily into the proceedings of state
courts. For example, if the Bankruptcy Court were to set
a relatively early bar date for the filing of claims against
the estate, it would appear that any defendant in a state-
court action would be effectively forced to decide whether it
wanted to file a claim for contribution or indemnity against
the estate. Such a claim, in turn, would probably permit the
exercise of federal jurisdiction over the underlying matter.
Any defendant who did not file a claim would be barred,
and the state-court case could proceed to judgment without
interference from the federal court. Either way, the desired
goals would be achieved with a relatively minimal degree of
risk or intrusion.


In any event, the Court does not need to reach the issue at
this juncture. If the balance of factors shifts over time, the
Court can revisit the issue, and if necessary (and appropriate)
can issue further orders concerning the exercise of related-to
jurisdiction.


2. Abstention


If this Court has subject-matter jurisdiction over cases now
pending in state courts, the question arises whether it should
abstain from asserting such jurisdiction, either pursuant to
the mandatory abstention provisions of § 1334(c)(2), or the


discretionary abstention provisions of § 1334(c)(1). 9


a. Mandatory Abstention Under § 1334(c)(2)
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[7]  Section 1334(c)(2) requires district courts to abstain
from asserting related-to jurisdiction over state-law claims in
certain circumstances. The statute provides as follows:


Upon timely motion of a party in a
proceeding based upon a State law
claim or State law cause of action,
related to a case under title 11 but
not arising under title 11 or arising
in a case under title 11, with respect
to which an action could not have
been commenced in a court of the
United States absent jurisdiction under
this section, the district court shall
abstain from hearing such proceeding
if an action is commenced, and can be
timely adjudicated, in a State forum of
appropriate jurisdiction.


28 U.S.C. § 1334(c)(2). 10


Section 1334(c)(2) must be read in conjunction with 28
U.S.C. § 157(b)(4), which *271  states that “[n]on-core
proceedings under section 157(b)(2)(B) ... shall not be subject
to the mandatory abstention provisions of section 1334(c)
(2).” And § 157(b)(2), in turn, provides that “the liquidation or
estimation of contingent or unliquidated personal injury tort
or wrongful death claims against the estate for purposes of
distribution in a case under title 11” are non-core claims. 28
U.S.C. § 157(b)(2)(B) (emphasis added).


A strict textual reading of the statutes may lead to the
conclusion that personal injury and wrongful death claims
asserted against non-debtor third parties (for example, against
various healthcare providers), and not against the bankruptcy
estate, are subject to the mandatory abstention provisions of §
1334(c)(2). This is the reading afforded the statutory language
by Judge Wilson in Wingate, 2013 WL 1951897, 2013 U.S.
Dist. LEXIS 67358.


Other district courts, however, have extended the exception
of § 157(b)(4) from mandatory abstention to claims against
non-debtor third-parties where indemnification agreements
existed between those third-parties and the debtor. See
Abbatiello v. Monsanto, 2007 WL 747804, *3 (S.D.N.Y.
March 8, 2007) (“the exception to mandatory abstention also
applies to litigation against [third-party defendants], because
[debtor] is obligated to indemnify [third-party defendants] for
any judgment awarded against them.”); Berry v. Pharmacia
Corp., 316 B.R. 883 (S.D.Miss.2004) (“[G]iven the nature


of the relationship and degree of identity between the debtor
[and the third-party defendant], the rationale for exempting
personal injury and wrongful death claims against the debtor's
estate from the mandatory abstention provision applies fully
to the claims against [third-party defendant]. Under the terms
of the Distribution Agreement, [third-party defendant] claims
a right to absolute indemnity from [debtor] for any judgment
that might be rendered against it, so that a judgment against
[third-party defendant] is, in practical effect, a judgment
against [third-party defendant].”).


Judge Wilson acknowledged these cases and their reasoning,
but found that no such indemnification agreement existed
between NECC and the third-party defendant. He therefore
concluded that the mandatory abstention provision of §
1334(c)(2) required that the matter be remanded to state court.
See Wingate, 2013 WL 1951897, 2013 U.S. Dist. LEXIS
67358.


The trustee argues that Judge Wilson ignored Congress's
motivation for crafting an exception from mandatory
abstention for personal injury and wrongful death claims and
interpreted the statute too narrowly. That motivation has been
aptly summarized as follows:


In short, Congress, recognizing that
the unpredictable and substantial
verdicts that are often produced in
personal injury tort and wrongful
death claims could have potentially
deleterious effects on a debtor's estate
—particularly when, because of the
automatic stay provisions of the
Bankruptcy Code, a debtor-defendant
may not have participated in the
underlying trial—concluded that, in
non-core proceedings such as the
one at bar, the mandatory abstention
provision of § 1334(c)(2) should not
apply.


*272  Beck v. Victor Equipment Co., Inc., 277 B.R. 179, 180–
181 (S.D.N.Y.2002) (Rakoff, J.).


Those same concerns are present here. Even in the absence of
contractual indemnity agreements, the third-party defendants
in the pending state-court actions may have claims for
contribution or common-law indemnity from NECC in the
event that they are found liable in state court. Those potential
state-court verdicts pose the type of threat Congress had in
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mind when it crafted the exception to § 1334(c)(2)—they can
be “unpredictable and substantial” and even being required
to contribute to their satisfaction “could have potentially
deleterious effects on a debtor's estate.” Beck, 277 B.R. at
180–181. This is particularly true in circumstances such as
this, where the cause of action arises out of an allegedly
defective product manufactured by the debtor. In many, if
not all, jurisdictions, under ordinary circumstances, the debtor
would be strictly liable for the harm caused by the defective
product, even if there may have been a third-party interposed
between the debtor and the tort claimant in the supply
chain. See, e.g., Brown v. Superior Court, 44 Cal.3d 1049,
245 Cal.Rptr. 412, 751 P.2d 470, 482–483 (1988) (finding
that, “in accord with almost all our sister states that have
considered the issue ... a manufacturer is not strictly liable
for [side effects] caused by a prescription drug so long as the
drug was properly prepared and accompanied by warnings
of its dangerous propensities.... [However, a manufacturer
is] subject to liability for manufacturing defects”); Ayyash
v. Henry Ford Health Sys., 210 Mich.App. 142, 147, 533
N.W.2d 353 (Mich.Ct.App.1995) (“ ‘the essence of the
relationship’ between the hospital and the patient and the
physician and the patient is the provision of a service, not the
sale of a product, and, therefore, products liability theories
[are] inapplicable.... Further, whereas imposing strict liability
on manufacturers arguably may promote greater care in
manufacturing safer products, imposing strict liability on
hospitals and physicians would not.”).


The Court must interpret the statutory language in the context
of those practicalities. The phrase “personal injury tort or
wrongful death claims against the estate,” as used in §
157(b)(2)(B), can fairly be read to encompass not only
personal injury and wrongful death claims, but also claims
for contribution or indemnity that derive from personal
injury or wrongful death claims. Contribution or indemnity
claims are simply procedural vehicles for asserting liability
against the estate for some underlying harm. If the underlying
harm giving rise to the estate's potential liability involves
personal injury or wrongful death, the claim against a third-
party concerning that harm is, in substance, a “personal
injury tort or wrongful death claim against the estate” and
therefore covered by the exception in § 157(b)(2)(B). This
reading is more congruent with Congress's motivation in
crafting the exception to mandatory abstention. A narrower
reading would create a potentially gaping loophole in the
carefully crafted system for the orderly administration of
bankruptcy estates. Section 157(b)(2) (B), therefore, provides
an exception from mandatory abstention for personal injury


and wrongful death claims against nondebtor third-parties for
contribution or indemnification.


Accordingly, this Court finds that the mandatory abstention
provision of § 1334(c)(2) does not apply to any of the state-
court cases at issue.


b. Discretionary Abstention Under § 1334(c)(1)


In circumstances where § 1334(c)(2) does not strictly
require abstention, § 1334(c)(1) nonetheless gives district
*273  courts discretion to abstain from asserting related-to


jurisdiction over state-law claims. The statute provides as
follows:


Except with respect to a case under
chapter 15 of title 11, nothing in this
section prevents a district court in the
interest of justice, or in the interest
of comity with State courts or respect
for State law, from abstaining from
hearing a particular proceeding arising
under title 11 or arising in or related to
a case under title 11.


28 U.S.C. § 1334(c)(1).


[8]  Courts have articulated twelve factors that should be
considered when deciding whether or not to abstain under §
1334(c)(1). Those factors are as follows:


(1) the effect or lack thereof on the efficient administration
of the estate if a Court recommends abstention;


(2) the extent to which state law issues predominate over
bankruptcy issues;


(3) the difficulty or unsettled nature of the applicable state
law;


(4) the presence of a related proceeding commenced in state
court or other nonbankruptcy court;


(5) the jurisdictional basis, if any, other than 28 U.S.C. §
1334;


(6) the degree of relatedness or remoteness of the
proceeding to the main bankruptcy case;


(7) the substance rather than form of an asserted “core”
proceeding;
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(8) the feasibility of severing state law claims from core
bankruptcy matters to allow judgments to be entered in
state court with enforcement left to the bankruptcy court;


(9) the burden [on] the court's docket;


(10) the likelihood that the commencement of the
proceeding in bankruptcy court involves forum shopping
by one of the parties;


(11) the existence of a right to a jury trial; and


(12) the presence in the proceeding of nondebtor parties.


In re Twin Laboratories, Inc., 300 B.R. 836, 841
(S.D.N.Y.2003).


Here, the Court finds that the balance of those factors
weighs against discretionary abstention, except as those cases
pending in state courts that do not involve any claims against
NECC-affiliated entities or individuals.


As noted, the most efficient use of the limited resources
of the judicial system, and the fairest and most efficient
distribution of the assets of the estate, would be for all of
the related cases to be consolidated in one court. Abstention
would be counterproductive to that end. In addition, the
state-law claims in the cases at issue are primarily based on
well-settled principles of tort and product liability; a federal
court could likely adjudicate them without being required to
decide unresolved issues of state law. This is especially true
considering the currently limited scope of the consolidation
to pre-trial matters.


Furthermore, the bankruptcy here is somewhat unusual. The
debtor, NECC, had relatively few assets and no secured
creditors of any significance. As a result, the primary focus
of the plan will likely be satisfying, to the maximum
extent possible, the unsecured claims of injured plaintiffs
for damages and possibly of third parties for contribution
or indemnity. Thus, decisions on factual and legal issues as
to liability and damages in all of the state-court cases will
likely have tremendous import on the bankruptcy proceedings
and the reorganization plan. This is particularly true—
indeed, determinative—with respect to cases against third-
party defendants *274  who have already asserted their own
claims against NECC.


However, a number of factors suggest that abstention is
warranted as to some of the cases that the trustee is seeking


to have transferred. The issues that will decide the debtor's
liabilities and the validity of claims against the estate
primarily involve state law. State-court plaintiffs, as well
as the states themselves, certainly have a strong interest in
having state-law claims adjudicated by the state-court system.
Most importantly, the basis for asserting jurisdiction over
the state-court cases at issue is confined entirely to § 1334,
and that jurisdiction is unclear at best. The potential harm
to federal-state comity is potentially at its greatest where the
basis for federal jurisdiction is uncertain.


In light of these considerations, the Court will exercise its
discretion and abstain from asserting jurisdiction—again,
assuming that it exists—over those cases currently pending
in state courts involving only state-law claims against
defendants other than NECC and its affiliates, and where
there is no third-party claim for contribution or indemnity.
The Court may, in the future, assert jurisdiction over any such
case should the third-party defendant actually assert such a
claim, but it will refrain from deciding that issue at this time.


3. Anti–Injunction Act


The parties acknowledge that the assertion of jurisdiction
by this Court over cases pending in state court cases could,
under some circumstances, require the issuance of injunctions
staying proceedings or otherwise mandating the transfer of
state cases. The Anti–Injunction Act provides that a federal
court “may not grant an injunction to stay proceedings in a
State court except as expressly authorized by Act of Congress,
or where necessary in aid of its jurisdiction, or to protect or
effectuate its judgments.” 28 U.S.C. § 2283.


The trustee contends that enjoining the state-court
proceedings against third-party nondebtor defendants would
not run afoul of the Anti–Injunction Act because the granting
of such an injunction would be “necessary in aid of [the
Court's] jurisdiction.” § 2283. The Supreme Court has
interpreted this exception to the rule as follows:


[w]hile this language is admittedly
broad, we conclude that it implies
something similar to the concept of
injunctions to “protect or effectuate”
judgments. Both exceptions to the
general prohibition of § 2283 imply
that some federal injunctive relief may
be necessary to prevent a state court
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from so interfering with a federal
court's consideration or disposition of
a case as to seriously impair the
federal court's flexibility and authority
to decide that case.


Atlantic C.L.R. Co. v. Brotherhood of Locomotive Engineers,
398 U.S. 281, 295, 90 S.Ct. 1739, 26 L.Ed.2d 234 (1970).


The trustee also points to the All Writs Act, 28 U.S.C.
§ 1651, as well as a few MDL cases from other circuits
where injunctions in aid of jurisdiction were upheld. See, e.g.,
Newby v. Enron Corp., 302 F.3d 295, 300 (5th Cir.2002).


It may well be the case that this Court could be forced to
issue injunctive relief in aid of its related-to jurisdiction in
order to effectuate the necessary transfers. But even assuming
that the Court has the power to issue an injunction in aid
of jurisdiction, it is not immediately apparent such an action
is necessary or appropriate at this stage. Such an injunction
is something of a weapon of last resort, and the Court will
not lightly undertake to employ it, particularly when other
alternatives may be available. For example, in Twinlabs,
*275   Judge Rakoff simply directed “[c]ounsel for the


Debtors ... to distribute copies of [his order granting the
motion to transfer] to all affected counsel within two business
days hereof and to work with them to arrange the expeditious
transfer of the Acuff case to this Court.” In re Twinlabs, 2004
WL 435083, at *2. Rather than reach a final decision as to the
issue at this stage, the Court will in the first instance work with
counsel and ascertain if less drastic measures will achieve the
desired goal.


4. Conclusion


For the foregoing reasons, the Court will grant the trustee's
motion to transfer as to (1) those cases against NECC or
any affiliated entity or individual pending in federal courts,
(2) those cases against NECC or any affiliated entity or
individual in the process of being removed from state court,
and (3) those cases pending in state courts in which any
party has asserted a claim (including a claim for contribution
or indemnity) against NECC or any affiliated entity or


individual. 11  The Court will deny the trustee's motion as to
those cases pending in state courts in which a claim against
NECC or an affiliated entity or individual is possible, but
has not yet been asserted, without prejudice to its renewal.
The precise mechanics of effectuating the transfer of cases


pursuant to this memorandum and order, including the form
of any further order that may be required, will be determined
at a later time.


D. Motions to Withdraw Reference
[9]  Defendants Ameridose and GDC have filed motions


to withdraw the reference of certain personal injury and
wrongful death cases from the Bankruptcy Court to this
Court. All parties before this Court, except the plaintiffs in
those specific actions, support the motions to withdraw.


The relevant statute, 28 U.S.C. § 157(d), provides that “[t]he
district court may withdraw, in whole or in part, any case or
proceeding referred under this section ... on timely motion
of any party, for cause shown.” See United States v. Kaplan,
146 B.R. 500, 503 (D.Mass.1992) (motion is timely if made
as promptly as possible in light of the developments in the
bankruptcy proceeding or at the first reasonable opportunity).


Consolidation before this Court offers the same practical
benefits for these few isolated cases pending before the
Bankruptcy Court as it does for all of the other cases that
were the subject of the trustee's motion to transfer. However,
simply withdrawing the reference to the Bankruptcy Court
presents none of the complicated jurisdictional questions
discussed at length above. Instead, this Court undoubtedly has
related-to jurisdiction over these matters and the discretion
to withdraw the reference from the Bankruptcy Court upon
a showing of good cause. This Court finds that the benefits
of consolidation with the hundreds of other personal injury
and wrongful death cases currently before it constitutes the
requisite good cause for withdrawal.


Accordingly, the Court will withdraw the reference of all
adversary proceedings against NECC and affiliated entities
involving personal injury and wrongful death claims from the
Bankruptcy Court.


E. Motions to Remand in New Jersey Cases
[10]  Plaintiffs in certain New Jersey actions that have been


consolidated before *276  this Court pursuant to the JPML's
transfer order have recently moved for their specific cases to
be remanded to New Jersey state courts.


As an initial matter, the Court finds that it has related-to
jurisdiction over these cases by nature of the fact that they all
name NECC and/or at least one NECC-affiliated entity as a


defendant. 12  For the reasons outlined above, the Court finds
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that “the outcome of th[ese] proceeding[s] could conceivably
have [an] effect on the [bankruptcy] estate.” In re G.S.F.
Corp., 938 F.2d 1467, 1475 (1st Cir.1991). Accordingly, the
Court will deny the motion to remand the New Jersey cases.


In the alternative, some parties have proposed that the
state-law claims against non-NECC-affiliated third-party
defendants be severed and remanded. At oral argument,
Ameridose endorsed this solution only as an alternative
to simply denying the motions to remand outright. In
the original motions to remand, the New Jersey plaintiffs
opposed severance. However, some plaintiffs, likely realizing
the futility of the motions to remand in light of NECC's
bankruptcy, have very recently taken the position that
severance is appropriate.


With regard to the issue of severance, Fed.R.Civ.P. 21
indeed gives the Court power to “sever any claim against a
party.” However, in light of the conflicted positions taken
by the various New Jersey plaintiffs, and the benefits of
consolidation, at least for pre-trial purposes, discussed above,
the Court does not find a compelling reason to exercise its
discretion and sever the claims against third-party defendants
in the New Jersey actions. Accordingly, to the extent that the
motions to remand seek severance as an alternative, they will
also be denied.


F. Motions to Remand Massachusetts Cases
Plaintiffs in three Massachusetts actions have moved for their
cases to be remanded to Massachusetts state courts. They
filed these motions prior to the bankruptcy of NECC and
the consolidation of cases before this Court in the MDL.
Accordingly, for substantially the same reasons noted above
with respect to the New Jersey cases, the Court will deny the
motions to remand.


G. Motions to Remand Virginia Cases
Plaintiffs in two Virginia actions have moved for their


cases to be remanded to Virginia state courts. 13  They filed
these motions prior to the consolidation of cases before this
Court in the MDL. Accordingly, for substantially the same
reasons articulated above with respect to the New Jersey
and Massachusetts cases, the Court will deny the motions to
remand.


H. Motion for Mandatory Abstention in Virginia Cases


Plaintiffs in certain other Virginia actions that were the
subject of Judge Wilson's *277  decision in Wingate, 2013
WL 1951897, 2013 U.S. Dist. LEXIS 67358, filed a motion


for mandatory abstention pursuant to § 1334(c)(2). 14  For the
reasons set forth above, the Court finds that the mandatory
abstention provision of § 1334(c)(2) does not apply to these
cases, and therefore will deny the motion. However, to the
extent that these cases do not yet involve claims against
NECC or affiliated entities or individuals, the Court will
exercise its discretion to abstain from asserting jurisdiction
over them consistent with this memorandum and order.


IV. Conclusion
For the foregoing reasons:


(1)The Trustee's Motion to Transfer Personal Injury Tort and
Wrongful Death Cases is GRANTED as to (1) those cases
against NECC or any affiliated entity or individual pending in
federal courts, (2) those cases against NECC or any affiliated
entity or individual in the process of being removed from
state court, and (3) those cases pending in state courts in
which any party has asserted a claim (including a claim for
contribution or indemnity) against NECC or any affiliated
entity or individual. A list of the pending cases to which
this transfer order applies will be entered separately on the
docket. The motion is DENIED as to those cases pending in
state courts in which no claim against NECC or an affiliated
entity or individual has been asserted, without prejudice to its
renewal with as to those cases;


(2) Roanoke Gentry Locke Plaintiffs' Motion for
Mandatory Abstention is DENIED;


(3) Defendants' Motions to Withdraw the Reference in the
following cases are GRANTED:


Shaffer et al v. Cadden, 1:13–cv–10226–FDS


Schroder et al v. New England Compounding
Pharmacy, Inc., 1:13–cv–10227–FDS


Cary v. New England Compounding Pharmacy, Inc.,
1:13–cv–10228–FDS


Adams v. Cadden, 1:13–cv–10229–FDS


(4) Plaintiffs' Motions to Remand in the following cases
are DENIED:
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Thompson v. New England Compounding Pharmacy,
Inc., 1:12–cv–12074–FDS


Armstrong v. New England Compounding Pharmacy,
Inc., 1:12–cv–12077–FDS


Guzman v. New England Compounding Pharmacy,
Inc., 1:12–cv–12208–FDS


Devilli, et al. v. Ameridose, LLC, et al., 1:13–cv–
11167–FDS


Marko v. New England Compounding Pharmacy,
Inc., et al., 1:13–cv–10404–FDS


Pennington v. New England Compounding
Pharmacy, Inc., et al., 1:13–cv–10406–FDS


Hannah v. New England Compounding Pharmacy,
Inc., et al., 1:13–cv–10407–FDS


Leaverton v. New England Compounding Pharmacy,
Inc., et al., 1:13–cv–10408–FDS


Jones v. New England Compounding Pharmacy, Inc.,
et al., 1:13–cv–10409–FDS


*278  Ramos v. New England Compounding
Pharmacy, Inc., et al., 1:13–cv–10410–FDS


Rios v. New England Compounding Pharmacy, Inc.,
et al., 1:13–cv–10411–FDS


Rivera v. New England Compounding Pharmacy,
Inc., et al., 1:13–cv–10412–FDS


Tolotti v. New England Compounding Pharmacy,
Inc., et al., 1:13–cv–10413–FDS


Tayvinsky v. New England Compounding Pharmacy,
Inc., et al., 1:13–cv–10414–FDS


Zavacki v. New England Compounding Pharmacy,
Inc., et al., 1:13–cv–10441–FDS


Letizia v. New England Compounding Pharmacy,
Inc., 1:13–cv–10442–FDS


Gould v. New England Compounding Pharmacy, Inc.,
1:13–cv–10444–FDS


Tisa v. New England Compounding Pharmacy, Inc.,
et al., 1:13–cv–10446–FDS


Normand v. New England Compounding Pharmacy,
Inc., et al., 1:13–cv–10447–FDS


Radford v. New England Compounding Pharmacy,
Inc., et al., 1:13–cv–10688–FDS


Rhodes v. New England Compounding Pharmacy,
Inc., 1:13–cv–10504–FDS


(5) The Court will issue separate orders in the dockets of the
specific cases just referenced as to the motions affected
by this order.


So Ordered.


Footnotes
1 The individuals who have been named in cases before this Court due to their positions within NECC or affiliated entities include


Barry J. Cadden, Lisa Conigliaro Cadden, Gregory Conigliaro, Douglas Conigliaro, Carla Conigliaro, and Glenn A. Chin. As of the
date of this order, the following entities have been alleged to be affiliated with NECC in cases before this Court: Ameridose, LLC;
Medical Sales Management, Inc.; Alaunus Pharmaceutical, LLC; GDC Properties Management, LLC; and GDC Holdings, Inc.


2 Other state-court plaintiffs dismissed their claims against NECC after the bankruptcy filing.


3 Which court has jurisdiction over a case in which removal has not yet been perfected is not entirely settled. Pursuant to 28 U.S.C.
1446(d) removal is effected after the defendant takes three procedural steps: (1) filing a notice of removal in federal court, (2) filing
notice of removal in state court, and (3) giving prompt written notice to all adverse parties. See 14C CHARLES ALAN WRIGHT &
ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 3736 (4th ed. 2009). Some courts have held that after notice
has been filed with the federal court, but before notice has been filed with the state court, both courts retain concurrent jurisdiction
over the case until such notice is filed. Resolution Trust Corp. v. Nernberg, 3 F.3d 62, 69 (3d Cir.1993) (“The requirement of notice
to the state court is an important part of the removal process and has been held necessary to terminate the state court's jurisdiction.”)
(citing Stephens v. Portal Boat Co., 781 F.2d 481, 482 n. 1 (5th Cir.1986)).
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4 See, e.g., Opposition filed by Roanoke Area Lichtenstein Fishwick Intervenors (Virginia); Opposition filed by Tracy Maccoux
(Minnesota); Opposition filed by Chance Baker, Patrick Johnston, Ferman Wertz (Virginia); Opposition filed by Roanoke Gentry
Locke Plaintiffs (Virginia); Roanoke Gentry Locke Plaintiffs' Motion for Mandatory Abstention.


5 To be clear, transfer of the federal cases that are currently before the Court (whether filed here or transferred under the JPML) is
squarely addressed by § 157(b)(5). Section 157(b)(5) states that “personal injury tort and wrongful death claims” are to be tried by
a federal district court either in the district where the claim arose or the district where the bankruptcy case is pending, giving the
district court in the district where the bankruptcy case is pending discretion to choose between the two venue options. NECC filed
for bankruptcy in the District of Massachusetts, which gives this Court the discretion under § 157(b)(5) to determine the appropriate
venue for personal injury and wrongful death cases pending in the federal courts related to contaminated MPA manufactured and/
or sold by NECC or its affiliates.


6 The First Circuit, along with most other circuits, has adopted the standard set forth in Pacor, Inc. v. Higgins, 743 F.2d 984 (3d
Cir.1984). See, e.g., In Re Boston Reg'l, 410 F.3d at 105 (citing Pacor ); In re G.S.F. Corp., 938 F.2d at 1475 (same); In re Santa
Clara Cnty. Child Care Consortium, 223 B.R. 40, 45 n. 8 (1st Cir. BAP 1998) (collecting cases); see also Celotex Corp. v. Edwards,
514 U.S. 300, 308 n. 6, 115 S.Ct. 1493, 131 L.Ed.2d 403 (“The First, Fourth, Fifth, Sixth, Eighth, Ninth, Tenth, and Eleventh Circuits
have adopted the Pacor test with little or no variation.”).


7 Another situation is when recovery under an action by a creditor against a third party could reduce the amount that the creditor can
claim from the estate directly. See, e.g., TD Bank, N.A. v. Sewall, 419 B.R. 103 (D.Me.2009); In re Baptist Foundation of Arizona,
2000 WL 35575676, at *1 (D.Ariz. June 30, 2000); In re Curran, 157 B.R. 500 (Bankr.D.Mass.1993). None of the cases that the
trustee seeks to have transferred to this Court present that situation.


8 The court in Twinlabs did not discuss the jurisdictional issues in any greater depth.


9 Certain Virginia state-court plaintiffs have likewise moved to compel the Court to abstain from transferring their specific cases
pursuant to § 1334(c)(2).


10 This provision has been read to establish five criteria that must be present to trigger mandatory abstention: (1) a timely motion
requesting abstention; (2) an essentially state-law cause of action; (3) a non-core proceeding—one that is only “related to” the
bankruptcy case; (4) a lack of federal jurisdiction absent the existence of the bankruptcy case; and (5) an ongoing state-court
proceeding that be timely adjudicated. In re Southmark Corp., 163 F.3d 925, 929 n. 2 (5th Cir.1999). There is some dispute as to
whether the state-court proceeding must have already been commenced at the time of the bankruptcy filing for mandatory abstention
to apply. Compare In re Container Transport, Inc., 86 B.R. 804, 805 (E.D.Pa.1988) (“Consistent with all known authority and our
proclivity to exercise our jurisdiction over matters related to our bankruptcy cases to expedite their disposition, we hold that the
presence of a state court action is a necessary condition to invoke 28 U.S.C. § 1334(c)(2).”) with Langston Law Firm v. Mississippi,
410 B.R. 150, 155 (S.D.N.Y.2008) (“The language of § 1334(c)(2)—that an ‘action is commenced ... in a State forum’—does not on
its face require the commencement of the state action prior to the bankruptcy action.”).


11 The Court assumes, without deciding, that a claim for contribution or indemnity filed in the bankruptcy action would render the
underlying state-court action subject to this Court's jurisdiction.


12 Most of these motions to remand were filed prior to NECC's bankruptcy, and consequently much of the argument against federal
jurisdiction was based on the lack of complete diversity between the parties. However, related-to jurisdiction now provides an
alternative basis for subject-matter jurisdiction. Indeed, it does not appear from the briefing on these motions that any plaintiff has
challenged the Court's § 1334 jurisdiction.


13 The cases originating in Virginia that have been removed to this court in which the plaintiffs have filed motions to remand are Radford
v. New England Compounding Pharmacy, Inc., et al., 1:13–cv–10688–FDS, and Rhodes v. New England Compounding Pharmacy,
Inc., 1:13–cv–10504–FDS.


14 This motion was filed in Erkan v. New England Compounding Pharmacy, Inc. et al., 1:12–cv–12052–FDS and is referred to by the
parties and herein as “Roanoke Gentry Locke Plaintiffs' Motion for Mandatory Abstention.”
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Common or interested directors may be counted in detem1ining the presence of a quorum 
at a meeting of the board of directors or of a committee which authorized the contract or 
transaction. 


ARTICLE IX 


INDEMNITY 


This corporation shall, to the fullest extent permitted by Section 145 of the General 
Corporation Law of the State of Delaware, as amended from time to time, indemnify each person 
who was or is a party or is threatened to be made a party to any threatened, pending or completed 
action, suit or proceeding, whether civil, criminal, administrative or investigative, by reason of 
the fact that he is or was, or has agreed to become, a director or officer of this corporation, or is 
or was serving, or has agreed to serve, at the request of this corporation, as a director, officer or 
trustee of, or in a similar capacity with, another corporation, partnership, joint venture, trust or 
other enterprise (including any employee benefit plan) (all such persons being referred to 
hereafter as an "Indemnitee"), or by reason of any action alleged to have been taken or omitted in 
such capacity, against all expenses (including attorneys' fees), judgments, fines and amounts 
paid in settlement actually and reasonably incurred by or on behalf of an Indemnitee in 


· coffilection with such action, suit or proceeding and any appeal therefrom. 


If a determination by the corporation that the director or officer is entitled to 
indemnification pursuant to this Article Ninth is required, and the corporation fails to respond 
within sixty days to a written request for indemnity, the corporation shall be deemed to have 
approved the request. If the corporation denies a written request for indemnification or 
advancing of expenses, in whole or in part, or if payment in full pursuant to such request is not 
made within 30 days, the right to indemnification or advances as granted by this Article Ninth 
shall be enforceable by the director or officer in any court ofcompetent jurisdiction. Such 
person's costs and expenses incurred in connection with successfully establishing his or her right 
to indemnification, in whole or in part, in· any such action shall also be indemnified by the 
corporation. It shall be a defense to any such action (other than an action brought to enforce a 
claim for expenses incurred in defending any proceeding in advance of its final disposition where 
.the required undertaking, if any, has been .tendered to the corporation) that the claimant has not 
met the standards of conduct which make it permissible under the General Corporation Law of 
the State of Delaware for the corporation to indemnify the claimant for the amount claimed, but 
the burden of such defense shall be on the corporation. Neither the failure of the corporation 
(including its board of directors, independent legai counsel, or its stockholders) to have made a 
determination prior to the commencement of such action that indemnification of the claimant is 
proper in the circumstances because he or she has met the applicable standard of conduct set 
forth in the General Corporation Law of the State of Delaware, nor an actual determination by 
the corporation (including its board of directors, independent legal counsel, or its stockholders) 
that the claimant has not met such applicable standard of conduct, shall be a defense to the action 
or create a presumption that the claimant has not met the applicable standard of conduct. 


The Indemnitee shall notify this corporation in writing as soon as practicable of any 
action, suit, proceeding or investigation involving him for which indemnity will or could be 
sought. With respect to any action, suit, proceeding or investigation of which this corporation is 
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so r.otified, this corporation will be entitled to participate therein at its own expense and/or to 
assume the defense thereof at its own expense, with legal counsel reasonably acceptable to the 


,_ Indemnitee. 


In the event that this corporation does not assume the defense of any action, suit, 
proceeding or investigation of which this corporation receives notice under this Article Ninth, 
this corporation shall pay in advance of the final disposition of such matter any expenses 
(including attorneys' fees) incurred by an Indemnitee in defending a civil or criminal action, suit, 
proceeding or investigation or any appeal therefrom; provided, however, that the payment of 
such expenses incurred by an Indemnitee in advance of the final disposition of such matter shall 
be made only upon receipt of an undertaking by or on behalf of the Indemnitee to repay all 
amounts so advanced in the event that it shall ultimately be determined that the Indemnitee is not 
entitled to be indemnified by this corporation as authorized in this Article Ninth, which 
undertaking shall be accepted without reference to the financial ability of the Indemnitee to make 
such repayment; and provided, further, that no such advancement of expenses shall be made if 
the Board of Directors determines that (a) the lndemnitee,did not act in good faith and in a 
manner he reasonably believed to be in, or not opposed to, the best interests of this corporation, 
or (b) with respect to any criminal action or proceeding, the Indemnitee had reasonable cause to 
believe his conduct was unlawful. 


This corporation shall not indemnify an Indemnitee seeking indemnification in 
connection with a proceeding (or part thereof) initiated by such Indemnitee unless the initiation 
thereof was approved by the Board of Directors of this corporation. In addition, this corporation 
shall not indemnify an Indemnitee to the extent such Indemnitee is reimbursed from the pro-::eeds 
of insurance, and in the event this corporation makes any indemnification payments to an 
Indernnitee and such Indemnitee is subsequently reimbursed from the proceeds of insurance, 
such Indemnitee shall promptly refund such indemnification payments to this corporation to the 
extent of such insurance reimbursement. 


All determinations hereunder as to the entitlement of an Indemnitee to indemnification or 
advancement of expenses shall be made in each instance by(a) a majority vote of the directors of 
this corporation consisting of persons who are not at that time parties to the action, suit or 
proceeding in question ("disinterested directors"), whether or not a quorum, (b) a majority vote 
of a quorum of the outstanding shares of stock of all classes entitled to vote for directors, voting 
as a single class, which quorum shall consist of stockholders who are not at that time parties to 
the action, suit or proceeding in question, (c) independent legal counsel (who may, to the extent 
permitted by law, be regular legal counsel to this corporation) or (d) a court of competent 
jurisdiction. 


The indemnification rights provided in this Article Ninth (a) shall not be deemed 
exclusive of any other rights to which an Indemnitee may be entitled under any law, agreement 
or vote of stockholders or disinterested directors or otherwise. and (b) shall inure to the benefit of 
the heirs, executors and administrators of the Indemnitees. This corporation may, to the extent 
authorized from time to time by its Board of Directors, grant indemnification rights to other 
employees or agents of this corporation or other persons serving this corporation and such rights 
may be equivalent to, or greater or less than, those set forth in this Article Ninth. 
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For purposes of this Article Ninth, references to "the corporation" shall include, in 
addition to the resulting corporation, any constituent corporation (including any constituent of a 
constituent) absorbed in a consolidation or merger which, if its separate existence had continued, 
would have had power and authority to indemnify its directors, officers, and employees or 
agents, so that any person who is or was a director, officer, employee or agent of such constituent 
corporation, or is or was serving at the request of such constituent corporation as a director, 
officer, employee or agent of another corporation, partnership, joint venture, trust or other 
enterprise, shall stand in the same position under this Article Ninth with respect to the resulting 
or surviving corporation as he or she would have with respect to such constituent corporation if 
its separate existence had continued. 


The corporation may purchase and maintain insurance on its own behalf and on behalf of 
any person who is or was a director, officer, employee, fiduciary, or agent of the corporation or 
was serving at the request of the corporation as a director, officer, employee or agent of another 
corporation, partnership, joint venture, trust or other enterprise against any liability asserted 
against him or her and incurred by him or her in any such capacity, whether or not the 
corporation would have the power to indemnify such person against such liability under this 
Article Ninth. 


The provisions of this Article Ninth shall be deemed to be a contract right between the 
corporation and each director or officer who serves in any such capacity at any time while this 
Article Ninth and the relevant provisions of the General Corporation Law of the State of 
Delaware or other applicable law are in effect, and any repeal or modification of this Article 
Ninth or any such law shall not affect any rights or obligations then existing with respect to any 
state of facts or proceeding then existing. 


ARTICLE X 


AMENDMENf 


These bylaws may be altered or repealed, subject to any provisions which might pertain 
in the certificate of incorporation of this corporation, by majority vote of the stock outstanding at 
the annual meeting or at any special meeting of stockholders ( orpursuant to the terms of Section 
2.10) or by resolution adopted by a majority vote of the board of directors at any regular or 
special meeting of the board of directors. 


15 








Include Email


D Include Direct Dial


Dentons US LLP


233 South Wacker Drive


Suite 7800


Chicago, IL 60606-6404 USA


T +1 312 876 8000


F +1 312 876 7934


Include Name


Include Title


February 6, 2014


BY ELECTRONIC FILING


Hon. Nancy Torresen
Edward T. Gignoux United States Courthouse
156 Federal Street
Portland, Maine 04101


Re: In re Montreal, Maine & Atlantic Railway, Ltd.,


Case No. 1:13-mc-00184-NT


Dear Judge Torresen:


We represent Rail World, Inc., Rail World Locomotive Leasing LLC and Edward Burkhardt, who are
defendants in the wrongful death actions arising from the Lac Mégantic rail accident now pending in
Illinois courts. In the hearing last Friday, January 31, regarding the motions to transfer those cases to this
Court, the Court inquired as to what provisions of the XL insurance policies issued to Montreal, Maine and
Atlantic Railway Ltd. ("U.S. Policy") and Montreal, Maine and Atlantic Canada Co. ("Canadian Policy")
provided coverage for our clients. During the hearing, I informed the Court of some, but not all of the
relevant provisions of those policies. Now that the actual policies have been filed with the Court (Doc. 86-
1), for the Court's convenience here is a list of the provisions of those policies that provide coverage for
our clients, with citations to the policy copies filed with the Court:


Rail World, Inc.


Rail World, Inc. is listed as a "Named Insured" in Endorsement #001 of the U.S. Policy (Doc. 86-1 at 67)
and in Endorsement #004 of the Canadian Policy (Doc. 86-1 at 9).


Rail World Locomotive Leasing LLC


Rail World Locomotive Leasing LLC is listed as an "Additional Insured" in Endorsement #003 of the U.S.
Policy (Doc. 86-1 at 93) and in Endorsement #006 of the Canadian Policy (Doc. 86-1 at 33).


Case 1:13-mc-00184-NT   Document 91   Filed 02/06/14   Page 1 of 2    PageID #: 1491



rdesai

Rounded Exhibit Stamp







Hon. Nancy Torresen


February 6, 2014


Page 2


Edward Burkhardt


At the time of the Lac Mégantic accident, Mr. Burkhardt was a director and an officer of Montreal, Maine
and Atlantic Railway, Ltd., Montreal, Maine and Atlantic Canada Co. and Rail World, Inc. See Doc. 51-2
at 3, ¶4. Those three entities are listed as "Named Insured(s)" under the policies. (Endorsement #001 of
the U.S. Policy (Doc. 86-1 at 67); Endorsement #004 of the Canadian Policy (Doc. 86-1 at 9)). Both
policies provide that they cover directors and officers of any "Named Insured". (U.S. Policy Section IV
(20)(F) (Doc. 86-1 at 86); Canadian Policy Section IV (20)(F) (Doc. 86-1 at 29).


Very truly yours,


/s/ Alan S. Gilbert


Alan S. Gilbert


ASG/jet/81858207


cc: Counsel of Record (via ECF System)
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5018718.1 


UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF MAINE 


____________________________________ 
      ) 
In re      ) 
      )  
MONTREAL MAINE & ATLANTIC ) CHAPTER 11  
RAILWAY, LTD.    ) CASE NO. 13-10670-LHK 
      )  
    Debtor  )  


____________________________________) 
 


CHAPTER 11 PLAN DATED JANUARY 29, 2014 PROPOSED BY 


THE UNOFFICIAL COMMITTEE OF  


WRONGFUL DEATH CLAIMANTS 


The Unofficial Committee of Wrongful Death Claimants (the “Plan Proponent”), 
consisting of the 47 holders of wrongful death claims against the debtor in the above-captioned 


case,
1
 hereby proposes the following plan pursuant to Section 1121 of the Bankruptcy Code (the 


“Plan”): 
 


PREAMBLE 


 


 The Plan provides for wrapping up the Debtor’s chapter 11 case for the benefit of the 
Debtor’s stakeholders, including the victims of the derailment disaster, once sale of the railroad 
is closed in March.  With the proceeds of the sale likely to be distributed largely if not entirely to 
secured creditors and other non-victims, the only material asset available to satisfy victims’ 
claims appears be the insurance policies of the U.S. and Canadian bankruptcy estates.  The 
Debtor’s creditors, including the victims of the derailment, will best be served by an efficient, 
speedy and low-cost conclusion to the bankruptcy cases that will leave them free to pursue their 
claims against non-Debtors in the forum of their choice. 
 
 With these realities in mind, the Plan has three key features: 
 
 First, the Plan provides for former U.S. Senator George J. Mitchell to serve as Plan 
Fiduciary.  Senator Mitchell has agreed that, even before the effective date of the plan, he will 
use his good offices to try to forge a consensus among U.S. and Canadian parties on issues 
relating to the wrap-up, and assist in negotiations to settle the insurance policies and such other 


                                                 
1
 The decedents and the representatives of their estates are listed in the Amended Verified Statement Concerning 
Representation of Unofficial Committee of Wrongful Death Claimants As Required by Fed. R. Bankr. P. 2019 
filed in the Case on January 28, 2014 pursuant to Fed. R. Bankr. P. 2019 [Docket No. 599].   Solely for the 
avoidance of doubt as to standing, this motion is filed on behalf of the 47 holders of Derailment WD Claims as 
well as the Unofficial Committee of Wrongful Death Claimants itself. 
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matters that will serve to expedite the conclusion of this case. 
 
 Second, the Plan provides for a fair and logical allocation between the U.S. and Canadian 
estates of (a) the proceeds of any joint settlement of their insurance policies, and (b) 
responsibility for payment of victims’ claims, for which both estates are liable. 
 


• Proceeds of the insurance policy will either flow directly to victims of the derailment 
disaster as they obtain and collect judgments, or will flow to the victims through the U.S. 
and/or Canadian bankruptcy estates if the estates settle with the insurer.  Each of the 
estates has $25 million of liability insurance coverage for the disaster.  The insurance 
policies are intertwined in that any indemnity payment under either policy reduces the 
available amount under the other such that a maximum of $25 million in indemnity is 
available under the policies collectively.  Accordingly, the Plan makes provision for 
proceeds of any two-policy settlement to be divided fairly between the U.S. and Canadian 
bankruptcy estates.  The Plan also makes provision for the alternative of a settlement 
solely of the U.S. policy. 


 


• The Plan allocates responsibility to the U.S. estate to pay wrongful death and personal 
injury claims and to the Canadian estate to pay other victims’ claims such as property 
damage and business interruption.   This allocation avoids the complexity and expense of 
a joint claims-resolution process between the two estates.  A reasonable proportionality 
among the victims is achieved through a fair division of insurance proceeds between the 
two estates.  Taking account of the horrific nature, monetary amount and priority of 
wrongful death and personal injury claims under the Bankruptcy Code, the Plan 
incorporates an allocation of 75% of insurance proceeds to the U.S. estate and 25% to the 
Canadian estate.  However, the Plan provides that if the Canadian estate objects, the 
percentage allocation between the two estates will be determined by joint order of the 
U.S. and Canadian courts based on the relative aggregate amounts of the U.S.-estate 
claims and the Canadian-estate claims for disaster-related compensation.  Alternatively, a 
mutually acceptable allocation would be negotiated with Senator Mitchell’s help. 


 


• Concerning legal claims that the Debtor might be able to assert against non-Debtors that 
share liability for the derailment disaster, the Plan provides for Senator Mitchell to 
evaluate the likely costs and benefits of pursuing such claims, including consideration of 
whether such pursuit would enhance victims’ recoveries from the Debtor and other 
defendants in the aggregate.  Among the factors to be considered are defenses that the 
defendants could assert against the Debtor’s estate that they could not assert in a direct 
lawsuit by victims, such as the Debtor’s own negligence, and the extent of the Debtor’s 
damages. 


 
Third, the Plan provides for all victims to be free to pursue claims against non-Debtor 


parties in whatever forum they choose.  The Plan recognizes that these claims are not related to 
the bankruptcy case in the jurisdictional sense, and also that any attempt by the bankruptcy estate 
to enjoin, transfer or control such claims would serve no interest of the estate and would disserve 
victims by delaying their pursuit of rights that they expect will prove far more significant than 
their bankruptcy claims. 
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SECTION 1 


DEFINITIONS 


1.1 General.  Any term that is not defined in the Plan but that is defined in the 
Bankruptcy Code or used in a specific sense therein shall have the same meaning when used in 
the Plan.  Any term not defined in either the Plan or the Bankruptcy Code but that is defined in 
the Uniform Commercial Code shall have the meaning assigned to such term in the Uniform 
Commercial Code unless the context requires otherwise.  Reference to a Docket No. shall, 
unless otherwise specified, mean the docket number in the Case. 


1.2 Defined Terms.  The following terms shall have the following meanings when 
used in initially capitalized form in the Plan:    


1.3 503(b)(9) Claim means the portion of a Claim that is asserted to be, or in the case 
of an Allowed Claim, has been Allowed as being, entitled to priority pursuant to Code Section 
502(b)(9). 


1.4 1171(b) Claim means the portion of a Claim that is asserted to be or, in the case 
of an Allowed Claim, has been Allowed as a Claim entitled to priority under Code Section 
1171(b). 


1.5  Administrative Claim means the portion of a Claim that is asserted to be, or in 
the case of an Allowed Claim, has been Allowed as being, entitled to priority under Code 
Section 507(a)(2), other than 503(b)(9) Claims, 1171(b) Claims and Derailment Claims. 


1.6 Allowed means: 


(a) with respect to a Claim other than an Administrative Claim, any Claim (i) 
either listed in the Schedules and not listed therein as contingent, 
unliquidated or disputed, (ii) as to which a proof of claim was filed on or 
before the Bar Date and either (A) was allowed by Final Order, but only in 
the amount so allowed or (B) to which no objection has been filed by the 
Objection Deadline, or (iii) allowed pursuant to the terms of the Plan; 


(b) with respect to an Administrative Claim, any Claim (i) consisting of an 
undisputed obligation incurred in the ordinary course as to which payment 
has been made, (ii) consisting of a Claim by a Professional Person for 
compensation or reimbursement of related expenses rendered or incurred 
before the Effective Date, to the extent applied for on or before the 
Postpetition Bar Date and allowed by Final Order, or (iii) consisting of any 
other Administrative Claim (A) as to which a proof of claim or request for 
payment is filed on or before the Postpetition Bar Date and (B) either (1) 
to which no objection has been filed by the Objection Deadline, or (2) 
allowed by Final Order, but only to the extent so allowed; and 


(c) with respect to a Derailment WD Claim, a Claim that is allowed pursuant 
to Section 4.5. 
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1.7 Allowed Amount means, subject to Section 7.7, the amount of any Allowed 
Claim. 


1.8 Avoidance Action means any cause of action of the U.S. Debtor’s bankruptcy 
estate arising under Code Sections 542, 543, 544, 545, 547, 548, 549, 550 or 553. 


1.9 Bankruptcy Code means Title 11 of the United States Code, as in effect with 
respect to the Case. 


1.10 Bar Date means, as to any particular Claim, the last date on which a proof of 
claim therefor may be submitted pursuant to Section 7.1. 


1.11 Beneficiary has the meaning defined in Section 5.5. 


1.12 Business Day means a day other than Saturday, Sunday or a legal holiday defined 
in Fed. R. Bankr. P. 9006(a) as applicable in Maine. 


1.13 Canadian Case means the case under the Companies’ Creditors Arrangement 


Act, R.S.C. 1985, c. C-36, as amended, a Canadian law, pending in the Canadian Court as to the 
Canadian Debtor.  


1.14 Canadian Court means the Québec Superior Court of Justice (Commercial 
Division), or any other court with jurisdiction over the Canadian Case or any particular matter 
arising therein, but not a court exercising appellate jurisdiction. 


1.15 Canadian Debtor means Montreal, Maine & Atlantic Canada Co., which is the 
subject of the Canadian Case. 


1.16 Canadian Estate means, as the context requires, the Canadian Debtor and/or the 
Monitor, whichever (in the case of an action) is empowered under applicable law to take such 
action or (in the case of a benefit) is appropriate under applicable law to receive such benefit, on 
behalf of the Canadian Debtor and its estate in the Canadian Case.  


1.17 Canadian Parties means (a) the Province, (b) the City of Lac Mégantic and the 
Government of Canada, including each and every official thereof (but only in such official 
capacity) and each and every agency, commission, department or other instrumentality thereof, 
(c) all employees, agents, attorneys, advisors, investment bankers, other professionals of any of 
the foregoing, (d) the Canadian Debtor, and (e) the Monitor, and all of its current and former 
directors, officers, employees, agents, attorneys, advisors, investment bankers, other 
professionals, lenders, investors, members, owners, shareholders, subsidiaries, other affiliates, 
successors and assigns. 


1.18 Carve-Out means $5 million from the proceeds of a sale of collateral securing 
certain obligations of the U.S. Debtor to the FRA as further described in the Carve-Out Motion.  


1.19 Carve-Out Motion means the Motion to Approve, and Authorize the Trustee to 
Enter Into, Stipulation Concerning Carve-Out from Collateral of the Federal Railroad 
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Administration Pursuant to 11 U.S.C. §§ 105(a), 363(b), 506(c), 1163 and 1165 filed in the Case 
on September 16, 2013 [Docket No. 257].  


1.20 Case or U.S. Case means the case under Subchapter IV of Chapter 11 the 
Bankruptcy Code pending in the Court as to the U.S. Debtor (In re Montreal, Maine & Atlantic 


Railway, Ltd., Case No. 13-10670-LHK). 


1.21 Case Closing Date means the date of entry of an Order consisting of a final 
decree closing the Case pursuant to Code Section 350. 


1.22 Cash, in reference to a distribution under the Plan, means that the distribution will 
be made by check or wire transfer of the Plan Fiduciary in U.S. funds. 


1.23 Claim means a claim, as defined in Code Section 101(5), against the U.S. Debtor 
or its property, whether or not asserted.  For the avoidance of doubt, Claim refers solely to the 
liability of the U.S. Debtor or its property, and does not subsume the liability of any other entity 
or entity’s property. 


1.24 Closing means the closing of the Railroad Sale. 


1.25 Code Section means, except where otherwise indicated, a section of the 
Bankruptcy Code. 


1.26 Compensation Fund means the fund for the payment of Derailment Claims (or, 
if the Allocation Settlement is in effect, Derailment WD Claims) administered by the Plan 
Fiduciary pursuant to Section 5.5. 


1.27 Confirmation Order means the Order confirming the Plan pursuant to Code 
Section 1129. 


1.28 Court or U.S. Court means the United States Bankruptcy Court for the District 
of Maine, or any other court with jurisdiction over the Case, any particular matter within the 
Case pursuant to 28 U.S.C. § 157(c)(1) or (d), or any particular Claim pursuant to 28 U.S.C. §§ 
157(b)(5), 959(a) or 1334(c), but not a court exercising appellate jurisdiction. 


1.29 Derailment means the derailment and explosion on July 6, 2013, of an unmanned 
eastbound U.S. Debtor train with 72 carloads of combustible petroleum products and five 
locomotive units, in the City of Lac Mégantic. 


1.30 Derailment Claims means Derailment WD Claims, Derailment PI Claims and 
Other Derailment Claims. 


 
1.31 Derailment PI Claim means a Claim that is asserted to be, or in the case of an 


Allowed Claim has been Allowed as being, a Claim for damages resulting from personal injury 
not resulting in death as a result of the Derailment. 


 
1.32 Derailment PI Claimant means the holder of a Derailment PI Claim, solely in 


such capacity.  For the avoidance of doubt, a person holding a Derailment PI Claim and any 
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other Claim is a “Derailment PI Claimant” only in respect of such person’s Derailment PI 
Claim.  


 
1.33 Derailment WD Claim means a Claim that is asserted to be, or in the case of an 


Allowed Claim has been Allowed as being, a Claim for damages resulting from wrongful death 
as a result of the Derailment. 


 
1.34 Derailment WD Claimant means the holder of a Derailment WD Claim, solely 


in such capacity.  For the avoidance of doubt, a person holding a Derailment WD Claim and any 
other Claim is a “Derailment WD Claimant” only in respect of such person’s Derailment WD 
Claim. 


1.35 Disallowed as to any Claim means either (a) disallowed by Final Order, but (in 
the case of a partially-Allowed Claim) only to the extent so disallowed, (b) not filed by the Bar 
Date applicable to such Claim, or (c) treated as disallowed pursuant to Section 7.8. 


1.36 Effective Date means the Business Day following the date on which the 
conditions set forth in Section 10 have been satisfied. 


1.37 Equipment Lenders means those who hold or assert liens against or leases to the 
U.S. Debtor of equipment (as that term is used in the Uniform Commercial Code), including but 
not limited to Bangor Savings Bank, Canadian Pacific Railway Co., The CIT Group / 
Equipment Financing, Inc., Flex Leasing Corporation, GATX Corporation and Rail World 
Locomotive Leasing, LLC. 


1.38 Estate or U.S. Estate means the bankruptcy estate of the U.S. Debtor.  


1.39 Final Order means an Order as to which (a) the time has expired within which a 
proceeding for judicial review (whether by way of rehearing, appeal, certiorari or otherwise, 
but not pursuant to Code Section 1144, Fed. R. Bankr. P. 9024, Fed. R. Civ. P. 60(b) or any 
similar rule) may be commenced, without any such proceeding having been commenced, or (b) 
if such a proceeding has been timely commenced, such Order has been affirmed by the highest 
tribunal in which review is sought or such proceeding for review has otherwise been terminated 
without modification of such Order, and the time has expired within which any further 
proceeding for judicial review may be commenced. 


1.40 FRA means the (United States) Federal Railroad Administration. 


1.41 FRA Settlement means the terms of settlement provided for in Section 4.1(a). 


1.42 General Unsecured Claim means any Unsecured Claim, including without 
limitation any Unsecured Claim arising from the rejection or termination of an executory 
contract or unexpired lease, that is not a Priority Claim or a Derailment Claim. 


1.43 Insurer means the issuer of the XL U.S. Insurance Policy, the issuer of the XL 
Canada Insurance Policy, and all of their affiliates or, in the context of an Insurer Settlement, 
any subset thereof in accordance with the terms of such Insurer Settlement. 
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1.44 Insurer Settlement means an Omnibus Insurer Settlement or a U.S.-Only Insurer 
Settlement. 


1.45 Lender means Camden National Bank in its capacity as lender pursuant to the 
postpetition financing authorized by the Order Granting Chapter 11 Trustee’s Motion for Order 
(A) Authorizing Debtor to Obtain Post-Petition Financing; and (B) Granting to Camden 
National Bank Post-Petition Liens [Docket No. 367].    


1.46 Monitor means Richter Advisory Group, Inc. in its capacity as monitor of the 
Canadian Debtor in the Canadian Case, and shall include the Canadian Debtor as to any action 
that will be effective under applicable law only if taken by the Canadian Debtor itself. 


1.47 Non-Debtor Entity means an entity (including, as set forth in Code Section 
101(15), a natural person) other than the Debtor or the Estate. 


1.48 Objection Deadline means, except as extended or shortened pursuant to Section 
7.3(c), the first Business Day after the 30th day following the later of the Bar Date therefor, or 
the Effective Date, provided, however, that there shall be no Objection Deadline as to any Claim 
or interest on account of which there will be no distribution under the Plan. 


1.49 Omnibus Insurer Settlement means a settlement among the Plan Fiduciary (or, 
prior to the Effective Date, the Plan Proponent), the Canadian Estate and the Insurer cancelling 
or otherwise disposing of the XL Insurance Policies. 


1.50 Order means an order or judgment of the Court. 


1.51 Other Derailment Claim means a Claim for damages as a result of the 
Derailment that is not a Derailment PI Claim or a Derailment WD Claim.   


1.52 Petition Date means August 7, 2013. 


1.53 Plan means this plan, as it may be amended or modified by the Plan Proponent 
from time to time as permitted in this plan or under the Bankruptcy Code. 


1.54 Plan Deadline means the date set by Order as the last date on which ballots 
accepting or rejecting the Plan may be filed. 


1.55 Plan Expense means an expense or other liability incurred by the Plan Fiduciary 
in performing the Plan Fiduciary’s duties under the Plan, including but not limited to fees and 
expenses of the Plan Fiduciary and persons engaged by him pursuant to Section 6.7. 


1.56 Plan Fiduciary means the person serving from time to time as Plan Fiduciary 
under the Plan in accordance with Sections 6.1 or 6.2. 


1.57 Plan Notice Party means the Plan Proponent and any creditor having an Allowed 
or Unresolved Secured Claim, Priority Claim, Derailment WD Claim or Derailment PI Claim of 
more than $100,000 who gives written notice to the Plan Fiduciary to be added as a Plan Notice 
Party. 
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1.58 Plan Proponent has the meaning set forth in the beginning paragraph of the Plan. 


1.59 Postpetition Bar Date means the first Business Day following the 30th day after 
the Effective Date. 


1.60 Priority Claim means Administrative Claims, 503(b)(9) Claims, 1171(b) Claims, 
Priority Tax Claims, and Priority Non-Tax Claims. 


1.61 Priority Non-Tax Claim means that portion of a Claim which is filed, or in the 
case of an Allowed Claim, has been Allowed, as entitled to priority in accordance with Code 
Section 507(a)(3)-(7) and (9). 


1.62 Priority Tax Claim means that portion of a Claim that is filed, or in the case of 
an Allowed Claim, has been Allowed, as entitled to priority under Code Section 507(a)(8). 


1.63 Professional Person means a professional employed by the Trustee pursuant to 
Code Section 327. 


1.64 Pro Rata Share means, in respect of any Allowed Class 5 Claim, the amount of 
the Compensation Fund multiplied by a fraction (which shall not be greater than 1/1), the 
numerator of which is the Allowed Amount of such Claim and the denominator of which is the 
aggregate amount of all Allowed and Unresolved Class 5 Claims. 


1.65 Province means the government of the Province of Quebec (Canada), including 
each and every official thereof (but only in such official capacity) and each and every agency, 
commission, department or other instrumentality thereof, including the Ministry of Justice, the 
Ministry of Sustainable Development, Environment, Wildlife and Parks, and the Ministry of 
Public Security. 


1.66 Railroad Assets means all assets of the Estate that are sold pursuant to the 
Railroad Sale. 


1.67 Railroad Sale means the sale authorized by the Court pursuant to the Order (I) 
Approving (A) Sale of Assets Pursuant to Asset Purchase Agreement with Railroad Acquisition 
Holdings LLC, (B) Sale of Assets Free and Clear of Liens, Claims, and Interests, and (C) 
Assumption and Assignment of Certain Executory Contracts and Unexpired Leases Thereto and 
(II) Granting Related Relief entered January 24, 2014 [Docket No. 594]. 


1.68 Railroad Sale Proceeds means the proceeds resulting from the Railroad Sale. 


1.69 Residual Assets means the assets of the Estate, if any, other than (a) Railroad 
Assets and (b) Railroad Sale Proceeds that are subject to Valid liens. 


1.70 Schedules mean the schedules of assets and liabilities filed by the U.S. Debtor in 
the Case, as amended through and including the Effective Date. 


1.71 Secured means, as to any Claim secured by a Valid lien on property of the Estate, 
the portion of such Claim equal to the lesser of (a) the full amount thereof or (b) the value of 
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such property, less the amount of any prior Valid liens thereon, determined pursuant to Section 
7.1. 


1.72 Troester Claim means the wrongful death claim asserted by Sarah Troester, as 
Administratrix of the Estate of Jefferson Troester in the Court of Common Pleas of Philadelphia 
County, Pennsylvania, having a Docket No. 1722. 


1.73 Trustee means, at any given time, the person serving as trustee of the U.S. Debtor 
pursuant to Code Section 1163.  


1.74 Unresolved means any Claim that has not been Allowed or Disallowed.  The 
amount of any Unresolved Claim shall be the amount (a) asserted by the holder thereof through 
the filing of a proof of claim on or before the Bar Date or, as applicable, the Postpetition Bar 
Date or (b) if no proof of claim was timely filed, the amount listed in the Schedules and not 
listed therein as contingent, unliquidated or disputed. 


1.75 Unsecured means, as to any Claim, the amount thereof other than the amount (if 
any) constituting a Secured Claim. 


1.76 U.S. Debtor means the debtor in the Case, Montreal, Maine & Atlantic Railway, 
Ltd., a corporation organized under the laws of the State of Delaware. 


1.77 U.S.-Only Insurer Settlement means a settlement between the Plan Fiduciary 
(or, prior to the Effective Date, the Plan Proponent) and the Insurer cancelling or otherwise 
disposing of the XL U.S. Policy. 


 
1.78 Valid or Validity, as to any lien, refers to whether such lien is valid, binding, 


enforceable, perfected and not subject to avoidance under Code Sections 544 through 553. 


1.79 Wheeling means Wheeling & Lake Erie Railway Company. 
 
1.80 XL Insurance Policies means the XL Canada Policy and the XL U.S. Policy. 


 
1.81 XL Canada Policy means Railroad Liability Insurance Policy issued by XL 


Insurance Company Limited in favor of the Canadian Debtor having a Policy No.  
RRL003723801. 


 
1.82 XL U.S. Policy means Railroad Liability Insurance Policy issued by XL America, 


Inc. in favor of the U.S. Debtor having a Policy No. RLC003808301. 


SECTION 2 


TREATMENT OF NON-CLASSIFIED CLAIMS 


2.1 Administrative Claims.  Subject to Sections 2.2, 2.3 and 2.4, each Allowed 
Administrative Claim shall be paid in full in Cash on the Effective Date, except to the extent 
that the holder thereof and the Plan Fiduciary agree on less favorable treatment of such Claim. 
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2.2 Lender.  All amounts due to the Lender (including interest and fees) shall, to the 
extent not previously paid, be paid in full on the Effective Date from Railroad Sale Proceeds as 
provided in Section 5.1(b)(i). 


2.3 U.S. Trustee Fees.  Any Administrative Claim for fees under 28 U.S.C. § 1930 
due and payable prior to entry of the Confirmation Order shall be paid in full in Cash on the 
Effective Date or, in the case of amounts not yet billed by the United States Trustee as of the 
Effective Date, within ten Business Days after receipt of an invoice therefor.  All such fees for 
all periods through the Case Closing Date shall be paid from the Carve-Out regardless of 
whether the FRA Settlement is in effect.  Transfers of funds from the Trustee to the Plan 
Fiduciary or vice versa shall not constitute disbursements for purposes of computing fees 
payable under 28 U.S.C. § 1930. 


2.4 Professional Persons.  Except to the extent that a Professional Person and the 
Plan Fiduciary agree on less favorable treatment of the Claim of such Professional Person for 
compensation and reimbursement of expenses through the Effective Date, such Claim shall be 
paid in Cash within ten Business Days following a Final Order allowing an application therefor, 
provided, however, that any retainer held by a Professional Person shall be applied as directed in 
an Order or, if none, as directed by the Plan Fiduciary.  The unused portion of any such retainer 
shall be turned over to the Plan Fiduciary. 


2.5 Priority Tax Claims.  Each Allowed Priority Tax Claim shall be paid in full in 
Cash on the Effective Date, except to the extent that the holder thereof and the Plan Fiduciary 
agree on less favorable treatment of such Claim. 


SECTION 3 


DESIGNATION OF CLASSES OF CLAIMS AND INTERESTS 


3.1 Claims that are required to be classified under Code Section 1123(a)(1) and 
interests are hereby classified into the following classes: 


(a) Class 1, consisting of all Secured Claims of the FRA; 


(b) Class 2A, consisting of all Secured Claims of Bangor Savings Bank; 


(c) Class 2B, consisting of all Secured Claims of Canadian Pacific Railway 
Co. and affiliates; 


(d) Class 2C, consisting of all Secured Claims of The CIT Group / Equipment 
Financing, Inc. and affiliates; 


(e) Class 2D, consisting of all Secured Claims of Flex Leasing Corporation 
and affiliates; 


(f) Class 2E, consisting of all Secured Claims of GATX Corporation and 
affiliates; 
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(g) Class 2F, consisting of all Secured Claims of Rail World Locomotive 
Leasing, LLC and affiilates; 


(h) Class 2G, consisting of all Secured Claims of any Equipment Lender not 
specified in Sections 3.1(b) through (g); 


(i) Class 3, consisting of the Secured Claim of Wheeling; 


(j) Class 4, consisting of all Priority Non-Tax Claims; 


(k) Class 5, consisting of all Derailment WD Claims and Derailment PI 
Claims; 


(l) Class 6, consisting of all Other Derailment Claims; 


(m) Class 7, consisting of the Troester Claim; 


(n) Class 8, consisting of all General Unsecured Claims other than Claims 
specifically included in other classes;  


(o) Class 9, consisting of all Claims of the Canadian Debtor; and 


(p) Class 10, consisting of all equity interests in the U.S. Debtor, including 
any options, warrants or other agreements for the acquisition of such 
interests. 


SECTION 4 


TREATMENT OF CLASSIFIED CLAIMS AND INTERESTS 


4.1 Class 1 (FRA).  Class 1 is impaired.  In full settlement and satisfaction of the 
Class 1 Claim, the holder thereof may on its ballot accepting or rejecting the Plan elect either 
the FRA Settlement, as provided in Section 4.1(a), or the alternative treatment provided in 
Section 4.1(b).  If a ballot electing Section 4.1(b) is not properly submitted on or before the Plan 
Deadline, the FRA shall be deemed to have elected Section 4.1(a) and accepted the FRA 
Settlement.  Depending on such election, either: 


(a) FRA Settlement.  If the FRA accepts or is deemed to accept the FRA 
Settlement, then, as of the Effective Date: 


 
  (i) Allowance of Claim.  The FRA Claim shall be Allowed in the full 


amount of the proof of claim therefor, (A) as a Secured Claim in 
the amount of the Railroad Sale Proceeds allocable to the FRA 
under Section 5.1(b)(v) plus the amount of the Carve-Out plus the 
value of the FRA’s lien, if any, on Residual Assets, and (B) as a 
General Unsecured Claim for the balance.  Other than the FRA 
Claim, the FRA shall not file with the Court or otherwise assert 
any Claim. 
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(ii) Payment of Claim.  In full settlement and satisfaction of its 
Secured Claim, the FRA shall be paid on the Effective Date, to the 
extent not previously paid, the full amount of Railroad Sale 
Proceeds allocable to the FRA under Section 5.1(b)(v), less 
$5,000,000 to fund the Carve-Out.  To the extent that the collateral 
securing such Claim includes any Residual Assets, such assets 
shall be disposed of in accordance with Section 6.3(b)(i), provided, 


however, that all proceeds from disposition of such assets, net of 
any amounts payable to any holder of a lien on such assets senior 
to the FRA’s, shall be paid to the FRA on account of the FRA 
Claim without offset under Code Section 506(c) or otherwise.  


 
(iii) Carve-Out.  The Carve-Out shall be turned over to the Plan 


Fiduciary on the Effective Date, and disbursed as follows:  First, to 
pay amounts due pursuant to Section 2.3, and amounts Allowed 
pursuant to Section 2.4 to the Trustee and Professional Persons 
engaged by the Trustee (including amounts for services provided 
after the Effective Date) pursuant to Section 5.1; second, to pay 
other Allowed Priority Claims, including amounts Allowed to 
counsel to any official committee, and any substantial contribution 
Claim for bankruptcy counsel to the Plan Proponent, for services 
through the Effective Date of counsel to any official committee 
and, as a substantial contribution Claim, bankruptcy counsel to the 
Plan Proponent, and reimbursement of expenses in connection 
therewith; third, to pay or reserve for Plan Expenses; and fourth, to 
the Compensation Fund for distribution pursuant to Section 5.5.  
The Plan Proponent shall withdraw its objection to the Carve-Out 
Motion, including withdrawal of its pending appeal from the Order 
allowing the Carve-Out Motion. 


(iv) Release.  Section 8.1 of the Plan shall become operative.  
Notwithstanding anything to the contrary contained in the Plan, 
Section 8.1 shall not become operative unless the FRA elects or is 
deemed to elect the FRA Settlement. 


(b) Alternative Treatment.  If the FRA does not accept and is not deemed to 
accept the FRA Settlement, then as of the Effective Date: 


  
  (i) Allowance.  Absent timely objection by the Plan Fiduciary 


pursuant to Section 7.3, the Class 1 Claim shall be Allowed in the 
amount of the Railroad Sale Proceeds allocable to the FRA under 
Section 5.1(b)(iv) plus the amount of the Carve-Out plus the value 
of the FRA’s lien, if any, on Residual Assets, and (B) as a General 
Unsecured Claim for the balance. 


 
(ii) Payment.  In full settlement and satisfaction of its Secured Claim, 


the FRA shall be paid, subject to Section 7.3, (A) on the Effective 
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Date, to the extent not previously paid, the full amount of Railroad 
Sale Proceeds allocable to the FRA under Section 5.1(b)(iv), less 
$5,000,000 (the Carve-Out), (B) on the Case Closing Date, the 
unused balance of the Carve-Out, and (C) to the extent that the 
collateral securing such Claim includes any Residual Assets, such 
assets shall, as of the Effective Date, be deemed abandoned to the 
FRA except as otherwise provided in the Plan or otherwise agreed 
between the FRA and the Plan Fiduciary. 


 
(iii) Carve-Out.  The Carve-Out shall be turned over to the Plan 


Fiduciary on the Effective Date, and administered by the Plan 
Fiduciary as a separate account from other estate funds.  The FRA 
shall have a lien on such account, which shall be deemed released 
from any funds properly disbursed from such account.  The Plan 
Fiduciary shall administer the Carve-Out in accordance with the 
terms thereof, provided, however, that notwithstanding any other 
provision of the Plan (except Section 2.3), no portion of the Carve-
Out shall be disbursed unless and until the Order approving the 
Carve-Out Motion becomes a Final Order. 


(iv) Preservation of Claims.  All rights of the U.S. Debtor and its 
bankruptcy estate in relation to the FRA and the FRA Claim shall 
be preserved.  Pursuant to Code Section 1123(b)(3), the Plan 
Fiduciary shall be the representative of the U.S. Debtor’s 
bankruptcy estate for the purpose of asserting all such rights. 


4.2 Classes 2A through 2G (Equipment Lenders).  Each of Classes 2A, 2B, 2C, 
2D, 2E, 2F and 2G is impaired.  Absent timely objection by the Plan Fiduciary pursuant to 
Section 7.3 or the Trustee pursuant to Section 5.1(b), each Claim of each such class shall be 
Allowed in the amount of the lesser of (i) the full amount due on account of such Claim, 
including any amounts allowable under Code Section 506(b), and (ii) the sum of the Railroad 
Sale Proceeds allocable to such Claim under Section 5.1(b)(ii), plus the value of such 
Equipment Lender’s lien on any Residual Assets securing such Claim.  In full settlement and 
satisfaction of each Claim of each such class,  


(a) the holder of such Claim shall (to the extent not previously paid) be paid 
its share of the Railroad Sale Proceeds in accordance with Section 
5.1(b)(ii); and 


(b) to the extent that the collateral securing such Claim includes any Residual 
Assets, such assets shall be disposed of in accordance with Section 
6.3(b)(i) or abandoned by the Plan Fiduciary on ten days’ notice to the 
Equipment Lender. 


4.3 Class 3 (Wheeling).  Class 3 is impaired.  Absent timely objection by the Plan 
Fiduciary pursuant to Section 7.3 or the Trustee pursuant to Section 5.1, the Class 3 Claim shall 
be Allowed in the amount of the lesser of (i) the full amount due on account of such Claim, 
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including any amounts allowable under Code Section 506(b), and (ii) the sum of the Railroad 
Sale Proceeds allocable to such Claim under Section 5.1(b)(iii), plus the value of Wheeling’s 
lien on any Residual Assets securing such Claim.  In full settlement and satisfaction of the Class 
3 Claim, 


(a) Wheeling shall (to the extent not previously paid) be paid its share of the 
Railroad Sale Proceeds in accordance with Section 5.1(b)(iii); and 


(b) to the extent that the collateral securing such Claim includes any Residual 
Assets, such assets shall be disposed of in accordance with Section 
6.3(b)(i). 


4.4 Class 4 (Priority Non-Tax Claims).  Class 4 is unimpaired.  In full settlement 
and satisfaction of each Allowed Class 4 Claim, the Allowed Amount thereof shall be paid in 
full in Cash on the Effective Date, except as otherwise agreed by the holder of any such Claim. 


4.5 Class 5 (Wrongful Death and Personal Injury Claims from the Derailment).  
Class 5 is impaired.  By voting to accept the Plan, Class 5 will accept the allocation provisions 
set forth in Sections 5.3 and 5.4.  Each holder of an Unresolved Class 5 Claim shall negotiate in 
good faith with the Plan Fiduciary on an agreed amount for such Claim to be Allowed based on 
an estimate of the jury verdict likely to be returned in respect of such Claim if not for the Case, 
provided, however, that this sentence shall not be construed as a waiver of any Derailment WD 
Claimant’s or Derailment PI Claimant’s right to trial by jury if no agreement is reached.  Each 
holder of an Allowed Class 5 Claim shall receive on account thereof a Pro Rata Share of the 
Compensation Fund, and Section 5.6 shall be enforceable by Derailment WD Claimants and 
Derailment PI Claimants as a bargained-for benefit of the Plan.  The Plan Proponent shall 
continue in existence through the Case Closing Date as representative of the collective interests 
of Derailment WD Claimants; the Plan Proponent’s bankruptcy counsel (but not personal injury 
or any other counsel) shall be paid for their services and reimbursed for their expenses in 
connection therewith from and after the Effective Date as a Plan Expense.  The Plan Proponent 
shall be a party in interest with respect to each and every legal matter or proceeding in the Case.  


4.6 Class 6 (Other Derailment Claims).  Class 6 is impaired. Holders of Class 6 
Claims shall not receive or retain any property on account thereof under the Plan.  No funds will 
be available in the U.S. Case to pay Class 6 Claims because Code Section 1171(a) requires 
payment in full of wrongful death and personal injury claims before payment of Class 6 Claims.  
However, by providing for waiver by Derailment WD Claimants and Derailment PI Claimants 
of their right to assert these claims in the Canadian Case, the Plan confers a valuable benefit on 
holders of Other Derailment Claims by enhancing their potential recoveries in the Canadian 
Case. 


4.7 Class 7 (Troester Claim).  Class 7 is impaired.  As of the Effective Date, the 
automatic stay of Code Section 362(a) shall be lifted for the purpose of permitting the holder of 
the Troester Claim to recover solely from any insurance policies of the U.S. Debtor that cover 
such Claim and do not cover Derailment Claims.  Such holder may commence or continue 
litigation against the U.S. Debtor in name only and/or bring a direct action against the issuer of 
any such insurance policy, including obtaining and enforcing judgment, provided, however, that 
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except as provided in the preceding sentence, such holder is deemed to waive recovery against 
any asset of the Estate or under the Plan.  No funds of the Estate nor any efforts of the Trustee 
or the Plan Fiduciary will be expended to defend such litigation, and if any discovery is sought 
from the Estate, the Court may upon motion of the Plan Fiduciary establish reasonable limits 
and protections in order to balance any need for discovery against the interest of conserving the 
Estate for the benefit of other parties in interest.          


4.8 Class 8 (General Unsecured Claims).  Class 8 is impaired.  Holders of Class 8 
Claims shall not receive or retain any property on account thereof under the Plan. 


4.9 Class 9 (Inter-Company Claim).  Class 9 is impaired.  Holders of Class 9 
Claims shall not receive or retain any property on account thereof under the Plan.   


4.10 Class 10 (Equity Interests).  Class 10 is impaired.  Holders of Class 10 interests 
shall not receive or retain any property on account thereof under the Plan.  All Class 10 interests 
shall be deemed cancelled on the Effective Date. 


SECTION 5 


MEANS OF IMPLEMENTATION 


5.1 Post-Closing Wrap-Up of Railroad Sale.  The Trustee shall continue in office 
after the Effective Date, with the following duties: 


(a) Railroad Sale.  The Trustee shall perform on behalf of the Estate any 
post-Closing obligations of the Estate to the buyer of the Railroad Assets 
in connection with the Railroad Sale, who plans to continue the Debtor’s 
rail service as contemplated by the Railroad Sale.  Accordingly, pursuant 
to Code Section 1172(a), all rail service of the Debtor is proposed to be 
continued, and none is proposed to be terminated.   


(b) Railroad Sale Proceeds.  To the extent that Railroad Sale Proceeds 
remain undistributed, the Trustee shall (subject to Section 5.1(c)) 
distribute such proceeds in accordance with any agreement among parties 
with a lien thereon, or any Order entered upon notice to all such parties.  If 
no such agreement has been reached or any such Order entered, the 
Railroad Sale Proceeds shall be distributed as follows: 


(i) Lender.  Any remaining balance of the Postpetition Loan shall be 
paid in full. 


(ii) Equipment Lenders.  To the extent that any Equipment Lender 
has a first priority lien (disregarding the Postpetition Loan) on any 
Railroad Assets, the value of such assets shall be paid to such 
Equipment Lender or, if less, the full Allowed Amount of the 
Claim of such Equipment Lender secured thereby.    


(iii) Wheeling.  To the extent that Wheeling has a first priority lien 
(disregarding the Postpetition Loan) on any Railroad Assets, the 
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value of such assets shall be paid to Wheeling or, if less, the full 
Allowed Amount of the Claim of Wheeling secured thereby. 


(iv) Operating Expenses.  To the extent that any Administrative 
Claims arising from the Debtor’s business operations from the 
Petition Date through the Effective Date remain unpaid, such 
Claims shall be paid to the holder(s) thereof, excluding, however, 
any Claims of Professional Persons, which shall be paid solely 
from the Carve-Out. 


(v) FRA.  The balance of the Railroad Sale Proceeds remaining after 
the foregoing distributions shall be paid to the FRA, less 
$5,000,000 to fund the Carve-Out. 


(c) Conditions to Distributions.  Section 7.3 shall apply to distributions 
under Section 5.1(b), except that if the FRA Settlement is in effect, 
Section 4.1(a) rather than Section 7.3 shall govern allowance and 
distributions on account of the FRA Claim.  To the extent that disputes 
concerning allowance of Claims or valuation of liens prevent complete 
distribution of funds under Section 5.1(b), the Trustee shall make the 
maximum distributions he can while reserving funds to cover all possible 
outcomes of such disputes.  However, regardless of any disputes as to the 
Carve-Out, the Trustee shall turn over the full amount thereof to the Plan 
Fiduciary on the Effective Date, with the Carve-Out thereupon to be 
governed by Section 4.1(a)(iii) or (b)(iii), as applicable.  From and after 
entry of the Confirmation Order, the Trustee shall promptly advise the 
Plan Fiduciary by email upon making any disbursement of Railroad Sale 
Proceeds.  


(d) Residual Assets.  The Trustee shall turn over to the Plan Fiduciary on the 
Effective Date all Residual Assets except that, if the FRA Settlement is not 
in effect, the Trustee shall turn over to the FRA, and the Estate shall be 
deemed to have abandoned, any equipment or other goods on which the 
FRA has a lien and as to which the Plan Fiduciary determines, in his sole 
discretion, the Estate’s interest is of no or nominal value. 


(e) Cooperation.  The Trustee shall render to the Plan Fiduciary such 
cooperation as the Plan Fiduciary requests. 


(f) Professionals/Compensation.  In performing the foregoing duties, the 
Trustee may utilize professionals in accordance with Orders previously 
entered.  The Trustee and such professionals may receive compensation 
and reimbursement of expenses on account of their services from and after 
the Effective Date by filing applications with the Court therefor, and any 
amounts awarded by the Court shall be paid from the Carve-Out, provided, 


however, that if the FRA Settlement is in effect, the Trustee and his 
professionals shall instead be paid by the Plan Fiduciary as a Plan 
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Expense.  Ongoing service by a professional to the Trustee shall not 
preclude the Plan Fiduciary from engaging such professional pursuant to 
Section 6.7. 


(g) Accounting.  On the Business Day following entry of the Confirmation 
Order, the Trustee shall provide to the Plan Fiduciary an interim 
accounting containing (i) an itemization of Railroad Sale Proceeds 
distributed and remaining in the hands of the Trustee, and (ii) an 
itemization of Carve-Out funds disbursed and an itemized estimate of 
amounts chargeable to the Carve-Out that are accrued and unpaid.  On the 
Effective Date, the Trustee shall provide the Plan Fiduciary an updated 
version of such accounting, through the Effective Date.  Within ten 
Business Days after making his final distribution of Railroad Sale 
Proceeds, the Trustee shall provide the Plan Fiduciary and file with the 
Court a final accounting, under oath, setting forth the distribution of 
Railroad Sale Proceeds.  


(h) Discharge.  From and after the Effective Date, the Trustee’s only duties 
shall be as set forth in this Section 5.1.  Upon completion of such duties, 
and receiving the Plan Fiduciary’s concurrence that no further services of 
the Trustee are likely to be needed under Section 5.1(e) above, the Trustee 
may seek discharge from the Court and may, along with his professionals, 
seek final compensation and reimbursement of expenses from the Court 
(which, if the FRA Settlement is in effect, shall not be required for 
services from and after the Effective Date).     


5.2 Case Administration after Effective Date. Upon receipt of the Residual Assets 
turned over by the Trustee on the Effective Date pursuant to Section 5.1(d), the Plan Fiduciary 
shall assume responsibility for the administration of such assets.  Notwithstanding Code Section 
1141(b), confirmation of the Plan shall not terminate the Estate; rather, all assets of the Estate 
(including those in the hands of the Trustee) shall be deemed to remain a bankruptcy estate for 
purposes of the Bankruptcy Code and other applicable law.  From and after the Effective Date, 
the Plan Fiduciary shall have full responsibility for administering the Estate, performing the 
duties assigned to the Plan Fiduciary under the Plan, and concluding the Case in all respects, 
except for the Trustee’s continuing responsibilities under Section 5.1.  The Plan shall not be 
deemed to constitute a transfer or create a trust or any other legal entity for tax or any other 
purposes.  The U.S. Debtor’s legal existence shall continue until the Case Closing Date.  Until 
closed, the Case shall continue to be a case under Subchapter IV of Chapter 11 of the 
Bankruptcy Code.   


5.3 Allocation of Derailment Claims.  Subject to acceptance of the Plan by Class 5,    


(a) Wrongful Death and Personal Injury Claims. Derailment WD Claims 
and Derailment PI Claims may be asserted in the U.S. Case, and such 
Claims shall be Allowed and paid pursuant to Sections 4.5 and 5.5 of the 
Plan.  Such recoveries in the U.S. Case shall be the only recovery on 
account of Derailment WD Claims or Derailment PI Claims in either the 
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U.S. Case or the Canadian Case.  Derailment WD Claimants and 
Derailment PI Claimants waive the right to file, otherwise assert, or 
recover on account of such claims in the Canadian Case.  Acceptance of 
the Plan by Class 5 shall constitute authorization by all Derailment WD 
Claimants and Derailment PI Claimants for the Canadian Estate to obtain 
disallowance of any wrongful death claim arising from the Derailment that 
is or has been filed in the Canadian Case; however, no existing or future 
order in the Canadian Case shall affect the rights of such holders in the 
U.S. Case or in any other legal proceeding outside Canada.   


(b) Other Derailment Claims.  Other Derailment Claims may be asserted in 
the Canadian Case and, to the extent allowed, may receive such recovery 
as may be available in the Canadian Case, which may include a pro rata 
share of any assignment by the Province of its right to insurance proceeds 
of the Canadian Debtor.  Such recoveries in the Canadian Case shall be the 
only recovery on account of such Claims in either the U.S. Case or the 
Canadian Case.  Any Other Derailment Claim that is or has been filed in 
the U.S. Case shall be deemed Disallowed without need for an Order so 
providing; however, no order in the U.S. Case shall affect the rights of 
holders of Other Derailment Claims in the Canadian Case or in any other 
legal proceeding outside the United States. 


5.4 Insurance Policies.     


(a) Authorization to Settle.  Acceptance of the Plan by Class 5 shall 
constitute the authorization by all holders of Derailment WD Claims and 
Derailment PI Claims for the Plan Fiduciary, on behalf of the Estate, and 
the Canadian Estate to enter into and perform an Omnibus Insurer 
Settlement (the preferred alternative) or a U.S.-Only Insurer Settlement, 
provided, however, that if an Insurer Settlement has been reached by the 
Plan Proponent prior to the Effective Date, the Plan Fiduciary shall 
execute and perform such settlement, and further provided that the Plan 
Fiduciary shall not negotiate any Insurer Settlement without participation 
by the Plan Proponent nor enter into any Insurer Settlement without the 
Plan Proponent’s consent.   


(b) Coordination with Canadian Estate.  If the Canadian Estate does not 
object to the Plan: 


(i) Allocation of Insurance Proceeds.  Proceeds from any Omnibus 
Insurer Settlement shall be paid 75% to the Plan Fiduciary for 
distribution pursuant to Section 5.5, and 25% to the Canadian 
Estate for distribution in the Canadian Case on account of claims 
arising from the Derailment. 


(ii) Settlement Parameters.  Any agreement of the Plan Proponent 
with the Province and/or the Canadian Estate specifying the 
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parameters of a mutually acceptable Omnibus Insurer Settlement 
shall (i) remain privileged, confidential and not subject to 
discovery in the Case or any legal proceeding, and (ii) shall be 
enforceable in the Case (in any enforcement proceeding, such 
agreement shall be submitted to the Court under seal). 


(iii) Inter-Company Claims.  The Canadian Estate shall not assert any 
Claims in the U.S. Case.  The U.S. Estate shall not assert any 
claims in the Canadian Case. 


(iv) Release.  Section 8.2 of the Plan shall become operative.  
Notwithstanding anything to the contrary contained in the Plan, 
Section 8.2 shall not become operative if any of the Canadian 
Parties objects to the Plan. 


(c) Canadian Estate Objection.  If the Canadian Estate objects to the Plan, 
then allocation of proceeds from any Omnibus Insurer Settlement shall be 
determined by written agreement between the Canadian Estate and the 
Plan Proponent (before the Effective Date) or the Plan Fiduciary 
(thereafter), or, if none, then by joint order of the U.S. Court and the 
Canadian Court allocating such proceeds proportionally between the U.S. 
Estate and the Canadian Estate based on the ratio of (i) the aggregate 
Allowed Amount of Derailment WD Claims and Derailment PI Claims 
(allocated to the U.S. Estate), to (ii) the Monitor’s good faith estimate of 
the aggregate amount for which Other Derailment Claims (other than any 
Claim of the Province, which has committed to assign to victims of the 
Derailment any insurance proceeds to which the Province might become 
entitled) will be allowed in the Canadian Case. 


(d) U.S.-Only Insurance Settlement.  All proceeds from any U.S.-Only 
Insurer Settlement shall be paid to the Plan Fiduciary for distribution 
pursuant to Section 5.5. 


(e) Policy Cancellation.  Any Omnibus Insurer Settlement may include 
cancellation of both XL Insurance Policies and a release of all claims of 
the U.S. Estate and the Canadian Estate against the Insurer, in which event 
all holders of Derailment Claims shall be bound by such cancellation and 
release.  Any U.S.-Only Insurer Settlement may include cancellation of the 
XL U.S. Policy and a release of all claims of the U.S. Estate against the 
Insurer, in which event all Derailment WD Claimants and Derailment PI 
Claimants shall be bound by such cancellation and release. 


(f) Non-Settlement.  If neither an Omnibus Insurer Settlement nor a U.S.-
Only Insurance Settlement has reached before the Effective Date, then on 
the Effective Date (i) in recognition that valid Derailment Claims under 
the XL U.S. Policy will substantially exceed $18,750,000, the Insurer shall 
pay $18,750,000 to the Plan Fiduciary for deposit into the Compensation 
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Fund, in payment of obligations of the Insurer under the XL U.S. Policy, 
(ii) the XL U.S. Policy shall thereupon be cancelled, (iii) the Plan 
Fiduciary shall deliver to the Insurer a consent to such cancellation and a 
release of obligations of the Insurer under the XL U.S. Policy, and (iv) all 
Derailment WD Claimants and Derailment PI Claimants shall be bound by 
such cancellation and release.      


5.5 Derailment Victims’ Compensation Fund.  The Plan Fiduciary shall administer 
the Compensation Fund for the benefit of holders of Allowed Derailment WD Claims and 
Allowed Derailment PI Claims (each, a “Beneficiary”).  The Compensation Fund shall consist 
of (a) proceeds of any Insurer Settlements payable to the Plan Fiduciary, (b) subject to Section 
6.3(b)(i), proceeds of Residual Assets, if any, (c) subject to Section 6.3(b)(ii), proceeds of any 
recoveries on account of claims, if any, of the U.S. Debtor or the Estate arising from the 
Derailment, and (d) if the FRA Settlement is in effect, the residual amount of the Carve-Out 
after Priority Claims are paid.  Each Beneficiary shall be entitled to a Pro Rata Share of the 
Compensation Fund, provided, however, that if funding for Plan Expenses is not available from 
any other source, the Plan Fiduciary may use the Compensation Fund to pay Plan Expenses, but 
shall restore amounts so utilized if other funding becomes available.  At such times (if any) as 
the Plan Fiduciary determines that the net amount of the Compensation Fund is sufficient to 
fund a material distribution to Beneficiaries, and in any event prior to the Case Closing Date if 
any amount is available for distribution (subject to Section 6.12), the Plan Fiduciary shall 
distribute in Cash to each Beneficiary its Pro Rata Share of the total distributed amount of the 
Compensation Fund.        


5.6 Claims against Non-Debtor Entities.  Notwithstanding pendency of the Case or 
any court order or other event therein or as a result thereof: 


(a) Pursuit of Litigation.  Holders of Claims shall have the right to 
commence or continue litigation in any forum against any Non-Debtor 
Entity on account of any claim, including claims for which the U.S. 
Debtor or the Canadian Debtor may share liability or that may on any 
other basis be, or asserted to be, related to the Case.  Without limiting the 
generality of the foregoing, (a) holders of Derailment Claims may 
commence or continue litigation in any forum against any Non-Debtor 
Entity alleged to have caused or contributed to causation of the 
Derailment, or injury or death or other damages resulting from the 
Derailment, (b) holders of General Unsecured Claims may commence or 
continue litigation in any forum against any Non-Debtor Entity alleged to 
have guaranteed, or otherwise assumed liability for, any Claim, (c) no 
injunction or other Order shall be entered or remain in effect barring, 
restricting or delaying the commencement or continuation of any such 
litigation by holders of Derailment Claims or General Unsecured Claims, 
and (d) the Plan Fiduciary’s powers under Section 6.3(b) to pursue and 
settle claims constituting assets of the Estate shall not include the power to 
pursue or settle claims of any non-Estate party, whether or not arising 
from the Derailment. 
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(b) Canadian Court Orders.  Section 5.6(a) shall not be construed (i) to 
permit litigation in any jurisdiction against the Canadian Debtor or the 
Canadian Estate during any period when an order barring such litigation is 
in effect in the Canadian Case, or (ii) to permit litigation in Canada against 
any defendant during any period when an order barring such litigation is in 
effect in the Canadian Case. 


(c) Settlement of Litigation.  The Plan shall be deemed a good-faith 
settlement of the Debtor’s liability for Derailment WD Claims and 
Derailment PI Claims.  Accordingly, in any action brought against a Non-
Debtor Entity for its own liability for the same wrongful death or injury 
that is brought in any jurisdiction with a statute modeled on the Uniform 
Joint Tortfeasor Contribution Act (in Illinois, the Illinois Joint Tortfeasor 
Contribution Act, 735 ILL. COMP. STAT. 5/2-1117), such Non-Debtor Entity 
shall receive a full dollar-for-dollar offset against any judgment rendered 
in such action, in the amount of any and all payments received by the 
plaintiff from the Compensation Fund. 


(d) Transfer.  The rights conferred or confirmed by Section 5.6(a) are a 
bargained-for benefit of the Plan for holders of Class 5 Claims.  
Accordingly, the Plan Fiduciary shall, on behalf of the Estate at the request 
of any such holder, (i) oppose any pending or future motion based in 
whole or in part upon the pendency of the Case, to remove, transfer, 
dismiss or otherwise interfere with such holder’s exercise of the rights 
conferred by Section 5.6(a), and (ii) seek to restore to its original forum 
any litigation commenced by any such holder that was removed and/or 
transferred prior to the Effective Date based in whole or in part on the 
pendency of the Case. 


(e) Related-to Jurisdiction.  From and after the Effective Date, no action 
prosecuted by the holder of any Derailment Claim against any Non-Debtor 
Entity shall be, or shall be deemed to be, “related to” the Case as those 
words are used in 28 U.S.C. § 1334. 


(f) Insurance Neutrality.  Nothing in the Plan shall be deemed to relinquish, 
expand or otherwise affect the coverage of Claims under any liability 
insurance policy, including the XL Insurance Policies.  No insurer 
(including the Insurer) nor any other Non-Debtor Entity shall be bound by 
the allowance or Allowed Amount of any Claim.  Each insurer and other 
Non-Debtor Entity shall have the benefit of this Section 5.6(f) without 
regard to whether such entity files an objection, reservation of rights or 
other pleading concerning the Plan. 
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SECTION 6 


PLAN FIDUCIARY 


6.1 Appointment of Plan Fiduciary.  George J. Mitchell, former U.S. Senator from 
the State of Maine, is appointed Plan Fiduciary as of the Effective Date.  The Plan Fiduciary 
shall have the rights, powers and responsibilities set forth in the Plan.  The Plan Fiduciary shall 
act as an independent fiduciary in the interests of all entities having an interest in the Estate 
under the terms of the Plan.  No bond or other security shall be required of the Plan Fiduciary 
except as may be expressly ordered by the Court.  Subject to Section 6.10, but notwithstanding 
any other provision of the Plan, each and every obligation or liability of the Plan Fiduciary shall 
solely be chargeable to and collectible from assets of the Estate, and the Plan Fiduciary shall 
have no personal liability therefor.  


6.2 Successor Plan Fiduciary.  If the Plan Fiduciary at any time resigns, dies, 
becomes incapable of performing the duties of the Plan Fiduciary, or is removed by the Court 
for just cause after notice and hearing, a successor Plan Fiduciary designated by the Plan 
Proponent shall be appointed, subject to approval by the Court after notice and a hearing. 


6.3 Plan Fiduciary’s Powers.  The Plan Fiduciary shall have the following powers: 


(a) Claims.   The Plan Fiduciary shall have authority to file objections to 
Claims and to litigate to final judgment, settle or withdraw objections to 
Claims, including objections filed by the Trustee and not resolved prior to 
the Effective Date, provided, however, that any settlement resulting in 
allowance of a Secured Claim, Priority Claim or Derailment Claim in an 
amount greater than $50,000 shall require approval of the Court after 
notice to the Plan Notice Parties.  If the FRA Settlement is not in effect, 
the Plan Fiduciary shall make an independent investigation of the FRA 
Claim, including the Validity of the liens asserted by the FRA.  As to any 
other Claim, the Plan Fiduciary may, in his discretion, rely on any 
determination made by the Trustee. 


(b) Assets.  The Plan Fiduciary may liquidate, collect and otherwise dispose 
of Residual Assets, enter into compromises of causes of action of the 
Estate (including Avoidance Actions), and take other actions that, if done 
by the U.S. Debtor before the Effective Date, would have required Court 
approval under Code Section 363, Fed. R. Bankr. P. 9019, or otherwise, 
without the need for Court approval, provided, however, that 


(i) in the case of any asset subject to a lien, the Plan Fiduciary shall 
determine whether, in his business judgment, sale of such asset is 
likely to yield a benefit to the Estate; if not, he shall abandon such 
asset, and if so, he may sell property free and clear of liens with the 
consent of all entities having Valid liens thereon or pursuant to an 
Order obtained after notice and hearing, and 
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(ii) in the case of any potential cause of action by the Estate arising 
from the Derailment, the Plan Fiduciary shall not prosecute such 
action unless he first determines, in his business judgment 
exercised in consultation with the Plan Proponent, that prosecution 
of such action is likely to yield a benefit to the Estate, net of the 
expense of such prosecution, and to enhance recoveries by 
Beneficiaries from the Compensation Fund and from non-Estate 
sources, in the aggregate. 


Pursuant to Code Section 1123(b)(3), the Plan Fiduciary shall be the 
representative of the Estate for purposes of pursuing litigation, including 
Avoidance Actions, from and after the Effective Date, and shall step into 
the shoes of the Trustee as to any pending litigation, except as otherwise 
specified in Section 5.1. 


(c) Other Powers.  The Plan Fiduciary shall have full power and authority to 
take all actions and execute all documents on behalf and in the name of the 
U.S. Debtor necessary or appropriate to administer the Estate and 
otherwise to implement the Plan without the need for approval by the 
Court or any party in interest except as specifically required by the Plan.  
Without limiting the generality of the foregoing, except as specifically 
provided elsewhere in the Plan, the Plan Fiduciary shall have all powers 
that were vested in the shareholders and board of directors of the U.S. 
Debtor prior to the Petition Date and, notwithstanding any provision of 
applicable non-bankruptcy law, shall not be required to seek any vote or 
assent of any entity, or to seek an Order, for any action taken in 
administering the U.S. Debtor consistently with the Plan, except where 
specifically required by the Plan.   


6.4 Funds.  All funds in the hands of the Plan Fiduciary for more than one day shall 
be invested in accordance with Code Section 345, except as otherwise ordered by the Court.  
Because such funds are in custodia legis, no entity may acquire any interest in such funds 
except by Order. 


6.5 Records.  Until the Case Closing Date, (a) the Plan Fiduciary or his agent shall 
maintain books and records containing a description of all property of the Estate as well as an 
accounting of receipts and disbursements, (b) the Plan Fiduciary shall preserve such records of 
the U.S. Debtor or the Trustee as are required by applicable law, or are necessary or useful to the 
Plan Fiduciary’s administration or to creditors, and (c) the Plan Fiduciary may destroy or 
otherwise dispose of such records before the Case Closing Date with the consent of the Plan 
Notice Parties or with approval of the Court after notice to the Plan Notice Parties. 


6.6 Compensation.  Subject to Section 6.8, the Plan Fiduciary shall be entitled to 
receive, as a Plan Expense, reasonable compensation for services (including services prior to the 
Effective Date in preparing to serve as Plan Fiduciary or otherwise assisting parties in interest to 
resolve or avoid disputes in the Case) at the Plan Fiduciary’s customary hourly rates in effect 
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when such services are rendered, and reimbursement of customary actual and necessary 
expenses. 


6.7 Retention of Professionals.  From and after the Effective Date, the Plan 
Fiduciary may without need for an Order employ counsel and such other professionals and 
consultants as he may reasonably determine to be necessary to advise and assist him in the 
performance of his duties as Plan Fiduciary.  Subject to Section 6.8, each such professional shall 
be entitled to receive, as a Plan Expense, reasonable compensation for services at such 
professional’s customary hourly rates in effect when such services are rendered and 
reimbursement of customary actual and necessary expenses.  No professional or employee of 
the U.S. Debtor shall be barred from providing services to the Plan Fiduciary and receiving 
compensation therefor by reason of having served as a professional or employee of the U.S. 
Debtor or the Trustee, provided, however,  that any such retention shall require consent of the 
Plan Proponent. 


6.8 Compensation Procedure.  For services performed from and after the Effective 
Date, the Plan Fiduciary, any professional employed by him, and the Plan Proponent’s 
bankruptcy counsel (each, a “Provider”) shall receive compensation and reimbursement of 
expenses pursuant to reasonably detailed invoices of time spent and expenses incurred.  The 
Provider shall send to the Plan Notice Parties a copy of each invoice rendered to the Plan 
Fiduciary.  A Plan Notice Party (and, in the case of a Provider other than the Plan Fiduciary, the 
Plan Fiduciary) may, within ten Business Days after having been served with a copy of the 
invoice, serve on the Provider and (if different) the Plan Fiduciary a written objection 
specifically identifying the basis for the objection and the particular time entries involved.  If 
the Plan Fiduciary makes or receives a timely objection to a particular invoice, he shall withhold 
payment of the portion objected to and promptly pay the remainder of the invoice.  Upon lapse 
of ten Business Days after service of an invoice without making or receiving an objection 
thereto, the Plan Fiduciary shall pay such invoice.  If an objection is timely made and the parties 
are unable to resolve the objection by agreement, then the Provider may seek determination of 
the objection by filing with the Court a motion to compel payment of the disputed amount.  
Except as provided by the preceding sentence, Court approval for professional fees constituting 
Plan Expenses shall not be required, and requirements of the Bankruptcy Code and any national 
or local rules promulgated in connection therewith shall not apply. 


6.9 Limitation on Plan Expenses.  Notwithstanding anything to the contrary 
contained in the Plan, except as otherwise agreed by the Plan Fiduciary in writing, the Plan 
Fiduciary shall not be liable for, nor shall assets held by the Plan Fiduciary be subject to, (a) any 
liability arising after the Effective Date other than a Plan Expense, or (b) any Plan Expense for 
which the Plan Fiduciary does not receive an invoice or other form of written notice within 60 
days after the incurrence of such alleged Plan Expense. 


6.10 Limitation of Liability.  The Plan Fiduciary shall have no liability for any act or 
omission other than gross negligence or willful misconduct.  Without limiting the generality of 
the foregoing, the Plan Fiduciary may rely and shall be fully protected in acting upon any (or a 
copy of any) resolution, statement, certificate, instrument, report, notice, request, consent, order 
or other document which, in the absence of gross negligence or willful misconduct, the Plan 
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Fiduciary believes to be genuine and to have been signed or (in the case of cables, faxes, 
electronic mail transmittals, and the like) to have been sent by the proper party. 


6.11 Disputes.  The Court shall have exclusive jurisdiction over any dispute arising 
from any act or omission of the Plan Fiduciary, and 28 U.S.C. § 959(a) shall not apply because 
the Plan Fiduciary’s activities consist solely of liquidation and do not entail the operation of any 
business.  Whether or not a dispute has arisen, the Plan Fiduciary shall have the right at any 
time to seek instructions from the Court concerning any question arising in connection with the 
performance of the Plan Fiduciary’s duties under the Plan, upon notice to the Plan Notice 
Parties. 


6.12 Closing of Case/Interim Reports.  Upon the disposition by Final Order of all 
objections to Claims, liquidation of all Estate assets and the completion of all distributions on 
account of Claims, the Plan Fiduciary shall promptly prepare and file with the Court all 
documents, and shall take all other steps, necessary to close the Case.  Before filing such 
documents, the Plan Fiduciary and any professional persons engaged by him shall be paid their 
final invoices, which may include (subject to the compensation procedures set forth in Section 
6.8) advance payment of fees and costs projected to be incurred to obtain a final decree and to 
take the actions permitted or required by Section 6.13.  Thereupon, the Trustee shall pay or 
reserve for any unpaid Plan Expenses, donate to the American Bankruptcy Institute Foundation 
any remaining Estate funds that the Plan Fiduciary concludes are too small to be economically 
distributed or to provide a meaningful benefit to creditors, and shall file such reports as may be 
required by the Federal Rules of Bankruptcy Procedure in order to close the case. 


6.13 Final Decree.  Following (and notwithstanding) entry of a final decree closing the 
Case: 


(a) Dissolution.  The Plan Fiduciary shall file a certified copy of the final 
decree with the Delaware secretary of state, whereupon the U.S. Debtor 
shall, notwithstanding requirements of applicable law, be deemed legally 
dissolved, and the Delaware secretary of state shall accept such final 
decree for filing and as conclusive evidence of the dissolution of the U.S. 
Debtor; 


(b) Final Tax Returns.  The Plan Fiduciary shall be authorized to, and shall, 
prepare and file final state and federal income tax returns for the U.S. 
Debtor, and the final report required by Section 6.12; and 


(c) Disposition of Records.  The Plan Fiduciary may at any time, 
notwithstanding any requirements of applicable law or court order 
concerning preservation of records, destroy or otherwise dispose of all 
remaining records of the U.S. Debtor and its bankruptcy estate, provided, 


however, that the Plan Fiduciary shall first turn over to plaintiffs’ counsel 
any documents that are subject to a preservation order in any pending 
lawsuit, whereupon such counsel shall be subject to, and the Plan 
Fiduciary shall be relieved of, the obligations of the Debtor or the Estate 
under any such order.   
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SECTION 7 


CLAIMS AND DISTRIBUTIONS 


7.1 Bar Date.  The Bar Date for all Claims shall be the earlier of the Plan Deadline, 
or such date as the Court establishes by Order as the deadline by which proofs of claim must be 
filed, except as follows: 


(a) Postpetition Claims.  Any Administrative Claim still outstanding as of the 
Postpetition Bar Date shall be forever barred except to the extent that it is 
the subject of a proof of claim (or, as provided in Section 2.4, an 
application) filed with the Court on or before the Postpetition Bar Date. 


(b) Rejection Damage Claims.  As to any Claim for damages from rejection 
of an executory contract or unexpired lease, (i) if rejection was approved 
by Order, the Bar Date shall be the first Business Day following the 30th 
day after entry of such Order, and (ii) if rejection took place pursuant to 
Section 9.1, the Bar Date shall be as set forth in Section 9.2. 


(c) Amendment to Schedules.  If within 30 days before the date that would 
otherwise be the Bar Date for a particular Claim theretofore listed in the 
Schedules as a Claim that is not contingent, unliquidated or disputed (the 
“Original Bar Date”), the Schedules are amended so as to characterize 
such Claim as contingent, unliquidated or disputed or to decrease the 
scheduled amount thereof, the holder of such Claim shall have an 
automatic extension of the Bar Date therefor through and including the 
30th day after such amendment is filed, provided, however, that no proof 
of claim filed after the Original Bar Date may state a greater amount for 
such Claim than was listed in the Schedules prior to such amendment, and 
no amendment of the Schedules shall be permitted or required after the 
Effective Date.   


(d) Newly Discovered Claims.  If Plan Proponent (on or before the Effective 
Date) or the Plan Fiduciary (after the Effective Date) becomes aware of 
the name and address of any additional entity entitled to notice of the Bar 
Date, or that the Plan Proponent or Plan Fiduciary determine as a matter of 
prudence should receive notice of the Bar Date, the Plan Proponent or 
Plan Fiduciary may serve a supplemental Bar Date Notice (the 
“Supplemental Bar Date Notice”) on such entity.  The Supplemental Bar 
Date Notice shall be identical in substance and form to the Bar Date 
Notice but shall refer to a “Bar Date” not less than 30 days after service of 
the Supplemental Bar Date Notice on such entity, whereupon such date 
shall be the “Bar Date” applicable to such entity for purposes of this Order 
except to the extent that such entity received or had actual notice of the 
Bar Date otherwise applicable to its Claim. 


(e) Waiver or Extension.  The Plan Proponent, on or before the Effective 
Date, and the Plan Fiduciary thereafter may waive the Bar Date for any 
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particular filed Claim or extend the Bar Date for any Claim not yet filed, 
provided, however, that any waiver or extension of the Bar Date by the 
Plan Proponent as to a Derailment WD Claim shall be subject to Court 
approval. 


7.2 Effect of Claim Filing.  Neither the filing of a proof of claim nor any other action 
in or in connection with the Case shall constitute assent to determination by the Court of any 
claim against any entity other than the U.S. Debtor. 


7.3 Disputed Claims. 


(a) No Payment before Allowance.  Notwithstanding anything to the 
contrary contained in the Plan, no payment shall be made on account of 
any Claim until it is Allowed, which in the case of a Secured or Priority 
Claim, shall include determination of the Allowed Amount as such and 
Allowed Amount of any portion of the Claim that is Allowed as a General 
Unsecured Claim.  If a Claim is Allowed after the date when a distribution 
under the Plan on account of such Claim would have been payable but for 
this Section 7.3(a), such distribution shall be made not later than ten 
Business Days after such Claim is Allowed. 


(b) Standing to Object.  After the Effective Date, the Plan Fiduciary shall be 
the sole party in interest with standing to object to Claims, provided, 


however, that the Secured Claimants and the Trustee shall have standing 
on all matters related to disposition of Railroad Sale Proceeds. 


(c) Objection Deadline.  The Plan Fiduciary (or other party with standing 
under Section 7.3(b)) shall file objections to Claims not later than the 
Objection Deadline therefor. 


(i) Shortening of Objection Deadline.  Upon determining in his sole 
discretion that no grounds exist to object to a particular Claim, the 
Plan Fiduciary may make payment on account of a Claim prior to 
the Objection Deadline, and upon making such payment the 
Objection Deadline as to such Claim shall be deemed shortened to 
the date such payment is made. 


(ii) Extension of Objection Deadline.  Upon motion of the Plan 
Fiduciary seeking an extension of the Objection Deadline as to any 
Claim or group of Claims, such deadline shall (a) automatically be 
extended through and including the fifth Business Day after the 
Court enters an Order on such motion, and (b) be further extended 
as may be provided in such Order.   


(d) Reserve for Disputed Claims.  The Plan Fiduciary shall hold in reserve 
the amount of any distribution that would be required under the Plan on 
account of a Claim but for the fact that such Claim is not an Allowed 
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Claim, provided, however, that Railroad Sale Proceeds shall be held and 
disposed of by the Trustee as provided in Section 5.1(b) and (c) except as 
otherwise provided therein. 


(e) Representatives.  No Claim shall be Allowed except in favor of the 
holder of such Claim.  Claims asserted by non-holders, such as class 
action representatives, shall not be Allowed on behalf of the non-holder or 
the holder, regardless of the jurisdiction in which such action is pending 
and regardless of whether such action has been certified or its equivalent. 


7.4 No Interest.  Except as expressly provided in the Plan or in Code Section 506(b), 
no holder of a Claim or interest shall be entitled to any interest, penalty, late charge or costs of 
collection on account thereof after the Petition Date. 


7.5 Preservation of Recoupment and Setoff.  No provision of the Plan shall be 
deemed to waive the U.S. Debtor’s rights of recoupment and setoff in respect of each and every 
Claim, provided, however, that such rights shall under no circumstances reduce the amount of 
the Secured Creditor Fund or the General Unsecured Fund. 


7.6 Delivery of Distributions.  All dollar figures in the Plan represent, and all 
distributions under the Plan shall be made in, United States Dollars.  Except as otherwise agreed 
by the Plan Fiduciary or as set forth in the Plan, distributions to holders of Allowed Claims shall 
be made by wire transfer (if agreed by the holder of the Claim and the Plan Fiduciary) or by 
check sent by first class mail with postage prepaid to each such holder at the address set forth in 
the proof of claim for such Allowed Claim or, if none, the address set forth in the Schedules, 
provided that if the Plan Fiduciary receives notice in writing of a change of address for any such 
holder or a transfer of a Claim by a holder, the Plan Fiduciary shall thereafter remit distributions 
to the new address or transferee set forth on such notice, as the case may be.  All checks shall be 
deposited in the mail not later than five Business Days after the date of the check. 


7.7 Time Bar to Cash Payments.  If any distribution on account of a Claim is 
returned to the Plan Fiduciary as undeliverable, or if a check in payment of the distribution on 
account of a Claim remains uncashed 90 days after the date of such check, then the check will 
be voided, provided, however, that the Plan Fiduciary shall reissue such distribution if he 
receives, prior to the date the Claim is Disallowed under the following sentence, written notice 
from the holder of such Claim of a different address to which distributions should be sent.  If the 
Plan Fiduciary does not receive such notice earlier than 20 Business Days before the date on 
which the Plan Fiduciary plans to make a final distribution on Claims of the same type, such 
Claim shall be Disallowed and the Plan Fiduciary shall file with the Court a notice so stating.     


7.8 Certainty of Estate Obligations.  In order to provide certainty as to the 
obligations of the Plan Fiduciary: 


(a) Late-Filed or Informal Claims.  Each Claim as to which a proof of claim 
was required to be filed on or before the Bar Date and as to which a proof 
of claim was not filed on or before the Bar Date shall not become an 
Allowed Claim absent a Final Order.  A proof of claim that has not been 
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timely filed shall be of no force or effect whatsoever, including for 
purposes of any distribution made by the Plan Fiduciary; nor shall any 
action (including giving notice to the U.S. Debtor or otherwise making an 
“informal” proof of claim) serve for purposes of the Plan and distributions 
required of the Plan Fiduciary as a substitute for timely filing a proof of 
claim. 


(b) Amendment of Claims.  In no event shall the Allowed Amount of any 
Claim exceed the amount set forth in a proof of claim therefor filed on or 
before the Bar Date or, if none, the amount listed in the Schedules as the 
amount of such Claim (provided that such Claim is not listed therein as 
contingent, disputed or unliquidated) as amended through the Business 
Day preceding the Bar Date, except to the extent that (i) the holder of such 
Claim, not later than one Business Day before the Effective Date, files 
with the Court and serves on the Plan Proponent so as to be received by 
the Plan Proponent’s counsel on the same day, an amended proof of claim, 
and (ii) such amendment is not otherwise barred as untimely by law or by 
Order. 


(c) Reconsideration.  No Order allowing or disallowing a Claim may be 
reconsidered, pursuant to Code Section 502(j) or otherwise, so as to 
increase the Allowed Amount thereof after the later of (i) one Business 
Day before the Effective Date, or (ii) 14 days after the date an Order 
allowing such Claim is first entered. 


(d) Mishandled Claims.  Notwithstanding anything to the contrary contained 
in the Plan, if a Claim is filed with the Court on or before the Bar Date 
therefor, but the proof of claim is not correctly maintained in the Court’s 
records or otherwise does not come to the attention of the Plan Fiduciary, 
acting in good faith, in reviewing or making payment on account of 
Claims, or if the Court by Final Order determines, notwithstanding the 
provisions of Section 7.8(a), (b) and (c), that a Claim shall be Allowed in 
an amount greater than is permitted by such provisions, payment on 
account of such Claim shall be made as required by the Plan only to the 
extent possible without (a) impairing payment of then-existing or later 
incurred Plan Expenses, or (b) requiring disgorgement of any payment or 
distribution previously made by the Plan Fiduciary.  


SECTION 8 


RELEASES AND EXCULPATION 


8.1 Release of FRA.  Effective upon the occurrence of the Effective Date and 
provided that the FRA Settlement is in effect,  


(a) The U.S. Debtor, the Estate, the Trustee and the Plan Fiduciary shall be 
deemed to forever release and discharge the FRA, and all officials, agents, 
counsel and other professional persons thereof, of and from any and all 
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claims, demands, causes of action and the like, whether direct or 
derivative, liquidated or unliquidated, fixed or contingent, matured or 
unmatured, disputed or undisputed, known or unknown, foreseen or 
unforeseen, at law, in equity or otherwise, arising from any act, omission, 
event, or other occurrence on or before the Effective Date, in connection 
with the U.S. Debtor, the U.S. Case, the Canadian Debtor or the Canadian 
Case, provided, however, that such release excludes unperformed 
obligations of the FRA under the FRA Settlement; and 


(b) The FRA shall be deemed to forever release and discharge the U.S. 
Debtor, the Estate, the Trustee and the Plan Fiduciary, and all current or 
former directors, officers, employees, agents, attorneys, advisors, 
investment bankers, other professionals, lenders, investors, members, 
owners, shareholders, subsidiaries and other affiliates (but excluding the 
Canadian Debtor and the Canadian Estate), heirs, successors and assigns 
thereof, of and from any and all claims, demands, causes of action and the 
like, whether direct or derivative, liquidated or unliquidated, fixed or 
contingent, matured or unmatured, disputed or undisputed, known or 
unknown, foreseen or unforeseen, at law, in equity or otherwise, arising 
from any act, omission, event, or other occurrence on or before the 
Effective Date, in connection with the U.S. Debtor, the U.S. Case, the 
Canadian Debtor or the Canadian Case, provided, however, that such 
release excludes unperformed obligations of the Estate under the FRA 
Settlement. 


8.2 Release of Canadian Parties.  Effective upon the occurrence of the Effective 
Date,  


(a) The U.S. Debtor, the Estate, the Trustee and the Plan Fiduciary shall be 
deemed to forever release and discharge the Canadian Parties of and from 
any and all claims, demands, causes of action and the like, whether direct 
or derivative, liquidated or unliquidated, fixed or contingent, matured or 
unmatured, disputed or undisputed, known or unknown, foreseen or 
unforeseen, at law, in equity or otherwise, arising from any act, omission, 
event, or other occurrence on or prior to the Effective Date, in connection 
with the U.S. Debtor, the U.S. Case, the Canadian Debtor or the Canadian 
Case, provided, however, that such release excludes unperformed 
obligations of any Canadian Party under any written agreement of any 
Canadian Party with the Plan Fiduciary or the Plan Proponent; and 


(b) The Canadian Parties shall be deemed to forever release and discharge the 
U.S. Debtor, the Estate, the Trustee and the Plan Fiduciary, and all current 
or former directors, officers, employees, agents, attorneys, advisors, 
investment bankers, other professionals, lenders, investors, members, 
owners, shareholders, subsidiaries and other affiliates (but excluding the 
Canadian Debtor and the Canadian Estate), heirs, successors and assigns 
thereof, of and from any and all claims, demands, causes of action and the 
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like, whether direct or derivative, liquidated or unliquidated, fixed or 
contingent, matured or unmatured, disputed or undisputed, known or 
unknown, foreseen or unforeseen, at law, in equity or otherwise, arising 
from any act, omission, event, or other occurrence on or prior to the 
Effective Date, in connection with the U.S. Debtor, the U.S. Case, the 
Canadian Debtor or the Canadian Case, provided, however, that such 
release excludes unperformed obligations of the Plan Fiduciary and/or the 
Plan Proponent under any written agreement of any Canadian Party with 
the Plan Fiduciary or the Plan Proponent. 


SECTION 9 


EXECUTORY CONTRACTS AND UNEXPIRED LEASES 


9.1 Rejection of Remaining Contracts.  All executory contracts and unexpired 
leases of the U.S. Debtor as of the Petition Date not rejected prior to the Effective Date or 
transferred pursuant to the Railroad Sale shall be deemed rejected on the Effective Date. 


9.2 Rejection Damage Claims.  If the rejection of an executory contract or unexpired 
lease by the U.S. Debtor pursuant to Section 9.1 results in damages to the other party or parties 
to such contract or lease, a Claim for such damages shall be Disallowed except to the extent set 
forth in a proof of claim therefor filed with the Court on or before the Postpetition Bar Date.   


SECTION 10 


CONDITIONS TO EFFECTIVE DATE 


10.1 The following are conditions to the Effective Date of the Plan: 


(a) The Confirmation Order shall have been entered in the form proposed by 
or otherwise acceptable to the Plan Proponent, and shall be in full and 
effect, not having been stayed; and 


(b) The Closing shall have occurred. 


SECTION 11 


MISCELLANEOUS PROVISIONS 


11.1 Effect of Plan.  The provisions of the Plan shall bind all holders of Claims and 
Interests, whether or not they accept the Plan, and any successors and assigns to such holders of 
Claims and Interests.  Entry of the Confirmation Order shall be deemed to be a determination by 
the Court only as to the matters expressly set forth therein and not as to any other matter 
involving the U.S. Debtor, the Estate and any party in interest in the Case.  All causes of action 
of the Estate are preserved except as expressly provided in the Plan.  No act or omission in 
relation to the Plan (including but not limited to solicitation of acceptances of the Plan, 
statements contained in or omitted from the disclosure statement therefor, entry of the 
Confirmation Order or occurrence of the Effective Date) shall serve to bar, whether by res 


judicata, collateral estoppel, judicial estoppel or otherwise, the prosecution of any action or 
objection by or on behalf of the Plan Fiduciary. 
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11.2 Cramdown.  If no ballot is timely received for a particular class either accepting 
or rejecting the Plan, such class shall be deemed to have accepted the Plan.  As for any class that 
votes pursuant to Code Section 1126(c) not to accept the Plan or is deemed pursuant to Code 
Section 1126(g) not to accept the Plan, the Plan shall be deemed to have met the requirements 
for confirmation of the Plan, including the requirements of Code Section 1129(b), except to the 
extent stated with specificity in an objection to the Plan timely filed by a member of such class.  
The Plan Proponent is deemed to have reserved the right to seek confirmation of the Plan under 
Code Section 1129(b) as to any class that votes pursuant to Code Section 1126(c) not to accept 
the Plan or is deemed pursuant to Code Section 1126(g) not to accept the Plan.    


11.3 Discharge; Dissolution.  The Plan is a plan of the type described in Code Section 
1141(d)(3) and, accordingly, the U.S. Debtor shall not receive a discharge.  Disallowed Claims, 
although not discharged, shall not be entitled to any distribution under the Plan or to receive or 
retain any assets of or owed to the Estate, whether by way of setoff, recoupment, attachment, 
levy or otherwise.  As provided in Code Section 362(c)(2)(A), the automatic stay shall remain in 
effect as to the U.S. Debtor and all assets of the Estate, including all assets in the hands of the 
Plan Fiduciary or the Trustee, until the Case Closing Date. 


11.4 Withdrawal, Amendment or Modification of Plan.  Without limiting the rights 
of the Plan Proponent under the Bankruptcy Code or applicable rules, the Plan Proponent may 
(i) revoke and withdraw the Plan, or propose amendments to or modifications of the Plan under 
Code Section 1127, at any time prior to entry of the Confirmation Order; and (ii) after entry of 
the Confirmation Order, obtain from the Court upon proper notice to any affected party any 
Order necessary or appropriate to remedy any defects or omissions, or reconcile any 
inconsistencies, in the Plan or the Confirmation Order in such manner as will carry out the 
purposes and intent of the Plan, provided that no objecting creditor demonstrates that its 
interests are materially and adversely affected. 


11.5 Effect of Non-Consummation.  If the Plan is withdrawn, or if for any other 
reason the Effective Date does not occur, the Plan (except for this Section and Section 11.14) 
shall be null and void.  In such event, the provisions of the Plan may not be used against the 
Plan Proponent, the Derailment WD Claimants, any creditor that accepted the Plan or any other 
party in interest, for any purpose whatsoever.  Without limiting the generality of the foregoing, 
the Plan shall be deemed an offer of settlement to all parties in interest, and acceptance of the 
Plan shall be deemed acceptance of such offer, such that Rule 408 of the Federal Rules of 
Evidence and any similar provisions of state or foreign law shall apply. 


11.6 Deadlines.  Prior to the Effective Date, the Plan Proponent may waive or extend 
any deadline applicable to parties in interest other than the Plan Proponent or the Derailment 
WD Claimants.  From and after the Effective Date, waivers and extensions shall be granted 
solely as provided in the Plan, provided, however, that if the Plan Fiduciary seeks from the 
Court, with the assent of the Plan Proponent, an extension or waiver not provided for in the 
Plan, the Court shall grant such extension if not inconsistent with the purposes of the Plan.  


11.7 Official Committees.  The existence of any and all official committees shall 
terminate upon entry of the Confirmation Order.     
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11.8 Severability.  To the extent that any provision of the Plan would, by its inclusion 
in the Plan, preclude the Court from entering the Confirmation Order, the Plan Proponent may 
modify or remove such provision without further notice, provided that such removal would not 
have a material adverse effect on the distribution to any party in interest.  Except as set forth in 
the preceding sentence, the Plan shall be construed as a single integrated agreement, and the 
Trustee, the Plan Fiduciary, all creditors of the U.S. Debtor, and any other parties in interest in 
the Case shall be conclusively presumed to have relied on all provisions of the Plan and the 
Confirmation Order for purposes of any future determination of the enforceability thereof. 


11.9 Effective Date; Substantial Consummation.  The Effective Date shall occur 
whether or not the Confirmation Order has become a Final Order.  For purposes of Code 
Section 1101(2), the Plan shall be deemed to have been substantially consummated once the 
turnover of assets required by Section 5.1(d) has been made. 


11.10 Post-Confirmation Fees and Reports.  The Plan Fiduciary will be responsible 
for timely payment of fees incurred pursuant to 28 U.S.C. § 1930(a)(6) through the Case 
Closing Date, provided, however, that regardless of whether the FRA Settlement is in effect, 
such fees shall be paid from the Carve-Out.  After entry of the Confirmation Order, the Plan 
Fiduciary will serve the United States Trustee (Region 1) with a quarterly report for each fiscal 
quarter (or portion thereof) that the Case remains open.  The quarterly financial report shall 
include the following: 


(a) a statement of all disbursements made during the course of the fiscal 
quarter, whether or not pursuant to the Plan; 


(b) a summary, by class, of amounts distributed or property transferred to each 
recipient under the Plan, and an explanation of the failure to make any distributions or transfers 
of property under the Plan; 


(c) the Plan Fiduciary’s projections as to its continuing ability to comply with 
the terms of the Plan; 


(d) a description of any other factors that may materially affect the Plan 
Fiduciary’s ability to comply with the terms of the Plan; and 


(e) an estimated date when the Plan Fiduciary will seek a final decree, unless 
already done. 


11.11 Dates.  Whenever the Plan specifies a date for the Plan Fiduciary or the Trustee to 
make any disbursement or take any other action, such action shall be taken on such date or as 
soon as practicable thereafter. 


11.12 Headings.  Headings are utilized in the Plan for convenience only and shall not 
constitute a part of the Plan for any other purpose. 


11.13 Construction.  The rules of construction set forth in Code Section 102 shall apply 
to construction of the Plan.  In the event of any inconsistency between the Plan and the 
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Confirmation Order, the Confirmation Order shall prevail, but any inconsistency between the 
Plan and any other outstanding Order shall be resolved in favor of the Plan. 


11.14 Jurisdiction/Protections.  Notwithstanding any statute or principle of judge-
made law: 


(a) Canadian Parties.  To the extent that any order is necessary or 
appropriate to implement or enforce the provisions of Sections 5.3, 5.4(a) 
or 5.4(b), such order shall be sought as a joint order of the Court and the 
Canadian Court.  Any party seeking to obtain or oppose entry of such 
order may file pleadings in either the Court or the Canadian Court without 
submitting to the jurisdiction of the other court, nor shall participation in 
any joint hearing or any other activity be deemed a submission to the 
jurisdiction of either court. 


(b) Canadian Court.  Neither the filing of any pleading with the Canadian 
Court nor any other action in connection with the Canadian Case shall be 
construed as or constitute a submission to the jurisdiction of the U.S. 
Court for any purpose, nor be construed as having any effect on applicable 
choice of law for any issue or claim, whether in the Canadian Case, the 
U.S. Case, or otherwise. 


(c) U.S. Court.  Neither the filing of any pleading with the U.S. Court nor 
any other action in connection with the U.S. Case shall be construed as or 
constitute a submission to the jurisdiction of the Canadian Court for any 
purpose, nor be construed as having any effect on applicable choice of law 
for any issue or claim, whether in the U.S. Case, the Canadian Case, or 
otherwise.  


(d) Claimants.  Neither the filing of a proof of claim nor any other action in 
or in connection with the Case shall be construed as or constitute assent by 
any Derailment WD Claimant, Derailment PI Claimant or the Plan 
Proponent to determination by the Court of (i) any claim by any 
Derailment WD Claimant or Derailment PI Claimant against Non-Debtor 
Entities, or (ii) any motion to transfer or otherwise change the venue of 
any action against Non-Debtor Entities. 


11.15 Retained Jurisdiction.  The Court shall retain jurisdiction over the Case after the 
entry of the Confirmation Order for the following purposes: 


(a) to consider and approve any modification or revision of the Plan or the 
Confirmation Order, pursuant to Section 11.4; 


(b) to hear and determine Unresolved Claims and all applications filed by 
Professional Persons seeking compensation and reimbursement of expenses from the Estate for 
services rendered prior to the Effective Date; 
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(c) to hear and determine any and all other adversary proceedings, contested 
matters, or other actions pending in this Court or commenced thereafter by the Plan Fiduciary, or, 
pursuant to Section 5.1, by the Trustee; 


(d) to hear and determine any disputes arising under the Plan, the 
Confirmation Order or under any agreements or instruments regarding implementation of the 
Plan; 


(e) to grant extensions of any deadlines set forth in the Plan or the 
Confirmation Order as may be appropriate; and 


(f) to make such Orders as are necessary and appropriate to carry out and 
implement the provisions and intent of the Plan. 


 
Dated this 29th day of January, 2014. 


UNOFFICIAL COMMITTEE OF WRONGFUL 
DEATH CLAIMANTS, 
 
By its attorneys, 
 
/s/ George W. Kurr, Jr.     
George W. Kurr, Jr.  
GROSS, MINSKY & MOGUL, P.A. 
23 Water Street, Suite 400 
P. O. Box 917 
Bangor, ME 04402-0917 
Phone: (207) 942-4644 ext. 206 
gwkurr@grossminsky.com 
 
Daniel C. Cohn, pro hac vice 
Taruna Garg, pro hac vice 
MURTHA CULLINA LLP 
99 High Street, 20th Floor 
Boston, Massachusetts 02110 
Phone: (617) 457-4000 
Fax: (617) 482-3868   
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF MAINE 


 
 
In re: 
 
MONTREAL, MAINE & ATLANTIC 
RAILWAY, LTD., 
 
             Debtor. 


 


 
 


Bk. No. 13-10670 
Chapter 11 


 


 
ROBERT J. KEACH, solely in his capacity as 
the chapter 11 trustee for MONTREAL, 
MAINE & ATLANTIC RAILWAY, LTD., 
 
 Plaintiff  
  
                v.  
 
WORLD FUEL SERVICES CORPORATION,  
WORLD FUEL SERVICES, INC., 
WESTERN PETROLEUM COMPANY, 
WORLD FUEL SERVICES, CANADA, INC., 
AND PETROLEUM TRANSPORT 
SOLUTIONS, LLC,  
 
            Defendants. 


 


 
 
 
 
 
 


Adversary Proceeding No.   
  


 
COMPLAINT 


 
Robert J. Keach, solely in his capacity as the chapter 11 trustee of Montreal, Maine & 


Atlantic Railway, Ltd. (the “Trustee”), by and through his undersigned counsel, brings this 


Complaint asserting direct claims against Defendants World Fuel Services Corporation 


(“WFSC”), World Fuel Services, Inc. (“WFSI”), and Western Petroleum Company (“Western 


Petroleum”) (WFSC, WFSI, and Western Petroleum, collectively, “Defendants”).  The Trustee 


also brings this Complaint seeking disallowance of the Proofs of Claim filed by Defendants and 


by Defendant World Fuel Services Canada, Inc. (“WF Canada”) and Defendant Petroleum 
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Transport Solutions, LLC (“PTS”) (WF Canada, and PTS, collectively, the “Objection 


Defendants”).  In support of its Complaint, the Trustee avers as follows: 


Nature of the Action 


1. This action arises out of Defendants’ negligence in connection with the 


derailment of a freight train transporting seventy-two tank cars loaded with crude oil (the 


“Train”) in Lac-Mégantic, Quebec (Canada) on July 6, 2013 (the “Derailment”). 


2. Montreal, Maine & Atlantic Railway, Ltd. (“MMAR”) and its wholly-owned 


Canadian subsidiary, Montreal Maine & Atlantic Canada Co. (“MMA Canada”), operate an 


integrated, international shortline freight railroad system involving five hundred ten miles of 


track located in the States of Maine and Vermont, and the Canadian Province of Québec.  


3. MMAR and MMA Canada were the operators of the Train at the time of the 


Derailment.  


4. The Train’s cargo of crude oil, which was produced from the Bakken Formation 


in North Dakota, was owned by WFSI.  WFSI, along with WFCS and Western Petroleum, 


arranged for its transport by rail from New Town, North Dakota to an oil refinery in Saint John, 


New Brunswick (Canada). The tank cars carrying the cargo of crude oil were leased by Western 


Petroleum.  


5. Safe and prudent shipping practices, as well as governmental regulations in the 


United States and Canada, mandate that parties who offer for shipment certain types of products 


that are deemed to be hazardous -- which includes crude oil -- must properly classify, identify, 


label, and package the product so as to enable safe transport of such cargo. 


6. The shipping documents provided by Defendants identified the Train’s entire 


cargo of crude oil as a Class 3 flammable liquid having a high flash point -- the temperature at 
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which organic material gives off sufficient vapors to ignite -- and, hence, a low danger. 


7. These representations were false.  On the contrary, tests conducted after the 


Derailment have confirmed that the crude oil had a dangerously low flash point and was highly 


volatile. 


8. The tank cars that Defendants provided to MMAR for transport of their crude oil 


were all of the same model and design.  Defendants knew or should have known that, without 


reinforced shells, head shields, valves, and other exposed fittings, this type of tank car was prone 


to rupture upon derailment.  Further, Defendants knew or should have known that unless MMAR 


was properly advised of the correct classification of the hazardous nature of the crude oil, 


unreinforced tank cars were unsafe and unsuitable for the transport of such cargo. 


9. Had Defendants properly classified, identified, and labelled the Train’s crude oil 


cargo, MMAR could and would have taken steps that would have avoided the Derailment. 


10. The Derailment caused many of the Train’s tank cars to rupture.  Given its low 


flash point, the crude oil that leaked from the ruptured tank cars ignited, resulting in a number of 


concussive explosions and a massive, uncontrolled fire.   


11. The explosions and fire, in turn, resulted in the loss of forty-seven lives, the 


destruction of a substantial portion of downtown Lac-Mégantic, significant environmental 


damage, the disruption of local businesses, and the evacuation of many of Lac-Mégantic’s 


residents. 


12. The death and destruction arising out of the Derailment spawned numerous 


claims, suits, and proceedings against MMAR, including: (i) suits seeking damages for personal 


injury, wrongful death, and property damage; (ii) governmental proceedings seeking to recover 


the clean-up costs of environmental damage; and (iii) claims seeking indemnity and/or 
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contribution with respect to those claim, suits, and proceedings.  The damages resulting from the 


Derailment have been estimated to be in the hundreds of millions of dollars.    


13. These claims, suits, and proceedings, in turn, impelled MMAR to seek bankruptcy 


protection under chapter 11 of the Bankruptcy Code and have, effectively, destroyed MMAR’s 


business. 


14. Defendants owed a duty to the public at large and to MMAR specifically to take 


reasonable measures to avoid or mitigate the dangers associated with the transport of their crude 


oil and to exercise reasonable care to ensure that the Train could be operated in a safe manner to 


eliminate or reduce the risk of a derailment or minimize the damage that would result in the 


event of a derailment. 


15. Such duties included, but were not limited to, the duty: (i) to inform MMAR of 


the highly dangerous nature of the Train’s cargo by, among, other things, properly identifying, 


classifying, and labeling the crude oil as a highly flammable liquid so that MMAR could 


implement adequate safety procedures and protocols; and (ii) failing that, to provide safe and 


appropriate packaging for the crude oil cargo, including providing properly designed and 


reinforced tank cars that would have prevented or reduced the damages resulting from the 


Derailment. 


16. Defendants breached those duties, which has proximately caused MMAR to 


suffer substantial injuries.  MMAR’s injuries include, but are not limited, to: (i) the costs and 


expenses associated with being named in the numerous suits, actions, and proceedings in various 


jurisdictions, which arise out of the Derailment; (ii) actual or potential liability for the claims 


made against MMAR in such suits, actions, and proceedings; and (iii) the destruction of 


MMAR’s business operations. 
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17. By this action, MMAR seeks to recover damages from Defendants, jointly and 


severally and in an amount to be determined at trial, for those injuries. 


Jurisdiction and Venue 


18. This Court has jurisdiction over this Adversary Proceeding pursuant to 28 U.S.C. 


§§ 157 and 1334(b).  


19. Venue is proper in this District pursuant to 28 U.S.C. §§ 1408 and 1409.  


20. This is a core proceeding as defined in 28 U.S.C. § 157(b)(2). This Adversary 


Proceeding is a core matter over which the Court may, consistent with the United States 


Constitution, exercise the judicial power of the United States of America.    


Parties 


21. The Trustee was appointed MMAR’s bankruptcy trustee pursuant to 11 U.S.C. § 


1163 on August 21, 2013, and has, since that date, continued to function as the Court-supervised 


fiduciary of MMAR.  MMAR, the debtor and debtor in possession in this chapter 11 case, is a 


corporation organized and existing under the laws of the State of Delaware, with its principal 


place of business located in Hermon, Maine.  MMAR is the parent company of MMA Canada, a 


company formed and existing as an unlimited liability company under the law of the Canadian 


Province of Nova Scotia law, and is or may be liable for the debts and obligations of MMA 


Canada.   


22. Upon information and belief, Defendant WFSC is a corporation organized and 


existing under the laws of the State of Florida, with its principal place of business located in 


Miami, Florida. 


23. Upon information and belief, Defendant WFSI is a corporation organized and 


existing under the laws of the State of Florida, with its principal place of business located in 
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Miami, Florida. 


24. Upon information and belief, Defendant Western Petroleum is a corporation 


organized and existing under the laws of the State of Minnesota, with its principal place of 


business located in Wayzata, Minnesota. 


25. Upon information and belief, Defendant WF Canada is a corporation organized 


and existing under the laws of British Columbia (Canada), with its principal place of business 


located in Miami, Florida. 


26. Upon information and belief, Defendant PTS is a limited liability company 


organized and existing under the laws of the State of Minnesota, with its principal place of 


business located in Eden Prairie, Minnesota.   


Background 


A. Crude Oil Extracted From The Bakken Formation Is Known Within The Petroleum 
Industry To Be Potentially More Volatile Than Other North American Crude Oil   
  
27. Crude oil is the term for “unprocessed” oil, which exists under the earth’s surface.   


28. Crude oil, also known as petroleum, is a fossil fuel, inasmuch as it is produced 


naturally from decaying plants and animals living in ancient seas millions of years ago.  Crude 


oil varies in color, from clear to tar-black, and in viscosity, from watery to almost solid. 


29. Crude oil has little commercial utility in its natural state.  Petroleum refining is 


the means by which crude oil is processed and refined to produce other valuable products such as 


gasoline, diesel fuel, and heating oils. 


30. The “Bakken Formation” is a sub-surface rock formation covering approximately 


two hundred thousand square miles in the States of Montana and North Dakota, as well as the 


Canadian Provinces of Saskatchewan and Manitoba. 


31. The Bakken Formation contains one of the largest reserve of crude oil ever 
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discovered in North America.  


32. Crude oil has been extracted from the Bakken Formation for more than sixty 


years; however, production was historically limited due to the difficulty in extracting the oil and 


the accompanying expense. 


33. In recent years, however, advancements in drilling technology and hydraulic 


fracking -- the process of fracturing subsurface rock formations through high pressure injection 


of water, sand, and/or chemicals -- has greatly increased the volume of crude oil extracted from 


the Bakken Formation. 


34. Production of crude oil from the Bakken Formation in North Dakota has risen 


from less than three thousand barrels per day in 2005 to up to approximately one million barrels 


per day (or more) today. 


35. Prior to the boom in oil production from the Bakken Formation, North American 


crude oil had historically been known to have a high enough flash point that it did not present 


high risk of spontaneous ignition. 


36. However, crude oil extracted from the Bakken Formation has become known to 


the petroleum industry to be of a different character.  Much of the crude oil extracted from wells 


in the Bakken Formation includes other materials, including volatile vapors, gases, and liquids 


such as propane, butane, and natural gasoline.  These vapors, gasses, and liquids are often 


explosive and can self-ignite at low ambient temperatures. 


B. Unreinforced DOT-111 Tank Cars Are Known Within The Petroleum Industry To 
Be Prone To Rupture Upon Derailment        
 
37. There are no petroleum refineries located in or around the State of North Dakota, 


nor is there a pipeline system to transport crude oil extracted from the Bakken Formation in 


North Dakota to oil refineries.  Such transportation is accomplished almost entirely by rail. 
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38. Crude oil is transported along railways in what are known as tank cars.  


39. For more than two decades, one of the most common types of tank cars used to 


transport hazardous liquids, including crude oil, throughout North America has been the DOT-


111 (“DOT-111”).   The Defendants knew, or should have known, about the risks associated 


with the use of DOT-111s.  


40. For many years preceding the Derailment, government safety regulators and the 


media have documented and reported that DOT-111 tank cars were prone to tear or rupture upon 


a collision and/or derailment, which could potentially spill their cargo.  


41. During this time, the petroleum industry has been aware that the risk of DOT-111 


tank car ruptures could be eliminated or reduced by implementing certain design changes, such 


as reinforced shells, head shields, valves, and other exposed fittings.  Moreover, since 2011, 


governmental regulations require that all newly-manufactured DOT-111 tank cars contain design 


changes of this type so as to eliminate or reduce the risk of rupture in the case of a collision 


and/or derailment. 


42. Cargo volatility is an important consideration in determining rail car selection as 


well as applicable safety procedures and protocols to be implemented with respect to any 


shipment of hazardous material. 


43. Prudent and safe shipping practices dictate that hazardous flammable liquids that 


are explosive and capable of self-igniting at low ambient temperatures should not be transported 


in a train including DOT-111 tank cars that do not have reinforced shells, heads shields, valves, 


and other exposed fittings, unless the train operator is able to implement enhanced safety 


procedures and protocols to prevent or minimize the risk of derailment. 


44. Prudent and safe shipping practices further dictate that, unless a train’s operator is 
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made aware that the train’s cargo contains hazardous, flammable liquids that are explosive and 


capable of self-igniting at low ambient temperatures and is, therefore, able to implement 


enhanced safety procedures and protocols to prevent or minimize the risk of derailment, such 


cargo should not be transported in a train including DOT-111 tank cars that do not have 


reinforced shells, head shields, valves, and other exposed fittings. 


C. Proper Classification And Identification Of Crude Oil Is Essential For Safe 
Transportation By Rail           
 
45. A party offering a hazardous material for shipment in the United States or Canada 


has the duty, among others: (i) to properly identify and classify all hazardous materials related to 


the shipment; (ii) to determine which hazard class or classes characterize the hazard(s) associated 


with the material; (iii) to assign each material to a packing group, if applicable; and (iv) to ensure 


that the hazardous material is transported in appropriate packaging. 


46. There are nine recognized classes of hazardous substances in the United States 


and Canada.  These classes define the type of risk a hazardous material may pose.  


47. Crude Oil falls within “Hazard Class 3 – Flammable Liquids.” 


48. The packing groups applicable to a particular hazard class indicate the degree of 


risk a hazardous material may pose in transport in relation to other materials within that hazard 


class.  


49. There are three packing groups applicable to Class 3 Hazardous Materials: 


Packing Group I, indicating high danger, Packing Group II, indicating moderate danger, and 


Packing Group III, indicating low danger.   


50. Classification within these packing groups is determined by the material’s flash 


point and initial boiling point, as follows: 
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Packing 
Group 


Flash Point Initial Boiling Point 


I  ≤ 35°C (95°F) 
II ≤ 23°C (73°F) > 35°C (95°F) 
III ≥ 23°C (73°F) but ≤ 


60.5°C (141°F) 
> 35°C (95°F) 


 
 


51. Prudent and safe shipping practices dictate that, in order to properly classify and 


identify a particular shipment of crude oil, its properties must be determined.  These properties 


include, but are not limited to, its flash point, corrosivity, specific gravity at loading and 


reference temperatures, as well as the presence and concentration of other compounds. 


52. This information concerning a particular shipment of crude oil is also necessary 


to: (i) select the proper tank car packaging; (ii) ensure that the proper tank car outage -- the “head 


space” or amount of unfilled space in the tank car -- is maintained; and (iii) devise and 


implement appropriate transportation safety procedures and protocols. 


53.     The flash point and initial boiling point of crude oil can vary greatly.    


Depending upon these and other properties, a particular shipment of crude oil can fall into 


Packing Group I, II, or III. 


Facts 


A. Defendants Obtained Crude Oil From The North Dakota Bakken Formation, 
Arranged For Its Shipment To Saint John, New Brunswick (Canada), And Falsely 
Assigned It A Packing Group III Designation, Indicating A Low Danger   
 
54. On or about June 29, 2013, Defendants obtained and offered for shipment a 


supply of crude oil from New Town, North Dakota to Saint John, New Brunswick (Canada). 


55. The crude oil product was obtained from eleven different suppliers from a number 


of wells located within the North Dakota Bakken Formation. 


56. This crude oil product had been transported by trucks over highways from several 
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supplier facilities, where it was “transloaded” -- the process of transferring a shipment from one 


mode of transportation to another -- into rail tank cars.  Each rail tank car was filled from 


approximately three truck loads. 


57. This process of transloading resulted in the tank cars holding a blend of crude oil 


from a variety of sources. 


58. The information contained in material safety data sheets (“MSDS”) provided by 


the suppliers of this crude oil varied widely and was, at times, contradictory.   


59. While all of these MSDSs identified the product as a Class 3 – Flammable Liquid, 


some MSDSs designated their shipment as Packing Group I, some MSDSs designated their 


shipment as Packing Group II, and some MSDSs designated their shipment as Packing Group III.  


Two MSDSs indicated that it was necessary to “determine flash point to accurately classify 


packing group.” 


60. The shipping documents from the trucks that delivered this crude oil to the rail 


loading facility assigned the product a Packing Group II – Moderate Danger designation. 


61. Notwithstanding the varied and sometimes conflicting product classification and 


identification designations provided by the suppliers and delivery trucks, Defendants classified 


and identified the entire seventy-two tank car shipment of crude oil on the bill of lading as 


Petroleum Crude Oil, UN1267, Class 3, Packing Group III, indicating a high flash point and 


initial boiling point and, hence, a low danger.     


62. Defendants conducted either no investigation and analysis, or a faulty 


investigation and analysis, to determine the properties of their shipment of crude oil.  


63. Defendants’ shipment of crude oil was loaded into a number of DOT-111 tank 


cars that had been manufactured prior to 2011, the year in which government regulations 
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mandated that all newly-manufactured DOT-111 tank cars contain enhanced resistance against 


rupture.  Upon information and belief, these cars had not been retrofitted with reinforced shells, 


head shields, valves, or other exposed fittings and were, therefore, subject to a high risk of 


rupture in the event of a collision or derailment. 


64. Defendants arranged for the shipment of the tank cars from the New Town, North 


Dakota intermodal transloading facility to Cote Saint-Luc, outside Montreal, Quebec (Canada), 


via the Canadian Pacific Railway Company (“CPR”), and from there to Saint John, New 


Brunswick (Canada) via MMAR. 


65. The bill of lading provided by Defendants for this shipment identified World 


Petroleum as the shipper and WFSC as the party to be billed.  WSFI claims to have held title to 


the crude oil and to have been the party actually billed for the shipment by CPR. 


B. MMAR’s Receipt Of Defendants’ Crude Oil Shipment And The Derailment 


66. The Train departed from the New Town, North Dakota intermodal facility on or 


about June 29, 2013. 


67. The Train was comprised of the seventy-two DOT-111 tank cars and one box car, 


which were provided by Defendants, and several CPR locomotives. 


68. CPR transported the Train to CPR’s rail yard in Cote Saint-Luc, Quebec 


(Canada).    


69. On or about July 5, 2013, CPR transferred the seventy-two DOT-111 tank cars 


and box car to MMAR.   


70. Applicable Canadian law and/or regulations, as well as the joint rate agreement 


between MMAR and CPR, required that MMAR accept Defendants’ rail cars and cargo and 


transport it through to its intended destination.    
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71. MMAR connected one of its locomotives at the head end of the Train, followed 


by a VB remote control car, followed by four additional locomotives, followed by the seventy-


two DOT-111 tank cars. 


72. MMAR then commenced the second leg of the Train’s transport toward its 


ultimate destination -- the Irving Oil refinery in Saint John, New Brunswick (Canada).  


73. MMAR had no knowledge concerning the properties of the crude oil contained in 


the Train’s DOT-111 tank cars beyond what was contained on the Waybill provided by CPR: 


Petroleum Crude Oil, UN1267, Class 3, Packing Group III, indicating a high flash point and 


initial boiling point and, hence, a low danger. 


74. Had Defendants made MMAR aware that their crude oil cargo was, in fact, a 


Packing Group I or II hazardous substance, MMAR would have implemented safety procedures 


and protocols that would have prevented the Derailment.  Among other things, these procedures 


and protocols would have required that the Train never be left unattended, always be parked on a 


blocked, side track, and never be parked on a main track.  


75. Shortly before midnight on July 5, 2013, MMAR parked and secured the Train on 


its main track near the town of Nantes, Quebec (Canada) and left it unattended.  The main track 


at this location had a slight descending grade of approximately 1.2%. 


76. At or around 1:00 a.m. on July 6, 2013, the unattended Train started to move 


downgrade. 


77. The Train gathered speed as it rolled uncontrolled down the descending grade 


toward the town of Lac-Mégantic. 


78. Sixty-three of the DOT-111 tank cars and the single box car ultimately derailed 


near the town center of Lac-Mégantic.  
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79. Many of the DOT-111 tank cars ruptured upon derailment, releasing their 


contents of crude oil. 


80. The released crude oil ignited upon release, resulting in a number of massive 


explosions and an accompanying large pool fire that burned for several days. 


81. As many as forty-seven people were killed and additional people may have 


suffered injuries as a result of the explosions and fire. 


82. The town center of Lac-Mégantic sustained extensive damage from the explosions 


and fire. 


83. The air, soil, and water in and around the site of the Derailment also sustained 


significant contamination from the spilled crude oil and the resulting fires. 


C. The Derailment Forced MMAR To Seek Bankruptcy Protection And Resulted In 
MMAR Being Joined In And Facing Potential Liability In A Number Of Civil And 
Administrative Actions And Proceedings, Which Has Destroyed MMAR’s Business  
 
84. At the time of the Derailment, MMAR was a going-concern business, which had 


recently experienced substantial growth in both revenues and profits. 


85. Prior to the Derailment, MMAR reasonably projected that it would continue to 


experience growth in both revenues and profitability into the future. 


86. Instead, the Derailment precipitated the MMAR’s chapter 11 filing. 


87. As a result of the Derailment, MMAR’s business was effectively destroyed.  The 


Trustee has received Court approval to sell substantially all of MMAR’s assets, and the Trustee 


reasonably expects to liquidate the remaining assets.   At the conclusion of that liquidation, 


MMAR will not have any operating business, let alone a profitable operating businesses.   


88. Following the Derailment, MMAR was named as a defendant in a number of civil 


actions brought by the representatives and administrators of the estates of deceased victims of the 
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Derailment in the Circuit Court of Cook County, Illinois (the “Illinois Cases”). 


89. MMAR has incurred and will continue to incur substantial costs and expenses in 


defending against the claims made in the Illinois Cases. 


90. MMAR faces the risk of significant liabilities with respect to the claims made in 


the Illinois Cases. 


91. MMAR and MMA Canada have been named as a respondents in a class action 


petition brought by representatives and administrators of the estates of deceased victims of the 


Derailment in the Superior Court of the Province of Quebec (Canada), District of Mégantic (the 


“Canadian Class Action”). 


92. MMAR has incurred and will continue to incur substantial costs and expenses in 


defending against the claims made in the Canadian Class Action. 


93. MMAR faces the risk of significant liabilities with respect to the claims made in 


the Canadian Class Action. 


94. MMAR and MMA Canada have been named as respondents by the government of 


Quebec (Canada) in Orders 628 and 628-A, issued under §114.1 of the provincial Environment 


Quality Act, c.Q-2, which seek to hold MMAR and MMA Canada responsible for the costs of 


cleanup and remediation of the environmental damage caused by the Derailment (the “Clean-Up 


Proceeding”). 


95. MMAR has incurred and will continue to incur substantial costs and expenses in 


defending against the claims made in the Clean-Up Proceeding. 


96. MMAR faces the risk of significant liabilities with respect to the Clean-Up 


Proceeding. 
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COUNT I 
(Negligence) 


 
97.  The Trustee repeats and realleges, as if set forth at length herein, each and every 


allegation of paragraphs 1 through 96 of this Complaint. 


98. Defendants owed a duty to MMAR and to the public at large to operate their 


businesses in a safe manner, to take reasonable measures to avoid or mitigate the dangers 


associated with the transportation of their crude oil cargo, and to exercise reasonable care to 


ensure that MMAR could operate the Train in a safe manner and thereby prevent a derailment or 


minimize the damage that would result in the event of a derailment. 


99. Such duties included, but were not limited to, the duty: (i) to inform MMAR of 


the highly dangerous nature of the Train’s cargo by, among, other things, properly identifying, 


classifying, and labeling the crude oil as a highly flammable liquid with high danger; and (ii) 


failing that, to provide safe and appropriate packaging for the crude oil cargo, including 


providing properly designed and reinforced tank cars and/or other buffer rail cars that would 


have prevented the Derailment or reduced the damages resulting therefrom. 


100. Defendants breached those duties by their wrongful acts and/or omissions. 


101. Defendants breaches of those duties include, but are not limited to, the following:  


a. Despite their knowledge that crude oil produced from the Bakken 


Formation is often explosive and can self-ignite at low ambient 


temperatures, Defendants failed to conduct any investigation and analysis, 


or conducted a flawed investigation and analysis, of the crude oil cargo to 


enable Defendants to properly classify, identify, label, and package their 


shipment of crude oil.  


b. Despite their knowledge that the tank cars carrying their shipment of crude 
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oil contained a mixture of crude oil from eleven different suppliers, 


Defendants failed to conduct any investigation and analysis, or conducted 


a flawed investigation and analysis, of the crude oil cargo to enable 


Defendants to properly classify, identify, label, and package their 


shipment of crude oil.  


c. Despite their knowledge that the crude oil suppliers and delivery trucks 


from whom Defendants had obtained the crude oil had provided 


conflicting product classification and identification designations for the 


crude oil -- including a number of MSDSs that had assigned Packing 


Group I, indicating high danger and Packing Group II, indicating moderate 


danger designations and two that had indicated it was necessary to 


determine the crude oil’s flash point to accurately classify the packing 


group -- Defendants assigned the entire crude oil shipment a Packing 


Group III designation, indicating a high flash point and initial boiling 


point and, hence, a low danger. 


d. Defendants falsely assigned their entire shipment of crude oil a Packing 


Group III designation, when, in fact, it should have been assigned a 


Packing Group II or I designation.  


e. Despite their awareness of the well-known rupture risk of the DOT-111 


tank cars, Defendants provided to MMAR used DOT-111 tank cars, which 


had not been retrofitted to properly and safely transport such flammable 


petroleum products, without providing MMAR with the proper 


classification and identification of the crude oil cargo that would have 


Case 14-01001    Doc 1    Filed 01/30/14    Entered 01/30/14 12:24:55    Desc Main
 Document      Page 17 of 19







18 
 


enabled MMAR to implement appropriate safety procedures and 


protocols. 


102. But for Defendants’ negligent and careless acts and omissions, MMAR would 


have taken steps that would have prevented the Derailment and its resulting injury to MMAR 


and others. 


103. As a direct and proximate result of one or more of the above negligent acts and/or 


omissions of Defendants, MMAR suffered injuries arising out of the Derailment. 


104. MMAR’s injuries that were proximately caused by Defendants include: (i) 


incurring substantial costs and expenses in defending against the claims made in the Illinois 


Cases, the Canadian Class Action, and the Clean-Up Proceeding; (ii) the risk of significant 


liabilities with respect to the Illinois Cases, the Canadian Class Action, and the Clean-Up 


Proceeding; and (iii) the destruction of its business. 


COUNT II 
(Disallowance of Claims) 


 
105. The Trustee repeats and realleges, as if set forth at length herein, each and every 


allegation of paragraphs 1 through 104 of this Complaint. 


106. Upon information and belief, WF Canada and PTS are affiliates of, or are 


affiliated with, Defendants.   


107. The Objection Defendants, PTS, and WF Canada, have each filed a proof of claim 


(“POC”) in MMAR’s chapter 11 case:  PTS filed POC No. 28 and WF Canada filed POC No. 


30.    


108. Additionally, WFSI filed a proof of claim, POC No. 32; WFSC filed a proof of 


claim, POC No. 31; and WPC filed a proof of claim, POC No. 29.     


109. These POCs, Nos. 28, 29, 30, 31, and 32, are referred to in this Complaint as the 
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“World Fuel POCs.”     


110. MMAR is not liable to the Defendants or the Objection Defendants for any 


amount, whether based on subrogation, indemnification, contribution, reimbursement, or 


otherwise.    Liability for the claims set forth in the World Fuel POCs is denied based on the 


Defendants’ actions or inactions, as described in the preceding paragraphs of this Complaint.   


Alternatively, the amount owed by the Defendants to MMAR vastly exceeds the amount, if any, 


that MMAR owes to the Defendants.   


111. The claims described in the World Fuel POCs are unenforceable and should be 


disallowed pursuant to 11 U.S.C. § 502(a)(1).   


WHEREFORE, Robert J. Keach, in his capacity as the trustee of Montreal, Maine & 


Atlantic Railway, Ltd., respectfully requests that this Court: (i) enter judgment in favor of the 


bankruptcy estate and against Defendants World Fuel Services Corporation, World Fuel 


Services, Inc., and Western Petroleum Company, jointly and severally, in an amount to be 


determined at trial; and (ii) disallow and expunge the World Fuel POCs in their entirety, pursuant 


to 11 U.S.C. § 502(a)(1) 


Dated:  January 30, 2014 ROBERT J. KEACH, solely in his capacity 
as the chapter 11 trustee of Montreal, Maine 
& Atlantic Railway, Ltd.   
       
 
/s/ Michael A. Fagone     


      Paul McDonald 
Michael A. Fagone 
BERNSTEIN SHUR 


      100 Middle Street 
      P.O. Box 9729 
      Portland, ME 04104-5029 
       (207) 774-1200 (telephone) 
      (207) 774-1127 (facsimile) 


pmcdonald@bernsteinshur.com 
      mfagone@bernsteinshur.com 
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