SUPERIOR COURT

CANADA (Commercial Division)
PROVINCE OF QUEBEC (Sitting as a court designated pursuant to the
DISTRICT OF SAINT-FRANCOIS Companies’ Creditors Arrangement Act, R.S.C.

N°:  450-11-000167-134 C. C-36, as amended)

IN THE MATTER OF THE PLAN OF
COMPROMISE OR ARRANGEMENT OF:

MONTREAL, MAINE & ATLANTIC
CANADA CO. (MONTREAL, MAINE &

ATLANTIQUE CANADA CIE)
Debtor-Petitioner

-and-

RICHTER ADVISORY GROUP INC.
(RICHTER GROUPE CONSEIL INC.)

Monitor

AFFIDAVIT OF ROBERT J. KEACH, ESQ. AS CHAPTER 11 TRUSTEE

I, the undersigned, Robert J. Keach, Esq., carrying on business at 100 Middle St, Portland, ME

04101, United States, solemnly declare the following:

1. I am the chapter 11 trustee (the “Trustee”) in the chapter 11 case (the “Chapter 11

Case™) of Montreal Maine & Atlantic Railway, Ltd. (“MMA”), Bankruptcy Case No. 13-10670.
MMA is the parent company of the Debtor in this proceeding under the CCAA (“MMA
Canada”).

2. I am a shareholder at Bernstein, Shur, Sawyer & Nelson, Portland, Maine
(“BSSN™). I am a Fellow of the American College of Bankruptcy and a Past President (2009-

2010) of the American Bankruptcy Institute (“ABI”). I have appeared as a panelist on national



bankruptcy, lender liability and creditors rights programs, and am the author of several articles on
bankruptcy and creditors' rights appearing in the ABI Law Review, Commercial Law Journal and
ABI Journal, among other publications. I am a contributing author to Collier Guide to Chapter 11:
Key Topics and Selected Industries (2011 Ed.). 1 have been recognized as a “Star Individual” in
Corporate M&A/Bankruptcy in Chambers USA, in Best Lawyers in America (Fifteen-Year
Certificate), and by New England Super Lawyers (Bankruptcy and Top 100 Lawyers in New
England regardless of specialty). I am also certified in Business Bankruptcy by the American
Board of Certification.

3. This affidavit is submitted in connection with the Trustee’s opposition to the
Cross-Motion of the Class Action Plaintiffs For an Order Approving a Process to Solicit Claims

and for the Establishment of a Claims Bar Date (the “Cross Motion™) and in response to the letter

to the Court dated January 30, 2014 by Mr. Daniel E. Larochelle (the “Larochelle Letter”). The
Affidavit sets forth my opinion on various points of U.S. law and sets forth certain facts
regarding the Chapter 11 Case of MMA.

4, All facts set forth herein are based on my personal knowledge, on information
supplied to me by the professionals I have retained in the Chapter 11 Case, including, but not
limited to, information supplied to me by my counsel, BSSN, on my review of relevant
documents, or on my opinion based upon my experience and knowledge of MMA’s operations
and assets. If I were called to testify, I could and would testify competently to the facts set forth
herein, and regarding my opinion of relevant U.S. law, as both a fact and expert witness.

A. The XL Liability Policy is Claimed as Property of the Chapter 11 Estate,

5. Among the assets of the Chapter 11 estate of MMA is the liability policy issued

by XL Insurance Company, Ltd., a copy of which is attached hereto as Exhibit A (the “XL



Liability Policy”). (The XL Liability Policy is central to the proposed plan referred to in the

Larochelle Letter and, therefore, the Cross Motion.) MMA is a named insured under the X1,
Liability Policy. As shown on Exhibit B, the XL, Liability Policy is listed as an asset on the
Schedule of the Assets filed in the Chapter 11 Case. Under the terms of the XL Liability Policy,
any settlement requires MMA’s consent. Under controlling law in the First Circuit, the circuit in
which the Chapter 11 Case is pending, both the XL Liability Policy and the proceeds of the XL
Liability Policy are unquestionably property of the MMA bankruptcy estate pursuant to 11

U.S.C. § 541 (Bankruptcy Code § 541). Tringali v. Hathaway Machinery Company, 796 F.2d

553, 560-561 (1* Cir. 1986) (holding that both liability policy and proceeds thereof are property
of chapter 11 estate even if proceeds of policy can only be paid to tort plaintiffs or third parties);

In re Mahoney Hawkes, LLP., 289 B.R. 285, 295 (Bankr. D. Mass. 2002) (liability policy; court

follows Tringali and “hold[s] that the proceeds of the Policy are property of the estate.”); In re

Focus Capital, Inc., 2014 WL 117314 at *7-9 (Bankr. D.N.H., Jan. 10, 2014) (follows Tringali

with respect to errors and omissions policy and holds that “the Policy and its proceeds are part of
the bankruptcy estate.”).

As the Mahoney Hawkes, LLP court stated

There is only one insurer in this case. Although the Debtor
represented that it has not filed objections to claims, the total of the
claims listed in the Claims Register Report vastly exceeds the
payment offer by CNA. The Policy is a liability policy. These
facts, in essence, are not different from those in Tringali. Contrary
to the assertion of the Committee, under these facts the First
Circuit held that the proceeds of a liability policy are estate
property. 796 F. 2d at 560. I am constrained to following Tringali
and hold that the proceeds of the Policy are property of the estate.



289 B.R. at 295. The Focus Capital court, referring to both Tringali and another case decided

within the First Circuit, In re CyberMedica, Inc., 280 B.R. 12, 16 (Bankr. D. Mass. 2002),

elaborated on this point and the important policies behind the Tringali holding:

Applying the Cybermedica test to the facts of this case leads to a
straightforward result. The majority of the claims against the
Debtor’s estate, at this stage, appear to implicate the coverage in
the Policy. These claims relate to losses suffered by claimants
availing themselves of the Debtor’s investment advisory services.
Indeed, the Debtor established a separate bar date specifically to
ensure that this type of creditor would be able to file a claim that
would be covered under the Policy.

The Policy, on its face, has the potential to provide coverage to this

very type of claim, The Policy provides direct liability coverage to

the Debtor for wrongful acts committed while acting as an

investment advisor. Without the Policy proceeds, the estate will

have little or nothing to pay these claims. The estate is worth more ———
with the Policy and its proceeds than without.

The [tort plaintiffs] argue that because they and not the Debtor
would receive the insurance proceeds, that the Debtor has no
equitable or legal interest in the insurance proceeds. This
argument ignores the economic benefit the Policy provides to the
estate. The Debtor paid the premiums on the Policy to guard itself
against these types of claims. The Policy proceeds benefit the
Debtor by covering claims it would otherwise be responsible to
pay from other funds. The Policy thus provides a direct and
substantial benefit to the estate and increases its value. Indeed,
without the Policy proceeds the Debtor would have little or nothing
to pay its debts. '

Accordingly, the Policy and its proceeds are part of the bankruptcy
estate.

2014 WL 117314 at *§ - *9.

6. The Larochelle Letter and the Cross Motion, to the extent they suggest that the
proceeds of the XL Liability Policy can be quickly distributed solely in the CCAA proceedings,
ignore the fact that such proceeds are claimed to be property of the MMA bankruptcy estate.

The Larochelle letter and the Cross Motion also ignore the fact that several parties other than



victims of the Derailment (as defined below) are named insureds under the XL Liability Policy
or claim to have direct rights to the proceeds of the policy. The plan suggested in the Larochelle
Letter ignores those claims and the claimed contractual and/or property rights of those parties, as
detailed below. Disposition of the proceeds of the XL Liability Policy requires, in my opinioﬁ, a
coordinated, cross-border plan, filed in both the CCAA case and the Chapter 11 Case, negotiated
among various constituencies in each case, and adjudicated in accordance with the Cross Border
Protocol.
B. The Section 157(b)(5) Proceedings in the United States District Court for the
District of Maine and Claims of Non-Debtor Co-Defendants Against XL
Liability Policy and Proceeds.
7. 28 U.S.C. § 157(b)(5) provides that:
The district court shall order that personal injury tort and wrongful death claims
shall be tried in the district court in which the bankruptcy case is pending, or in
the district court in the district in which the claim arose, as determined by the
district court in which the bankruptcy case is pending.
As one circuit court noted: “The purpose of Section 157(b)(5) is ‘to centralize the administration

of the estate and to eliminate the ‘municipality of forums for the adjudication of parts of a

bankruptcy case.”” A.H. Robins Co. v. Piccinin, 788 F.2d 994, 1011 (4" Cir. 1986) cert denied.

479 U.S. 876, 107 S. Ct. 251,93 L. Ed. 2d 177 (1986).
8. 28 U.S.C. § 1334(b), the basic jurisdictional provision for U.S. bankruptcy courts,
provides that:
Except as provided in subsection (€)(2) and notwithstanding, any Act of Congress
that confers exclusive jurisdiction on a court or courts other than the district
courts, the district courts shall have original but not exclusive jurisdiction of all
civil proceedings arising under title 11, or arising in or related to cases under title

11 (emphasis supplied).

9. A true and correct copy of the decision rendered in In re New England

Compounding Pharmacy, Inc. Products Liability Litigation, 496 B.R. 256 (D. Mass. 2013) is




attached hereto as Exhibit C; this decision addresses the two sections of title 28 of the United
States Code cited above, and prO\;ides for a transfer of wrongful death and personal injury claims
under section 157(b)(5).

10. On July 6, 2013, one of MMA’s eastbound trains derailed in Lac-Mégantic,
Québec (the “Derailment™), resulting in various explosions and fires, as well as other damages,
causing forty-seven (47) deaths.

11.  Between July 22, 2013 and August 14, 2013, the representatives and
administrators of the estates of some of the deceased victims of the Derailment commenced civil

actions against MMA and various other defendants (the “Non-Debtor Defendants™) in the Circuit

Court of Cook County, Illinois (the “Circuit Court”). The Circuit Court is part of the Illinois
state court system.
12, On August 29, 2013, all twenty of these civil actions were removed to the United

States District Court for the Northern District of Illinois (the “Illinois District Court™). The

removal of these cases was effectuated pursuant to 28 U.S.C. §§ 1331, 1332, 1334(b), 1441,
1446, and 1452.

13.  On September 8, 2013, one of the civil actions was voluntary dismissed by the
plaintiff. On September 9, each of the plaintiffs in the remaining cases voluntarily dismissed,
without prejudice, MMA as a defendant.

‘14.  As of September 10, 2013, nineteen of the twenty cases originally commenced in
the Circuit Court and later removed to the Illinois District Court remained pending in that court
(the “PITWD Cases”).

15.  On September 11, 2013, the Trustee filed a motion pursuant to 28 US.C. §

157(b)(5) (the “Section 157(b)(5) Motion”) requesting that the United States District Court for




the District of Maine (the “Maine District Court”) transfer the PITWD Cases to Maine, the

district where the Chapter 11 Case was pending. Western Petroleum Corporation and Petroleum
Transport Services, Inc., two Non-Debtor Defendants, also filed a transfer motion under 28
U.S.C. § 157(b)(5). The plaintiffs in the PITWD Cases filed a response objecting to the Section
157(b)(5) motion. Other Non-Debtor Defendants filed pleadings in support of the Section
157(b)(5) Motion.

16. On September 12, 2013, one of the PITWD Cases was remanded back to the
Circuit Court. Accordingly, eighteen PITWD Cases remained pending in the Illinois District
Court.

17.  On September 18, 2013, a plaintiff in one the PITWD Cases pending in the
Illinois District Court moved for an order remanding his action back to the Circuit Court.
Accordingly, on September 23, 2013, the Trustee filed a Motion for Order (I) Staying Ruling on
Abstention or Remand and (II) Granting Leave to Intervene for a Limited Purpose (the

“Trustee’s Stay Motion™) in this civil action requesting the Illinois District Court to defer any

ruling on remand or abstention until the Maine District Court ruled on the Section 157(b)(5)
Motion. The plaintiff objected to the Trustee’s Stay Motion. Similar remand motions were filed
in the other PITWD Cases. Also on September 18, 2013, the Illinois District Court reassigned
all of the PITWD Cases pending before various judges to one judge, United States District Judge
Bucklo.

18.  The Illinois District Court took under advisement the various motions for remand
and the Trustee’s Stay Motion.

19. On October 18, 2013, the plaintiffs in the PITWD Cases filed a motion to stay the

Section 157(b)(5) Motion (the “Wrongful Death Claimants’ Stay Motion”) requesting that the




Maine District Court stay further action on the Section 157(b)(5) Motion until the Illinois District
Court ruled on the pending motions before that court. The Trustee opposed this motion. The
Maine District Court reserved ruling on the Wrongful Death Claimants’ Stay Motion on
November 4, 2013.

20. On November 20, 2013, the Illinois District Court stayed the rulings on the
remand motions in the PITWD Cases until after the Maine District Court decided the Section
157(b)(5) Motion.

21.  On January 31, 2014, the Maine District Court held oral arguments regarding the
Section 157(b)(5) Motion and response thereto, and the Wrongful Death Claimants’ Stay Motion
and response thereto, ultimately taking the matters under advisement. As of the date of this
affidavit, the Maine District Court has not rendered a decision.

22.  Among the reasons why the PITWD Cases are claimed to be related to the
Chapter 11 Case and therefore within the Maine District Court’s and bankruptcy court’s
jurisdiction, and therefore should be transferred to Maine under § 157(b)(5), is that some of the
Non-Debtor Defendants are also named insureds under the XL, Liability Policy. Specifically,
Edward Burkhardt, certain Rail World entities and CIT Group, Inc. (“CIT”), all Non-Debtor
Defendants, are, or claim to be, named insureds under the XL Liability Policy.

23. Rail World, Inc. is affiliated with MMA, and Edward Burkhardt is a former
member of MMA’s board of directors and a shareholder of the holding company that is the
ultimate corporate parent of MMA. Rail World and Mr. Burkhardt are Non-Debtor Defendants,
and the plaintiffs in the PITWD cases have argued that they are central defendants in the cases.
Rail World asserts that it has rights against MMA under indemnification provisions in a

management agreement. See Exhibit D attached (excerpt of Management Agreement between



Rail World and MMA). Mr. Burkhardt also asserts that he has automatic indemnity rights under
the MMA governance documents. See Exhibit E attached (excerpt of MMA’s by-laws).
Counsel to Rail World and Mr, Burkhardt filed the letter attached hereto as Exhibit F with the
Maine District Court to establish their status as named insureds under the XL Liability Policy.

24, Another Non-Debtor Defendant, CIT, has stated that it will seek to satisfy any
judgment against it from the proceeds of the XL Liability Policy. CIT filed the pleading attached
~ as Exhibit G, among others, with the Maine District Court. If CIT is liable to the plaintiffs in
the PITWD Cases, and if CIT is entitled to indemnification from MMA’s estate, CIT contends
that it has a lien upon or property rights in the XL Liability Policy and its proceeds.

C. The Terms of the Ad Hoc Group Plan in the Chapter 11 Case

25.  OnJanuary 29, 2014, the “Unofficial Committee of Wrongful Death Claimants”

(the “Unofficial Committee™), purportedly on behalf of the plaintiffs in the PITWD Cases and 28

other family members and/or representatives of the estates of deceased victims of the Derailment

(collectively, the “WD/PI Claimants™), filed a proposed chapter 11 plan (the “Plan”) and
accompanying disclosure statement in the Case. A coi)y of the Plan, as filed, is attached hereto
as Exhibit H. The bankruptcy court in the Chapter 11 Case has not acted on the Plan or its
disclosure statement.

26.  The Plan’s premise is that “the only material asset available to satisfy victims’
claims appears to be the insurance policies of the U.S. and Canadian bankruptcy estates.” Plan,
p. 1. These policies include the XL Liability Policy, the so-called “Canadian” policy.
Accordingly, distributions to the WD/PI Claimants are contingent on the fiduciary appointed
under the Plan (the “Plan Fiduciarf’) reaching a settlement regarding the Canadian and U.S.

insurance policies. The Plan acknowledges that “a maximum of $25 million in indemnity is



available under the policies collectively.” Plan, p. 2. (In fact, only one of the policies, the XL
Liability Policy, is applicable, and it has both MMA and MMA Canada, as well as numerous
other parties, as named insureds.)

27. Specifically, the Plan contemplates that 75% of the proceeds from both the
Canadian and U.S. insurance policies shall be paid to MMA’s estate for distribution to the
WD/PI Claimants, with the remainiﬁg 25% of the proceeds to remain with the Canadian estate
for distribution to all other holders of Derailment-related claims, including holders of property
damage and environmental claims. Plan, § 5.4(b)(i). Alternatively, if the Plan Fiduciary only
reaches a settlement regarding the U.S. insurance policy, 100% of the proceeds of the U.S.
insurance policy will be retained by MMA'’s estate. Id. at § 5.4(d). Should the Plan Fiduciary be
unable to reach a settlement with respect to both the Canadian and U.S. insurance policies, or the
U.S. insurance policy only, prior to the Plan’s effective date, the “Insurer” is required to pay
$18,750,000 to MMA’s estate.

28.  The Plan further provides that the WD/PI Claimants “waive the right to file,
otherwise assert, or recover on account of such claims in the Canadian Case.” Plan, § 5.3(a).
Claims arising from or related to the Derailment that are not wrongful death or personal injury
claims may only be asserted in, and recover pursuant to, the Canadian case. Id. at § 5.3(b). The
Plan provides that holders of Derailment claims may prosecute claims against third parties in any
forum, notwithstanding the pendency of the Chapter 11 Case or this proceeding. Id. at § 5.6(a).

29, The Trustee contends that the Plan is nonconfirmable under the Bankruptcy Code
for a number of reaéons, including, without limitation, the following: (a) the Plan ignores the fact
that only the XL Liability Policy is active, and that the two policies referred to in the Plan

cannot, by their terms, apply to the same incident; thus, there is no set of facts where both

10



policies would provide payments; (b) the Plan ignores and/or violates the contractual and/or
property rights of various named insureds to the XL Liability Policy; (c) by allowing pursuit of
claims against Non-Debtor Defendants, while at the same time providing for distribution of the
proceeds of the XL Liability Policy, the Plan simply implodes; since Non-Debtor Defendants are
named insureds and have claims under the policy, none of the proceeds can be distributed while
such lawsuits are pending against the named insureds; (d) the Plan violates that absolute priority
rule and the rules against discrimination among like claims by distributing substantial sums to
some claimants while distributing nothing to claims of equal or superior legal priority; and (e)
the Plan violates 11 U.S.C. § 1174. Howéver, the Plan, were it to proceed, is directly at odds

with the Plan described in the Larochelle Letter (the “Class Action Plaintiff’s Plan”) which

would direct the distribution of the proceeds of the XL Liability Policy in very different ways.

30.  The Class Action Plaintiff’s Plan simply seems to ignore the existence of the
Chapter 11 Case, and disregards the fact that the XL Liability Policy and the proceeds thereof are
claimed to be property of the Chapter 11 estate, a position supported by the controlling U.S. law
cited above. (This does not mean, of course, that the CCAA estate does not have similar claims).
The Class Action Plaintiff’s Plan also disregards and violates the contractual and/or property
rights of other named insureds with potential equal priority claims to the proceeds of the XL,
Liability Policy.

31.  The Trustee believes that all of the victims of the Derailment should, in a
negotiated settlement and a cross-border plan, receive the proceeds of the XL Liability Policy, as
well as receive a distribution from certain other assets of the Chapter 11 estate and the CCAA
estate, including proceeds of causes of action brought by the Trustee. (A copy of the Trustee’s

complaint against World Fuel Services and affiliates is attached as Exhibit I.) The Trustee does

11



not seek to diminish the rights and claims of such victims or to direct such funds to other
claimants. However, the above discussion simply illustrates that there is no easy route to a quick
distribution of the proceeds of the XL Liability Policy; in my view, such a distribution will
require a negotiated, coordinated cross-border solution, eventually embodied in coordinated
plans filed and approved in each case.

IN WITNESS WHEREOF I, Robert J. Keach, Esq., hereunder set my hand and seal this
the M of February, 2014.

ROBE .KEACH, ESQ. .
Chaptéf 11 Trustee of Montreal Maine & Atlantic
Railway, Ltd.

STATE OF MAINE February |, 2014
COUNTY OF CUMBERLAND

Personally appeared before me the above-named Robert J. Keach, Esq. and
acknowledged under oath that the foregoing was true to the best of his personal knowledge,

information and belief.

Notary Pub‘ﬁc’/Attorney -
My Commission Expires:

AUBREY L. CUMMINGS
Notary Public, Maine

My Commission Expires October 21, 2017

12
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Jeremy R, Fischer (207) 7721941
ATTORNEYS AT LAW

(207) 772-3627 Fax
ifischer@dwmlaw.com (800} 727-1941

84 Marginal Way, Suite 600 www.dwmiaw.com
Portland, ME 04101-2480

February 3, 2014

VIA ELECTRONIC MAIL (mfagone @bernsteinshur.com)
Michael A. Fagone

Bernstein Shur
100 Middle Street, P.O. Box 9729
Portland, Maine 04104-5029

RE: MMA Insurance Materials
Dear Mike:

Following up on our discussions, I am enclosing:

(1) A full and complete copy of the Montreal, Maine and Atlantic Canada Co,
policy (under which Montreal Maine & Atlantic Railway Ltd. is also an
insured, and is the applicable policy in respect of claims arising out of the
derailment); and

(2)

A full and complete copy of the Montreal Maine & Atlantic Railway Ltd.

policy (which is not applicable to derailment claims, but continues to
provide coverage regarding U.S. operations).

As you know, Dominic Naud (Montreal) and Paul Koepff (New York) from Clyde & Co. are

serving as coverage counsel. Brendan O’Neil from Goodman’s (Toronto) is our Canadian
bankruptey counsel, and my U.S. bankruptcy co-counsel is Craig Goldblatt from WilmerHale
(Washington, D.C.).

L'hope these materials are useful to you, and we look forward to continuing to work with you.

Sincerely, .
/1 /
) o 7 \MM.._N [

Tefe y R, Fischer

Enclosures

Maine

New Hampshire

T MERITAS
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CLAIM REPORTING INSTRUCTIONS

New claims can be reported by phone, fax, mail or email, 24 hours a day, seven days a
week, 365 days a year.

Please include, if available, the name, address and phone number for all relevant parties,
the date and time of loss, the location of the loss, a description of the loss, and any
damage information.

if reporting by phone, please be sure to indicate if the claim involves a fatality, serious
bodily injury, pollution spill, or requires immediate response.

XL Group
Attn: Charles Brown
100 Yonge Street, Suite 1802
Toronto, Ontario, Canada M5C 2W1
Charles.brown@xlgroup.com

With a cc: to:

New Claims Notices
napropcasciaimnewnotices@xigroup.com
866-262-9002 Facsimile
800-823-7351 Telephone

INSTRUCTIONS FOR REQUESTING LOSS RUNS

To request a copy of loss runs for your policy, please submit your ret;uest fo:

charles.brown@xigroup.com

SLCR-RAILROAD CAN  04/2012
©2012 XL Insurance Company Limited. All rights reserved.
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XL Group
Insurance
Reinsurance

XL Insurance Company Limited

100 Yonge Street

Suite 1802

Toronto, ON M5C 2W1
Canada

Phone +1416928 8552
Fax +1 416 928 8858
wgroup.cominsurance

XL Insurance Company Limited

FOR PURPOSES OF THE INSURANCE COMPANIES ACT (CANADA), THIS DOCUMENT WAS
ISSUED IN THE COURSE OF XL INSURANCE COMPANY LIMITED’S INSURANCE BUSINESS IN
CANADA

Policy Number:  RLC003808301

Renewal or Replacement of: RLC0038083

ltem 1. Named Insured:  Monfreal, Maine and Atlantic Canada Co.
Address: 191 Victoria Street
Farnham, Quebec J2N 183
ltem 2.  Policy Period: From: April 1, 2013 to April 1, 2014
12:01AM. Standard time at the Named Insured’s address stated above.
tem 3.  Limits of Liability:
Each Occurrence $ 25,000,000
Policy Aggregate $ 50,000,000
ltem 4.  Self-Insured Retention:
Each Occurrence $ 250,000
Each Occurrence $ 25,000 (Excursion/Tourist operations only)
ltem 5.  First Coverage Date: January 5, 2011
(if applicable)
Itemn 6. Policy Premium: Rate: Flat

Policy Premium
Total Policy Premium

Annual Exposure Estimate:  Flat

$225217
$225217

Minimum and Deposit Premium
Minimum Premium

RLCD 001 0412

$225,217
$56,304

Page 1 of 3

@ 2012 XL insurance Company Limited
All Rights Reserved. May not be copied without permission.





ltem 7.

B4 Policy is not subject to audit

ltem 8

Form(s)

Endorsement No.
L. MP 6104 0412 XLICL

and Endorsem

Premium Audit Terms

{"}Policy is subject to audit

gr_xt(s) made a part of this policy at time of issue:

b

ndorse

001

In Wifnéss Endorsement

S.P.F. No. 6 (01-05)

Endorsement No. 002 Language Provision / Clause Sur La Langue

RLC 700 0412

Endorsement No. 003 Quebec Civil Code Amendment

RLC 701 0412

Endorsement No. 004 Named Insured Schedule

RLC 203 0412

RLC 100 0412 Canadian Railroad Liability Insurance Policy — Claims-Made Form
Endorsement No. 005 Minimum Eamed Premium

RLC 200 0412

Endorsement No. 006 Additional Insured Schedule

RLC 204 0412

Endorsement No. 007 Employee Benefits Liability Insurance

RRC 212 0412

Endorsement No. 008 Deletion of Passenger Exclusion

RLC 300 0412

Endorsement No. 009 Mutual Policy Exclusion

RLC 308 0412

Endorsement No. 010 Legal Liability For Damage To Hired Automobiles Endorsement
S.EF. No. 94

Endorsement No. 011 Civil Liability Resulting From Damage To Hired Automobiles And/Or
Q.EF. No. 6-94 Autornobiles Operated Under Contract Endorsement
Endorsement No. 012 Quebec Automobile insurance Policy

QP.F. No.6&

Endorsement No. 013 Standard Non-Owned Automobile Policy

tem 9.

Producer Name:

Address:

The CG&B Group Inc.
120 South Town Centre Bivd.
Markham, ON L6G 1C3

RLCD 001 0412

BY:

Page 2 of 3

© 2012 XL insurance Company Limited
Al Rights Reserved. May not be copied without permission.





THESE DECLARATIONS TOGETHER WITH THE COMMON POLICY CONDITIONS, COVERAGE PART COVERAGE FORM(S)
AND FORMS AND ENDORSEMENTS, IF ANY, ISSUED TO FORM A PART THEREOF, COMPLETE THE ABOVE NUMBERED
POLICY.

Date Issued: 6/12/13

RLCD 001 0412 Page 30f 3

© 2012 XL Insurance Company Limited
All Rights Reserved. May not be copled without permission,





ENDORSEMENT #001

This endorsement, effective 12:01 a.m., April 1, 2013, forms a part of Policy No. RLC003808301 issued to
Montreal, Maine and Atlantic Canada Co. by XL Insurance Company Limited.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
IN WITNESS ENDORSEMENT
This endorsement modifies insurance provided under the following:

CANADIAN RAILROAD LIABILITY INSURANCE POLICY — CLAIMS MADE

It is hereby agreed and understood that the following In Witness Clause supersedes any and all other In Witness
clauses in this policy.

IN WITNESS WHEREOF the Company has caused this Policy to be signed by the Canadian Chief Agent and
countersigned on the Declarations by a duly authorized agent of the Company.

' !
&/@\j / Wﬁs Ny
Cindy Guyatt
Canadian Chief Agent

For purposes of the Insurance Companies Act (Canada), this document was issued in the course
of XL Insurance Company Limited’s insurance business in Canada.

All other provisions of this policy remain the same.

iL MP 9104 0412 XLICL
©, 2012, XL Insurance Company Limited
All Rights Reserved. May not be copied without permission.





ENDORSEMENT #002
. This endorsement, effective 12:01 a.m., April 1, 2013, forms a part of Policy No. RLC003808301 issued to
Montreal, Maine and Atlantic Canada Co. by XL Insurance Company Limited.
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
LANGUAGE PROVISION / CLAUSE SUR LA LANGUE
This endorsement modifies insurance provided under the following:

CANADIAN RAILROAD UABILITY INSURANCE POLICY ~ CLAIMS MADE

The Parties hereto have requested that this contract and any other reléted or ensuing documents and notices be
drafted in the English language. Les parties aux presents ont requis que le present contrat ainsi que tous les
documents et avis 8’y rattachant ou en découlant, soient rédigés dans la langue anglaise.

Received by / Recu par.

Title / Titre:

All other terms and conditions of this policy remain unchanged.

RLC 700 0412 Page 1 of 1

Includes copyrighted material of Insurance Services Office, Inc., with its permission.
© 2012 XL insurance Company Limited
All Rights Reserved. May not be copied without permission,





ENDORSEMENT #003

This endorsement, effective 12:01 am., April 1, 2013, forms a part of Policy No. RLC003808301 issued to
Montreal, Maine and Atlantic Canada Co. by XL Insurance Company Limited.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

QUEBEC CiViL. CODE AMENDMENT
This endorsement modifies insurance provided under the following:

CANADIAN RAILROAD LIABILITY INSURANCE POLICY ~ CLAIMS MADE

In consideration of the premium charged, it is agreed where this Policy is required to be interpreted by the law of
the Province of Quebec, then the Policy provisions shall be deemed to be amended to comply with the applicable
provisions of the Quebec Civit Code and only to the extent that the Quebec Civil Code in law governs this contract.

Signature(s):

All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT #004
This endorsement, effective 12:01 a.m., April 1, 2013, forms a part of Policy No. RLC003808301 issued fo
Montreal, Maine and Atlantic Canada Co. by XL Insurance Company Limited.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
NAMED INSURED SCHEDULE

This endorsement modifies insurance provided under the following:

CANADIAN RAILROAD LIABILITY INSURANCE POLICY — CLAIMS MADE

In consideration of the premium 'charged. it is agreed that item 1. of the DECLARATIONS, “Named Insured” and all
endorsements of this policy, are amended as follows:

Montreal, Maine and Atlantic Canada Co and/or Montreal, Maine and Atlantic Corporation andfor LMS Acquisition
Corporation andfor Logistics Management Systems and/or Montreal, Maine and Atlantic Railway, Ltd and/or Rail
World as Managers and/or owners, investors as their interests may appear and any subsidiary, associated or
financially controlled company that was, may now, or thereafter be constituted, or acquired, including any other
entity under the insured’s control of which is assumes active management.

All other terms and conditions of this policy remain unchanged.
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XL Group
Insurance
Reinsurance

CANADIAN RAILROAD LIABILITY INSURANCE POLICY — CLAIMS-MADE FORM

FOR PURPOSES OF THE INSURANCE COMPANIES ACT (CANADA), THIS DOCUMENT WAS ISSUED IN THE
COURSE OF XL INSURANCE COMPANY LIMITED'S INSURANCE BUSINESS IN CANADA

NOTICE: THIS IS A CLAIMS-MADE AND REPORTED POLICY. THIS POLICY IS LIMITED TO THOSE
“CLAIMS” WHICH ARE MADE AND REPORTED TO THE COMPANY IN WRITING IN ACCORDANCE WITH
THE POLICY PROVISIONS. NO COVERAGE EXISTS FOR “CLAIMS” FIRST MADE AFTER THE EXPIRATION
DATE OF THE POLICY, UNLESS AN EXTENDED REPORTING PERIOD APPLIES. THE INSURANCE
AFFORDED BY THIS POLICY PROVIDES THAT THE LIMIT OF LIABILITY TO PAY DAMAGES WILL BE
REDUCED BY AMOUNTS INCURRED FOR *‘DEFENCE EXPENSES”. THE COMPANY DOES NOT HAVE A
DUTY TO DEFEND. VARIOUS PROVISIONS IN THE POLICY RESTRICT COVERAGE. READ THE ENTIRE
POLICY CAREFULLY TO DETERMINE THE ‘INSUREDS” RIGHTS, DUTIES AND WHAT IS AND IS NOT
COVERED.

THIS POLICY CONTAINS A CLAUSE(S) THAT MAY LIMIT THE AMOUNT PAYABLE.
Other word and phrases that appear in quotation marks have special meaning. Refer to Section IV. Definitions.

in consideration of the payment of the premium and in reliance upon the statements in the application for insurance
and any and all supplementary information provided to the Company which shall be deemed to be incorporated
herein, the Company named in the Declarations agrees to insure the “Insured” subject to the Insuring Agreements,
Limit of Liability, Exclusions, Conditions, Definitions and other terms of this policy.

SECTION I. INSURING AGREEMENT
1.  CLAIMS-MADE COVERAGE

A.  The Company will pay on behalf of the “Insured” for "Uttimate Net Loss”, in excess of the “Self-Insured
Retention’, which the *Insured” must legally pay as damages and "Defence Expenses” because of
“Covered Injury” to which this policy applies which resutts from an "Accident”. This policy applies only
to liability imposed on the “Insured” by law or assumed under an *Insured Contract”. )

B.  This policy applies to "Covered Injury” only if a "Claim” for damages because of a *Covered Injury” is
first made in writing against any "Insured” on or after the “First Coverage Date” and then only if notice of
such “Claim” is received by the Company during the "Policy Period”.

C.  The Limits of Liability of this policy onty apply to “Claims’ first made against any "Insured” and resulting
from an “Accident” which took place after the “First Coverage Date” and which “Claims” are reported to
the Company during the *Policy Period”.

D.  This policy does not apply to any "Covered Injury” which results from an "Accident” which takes place in
whole or in part prior to the "First Coverage Date”.

E.  The amount the Company will pay for "Ultimate Net Loss” is limited as described below in ltem 3. Limits
of Liability.
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SELF-INSURED RETENTION

A.

Regardless of the number of “Insureds” or “Claims” made, the number of persons or organizations
making “Claims” or the number of or types of *Covered Injuries” for which *Claims” are made against
the “Insured”, the “Insured” shall always be liable for the amount of the "Self-Insured Retention” for each
and every “Accident”. .

The amount of the *Self-Insured Retention” for which the “Insured” is fiable shall apply to “Ultimate Net
Loss” inclusive of ‘Defence Expenses” ‘Defence Expenses” which are incurred by the ‘Insured” in
connection with such "Accident” shall serve to reduce the “Self-insured Retention”.

The *Self-Insured Retention” shall only apply to “Covered injuries” which would be otherwise covered
by this policy except for their amount.

Regardiess of the number of *insureds”, “Claims” or “Accident(s)” or the number of or types of “Covered
Injuries”, the “Self-Insured Retention” is not subject to any aggregate limitation.

The Company shall only be liable for the "Ultimate Net Loss” in excess of the "Self-Insured Retention”.
in the event of any failure by the ‘Insured” to satisfy the *Self-Insured Retention” for any reason, the
insurance afforded by this policy shall not drop down, or replace or supplement the Self-insured
Retention”. At no time shall the Company be required to substitute for the “Insured” as respects to the
“Insured’s” responsibility within the “Self-Insured Retention”.

LIMITS OF LIABILITY

A.  The Limits of Liability specified in ltem 3. of the Declarations and the terms and conditions of this policy
determine the most the Company will pay regardiess of the number of.
(1) “Insureds”,

{(2) types of "Covered Injuries”,

(3) “Accidenis”,

{4y “Claims”, or

(5) persons or organizations making “Claims”.

B. The “Policy Aggregate’; is the most the Company will pay for all “Ultimate Net Loss” under this policy,
excess of the “Self-insured Retention”, because of all covered “Accidents” combined.

C. The Company shall not be obligated to pay for any "Ultimate Net Loss” after the applicable Limit of
Liability specified in ltem3. of the Declarations, has been exhausted by the payment of "Ulimate Net
Loss".

D.  The Limits of Liability, specified in ltem 3 of the Declarations, apply separately to each consecutive
annual period and any remaining period less than twelve {12) months, commencing with the inception
of the “Policy Period”, unless the "Policy Period” is extended after issuance for an additional period of
less than twelve (12) months. In that case, the additional period will be deemed part of the last
preceding period for purposes of determining the Limit of Liability.

DEFENCE EXPENSES

A.  The “Insured” shall be solely responsibie for the investigation, seftlement, defence and final disposition
of any “Claim(s)” made against any “Insured” to which this policy would apply. The “Insured” shall use
difigence and prudence to settle all such “Claim(s)” and shall not make or agree to any settlement for
any sum involving this policy without the Company's prior written approval. The Company shall not
unreasonably withhold its approval.
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B. At no time shall the Company be called upon to assume charge of the investigation, settiement or
defence of any “Claim(s)” made against any “Insured”, but the Company shall have the right and shall
be given the opportunity to associate with the “insured” in the control, defence or trial of any “Claim(s)”
which, in the Company's opinion, involves or appears reasonably likely to involve this policy. If the
Company avails itself of such right and opportunity, the “insured” and the Company shall cooperate in
the control, defence or trial of such “Claim(s)”, so as to effect a final determination thereof. Failure on
the part of any ‘Insured” to so cooperate shall relieve the Company of liability for such “Claim(s)” and
"Defence Expenses” arising under this policy.

C. I the "Insured” is complying with the foregoing and if, at any time and solely at its option, the Company
wishes to assume charge of the investigation, settlement or defence of any ‘Claim(s)” made against
any ‘Insured’ the ‘insured” shall immediately relinquish control of said investigation, settlement or
defence to the Company. If the Company assumes the charge of the investigation, setllement or
defence of any “Claim(s)", “Defence Expenses” incurred by the Company shall not be included within
and shall not reduce the *Seff-Insured Retention” notwithstanding the following paragraph. If the
Company settles such Tlaim(s)’ the nsured” shall promptly pay the amount of the Self-Insured
Retention” at the time of the setilement. Failure on the part of any “Insured” to relinquish control to or to
cooperate with the Company in the investigation, seftiement or defence of any ‘Claim(s)” shall relieve
the Company of liability for such “Claim(s)” arising under this policy. i

D. Al "Defence Expenses” incurred by the “Insured” in the investigation, settlement, control, defence or
trial of any “Claim” shall erode the “Insured’s” “Self-Insured Retention”.

E. Al "Defence Expenses” directly or indirectly incurred by the Company in the investigation, settlement,
control, defence or trial of any “Claim” shall reduce the Company's Limits of Liability in this policy and all
such expenses are included within, not in addition to, the Limits of Liability as shown in ltem 3 of the
Dedlarations.

F.  If the Company chooses to exercise its right to provide or participate in the defence of any “Claim”, such
participation ends when the applicable Limit of Liability has been exhausted by the payment of “Uitimate

Net Loss”.

ALLOCATION OF DEFENCE EXPENSES

A.  When a "Claim” is only covered in part by this policy, the amount of "Defence Expenses” that this policy
will pay for as part of the "Ultimate Net Loss” shall be calculated by dividing the part of the total "Claim”
award or settlement which is covered by this policy by the total amount of the Tlaim” award or
settlement and applying that percentage to the fotal "Defence Expenses” of that "Claim”.

B. The Company shall have no liability for such allocated "Defence Expenses’ until the amount of
“Ultimate Net Loss” (inclusive of “Defence Expenses™) exceeds the “Self-Insured Retention”.

C. When a “Claim(s)” which results from one "Accident” is finally resolved and the amount of “Ultimate Net
Loss” (inclusive of Defence Expenses) does not exceed the Self-lnsured Retention” then the
Company shall not be liable for any *Defence Expenses”.

FREESTANDING CONTRACT

This policy is a freestanding contract subject only to the terms and conditions contained therein.  Nothing

contained in this policy nor any representation by any person or organization shall make this policy subject to

the terms and conditions of any other insurance, trust, contract or agreement or to reduce the “Self-insured

Retention” required by this policy.
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SECTION l. EXCLUSIONS

This policy does not apply to:

1.

Any “Claim” which results from an “Accident” which takes place in whole or in part prior to the "First Coverage

Date”.

Any “Claim® or *Accident” of which the “Insured” has given written or other notice to any other insurer prior to

the effective date of this policy. :

Any liability imposed on the *Insured” under any of the following:

A. theEmployee Retirement Income Security Act (ERISA) of 1974 (U.S.) as now or hereafter amended;

B.  any workers compensation, employers’ liability including occupational disease (but this does not apply
to the Federal Employers’ Liability Act; see Employers’ Liability” definition), unemployment
compensation, retirement or disability benefits jaw or statute, including, without limitation the income
Tax Act (Canada) and the Employment Standards Act (Ontario} or

C. anylaw similar to A. or B. above.

Any “Claim” first made against any “Insured” prior to the effective date of this policy of which any "Insured”

has given notification to the Company prior to the effective date of this policy and which “Claim” is treated as

having been received by the Company prior to the effective date of this policy.

Any “Covered Injury” either intended or expected from the standpoint of the “Insured” or which could have

been reasonably expected. This exclusion does not apply to ‘Covered Injury” resulting from the use of

reasonable force to protect persons or property.

"Property Damage”

A.  to any real property owned, rented, leased or occupied by any “Insured” or to any real property in the
care, custody or control of any “Insured”.

B. to any personal property owned, rented, leased or occupied by any “Insured” or to any personal
property in the care, custody or control of any “Insured”, but this does not apply to *Property Damage”
to “Foreign Rolling Stock” or *Bill of Lading” provided that such "Property Damage” to "Foreign Rolling
Stock” or Bill of Lading” results solely from a 'Railroad Accident, ‘Acts of God', a fire, explosion,
vandalism or malicious mischief or theft (by persons other than the insured’ or any insureds’
employees) or “Property Damage” to “Bilt of Lading” which results from loading or unloading.

Liability arising out of any partnership or joint venture of which ény “Insured” is or was a partner or member

unless the partnership or joint venture is the “Named Insured”.

Any liability arising out of:

A. failure to hire any prospective employee or any applicant for empioyment;

B dismissal, discharge or termination of any employes;

C. failure to promote or advance any employee; or

D employment-related practices, policies, acts, omissions or misrepresentations directed at a present,
past, future or prospective employee, including but not limited to:

RLC 100 0412 Page 4 of 22

Includes copyrighted material of Insurance Services Office, Inc., with its permission.
© 2012 XL Insurance Company Limited
All Rights Reserved. May not be copied without permission.





(1)
(2}
(3)
(4)

coercion, harassment, humiliation or discrimination;

demotion, evaluation, reassignment, discipline or retaliation,
libel, slander, humiliation, defamation, or invasion of privacy; or
violation of civil rights.

9. Any “Covered Injury” which arises out of or results from the ownership, maintenance, operation, use, loading
or unioading of any *Automobile”, *Watercraft" or “Aifcraft”, except with respect to "Employers’ Liability”.

10. Any*Covered Injury” which arises out of or results from:

A.
B.
1. A
B.
Q)
(2
c.
M
(2)
3
(@)
(5
D.
RLC 100 0412

the ownership, maintenance, operation, use, loading or unloading of any "Mobile Equipment’, except
with respect to “Employers’ Liability”. but this exclusion does not apply to ‘Mobile Equipment” owned,
maintained, operated, used, loaded or unloaded in the course of the “Insured’s” "Railroad Operations”
or at "Railroad Facilities” owned or used by the “insured”.

the use of “Mobile Equipment” in or while in practice for any, or while being prepared for, any racing,
speeding, demolition andfor stunt activily. )

Any “Covered Injury” which arises out of or results from the actual, alleged or threatened emission,
discharge, dispersal, seepage, release or escape of *Pollutants” at any time.

Any loss, costs or expense arising out of any:

request, demand or order that any "Insured” or others test for, monitor, clean up, remove, contain,
treat, detoxify or neutralize or in any way respond to, assess the effects of “Pollutants”; or

“Claim” or suit by or on behalf of a governmental authority for damages because of testing for,
monitoring, cleaning up, removing, containing, treating, detoxifying or neutralizing, or in any way
responding to or assessing the effects of "Pollutants”;

However, Exclusions A. and B. do not apply to “Covered Injury” or loss, costs or expense from the
actual discharge, dispersal, release or escape of “Pollutants” that arises out of or results solely from a
“Railroad Accident” that takes place at the site of the "Railroad Accident’, during the "Policy Period”,
and is caused solely by:

unintended fire, fightning, explosion or implosion,

collision or overturning of an “"Automobile”;

collision, overturning or derailment of a train or trains;

vandalism or malicious mischiefl to “Railroad Equipment”, except vandalism and malicious
mischief caused by or resulting from acts committed alone or in collusion with others by an
“Insured” andfor employees of any “insured”, and such emission, discharge, seepage, release or
escape of “Pollutants” results solely from vandalism or malicious mischief to "Railroad Equipment”.
which first commences during the “Policy Period”; or

any “Railroad Accident” other than C. (1) through (4) above, but only if the “Insured” becomes
aware of the commencement of such “Pollutants” within thirty (30) days of such commencement
and in accordance otherwise with the Notice of “Accident(s)”, “Claim(s)” or Suit{s) condition of this
policy.

All *Covered Injury” arising from a “Railroad Accident” is considered to be one "Accident”, subject only
to the policy Limits of Liability in effect at the time the "Railroad Accident” occurs.

Regardless of the exceptions in coverage provided in C. (1) through (4) above, it is agreed that this
policy shall not apply under any circumstances to any "Covered Injury”, loss, costs or expenses:
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(1) resulting from sub-surface operations of the “Insured” or damage to sub-surface oil, gas or any
other substance (operation of “Railroad Equipment” through tunnels is not considered to be sub-
surface operations); or

(2) from any premises, site or location used in whole or in part for the handling, processing,
treatment, storage, disposal or dumping of any “Pollutants” or waste materials.

12.  “Property Damage” to the “Insured’s Products” arising out of or resulting from such products or any part of
such products,

13. “Property Damage™
A. to work performed by or on behalf of any *Insured” arising out of or resulting from the work or any

portion thereof, or out of or from materials, parts or equipment fumished in connection therewith.

B. for loss of use of téngibte property which has not been physically injured or destroyed resulting from a
delay in or lack of performance by or on behalf of the “insured” of any contract or agreement.

14. Damages claimed for the loss of use, withdrawal, inspection, repair, replacement, recall, adjustment, removal
or disposal of the “Insured’s Products” or work completed by or for the “Insured” or any property of which such
products or work form a part, if such products, work or property are withdrawn or recalled from the market or
from use because of any known or suspected defect, deficiency, inadequacy or dangerous condition therein.

15. “Advertising Injury” arising out of:

A. failure of performance of contract;

B. infringement of registered trademark, copyright, patent, trade secret, trade name or trade dress other
than titles and slogans by use thereof with goods or services sold, offered for sale or advertised,

C.  incorrect description of any article, commodity or service;

D.  mistake in advertised price; or

E.  piracy, unfair competition or any other willful act.

16.  "Personal Injury” which arises out of:

A. the publication or alleged publication or utterance of libel or slander or of other defamatory or
disparaging material conceming any person, organization or business enterprise, or its products or
services, made by or at the direction of the “Insured” with the knowledge of the falsity thereof; or

B. an electronic chatroorﬁ or bulletin board the “Insured” hosts, owns, or over which the “Insured”
exercises control.

17. A. “Covered Injury’ arising outof any act, error, omission or mistake committed or alleged to have
been committed by or on behalf of the “insured” or any indemnitee of the “insured” in the rendering
or failing to render service, freatment or advice of a professional nature.

B. “Covered Injury” for which the “Insured” is obligated to pay damages by reason of liability assumed
under an ‘Insured Contract’ for the rendering or failure to render services, treatment or advice of a
professional nature.

This exclusion does not apply to “Bodily Injury” caused by or arising ouf of *Incidental Medical Malpractice™.
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18.

19.

20.

21,

22.

23.

24,

Any “Covered Injury” arising out of “Aircraft Products”.

A.  Any*Covered Injury” which arises out of or results from, in whole or in pari, either directly or
indirectly, any exposure to asbestos, asbestos products, products containing asbestos, asbestos fibers
or asbestos dust;

B.  Any loss, cost or expense arising out of testing for, monitoring of, clean-up, removal, containment or
treatment of asbestos, asbestos products, products containing asbestos, asbestos fibers or asbestos
dust;

C. Any obligation to investigate, settle or defend any "Claim", suit, or proceeding against any “Insured”
alleging actual or threatened injury or damage of any nature or kind to persons or property which,
directly or indirectly, arises out of exposure to asbestos, asbestos products, products containing
asbhestos, asbestos fibers or asbestos dust.

Any liability of an *Insured” directly or indirectly caused by, happening through or in consequence of war
(whether war be declared or not), invasion, act of foreign enemies, hostilities, civil war, rebeflion, revolution,
insurrection, strike, riot, military or usurped power or confiscation or nationalization or requisition or
destruction of or damage to property by or under the order of any government or public or local authority.

Any “Covered Injury” which results from an “Accident” which involves “Railroad Operations” conducted by the
insured” for the purpose of camying passengers for a fare or other consideration or any Covered Injury”
sustained by such passengers at “Railroad Facilities” owned or used by the "Insured”.

Any “Bodily Injury” or “Property Damage” for which any “Insured” may be held liable by reason of.

A.  causing or contributing to the intoxication of any person;

B. the furnishing of alcoholic beverages to a person under the legal drinking age or under the influence of
alcohol; or

C. any statute, ordinance or regulation relating to the sale, gift, distribution or use of alcoholic beverages.

This exclusion applies only if the “Iinsured” Is in the business of manufacturing, distributing, selling, serving or
furnishing alcoholic beverages.

Fire suppression if the fire arises out of or results from:

A. the burning of slash, weeds, brush or other natural growth or any waste materials at times or under
conditions not approved by, directed by or provided for by proper state, federal or local government
officials or by state, federal or local government laws, codes or regutations; or

B. the conducting of "Railroad Operations” at a time during which suspension of such operations has been
directed by proper state, federal or local government officials.

Damages arising out of the loss of, loss of use of, damage to, corruption 6f, inability to access, or inability to
manipulate electronic data.

As used in this exclusion, electronic data means information, facts or programs stored as or on, created or
used on, or transmitted to or from computer software, including systems and applications software, hard or
floppy disks, CD-ROMs, DVDs, tapes, drives, cells, data processing devices or any other media which are
used with electronically controlled equipment.
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25.  Any liability arising out of:

A.
B.
c.
D.
2. A
M
2
B.
4
2
3
c.
(1)
(2
3
4
(5
RLC 100 0412

any violation of any securities law or similar law or any regulation promulgated thereunder,

the purchase, sale, offer of sale or solicitation of any security, debt, insurance policy, bank deposit or
financial interest or instrument;

any representations made at any time in relation to the price or value of any security, debt, insurance
policy, bank deposit or financial interest or instrument; or

the depreciation or decline in price or value of any security, debt, insurance policy, bank deposit or
financial instrument. -

Any “Covered injury™

with respect to which an “Insured” under this policy is also an “Insured” under a nuclear energy

liability policy issued by the Nuclear Energy Liability-Property Insurance Association, the

American Nuclear Insurers, Mutual Atomic Energy Liability Underwriters or the Nudlear Insurance

Association of Canada, or any of their successors, or would be an ‘Insured” under any such

policy but for its termination upon exhaustion of its limits of liability, or

resulting from the hazardous properties of nuclear material and with respect to which:

{a} any person or organization is required to maintain financial protection pursuant to the
Atomic Energy Act of 1954 (U.8.), any equivalent or similar Canadian legislation, or any law
amendatory thereof, or

{b) the “Insured” is, or had this policy not been issued would be, entitled to indemnity from the
United States of America or Canada, or any agency thereof, under any agreement entered
into by the United States of America or Canada, or any agency thereof, with any person or
organization.

Any "Covered Injury” resulting from the hazardous properties of nuclear material if:

the nuclear material

(a) s at any nuclear facility owned by, or operated by or on behalf of, any “Insured”; or

(b} has been discharged or dispersed there from;

the nuclear material is contained in spent fuel or waste at any time possessed, handled, used,
processed, stored, transported or disposed of by or on behalf of any "Insured’; or

the *Covered Injury” arises out of the furnishing by any “Insured” of services, materials, parts or
equipment in connection with the planning construction, maintenance, operation, or use of any
nuclear facility.

As used in this exclusion:.

hazardous properties include radioactive, toxic or explosive properties;

nuclear material means source material, special nuclear or byproducts material,

source material, special nuclear material, and byproduct materials have the meanings given them

in the Atomic Energy Act of 1954 or in any law amendatory thereof;

spent fuel means any fuel element or fuel component, solid or fiquid, which has been used or

exposed {o radiation in a nuclear reactor,

waste means any waste material:

{a) containing byproduct material other than the tailings or wastes produced by the extraction
or concentration of uranium or thonum from any ore processed primarily for its source
material content; and;

{b} resulting from the operation by any person or organization of any nudlear facility;
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(8) nuclear facility means:

(a)
(b)

()

(d)

any nuclear reactor; )

any equipment or device designed or used for (i) separating the isotopes of uranium or

plutonium (it} processing or utilizing spent fuel, or (i) handling, processing or packaging
waste;

any equipment or device used for the processing, fabricating or alloying of special nuclear

material if at any time the total amount of such material in the custody of the “Insured” at
the premises where such equipment or device is located consists of or contains more than

25 grams of plutonium or uranium 233 or any combination thereof, or more than 250 grams
of uranium 235;

any stucture, basin, excavation, premises or place prepared or used for the storage or

disposal of waste, and includes the site on which any of the foregoing is located, all
operations conducted on each site and all premises used for such operations;

(7) nuclear reactor means any apparatus designed or used to sustain nuclear fission in a self-
supporting chain reaction or to contain a critical mass of fissionable material;

(8) With respect to injury to or destruction of property, the phrase “Property Darmage” includes all
forms of radioactive contamination of property.

SECTION Hl. CONDITIONS

1.

BANKRUPTCY OF THE INSURED

In the event of the bankruptcy, insolvency, receivership or any refusal or inability of the ‘Insured” to pay
‘Ultimate Net Loss” fo which this policy applies, the insurance afforded by this policy shall not replace or
supplement the “Self-insured Retention” or the ‘Defence Expenses” attendant thereto but shall apply in the
same manner as though the “Insured” were willing and able to pay.

NOTICE OF ACCIDENT(S), GLAIM(S) OR SUIT(S)

A.  Notice of "Accident(s)”

As a condition precedent to coverage, the Insured”shall immediately notify the Company of any “Accident

{s)"

{1) which may reasonably be expected to result in a “Claim(s)" against this policy. The “Insured” will
notify the Company on the assumption as if the “insured” were fiable and for any amount claimed,

(2} which involve(s) a serious "Bodily Injury” including those within "Employers’ Liability” with regard
to liability, including but not limited to:

(a)
(b)
()

(d)
(e
H
{g)
{h}
0]
)]
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spinal cord injury (including paraplegia, quadriplegia or any other type of paralysis);
amputations of any part of the body;

brain damage affecting mentality or the cenfral nervous system including permanent
disorientation, behavior disorders, personality change, seizures, motor deficit, inability to
speak {aphasia), hemiplegia or unconsciousness (comatose);

loss of vision or hearing;

second or third degree bums over 10% of the body;

multiple bone fractures involving more than one body member or non-union (non-
connecting) bones, including fracture of both heel bones;

nerve damage;

internal injuries affecting body organs;

injury to nerves at the base of the spinal canal or any other back injury involving
intervertebral discs, or resulting in inconfinence of bowel or bladder,

fatalities;
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(k) any other serfous "Bodily Injury” which in the "Insured” or "Insured's’ defence counsel's or
any claims handling firm's estimate of the value of injuries or damages sought, without
regard to liability, might equal twenty-five percent (25%) of the "Self-insured Retention” set
forth in ltem 4. of the Declarations, or more;

(3) which involve a “Crossing Accident”;

{4) which involve(s) or might involve “Evacuation Expenses’, ‘Fire Suppression Expenses” or

: “Pollution Clean-Up Expenses”;

(5} with respect to which the “Insured” or the “Insured's” defence counsel or any claims handling firm
has paid ‘Defence Expenses” and/or established a reserve for loss andior "Defence Expenses”
which are equal {0 a greater than twenty-five percent (25%) of the “Self-Insured Retention”.

Such nofice shall contain sufficient information to identify the Insured” and reasonably obtainable
information as to the date, time, place and circumstances of the Accident(s), the names and
addresses of any injured persons and any witnesses and a description of any injuries or damages.

The Company shall be deemed to have received notice of an "Accident(s)” under this policy from the
“insured” when any “Insured” has given notice by telephone, email, facsimile or registered mail, directly
to the Company and the Company has received_ such notice at the following address:

XL Group
Attn: Charles Brown
100 Yonge Street, Suite 1802
Toronto, Ontario, Canada M5C 2W1
Charles.brown@xigroup.com
With a cc: o
New Claims Notices
napropcasclaimnewnctices@xlaroup.com
866-262-9002 Facsimile
800-823-7351 Telephone

B.  Notice of “Claim(s)” or Suit{s)

As a condition precedent to coverage under this policy, the Insured” shall immediately notify the
Company of any “Claim(s)® made or suit(s) brought against the “Insured”, without regard to liability.

Such notice shall contain sufficient information to identify the insured” and reasonably obtainable
information as to the date, time, place, circumstances of the "Accident” which resulted in the “Claim{s)”
for "Covered Injury”, the name and address of each party sustaining or claiming to sustain “Covered
Injury’, a description of such injury or damage and the name, address and telephone number of the
persons who are handling the investigation, settlement and defence of the "Claim(s)” or suit(s).

The Company shall be deemed to have received notice of “Claim(s)" or suit(s) under this policy from the
insured” when any ‘nsured” has given notice by facsimile, email or registered mail directly to the
Company and the Company has received such notice at the following address: -

XL Group
Attn: Charles Brown
100 Yonge Street, Suite 1802
Toronto, Ontario, Canada M5C 2W1
Charles.brown@xlgroup.com
With a cc: o
New Claims Notices
napropcasclaimnewnotices@xlgroup.com
866-262-9002 Facsimile
800-823-7351 Telephone
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The “Insured” shall enforce any right of contribution or indemnity against any person or organization
who or which may be liable to the ‘nsured” because of liability with respect to which insurance is
afforded under this policy.

C.  Notice of Potential “Claims”

If, during the “Policy Period”, the “Insured” notifies the Company directly of an “Accident” which begins
prior to the end of the Policy Period” then all Tlaims” arising out of the Accident” which are
subsequently made against the "Insured” shall be deemed to have been made on the date of that first
notification.

The Company shall be deemed fo have received notice of an Accident” under this policy from the
“Insured” when any “Insured” has given notice by telephone, facsimile, emall or registered mail directly
to the Company and the Company has received such notice at the following address:

XL Group
Attn; Charles Brown
100 Yonge Street, Suite 1802
Toronto, Ontario, Canada M5C 2W1
Charles brown@xigroup.com
With a cc: to:
New Claims Notices
napropcasclaimnewnotices@xlgroup.com
866-262-8002 Facsimile
800-823-7351 Telephone

This Condition shall not extend the ‘Policy Period”. The Limits of Liability specified in ltem 3 of the
Declarations are the only limits that shall apply to *Claims” subsequently made against the ‘Insured”
which result from that *Accident”. The Limits of Liability shali not be increased by this condition.

PREVENTION OF FURTHER “ACCIDENTS” OR “CLAIMS”

As soon as the ‘insured” becomes aware of an ‘Accident” or receives a Tlaimt, the ‘Insured” shall

immediately and at its own expense take all reasonable steps to prevent further ‘Covered Injury” resulting

from the same “Accident” or “Claim™ or conditions which might cause another “Accident” or "Claim”.

ATTACHMENT OF LIABILITY

The fiability of the Company in this policy shall not attach unless and until the ‘Insured” shall have paid an

amount which.is equivalent to the "SelfInsured Retention” and the “Insured” shall have complied with all the
- terms and conditions of this policy.

SEPARATION OF INSUREDS

Except with respect to the Limits of Liability and any rights or duties specifically assigned in this policy to the
first “Named Insured”, this policy applies:

A.  as if each “Named Insured” were the only “Named Insured”, and

B. separately to each ‘Insured” against whom “Claim” is made or suit is brought.
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6. APPEALS -

In the event that any “insured” elects not to appeal a judgment for ‘Covered Injury” in excess of the “Self-

Insured Retention”, the Company may elect to make such appeal at its own cost and expense, and shall be

liable for the taxable costs, disbursements and additional interest on judgments incidental thereto.

If the Company elects to appeal, in no event shall the Company's liability exceed the Limit of Liability specified

in item 3. of the Declarations plus the costs and expenses of such appeal.

7. TRANSFER OF RIGHTS OF RECOVERY

A. I any “Insured” has rights to recover all or part of any payment the Company has made under this
policy, those rights are transferred to the Company. The 'Insured” must do nothing after a loss to
impair these rights and must help the Company enforce them.

B.  Anyrecoveries shall be applied as follows:

(1} any person or organization, including the *Insured’, that has paid an amount in excess of the
applicable Limits of Liability of this policy will be reimbursed first; '

(2) the Company will be reimbursed up to the amount the Company have paid, and

(3) any person or organization, including the “Insured’, that has paid an amount over which this
policy is excess is entitied to claim the remainder.

Expenses incurred in the exercise of rights or recovery shall be apportioned among the persons or

organizations, including the “Insured”, in the ratio of their respective recoveries as finally determined.

C. If, prior to the time of an “Accident”, the “Insured” waived any right of recovery against a specific person
or organization for injury or damage as required under an ‘Insured Contract’, the Company will also
waive any rights the Company may have against such person or organization,

8. CHANGES
This policy's terms shall not be waived or changed, except by an endorsement issued by the Company.
9. TRANSFER OF INSUREDS RIGHTS AND DUTIES

A. The"Insureds’ rights and duties under this policy may not be transferred without the Company's written
consent, except in the case of death to an individual "Named tnsured”.

B. In the event of death or the "Named Insured” is declared legally bankrupt, the "Insured's” rights and
duties will be transferred to the “Insured’s” legal representative, but only while acting within the scope of
duties as the ‘Insureds” legal representative.  Until the 'Insureds” legal representative is appointed,
anyone having proper and legal temporary custody of the “Insured’s’ property will have the "Insureds”
rights and duties, but only with respect to that property.

10. TERMINATION

A.  The first “Named Insured” may cancel this policy. The "Named Insured” must mail or deliver advance
notice to the Company stating when the cancellation is to take effect

B. The Company may cancel this policy. If the Company cancels because of non-payment of premium,
the Company must deliver via registered mail to the first “Named Insured”, not less than thirty (30) days
advance written notice stating when the cancellation is to take effect. If the Company cancels for any
other reason, the Company must deliver via registered mail to the first *Named Insured”, not less than
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ninety (90) days advance written notice stating when the cancellation is to take effect. If notice is
mailed, proof of mailing that notice to the first *"Named Insured” at the mailing address shown in ltem 1
of the Declarations will be sufficient proof of notice.

The “Policy Period” will end on the day and hour stated in the cancellation notice.

If the Company cancels, final premium will be calculated pro rata based on the time this policy was in
force. Final premium will not be less than the pro rata share of the Minimum Premium shown in ltem 6
of the Declarations.

If the first “Named Insured” cancels, final premium will be more than pro rata; it will be based on the
tirme this policy was in force and increased by our short rate canceliation table and procedure.  Final
premium will not be less than the short rate share of the Minimum Premium shown in ltem 6 of the
Declarations.

Premium adjustment may be made at the fime of cancellation or as soon as practicable thereafter, but
the cancellation will be effective even if the Company has not made or offered any refund of unearned
premium. The Company's check or our representative’s check, mailed or delivered, shall be sufficient
tender of any refund due the “Insured”.

The first “Named Insured” shall act on behalf of all other “Insureds” with respect to the giving and
receiving of notice of cancellation and the receipt of any refund that may become payable under this
policy.

Any of these provisions that conflict with a law that controls the cancellation of this policy is changed by
this statement to comply with that law.

The premium due to the Company for this policy is the amount specified in item 6. of the Declarafions
and is payable and due on the effective date of this policy. If the premium due is not received by the
Company within thirty (30) days of the effective date of this policy, this policy shall be canceled and the
Company shall be relieved of any further liability in this policy after the effective date of cancellation.

In the event that the Company will non-renew this policy, the Company shall give written notice to the
“Named Insured” not less than ninety (90) days prior to the expiration date of this policy. Any change in
premium, Limit of Liability, terms or conditions of the policy by the Company shall not be deemed to be
a non-renewal of the policy.

11. EXTENDED REPORTING PERIOD

Basic Extended Reporting Period

(1) Regardless of why this policy is cancelled or non-renewed, the Company will automatically
provide a Basic Extended Reporting Period starting with the end of the 'Policy Period’, and
lasting for a period of ninety (80) days. The Basic Extended Reporting Period is provided at no
charge.

(2) The Basic Extended Reporting Period does not apply to “Claims” that are covered under any
subsequent insurance the "Insured” purchases, or that would be covered but for the exhaustion of
the amount of insurance applicable to such “Claims”.

Supplemental Extended Reporting Period

(1)  If this policy is cancelled or non-renewed for any reason other than non-payment of premium, the
Company will offer, for an additional premium as stated in ltem (3) below, a Supplemental
Extended Reporting Period option as stated in ltem (2) below:
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2
3

The “Insured” may select a Supplemental Extended Reporting Period option starting with the end
of the “Policy Period” and lasting for up to five (5) years.

The premium for the Supplemental Extended Reporting Period option will be determined by
taking into account the following:

{a) the exposures that are insured;

(b} the previous types and amounts of insurance;

(c) the Limits of Liability available under this policy for future payment of damages; and

{d) other related factors:

1.  the Company will issue a Supplemental Extended Reporting Period endorsement
only if
(i) the “Insured” requests i, in writing, within sixty (60) days of the end of the “Policy
Period™;
(it) the "Insured” has paid all premiums due for this policy at the time the "Insured”
has requested a Supplemental Extended Reporting Period endorsement; and
(iii) the “Insured” promptly pays the additional premium for the endorsement when
due.
2. during the Supplemental Extended Reporting Period, coverage under this policy
applies as excess over any valid and collectible insurance available under policies in
force after the Supplemental Extended Reporting Period starts.

C. Al Extended Reporting Periods

The Basic Extended Reporting Period and Supplemental Extended Reporting Period:

0

@

3

4
5)

do not extend the “Policy Period” or change the scope of coverage provided. The Extended
Reporting Period only applies to "Claim(s)” for "Covered Injuries” which resuits from an “Accident”
that occurs before the end of the “Policy Period” but not before the “First Coverage Date’, if any.
do not reinstate or increase the Limits of Liability. The Limits of Liability for any Extended
Reporting Period shall be a part of, and not in addition to, the Limits of Liability listed in ltem 3 of
the Declarations. The Limits of Liability apply regardless of the number of "Insureds” involved, or
any cther factors.

with respect to “Claims” made by a minor or someone legally incompetent, the Extended
Reporting Period is amended in accordance with applicable statutes of fimitations, if any, as
determined by the laws of the state of such claimants domicile at the time of the "Accident’.
However, in no case shall such period exceed twenty-five (25) years from the date of notice of
“Accident” or policy expiration date, whichever is earlier.

the Extended Reporting Period coverage is not renewable.

once this coverage is in effect, it cannot be cancelled. The Company will not return any part of
the premium paid for any reason whatsoever.

12. OTHER INSURANCE

This policy is excess over any other valid and collectible insurance that applies to any “Claim” or suit to which
this policy applies, whether such other insurance is written on a primary, excess, contingent or on any other
basis (except, if that other insurance is purchased by the ‘Insured” specifically to apply in excess of this
policy), and this policy will not contribute with any other such insurance.

13. CURRENCY

The Limits of Liability, "Self-Insured Retention”, premiums and losses of this policy are payable in Canadian
currency unless otherwise specified in the Declarations or by endorsement.

RLC 100 0412

Page 14 of 22

Includes copyrighted material of Insurance Services Office, Inc., with its permission.
© 2012 XL Insurance Company Limited
All Rights Reserved. May not be copisd without permission,





14. LEGAL ACTION AGAINST THE COMPANY
No person or organization has a right under this policy:
A.  to join the Company as a party or otherwise bring the Company into a suit asking for damages from an

“Insured”; or

B. to sue the Company on this policy unless all of its terms have been fully complied with.
A person or organization may sue the Company to recover on an agreed settlement or on a final judgment
against an “Insured” obtained after an actual trial; but the Company will not be liable for damages that are not
payable under the terms of this policy or that are in excess of the applicable Limit of Liability. An agreed
seftlement means a settlement and release of liability signed by the Company, the “Insured” and the claimant
or the claimant’s legal representative.

15. INSPECTION AND AUDIT
The Company shall have the right but not be obligated to inspect an “Insured’s” facility(ies) and operations -at
any time. Neither the Company's right to make inspections nor the making thereof nor any report thereon
shall constitute an undertaking, on behalf of or for the benefit of the ‘Insured” or others, to determine or
warrant that such facilities or operations are safe or healthful, or are in compliance with any law, rule or
regulation. :
The Company shall be permitted but not obligated to inspect an ‘nsureds” ‘Railroad Facility(ies)” and
Railroad Operations” for any "Accident(s)” notified to the Company or as a result of any ‘Claim(s)’ made
against the “Insured’.
The Company may examine and audit the ‘Insureds” books and records at any time during the 'Policy
Period” and extensions thereof and within five (5) years after the final termination of the policy, as far as they
relate to the subject matter of this policy.

16. ADDITIONAL NAMED INSUREDS
In no event shall any person or organization not scheduled as an "Insured” in this policy at the beginning of
the "Policy Period” be added as an “Insured” without the Company's written concurrence and this policy being
so endorsed.
if any “Insured” acquires or forms an organization or wishes to add any person or organization as an “Insured”
after the effective date of this policy, a full submission must be made to the Company, which has the right to
accept, decline or alter the policy terms and conditions and to charge an additional premium.
The acceptance by the Company of any additional Insured” shall not increase the Company's Limits of
Liability specified in ltem 3 of the Declarations.

17. SOLE AGENT
The first "Named Insured” is authorized to act on behalf of all “insureds” with respect to giving or receiving
notice of cancellation or non-renewal, paying premium or agreeing to change in this policy.

18. REPRESENTATIONS
By accepling this policy, the “Insured” agrees:
A. the statements in the Declarations, the statements in the application for insurance and the statements in

any and all supplementary information provided to the Company are accurate and complete; '
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B. those statements are based upon representations made by the “Insured” to the Company; and
C. the Company has issued this policy in reliance upon the “insured’s” representations.

The willful and deliberate misrepresentation of any matter by the “Insured” or the "Insured’s” agent will render
this policy null and void and refieve the Company of all liability.

18. POLICY TERRITORY
The insurance afforded by this policy applies anywhere in North America.
20. NON-CUMULATION OF LIABILITY

This pohcy shall not apply to any ‘Claim” made against any ‘insured” during this ‘Policy Period” if such

Claim” is covered in whole or in part or would have been but for its termination upon exhaustion of its

applicable Limit of Liability under any prior policy issued by the Company.

21. VALUATION OF PROPERTY DAMAGE TO “FOREIGN ROLLING STOCK” OR “BILL OF LADING”

A.  With respect to "Property Damage” to “Foreign Rolling Stock” the Company shall not be liable for more
than the actual cash value of the ‘Foreign Rolling Stock” at the time damage or loss occurs.  The
damage or loss shall be ascertained or estimated according to such actual cash value with proper
deduction for depreciation, however caused, and in no event shall it exceed what it would then cost to
repair or replace the material with material of like kind and quality.

If the “Insured” and Company fail to agree as to the amount of "Property Damage” to ‘Foreign Rolling
Stock’, such disagreement shall be seftled according to the Rules of Interchange of the Association of
American Railroads.

B.  With respect to "Property Damage” to "Bill of “Lading”, the Company shall not be liable for more than:

(1) the amount of invoice, including any earned or advance freight charges not collectible from
others;

{2) in the absence of an invoice, the actual cash value of the freight, merchandise, baggage or other
property at the time of the loss or damage, less any salvage; or

(3) the valuation of loss or damage under (1) or (2) above shall not exceed the cost to repair the
property or replace the property with property of like kind and quality.

C. In case of loss or damage to property covered under this policy, the “Insured”, its factors, servants and
assigns, shall at its own expense sue, tabor and travel for, in and about the defence, safeguard and
recovery of the property ‘Insured” hereunder or any part hereof. Such action shall not prejudice this
policy or constitute a waiver of any rights of the “Insured”.

D.  The Company, at its sole option, may take all, or any part, of the property at the agreed or appraised
value, or to repair, rebuild or replace the property destroyed or damaged with other of like kind and
quality within a reasonable time, upon giving notice of its intention to do so within sixty (60) days after
the receipt of the proof of loss herein required.

E.  There can be no abandonment to the Company of any property.

22. LOSS PAYABLE
Any amount for which the Company is liable in this policy shall be due and payable to the party or parties with
whom or which settlement is reached or to who or which an award is made, unless otherwise agreed upon by
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23.

the Named Insured” and the Company. The ‘Named Insured” shall render a complete accounting to the
Company of all damages and expenses paid and all “insureds” shall cooperate fully with the Company in its
verification of such accounting. When the Company has verified and agreed to the amount, such amount
shall be promptly paid in full.

ARBITRATION

Should the “Insured” and the Company disagree as to the appropriateness or value of any settiement or final
disposition of any Tlaim(s)” which exceed(s) the ‘Self-Insured Retention’] the matter shall be arbitrated
foliowing final adjudication or compromise of the Claim(s)” by the Company. The propriety of ‘Defence
Expenses” incurred by the ‘Insured” or the Company is not subject to arbitration. Either party may make
written demand for arbitration. Each party will select an arbitrator. The two arbitrators will select a third; if
they cannot agree within thirty (30) days, either may request that selection of a third arbitrator be made by a
judge of a court having jurisdiction. Each party will pay the expenses it incurs and bear the expenses of the
third arbitrator equally.

Notwithstanding the arbitration process, the Company shall only be liable for the ‘Ultimate Net Loss” in
excess of the “Self-Insured Retention”, subject to the Limit of Liability as stated in item 3 of the Declarations.

SECTION IV. DEFINITIONS

This policy is subject {o the following definitions:

1.

“Accident” means an event which commences at a specific fime and at a specific location, after the “First
Coverage Date’, results in "Covered Injury” arising out of 'Railroad Operations”. All 'Claims” for ‘Covered
Injury” arising from such event shall be deemed to result from one "Accident’.

"Acts of God” means windstorms, cyclones, tornadoes, hurricanes, hail, rain, lightning, sleet, freeze, snow,
earthquake, aftershock, landslide, sinkhole collapse or flood (as defined below):

An ‘Accident” as respects "Property Damage” to “Foreign Rolling Stock” or "Bill of Lading” caused by “Acts of
God” shall be deemed to include all “Property Damage” to “Foreign Rolling Stock” or *Bill of Lading” from the
commencement of such windstorms, cyclones, tornadoes, hurricanes, hail, rain, lightning, sleet, freeze, snow,
earthquake, aftershock, landslide, sinkhole collapse or flood (as defined below) whether such are continuous
or sporadic in their sweep or scope provided the Acts of God” are due to the same meteorological or
geological condition. An “Accident” as respects to “Property Darhage” to "Foreign Rolling Stock” or *Bill of
Lading” caused by "Acts of God” shall be deemed to have taken place at the time when the first "Property
Damage” to "Foreign Rolling Stock” or "Bill of Lading” begins.

An ‘Accident” as respects to Tovered Injury” which arises out of or results from the actual emission,
discharge, dispersal, seepage, release or escape of "Pollutants” caused by a 'Railroad Accident’ resulting
from "Acts of God” shall be deemed to have taken place af the time at which the "Railroad Accident” took
place.

As used in this definition, the word flood means waves, tide(s) or tidal water(s), surface water and the rising
{(including the overflowing or breaking of boundaries) of lakes, ponds, reservoirs, dams, rivers, harbors,
streams, oceans or similar bodies of water.

“Advertising Injury” means injury arising out of one or more of the following offenses committed on or after the
*First Coverage Date” in the course of advertising the “Insured’s” goods, products or services:

A.  oral or written publication of material which libels or slanders a person or organization or disparages a
person's or organization's goods, products or services;
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oral or written publications of material which violates a person's right of privacy;
infringement of copyright title or slogan;

misappropriation of advertising ideas; or

m B o @

regarding websites, only that part of a website that identifies the "insured's” goods, products or services
for the purpose of aftracting customers or supporters is considered an advertisement.

“Aircraft” means any heavierthan-air or lighter-than-air craft designed to transport persons or property

4.
through the air. The term includes equipment or craft intended in whole or in part for use outside the earth's
atmosphere.

5.  “Aircraft Products® means the “Insured’s Products” which are either an “Aircraft” or any part of an “Aircraft’.

6. “Automobile” means a land motor vehidle, trailer, or semi-trailer designed for use on public roads including
any attached machinery or equipment, but “Automobile” does not include "Mobile Equipment”.

7. *Bill of Lading’ means personal property for which the ‘insured” is liable as a common carrer,
warehouseman, forwarder or custodian under uniform bill of lading, government bill of lading or shipping
receipt for “Property Damage” to freight, merchandise, baggage or other personal property, including earned
and advance freight charges and the “Insured’s” interest therein.

8.  "Bodily injury” means: bodily injury, sickness or disease sustained by a person, including death resulting from
any of these at any time. Bodily injury also means mental injury, mental anguish or shock sustained by that
person o a relative of that person as a result of such injury.

9. “Claim” means a written demand upon the “Insured” for damages because of "Covered Injury” to an individual
person or an individual organization. A written demand shall include but shall not be fimited to any summons
or paper instituting suit or arbitration proceedings against the ‘Insured”. “Claim” does not include reports of
“Accident(s), incidents or offenses which may give rise to & ‘Claim” under this policy. All ‘Claims” for
“Covered Injury” to an individual person or an individual organization which result from the same "Accident”
shall be deemed to be one ‘Claim” A ‘Claim” shall be deemed to have been made when notice of such
“Claim” is received by the Company.

10. "Covered Injury” means:

A.  “Advertising Injury”;
B.  “Bodily Injury”;
C. “Employers’ Liability";
D.  “Evacuation Expenses”,
E.  “Fire Suppression Expenses”;
F.  "Personal Injury”;
G. “Pollution Clean-Up Expenses”; or
H.  “Property Damage”.
as defined herein, and not listed in Section Il. Exclusions.
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11.

12.

13.

14.

15.

16.

i7.

18.

19.

*Crossing Accident” means any collision or other type of "Accident” involving any “Insured’'s” “Railroad
Equipment” which takes place at any railroad crossing or any grade crossing.

“Defence Expenses” means the costs and expenses of investigation, adjustment, appraisal, defence and
appeal and pre- and post-judgment interest paid or incurred by the “insured” or the Company, in respect of
the settlement, litigation or arbitration of a covered ‘Claim” under this policy, excluding the salaries of any
“Insured’s” or the Company's officers and employees. “Defence Expenses" shall not include any such costs,
expenses and interest paid or incurred by the "Named Insured” arising from or with respect to any breach of
contract warranty under an ‘insured Contract® or any resulting action or proceeding against the Named
Insured” including any declaratory judgment action taken by the "Named insured” or any bad faith action
taken against the "Named insured”.

"Employers’ Liability” means liability imposed on the “Insured” for “Bedily Injury” sustained by employees of
the “Insured” in the course of their employment under the Federal Employers’ Liability Act, U.S. Code (1970)
Title 45, Chapter 2, Sections 51-60 and as amended or under equivalent or similar Canadian legislature.

"‘Employers’ Liability” includes "Bodily Injury” resulting from occupational disease sustained by employees of
the “Insured” in the course of their employment. in the event of an employee sustaining occupational disease,
the date of the *Accident” shall be deemed fo be the date of first diagnosis of occupational disease by a
licensed physician. As respects occupational disease, each employee sustaining occupational disease shall
be deemed io be a separate "Accident’.

“Evacuation” means the removal of persons other than the "Insured’ or the "insured's” employees from a
dangerous area to a designated safe area whether required by any public authority or at the instigation of any
insured”, solely as the result of a ‘Railroad Accidenit” or as result of a unintended fire or explosion which
results from an *Accident” arising solely out of or resulting solely from the “Insured’s” “Railroad Operations”.
An ‘Evacuation® shall be deemed to be over when the dangerous area is considered safe, by any public
authority, for the persons to return.

*Evacuation Expenses” means expenses for which the “Insured” is liable for persons other than the “Insured”
or the “Insured’s” employees for food, travel and accommodation arising out of an "Evacuation”. "Evacuation
Expenses’ does not include the salaries, overtime or any other compensation of any ‘Insured’s” officers or

employees nor any compensation of the *Insured” for use of its facilities or equipment.

“First Coverage Date” means the date specified in Item 5 of the Declarations. This policy shall apply only to
“Covered Injury” arising out of an "Accident” which takes place on or after that date.

“Fire Suppression Expenses” means expenses for which the "Insured” is liable to_persons or organizations
other than the “insured” or the “insureds” employees for fighting, containing and suppressing fires, provided
that any such fire results from an ‘Accident” arising solely out of or resulting solely from the ‘Insureds”
‘Railroad Operations”  'Fire Suppression Expenses” does not include the salaries, overtime or any other
compensation of any ‘insureds” officers or employees nor any compensation of the ‘Insured” for use of its
faciliies or equipment.

"Foreign Rolling Stock” means rolling stock for which the “Insured” is held liable (other than rolling stock
owned or leased by the “Insured") which is in the possession and control of the “Insured” as handling line, the
property of other railroad(s), individuals, firms or corporations under the Rules of Interchange, operating or
trackage agreement, or as a bailee but only to the extent of the "Insureds” liability, however expressed or
stipulated.

“Incidental Medical Malpractice™ means the rendering of or failure o render professional medical services by
the employees of the ‘insured” only while such employees are in the employ and service of the ‘Insured”
ncidental Medical Malpractice” shall not include the rendering of or failure to render medical service by a
licensed physician.
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20.  “Insured” means only the following:
A. the “Named Insured” specified in ltem 1 of the Declarations;
B. the "Named Insured's” subsidiaries and owned or financially controlled companies submitted to and
accepted by the Company and scheduled on this policy;

C. (1) the *“Named Insured’s” subsidiaries and owned or financially controlled companies which have
been acquired or formed after the inception of this “Policy Period” and which are:
(a) submitted to the Company within thirty (30} days of being acquired or formed, and
(p) accepted by the Company and endorsed onto this policy;

(2) such insurance as is afforded by this policy for such newly acquired or formed subsidiaries or
owned or financially controlied companies shall be excess over all other insurance available to
the "Insured”.

D.  additional "Insureds” other than as defined in B. or C. above which are sﬁbmitted to and accepted by
the Company and are scheduled on or endorsed onto this poficy.

E. if the “Named Insured” as a parinership or joint venture, the parinership or joint venture can so
desighate any partner or member thereof but only with respect to their liability as such;

F.  any officer, director, partner, employee or volunteer of the "Named insured”, while acting in their
capacity as such; and

G. any person, firm or corporation to whom or to which the *Named Insured” is obligated by an “insured

Contract” to provide insurance of the type afforded by this policy, but only in connection with "Railroad

Operations” or “Railroad Facilities” owned or used by the "Named Insured”.

21. “Insured Contract” means that part of any written contract or agreement pertaining to the "Insured’s” “Railroad
Operations” or ‘Railroad Facilities” under which the ‘Insured” assumes the tort liability of another to pay
damages because of “Bodily injury”, “Evacuation Expenses”, *Fire Suppression Expenses’, "Pollution Clean-
Up Expenses” or “Property Damage” to a third party or organization arising out of such “Railroad Operations”
or “Raitroad Facilities”, provided such contract or agreement is made prior to the "Accident” which resulted in
“Bodily Injury”, “Evacuation Expenses”, “Fire Suppression Expenses’, “Poliution Clean-Up Expenses’ or
‘Property Damage”  Tort liability means a liability which would be imposed by law in the absence of any
contract or agreement.

22.  ‘“insured's Products” means:

A.  any goods or products, other than real property, which are manufactured, sold, handled, distributed or
disposed of by:

(1) the“Insured”, or

(2) others trading under the name of the “Insured”.

B. containers (other than vehicles), materials, parts or equipment fumished in connection with such goods
or products.

23.  “Mobile Equipment” means a land vehicle (including any machinery or apparatus attached thereto), whether
or not self-propelled, providing that it is:

A. maintained exclusively for use on premises owned, used, or rented by the “insured” including the ways
immediately adjoining;
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24,

25.

26,

27.

28.

29,

B. designed for use principally off public roads;
C.  hi-rail vehicles while on railroad tracks; or

D.  designed or maintained for the sole purpose of affording mobility to equipment of the following types
forming an integral part thereof or permanently affached to such vehicle; power cranes, shovels,
loaders, diggers and drills; concrete mixers (other than mix-in-fransit type); graders, scrapers, rollers
and other trackbed construction or repair equipment, other railroad construction or repair equipment; air
compressors, pumps and generators including spraying, welding and building equipment, provided
always that such equipment is used in the “Railroad Operations” conducted by or on behaif of the
“Insured” or in conjunction with “Railroad Facilities” owned or used by the “Insured”.

“Named insured” means the persbn or organization specified in ltem 1 of the Declarations.

“Personal Injury” means injury other than “Bodily injury” arising out of one or more of the following offenses
committed on or after the “First Coverage Date™

A. false arrest, false imprisonment, wrongful eviction, wrongful detention or malicious prosecution; or

B. libel, slander, defamation of character or invasion of right of privacy, except that which arises out of any
advertising activities; or

C. mental injury, anguish or shock sustained by the person as a result of such offenses in A. or B. above
or mental injury, anguish or shock sustained by any relative of that person as a result of those offenses
in A or B. above.

“Policy Aggregate” means the most the Company will pay for all “Ultimate Net Loss” because of all “Covered
Injuries” to which this policy applies and shall not exceed the Limit of Liability stated in ltem 3 of the
Declarations, as "Policy Aggregate”.

“Policy Period” means the period of time shown in ltem 2 of the Declarations of this policy or as amended by
endorsement or cancellation. ‘

“Pollutants” means any noise, solid, semi-solid, liquid, gaseous or thermal irritant or contaminant, including
smoke, vapor, soot, fumes, mists, acids, alkalis, chemicals, toxic substances, toxic wastes, biological and
other etiologic agents or materials, electromagnetic or ionizing radiation and energy, genetically engineered
materials, teratogenic, carcinogenic and mutagenic materials, waste and any other materials to be disposed,
recycled, reconditioned or reclaimed.

“Pollution Clean-up Expense” means the expenses for which the “Insured” is liable for testing for, monitoring,
removal, containment, freatment, detoxification or neutralization of “Poliutants” which takes place at the site of
a “Railroad Accident”.

As respects Pollution Clean-up Expenses” coverage, the discharge, dispersal, release or escape of
*Pollutants” from a “Railroad Accident™

A must begin at the site of the "Railroad Accident” during the “Policy Period”;

B.  endsin its entirety as soon as the dangerous area is considered safe by the “Insured” or by any public
authority for persons to reoccupy the “Railroad Accident” site; and

C.  must be reported to the Company immediately, but in no event later than thirty (30} days from its
commencement.
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30.

31.

32,

33.

34.

35.

36.

37.

All interrelated, repeated or continuous episodes of a discharge, dispersal, release or escape of any
*Pollutants” shall in its entirety be deemed 1o be pollution “Accident” arising from a single "Railroad Accident’.
All “Pollution Clean-up Expenses” arising from a “Railroad Accident” shall be deemed to have occurred only at
the specific time of the "Railroad Accident’.

“Property Damage” means physical injury to or destruction of tangible property, including loss of use thereof,
or loss of use of tangible property which has not been physically injured or destroyed.

*Railroad Accident” means;
A.  the collision, overturning or derailment of a train or trains or “Railroad Equipment”; or
B. damage to "Railroad Equipment” caused by:
(1) "Acts of God”;
(2) vandalism and malicious mischief;
(3} loading or unloading by the "Insured”; or
(4) unintended fire, explosion or implosion;
which arises out of the “Railroad Operations™ conducted by the "Insured”.
“Railroad Equipment” means railroad locomotives, engines, trackmobiles, railroad cars or other equipment; or
"Automobiles” and "Mobile Equipment” which are built or modified to be operated on railroad track and is

being so used.

"Railroad Facilities” means the property owned or used, including the ways immediately adjoining by land, by
the “Named Insured” in the conduct of the *“Named Insured's” “Railroad Operations’.

“Railroad Operations” means the ownership, operation, maintenance, or use of “Railroad Equipment” and
"Railroad Facilities” for the purpose of providing transportation and other related services by the “Insured” that
are customary and normal for a railroad or railway. *Railroad Operations” also includes all operations directly
related to the conduct of the “Insured’s” business as a railroad or railway.

"Self-Insured Retention” means the amount specified in ltem 4 of the Declarations.

“Ultimate Net Loss™ means the total sum which an *"Insured” becomes legally obligated to pay by reason of
“Covered Injury” either through adjudication or compromise, as damages and “Defence Expenses”.

*“Watercraft” means any craft designed to float or travel in, on or under water.
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ENDORSEMENT #005
This endorsement, effective 12:01 a.m., April 1, 2013, forms a part of Policy No. RLC0O03808301 issued to
Montreal, Maine and Atlantic Canada Co. by XL Insurance Company Limited.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
- MINIMUM EARNED PREMIUM

This endorsement modifies insurance provided under the following:

CANADIAN RAILROAD LIABILITY INSURANCE POLICY — CLAIMS MADE

If this insurance is cancelled at your request, there will be a minimum earned premium retained by us of:
$ 56,304 or 25% of the premium for this insurance, whichever is greater.

If no dollar amount or percentage is indicated, the minimum earned premium will be 25% of the premium indicated
on the Declarations Page.

Cancellation of this insurance for non-payment of premium is considered a request by the first Named Insured for
cancellation of this Policy.

If a policy fee or inspection fee is applicable to this policy, the fee(s) will be fully earned and no refund of fees will
be made.

All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT #006

This endorsement, effective 12:01 a.m., April 1, 2013, forms a part of Policy No. RLC003808301 issued to

Montreal, Maine and Atlantic Canada Co. by XL Insurance Company Limited.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ T CAREFULLY.

ADDITIONAL INSURED SCHEDULE

This endorsement modifies insurance provided under the following:

CANADIAN RAILROAD LIABILITY INSURANCE POLICY —~ CLAIMS MADE

It is agreed as respects to “Railroad Operations” conducted by or on behalf of the *Named Insured”, the following
are included as additional “Insured(s)” but only as respects to such “Railroad Operations” conducted by or on behalf

of the *Named Insured” are covered by this policy:

KM Strategic Investments LL., 4111 East 37" Street North, Wichita, KS 67720
Rail World Locomotive Leasing, LLC

Maine Central Railroad Company

Canadian Pacific Railroad Company

The Interchange Trackage Rights Agreement

The Blocking and Haulage Agreements

The Master Locomotive Exchange Agreement

The TTX Interchange Agreement

The Saint-Jean Operating Agreement

The Sherbrook Lease Agreement

Canadian National Railway Company

Eastern Maine Railway Company - Interchange Agreement at Brownsville Junction Yard
FCM Rail, Lid — Master Equipment Lease

Town of Fort Fairfield, (Maine) — Rail Service Agreement

All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT #007
This endorsement, effective 12:01 a.m., April 1, 2013, forms a part of Policy No. RLC003808301 issued 1o
Montreal, Maine and Atlantic Canada Co. by XL Insurance Company Limited.
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
EMPLOYEE BENEFITS LIABILITY INSURANCE

This endorsement modifies insurance provided under the following:

CANADIAN RAILROAD LIABILITY INSURANCE POLICY — CLAIMS MADE

ADDITIONAL DECLARATIONS

LYMIT OF LIABILITY:

$_1,000,000 Each Wrongful Act or series of related Wrongful Acts.
$ 1,000,000  Each Annual Aggregate

COVERAGE DEDUCTIBLE
Each Benefits Liability insurance $ 10,000 Each Wrongful or series of Related Wrongful Acts

in consideration of the premium charged, it is agreed that the following is added to the above referenced policy:
1. INSURING AGREEMENTS
EMPLOYEE BENEFITS LIABILITY

We will pay the *Insured” for those sums which the “Insured” shall become legally obligated to pay as damages
because of any claim made against the “Insured” due to any “Wrongful Act” of the "Insured’, or any other
person for whose acts the “Insured” is legally liable, in the *Administration” of the “Insured’s Employee Benefits
Programs”, as defined in the Definitions section of this endorsement. This insurance applies only if a claim for
damages covered by this endorsement is first made against the “Insured” during the policy period. We have the
right and duty to defend any suit against the “Insured” seeking damages on account of such negligent act, error
or omission, even if any of the allegations of the suit are groundless, false or fraudulent, and we may make
such investigation and settiement of any claim or suit as we deem expedient

2. DEFINITIONS

A. The ungualified word *Administration” wherever used shall mean:
{1) giving counsel to employees with respect to the "Employee Benefits Programs”;
(2) interpreting the “Employee Benefits Programs”;
{3) handling of records in connection with the “Employee Benefits Programs”;
(4) effective enroliment, termination or cancellation of employees under the Employee Benefits
Programs”, provided all are acts which are authorized by the Named "insured”.

B. The term "Employee Benefits Programs®™ means (a) group life insurance, group accident or health
insurance, profit sharing plans, pension plans, employee stick subscription plans, workmen's compensation,
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unemployment insurance, social benefits, disability benefits, and (b) any other similar employee benefits
instituted after the effective date of this endorsement provided we are notified within thirty (30) day after the
institution of such benefits.

With respect to the insurance afforded by this endorsement the unqualified word “Insured” includes the
Named Insured, provided that unqualified word “Insured” includes the Named Insured, provided that (a) if
the Named Insured is designated as an individual, the insurance applies only to the conduct of a business
of which he is the sole proprietor and {b) the unqualified word *“Insured” also includes the following:

(1} if the Named Insured is or includes a partnership or joint venture, any partner or member thereof by
only with respect to his liability as such;
{2) any excessive officers, directors or stockholders of the Named “insured” while acting within the scope

of his duties as such;
(3} any employee, provided such employee is authorized to act in the “Administration” of the Named
“Insured’s” “Employee Benefits Program”.

Wrongful Act” means any actual or alleged negligent act, error or omission in the *Administration” of the
‘Employee Benefits Plan”. i

3. EXCLUSIONS

This endorsement does not apply to:

A.

B.

any dishonest, fraudulent, criminal or malicious adt, libel, slander, discrimination or humiliation;

bodily injury to or sickness, disease or death, of any person, or to injury to or destruction of any tangible
property, including the loss of use thereof;

any claim for failure of performance of contract by an insurer;

any claim based upon the ‘insured” failure to comply with any law concerning workmen's compensation,
unemployment insurance, social security or disability benefits;

any claim based upon:
(1) failure of any investment (s) including but not limited to stock to perform as represented by an "Insured”,

(2) advice given by an ‘Insured” fo any employee to participate in any investment plan including but not
limited to stock subscription plans;

all sums which the “Insured” shall become legally obligated to pay as loss because of any Breach of
Fiduciary Duty (as defined below) or because of any Breach of Fiduciary Duty by any person for which the
“Insured” is legally responsible and arising out of the "Insured's” activity as a fiduciary of any Plan covered
by this endorsement. The term, “Breach of Fiduciary Duty” shall mean the violation of any of the
responsibilities, obligations of duties imposed upon fiduciaries by the EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974 (U.S.) or amendments thereto any similar Canadian Federal, provincial, territorial
or municipal law, including but not limited to the Income Tax Act (Canada) and the Employment Standards
Act (2000) (Ontaric) with respect to any Plan covered by this endorsement;

. any claim made against the “Insured” based on or atfributable to any failure or omission on the part of the

“Insured” to effect and maintain insurance or bonding for Plan Property or Assets.
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4, LIMITS OF LIABILITY

Regardless of the number of (a) Tnsureds” under this policy (b) persons who sustain damage or (¢} claims
made or suits brought for such damages; the fimit of liability stated in the ADDITIONAL DECLARATIONS of this
endorsement as applicable to each ‘Wrongful Act or series of related acts by this policy for the period of
liabiity stated in the ADDITIONAL DECLARATIONS AS ‘Each Annual Aggregate” is, subject to the above
provisions, the total limit of our liability for all claims covered during the period this endorsement is in force.

5. PREMIUM

The premium stated in the ADDITIONAL DECLARATIONS is an estimated premium only. Upon termination of
each annual period of this endorsement the 'Insured’, on request, will fumish us a statement of the total
number of employees at the end of the period. The earned premium shall be computed on the average of the
number of employees at the end of the coverage period and that stated in the ADDITIONAL DECLARATIONS.
If the earned premium thus computed exceeds the estimated premium paid the "Insured” shall pay the excess
to us; we shall return to the “Insured” the unearned portion by such “Insured”,

6. DEDUCTIBLE

The deductible amount indicated in the ADDITIONAL DECLARATIONS shall be subfracted from the total
amount of all sums which we are obligated to pay or incur on behalf of the ‘nsured” on account of each
occurrence as stated in the ADDITIONAL DECLARATIONS. The terms of this endorsement including those
with respect to notice of claim of suit, apply irespective of the application of the deductible amount.

All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT #008
This endorsement, effective 12:01 a.m., April 1, 2013, forms a part of Policy No. RLC003808301 issued to
Montreal, Maine and Atlantic Canada Co. by XL Insurance Company Limited.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
DELETION OF PASSENGER EXCLUSION

This endorsement modifies insurance provided under the following:

CANADIAN RAILROAD LIABILITY INSURANCE POLICY — CLAIMS MADE
In consideration of the premium charged, it is agreed that SECTION Il., EXCLUSIONS, Exclusion 21. is deleted in
its entirety.

Itis further agreed that the following is added to SECTION Iil. CONDITIONS, 2. NOTICE OF ACCIDENT(S),
CLAIM(S) OR SUIT(S), A. Notice of “Accident(s)”, ltem (2):

() any"Bodily injury” to any passenger, whether or not for a consideration.

All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT #009
This endorsement, effective 12:01 a.m., April 1, 2013, forms a part of Policy No. RLCOU3808301 issued 10
Montreal, Maine and Atlantic Canada Co. by XL Insurance Company Limited.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
MUTUAL POLICY EXCLUSION

This endorsement maodifies insurance provided undér the following:

CANADIAN RAILROAD LIABILITY INSURANGE POLICY — CLAIMS MADE

In consideration of the premium charged, it is agreed that this policy shall not apply to any loss, cost, or expense for
which coverage is applicable under Indian Harbor Insurance Company - policy number RRLO037238 and any
endorsements attached thereto, and all renewals and replacements thereof, issued to: Montreal, Maine & Atlantic
Railway, Ltd.

All other terms and conditions of this policy remain unchanged.
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INSURED: Montreal, Maine and Atlantic Canada Co. POLICY NO.: RLC003808301

EFFECTIVE DATE: April 1, 2013 ENDORSEMENT NO.: 010

S.EF. NO. %4
LEGAL LIABILITY FOR DAMAGE TO HIRED AUTOMOBILES
ENDORSEMENT
{for attachment only to a Non-Owned Policy SPF No. 6)

SECTION B - LEGAL LIABILITY FOR DAMAGE TO HIRED AUTOMOBILES

The Insurer agrees to indemnify the Insured against the liability imposed by law upon the Insured or
assumed by him under any contract or agreement for loss or damage arising from the care, custody or
control of “Hired Automobiles” as defined in such palicy and resulting from loss or damage thereto, caused
by all perils. V

THIS ENDORSEMENT CONTAINS A PARTIAL PAYMENT OF L.OSS CLAUSE

DEDUCTIBLE CLAUSE

Each occurrence causing loss or damage covered hereunder except loss or damage caused by fire or
ightning or theft of the entire automobile shall give rise to a separate claim in respect fo which the Insurer's
liability shall be limited to the amount of loss or damage in excess of the amount deductible as stated in the
Declarations.

TWO OR MORE AUTOMOBILES

A motor vehicle and one or more frailers or semi-trailers attached thereto shall be held to be separate
autornobiles with respect to the limit of liability, including the deductible provision, if any, under this Insuring
Agreement.

EXCLUSIONS
The Insurer shall not be liable
{1) for loss or damage to any automobile while personally driven by the Insured if the Insured is an
individual; or
2) under any subsection hereof for loss or damage
(a) to tires or consisting of or caused by mechanical fracture or breakdown of any part of an

autornobile or by rusting, corrosion, wear and tear, freezing or explosion within the
combustion chamber, unless the loss or damage is coincident with other loss or damage
covered by such subsection or is caused by fire, theft or malicious mischief covered by
such subsection; or

(b} to any automobile while being used without the consent of the owner thereof, or
© caused directly or indirectly by contamination by radicactive material, or

(d) to radios designed both for transmitting and receiving or their equipment; or

(e) fo contents of trailers or to rugs or robes; or

i} to tapes and equipment for use with a tape recorder when detached therefrom; or





(9) caused directly or indirectly by bombardment, invasion, civil war, insurrection, rebellion,
revolution, military or usurped power, or by the operation of ammed forces while engaged
in hostilities whether war be declared or not; or

(h) for any amount in excess of the limit stated in the applicable subsection hereof and
expenditures provided for in the Additional Agreements of the policy to which this
endorsement is attached.

ADDITIONAL AGREEMENT
The Insurer further agrees to pay general average, salvage and fire depariment charges and custom duties
of Canada or of the United States of America for which the Insured is legally liable.
LIMITS AND AMOUNTS

The Limits and Amounts are as stated below:

All Perils Limit: $25,000,000 any one accident
Deductible $ N/A

XL INSURANCE COMPANY LIMITED
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INSURED: Montreal, Maine and Atlantic Canada Co. POLICY NO.: RLC003808301

EFFECTIVE DATE: April 1, 2013 ENDORSEMENT NO.: 011

Q.E.F. NO. 8-94
CIVIL LIABILITY RESULTING FROM DAMAGE TO HIRED AUTOMOBILES AND/OR
"~ AUTOMOBILES OPERATED UNDER CONTRACT ENDORSEMENT

In consideration of the premium herein stated, the Insurer agrees to indemnify the Insured against the
pecuniary consequences of the contractual or extracontractual liability of the Insured for joss of or damage
to “hired automobiles” or “automobiles operated under contract’, as defined in General Provisions,
Definitions and Exclusions of the policy to which this endorsement is attached, including their equipment,
caused by such of the perils described herein for which a premium is specified.

INSURING PERILS AMOUNTS |DEDUCTIBLE| TYPECOF | ESTIMATED | ESTIVATED | RATE | ADVANCE
AGREEMENT AUTOMOBILE}  COST CONTRACT| PER | PREMIUM
OF HIRE cosT $100

Civil fiabiity 1 | Al Perils $00,000. $0,000. $ $ $
from damage {exclusive of As Known To Insurer nc. Incl.
fo hired interest,

automobies expenses
andior and costs)

operated under 2 | Collision or $ $ $ $ $
contract tpset {exclusive of
interest,
expenses
and costs)

3 | Comprehensive | $ $ $ $ 8
{exclusion {exclusive of
collision or interest,
upsel) expenses
and cosls)

NZ2Q -1 Omy W <!

4 | Specified Perlls | $ $ $ $ $
(exclusive of
interest,
expenses
and costs)

Premium Due Dale: Total  incl Incl.






2.

Subsection 1 - ALL PERILS - from all perils;
Subsection 2 - COLLISION OR UPSET

Collision includes collision with (a) a vehicle to which the automobile is attached and (b) the
surface of the ground.

Upset means the total or partial upset of the automobile,
Subsection 3 - COMPREHENSIVE meaning any peril other than collision or upset

For the purpose of subsection 3, loss or damage caused by missiles, falling or objects, fire,
theft, explosion, earthquake, windstorm, hail, rising water, malicious mischief, riot or civil
commetion shall be deemed loss or damage caused by perils for which insurance is provided
under subsection 3. In addition, coverage under subsection 3 is extended to include loss or
damage caused by collision with a person or with an animal.

Subsection 4 - SPECIFIED PERILS ~ meaning fire, lightning, theft or attempted theft, explosion,
earthquake, windstorm, hail, rising water, riot or civil commotion, falling or forced landing of
aircraft or of parts of aircraft, or the stranding, sinking, buming, derailment or collision of any
conveyance in or upon which the automobile is being transported on land or water.

DEDUCTIBLE CLAUSE

The Insured shall be required to contribute the deductible amount stated in the Declarations
with respect to loss or damage insured under section B, except for loss or damage by fire or
lightning, in any one occurrence.

EXCLUSIONS
The Insurer shall not be liable for loss or damage:

() to any automobile while personally driven by the Named Insured if the Named
Insured is an individual;

2) @) to tires or consisting of or caused by mechanical fracture or
breakdown of any part of an automobile or by rusting, corrosion, wear and tear,
freezing, or explosion within the combustion chamber, unless the loss or
damage is coincident with other loss or damage covered by such subsection or
is caused by fire, theft or malicious mischief covered by such subsection;

(b} to any automobile while being used without the consent of the
owner thereof;

(c) to contents of trailers;
(d) to tapes and equipment for use with a tape recorder, or to compact discs,

unless such tapes, equipment or discs are in the tape player, recorder or disc
player;





3-

(e} caused directly or indirectly by bor;nbardment, invasion, civil war, insurrection,
rebellion, revolution, military or usurped power, or by the operation of armed
forces while engaged in hostilities whether war be declared or not.

(3) under subsections 3 and 4 loss or damage occurring by theft by anyone whose
domicile is the same as the Insured's, or by any employee of the Insured engaged in
the operation, maintenance, repair, servicing or parking of the automobile whether the
theft occurs in the course of such service or employment or not.

ADDITIONAL AGREEMENT
(1)  Where loss or damage arises from a peril insured against hereunder, the Insurer further
: aggress to pay general average, salvage and fire department charges, and customs
duties of Canada or the United States of America, for which the Insured is civilly fiable.
(2) The Additional Agreements under section A shall, insofar as they are
applicable to the subject matter of this endorsement, extend to the
indemnity provided herein.

The advance premiums for this endorsement are subject to adjustment in the same
manner as those stated under ltems 5 and 6 of the Declarations.

XL INSURANCE COMPANY LIMITED

Authorize% Representative






INSURED: Montreal, Maine and Atlantic Canada Co. POLICY NO.: RLC003808301

EFFECTIVE DATE: April 1, 2013 ENDORSEMENT NQ.: 012

Q.P.F.NO. 8
QUEBEC AUTOMOBILE INSURANCE POLICY
] {Non-Owned Form)
Approved by the Inspector General of Financial Institutions

ITEM 1
Full Name and Postal Address of the Insured:

As shown on the Declarations Page

Insured is!
{State whether individual, partnership, corporation, association, efc.)

ITEM 2

Contact Period  From: As shown on the Declarations Page
12:01 a.m. Standard Time at the Insured's address stated herein as {o each of said dates.

ITEM3

The automobiles in respect of which insurance is to be provided are those not owned in whole or in part by, nor registered in the name of the Insured, used in
the Insured's business of: AS KNOWN TO INSURER

ITEM 4
INSURED’S EMPLOYEES, SHAREHOLDERS, OFFICERS, MEMBERS, PARTNERS OR MANDATARIES AS OF THE DATE OF THE APPLICATION

Employees, sharehoklers, oificers, members, pariners, who regulacly use Al other employees, officers,
audomobiles nol owned by the Insured in his business. sharehoklers, membets or partners Mandataries of insured
Relationship Claas "A 1" Class "A 2" Class "B Class "C*
1o Insured Private passenger Commertial
Number | Rale | Premium Nurnber [ Rate [ Premium Number | Rate | Premium Number | Rate | Premium
s |53 s s s T3 5 | sinc.
AS KNOWN 1O INSURER

TEM §
AUTOMOBILES HIRED BY THE INSURED

Typa of automobile Estimated cost of hire $ Rates per $100 cost of hire $ | Advance premium $
AS KNOWN __ TO INSURER

The edvance premium is subject fo adjustment at the end of the cortract period as provided in the policy.

ITEM 6
AUTOMORBILES OPERATED UNDER CONTRACT ON BEHALF OF THE INSURED

Type of autorobile and use Estimated congract cost $ Rates per $100 of coniract cost $ | Advance premium $
AS KNOWN _ TO INSURER

The advance premium is subject to adiustment at the end of the cortract period as provided inthe policy.
ITEM 7

insurance is hereby provided against the perifs mentioned in this kem for which a premium is specified and upon the terms and conditions of this contract and subject to the following amount.

INSURING AGREEMENT PERLS AMOUNT PREMIUM
Section A Bodily Injtry to or death of $lexclusive of interest, expenses and costs) for loss or damage resutting | $included
Civil Liabifity others or damage to therr from bodily irjury 1o or the death of one or more persons, and for loss or
propaty damage to property, regardiess of the number of claims arising from any
oae acckdent
Endorsements: AS _PER  DECLARATIONS PAGE Sincluded
Premium due date: Total $ircluded
Premium
ITEM 8
[ IMPORTANT STATEMENTS FOR UNDERWRITING THE RISK ]
ITEM S

{ NOTICE






INSURING AGREEMENT

Now, therefore, subject to the limits, terms and conditions, provisions, definitions and exclusions herein stated.

SECTION A ~ CIVIL LIABILITY

The insurer agrees to indemnify the insured, the Insureds succession or legal
representatives against the pecuniary consequences of Civil liability the Insured may
incur for loss or damage arising from the use or operation in the business described in
the Declarations of any autornobile not ovmed (in whole or in part) by or registered in
the name of the Insured, and resulting from bodily Injury to or dealth of others or
damage to property of others not in the care, custody or control of the Insured.
Howevser, where the loss excesds the amounts of insurance, the indemnity shall be
applied first to the pecuniary consequences of civil liabiity incurred by the Named
Insured.

EXCLUSIONS

The Insurer shall not be liable under this section:

(1) except where the Automabile Insurance Act does not apply, for bodily
injury or death covered under the said Act, the Act respecting industrial
accidents and occupational diseases or the Crime Viclims
Compensation Act

(2) for any fiability which arises from the use or operation of any
automobile while personally driven by the Insured if the Insured is an
individual;

(3) for any liability imposed by any workmen’s compensation law upon any
person insured by this seciion;

{4) for loss or damage sustained by the Ilnsured or any employee,
shareholder, officer, member, pariner or mandatary of the Insured
while engaged in the business of the Insured, except as provided under
a Direct Compensation Agreement established in accordance with the
aforementioned Automobile Insurance Act

(5) for any liability assumed voluntarily by any person insured by this
section under any confract or agreement,

(6) for loss or damage to property carried in or upon an aufomobile
personally driven by any person insured by this section or fo any
property owned or rented by of in the care, custody or control of any
such person;

(7} for any sum in excess of the amount siated in section A of ltem 7 of

the Declarations, and expendituras provided for in the Additionat

Agreements of this section, irespective of the number of persons or

interests insured;

for any loss or damage resulting from bodily injury to or death of any

person or damage to property arising out of a nuclear energy hazard in

excess of the compulsory amount of liability insurance prescribed by
the Automoblle Insurance Act or the Act respecting off-highway
vehicles, depending on the type of vehicle involved.

[€:)

-

See also General Provisions, Definitions, Exclusions and Conditions

ADDITIONAL AGREEMENTS
Where indemnily is provided by this section the insurer further agrees:

(1) immediately upon receipt of nofice of loss, to serve any person insured by
this section by such investigation thereof, or by such fransactions with the
claimant, or by such settiement of any resulting claims, as may be
deemed expedient by the Insurer;

(2) to take up the interest of any person enfiled to the benefit of the
insurance and assume his defense in any action which -may be brought
against him;

(3) bear, over and above the proceeds of the insurance, costs and expenses
resulting from actions against the Insured, including those of the defense,
and interest on the proceeds of the insurance;

(4) if the injury is to a person, to reimburse any person insured by this section
for expenses incurred for such medical aid as may be immediately
necessary at the time of such injury;

(5) to be liable up o the minimum amount(s) of fiability insurance prescribed
by any legislation respecting Automobile Insurance and applying in that
province or territory of Canada or in that State of the United States of
America in which the accident occurred, if that amount(sy is higher than
the amount(s) stated in section A of ltem 7 of the Declarations;

(6) not to set up any defense to a claim that might not be set up if the policy
were a motor vehicle liability policy issued in the province or territory of
Canada or in the State of the United States of America in which the
accident occurred.

AGREEMENTS OF INSURED

Where indemnity is provided by this section, every person insured:

(a) empowers the Insurer as their representative fo appear and defend in any
province or temitory of Canada in any State of the United States of
America in which action is brought against the Insured arising out of the
use or operation of an automobile with respect to which insurance is
provided hereunder,;

(b) renounces his right to unilaterally revoke such mandate;

(¢} shall reimburse the Insurer, upon demand, in the amount which the
Insurer has paid by reason of the provisions of any statute relating to
automobile inswrance and which the Insurer would not otherwise be liable
to pay under this section.

GENERAL PROVISIONS, DEFINITIONS AND EXCLUSIONS

1. TERRITORY
Unless extended by endorsement, insurance provided by this contract
applies only within Canada, the United States of America and upon a
. vessel andfor aircraft serving ports or airports of those countries.

2. PERSONNEL OF OTHER GARAGES EXCLUDED

No person who is engaged in a garage business, shall be entitied to
indemnity or payment under this contract for any loss, damage, injury
or death sustained while using, operaiing or working upon the
automobile in the course of that business or while so engaged Is an
occupant of or enters or gets onfo or alights from such autornobile,
unless the person is the Insured or the insureds employee,
shareholder, member, partner or mandatary or is actually driving the
automnobile in Quebec.

3.  DEFINITIONS

in this policy:

(a) The term automobiles operated under contract shall mean
automobiles operated in the business of the insured stated in ltem
3 of the Declarations where the complete supervision, direction
and control of such automobiles remain with the owner thereof,
but shall not include any automobile owned in whole or in part by
or registered in the name of the Named insured or any employee,
shareholder, officer, member, pariner or mandatary of the insured;

(b) The term garage business includes any business involving the
custody, selling, equipping, repairing, maintaining, storing, parking,
moving or servicing of automobiles;

{¢}) The temn hired automobiles means automobiles hired or leased
from others with or without drivers, used under the control of the
Insured in the business stated in tiem 3 of the Declarations but shall
not include any automoblle owned in whole or in part by or
registered in the name of the Named Insured or any employee,
shareholder, officer, member, pariner or mandatary of the Insured.

(d) The words nuclear energy hazard mean the radioactive, toxic,
explosive or other hazardous properties of prescribed substances
under the Atomic Energy Control Act (Canada).

4. TWO OR MORE AUTOMOBILES

{a) When two or more automobiles are insured hereunder the terms of
this contract shall apply separately to each, but a motor vehicle and
one or more traller or trallers or semi-trailers attached thereto shalf
be held fo be one automobile with respect to the amounts of
insurance under section A. Where two or more automobiles are
insured under one or more contracts issued by the same insurer,
only one amount of insurance, the highest, shall apply in the event of
loss under sectionA.

(b) If section B is included in this poficy through endorsement QEF.
NO. 6-94, Civil Liability for damage to hired automobiles andior
autormobiles operated under contract, such automobiles shall be





held to be separate automobiles with respect to the amount(s) of
insurance, including any deductible provisions, under section B.

{¢) Section A shall apply to the Insured's liability for damage caused
fo non-owned trailers, other than a frailer designed or used to
carry passengers for demonstration, sale, office or dwelling
purposes, while:

(i) attached fo an automobile of the private passenger type
insured under said section;

(i) ot altached to any other vehicle, provided such frailer is
generally attached to an automobile of the private passenger

automobiles are hired with drivers or the amount incurred for hired
automobiles and the wages paid to drivers when such drivers are
employess of the Insured. The words “contract cost” as used herein mean
the entire amount paid by the Insured for “automobiles operafed under
confract’ fo the owners thereof.

The advance premiums are subject to adjustment at the end of the
contract period when the Insured shall deliver to the Insurer a writien
statement of the total amounts expended for *cost of hire” and "contract
cost” during the contract period based on the provisions contained in
Q.E.F. No. 6-100, Final adjustment of premium computation statement.

type insured under said section. 7. AUDIT
Provided the Insured has authorized the Insurer in writing, the Insurer

5. ADDITIONAL INSUREDS may at any time during regular business hours and upon fourteen days’
This confract also insures every employee, shareholder, officer, prior notice examine the books and records of the Insured insofar as they
member, pariner or mandatary of the Named Insured, who with the relate to the subject matter of the contract.
consent of the owner of the automobile involved:

(a) and in the business of the Named Insured stated in ltem 3 of the 8. CROSSLIABILITY
Declarations, personally drives any automobile not owned in Every Named Insured sustaining loss or damage because of another
whole or in part by or registered in the name of (1) the Named Named Insured shall, in respect of such loss or damage, be desmed to
Insured or be a third party under this contract provided that this provision shall not
(2) such additional insured person, or (3) any person having the same operate to increase the limit of the Insurer’s liability.
domicile as the Named Insured or such additional insured person; ~
(by any automobile renfed or hired in the name of the Named Insured 8. EXCLUDED USES
and not owned in whole or in part or registered in the name of Unless coverage is indicated in the Declarations or expressly given by an
such additional insured person. endorsement, the Insurer shall not be liable under this contract while:
(a) the automobile is rented or leased to another;

6. PREMIUM ADJUSTMENT {b} the automobile is used o carry explosives, or to carmy radioactive
The advance premiums stated in ltem 5 and 6 of the Declarations and material for research, education, development or industial purposes,
Q.EF. No. 6-94, if applicable, are computed on the estimated total or for purposes incidental thereto;

“cost of hire” or "contract cost’ as the case may be, for the contract {c) the automobile is used as a taxicab, bus, fivery or sightseeing
period. The words tost of hire” as used herein means the entire conveyance.
amount incurred for “hired automobiles® and drivers when such

CONDITIONS

This contract is subject fo the Civil Code of Quebec, the Code of Civil the Insurer remains liable towards the Insured for such proportion of the

Procedure of Quebec, the Automobile Insurance Act and its regulations and indemnity as the premium he collected bears to the premium he should

Act respecting off-highway vehicles if applicable. have collected.

1. REPRESENTATION OF RISK Section B of endorsement Q.E.F. No. -84 may be nullified at the instance
The client, and the Insured ¥ the insurer requires it, is bound to of the Insurer where the Insured or the client has misrepresenied or
represent all the facts known fo him which are likely to materially concealed relevant facts mentioned in Condition 1 and in the first
influence an insurer in the selting of the premium, the appraisal of the paragraph of Condition 2 which are likely to materially influence a
risk or the decision to cover it, but he is not bound fo represent facts reasonable insurer, even in respect of logses not connected with the risk
known to the Insurer or which from their notoriety he is presumed to so misrepresented or concealed. Unless the bad faith of the Insured or the
know, except in answer to inquiries. client is established or unless it is established that the Insurer would not

have covered the risk if he had known the true facts, the Insurer remains
The client means the person submitting an insurance application. Hable towards Insured for such proportion of the indemnity as the premium
he collected bears to the premium he should have collected.

2. MATERIAL CHANGE IN RISK
The insured shall promptly notify the Insurer of any change that 4. BREACH OF WARRANTY
increases the risks stipulated in the policy and that results from events A breach of wamranty aggravating the risk suspends the coverage. The
within his control if it is likely to materially influence an insurer in setting suspension ceases upon the acquiescence of the Insurer or the remedy of
the rate of the premium, appraising the risk or deciding to confinue to the breach.
insure it.

5. PROHIBITED USE
On being notified of any material change in the risk, the insurer may, The Insured shall not drive or operate the automobile nor permit the use of
under Condition 21, cancel the contract or propose, in wriiting, a new the automobile by others:
rate of premium. Unless the new premium is accepted and paid by the {a) unless the driveris for the time being authorized by law or qualified to
Insured within thirty days of the proposal, the policy ceases to be in drive or operate the automobile, or while he is under 16 years of age
force. or under such other age as is prescribed by law to drive an

automobile;

If the Insurer continues to accept the premium or if he pays an (b) for any illicit trade or fransportation;
indemnity after a loss, he is deemed to have acquiesced in the change {c) inany race or speed test.
notified to him.

6. INSPECTION OF AUTOMOBILE

3. MISREPRESENTATIONS OR CONCEALMENT The Insurer shall be permitted at all reasonable times to inspect the
Section A of the policy may be nullified at the instance of the Insurer automobile and its equipment.
where the Insured or the client has misrepresented or concealed
relevant facts mentioned in Condition 1 and in the first paragraph of 7. NOTICE OF LOSS

Condition 2 which are likely to materially influence a reasonable insurer
in the decision to cover the risk. Unless such misrepresentation or
concealment is established,

The Insured shall notify the Insurer of any loss which may give rise to an
indernnity, as soon as he becomes aware of it. Any inferestec person may
give such notice.

The failure to fulfit the obligation set out in the preceding paragraph entails
forfeiture of the right to indemnity where such failure has caused prejudice
{o the insurer.





10.

1".

12,

INFORMATION TO BE PROVIDED

At request of the Insurer, the insured shall inform the Insurer as soon
as possible of all the circumstances surrounding the loss, including its
probable cause, the nature and extent of the damage, the location of
the insured property, the rights of third parties, and any concurent
insurance; he shall also fumish him with vouchers and swear or
warrant 1o the truth of the information.

Where, for a serious reason, the Insured is unable to fulfil such
obligation, he is entitled to a reasonable time in which to do so. if the
Insured falls to fulfit his obligation any interested person may do soon
his behalf.

In addition, the Insured shall forthwith send to the Insurer a copy of any
notice, latter, summons or proceeding received in connection with a
client.

DECEITFUL REPRESENTATION

Any deceitful representation relating to a loss entails the loss of the
right of the person making it to any indemnity in respect of the risk to
which the representation relates.

However, if the occurrence of the event insured against entails the loss
of both property for occupational use and personal property, forfetture
is incurred only with respect fo the class of property to which the
representation relates.

ABANDONMENT, SAFEGUARDING AND EXAMINATION OF
PROPERTY

The insured may not abandon the damaged property if there isno
agreement to that effect with the Insurer.

The Insured shall facilitate the salvage and inspection of the insured
property by the Insurer. He shall, in particular, permit the Insurer and
his representative to visit the premises and examine the insured
autormnobile and its equipment.

In addition, the insured shall at the expense of the Insurer, and as far
as reasonably possible, protect the autornobile from further loss or
damage, and any such further loss or damage accruing directly or
indirectly from a failure to protect shali not be recoverable hereunder,
No repairs shall be undertaken or any physical evidence of the loss or
damage removed without the written consent of the Insurer, except
such repairs as are immediately necessary for the protection of the
automobile from further Joss or damage, or until the Insurer has had a
reasanable time to make the examination provided for in Condition 6.

ADMISSION OF LIABILITY AND COOPERATION
No transaction made without the consent of the Insurer may be set up
against him.

The Insured shall not admit any liability nor settie or attempt to settie
any claim, except at his own cost.

The Insured shall cooperate with the Insurer in the processing of all
claims.

VALUATION AND MANNER OF PAYMENT

The Insurer shall not be liable beyond the actual cash value of the
automobile at the time any loss or damage occurs, and the loss or
damage shall be ascertained or estimated with proper deduction or
depreciation, however caused, and shall in no event exceed what it
would cost 1o repair or replace the automobile or any part thereof with
material of like kind and quality provided that in the event of any part of
the aulomobile being obsolete and out of stock, the lability of the
Insurer in respect thereof shall be limited {o the value of such part at
the time of loss or damags not exceeding the manufacturer’s latest list
price.

In the event of a total or constructive total loss, the Insurer agrees at
the option of the Insured and subject to supporting evidence, to cover
reasonable expenses incurred to restore the automobile to the same
condition as it was before the loss.

Except where an arbilration has been made and subject to the rights of
preferred and hypothecary creditors, the Insurer, instead to making
payment may, within a reasonable time, repair, rebuild or replace the

13.

14.

15.

16.

17.

18.

19,

20,

property damaged or lost with other of like kind and quality, giving written
notice of its intention to do so within seven days afler the receipt of the
proofs of loss.

In alf cases, the salvage, if any, shall revert to the tnsurer.

ARBITRATION IN CASE OF DISAGREEMENT

In the event of disagresment as 1o the nature, extent or amount of the loss
or damage or as fo the adequacy of repairs or replacements, such
questions shall be determined by arbitration before recovery can be made
under this confract, whether the right to recover on this confract is
disputed or not, and independently of all other questions.

The Insured and the Insurer shall each select one appraiser, and the two
s0 chosen shall then select a disinterested arbitrator. Thereafier the two
appraisers together shall estimate or appraise the loss or damage, stating
separately sound value and damage, or delermine the adequacy of
repairs or replacement, and, failing to agree, shall submit their differences
fo the arbitrator.

In case either party fails 1o name an appraiser within seven clear days
after being served with written notice so to do, or in case the appraisers
fail to agree upon an arbitrator within fifteen days after their appointment,
or in case an appraiser or arbitrator refuses to act or is incapable of acting,
or dies, a Judge of a Court having jurisdiction where the arbitration is to be
held may appoint such appraiser or arbitrator on the application of the
Insured or of the Insurer.

The arbitration award shall be made in writing by the two appraisers, or by
one appraiser and the arbitrator. For the surplus, the procedure provided
in Section 940 to 951.2 of the Code of Civil Procedure of Quebec shall
apply mutatis mutandis, Each party shall pay the appraiser selected by
him, and shall bear equally the expenses of the arbiiration.

NON-WAIVER

Neither the Insurer nor the Insured shall be deemed to have waived any
ferm or condition of this contract by any act relating to arbitration or to the
defivery and completion of proofs of loss, or to the investigation or
adjustment of the claim.

TIME OF PAYMENT

Claims under Section B shall be paid within sixty days afler receipt of
naotice of loss or of information or proof of ioss required by the Insurer or,
where an arbitration is held, within fifieen days after award Is accepted by
the Insured.

CONTINUATION OF COVERAGE
Coverage is maintained after a loss.

PRESCRIPTION
Every action against the Insurer under this confract is prescribed by three
years from the date the right of action has arisen.

SUBROGATION

The Insurer shall be subrogated to the extent of the amount paid under
this confract to the rights of the Insured against persons responsible for
the loss except when they are members of the Insured’s household.

The Insurer may be fully or partly released from his obligation towards the
Insured where, owing to any act of the Insured, he cannot be so
subrogated.

OTHER LIABILITY INSURANCE

insurance under a contract evidenced by a valid owners policy is, in
respect of liability arising from or occurming in connection with the
ownership, use or operation of an automobile owned by the insured
named in the policy and within the description or definition hereof in the
policy, a first loss insurance, and insurance attaching under any other
valid molor vehicle fiability policy is excess insurance only.

However, insurance evidenced by a valid garage policy, not describing the
specific automobile(s) insured, shall in respect to non-owned or
customers’ automobiles while being used, operated or worked upon in the
course of the policyholder's business as a garage be a first loss insurance
and insurance aftaching under any valid motor vehicle policy shall be
excess insurance only.

RENEWAL OF CONTRACT

This coniract shall be renewed of right, for the same premium and for the
same period, at explry, unless notice to the contrary is given by the Insurer
or the Insured; if given by the Insurer, the notice of non-renewal or of a
change In the premium must be sent to the Insured at his last known





address, not later than the thirfieth day preceding the date of expiry,
counting that date.

Where the Insured deals through a broker, the notice provided for in
the first paragraph is sent io the broker, the latter being enfrusted to
rernit to the Insured.

21. CANCELLATION

This contract may be cancelled at any time:

(a) by each of the Named Insureds giving mere wiitten notice to the
insurer, Cancellation takes effect upon receipt of the notice by the
Insurer and the lnsured shall therefore be entifled to a refund of
the excess of the premium actually paid over the premium eamned
for the time the confract has been in force, on the basis of the
Canceliation Table herein;

(b) within sixty days after its coming into force, by the Insurer giving
written nofice to each Named Insured. Cancellation takes sffect
fifteen days following receipt of such nofice by the Named Insured
at his last known address.

22,

Al the expiry of such period of sixty days, the contract shall not be
cancelled by the Insurer except in the case of an aggravation of risk which
is likely to materially influence a reasonable insurer in the decision to
continue 1o insure, or when the premium has not been paid. The Insurer
so wishing to cancel the confract shall notify each Named Insured in
writing, cancellation takes effect thirty days following receipt of such notice
by the Named Insured at his last known address or, if the Described
Automobile, with the exception of a school bus, is an automobile
contemplated in Title VIIL1 of the Highway Safety Code, fifteen days after
receipt of the nofice, o

The Insurer shall refund the excess of the premium actually paid over the
earned premium computed on a day to day basis.

Where one or more of the Named Insureds have been mandated to
receive or send the notices provided for under paragraph (a) or (b) above,
notices sent or received by them shall be deemed to have been sent or
received by all Named Insureds.

In this Condition, the words premium actually paid mean the premium
actually paid by the Insured to the Insurer or its agent, but do not include
any premium or part thereof peid to the Insurer by an agent unless
actually paid to the agent by the Insured.

NOTICE

Any nofice to the Insurer may be sent by any recognized maans of
communication to the Insurer or its authorized representative. Notice may
be given to the Named Irisured by letter personally delivered fo him or by
mail addressed to him at his fast known addrass.

CANCELLATION TABLE





INSURED: Montreal, Maine and Atlantic Canada Co. POLICY NO.: RLC003808301

EFFECTIVE DATE: April 1, 2013 ENDORSEMENT NO.: 013

S.P.F. No. 6 - STANDARD NON-OWNED AUTOMOBILE POLICY
{Approved for use in all provinces except Quebec)

WHEREAS AN APPLICATION HAS BEEN MADE BY THE APPLICANT (HEREINAFTER CALLED THE INSURED) TO THE INSURER FOR A CONTRACT OF
AUTOMOBILE INSURANGE AND THE SAID APPLICATION FORMS PART OF THIS CONTRACT OF INSURANCE AND I8 AS FOLLOWS: -

APPLICATION

TEMS
1. FULL NAME OF THE APPLICANT:  As per Declarations Page

POSTAL ADDRESS {INCLUDING

COUNTY ORDISTRICT ): .
APPLICANT 1S: As per Declarations Page
(STATE WHETHER INDIVIDUAL, PARTNERSHIP, CORPORATION, MUNICIPALITY OR ESTATE)
2. POUCYPERICD 1201 AR LOCAL TIME AT THE APPLICANTS POSTAL
FrOM: As per Declarations Page TO: ADDRESS STATED HEREIN AS TO EACH OF SAID DATES
3. THE AUTOMOBILES IN RESPECT OF WHICH INSURANCE IS TO BE PROVIDED ARE THOSE NOT OWNED IN WHOLE OR IN PART BY.NOR LICENSED IN THE NAME OF THE
APPLIGANT, USED IN THE APPLICANT'S BUSINESS OF: As per Declarations Page
A, THE APPLICANTS PARTNERS, OFFICERS, EMPLOYEES AND AGENTS AS OF THE DATE OF THIS APPLCATION ARE AS FOLLOWS:
LOCATION PARTNERS, OFFICERS AND EMPLOYEES WHO REGULARLY USE ALL OTHER PARTNERS, OFFICERS ALL APPLICANT'S AGENTS
AUTOMOBILES NOT OWNED BY THE APPLICANT IN HIS BUSINESS, AND EMPLOYEES
CLASS “A1* PRIVATE PASSENGER CLASS "A2” COMMERCIAL CLASS “B” CLASS "C?
NUMBER | RATE | PREMIUM | NUMBER RATE | PREMIUM | NUMBER | RATE ‘ PREMIUM | NUMBER | RATE | PREMIUM
insurer

[[] Al partners, oft

icers, empl

6yées and' genus atany location in Canada eicehi Quebec,

5.

“HIRED AUTOMOBILES" — THE AUTOMOBILES HIRED BY THE APPLICANT ARE AS FOLLOWS:

TYPE OF AUTOMOBILE

ESTIMATED COST OF HIRE

RATES PER $100 OF COST OF HIRE

ADVANCE PREMIUM

] All hired automobiles covered, subject to reporting and premium adjustment.

THE ADVANCE PREMIUM 1S SUBJECT TO ADJUSTMENT AT THE END OF THE POLICY PERIOD AS PROVIDED IN THE POLICY

6.

"AUTOMOBILES OFERATING UNDER CONTRACT" ON BEHALF OF THE APPLICANT ARE AS FOLLOWS:

TYPE OF AUTOMOBILE AND DESCRIPTION OF USE

ESTIMATED CONTRACT COST

RATES PER $100 OF CONTRACT COST

ADVANCE PREMIUM

7] All automobiles operated under contract covered, subject o reporting and premium adjustment.

THE ADVANGCE PREMIUM IS SUBJECT TO ADJUSTMENT AT THE END OF THE POLICY PERIOD AS PROVIDED IN THE POLICY

7. THIS APPLICATION IS MADE FOR INSURANCE AGAINST THE PERILS MENTIONED IN THIS ITEM AND UPON THE TERMS AND CONDITIONS OF THE INSURER'S
CORRESPONDING STANDARD POLICY FORM AND FOR THE FOLLOWING SPECIFIED LIMIT.
INSURING AGREEMENT PERILS LT COMBINED PREMIUMS
GAL UABLITY FOR "BODILY TEXCIUSIVE OF INTEREST AND COSTS) FOR
SECTION A INJURY TO OR DEATH OF ANY | $ As per LOSS OR DAMAGE RESULTING FROM BODLY | § Incl.
THIRD PARTY PERSON OR DAMAGE 1O | pociamtions Page  PWURY TO OR THE DEATH OF ONE OR MORE
LIABILITY PROPERTY OF OTHERS NOT IN PERSONS, AND FOR LOSS OR DAMAGE TO
THE CARE, CUSTODY OR PROPERTY, REGARDLESS OF THE NUMBER OF
CONTROL OF THE APPLICANT. CLAIMS ARISING FROM ANY ONE ACCIDENT,
ENDORSEMENTS As per Declarations Page $ Incl,
MINIMUM RETAINED PREMIUM $ Incl. TOTAL PREMIUM $ Incl.

T HAS ANY INSURER CANCELLED, DECLINED OR REFUSED TO RENEW OR ISSUE, AUTOMOBILE INSURANCE TO THE APPLICANT WITHIN THREE YEARS PRECEDING THIS
APPLICATION? i SO, STATE NAME OF INSURER.

Not Applicable

WITHIN THE THREE YEARS PRECEDING THIS APPLICATION.

STATE PARTICULARS OF ALL ACCIDENTS OR CLAIMS ARISING OUT OF THE USE OR OPERATION IN HIS BUSINESS OF NON-OWNED AUTOMOBILES BY THE APPLICANT

INJUI NS

DAMAGE TOPROPERTY UF OTHER

“As Known to [nsurer.

3
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10, ALL THE STATEMENTS IN THIS APPLICATION ARE TRUE AND THE APPLICANT HERESY APPLIES FOR A CONTRACT OF AUTOMOBILE INSURANCE YO BE BASED ON THE
TRUTH OF THE SAID STATEMENTS.
. Excludmg British Columbia: Wher, () an appiicart for a contract gives false p of the 10 ba Insured fo the prejudice of the Insurer, or
or fails to disch nthe ion any fact required to be stated therein; or {b) the Insured contravenes a term of the contract or cormmits a fraud; or (g}
thelnswedwu?ymakes afalse statement in respedohclaxmmderuve contract, a claim by the insuredis rrwahdsndmenghtofwmredmmwmdemhy is forfelted,
12. British Columbia: ¥, (a) an applicant for a copfract gives faise of the i ile to be insured to the prejudice of the Insurer, or knowingly
or fails to discl inthe i fadrequwedtobestatedmrtor(b)ﬁwmuredcmmamoﬂhconmc!orcmmﬂtsamud or (¢} the Insured
wafullymakes a false statement in respectofadammderﬁvewmacf, a clsim by tha Insured is invalid and the right of the Insured to recover indemnity is forfeited.

INSURING AGREEMENT

Now, Therefore, in Consideration of the payment of the premium spsdified and of the tained in the application and subject to the limits, terms,
conditions, provisions, definiions and exclusions herein stated

SECTION A - THIRD PARTY LIABILITY

The Inawrer agrees 1o indemnify the insured against the liability imposed by law upon the insured for foss or damage arising from the use or operation of any
automobile not owned in whole or in part by or licensed in the name of the Insured, and resulting from

BODILY INJURY TO OR THE DEATH OF ANY PERSON OR
DAMAGE TO PROPERTY OF OTHERS NOT IN THE CARE, CUSTODY OR GONTROL OF THE INSURED:

Provided always the Insurer shall not be Bable under this policy:
(a) for any liability which arises from the use or operation of any automobile while personally driven by the Insured I the Insured is an individual; or
*(by for any Hiability imposed upon any person insured by this policy: ‘
{1) by any workmen's compensation law; or
{2y by any law for bodily injury to or the death of the Insured or any partner, officer or employse of the Insured while engaged in the business of the insured; o
(6) for any liability assumed by any person insured by this policy voluntarlly under any confract o agreement; or

(d) forloss or damage to property carried in or upon an automaoblle personally driven by any person insured by this policy or to any property owned or rented by, orin
the care, custody or control of any such person; or

(&) forany amount in excess of the limit stated in ltem 7 of the spplication, and expenditures provided for in the Additional Agreements of this policy; subject aways
to the provisions of the section of the insurance Act (Autornobile insurance Part) relating to the nudiear energy hazard.

*Not applicable in the Province of Ontario
ADDITIONAL AGREEMENTS OF INSURER
Where indemnity is provided by this policy, the Insurer further agrees:

(1) upon receipt of notice of loss or damage caused to persons or property to serve any person insured by this policy by such investigation thereof, or by such
negotiations with the claimant, or by such settiement of any resulting dlaims, as may be deemed expedient by the Insurer, and

(2) todefend in the name and on behalf of any person insured by this policy and at the cost of the Insurer any civil acion which may at any time be brought against
such person on account of such loss or damage to persons or property; and

(3)  topay all costs taxed against any person insured by this poficy in any civil action defended by the Insurer and any interest acoruing after enlry of judgment upon
that part of the judgment which is within the limits of the Insurer’s liabllity; and

4 incase the injury be to a person, reimburse any person insured by this policy for outtay for such medical aid as may be immediately necessary at the ime of such
injury, and

(5) beliable up to the minimum limit(s) prescribed for that province or eritory of Canada in which the accident occurred, if that limi(s) is higher than the limit stated
in section A of Htem 7 of the application; and

(6) notset up any defense to a claim that might not be set up if the policy were a motor vehicle liability policy issued in the province or territory of Canada in which the
accident occurred,

AGREEMENTS OF INSURED
Where indemnity is provided by this seclion, every person Insured by this policy

(@) by the acceptance of this policy, constitutes and appoints the Insurer his irevoable attomney to appear and defend in any province or territory of Ganada in which
action is brought against the Insured arising out of the use or operation of an automobile with respect to which insurance is provided hereunder;

(b) shall reimburse the Insurer, upon demand, in the amount which the Insurer has paid by reason of the provisions of any statute relating to autornobile insurance
and which the Insurer would not otherwise be lisble to pay under this policy.

GENERAL PROVISIONS AND DEFINITIONS
1. ADDITIONAL INSUREDS
The Insurer agrees to indemnify in the same manner and to the same extent as if named herein as the insured, every pariner, officer or employee of the Insured
who, with the consent of the owner thereo!, personally drives (a) in the business of the Insured stated in lem 3 of the spplication, any automobile not owned in
whole or in part by or licensed in the name of (i} the Insured, or (i) such additional Insured person, or (i) any person or persons residing in the same dwelling
premises as the Insured or such additional insured person, of (b} any automobile hired or leased in the name of the Insured excep! an automoblle owned in whole
or in part or ficensed in the name of such additional insured person.

2. TERRITORY
This policy applies only to the use or operation of automobiles within Canada or the United States of America or upon a vessel plying between ports of those
countries,
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3. HIRED AUTOMOBILES DEFINED
The term "Hired Automoblles™ as used In this policy means automobiles hired or leased from olhers with or without drivers, used under the control of the Insured in

the business staled in item 3 of the application but shall not include any aufornobile owned in whole of in part by or licensed In the name of the Insured or any
pariner, officer or employee of the insured.

4, AUTOMOBILES OPERATED UNDER CONTRACT DEFINED
The term "Austomoblles Operated under Contract” as used in this policy shall mean automobiles operated in the business of the Insured stated in ltem 3 of the
application where the complete supenision, direction and confrol of such automobiies remain with the owner thereof, but shall not include any aulomobite owned in
whole or in part by or licensed in the name of the Insured or any pariner, officer or employee of the Insured. .

5. TWO OR MORE AUTOMOBILES

When two of more automobiles are insured hereunder the terms of this policy shall apply separalely to each, but & motor vehicle and a trailer or trailers attached
thereto shall be held to be one automobile as respects fimits of liabilily under Secton A.

6. PREMIUM ADJUSTMENT
The Advance Premium stated in em 5 of the application is computed on the estimated total "cost of hire" for the Policy Perlod. The words "cost of hire” as used
herein mean the entire amount incured for "Hired Automobiles" and drivers when such aulomobiles are hired with drivers or the amount incurred for hired
automobiles and the wages pald to drivers when such drivers are employees of the Insured.

The Advance Premium stated in llem 6 of the application is computed on the estimated total "contract cost" for the Policy Period. The words "contract cost” as used
herein mean the entire amount paid by the Insured for “Automobiles Operated under Contract” to the owners theseof.

The Advance Premiums are subject to adjustment at the end of the Policy Period wher the Insured shall deliver to the Insurer a written statement of the total amounts
expended for cost of hire during the Policy Period. H such amounts exceed the estimates stated in the application, the Insured shall Immediately pay additional
premium at the rates stated therein; if less, the Insurer shall refum to the Insured the uneamed premium when deterrined but the Insurer shall, in any event, receive
or retain not less than the Minimum Retained Premium staled therein.

The Insurer shall have the right and opportunity, wherever the insurer so desires, to examine the books and records of the Insured 1o the extent they relate 1o the
premium bases or the subject matter of this policy.

STATUTORY CONDITIONS
{Ontario}

The insurance provided under this Coverage is subject to the “Automobile Statutory Conditions” approved by the Superintendent of Insurance for the Province of Ontario
and upon request the Company will make available a complete copy of same,

STATUTORY CONDITIONS
{Common Law Jurisdictions Except Ontario and British Columbia)

In these statutory conditions, uniess the context otherwise requires, the word minsured” means a person insured by this contract whether named or not.

NOTE: Al of the Statutory Conditions contain the above wording. However,
- in all of the Provinces and Terrdories using these standard, approved forms, only Statutory Conditions 1, 8 and 9 are made applicable to accident benefits
insurance and uninsured motorist insurance where It is provided by the confract.
- In the Northwest Territories the defintion of "insured person” must be read as conlaining in eddition the words “end includes any person fo whom benefits
may be payable under the accident benefits set out in the Schedufe fo the insurance Ordinance.”

1. Material Change in Risk

(1) The insured named in this contract shall promptiy notify the insurer or its local agent in wiifing of any change In the risk material fo the contract and within his
knowledge.

(2) Without resricling the generality of the foregoing, the words "change in the risk material to the confract” include:
(a) any change in the insurable interest of the insured named in this contract in the aulomobile by sale, assignment or otherwise. except through change of
title by succession, death or proceedings under the Bankrupfcy Act (Canada):
and in respect of insurance against loss of or damage to the autornobile,
{b) any morigage, lien or encumbrance affecting the automoblle after the application for this contract;
(c) any other insurance of the same interest, whether valid or not, covering loss or damage insured by this contract or any portion thereof,

NOTE: In Prince Edward island Statutory Condition 1, sub-condiions 2 and 3 are identical with the above quoted Statutory Cordition refating to material change in risk
2. Prohibited Use by insured

(1) The insured shall not drive or operate the autornobile,

(8) unless he is for the time being either authorized by law or qualified to drive or operate the automoblile; or

by  while his licence to drive or operate an automobile is suspended or while his right fo obfain a licence is suspended or while he Is prohibited under order of
arny court from driving or operating an automobile; or

(¢} while he is under the age of sixteen years or under such other age as is prescribed by the taw of the province in which he resides al the time this contract
is made as being the minimum age at which a licence or permit to drive an automobile may be issued 1o him; or

{dy for any illicit or prohibited trade or transportation; or

(&) in anyrace or speed test.

Prohibited Use by Others

(2y The insured shall not permit, suffer, allow or connive at the use of the automoblle,

(@) by anyperson,
)  unless that person Is for the time being eifher authorized by faw or qualified to diive or operate the automobile; or
(i) while that person is under the age of sixisen years or under such other age as is prescribed by the law of the province in which he resides at the

time this contract is made as being the minimum age at which a licence or pesmit to drive an automobile may be issued to him; or

(b) by any person who is & member of the househoki of the insured while his licence to drive or operate on automoblle is suspended or while his right to
obtain a ficence is suspended or while he is prohibited under order of any court from driving or operating an automobile; or

{c) for any iliicit or prohibiled rade or transportation; of

{d) nanyrace or speed test.
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In the case of Saskatchewan, Statutory Condiion 2 reads as folfows:
2. Prohiblted Use by Insured

(1} The insured shall not drive or operafe the aulomobile,

(a)  while under the influence of infoxicaling liquor or drugs to such an extent s to be for the time being incapabile of the proper controf of the automobite;
or

{b}  uriless he is for the time being either authorized by law or quafified to drive or operate the autormobile; or

(c}  whila he is under the age of 16 years or under such other age as is prescribed by the law of the province In which he resides at the ime this contract
is made as being the minimum age af which a fcence or permit o drive an automobile may be issued to him; or

(i for any ilficit or prohibifed trade or transportation; or

(&) in any race or speed test.

Prohibited Use by Others

(2} The insured shall not permit, suffer, afiow or connive at the use of the automobie,

(a) by eny person under the influence of Intoxicating fiquor or drugs fo such an extent as to be for the time being incapable of the proper controf of the
automobile; or

(b) by any person,
(3 unless that person is for the time being either authorized by law or qualified o drive or operate the atfomobile; or
(i whie that person s under the age of 16 years or under such othier age a5 is prescribed by the law of the province in which e resides at the time

this contract is made as being the minimum age at which a licence or permit to drive an automobile may be issued to him; or
(¢} for any flficit or prohibited trade or transporfation; or
{d} in any rece or speed test.

3. Requirements Where Loss or Damage to Persons or Property

{1} The insured shall,
(@) promplly give to the insurer writlen notice, with all available particulars, of any accident involving loss or d fop or property and of any
ciaim made on account of the accident;
(b} verify by statutory declaration, if required by the insurer, thal the claim arose out of the use or aperation of the automobile and thal the person
operating or responsible for the operation of the automobile at the time of the accident is a person insured under this contract; and
(¢} forward immediately to the insurer every letter, document, advice or writ received by him from or on behalf of the claimant.

(2) Theinsured shall not,
{a) voluntarily assume any liability or setfle any claim except at his own cost, or
{by interfere in any negotiations for setilemnent or in any lega! proceeding.

(3) The insured shall, whenever requested by tha Insurer, aid in securing information and evidence and the attendance of any witnass and shall co-operate with
{he insurer, exceptin a pecuniary way, in the defence of any aclion or proceeding or in the prosecution of any appeal.

4. Requirements Where Loss or Damage to Automobile

(1) Wnere loss of or damage to the automobile occurs, the Insured shall, if the loss or damage is covered by this contract,
{a} promptly give nofice thereof in writing to the insurer with the fullest information obtainable at the ime,;
{b} at the expense of the insurer, and as far as reasonably possible, protect the automobile from further loss or damage; and
{¢} deliver to the nsurer véthin ninety days sfter the date of the Joss or d a statutory declaration stating, to the best of his knowledge and belief, the
place, time, cause and amount of the loss or damage, the interest of the insured and of all others thereln, the encumbrances thereon, all other
insurance, whether valid or not, covering the automobile and that the loss or damage did not occur through any willful act or neglect, procurement,
means or connivancs of the insured.

(2)  Any further loss or damage acoruing to the automobile directly or indlrectly from a fallure to protect it as required under subcondition (1) of this condilion is
not recoverable under this contract,

(3)  No repairs, other than those that are i diately necessary {or the p ion of the at bile from further loss or damage, shali be undertaken and no
physical evidence of the loss or damage shall be remmoved,
{a) without the written consent of the insurer;, or
(b) uniil the insurer has had a reasonable time to make the examination for which provision is made in statutory condition 5.

Examination of insured

{4) The insured shall submit to examination under cath, and shall produce for ination atsuch le place and time as is designated by the instrer or
its representative all documents in his possession or control that relate to the matters in question, and he shall permit extracts and copies thereof to be
made.

insurer Liable for Cash Value of Automobile

(5) The insurer shall not be liable for more than the actual cash value of the automobils at the time any loss or damage occurs, and the loss or damage shall
be ascertained or estimated according to that actual cash value with proper deduction for depreciation, however caused, and shall nol exceed the amount
that it would cost fo repair or replace the automobile, or any part thereof, with material of like kind and quality, but, if any part of the automobile is obsolete
and out of stock, the Hability of the insurer in respect thereof shall be limited fo the value of that part at the fime of loss or damage, not exceeding the
maker's latest list price.

Repair or Replacement
(6) Except where an appraisal has been made, the insurer, instead of making payment, may, within a reasonable time, repair, rebulld or replace the property
damaged or lost, with other of like kind and guality if, within seven days after the receipt of the proof of joss, it gives written notice of its intention to do so.

No Abandonment; Salvage
(f) There shall be no abandonment of the automoblie to the insurer without the Instrer's consent. If the insurer exercises the option lo replace the automobile
or pays the actual cash value of the automobile, the salvage, if any, shall vest in the insurer.

In Case of Disagreemeant

(8) Inthe event of disagreement as to the nature and extent of the repairs and reptacements required, or as to thelr adequacy, ¥ effected, or as te the amount
payable in respect of any loss or damage, those questions shalf be d ined by the appraisal as provided under The Insurance Act (in Newfoundiand,
The Insurance Contracts Acl) before there can be recovery under this contract, whether the right to recover on the contract is disputed or not. and
independently of af other questions. There shall be no right to an appraisal unlil 2 specific demand therefor is made in wiiting and until after proof of loss
has been defivered, -
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Inspection of Automabile

The insured shall permit the insurer at all reasonable fimes to inspect the automobile and ils equipment.

Time and M of Pay tofi Money
(1) The insurer shall pay the Insurance money for which it is liable under this contract within sixty days after the proof of Joss has been received by it or, where an
appraisal is made under subcondition (8) of statutory condition 4, within fifteen days after the award is rendered by the appraisers.

When Action May be Brought .

(2) The insured shall not bring an action to recover the amount of a claim under this contract unless the requirements of statutory condiions 3 and 4 are complied
with or untl the amount of the loss has been ascertained as therein provided or by a judgment apainst the insured after trial of the issue or by agreement
between the parties with the written consent of the insurer.

Limitation of Actions

(3) Every action or proceeding against the insuref under this contract in Tespect of loss or damage to the automabiie shall be commenced within one year next after
the happening of the loss and not afterwards, and in respect of loss or damage to persons or property shall be commenced within one year next afler the cause
of action arose and not afterwards.

NOTE:
In Yukon Territory, Northwest Tenttories, Manitoba and New Brunswick, the one year kmitation period in sub-condition (3) should read "2 yeers”.

In the case of Nova Scotia, Newfoundiand and Prince Edward Island sub~condition (3) reads as follows:

(3} Every acton or proceeding under this contract against the insurer in respect of a claim for indemnification for kabifty of the insured for loss or damage lo
properly of another person or for personal injuy to or death of another person shaft be commenced wilhin two years after the Habifty of the Insured Is
established by a court of competent jurischction and not aflerwards. Every other action or proceeding against the insurer under this contract in respect of foss or
d: {o the at bile shalf be ed within two years from the fime the loss or damage was sustained and nof aflerwards,”

Who May Give Notice and Proofs of Claim

Notice of claim may be given and proofs of dlaim may be made by the agent of the insured named in this contract in case of absence or inability of the insured to give
the nofice or make the proof, such absence or inability being safisfactorily accounted for or, in the like case of if the insured refuses to do 50, by a person to whom any
part of the insurance money is payable.

Termination
(1)  This coniract may be tesminated,

(8) by the Insurer piving 1o the insured fifteen days’ notice of terminabon by registered mail or five days' writien notice of jon p lly del d;
{b) by the insured at any ime on request,

(2) Wnere this contrac! is terminated by the insurer,
(a) the insurer shall refund the excess of premium actually paid by the insured over the pro rata premium for the expired time, but in no event shall the pro
rata premium for the expired fime be deemed to be less than any minimun retained premium specified; and
(o) the refund shall accompany the notice unless the premium is subject to adjustment or determination as to the amount, In which case the refund shall be
made as soon as practicable.

(3} Wnere this contract is terminated by the insured, the insurer shafl refund as soon as practicable the excess of premium aclually paid by the insured over the
short rate premium® for the expired time, but in no event shall the short rate premium for the expired fime be deemed to be less than any minimum retained
premiurn specified,

(4) The refund may be made by money, postal or express company money order or cheque payable at par.

(5) The fikeen days mentioned in clause (g) of sub-condition (1) of this condition commences to run on the day following the receipt of the regisiered letter at the
post office to which it is addressed.

NOTE:

In the Northwest Territories, paragraph (a) of sub-condition 1 hes the following words added:
“and by nofifying the registrar of motor vehicles as required by the Vehicles Ordinance”.

* See the “General Rules” attached to this policy for the Short Rate Cancellation Table.

Notice

Any written notice to the insurer, may be defivered at, or sent by registered mall to, the chief agency or head office of the insurer in the Province. Wiitten notice may
be given to the insured named in the contract by letier personally defivered to him or by registered mail addressed 1o him at his latest post office address as notified to
the insurer. In this condition, the expression "registered” means registered in or outside Canada.

NOTE:
In the Northwest Temitories, the reference is to Territories and i the Yukon Temitory the reference is to Ternitory rather than Province,

STATUTORY CONDITIONS
(British Columbia}

In these statutory conditions, unfess the context ofherwise requires, the word "insured” means a person insured by this contract whether named or not

1.

Material Change in Risk

(1) The insured named in this contract must promptly notify the insurer or its local agent in writing of any change in the risk material to the contract and within
the insured’s knowledge.

{2} Without restricing the generality of the foregoing, the words “change in the sisk materdal to the contract” indude
(a) any change in the insurable interest of the insured named in this contract in the automobile by sale, assignment or otherwise, except through change
of tille by succession, dealn or proceedings under the Bankrupicy Act (Canadal,
and in respect of insurance against loss of or damage to the automobile,
{b) any morgage, lien or encumbrance affecting the automobile after the application for this contract,
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{¢} any other insurance of the same interest, whether valid or not, covering loss or damage insured by this contract or any portion of it.
2. Prohibited Use by Insured

(1) Theinsured must not drive or operate the automobile
2} while under the influence of infoxicating liquor of drugs 1o such an extent as fo be for the time being incapable of the proper control of the automoblle,
(by  unless he or she is for the time being either authorized by law or qualified to drive o operate the aufomobile,
{c}  while he or she is under the age of 16 years or under such other age as is prescribed by the law of the province in which he or she resides at the time
this confract is made as being the minimum age at which a licence or permit to drive an automobile may be Issued to him or her,
(dy for anyillicit or prohibited trade or transportation, of
{6} in anyrace or speed test,

Prohibited Use by Others

(2} The insured must not permlt, suffer, allow or connive at the use of the automobile

(2) by any parson under the influence of intoxicating liquor or drugs t such an extent as to be for the lime being incapable of the proper control of the
automobile,

{by by anyperson,
@y  unless that person ls for the time belng either authorized by law or qualified to drive or operate the automebile, or
{#)  while that person is under the age of 16 years or under such other age as is prescribed by the law of the province in which he or she resides at

the time this contract Is made as being the minimum age at which a ficence or permit 1o drive an automaobile may be issued to hit or her,

{c) for any ilicit or prohibited trade or transportation, or

In any race or speed test.

3.  Requi ts if Loss or D: ge to Persons or Property

(1) The insured must
(a) promplly give to the insurer written nouce with all availeble particulars, of any accident involving loss or damage to persons or propernty and of any
claim made on account of the accident,
() verily by statutory declaration, if required by the insurer, that the claim arose oul of the use or operation of the automobile and that the person
operating or responsible for the operation of the automobile at the time of the accident is a person insured under this contract, and
(c) forward immediately to the insurer every letter, document, advice or wiit received by the insured from or on behalf of the claimant.

(2) The insured must not
(a) voluntarily assume any liability or seftle any clalm except at the Insured's own cost, of
{b) interfere in any negotiations for settiement or in any legal proceading,

(3) The insured must, whenever requested by the insurer, aid in securing information and evidence and the atiendance of any witness and must co-operate
with the insurer, except in a pecuniary way, in the defence of any action or proceeding or in the prosecution of any appesl,

4.  Requir ts if Loss or D: ge to A bik

(1) Hloss of or damage to the automobile occurs, the Insured rust, if the loss or damage is covered by this contract,
{a) promptly give notice of it in writing fo the insurer with the fullest Information obtainable at the time,
(b) at the expense of the insurer, and as far as reasonably possible, protect the automobile from further loss or damage, and
{c) deliver to the insurer within 80 days after the date of the loss or damage a statutory declaration stafing, to the best of the insured's knowledge and
belief, the place, fime, cause, and amount of the loss or damage, the interest of the insured and of all others in it, the encumbrances on it, alf other
insurance, whether valid or not, covering the automobile and that the loss or damage did not occur through any wilful act or neglect, procurement,
means or connivance of the insured,

(2)  Any further loss o damage accruing to the automobile directly or indirectly from a failure to protect it as required under subcondition (1) of this condition Is
not recoverable under this contract.

(3) Repairs, other than those that are immediately necessary for the protection of the automobile from further loss or damage, must not be undertaken and
physical evidence of the loss or damage must not be removed
(@) without the written consent of the insurer, or
(b} until the insurer has had a reasonable time to make the examination for which provision Is made in statutory condition 5.

Examination of Insured

(4 The insured must submit to examination under oath, and must produce for examination at such reasonable place and time as is designated by the insurer
or its representative, all documents in the insured’s possession or control that relate to the matters In question, and the insured must permit extracts and
coples of them to be made.

Insurer Liable for Cash Value of Automobile

(5) The insurer is not lsble for mare than the aclual cash value of the automobile at the time any loss or demage occurs, and the loss or damage must be
ascentained or estimated according to that aciual cash value with proper deduction for depreciation, however caused, and must not exceed the amount that it
woutld cost fo repair or replace the automobile, or any part of it, with material of like kind and quality, but, if any part of the automobile Is ohsolete and out of slock,
the liabifity of the insurer in respect of it is limited to the value of that part at the ime of Joss or damage, not exceeding the maker's latest list price.

Repair or Replacement
(6) Unless an appraisal has been made, the insurer, instead of making payment, may, within a reasonable time, repalr, rebuild or replace the property damaged
or fost with ofher of fike kind and quality if, within 7 days afier the receipt of the proof of loss, it gives wiitten nofice of its intention o do so.

No Abandonment; Salvage
(7} There must be no abandonment of the automoblle 10 the insurer without the insurer's consent. K the insurer exercises the oplion 1o replace the automobile
or pays the actual cash value of the automobile, the salvage, if any, vests in the insurer.

in Case of Disagreement

(8) In the event of disagreement as to the nature and extent of the repairs and replacements required, or as 1o their adequacy, if effected, o as to the amount
payable in respect of anyloss or damage, those questions must be determined by appraisal as provided under the Insurance Act before there can be recovery
under this contract, whether the right to recover on the contract Is disputed of not, and independently of all other questions. There is no right to an appraisal untd
a specific demand for it is made in wiiting and until after proof of loss has been delivered,

5. Inspection of Automobile
The insured must pemnit the insurer at all reasonable times to inspect the automobile and its equipment.
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6.  Timeand M of Pay t of § Money
(1) The insurer must pay the insurance for which it is fiable under this contract within 60 deys after the proof of loss has been received by it or, if an appraisal is
made unider subcondition (8) of stahutory condition 4, within 15 days after the award is rendered by the appraisers.

When Action May be Brought

(2) The insured must not bring an action to recover the amount of a claim under this contrad unless the requirements of statulory conditions 3 and 4 are complied
with or uniil the amount of the loss has been ascertained as provided under those conditions or by 2 judgment against the insured after rial of the issue of by
agreement between the parties with the written consent of the insurer.

Limitation of Actions

(3)  Every action or proceeding against the insurer under this contract in respect of loss or damage to the automobite must be commenced within one year nexi after
the happening of ihe loss and not afterwards, and in respect of loss or damage 1 persons of property must be commenced within one yesr next after the cause
of action wose and not afterwards.

7. Who May Give Notice and Proofs of Claim
Nofice of claim may be given and proofs of claim may be made by the agent of the Insured narmed in this confract in case of absence or inabliity of the insured 1o give
the notice or make the proof, such absence or inabifty being satistactorily accounted for or, in the like case or if the insured refuses to do so, by a person to whom any
part of the Insurance money is payable,

8. Temmination
(1} This contract may be terminated

@) by the insurer giving to the insured 15 days' nofice of termination by registered mai or 5 days” written notice of ination p Hly delivered, or
{b) by the insured at any fime on request.

(2y i this contract is terminated by the insurer,
@  the insurer must refund the excess of premium aclually paid by the insured over the proportionate premium for the expired fime, but in no event must the

proportionate prermium for the expired time be d d 10 be Jess than any minimum reiained premium specified, and
(o) the refund must accompany the nofice unless the premium Is subject to adjusiment or determination as to the amount, in which case the refund must be
made as soon as practicable.

(3 Y this contract Is tenminated by the insured, the insurer must refund as soon as practicable the excess of premium actuslly peid by the insured over the short
rate premium* for the expired fime, but in no event must the short rate premium for the expired fime be deemed to be less than any minimum retained premium
specified,

(4) The refund may be made by money, postal or express company money order or cheque payable at par.

(5) The 15 days mentioned in clause {a) of sub-condition (1) of this condition commences 1o run on the day following the receipt of the registered letter at the post
office to which it is addressed.

* See the “(eneral Rules” attached to this poficy for the Short Rate Cancellation Table.
8.  Noftice
Any written notice to the insurer may be defivered al, or sent by registered mall to, the chief agency or head office of e insurer in Brifish Columbia. Written

notice may be given fo the insured named in this contract by letter personally delivered to e insured or by registered mall addressed to the insured al the
insured's latest post office address as notified to the insurer. in this condifion, the exp jon "regi 4" means regi d in or outside Ganada.

XL INSURANCE COMPANY LIMITED

Authonize§ Representative

S.P.F. No. 6 (01-05) Insuring Agreement Page7 of 7
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CLAIM REPORTING INSTRUCTIONS

New claims can be reported by phone, fax, mail or email, 24 hours a day, seven days a
week, 365 days a year.

Please include, if available, the name, address and phone number for all relevant parties,
the date and time of loss, the location of the loss, a description of the loss, and any
damage information.

If reporting by phone, please be sure to indicate if the claim involves a fatality, serious
bodily injury, pollution spill, or requires immediate response.

Phone: 1-800-823-7351 (Toll-Free)

Fax: 1-866-262-9002 (Toll-Free)
1-678-819-7388 (Toll)
Email: napropcasclaimnewnotices@xlgroup.com {New Claims Notices)
Email: napropcasclaims@xigroup.com (All Other Claims Correspondence)
USPS Mail: XL Group
Attn: Railroad
PO Box 614002

Orlandc, FL 32861-4002

Overnight Mail: XL Group
Atin: Railroad
4208 Vineland Road, Suite J-2
Orlando, FL. 32811

INSTRUCTIONS FOR REQUESTING LOSS RUNS

Due to privacy issues, Surplus Lines can only honor requests for loss runs when
submitted in writing by our wholesale broker of record or by the Insured, on their
company letterhead. Surplus Lines can only deliver loss runs to our wholesale broker of
record or to the Insured.

To request a copy of loss runs for your policy, please submit your request to:

ES.Railroadl.ossRunRequests@xlaroup.com

SLCR-RAILROAD 05/2012
©2012 X.L. America, Inc. All rights reserved.






NOTICE TO POLICYHOLDERS

PRIVACY POLICY

The XL America, Inc. insurance group (the “Companies”, believes personal information that we collect about our
customers, potential customers, and proposed insureds (referred to collectively in this Privacy Policy as
“‘customers”) must be treated with the highest degree of confidentiality. For this reason and in compliance with
the Title V of the Gramm-Leach-Bliley Act ("GLBA”), we have developed a Privacy Policy that applies to all of our
companies. For purposes of our Privacy Policy, the term “personal information” includes all information we obtain
about a customer and maintain In a personally identifiable way. In order to assure the confidentiality of the
personal information we collect and in order to comply with applicable laws, alt individuals with access to personal
information about our customers are required to follow this policy.

Qur Privacy Promise

Your privacy and the confidentiality of your business records are important to us. Information and the analysis of
information is essential to the business of insurance and critical to our ability to provide to you excellent, cost-
effective service and products. We understand that gaining and keeping your trust depends upon the security
and Integrity of our records concerning you. Accordingly, we promise that:

1. We will follow strict standards of security and confidentiality to protect any information you share with us or
information that we receive about you;

2. We will verify and exchange information regarding your credit and financial status only for the purposes of
underwriting, policy administration, or risk management and only with reputable references and
clearinghouse services; ‘

3. We will not collect and use information about you and your business other than the minimum amount of
information necessary to advise you about and deliver to you excellent service and products and to
administer our business;

4. We will train our employees to handle information about you or your business in a secure and confidential
manner and only permit employees authorized to use such information to have access to such information;

5. We will not disclose information about you or your business to any organization outside the XL insurance

group of Companies or to third party service providers unless we disclose to you our intent to do so or we are
required to do so by law;

6. We will not disclose medical information about you, your employees, or any claimants under any policy of
insurance, unless you provide us with written authorization fo do so, or unless the disclosure is for any
specific business exception provided in the law; ‘

7. We will attempt, with your help, to keep our records regarding you and your business complete and accurate,
and will advise you how and where to access your account information {unless prohibited by law), and will
advise you how to correct errors or make changes to that information; and

8. We will audit and assess our operations, personnel and third party service providers to assure that your
privacy is respected.

Collection and Sources of Information

We collect from a customer or potential customer only the personal information that is necessary for (a)
determining eligibility for the product or service sought by the customer, (b).administering the product or service
obtained, and (c) advising the customer about our products and services. The information we collect generally
comes from the following sources:

»  Submission — During the submission process, you provide us with information about you and your business,
such as your name, address, phone number, e-mail address, and other types of personal identification
information;

«  Quotes - We collect information to enable us to determine your eligibility for the particular insurance product
and to determine the cost of such insurance to you, The information we collect will vary with the type of
insurance you seek;

»  Transactions ~ We will maintain records of all transactions with us, our affiliates, and our third party service
providers, including your insurance coverage selections, premiums, billing and payment information, claims
history, and other information related o your account;

PN CW 02 0505 Page 1 of 3






NOTICE TO POLICYHOLDERS

= Claims ~ If you obtain insurance from us, we will maintain records related to any claims that may be made
under your policles. The investigation of a claim necessarily involves collection of a broad range of
information about many issues, some of which does not directly involve you. We will share with you any facts
that we collect about your claim unless we are prohibited by law from doing so.” The process of claim
invastigation, evaluation, and settlement also involves, however, the collection of advice, opinions, and
comments from many people, including attorneys and experts, to aid the claim speciafist in determining how
best to handle your claim. In order to protect the legal and transactional confidentiality and privileges
associated with such opinions, comments and advice, we will not disclose this information to you; and

+  Credit and Financial Reports — We may receive information about you and your business regarding your
credit. We use this information to verify information you provide during the submission and quote processes
and to help underwrite and provide to you the most accurate and cost-effective insurance quote we can
provide.

Retention and Correction of Personal Information

We retain personal information only as long as required by our business practices and applicable law. If we
become aware that an item of personal information may be materially inaccurate, we will make reasonable effort
to re-verify its accuracy and correct any error as appropriate.

Storage of Personal information

We have in place safeguards to protect data and paper files containing personal information.

Sharing/Disclosing of Personal Information

We maintain procedures to assure that we do not share personal information with an unaffiliated third party for
marketing purposes unless such sharing is permitted by law. Personal information may be disclosed o an
unaffiliated third party for necessary servicing of the product or service or for other normal business transactions
as permitted by law.

We do not disclose personal information to an unaffiliated third party for servicing purposes or joint marketing
purposes unless a contract containing a confidentiality/non-disclosure provision has been signed by us and the
third party. Unless a consumer consents, we do not disclose “consumer credit report” type information obtained
from an application or a credit report regarding a customer who applies for a financial product to any unaffiliated
third party for the purpose of serving as a factor in establishing a consumer’s eligibility for credit, insurance or
employment. Tonsumer credit report type information” means such things as net worth, credit worthiness,
lifestyle information (piloting, skydiving, etc.) solvency, etc. We also do not disclose to any unaffiliated third party
a policy or account number for use in marketing. We may share with our affiliated companies information that
relates to our experience and transactions with the customer.

Policy for Personal Information Relating to Nonpublic Personal Health Information

We do not disclose nonpublic personal health information about a customer unless an authorization is obtained
from the customer whose nonpublic personal information is sought to be disclosed. However, an authorization
shall not be prohibited, restricted or required for the disclosure of certain insurance functions, including, but not
limited to, claims administration, claims adjustment and management, detection, investigation or reporting of
actual or potential fraud, misrepresentation or criminal activity, underwriting, policy placement or issuance, loss
control andfor auditing.

Access to Your Information

Our employees, employees of our affiliated companies, and third party service providers will have access to
information we collect about you and your business as is necessary to effect transactions with you, We may also
disclose information about you to the following categories of person or entities:

* Yourindependent insurance agent or broker;
PN CW 02 0505 Page 2 of 3






NOTICE TO POLICYHOLDERS

= Anindependent claim adjuster or investigator, or an attorney or expert involved in the claim;
«  Persons or organizations that conduct scientific studies, including actuaries and accountants;
*  Aninsurance support organization;
.»  Another insurer if to prevent fraud or to properly underwrite a risk;
+ A state insurance department or other governmental agency, if required by federal, state or local laws; or
* Any persons entitled to receive information as ordered by a summons, court order, search warrant, or
subpoena.

Violation of the Privacy Policy

Any person violating the Privacy Policy will be subject to discipline, up to and including termination.

For more information or to address questions regarding this privacy statement, please contact your broker.

PN CW 02 0505 Page 3 of 3






NOTICE TO POLICYHOLDERS

FRAUD NOTICE

Arkansas

Any person who knowingly presents a false or fraudulent claim for payment of a loss or
benefit or knowingly presents false information in an application for insurance is guilty
of a crime and may be subject to fines and confinement in prison.

Colorado

It is unlawful to knowingly provide false, incomplete, or misleading facts or
information to an insurance company for the purpose of defrauding or
attempting to defraud the company. Penalties may include imprisonment, fines,
denial of insurance, and civil damages. Any insurance company or agent of an
insurance company who knowingly provides false, incomplete, or misleading
facts or information to a policyholder or claimant for the purpose of defrauding
or attempting to defraud the policyholder or claimant with regard to a settlement
or award payable from insurance proceeds shall be reported to the Colorado
division of insurance within the department of regulatory agencies.

District of
Columbia

WARNING: Itis a crime {o provide false or misleading information to an insurer for the
purpose of defrauding the insurer or any other person. Penalties include imprisonment
and/or fines. In addition, an insurer may deny insurance benefits if false information
materially related to a claim was provided by the applicant.

Florida

Any person who knowingly and with intent to injure, defraud, or deceive any insurer
files a statement of claim or an application containing any false, incomplete, or
misieading information is guilty of a felony of the third degree.

Kansas

A “fraudulent insurance act" means an act committed by any person who, knowingly
and with intent to defraud, presents, causes o be presented or prepares with
knowledge or belief that it will be presented to or by an insursr, purported insurer,
broker or any agent thereof, any written statement as.part of, or in support of, an
application for the issuance of, or the rating of an insurance policy for personal or
commercial insurance, or a claim for payment or other benefit pursuant to an insurance
policy for commercial or personal insurance which such person knows to contain
materially false information concerning any fact material thereto; or conceals, for the
purpose of misleading, information concerning any fact material thereto.

Kentucky

Any person who knowingly and with intent to defraud any insurance company or other
person files an application for insurance containing any materially false information or
conceals, for the purpose of misleading, information concerning any fact material
thereto commits a fraudulent insurance act, which is a crime.

Louisiana

Any person who knowingly presents a false or fraudulent claim for payment of a loss or
benefit or knowingly presents false information in an application for insurance is guilty
of a crime and may be subject to fines and confinement in prison.

Maine

It is a crime to knowingly provide false, incomplete or misleading information to an
insurance company for the purpose of defrauding the company. Penalties may include
imprisonment, fines, or denial of insurance benefits.

Maryland

Any person who knowingly and willfully presents a false or fraudulent claim for payment
of a loss or benefit or who knowingly and willfully presents false information in an
application for insurance is guilty of a crime and ‘may be subject to fines and
confinement in prison.

New Jersey

Any person who includes any false or misleading information on an application for an
insurance policy is subject to ¢riminal and civil penalties.

New Mexico

ANY PERSON WHO KNOWINGLY PRESENTS A FALSE OR FRAUDULENT CLAIM
FOR PAYMENT OF A LOSS OR BENEFIT OR KNOWINGLY PRESENTS FALSE
INFORMATION IN AN APPLICATION FOR INSURANCE IS GUILTY OF A CRIME
AND MAY BE SUBJECT TO CIVIL FINES AND CRIMINAL PENALTIES,

PN CW 01 1211
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NOTICE TO POLICYHOLDERS

New York

All Commercial Insurance, Except As Provided for Automobile Insurance:
Any person who knowingly and with intent to defraud any insurance company or other
person files an application for insurance or statement of claim containing any materially
false information, or conceals for the purpose of misleading, information concerning any
fact material thereto, commits a fraudulent insurance act, which is a crime, and shall
also be subject fo a civil penalty not to exceed five thousand dollars and the stated
value of the claim for each such violation.

Automobile Insurance: Any person who knowingly and with intent to defraud any
insurance company or other person files an application for commercial insurance or a
statement of claim for any commercial or personal insurance benefits containing any
materially faise information, or conceals for the purpose of misleading, information
concerning any fact material thereto, and any person who, in connection with such
application or claim, knowingly makes or knowingly assists, abets, solicits or conspires
with another to make a false report of the theft, destruction, damage or conversion of
any motor vehicle to a law enforcement agency, the department of motor vehicles or an
insurance company commits a fraudulent insurance act, which is a crime, and shall
also be subject to a civil penalty not to exceed five thousand dollars and the value of
the subject motor vehicle or stated claim for each violation,

Ohio

Any person who, with intent to defraud or knowing that he is facilitating a fraud against
an insurer, submits an application or files a claim containing a false or deceptive
statement is guilty of insurance fraud.

Oklahoma

WARNING: Any person who knowingly, and with intent to injure, defraud or deceive
any insurer, makes any claim for the proceeds of an insurance policy containing any
false, incomplete or misleading information is guilty of a felony.

Pennsylvania

All Commercial Insurance, Except As Provided for Automobile Insurance:
Any person who knowingly and with intent to defraud any insurance company or other
person files an application for insurance or statement of claim containing any materially
false information or conceals for the purpose of misleading, information concerning any
fact material thereto commits a fraudulent insurance act, which is a crime and subjects
such person to criminal and civil penalties.

Automobile Insurance: Any person who knowingly and with intent to injure or defraud
any insurer files an application or claim containing any false, incomplete or misieading
information shall, upon conviction, be subject to imprisonment for up to seven years
and the payment of a fine of up to $15,000.

Puerto Rico

Any person who knowingly and with the intention of defrauding presents false
information in an insurance application, or presents, helps, or causes the
presentation of a fraudulent claim for the payment of a loss or any other benefit,
or presents more than one claim for the same damage or loss, shall incur a
felony and, upon conviction, shall be sanctioned for each violation by a fine of
not less than five thousand dollars ($5,000) and not more than ten thousand
dollars {$10,000), or a fixed term of imprisonment for three (3) years, or both
penalties. Should aggravating circumstances [be] present, the penalty thus
established may be increased to a maximum of five (5) years, if extenuating
circumstances are present, it may be reduced to a minimum of two (2) years.

Rhode Island

Any person who knowingly presents a false or fraudulent claim for payment of a loss or
benefit or knowingly presents false information in an application for insurance is guilty
of a crime and may be subject {o fines and confinement in prison.

PN CW 01 1211
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NOTICE TO POLICYHOLDERS

Tennessee All Commercial Insurance, Except As Provided for Workers’ Compensation Itis a
crime to knowingly provide false, incomplete or misleading information to an insurance
company for the purpose of defrauding the company. Penalties include imprisonment,
fines and denial of insurance benefits,

Workers’ Compensation: It is a crime to knowingly provide false, incomplete or
misleading information o any party to a workers’ compensation transaction for the
purpose of committing fraud. Penalties include imprisonment, fines and denial of
insurance benefits.

Utah Workers’ Compensation: Any person who knowingly presents false or fraudulent
underwriting information, files or causes to be filed a false or fraudulent claim for
disability compensation or medical benefits, or submits a false or fraudulent report or
billing for health care fees or other professional services is guilty of a crime and may be

subject to fines and confinement in state prison.

Virginia It is a cfime to knowingly provide false, incomplete or misieading information to an
insurance company for the purpose of defrauding the company. Penalties include
: imprisonment, fines and denial of insurance benefits.

Washington It is a crime to knowingly provide false, incomplete or misleading information to an
insurance company for the purpose of defrauding the company. Penalties include
. imprisonment, fines and denial of insurance benefits,

West Virginia Any person who knowingly presents a false or fraudulent claim for payment of a loss or

benefit or knowingly presents false information in an application for insurance is guilty
of a crime and may be subject to fines and confinement in prison.

All Other States | Any person who knowingly and willfully presents false information in an application for
insurance may be guilty of insurance fraud and subject to fines and confinement in
prison.
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NOTICE TO POLICYHOLDERS

U.S. TREASURY DEPARTMENT’S OFFICE OF FOREIGN ASSETS CONTROL
(“OFAC”)

No coverage is provided by this Policyholder Notice nor can it be construed to replace any
provisions of your policy. You should read your policy and review your Declarations page for
complete information on the coverages you are provided.

This Policyholder Notice provides information concerning possible impact on your insurance
coverage due to directives issued by OFAC and possibly the U.S. Department of State. Please
read this Policyholder Notice carefully.

OFAC adminfsters and enforces sanctions policy based on Presidential declarations of "national
emergency”. OFAC has identified and listed numerous

= Foreign agents

= Front organizations

= Terrorists

« Terrorist organizations
e Narcotics traffickers

as Specially Designated Nationals and Blocked Persons. This fist can be found on the
U.S. Department of the Treasury’s web site - http/www.treas.gov/ofac.

The Secretary of the Treasury also has identified a number of entities in the insurance, petroleum,
and petrochemicals industries determined to be owned or controlled by the Iranian government.
Business transactions with any of these entities are expressly prohibited. These entities have been
added to OFAC's list of Financial Institutions Determined To Be Owned or Conirofled by the
Government of iran. This list can be found on the U.S. Department of the Treasury’s web site -
hitp://www.treas.gov/offices/enforcement/lists/

In accordance with OFAC regulations, or any applicable regulation promulgated by the U.S.
Department of State, if it is determined that you or any other insured, or any person or entity
claiming the benefits of this insurance has violated U.S. sanctions law or is a Specially Designated
National and Blocked Person, as identified by OFAC, this insurance will be considered a blocked or
frozen contract and alt provisions of this insurance will be immediately subject to OFAC. When an
insurance policy is considered to be such a blocked or frozen contract, neither payments nor
premium refunds may be made without authorization from OFAC. Other limitations on the premiums
and payments also apply. :
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REGULATORY OFFICE Xz v L '
505 Eagleview Blvd., Ste. 100 ’ :
Dept: Regulatory

Exton, PA 19341-0636
Telephone: 800-688-1840

Indian Harbor Insurance Company

NOTICE:
THIS INSURANCE CONTRACT IS ISSUED PURSUANT TO THE MAINE INSURANCE LAWS BY AN
INSURER NEITHER LICENSED BY NOR UNDER THE JURISDICTION OF THE MAINE BUREAU OF
INSURANCE,

Policy Number:  RRL003723801 Renewal or Replacement of:  RRL0037238

Item 1. Named Insured:  Montreal Maine & Atlantic Railway Ltd.
Address: 15 fron Road
Hermon, ME 04401-9621

ftem 2. Policy Period: From: Aprii 1, 2013 to Aprit 1, 2014
12:01A.M. Standard time at the Named Insured’s address stated above.

ltem 3. Limits of Liability:

Each Occurrence $25,000,000

Policy Aggregate $50,000,000
item 4.  Self-insured Retention:

Each Occurrence $250,000

Each Occurrence $ 25,000 Excursion/Tourist operations only
ltem 5.  First Coverage Date: January 5, 2011

(if applicable)

ltem 6. Policy Premium: Rate: Flat
Annual Exposure Estimate:  Flat

Policy Premium $423,822
Premium for Acts of Terrorism $Excluded
Total Policy Premium $423,822

Minimum and Deposit Premium  $423,822

Minimum Premium $423,822

Page 1
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tem 7. Premium Audit Terms

B Policy is not subject to audit

[ JPalicy is subject to audit

‘Endorsement Number

Jtem 8. Form(s) and Endorsement(s) made a part of this policy at ttme of Issue
- tEndorsement Title :

PN CW 02 0505 Naotice To Poltcyholders Privacy Pohcy
PN CW 011211 Notice To Policyholders — Fraud Nofice
PN CW 05 1010 Notice To Policyholders — U.S. Treasury Department's Office of Foreign

Assets Control ("OFAC")

1L MP 9104 0211 IHIC

In Withess - Indian Harbor Insurance Company

RRL 203 0911

Named Insured Schedule

Endorserment #001

RRL 100 0911 Railroad Liability Insurance Policy - Claims-Made Form
RRL 212 0911 Employee Benefits Liability Insurance
Endorsement #002

RRL 204 0911 Additional Insured Schedule
Endorsement #003 ,

RRL 300 0911 Deletion of Passenger Exclusion
Endorsement #004

RRL 010 0911 Exclusion Of Certified Acts Of Terrorism
Endorserment #005

XL- ME SOP 11 10 Service of Process

Endorsement #006

ltem 9. Producer Name:

Address:

The Plexus Groupe Inc.
21805 Field Parkway
Suite 300

Deer Park, IL 80010

\Y /caag

BY:

THESE DECLARATIONS TOGETHER WITH THE COMMON POLICY CONDITIONS, COVERAGE PART COVERAGE FORM(S)
AND FORMS AND ENDORSEMENTS, IF ANY, ISSUED TO FORM A PART THEREOF, COMPLETE THE ABOVE NUMBERED

POLICY.

Date Issued: 4/15/13

HIC RRLD 09/11
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IN WITNESS

INDIAN HARBOR INSURANCE COMPANY

REGULATORY OFFICE
505 EAGLEVIEW BOULEVARD, SUITE 100
DEPARTMENT: REGULATORY
EXTON, PA 19341-0636
PHONE: 800-888-1840

It is hereby agreed and understood that the following In Witness Clause supercedes any and all other
In Witness clauses in this policy.

All other provisions remain unchanged.

IN WITNESS WHEREOF, the Company has caused this policy to be executed and attested, and, if
required by state law, this policy shall not be valid unless countersigned by a duly authorized
representative of the Company.

Y /f‘mﬁ Tows' On. Fortams

Seraina Maag Toni Ann Perkins
President Secretary

ILMP 8104 0211 IHIC
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ENDORSEMENT #001

This endorsement, effective 12:01 a.m., April 1, 2013, forms a part of Policy No. RRP003723801 issued to
Montreal Maine & Atlantic Rallway Ltd. by Indian Harbor Insurance Company.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
NAMED INSURED SCHEDULE

This endorsement modifies insurance provided under the following:

RAILROAD LIABILITY INSURANCE POLICY
LESSOR'S RISK ~ CONTINGENT RAILROAD EQUIPMENT LIABILITY INSURANCE POLICY (WITHOUT SIR)
FOLLOWING FORM EXCESS LIABILITY INSURANCE POLICY — CLAIMS-MADE
EXCESS LIABILITY POLICY — OCCURRENCE

In consideration of the premium charged, it is agreed that ltem 1. of the DECLARATIONS, “Named Insured” and all
endorsements of this policy, are amended as follows:

Montreal, Maine and Atlantic Corporation andfor LMS Acquisition Corporation d/b/a Logistics Management
Systems and/or Montreal, Maine and Atlantic Canada Co and/or Montreal, Maine and Atlantic Railway, Ltd andfor
Rail World as Managers andfor owners, investors as their interests may appear and any subsidiary, associated or
financially controlled company that was, may now, or thereafter be constituted, or acquired, including any other
entity under the Insured’s control of which it assumes active management.

All other terms and conditions of this policy remain unchanged,

Includes copyrighted material of insurance Services Office, inc,, with its permission
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RAILROAD LIABILITY INSURANCE POLICY — CLAIMS-MADE FORM

NOTICE: THIS IS A CLAIMS-MADE AND REPORTED POLICY. THIS POLICY IS LIMITED TO THOSE

'CLAIMS” WHICH ARE MADE AND REPORTED TO THE COMPANY IN WRITING IN ACCORDANCE WITH
THE POLICY PROVISIONS. NO COVERAGE EXISTS FOR “CLAIMS” FIRST MADE AFTER THE EXPIRATION

DATE OF THE POLICY, UNLESS AN EXTENDED REPORTING PERIOD APPLIES. THE INSURANCE

AFFORDED BY THIS POLICY PROVIDES THAT THE LIMIT OF LIABILITY TO PAY DAMAGES WILL BE
REDUCED BY AMOUNTS INCURRED FOR ‘DEFENSE EXPENSES”. THE COMPANY DOES NOT HAVE A
DUTY TO DEFEND. VARIOUS PROVISIONS IN THE POLICY RESTRICT COVERAGE. READ THE ENTIRE
POLICY CAREFULLY TO DETERMINE THE ‘INSUREDS” RIGHTS, DUTIES AND WHAT IS AND IS NOT
COVERED.

Other word and phrases that appear in quotation marks have special meaning. Refer to Section IV. Definitions.

In consideration of the payment of the premium and in reliance upon the statements in the application for insurance
and any and all supplementary information provided to the Company which shall be deemed to be incorporated
herein, the Company named in the Declarations agrees to insure the “Insured” subject to the Insuring Agreements,
Limit of Liability, Exclusions, Conditions, Definitions and other terms of this policy.

SECTION . INSURING AGREEMENT
1. CLAIMS-MADE COVERAGE

A, The Company will pay on behalf of the “Insured” for "Ultimate Net Loss”, in excess of the “Self-insured
Retention’, which the 'Insured” must legally pay as damages and Defense Expenses’ because of
"Covered Injury” to which this policy applies which results from an "Accident”. This policy applies only
to liability imposed on the "Insured” by law or assumed under an "Insured Contract’.

B.  This policy applies to "Covered Injury” only if a “Claim” for damages because of a “Covered Injury” is
first made in writing against any “Insured” on or after the "First Coverage Date” and then only if notice of
such “Claim” is received by the Company during the “Policy Period”.

C.  The Limits of Liability of this policy only apply to "Claims” first made against any “Insured" and resuiting
from an “Accident” which took place after the "First Coverage Date” and which "Claims” are reported to
the Company during the “Policy Period”,

D.  This policy does not apply to any "Covered Injury” which results from an “Accident” which takes place in
whole or in part prior to the “First Coverage Date”.

E.  The amount the Company will pay for “Ultimate Net Loss” is fimited as described below in ltem 3. Limits
of Liability.

2. SELF-INSURED RETENTION

A, Regardless of the number of "Insureds” or “Claims” made, the number of persons or organizations
making "Claims” or the number of or types of "Covered Injuries” for which “Claims" are made against
the "Insured”, the "Insured” shall always be liable for the amount of the "Self-Insured Retention” for each
and every “Accident”. -

B.  The amount of the “Self-Insured Retention” for which the “Insured” is liable shall apply to “Ultimate Net
Loss” inclusive of 'Defense Expenses” ‘Defense Expenses” which are incurred by the ‘insured” in
connection with such "Accident” shall serve to reduce the "Self-Insured Retention”,
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The "Self-insured Retention” shall only apply to “Covered Injuries” which would be otherwise covered
by this policy except for their amount.

Regardless of the number of "Insureds”, "Claims” or "Accident(s)” or the number of or types of "Covered
Injuries”, the "Self-Insured Retention” is not subject to any aggregate limitation.

The Company shall only be liable for the “Ultimate Net Loss” in excess of the “Self-insured Retention”.
In the event of any failure by the ‘Insured” to satisfy the "Self-Insured Retention” for any reason, the
insurance afforded by this policy shall not drop down, or replace or supplement the Self-insured
Retention”. At no time shall the Company be required to substitute for the “Insured” as respects to the
“Insured’s” responsibility within the "Self-Insured Retention”,

3.  LIMITS OF LIABILITY

A,

The Limits of Liability specified in item 3. of the Declarations and the terms and conditions of this policy
determine the most the Company will pay regardless of the number of:

(1} ‘Insureds”,

(2} types of “Covered Injuries”,

{3) “Accidents”,

(4y "Claims’, or

{5y persons or organizations making "Claims”.

The “Policy Aggregate™; is the most the Company will pay for all “Ultimate Net Loss" under this policy,
excess of the "Self-Insured Retention”, because of all covered "Accidents” combined.

The Company shall not be obligated to pay for any “Ultimate Net Loss” after the applicable Limit of
Liability specified in Jtem3. of the Declarations, has been exhausted by the payment of “Ultimate Net
Loss”,

The Limits of Liability, specified in ltem 3 of the Declarations, apply separately to each consecutive
annual period and any remaining period less than twelve (12) months, commencing with the inception
of the "Policy Period”, unless the "Policy Period” is extended after issuance for an additional period of
less than twelve (12) months. In that case, the additional period will be deemed part of the last
preceding period for purposes of determining the Limit of Liability.

4. DEFENSE EXPENSES

A.

The "Insured” shall be solely responsible for the investigation, settiement, defense and final disposition
of any "Claim(s)” made against any “Insured” to which this policy would apply. The “Insured” shall use
difigence and prudence to settle all such “‘Claim(s)” and shall not make or agree to any seltlement for
any sum involving this policy without the Company's prior written approval. The Company shall not
unreasonably withhold its approval,

At no time shall the Company be called upon to assume charge of the investigation, setflement or
defense of any "Claim(s)” made against any “Insured”, but the Company shall have the right and shall
be given the opportunity to associate with the “Insured” in the control, defense or trial of any “Claim(s)”
which, in the Company's opinion, involves or appears reasonably likely to involve this policy. If the
Company avails itself of such right and opportunity, the "insured” and the Company shall cooperate in
the control, defense or trial of such “Claim(s)’, so as to effect a final determination thereof. Failure on
the part of any “Insured” to so cooperate shall relieve the Company of liability for such “Claim(s)” and
*Defense Expenses” arising under this policy.

If the “Insured” is complying with the foregoing and if, at any fime and solely at its option, the Company
wishes to assume charge of the investigation, settiement or defense of any "Claim(s)” made against
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any ‘nsured; the ‘Insured” shall immediately relinquish control of sald investigation, settlement or
defense to the Company. If the Company assumes the charge of the investigation, settlement or
defense of any “Claim(s)”, "Defense Expenses” incurred by the Company shalf not be included within
and shall not reduce the "Self-insured Retention” notwithstanding the following paragraph. If the
Company settles such Tlaim(s)" the 'Insured” shall promptly pay the amount of the ‘Self-Insured
Retention” at the time of the settlement. Failure on the part of any “Insured” to refinquish control to or to
cooperate with the Company in the investigation, settlement or defense of any "Claim(s)” shall relieve
the Company of liability for such “Claim(s)" arising under this policy.

D. Al "Defense Expenses” incurred by the “Insured” in the investigation, settlement, control, defense or
trial of any “Claim” shall erode the “Insured's” “Self-Insured Retention”.

E. Al “Defense Expenses” directly or indireclly incurred by the Company in the investigation, settiement,
control, defense or trial of any "Claim” shall reduce the Company's Limits of Liabifity in this policy and all
such expenses are included within, not in addition to, the Limits of Liability as shown in Item 3 of the
Declarations.

F.  Ifithe Company chooses to exercise its right to provide or participate in the defense of any "Claim”, such
participation ends when the applicable Limit of Liability has been exhausted by the payment of "Ultimate
Net Loss”.

ALLOCATION OF DEFENSE EXPENSES

A.  When a "Claim” is only covered in part by this policy, the amount of "Defense Expenses” that this policy
will pay for as part of the “Ultimate Net Loss” shall be calculated by dividing the part of the fotal “Claim”
award or settlement which is covered by this policy by the total amount of the Tlaim” award or
settlement and applying that percentage to the total "Defense Expenses” of that "Claim”.

B. The Company shall have no liability for such allocated *Defense Expenses’ until the amount of
“Ultimate Net Loss” (inclusive of “Defense Expenses”) exceeds the "Self-Insured Retention”.

C.  When a “Claim(s)" which resuits from one "Accident’ is finally resolved and the amount of "Uitimate Net
Loss” (inclusive of Defense Expenses} does not exceed the 'Self-lnsured Retention” then the
Company shall not be liable for any “Defense Expenses”.

FREESTANDING CONTRACT

This policy is a freestanding contract subject only to the terms and conditions contained therein. Nothing
contained in this policy nor any representation by any person or organization shall make this policy subject to
the terms_and conditions of any other insurance, frust, contract or agreement or to reduce the “Self-Insured
Retention” required by this policy.

SECTION il. EXCLUSIONS

This policy does not apply to:

1.

Any “Claim” which results from an "Accident” which takes place in whole or in part prior to the “First Coverage
Date”.

Any “Claim” or “Accident” of which the "Insured” has given written or other notice to any other insurer prior to
the effective date of this policy.

Any liability imposed on the "Insured” under any of the following:
A. the Employee Retirement Income Security Act (ERISA) of 1974 as now or hereafter amended;
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B.  any workers compensation, employers’ liability including occupational disease (but this does not apply
to the Federal Employers' Liabilily Act; see Employers’ Liability” definition), unemployment
compensation, retirement or disability benefits law or statute, or

C. anylaw similar to A. or B. above.

4. Any "Claim” first made against any “Insured” prior to the effective date of this policy of which any “Insured”
has given notification to the Company prior to the effective date of this policy and which “Claim® is treated as
having been received by the Company prior to the effective date of this policy.

5. Any “Covered Injury” either intended or expected from the standpoint of the “Insured” or which could have
been reasonably expected. This exclusion does not apply to Covered Injury" resulting from the use of
reasonable force to protect persons or property.

6. “Property Damage’

A. 1o any real property owned, rented, leased or occupled by any “Insured” or o any real property in the
care, custody or control of any "Insured”,

B. to any personal property owned, rented, leased or occupied by any “insured” or to any personal
property in the care, custody or control of any “Insured”, but this does not apply to "Property Damage”
to “Foreign Rolling Stock” or "Bill of Lading” provided that such “Property Damage” to ‘Foreign Rolling
Stock” or Bill of Lading” results solely from a ‘Railroad Accident!, ‘Acts of God" a fire, explosion,
vandalism or malicious mischief or theft (by persons other than the ‘nsured” or any Insureds”
employees) or "Property Damage” to “Bill of Lading” which results from loading or unloading.

7. Liability arising out of any parinership or joint venture of which any “Insured” is or was a partner or member
unless the partnership or joint venture is the "Named Insured”.

8. Any liability arising out of;

A.  failure to hire any prospective employee or any applicant for employment;

B.  dismissal, discharge or termination of any employee;

C.  failure to promote or advance any employee; or

D employment-related practices, policies, acts, omissions or misrepresentations directed at a present,
past, future or prospective employee, including but not fimited to:

(1)  coerclon, harassment, humiliation or discrimination;

{2) demotion, evaluation, reassignment, discipline or retaliation;
(3} libel, slander, humiliation, defamation, or invasion of privacy; or
{4) violation of civil rights.

9. Any "Covered Injury” which arises out of or results from the ownership, maintenance, operation, use, loading
or unloading of any "Automoblle’, “Watercraft” or "Alrcraft’, except with respect to "Employers’ Liability".

10.  Any "Covered Injury” which arises out of or results from:

A.  the ownership, maintenance, operation, use, loading or unloading of any “Mobile Equipment’ , except
with respect to "Employers’ Liability”. but this exclusion does not apply to “Mobile Equipment” owned,
maintained, operated, used, loaded or unloaded in the course of the “Insured’s” "Railroad Operations”
or at “Railroad Facllities” owned or used by the “Insured”.
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1. A,

the use of “Mobile Equipment” in or while in practice for any, or while being prepared for, any racing,
speeding, dsmolition and/or stunt activity,

Any “Covered Injury” which arises out of or results from the actual, alleged or threatened emission,
discharge, dispersal, seepage, release or escape of "Pollutants” at any time.

Any loss, costs or expense arising out of any;

(1)  request, demand or order that any “Insured” or others test for, monitor, clean up, remove, contain,
treat, detoxify or neutralize or in any way respond to, assess the effects of “Pollutants”; or

(2) "Claim” or suit by or on behalf of a governmental authority for damages because of testing for,
monitoring, cleaning up, removing, containing, freating, detoxifying or neutralizing, or in any way
responding to or assessing the effects of "Pollutants”;

However, Exclusions A. and B. do not apply to "Covered Injury” or loss, costs or expense from the

actual discharge, dispersal, release or escape of "Pollutants” that arises out of or results solely from a
“Railroad Accident” that takes place at the site of the “Railroad Accident’, during the "Policy Period’,
and Is caused solely by: .

(1}  unintended fire, lightning, explosion or implosion;

{2) coliision or overturning of an "Automobile”;

(3} collision, overturning or derailment of a train or trains;

(4) vandalism or malicious mischief to “Railroad Equipment’, except vandalism and malicious
mischief caused by or resulting from acts committed alone or in collusion with others by an
"Insured” and/or employess of any "Insured”, and such emission, discharge, seepage, release or
escape of "Pollutants” results solely from vandalism or malicious mischief to “Railroad Equipment”
which first commences during the "Policy Period”; or

(56) any “Railroad Accident” other than C. (1) through (4) above, but only if the “insured” becomes
aware of the commencement of such “Pollutants” within thirty (30) days of such commencement
and in accordance otherwise with the Notice of “Accident(s)", “Claim(s)" or Suit(s) condition of this

policy.

All "Covered Injury” arising from a *Railroad Accident” is considered fo be one "Accident’, subject only
to the policy Limits of Liability in effect at the time the “Railroad Accident” ocours.

Regardless of the exceptions in coverage provided in C. (1) through (4) above, it is agreed that this
potlicy shall not apply under any circumstances to any “Covered Injury”, loss, costs or expenses:

(1) resulting from sub-surface operations of the "Insured” or damage to sub-surface oil, gas or any
other substance (operation of ‘Railroad Equipment” through tunnels is not considered to be sub-
surface operations); or

(2) from any premises, site or location used in whole or in part for the handling, processing,
treatment, storage, disposal or dumping of any “Poliutants” or waste materials.

12.  "Property Damage” to the "Insured’s Products” arising out of or resulting from such products or any part of
such products,

13.  "Property Damage™

A.  to work performed by or on behalf of any “Insured” arising out of or resulting from the work or any
portion thereof, or out of or from materials, parts or equipment furnished in connection therewith.
B.  for loss of use of tangible property which has not been physically injured or destroyed resulting from a
delay in or lack of performance by or on behalf of the “Insured” of any contract or agreement.
Includes copyrighted material of Insurance Services Office, Inc., with its permission.
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14. Damages claimed for the loss of use, withdrawal, inspection, repair, replacement, recall, adjustment, removal
or disposal of the “Insured’s Products” or work completed by or for the “Insured” or any praperty of which such
products or work form a part, if such products, work or property are withdrawn or recalled from the market or
from use because of any known or suspected defect, deficiency, inadequacy or dangerous condition therein.

15, “Advertising Injury” arising out of:

A. failure of performance of contract;.

B. infringement of registered trademark, copyright, patent, trade secret, trade name or trade dress other
than titles and slogans by use thereof with goods or services sold, offered for sale or advertised;

C. incorrect description of any article, commodity or service;

D. mistake in advertised price; or

E. piracy, unfair competition or any other willful act.

16. "Personal Injury” which arises out of:

A. the publication or alleged publication or utterance of fibel or slander or of other defamatory or
disparaging material concerning any person, organization or business enterprise, or its products or
services, made by or at the direction of the “Insured” with the knowledge of the falsity thereof, or

B. an electronic chatroom or bulletin board the “insured” hosts, owns, or over which the lnsured’
exercises control.

17. A. “Covered Injury” arising outof any act, error, omission or mistake committed or alleged to have
been commitied by or on behalf of the "insured” or any indemnitee of the “insured” in the rendering
or failing to render service, treatment or advice of a professional nature.

B. “"Covered Injury” for which the “Insured” is obligated to pay damages by reason of liability assumed
under an ‘Insured Contract” for the rendering or failure to render services, treatment or advice of a
professional nature. :

This exclusion does not apply to “Bodily Injury” caused by or arising out “Incidental Medical Malpractice”.

18.  Any "Covered Injury” arising out of “Aircraft Products”.

19, A. Any “Covered Injury" which arises out of or results from, in whole or in part, either directly or
indirectly, any exposure to asbestos, asbestos products, products containing asbestos, asbestos fibers
or asbestos dust;

B.  Any loss, cost or expense arising out of testing for, monitoring of, clean-up, removal, containment or
treatment of asbestos, ashestos products, products containing asbestos, asbestos fibers or asbestos
dust;

C. Any obligation to investigate, settle or defend any "Claim”, suit, or proceeding against any “Insured”
alleging actual or threatened injury or damage of any nature or kind to persons or property which,
directly or indirectly, arises out of exposure to asbestos, ashestos products, products containing
asbestos, asbestos fibers or asbestos dust.

20. Any liability of an "Insured’ directly or indirectly caused by, happening through or in consequence of war
(whether war be declared or not), invasion, act of foreign enemies, hostilities, civil war, rebellion, revolution,
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insurrection, strike, riot, military or usurped power or confiscation or nationalization or requisition or
destruction of or damage to properly by or under the order of any government or public or local authority.

21.  Any "Covered Injury” which results from an “Accident” which involves “Railroad Operations” conducted by the
insured” for the purpose of carrying passengers for a fare or other consideration or any ‘Covered Injury”
sustained by such passengers at “Railroad Facllities” owned or used by the "Insured”.

22, Any "Bodily Injury” or "Property Damage” for which any “Insured” may be held liable by reason of:

A.  causing or contributing to the intoxication of any person;

B. the furnishing of alcoholic beverages to a person under the legal drinking age or under the influence of
alcohol; or

C. any statute, ordinance or regulation relating fo the sale, gift, distribution or use of alcoholic beverages.

This exclusion applies only if the “Insured” is in the business of manufacturing, distributing, selling, serving or

furnishing alcoholic beverages.

23. Fire suppression if the fire arises out of or results from:

A. the bumning of slash, weeds, brush or other natural growth or any waste materials at imes or under
conditions not approved by, directed by or provided for by proper state, federal or local government
officials or by state, federal or local government laws, codes or regulations; or

B.  the conducting of "Railroad Operations” at a time during which suspension of such operations has been
directed by proper state, federal or local government officials. )

24. Damages arising out of the loss of, loss of use of, damage to, corruption of, inability to access, or inability to
manipulate electronic data.

As used in this exclusion, electronic data means information, facts or programs stored as or on, created or

used on, or transmitted to or from computer software, including systems and applications software, hard or

floppy disks, CD-ROMs, DVDs, tapes, drives, cells, data processing devices or any other media which are
used with electronically controlled equipment.

25.  Any liability arising out of:

A.  any violation of any securities law or similar law or any regulation promulgated thereunder;

B. the purchase, sale, offer of sale or solicitation of any security, debt, insurance policy, bank deposit or
financial interest or instrument;

C.  any representations made at any time in relation to the price or value of any security, debt, insurance
policy, bank deposit or financial interest or instrument; or

D. the depreciation or decline in price or value of any security, debt, insurance policy, bank deposit or
financial instrument.

26. A,  Any"Covered Injury”

(1)  with respect to which an "Insured” under this policy Is also an “Insured” under a nuclear energy
liability policy issued by the Nuclear Energy Liability-Property Insurance Association, the
American Nuclear Insurers, Mutual Atomic Energy Liability Underwriters or the Nuclear insurance
Includes copyrighted material of Insurance Services Office, Inc., with its permission.
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(2

Association of Canada, or any of thelr successors, or would be an "Insured” under any such

policy but for its termination upon exhaustion of its limits of liability; or

resulting from the hazardous properties of nuclear material and with respect to which:

(a} any person or organization is required to maintain financial protection pursuant to the
Atomic Energy Act of 1954, or any law amendatory thereof,or

(b} the “Insured” is, or had this policy not been issusd would be, entitled to indemnity from the
United States of America, or any agency thereof, under any agreement entered into by the
United States of America, or any agency thereof, with any person or organization.

B.  Any"Covered Injury” resulting from the hazardous properties of nuclear material if:

(1

(2)
3)

the nuclear material

(a) is at any nuclear facility owned by, or operated by or on behalf of, any “Insured”;or

{b) has been discharged or dispersed there from;

the nuclear material is contained in spent fuel or waste at any time possessed, handled, used,

processed, stored, transported or disposed of by or on behalf of any “insured”; or

the “Covered Injury” arises out of the furnishing by any “Insured"” of services, materials, parts or
equipment in connection with the planning construction, maintenance, operation, or use of any
nuclear faciiity.

C.  As used in this exclusion:

(1)
(2)
3)
(4)

S

@)
()

RRL 100 0911

hazardous properties include radioactive, toxic or explosive properties;

nuclear material means source material, special nuclear or byproducts material;

source material, special nuclear material, and byproduct materials have the meanings given them

in the Atomic Energy Act of 1954 or in any law amendatory thereof,

spent fuel means any fuel element or fuel component, solid or liquid, which has been used or

exposed to radiation in a nuclear reactor,

waste means any waste material:

(a) containing byproduct material other than the tailings or wastes produced by the extraction
or concentration of uranium or thorium from any ore processed primarily for its source
material content; and;

(b} resulting from the operation by any person or organization of any nuclear facility;

nuclear facility means:

(a) any nuclear reactor;

(b} any equipment or device designed or used for (i) separating the isotopes of uranium or
plutonium (iiy processing or utilizing spent fuel, or (ill) handling, processing or packaging
waste;

(¢} any equipment or device used for the processing, fabricating or alloying of special nuclear
material if at any time the total amount of such material in the custody of the “insured” at
the premises where such equipment or device Is located consists of or contains more than
25 grams of plutonium or uranium 233 or any combination thereof, or more than 250 grams
of uranium 235;

(d) any structure, basin, excavation, premises or place prepared or used for the storage or
disposal of waste, and includes the site on which any of the foregoing is located, all
operations conducted on each site and all premises used for such operations;

nuclear reactor means any apparatus designed or used to sustain nuclear fission in a self-

supporting chain reaction or to contain a critical mass of fissionable material;

With respect to injury to or destruction of property, the phrase "Property Damage” includes all

forms of radioactive contamination of property.
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SECTION il

1.

CONDITIONS

BANKRUPTCY OF THE INSURED

in the event of the bankruptcy, Insolvency, receivership or any refusal or inability of the ‘insured” to pay
‘Ultimale Net Loss” to which this policy applies, the insurance afforded by this policy shall not replace or
supplement the “Self-Insured Retention” or the “Defense Expenses” attendant thereto but shall apply in the
same manner as though the *insured” were willing and able to pay.

NOTICE OF ACCIDENT(S), CLAIM(S) OR SUIT(S})

A.  Notice of “Accident(s)"

As a condition precedent to coverage, the Insured”shall immediately notify the Company of any “Accident

()™
m
(2)

which may reasonably be expected to result in a “Claim(s)” against this policy. The “Insured” will

notify the Company on the assumption as if the “Insured” were liable and for any amount claimed;

which involve(s) a serious “Bodily Injury” including those within “Employers’ Liability” with regard
to liability, including but not limited fo:

{a}  spinal cord injury (including paraplegia, quadriplegia or any other type of paralysis);

{b} amputations of any part of the body;

(c) brain damage affecting mentality or the central nervous system including. permanent
disorientation, behavior disorders, personality change, seizures, motor deficit, inability to
speak (aphasia), hemiplegia or unconsciousness (comatose);

(d) loss of vision or hearing;

{(e) second or third degree burns over 10% of the body;

{f) multiple bone fractures involving more than one body member or non-union (non-
connecting) bones, including fracture of both heel bones;

- {9} nerve damage;

(3)
4

(5)

(h} internal injuries affecting body organs;

iy injury to nerves at the base of the spinal canal or any other back injury involving
intervertebral discs, or resulting in incontinence of bowe} or bladder;

(iy fatalities;

(k)  any other serious “Bodily Injury” which in the “Insured” or “Insured’s” defense counsel's or
any claims handling firm's estimate of the value of injuries or damages sought, without
regard to liability, might equal twenty-five percent (25%) of the "Self-Insured Retention” set
forth in ltem 4. of the Declarations, or more;

which involve a "Crossing Accident”;

which involve(s) or might involve "Evacuation Expenses’, ‘Fire Suppression Expenses’ or

“Pollution Clean-Up Expenses”;

with respect to which the “Insured” or the “Insured's” defense counsel or any claims handling firm

has paid "Defense Expenses” and/or established a reserve for loss and/or 'Defense Expenses”

which are equal to a greater than twenty-five percent (25%) of the “Self-Insured Retention”.

Such notice shall contain sufficient information to identify the ‘Insured” and reasonably obtainable
information as to the date, time, place and circumstances of the Accident(s)’ the names and
addresses of any injured persons and any witnesses and a description of any injuries or damages,

The Company shall be deemed fo have received notice of an “Accident(s)” under this policy from the
“Insured” when any “Insured” has given notice by telephone, email, facsimile or registered mail, directly
to the Company and the Company has received such notice at the following address:

RRL 100 0911
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XL Group
cfo ACS, inc.
PO Box 6814002
Orlando, FL 32861-4002
napropcasclaimnewnotices@xigroup.com
866-262-8002 Facsimile
800-823-7351 Telephone

B.  Notice of “Claim(s)" or Suit(s}

As a condition precedent to coverage under this policy, the Tnsured” shall immediately notify the
Company of any “Claim(s)” made or suit(s) brought against the "Insured”, without regard to liability.

Such notice shall contain sufficient information to identify the ‘nsured” and reasonably obtainable
information as to the date, time, place, circumstances of the “Accident” which resulted in the "Claim(s)”
for “Covered Injury’, the name and address of each party sustaining or claiming to sustain “Covered
Injury’, a description of such injury or damage and the name, address and telephone number of the
persons who are handling the investigation, settlement and defense of the *Claim(s)” or sult(s).

The Company shall be deemed to have recejved notice of "Claim{s)” or suit(s) under this policy from the
‘Insured” when any ‘Insured” has given notice by facsimile, email or registered mall directly to the
Company and the Company has received such notice at the following address:

XL Group
clo ACS, Inc.:
PO Box 614002
Orlando, FL 32861-4002
napropcasclaimnewnotices@xlgroup.com
866-262-9002 Facsimile
800-823-7351 Telephone

The “Insured” shall enforce any right of contribution or indemnity against any person or organization
who or which may be liable to the ‘Insured” because of liability with respect to which insurance is
afforded under this policy.

C.  Notice of Potential "Claims”

If, during the "Policy Period”, the “Insured” notifies the Company directly of an "Accident” which begins
prior to the end of the Policy Period” then all Claims” arising out of the Accident” which are
subsequently made against the “Insured” shall be deemed to have been made on the date of that first
notification.

The Company shall be deemed to have received notice of an "Accident” under this policy from the
“Insured” when any “Insured” has given notice by telephone, facsimile, email or registered mail directly
to the Company and the Company has received such nofice at the following address:

XL
¢/o ACS, Inc.
PO Box 614002
Orlando, FL. 32861-4002
napropcasclaimnewnotices@xigroup.com
866-262-9002 Facsimile
800-823-7351 Telephone
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This Condition shall not extend the 'Policy Period”. The Limits of Liability specified in ltem 3 of the
Declarations are the only limits that shall apply to ‘Claims” subsequently made against the ‘Insured”
which result from that "Accident”. The Limits of Liability shall not be increased by this condition.

PREVENTION OF FURTHER “ACCIDENTS” OR “CLAIMS”

As soon as the Insured” becomes aware of an ‘Accident’ or receives a ‘Claim’, the fnsured” shall
immediately and at its own expense take all regsonable steps to prevent further ‘Covered Injury” resulting
from the same “Accident” or “Claim” or conditions which might cause another "Accident” or “Claim”.

ATTACHWMENT OF LIABILITY

The liability of the Company in this policy shall not attach unless and until the “Insured” shall have paid an
amount which is equivalent to the “Self-insured Retention” and the “insured” shall have complied with all the
terms and conditions of this policy.

SEPARATION OF INSUREDS

Except with respect to the Limits of Liability and any rights or duties specifically assigned in this policy to the
first “Named Insured”, this policy applies:

A. asifeach “Named Insured” were the only "Named Insured”; and
B. separately to each “"Insured” against whom "Claim” is made or suit is brought.
APPEALS

In the event that any ‘Insured” elects not to appeal a judgment for “Covered Injury” in excess of the ‘Self-
Insured Retention”, the Company may elect to make such appeal at its own cost and expense, and shall be
liable for the taxable costs, disbursements and additional interest on judgments incidental thereto.

I the Company elects to appeal, in no event shall the Company's liability exceed the Limit of Liability specified
in ltem 3. of the Declarations plus the costs and expenses of such appeal.

TRANSFER OF RIGHTS OF RECOVERY

A.  If any "Insured” has rights to recover all or part of any payment the Company has made under this
policy, those rights are transferred to the Company. The ‘Insured” must do nothing after a loss to
impair these rights and must help the Company enforce them.

B.  Any recoveries shall be applied as follows:

(1} any person or organization, including the “Insured”, that has paid an amount in excess of the
applicable Limits of Liabifity of this policy will be reimbursed first;

(2) the Company will be reimbursed up to the amount the Company have paid; and

{3) any person or organization, including the “Insured”, that has paid an amount over which this
policy is excess is entitled to claim the remainder.

Expenses incurred in the exercise of rights or recovery shall be apportioned among the persons or
organizations, including the “Insured”, in the ratio of their respective recoveries as finally determined.

C. If, prior to the time of an "Accident”, the "Insured” waived any right of recovery against a specific person
or organization for injury or damage as required under an “Insured Contract, the Company will also
waive any rights the Company may have against such person or organization.
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8.  CHANGES

This policy's terms shall not be waived or changed, except by an endorsement issued by the Company.

9. TRANSFER OF INSUREDS RIGHTS AND DUTIES

A.

The “Insureds” rights and duties under this policy may not be transferred without the Company’s written
consent, except in the case of death to an individual "Named Insured”.

In the event of death or the "Named Insured” is declared legafly bankrupt, the “Insured’s” rights and
duties will be transferred to the "Insured’s” legal representative, but only while acting within the scope of
duties as the ‘'Insureds” legal representative.  Until the ‘Insureds” legal representative is appointed,
anyone having proper and legal temporary custody of the “Insureds’ property will have the “Insured’s”
rights and duties, but only with respect to that property.

10. TERMINATION

A,

The first “Named Insured” may cancel this polficy. The “Named Insured” must mail or deliver advance
notice to the Company stating when the cancellation is to take effect.

The Company may cancel this policy. If the Company cancels because of non-payment of premium,
the Company must mail or deliver to the first “Named Insured’, not less than thirty (30) days advance
written notice stating when the cancellation is to take effect.  If the Company cancels for any other
reason, the Company must mail or deliver to the first “Named Insured”, not less than ninety (80) days
advance written notice stating when the cancellation is to take effect.  If notice is malled, proof of
mailing that notice to the first Named Insured” at the mailing address shown in ltem 1 of the
Declarations will be sufficient proof of notice.

The "Policy Period” will end on the day and hour stated in the canceliation notice.

If thé Company cancels, final premium will be calculated pro rata based on the time this policy was in
force. Final premium will not be less than the pro rata share of the Minimum Premium shown in Jtem 6
of the Declarations.

If the first "Named Insured” cancels, final premium will be more than pro rata; it will be based on the
time this policy was in force and increased by our short rate cancellation table and procedure. Final
premium will not be less than the short rate share of the Minimum Premium shown in ltem 6 of the
Declarations, :

Premium adjustment may be made at the time of cancellation or as soon as practicable thereafter, but

the cancellation will be effective even if the Company has not made or offered any refund of unearned
premium. The Company’s check or our representative’s check, mailed or delivered, shall be sufficient
tender of any refund due the “Insured”.

The first “Named Insured” shall act on behalf of all other “Insureds” with respect to the giving and
receiving of notice of cancellation and the receipt of any refund that may become payable under this
policy.

Any of these provisions that conflict with a law that controls the cancellation of this policy is changed by
this statement to comply with that law.

The premium due to the Company for this policy is the amount specified in item 6. of the Declarations
and is payable and due on the effective date of this policy. If the premium due is not received by the
Company within thirty (30) days of the effective date of this policy, this policy shall be canceled and the
Company shall be relieved of any further liability in this policy after the effective date of cancellation.
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J. In the event that the Company will non-renew this policy, the Company shall give written notice to the
“Named Insured” not less than ninety (90) days prior to the expiration date of this policy. Any change in
premium, Limit of Liability, terms or conditions of the policy by the Company shall not be deemed to be
a non-renewal of the policy.

11. EXTENDED REPORTING PERIOD
A.  Basic Extended Reporting Period

(1} Regardless of why this policy is cancelled or non-renewed, the Company will automatically
provide a Basic Extended Reporting Period starting with the end of the ‘Policy Period’, and
lasting for a period of ninety (90) days. The Basic Extended Reporting Period is provided at no
charge. '

(2) The Basic Extended Reporting Period does not apply to “Claims” that are covered under any
subsequent insurance the "Insured" purchases, or that would be covered but for the exhaustion of
the amount of insurance applicable to such "Claims”.

B.  Supplemental Extended Reporting Period

(1) If this policy is cancelled or non-renewed for any reason other than non-payment of premium, the
Company will offer, for an additional premium as stated in Item (3) below, a Supplemental
Extended Reporting Period option as stated in ltem {2) below:

{2)  The “Insured’ may select a Supplemental Extended Reporting Period option starting with the end
of the “Policy Period” and lasting for up to five (5) years.

(3) The premium for the Supplemental Extended Reporting Period option will be determined by
taking into account the following:

{a) the exposures that are insured;

{b) the previous types and amounts of insurance;

{c) the Limits of Liability available under this policy for future payment of damages; and
(d} other related factors:

1. the Company will issue a Supplemental Extended Reporting Period endorsement
only if
{1} the "Insured” requests it, in writing, within sixty (80) days of the end of the “Policy
Period";
(ii) the "Insured” has paid all premiums due for this policy at the time the “Insured”
has requested a Supplemental Extended Reporting Period endorsement; and
(iii) the “Insured” promptly pays the additional premium for the endorsement when
due.
2. during the Supplemental Extended Reporting Period, coverage under this policy
applies as excess over any valid and collectible insurance available under policies in
force after the Supplemental Extended Reporting Period starts.

C.  All Extended Reporling Periods
The Basic Extended Reporting Period and Supplemental Extended Reporting Period:

{1} do not extend the "Policy Period” or change the scope of coverage provided. The Extended
Reporting Period only applies to "Claim(s)” for "Covered Injuries" which results from an “Accident”
that ocecurs before the end of the “Policy Period” but not before the "First Coverage Date”, if any.

{2) do not reinstate or increase the Limits of Liability. The Limits of Liability for any Extended
Reporting Period shall be a part of, and not in addition to, the Limits of Liability fisted in ltem 3 of
the Declarations. The Limits of Liability apply regardless of the number of “Insureds” involved, or
any other factors.
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12.

13.

14.

16.

(3) with respect to "Claims” made by a minor or someone legally incompetent, the Extended
Reporting Period is amended in accordance with applicable statutes of limitations, if any, as
determined by the laws of the state of such claimants domicile at the time of the ‘Accident”
However, in no case shall such period exceed twenty-five (25} years from the date of notice of
*Accident” or policy expiration date, whichever is earlier.

{4} the Extended Reporting Period coverage is not renewable.

{5) once this coverage is in effect, it cannot be cancelled. The Company will not return any part of
the premium paid for any reason whatsosver.

OTHER INSURANCE

This policy is excess over any other valld and collectible insurance that applies to any “Claim” or suit to which
this policy applies, whether such other insurance is written on a primary, excess, contingent or on any other
basis (except, iIf that other insurance is purchased by the ‘Insured” specifically to apply in excess of this
policy), and this policy will not contribute with any other such insurance.

CURRENCY

The Limits of Liability, 'Self-Insured Retention”, premiums and losses of this policy are payable in United
States currency unless otherwise specified in the Dedlarations or by endorsement.

LEGAL ACTION AGAINST THE COMPANY
No person or organization has a right under this pblicy:

A.  to join the Company as a party or otherwise bring the Company into a suit asking for damages from an
“Insured’; or

B.  to sue the Company on this policy unless all of its terms have been fully complied with.

A person or organization may sue the Company to recover on an agreed settlement or on a final judgment
against an “Insured” obtained after an actual trial; but the Company will not be fiable for damages that are not
payable under the terms of this policy or that are in excess of the applicable Limit of Liability. An agreed
settlement means a settiement and release of liability signed by the Company, the “Insured” and the claimant
or the claimant’s legal representative.

INSPECTION AND AUDIT

The Company shall have the right but not be obligated to inspect an “Insured's” facility(ies) and operations at
any time. Neither the Company's right to make inspections nor the making thereof nor any report thereon
shall constitute an underaking, on behalf of or for the benefit of the ‘Insured” or others, to determine or
warrant that such facilities or operations are safe or healthful, or are in compliance with any law, rule or
regulation.

The Company shall be permitted but not obligated to inspect an Insureds” ‘Railfroad Facility(ies)” and
‘Railroad Operations” for any "Accident(s)” notified to the Company or as a result of any ‘Claim(s)’ made
against the “insured”,

The Company may examine and audit the ‘Insureds” books and records at any time during the ‘Policy

Period” and extensions thereof and within five (5) years after the final termination of the policy, as far as they
relate to the subject matter of this policy.
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16. ADDITIONAL NAMED INSUREDS

in no event shall any person or organization not scheduled as an “Insured” in this policy at the beginning of

the "Policy Period” be added as an "Insured” without the Company's written concurrence and this policy being

s0 endorsed.

If ény “Insured” acquires or forms an organization or wishes to add any person or organization as an “Insured”

after the effective date of this policy, a full submission must be made to the Company, which has the right to

accept, decline or alter the policy terms and conditions and to charge an additional premium.

The acceptance by the Company of any additional Insured” shall not increase the Company's Limits of

Liability specified in ltem 3 of the Declarations.

17. SOLE AGENT
The first ‘Named Insured” js authorized to act on behalf of all insureds” with respect to giving or receiving
notice of cancellation or non-renewal, paying premium or agreeing to change in this policy.

18. REPRESENTATIONS

By accepting this policy, the “Insured” agrees:

A. the statements in the Declarations, the statements in the application for insurance and the statements in

any and all supplementary information provided to the Company are accurate and complete;

B. those statements are basad upon representations made by the "Insured” to the Company; and

C. the Company has issued this policy in reliance upon the “Insured’s” representations.

The willful and deliberate misrepresentation of any matter by the “Insured” or the “Insured's” agent will render

this policy null and void and relieve the Company of all liability.

19. POLICY TERRITORY
The insurance afforded by this policy applies anywhere in North America.
20.  NON-CUMULATION OF LIABILITY

This policy shall not apply to any "Claim" made against any “nsured” during this 'Pdlicy Period” if such

‘Claim” is covered in whole or in part or would have been but for its termination upon exhaustion of its

applicable Limit of Liability under any prior policy issued by the Company.

21.  VALUATION OF PROPERTY DAMAGE TO “FOREIGN ROLLING STOCK” OR *BILL OF LADING”

A.  With respect to "Property Damage” to “Foreign Rolling Stock” the Company shall not be liable for more
than the actual cash value of the Foreign Rolling Stock” at the time damage or loss ocours. The
damage or Joss shall be ascertained or estimated according to such actual cash value with proper
deduction for depreciation, however caused, and in no event shalf it exceed what it would then cost to
repalr or replace the material with material of like kind and quality.

If the “Insured” and Company fail to agree as to the amount of "Property Damage” to ‘Foreign Rolling
Stock”, such disagreement shall be settled according to the Rules of Interchange of the Association of
American Raiiroads.
Includes copyrighted material of Insurance Services Office, Inc., with its permission,
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22,

23.

B.  Withrespect to "Property Damage” to "Bill of "Lading", the Company shall not be liable for more than:

(1) the amount of invoice, including any earned or advance freight charges not collectible from
others; :

(2} inthe absence of an invoice, the actual cash value of the freight, merchandise, baggage or other
property at the time of the loss or damage, less any salvage; or

(3) the valuation of loss or damage under (1) or (2) above shall not exceed the cost to repair the
property or replace the property with property of like kind and quality.

C.  In case of loss or damage to property covered under this policy, the “Insured”, its factors, servants and
assigns, shall at its own expense sue, labor and travel for, in and about the defense, safeguard and
recovery of the property ‘Insured” hereunder or any part hereof. Such action shall not prejudice this
policy or constitute a waiver of any rights of the *Insured”. ’

D.  The Company, at its sole option, may take all, or any part, of the properly at the agreed or appraised
value, ot to repalr, rebuild or replace the property destroyed or damaged with other of like kind and
quality within a reasonable time, upon giving notice of its intention to do so within sixty (60) days after
the receipt of the proof of loss herein required.

E.,  There can be no abandonment to the Company of any property.
LOSS PAYABLE

Any amount for which the Company is liable in this policy shall be due and payable to the party or parties with
whom or which settlement is reached or to who or which an award is made, unless otherwise agreed upon by
the 'Named insured” and the Company. The ‘Named Insured’ shall render a complete accounting to the
Company of all damages and expenses paid and all ‘Insureds” shall cooperate fully with the Company in its
verification of such accounting. When the Company has verified and agreed to the amount, such amount
shall ba promptly paid in full.

ARBITRATION

Should the "insured” and the Company disagree as to the appropriateness or value of any settlement or final
disposition of any 'Claim(s)” which exceed(s) the ‘Self-Insured Retention’, the matter shall be arbitrated
following final adjudication or compromise of the Tlaim{s)" by the Company. The propriety of ‘Defense
Expenses” incurred by the ‘Insured” or the Company is not subject to arbitration. Either party may make
written demand for arbitration. Each party will select an arbitrator. The two arbitrators will select a third; if
they cannot agree within thirty (30) days, either may request that selection of a third arbitrator be made by a
judge of a court having jurisdiction. Each party will pay the expenses it incurs and bear the expenses of the
third arbitrator equally.

Notwithstanding the arbitration process, the Company shall only be liable for the 'Ultimate Net Loss” in
excess of the "Self-Insured Retention”, subject to the Limit of Liability as stated in item 3 of the Declarations.

SECTION IV. DEFINITIONS

This policy is subject to the following definitions:

1.

"Accident” means an event which commences at a specific time and at a specific location, after the “First
Coverage Date’, results in “Covered Injury” arising out of "Railroad Operations”. All ‘Claims” for “Covered
Injury” arising from such event shall be deemed to result from one “Accident”,

*Acts of God” means windstorms, cyclones, tornadoes, hurricanes, hail, rain, lightning, sleet, freeze, snow,
earthquake, aftershock, landslide, sinkhole collapse or flood (as defined below):
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An “Accident” as respects "Property Damage” to “Foreign Rolling Stock” or “Bili of Lading” caused by “Acts of
God” shall be deemed to include all “Property Damage” to *Foreign Rolling Stock” or “Bill of Lading” from the
commencement of such windstorms, cyclones, tornadoes, hurricanes, hall, rain, lightning, sleet, freeze, snow,
earthquake, aftershock, landslide, sinkhole collapse or flood (as defined below) whether such are continuous
or sporadic in thelr sweep or scope provided the ‘Acts of God” are due o the same meteorological or
geological condition. An "Accident” as respects to "Property Damage” to "Foreign Rolling Stock” or “Bilt of
Lading” caused by "Acts of God" shall be deemed to have taken place at the time when the first "Property
Damage” to "Foreign Rolling Stock” or "Bill of Lading” begins.

An Accident” as respects to Tovered Injury” which arises out of or results from the actual emission,
discharge, dispersal, seepage, release or escape of *Poliutants” caused by a ‘Railroad Accident’ resulting
from “Acts of God” shall be deemed to have taken place at the time at which the ‘Railroad Accident” took
place. 7

As used in this definition, the word flood means waves, tide(s) or tidal water(s), surface water and the rising
{including the overflowing or breaking of boundaries) of lakes, ponds, reservoirs, dams, rivers, harbors,
streams, oceans or similar bodies of water.

“Advertising Injury” means injury arising out of one or more of the following offenses committed on or after the
“First Coverage Date” in the course of advertising the “Insured’s” goods, products or services:

A.  oral or written publication of material which libels or slanders a person or organization or disparages a
person's or organization's goods, products or services;

oral or written publications of material which violates a person's right of privacy;
infringement of copyright title or slogan;

misappropriation of advertising ideas; or

mp o ®

regarding websites, only that part of a website that identifies the “Insured’s” goods, products or services
for the purpose of attracting customers or supporters is considered an advertisement.

“Aircraft” means any heavier-than-air or lighter-than-air craft designed to transport persons or property
through the air. The term includes equipment or craft intended in whole or in part for use outside the earth's
atmosphere.

"Aircraft Products” means the "Insured’s Products” which are either an “Aircraft” or any part of an "Aircraft”.

“Automobile” means a land motor vehicle, trailer, or semi-trailer designed for use on public roads including
any attached machinery or equipment, but "Automobile” does not include *Mobile Equipment”.

“Bill of Lading” means personal property for which the “insured” is liable as a common carrier,
warehouseman, forwarder or custodian under uniform bill of lading, government bill of lading or shipping
receipt for “Property Damage” to freight, merchandise, baggage or other personal property, including earned
and advance freight charges and the “Insured’s” interest therein.

“Bodily injury” means: bodily injury, sickness or disease sustained by a person, including death resulting from
any of these at any time. Bodily injury also means mental injury, mental anguish or shock sustained by that
person or a relative of that person as a result of such injury.

*Claim” means a written demand upon the “Insured” for damages because of “Covered Injury” to an individual
person or an individual organization. A written demand shall include but shall not be limited to any summons
or paper instituting suit or arbitration proceedings against the “Insured”. "Claim” does not include reports of
*Accident(s)’, incidents or offenses which may give rise to a "Claim” under this policy. All *Claims” for
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“‘Covered Injury” to an individual person or an individual organization which result from the same “Accident’
shall be deemed to be one ‘Claim”. A “Claim” shall be deemed to have been made when notice of such
“Claim” is received by the Company.

10.  "Covered Injury” means:
A, “Advertising Injury”;

“Bodily Injury”;

"Employersf Liability”;

"Evacuation Expenses”;

“Fire Suppression Expenses”;

"Personal Injury”;

“Pollution Clean-Up Expenses”; or

T e " moUDow

"Property Damage”.
as defined herein, and not listed in Section H. Exclusions.

11.  “Crossing Accident’ means any collision or other type of “Accident” involving any “Insured’s” "Railroad
Equipment” which takes place at any railroad crossing or any grade crossing.

12.  "Defense Expenses” means the costs and expenses of investigation, adjustment, appraisal, defense and
appeal and pre- and post-judgment interest paid or incurred by the “insured” or the Company, in respect of
the settlement, litigation or arbitration of a covered ‘Claim” under this policy, excluding the salaries of any
Insured’s” or the Company's officers and employees. "Defense Expenses” shall not include any such costs,
expenses and interest paid or incurred by the "Named Insured” arising from or with respect to any breach of
contract warranty under an ‘Insured Contract” or any resulting action or proceeding against the ‘Named
Insured” including any declaratory judgment action taken by the Named Insured” or any bad fa;th action
taken against the "Named Insured”.

13.  “Employers’ Liability" means liability imposed on the “Insured” for “Bodily Injury” sustained by employees of
the “Insured” in the course of their employment under the Federal Employers’ Liability Act, U.8. Code (1870)
Title 45, Chapter 2, Sections 51-60 and as amended.

“Employers’ Liability” includes “Bodily Injury” resulting from occupational disease sustained by employees of
the "Insured” in the course of their employment. In the event of an employee sustaining occupational disease,
the date of the "Accident” shall be deemed to be the date of first diagnosis of occupational disease by a
licensed physician. As respects occupational disease, each employee sustaining occupational disease shall
be deemed to be a separate "Accident”.

14. "Evacuation” means the removal of persons other than the "Insured” or the “Insured's” employees from a
dangerous area to a designated safe area whether required by any public authority or at the instigation of any
‘Insured’, solely as the result of a Railroad Accident” or as result of a unintended fire or explosion which
results from an “Accident” arising solely out of or resulting solely from the “Insured’s” “Railroad Operations®.
An ‘Evacuation” shall be deemed to be over when the dangerous area is considered safe, by any public
authority, for the persons to return.

16.  “Evacuation Expenses” means expenses for which the “Insured’ is liable for persons other than the “Insured”
or the “Insured’s” employees for food, travel and accommodation arising out of an “Evacuation’. “Evacuation
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16.

17.

Expenses” does not include the salaries, overtime or any other compensation of any "Insureds” officers or

" employees nor any compensation of the “Insured” for use of its facilities or equipment.

“First Coverage Date” means the date specified in ltem 5 of the Declarations. This policy shall apply only to
"Govered injury” arising out of an "Accident’ which takes place on or after that date.

“Fire Suppression Expenses” means expenses for which the “Insured” is liable to persons or organizations
other than the "Insured” or the "Insured's” employees for fighting, containing and suppressing fires, provided
that any such fire results from an "Accident” arising solely out of or resulting solely from the ‘Insureds”
‘Railroad Operations”.  Fire Suppression Expenses” does not include the salaries, overtime or any other
compensation of any "Insureds” officers or employees nor any compensation of the ‘insured” for use of its
facilities or equipment,

18. “Foreign Rolling Stock” means rolling stock for which the “Insured” is held liable (cther than rolling stock
owned or leased by the "Insured”) which is In the possession and controf of the “insured” as handling line, the
property of other railroad(s), individuals, firms or corporations under the Rules of Interchange, operating or
trackage agresment, or as a bailes but only to the extent of the ‘Insureds” liability, however expressed or
stipulated.

19.  “Incidental Medical Malpractice” means the rendering of or failure to render professional medical services by
the employees of the ‘Insured” only while such employees are in the employ and service of the ‘Insured”.
‘Incidental Medical Malpractice” shall not include the rendering of or failure to render medical service by a
ficensed physician.

20. ‘"Insured” means only the following:

A, the "Named Insured” specified in ltem 1 of the Declarations;
B. the "Named Insured’s” subsidiaries and owned or finandially controlled companies submitted to and
accepted by the Company and scheduled on this policy;
C. (1) the "Named Insured's” subsidiaries and owned or financially controlled companies which have
been acquired or formed after the inception of this “Policy Period” and which are:
{a) submitted to the Company within thirty (30) days of being acquired or formed, and
(b} accepted by the Company and endorsed onto this policy;

{2) such insurance as is afforded by this policy for such newly acquired or formed subsidiaries or
owned or financially controlled companies shall be excess over all other insurance available to
the “Insured”.

D.  additional “Insureds” other than as defined in B. or C. above which are submitted to and accepted by
the Company and are scheduled on or endorsed onto this policy;

E. if the “Named Insured” as a partnership or joint venture, the parinership or joint venture can so
designate any partner or member thereof but only with respect to their liability as such;

F. any officer, director, partner, employee or volunteer of the “Named Insured”, while acting in their
capacity as such; and

G.  any person, firm or corparation to whom or to which the “Named Insured” is obligated by an “Insured
Contract” to provide insurance of the type afforded by this policy, but only in connection with "Railroad
Operations” or "Rallroad Facilities” owned or used by the "Named insured”.
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21,

22,

23.

24.

25,

26.

“Insured Contract” means that part of any written contract or agreement pertaining to the “Insured’s” *Railroad
Operations” or 'Railroad Facilities” under which the ‘Insured” assumes the tort liabllity of anothér to pay
damages because of “Bodily Injury”, "Evacuation Expenses”, “Fire Suppression Expenses”, "Pollution Clean-
Up Expenses” or “Property Damage” to a third party or organization arising out of such “Railroad Operations”
or "Rallroad Facilities”, provided such contract or agreement is made prior to the “Accident” which resulted in
"Bodily Injury”, "Evacuation Expenses”, “Fire Suppression Expenses’, ‘Pollution Clean-Up Expenses” or
‘Property Damage” Tort liability means a liability which would be imposed by law in the absence of any
contract or agreement.

“Insured’s Products” means:

A.  any goods or products, other than real property, which are manufactured, sold, handled, distributed or
disposed of by: )

(1) the "Insured”, or
(2) others trading under the name of the “Insured”.

B.  containers (other than vehicles), materials, parts or equipment furnished in connection with such goods
or products,

“Mobile Equipment’ means a land vehicle (including any machinery or apparatus attached thereto), whether
or not self-propelled, providing that it is:

A. - maintained exclusively for use on premises owned, used, or rented by the “Insured” including the ways
immediately adjoining;

B.  designed for use principally off public roads;
C.  hi-rail vehicles while on railroad tracks; or

D.  designed or maintained for the sole purpose of affording mobility to equipment of the following types
forming an integral part thereof or permanently attached to such vehicle: power cranes, shovels,
loaders, diggers and drills; concrete mixers (other than mix-inransit type); graders, scrapers, rollers
and other trackbed construction or repair equipment, other railroad construction or repair equipment; air
compressors, pumps and generators including spraying, welding and building equipment, provided
always that such equipment is used in the Rallroad Operations” conducted by or on behalf of the
“Insured” or in conjunction with “Railroad Facilities” owned or used by the “Insured”,

"Named Insured” means the person or organization specified in ltem 1 of the Declarations.

"Personal Injury” means injury other than "Bodily Injury” arising out of one or more of the following offenses
committed on or after the “First Coverage Date”;

A. false arrest, false imprisonment, wrongful eviction, wrongful detention or malicious prosecution; or

B.  libel, slander, defamation of character or invasion of right of privacy, except that which arises out of any
advertising activities; or

C.  mental injury, anguish or shock sustained by the person as a result of such offenses in A. or B. above
or mental injury, anguish or shock sustained by any relative of that person as a result of those offenses
in A. or B. above.

“Policy Aggregate™ means the most the Company will pay for all “Ultimate Net Loss” because of all “Covered
Injuries” to which this policy applies and shall not exceed the Limit of Liability stated in ltem 3 of the
Declarations, as "Policy Aggregate”.

Includes copyrighted material of Insurance Services Office, Inc., with its permission,
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27.  "Policy Period” means the period of time shown in Item 2 of the Declarations of this policy or as amended by
endorsernent or cancellation.

28. “"Pollutants” means any noise, solid, semi-solid, liquid, gaseous or thermal irritant or contaminant, including
smoke, vapor, soot, fumes, mists, acids, alkalis, chemicals, toxic substances, toxic wastes, biological and
other etiologic agents or materials, electromagnetic or ionizing radiation-and energy, genetically engineered
materials, teratogenic, carcinogenic and mutagenic materials, waste and any other materials to be disposed,
recycled, reconditioned or reclaimed. )

28. "Pollution Clean-up Expense” means the expenses for which the “Insured” is liable for testing for, monitoring,
removal, containment, treatment, detoxification or neutralization of "Poliutants” which takes place at the site of
a "Railroad Accident”.

As respects Poliution Clean-up Expenses” coverage, the discharge, dispersal, release or escape of

"Pollutants” from a “Railroad Accident™:

A.  must begin at the site of the "Rai(foad Accident” during the "Policy Period”;

B.  endsinits entirety as soon as the dangerous area is considered safe by the "Insured” or by any public
authority for persons to reoccupy the “Railroad Accident” site; and

C. must be reported to the Company immediately, but in no event later than thirty (30) days from its
commencement.

All interrelated, repeated or continuous episodes of a discharge, dispersal, release or escape of any

‘Pollutants” shall in its entirety be deemed to be a pollution "Accident’ arising from a single 'Railroad

Accident”.  All ‘Pollution Clean-up Expenses” arising from a 'Railroad Accident” shall be deemed to have

occurred only at the spegific time of the "Raliroad Accident”.

30. ‘“Property Damage” means physical injury to or destruction of tangible property, including toss of use thereof,
or loss of use of tangible property which has not been physically injured or destroyed.

31. “Railroad Accident” means:

A, the collision, overturning or derailment of a train or trains or "Railroad Equipment”; or
B. damage to "Railroad Equipment’ caused by:

(1) "Acts of God”;

(2) vandalism and malicious mischief;

(3) loading or unloading by the “Insured”; or

{4)  unintended fire, explosion or implosion,

which arises out of the “Railroad Operations” conducted by the “Insured”.

32. "Railroad Equipment” means railroad locomotives, engines, trackmobiles, railroad cars or other equipment; or
"Automobiles” and ‘Mobile Equipment” which are built or modified to be operated on railroad track and is
being so used.

33. “Railroad Facilities” means the property owned or used, including the ways immediately adjoining by land, by
the "Named Insured” in the conduct of the *Named Insured’s” "Rallroad Operations”.

34. ‘Railroad Operations” means the ownership, operation, maintenance, or use of "Railroad Equipment” and
“Railroad Facilities” for the purpose of providing transportation and other related services by the “Insured” that

Includes copyrighted material of Insurance Services Office, inc., with is permission.
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are customary and normal for a railroad or railway. "Railroad Operations” also includes all operations directly
related to the conduct of the “Insured's” business as a railroad or railway.

35.  "Self-insured Retention” means the amount specified in ltem 4 of the Declarations.

36. “Ultimate Net Loss” means the total sum which an *Insured” becomes legally obligated to pay by reason of
“Covered Injury” either through adjudication or compromise, as damages and “‘Defense Fxpenses”.

37. "Watercraft” means any craft designed fo float or travel in, on or under water.

Includes copyrighted material of Insurance Services Offics, Inc., with its permission.
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ENDORSEMENT #002

This endorsement, effective 12:01 a.m., April 1, 2013, forms a part of Policy No. RRP003723801 issued to
Montreal Maine & Atlantic Railway Ltd. by Indian Harbor Insurance Company.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
EMPLOYEE BENEF!TS LIABILITY INSURANCE

This endorsement modifies insurance provided under the following:

RAILROAD LIABILITY INSURANCE POLICY

LESSOR’S RISK —~ CONTINGENT RAILROAD EQUIPMENT LIABILITY INSURANCE POLICY (WITHOUT SIR}

-. ADDITIONAL DECLARATIONS

LIMIT OF LIABILITY:

$1,000,000 Each Wrongful Act or series of related Wrongful Acts.
$1,000,000 Each Annual Aggregate

COVERAGE DEDUCTIBLE
Each Benefits Liability Insurance $ 1,000,000 Each Wrongiul or series of Related Wrongful Acts

In consideration of the premium charged, if is agreed that foliowing is added to the above referenced policy:

1.

INSURING AGREEMENTS
EMPLOYEE BENEFITS LIABILITY

We will pay the “Insured” for those sums which the “Insured” shall become legally obligated to pay as damages
because of any claim made against the ‘insured” due fo any ‘Wrongful Act’ of the "Insured’, or any other
person for whose acts the “Insured” is legally liable, in the "Administration” of the "Insured's Employee Benefits
Programs”, as defined in the Definitions section of this endorsement. This insurance applies only if a claim for
damages covered by this endorsement is first made against the "Insured” during the policy period. We have the
right and duty to defend any suit against the "Insured” seeking damages on account of such negligent act, error
or omission, even if any of the allegations of the suit are groundless, false or fraudulent, and we may make
such investigation and settlement of any claim or suit as we deem expedient.

2. DEFINITIONS

A. The unqualified word "Administration” wherever used shall mean:
{1} giving counsel to employees with respect to the "Employee Benefits Programs”;
{2) interpreting the "Employee Benefits Programs”;
{3} handling of records in connection with the "Employee Benefits Programs”,
(4) effective enrollment, termination or cancefiation of employees under the Employee Benefits
Programs”, provided all are acts which are authorized by the Named “Insured”.

Ihcludes copyrighted material of Insurance Services Office, Inc., with its permission.
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B.

The term "Employee Benefits Programs” means (a) group life insurance, group accident or health
insurance, profit sharing plans, pension plans, employee stick subscription plans, workmen’s compensation,
unemployment insurance, social benefits, disability benefits, and (b) any other similar employee benefits
instituted after the effective date of this endorsement provided we are notified within thirty (30} day after the
institution of such benefits.

. With respect to the insurance afforded by this endorsement the unqualified word “Insured” includes the

Named Insured, provided that unqualified word "Insured” includes the Named Insured, provided that (a) if
the Named Insured is designated as an individual, the insurance applies only to the conduct to of a
business of which he is the sole proprietor and (b) the unqualified word “Insured” also includes the following:

(1) if the Named Insured is or includes a partnership or joint venture, any pariner or member thereof by
only with respect fo his fiability as such;

{2) any excessive officers, directors or stockholders of the Named “Insured” while acting within the scope
of his duties as such;

(3} any employee, provided such employee is authorized to act in the “Administration” of the Named
“Insured's” "Employee Benefits Program’”.

Wrongful Act” means any actual or alleged negligent act, error or omission in the "Administration” of the
‘Employee Benefits Plan®,

3. EXCLUSIONS

This endorsement does not apply to:

A.

B.

any dishonest, fraudulent, criminal or malicious act, libel, slander, discrimination or humiliation;

bodily injury to or sickness, disease or death, of any person, or to injury to or destruction of any iangible
property, including the loss of use thereof,

any claim for failure of performance of contract by an insurer;

any claim based upon the Insured” failure to comply with any law concerning workmen'’s compensation,
unemployment insurance, social security or disability benefits;

any claim based upon:
{1} failure of any investment (s including but not limited to stock to perform as represented by an “Insured”;

(2) advice given by an ‘“nsured” to any employee to participate in any investment plan including but not
limited to stack subscription plans;

all sums which the “Insured” shall become legally obligated to pay as loss because of nay Breach of
Fiduciary Duty (as defined below) or because of any Breach of Fiduciary Duty by any person for which the
“Insured” is legally responsible and arising out of the “Insured’s” is legally responsible and arising out of the
“Insured's” activity as a fiduciary of any Plan covered by this endorsement. The term, “Breach of Fiduclary
Duty” shali mean the violation of any of the responsibilities, obligaticns of duties imposed upon fiduciaries
by the EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974 or amendments thereto with
respect to any Plan covered by this endorsement;

any claim made against the "Insured” based on or aftributable to any failure or omission on the part of the
“Insured” to effect and maintain insurance or bonding for Plan Property or Assets.

Includes copyrighted material of Insurance Services Office, Inc., with its permission.
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4. LIMITS OF LIABILITY

Regardless of the number of (a) Tnsureds” under this policy (b) persons who sustain damage or (¢) claims
made or suits brought for such damages; the limit of liability stated in the ADDITIONAL DECLARATIONS of this
endorsement as applicable to each Wrongful Act: or series of related acts by this policy for the pertod of
liability stated in the ADDITIONAL DECLARATIONS AS ‘Each Annual Aggregate” is, subject to the above
provisions, the total limit of our liability for all claims covered during the period this endorsement is in force.

5. PREMIUM

The premium stated in the ADDITIONAL DECLARATIONS is an estimated premium only, Upon termination of
each annual period of this endorsement the ‘Insured’ on request, will furnish us a statement of the total
number of employees at the end of the period. The earned premium shall be computed on the average of the
number of employees at the end of the coverage period and that stated in the ADDITIONAL DECLARATIONS.
If the earned premium thus computed exceeds the estimated premium paid the “Insured” shall pay the excess
to us; we shall return to the "Insured” the unearned portion by such “Insured”.

6. DEDUCTIBLE
The deductible amount indicated in the ADDITIONAL DECLARATIONS shall be subtracted from the total
amount of all sums which we are obligated to pay or incur on behalf of the nsured” on account of each
occurrence as stated in the ADDITIONAL DECLARATIONS. The terms of this endorsement including those
with respect to notice of claim of suit, apply irrespective of the application of the deductible amount.

7. CONFORMITY WITH STATUE

Terms of this endorsement which are in conflict with the statue of the state wherein this endorsement is issued
are hereby amended fo conform to such statutes.

Alf other terms and conditions of this policy remain unchanged.
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ENDORSEMENT #003

This endorsement, effective 12:01 a.in., April 1, 2013, forms a part of Policy No. RRP003723801 issued to
Montreal Malne & Atlantic Railway Ltd. by Indian Harbor Insurance Company.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
ADDITIONAL INSURED SCHEDULE

This endorsement modifies insurance provided under the following:

RAILROAD LIABILITY INSURANCE POLICY
LESSOR'S RISK ~ CONTINGENT RAILROAD EQUIPMENT LIABILITY INSURANGE POLICY (WITHOUT SIR)

Itis agreed as respects to “Railroad Operations” conducted by or on behalf of the *“Named Insured”, the following
are included as additional “insured(s)” but only as respects to such “Railroad Operations® conducted by or on behalf
of the "Named Insured” are covered by this policy:

KM Strategic Investments LLC,

Maine Central Railroad Company

Canadian Pacific Railroad Company

The Interchange Trackage Rights Agreement

The Blocking and Haulage Agreements

The Master Locomotive Exchange Agreement

The TTX Interchange Agreement

The Saint-Jean Operating Agreement

The Sherbrook Lease Agreement,

Canadian National Railway Company-Trackage Rights Agreement
Eastern Maine Railway Company-Interchange Agreement at Brownsville Junction Yard.
Town of Fort Fairfield, (Maine)-Rail Service Agreement.

Bangor Savings Bank.

All Rolling Stock Lessors including Center Beam Flat Car Company, Citigroup Railmark, Inc., CK Industries,
Compass Rail Il Corp, FCM Rail, Lid, First Union Rail, GATX Corp, GE Railcar Services Corp, Midwest Railcar
Corp, The Andersons, Inc. Rail World Locomotive Leasing,

Al other terms and conditions of this policy remain unchanged.
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ENDORSEMENT #004
This endorsement, effective 12:01 a.m., April 1, 2013, forms a part of Policy No. RRP003723801 issued to
Montreal Maine & Atlantic Railway Ltd. by Indian Harbor Insurance Company.
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READIT CAREFULLY.
DELETION OF PASSENGER EXCLUSION

This endorsement modifies insurance provided under the following:

RAILROAD LIABILITY INSURANCE POLICY ~ CLAIMS-MADE FORM

In consideration of the premium charged, it Is agreed that SECTION 1., EXCLUSIONS, Exclusion 21. is deleted in
its entirety.

It is further agreed that the following Is added to SECTION ill. CONDITIONS, 2. NOTICE OF ACCIDENT(S),
CLAIN(S) OR SUIT(S), A. Notice of “Accident(s)”, ltem (2):

()  any “Bodily Injury” to any passenger, whether or not for a consideration.

All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT #005

This endorsement, effective 12:01 a.m., April 1, 2013, forms a part of Policy No. RRP003723801 issued to
Montreal Maine & Atlantic Railway Lid. by Indian Harbor Insurance Company.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION OF CERTIFIED ACTS OF TERRORISM

This endorsement modifies insurance provided under the following:

RAILROAD LIABILITY INSURANCE POLICY

LESSOR'’S RISK — CONTINGENT RAILROAD EQUIPMENT LIABILITY INSURANCE POLICY (WITHOUT SIR)

A. The following exclusion is added:

This insurance does not apply to:

TERRORISM

"Any injury or damage" arising, directly or indirectly, out of a "certified act of terrorism".

B. The following definitions are added:

1.

For the purposes of this endorsement, "any injury or damage® means any Injury or damage covered under
any Policy to which this endorsement is applicable, and includes but is not limited to "bodily injury",
"property damage”, "personal injury”, “advertising injury", “injury” or "pollution clean-up expenses” as may
be defined in any applicable Policy.

"Certified act of terrorism” means an act that is certified by the Secretary of the Treasury, in concurrence
with the Secretary of State and the Attorney General of the United States, to be an act of terrorism
pursuant to the federal Terrorism Risk insurance Act. The criteria contained in the Terrorism Risk Insurance
Act for a “certified act of terrorism"” include the following:

a. The act resulted in insured losses in excess of $5 million in the aggregate, attributable to all fypes of
insurance subject to the Terrorism Rigk Insurance Act; and

b. The actis a violent act or an act that is dangerous to human life, property, or infra-structure and is
committed by an individual or individuals as part of an effort to coerce the civilian population of the
United States or to influence the policy or affect the conduct of the United States Government by
coercion.

All other terms and conditions of this policy remain unchanged.
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ENDORSEMENT #0086

This endorsement, effective 12:01 a.m., April 1, 2013, forms a part of Policy No. RRP003723801 issued to
Montreal Maine & Atlantic Railway Ltd. by Indian Harbor Insurance Company.

SERVICE OF PROCESS

The Acling Superintendent of insurance of the State of Maine is hereby designated the true and lawful attorney of
the Company upon whom may be served all lawful process in any action, suit or proceeding arising out of this
policy. The Company further designates:

CT Corporation System
One Porlland Square
Portland, ME 04101

as its agent in Maine to whom such process shall be forwarded by the Acting Superintendent of Insurance.

For Hlinois exposures, the Insurer further designates the Director of the Iliinois Division of Insurance and his
successors in office, as its true and lawful attorney upon whom may be served any lawful process in any action, suit
or proceeding instituted by or on behalf of the insured or any beneficiary hereunder arising out of an lilinois

exposure and this contract of insurance.

All other terms and conditions of this policy remain unchanged.

(Authorized Representative)

XL-MESOP 11 10
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ENDORSEMENT # 007

This endorsement, effective 12:01 a.m., April 1, 2013, forms a part of Policy No. RRL003723801 issued to
Montreal Maine & Atlantic Railway Ltd. by Indian Harbor Insurance Company.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
MUTUAL POLICY EXCLUSION

This éndorsement modifies insurance provided under the following:

RAILROAD LIABILITY INSURANCE POLICY
RAILROAD PROTECTIVE LIABILITY COVERAGE
LESSOR’S RISK ~ CONTINGENT RAILROAD EQUIPMENT LIABILITY INSURANCE POLICY (WITHOUT SIR)
FOLLOWING FORM EXCESS LIABILITY INSURANCE POLICY — CLAIMS-MADE
EXCESS LIABILITY POLICY — OCCURRENCE

In consideration of the premium charged, it is agreed that this policy shall not apply to any loss, cost, or expense for
which coverage is applicable under XL Insurance Company Limited - policy number RLC003808301 and any
endorsements attached thereto, and all renewals and replacements thereof, issued to: Montreal, Maine and

Atlantic Canada Co.

Ali other terms and conditions of this policy remain unchanged.
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EXHIBIT

Case 13-10670 Doc 385 Filed 10/15/13 Entered 10/15/13 13:21:48 Desc Main 1oufs mgrB

Document  Page 1 of 21
B6B (Official Form 6B) (12/07)

Inre Montreal Maine & Atlantic Railway Ltd. Case No. 13-10670
Debtor

SCHEDULE B - PERSONAL PROPERTY - AMENDED

Except as directed below, list all personal property of the debtor of whatever kind. If the debtor has no property in one or more of the categories, place
an "x" in the appropriate position in the column labeled "None."” If additional space is needed in any category, attach a separate sheet properly identified
with the case name, case number, and the number of the category. If the debtor is married, state whether husband, wife, both, or the marital community
own the property by placing an "H," "W," "I," or "C" in the column labeled "Husband, Wife, Joint, or Community." If the debtor is an individual or a joint
petition is filed, state the amount of any exemptions claimed only in Schedule C - Property Claimed as Exempt.

Do not list interests in executory contracts and unexpired leases on this schedule. List them in Schedule G - Executory Contracts and
Unexpired Leases,

If the property is being held for the debtor by someone else, state that person's name and address under "Description and Location of Property.”
If the property is being held for a minor child, simply state the child's initials and the name and address of the child's parent or guardian, such as
"A.B., a minor child, by John Doe, guardian." Do not disclose the child's name. See, 11 U.S.C. §112 and Fed. R, Bankr. P. 1007(m).

; Tg I*I&?bfand, Deb Curirent Value of
] .. . ife, cbtor's Interest in Property,
Type of Property N Description and Location of Property Joint, or without Deducting alrjly 4
E Community Secured Claim or Exemption
1. Cash on hand X
2. Checking, savings or other financial TD Bank - Acct X6926 ) - 341,804.00
accounts, certificates of deposit, or Montreal, Maine & Atlantic Railway, LTD (Operating
shares in banks, savings and loan, account)
thrift, building and loan, and
homestead associations, or credit TD Bank - 361.00
unions, brokerage houses, or Account X1968
cooperatives.
CcIBC - 1,321.00
Montreal, Maine & Atlantic Railway LTD
Canadian Funds
X9410
CIBC - 717.00
Montreal, Maine & Atlantic Railway LTD
U.S. Fund X0718
Bank of America - 1,093.00
Montreal, Maine & Atlantic Railway LTD
X8136 Car Hire
Bangor Savings Bank - 1,317.00
Account X4951
Repo Investment Account
Operating Account
Bangor Savings Bank - 250.00
Account X1055
Corporate Account
3. Security deposits with public Security Deposit with Bangor Hydro - 38,000.00

utilities, telephone companies,
landlords, and others.

4, Household goods and furnishings, X
including audio, video, and
computer equipment,

Sub-Total > 384,863.00
(Total of this page)

8 continuation sheets attached to the Schedule of Personal Property
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Case 13-10670 Doc 385 Filed 10/15/13 Entered 10/15/13 13:21:48 Desc Main 11513 1100

Document  Page 2 of 21

B6B (Official Form 6B) (12/07) - Cont.

Inre Montreal Maine & Atlantic Railway Ltd. Case No. 13-10670

Debtor

SCHEDULE B - PERSONAL PROPERTY - AMENDED

(Continuation Sheet)

Type of Property Description and Location of Property

Husband, Current Value of
Wife, Debtor's Interest in Property,
Joint, or without Deducting any
Community Secured Claim or Exemption

10.

12.

13.

14.

15.

16.

Sheet

X | mzoZ

Books, pictures and other art
objects, antiques, stamp, coin,
record, tape, compact disc, and
other collections or collectibles.

Wearing apparel. X
Furs and jewelry. X

Firearms and sports, photographic, X
and other hobby equipment.

Interests in insurance policies. XL Group Insurance Company

Name insurance company of each
policy and itemize surrender or Travelers Insurance Company
refund value of each.

Great American Insurance Company

Annuities. Itfemize and name each X
issuer.

. Interests in an education IRA as X

defined in 26 U.S.C. § 530(b)(1) or
under a qualified State tuition plan
as defined in 26 U.S.C. § 529(b)(1).
Give particulars. (File separately the
record(s) of any such interest(s).

11 U.8.C. § 521(c).)

Interests in IRA, ERISA, Keogh, or X
other pension or profit sharing
plans. Give particulars.

Stock and interests in incorporated 100% of stock in Montreal, Maine & Atlantic Canada

and unincorporated businesses. Co.
Itemize.

Interests in partnerships or joint X
ventures. Itemize.

Government and corporate bonds X
and other negotiable and
nonnegotiable instruments.

Accounts receivable. See attached accounts receivable list at Exhibit 3.
*Exhibit 3 excludes estimated waybills. Also
included in Exhibit 3 are accounts receivables that
may be owed to Montreal, Maine & Atlantic Canada
Co.

- Unknown
- Unknown

- Unknown

- Unknown

- 2,740,991.41

Sub-Total > 2,740,991.41

(Total of this page)

1 of _8  continuation sheets attached

to the Schedule of Personal Property
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B6B (Official Form 6B) (12/07) - Cont,

Inre

Montreal Maine & Atlantic Railway Ltd.

Document  Page 3 of 21

Case No. 13-10670

Debtor

SCHEDULE B - PERSONAL PROPERTY - AMENDED

(Continuation Sheet)

Type of Property

Husband, Current Value of
Wife, Debtor's Interest in Property,
Joint, or without Deducting any
Community Secured Claim or Exemption

Description and Location of Property

17. Alimony, maintenance, support, and

18.

19

20.

21.

22.

23.

Sheet

property settlements to which the
debtor is or may be entitled. Give
particulars.

Other liquidated debts owed to debtor
including tax refunds. Give particulars,

Equitable or future interests, life
estates, and rights or powers
exercisable for the benefit of the
debtor other than those listed in
Schedule A - Real Property.

Contingent and noncontingent
interests in estate of a decedent,
death benefit plan, life insurance
policy, or trust.

Other contingent and unliquidated
claims of every nature, including
tax refunds, counterclaims of the
debtor, and rights to setoff claims.
Give estimated value of each,

Patents, copyrights, and other
intellectual property. Give
particulars.

Licenses, franchises, and other
general intangibles. Give
particulars.

to the Schedule of Personal Property

Software Copyright () 1996-2013 - CCH INCORPORATED - www.bestcase.com

X | mzoZ

2011 Federal Refund. IRS forwarded amount to the - 42,542.00
State of Maine
Intercompany Receivable due to Montreal, Maine & - 3,000,000.00
Atlantic from LMS Acquistion Corp.
Location: 15 Iron Road, Hermon ME 04401
Intercompany receivable due to Montreal, Maine & - 3,620,942.00
Atlantic Corporation from Montreal, Maine &
Atlantic Canada, Co.
Location: 15 Iron Road, Hermon ME 04401
Claim against Travelers Insurance Company, plus - Unknown
defense costs
Claim against Great American Insurance Company, - Unknown
plus defense costs
Claims against XL Group Insurance Company, plus - Unknown
defense costs
Sub-Total > 6,663,484.00
(Total of this page)

2 of _8  continuation sheets attached

Best Case Bankruptcy





Case 13-10670 Doc 385 Filed 10/15/13 Entered 10/15/13 13:21:48 Desc Main ous13 1.100m
Document  Page 4 of 21

B6B (Official Form 6B) (12/07) - Cont,

Inre Montreal Maine & Atlantic Railway Ltd. Case No. 13-10670

Debtor

SCHEDULE B - PERSONAL PROPERTY - AMENDED

(Continuation Sheet)

g H\u;bfand, Deb Cutirent Value of
) L . ife, ebtor's Interest in Property,
Type of Property N Description and Location of Property Joint, or without Deducting agy Y
E Community Secured Claim or Exemption
24, Customer lists or other compilations X
containing personally identifiable
information (as defined in 11 U.S.C.
§ 101(41A)) provided to the debtor
by individuals in connection with
obtaining a product or service from
the debtor primarily for personal,
family, or houschold purposes.
25. Automobiles, trucks, trailers, and 1984 International Truck THTLDTVNGEHAS57146 - Unknown
other vehicles and accessories. Location: 15 Iron Road, Hermon ME 04401
2002 Chevrolet Astrovan VIN 1GNEL19X82B150018 - Unknown
Location: 15 Iron Road, Hermon ME 04401
2007 Chevrolet 1500 Ext. Cab - Unknown
Location: 15 Iron Road, Hermon ME 04401
2007 Chevrolet 2500HR Ext. Cab - Unknown
Brownville, Maine
2008 Ford F150 - Unknown
Milo, Maine
2003 Dodge Dakota - Unknown

VIN 1D7H612X038344831
Newport, Maine

2005 Dodge Durango - Unknown
VIN 1D4HB48N75F504625
Location: 15 Iron Road, Hermon ME 04401

2006 Chevrolet Silverado 2500HD - Unknown
VIN 1GCHK29UX6E 18241
Location: 15 Iron Road, Hermon ME 04401

2003 Ford F-350 Crew - Unknown
Madawaska, Maine
VIN 1FTS231L23FD68825

1987 Peterbilt 357 - Unknown
VIN 1XPALA9X7HN212800
Qakfield, Maine

2000 Volvo WG64 - Unknown
VIN 4V5JC2UEXN869618
2002 Ford Taurus - Unknown
VIN 1FAFP53UO2A100054
Madawaska
Sub-Total > 0.00
(Total of this page)

Sheet _ 3  of 8  continuation sheets attached

to the Schedule of Personal Property
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(Continuation Sheet)

N Husband, Qulrent Value of
Type of Property g Description and Location of Property onigz’ or Deg&%ig?%?;&égﬂ?gﬁ;“y »
E Community Secured Claim or Exemption
FORD 2003 F-450 VIN #1FDXF46S43EC25487 - Unknown
MILLINOCKET
CHEVROLET 2004 TAHOE - Unknown
VIN 1GNEK13V94J220077
Brownville, Maine
GMC 2005 2500 EXT. CAB - Unknown
VIN 1GTHK29U25E102845
Brownvilled, Maine
CHEVROLET 2005 3500 CREW - Unknown
VIN 1GCHK33U75F809061 ,
MITSUBISHI 1995 FH - Unknown
VIN JWE6CEH1GXS81.002347
Houlton, Maine
CHEVROLET 2005 2500HD CREW “ Unknown
VIN 1GCHK33U55F917548
Vermont
CHEVROLET 2005 2500HD CREW - Unknown
VIN 1GCHK33U95F926463
Location: 15 Iron Road, Hermon ME 04401
DODGE 2005 DAKOTA - Unknown
VIN 1D7HW22K355110487
Brownville, Maine
TAHOE 2005 SUV - Unknown
VIN 1GNEK13V45R108418
Location: 15 Iron Road, Hermon ME 04401
CHEVROLET 2005 SILVERADO . Unknown
VIN 1GCHK24U95E329733
GNIC SAFARI 2005 PASSENGER VAN - Unknown
VIN 1GKEL19X35B508868
Brownville, Maine
DODGE 2005 DURANGO - Unknown
VIN 1D4HB48N75F 604625
CHEVROLET 2006 EXT. CAB - Unknown
VIN 1GCHK29UX6E183241
CHEVROLET 2006 TRAILBLAZER - Unknown
VIN 1GNDT135462210343
Sub-Total > 0.00
(Total of this page)

Sheet _ 4 of 8  continuation sheets attached
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TAHOE 2007 SUV - Unknown
VIN 1GNEK13057J124987
Millinocket, Maine
TAHOE 2007 SUV ' - Unknown
VIN 1GNEK13057J124987
Millinocket, Maine
CHEVROLET 2007 EXT. CAB - Unknown
VIN 1GCEK19V27E161953
GHEVROLET 2007 EXT. CAB - Unknown
VIN 1GCHK29U27E185308
Brownville, Maine
CHEVROLET 2007 2500HD CREW - Unknown
VIN 1GCHK23U47F124173
Millinocket, Maine
SUBARU 2007 FORESTER - Unknown
VIN JF18G63617H748183
HERMON, MAINE
CHEVROLET 2007 2500HD CREW - Unknown
VIN 1GCHK23K97F548477
Greenville, Maine
FORD 2008 Ext cab Leased with Enterprise - Unknown
VIN 1FTRX14W78FB76642
Milo, Maine
Honda 2010 CR-V - Unknown
VIN 5J6RE4H34AL026464
NMJ
CARRY ON TRAILER 2013 CARGO - Unknown
VIN 4YMCL1427DV000086
DERBY, MAINE
FORD 2008 Hi rail with Utility Body - Unknown
VIN 1FTWX315X6EC75596
D Detterich
FORD 2008 F-550 Welding Truck - - Unknown
VIN 1FDAX56R08EC00261
East Gray, Maine
26. Boats, motors, and accessories. X
Sub-Total > 0.00
(Total of this page)

Sheet _5__ of _8  continuation sheets attached
to the Schedule of Personal Property
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Debtor

SCHEDULE B - PERSONAL PROPERTY - AMENDED
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Type of Property

Husband, Qunent Value of
Description and Location of Property J\N(ﬁlr{% or De?;g)ﬂr]sog?tggedslt‘ c’gnngﬁ;“y’

Community Secured Claim or Exemption

27. Aircraft and accessories.

28. Office equipment, furnishings, and
supplies.

29. Machinery, fixtures, equipment, and
supplies used in business.

X | mzZzoZz

Various pieces of office equipment owned with a - 13,935.00
net book value of $13,935.00. Located at various

locations within the State of Maine and State of

Vermont.

Locomotives and railcars with a net book value of - 3,019,000.00
$3,019,000.00, including the following
Locomotives: GP-7: 21; 22; 23 GP-9: 79; 100 B23-7:
2000; 2001; 2002; 2003; 2004; 2005; 2006

B39-8: 8525; 8541; 8544; 8546, 8553; 8561; 8569;
8578; 8583; 8592 C30-7: 3000; 3603; 3609; 3613;
3614; 5016; 5017; 5018; 5021; 5023; 5026; 5078
Remote Control Cars: 4

Freight Cars with marking numbers as follows:
Log Rack Flatbed Cars: 64

Ballast:18

Sand Hoppers: 20

Maintenance of Way Gondola Cars: 9

Maintenance of Way Flatbed cars:12

Maintenance of Way Misc Equipment:11

Sub-Total > 3,032,935.00
(Total of this page)

Sheet _6 of 8  continuation sheets attached

to the Schedule of Personal Property
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Husband, Current Value of
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Joint, or without Deducting any

Community Secured Claim or Exemption

Type of Property Description and Location of Property

mZOZ

Work Equipment including the following: rails, - 2,761,553.00
cross ties, tie joints, tie plates, switch ties, spikes,
switches, joints, anchors, including but not limited
to:

2006 Crane Geismar Houlton, Maine

1970 26" Rail Saw Atlantic Houlton, Maine

1980 Cribber RTW Houlton, Maine

1980 AnchorFast Racine Houlton, Maine

1974 Snow Thrower Sno-Go Houlton, Maine
1978 Snow Thrower Sno-Go Houlton, Maine
1973 Switch Tamper Sno Tamper

1990 Spiker Puller Nordco

1971 Tie Crane Kershaw Presque Isle,Maine
2006 Plate Machine Fairmont

1966 Ballast Regulator Sno Kershaw

1990 Ballast Regulator Kershaw Vermont

1972 Ballast Regulator Bert Pyke Derby, Maine
1978 Speed Swing Pettibone

1982 Speed Swing Pettibone

1974 Switch Tamper Sno Tamper

1978 Torsion Beam MK 2 Tamper Presque Isle,
Maine

1983 Speed Swing Pettibone Vermont

1965 Loader L -30 Euclid Millinocket, Maine
1971 Tie Shear/ Cribber Fairmont Madawaska,
Maine

1966 Tie Spacer Nordberg Houiton, Maine

1980 Shoulder Jack Tamper Vermont

1971 Spiker Nordberg

1974 Speed Swing Pettibone

1975 Speed Swing Pettibone Brownville, Maine
1977 Switch Tamper - Snow Tamper Brownville,
Maine

1980 Ballast Regulator -

Snow Bert Pyke Houlton, Maine

1975 Speed Swing Pettibone Houlton, Maine
1974 Speed Swing Pettibone

1983 Gradall Gradall Houlton, Maine

1986 Tie

Rails, cross ties, tie joints, tie plates, switch ties, - Unknown
spikes, switches, joints, anchors and other related

track materials (these items are included as part of

corridor listed on Schedule, "Real Property” )

30. Inventory. See Attached Exhibit 2. Please note; inventory - Unknown
report/accounting is not available as of August 7,
2013. Inventory listed on Exhibit 2 is as of August
30, 2013. Included in Exhibit 2 in an undetermined
quantity of inventory that may be located in Canada.

Sub-Total > 2,761,553.00
(Total of this page)

Sheet _ 7 of _8  continuation sheets attached
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Debtor
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I(\)I Hl\l‘gbfand, Deb CutITent Value of
.o . i 3 tor' ter .
Type of Property N Description and Location of Property Joilnf, or ew%so u? B‘eedslgégnggggﬁy,
E Community Secured Claim or Exemption
31. Animals. X
32. Crops - growing or harvested. Give X
particulars.
33. Farming equipment and X
implements.
34, Farm supplies, chemicals, and feed. X
35. Other personal property of any kind Claim against Bankruptcy Estate of Fraser Papers, - Unknown
not already listed. Itemize. Inc.

District of Delaware - Bankruptcy Case 09-12123
Location: PriceWaterhouseCoopers, Trustee of the
Fraser Creditors Trust,

c/o John McKenna, 77 King Street, Toronto Ontario
M5K 168 Canada

Face value of claim: $5671,809.78

Claim against Bankruptcy Estate of Fraser Timbers - Unknown
Ltd

Location: PriceWaterhouseCoopers, Trustee of the

Fraser Creditors Trust,

c/o John McKenna, 77 King Street, Toronto, Ontario

M5K 168 Canada

Face value of claim $33,232.00

Note Receivable and Mortgage encumbering - 36,182.18
Former Station House
Brownville Junction, Brownville, Maine

Claim against Appalachian Timber Services, LLC - 500,000.00
Montreal, Maine & Atlantic Railway v. Appalachian

Timber Services

State of Maine, Superior Court

Docket No. BANSC-CV-2012-145

Complaint filed, answer received, mediation

statement completed.

Sub-Total > 536,182.18
(Total of this page)
Total > 16,120,008.59
Sheet _8 of 8  continuation sheets attached

to the Schedule of Personal Property (Report also on Summary of Schedules)
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In re New England Compounding Pharmacy, Inc. Products

496 B.R. 256
United States District Court,
D. Massachusetts.

In re NEW ENGLAND COMPOUNDING
PHARMACY, INC. PRODUCTS
LIABILITY LITIGATION.

This Document Relates To: All Cases.

MDL No. 1:13-md—-2419-FDS. | June 12, 2013.

Synopsis

Background: Trustee of Chapter 11 estate of bankrupt
manufacturer of allegedly defective pharmaceutical drug filed
motion to transfer cases from federal and state court to federal
district court before which multidistrict product liability
litigation was pending.

Holdings: The District Court, Saylor, J., held that:

[1] court could exercise “related to” jurisdiction over any
cases pending in federal or state court against entities or
individuals affiliated with bankrupt manufacturer of allegedly
defective pharmaceutical drug, regardless of whether Chapter
11 debtor-manufacturer was named as defendant;

[2] court could exercise “related to” jurisdiction over any state
court action in which any plaintiff had actually asserted claim,
or any defendant had actually asserted claim for contribution
or indemnity, against bankrupt manufacturer or its affiliated
entities and individuals;; but

[3] even assuming that court had jurisdiction over state
court actions in which parties had only potential, as-yet-
unasserted claims for contribution or indemnity against
debtor-manufacturer or its affiliated entities or individuals,
court would exercise its discretion to permissively abstain.

So ordered.
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Opinion

CORRECTED MEMORANDUM AND
ORDER ON TRUSTEE'S MOTION TO
TRANSFER CASES AND RELATED MOTIONS

F. DENNIS SAYLOR 1V, District Judge.

L. Introduction

This litigation involves claims for wrongful death and
personal injury arising out of the administration of an
injectable steroid, methylprednisolone acetate (“MPA”),
manufactured by defendant New England Compounding
Pharmacy, Inc. (“NECC”). The complaints allege, in
substance, that NECC produced contaminated MPA that led
to serious fungal infections and, in some instances, death.
As of May 6, 2013, the Centers for Disease Control and
Prevention had reported 53 deaths and 733 incidents of fungal
infection across 20 states related to injections of contaminated
MPA manufactured by NECC since October 2012.

Lawsuits alleging death or injury based on contaminated
MPA have been filed in multiple federal and state
jurisdictions around the country, including the District of
Massachusetts, beginning in November 2012. In February

WMext

2013, the Judicial Panel on Multidistrict Litigation (“JPML”)
issued an order under 28 U.S.C. § 1407 transferring various
federal-court proceedings to this Court for coordinated
and consolidated pretrial proceedings. Subsequent orders
of the JPML have transferred other “tag-along” cases to
this Court. The matters transferred to this Court typically
name additional defendants other than NECC, including
certain of its officers and shareholders and certain affiliated
corporations.

In the meantime, NECC filed for bankruptcy protection in
December 2012. A United States Trustee, Paul Moore, was
subsequently appointed to administer the bankruptcy estate.

There are likely to be a large number of victim-claimants
in this matter, and it appears undisputed that many of them
have suffered death or serious personal injury as a result of
the administration of contaminated MPA. It also appears to
be undisputed that the pool of available assets to pay claims
is likely to be limited; NECC was a fairly small company
with relatively few assets, although it appears that there are
at least some insurance policies available to cover claims.
The trustee, and counsel representing parties in this litigation,
essentially agree that it is highly desirable to maximize
the resources available to victims and to keep expenditures
reasonably low. The trustee, and most counsel, also appear
to agree that centralized *261 management of the litigation
and claim process is desirable to create the largest possible
pool of funds for victims and to distribute those funds fairly,
equitably, and with a minimum of expense and delay.

The trustee has moved to transfer a/l personal injury and
wrongful death cases, wherever filed, to this Court, in order
to facilitate that process and achieve that desirable end. The
trustee thus secks the transfer not only of all federal cases,
but of all related state cases, regardless of the identity of the
defendants. In substance, the trustee contends that this Court
can exercise “related-to” jurisdiction over all such matters
under 28 U.S.C. §§ 1334 and 157(b), and should transfer the
matters to this District.

Consolidation of all NECC litigation in this Court is greatly
complicated by the existence of the parallel state-court
cases. Some of those cases, particularly those filed after
the bankruptcy petition and the automatic stay, name only
local healthcare providers (such as pain clinics and individual
physicians), and do not name NECC or any affiliates. Some of
those plaintiffs object to a centralized proceeding, preferring
instead to proceed against those defendants in state court. The
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trustee, however, contends that those cases could ultimately
result in huge claims for contribution or indemnity against the
bankruptcy estate, and that such claims could greatly affect
or upset the fair administration of the estate, in particular
preventing the treatment of all victims fairly and equitably.

Whether, and to what extent, this Court has the power
to exercise jurisdiction over state-court litigation, and to
transfer it to this District, raises complex and difficult issues
of jurisdiction, abstention, and federal-state comity. After
careful consideration, and for the reasons set forth below, the
trustee's motion to transfer personal injury tort and wrongful
death cases will be granted in part and denied in part without
prejudice to its renewal. In substance, the Court will assert
jurisdiction over, and transfer, all federal cases against NECC
and its affiliates, and all state-court cases against NECC
and its affiliates, including cases where the claims are third-
party claims for contribution or indemnity. The Court will
not, however, transfer any state-court cases at this time that
do not involve claims against NECC or its affiliates. Any
related motions, such as motions to remand or for mandatory
abstention, will be treated in a consistent fashion.

II. Background

NECC operated a compounding pharmacy in Framingham,
Massachusetts, that combined and mixed ingredients to create
specific formulations of pharmaceutical products. NECC was
owned and operated by a small group of officers and directors,
many of whom were related. NECC is affiliated with a
number of other companies; it is unclear what, if any, role

those entities played in the events underlying this litigation. !

In fall 2012, health officials traced a number of cases of fungal
meningitis to injections in and around the patients' spinal
cords (known as intrathecal administration) of MPA that had
been manufactured *262 by NECC. In response, NECC
initiated a recall of several contaminated batches of MPA. As
the scope of the problem became evident, NECC eventually
surrendered its pharmacy license and ceased production of all
pharmaceutical products.

The first complaint against NECC in this Court alleging
personal injury from contaminated MPA was filed on
November 2, 2012. The complaint names NECC, two
affiliated entities, and various individual officers as
defendants. In the ensuing months, similar cases were filed in
this District, other federal districts, and in various state courts.

Most of those cases name NECC, and affiliated entities or
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individuals, as defendants. Some, however, name only the
healthcare providers who actually distributed or administered
the MPA.

On December 21, 2012, NECC filed a petition under chapter
11 of the bankruptcy code. Among other things, that triggered
an automatic stay of proceedings against NECC pursuant to
11 U.S.C. § 362(a). Although filed as a chapter 11 petition,
there is little, if any, likelihood that the company will resume
operations. As noted, the company appears to have relatively
limited assets, other than insurance policies. The company
also, however, has no significant secured creditors.

On February 12, 2013, the JPML created an MDL proceeding
and transferred all actions pending in federal court against
NECC to this district for coordinated pretrial proceedings
before this Court. The JPML has since transferred multiple
“tag-along” actions to this Court.

After the bankruptcy filing, certain plaintiffs filed state-court
actions that did not name NECC as a defendant, presumably

in order to avoid the operation of the automatic stay.2
Of particular note are 17 Virginia cases where a Virginia
healthcare provider is now the sole defendant. See, e.g.,
Wingate v. Insight Health Corp., 2013 WL 1951897, 2013
U.S. Dist. LEXIS 67358 (W.D.Va. May 10, 2013). After
the defendant in those actions attempted to have the cases
removed to federal court, on May 10, 2013, Judge Wilson of
the United States District Court for the Western District of
Virginia remanded the cases to state court. See id.

As the schedules attached to the trustee's motion
acknowledge, there are now four different categories of cases
based on personal injuries resulting from the administration
of tainted MPA that are not yet before this Court as part
of the MDL: (1) cases pending in other federal courts that
have not yet been transferred here; (2) cases pending in state
courts where removal is in process; (3) cases pending in state
courts that name NECC or affiliated entities as defendants;
and (4) cases pending in state courts that do not name NECC

or affiliated entities as defendants.® *263 The trustee's
motion asks the Court to assert jurisdiction over cases in
all four categories, whether or not the non-NECC-affiliated
defendants have made claims for contribution or indemnity
from NECC. The Plaintiffs' Steering Committee (“PSC”)
appointed by the Court in the MDL proceeding agrees as
to the first three categories of cases, but requests that the
Court abstain from exercising jurisdiction over what it refers
to as a “narrow subset” of cases in the fourth category
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—pending state—court cases that do not name NECC or
affiliated entities as defendants—“where the sole articulated
basis for ‘related to’ jurisdiction is a potential—but as yet
unasserted—indemnification or contribution claims against
NECP.” A small number of such state-court plaintiffs have
filed oppositions to the trustee's motion, as well as their
own motions requesting the Court to abstain from exercising

jurisdiction over their cases. 4

1. Analysis

The difficulties presented by the trustee's motion are
significant and implicate a wide range of concerns.
Unfortunately, no solution can equally address all of these
concerns, and each comes with its own troublesome set of
questions.

If the Court were to decline to assert jurisdiction over the
state-court cases, it might make it difficult or impossible
to resolve the entire litigation in an equitable or efficient
manner. Any cases that remain pending in state court
could ultimately result in large judgments and corresponding
claims for contribution or indemnity against the estate of
NECC. Pursuant to the bankruptcy code, such claims would
normally have to be considered on equal footing with the
claims of injured plaintiffs against the estate as claims of
unsecured creditors. Because all unsecured creditors are
normally paid pari passu (that is, proportionally and without
preference) based on the amount of their claims, even one
large contribution or indemnity claim against the estate could
greatly diminish, or virtually eliminate, the amount available
to be paid to the remaining claimants. See 11 U.S.C. §
1123(a)(4) (any reorganization plan must “provide the same
treatment of each claim or interest of a particular class, unless
the holder of a particular claim or interest agrees to a less
favorable treatment of such particular claim or interest”); /n
re Combustion Engineering, Inc., 391 F.3d 190, 23942 (3d
Cir.2004) (reversing confirmation of a plan of reorganization
which provided for disparate treatment of subcategories
of personal injury claims); /n re Congoleum Corp., 2010
WL 2869548, 3—4, 2010 U.S. Dist. LEXIS 72431, 12-13
(D.N.J. July 19, 2010) (affirming bankruptcy court's finding
that prejudgment personal injury claimants and breach of
contract claimants were similarly situated and therefore must
receive similar treatment under a plan of reorganization). In
addition, the threat of contingent contribution or indemnity
claims becoming fixed after judgment or settlement of the
MDL plaintiffs' claims would likely require the plan of
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reorganization to reserve specific funds. See 11 U.S.C. §
502(e) and (j).

Furthermore, allowing some state-court cases to proceed
*264 the MDL creates the
possibility of inconsistent rulings or judgments on factual or

without consolidation in

scientific issues that may greatly complicate the resolution of
these matters. And litigation in multiple courts also threatens
to impose significant discovery burdens, as discovery from
many of the same people and entities may be sought on
multiple occasions.

If, however, the Court were to assert jurisdiction over all the
cases listed by the trustee—including state-court cases where
no claims against NECC or its affiliates have yet been asserted
—it would have to do so based on a very broad reading
of federal subject-matter jurisdiction. As will be discussed,
the boundaries of that jurisdiction are very far from clear,
and it is therefore uncertain whether the Court even has the
authority to act. Even if subject-matter jurisdiction exists,
the Court must then consider issues of both mandatory and
discretionary abstention. And assuming those hurdles are
overcome, in order to effect a transfer of state cases, the Court
might be required to enjoin state-court proceedings—a highly
disfavored judicial remedy, the use of which is explicitly
restricted by the Anti—Injunction Act, 28 U.S.C. § 2283.

Under the circumstances, the Court has concluded that a
somewhat cautious approach is appropriate. In substance, the
Court will grant the motion to transfer (1) any case pending
in federal court against NECC or any affiliated entity or
individual, (2) any such case that is in the process of removal
to federal court, and (3) any case pending in any state court
in which a party has made a claim against NECC or any
affiliated entity or individual, including third-party claims
for contribution or indemnity. However, as to state-court
proceedings not naming NECC or any affiliated entity or
individual, the motion will be denied without prejudice to its
renewal.

A. Cases Against NECC Affiliates Only

[1] The Court must first determine whether it has subject-
matter jurisdiction over cases filed by plaintiffs against NECC
affiliates but not against NECC. As noted, such cases are
pending in both federal and state courts.

According to the trustee, NECC has express contractual
indemnification obligations to many of the affiliated
defendants, including, but not limited to, Barry Cadden,
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Greg Conigliaro, Lisa Conigliaro, Carla Conigliaro, Glenn
Chin, GDC, and MSM. The individual defendants are also
additional insureds under at least one of NECC's insurance
policies.

The trustee contends that cases against affiliated entities and
individuals are subject to the Court's bankruptcy jurisdiction
under 28 U.S.C. § 1334. Section 1334 provides district
courts with original, but not exclusive, jurisdiction over “all
civil proceedings arising under title 11, or arising in or
related to cases under title 11.” 28 U.S.C. § 1334 (emphasis
added). As discussed below, courts have held that related-to
jurisdiction exists over cases against non-debtor defendants
whom the debtor has an automatic obligation to indemnify
or defend. See, e.g., Cambridge Place Inv. Mgmt. v. Morgan
Stanley & Co., 2010 WL 6580503, 2010 U.S. Dist. LEXIS
142954 (D.Mass.2010); City of Ann Arbor Empls. Ret.
Sys. v. Citigroup Mortg. Loan Trust Inc., 572 F.Supp.2d
314 (E.D.N.Y.2008); In Re Brentano's, Inc., 27 B.R. 90
(S.D.N.Y.1983). The trustee has asserted (and no party has
disputed) that NECC owes such an obligation to the affiliated
entities and individual defendants. Indeed, no party appears to
dispute the Court's power to assert subject-matter jurisdiction
over cases naming any NECC- *265 affiliated entity or
individual as a defendant.

Accordingly, the Court has subject-matter jurisdiction over
any cases pending in federal or state court against entities or
individuals affiliated with NECC, whether or not NECC is
named as a defendant.

B. Motion to Transfer—Federal Cases

The potential transfer of cases presently pending in other
federal courts, and those now pending in state courts where
removal is in process, does not appear to present any
significant jurisdictional or venue-related issues. Indeed, no
party has opposed the transfer of these categories of cases,
and the JPML's initial transfer order establishing the MDL
specifically contemplates the transfer of such “tag-along”
actions pending in various district courts.

Since the date of the initial transfer order, the JPML has
transferred to this Court more than 100 “tag-along” cases
that had been pending in other federal district courts. The
Court has no reason to believe that any federal cases that are
the subject of the trustee's transfer motion will not receive
similar treatment from the JPML and be transferred to this
Court in due course. However, should the situation arise that
a case pending in federal court, over which this Court could
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properly exercise related-to jurisdiction, is not transferred by
an order of the JPML, this Court will presumably act to assert
jurisdiction over it. Until the Court is made aware of such a
situation, it will simply await the JPML's transfer orders for
any cases now pending in other federal courts or that are in
the process of being removed.

C. Motion to Transfer—State Cases

The more difficult set of issues concerns the potential transfer
of the state-court cases in which no NECC affiliate is named
as a defendant, or in which an NECC affiliate is named
only as a third-party defendant in a claim for contribution or
indemnity.

1. Subject—Matter Jurisdiction

The Court must first determine whether it has subject-matter
jurisdiction over the cases that the trustee seeks to have
transferred here. If the Court lacks subject-matter jurisdiction
over any case, it cannot constitutionally adjudicate that
case, regardless of the practical considerations or efficiency
benefits.

a.28 U.S.C. § 157(b)(5)

[2] The trustee has cited 28 U.S.C. § 157(b)(5) as the
primary basis for the authority to transfer the state-court

personal injury and wrongful death actions to this Court.

Section 157(b)(5) provides as follows:

The district court shall order that
personal injury tort and wrongful death
claims shall be tried in the district
court in which the bankruptcy case
is pending, or in the district court in
the district in which the claim arose,
as determined by the district court in
which the bankruptcy case is pending.

28 U.S.C. § 157(b)(5).

The trustee's reliance on this provision as the basis for subject-
matter jurisdiction is misguided. The Supreme Court recently
held that “§ 157(b)(5) is not jurisdictional,” but rather a
venue provision. See Stern v. Marshall, — U.S. ——, 131
S.Ct. 2594, 2606, 180 L.Ed.2d 475 (2011). In reaching that
conclusion, the Supreme Court reasoned as follows:
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Section 157(b)(5) does not have the hallmarks of a
jurisdictional decree. To begin, the statutory text does
not refer to either district court or bankruptcy court
*266
personal injury tort claims ‘shall be tried.’

‘jurisdiction,” instead addressing only where

The statutory context also belies [the] jurisdictional claim.
Section 157 allocates the authority to enter final judgment
between the bankruptcy court and the district court. See
§§ 157(b)(1), (c)(1). That allocation does not implicate
questions of subject matter jurisdiction. See § 157(c)
(2) (parties may consent to entry of final judgment by
bankruptcy judge in non-core case). By the same token, §
157(b)(5) simply specifies where a particular category of
cases should be tried.

Id. at 2607.

Accordingly, this provision does not confer any additional
jurisdiction on the district courts, and thus the Court must
find an alternative basis for the assertion of subject-matter
jurisdiction if it is to order the transfer of any state-court cases

to this Court. >

b. 28 U.S.C. § 1334

If § 157(b)(5) cannot itself provide the basis for federal
jurisdiction over the state-court cases, the Court must look
elsewhere for a statutory grant of jurisdiction. As the parties
acknowledge, jurisdiction over the vast majority of these
cases depends on the Court's interpretation of its bankruptcy
jurisdiction under 28 U.S.C. § 1334.

[3] Section 1334 provides district courts with original, but
not exclusive, jurisdiction over “all civil proceedings arising
under title 11, or arising in or related to cases under title
11.” 28 U.S.C. § 1334. The scope of related-to jurisdiction
is “quite broad.” In re Boston Reg'l Med. Ctr., 410 F.3d
100, 105 (lst Cir.2005). “[A] civil proceeding is related
to bankruptcy [if] the outcome of that proceeding could
conceivably have any effect on the [bankruptcy] estate.”
In re G.S.F. Corp., 938 F.2d 1467, 1475 (1st Cir.1991)
(internal quotations omitted), overruled on other grounds
by Connecticut Nat'l Bank v. Germain, 503 U.S. 249, 112
S.Ct. 1146, 117 L.Ed.2d 391 (1992); Pacor, Inc. v. Higgins,
743 F.2d 984 (3d Cir.1984), overruled on other grounds by
Things Remembered v. Petrarca, 516 U.S. 124, 116 S.Ct.
494, 133 L.Ed.2d 461 (1995); TD Bank, N.A. v. Sewall, 419
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B.R. 103, 105-06 (D.Me.2009); In re Twinlabs Personal
Injury Cases, 2004 WL 435083, *1 (S.D.N.Y.2004) (“The
standard for ‘related to’ jurisdiction over a suit in the posture
of [an action against non-debtor third parties] is ‘whether its
outcome might have any “conceivable effect” on the bankrupt

LR

estate.” ” (quoting In re Cuyahoga Equip. Corp., 980 F.2d

110, 114 (2d Cir.1992))).°

*267 [4]
There must be some nexus between the “related” proceeding

Such jurisdiction is not unlimited, however.

and the bankruptcy case, such that “the outcome of
the litigation potentially could have some effect on the
bankruptcy estate, such as altering debtor's rights, liabilities,
options, or freedom of action, or otherwise have an impact
upon the handling and administration of the bankrupt estate.”
In re Boston Reg'l, 410 F.3d at 105 (internal citations and
textual alterations omitted); see Pacor, 743 F.2d at 994.

As noted, there are two general categories of state-court cases
that are the subject of the trustee's motion: those that name
NECC or affiliated entities as defendants, and those that do
not. It is undisputed that the Court has related-to jurisdiction
over cases in the former category. The outcome of such suits
against the debtor and its affiliates certainly “could have some
effect on the bankruptcy estate.” In re Boston Reg'l, 410 F.3d
at 105 (internal citations and textual alterations omitted).

The more difficult question is whether the Court has related-to
jurisdiction over cases currently pending in state court that do
not name NECC or affiliated entities as defendants, but rather
name only third-parties (such as physicians or pain clinics), or
in which NECC affiliates are named only in third-party claims
for contribution or indemnity.

In Pacor, the Third Circuit held that related-to jurisdiction
did not exist over a suit by an employee against a distributor
of asbestos, even though the employee's success in that suit
would likely cause the distributor to seek indemnification
from the debtor, an asbestos manufacturer. Pacor, 743 F.2d at
986. The court concluded that the action was, at best, a “mere
precursor to the potential third party claim for indemnification
by [the distributor] against [the manufacturer].” Id. at
995. The court contrasted these facts with those in /n re
Brentano's, Inc., 27 B.R. 90 (Bankr.S.D.N.Y.1983), where
the debtor's landlord sued the guarantor of the debtor's
lease. Pacor, 743 F.2d at 995. Because the debtor had
agreed to indemnify the guarantor, any recovery against the
guarantor would result in automatic liability to the estate,
creating related-to jurisdiction. /d. In contrast, the employee
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in Pacor was not a creditor of the asbestos manufacturer,
and “[a]ny judgment obtained would thus have no effect
on the arrangement, standing, or priorities of [the asbestos
manufacturer's] creditors.” Id. at 995-96.

Applying Pacor, courts have held that related-to jurisdiction
exists over suits by tort plaintiffs, who are potential creditors,
against non-debtor third-party defendants in only limited
circumstances. One such situation is when a judgment against
the third party would automatically convert that third party
into a creditor due to an existing contribution or indemnity
obligation. See, e.g., Cambridge Place Inv. Mgmt. v. Morgan
Stanley & Co., 2010 WL 6580503, 2010 U.S. Dist. LEXIS
142954 (D.Mass.2010); City of Ann Arbor Empls. Ret.
Sys. v. Citigroup Mortg. Loan Trust Inc., 572 F.Supp.2d
314 (E.D.N.Y.2008); In Re Brentano's, Inc., 27 B.R. 90

(Bankr.S.D.N.Y.1983).”

*268 It remains an open question of law, at least in the
First Circuit, whether there is related-to jurisdiction over a
case against a non-debtor, third-party defendant who has a
potential (as opposed to an actual) claim for contribution or
indemnity against the debtor. See Cambridge Place, 2010 WL
6580503, 2010 U.S. Dist. LEXIS 142954 (noting that “[t]he
First Circuit has not yet addressed the appropriate standard to
be applied in evaluating whether contractual indemnification
obligations give rise to ‘related to’ bankruptcy jurisdiction.”);
see also In re Santa Clara County Care Consortium, 223 B.R.
40 (1st Cir. BAP 1998) (“[T]he determination of whether a
removed state court proceeding is sufficiently related to a
debtor's bankruptcy to confer subject matter jurisdiction is
complicated by what appears to be contradictory opinions.”).

The Third Circuit, in a line of cases after Pacor, has
clarified its view that related-to jurisdiction does not exist
over a case against a non-debtor defendant if another lawsuit
would be necessary before the bankruptcy estate would be
impacted. See, e.g., In re W.R. Grace & Co., 591 F.3d
164, 169 (3d Cir.2009) (finding no related-to jurisdiction
where there would first have to be a finding in the state-
court action and then a separate suit to pursue a claim for
indemnification before there could be any impact on the
bankruptcy estate); In re Combustion Eng'g, 391 F.3d 190,
231-32 (3d Cir.2004) (“[A]ny indemnification claims against
Combustion Engineering ... would require the intervention
of another lawsuit to affect the bankruptcy estate, and thus
cannot provide a basis for ‘related to’ jurisdiction.”); In re
Federal-Mogul Global, Inc., 300 F.3d 368, 382 (3d Cir.2002)
(“The test articulated in Pacor for whether a lawsuit could
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‘conceivably’ have an effect on the bankruptcy proceeding
inquires whether the allegedly related lawsuit would affect the
bankruptcy proceeding without the intervention of yet another
lawsuit.”).

The Fifth Circuit, taking a slightly more expansive view
of related-to jurisdiction, has emphasized the difference
between “tort contribution” principles and ‘“contractual
indemnification rights,” asserting jurisdiction over a case
based on the latter. Lone Star Fund V(US), LP v. Barclays
Bank PLC, 594 F.3d 383, 387 (5th Cir.2010). At least
one bankruptcy court in this circuit has adopted a similar
requirement for related-to jurisdiction—that the debtor
have “an unconditional duty to indemnify” the third-party
defendant. 7D Bank, N.A. v. Sewall, 419 B.R. 103, 106
(D.Me.2009) (explaining the basis and rationale for this rule).

The Fourth Circuit, in A.H. Robins Co. v. Piccinin, 788 F.2d
994 (4th Cir.1986), has read Pacor to establish a distinction
between a potential claim for contribution from a third-
party defendant and a contractual duty to indemnify that
defendant. /d. at 1001 (“The clear implication of the [Pacor
] decision is that, if there had been a contract to indemnify,
a contrary result would have been in order.”). Although the
court ultimately remanded for a hearing on the motion to
transfer in that case, citing due process concerns, it clearly
intimated that related-to jurisdiction over the claims against
non-debtor defendants could exist under § 1334. See id. at
1016,999-1001 (affirming the district court's extension of the
mandatory stay to suits against non-debtor defendants based
in part on the court's interpretation of related-to jurisdiction).

The Sixth Circuit, in In re Dow Corning Corp., 86 F.3d
482 (6th Cir.1996), took a more pragmatic approach to
related-to jurisdiction, asserting jurisdiction over thousands
of claims against non-debtor defendants. In doing so, the
court distinguished *269 the potential impact on the estate
of the large number of cases before it from that of the
single allegedly related suit involved in Pacor; noting that
“[a] single possible claim for indemnification or contribution
simply does not represent the same kind of threat to a debtor's
reorganization plan as that posed by the thousands of potential
indemnification claims at issue here.” Dow Corning, 86 F.3d
at 494.

The court in In re Twinlabs Personal Injury Cases, 2004
WL 435083, *1 (S.D.N.Y.2004), cited that decision, and took
a similar approach, in asserting jurisdiction over personal
injury cases against non-debtor defendants. The personal-
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injury cases at issue were all based on products-liability
claims surrounding the manufacture and sale of the diet
pill ephedra. Twinlabs, the manufacturer at issue, filed for
bankruptcy. In a brief opinion granting the debtor's motion to
transfer a state court case against retailers of ephedra, Judge
Rakoft noted that “the retailer defendants ... will undoubtedly
seek indemnity from the Debtors following any judgments
against them. Accordingly, from many perspectives, the ...
action against the retailers will have more than a ‘conceivable

effect’” on the bankrupt estate of the Debtors.” /d. 8

The situation presented here implicates many of the same
concerns that motivated the Sixth Circuit's decision to assert
jurisdiction over the claims against non-debtor defendants in
Dow Corning. Although Dow Corning did not distinguish
between state-court cases against third-party defendants who
had already asserted claims against the debtor and cases
against those who merely “intend[ed] to file claims for
contribution and indemnification,” that may be a relevant,
indeed important, distinction. See 86 F.3d at 494; In re Santa
Clara, 223 B.R. at 49 (finding “an insufficient nexus to confer
‘related to’ subject matter jurisdiction on the bankruptcy
court, in state court actions involving non-debtor parties,
which may result in contribution/substitution of creditors
without a change in the classification of a claim as it relates
to the debtor.”) (emphasis added).

In any event, the issue of subject-matter jurisdiction is far
from clear, and there appears to be no controlling authority.
Unfortunately, the consequences of an incorrect judgment
may be very substantial indeed; if the Court does not have
subject-matter jurisdiction over a matter, any action it may
undertake in that matter will be entirely void. Under the
circumstances, the Court will take a two-step approach.

[S] First, the Court concludes that it has related-to subject-
matter jurisdiction under § 1334 over any state-court case in
which any plaintiff has asserted a claim, or any defendant
has asserted a claim for contribution or indemnity, against
NECC or any affiliated entity or individual. Such a claim
could clearly have an effect, indeed a substantial effect, on
the bankruptcy estate.

[6] However, as to state-court cases in which a claim against
NECC or an affiliated entity or individual is possible, but has
not yet been asserted, the Court will assume the existence of
subject-matter jurisdiction, but will abstain from exercising
any such jurisdiction. The factors governing the exercise of
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discretionary abstention, and the reasoning of the Court, are
addressed below.

The transfer of some, but not all, state-court cases might be
something of a pointless exercise if the possibility remains
that a state-court defendant could make a future claim in
the bankruptcy case for contribution *270 or indemnity,
upsetting the effort to make an equitable distribution to the
victims and other creditors. Indeed, that is the essential basis
of the trustee's motion: that the Court must transfer all state-
court cases to foreclose that very possibility.

The Court is not convinced, at least at this stage, that
such a step is necessary. Other possible courses of action
might produce the desired consolidation and finality, without
resolving difficult issues of jurisdiction and abstention and
without intruding unnecessarily into the proceedings of state
courts. For example, if the Bankruptcy Court were to set
a relatively early bar date for the filing of claims against
the estate, it would appear that any defendant in a state-
court action would be effectively forced to decide whether it
wanted to file a claim for contribution or indemnity against
the estate. Such a claim, in turn, would probably permit the
exercise of federal jurisdiction over the underlying matter.
Any defendant who did not file a claim would be barred,
and the state-court case could proceed to judgment without
interference from the federal court. Either way, the desired
goals would be achieved with a relatively minimal degree of
risk or intrusion.

In any event, the Court does not need to reach the issue at
this juncture. If the balance of factors shifts over time, the
Court can revisit the issue, and if necessary (and appropriate)
can issue further orders concerning the exercise of related-to
jurisdiction.

2. Abstention

If this Court has subject-matter jurisdiction over cases now
pending in state courts, the question arises whether it should
abstain from asserting such jurisdiction, either pursuant to
the mandatory abstention provisions of § 1334(c)(2), or the

discretionary abstention provisions of § 1334(c)(1). ?

a. Mandatory Abstention Under § 1334(c)(2)
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[71 Section 1334(c)(2) requires district courts to abstain
from asserting related-to jurisdiction over state-law claims in
certain circumstances. The statute provides as follows:

Upon timely motion of a party in a
proceeding based upon a State law
claim or State law cause of action,
related to a case under title 11 but
not arising under title 11 or arising
in a case under title 11, with respect
to which an action could not have
been commenced in a court of the
United States absent jurisdiction under
this section, the district court shall
abstain from hearing such proceeding
if an action is commenced, and can be
timely adjudicated, in a State forum of
appropriate jurisdiction.

28 U.S.C. § 1334(c)(2). 1°

Section 1334(c)(2) must be read in conjunction with 28
U.S.C. § 157(b)(4), which *271 states that “[n]on-core
proceedings under section 157(b)(2)(B) ... shall not be subject
to the mandatory abstention provisions of section 1334(c)
(2).” And § 157(b)(2), in turn, provides that “the liquidation or
estimation of contingent or unliquidated personal injury tort
or wrongful death claims against the estate for purposes of
distribution in a case under title 11” are non-core claims. 28
U.S.C. § 157(b)(2)(B) (emphasis added).

A strict textual reading of the statutes may lead to the
conclusion that personal injury and wrongful death claims
asserted against non-debtor third parties (for example, against
various healthcare providers), and not against the bankruptcy
estate, are subject to the mandatory abstention provisions of §
1334(c)(2). This is the reading afforded the statutory language
by Judge Wilson in Wingate, 2013 WL 1951897, 2013 U.S.
Dist. LEXIS 67358.

Other district courts, however, have extended the exception
of § 157(b)(4) from mandatory abstention to claims against
non-debtor third-parties where indemnification agreements
existed between those third-parties and the debtor. See
Abbatiello v. Monsanto, 2007 WL 747804, *3 (S.D.N.Y.
March 8, 2007) (“the exception to mandatory abstention also
applies to litigation against [third-party defendants], because
[debtor] is obligated to indemnify [third-party defendants] for
any judgment awarded against them.”); Berry v. Pharmacia
Corp., 316 B.R. 883 (S.D.Miss.2004) (“[G]iven the nature
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of the relationship and degree of identity between the debtor
[and the third-party defendant], the rationale for exempting
personal injury and wrongful death claims against the debtor's
estate from the mandatory abstention provision applies fully
to the claims against [third-party defendant]. Under the terms
of the Distribution Agreement, [third-party defendant] claims
a right to absolute indemnity from [debtor] for any judgment
that might be rendered against it, so that a judgment against
[third-party defendant] is, in practical effect, a judgment
against [third-party defendant].”).

Judge Wilson acknowledged these cases and their reasoning,
but found that no such indemnification agreement existed
between NECC and the third-party defendant. He therefore
concluded that the mandatory abstention provision of §
1334(c)(2) required that the matter be remanded to state court.
See Wingate, 2013 WL 1951897, 2013 U.S. Dist. LEXIS
67358.

The trustee argues that Judge Wilson ignored Congress's
motivation for crafting an exception from mandatory
abstention for personal injury and wrongful death claims and
interpreted the statute too narrowly. That motivation has been
aptly summarized as follows:

In short, Congress, recognizing that
the unpredictable and substantial
verdicts that are often produced in
personal injury tort and wrongful
death claims could have potentially
deleterious effects on a debtor's estate
—particularly when, because of the
automatic stay provisions of the
Bankruptcy Code, a debtor-defendant
may not have participated in the
underlying trial—concluded that, in
non-core proceedings such as the
one at bar, the mandatory abstention
provision of § 1334(c)(2) should not

apply.

*272 Beckv. Victor Equipment Co., Inc., 277 B.R. 179, 180—
181 (S.D.N.Y.2002) (Rakoft, J.).

Those same concerns are present here. Even in the absence of
contractual indemnity agreements, the third-party defendants
in the pending state-court actions may have claims for
contribution or common-law indemnity from NECC in the
event that they are found liable in state court. Those potential
state-court verdicts pose the type of threat Congress had in
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mind when it crafted the exception to § 1334(c)(2)—they can
be “unpredictable and substantial” and even being required
to contribute to their satisfaction “could have potentially
deleterious effects on a debtor's estate.” Beck, 277 B.R. at
180-181. This is particularly true in circumstances such as
this, where the cause of action arises out of an allegedly
defective product manufactured by the debtor. In many, if
not all, jurisdictions, under ordinary circumstances, the debtor
would be strictly liable for the harm caused by the defective
product, even if there may have been a third-party interposed
between the debtor and the tort claimant in the supply
chain. See, e.g., Brown v. Superior Court, 44 Cal.3d 1049,
245 Cal.Rptr. 412, 751 P.2d 470, 482-483 (1988) (finding
that, “in accord with almost all our sister states that have
considered the issue ... a manufacturer is not strictly liable
for [side effects] caused by a prescription drug so long as the
drug was properly prepared and accompanied by warnings
of its dangerous propensities.... [However, a manufacturer
is] subject to liability for manufacturing defects™); Ayyash
v. Henry Ford Health Sys., 210 Mich.App. 142, 147, 533
N.W.2d 353 (Mich.Ct.App.1995) (“ ‘the essence of the
relationship’ between the hospital and the patient and the
physician and the patient is the provision of a service, not the
sale of a product, and, therefore, products liability theories
[are] inapplicable.... Further, whereas imposing strict liability
on manufacturers arguably may promote greater care in
manufacturing safer products, imposing strict liability on
hospitals and physicians would not.”).

The Court must interpret the statutory language in the context
of those practicalities. The phrase “personal injury tort or
wrongful death claims against the estate,” as used in §
157(b)(2)(B), can fairly be read to encompass not only
personal injury and wrongful death claims, but also claims
for contribution or indemnity that derive from personal
injury or wrongful death claims. Contribution or indemnity
claims are simply procedural vehicles for asserting liability
against the estate for some underlying harm. If the underlying
harm giving rise to the estate's potential liability involves
personal injury or wrongful death, the claim against a third-
party concerning that harm is, in substance, a “personal
injury tort or wrongful death claim against the estate” and
therefore covered by the exception in § 157(b)(2)(B). This
reading is more congruent with Congress's motivation in
crafting the exception to mandatory abstention. A narrower
reading would create a potentially gaping loophole in the
carefully crafted system for the orderly administration of
bankruptcy estates. Section 157(b)(2) (B), therefore, provides
an exception from mandatory abstention for personal injury
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and wrongful death claims against nondebtor third-parties for
contribution or indemnification.

Accordingly, this Court finds that the mandatory abstention
provision of § 1334(c)(2) does not apply to any of the state-
court cases at issue.

b. Discretionary Abstention Under § 1334(c)(1)

In circumstances where § 1334(c)(2) does not strictly
require abstention, § 1334(c)(1) nonetheless gives district
*273 courts discretion to abstain from asserting related-to
jurisdiction over state-law claims. The statute provides as
follows:

Except with respect to a case under
chapter 15 of title 11, nothing in this
section prevents a district court in the
interest of justice, or in the interest
of comity with State courts or respect
for State law, from abstaining from
hearing a particular proceeding arising
under title 11 or arising in or related to
a case under title 11.

28 U.S.C. § 1334(c)(1).

[8] Courts have articulated twelve factors that should be
considered when deciding whether or not to abstain under §
1334(c)(1). Those factors are as follows:

(1) the effect or lack thereof on the efficient administration
of the estate if a Court recommends abstention;

(2) the extent to which state law issues predominate over
bankruptcy issues;

(3) the difficulty or unsettled nature of the applicable state
law;

(4) the presence of a related proceeding commenced in state
court or other nonbankruptcy court;

(5) the jurisdictional basis, if any, other than 28 U.S.C. §
1334,

(6) the degree of relatedness or remoteness of the
proceeding to the main bankruptcy case;

(7) the substance rather than form of an asserted “core”
proceeding;
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(8) the feasibility of severing state law claims from core
bankruptcy matters to allow judgments to be entered in
state court with enforcement left to the bankruptcy court;

(9) the burden [on] the court's docket;

(10) the likelihood that the commencement of the
proceeding in bankruptcy court involves forum shopping
by one of the parties;

(11) the existence of a right to a jury trial; and
(12) the presence in the proceeding of nondebtor parties.

In re Twin Laboratories, Inc., 300 B.R. 836, 841

(S.D.N.Y.2003).

Here, the Court finds that the balance of those factors
weighs against discretionary abstention, except as those cases
pending in state courts that do not involve any claims against
NECC-affiliated entities or individuals.

As noted, the most efficient use of the limited resources
of the judicial system, and the fairest and most efficient
distribution of the assets of the estate, would be for all of
the related cases to be consolidated in one court. Abstention
would be counterproductive to that end. In addition, the
state-law claims in the cases at issue are primarily based on
well-settled principles of tort and product liability; a federal
court could likely adjudicate them without being required to
decide unresolved issues of state law. This is especially true
considering the currently limited scope of the consolidation
to pre-trial matters.

Furthermore, the bankruptcy here is somewhat unusual. The
debtor, NECC, had relatively few assets and no secured
creditors of any significance. As a result, the primary focus
of the plan will likely be satisfying, to the maximum
extent possible, the unsecured claims of injured plaintiffs
for damages and possibly of third parties for contribution
or indemnity. Thus, decisions on factual and legal issues as
to liability and damages in all of the state-court cases will
likely have tremendous import on the bankruptcy proceedings
and the reorganization plan. This is particularly true—
indeed, determinative—with respect to cases against third-
party defendants *274 who have already asserted their own
claims against NECC.

However, a number of factors suggest that abstention is
warranted as to some of the cases that the trustee is seeking
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to have transferred. The issues that will decide the debtor's
liabilities and the wvalidity of claims against the estate
primarily involve state law. State-court plaintiffs, as well
as the states themselves, certainly have a strong interest in
having state-law claims adjudicated by the state-court system.
Most importantly, the basis for asserting jurisdiction over
the state-court cases at issue is confined entirely to § 1334,
and that jurisdiction is unclear at best. The potential harm
to federal-state comity is potentially at its greatest where the
basis for federal jurisdiction is uncertain.

In light of these considerations, the Court will exercise its
discretion and abstain from asserting jurisdiction—again,
assuming that it exists—over those cases currently pending
in state courts involving only state-law claims against
defendants other than NECC and its affiliates, and where
there is no third-party claim for contribution or indemnity.
The Court may, in the future, assert jurisdiction over any such
case should the third-party defendant actually assert such a
claim, but it will refrain from deciding that issue at this time.

3. Anti-Injunction Act

The parties acknowledge that the assertion of jurisdiction
by this Court over cases pending in state court cases could,
under some circumstances, require the issuance of injunctions
staying proceedings or otherwise mandating the transfer of
state cases. The Anti—Injunction Act provides that a federal
court “may not grant an injunction to stay proceedings in a
State court except as expressly authorized by Act of Congress,
or where necessary in aid of its jurisdiction, or to protect or
effectuate its judgments.” 28 U.S.C. § 2283.

The trustee contends that enjoining the state-court
proceedings against third-party nondebtor defendants would
not run afoul of the Anti—Injunction Act because the granting
of such an injunction would be “necessary in aid of [the
Court's] jurisdiction.” § 2283. The Supreme Court has
interpreted this exception to the rule as follows:

[w]hile this language is admittedly
broad, we conclude that it implies
something similar to the concept of
injunctions to “protect or effectuate”
judgments. Both exceptions to the
general prohibition of § 2283 imply
that some federal injunctive relief may
be necessary to prevent a state court
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from so interfering with a federal
court's consideration or disposition of
a case as to seriously impair the
federal court's flexibility and authority
to decide that case.

Atlantic C.L.R. Co. v. Brotherhood of Locomotive Engineers,
398 U.S. 281, 295, 90 S.Ct. 1739, 26 L.Ed.2d 234 (1970).

The trustee also points to the All Writs Act, 28 U.S.C.
§ 1651, as well as a few MDL cases from other circuits
where injunctions in aid of jurisdiction were upheld. See, e.g.,
Newby v. Enron Corp., 302 F.3d 295, 300 (5th Cir.2002).

It may well be the case that this Court could be forced to
issue injunctive relief in aid of its related-to jurisdiction in
order to effectuate the necessary transfers. But even assuming
that the Court has the power to issue an injunction in aid
of jurisdiction, it is not immediately apparent such an action
is necessary or appropriate at this stage. Such an injunction
is something of a weapon of last resort, and the Court will
not lightly undertake to employ it, particularly when other
alternatives may be available. For example, in Twinlabs,
*275
Debtors ... to distribute copies of [his order granting the

Judge Rakoff simply directed “[c]ounsel for the

motion to transfer] to all affected counsel within two business
days hereof and to work with them to arrange the expeditious
transfer of the Acuff case to this Court.” In re Twinlabs, 2004
WL 435083, at *2. Rather than reach a final decision as to the
issue at this stage, the Court will in the first instance work with
counsel and ascertain if less drastic measures will achieve the
desired goal.

4. Conclusion

For the foregoing reasons, the Court will grant the trustee's
motion to transfer as to (1) those cases against NECC or
any affiliated entity or individual pending in federal courts,
(2) those cases against NECC or any affiliated entity or
individual in the process of being removed from state court,
and (3) those cases pending in state courts in which any
party has asserted a claim (including a claim for contribution
or indemnity) against NECC or any affiliated entity or

individual. '' The Court will deny the trustee's motion as to
those cases pending in state courts in which a claim against
NECC or an affiliated entity or individual is possible, but
has not yet been asserted, without prejudice to its renewal.
The precise mechanics of effectuating the transfer of cases
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pursuant to this memorandum and order, including the form
of any further order that may be required, will be determined
at a later time.

D. Motions to Withdraw Reference

[9] Defendants Ameridose and GDC have filed motions
to withdraw the reference of certain personal injury and
wrongful death cases from the Bankruptcy Court to this
Court. All parties before this Court, except the plaintiffs in
those specific actions, support the motions to withdraw.

The relevant statute, 28 U.S.C. § 157(d), provides that “[t]he
district court may withdraw, in whole or in part, any case or
proceeding referred under this section ... on timely motion
of any party, for cause shown.” See United States v. Kaplan,
146 B.R. 500, 503 (D.Mass.1992) (motion is timely if made
as promptly as possible in light of the developments in the
bankruptcy proceeding or at the first reasonable opportunity).

Consolidation before this Court offers the same practical
benefits for these few isolated cases pending before the
Bankruptcy Court as it does for all of the other cases that
were the subject of the trustee's motion to transfer. However,
simply withdrawing the reference to the Bankruptcy Court
presents none of the complicated jurisdictional questions
discussed at length above. Instead, this Court undoubtedly has
related-to jurisdiction over these matters and the discretion
to withdraw the reference from the Bankruptcy Court upon
a showing of good cause. This Court finds that the benefits
of consolidation with the hundreds of other personal injury
and wrongful death cases currently before it constitutes the
requisite good cause for withdrawal.

Accordingly, the Court will withdraw the reference of all
adversary proceedings against NECC and affiliated entities
involving personal injury and wrongful death claims from the
Bankruptcy Court.

E. Motions to Remand in New Jersey Cases

[10] Plaintiffs in certain New Jersey actions that have been
consolidated before *276 this Court pursuant to the JPML's
transfer order have recently moved for their specific cases to
be remanded to New Jersey state courts.

As an initial matter, the Court finds that it has related-to
jurisdiction over these cases by nature of the fact that they all
name NECC and/or at least one NECC-affiliated entity as a

defendant. 12 For the reasons outlined above, the Court finds
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that “the outcome of th[ese] proceeding[s] could conceivably
have [an] effect on the [bankruptcy] estate.” In re G.S.F.
Corp., 938 F.2d 1467, 1475 (1st Cir.1991). Accordingly, the
Court will deny the motion to remand the New Jersey cases.

In the alternative, some parties have proposed that the
state-law claims against non-NECC-affiliated third-party
defendants be severed and remanded. At oral argument,
Ameridose endorsed this solution only as an alternative
to simply denying the motions to remand outright. In
the original motions to remand, the New Jersey plaintiffs
opposed severance. However, some plaintiffs, likely realizing
the futility of the motions to remand in light of NECC's
bankruptcy, have very recently taken the position that
severance is appropriate.

With regard to the issue of severance, Fed.R.Civ.P. 21
indeed gives the Court power to “sever any claim against a
party.” However, in light of the conflicted positions taken
by the various New Jersey plaintiffs, and the benefits of
consolidation, at least for pre-trial purposes, discussed above,
the Court does not find a compelling reason to exercise its
discretion and sever the claims against third-party defendants
in the New Jersey actions. Accordingly, to the extent that the
motions to remand seek severance as an alternative, they will
also be denied.

F. Motions to Remand Massachusetts Cases

Plaintiffs in three Massachusetts actions have moved for their
cases to be remanded to Massachusetts state courts. They
filed these motions prior to the bankruptcy of NECC and
the consolidation of cases before this Court in the MDL.
Accordingly, for substantially the same reasons noted above
with respect to the New Jersey cases, the Court will deny the
motions to remand.

G. Motions to Remand Virginia Cases
Plaintiffs in two Virginia actions have moved for their

cases to be remanded to Virginia state courts. 13 They filed
these motions prior to the consolidation of cases before this
Court in the MDL. Accordingly, for substantially the same
reasons articulated above with respect to the New Jersey
and Massachusetts cases, the Court will deny the motions to
remand.

H. Motion for Mandatory Abstention in Virginia Cases
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Plaintiffs in certain other Virginia actions that were the
subject of Judge Wilson's *277 decision in Wingate, 2013
WL 1951897, 2013 U.S. Dist. LEXIS 67358, filed a motion

for mandatory abstention pursuant to § 1334(c)(2). 14 For the
reasons set forth above, the Court finds that the mandatory
abstention provision of § 1334(c)(2) does not apply to these
cases, and therefore will deny the motion. However, to the
extent that these cases do not yet involve claims against
NECC or affiliated entities or individuals, the Court will
exercise its discretion to abstain from asserting jurisdiction
over them consistent with this memorandum and order.

IV. Conclusion
For the foregoing reasons:

(1)The Trustee's Motion to Transfer Personal Injury Tort and
Wrongful Death Cases is GRANTED as to (1) those cases
against NECC or any affiliated entity or individual pending in
federal courts, (2) those cases against NECC or any affiliated
entity or individual in the process of being removed from
state court, and (3) those cases pending in state courts in
which any party has asserted a claim (including a claim for
contribution or indemnity) against NECC or any affiliated
entity or individual. A list of the pending cases to which
this transfer order applies will be entered separately on the
docket. The motion is DENIED as to those cases pending in
state courts in which no claim against NECC or an affiliated
entity or individual has been asserted, without prejudice to its
renewal with as to those cases;

(2) Roanoke Gentry Locke Plaintiffs' Motion for

Mandatory Abstention is DENIED;

(3) Defendants' Motions to Withdraw the Reference in the
following cases are GRANTED:

Shaffer et al v. Cadden, 1:13—cv—10226-FDS

Schroder et al v. New England Compounding
Pharmacy, Inc., 1:13—cv—10227-FDS

Cary v. New England Compounding Pharmacy, Inc.,
1:13—cv—-10228-FDS

Adams v. Cadden, 1:13—cv—10229-FDS

(4) Plaintiffs' Motions to Remand in the following cases
are DENIED:
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Thompson v. New England Compounding Pharmacy,
Inc., 1:12—cv—12074-FDS

Armstrong v. New England Compounding Pharmacy,
Inc., 1:12—cv—12077-FDS

Guzman v. New England Compounding Pharmacy,
Inc., 1:12—cv—12208-FDS

Devilli, et al. v. Ameridose, LLC, et al., 1:13—cv—
11167-FDS

Marko v. New England Compounding Pharmacy,
Inc., et al., 1:13—cv—10404-FDS

Pennington v. New  England Compounding
Pharmacy, Inc., et al., 1:13—cv—10406-FDS

Hannah v. New England Compounding Pharmacy,

..., 496 B.R. 256 (2013)

Tolotti v. New England Compounding Pharmacy,
Inc., et al., 1:13—cv-10413-FDS

Tayvinsky v. New England Compounding Pharmacy,
Inc., et al., 1:13—cv—10414-FDS

Zavacki v. New England Compounding Pharmacy,
Inc., et al., 1:13—cv—10441-FDS

Letizia v. New England Compounding Pharmacy,
Inc., 1:13—cv—-10442-FDS

Gouldv. New England Compounding Pharmacy, Inc.,
1:13—cv—-10444-FDS

Tisa v. New England Compounding Pharmacy, Inc.,
etal., 1:13—cv—10446-FDS

Normand v. New England Compounding Pharmacy,

Inc., et al., 1:13-cv-10407-FDS Inc., et al., 1:13—cv—10447-FDS

Leaverton v. New England Compounding Pharmacy,

Radford v. New England Compounding Pharmacy,
Inc., et al., 1:13—cv—10408-FDS Y & P & 4

Inc., et al., 1:13—cv—10688-FDS

Jones v. New England Compounding Pharmacy, Inc.,

Rhodes v. New England Compounding Pharmacy,
etal, 1:13—cv—10409-FDS

Inc., 1:13—cv—10504-FDS

*278 Ramos v. New England Compounding

(5) The Court will issue separate orders in the dockets of the
Pharmacy, Inc., et al., 1:13—cv—10410-FDS

specific cases just referenced as to the motions affected

Rios v. New England Compounding Pharmacy, Inc., by this order.

etal., 1:13—cv-10411-FDS
So Ordered.

Rivera v. New England Compounding Pharmacy,
Inc., et al., 1:13—cv—10412-FDS

Footnotes

1

The individuals who have been named in cases before this Court due to their positions within NECC or affiliated entities include
Barry J. Cadden, Lisa Conigliaro Cadden, Gregory Conigliaro, Douglas Conigliaro, Carla Conigliaro, and Glenn A. Chin. As of the
date of this order, the following entities have been alleged to be affiliated with NECC in cases before this Court: Ameridose, LLC;
Medical Sales Management, Inc.; Alaunus Pharmaceutical, LLC; GDC Properties Management, LLC; and GDC Holdings, Inc.
Other state-court plaintiffs dismissed their claims against NECC after the bankruptcy filing.

Which court has jurisdiction over a case in which removal has not yet been perfected is not entirely settled. Pursuant to 28 U.S.C.
1446(d) removal is effected after the defendant takes three procedural steps: (1) filing a notice of removal in federal court, (2) filing
notice of removal in state court, and (3) giving prompt written notice to all adverse parties. See 14C CHARLES ALAN WRIGHT &
ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 3736 (4th ed. 2009). Some courts have held that after notice
has been filed with the federal court, but before notice has been filed with the state court, both courts retain concurrent jurisdiction
over the case until such notice is filed. Resolution Trust Corp. v. Nernberg, 3 F.3d 62, 69 (3d Cir.1993) (“The requirement of notice
to the state court is an important part of the removal process and has been held necessary to terminate the state court's jurisdiction.”)
(citing Stephens v. Portal Boat Co., 781 F.2d 481, 482 n. 1 (5th Cir.1986)).
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See, e.g., Opposition filed by Roanoke Area Lichtenstein Fishwick Intervenors (Virginia); Opposition filed by Tracy Maccoux
(Minnesota); Opposition filed by Chance Baker, Patrick Johnston, Ferman Wertz (Virginia); Opposition filed by Roanoke Gentry
Locke Plaintiffs (Virginia); Roanoke Gentry Locke Plaintiffs' Motion for Mandatory Abstention.

To be clear, transfer of the federal cases that are currently before the Court (whether filed here or transferred under the JPML) is
squarely addressed by § 157(b)(5). Section 157(b)(5) states that “personal injury tort and wrongful death claims” are to be tried by
a federal district court either in the district where the claim arose or the district where the bankruptcy case is pending, giving the
district court in the district where the bankruptcy case is pending discretion to choose between the two venue options. NECC filed
for bankruptcy in the District of Massachusetts, which gives this Court the discretion under § 157(b)(5) to determine the appropriate
venue for personal injury and wrongful death cases pending in the federal courts related to contaminated MPA manufactured and/
or sold by NECC or its affiliates.

The First Circuit, along with most other circuits, has adopted the standard set forth in Pacor, Inc. v. Higgins, 743 F.2d 984 (3d
Cir.1984). See, e.g., In Re Boston Reg'l, 410 F.3d at 105 (citing Pacor ); In re G.S.F. Corp., 938 F.2d at 1475 (same); In re Santa
Clara Cnty. Child Care Consortium, 223 B.R. 40, 45 n. 8 (1st Cir. BAP 1998) (collecting cases); see also Celotex Corp. v. Edwards,
514 U.S. 300,308 n. 6, 115 S.Ct. 1493, 131 L.Ed.2d 403 (“The First, Fourth, Fifth, Sixth, Eighth, Ninth, Tenth, and Eleventh Circuits
have adopted the Pacor test with little or no variation.”).

Another situation is when recovery under an action by a creditor against a third party could reduce the amount that the creditor can
claim from the estate directly. See, e.g., TD Bank, N.A. v. Sewall, 419 B.R. 103 (D.Me.2009); In re Baptist Foundation of Arizona,
2000 WL 35575676, at *1 (D.Ariz. June 30, 2000); In re Curran, 157 B.R. 500 (Bankr.D.Mass.1993). None of the cases that the
trustee seeks to have transferred to this Court present that situation.

The court in Twinlabs did not discuss the jurisdictional issues in any greater depth.

Certain Virginia state-court plaintiffs have likewise moved to compel the Court to abstain from transferring their specific cases
pursuant to § 1334(c)(2).

This provision has been read to establish five criteria that must be present to trigger mandatory abstention: (1) a timely motion
requesting abstention; (2) an essentially state-law cause of action; (3) a non-core proceeding—one that is only “related to” the
bankruptcy case; (4) a lack of federal jurisdiction absent the existence of the bankruptcy case; and (5) an ongoing state-court
proceeding that be timely adjudicated. In re Southmark Corp., 163 F.3d 925, 929 n. 2 (5th Cir.1999). There is some dispute as to
whether the state-court proceeding must have already been commenced at the time of the bankruptcy filing for mandatory abstention
to apply. Compare In re Container Transport, Inc., 86 B.R. 804, 805 (E.D.Pa.1988) (“Consistent with all known authority and our
proclivity to exercise our jurisdiction over matters related to our bankruptcy cases to expedite their disposition, we hold that the
presence of a state court action is a necessary condition to invoke 28 U.S.C. § 1334(c)(2).”) with Langston Law Firm v. Mississippi,
410 B.R. 150, 155 (S.D.N.Y.2008) (“The language of § 1334(c)(2)—that an ‘action is commenced ... in a State forum’—does not on
its face require the commencement of the state action prior to the bankruptcy action.”).

The Court assumes, without deciding, that a claim for contribution or indemnity filed in the bankruptcy action would render the
underlying state-court action subject to this Court's jurisdiction.

Most of these motions to remand were filed prior to NECC's bankruptcy, and consequently much of the argument against federal
jurisdiction was based on the lack of complete diversity between the parties. However, related-to jurisdiction now provides an
alternative basis for subject-matter jurisdiction. Indeed, it does not appear from the briefing on these motions that any plaintiff has
challenged the Court's § 1334 jurisdiction.

The cases originating in Virginia that have been removed to this court in which the plaintiffs have filed motions to remand are Radford
v. New England Compounding Pharmacy, Inc., et al., 1:13—cv—10688—FDS, and Rhodes v. New England Compounding Pharmacy,
Inc., 1:13—cv—10504-FDS.

This motion was filed in Erkan v. New England Compounding Pharmacy, Inc. et al., 1:12—cv—12052-FDS and is referred to by the
parties and herein as “Roanoke Gentry Locke Plaintiffs' Motion for Mandatory Abstention.”

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.

WMext






Execution Copy

THIS MANAGEMENT AGREEMENT IS SUBJECT TO, AND ALL PAYMENTS
HEREUNDER ARE SUBORDINATED PURSUANT TO, THE MANAGEMENT FEE
SUBORDINATION AGREEMENT, DATED AS OF JANUARY 8, 2003, AMONG
LASALLE BANK NATIONAL ASSOCIATION, AS AGENT FOR ITSELF AND THE
OTHER SENIOR CREDITORS (AS DEFINED THEREIN), AND RAIL WORLD, INC,,
AND THE MANAGEMENT FEE SUBORDINATION AGREEMENT, DATED AS OF
JANUARY 8, 2003, AMONG RAIL WORLD, INC. AND THE SENIOR
SUBORDINATED CREDITORS NAMED THEREIN.

MANAGEMENT AGREEMENT

This Management Agreement (this “Agreement”) is made and entered into as of the 8th
day of January, 2003, by and among Montreal, Maine & Atlantic Railway, Ltd., a Delaware
corporation (“MMA’"), Montreal, Maine & Atlantic Canada Co., a Nova Scotia unlimited liability
company (“MMAC”), MM&A Rolling Stock Corporation, a Delaware corporation (“MMARS”),
and LMS Acquisition Corporation, a Delaware corporation (“LMS” and, together with MMA,
MMAC and MMARS, the “Companies”), and Rail World, Inc., an Illinois corporation
(“Manager™).

WHEREAS, the Companies are acquiring and plan to own and operate certain railroad
assets in Canada, Maine and Vermont (the “Railroads™);

WHEREAS, Manager and its employees have experience and expertise in the management
and operation of railroads, and the Companies wish to obtain the benefits of such experience and
expertise in connection with the ownership and operation of the Railroads;

Now, THEREFORE, in consideration of the foregoing recitals and the mutual promises
hereinafter set forth, the parties hereto agree as follows:

SECTION 1.  Provision of Management Services. Manager shall provide to the
Companies the following services (the “Services™):

(a) Interim Services. The “Interim Period” shall mean the period
beginning on the date hereof and ending on the date that the Companies specify to Manager, on
at least 10 days prior written notice, that they have fully implemented their business plan,
appointed appropriate officers, and achieved stable operations. During the Interim Period,
Manager shall be responsible for the day-to-day management and operation of the business and
affairs of the Companies, in each case under the overall direction and oversight of the officers
and board of directors of the respective Company (“Interim Services”). During the Interim
Period, personnel of Manager shall spend a minimum of 200 hours per month working on
matters relating to the Companies, of which (i) Edward A. Burkhardt shall contribute a minimum
of 40 hours per month and (ii) Mark A. Rosner shall contribute a minimum of 100 hours per
month. During the Interim Period, the Companies shall use commercially reasonable efforts to
promptly achieve, and Manager shall work with the Companies to assist them in, the recruitment
and appointment of officers, the recruitment and hiring of employees, and the establishment of
infrastructure, systems, policies, and other capabilities needed for the direct performance by the
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to induce any employee of the Companies to leave the employ of the Companies, or in any way
interfere with the relationship between the Companies and any employee thereof, (i1) hire any
person who was an employee of the Companies at any time during the preceding three months,
or (iii) induce or attempt to induce any customer, supplier, licensee, licensor, franchisee or other
business relation of the Companies to cease doing business with the Companies, or in any way
interfere with the relationship between any such customer, supplier, licensee or business relation
and the Companies.

() Enforceability. If, at the time of enforcement of Section 7(a) or
7(b), a court shall hold that the duration, scope or area restrictions stated herein are unreasonable
under circumstances then existing, the parties agree that the maximum duration, scope or area
reasonable under such circumstances shall be substituted for the stated duration, scope or area
and that the court shall be allowed to revise the restrictions contained herein to cover the
maximum period, scope and area permitted by law. Manager acknowledges that (i) the
restrictions contained in Sections 7(a) and 7(b) are reasonable, (i1) it has reviewed the provisions
of this Agreement with its legal counsel and (iii) its undertakings pursuant to Sections 7(a) and
7(b) are a material inducement to the Stockholders entering into and performing their obligations
under that certain Subscription Agreement, dated as of the date hereof, among Parent and the
Stockholders.

(d)  Specific Performance. In the event of the breach or a threatened
breach by Manager of any of the provisions of Section 7(a) or 7(b), the Company or any of its
stockholders, as applicable, would suffer irreparable harm, and in addition and supplementary to
other rights and remedies existing in its favor, the Company or any of its stockholders, as
applicable, shall be entitled to specific performance and/or injunctive or other equitable relief
from a court of competent jurisdiction in order to enforce or prevent any violations of the
provisions hereof (without posting a bond or other security). In addition, in the event of an
alleged breach or violation by Manager of Section 7(a) or 7(b), the period during which Manager
is subject to such covenants shall be tolled beyond the period set forth in Section 7(a) or 7(b), as
applicable, until such breach or violation has been duly cured.

(e) Definition of Affiliate. For purposes of this Section 7, the term
“dAffiliate” means any other person or entity controlling, controlled by or under common control
with Manager, where “control” means the possession, directly or indirectly, of the power to
direct the management and policies of Manager whether through the ownership of voting
securities, contract or otherwise.

SECTION 8.  Limitation of Liability; Indemnification. Manager shall not be liable to
the Companies by reason of its performance of its duties under in this Agreement except to the
extent that, in such performance, Manager is grossly negligent, engages in willful misconduct, or
acts in bad faith. The Companies shall jointly and severally indemnify and hold Manager
harmless from and against any loss, liability or damage (including, without limitation, attorneys’
fees and legal costs) that may result from Manager’s performance of its duties under this
Agreement or its relationship with the Companies under this Agreement, except to the extent that
such loss, liability or damage arises out of the gross negligence, willful misconduct or bad faith
of Manager. In the event of any claim, suit or action for which indemnification may be sought
under this Section 8, Manager shall give the Companies written notice of such claim, suit or






action within 10 days of Manager becoming aware of such claim, suit or action; provided,
however, that failure to give such notice shall not affect Manager’s right to such indemnification
except to the extent that the Companies are prejudiced by such failure. The Companies shall
have the right to assume the defense of any such claim, suit or action; provided, however, that
the Companies shall not compromise or settle any such claim, suit or action without the prior
written consent of Manager, which consent shall not be unreasonably withheld or delayed.

SECTION 9.  Governing Law. This Agreement shall be governed in all respects by
the laws of the State of New York as such laws are applied to agreements between New York
residents entered into and performed entirely in the State of New York, without regard to the
conflict of laws provisions thereof.

SECTION 10. Successors and Assigns. The provisions hereof shall inure to the benefit
of, and be binding upon, the successors, assigns, heirs, executors and administrators of the
parties hereto, provided. however, that no party may assign all or any portion of its rights or
obligations hereunder without the prior wntten consent of the other parties hereto. Nothing in
this Agreement, express or implied, is intended to confer upon any party other than the parties to
this Agreement or their respective successors and assigns any rights, remedies, obligations or
liabilities.

SECTION 11. Severability. In case any provision of this Agreement shall be invalid,
illegal or unenforceable, the validity, legality and enforceability of the remaining provisions shall
not in any way be affected or impaired thereby; provided, however, that no such severability
shall be effective if it materially and adversely affects the economic benefit of this Agreement to
any party.

SECTION 12. Amendment. This Agreement may be amended or modified only with
the written consent of the Companies and Manager. The failure of a party to insist upon strict
adherence to any term of this Agreement on any occasion shall not be considered a waiver or
deprive that party of the right thereafter to insist upon strict adherence to that term or any other
term of this Agreement.

SECTION 13. Termination. This Agreement may be terminated in the following
manner:

(a) Upon the mutual written consent of the Companies and Manager;

(b) By the Companies on at least 30 days’ prior written notice, with
the approval of a majority of the members of the board of directors of Parent, excluding (for
purposes of calculating such majority) any members of such board who are designated for
election to such board by Earlston Associates Limited Partnership or are officers, directors or
employees of Manager, if, for any consecutive two-year period, the EBITDA of Parent and its
subsidiaries on a consolidated basis, as determined in a manner consistent with the manner
applied in the Parent’s Base Case Budget attached as Exhibit A hereto, is less than 75% of the
Base Case EBITDA as set forth in such Base Case Budget;





IN WITNESS WHEREOF, the parties hereto have executed this Management Agreement as
of the date first set forth above.

Companies:

MONTREAL, MARNE & ATLANTIC RAILWAY, LTD.

" By: % @ re—

’ Mark A. Rosner
Vice President

MONTREAL, MAINE & ATLANTIC CANADA Co.

, By, AN S

‘ Mark A. Rosner
Vice President

MM&A ROLLING STOCK CORPORATION

N A G2

Mark A. Rosner
Vice President

LMS ACQUISITION CORPORATION

’ By: %% Oe/i\ |

Mark A. Rosner
Vice President

' RATML WORLD, INC.

By;é kst e I

Edward A. Burkhardt
-~ President and CEO
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Common or interested directors may be counted in determining the presence of a quorum -

~ at a meeting of the board of directors or of a committee which authorized the contract or
transaction.

ARTICLE IX

INDEMNITY

This corporation shall, to the fullest extent permitted by Section 145 of the General
Corporation Law of the State of Delaware, as amended from time to time, indemnify each person
who was or is a party or is threatened to be made a party to any threatened, pending or completed
action, suit or proceeding, whether civil, criminal, administrative or investigative, by reason of
the fact that he is or was, or has agreed to become, a director or officer of this corporation, or is
" or was serving, or has agreed to serve, at the request of this corporation, as a director, officer or

trustee of, or in a similar capacity with, another corporation, partnership, joint venture, trust or

other enterprise (including any employee benefit plan) (all such persons being referred to

hereafter as an “/ndemnitee”), or by reason of any action alleged to have been taken or omitted in

such capacity, against all expenses (including attorneys’ fees), judgments, fines and amounts

paid in settlement actually and reasonably incurred by or or behalf of an Indemmitee in
" connection with such action, suit or proceeding and any appeal theréfrom.

If a determination by the corporation that the director or officer is entitled to
indemnification pursuant to this Article Ninth is required, and the corporation fails to respond
within sixty days to a written request for indemnity, the corporation shall be deemed to have
approved the request. If the corporation denles a written request for indemnitication or
~ advancing of expenses, in whole or in part, or if payment in full pursuant to such request is not
made within 30 days, the right to indemnification or advances as granted by this Article Ninth
. shall be enforceable by the director or officer in any court of competent jurisdiction. Such
person’s costs and expenses incurred in connect1011 with successfully establishing his or her right
to indemnificafion, in whole or in part, in"any such action shall also be indemnified by the
corporation. It shall be a defense to any such action (other than an action brought to enforce a
claim for expenses incurred in defending any proceeding in advance of its final disposition where
the required undertaking, if any, has been tendered to the corporation) that the claimant has not
met the standards of conduct which make it permissible under the General Corporation Law of
the State of Delaware for the corporation to indemnify the claimant for the amount claimed, but
the burden of such defense shall be on the corporation, Neither the failure of the corporation
(including its board of directors, independent legai counsel, or its stockholders) to have made a
determination prior to the commencement of such action that indemnification of the claimant is
proper in the circumstances because he or she has met the applicable standard of conduct set
forth in the General Corporation Law of the State of Delaware nor an actual determination by
the corporation (including its board of directors, independent legal counsel, or its stockholders)
that the claimant has not met such applicable standard of conduct, shall be a defense to the action
or create a presumption that the claimant has not met the applicable standard of conduct.

The Indemnitee shall notify this corporation in writing as soon as practicable of any

action, suit, proceeding or investigation involving him for which indemnity will or could be
sought. With respect to any action, suit, proceeding or investigation of which this corporation is
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so notified, this corporation will be entitled to participate therein at its own expense and/or to

assume the defense thereof at its own expense, with legal counsel reasonably acceptable to the
Indemnitee.

In the event that this corporation does not assume the defense of any action, suit,
proceeding or investigation of which this corporation receives notice under this Article Ninth,
this corporation shall pay in advance of the final disposition of such matter any expenses
(including attorneys’ fees) incurred by an Indemnitee in defending a civil or criminal action, suit,
proceeding or investigation or any appeal therefrom; provided, however, that the payment of
such expenses incurred by an Indemnitee in advance of the final disposition of such matter shall
be made only upon receipt of an undertaking by or on behalf of the Indemnitee to repay all
amounts so advanced in the event that it shall ultimately be determined that the Indemnitee is not
entitled to be indemnified by this corporation as authorized in this Article Ninth, which
undertaking shall be accepted without reference to the financial ability of the Indemnitee to make
such repayment; and provided, further, that no such advancement of expenses shall be made if
the Board of Directors determines that (a) the Indemnitee: did not act in good faith and in a
manner he reasonably believed to be in, or'not opposed to, the best interests of this corporation,

or (b) with respect to any criminal action or proceedmg, the Indemnitee had reasonable cause to
believe his conduct was unlawful.

This corporation shall not indemnify an Indemnitee secking indemnification in
connection with a proceeding (or part thereof) initiated by such Indemnitee unless the initiation
thereof was approved by the Board of Directors of this corporation. In addition, this corporation
shall not indemnify an Indemnitee to the extent such Indemnitee is reimbursed from the proceeds
of insurance, and in the event this corporation makes any indemnification payments to an
Indemnitee and such Indemnitee is subsequently reimbursed from the proceeds of insurance,
suck Indemnitee shall promptly refund such mdemmﬁcatlon payments to this corporation to the

- extent of such insurance reimbursement.

All determinations hereunder as to the entitlement of an Indemnitee to indemnification or
advancement of expenses shall be made in each instance by (a) a majority vote of the directors of
this corporation consisting of persons who are not at that time parties to the action, suit or
proceeding in question (“‘disinterested directors’™), whether or not a quorum, (b) a majority vote
of a quorum of the outstanding shares of stock of all classes entitled to vote for directors, voting
as a single class, which quorum shall consist of stockholders who are not at that time parties to
the action, suit or proceeding in question, (¢) independent legal counsel {who may, to the extent

permitted by law, be regular legal counsel to this corporatlon) or (d)a court of competent
Jurlsdlctlon :

The indemnification rights pr0v1ded in this Article Ninth (a)shall not be deemed
exclusive of any other nights to which an Indemnitee may be entitled under any law, agreement
or vote of stockholders or disinterested directors or othenwise, and (b) shall inure to the benefit of
the heirs, executors and administrators of the Indemmitees. This corporation may, to the extent
authorized from time to time by its Board of Directors, grant indemnification rights to other
employees or agents of this corporation or other persons serving this corporation and such rights
may be equivalent to, or greater or less than, those set forth in this Article Ninth.
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For purposes of this Article Ninth, references to “the corporation” shall include, in
addition to the resulting corporation, any constituent corporation {including any constituent of a
constituent) absorbed in a consolidation or merger which, if its separate existence had continued,
would have had power and authority to indemnify its directors, officers, and employees or -
agents, so that any person who is or was a director, officer, emplovee or agent of such constituent
corporation, or is or was serving at the request of such constituent ¢orporation as a director,
officer, employee or agent of another corporation, partnership, joint venture, trust or other
enterprise shall stand in the same position under this Article Ninth with respect to the resulting

or surviving corporation as he or she would have with respect to such constituent corporation if
its separate existence had continued.

The corporation may purchase and maintain insurance on its own behalf and on behalf of
any person who is or was a director, officer, employee, fiduciary, or agent of the corporation or
was serving at the request of the corporation as a director, officer, employee or agent of another
corporation, partnership, joint venture, trust or other enterprise against any liability asserted
against him or her and incurred by him or her in any such capacity, whether or not the

corporation would have the power to indemnify such person against such liability under this
Article Ninth.

The provisions of this Article Ninth shall be deemed to be a contract right between the
corporation and each director or officer who serves in any such capacity at any time while this
Article Ninth and the relevant provisions of the General Corporation Law of the State of
Delaware or other applicable law are in cffect, and any repeal or modification of this Article

Ninth or any such. law shall not affect any rights or obligations then existing with respect to any
state of facts or proceeding then existing.

ARTICLEX -

AMENDMENT

 These bylaws may be altered or repealed, subject to any provisions which might pertain
in the certificate of incorporation of this corporation, by majority vote of the stock outstanding at
the annual meeting or at any special meeting of stockholders (or pursuant to the terms of Section
2.10) or by resolution adopted by a majority vote of the board of directors at any regular or
special meeting of the board of directors.
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DENTONS Include Name Include Email

Include Title D Include Direct Dial I

Dentons US LLP

233 South Wacker Drive
Suite 7800

Chicago, IL 60606-6404 USA

T +1312876 8000
F +1312876 7934

February 6, 2014

BY ELECTRONIC FILING

Hon. Nancy Torresen

Edward T. Gignoux United States Courthouse
156 Federal Street

Portland, Maine 04101

Re: In re Montreal, Maine & Atlantic Railway, Ltd.,
Case No. 1:13-mc-00184-NT

Dear Judge Torresen:

We represent Rail World, Inc., Rail World Locomotive Leasing LLC and Edward Burkhardt, who are
defendants in the wrongful death actions arising from the Lac Mégantic rail accident now pending in
lllinois courts. In the hearing last Friday, January 31, regarding the motions to transfer those cases to this
Court, the Court inquired as to what provisions of the XL insurance policies issued to Montreal, Maine and
Atlantic Railway Ltd. ("U.S. Policy") and Montreal, Maine and Atlantic Canada Co. ("Canadian Policy")
provided coverage for our clients. During the hearing, | informed the Court of some, but not all of the
relevant provisions of those policies. Now that the actual policies have been filed with the Court (Doc. 86-
1), for the Court's convenience here is a list of the provisions of those policies that provide coverage for
our clients, with citations to the policy copies filed with the Court:

Rail World, Inc.

Rail World, Inc. is listed as a "Named Insured" in Endorsement #001 of the U.S. Policy (Doc. 86-1 at 67)
and in Endorsement #004 of the Canadian Policy (Doc. 86-1 at 9).

Rail World Locomotive Leasing LLC

Rail World Locomotive Leasing LLC is listed as an "Additional Insured" in Endorsement #003 of the U.S.
Policy (Doc. 86-1 at 93) and in Endorsement #006 of the Canadian Policy (Doc. 86-1 at 33).
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Hon. Nancy Torresen
February 6, 2014
Page 2

Edward Burkhardt

At the time of the Lac Mégantic accident, Mr. Burkhardt was a director and an officer of Montreal, Maine
and Atlantic Railway, Ltd., Montreal, Maine and Atlantic Canada Co. and Rail World, Inc. See Doc. 51-2
at 3, 4. Those three entities are listed as "Named Insured(s)" under the policies. (Endorsement #001 of
the U.S. Policy (Doc. 86-1 at 67); Endorsement #004 of the Canadian Policy (Doc. 86-1 at 9)). Both
policies provide that they cover directors and officers of any "Named Insured". (U.S. Policy Section IV
(20)(F) (Doc. 86-1 at 86); Canadian Policy Section IV (20)(F) (Doc. 86-1 at 29).

Very truly yours,

/s/ Alan S. Gilbert

Alan S. Gilbert

ASG/jet/81858207

cc: Counsel of Record (via ECF System)
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MAINE

X
Inre
MONTREAL, MAINE & ATLANTIC :
RAILWAY, LTD. : Case No. 1:13-MC-00184-NT
Debtor. i
X

CIT GROUP INC.”S REPLY MEMORANDUM IN FURTHER SUPPORT OF THE
MOTIONS TO TRANSFER PURSUANT TO 28 U.S.C. §§ 157(b)(5) AND 1334

The Wrongful Death Claimants’ Response to the Motions to Transfer the Illinois Actions
Pursuant to 28 U.S.C. § 157(b)(5) [D.I. 43] (“Plaintiffs’ Response”) distorts controlling case law,
makes premature assumptions about the value of the estate of Montreal Maine & Atlantic
Railway, Ltd. (“MMA” or “the Debtor”), and exposes Plaintiffs’ blatant forum shopping. The 18
wrongful death lawsuits currently pending in the Northern District of Illinois (the “Wrongful
Death Cases”) are “related to” MMA’s bankruptcy case and should be transferred to this Court
consistent with the underlying purposes and explicit language of 28 U.S.C. § 157(b)(5).

ARGUMENT

Plaintiffs’ efforts to deny that contractual indemnification rights and shared insurance
establish “related to” jurisdiction are unavailing, as: (1) controlling case law clearly dictates
otherwise; (2) CIT can establish that contractual indemnification rights and shared insurance do
exist here; and (3) speculation as to the value of the Debtor’s estate is inappropriate.
Additionally, Plaintiffs’ Response reveals an unabashed effort to forum shop, with no
consideration of the forum’s choice of law analysis. This transparently self-serving and legally

incorrect argument should not be allowed to defeat a clear Congressional intent to transfer and
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centralize cases just like these. Not only is such a transfer explicitly contemplated by 157(b)(5),
but it would not, as Plaintiffs allege, operate to “seize control of the Illinois Actions from the
Illinois Northern District [Court],” which has openly sanctioned such a process by deferring
ruling on the pending remand motions until this Court has the opportunity to decide the Motions
to Transfer. See Notice of Minute Entry, dated November 20, 2013, attached as Exhibit A to the
Affidavit of Diane P. Sullivan.

I “Related to” Jurisdiction Exists Because CIT Has a Contractual Right to
Indemnification from the Debtor and Shares Insurance with the Debtor.

Courts have consistently and uniformly held that a contractual right to indemnification
gives rise to “related to” jurisdiction. See, e.g., Philippe v. Shape, Inc., 103 B.R. 355, 358 (D.
Me. 1989) (finding “related to” jurisdiction where nondebtor defendants had a right to
indemnification, contained in the debtor’s bylaws, that was not subject to any conditions
precedent); see also NYCERS v. Ebbers (In re WorldCom, Inc. Secs. Litig.), 293 B.R. 308, 321
(5.D.N.Y. 2003) (holding that contractual rights to indemnification give rise to “related to”
jurisdiction). CIT, like other Defendants, has a contractual right to indemnification from MMA.
See “Master Net Locomotive Lease™” and accompanying “Schedule No. 1,” dated March 18,
2013, attached as Exhibit B to the Affidavit of Diane P. Sullivan, at 12-13.

In the face of this critical fact, Plaintiffs” Response employs a distorted reading of Pacor,
Inc. v. Higgins to arrive at the conclusion that contractual rights of indemnity cannot give rise to
“related to” jurisdiction. See Plaintiffs’ Response at 11. However, the Third Circuit’s finding
that “related to” jurisdiction did not exist in Pacor was based, in part, on the fact that the
nondebtor defendant was neither a “contractual guai’antor” nor a party to an agreement where
the debtor “agreed to indemnify” the nondebtor. Pacor, Inc. v. Higgins, 743 F.2d 984, 995 (3d

Cir. 1984) (emphasis added). Plainly, as recognized by the Fourth Circuit, contractual rights of
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the choice of law analysis the forum must undertake. In short, while strenuously attempting to
deny the existence of “related to” jurisdiction and proceed with their claims in Illinois, Plaintiffs
ignore a critical choice of law analysis that will determine what law applies, regardless of where
the Wrongful Death Cases are ultimately venued.

CONCLUSION

“Related to” jurisdiction exists here, where CIT, like other Defendants, shares insurance
with and has contractual rights to indemnity from MMA. Neither sheer speculation about the
future value of the Debtor’s estate, nor Plaintiffs’ ill-conceived attempts to avail themselves of
Hlinois substantive law should operate to defeat the underlying purposes and explicit language of
28 U.S.C. § 157(b)(5). Rather, the Wrongful Death Cases should be transferred to this Court to
be centrally administered in Maine with MMA’s bankruptcy case.

Dated: December 2, 2013 Respectfully Submitted,

/s/ Edward S. MacColl

Edward S. MacColl

THOMPSON, BULL, FUREY, BASS &
MACCOLL

120 Exchange Street

P.O. Box 447

Portland, ME 04112

Phone: (207) 774 7600

Facsimile: (207) 772 1039

Email: emaccoll@thomport.com

and

Diane Sullivan

WEIL GOTSHAL &MANGES LLP
301 Carnegie Center

Suite 303

Princeton, NJ 08540-6589

Phone: (609) 986 1100

Facsimile: (609) 986 1199

Email: diane.sullivan@weil.com

Attorneys for
CIT Group Inc.
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CERTIFICATE OF SERVICE

I, Edward S. MacColl, of Thompson, Bull, Furey, Bass & MacColl, hereby certify that on
December 2, 2013, I electronically filed CIT’s Reply Memorandum in Further Sﬁpport of the
Motions to Transfer Pursuant to 28 U.S.C. §§ 157(b)(5) and 1334, as well as the Affidavit of
Diane P. Sullivan in support of the same, with the Clerk of the Court using the CM/ECF system
which will send notification of such filing to the attorneys/parties of record who have registered

as CM/ECF participants.

Dated: December 2, 2013
/s/ Edward. S. MacColl
Edward S. MacColl
THOMPSON, BULL, FUREY, BASS &
MACCOLL
120 Exchange Street
P.O. Box 447
Portland, ME 04112
Phone: (207) 774 7600
Facsimile: (207) 772 1039
Email: emaccoll@thomport.com
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MAINE

X
Inre
MONTREAL, MAINE & ATLANTIC :
RAILWAY, LTD. : Case No. 1:13-MC-00184-NT
Debtor.
sx

AFFIDAVIT IN SUPPORT OF CIT GROUP INC.’S REPLY MEMORANDUM
IN FURTHER SUPPORT OF THE MOTIONS TO TRANSFER

I, Diane P. Sullivan, do hereby affirm under penalties of perjury:

1. Tam a partner with the law firm of Weil, Gotshal & Manges LLP, counsel for CIT Group
Inc. 1am admitted to practice in New Jersey and the District of Columbia and have been

admitted to practice before this Court pro hac vice.

2. Isubmit this affidavit in support of CIT Group Inc.’s Reply Memorandum in Further
Support of the Motions to Transfer Pursuant to 28 U.S.C. §§ 157 (b)(5) and 1334, based

on my personal knowledge of the facts set forth herein.

3. Attached as Exhibit A is a true and correct copy of the “Notification of Docket Entry”

entered by Judge Bucklo on November 20, 2013 in the Northern District of Illinois.

4. Attached as Exhibit B is a true and correct copy of the “Master Net Locomotive Lease”
between The CIT Group/Equipment Financing, Inc. and Montreal, Maine & Atlantic

Railway, as well as the accompanying “Schedule No. 1,” dated March 18, 2013.
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5. Attached as Exhibit C is a true and correct copy of Montreal, Maine & Atlantic Railway,
Ltd.’s “Certificate of Insurance,” dated April 2, 2013, naming The CIT Group/Equipment

Financing Inc. and its affiliates and subsidiaries as additional insureds.

I affirm, under penalty of perjury, that the foregoing is true and correct.

Dated: December 2, 2013

Diane P. Sullivan

WEIL GOTSHAL &MANGES LLP
301 Carnegie Center

Suite 303

Princeton, NJ 08540-6589

Phone: (609) 986 1100

Facsimile: (609) 986 1199

Email: diane.sullivan@weil.com

Attorney for
CIT Group Inc.
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UNITED STATES DISTRICT COURT :
FOR THE Northern District of Illinois — CM/ECF LIVE, Ver 5.1.1
Eastern Division

Annick Roy
Plaintiff,
V. Case No.: 1:13—cv—06192
Honorable Elaine E. Bucklo
Western Petroleum Company, et al.
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Wednesday, November 20, 2013:

MINUTE entry before the Honorable Elaine E. Bucklo: Various defendants, as
well as the trustee in a bankruptcy in federal court in Maine, have asked that this Court
defer ruling on plaintiffs' motions to remand until after the district court in Maine rules on
motions to transfer these cases to that Court. I need not, and specifically do not, rule on
the trustee's motion to intervene since that issue depends upon whether the cases before
me are found to be "related to" the bankruptcy in Maine. Under 28 U.S.C. sec. 157(b)(5),
the district court in Maine is charged with determining whether various cases, including
this one, are "related to a case under title 11" as defendants and the trustee argue. Given
the specific mandate of the statute, it is appropriate to stay the rulings in this case [SO—1]
until after the ruling of the district court in Maine. Mailed notice (jdh)

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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MASTER NET LOCOMOTIVE LEASE

THIS MASTER NET LOCOMOTIVE LEASE (“Master Lease”) is made as of
b 4 /c? , 2013 between THE CIT GROUP/EQUIPMENT FINANCING, INC., a
Delaware corporation with a place of business at 30 South Wacker Drive, Suite 2900, Chicago,
Itlinois 60606 (“Lessor”) and MONTREAL , MAINE & ATLANTIC RAILWAY, a Delaware
company, with a place of business at 15 Iron Road, Herman, Maine 04401-9621 (“Lessee™).

1. SCOPE OF AGREEMENT.

A. Agreement to Lease. Subject to the terms and conditions of this Master Lease, Lessee
agrees to lease from Lessor, and Lessor agrees to lease to Lessee, the locomotives (collectively,
the “Units” and, individually, a “Unit”) described in each Schedule executed and delivered
pursuant hereto by Lessor and Lessee from time to time in their discretion.

B. Schedules Control. Each Schedule shall incorporate therein all of the terms and
conditions of this Master Lease to the same extent as if the provisions hereof were set forth in full
therein and shall constitute an agreement separate and distinct from this Master Lease and all
other Schedules. In the event of a conflict between the provisions of this Master Lease and the
provisions of a Schedule, the provisions of the Schedule shall prevail. The term “Lease” when
used herein shall mean a Schedule and solely to the extent incorporated therein by reference, this

Master Lease.,

C. Definitions. All capitalized terms which are not defined herein are defined in Rider A
attached hereto and made a part hereof.

2. TERM.

A. Term of Master Lease. The'term of this Master Lease shall commence upon the date
of execution and continue until one of the parties gives the other party prior written notice of
termination. Upon the giving of the prior written notice, the term shall terminate on the later of
(i) one month after the prior written notice was given, or (ii) the expiration or earlier termination
of all Schedules as set forth on the applicable Schedule and entered into by Lessor and Lessee

pursuant to this Master Lease,

B. Term of Schedules. The term of each Lease shall commence on the date set forth ag
the “Commencement Date” in the applicable Schedule and shall continue for the term set forth

therein (the “Lease Term”).

C. Conditions Precedent to Execution of a Schedule by Lessor. As a condition precedent
to Lessor executing and delivering any Schedule or delivering any Units: (i) the representations
and warranties made herein shall be true and correct as at the applicable Commencement Date as
though given by Lessee on such date; and (ii) no Event of Default shall have occurred and be
continuing and Lessee shall not be otherwise in default of its obligations under this Master Lease

or any Lease.

MOMAOSLMASTERCU v2
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3. DELIVERY AND ACCEPTANCE.

A. Delivery. Lessor shall deliver the Units to Lessee at a location and on such terms and
conditions as Lessor and Lessee may mutually agree in writing as set forth on the applicable
Schedule (“Delivery Location”).

B. Inspection and Acceptance. Lessee, at its expense, shall have the right to inspect and
accept or reject the Units delivered pursuant to a Lease in accordance with the terms of the
applicable Lease. Delivery and acceptance of the Units by Lessee shall be evidenced by either (i)
a “Certificate of Acceptance” in the form set forth in Exhibit 1 attached hereto, the execution of
which by Lessee shall constitute conclusive evidence of delivery and acceptance of the Units
therein identified or (ii) such written form or manner that the parties may from time to time
mutually agree, provided however, unless otherwise provided in a Schedule, Lessee shall be
deemed to have accepted a Unit if within 24 hours of taking delivery of such Unit upon
completion of its manufacture at the manufacturer’s factory, or within 72 hours of taking delivery
of such Unit in any other situation, Lessee does not either execute a Certificate of Acceptance or
notify Lessor that it has rejected such Unit because it was not delivered in the condition required
by the Lease. Lessee agrees to be responsible for any transportation costs associated with moving
the accepted Units from the Delivery Location. If a Unit is rejected by Lessee, Lessee shall at the
time of such rejection, provide Lessor with a written list of defects causing such rejection, and
Lessor shall have the right but not the obligation to repair such defects and redeliver such Unit to

Lessee.

4. RENT.

A. Rent Payable. Lessee shall pay rent to Lessor for each Unit in the amount and on the
dates (each a “Rent Payment Date”) set forth on each Schedule at such place as Lessor may
designate to Lessee. Lessor shall forward an invoice to Lessee ten (10) business days prior to
each Rent Payment Date setting forth therein the amount of rent then due; provided, however, that
such invoice shall be provided for Lessee’s convenience only and the failure of Lessor to forward
an invoice to Lessee and any error or incompleteness in such invoice shall in no way affect
Lessee’s obligation to pay all rent when due in accordance with the terms of the applicable Lease.
Each rent or other payment made by Lessee hereunder shall be final and Lessee shall not seek to
recover all or any part of such payment from Lessor for any reason whatsoever. As to each Unit,
rent shall commence as provided in the applicable Schedule.

B. Supplemental Payments In addition to rent, Lessee agrees to pay to Lessor, or to
whomsoever shall be entitled thereto, as additional payment obligations any and all amounts,
liabilities and obligations (other than rent) that Lessee is obliged to pay under a Lease promptly as
same shall become due and owing or, where no due date is specified, promptly after demand by
the person entitled thereto (a “Supplemental Payment Date”).

C. Overdue Payments. If Lessee has failed to pay rent or any other amounts payable
hereunder when due and such failure continues for a period of longer than fifteen (15) days,
Lessee shall pay Lessor, as additional rent, interest on such unpaid sum from its due date to the
date of payment by Lessee at a rate equal to one percent (1.00%) per month (twelve percent

MOMAOGLMASTERCU
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(12%) per annum) or the highest amount as may be permitted by applicable law, whichever is
less.

D. Holdover Rent. Notwithstanding the termination or expiration of any Lease Term,
until each Unit covered by such Schedule is returned to, and accepted by Lessor, Lessee shall
continue to pay rent for each such Unit and other payments relating to each such Unit and to
comply with all other payment, maintenance, storage and other obligations under the applicable
Lease as though such expiration or other termination had not occurred unless such termination
occurs as a result of an Event of Loss. If thirty (30) days after the applicable Expiration Date,
Lessee has not returned any Unit, Lessor may charge, and Lessee shall pay Lessor upon demand,
rent equal to one-hundred fifty percent (150%) of the rent in effect immediately prior to
expiration or termination of the Lease Term of such Unit or the highest amount as may be
permitted by applicable law, whichever is less, which rent the parties agree includes a genuine
pre-estimate of damages of Lessor as a result thereof and not a penalty. Such increased rent will
not take effect without fifteen (15) days prior written notice by Lessor. Nothing in this Section
shall give Lessee the right to retain possession of any Unit after expiration or other termination of
the Lease covering such Unit. Such increased rent shall be in lieu of the rent in effect immediately
prior to expiration or termination of the Schedule Term of such Unit.

E. Net Lease. Each Lease shall be a net lease. Subject to Lessee’s right of quiet
enjoyment contained in Section 15K, Lessee’s obligation to pay all rent and other amounts
payable under each Lease (including, without limitation, all Taxes and all amounts owing
thereunder) shall be absolute and unconditional and, except as provided in this Master Lease,
shall not be affected by, and such payment shall be made without abatement, deferment or
diminution by reason of, any circumstance or occurrence including, without limitation, any offset,
counterclaim, defense or claim which Lessee may now or hereafter have against Lessor or any
affiliate of Lessor. To the extent permitted by law, Lessee shall prepare and file each return,
report, statement or other document required to be filed with respect to each Tax. Upon request,
Lessee will provide to Lessor proof of payment of any Taxes which are the responsibility of
Lessee hereunder. Lessee shall have no right to terminate any Lease before the end of the
applicable Lease Term or be released, relieved or discharged from the obligation or liability to
make all payments due thereunder for any reason whatsoever. This Section does not waive,
release or estop any claim, right or cause of action of Lessee against Lessor, or any other person
which can be asserted or prosecuted without interruption in the payment to Lessor of rent and all
other amounts due under any Lease on the Rent Payment Date or the Supplemental Payment
Date, as the case may be, it being the intention of the parties that all payments due from Lessee
under each Lease shall continue to be paid in all events in the manner and at the times provided in

each such applicable Lease.

5. OPERATION AND MAINTENANCE.

A. Regulatory Compliance. Lessee will, at its own expense, comply with and conform to
all laws, rules and regulations of any governmental or other authority having jurisdiction over the
Units, including, without limitation, the FRA and AAR, in each case relating to the use,
maintenance, repair, operation, Modification and storage of the Units (“Laws”).
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B. Maintenance. Lessee will use the Units only in the manner for which they are
designed and intended. Lessee will, at its own expense, keep and maintain the Units (i) in good
repair, condition and working order, normal wear and tear excepted, (ii) in accordance with all
applicable Laws, (iii) in compliance with any maintenance or repair standards or procedures
required to enforce any warranty claim against the manufacturer, builder or vendor of components
of such Unit furnishing a separate warranty, and (iv) suitable for immediate use in line-haul
service on a Class I railroad. Lessee will also maintain each Unit in a clean and reasonable
appearance to the same degree as Lessee maintains its own units and, for greater certainty, Lessee
will give each Unit a complete washing and cleaning at least twice during any 12 month period.
Without limiting the generality of the foregoing, Lessee shall, at Lessee’s expense, be responsible
for: complying at all times during the term of the applicable Lease with all applicable safety and
environmental laws, regulations, rules, directives, instructions, guidelines, decrees, judgments and
orders of a government or governmental or regulatory authority (“Environmental Laws”) without
regard for the person upon whom such Environmental Laws are, by their terms, nominally
imposed except as otherwise provided in the applicable Lease. All parts, mechanisms, devices,
replacements and servicing added to the Units by Lessee in connection with the maintenance
thereof shall immediately, without further act, become the property of Lessor and part of the

Units.

C. Mandatory Modifications. During the Lease Term for any Unit and until such a time
as Lessee returns such Unit, if any Modification to such Unit shall be required to comply with and
conform to any applicable Laws (a “Mandatory Modification”), then, subject to the terms of this
Section, Lessee shall, at its expense, perform such Mandatory Modification after obtaining
Lessor's prior written approval of the plans and specifications of such Mandatory Modification
and title to any such Mandatory Modification shall immediately vest in Lessor. Any vendor's
warranties for parts installed on any Unit shall become the property of Lessor, and Lessee shall
assign any such warranties to Lessor as Lessor may require. Lessor agrees that notwithstanding
any such assignment and so long as no Event of Default occurs and is continuing, Lessee may
make claims under such warranties during the Lease Term for the applicable Unit.

D. Optional Modifications. At any time during the Lease Term for any Unit and until
such time as Lessee returns such Unit, if Lessee desires to make or arrange for the making of a
Modification (an “Optional Modification™), then Lessee shall first obtain the prior written consent
of Lessor (which consent, if given, shall include review and approval of Lessee’s proposed plans
and specifications for such Optional Modifications). If such consent is given, Lessee may, at jts
expense, perform such Optional Modification; provided, however, that Lessee will not make or
authorize any Modification (i) if such Optional Modification will impair the originally intended
function or use of any Unit or impair the value of any Unit as it existed immediately prior to such
Optional Modification and (i) unless the parts installed are in compliance with all Laws
governing the use, operation or maintenance of the Units. Title to each Optional Modification
shall, upon being made immediately, and without any further action by Lessor or Lessee, become
the property of Lessor. Any vendor's warranties for parts installed on any Unit as part of an
Optional Modification shall also, without any further act of Lessor or Lessee, become the
property of Lessor and Lessee shall assign any such warranties to Lessor as Lessor may require,
Lessor agrees that notwithstanding any such assignment, Lessee may make claims under such
warranties during the Schedule Term for the applicable Unit. Lessee shall indemnify and hold
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Lessor harmless, on an after-Tax basis, from and against all Taxes as a result of or in respect of
any Optional Modifications.

E.  _Geographical Limitations on Use. Lessee will not permit any Unit to be used
outside the continental United States at any time except for incidental use in Canada or Mexico.
Unless otherwise provided in the applicable Lease, Lessee shall not use or permit the Units to be
used or maintained outside the United States for greater than one hundred and eighty one ( 181)
days in any calendar year (prorated accordingly);. If a Lease Term does not begin on the first day
or end on the last day of a calendar year, then with respect to the first and last calendar years of
the Lease Term, Lessee shall ensure that each Unit is used predominately in the United States for
the portion of the first and last calendar years of the Lease Term. Lessee agrees to indemnify
Lessor and shall, on demand, promptly reimburse Lessor for any costs, duties, loss of
depreciation, penalties and interest suffered by Lessor due to use of any Unit outside the United
States. This obligation survives the expiration or earlier termination of any Lease Term.

F. Removal of Parts. Notwithstanding any contrary provision in this Section, Lessee
shall at all times own, and may, prior to the return of any Unit, remove, any severable part that it
has placed on such Unit (to which Lessee shall retain title), including, without limitation, head-
end devices, communications equipment and refrigerators, provided that: (i) such part is removed
without damage to the Unit; (ii) removal of such part will not prevent operation of the Unit in
unrestricted interchange service to the same degree as when originally delivered to Lessee, in
accordance with the then applicable Laws and (iii) Lessee repairs, at its sole cost and expense, any
damage to such Unit resulting from such removal and restores the Unit to the condition in which
it existed immediately prior to the addition of any such part.

G. Records and Logs. Lessee shall keep and maintain (i) mileage records and (ii) all
records, logs and other materials required by any governmental or quasi-governmental ministry,
body, agency or authority having jurisdiction to be maintained by Lessee or Lessor in respect of
each Unit. All such records, logs and other materials shall be the property of Lessor. Except as
provided in this Section, Lessee also agrees to furnish Lessor with copies of such records, logs
and other materials regarding the maintenance or condition of the Units which Lessee maintains
in the ordinary course of its business upon Lessor’s request. Lessor agrees to keep all such
information confidential and will not disclose it to third parties except (i) as required by law, (ii)
in connection with litigation involving the Units, (iii) except as may otherwise be provided in this
Section or in the applicable Schedule, as necessary for Lessor to enforce a warranty claim with
respect to a Unit or any part thereof, or (iv) in connection with any sale of the Unit by Lessor.

With respect to each Unit, Lessee will furnish Lessor upon Lessor’s request, but not more
frequently than annually, (i) FRA “Blue Card” information, (i) serial numbers of major
components changed (including but not limited to engine blocks, power assembly heads,
turbochargers, alternators, auxiliary generators, traction motors, air compressors and any other
additional components as may be mutually agreed to by Lessee and Lessor in the applicable
Lease), (iii) wheel size and (iv) utilization statistics.

The records, logs and materials referred to in this Section are hereinafter referred to as
“Maintenance Records.”
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H. Permits and Franchises. Lessee shall, at its own expense, procure and pay for all
permits, franchises, inspections and licenses necessary or appropriate to be held or maintained by
Lessee in connection with any Unit and any repair, restoration, replacement, or renewal thereof
that Lessee may be required to undertake pursuant to this Master Lease.

I. Storage During the Schedule Term. If Lessee shall elect to discontinue the operation
of any Unit in the ordinary course of business of Lessee during the Lease Term, Lessee will store
such Unit in accordance with (i) all Railroad best practices applicable to the storage of such Unit
and (i) at least the same protective measures that Lessee would take if storing a similar
locomotive owned by Lessee. Storage of any Unit shall be on the lines of Lessee or an affiliate at
such location as Lessee shall select in its reasonable discretion considering such factors as storage

capacity, security and access.

J. Reporting Marks. Lessee shall cause each Unit to be kept marked and numbered with
the reporting mark and identifying number set forth in the related Schedule. No other lettering or
marking of any kind shall be placed upon any of the Units by Lessee except with the prior written
consent of Lessor. Unless Lessor’s marks remain on the Units, Lessee shall be responsible, at its
expense, for applying any allowed reporting marks to any of the Units before delivery to Lessee
and registering the same through UMLER. Unless Lessor’s marks remain on the Units, upon
return of each Unit, Lessee shall bear the costs associated with remarking each Unit's roadmark
and number, which marking and remarking shall be performed at a facility mutually agreed to by
Lessor and Lessee. The aforementioned remarking shall include the following: (i) removal of
existing mandatory marking and all company logos of Lessee; (ii) complete cleaning of the area
where new marks are to be placed as designated by Lessor; (iii) application of new mandatory
marking designated by Lessor prior to return of the Unit to Lessor in accordance with the
applicable Lease; (iv) reprogramming of the Automatic Equipment Identification Tags to conform
with new reporting marks; and (v) any transportation involved in moving each Unit to and from a

suitable work area to perform the remarking.

6. INSPECTION.

Upon no less than forty-eight (48) hours’ written or telephonic notification, Lessee shall
permit Lessor or its agents reasonable access during normal business hours to examine the Units
wherever located and Lessee’s records relating to the Units including, without limitation,
Maintenance Records. Lessor and its agents and employees will comply with the safety rules and
instructions of Lessee of which Lessee advises Lessor and its agents while on Lessee’s property.

7. INSURANCE.

A. Insurance Coverage. Lessee shall, at all such times until the expiration or
termination of the applicable Lease or the return to Lessor of all Units leased pursuant to that
Lease whichever is later, and at its own expense, cause the following insurance to be carried and
maintained in full force and effect in such amounts and with such terms and deductibles as are
comparable to industry standards of insurance coverage for locomotives: (i) commercial general
liability insurance covering railroad operations against loss or damage for personal injury, death
or property damage as a result of the ownership, leasing, subleasing, maintenance or operation
by it of the Units in coverage amounts of not less than $10,000,000 per occurrence and with
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deductibles/retentions not greater than $500,000.00 with such deductibles specified on the
certificate; (i1) environmental insurance to cover actual, alleged or threatened discharge,
disbursal, release or escape of pollutants causing third-party losses as a result of a collision,
overturning or derailment upset of any rolling stock; and (iii) all risk property damage insurance
on the Units in an amount not less than the Stipulated Loss Values (which are the agreed values)
for such Units as set out in the applicable Schedule.

B. Policy Requirements. All policies of insurance shall: (i) be issued by an insurance
carrier that is reasonably acceptable to Lessor and in such form and terms as required by Lessor,
(ify name Lessor as an additional insured or loss payee as its interest may appear, and
(iii) provide for at least thirty (30) days prior written notice by the insurance carrier to the Lessor
in the event of cancellation, expiration or material modification of any policy. All of Lessee’s
policies shall be primary, without contribution from Lessor, without any obligation on the part of
Lessor to pay any premium of Lessee and without any responsibility on the part of Lessor for
representations and warranties to underwriters.

C. Certificates. On or before the Commencement Date of each Schedule, Lessee
shall deliver to Lessor insurance certificates evidencing the insurance required to be carried by
Lessee in accordance herewith with respect to the Units covered by such Schedule, and on or
before the expiration date of such insurance appropriate wriiten evidence of the renewal of such
coverage or evidence of new coverage meeting the requirements of this Section.

D. Proceeds. Lessee hereby assigns and transfers to Lessor all right, title and interest
in and to any insurance proceeds paid under any policy of property insurance to the extent such
proceeds relate to the Units or losses suffered by Lessor with respect to the use, operation or

storage of the Units.

E. Actions By Lessor._In the event of the failure on the part of Lessee to provide and
furnish any of the insurance required to be provided by Lessee under the applicable Lease,
Lessor, after notice to Lessee may, but shall not be obliged to, procure such insurance and
Lessee shall, upon demand, reimburse Lessor for all expenditures made by Lessor for such

insurance,

8. TAXES.

A. Indemnifiable Taxes. Lessee shall indemnify and hold Lessor harmless, on an after-
Tax basis, from and against any and all Indemnifiable Taxes and costs related thereto. All
payments to be made to the Lessor hereunder shall be made in full, without set-off or
counterclaim, and free of and without deduction or withholding for or on account of any
Indemnifiable Taxes, provided that if the Lessee is required to deduct or withhold any
Indemnifiable Tax, including (1) any assessed penalties and (ii) any other amount arising out of
the failure of Lessee to pay any such withholding Indemnifiable Tax, for any amount payable
pursuant to the applicable Lease, Lessee shall pay an additional amount sufficient to enable the
Lessor to receive and retain, after such withholding (including withholding from such additional
payment), an amount equal to the amount the Lessor would have received if such withholding had
not been required after taking into account any deductions, credits, or other benefits resulting
from the withholding. Lessee shall accept Lessor’s certification as conclusive evidence that
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Lessor has or has not received any such deductions, credits or other tax benefits. Sales Taxes
collectible by Lessor on any payment made under a Lease shall be paid by Lessee to Lessor, or as
directed by Lessor, concurrently with such payment. The Lessee shall deliver to Lessor such
certificates as may be necessary or appropriate to establish an exemption from any Sales Taxes.

9. EVENTS OF LOSS.

A. Risk of Loss. During the Lease Term for any Unit, all risk of loss, theft, damage or
destruction to such Unit, or any part thereof, however incurred or occasioned, shall be borne by
Lessee except to the extent caused or contributed to by the negligence or willful misconduct of

Lessor.

B. Event of Loss. During the Lease Term for any Unit, and until such time as Lessee
returns such Unit to Lessor in accordance with the applicable Lease, if such Unit shall be lost,
stolen, destroyed, taken or requisitioned by condemnation or otherwise by any governmental
entity, irreparably damaged, or permanently rendered unfit for use from any cause whatsoever
(any such occurrence being hereafter called an “Event of Loss”), Lessee shall notify Lessor of the
Event of Loss promptly, but in no event more than five (5) business days of Lessee’s being aware
the Event of Loss occurred. Promptly following the Lessee's notification of any Event of Loss,
Lessee shall (i) pay all unpaid rent and all other amounts due on or prior to such date, and (ii) pay
Lessor the Stipulated Loss Value of such Unit set forth in the applicable Schedule. Upon the
receipt of such unpaid rent, other amounts, if any, and Stipulated Loss Value, Lessor shall transfer
title to such Unit to Lessee or to a person nominated by Lessee on an “AS-IS” “WHERE-1S*
basis and with a warranty of title excepting liens or encumbrances arising by, through or under
Lessee and such Unit shall no longer be subject to the applicable Lease and rent with respect to

such Unit shall cease to accrue.

10.  LIENS, ASSIGNMENT, SUBLEASING.

A. No Encumbrances or Digpositions. Lessee shall not, directly or indirectly, encumber
or dispose of any Unit or any part of any Unit or permit any lien or encumbrance to be entered or
levied upon any Unit or this Master Lease.

B. Assignment and Subleasing. This Master Lease shall be binding upon and shall inure
to the benefit of the parties hereto and their respective successors and permitted assigns;
PROVIDED, HOWEVER, THAT LESSEE MAY NOT WITHOUT THE PRIOR WRITTEN
CONSENT OF LESSOR, PLEDGE, CHARGE, TRANSFER OR ASSIGN THIS MASTER
LEASE OR ANY SCHEDULE OR ANY OF ITS RIGHTS OR OBLIGATIONS HEREUNDER
OR UNDER ANY LEASE OR SUBLEASE ANY OF THE UNITS OR ANY OF ITS RIGHTS
OR OBLIGATIONS HEREUNDER OR UNDER ANY LEASE; PROVIDED FURTHER, THAT
UNLESS SPECIFICALLY AGREED TO IN WRITING, NO ASSIGNMENT OR SUBLEASE
SHALL RELIEVE LESSEE OF ANY OF ITS OBLIGATIONS UNDER ANY LEASE. Any
purported assignment or sublease in violation hereof shall be void.

11.  DEFAULT, REMEDIES.
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A. Event of Default. Each of the following events shall constitute an event of default
under a Lease (individually or collectively, “Event of Default”):

(D Lessee shall fail to make any payment of rent and such failure is not cured within
thirty (30) days after notice of the obligation to pay or receipt of an invoice
thereof by Lessor to Lessee);

(2) Lessee shall fail to make any other payment required to be made by it and such
failure is not cured within thirty (30) days after notice of the obligation to pay or
receipt of an invoice thereof by Lessor to Lessee;

(3)  Lessee shall fail to perform any of its other obligations under the Lease and such
failure shall continue for a period of thirty (30) days after written notice by
Lessor, provided however, if such failure does not result in any danger of sale,
forfeiture or loss of any Units and such failure is curable but of such a nature that
it cannot be cured within such thirty (30) day period, if Lessee diligently pursues
the curing of such failure, the aforesaid thirty (30) day time period shall be
extended for an additional thirty (30) days;

4 any material representation or warranty of Lessee set forth in the Lease or in any
related document to which Lessee is a party shall be incorrect or misleading in
any material respect on the date made or given which remains unremedied for
thirty (30) days after written notice thereof to, or actual knowledge thereof by,

Lessee; or

(5) Lessee ceases to do business as a going concern, makes an assignment for the
benefit of creditors, or a petition in bankruptcy or for reorganization or similar
proceeding is filed by or against Lessee, and if filed against Lessee, is not
dismissed within sixty (60) days from the filing of such petition or
commencement of such proceedings; Lessee is or states that it is unable to pay its
debts when they fall due; a receiver, receiver and manager, statutory manager,
trustee or other similar official, is appointed in respect of Lessee or any of its
assets (other than assets which are subject to a limited recourse obligation of
Lessee); or Lessee enters into, or resolves to enter into, an arrangement or
reconstruction or composition with, or assignment for the benefit of, all or any
class of its creditors or it proposes a reorganization, moratorium, or other
administration involving any of them for reasons relating to insolvency.

B. Remedies on Event of Default. Any Event of Default occurring in respect of any
Lease shall, at the option of the Lessor, be deemed to be an Event of Default in respect of any
other Leases and shall entitle Lessor to exercise any or all of the remedies hereunder. If an Event
of Default occurs, Lessor may exercise any one or more of the following remedies and any
additional rights and remedies permitted by law, including, but not limited to those rights and
remedies under Article 2A of the Uniform Commercial Code, (none of which shall be exclusive
and which may be cumulative) and shall be entitled to recover all its costs and expenses including

attorneys' fees in enforcing its rights and remedies:

MOMAO6LMASTERCU





Case 1:13-mc-00184-NT Document 50-2 Filed 12/02/13 Page 10 of 21 PagelD #: 465

(1) proceed by appropriate court action, either at law or in equity, to enforce
performance by Lessee of the provisions of the applicable Lease or Leases and/or
to recover damages for breach thereof;

(2) by notice in writing to Lessee, terminate the applicable Lease or Leases and
Lessee's right to possession and use of some or all of the Units, whereupon all
right and interest of Lessee in respect of such Units shall terminate but Lessee
shall remain liable as herein provided; thereupon Lessee shall at its expense
promptly return such Units to Lessor at such place as Lessor shall designate and
in the condition required by the applicable Lease or Leases; or if Lessee does not
so promptly return the Units on demand, Lessor may enter upon any premises
where the Units may be located and take possession of such Units free from any
right of Lessee and without any duty to account to Lessee for such action, or any
inaction, or in respect of any proceeds;

3) declare immediately due and payable:

(a) If Lessor elects to dispose of the Units pursuant to a lease (the “New
Lease”) which is substantially similar to the Lease in default: an amount equal to
the sum of (i) any accrued and unpaid rent, late charges and other amounts
owing under this Lease as of the commencement of the term of the new lease
agreement (the “New Lease Term Commencement Date”), (ii) the present value
as of the New Lease Term Commencement Date of the total rent for the then
remaining term of this Lease minus the present value as of the New Lease Term
Commencement Date of the rent under the New Lease applicable to that period of
the New Lease which is comparable to the then remaining term of the Lease in
default, and (iii) any incidental damages allowed under the Uniform Commercial
Code Article 2A-Leases (“Article 2A”’), less expenses saved in consequence of

Lessee’s default;

(b) If Lessor elects to retain the Units or to dispose of the Units by re-
lease pursuant to a lease which is not substantially similar to the Lease in default,
or otherwise, an amount equal to the sum of (i) any accrued and unpaid rent, late
charges and other amounts owing under the Lease as of the date Lessor
repossesses the Units or such earlier date as Lessee tenders possession of the
Units to Lessor, (i) the present value as of the date determined under clause (i) of
the total rent for the then remaining original term of the Lease minus the present
value as of the same date of the market rent (as defined in Article 2A) at the place
where the Units are located computed for the same remaining term, and (iii) any
incidental damages allowed under Article 2A, less expenses saved in consequence

of Lessee’s default;

(¢) provided however, if the measure of damages provided in this
subsection is inadequate to put Lessor in as good a position as performance would
have, the measure of damages Lessor may recover is the present value of the
profit, including reasonable overhead, the Lessor would have made from full
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performance by the Lessee, together with any incidental damages allowed under
Atticle 2A, due allowance for costs reasonably incurred and due credit for
payments or proceeds of disposition.

C. No Waiver. Lessor's failure to exercise or delay in exercising any right, power or
remedy available to Lessor shall not constitute a waiver or otherwise affect or impair its rights to
the future exercise of any such right, power or remedy;

12, EXPIRATION OR OTHER TERMINATION.

A. Retumn of Units. Upon the expiration or termination of the Lease Term with respect to
any Unit, Lessee, at its expense, shall return such Unit to Lessor at a location as identified or
pursuant to the applicable Schedule..

B. Condition Upon Return. All Units returned shall: (i) be in the operating order, repair
and condition required pursuant to the applicable Lease and suitable for immediate use in line-
haul service on a Class I railroad; (ii) meet the standards then in effect and comply with
applicable Railroad Laws and any other applicable laws and be free of any FRA defects and in the
same condition as when accepted (reasonable wear and tear excepted); (iii) have marked thereon
any identifying numbers (other than Lessee’s) reasonably specified by Lessor unless the marks
are those of Lessor; (iv) have removed therefrom by Lessee, without cost or expense to Lessor,
all parts which Lessee installed on the Units; (v) be cleaned and washed; (vi) be free and clear of
any lien, charge, security interest or other encumbrance other than arising from, through or under
Lessor; (vii) be capable of making fully rated horsepower (£3%) for a minimum of two hours
under a load box test in conformity with the then applicable Interchange Rules for road
locomotives; and (viii) have at least thirty (30) days remaining prior to the due date of any
inspection mandated by any applicable Laws. Lessee shall, if requested by Lessor, provide to
Lessor copies of all Maintenance Records with respect to the Units, such copies thereupon

becoming the property of Lessor.

C. Inspection. Lessor and Lessee shall conduct a joint inspection of the Units on a
date mutually agreeable to Lessor and Lessee prior to the return of the Units, or prior to placing
the Units in storage, as the case may be. Unless otherwise provided in the applicable Schedule,
in the event any Unit is determined by joint inspection not to be in the condition required by the
applicable Lease, Lessee shall make the repairs necessary to put the Unit in the condition
required by such Lease prior to the return of the Unit or placement in storage as the case may be.
The Unit shall remain on rent, including holdover rent, until the later of a) the date Lessee
returns the Unit to Lessor or places it in storage as the case may be, and b) the applicable

Expiration Date.

D. Storage After The Schedule Term. On or before the expiration of the Lease Term
with respect to any Unit, if Lessor shall so request in lieu of return of such Unit to Lessor, Lessee
shall cause such Unit to be moved onto one or more mutually agreeable storage facilities on the
lines of Lessee or an affiliate. Lessee shall provide storage free of charge until the date which is
ninety (90) days after the Lease Term’s Expiration Date, or as provided in the applicable
Schedule..
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Lessee shall store such Unit dead and drained. During such storage period, Lessee shall
adequately cover the exhaust stack and keep the cab and car body windows and doors closed.
Lessor shall be responsible for freeze damage except that Lessee shall be responsible for freeze
damage which is due to insufficient draining of the Unit. Lessee will drain the Unit in
accordance with Lessee’s current drainage instructions. Lessor may be present at, and monitor,
the draining of the Unit in order that Lessor may independently determine whether the draining
was sufficient. Lessor may decline to be present at the draining, in which event Lessor
acknowledges that the draining was sufficient. Lessor agrees to pay Lessee’s cost of labor and
materials to prepare a Unit for storage and to remove such Unit from storage. The maximum
non-winter cost for such services shall be $500.00 per Unit being put into storage plus $500.00
per Unit being removed from storage. Lessor agrees to pay any additional costs required due to
winter conditions or if other procedures such as a system back flush are required. Such
additional costs shall be mutually agreed to by Lessor and Lessee prior to the commencement of

the work.

Lessee will not be responsible for damage to the Unit cansed by vandalism (including graffiti)
provided, however, that Lessee provides the same degree of protection against vandalism for the
Unit as it would provide for other locomotives owned or leased by Lessee.

Upon not less than 15 days' prior written notice from Lessor to Lessee, during or after such
period of storage, Lessee will provide one free movement, dead and drained, or running if both
parties so agree, of each Unit to one point of interchange on the lines of Lessee and its affiliates
as designated by Lessor, or as otherwise agreed by the parties, whereupon Lessee shall have no
further liability or obligation with respect to such Units except for past due rent and repair
obligations existing as of the date a Unit comes out of storage, and except for liability and
obligations that survive the expiration or termination of the Agreement. During the period of
storage, Lessee will permit Lessor or any person designated by it, including the authorized
representative (s) of any prospective purchaser or user of such Unit, to inspect the same;
provided, however, that such inspection shall not interfere with the normal conduct of Lessee's
business and such person shall be insured to the reasonable satisfaction of Lessee with respect to
any risks incurred in connection with any such inspections and Lessee (except in the case of
Lessee’s negligence or willful misconduct) shall not be liable for any injury to, or the death of,
any person exercising, either on behalf of Lessor or any prospective purchaser or user, the rights

of inspection granted pursuant hereto.

E. Survival. The obligations of the Lessee under Sections 4, 5H, 6, 8, 12D,
13 and 14 shall survive any expiration or termination of a Lease for so long as any of Lessee’s

obligations continue under such Lease.

13.  LIABILITY ARISING OUT OF USE AND OPERATION OF UNITS.

Lessee agrees to defend, indemnify and hold Lessor and its affiliates, and their respective,
authorized representatives, directors, officers, employees, successors and assigns harmless from
and against any claim (including without limitation relating to environmental matters) of
whatsoever nature and regardless of the cause thereof arising out of, or in connection with or
resulting from: (i) any Lease; (i1) the purchase, ordering or acquisition (to the extent that Lessor
MOMAOSLMASTERCU
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has purchased, ordered or acquired the Units at the request of or specifically for lease to Lessee),
delivery, possession, ownership (to the extent that the claim is based on Lessor’s ownership of a
Unit and not on any active negligence or willful misconduct of Lessor), leasing, condition, use,
loss of use, wrongful rejection, storage, subleasing, maintenance, return or operation of the Units
during a Lease Term or any accident in connection with the foregoing resulting in damage to
property or injury or death to any person; (iii) Lessee's default hereunder; (iv) the occurrence of
any event or circumstance described in Section 144, including, without limitation, any claim
based upon doctrines of product liability or strict or absolute liability in tort or imposed by
statute; (v) the violation of any term, condition or provision of any applicable Law or any other
Taw or any regulation, order, injunction or decree of any court, government or governmental or
quasi-governmental body applicable to Lessee or the Units; (vi) the creation or imposition of any
lien, charge, security interest or encumbrance of any nature whatsoever upon any Unit except to
the extent arising from the act or omission of Lessor; or (vii) the occurrence of any other actions
taken or omitted to be taken by Lessee with respect to the Units. Notwithstanding the foregoing,
Lessee shall not be liable for any claim which accrues with respect to any of the Units to the
extent such claim is caused or contributed to by gross negligence or willful misconduct of
Lessor, its agents or employees. The indemnities set forth in this Section shall survive the

expiration or other termination of a Lease.

14.  DISCLAIMER OF WARRANTIES.

A. DISCLAIMER. THE UNITS ACCEPTED BY LESSEE UNDER EACH
SCHEDULE ARE ACCEPTED “AS IS, WHERE IS.” THE WARRANTIES SET FORTH
IN THIS SECTION 14 ARE EXCLUSIVE AND IN LIEU OF ALL OTHER
WARRANTIES OF LESSOR WHETHER WRITTEN, ORAL OR IMPLIED, AND
LESSOR SHALL NOT BY VIRTUE OF HAVING LEASED THE UNITS BE DEEMED
TO HAVE MADE ANY OTHER REPRESENTATIONS OR WARRANTIES. LESSEE
ACKNOWLEDGES AND AGREES THAT: (i) LESSOR IS NOT A MANUFACTURER
OF OR A DEALER IN PROPERTY OF SUCH KIND AS THE UNITS; (ii) LESSOR HAS
NOT MADE AND DOES NOT HEREBY MAKE, ANY REPRESENTATION,
WARRANTY OR COVENANT WITH RESPECT TO THE UNITS, THE OPERATION,
MERCHANTABILITY, DESCRIPTION, CONDITION OR DURABILITY OF THE
UNITS, THEXR SUITABILITY OR FITNESS FOR ANY PARTICULAR PURPOSES AND
USES OF LESSEE, THE PRESENCE OR ABSENCE OF ANY DEFECTS (WHETHER
LATENT OR PATENT), THE POSSIBLE INFRINGEMENT OF ANY PATENT OR
TRADEMARK, OR ANY OTHER REPRESENTATION, WARRANTY OR COVENANT
OF ANY KIND OR CHARACTER, EXPRESS OR IMPLIED, WITH RESPECT TO THE
UNITS; AND (jii) LESSOR SHALL NOT BE LIABLE TO LESSEE, IN CONTRACT,
TORT OR STRICT LIABILITY, FOR ANY LIABILITY, CLAIM, LOSS, DAMAGE OR
EXPENSE OF ANY KIND OR NATURE CAUSED, DIRECTLY OR INDIRECTLY, BY
ANY UNIT OR ANY INADEQUACY THEREOY¥ FOR ANY PURPOSE, ANY
DEFICIENCY OR DEFECT THEREIN, THE USE OR MAINTENANCE THEREOF,
ANY REPAIRS, SERVICING OR ADJUSTMENTS THERETO, OR ANY
INTERRUPTION OR LOSS OF SERVICE THEREOF OR ANY LOSS OF BUSINESS OR
FOR ANY DAMAGE WHATSOEVER OR HOWSOEVER CAUSED, AS ALL SUCH
RISKS ARE TO BE BORNE BY LESSEE EXCEPT TO THE EXTENT SUCH RISKS
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ARE CAUSED OR CONTRIBUTED TO BY THE NEGLIGENCE OR WILLFUL
MISCONDUCT OF LESSOR. LESSOR MAKES NO REPRESENTATION AS TO THE
TREATMENT OF THIS MASTER LEASE OR ANY SCHEDULE, THE UNITS OR THE
RENT FOR FINANCIAL REPORTING OR TAX PURPOSES. LESSEE HEREBY
WAIVES ANY CLAIM LESSEE MAY HAVE OR ACQUIRE IN THE FUTURE
AGAINST LESSOR FOR ANY LOSS, DAMAGE OR EXPENSE CAUSED BY THE
UNITS OR ANY DEFECT THEREIN OR IN THE USE OR MAINTENANCE THEREOF
EXCEPT TO THE EXTENT SUCH CLAIMS ARE CAUSED OR CONTRIBUTED TO BY
THE NEGLIGENCE OR WILLFUL MISCONDUCT OF LESSOR.

LESSOR'S OBLIGATIONS WITH RESPECT TO THE UNITS ARE EXPRESSLY
LIMITED TO THOSE SET FORTH IN THIS MASTER LEASE AND THE
APPLICABLE LEASE, AND LESSOR MAKES NO OTHER WARRANTIES OF ANY
KIND, EXPRESS OR IMPLIED. LESSOR MAKES NO WARRANTY OF
MERCHANTABILITY, FITNESS FOR ANY PARTICULAR PURPOSE OR
OTHERWISE. NEITHER PARTY SHALL HAVE ANY LIABILITY FOR THE OTHER -
PARTY’S CONSEQUENTIAL OR INCIDENTAL DAMAGES ARISING OUT OF OR IN
CONNECTION WITH THIS AGREEMENT OR IN CONNECTION WITH ANY UNIT.
LESSEE SHALIL BE SOLELY RESPONSIBLE FOR DETERMINING THAT THE
SPECIFICATIONS AND DESIGN OF ANY UNIT ARE APPROPRIATE FOR ITS

INTENDED USE.

B. Assignment of Manufacturer’s Warranties. Lessor hereby assigns to Lessee for
Lessee’s use during the Lease Term for each Unit, all of the manufacturer’s warranties and any
warranties from any supplier which Lessor has received, which are, by their terms, assignable,
and which are still in effect with respect to such Units on the Commencement Date with respect to
such Unit. The foregoing assignment will terminate upon the occurrence of any Event of Default
for so long as such Event of Default is continuing and, in any event, will terminate on the last day

of the Lease Term applicable to such Unit.

15,  MISCELLANEOUS.

A. Financial Reports. Lessee shall promptly furnish to Lessor the annual report or
audited financial statements of Lessee and its parent company not less than one hundred twenty
(120) days after the end of its fiscal year and any other financial information with respect to
Lessee and its parent company as Lessor may reasonably request from time to time.

B. Assignment. All rights and obligations of Lessor under this Master Lease and any
Lease and Lessor's interest in the Units subject to such Lease and in the rent and other amounts
payable with respect thereto may be assigned, pledged or transferred in whole or in part, without
the consent of Lessee, Lessee's rights hereunder are and shall at all times be subject and
subordinate to any and all rights of any assignee, mortgagee or security holder, and pledgee or
transferee, and Lessee agrees that any such assignee, transferee or pledgee shall be entitled to all
the privileges, powers and immunities of Lessor. As to any assignee, Lessee waives any claims,
defenses, counterclaims, setoff and rights of recoupment that it may have against Lessor. If
requested, Lessee shall evidence its acknowledgment of the foregoing by executing an
acknowledgment in form and substance satisfactory to Lessor and its assignee, pledgee or
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transferee provided that such consent and agreement does not alter or affect the obligations of
Lessee under this Master Lease or any Lease. Lessor shall use its best efforts to give prior written
notice to Lessee of any assignment of this Master Lease, but failure to give such notice shall not

prejudice the validity of any assignment hereof.

C. Further Assurances. Both parties agree to execute the documents contemplated by this
transaction and such other documents as may be required in furtherance of any financing
agreement entered into by Lessor or its assignees in connection with the acquisition, financing or

use of the Units.

D. No Waiver. No delay, waiver, indulgence or partial exercise by either party hereto of
any right, power, or remedy shall preclude any further exercise thereof or the exercise of any

additional right, power or remedy.

E. Notices. Any notices required or permitted to be given hereunder shall be deemed
given when sent by telecopy, by overnight mail using a nationally recognized overnight courier or
deposited in the mail, registered or certified, postage prepaid, addressed to:

Lessor: The CIT Group/ Equipment Financing, Inc.
30 South Wacker Drive, Suite 2900
Chicago, llinois 60606
Attn: SVP Sales/Motive Power
Fax No. (312) 906-5823
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Lessee: As specified in the applicable Schedule.
or to such other addresses as Lessor and Lessee may from time to time designate.

F. Time of the Essence. Time is of the essence of this Master Lease, of the Schedules
and of each of its provisions.

G. Severability. Any provision of this Master Lease or any Schedule which is prohibited
or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of
such prohibition or unenforceability without invalidating the remaining provisions hereof, and
any such prohibition or unenforceability in any jurisdiction shall not invalidate or render
unenforceable such provision in any other jurisdiction,

H Memorandum. Lessee shall sign a Memorandum of Locomotive Lease in respect
of each Lease, which Memorandum shall be substantially in the form as Lessor may reasonably
require in order to comply with applicable Law. Lessee shall assist and cooperate with Lessor in
maintaining or causing to be maintained such records in connection with the Units as shall be
required from time to time by any applicable Law or any railway interchange agreement or rule.

I. Entire Agreement. This Master Lease, all Schedules and other documents,
instruments, certificates and agreements executed and delivered pursuant hereto to which Lessor
and Lessee are a party constitutes the entire agreement of the parties with respect to the subject
matter hereof, and supersedes and replaces any prior or contradictory representations, warranties
or agreements by Lessor and Lessee.

J. Counterparts. This Master Lease and each Schedule may be executed in any number
of counterparts, and such counterparts together shall constitute one contract. Counterparts may be
executed either in original or faxed form and the parties adopt any signatures received by a
receiving fax machine as original signatures of the parties; provided, however, that a party
providing its signatures in such a manner shall promptly forward to the other party an original of
the signed copy of this Master Lease or Schedule, as the case may be, which was so faxed.

K. Quiet Enjoyment. Provided Lessee shall not be in default under a Lease, Lessor or any
assignee thereof shall not disturb Lessee's peaceable and quiet possession and use of the Units
subject to such Lease during the term of such Lease.

L. Applicable Law and Jurisdiction. The terms of this Master Lease and each Lease and
all rights and obligations hereunder and thereunder shall be governed by the laws of the State of
New York without regard to New York’s choice of law doctrine and the parties hereby consent to
the venue and jurisdiction of courts located in the State and County of New York.

M. Waiver of Tual by Jury. LESSEE AND LESSOR AGREE AND STIPULATE THAT
A FAIR TRIAL MAY BE HAD BEFORE A STATE OR FEDERAL JUDGE BY MEANS OF A
BENCH TRIAL WITHOUT A JURY. IN VIEW OF THE FOREGOING, AND AS A
SPECIFICALLY NEGOTIATED PROVISION OF THIS MASTER LEASE, LESSEE AND
LESSOR HEREBY EXPRESSLY WAIVE ANY RIGHT TO TRIAL BY JURY OF ANY
CLAIM, DEMAND, ACTION OR CAUSE OF ACTION ARISING UNDER THIS MASTER
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LEASE, OR THE TRANSACTIONS RELATED HERETO, WHETHER NOW EXISTING OR
HEREAFTER ARISING, AND WHETHER SOUNDING IN CONTRACT OR TORT OR
OTHERWISE; AND LESSEE AND LESSOR HEREBY AGREE AND CONSENT THAT
EITHER PARTY MAY FILE AN ORIGINAL COUNTERPART OR A COPY OF THIS
SECTION WITH ANY COURT AS WRITTEN EVIDENCE OF THE CONSENT OF THE
PARTIES HERETO TO THAT WAIVER OF THEIR RIGHT TO TRIAL BY JURY.

N. Force Majeure Event. If as a result of a Force Majeure Event, either party is rendered
unable, wholly or in part, to carry out its obligations under this Master Lease, other than the
obligation to pay rent or any amounts due, then the obligations of the party giving such notice, so
far as and to the extent that the obligations are affected by such Force Majeure Event, shall be
suspended during the continuance of any inability so caused, and in no event of a period longer
than 90 days unless Lessor and Lessee mutually agree. The party claiming Force Majeure Event
shall notify the other party of the Force Majeure Event within a reasonable time after the
occurrence of the cause relied on and shall keep the other party timely informed of all significant
developments. The affected Party shall use all reasonable diligence to remove or overcome the
Force Majeure Event as quickly as possible in an economic manner, but shall not be obligated to
settle any labor dispute except on terms acceptable to it and all such disputes shall be handled
within the sole discretion of the affected party. For the purposes of this Master Lease, “Force
Majeure Event” means (i) act of God, including but not limited to, landslides, floods, tornadoes,
hurricanes and earthquakes; (ii) restrictions or regulations imposed by the federal or any state
government or any subdivision or agency thereof, (iii) war or, preparation for war; (iv) acts of
terrorists, sabotage, vandalism, malicious mischief, bomb scares; or (v) other events or
circumstances beyond the affected party’s reasonable control and not caused by, or contributed to,

by the affected party.

Each party, pursuant to due corporate authority, has caused this Master Lease to be executed on
the date first above written by its authorized officer or other employee, and each of the
undersigned declares that he or she holds the title indicated below, that the execution of this
Master Lease was the free act and deed of the corporation and the foregoing is true and correct.

THE CIT GROUP/EQUIPMENT MONTREAL, MAINE & ATLANTIC
FINANCING, INC. RAJLWAY

Name: Do S5 weleso N Name:  Redgad & Crvininisi)
Title: SN P4 GN Locatorvst Title: _ 2550058 2> (27

Date: 2.3 | 2o\ Date:  Azgzcs/ /?} 23
MOMAOGSLMASTERCU
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Riders and Exhibits

Rider A - Definitions
Exhibit 1 - Form of Certificate of Acceptance
MOMAOGLMASTERCU
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RIDER A TO MASTER NET LOCOMOTIVE LEASE

“AAR” shall mean the Association of American Railroads.

“Business day” shall mean any day except Saturdays, Sundays and any other day that banks or
commercial banking institutions in the State of New York or national banks are authorized to

close for business.

“Delivery Location” shall mean the location designated on each applicable Schedule.

“Expiration Date” shall mean the Expiration Date set forth in the related Schedule.
“FRA” shall mean the Federal Railway Administration.

“Indemnifiable Taxes” shall mean any Taxes (a) on Lessor or on any payment to Lessor as a
result or in respect of the Units, the acquisition (to the extent that Lessor has purchased, ordered
or acquired the Units at the request of Lessee or for lease to Lessee), ownership, lease or
disposition by Lessor of the Units or the use, possession, control, operation, performance,
maintenance, repair or return of the Units, entry into by Lessor of, performance by Lessor of its
obligations under, or enforcement by Lessor of its rights under, any Lease, or (b) on any payment
made by Lessee or by any other person or entity pursuant to any Lease, or (c) on any Lease,
including Sales Taxes, but excluding Taxes on or measured by the net income of Lessor.

“Interchange Rules” shall mean Section M of the Manual of Standards and Recommended
Practices of the Technical Services Division, Mechanical Section, and Association of American
Railroads the same may from time to time be amended, modified or supplemented. References
herein to the Interchange Rules provide performance standards and criteria for the condition of
the Units and their maintenance and repair; however, as between Lessor and Lessee, the
applicable Lease, not the Interchange Rules, governs who is responsible for performing

maintenance.

“Laws” shall mean all current and future United States federal, state and local laws, rules,
regulations, orders, decrees, judgments of a government, governmental, regulatory or quasi-
governmental entity or department, court, arbitrator or similar judicial body applicable to railroad
companies and railroads including, without limitation, the Interchange Rules and the laws, rules,
regulations and orders issued or adopted by the FRA and the STB.

“Master Lease” shall mean this Master Net Locomotive Lease, as it may be amended, modified
or supplemented.

“Modification” shall mean any alteration, change, improvement or modification to any Unit or
any part of any Unit or any addition to or removal from any Unit or any part of a Unit.
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“Sales Taxes™ shall mean any Taxes relating to sales, use or transfer, including Canadian goods
and services tax, harmonized sales tax, Quebec sales tax, stamp and documentary Taxes, but
excluding for greater certainty any Taxes on gross or net income or capital.

“Schedule™ shall mean any schedule signed by both Lessor and Lessee pursuant to, or
incorporating therein the terms of, this Master Lease in the form set forth in Exhibit 3 to this
Master Lease, as the same may from time to time be amended, modified, supplemented or

extended.
“STB” shall mean the Surface Transportation Board.

“Stipulated Loss Value” as to any Unit shall mean the amount specified in the applicable
Schedule. :

“Taxes” shall mean any present or future taxes (including, without limitation, income, capital,
capital gains, payroll, sales, goods and services, use or transfer, value-added, stamp,
documentary, property, ad valorem, fuel or excise taxes), assessments, duties, levies, imposts,
deductions, license and registration fees, withholdings, or governmental charges (including fines,
penalties, interest or other additions thereto, thereon, in lieu thereof, or for non-collection or in

respect thereof).
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EXHIBIT 1 TO MASTER NET LOCOMOTIVE LEASE

FORM OF CERTIFICATE OF ACCEPTANCE

CERTIFICATE OF ACCEPTANCE

The undersigned, a duly authorized representative of MONTREAL, MAINE & ATLANTIC
RAILWAY (“Lessee”), does hereby certify that he has caused to be inspected and, on the date
set forth below, has accepted on behalf of Lessee the following described Unit(s), which Unit(s)
are in good order, condition and repair and conform in all respects to the terms, provisions,
requirements, and standards of the certain Master Net Locomotive Lease dated as of
, 2013 (*Master Lease”) between The CIT Group/Equipment Financing, Inc.
and Lessee and Schedule No. |, dated as of 20, to this Master Lease.

Equipment Description:

Reporting Marks and Numbers:
Commencement Date:
AUTHORIZED REPRESENTATIVE:

By:
Title:
Date:
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ACORD CERTIFICATE OF LIABILITY INSURANCE a/2/2013

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to
the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the
certificate holder in lieu of such endorsement(s).

PRODUCER SONIACT pertificates
The PLEXUS Groupe LLC o, e (847)307-6100 {AS, Noy: £847)307-6199
21805 Field Parkway, Suite 300 55 certificates@plexusgroupe.com
INSURER(S) AFFORDING COVERAGE NAIC #

Deer Park IL 60010 nsurera:Indian Harbor Insurance Company [36940
INSURED INSURER B :
Montreal, Maine And Atlantic Railway Ltd. INSURER G :

INSURER D :
15 Iron Road INSURERE :
Hermon ME 04401 INSURERF :
COVERAGES CERTIFICATE NUMBER:13-14 RR Liab - US REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR ADDLISUBR BOLICY EFF | POLICY EXP
LTR TYPE OF INSURANCE INSR I WVD POLICY NUMBER (MW/DDIYYYY) | (MM/DDIYYYY) LIMITS
GENERAL LIABILITY EACH OCCURRENCE $
DAMAGE TO RENTED
X | COMMERCIAL GENERAL LIABILITY PREMISES (Ea occurrence) $
A X | cLamsaaoe || ocour X RRL 0037238-01 #/1/2013 © W/1/2014 | yep exp (Any one person) | §
X | Railroad Liability PERSONAL & ADVINJURY | § 25,000,000
GENERAL AGGREGATE $ 50,000,000
GENL AGGREGATE LIMIT APPLIES PER: PRODUCTS - COMPIOP AGG | $ 25,000,000
X l POLICY ] 5’.?8{ | LOC Each Accident $ 25,000,000
COMBINED SINGLE LIMIT
AUTOMOBILE LIABILITY (2 gccident) 3
ANY AUTO BODILY INJURY (Perperson) | $
ALL OWNED SCHEDULED ;
AUTOS AUTOS BODILY INJURY (Per accident)| $
NON-OWNED PROPERTY DAMAGE s
HIRED AUTOS AUTOS (Per accident)
$
UMBRELLA LIAB OCCUR EACH OCCURRENCE $
EXCESS LIAB CLAIMS-MADE AGGREGATE $
DED l | RETENTION S $
WORKERS COMPENSATION WC STATU- OTH-
AND EMPLOYERS' LIABILITY YIN TORY LIMITS ER
ANY PROPRIETOR/PARTNER/EXECUTIVE E.L. EACH ACCIDENT $
OFFICER/MEMBER EXCLUDED? [:] NIA
(Mandatory in NH) E.L. DISEASE - EA EMPLOYEH $
if yes, describe under
DESCRIPTION OF OPERATIONS below E.L. DISEASE - POLICY LIMIT |

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (Attach ACORQ 101, Additional Remarks Schedule, if more space Is required)
Self Insured Retention of $250,000 applies

Re: The CIT Group/Equipment Financing Inc., and/or its affiliates and subsidiaries are listed as
Additional Insureds with respect to all railcars leased under Master Contract #9377. Named Insured:
Montreal, Maine & Atlantic Corporation and/or Montreal, Maine and Atlantic Railway, Ltd. Coverage
includes Pollution Clean-up Expenses resulting from a railroad accident/operations. In the event of a
cancellation notice will be given to The CIT Group per the conditionsg of the policy.

CERTIFICATE HOLDER CANCELLATION

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WIiLL BE DELIVERED IN

. . \ ACCORDANCE WITH THE POLICY PROVISIONS.
The CIT Group/Equipment Financing Inc

and its affiliates and subsidiaries
30 S. Wacker Drive

AUTHORIZED REPRESENTATIVE

#2900
Chicago, IL 60606
W Fawcett III/KBAR e T
ACORD 25 (2010/05) © 1988-2010 ACORD CORPORATION. All rights reserved.
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MM/DD;
ACORD CERTIFICATE OF LIABILITY INSURANCE ar2/o0ns

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to
the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the
certificate holder in lieu of such endorsement(s).

PRODUCER CONIACT certificates

The PLEXUS Groupe LLC PHONE (847)307-6100 | 7% noi: (847)307-6199

21805 Field Parkway, Suite 300 N ¢s.certificates@plexusgroupe.com
INSURER(S) AFFORDING COVERAGE NAIC #

Deer Park IL 60010 nsurer A XL Insurance Company Limited
INSURED INSURER B :
Montreal, Maine And Atlantic Canada Co. INSURER C :

INSURER D :
191 Victoria Street INSURERE :
Farnham Quebec J2N 153 INSURERF :
COVERAGES CERTIFICATE NUMBER:13-14 RR Liab - Canada REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

NER ADDL[SUBR POLICY EFF | POLICY EXP
LTR TYPE OF INSURANCE INSR | WVD POLICY NUMBER (MMIDB/YYYY) | (MM/DD/YYYY) LIMITS
GENERAL LIABILITY EACH OCCURRENCE $
DAMAGE TO RENTED
X | COMMERCIAL GENERAL LIABILITY PREMISES (Ea occurrence) | $
A X | CLAIMS-MADE OCCUR X RLC 0038083-01 4/1/2013  14/1/2014 MED EXP (Any one person} $
X | Railroad Liability PERSONAL & ADVINJURY 1§ 25,000,000
GENERAL AGGREGATE $ 50,000,000
GENL AGGREGATE LIMIT APPLIES PER: PRODUCTS - COMP/OP AGG | § 25,000,000
X | poicy PRO: Loc Each Accident $ 25,000,000
COMBINED SINGLE LIMIT
AUTOMOBILE LIABILITY (E2 aecident) s
ANY AUTO BODILY INJURY (Per person) | $
Qb%gngED ig?gg“wo BODILY INJURY (Per accident)| §
NON-OWNED PROPERTY DAMAGE s
HIRED AUTOS AUTOS (Per accident}
$
UMBRELLA LIAB OCCUR EACH OCCURRENCE $
EXCESS LIAB CLAIMS-MADE AGGREGATE $
DED l | RETENTION $ $
WORKERS COMPENSATION WC STATU- OTH-
AND EMPLOYERS' LIABILITY YiN TORY LIMITS ER
ANY PROPRIETOR/PARTNER/EXECUTIVE E.L. EACH ACCIDENT $
OFFICER/MEMBER EXCLUDED? D NIA
{Mandatory in NH) E.L. DISEASE - EA EMPLOYER $
if yes, describe under
DESCRIPTION OF OPERATIONS below E.L. DISEASE - POLICY LIMIT | $

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (Attach ACORD 101, Additional Remarks Schedule, if more space is required}
Limit Amounts are in Canadian Dollars (CAD).

Self Insured Retention of $250,000 applies

Re: The CIT Group/Equipment Financing Inc., and/or its affiliates and subsidiaries are listed as
Additional Insureds with respect to all railcars leased under Master Contract #9377. Named Insured:
Montreal, Maine & Atlantic Corporation and/or Montreal, Maine and Atlantic Railway, Ltd. Coverage
includes Pollution Clean-up Expenses resulting from a railroad accident/operations. In the event of a
cancellation notice will be given to The CIT Group per the conditions of the policy.

CERTIFICATE HOLDER CANCELLATION

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN

. . , ACCORDANCE WITH THE POLICY PROVISIONS.
The CIT Group/Equipment Financing Inc

and its affiliates and subsidiaries
30 8. Wacker Drive

#2900
Chicago, IL

AUTHORIZED REPRESENTATIVE

60606

W

W Fawcett III/KBAR

ACORD 25 (2010/05)
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MAINE

Inre

MONTREAL MAINE & ATLANTIC
RAILWAY, LTD.

CHAPTER 11
CASE NO. 13-10670-LHK

Debtor

— N O N N N N

CHAPTER 11 PLAN DATED JANUARY 29, 2014 PROPOSED BY
THE UNOFFICIAL COMMITTEE OF
WRONGFUL DEATH CLAIMANTS

The Unofficial Committee of Wrongful Death Claimants (the “Plan Proponent™),
consisting of the 47 holders of wrongful death claims against the debtor in the above-captioned

case,’ hereby proposes the following plan pursuant to Section 1121 of the Bankruptcy Code (the
“Plan”):

PREAMBLE

The Plan provides for wrapping up the Debtor’s chapter 11 case for the benefit of the
Debtor’s stakeholders, including the victims of the derailment disaster, once sale of the railroad
is closed in March. With the proceeds of the sale likely to be distributed largely if not entirely to
secured creditors and other non-victims, the only material asset available to satisfy victims’
claims appears be the insurance policies of the U.S. and Canadian bankruptcy estates. The
Debtor’s creditors, including the victims of the derailment, will best be served by an efficient,
speedy and low-cost conclusion to the bankruptcy cases that will leave them free to pursue their
claims against non-Debtors in the forum of their choice.

With these realities in mind, the Plan has three key features:

First, the Plan provides for former U.S. Senator George J. Mitchell to serve as Plan
Fiduciary. Senator Mitchell has agreed that, even before the effective date of the plan, he will
use his good offices to try to forge a consensus among U.S. and Canadian parties on issues
relating to the wrap-up, and assist in negotiations to settle the insurance policies and such other

! The decedents and the representatives of their estates are listed in the Amended Verified Statement Concerning
Representation of Unofficial Committee of Wrongful Death Claimants As Required by Fed. R. Bankr. P. 2019
filed in the Case on January 28, 2014 pursuant to Fed. R. Bankr. P. 2019 [Docket No. 599].  Solely for the
avoidance of doubt as to standing, this motion is filed on behalf of the 47 holders of Derailment WD Claims as
well as the Unofficial Committee of Wrongful Death Claimants itself.
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matters that will serve to expedite the conclusion of this case.

Second, the Plan provides for a fair and logical allocation between the U.S. and Canadian

estates of (a) the proceeds of any joint settlement of their insurance policies, and (b)
responsibility for payment of victims’ claims, for which both estates are liable.

Proceeds of the insurance policy will either flow directly to victims of the derailment
disaster as they obtain and collect judgments, or will flow to the victims through the U.S.
and/or Canadian bankruptcy estates if the estates settle with the insurer. Each of the
estates has $25 million of liability insurance coverage for the disaster. The insurance
policies are intertwined in that any indemnity payment under either policy reduces the
available amount under the other such that a maximum of $25 million in indemnity is
available under the policies collectively. Accordingly, the Plan makes provision for
proceeds of any two-policy settlement to be divided fairly between the U.S. and Canadian
bankruptcy estates. The Plan also makes provision for the alternative of a settlement
solely of the U.S. policy.

The Plan allocates responsibility to the U.S. estate to pay wrongful death and personal
injury claims and to the Canadian estate to pay other victims’ claims such as property
damage and business interruption. This allocation avoids the complexity and expense of
a joint claims-resolution process between the two estates. A reasonable proportionality
among the victims is achieved through a fair division of insurance proceeds between the
two estates. Taking account of the horrific nature, monetary amount and priority of
wrongful death and personal injury claims under the Bankruptcy Code, the Plan
incorporates an allocation of 75% of insurance proceeds to the U.S. estate and 25% to the
Canadian estate. However, the Plan provides that if the Canadian estate objects, the
percentage allocation between the two estates will be determined by joint order of the
U.S. and Canadian courts based on the relative aggregate amounts of the U.S.-estate
claims and the Canadian-estate claims for disaster-related compensation. Alternatively, a
mutually acceptable allocation would be negotiated with Senator Mitchell’s help.

Concerning legal claims that the Debtor might be able to assert against non-Debtors that
share liability for the derailment disaster, the Plan provides for Senator Mitchell to
evaluate the likely costs and benefits of pursuing such claims, including consideration of
whether such pursuit would enhance victims’ recoveries from the Debtor and other
defendants in the aggregate. Among the factors to be considered are defenses that the
defendants could assert against the Debtor’s estate that they could not assert in a direct
lawsuit by victims, such as the Debtor’s own negligence, and the extent of the Debtor’s
damages.

Third, the Plan provides for all victims to be free to pursue claims against non-Debtor

parties in whatever forum they choose. The Plan recognizes that these claims are not related to
the bankruptcy case in the jurisdictional sense, and also that any attempt by the bankruptcy estate
to enjoin, transfer or control such claims would serve no interest of the estate and would disserve
victims by delaying their pursuit of rights that they expect will prove far more significant than
their bankruptcy claims.
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SECTION 1
DEFINITIONS

1.1 General. Any term that is not defined in the Plan but that is defined in the
Bankruptcy Code or used in a specific sense therein shall have the same meaning when used in
the Plan. Any term not defined in either the Plan or the Bankruptcy Code but that is defined in
the Uniform Commercial Code shall have the meaning assigned to such term in the Uniform
Commercial Code unless the context requires otherwise. Reference to a Docket No. shall,
unless otherwise specified, mean the docket number in the Case.

1.2 Defined Terms. The following terms shall have the following meanings when
used in initially capitalized form in the Plan:

1.3 503(b)(9) Claim means the portion of a Claim that is asserted to be, or in the case
of an Allowed Claim, has been Allowed as being, entitled to priority pursuant to Code Section
502(b)(9).

1.4 1171(b) Claim means the portion of a Claim that is asserted to be or, in the case
of an Allowed Claim, has been Allowed as a Claim entitled to priority under Code Section
1171(b).

1.5 Administrative Claim means the portion of a Claim that is asserted to be, or in
the case of an Allowed Claim, has been Allowed as being, entitled to priority under Code
Section 507(a)(2), other than 503(b)(9) Claims, 1171(b) Claims and Derailment Claims.

1.6 Allowed means:

(a) with respect to a Claim other than an Administrative Claim, any Claim (i)
either listed in the Schedules and not listed therein as contingent,
unliquidated or disputed, (ii) as to which a proof of claim was filed on or
before the Bar Date and either (A) was allowed by Final Order, but only in
the amount so allowed or (B) to which no objection has been filed by the
Objection Deadline, or (iii) allowed pursuant to the terms of the Plan;

(b) with respect to an Administrative Claim, any Claim (i) consisting of an
undisputed obligation incurred in the ordinary course as to which payment
has been made, (ii) consisting of a Claim by a Professional Person for
compensation or reimbursement of related expenses rendered or incurred
before the Effective Date, to the extent applied for on or before the
Postpetition Bar Date and allowed by Final Order, or (iii) consisting of any
other Administrative Claim (A) as to which a proof of claim or request for
payment is filed on or before the Postpetition Bar Date and (B) either (1)
to which no objection has been filed by the Objection Deadline, or (2)
allowed by Final Order, but only to the extent so allowed; and

(©) with respect to a Derailment WD Claim, a Claim that is allowed pursuant
to Section 4.5.
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1.7 Allowed Amount means, subject to Section 7.7, the amount of any Allowed
Claim.

1.8 Avoidance Action means any cause of action of the U.S. Debtor’s bankruptcy
estate arising under Code Sections 542, 543, 544, 545, 547, 548, 549, 550 or 553.

1.9 Bankruptcy Code means Title 11 of the United States Code, as in effect with
respect to the Case.

1.10 Bar Date means, as to any particular Claim, the last date on which a proof of
claim therefor may be submitted pursuant to Section 7.1.

1.11 Beneficiary has the meaning defined in Section 5.5.

1.12 Business Day means a day other than Saturday, Sunday or a legal holiday defined
in Fed. R. Bankr. P. 9006(a) as applicable in Maine.

1.13 Canadian Case means the case under the Companies’ Creditors Arrangement
Act, R.S.C. 1985, c. C-36, as amended, a Canadian law, pending in the Canadian Court as to the
Canadian Debtor.

1.14 Canadian Court means the Québec Superior Court of Justice (Commercial
Division), or any other court with jurisdiction over the Canadian Case or any particular matter
arising therein, but not a court exercising appellate jurisdiction.

1.15 Canadian Debtor means Montreal, Maine & Atlantic Canada Co., which is the
subject of the Canadian Case.

1.16 Canadian Estate means, as the context requires, the Canadian Debtor and/or the
Monitor, whichever (in the case of an action) is empowered under applicable law to take such
action or (in the case of a benefit) is appropriate under applicable law to receive such benefit, on
behalf of the Canadian Debtor and its estate in the Canadian Case.

1.17 Canadian Parties means (a) the Province, (b) the City of Lac Mégantic and the
Government of Canada, including each and every official thereof (but only in such official
capacity) and each and every agency, commission, department or other instrumentality thereof,
(c) all employees, agents, attorneys, advisors, investment bankers, other professionals of any of
the foregoing, (d) the Canadian Debtor, and (e) the Monitor, and all of its current and former
directors, officers, employees, agents, attorneys, advisors, investment bankers, other
professionals, lenders, investors, members, owners, shareholders, subsidiaries, other affiliates,
successors and assigns.

1.18 Carve-Out means $5 million from the proceeds of a sale of collateral securing
certain obligations of the U.S. Debtor to the FRA as further described in the Carve-Out Motion.

1.19 Carve-Out Motion means the Motion to Approve, and Authorize the Trustee to
Enter Into, Stipulation Concerning Carve-Out from Collateral of the Federal Railroad
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Administration Pursuant to 11 U.S.C. §§ 105(a), 363(b), 506(c), 1163 and 1165 filed in the Case
on September 16, 2013 [Docket No. 257].

1.20 Case or U.S. Case means the case under Subchapter IV of Chapter 11 the
Bankruptcy Code pending in the Court as to the U.S. Debtor (In re Montreal, Maine & Atlantic
Railway, Ltd., Case No. 13-10670-LHK).

1.21 Case Closing Date means the date of entry of an Order consisting of a final
decree closing the Case pursuant to Code Section 350.

1.22 Cash, in reference to a distribution under the Plan, means that the distribution will
be made by check or wire transfer of the Plan Fiduciary in U.S. funds.

1.23 Claim means a claim, as defined in Code Section 101(5), against the U.S. Debtor
or its property, whether or not asserted. For the avoidance of doubt, Claim refers solely to the
liability of the U.S. Debtor or its property, and does not subsume the liability of any other entity
or entity’s property.

1.24 Closing means the closing of the Railroad Sale.

1.25 Code Section means, except where otherwise indicated, a section of the
Bankruptcy Code.

1.26 Compensation Fund means the fund for the payment of Derailment Claims (or,
if the Allocation Settlement is in effect, Derailment WD Claims) administered by the Plan
Fiduciary pursuant to Section 5.5.

1.27 Confirmation Order means the Order confirming the Plan pursuant to Code
Section 1129.

1.28 Court or U.S. Court means the United States Bankruptcy Court for the District
of Maine, or any other court with jurisdiction over the Case, any particular matter within the
Case pursuant to 28 U.S.C. § 157(c)(1) or (d), or any particular Claim pursuant to 28 U.S.C. §§
157(b)(5), 959(a) or 1334(c), but not a court exercising appellate jurisdiction.

1.29 Derailment means the derailment and explosion on July 6, 2013, of an unmanned
eastbound U.S. Debtor train with 72 carloads of combustible petroleum products and five
locomotive units, in the City of Lac Mégantic.

1.30 Derailment Claims means Derailment WD Claims, Derailment PI Claims and
Other Derailment Claims.

1.31 Derailment PI Claim means a Claim that is asserted to be, or in the case of an
Allowed Claim has been Allowed as being, a Claim for damages resulting from personal injury
not resulting in death as a result of the Derailment.

1.32 Derailment PI Claimant means the holder of a Derailment PI Claim, solely in
such capacity. For the avoidance of doubt, a person holding a Derailment PI Claim and any
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other Claim is a “Derailment PI Claimant” only in respect of such person’s Derailment PI
Claim.

1.33 Derailment WD Claim means a Claim that is asserted to be, or in the case of an
Allowed Claim has been Allowed as being, a Claim for damages resulting from wrongful death
as a result of the Derailment.

1.34 Derailment WD Claimant means the holder of a Derailment WD Claim, solely
in such capacity. For the avoidance of doubt, a person holding a Derailment WD Claim and any
other Claim is a “Derailment WD Claimant” only in respect of such person’s Derailment WD
Claim.

1.35 Disallowed as to any Claim means either (a) disallowed by Final Order, but (in
the case of a partially-Allowed Claim) only to the extent so disallowed, (b) not filed by the Bar
Date applicable to such Claim, or (c) treated as disallowed pursuant to Section 7.8.

1.36 Effective Date means the Business Day following the date on which the
conditions set forth in Section 10 have been satisfied.

1.37 Equipment Lenders means those who hold or assert liens against or leases to the
U.S. Debtor of equipment (as that term is used in the Uniform Commercial Code), including but
not limited to Bangor Savings Bank, Canadian Pacific Railway Co., The CIT Group /
Equipment Financing, Inc., Flex Leasing Corporation, GATX Corporation and Rail World
Locomotive Leasing, LLC.

1.38 Estate or U.S. Estate means the bankruptcy estate of the U.S. Debtor.

1.39 Final Order means an Order as to which (a) the time has expired within which a
proceeding for judicial review (whether by way of rehearing, appeal, certiorari or otherwise,
but not pursuant to Code Section 1144, Fed. R. Bankr. P. 9024, Fed. R. Civ. P. 60(b) or any
similar rule) may be commenced, without any such proceeding having been commenced, or (b)
if such a proceeding has been timely commenced, such Order has been affirmed by the highest
tribunal in which review is sought or such proceeding for review has otherwise been terminated
without modification of such Order, and the time has expired within which any further
proceeding for judicial review may be commenced.

1.40 FRA means the (United States) Federal Railroad Administration.
1.41 FRA Settlement means the terms of settlement provided for in Section 4.1(a).

1.42 General Unsecured Claim means any Unsecured Claim, including without
limitation any Unsecured Claim arising from the rejection or termination of an executory
contract or unexpired lease, that is not a Priority Claim or a Derailment Claim.

1.43 Insurer means the issuer of the XL U.S. Insurance Policy, the issuer of the XL
Canada Insurance Policy, and all of their affiliates or, in the context of an Insurer Settlement,
any subset thereof in accordance with the terms of such Insurer Settlement.
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1.44 Insurer Settlement means an Omnibus Insurer Settlement or a U.S.-Only Insurer
Settlement.

1.45 Lender means Camden National Bank in its capacity as lender pursuant to the
postpetition financing authorized by the Order Granting Chapter 11 Trustee’s Motion for Order
(A) Authorizing Debtor to Obtain Post-Petition Financing; and (B) Granting to Camden
National Bank Post-Petition Liens [Docket No. 367].

1.46 Monitor means Richter Advisory Group, Inc. in its capacity as monitor of the
Canadian Debtor in the Canadian Case, and shall include the Canadian Debtor as to any action
that will be effective under applicable law only if taken by the Canadian Debtor itself.

1.47 Non-Debtor Entity means an entity (including, as set forth in Code Section
101(15), a natural person) other than the Debtor or the Estate.

1.48 Objection Deadline means, except as extended or shortened pursuant to Section
7.3(c), the first Business Day after the 30th day following the later of the Bar Date therefor, or
the Effective Date, provided, however, that there shall be no Objection Deadline as to any Claim
or interest on account of which there will be no distribution under the Plan.

1.49 Omnibus Insurer Settlement means a settlement among the Plan Fiduciary (or,
prior to the Effective Date, the Plan Proponent), the Canadian Estate and the Insurer cancelling
or otherwise disposing of the XL Insurance Policies.

1.50 Order means an order or judgment of the Court.

1.51 Other Derailment Claim means a Claim for damages as a result of the
Derailment that is not a Derailment PI Claim or a Derailment WD Claim.

1.52 Petition Date means August 7, 2013.

1.53 Plan means this plan, as it may be amended or modified by the Plan Proponent
from time to time as permitted in this plan or under the Bankruptcy Code.

1.54 Plan Deadline means the date set by Order as the last date on which ballots
accepting or rejecting the Plan may be filed.

1.55 Plan Expense means an expense or other liability incurred by the Plan Fiduciary
in performing the Plan Fiduciary’s duties under the Plan, including but not limited to fees and
expenses of the Plan Fiduciary and persons engaged by him pursuant to Section 6.7.

1.56 Plan Fiduciary means the person serving from time to time as Plan Fiduciary
under the Plan in accordance with Sections 6.1 or 6.2.

1.57 Plan Notice Party means the Plan Proponent and any creditor having an Allowed
or Unresolved Secured Claim, Priority Claim, Derailment WD Claim or Derailment PI Claim of
more than $100,000 who gives written notice to the Plan Fiduciary to be added as a Plan Notice
Party.
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1.58 Plan Proponent has the meaning set forth in the beginning paragraph of the Plan.

1.59 Postpetition Bar Date means the first Business Day following the 30th day after
the Effective Date.

1.60 Priority Claim means Administrative Claims, 503(b)(9) Claims, 1171(b) Claims,
Priority Tax Claims, and Priority Non-Tax Claims.

1.61 Priority Non-Tax Claim means that portion of a Claim which is filed, or in the
case of an Allowed Claim, has been Allowed, as entitled to priority in accordance with Code
Section 507(a)(3)-(7) and (9).

1.62 Priority Tax Claim means that portion of a Claim that is filed, or in the case of
an Allowed Claim, has been Allowed, as entitled to priority under Code Section 507(a)(8).

1.63 Professional Person means a professional employed by the Trustee pursuant to
Code Section 327.

1.64 Pro Rata Share means, in respect of any Allowed Class 5 Claim, the amount of
the Compensation Fund multiplied by a fraction (which shall not be greater than 1/1), the
numerator of which is the Allowed Amount of such Claim and the denominator of which is the
aggregate amount of all Allowed and Unresolved Class 5 Claims.

1.65 Province means the government of the Province of Quebec (Canada), including
each and every official thereof (but only in such official capacity) and each and every agency,
commission, department or other instrumentality thereof, including the Ministry of Justice, the
Ministry of Sustainable Development, Environment, Wildlife and Parks, and the Ministry of
Public Security.

1.66 Railroad Assets means all assets of the Estate that are sold pursuant to the
Railroad Sale.

1.67 Railroad Sale means the sale authorized by the Court pursuant to the Order (I)
Approving (A) Sale of Assets Pursuant to Asset Purchase Agreement with Railroad Acquisition
Holdings LLC, (B) Sale of Assets Free and Clear of Liens, Claims, and Interests, and (C)
Assumption and Assignment of Certain Executory Contracts and Unexpired Leases Thereto and
(IT) Granting Related Relief entered January 24, 2014 [Docket No. 594].

1.68 Railroad Sale Proceeds means the proceeds resulting from the Railroad Sale.

1.69 Residual Assets means the assets of the Estate, if any, other than (a) Railroad
Assets and (b) Railroad Sale Proceeds that are subject to Valid liens.

1.70 Schedules mean the schedules of assets and liabilities filed by the U.S. Debtor in
the Case, as amended through and including the Effective Date.

1.71 Secured means, as to any Claim secured by a Valid lien on property of the Estate,
the portion of such Claim equal to the lesser of (a) the full amount thereof or (b) the value of
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such property, less the amount of any prior Valid liens thereon, determined pursuant to Section
7.1.

1.72 Troester Claim means the wrongful death claim asserted by Sarah Troester, as
Administratrix of the Estate of Jefferson Troester in the Court of Common Pleas of Philadelphia
County, Pennsylvania, having a Docket No. 1722.

1.73 Trustee means, at any given time, the person serving as trustee of the U.S. Debtor
pursuant to Code Section 1163.

1.74 Unresolved means any Claim that has not been Allowed or Disallowed. The
amount of any Unresolved Claim shall be the amount (a) asserted by the holder thereof through
the filing of a proof of claim on or before the Bar Date or, as applicable, the Postpetition Bar
Date or (b) if no proof of claim was timely filed, the amount listed in the Schedules and not
listed therein as contingent, unliquidated or disputed.

1.75 Unsecured means, as to any Claim, the amount thereof other than the amount (if
any) constituting a Secured Claim.

1.76 U.S. Debtor means the debtor in the Case, Montreal, Maine & Atlantic Railway,
Ltd., a corporation organized under the laws of the State of Delaware.

1.77 U.S.-Only Insurer Settlement means a settlement between the Plan Fiduciary
(or, prior to the Effective Date, the Plan Proponent) and the Insurer cancelling or otherwise
disposing of the XL U.S. Policy.

1.78 Valid or Validity, as to any lien, refers to whether such lien is valid, binding,
enforceable, perfected and not subject to avoidance under Code Sections 544 through 553.

1.79 Wheeling means Wheeling & Lake Erie Railway Company.

1.80 XL Insurance Policies means the XLL Canada Policy and the XL U.S. Policy.

1.81 XL Canada Policy means Railroad Liability Insurance Policy issued by XL
Insurance Company Limited in favor of the Canadian Debtor having a Policy No.
RRL003723801.

1.82 XL U.S. Policy means Railroad Liability Insurance Policy issued by XL. America,
Inc. in favor of the U.S. Debtor having a Policy No. RLC003808301.

SECTION 2
TREATMENT OF NON-CLASSIFIED CLAIMS

2.1 Administrative Claims. Subject to Sections 2.2, 2.3 and 2.4, each Allowed
Administrative Claim shall be paid in full in Cash on the Effective Date, except to the extent
that the holder thereof and the Plan Fiduciary agree on less favorable treatment of such Claim.
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2.2 Lender. All amounts due to the Lender (including interest and fees) shall, to the
extent not previously paid, be paid in full on the Effective Date from Railroad Sale Proceeds as
provided in Section 5.1(b)(i).

2.3 U.S. Trustee Fees. Any Administrative Claim for fees under 28 U.S.C. § 1930
due and payable prior to entry of the Confirmation Order shall be paid in full in Cash on the
Effective Date or, in the case of amounts not yet billed by the United States Trustee as of the
Effective Date, within ten Business Days after receipt of an invoice therefor. All such fees for
all periods through the Case Closing Date shall be paid from the Carve-Out regardless of
whether the FRA Settlement is in effect. Transfers of funds from the Trustee to the Plan
Fiduciary or vice versa shall not constitute disbursements for purposes of computing fees
payable under 28 U.S.C. § 1930.

2.4 Professional Persons. Except to the extent that a Professional Person and the
Plan Fiduciary agree on less favorable treatment of the Claim of such Professional Person for
compensation and reimbursement of expenses through the Effective Date, such Claim shall be
paid in Cash within ten Business Days following a Final Order allowing an application therefor,
provided, however, that any retainer held by a Professional Person shall be applied as directed in
an Order or, if none, as directed by the Plan Fiduciary. The unused portion of any such retainer
shall be turned over to the Plan Fiduciary.

2.5 Priority Tax Claims. Each Allowed Priority Tax Claim shall be paid in full in
Cash on the Effective Date, except to the extent that the holder thereof and the Plan Fiduciary
agree on less favorable treatment of such Claim.

SECTION 3
DESIGNATION OF CLASSES OF CLAIMS AND INTERESTS

3.1 Claims that are required to be classified under Code Section 1123(a)(1) and
interests are hereby classified into the following classes:

(a) Class 1, consisting of all Secured Claims of the FRA;
(b) Class 2A, consisting of all Secured Claims of Bangor Savings Bank;

(©) Class 2B, consisting of all Secured Claims of Canadian Pacific Railway
Co. and affiliates;

(d) Class 2C, consisting of all Secured Claims of The CIT Group / Equipment
Financing, Inc. and affiliates;

(e) Class 2D, consisting of all Secured Claims of Flex Leasing Corporation
and affiliates;

) Class 2E, consisting of all Secured Claims of GATX Corporation and
affiliates;

10
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Class 2F, consisting of all Secured Claims of Rail World Locomotive
Leasing, LLC and affiilates;

Class 2G, consisting of all Secured Claims of any Equipment Lender not
specified in Sections 3.1(b) through (g);

Class 3, consisting of the Secured Claim of Wheeling;
Class 4, consisting of all Priority Non-Tax Claims;

Class 5, consisting of all Derailment WD Claims and Derailment PI
Claims;

Class 6, consisting of all Other Derailment Claims;
Class 7, consisting of the Troester Claim;

Class 8, consisting of all General Unsecured Claims other than Claims
specifically included in other classes;

Class 9, consisting of all Claims of the Canadian Debtor; and
Class 10, consisting of all equity interests in the U.S. Debtor, including
any options, warrants or other agreements for the acquisition of such

interests.

SECTION 4

TREATMENT OF CLASSIFIED CLAIMS AND INTERESTS

4.1 Class 1 (FRA). Class 1 is impaired. In full settlement and satisfaction of the
Class 1 Claim, the holder thereof may on its ballot accepting or rejecting the Plan elect either
the FRA Settlement, as provided in Section 4.1(a), or the alternative treatment provided in
Section 4.1(b). If a ballot electing Section 4.1(b) is not properly submitted on or before the Plan
Deadline, the FRA shall be deemed to have elected Section 4.1(a) and accepted the FRA
Settlement. Depending on such election, either:

(a)

FRA Settlement. If the FRA accepts or is deemed to accept the FRA
Settlement, then, as of the Effective Date:

(i)  Allowance of Claim. The FRA Claim shall be Allowed in the full
amount of the proof of claim therefor, (A) as a Secured Claim in
the amount of the Railroad Sale Proceeds allocable to the FRA
under Section 5.1(b)(v) plus the amount of the Carve-Out plus the
value of the FRA’s lien, if any, on Residual Assets, and (B) as a
General Unsecured Claim for the balance. Other than the FRA
Claim, the FRA shall not file with the Court or otherwise assert
any Claim.

11
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Payment of Claim. In full settlement and satisfaction of its
Secured Claim, the FRA shall be paid on the Effective Date, to the
extent not previously paid, the full amount of Railroad Sale
Proceeds allocable to the FRA under Section 5.1(b)(v), less
$5,000,000 to fund the Carve-Out. To the extent that the collateral
securing such Claim includes any Residual Assets, such assets
shall be disposed of in accordance with Section 6.3(b)(i), provided,
however, that all proceeds from disposition of such assets, net of
any amounts payable to any holder of a lien on such assets senior
to the FRA’s, shall be paid to the FRA on account of the FRA
Claim without offset under Code Section 506(c) or otherwise.

Carve-Out. The Carve-Out shall be turned over to the Plan
Fiduciary on the Effective Date, and disbursed as follows: First, to
pay amounts due pursuant to Section 2.3, and amounts Allowed
pursuant to Section 2.4 to the Trustee and Professional Persons
engaged by the Trustee (including amounts for services provided
after the Effective Date) pursuant to Section 5.1; second, to pay
other Allowed Priority Claims, including amounts Allowed to
counsel to any official committee, and any substantial contribution
Claim for bankruptcy counsel to the Plan Proponent, for services
through the Effective Date of counsel to any official committee
and, as a substantial contribution Claim, bankruptcy counsel to the
Plan Proponent, and reimbursement of expenses in connection
therewith; third, to pay or reserve for Plan Expenses; and fourth, to
the Compensation Fund for distribution pursuant to Section 5.5.
The Plan Proponent shall withdraw its objection to the Carve-Out
Motion, including withdrawal of its pending appeal from the Order
allowing the Carve-Out Motion.

Release. Section 8.1 of the Plan shall become operative.
Notwithstanding anything to the contrary contained in the Plan,
Section 8.1 shall not become operative unless the FRA elects or is
deemed to elect the FRA Settlement.

Alternative Treatment. If the FRA does not accept and is not deemed to
accept the FRA Settlement, then as of the Effective Date:

@

(i)

Allowance. Absent timely objection by the Plan Fiduciary
pursuant to Section 7.3, the Class 1 Claim shall be Allowed in the
amount of the Railroad Sale Proceeds allocable to the FRA under
Section 5.1(b)(iv) plus the amount of the Carve-Out plus the value
of the FRA’s lien, if any, on Residual Assets, and (B) as a General
Unsecured Claim for the balance.

Payment. In full settlement and satisfaction of its Secured Claim,
the FRA shall be paid, subject to Section 7.3, (A) on the Effective

12
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Date, to the extent not previously paid, the full amount of Railroad
Sale Proceeds allocable to the FRA under Section 5.1(b)(iv), less
$5,000,000 (the Carve-Out), (B) on the Case Closing Date, the
unused balance of the Carve-Out, and (C) to the extent that the
collateral securing such Claim includes any Residual Assets, such
assets shall, as of the Effective Date, be deemed abandoned to the
FRA except as otherwise provided in the Plan or otherwise agreed
between the FRA and the Plan Fiduciary.

Carve-Out. The Carve-Out shall be turned over to the Plan
Fiduciary on the Effective Date, and administered by the Plan
Fiduciary as a separate account from other estate funds. The FRA
shall have a lien on such account, which shall be deemed released
from any funds properly disbursed from such account. The Plan
Fiduciary shall administer the Carve-Out in accordance with the
terms thereof, provided, however, that notwithstanding any other
provision of the Plan (except Section 2.3), no portion of the Carve-
Out shall be disbursed unless and until the Order approving the
Carve-Out Motion becomes a Final Order.

Preservation of Claims. All rights of the U.S. Debtor and its
bankruptcy estate in relation to the FRA and the FRA Claim shall
be preserved. Pursuant to Code Section 1123(b)(3), the Plan
Fiduciary shall be the representative of the U.S. Debtor’s
bankruptcy estate for the purpose of asserting all such rights.

4.2 Classes 2A through 2G (Equipment Lenders). Each of Classes 2A, 2B, 2C,
2D, 2E, 2F and 2G is impaired. Absent timely objection by the Plan Fiduciary pursuant to
Section 7.3 or the Trustee pursuant to Section 5.1(b), each Claim of each such class shall be
Allowed in the amount of the lesser of (i) the full amount due on account of such Claim,
including any amounts allowable under Code Section 506(b), and (i1) the sum of the Railroad
Sale Proceeds allocable to such Claim under Section 5.1(b)(ii), plus the value of such
Equipment Lender’s lien on any Residual Assets securing such Claim. In full settlement and
satisfaction of each Claim of each such class,

(a)

(b)

the holder of such Claim shall (to the extent not previously paid) be paid
its share of the Railroad Sale Proceeds in accordance with Section
5.1(b)(ii); and

to the extent that the collateral securing such Claim includes any Residual
Assets, such assets shall be disposed of in accordance with Section
6.3(b)(i) or abandoned by the Plan Fiduciary on ten days’ notice to the
Equipment Lender.

4.3 Class 3 (Wheeling). Class 3 is impaired. Absent timely objection by the Plan
Fiduciary pursuant to Section 7.3 or the Trustee pursuant to Section 5.1, the Class 3 Claim shall
be Allowed in the amount of the lesser of (i) the full amount due on account of such Claim,
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including any amounts allowable under Code Section 506(b), and (ii) the sum of the Railroad
Sale Proceeds allocable to such Claim under Section 5.1(b)(iii), plus the value of Wheeling’s
lien on any Residual Assets securing such Claim. In full settlement and satisfaction of the Class
3 Claim,

(a) Wheeling shall (to the extent not previously paid) be paid its share of the
Railroad Sale Proceeds in accordance with Section 5.1(b)(iii); and

(b) to the extent that the collateral securing such Claim includes any Residual

Assets, such assets shall be disposed of in accordance with Section
6.3(b)(i).

4.4 Class 4 (Priority Non-Tax Claims). Class 4 is unimpaired. In full settlement
and satisfaction of each Allowed Class 4 Claim, the Allowed Amount thereof shall be paid in
full in Cash on the Effective Date, except as otherwise agreed by the holder of any such Claim.

4.5 Class 5 (Wrongful Death and Personal Injury Claims from the Derailment).
Class 5 is impaired. By voting to accept the Plan, Class 5 will accept the allocation provisions
set forth in Sections 5.3 and 5.4. Each holder of an Unresolved Class 5 Claim shall negotiate in
good faith with the Plan Fiduciary on an agreed amount for such Claim to be Allowed based on
an estimate of the jury verdict likely to be returned in respect of such Claim if not for the Case,
provided, however, that this sentence shall not be construed as a waiver of any Derailment WD
Claimant’s or Derailment PI Claimant’s right to trial by jury if no agreement is reached. Each
holder of an Allowed Class 5 Claim shall receive on account thereof a Pro Rata Share of the
Compensation Fund, and Section 5.6 shall be enforceable by Derailment WD Claimants and
Derailment PI Claimants as a bargained-for benefit of the Plan. The Plan Proponent shall
continue in existence through the Case Closing Date as representative of the collective interests
of Derailment WD Claimants; the Plan Proponent’s bankruptcy counsel (but not personal injury
or any other counsel) shall be paid for their services and reimbursed for their expenses in
connection therewith from and after the Effective Date as a Plan Expense. The Plan Proponent
shall be a party in interest with respect to each and every legal matter or proceeding in the Case.

4.6 Class 6 (Other Derailment Claims). Class 6 is impaired. Holders of Class 6
Claims shall not receive or retain any property on account thereof under the Plan. No funds will
be available in the U.S. Case to pay Class 6 Claims because Code Section 1171(a) requires
payment in full of wrongful death and personal injury claims before payment of Class 6 Claims.
However, by providing for waiver by Derailment WD Claimants and Derailment PI Claimants
of their right to assert these claims in the Canadian Case, the Plan confers a valuable benefit on
holders of Other Derailment Claims by enhancing their potential recoveries in the Canadian
Case.

4.7 Class 7 (Troester Claim). Class 7 is impaired. As of the Effective Date, the
automatic stay of Code Section 362(a) shall be lifted for the purpose of permitting the holder of
the Troester Claim to recover solely from any insurance policies of the U.S. Debtor that cover
such Claim and do not cover Derailment Claims. Such holder may commence or continue
litigation against the U.S. Debtor in name only and/or bring a direct action against the issuer of
any such insurance policy, including obtaining and enforcing judgment, provided, however, that
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except as provided in the preceding sentence, such holder is deemed to waive recovery against
any asset of the Estate or under the Plan. No funds of the Estate nor any efforts of the Trustee
or the Plan Fiduciary will be expended to defend such litigation, and if any discovery is sought
from the Estate, the Court may upon motion of the Plan Fiduciary establish reasonable limits
and protections in order to balance any need for discovery against the interest of conserving the
Estate for the benefit of other parties in interest.

4.8 Class 8 (General Unsecured Claims). Class 8 is impaired. Holders of Class 8
Claims shall not receive or retain any property on account thereof under the Plan.

4.9 Class 9 (Inter-Company Claim). Class 9 is impaired. Holders of Class 9
Claims shall not receive or retain any property on account thereof under the Plan.

4.10 Class 10 (Equity Interests). Class 10 is impaired. Holders of Class 10 interests
shall not receive or retain any property on account thereof under the Plan. All Class 10 interests
shall be deemed cancelled on the Effective Date.

SECTION 5
MEANS OF IMPLEMENTATION

5.1 Post-Closing Wrap-Up of Railroad Sale. The Trustee shall continue in office
after the Effective Date, with the following duties:

(a) Railroad Sale. The Trustee shall perform on behalf of the Estate any
post-Closing obligations of the Estate to the buyer of the Railroad Assets
in connection with the Railroad Sale, who plans to continue the Debtor’s
rail service as contemplated by the Railroad Sale. Accordingly, pursuant
to Code Section 1172(a), all rail service of the Debtor is proposed to be
continued, and none is proposed to be terminated.

(b) Railroad Sale Proceeds. To the extent that Railroad Sale Proceeds
remain undistributed, the Trustee shall (subject to Section 5.1(c))
distribute such proceeds in accordance with any agreement among parties
with a lien thereon, or any Order entered upon notice to all such parties. If
no such agreement has been reached or any such Order entered, the
Railroad Sale Proceeds shall be distributed as follows:

@) Lender. Any remaining balance of the Postpetition Loan shall be
paid in full.

(i1) Equipment Lenders. To the extent that any Equipment Lender
has a first priority lien (disregarding the Postpetition Loan) on any
Railroad Assets, the value of such assets shall be paid to such
Equipment Lender or, if less, the full Allowed Amount of the
Claim of such Equipment Lender secured thereby.

(iii)  Wheeling. To the extent that Wheeling has a first priority lien
(disregarding the Postpetition Loan) on any Railroad Assets, the
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value of such assets shall be paid to Wheeling or, if less, the full
Allowed Amount of the Claim of Wheeling secured thereby.

(iv)  Operating Expenses. To the extent that any Administrative
Claims arising from the Debtor’s business operations from the
Petition Date through the Effective Date remain unpaid, such
Claims shall be paid to the holder(s) thereof, excluding, however,
any Claims of Professional Persons, which shall be paid solely
from the Carve-Out.

W) FRA. The balance of the Railroad Sale Proceeds remaining after
the foregoing distributions shall be paid to the FRA, less
$5,000,000 to fund the Carve-Out.

Conditions to Distributions. Section 7.3 shall apply to distributions
under Section 5.1(b), except that if the FRA Settlement is in effect,
Section 4.1(a) rather than Section 7.3 shall govern allowance and
distributions on account of the FRA Claim. To the extent that disputes
concerning allowance of Claims or valuation of liens prevent complete
distribution of funds under Section 5.1(b), the Trustee shall make the
maximum distributions he can while reserving funds to cover all possible
outcomes of such disputes. However, regardless of any disputes as to the
Carve-Out, the Trustee shall turn over the full amount thereof to the Plan
Fiduciary on the Effective Date, with the Carve-Out thereupon to be
governed by Section 4.1(a)(iii) or (b)(iii), as applicable. From and after
entry of the Confirmation Order, the Trustee shall promptly advise the
Plan Fiduciary by email upon making any disbursement of Railroad Sale
Proceeds.

Residual Assets. The Trustee shall turn over to the Plan Fiduciary on the
Effective Date all Residual Assets except that, if the FRA Settlement is not
in effect, the Trustee shall turn over to the FRA, and the Estate shall be
deemed to have abandoned, any equipment or other goods on which the
FRA has a lien and as to which the Plan Fiduciary determines, in his sole
discretion, the Estate’s interest is of no or nominal value.

Cooperation. The Trustee shall render to the Plan Fiduciary such
cooperation as the Plan Fiduciary requests.

Professionals/Compensation. In performing the foregoing duties, the
Trustee may utilize professionals in accordance with Orders previously
entered. The Trustee and such professionals may receive compensation
and reimbursement of expenses on account of their services from and after
the Effective Date by filing applications with the Court therefor, and any
amounts awarded by the Court shall be paid from the Carve-Out, provided,
however, that if the FRA Settlement is in effect, the Trustee and his
professionals shall instead be paid by the Plan Fiduciary as a Plan
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Expense. Ongoing service by a professional to the Trustee shall not
preclude the Plan Fiduciary from engaging such professional pursuant to
Section 6.7.

(g)  Accounting. On the Business Day following entry of the Confirmation
Order, the Trustee shall provide to the Plan Fiduciary an interim
accounting containing (i) an itemization of Railroad Sale Proceeds
distributed and remaining in the hands of the Trustee, and (ii) an
itemization of Carve-Out funds disbursed and an itemized estimate of
amounts chargeable to the Carve-Out that are accrued and unpaid. On the
Effective Date, the Trustee shall provide the Plan Fiduciary an updated
version of such accounting, through the Effective Date. Within ten
Business Days after making his final distribution of Railroad Sale
Proceeds, the Trustee shall provide the Plan Fiduciary and file with the
Court a final accounting, under oath, setting forth the distribution of
Railroad Sale Proceeds.

(h) Discharge. From and after the Effective Date, the Trustee’s only duties
shall be as set forth in this Section 5.1. Upon completion of such duties,
and receiving the Plan Fiduciary’s concurrence that no further services of
the Trustee are likely to be needed under Section 5.1(e) above, the Trustee
may seek discharge from the Court and may, along with his professionals,
seek final compensation and reimbursement of expenses from the Court
(which, if the FRA Settlement is in effect, shall not be required for
services from and after the Effective Date).

5.2 Case Administration after Effective Date. Upon receipt of the Residual Assets
turned over by the Trustee on the Effective Date pursuant to Section 5.1(d), the Plan Fiduciary
shall assume responsibility for the administration of such assets. Notwithstanding Code Section
1141(b), confirmation of the Plan shall not terminate the Estate; rather, all assets of the Estate
(including those in the hands of the Trustee) shall be deemed to remain a bankruptcy estate for
purposes of the Bankruptcy Code and other applicable law. From and after the Effective Date,
the Plan Fiduciary shall have full responsibility for administering the Estate, performing the
duties assigned to the Plan Fiduciary under the Plan, and concluding the Case in all respects,
except for the Trustee’s continuing responsibilities under Section 5.1. The Plan shall not be
deemed to constitute a transfer or create a trust or any other legal entity for tax or any other
purposes. The U.S. Debtor’s legal existence shall continue until the Case Closing Date. Until
closed, the Case shall continue to be a case under Subchapter IV of Chapter 11 of the
Bankruptcy Code.

5.3 Allocation of Derailment Claims. Subject to acceptance of the Plan by Class 5,

(a) Wrongful Death and Personal Injury Claims. Derailment WD Claims
and Derailment PI Claims may be asserted in the U.S. Case, and such
Claims shall be Allowed and paid pursuant to Sections 4.5 and 5.5 of the
Plan. Such recoveries in the U.S. Case shall be the only recovery on
account of Derailment WD Claims or Derailment PI Claims in either the
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U.S. Case or the Canadian Case. Derailment WD Claimants and
Derailment PI Claimants waive the right to file, otherwise assert, or
recover on account of such claims in the Canadian Case. Acceptance of
the Plan by Class 5 shall constitute authorization by all Derailment WD
Claimants and Derailment PI Claimants for the Canadian Estate to obtain
disallowance of any wrongful death claim arising from the Derailment that
is or has been filed in the Canadian Case; however, no existing or future
order in the Canadian Case shall affect the rights of such holders in the
U.S. Case or in any other legal proceeding outside Canada.

Other Derailment Claims. Other Derailment Claims may be asserted in
the Canadian Case and, to the extent allowed, may receive such recovery
as may be available in the Canadian Case, which may include a pro rata
share of any assignment by the Province of its right to insurance proceeds
of the Canadian Debtor. Such recoveries in the Canadian Case shall be the
only recovery on account of such Claims in either the U.S. Case or the
Canadian Case. Any Other Derailment Claim that is or has been filed in
the U.S. Case shall be deemed Disallowed without need for an Order so
providing; however, no order in the U.S. Case shall affect the rights of
holders of Other Derailment Claims in the Canadian Case or in any other
legal proceeding outside the United States.

5.4 Insurance Policies.

(a)

(b)

Authorization to Settle. Acceptance of the Plan by Class 5 shall
constitute the authorization by all holders of Derailment WD Claims and
Derailment PI Claims for the Plan Fiduciary, on behalf of the Estate, and
the Canadian Estate to enter into and perform an Omnibus Insurer
Settlement (the preferred alternative) or a U.S.-Only Insurer Settlement,
provided, however, that if an Insurer Settlement has been reached by the
Plan Proponent prior to the Effective Date, the Plan Fiduciary shall
execute and perform such settlement, and further provided that the Plan
Fiduciary shall not negotiate any Insurer Settlement without participation
by the Plan Proponent nor enter into any Insurer Settlement without the
Plan Proponent’s consent.

Coordination with Canadian Estate. If the Canadian Estate does not
object to the Plan:

6)) Allocation of Insurance Proceeds. Proceeds from any Omnibus
Insurer Settlement shall be paid 75% to the Plan Fiduciary for
distribution pursuant to Section 5.5, and 25% to the Canadian
Estate for distribution in the Canadian Case on account of claims
arising from the Derailment.

(i1) Settlement Parameters. Any agreement of the Plan Proponent
with the Province and/or the Canadian Estate specifying the
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parameters of a mutually acceptable Omnibus Insurer Settlement
shall (i) remain privileged, confidential and not subject to
discovery in the Case or any legal proceeding, and (ii) shall be
enforceable in the Case (in any enforcement proceeding, such
agreement shall be submitted to the Court under seal).

(iii)  Inter-Company Claims. The Canadian Estate shall not assert any
Claims in the U.S. Case. The U.S. Estate shall not assert any
claims in the Canadian Case.

(iv)  Release. Section 8.2 of the Plan shall become operative.
Notwithstanding anything to the contrary contained in the Plan,
Section 8.2 shall not become operative if any of the Canadian
Parties objects to the Plan.

Canadian Estate Objection. If the Canadian Estate objects to the Plan,
then allocation of proceeds from any Omnibus Insurer Settlement shall be
determined by written agreement between the Canadian Estate and the
Plan Proponent (before the Effective Date) or the Plan Fiduciary
(thereafter), or, if none, then by joint order of the U.S. Court and the
Canadian Court allocating such proceeds proportionally between the U.S.
Estate and the Canadian Estate based on the ratio of (i) the aggregate
Allowed Amount of Derailment WD Claims and Derailment PI Claims
(allocated to the U.S. Estate), to (i1) the Monitor’s good faith estimate of
the aggregate amount for which Other Derailment Claims (other than any
Claim of the Province, which has committed to assign to victims of the
Derailment any insurance proceeds to which the Province might become
entitled) will be allowed in the Canadian Case.

U.S.-Only Insurance Settlement. All proceeds from any U.S.-Only
Insurer Settlement shall be paid to the Plan Fiduciary for distribution
pursuant to Section 5.5.

Policy Cancellation. Any Omnibus Insurer Settlement may include
cancellation of both XL Insurance Policies and a release of all claims of
the U.S. Estate and the Canadian Estate against the Insurer, in which event
all holders of Derailment Claims shall be bound by such cancellation and
release. Any U.S.-Only Insurer Settlement may include cancellation of the
XL U.S. Policy and a release of all claims of the U.S. Estate against the
Insurer, in which event all Derailment WD Claimants and Derailment PI
Claimants shall be bound by such cancellation and release.

Non-Settlement. If neither an Omnibus Insurer Settlement nor a U.S.-
Only Insurance Settlement has reached before the Effective Date, then on
the Effective Date (i) in recognition that valid Derailment Claims under
the XL U.S. Policy will substantially exceed $18,750,000, the Insurer shall
pay $18,750,000 to the Plan Fiduciary for deposit into the Compensation
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Fund, in payment of obligations of the Insurer under the XL U.S. Policy,
(i) the XL U.S. Policy shall thereupon be cancelled, (iii) the Plan
Fiduciary shall deliver to the Insurer a consent to such cancellation and a
release of obligations of the Insurer under the XL U.S. Policy, and (iv) all
Derailment WD Claimants and Derailment PI Claimants shall be bound by
such cancellation and release.

5.5 Derailment Victims’ Compensation Fund. The Plan Fiduciary shall administer
the Compensation Fund for the benefit of holders of Allowed Derailment WD Claims and
Allowed Derailment PI Claims (each, a “Beneficiary”). The Compensation Fund shall consist
of (a) proceeds of any Insurer Settlements payable to the Plan Fiduciary, (b) subject to Section
6.3(b)(i), proceeds of Residual Assets, if any, (c) subject to Section 6.3(b)(ii), proceeds of any
recoveries on account of claims, if any, of the U.S. Debtor or the Estate arising from the
Derailment, and (d) if the FRA Settlement is in effect, the residual amount of the Carve-Out
after Priority Claims are paid. Each Beneficiary shall be entitled to a Pro Rata Share of the
Compensation Fund, provided, however, that if funding for Plan Expenses is not available from
any other source, the Plan Fiduciary may use the Compensation Fund to pay Plan Expenses, but
shall restore amounts so utilized if other funding becomes available. At such times (if any) as
the Plan Fiduciary determines that the net amount of the Compensation Fund is sufficient to
fund a material distribution to Beneficiaries, and in any event prior to the Case Closing Date if
any amount is available for distribution (subject to Section 6.12), the Plan Fiduciary shall
distribute in Cash to each Beneficiary its Pro Rata Share of the total distributed amount of the
Compensation Fund.

5.6 Claims against Non-Debtor Entities. Notwithstanding pendency of the Case or
any court order or other event therein or as a result thereof:

(a) Pursuit of Litigation. Holders of Claims shall have the right to
commence or continue litigation in any forum against any Non-Debtor
Entity on account of any claim, including claims for which the U.S.
Debtor or the Canadian Debtor may share liability or that may on any
other basis be, or asserted to be, related to the Case. Without limiting the
generality of the foregoing, (a) holders of Derailment Claims may
commence or continue litigation in any forum against any Non-Debtor
Entity alleged to have caused or contributed to causation of the
Derailment, or injury or death or other damages resulting from the
Derailment, (b) holders of General Unsecured Claims may commence or
continue litigation in any forum against any Non-Debtor Entity alleged to
have guaranteed, or otherwise assumed liability for, any Claim, (¢) no
injunction or other Order shall be entered or remain in effect barring,
restricting or delaying the commencement or continuation of any such
litigation by holders of Derailment Claims or General Unsecured Claims,
and (d) the Plan Fiduciary’s powers under Section 6.3(b) to pursue and
settle claims constituting assets of the Estate shall not include the power to
pursue or settle claims of any non-Estate party, whether or not arising
from the Derailment.
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Canadian Court Orders. Section 5.6(a) shall not be construed (i) to
permit litigation in any jurisdiction against the Canadian Debtor or the
Canadian Estate during any period when an order barring such litigation is
in effect in the Canadian Case, or (ii) to permit litigation in Canada against
any defendant during any period when an order barring such litigation is in
effect in the Canadian Case.

Settlement of Litigation. The Plan shall be deemed a good-faith
settlement of the Debtor’s liability for Derailment WD Claims and
Derailment PI Claims. Accordingly, in any action brought against a Non-
Debtor Entity for its own liability for the same wrongful death or injury
that is brought in any jurisdiction with a statute modeled on the Uniform
Joint Tortfeasor Contribution Act (in Illinois, the Illinois Joint Tortfeasor
Contribution Act, 735 ILL. COMP. STAT. 5/2-1117), such Non-Debtor Entity
shall receive a full dollar-for-dollar offset against any judgment rendered
in such action, in the amount of any and all payments received by the
plaintiff from the Compensation Fund.

Transfer. The rights conferred or confirmed by Section 5.6(a) are a
bargained-for benefit of the Plan for holders of Class 5 Claims.
Accordingly, the Plan Fiduciary shall, on behalf of the Estate at the request
of any such holder, (i) oppose any pending or future motion based in
whole or in part upon the pendency of the Case, to remove, transfer,
dismiss or otherwise interfere with such holder’s exercise of the rights
conferred by Section 5.6(a), and (ii) seek to restore to its original forum
any litigation commenced by any such holder that was removed and/or
transferred prior to the Effective Date based in whole or in part on the
pendency of the Case.

Related-to Jurisdiction. From and after the Effective Date, no action
prosecuted by the holder of any Derailment Claim against any Non-Debtor
Entity shall be, or shall be deemed to be, “related to” the Case as those
words are used in 28 U.S.C. § 1334.

Insurance Neutrality. Nothing in the Plan shall be deemed to relinquish,
expand or otherwise affect the coverage of Claims under any liability
insurance policy, including the XL Insurance Policies. No insurer
(including the Insurer) nor any other Non-Debtor Entity shall be bound by
the allowance or Allowed Amount of any Claim. Each insurer and other
Non-Debtor Entity shall have the benefit of this Section 5.6(f) without
regard to whether such entity files an objection, reservation of rights or
other pleading concerning the Plan.
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SECTION 6
PLAN FIDUCIARY

6.1 Appointment of Plan Fiduciary. George J. Mitchell, former U.S. Senator from
the State of Maine, is appointed Plan Fiduciary as of the Effective Date. The Plan Fiduciary
shall have the rights, powers and responsibilities set forth in the Plan. The Plan Fiduciary shall
act as an independent fiduciary in the interests of all entities having an interest in the Estate
under the terms of the Plan. No bond or other security shall be required of the Plan Fiduciary
except as may be expressly ordered by the Court. Subject to Section 6.10, but notwithstanding
any other provision of the Plan, each and every obligation or liability of the Plan Fiduciary shall
solely be chargeable to and collectible from assets of the Estate, and the Plan Fiduciary shall
have no personal liability therefor.

6.2 Successor Plan Fiduciary. If the Plan Fiduciary at any time resigns, dies,
becomes incapable of performing the duties of the Plan Fiduciary, or is removed by the Court
for just cause after notice and hearing, a successor Plan Fiduciary designated by the Plan
Proponent shall be appointed, subject to approval by the Court after notice and a hearing.

6.3 Plan Fiduciary’s Powers. The Plan Fiduciary shall have the following powers:

(a) Claims. The Plan Fiduciary shall have authority to file objections to
Claims and to litigate to final judgment, settle or withdraw objections to
Claims, including objections filed by the Trustee and not resolved prior to
the Effective Date, provided, however, that any settlement resulting in
allowance of a Secured Claim, Priority Claim or Derailment Claim in an
amount greater than $50,000 shall require approval of the Court after
notice to the Plan Notice Parties. If the FRA Settlement is not in effect,
the Plan Fiduciary shall make an independent investigation of the FRA
Claim, including the Validity of the liens asserted by the FRA. As to any
other Claim, the Plan Fiduciary may, in his discretion, rely on any
determination made by the Trustee.

(b) Assets. The Plan Fiduciary may liquidate, collect and otherwise dispose
of Residual Assets, enter into compromises of causes of action of the
Estate (including Avoidance Actions), and take other actions that, if done
by the U.S. Debtor before the Effective Date, would have required Court
approval under Code Section 363, Fed. R. Bankr. P. 9019, or otherwise,
without the need for Court approval, provided, however, that

@) in the case of any asset subject to a lien, the Plan Fiduciary shall
determine whether, in his business judgment, sale of such asset is
likely to yield a benefit to the Estate; if not, he shall abandon such
asset, and if so, he may sell property free and clear of liens with the
consent of all entities having Valid liens thereon or pursuant to an
Order obtained after notice and hearing, and
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(i1) in the case of any potential cause of action by the Estate arising
from the Derailment, the Plan Fiduciary shall not prosecute such
action unless he first determines, in his business judgment
exercised in consultation with the Plan Proponent, that prosecution
of such action is likely to yield a benefit to the Estate, net of the
expense of such prosecution, and to enhance recoveries by
Beneficiaries from the Compensation Fund and from non-Estate
sources, in the aggregate.

Pursuant to Code Section 1123(b)(3), the Plan Fiduciary shall be the
representative of the Estate for purposes of pursuing litigation, including
Avoidance Actions, from and after the Effective Date, and shall step into
the shoes of the Trustee as to any pending litigation, except as otherwise
specified in Section 5.1.

(©) Other Powers. The Plan Fiduciary shall have full power and authority to
take all actions and execute all documents on behalf and in the name of the
U.S. Debtor necessary or appropriate to administer the Estate and
otherwise to implement the Plan without the need for approval by the
Court or any party in interest except as specifically required by the Plan.
Without limiting the generality of the foregoing, except as specifically
provided elsewhere in the Plan, the Plan Fiduciary shall have all powers
that were vested in the shareholders and board of directors of the U.S.
Debtor prior to the Petition Date and, notwithstanding any provision of
applicable non-bankruptcy law, shall not be required to seek any vote or
assent of any entity, or to seek an Order, for any action taken in
administering the U.S. Debtor consistently with the Plan, except where
specifically required by the Plan.

6.4 Funds. All funds in the hands of the Plan Fiduciary for more than one day shall
be invested in accordance with Code Section 345, except as otherwise ordered by the Court.
Because such funds are in custodia legis, no entity may acquire any interest in such funds
except by Order.

6.5 Records. Until the Case Closing Date, (a) the Plan Fiduciary or his agent shall
maintain books and records containing a description of all property of the Estate as well as an
accounting of receipts and disbursements, (b) the Plan Fiduciary shall preserve such records of
the U.S. Debtor or the Trustee as are required by applicable law, or are necessary or useful to the
Plan Fiduciary’s administration or to creditors, and (c) the Plan Fiduciary may destroy or
otherwise dispose of such records before the Case Closing Date with the consent of the Plan
Notice Parties or with approval of the Court after notice to the Plan Notice Parties.

6.6 Compensation. Subject to Section 6.8, the Plan Fiduciary shall be entitled to
receive, as a Plan Expense, reasonable compensation for services (including services prior to the
Effective Date in preparing to serve as Plan Fiduciary or otherwise assisting parties in interest to
resolve or avoid disputes in the Case) at the Plan Fiduciary’s customary hourly rates in effect
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when such services are rendered, and reimbursement of customary actual and necessary
expenses.

6.7 Retention of Professionals. From and after the Effective Date, the Plan
Fiduciary may without need for an Order employ counsel and such other professionals and
consultants as he may reasonably determine to be necessary to advise and assist him in the
performance of his duties as Plan Fiduciary. Subject to Section 6.8, each such professional shall
be entitled to receive, as a Plan Expense, reasonable compensation for services at such
professional’s customary hourly rates in effect when such services are rendered and
reimbursement of customary actual and necessary expenses. No professional or employee of
the U.S. Debtor shall be barred from providing services to the Plan Fiduciary and receiving
compensation therefor by reason of having served as a professional or employee of the U.S.
Debtor or the Trustee, provided, however, that any such retention shall require consent of the
Plan Proponent.

6.8 Compensation Procedure. For services performed from and after the Effective
Date, the Plan Fiduciary, any professional employed by him, and the Plan Proponent’s
bankruptcy counsel (each, a “Provider”) shall receive compensation and reimbursement of
expenses pursuant to reasonably detailed invoices of time spent and expenses incurred. The
Provider shall send to the Plan Notice Parties a copy of each invoice rendered to the Plan
Fiduciary. A Plan Notice Party (and, in the case of a Provider other than the Plan Fiduciary, the
Plan Fiduciary) may, within ten Business Days after having been served with a copy of the
invoice, serve on the Provider and (if different) the Plan Fiduciary a written objection
specifically identifying the basis for the objection and the particular time entries involved. If
the Plan Fiduciary makes or receives a timely objection to a particular invoice, he shall withhold
payment of the portion objected to and promptly pay the remainder of the invoice. Upon lapse
of ten Business Days after service of an invoice without making or receiving an objection
thereto, the Plan Fiduciary shall pay such invoice. If an objection is timely made and the parties
are unable to resolve the objection by agreement, then the Provider may seek determination of
the objection by filing with the Court a motion to compel payment of the disputed amount.
Except as provided by the preceding sentence, Court approval for professional fees constituting
Plan Expenses shall not be required, and requirements of the Bankruptcy Code and any national
or local rules promulgated in connection therewith shall not apply.

6.9 Limitation on Plan Expenses. Notwithstanding anything to the contrary
contained in the Plan, except as otherwise agreed by the Plan Fiduciary in writing, the Plan
Fiduciary shall not be liable for, nor shall assets held by the Plan Fiduciary be subject to, (a) any
liability arising after the Effective Date other than a Plan Expense, or (b) any Plan Expense for
which the Plan Fiduciary does not receive an invoice or other form of written notice within 60
days after the incurrence of such alleged Plan Expense.

6.10 Limitation of Liability. The Plan Fiduciary shall have no liability for any act or
omission other than gross negligence or willful misconduct. Without limiting the generality of
the foregoing, the Plan Fiduciary may rely and shall be fully protected in acting upon any (or a
copy of any) resolution, statement, certificate, instrument, report, notice, request, consent, order
or other document which, in the absence of gross negligence or willful misconduct, the Plan
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Fiduciary believes to be genuine and to have been signed or (in the case of cables, faxes,
electronic mail transmittals, and the like) to have been sent by the proper party.

6.11 Disputes. The Court shall have exclusive jurisdiction over any dispute arising
from any act or omission of the Plan Fiduciary, and 28 U.S.C. § 959(a) shall not apply because
the Plan Fiduciary’s activities consist solely of liquidation and do not entail the operation of any
business. Whether or not a dispute has arisen, the Plan Fiduciary shall have the right at any
time to seek instructions from the Court concerning any question arising in connection with the
performance of the Plan Fiduciary’s duties under the Plan, upon notice to the Plan Notice
Parties.

6.12 Closing of Case/Interim Reports. Upon the disposition by Final Order of all
objections to Claims, liquidation of all Estate assets and the completion of all distributions on
account of Claims, the Plan Fiduciary shall promptly prepare and file with the Court all
documents, and shall take all other steps, necessary to close the Case. Before filing such
documents, the Plan Fiduciary and any professional persons engaged by him shall be paid their
final invoices, which may include (subject to the compensation procedures set forth in Section
6.8) advance payment of fees and costs projected to be incurred to obtain a final decree and to
take the actions permitted or required by Section 6.13. Thereupon, the Trustee shall pay or
reserve for any unpaid Plan Expenses, donate to the American Bankruptcy Institute Foundation
any remaining Estate funds that the Plan Fiduciary concludes are too small to be economically
distributed or to provide a meaningful benefit to creditors, and shall file such reports as may be
required by the Federal Rules of Bankruptcy Procedure in order to close the case.

6.13 Final Decree. Following (and notwithstanding) entry of a final decree closing the
Case:

(a) Dissolution. The Plan Fiduciary shall file a certified copy of the final
decree with the Delaware secretary of state, whereupon the U.S. Debtor
shall, notwithstanding requirements of applicable law, be deemed legally
dissolved, and the Delaware secretary of state shall accept such final
decree for filing and as conclusive evidence of the dissolution of the U.S.
Debtor;

(b) Final Tax Returns. The Plan Fiduciary shall be authorized to, and shall,
prepare and file final state and federal income tax returns for the U.S.
Debtor, and the final report required by Section 6.12; and

(c) Disposition of Records. The Plan Fiduciary may at any time,
notwithstanding any requirements of applicable law or court order
concerning preservation of records, destroy or otherwise dispose of all
remaining records of the U.S. Debtor and its bankruptcy estate, provided,
however, that the Plan Fiduciary shall first turn over to plaintiffs’ counsel
any documents that are subject to a preservation order in any pending
lawsuit, whereupon such counsel shall be subject to, and the Plan
Fiduciary shall be relieved of, the obligations of the Debtor or the Estate
under any such order.
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SECTION 7
CLAIMS AND DISTRIBUTIONS

7.1 Bar Date. The Bar Date for all Claims shall be the earlier of the Plan Deadline,
or such date as the Court establishes by Order as the deadline by which proofs of claim must be
filed, except as follows:

(a)

(b)

(©

(d)

(e

Postpetition Claims. Any Administrative Claim still outstanding as of the
Postpetition Bar Date shall be forever barred except to the extent that it is
the subject of a proof of claim (or, as provided in Section 2.4, an
application) filed with the Court on or before the Postpetition Bar Date.

Rejection Damage Claims. As to any Claim for damages from rejection
of an executory contract or unexpired lease, (i) if rejection was approved
by Order, the Bar Date shall be the first Business Day following the 30th
day after entry of such Order, and (ii) if rejection took place pursuant to
Section 9.1, the Bar Date shall be as set forth in Section 9.2.

Amendment to Schedules. If within 30 days before the date that would
otherwise be the Bar Date for a particular Claim theretofore listed in the
Schedules as a Claim that is not contingent, unliquidated or disputed (the
“Original Bar Date”), the Schedules are amended so as to characterize
such Claim as contingent, unliquidated or disputed or to decrease the
scheduled amount thereof, the holder of such Claim shall have an
automatic extension of the Bar Date therefor through and including the
30th day after such amendment is filed, provided, however, that no proof
of claim filed after the Original Bar Date may state a greater amount for
such Claim than was listed in the Schedules prior to such amendment, and
no amendment of the Schedules shall be permitted or required after the
Effective Date.

Newly Discovered Claims. If Plan Proponent (on or before the Effective
Date) or the Plan Fiduciary (after the Effective Date) becomes aware of
the name and address of any additional entity entitled to notice of the Bar
Date, or that the Plan Proponent or Plan Fiduciary determine as a matter of
prudence should receive notice of the Bar Date, the Plan Proponent or
Plan Fiduciary may serve a supplemental Bar Date Notice (the
“Supplemental Bar Date Notice) on such entity. The Supplemental Bar
Date Notice shall be identical in substance and form to the Bar Date
Notice but shall refer to a “Bar Date” not less than 30 days after service of
the Supplemental Bar Date Notice on such entity, whereupon such date
shall be the “Bar Date” applicable to such entity for purposes of this Order
except to the extent that such entity received or had actual notice of the
Bar Date otherwise applicable to its Claim.

Waiver or Extension. The Plan Proponent, on or before the Effective
Date, and the Plan Fiduciary thereafter may waive the Bar Date for any
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particular filed Claim or extend the Bar Date for any Claim not yet filed,
provided, however, that any waiver or extension of the Bar Date by the
Plan Proponent as to a Derailment WD Claim shall be subject to Court
approval.

7.2  Effect of Claim Filing. Neither the filing of a proof of claim nor any other action
in or in connection with the Case shall constitute assent to determination by the Court of any
claim against any entity other than the U.S. Debtor.

7.3 Disputed Claims.

(a)

(b)

(©

(d)

No Payment before Allowance. Notwithstanding anything to the
contrary contained in the Plan, no payment shall be made on account of
any Claim until it is Allowed, which in the case of a Secured or Priority
Claim, shall include determination of the Allowed Amount as such and
Allowed Amount of any portion of the Claim that is Allowed as a General
Unsecured Claim. If a Claim is Allowed after the date when a distribution
under the Plan on account of such Claim would have been payable but for
this Section 7.3(a), such distribution shall be made not later than ten
Business Days after such Claim is Allowed.

Standing to Object. After the Effective Date, the Plan Fiduciary shall be
the sole party in interest with standing to object to Claims, provided,
however, that the Secured Claimants and the Trustee shall have standing
on all matters related to disposition of Railroad Sale Proceeds.

Objection Deadline. The Plan Fiduciary (or other party with standing
under Section 7.3(b)) shall file objections to Claims not later than the
Objection Deadline therefor.

(1) Shortening of Objection Deadline. Upon determining in his sole
discretion that no grounds exist to object to a particular Claim, the
Plan Fiduciary may make payment on account of a Claim prior to
the Objection Deadline, and upon making such payment the
Objection Deadline as to such Claim shall be deemed shortened to
the date such payment is made.

(ii))  Extension of Objection Deadline. Upon motion of the Plan
Fiduciary seeking an extension of the Objection Deadline as to any
Claim or group of Claims, such deadline shall (a) automatically be
extended through and including the fifth Business Day after the
Court enters an Order on such motion, and (b) be further extended
as may be provided in such Order.

Reserve for Disputed Claims. The Plan Fiduciary shall hold in reserve
the amount of any distribution that would be required under the Plan on
account of a Claim but for the fact that such Claim is not an Allowed
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Claim, provided, however, that Railroad Sale Proceeds shall be held and
disposed of by the Trustee as provided in Section 5.1(b) and (c) except as
otherwise provided therein.

(e) Representatives. No Claim shall be Allowed except in favor of the
holder of such Claim. Claims asserted by non-holders, such as class
action representatives, shall not be Allowed on behalf of the non-holder or
the holder, regardless of the jurisdiction in which such action is pending
and regardless of whether such action has been certified or its equivalent.

7.4 No Interest. Except as expressly provided in the Plan or in Code Section 506(b),
no holder of a Claim or interest shall be entitled to any interest, penalty, late charge or costs of
collection on account thereof after the Petition Date.

7.5 Preservation of Recoupment and Setoff. No provision of the Plan shall be
deemed to waive the U.S. Debtor’s rights of recoupment and setoff in respect of each and every
Claim, provided, however, that such rights shall under no circumstances reduce the amount of
the Secured Creditor Fund or the General Unsecured Fund.

7.6  Delivery of Distributions. All dollar figures in the Plan represent, and all
distributions under the Plan shall be made in, United States Dollars. Except as otherwise agreed
by the Plan Fiduciary or as set forth in the Plan, distributions to holders of Allowed Claims shall
be made by wire transfer (if agreed by the holder of the Claim and the Plan Fiduciary) or by
check sent by first class mail with postage prepaid to each such holder at the address set forth in
the proof of claim for such Allowed Claim or, if none, the address set forth in the Schedules,
provided that if the Plan Fiduciary receives notice in writing of a change of address for any such
holder or a transfer of a Claim by a holder, the Plan Fiduciary shall thereafter remit distributions
to the new address or transferee set forth on such notice, as the case may be. All checks shall be
deposited in the mail not later than five Business Days after the date of the check.

7.7 Time Bar to Cash Payments. If any distribution on account of a Claim is
returned to the Plan Fiduciary as undeliverable, or if a check in payment of the distribution on
account of a Claim remains uncashed 90 days after the date of such check, then the check will
be voided, provided, however, that the Plan Fiduciary shall reissue such distribution if he
receives, prior to the date the Claim is Disallowed under the following sentence, written notice
from the holder of such Claim of a different address to which distributions should be sent. If the
Plan Fiduciary does not receive such notice earlier than 20 Business Days before the date on
which the Plan Fiduciary plans to make a final distribution on Claims of the same type, such
Claim shall be Disallowed and the Plan Fiduciary shall file with the Court a notice so stating.

7.8 Certainty of Estate Obligations. In order to provide certainty as to the
obligations of the Plan Fiduciary:

(a) Late-Filed or Informal Claims. Each Claim as to which a proof of claim
was required to be filed on or before the Bar Date and as to which a proof
of claim was not filed on or before the Bar Date shall not become an
Allowed Claim absent a Final Order. A proof of claim that has not been
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timely filed shall be of no force or effect whatsoever, including for
purposes of any distribution made by the Plan Fiduciary; nor shall any
action (including giving notice to the U.S. Debtor or otherwise making an
“informal” proof of claim) serve for purposes of the Plan and distributions
required of the Plan Fiduciary as a substitute for timely filing a proof of
claim.

(b) Amendment of Claims. In no event shall the Allowed Amount of any
Claim exceed the amount set forth in a proof of claim therefor filed on or
before the Bar Date or, if none, the amount listed in the Schedules as the
amount of such Claim (provided that such Claim is not listed therein as
contingent, disputed or unliquidated) as amended through the Business
Day preceding the Bar Date, except to the extent that (i) the holder of such
Claim, not later than one Business Day before the Effective Date, files
with the Court and serves on the Plan Proponent so as to be received by
the Plan Proponent’s counsel on the same day, an amended proof of claim,
and (ii) such amendment is not otherwise barred as untimely by law or by
Order.

(©) Reconsideration. No Order allowing or disallowing a Claim may be
reconsidered, pursuant to Code Section 502(j) or otherwise, so as to
increase the Allowed Amount thereof after the later of (i) one Business
Day before the Effective Date, or (ii) 14 days after the date an Order
allowing such Claim is first entered.

(d) Mishandled Claims. Notwithstanding anything to the contrary contained
in the Plan, if a Claim is filed with the Court on or before the Bar Date
therefor, but the proof of claim is not correctly maintained in the Court’s
records or otherwise does not come to the attention of the Plan Fiduciary,
acting in good faith, in reviewing or making payment on account of
Claims, or if the Court by Final Order determines, notwithstanding the
provisions of Section 7.8(a), (b) and (c), that a Claim shall be Allowed in
an amount greater than is permitted by such provisions, payment on
account of such Claim shall be made as required by the Plan only to the
extent possible without (a) impairing payment of then-existing or later
incurred Plan Expenses, or (b) requiring disgorgement of any payment or
distribution previously made by the Plan Fiduciary.

SECTION 8
RELEASES AND EXCULPATION

8.1 Release of FRA. Effective upon the occurrence of the Effective Date and
provided that the FRA Settlement is in effect,

(a) The U.S. Debtor, the Estate, the Trustee and the Plan Fiduciary shall be
deemed to forever release and discharge the FRA, and all officials, agents,
counsel and other professional persons thereof, of and from any and all
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claims, demands, causes of action and the like, whether direct or
derivative, liquidated or unliquidated, fixed or contingent, matured or
unmatured, disputed or undisputed, known or unknown, foreseen or
unforeseen, at law, in equity or otherwise, arising from any act, omission,
event, or other occurrence on or before the Effective Date, in connection
with the U.S. Debtor, the U.S. Case, the Canadian Debtor or the Canadian
Case, provided, however, that such release excludes unperformed
obligations of the FRA under the FRA Settlement; and

The FRA shall be deemed to forever release and discharge the U.S.
Debtor, the Estate, the Trustee and the Plan Fiduciary, and all current or
former directors, officers, employees, agents, attorneys, advisors,
investment bankers, other professionals, lenders, investors, members,
owners, shareholders, subsidiaries and other affiliates (but excluding the
Canadian Debtor and the Canadian Estate), heirs, successors and assigns
thereof, of and from any and all claims, demands, causes of action and the
like, whether direct or derivative, liquidated or unliquidated, fixed or
contingent, matured or unmatured, disputed or undisputed, known or
unknown, foreseen or unforeseen, at law, in equity or otherwise, arising
from any act, omission, event, or other occurrence on or before the
Effective Date, in connection with the U.S. Debtor, the U.S. Case, the
Canadian Debtor or the Canadian Case, provided, however, that such
release excludes unperformed obligations of the Estate under the FRA
Settlement.

8.2 Release of Canadian Parties. Effective upon the occurrence of the Effective

Date,

(a)

(b)

The U.S. Debtor, the Estate, the Trustee and the Plan Fiduciary shall be
deemed to forever release and discharge the Canadian Parties of and from
any and all claims, demands, causes of action and the like, whether direct
or derivative, liquidated or unliquidated, fixed or contingent, matured or
unmatured, disputed or undisputed, known or unknown, foreseen or
unforeseen, at law, in equity or otherwise, arising from any act, omission,
event, or other occurrence on or prior to the Effective Date, in connection
with the U.S. Debtor, the U.S. Case, the Canadian Debtor or the Canadian
Case, provided, however, that such release excludes unperformed
obligations of any Canadian Party under any written agreement of any
Canadian Party with the Plan Fiduciary or the Plan Proponent; and

The Canadian Parties shall be deemed to forever release and discharge the
U.S. Debtor, the Estate, the Trustee and the Plan Fiduciary, and all current
or former directors, officers, employees, agents, attorneys, advisors,
investment bankers, other professionals, lenders, investors, members,
owners, shareholders, subsidiaries and other affiliates (but excluding the
Canadian Debtor and the Canadian Estate), heirs, successors and assigns
thereof, of and from any and all claims, demands, causes of action and the
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like, whether direct or derivative, liquidated or unliquidated, fixed or
contingent, matured or unmatured, disputed or undisputed, known or
unknown, foreseen or unforeseen, at law, in equity or otherwise, arising
from any act, omission, event, or other occurrence on or prior to the
Effective Date, in connection with the U.S. Debtor, the U.S. Case, the
Canadian Debtor or the Canadian Case, provided, however, that such
release excludes unperformed obligations of the Plan Fiduciary and/or the
Plan Proponent under any written agreement of any Canadian Party with
the Plan Fiduciary or the Plan Proponent.

SECTION 9
EXECUTORY CONTRACTS AND UNEXPIRED LEASES

9.1 Rejection of Remaining Contracts. All executory contracts and unexpired
leases of the U.S. Debtor as of the Petition Date not rejected prior to the Effective Date or
transferred pursuant to the Railroad Sale shall be deemed rejected on the Effective Date.

9.2 Rejection Damage Claims. If the rejection of an executory contract or unexpired
lease by the U.S. Debtor pursuant to Section 9.1 results in damages to the other party or parties
to such contract or lease, a Claim for such damages shall be Disallowed except to the extent set
forth in a proof of claim therefor filed with the Court on or before the Postpetition Bar Date.

SECTION 10
CONDITIONS TO EFFECTIVE DATE

10.1 The following are conditions to the Effective Date of the Plan:

(a) The Confirmation Order shall have been entered in the form proposed by
or otherwise acceptable to the Plan Proponent, and shall be in full and
effect, not having been stayed; and

(b) The Closing shall have occurred.

SECTION 11
MISCELLANEOUS PROVISIONS

11.1 Effect of Plan. The provisions of the Plan shall bind all holders of Claims and
Interests, whether or not they accept the Plan, and any successors and assigns to such holders of
Claims and Interests. Entry of the Confirmation Order shall be deemed to be a determination by
the Court only as to the matters expressly set forth therein and not as to any other matter
involving the U.S. Debtor, the Estate and any party in interest in the Case. All causes of action
of the Estate are preserved except as expressly provided in the Plan. No act or omission in
relation to the Plan (including but not limited to solicitation of acceptances of the Plan,
statements contained in or omitted from the disclosure statement therefor, entry of the
Confirmation Order or occurrence of the Effective Date) shall serve to bar, whether by res
judicata, collateral estoppel, judicial estoppel or otherwise, the prosecution of any action or
objection by or on behalf of the Plan Fiduciary.
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11.2 Cramdown. If no ballot is timely received for a particular class either accepting
or rejecting the Plan, such class shall be deemed to have accepted the Plan. As for any class that
votes pursuant to Code Section 1126(c) not to accept the Plan or is deemed pursuant to Code
Section 1126(g) not to accept the Plan, the Plan shall be deemed to have met the requirements
for confirmation of the Plan, including the requirements of Code Section 1129(b), except to the
extent stated with specificity in an objection to the Plan timely filed by a member of such class.
The Plan Proponent is deemed to have reserved the right to seek confirmation of the Plan under
Code Section 1129(b) as to any class that votes pursuant to Code Section 1126(c) not to accept
the Plan or is deemed pursuant to Code Section 1126(g) not to accept the Plan.

11.3 Discharge; Dissolution. The Plan is a plan of the type described in Code Section
1141(d)(3) and, accordingly, the U.S. Debtor shall not receive a discharge. Disallowed Claims,
although not discharged, shall not be entitled to any distribution under the Plan or to receive or
retain any assets of or owed to the Estate, whether by way of setoff, recoupment, attachment,
levy or otherwise. As provided in Code Section 362(c)(2)(A), the automatic stay shall remain in
effect as to the U.S. Debtor and all assets of the Estate, including all assets in the hands of the
Plan Fiduciary or the Trustee, until the Case Closing Date.

11.4 Withdrawal, Amendment or Modification of Plan. Without limiting the rights
of the Plan Proponent under the Bankruptcy Code or applicable rules, the Plan Proponent may
(i) revoke and withdraw the Plan, or propose amendments to or modifications of the Plan under
Code Section 1127, at any time prior to entry of the Confirmation Order; and (ii) after entry of
the Confirmation Order, obtain from the Court upon proper notice to any affected party any
Order necessary or appropriate to remedy any defects or omissions, or reconcile any
inconsistencies, in the Plan or the Confirmation Order in such manner as will carry out the
purposes and intent of the Plan, provided that no objecting creditor demonstrates that its
interests are materially and adversely affected.

11.5 Effect of Non-Consummation. If the Plan is withdrawn, or if for any other
reason the Effective Date does not occur, the Plan (except for this Section and Section 11.14)
shall be null and void. In such event, the provisions of the Plan may not be used against the
Plan Proponent, the Derailment WD Claimants, any creditor that accepted the Plan or any other
party in interest, for any purpose whatsoever. Without limiting the generality of the foregoing,
the Plan shall be deemed an offer of settlement to all parties in interest, and acceptance of the
Plan shall be deemed acceptance of such offer, such that Rule 408 of the Federal Rules of
Evidence and any similar provisions of state or foreign law shall apply.

11.6 Deadlines. Prior to the Effective Date, the Plan Proponent may waive or extend
any deadline applicable to parties in interest other than the Plan Proponent or the Derailment
WD Claimants. From and after the Effective Date, waivers and extensions shall be granted
solely as provided in the Plan, provided, however, that if the Plan Fiduciary seeks from the
Court, with the assent of the Plan Proponent, an extension or waiver not provided for in the
Plan, the Court shall grant such extension if not inconsistent with the purposes of the Plan.

11.7 Official Committees. The existence of any and all official committees shall
terminate upon entry of the Confirmation Order.
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11.8 Severability. To the extent that any provision of the Plan would, by its inclusion
in the Plan, preclude the Court from entering the Confirmation Order, the Plan Proponent may
modify or remove such provision without further notice, provided that such removal would not
have a material adverse effect on the distribution to any party in interest. Except as set forth in
the preceding sentence, the Plan shall be construed as a single integrated agreement, and the
Trustee, the Plan Fiduciary, all creditors of the U.S. Debtor, and any other parties in interest in
the Case shall be conclusively presumed to have relied on all provisions of the Plan and the
Confirmation Order for purposes of any future determination of the enforceability thereof.

11.9 Effective Date; Substantial Consummation. The Effective Date shall occur
whether or not the Confirmation Order has become a Final Order. For purposes of Code
Section 1101(2), the Plan shall be deemed to have been substantially consummated once the
turnover of assets required by Section 5.1(d) has been made.

11.10 Post-Confirmation Fees and Reports. The Plan Fiduciary will be responsible
for timely payment of fees incurred pursuant to 28 U.S.C. § 1930(a)(6) through the Case
Closing Date, provided, however, that regardless of whether the FRA Settlement is in effect,
such fees shall be paid from the Carve-Out. After entry of the Confirmation Order, the Plan
Fiduciary will serve the United States Trustee (Region 1) with a quarterly report for each fiscal
quarter (or portion thereof) that the Case remains open. The quarterly financial report shall
include the following:

(a) a statement of all disbursements made during the course of the fiscal
quarter, whether or not pursuant to the Plan;

(b) a summary, by class, of amounts distributed or property transferred to each
recipient under the Plan, and an explanation of the failure to make any distributions or transfers
of property under the Plan;

(©) the Plan Fiduciary’s projections as to its continuing ability to comply with
the terms of the Plan;

(d) a description of any other factors that may materially affect the Plan
Fiduciary’s ability to comply with the terms of the Plan; and

(e) an estimated date when the Plan Fiduciary will seek a final decree, unless
already done.

11.11 Dates. Whenever the Plan specifies a date for the Plan Fiduciary or the Trustee to
make any disbursement or take any other action, such action shall be taken on such date or as
soon as practicable thereafter.

11.12 Headings. Headings are utilized in the Plan for convenience only and shall not
constitute a part of the Plan for any other purpose.

11.13 Construction. The rules of construction set forth in Code Section 102 shall apply
to construction of the Plan. In the event of any inconsistency between the Plan and the
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Confirmation Order, the Confirmation Order shall prevail, but any inconsistency between the
Plan and any other outstanding Order shall be resolved in favor of the Plan.

11.14 Jurisdiction/Protections. Notwithstanding any statute or principle of judge-
made law:

(a) Canadian Parties. To the extent that any order is necessary or
appropriate to implement or enforce the provisions of Sections 5.3, 5.4(a)
or 5.4(b), such order shall be sought as a joint order of the Court and the
Canadian Court. Any party seeking to obtain or oppose entry of such
order may file pleadings in either the Court or the Canadian Court without
submitting to the jurisdiction of the other court, nor shall participation in
any joint hearing or any other activity be deemed a submission to the
jurisdiction of either court.

(b) Canadian Court. Neither the filing of any pleading with the Canadian
Court nor any other action in connection with the Canadian Case shall be
construed as or constitute a submission to the jurisdiction of the U.S.
Court for any purpose, nor be construed as having any effect on applicable
choice of law for any issue or claim, whether in the Canadian Case, the
U.S. Case, or otherwise.

(c) U.S. Court. Neither the filing of any pleading with the U.S. Court nor
any other action in connection with the U.S. Case shall be construed as or
constitute a submission to the jurisdiction of the Canadian Court for any
purpose, nor be construed as having any effect on applicable choice of law
for any issue or claim, whether in the U.S. Case, the Canadian Case, or
otherwise.

(d) Claimants. Neither the filing of a proof of claim nor any other action in
or in connection with the Case shall be construed as or constitute assent by
any Derailment WD Claimant, Derailment PI Claimant or the Plan
Proponent to determination by the Court of (i) any claim by any
Derailment WD Claimant or Derailment PI Claimant against Non-Debtor
Entities, or (ii) any motion to transfer or otherwise change the venue of
any action against Non-Debtor Entities.

11.15 Retained Jurisdiction. The Court shall retain jurisdiction over the Case after the
entry of the Confirmation Order for the following purposes:

(a) to consider and approve any modification or revision of the Plan or the
Confirmation Order, pursuant to Section 11.4;

(b) to hear and determine Unresolved Claims and all applications filed by
Professional Persons seeking compensation and reimbursement of expenses from the Estate for
services rendered prior to the Effective Date;

34





Case 13-10670 Doc 600 Filed 01/29/14 Entered 01/29/14 16:49:25 Desc Main
Document  Page 35 of 35

(©) to hear and determine any and all other adversary proceedings, contested
matters, or other actions pending in this Court or commenced thereafter by the Plan Fiduciary, or,
pursuant to Section 5.1, by the Trustee;

(d) to hear and determine any disputes arising under the Plan, the
Confirmation Order or under any agreements or instruments regarding implementation of the
Plan;

(e) to grant extensions of any deadlines set forth in the Plan or the
Confirmation Order as may be appropriate; and

) to make such Orders as are necessary and appropriate to carry out and
implement the provisions and intent of the Plan.

Dated this 29th day of January, 2014.

UNOFFICIAL COMMITTEE OF WRONGFUL
DEATH CLAIMANTS,

By its attorneys,

/s/ George W. Kurr, Jr.

George W. Kurr, Jr.

GROSS, MINSKY & MOGUL, P.A.
23 Water Street, Suite 400

P. 0. Box 917

Bangor, ME 04402-0917

Phone: (207) 942-4644 ext. 206
gwkurr @ grossminsky.com

Daniel C. Cohn, pro hac vice
Taruna Garg, pro hac vice
MURTHA CULLINA LLP
99 High Street, 20th Floor
Boston, Massachusetts 02110
Phone: (617) 457-4000

Fax: (617) 482-3868
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MAINE

In re:

Bk. No. 13-10670
MONTREAL, MAINE & ATLANTIC Chapter 11
RAILWAY, LTD.,

Debtor.

ROBERT J. KEACH, solely in his capacity as
the chapter 11 trustee for MONTREAL,
MAINE & ATLANTIC RAILWAY, LTD.,

Plaintiff
Adversary Proceeding No.
V.

WORLD FUEL SERVICES CORPORATION,
WORLD FUEL SERVICES, INC,,
WESTERN PETROLEUM COMPANY,
WORLD FUEL SERVICES, CANADA, INC.,
AND PETROLEUM TRANSPORT
SOLUTIONS, LLC,

Defendants.

COMPLAINT

Robert J. Keach, solely in his capacity as the chapter 11 trustee of Montreal, Maine &
Atlantic Railway, Ltd. (the “Trustee”), by and through his undersigned counsel, brings this
Complaint asserting direct claims against Defendants World Fuel Services Corporation
(“WFSC”), World Fuel Services, Inc. (“WFSI”), and Western Petroleum Company (“Western
Petroleum”) (WFSC, WFSI, and Western Petroleum, collectively, “Defendants”). The Trustee
also brings this Complaint seeking disallowance of the Proofs of Claim filed by Defendants and

by Defendant World Fuel Services Canada, Inc. (“WF Canada”) and Defendant Petroleum
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Transport Solutions, LLC (“PTS”) (WF Canada, and PTS, collectively, the “Objection
Defendants™). In support of its Complaint, the Trustee avers as follows:

Nature of the Action

1. This action arises out of Defendants’ negligence in connection with the
derailment of a freight train transporting seventy-two tank cars loaded with crude oil (the
“Train”) in Lac-Mégantic, Quebec (Canada) on July 6, 2013 (the “Derailment™).

2. Montreal, Maine & Atlantic Railway, Ltd. (“MMAR”) and its wholly-owned
Canadian subsidiary, Montreal Maine & Atlantic Canada Co. (“MMA Canada”), operate an
integrated, international shortline freight railroad system involving five hundred ten miles of
track located in the States of Maine and Vermont, and the Canadian Province of Québec.

3. MMAR and MMA Canada were the operators of the Train at the time of the
Derailment.

4, The Train’s cargo of crude oil, which was produced from the Bakken Formation
in North Dakota, was owned by WFSI. WEFSI, along with WFCS and Western Petroleum,
arranged for its transport by rail from New Town, North Dakota to an oil refinery in Saint John,
New Brunswick (Canada). The tank cars carrying the cargo of crude oil were leased by Western
Petroleum.

5. Safe and prudent shipping practices, as well as governmental regulations in the
United States and Canada, mandate that parties who offer for shipment certain types of products
that are deemed to be hazardous -- which includes crude oil -- must properly classify, identify,
label, and package the product so as to enable safe transport of such cargo.

6. The shipping documents provided by Defendants identified the Train’s entire

cargo of crude oil as a Class 3 flammable liquid having a high flash point -- the temperature at
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which organic material gives off sufficient vapors to ignite -- and, hence, a low danger.

7. These representations were false. On the contrary, tests conducted after the
Derailment have confirmed that the crude oil had a dangerously low flash point and was highly
volatile.

8. The tank cars that Defendants provided to MMAR for transport of their crude oil
were all of the same model and design. Defendants knew or should have known that, without
reinforced shells, head shields, valves, and other exposed fittings, this type of tank car was prone
to rupture upon derailment. Further, Defendants knew or should have known that unless MMAR
was properly advised of the correct classification of the hazardous nature of the crude oil,
unreinforced tank cars were unsafe and unsuitable for the transport of such cargo.

9. Had Defendants properly classified, identified, and labelled the Train’s crude oil
cargo, MMAR could and would have taken steps that would have avoided the Derailment.

10. The Derailment caused many of the Train’s tank cars to rupture. Given its low
flash point, the crude oil that leaked from the ruptured tank cars ignited, resulting in a number of
concussive explosions and a massive, uncontrolled fire.

11. The explosions and fire, in turn, resulted in the loss of forty-seven lives, the
destruction of a substantial portion of downtown Lac-Mégantic, significant environmental
damage, the disruption of local businesses, and the evacuation of many of Lac-Mégantic’s
residents.

12.  The death and destruction arising out of the Derailment spawned numerous
claims, suits, and proceedings against MMAR, including: (i) suits seeking damages for personal
injury, wrongful death, and property damage; (ii) governmental proceedings seeking to recover

the clean-up costs of environmental damage; and (iii) claims seeking indemnity and/or
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contribution with respect to those claim, suits, and proceedings. The damages resulting from the
Derailment have been estimated to be in the hundreds of millions of dollars.

13. These claims, suits, and proceedings, in turn, impelled MMAR to seek bankruptcy
protection under chapter 11 of the Bankruptcy Code and have, effectively, destroyed MMAR’s
business.

14. Defendants owed a duty to the public at large and to MMAR specifically to take
reasonable measures to avoid or mitigate the dangers associated with the transport of their crude
oil and to exercise reasonable care to ensure that the Train could be operated in a safe manner to
eliminate or reduce the risk of a derailment or minimize the damage that would result in the
event of a derailment.

15.  Such duties included, but were not limited to, the duty: (i) to inform MMAR of
the highly dangerous nature of the Train’s cargo by, among, other things, properly identifying,
classifying, and labeling the crude oil as a highly flammable liquid so that MMAR could
implement adequate safety procedures and protocols; and (ii) failing that, to provide safe and
appropriate packaging for the crude oil cargo, including providing properly designed and
reinforced tank cars that would have prevented or reduced the damages resulting from the
Derailment.

16. Defendants breached those duties, which has proximately caused MMAR to
suffer substantial injuries. MMAR’s injuries include, but are not limited, to: (i) the costs and
expenses associated with being named in the numerous suits, actions, and proceedings in various
jurisdictions, which arise out of the Derailment; (ii) actual or potential liability for the claims
made against MMAR in such suits, actions, and proceedings; and (iii) the destruction of

MMAR’s business operations.
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17. By this action, MMAR seeks to recover damages from Defendants, jointly and
severally and in an amount to be determined at trial, for those injuries.

Jurisdiction and Venue

18. This Court has jurisdiction over this Adversary Proceeding pursuant to 28 U.S.C.
88 157 and 1334(b).

19.  Venue is proper in this District pursuant to 28 U.S.C. §8 1408 and 1409.

20. This is a core proceeding as defined in 28 U.S.C. § 157(b)(2). This Adversary
Proceeding is a core matter over which the Court may, consistent with the United States
Constitution, exercise the judicial power of the United States of America.

Parties

21. The Trustee was appointed MMAR’s bankruptcy trustee pursuant to 11 U.S.C. §
1163 on August 21, 2013, and has, since that date, continued to function as the Court-supervised
fiduciary of MMAR. MMAR, the debtor and debtor in possession in this chapter 11 case, is a
corporation organized and existing under the laws of the State of Delaware, with its principal
place of business located in Hermon, Maine. MMAR is the parent company of MMA Canada, a
company formed and existing as an unlimited liability company under the law of the Canadian
Province of Nova Scotia law, and is or may be liable for the debts and obligations of MMA
Canada.

22. Upon information and belief, Defendant WFSC is a corporation organized and
existing under the laws of the State of Florida, with its principal place of business located in
Miami, Florida.

23. Upon information and belief, Defendant WFSI is a corporation organized and

existing under the laws of the State of Florida, with its principal place of business located in
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Miami, Florida.

24. Upon information and belief, Defendant Western Petroleum is a corporation
organized and existing under the laws of the State of Minnesota, with its principal place of
business located in Wayzata, Minnesota.

25. Upon information and belief, Defendant WF Canada is a corporation organized
and existing under the laws of British Columbia (Canada), with its principal place of business
located in Miami, Florida.

26. Upon information and belief, Defendant PTS is a limited liability company
organized and existing under the laws of the State of Minnesota, with its principal place of
business located in Eden Prairie, Minnesota.

Background

A. Crude Oil Extracted From The Bakken Formation Is Known Within The Petroleum
Industry To Be Potentially More Volatile Than Other North American Crude Oil

27.  Crude oil is the term for “unprocessed” oil, which exists under the earth’s surface.

28.  Crude oil, also known as petroleum, is a fossil fuel, inasmuch as it is produced
naturally from decaying plants and animals living in ancient seas millions of years ago. Crude
oil varies in color, from clear to tar-black, and in viscosity, from watery to almost solid.

29.  Crude oil has little commercial utility in its natural state. Petroleum refining is
the means by which crude oil is processed and refined to produce other valuable products such as
gasoline, diesel fuel, and heating oils.

30.  The “Bakken Formation” is a sub-surface rock formation covering approximately
two hundred thousand square miles in the States of Montana and North Dakota, as well as the
Canadian Provinces of Saskatchewan and Manitoba.

31.  The Bakken Formation contains one of the largest reserve of crude oil ever
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discovered in North America.

32.  Crude oil has been extracted from the Bakken Formation for more than sixty
years; however, production was historically limited due to the difficulty in extracting the oil and
the accompanying expense.

33. In recent years, however, advancements in drilling technology and hydraulic
fracking -- the process of fracturing subsurface rock formations through high pressure injection
of water, sand, and/or chemicals -- has greatly increased the volume of crude oil extracted from
the Bakken Formation.

34. Production of crude oil from the Bakken Formation in North Dakota has risen
from less than three thousand barrels per day in 2005 to up to approximately one million barrels
per day (or more) today.

35. Prior to the boom in oil production from the Bakken Formation, North American
crude oil had historically been known to have a high enough flash point that it did not present
high risk of spontaneous ignition.

36. However, crude oil extracted from the Bakken Formation has become known to
the petroleum industry to be of a different character. Much of the crude oil extracted from wells
in the Bakken Formation includes other materials, including volatile vapors, gases, and liquids
such as propane, butane, and natural gasoline. These vapors, gasses, and liquids are often
explosive and can self-ignite at low ambient temperatures.

B. Unreinforced DOT-111 Tank Cars Are Known Within The Petroleum Industry To
Be Prone To Rupture Upon Derailment

37.  There are no petroleum refineries located in or around the State of North Dakota,
nor is there a pipeline system to transport crude oil extracted from the Bakken Formation in

North Dakota to oil refineries. Such transportation is accomplished almost entirely by rail.
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38. Crude oil is transported along railways in what are known as tank cars.

39. For more than two decades, one of the most common types of tank cars used to
transport hazardous liquids, including crude oil, throughout North America has been the DOT-
111 (“DOT-111"). The Defendants knew, or should have known, about the risks associated
with the use of DOT-111s.

40. For many years preceding the Derailment, government safety regulators and the
media have documented and reported that DOT-111 tank cars were prone to tear or rupture upon
a collision and/or derailment, which could potentially spill their cargo.

41. During this time, the petroleum industry has been aware that the risk of DOT-111
tank car ruptures could be eliminated or reduced by implementing certain design changes, such
as reinforced shells, head shields, valves, and other exposed fittings. Moreover, since 2011,
governmental regulations require that all newly-manufactured DOT-111 tank cars contain design
changes of this type so as to eliminate or reduce the risk of rupture in the case of a collision
and/or derailment.

42. Cargo volatility is an important consideration in determining rail car selection as
well as applicable safety procedures and protocols to be implemented with respect to any
shipment of hazardous material.

43. Prudent and safe shipping practices dictate that hazardous flammable liquids that
are explosive and capable of self-igniting at low ambient temperatures should not be transported
in a train including DOT-111 tank cars that do not have reinforced shells, heads shields, valves,
and other exposed fittings, unless the train operator is able to implement enhanced safety
procedures and protocols to prevent or minimize the risk of derailment.

44, Prudent and safe shipping practices further dictate that, unless a train’s operator is
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made aware that the train’s cargo contains hazardous, flammable liquids that are explosive and
capable of self-igniting at low ambient temperatures and is, therefore, able to implement
enhanced safety procedures and protocols to prevent or minimize the risk of derailment, such
cargo should not be transported in a train including DOT-111 tank cars that do not have
reinforced shells, head shields, valves, and other exposed fittings.

C. Proper Classification And Identification Of Crude Oil Is Essential For Safe
Transportation By Rail

45. A party offering a hazardous material for shipment in the United States or Canada
has the duty, among others: (i) to properly identify and classify all hazardous materials related to
the shipment; (ii) to determine which hazard class or classes characterize the hazard(s) associated
with the material; (iii) to assign each material to a packing group, if applicable; and (iv) to ensure
that the hazardous material is transported in appropriate packaging.

46.  There are nine recognized classes of hazardous substances in the United States
and Canada. These classes define the type of risk a hazardous material may pose.

47.  Crude Oil falls within “Hazard Class 3 — Flammable Liquids.”

48.  The packing groups applicable to a particular hazard class indicate the degree of
risk a hazardous material may pose in transport in relation to other materials within that hazard
class.

49.  There are three packing groups applicable to Class 3 Hazardous Materials:
Packing Group I, indicating high danger, Packing Group Il, indicating moderate danger, and
Packing Group Il1, indicating low danger.

50.  Classification within these packing groups is determined by the material’s flash

point and initial boiling point, as follows:
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Packing Flash Point Initial Boiling Point
Group
I < 35°C (95°F)
I <23°C (73°F) > 35°C (95°F)
Il >23°C (73°F) but < > 35°C (95°F)

60.5°C (141°F)

51. Prudent and safe shipping practices dictate that, in order to properly classify and
identify a particular shipment of crude oil, its properties must be determined. These properties
include, but are not limited to, its flash point, corrosivity, specific gravity at loading and
reference temperatures, as well as the presence and concentration of other compounds.

52.  This information concerning a particular shipment of crude oil is also necessary
to: (i) select the proper tank car packaging; (ii) ensure that the proper tank car outage -- the “head
space” or amount of unfilled space in the tank car -- is maintained; and (iii) devise and
implement appropriate transportation safety procedures and protocols.

53. The flash point and initial boiling point of crude oil can vary greatly.
Depending upon these and other properties, a particular shipment of crude oil can fall into
Packing Group I, Il, or I11.

Eacts
A. Defendants Obtained Crude Oil From The North Dakota Bakken Formation,

Arranged For Its Shipment To Saint John, New Brunswick (Canada), And Falsely
Assigned It A Packing Group 111 Designation, Indicating A Low Danger

54.  On or about June 29, 2013, Defendants obtained and offered for shipment a
supply of crude oil from New Town, North Dakota to Saint John, New Brunswick (Canada).

55.  The crude oil product was obtained from eleven different suppliers from a number
of wells located within the North Dakota Bakken Formation.

56. This crude oil product had been transported by trucks over highways from several

10
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supplier facilities, where it was “transloaded” -- the process of transferring a shipment from one
mode of transportation to another -- into rail tank cars. Each rail tank car was filled from
approximately three truck loads.

57. This process of transloading resulted in the tank cars holding a blend of crude oil
from a variety of sources.

58. The information contained in material safety data sheets (“MSDS”) provided by
the suppliers of this crude oil varied widely and was, at times, contradictory.

59.  While all of these MSDSs identified the product as a Class 3 — Flammable Liquid,
some MSDSs designated their shipment as Packing Group I, some MSDSs designated their
shipment as Packing Group Il, and some MSDSs designated their shipment as Packing Group III.
Two MSDSs indicated that it was necessary to “determine flash point to accurately classify
packing group.”

60. The shipping documents from the trucks that delivered this crude oil to the rail
loading facility assigned the product a Packing Group 1l — Moderate Danger designation.

61. Notwithstanding the varied and sometimes conflicting product classification and
identification designations provided by the suppliers and delivery trucks, Defendants classified
and identified the entire seventy-two tank car shipment of crude oil on the bill of lading as
Petroleum Crude Oil, UN1267, Class 3, Packing Group Ill, indicating a high flash point and
initial boiling point and, hence, a low danger.

62. Defendants conducted either no investigation and analysis, or a faulty
investigation and analysis, to determine the properties of their shipment of crude oil.

63. Defendants’ shipment of crude oil was loaded into a number of DOT-111 tank

cars that had been manufactured prior to 2011, the year in which government regulations

11
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mandated that all newly-manufactured DOT-111 tank cars contain enhanced resistance against
rupture. Upon information and belief, these cars had not been retrofitted with reinforced shells,
head shields, valves, or other exposed fittings and were, therefore, subject to a high risk of
rupture in the event of a collision or derailment.

64. Defendants arranged for the shipment of the tank cars from the New Town, North
Dakota intermodal transloading facility to Cote Saint-Luc, outside Montreal, Quebec (Canada),
via the Canadian Pacific Railway Company (“CPR”), and from there to Saint John, New
Brunswick (Canada) via MMAR.

65. The bill of lading provided by Defendants for this shipment identified World
Petroleum as the shipper and WFSC as the party to be billed. WSFI claims to have held title to
the crude oil and to have been the party actually billed for the shipment by CPR.

B. MMAR’s Receipt Of Defendants’ Crude Oil Shipment And The Derailment

66. The Train departed from the New Town, North Dakota intermodal facility on or
about June 29, 2013.

67.  The Train was comprised of the seventy-two DOT-111 tank cars and one box car,
which were provided by Defendants, and several CPR locomotives.

68. CPR transported the Train to CPR’s rail yard in Cote Saint-Luc, Quebec
(Canada).

69.  On or about July 5, 2013, CPR transferred the seventy-two DOT-111 tank cars
and box car to MMAR.

70.  Applicable Canadian law and/or regulations, as well as the joint rate agreement
between MMAR and CPR, required that MMAR accept Defendants’ rail cars and cargo and

transport it through to its intended destination.
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71. MMAR connected one of its locomotives at the head end of the Train, followed
by a VB remote control car, followed by four additional locomotives, followed by the seventy-
two DOT-111 tank cars.

72. MMAR then commenced the second leg of the Train’s transport toward its
ultimate destination -- the Irving Oil refinery in Saint John, New Brunswick (Canada).

73. MMAR had no knowledge concerning the properties of the crude oil contained in
the Train’s DOT-111 tank cars beyond what was contained on the Wayhbill provided by CPR:
Petroleum Crude Oil, UN1267, Class 3, Packing Group Ill, indicating a high flash point and
initial boiling point and, hence, a low danger.

74. Had Defendants made MMAR aware that their crude oil cargo was, in fact, a
Packing Group | or Il hazardous substance, MMAR would have implemented safety procedures
and protocols that would have prevented the Derailment. Among other things, these procedures
and protocols would have required that the Train never be left unattended, always be parked on a
blocked, side track, and never be parked on a main track.

75.  Shortly before midnight on July 5, 2013, MMAR parked and secured the Train on
its main track near the town of Nantes, Quebec (Canada) and left it unattended. The main track
at this location had a slight descending grade of approximately 1.2%.

76. At or around 1:00 a.m. on July 6, 2013, the unattended Train started to move
downgrade.

77.  The Train gathered speed as it rolled uncontrolled down the descending grade
toward the town of Lac-Mégantic.

78. Sixty-three of the DOT-111 tank cars and the single box car ultimately derailed

near the town center of Lac-Mégantic.
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79. Many of the DOT-111 tank cars ruptured upon derailment, releasing their
contents of crude oil.

80. The released crude oil ignited upon release, resulting in a number of massive
explosions and an accompanying large pool fire that burned for several days.

81. As many as forty-seven people were killed and additional people may have
suffered injuries as a result of the explosions and fire.

82. The town center of Lac-Mégantic sustained extensive damage from the explosions
and fire.

83.  The air, soil, and water in and around the site of the Derailment also sustained
significant contamination from the spilled crude oil and the resulting fires.
C. The Derailment Forced MMAR To Seek Bankruptcy Protection And Resulted In

MMAR Being Joined In And Facing Potential Liability In A Number Of Civil And
Administrative Actions And Proceedings, Which Has Destroyed MMAR’s Business

84. At the time of the Derailment, MMAR was a going-concern business, which had
recently experienced substantial growth in both revenues and profits.

8b. Prior to the Derailment, MMAR reasonably projected that it would continue to
experience growth in both revenues and profitability into the future.

86. Instead, the Derailment precipitated the MMAR’s chapter 11 filing.

87.  As aresult of the Derailment, MMAR’s business was effectively destroyed. The
Trustee has received Court approval to sell substantially all of MMAR’s assets, and the Trustee
reasonably expects to liquidate the remaining assets. At the conclusion of that liquidation,
MMAR will not have any operating business, let alone a profitable operating businesses.

88. Following the Derailment, MMAR was named as a defendant in a number of civil

actions brought by the representatives and administrators of the estates of deceased victims of the
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Derailment in the Circuit Court of Cook County, Illinois (the “Illinois Cases”).

89. MMAR has incurred and will continue to incur substantial costs and expenses in
defending against the claims made in the Illinois Cases.

90. MMAR faces the risk of significant liabilities with respect to the claims made in
the Illinois Cases.

91. MMAR and MMA Canada have been named as a respondents in a class action
petition brought by representatives and administrators of the estates of deceased victims of the
Derailment in the Superior Court of the Province of Quebec (Canada), District of Mégantic (the
“Canadian Class Action”).

92. MMAR has incurred and will continue to incur substantial costs and expenses in
defending against the claims made in the Canadian Class Action.

93. MMAR faces the risk of significant liabilities with respect to the claims made in
the Canadian Class Action.

94, MMAR and MMA Canada have been named as respondents by the government of
Quebec (Canada) in Orders 628 and 628-A, issued under 8114.1 of the provincial Environment
Quiality Act, ¢.Q-2, which seek to hold MMAR and MMA Canada responsible for the costs of
cleanup and remediation of the environmental damage caused by the Derailment (the “Clean-Up
Proceeding”).

95. MMAR has incurred and will continue to incur substantial costs and expenses in
defending against the claims made in the Clean-Up Proceeding.

96. MMAR faces the risk of significant liabilities with respect to the Clean-Up

Proceeding.
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COUNT I
(Negligence)

97. The Trustee repeats and realleges, as if set forth at length herein, each and every
allegation of paragraphs 1 through 96 of this Complaint.

98. Defendants owed a duty to MMAR and to the public at large to operate their
businesses in a safe manner, to take reasonable measures to avoid or mitigate the dangers
associated with the transportation of their crude oil cargo, and to exercise reasonable care to
ensure that MMAR could operate the Train in a safe manner and thereby prevent a derailment or
minimize the damage that would result in the event of a derailment.

99.  Such duties included, but were not limited to, the duty: (i) to inform MMAR of
the highly dangerous nature of the Train’s cargo by, among, other things, properly identifying,
classifying, and labeling the crude oil as a highly flammable liquid with high danger; and (ii)
failing that, to provide safe and appropriate packaging for the crude oil cargo, including
providing properly designed and reinforced tank cars and/or other buffer rail cars that would
have prevented the Derailment or reduced the damages resulting therefrom.

100. Defendants breached those duties by their wrongful acts and/or omissions.

101. Defendants breaches of those duties include, but are not limited to, the following:

a. Despite their knowledge that crude oil produced from the Bakken
Formation is often explosive and can self-ignite at low ambient
temperatures, Defendants failed to conduct any investigation and analysis,
or conducted a flawed investigation and analysis, of the crude oil cargo to
enable Defendants to properly classify, identify, label, and package their
shipment of crude oil.

b. Despite their knowledge that the tank cars carrying their shipment of crude
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oil contained a mixture of crude oil from eleven different suppliers,
Defendants failed to conduct any investigation and analysis, or conducted
a flawed investigation and analysis, of the crude oil cargo to enable
Defendants to properly classify, identify, label, and package their
shipment of crude oil.

C. Despite their knowledge that the crude oil suppliers and delivery trucks
from whom Defendants had obtained the crude oil had provided
conflicting product classification and identification designations for the
crude oil -- including a number of MSDSs that had assigned Packing
Group |, indicating high danger and Packing Group Il, indicating moderate
danger designations and two that had indicated it was necessary to
determine the crude oil’s flash point to accurately classify the packing
group -- Defendants assigned the entire crude oil shipment a Packing
Group 11 designation, indicating a high flash point and initial boiling
point and, hence, a low danger.

d. Defendants falsely assigned their entire shipment of crude oil a Packing
Group Il designation, when, in fact, it should have been assigned a
Packing Group Il or | designation.

e. Despite their awareness of the well-known rupture risk of the DOT-111
tank cars, Defendants provided to MMAR used DOT-111 tank cars, which
had not been retrofitted to properly and safely transport such flammable
petroleum products, without providing MMAR with the proper

classification and identification of the crude oil cargo that would have
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enabled MMAR to implement appropriate safety procedures and
protocols.

102. But for Defendants’ negligent and careless acts and omissions, MMAR would
have taken steps that would have prevented the Derailment and its resulting injury to MMAR
and others.

103. As adirect and proximate result of one or more of the above negligent acts and/or
omissions of Defendants, MMAR suffered injuries arising out of the Derailment.

104. MMAR’s injuries that were proximately caused by Defendants include: (i)
incurring substantial costs and expenses in defending against the claims made in the Illinois
Cases, the Canadian Class Action, and the Clean-Up Proceeding; (ii) the risk of significant
liabilities with respect to the Illinois Cases, the Canadian Class Action, and the Clean-Up
Proceeding; and (iii) the destruction of its business.

COUNT 1l
(Disallowance of Claims)

105. The Trustee repeats and realleges, as if set forth at length herein, each and every
allegation of paragraphs 1 through 104 of this Complaint.

106. Upon information and belief, WF Canada and PTS are affiliates of, or are
affiliated with, Defendants.

107. The Objection Defendants, PTS, and WF Canada, have each filed a proof of claim
(“POC”) in MMAR’s chapter 11 case: PTS filed POC No. 28 and WF Canada filed POC No.
30.

108.  Additionally, WFSI filed a proof of claim, POC No. 32; WFSC filed a proof of
claim, POC No. 31; and WPC filed a proof of claim, POC No. 29.

109. These POCs, Nos. 28, 29, 30, 31, and 32, are referred to in this Complaint as the
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“World Fuel POCs.”

110. MMAR is not liable to the Defendants or the Objection Defendants for any
amount, whether based on subrogation, indemnification, contribution, reimbursement, or
otherwise.  Liability for the claims set forth in the World Fuel POCs is denied based on the
Defendants’ actions or inactions, as described in the preceding paragraphs of this Complaint.
Alternatively, the amount owed by the Defendants to MMAR vastly exceeds the amount, if any,
that MMAR owes to the Defendants.

111. The claims described in the World Fuel POCs are unenforceable and should be
disallowed pursuant to 11 U.S.C. § 502(a)(1).

WHEREFORE, Robert J. Keach, in his capacity as the trustee of Montreal, Maine &
Atlantic Railway, Ltd., respectfully requests that this Court: (i) enter judgment in favor of the
bankruptcy estate and against Defendants World Fuel Services Corporation, World Fuel
Services, Inc., and Western Petroleum Company, jointly and severally, in an amount to be
determined at trial; and (ii) disallow and expunge the World Fuel POCs in their entirety, pursuant
to 11 U.S.C. § 502(a)(1)

Dated: January 30, 2014 ROBERT J. KEACH, solely in his capacity

as the chapter 11 trustee of Montreal, Maine
& Atlantic Railway, Ltd.

/sl Michael A. Fagone

Paul McDonald

Michael A. Fagone
BERNSTEIN SHUR

100 Middle Street

P.O. Box 9729

Portland, ME 04104-5029
(207) 774-1200 (telephone)
(207) 774-1127 (facsimile)
pmcdonald@bernsteinshur.com
mfagone@bernsteinshur.com
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