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                _________________________________________ 
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OF CLASS MEMBERS IN RESPONSE TO THE MOTION BY CANADIAN PACIFIC RAILWAY 

COMPANY ON JURISDICTION AND REVIEW OF THE INITIAL ORDER  
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PART I.  OVERVIEW 

1. Guy Ouellet, Serge Jacques and Louis-Serges Parent, the court-appointed 

representatives of the class defined in the order of this court dated April 4, 2014, as 

amended (the “Class Representatives”), oppose the motion brought by Canadian 

Pacific Railway Company (“CP”) seeking to block these proceedings on the basis that 

this Court lacked jurisdiction to make the Initial Order almost two years ago on August 

8, 2013 (the “CP Motion”). 

2. The Class Representatives submit that the CP’s Motions should be dismissed on 

the basis of the facts and arguments presented by the Debtor in its argument plan, 

which the Class Representatives adopt in their entirety.  In summary: 

(a) the jurisdictional issue raised by CP is res judicata, the time for appeal has 

long passed, and the “comeback clause” in the Initial Order is of no 

assistance to CP; 

(b) the issues surrounding the original jurisdiction of the court are now moot—

even if it could once be argued that the Debtor should have been excluded 

from the CCAA, by virtue of being a railway, the Debtor ceased being a 

railway once it completed the sale of its assets in January 2014;1  

(c) the Debtor never was a railway within the meaning of the CCAA; and, 

(d) the jurisdiction decision is not ultra petita because the Debtor expressly 

asked the court to “DECLARE that the Petitioner is a Debtor company to 
                                            
1 Borowski v Canada (Attorney General), 198 CarswellSask 241, [1989] 1 SCR 342; AH (MTL) inc, Re  
2009 QCCA 2066.; PPD Solution de mousse inc. c. Quebec (Commission des relations du travail) 2013 
QCCA 737; Siemens Canada ltée c. Groupe Enerstat inc. 2014 QCCA 2023. 
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which the CCAA applies”—the issue could not have been raised more 

directly.   

PART II.  THE FACTS 

3. The Class Representatives provide the following perspective on behalf of the 

class members whom they represent.   

4. In this case, CP was engaged in the transport of mislabelled, highly explosive 

Bakken shale liquids over dilapidated rail lines that CP had previously owned and 

entrusted this shipment to MMA, who at the time had one of the worst safety records of 

any railway in North America.  In doing so, CP put in motion a series of events that led 

to the most devastating railway disasters in the history of Canada. 

5. For nearly two years, lawyers, government officials, the courts and others have 

worked to resolve the class action, various actions initiated in the United States and the 

CCAA process.   

6. The order which has given rise to CP’s jurisdiction motion dates back to August 

2013. At that time, the Debtor applied to the court to commence proceedings under the 

CCAA (the “CCAA Application”). 

7. CP was fully and completely apprised of the CCAA Application, their lawyers 

were in the court room in Montreal during the CCAA Application and have been on the 

Service List since the inception of this proceeding and has been an active participant 

throughout the CCAA proceedings in Sherbrooke.  CP, until now, has objected to none 

of it. 



4 
 

8. Now, at the penultimate stage of the CCAA proceedings, on the heels of a 

unanimous vote of creditors at Lac Megantic on June 9, 2015 and following the 

announcement of a further contribution by World Fuel Services of $135 million bringing 

the total settlement fund to $431 million,  when the Debtor is on the cusp of completing 

its restructuring, CP has declared, in effect, that there has been an important 

misunderstanding; this Court has no jurisdiction; and now its judgments should all be 

set aside.   

9. At the 2013 hearing of the CCAA Application, the presiding judge expressly 

asked the Debtor to address the issue of whether it was a “company” within the 

meaning of the CCAA, which excludes a “railway”.  After hearing extensive 

submissions, the court made an order declaring that the Debtor “is a debtor company to 

which the CCAA applies,” and stayed proceedings against the Debtor until September 

6, 2013.2  CP’s counsel was present at the hearing.3 

10. Since the CCAA Application and subsequent to its determination of jurisdiction, 

the CCAA Court has rendered over 40 different orders upon which the parties and 

stakeholders have relied, including the following: 

(a) The Court has extended stay of proceedings against the Debtor on 

September 4, 2013, October 9, 2013, January 23, 2014, February 11, 

2014, February 25, 2014, March 12, 2014, April 29, 2014, June 30, 2014, 

September 24, 2014, November 24, 2014, January 12, 2015, and April 15, 

                                            
2 Initial Order para. 4, 7. 
3 See paragraph 4 of the Plan D’Argumentation de MMAC.  
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2015, with the result that nobody has been able to pursue legal 

proceedings against the Debtor, its directors and officers or their insurers;   

(b) The Court has entered a cross-border protocol to coordinate these 

proceedings with Chapter 11 proceedings brought by the Debtor’s parent 

company before the United States Bankruptcy Court in Maine, and has 

communicated with the US Bankruptcy Court pursuant to the protocol;   

(c) Acting in cooperation with the US Bankruptcy Court, the Court has 

authorized a process leading to the sale of the Debtor’s assets, and 

ultimately vested title in the purchaser, with the result that the purchaser 

has been operating the business for over a year; 

(d) Acting in cooperation with the US Bankruptcy Court, the Court has 

approved and given effect to the settlement of certain insurance claims; 

and, 

(e) The Court has authorized the distribution of the Debtor’s funds in priority 

to the claims of the Debtor’s secured creditors who, but for these 

proceedings, would otherwise have been entitled to the monies; 

11. Most importantly, from the perspective of the Class Representatives, the Court, 

based upon its finding of CCAA jurisdiction: 

(a) Approved and implemented a process for the completion of proofs of claim 

against the Debtor (the “Claims Process”), resulting in a tremendous 

expenditure of time, effort and expense on the part of the Class 



6 
 

Representatives and their counsel and the many thousands of victims of 

the derailment in these proceedings; and, 

(b) ordered and presided over an unprecedented cross-border settlement 

conference conducted jointly with the US Bankruptcy Court in Bangor, 

Maine, resulting in a lengthy process of good-faith negotiations, among 

most of the stakeholders in these proceedings, including the Debtors, the 

Chapter 11 Trustee, government representatives, the Class 

Representatives, representatives of other victims and CP’s counsel, with a 

view to formulating a CCAA Plan, which has now been filed with the Court, 

and received the unanimous approval of the creditors present and voting 

at the creditors meeting. 

12. CP now announces that the CCAA does not apply to the Debtor because MMA is 

not a “company” within the meaning of that statute.  CP has, presumably harboured this 

view since the outset of this proceeding, when this same jurisdictional issue was 

decided.  

13. A worse case of “waiting in the weeds” could not be imagined. 

14. CP maintains, they did not seek to revisit the issue until now because these 

proceedings did not really affect them—notwithstanding: 

(a) CP is itself a creditor of the Debtor; 

(b) CP’s claims against the Debtor were stayed by the Initial Order and were 

made subject to the Claims Procedure Order; 
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(c) the Debtor has been transparent throughout that it intended to restructure 

the claims against it by establishing a claims process, and obtaining 

contributions third party entities including from CP’s co-defendants in the 

Class Action to fund a CCAA plan of compromise and arrangement that 

would release the contributors from their liability; 

(d) CP was “affected enough” to have a lawyer present, in person or by 

telephone, at virtually every court appearance, including the cross-border 

case conference/settlement conference held in Bangor, Maine. 

PART III.  LAW AND ARGUMENT 

15. Through the Claims Process and CCAA Plan negotiations, Class 

Representatives have disclosed information, made concessions and irreversibly altered 

not only their own positions, but the bargaining position of the entire Class whom they 

represent.  This cannot be undone.  We cannot simply pretend that it is still August 8, 

2013, and nothing has changed.  Very substantial and irreparable prejudice will be 

suffered by the Class Members in the event the CCAA process is set aside. 

16. Other stakeholders, no doubt, are similarly affected.  For example, if this court 

lacks jurisdiction, what is the effect of the order vesting title to Debtor’s undertaking 

pursuant to the CCAA?  What if the purchaser no longer wants the business?  What if 

they want to renegotiate the price?  What if the Debtor wants to renegotiate the price?  

What if another bidder steps forward?  Who is entitled to the profits earned in the 

intervening period?  Who must bear the losses?  Who is the employer? What is the 

impact on the US component of the sale and the US proceedings?  
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17. As previously observed by this court, litigation is not a game of “deux balles, 

meilleure balle”:  a rule that allows a litigant to raise jurisdictional issues at any stage of 

the proceedings is not the same as a rule that allows an endless (and timeless) number 

of “do-overs” after the issue has been put squarely before the court, and adjudicated 

upon.   

18. Where a court has decided an issue, an unhappy litigant may move before the 

court in a timely way to seek reconsideration of the decision if it was made without 

notice to them, and/or he may appeal.  If the unhappy litigant does neither, then order is 

final and stakeholders are entitled to rely upon it, even if it is incorrect.4 At best, this is a 

thinly disguised appeal, brought well outside any appeal period. 

19. In real-time restructuring cases, the integrity and certainty of the process is 

paramount.5  The finality of judgments must be respected.  CP was served with notice 

of the application for CCAA protection and could have returned to court in a timely way 

to seek reconsideration of the jurisdictional issue; alternatively, CP could have 

appealed.  The option that is not and has never been legitimately available to CP or any 

litigant is to lay in the weeds for nearly two years and then, when faced with a Plan that 

they don’t like, attempt to mount a collateral attack on the Initial Order, in an effort to 

block the proceedings to the prejudice of other stakeholders. 

20. CP cannot rely on a “comeback clause” in the Initial Order at this late stage in an 

effort to block the proceedings. Courts have made it clear that if a party is to rely on a 

                                            
4 Dorion v. Roberge  [1991] 1 S.C.R. 374 at para 72.  
5 Royal Bank of Canada v. Soundair Corp., [1991] O.J. No. 1137 (C.A.). AbitibiBowater Inc., Re 2010 
QCCS 1742 at paras 35-36. 
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comeback clause, it must be done in a timely fashion.6 By participating in the CCAA 

proceedings for as long as they have, CP cannot now decide that the CCAA Court does 

not have jurisdiction. It is submitted that the within motions brought by CP represent a 

flagrant abuse of process. 

21. The Class Representatives respectfully request that this Court dismiss the CP 

Motion. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Lac-Mégantic, June 12, 2015 

(s) Daniel Larochelle     
ME DANIEL E. LAROCHELLE 
Attorney for the Class Action Plaintiffs 

 

Montréal, June 12, 2015 

(s) Jeff Orenstein      
CONSUMER LAW GROUP INC. 
Per: Me Jeff Orenstein 

 

   

                                            
6 General Chemical Canada Ltd., Re 2005 CarswellOnt 210, 7 C.B.R. (5th) 102 at para 2. 
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Tiger Brand Knitting Co., Re (2005), 19 C.B.R. (5th) 53, 2005 CarswellOnt 8387 (Ont. C.A.) — referred to


Statutes considered:


Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to


Canadian Commercial Corporation Act, R.S.C. 1985, c. C-14
Generally — referred to


Code civil du Québec, L.Q. 1991, c. 64
en général — referred to


Land Registration Reform Act, R.S.O. 1990, c. L.4
Generally — referred to


Personal Property Security Act, S.N.B. 1993, c. P-7.1
Generally — referred to


Personal Property Security Act, R.S.O. 1990, c. P.10
Generally — referred to


Registry Act, R.S.N.B. 1973, c. R-6
Generally — referred to


MOTION by corporation seeking Court's approval of sale.


Clément Gascon, J.C.S:


REASONS FOR JUDGMENT AND VESTING ORDER IN RESPECT OF THE BEAUPRÉ, DALHOUSIE, DONNACONA AND
FORT WILLIAM ASSETS (#513)


Introduction


1      This judgment deals with the approval of a sale of assets contemplated by the Petitioners in the context of their CCAA
restructuring.


2      At issue are, on the one hand, the fairness of the sale process involved and the appropriateness of the Monitor's
recommendation in that regard, and on the other hand, the legal standing of a disgruntled bidder to contest the approval sought.


The Motion at Issue


3      Through their Amended Motion for the Issuance of an Order Authorizing the Sale of Certain Assets of the Petitioners
(Four Closed Mills)(the "Motion"), the Petitioners seek the approval of the sale of four closed mills to American Iron & Metal


LP ("AIM") and the issuance of two Vesting Orders 1  in connection thereto.


4      The Purchase Agreement and the Land Swap Agreement contemplated in that regard, which were executed on April 6,
15 and 21, 2010, are filed in the record as Exhibits R-1, R-1A and R-2A.
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5      In short, given the current state of the North American newsprint and forest products industry, the Petitioners have had to
go through a process of idling and ultimately selling certain of their mills that they no longer require to satisfy market demand
and that will not form part of their mill configuration after emergence from their current CCAA proceedings.


6      So far, the Petitioners, with the assistance of the Monitor, have in fact undertaken a number of similar sales processes
with respect to closed mills, including:


(a) the pulp and paper mill in Belgo, Quebec that was sold to Recyclage Arctic Beluga Inc. ("Arctic Beluga"), as
approved and authorized by the Court on November 24, 2009;


(b) the St-Raymond sawmill that was sold to 9213-3933 Quebec Inc., as approved and authorized by the Court on
December 11, 2009; and


(c) the Mackenzie Facility that was sold to 1508756 Ontario Inc., as approved and authorized by the Court on March
23, 2010.


7      The transaction at issue here includes pulp and paper mills located in Dalhousie, New Brunswick (the "Dalhousie
Mill"), Donnacona, Quebec (the "Donnacona Mill"), Fort William, Ontario (the "Fort William Mill") and Beaupré, Quebec (the
"Beaupré Mill") (collectively, the "Closed Mills").


8      The assets comprising the Closed Mills include the real property, buildings, machinery and equipment located at the
four sites.


9      The Closed Mills are being sold on an "as is/where is" basis, in an effort to (i) reduce the Petitioners'ongoing carrying
costs, which are estimated to be approximately CDN$12 million per year, and (ii) mitigate the Petitioners'potential exposure
to environmental clean-up costs if the sites are demolished in the future, which are estimated at some CDN$10 million based
on the Monitor's testimony at hearing.


10      The Petitioners marketed the Closed Mills as a bundled group to maximize their value, minimize the potential future
environmental liability associated with the sites, and ensure the disposal of all four sites through their current US Chapter 11
and CCAA proceedings.


11      According to the Petitioners, the proposed sale is the product of good faith, arm's length negotiations between them
and AIM.


12      They believe that the marketing and sale process that was followed was fair and reasonable. While they did receive other
offers that were, on their faces, higher in amount than AIM's offer, they consider that none of the other bidders satisfactorily
demonstrated an ability to consummate a sale within the time frame and on financial terms that were acceptable to them.


13      Accordingly, the Petitioners submit that the contemplated sale of the Closed Mills to AIM is in the best interest of and
will generally benefit all of their stakeholders, in that:


a) the sale forms part of Petitioners' continuing objective and strategy to elaborate a restructuring plan, which will
allow them (or any successor) to be profitable over time. This includes the following previously announced measures
of (a) disposing of non-strategic assets, (b) reducing indebtedness, and (c) reducing financial costs;


b) the Closed Mills are not required to continue the operations of the Petitioners, nor are they vital to successfully
restructure their business;


c) each of the Closed Mills faces potential environmental liabilities and other clean-up costs. The Petitioners also
incur monthly expenses to maintain the sites in their closed state, including tax, utility, insurance and security costs;
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d) the proposed transaction is on attractive terms in the current market and will provide the Petitioners with additional
liquidity. In addition to realizing cash proceeds from the Closed Mills and additional proceeds from the sales of the
paper machines, the projected sale will also relieve the Petitioners of potentially significant environmental liabilities;
and


e) the Petitioners' creditors will not suffer any prejudice as a result of the proposed sale and the issuance of the
proposed vesting orders since the proceeds will be remitted to the Monitor in trust and shall stand in the place and
stead of the Purchased Assets (as defined in the contemplated Purchase Agreement). As a result, all liens, charges and
encumbrances on the Purchased Assets will attach to such proceeds, with the same priority as they had immediately
prior to the sale.


14      In its 38 th  Report dated April 24, 2010, the Monitor supports the Petitioners' position and recommends that the
contemplated sale to AIM be approved.


15      Some key creditors, notably the Ad Hoc Committee of the Bondholders, also support the Motion. Others (for instance,
the Term Lenders and the Senior Secured Noteholders) indicate that they simply submit to the Court's decision.


16      None of the numerous Petitioners' creditors opposes the contemplated sale. None of the parties that may be affected by
the wording of the Vesting Orders sought either.


17      However, Arctic Beluga, one of the unsuccessful bidders in the marketing and sale process of the Closed Mills, intervenes
to the Motion and objects to its conclusions.


18      It claims that its penultimate bid 2  for the Closed Mills was a proposal for CDN$22.1 million in cash, an amount more
than CDN$8.3 million greater than the amount proposed by the Petitioners in the Motion.


19      According to Arctic Beluga, the AIM bid that forms the basis of the contemplated sale is for CDN$8.8 million in cash, plus
40% of the proceeds from any sale of the machinery (of which only CDN$5 million is guaranteed within 90 days of closing),
and is significantly lower than its own offer of over CDN$22 million in cash.


20      Arctic Beluga argues that it lost the ability to purchase the Closed Mills due to unfairness in the bidding process. It
considers that the Court has the discretion to withhold approval of the sale where there has been unfairness in the sale process
or where there are substantially higher offers available.


21      It thus requests the Court to 1) dismiss the Motion so that the Petitioners may consider its proposal for the Closed Mills,
2) refuse to authorize the Petitioners to enter into the proposed Purchase Agreement and Land Swap Agreement, and 3) declare
that its proposal is the highest and best offer for the Closed Mills.


22      The Petitioners reply that Arctic Beluga has no standing to challenge the Court's approval of the sale of the Closed Mills
contemplated in these proceedings.


23      Subsidiarily, in the event that Arctic Beluga is entitled to participate in the Motion, they consider that any inquiry into the
integrity and fairness of the bidding process reveals that the contemplated sale to AIM is fair, reasonable and to the advantage
of the Petitioners and the other interested parties, namely the Petitioners' creditors.


24      To complete this summary of the relevant context, it is worth adding that at the hearing, in view of Arctic Beluga's
Intervention, AIM also intervened to support the Petitioners' Motion.


25      It is worth mentioning as well that even though he did not contest the Motion per se, the Ville de Beaupré's Counsel


voiced his client's concerns with respect to the amount of unpaid taxes 3  currently outstanding in regard to the Beaupré Mill
located on its territory.
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26      Apparently, part of these outstanding taxes has been paid very recently, but there is a potential dispute remaining on the
balance owed. That issue is not, however, in front of the Court at the moment.


Analysis and Discussion


27      In the Court's opinion, the Petitioners' Motion is well founded and the Vesting Orders sought should be granted.


28      The sale process followed here was beyond reproach. Nothing justifies refusing the Petitioners' request and setting
aside the corresponding recommendation of the Monitor. None of the complaints raised by Arctic Beluga appears justified or
legitimate under the circumstances.


29      On the issue of standing, even though the Court, to expedite the hearing, did not prevent Arctic Beluga from participating
in the debate, it agrees with Petitioners that, in the end, its legal standing appeared to be most probably inexistent in this case.


30      This notwithstanding, it remains that in determining whether or not to approve the sale, the Court had to be satisfied that
the applicable criteria were indeed met. Because of that, the complaints raised would have seemingly been looked at, no matter
what. As part of its role as officer of the Court, the Monitor had, in fact, raised and addressed them in its 38th Report in any event.


31      The Court's brief reasons follow.


The Sale Approval


32      In a prior decision rendered in the context of this restructuring 4 , the Court has indicated that, in its view, it had
jurisdiction to approve a sale of assets in the course of CCAA proceedings, notably when such a sale was in the best interest


of the stakeholders generally 5 .


33      Here, there are sufficient and definite justifications for the sale of the Closed Mills. The Petitioners no longer use them.
Their annual holding costs are important. To insure that a purchaser takes over the environmental liabilities relating thereto and
to improve the Petitioners' liquidity are, no doubt, valid objectives.


34      In that prior decision, the Court noted as well that in determining whether or not to authorize such a sale of assets, it
should consider the following key factors:


• whether sufficient efforts to get the best price have been made and whether the parties acted providently;


• the efficacy and integrity of the process followed;


• the interests of the parties; and


• whether any unfairness resulted from the process.


35      These principles were established by the Ontario Court of Appeal in the Royal Bank v. Soundair Corp. 6  decision. They


are applicable in a CCAA sale situation 7 .


36      The Soundair  criteria focus first and foremost on the "integrity of the process", which is integral to the administration
of statutes like the CCAA. From that standpoint, the Court must be wary of reopening a bidding process, particularly where


doing so could doom the transaction that has been achieved 8 .


37      Here, the Monitor's 38th Report comprehensively outlines the phases of the marketing and sale process that led to the
outcome now challenged by Arctic Beluga. This process is detailed at length at paragraphs 26 to 67 of the Report.
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38      The Court agrees with the Monitor's view that, in trying to achieve the best possible result within the best possible time
frame, the Petitioners, with the guidance and assistance of the Monitor, have conducted a fair, reasonable and thorough sale
process that proved to be transparent and efficient.


39      Suffice it to note in that regard that over sixty potential purchasers were contacted during the course of the initial Phase I
of the sale process and provided with bid package information, that the initial response was limited to six parties who submitted
bids, three of which were unacceptable to the Petitioners, and that the subsequent Phase II involved the three finalists of Phase I.


40      By sending the bid package to over sixty potential purchasers, there can be no doubt that the Petitioners, with the assistance
of the Monitor, displayed their best efforts to obtain the best price for the Closed Mills.


41      Moreover, Arctic Beluga willingly and actively participated in these phases of the bidding process. The fact that it now
seeks to nevertheless challenge this process as being unfair is rather awkward. Its active participation certainly does not assist


its position on the contestation of the sale approval 9 .


42      In point of fact, Arctic Beluga's assertion of alleged unfairness in the sale process is simply not supported by any of
the evidence adduced.


43      Arctic Beluga was not treated unfairly. The Petitioners and the Monitor diligently considered the unsolicited revised bids
it tendered, even after the acceptance of AIM's offer. It was allowed every possible chance to improve its offer by submitting
a proof of funds. However, it failed to do enough to convince the Petitioners and the Monitor that its bid was, in the end, the
best one available.


44      Turning to the analysis of the bids received, it is again explained in details in the Monitor's 38th Report, at paragraphs
45 to 67.


45      In short, the Petitioners, with the Monitor's support, selected AIM's offer for the following reasons:


(a) the purchase price was fair and reasonable and subjected to a thorough canvassing of the market;


(b) the offer included a sharing formula, based on future gross sale proceeds from the sale of the paper machines
located at the Closed Mills, that provided for potential sharing of the proceeds from the sale of any paper machines;


(c) AIM confirmed that no further due diligence was required;


(d) AIM had provided sufficient evidence of its ability to assume the environmental liabilities associated with the
Closed Mills; and


(e) AIM did not have any financing conditions in its offer and had provided satisfactory evidence of its financial
ability to close the sale.


46      Both the Petitioners and the Monitor considered that the proposed transaction reflected the current fair market value of the
assets and that it satisfied the Petitioners'objective of identifying a purchaser for the Closed Mills that was capable of mitigating
the potential environmental liabilities and closing in a timely manner, consistent with Petitioners'on-going reorganization plans.


47      The Petitioners were close to completing the sale with AIM when Arctic Beluga submitted its latest revised bid that
ended up being turned down.


48      The Petitioners, again with the support of the Monitor, were of the view that it would not have been appropriate for
them to risk having AIM rescind its offer, especially given that Arctic Beluga had still not provided satisfactory evidence of
its financial ability to close the transaction.







AbitibiBowater Inc., Re, 2010 QCCS 1742, 2010 CarswellQue 4082


2010 QCCS 1742, 2010 CarswellQue 4082, 190 A.C.W.S. (3d) 679, 71 C.B.R. (5th) 220...


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 9


49      The Court considers that their decision in this respect was reasonable and defendable. The relevant factors were weighed
in an impartial and independent manner.


50      Neither the Petitioners nor the Monitor ignored or disregarded the Arctic Beluga bids. Rather, they thoroughly considered
them, up to the very last revision thereof, albeit received quite late in the whole process.


51      They asked for clarifications, sometimes proper support, finally sufficient commitments.


52      In the end, through an overall assessment of the bids received, the Petitioners and the Monitor exercised their business
and commercial judgment to retain the AIM offer as being the best one.


53      No evidence suggests that in doing so, the Petitioners or the Monitor acted in bad faith, with an ulterior motive or with
a view to unduly favor AIM. Contrary to what Arctic Beluga suggested, there was no "fait accompli" here that would have
benefited AIM.


54      The Petitioners and the Monitor rather expressed legitimate concerns over Arctic Beluga ultimate bid. These concerns
focused upon the latter's commitments towards the environmental exposures issues and upon the lack of satisfactory answers
in regard to the funding of their proposal.


55      In a situation where, according to the evidence, the environmental exposures could potentially be in the range of some
CDN$10 million, the Court can hardly dispute these concerns as being anything but legitimate.


56      From that perspective, the concerns expressed by the Petitioners and the Monitor over the clauses of Arctic Beluga


penultimate bid concerning the exclusion of liability for hazardous material were, arguably, reasonable concerns 10 . Mostly in
the absence of similar exclusion in the offer of AIM.


57      Similarly, their conclusion that the answers 11  provided by that bidder for the funding requirement of their proposal were


not satisfactory when compared to the ones given by AIM 12  cannot be set aside by the Court as being improper.


58      In that regard, the solicitation documentation 13  sent to Arctic Beluga and the other bidders clearly stated that selected
bidders would have to provide evidence that they had secured adequate and irrevocable financing to complete the transaction.


59      A reading of clauses 4 and 5 of the "funding commitment" initially provided by Arctic Beluga 14  did raise some
question as to its adequate and irrevocable nature. It did not satisfy the Petitioners that Arctic Beluga had the ability to pay the
proposed purchase price and did not adequately demonstrate that it had the funds to fulfill, satisfy and fund future environmental
obligations.


60      The subsequent letter received from Arctic Beluga's bankers 15  did appear to be somewhat incomplete in that regard
as well.


61      Arctic Beluga's offer, although highest in price, was consequently never backed with a satisfactory proof of funding
despite repeated requests by the Petitioners and the Monitor.


62      In the situation at hand, the Phase I sale process was terminated as a result of the decision to remove the Mackenzie Mill
from the process. However, prior to that, the successful bidder had failed to provide satisfactory evidence that it would be able
to finance the transaction despite several requests in that regard.


63      If anything, this underscored the importance of requesting and appraising evidence of any bidder's financial wherewithal
to close the sale.
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64      The applicable duty during a sale process such as this one is not to obtain the best possible price at any cost, but to do
everything reasonably possible with a view to obtaining the best price.


65      The dollar amount of Arctic Beluga's offer is irrelevant unless it can be used to demonstrate that the Petitioners, with the


assistance of the Monitor, acted improvidently in accepting AIM's offer over theirs 16 .


66      Nothing in the evidence suggests that this could have been the case here.


67      In that regard, Arctic Beluga's references to the findings of the courts in Beauty Counsellors of Canada Ltd., Re 17  and


Selkirk, Re 18  hardly support its argument.


68      In these decisions, the courts first emphasized that it was not desirable for a purchaser to wait to the last minute, even up to
the court approval stage, to submit its best offer. Yet, the courts then added that they could still consider such a late offer if, for
instance, a substantially higher offer turned up at the approval stage. In support of that view, the courts explained that in doing
so, the evidence could very well show that the trustee did not properly carry out its duty to obtain the best price for the estate.


69      This reasoning has clearly no application in this matter. As stated, the process followed was appropriate and beyond
reproach. The bids received were reviewed and analyzed. Arctic Beluga's bid was rejected for reasonable and defendable
justifications.


70      That being so, it is not for this Court to second-guess the commercial and business judgment properly exercised by the
Petitioners and the Monitor.


71      A court will not lightly interfere with the exercise of this commercial and business judgment in the context of an asset sale
where the marketing and sale process was fair, reasonable, transparent and efficient. This is certainly not a case where it should.


72      In prior decisions rendered in similar context 19 , courts in this province have emphasized that they should intervene only
where there is clear evidence that the Monitor failed to act properly. A subsequent, albeit higher, bid is not necessarily a valid
enough reason to set aside a sale process short of any evidence of unfairness.


73      In the circumstances, the Court agrees that the Petitioners and the Monitor were "entitled to prefer a bird in the hand
to two in the bush" and were reasonable in preferring a lower-priced unconditional offer over a higher-priced offer that was
subject to ambiguous caveats and unsatisfactory funding commitments.


74      AIM has transferred an amount of $880,000 to the Petitioners' Counsel as a deposit required under the Purchase Agreement.


It has the full financial capacity to consummate the sale within the time period provided for 20 .


75      As a result, the Court finds that the Petitioners are well founded in proceeding with the sale to AIM on the basis that the offer
submitted by the latter was the most advantageous and presented the fewest closing risks for the Petitioners and their creditors.


76      All in all, the Court agrees with the following summary of the situation found in the Monitor's 38 th  Report, at paragraph 79:


(a) the Petitioners have used their best efforts to obtain the best purchase price possible;


(b) the Petitioners have acted in a fair and reasonable manner throughout the sale process and with respect to all
potential purchasers, including Arctic Beluga;


(c) the Petitioners have considered the interests of the stakeholders in the CCAA proceedings;


(d) the sale process with respect to the Closed Mills was thorough, extensive, fair and reasonable; and



http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1986267627&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1987291683&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)





AbitibiBowater Inc., Re, 2010 QCCS 1742, 2010 CarswellQue 4082


2010 QCCS 1742, 2010 CarswellQue 4082, 190 A.C.W.S. (3d) 679, 71 C.B.R. (5th) 220...


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 11


(e) Arctic Beluga had ample opportunity to present its highest and best offer for the Closed Mills, including ample
opportunity to address the issues of closing risk and the ability to finance the transaction and any future environmental
liabilities, and they have not done so in a satisfactory manner.


77      The contemplated sale of the Closed Mills to AIM will therefore be approved.


The Standing Issue


78      In view of the Court's finding on the sale approval, the second issue pertaining to the lack of standing of Arctic Beluga
is, in the end, purely theoretical.


79      Be it as a result of Arctic Beluga's Intervention or because of the Monitor's 38th Report, it remains that the Court had,
in any event, to be satisfied that the criteria applicable for the approval of the sale were met. In doing so, proper consideration
of the complaints raised was necessary, no matter what.


80      Even if this standing issue does not consequently need to be decided to render judgment on the Motion, some remarks
are, however, still called for in that regard.


81      Interestingly, the Court notes that in the few reported decisions 21  of this province's courts dealing with the contestation
of sale approval motions, the standing issue of the disgruntled bidder has apparently not been raised or analyzed.


82      In comparison, in a leading case on the subject 22 , the Ontario Court of Appeal has ruled, a decade ago, that a bitter
bidder simply does not have a right that is finally disposed of by an order approving a sale of a debtor's assets. As such, it has
no legal interest in a sale approval motion.


83      For the Ontario Court of Appeal, the purpose of such a motion is to consider the best interests of the parties who have a
direct interest in the proceeds of sale, that is, the creditors. An unsuccessful bidder's interest is merely commercial:


24 [...] If an unsuccessful prospective purchaser does not acquire an interest sufficient to warrant being added as a
party to a motion to approve a sale, it follows that it does not have a right that is finally disposed of by an order
made on that motion.


25 There are two main reasons why an unsuccessful prospective purchaser does not have a right or interest that is
affected by a sale approval order. First, a prospective purchaser has no legal or proprietary right in the property being
sold. Offers are submitted in a process in which there is no requirement that a particular offer be accepted. Orders
appointing receivers commonly give the receiver a discretion as to which offers to accept and to recommend to the
court for approval. The duties of the receiver and the court are to ensure that the sales are in the best interests of those
with an interest in the proceeds of the sale. There is no right in a party who submits an offer to have the offer, even
if the highest, accepted by either the receiver or the court: Crown Trust v. Rosenberg, supra.


26 Moreover, the fundamental purpose of the sale approval motion is to consider the best interests of the parties
with a direct interest in the proceeds of the sale, primarily the creditors. The unsuccessful would be purchaser has no
interest in this issue. Indeed, the involvement of unsuccessful prospective purchasers could seriously distract from
this fundamental purpose by including in the motion other issues with the potential for delay and additional expense.


84      The Ontario Court of Appeal explained as follows the policy reasons underpinning its approach to the lack of standing


of an unsuccessful prospective purchaser 23 :


30 There is a sound policy reason for restricting, to the extent possible, the involvement of prospective purchasers
in sale approval motions. There is often a measure of urgency to complete court-approved sales. This case is a
good example. When unsuccessful purchasers become involved, there is a potential for greater delay and additional
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uncertainty. This potential may, in some situations, create commercial leverage in the hands of a disappointed would
be purchaser which could be counterproductive to the best interests of those for whose benefit the sale is intended.


85      Along with what appears to be a strong line of cases 24 , Morawetz J. recently confirmed the validity of the Skyepharma
precedent in the context of an opposition to a sale approval filed by a disgruntled bidder in both Canadian proceedings under


the CCAA and in US proceedings under Chapter 11 25 .


86      Here, Arctic Beluga stood alone in contesting the Motion. None of the creditors supported its contestation. Its only
interest was to close the deal itself, arguably for the interesting profits it conceded it would reap in the very good scrap metal
market that exists presently.


87      Arctic Beluga's contestation did, in the end, delay the sale approval and no doubt brought a level of uncertainty in a
process where the interested parties had a definite interest in finalizing the deal without further hurdles.


88      From that perspective, Arctic Beluga's contestation proved to be, at the very least, a good example of the "à propos"
of the policy reasons that seem to support the strong line of cases cited before that question the standing of bitter bidder in
these debates.


For these Reasons, The Court:


1      AUTHORIZES Abitibi-Consolidated Company of Canada ("ACCC"), Bowater Maritimes Inc. ("BMI") and Bowater
Canadian Forest Products Inc. ("BCFPI" and together with ACCC and BMI, the "Vendors") to enter into, and Abitibi-
Consolidated Inc. ("ACI") to intervene in, the agreement entitled Purchase and Sale Agreement (as amended, the "Purchase
Agreement"), by and between ACCC, BMI and BCFPI, as Vendors, American Iron & Metal LP (the "Purchaser") through its
general partner American Iron & Metal GP Inc., as Purchaser, American Iron & Metal Company Inc., as Guarantor, and to which
ACI intervened, copy of which was filed as Exhibits R-1 and R-1(a) to the Motion, and into all the transactions contemplated
therein (the "Sale Transactions") with such alterations, changes, amendments, deletions or additions thereto, as may be agreed
to with the consent of the Monitor;


2      ORDERS and DECLARES that this Order shall constitute the only authorization required by the Vendors to proceed
with the Sale Transactions and that no shareholder or regulatory approval shall be required in connection therewith, save and
except for the satisfaction of the Land Swap Transactions and the obtaining of the U.S. Court Order (as said terms are defined
in the Purchase Agreement);


3      ORDERS and DECLARES that upon the filing with this Court's registry of a Monitor's certificate substantially in the form
appended as Schedule "D" hereto, (the "First Closing Monitor's Certificate"), all right, title and interest in and to the Beaupré
Assets, Donnacona Assets and Dalhousie Assets (each as defined below and collectively, the "First Closing Assets"), shall vest
absolutely and exclusively in and with the Purchaser, free and clear of and from any and all claims, liabilities, obligations,
interests, prior claims, hypothecs, security interests (whether contractual, statutory or otherwise), liens, assignments, judgments,
executions, writs of seizure and sale, options, adverse claims, levies, charges, liabilities (direct, indirect, absolute or contingent),
pledges, executions, rights of first refusal or other pre-emptive rights in favour of third parties, mortgages, hypothecs, trusts or
deemed trusts (whether contractual, statutory or otherwise), restrictions on transfer of title, or other claims or encumbrances,
whether or not they have attached or been perfected, registered, published or filed and whether secured, unsecured or otherwise
(collectively, the "First Closing Assets Encumbrances"), including without limiting the generality of the foregoing: (i) any
encumbrances or charges created by the Order issued on April 17, 2009 by Justice Clément Gascon, J.S.C., as amended, and/or
any other CCAA order; and (ii) all charges, security interests or charges evidenced by registration, publication or filing pursuant
to the Civil Code of Québec, the Ontario Personal Property Security Act, the New Brunswick Personal Property Security Act
or any other applicable legislation providing for a security interest in personal or movable property, excluding however, the
permitted encumbrances, easements and restrictive covenants listed on Schedule "E" hereto (the "Permitted First Closing Assets
Encumbrances") and, for greater certainty, ORDERS that all of the First Closing Assets Encumbrances affecting or relating
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to the First Closing Assets be expunged and discharged as against the First Closing Assets, in each case effective as of the
applicable time and date set out in the Purchase Agreement;


4      ORDERS and DECLARES that upon the filing with this Court's registry of a Monitor's certificate substantially in the form
appended as Schedule "F" hereto, (the "Second Closing Monitor's Certificate"), all right, title and interest in and to the Fort
William Assets (as defined below), shall vest absolutely and exclusively in and with the Purchaser, free and clear of and from
any and all claims, liabilities, obligations, interests, prior claims, hypothecs, security interests (whether contractual, statutory
or otherwise), liens, assignments, judgments, executions, writs of seizure and sale, options, adverse claims, levies, charges,
liabilities (direct, indirect, absolute or contingent), pledges, executions, rights of first refusal or other pre-emptive rights in
favour of third parties, mortgages, hypothecs, trusts or deemed trusts (whether contractual, statutory or otherwise), restrictions
on transfer of title, or other claims or encumbrances, whether or not they have attached or been perfected, registered, published
or filed and whether secured, unsecured or otherwise (collectively, the "Fort William Assets Encumbrances"), including without
limiting the generality of the foregoing: (i) any encumbrances or charges created by the Order issued on April 17, 2009 by
Justice Clément Gascon, J.S.C., as amended, and/or any other CCAA order; and (ii) all charges, security interests or charges
evidenced by registration, publication or filing pursuant to the Ontario Personal Property Security Act or any other applicable
legislation providing for a security interest in personal or movable property, excluding however, the permitted encumbrances,
notification agreements, easements and restrictive covenants generally described in Schedule "G" (the "Permitted Fort William
Assets Encumbrances") upon their registration on title. This Order shall not be registered on title to the Fort William Assets
until all of such generally described Permitted Fort William Assets Encumbrances are registered on title, at which time the
Petitioners shall be at liberty to obtain, without notice, an Order of this Court amending the within Order to incorporate herein
the registration particulars of such Permitted Fort William Assets Encumbrances in Schedule "G";


5      ORDERS the Land Registrar of the Land Registry Office for the Registry Division of Montmorency, upon presentation of
the Monitor's First Closing Certificate, in the form appended as Schedule "D", and a certified copy of this Order accompanied
by the required application for registration and upon payment of the prescribed fees, to publish this Order and (i) to proceed
with an entry on the index of immovables showing the Purchaser as the absolute owner in regards to the First Closing Purchased
Assets located at Beaupré, in the Province of Quebec, corresponding to an immovable property known and designated as being
composed of lots 3 681 089, 3 681 454, 3 681 523, 3 681 449, 3 682 466, 3 681 122, 3 681 097, 3 681 114, 3 681 205, 3 682
294, 3 681 022 and 3 681 556 of the Cadastre of Quebec, Registration Division of Montmorency, with all buildings thereon
erected bearing civic number 1 du Moulin Street, Beaupré, Québec, Canada, G0A 1E0 (the "Beaupré Assets"); and (ii) proceed
with the cancellation of any and all First Closing Assets Encumbrances on the Beaupré Assets, including, without limitation,
the following registrations published at the said Land Registry:


• Hypothec dated February 17, 2000 registered under number 140 085 in the index of immovables with respect to lots 3
681 454 and 3 681 089 of the Cadastre of Quebec, Registration of Montmorency (legal construction);


• Hypothec dated April 1, 2008 registered under number 15 079 215 and assigned on January 21, 2010 under number 16
882 450 in the index of immovables with respect to lots 3 681 454 and 3 681 089 of the Cadastre of Quebec, Registration
of Montmorency;


• Hypothec dated August 18, 2008 registered under number 15 504 248 in the index of immovables with respect to lot 3
681 089 of the Cadastre of Quebec, Registration of Montmorency;


• Hypothec dated October 30, 2008 registered under number 15 683 288 in the index of immovables with respect to lots 3
681 454 and 3 681 089 of the Cadastre of Quebec, Registration of Montmorency (legal construction);


• Hypothec dated April 20, 2009 registered under number 16 123 864 in the index of immovables with respect to lot 3
681 454 (legal construction) and Prior notice for sale by judicial authority dated July 23, 2009 registered under number 16
400 646 in the index of immovables with respect to lots 3 681 454 and 3 681 089 of the Cadastre of Quebec, Registration
of Montmorency; and;
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• Hypothec dated May 8, 2009 registered under number 16 145 374 and subrogated on January 1, 2010 under number 16
851 224 in the index of immovables with respect to lots 3 681 454 and 3 681 089 of the Cadastre of Quebec, Registration
of Montmorency;


• Hypothec dated May 8, 2009 registered under number 16 145 375 and subrogated on January 1, 2010 under number 16
851 224 in the index of immovables with respect to lots 3 681 454 and 3 681 089 of the Cadastre of Quebec, Registration
of Montmorency; and


• Hypothec dated December 9, 2009 registered under number 16 789 817 in the index of immovables with respect to lots
3 681 454 and 3 681 089 of the Cadastre of Quebec, Registration of Montmorency;


6      ORDERS the Land Registrar of the Land Registry Office for the Registry Division of Portneuf, upon presentation of the
Monitor's First Closing Certificate, in the form appended as Schedule "D", and a certified copy of this Order accompanied by
the required application for registration and upon payment of the prescribed fees, to publish this Order and (i) to proceed with
an entry on the index of immovables showing the Purchaser as the absolute owner in regards to the First Closing Purchased
Assets located at Donnacona, in the Province of Québec, corresponding to an immovable property known and designated as
being composed of lots 3 507 098, 3 507 099, 3 507 101 and 3 507 106 of the Cadastre of Quebec, Registration Division of
Portneuf, with all buildings thereon erected bearing civic number 1 Notre-Dame Street, Donnacona, Québec, Canada, G0A
1T0 (the "Donnacona Assets"); and (ii) proceed with the cancellation of any and all First Closing Assets Encumbrances on the
Donnacona Assets, including, without limitation, the following registrations published at the said Land Registry:


• Hypothec dated March 9, 2009 registered under number 16 000 177 with respect to lot 3 507 098 (legal construction)
and Notice for sale by judicial authority dated September 24, 2009 registered under number 16 573 711 with respect to
lots 3 507 098, 3 507 099, 3 507 101 and 3 507 106 of the Cadastre of Quebec, Registration Division of Portneuf;


• Hypothec dated April 30, 2009 registered under number 16 122 878 and assigned on May 22, 2009 under number 16
184 386 with respect to lots 3 507 098, 3 507 099, 3 507 101 and 3 507 106 of the Cadastre of Quebec, Registration
Division of Portneuf;


• Hypothec dated March 18, 1997 registered under number 482 357 modified on August 30, 1999 under registration number
497 828 with respect to lots 3 507 098, 3 507 101 and 3 507 106 of the Cadastre of Quebec, Registration Division of
Portneuf; and


• Hypothec dated November 24, 1998 registered under number 493 417 and modified on August 30, 1999 under registration
number 497 828 with respect to lots 3 507 098, 3 507 101 and 3 507 106 of the Cadastre of Quebec, Registration Division
of Portneuf;


7      ORDERS the Quebec Personal and Movable Real Rights Registrar, upon presentation of the required form with a true copy
of this Vesting Order and the First Closing Monitor's Certificate, to reduce the scope of the hypothecs registered under numbers:


06-0308066-0001, 08-0674019-0001, 09-0216695-0002, 09-0481801-0001 and 09-0236637-0016 26  in connection with the


Donnacona Assets and 08-0163796-0002, 08-0163791-0002, 08-0695718-0002, 09-0481801-0002, 09-0256803-0016 27 ,


09-0256803-0002 28  and 09-0762559-0002 in connection with the Beaupré Assets and to cancel, release and discharge all of
the First Closing Assets Encumbrances in order to allow the transfer to the Purchaser of the Beaupré Assets and the Donnacona
Assets, as described in the Purchase Agreement, free and clear of any and all encumbrances created by those hypothecs;


8      ORDERS that upon registration in the Land Registry Office for the Registry Division of Restigouche County of an
Application for Vesting Order in the form prescribed by the Registry Act (New Brunswick) duly executed by the Monitor, the
Land Registrar is hereby directed to enter the Purchaser as the owner of the subject real property identified in Schedule "H"
hereto (the "Dalhousie Assets") in fee simple, and is hereby directed to delete and expunge from title to the Dalhousie Assets
any and all First Closing Assets Encumbrances on the Dalhousie Assets;
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9      ORDERS that upon the filing of the First Closing Monitor's Certificate with this Court's registry, the Vendors shall be
authorized to take all such steps as may be necessary to effect the discharge of all liens, charges and encumbrances registered
against the Dalhousie Assets, including filing such financing change statements in the New Brunswick Personal Property
Registry (the "NBPPR") as may be necessary, from any registration filed against the Vendors in the NBPPR, provided that the
Vendors shall not be authorized to effect any discharge that would have the effect of releasing any collateral other than the
Dalhousie Assets, and the Vendors shall be authorized to take any further steps by way of further application to this Court;


10      ORDERS that upon registration in the Land Registry Office:


(a) for the Land Titles Division of Thunder Bay of an Application for Vesting Order in the form prescribed by the
Land Registration Reform Act (Ontario), (and including a law statement confirming the filing of the Second Closing
Monitor's Certificate, as set out in section 4 above, has been made) the Land Registrar is hereby directed to enter
the Purchaser as the owner of the subject real property identified in Schedule "I", Section 1 (the "Fort William Land
Titles Assets") hereto in fee simple, and is hereby directed to delete and expunge from title to the Fort William Land
Titles Assets all of the Fort William Assets Encumbrances, which for the sake of clarity do not include the Permitted
Fort William Land Titles Assets Encumbrances listed on Schedule G, Section 1, hereto;


(b) for the Registry Division of Thunder Bay of a Vesting Order in the form prescribed by the Land Registration
Reform Act (Ontario), (and including a law statement confirming the filing of the Second Closing Monitor's
Certificate, as set out in section 4 above, has been made) the Land Registrar is hereby directed to record such Vesting
Order in respect of the subject real property identified in Schedule "I", Section 2 (the "Fort William Registry Assets");


11      ORDERS that upon the filing of the Second Closing Monitor's Certificate with this Court's registry, the Vendors shall be
authorized to take all such steps as may be necessary to effect the discharge of all liens, charges and encumbrances registered
against the Fort William Assets, including filing such financing change statements in the Ontario Personal Property Registry
("OPPR") as may be necessary, from any registration filed against the Vendors in the OPPR, provided that the Vendors shall not
be authorized to effect any discharge that would have the effect of releasing any collateral other than the Fort William Assets,
and the Vendors shall be authorized to take any further steps by way of further application to this Court;


12      ORDERS that the proceeds from the sale of the First Closing Assets and the Fort William Assets, net of the payment
of all outstanding Taxes (as defined in the Purchase Agreement) and all transaction-related costs, including without limitation,
attorney's fees (the "Net Proceeds") shall be remitted to Ernst & Young Inc., in its capacity as Monitor of the Petitioners, until
the issuance of directions by this Court with respect to the allocation of said Net Proceeds;


13      ORDERS that for the purposes of determining the nature and priority of the First Closing Assets Encumbrances, the Net
Proceeds from the sale of the First Closing Assets shall stand in the place and stead of the First Closing Assets, and that upon
payment of the First Closing Purchase Price (as defined in the Purchase Agreement) by the Purchaser, all First Closing Assets
Encumbrances except those listed in Schedule E hereto shall attach to the Net Proceeds with the same priority as they had with
respect to the First Closing Assets immediately prior to the sale, as if the First Closing Assets had not been sold and remained
in the possession or control of the person having that possession or control immediately prior to the sale;


14      ORDERS that for the purposes of determining the nature and priority of the Fort William Assets Encumbrances, the
Net Proceeds from the sale of the Fort William Assets shall stand in the place and stead of the Fort William Assets, and that
upon payment of the Second Closing Purchase Price (as defined in the Purchase Agreement) by the Purchaser, all Fort William
Assets Encumbrances except those listed in Schedule G hereto shall attach to the Net Proceeds with the same priority as they
had with respect to the Fort William Assets immediately prior to the sale, as if the Fort William Assets had not been sold and
remained in the possession or control of the person having that possession or control immediately prior to the sale;


15      ORDERS that notwithstanding:


(i) the proceedings under the CCAA;
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(ii) any petitions for a receiving order now or hereafter issued pursuant to the Bankruptcy and Insolvency Act ("BIA")
and any order issued pursuant to any such petition; or


(iii) the provisions of any federal or provincial legislation;


the vesting of the First Closing Assets and the Fort William Assets contemplated in this Vesting Order, as well as the
execution of the Purchase Agreement pursuant to this Vesting Order, are to be binding on any trustee in bankruptcy that
may be appointed, and shall not be void or voidable nor deemed to be a settlement, fraudulent preference, assignment,
fraudulent conveyance, transfer at undervalue or other reviewable transaction under the BIA or any other applicable federal
or provincial legislation, nor shall it give rise to an oppression or any other remedy;


16      ORDERS AND DECLARES that the Sale Transactions are exempt from the application of the Bulk Sales Act (Ontario);


17      REQUESTS the aid and recognition of any court, tribunal, regulatory or administrative body having jurisdiction in
Canada or in the United States to give effect to this Order, including without limitation, the United States Bankruptcy Court for
the District of Delaware, and to assist the Monitor and its agents in carrying out the terms of this Order. All courts, tribunals,
regulatory and administrative bodies are hereby respectfully requested to make such orders and to provide such assistance to
the Monitor, as an officer of this Court, as may be necessary or desirable to give effect to this Order or to assist the Monitor
and its agents in carrying out the terms of this Order;


18      ORDERS the provisional execution of this Vesting Order notwithstanding any appeal and without the necessity of
furnishing any security;


19      WITHOUT COSTS.


Schedule "A" — Abitibi Petitioners


1. ABITIBI-CONSOLIDATED INC.


2. ABITIBI-CONSOLIDATED COMPANY OF CANADA


3. 3224112 NOVA SCOTIA LIMITED


4. MARKETING DONOHUE INC.


5. ABITIBI-CONSOLIDATED CANADIAN OFFICE PRODUCTS HOLDINGS INC.


6. 3834328 CANADA INC.


7. 6169678 CANADA INC.


8. 4042140 CANADA INC.


9. DONOHUE RECYCLING INC.


10. 1508756 ONTARIO INC.


11. 3217925 NOVA SCOTIA COMPANY


12. LA TUQUE FOREST PRODUCTS INC.


13. ABITIBI-CONSOLIDATED NOVA SCOTIA INCORPORATED


14. SAGUENAY FOREST PRODUCTS INC.
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15. TERRA NOVA EXPLORATIONS LTD.


16. THE JONQUIERE PULP COMPANY


17. THE INTERNATIONAL BRIDGE AND TERMINAL COMPANY


18. SCRAMBLE MINING LTD.


19. 9150-3383 QUÉBEC INC.


20. ABITIBI-CONSOLIDATED (U.K.) INC.


Schedule "B" — Bowater Petitioners


1. BOWATER CANADIAN HOLDINGS INC.


2. BOWATER CANADA FINANCE CORPORATION


3. BOWATER CANADIAN LIMITED


4. 3231378 NOVA SCOTIA COMPANY


5. ABITIBIBOWATER CANADA INC.


6. BOWATER CANADA TREASURY CORPORATION


7. BOWATER CANADIAN FOREST PRODUCTS INC.


8. BOWATER SHELBURNE CORPORATION


9. BOWATER LAHAVE CORPORATION


10. ST-MAURICE RIVER DRIVE COMPANY LIMITED


11. BOWATER TREATED WOOD INC.


12. CANEXEL HARDBOARD INC.


13. 9068-9050 QUÉBEC INC.


14. ALLIANCE FOREST PRODUCTS (2001) INC.


15. BOWATER BELLEDUNE SAWMILL INC.


16. BOWATER MARITIMES INC.


17. BOWATER MITIS INC.


18. BOWATER GUÉRETTE INC.


19. BOWATER COUTURIER INC.


Schedule "C" — 18.6 CCAA Petitioners


1. ABITIBIBOWATER INC.
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2. ABITIBIBOWATER US HOLDING 1 CORP.


3. BOWATER VENTURES INC.


4. BOWATER INCORPORATED


5. BOWATER NUWAY INC.


6. BOWATER NUWAY MID-STATES INC.


7. CATAWBA PROPERTY HOLDINGS LLC


8. BOWATER FINANCE COMPANY INC.


9. BOWATER SOUTH AMERICAN HOLDINGS INCORPORATED


10. BOWATER AMERICA INC.


11. LAKE SUPERIOR FOREST PRODUCTS INC.


12. BOWATER NEWSPRINT SOUTH LLC


13. BOWATER NEWSPRINT SOUTH OPERATIONS LLC


14. BOWATER FINANCE II, LLC


15. BOWATER ALABAMA LLC


16. COOSA PINES GOLF CLUB HOLDINGS LLC


Schedule "D" — First Closing Monitor's Certificate


CANADA


PROVINCE OF QUEBEC DISTRICT OF MONTRÉL


No.: 500-11-036133-094


SUPERIOR COURT


Commercial Division (Sitting as a court designated pursuant to the Companies' Creditors Arrangement Act, R.S.C., c. C-36,
as amended)


IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF:


ABITIBIBOWATER INC., AND ABITIBI-CONSOLIDATED INC., AND BOWATER CANADIAN HOLDINGS INC., AND THE
OTHER PETITIONERS LISTED HEREIN, PETITIONERS AND ERNST & YOUNG INC., MONITOR


CERTIFICATE OF THE MONITOR


Recitals:


WHEREAS on April 17, 2009, the Superior Court of Quebec (the "Court") issued an order (as subsequently amended and
restated, the "Initial Order") pursuant to the Companies' Creditors Arrangement Act (the "CCAA") in respect of (i) Abitibi-


Consolidated Inc. ("ACI") and subsidiaries thereof (collectively, the "Abitibi Petitioners"), 29  (ii) Bowater Canadian Holdings
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Inc. and subsidiaries and affiliates thereof (collectively, the "Bowater Petitioners") 30  and (iii) certain partnerships 31 . Any
undefined capitalized expression used herein has the meaning set forth in the Initial Order and in the Closed Mills Vesting
Order (as defined below);


WHEREAS pursuant to the terms of the Initial Order, Ernst & Young Inc. (the "Monitor") was named monitor of, inter alia,
the Abitibi Petitioners; and


WHEREAS on •, 2010, the Court issued an Order (the "Closed Mills Vesting Order") thereby, inter alia, authorizing and
approving the execution by Abitibi-Consolidated Company of Canada ("ACCC"), Bowater Maritimes Inc. ("BMI") and Bowater
Canadian Forest Products Inc. ("BCFPI" and together with ACCC and BMI, the "Vendors") of an agreement entitled Purchase
and Sale Agreement (the "Purchase Agreement") by and between ACCC, BMI and BCFPI, as Vendors, American Iron &
Metal LP (the "Purchaser") through its general partner American Iron & Metal GP Inc., as Purchaser, American Iron & Metal
Company Inc., as Guarantor, and to which ACI intervened, copy of which was filed and into all the transactions contemplated
therein (the "Sale Transactions") with such alterations, changes, amendments, deletions or additions thereto, as may be agreed
to with the consent of the Monitor.


WHEREAS the Purchase Agreement contemplates two distinct closing in order to complete the Sale Transactions, namely a
First Closing in respect of the First Closing Purchased Assets and a Second Closing in respect of the Fort William Purchased
Assets (all capitalized terms as defined in the Purchase Agreement).


The Monitor Certifies that it has been Advised by the Vendors and the Purchaser as to the Following:


(a) the Purchase Agreement has been executed and delivered;


(b) the portion of the First Closing Purchase Price payable upon the First Closing and all applicable taxes have been paid
(all capitalized terms as defined in the Purchase Agreement);


(c) all conditions to the First Closing under the Purchase Agreement have been satisfied or waived by the parties thereto.


This Certificate was delivered by the Monitor at ____ [TIME] on ____________ [DATE].


Ernst & Young Inc. in its capacity as the monitor for the restructuration proceedings under the CCAA undertaken by
AbitibiBowater Inc., Abitibi-Consolidated Inc., Bowater Canadian Holdings Inc. and the other Petitioners listed herein, and
not in its personal capacity.


Name: __________


Title: __________


Schedule "E" — Permitted First Closing Assets Encumbrances


1. Beaupré Mill


a. Servitudes dated February 10, 1954 registered under numbers 34 173, 34 174, 34 175, 34 176, 34 177, 34 178, 34
179, 34 180 in the index of immovables with respect to lot 3 681 454 in the Registration Division of Montmorency,
Cadastre of Québec;


b. Servitude dated April 4, 1964 registered under number 45 815 in the index of immovables with respect to lot 3 681
454 in the Registration Division of Montmorency, Cadastre of Québec;


c. Servitudes dated December 17, 1980 registered under numbers 83 049, 83 050, 83 051, 83 052 and 83 053 in the
index of immovables with respect to lot 3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;
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d. Servitudes dated December 18, 1980 registered under number 83 095, 83 096 and 83 097 in the index of immovables
with respect to lot 3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;


e. Servitude dated December 23, 1980 registered under number 83 121 in the index of immovables with respect to
lot 3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;


f. Servitudes dated December 24, 1980 registered under numbers 83 140, 83 141, 83 142, 83 143, 83 144, 83 145, 83
146 and 83 147 in the index of immovables with respect to lot 3 681 089 in the Registration Division of Montmorency,
Cadastre of Québec;


g. Servitude dated December 30, 1980 registered under number 83 182 in the index of immovables with respect to
lot 3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;


h. Servitudes dated January 7, 1981 registered under numbers 83 196, 83 197, 83 198 and 83 199 in the index of
immovables with respect to lot 3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;


i. Servitudes dated January 9, 1981 registered under numbers 83 215 and 83 216 in the index of immovables with
respect to lot 3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;


j. Servitude dated March 20, 1981 registered under number 83 751 in the index of immovables with respect to lot 3
681 089 in the Registration Division of Montmorency, Cadastre of Québec;


k. Servitude dated June 22, 1981 registered under number 84 426 in the index of immovables with respect to lot 3
682 466 in the Registration Division of Montmorency, Cadastre of Québec;


l. Servitude dated November 13, 1981 registered under number 85 429 in the index of immovables with respect to lot
3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;


m. Servitude dated December 4, 1981 registered under number 85 555 in the index of immovables with respect to lot
3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;


n. Servitude dated December 9, 1981 registered under number 85 567 in the index of immovables with respect to lot
3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;


o. Servitude dated December 14, 1981 registered under number 85 602 in the index of immovables with respect to
lot 3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;


p. Servitude dated December 16, 1981 registered under number 85 617 in the index of immovables with respect to
lot 3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;


q. Servitude dated December 7, 1982 registered under number 87 882 in the index of immovables with respect to lot
3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;


r. Servitude dated December 20, 1982 registered under number 88 007 in the index of immovables with respect to lot
3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;


s. Servitude dated March 23, 1983 registered under number 91 937 in the index of immovables with respect to lot 3
681 089 in the Registration Division of Montmorency, Cadastre of Québec;


t. Servitude dated September 9, 1983 registered under number 90 365 in the index of immovables with respect to lot
3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;
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u. Servitude dated April 25, 1985 registered under number 91 154 in the index of immovables with respect to lot 3
681 089 in the Registration Division of Montmorency, Cadastre of Québec;


v. Servitude dated July 7, 1986 registered under number 98 833 in the index of immovables with respect to lot 3 681
089 in the Registration Division of Montmorency, Cadastre of Québec;


w. Servitude dated September 8, 1986 registered under number 99 187 in the index of immovables with respect to lot
3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;


x. Servitude dated December 23, 1997 registered under number 91 937 in the index of immovables with respect to
lot 3 681 089 in the Registration Division of Montmorency, Cadastre of Québec;


y. Servitude dated December 23, 1997 registered under number 134 993 in the index of immovables with respect to
lots 3 681 089 and 3 681 097 in the Registration Division of Montmorency, Cadastre of Québec;


z. Servitude dated December 23, 1997 registered under number 134 994 in the index of immovables with respect to
lot 3 681 097 in the Registration Division of Montmorency, Cadastre of Québec; and


aa. Servitude dated July 25, 2000 registered under number 141 246 in the index of immovables with respect to lots 3
681 089 and 3 681 097 in the Registration Division of Montmorency, Cadastre of Québec.


2. Dalhousie Mill


None


3. Donnacona Mill


a. Servitude dated November 12, 1920 registered under number 68 747 in the index of immovables with respect to
lot 3 507 106 in the Registration Division of Portneuf, Cadastre of Québec;


b. Servitude dated October 26, 1931 registered under number 80007 in the index of immovables with respect to lots
3 507 098, 3 507 101 and 3 507 106 in the Registration Division of Portneuf, Cadastre of Québec;


c. Servitude dated May 11, 1933 registered under number 87 789 in the index of immovables with respect to lot 3
507 106 in the Registration Division of Portneuf, Cadastre of Québec;


d. Servitude dated April 10, 1946 registered under number 109891 in the index of immovables with respect to lots 3
507 098, 3 507 101 and 3 507 106 in the Registration Division of Portneuf, Cadastre of Québec;


e. Servitude dated October 6, 1951 registered under number 125685 in the index of immovables with respect to lots
3 507 098, 3 507 101 and 3 507 106 in the Registration Division of Portneuf, Cadastre of Québec;


f. Servitude dated February 16, 1961 registered under number 154 517 in the index of immovables with respect to lot
3 507 106 in the Registration Division of Portneuf, Cadastre of Québec;


g. Servitude dated February 1, 1983 registered under number 272521 in the index of immovables with respect to lots
3 507 098, 3 507 101 and 3 507 106 in the Registration Division of Portneuf, Cadastre of Québec;


h. Servitude dated April 14, 1986 registered under number 293891 in the index of immovables with respect to lots 3
507 098, 3 507 101 and 3 507 106 in the Registration Division of Portneuf, Cadastre of Québec;


i. Servitudes dated March 25, 1987 registered under numbers 301930, 301931 and 302028 in the index of immovables
with respect to lots 3 507 098, 3 507 101 and 3 507 106 in the Registration Division of Portneuf, Cadastre of Québec;
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j. Servitude dated October 30, 1990 registered under number 333377 in the index of immovables with respect to lots
3 507 098, 3 507 101 and 3 507 106 in the Registration Division of Portneuf, Cadastre of Québec;


k. Servitude dated April 19, 1996 registered under number 476330 in the index of immovables with respect to lots 3
507 098, 3 507 101 and 3 507 106 in the Registration Division of Portneuf, Cadastre of Québec;


l. Servitude dated April 19, 1996 registered under number 476331 in the index of immovables with respect to lots 3
507 098, 3 507 101 and 3 507 106 in the Registration Division of Portneuf, Cadastre of Québec; and


m. Servitude dated May 20, 2003 registered under number 10 410 139 in the index of immovables with respect to lot
3 507 106 in the Registration Division of Portneuf, Cadastre of Québec.


Schedule "F" — Second Closing Monitor's Certificate


CANADA


PROVINCE OF QUEBEC DISTRICT OF MONTRÉL


No.: 500-11-036133-094


SUPERIOR COURT


Commercial Division (Sitting as a court designated pursuant to the Companies' Creditors Arrangement Act, R.S.C., c. C-36,
as amended)


IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF:


ABITIBIBOWATER INC., AND ABITIBI-CONSOLIDATED INC., AND BOWATER CANADIAN HOLDINGS INC., AND THE
OTHER PETITIONERS LISTED HEREIN, PETITIONERS AND ERNST & YOUNG INC., MONITOR


CERTIFICATE OF THE MONITOR


Recitals:


WHEREAS on April 17, 2009, the Superior Court of Quebec (the "Court") issued an order (as subsequently amended and
restated, the "Initial Order") pursuant to the Companies' Creditors Arrangement Act (the "CCAA") in respect of (i) Abitibi-


Consolidated Inc. ("ACI") and subsidiaries thereof (collectively, the "Abitibi Petitioners"), 32  (ii) Bowater Canadian Holdings


Inc. and subsidiaries and affiliates thereof (collectively, the "Bowater Petitioners") 33  and (iii) certain partnerships 34 . Any
undefined capitalized expression used herein has the meaning set forth in the Initial Order and in the Closed Mills Vesting
Order (as defined below);


WHEREAS pursuant to the terms of the Initial Order, Ernst & Young Inc. (the "Monitor") was named monitor of, inter alia,
the Abitibi Petitioners; and


WHEREAS on •, 2010, the Court issued an Order (the "Closed Mills Vesting Order") thereby, inter alia, authorizing and
approving the execution by Abitibi-Consolidated Company of Canada ("ACCC"), Bowater Maritimes Inc. ("BMI") and Bowater
Canadian Forest Products Inc. ("BCFPI" and together with ACCC and BMI, the "Vendors") of an agreement entitled Purchase
and Sale Agreement (the "Purchase Agreement") by and between ACCC, BMI and BCFPI, as Vendors, American Iron &
Metal LP (the "Purchaser") through its general partner American Iron & Metal GP Inc., as Purchaser, American Iron & Metal
Company Inc., as Guarantor, and to which ACI intervened, copy of which was filed and into all the transactions contemplated
therein (the "Sale Transactions") with such alterations, changes, amendments, deletions or additions thereto, as may be agreed
to with the consent of the Monitor.
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WHEREAS the Purchase Agreement contemplates two distinct closing in order to complete the Sale Transactions, namely a
First Closing in respect of the First Closing Purchased Assets and a Second Closing in respect of the Fort William Purchased
Assets (all capitalized terms as defined in the Purchase Agreement).


The Monitor Certifies that it has been Advised by the Vendors and the Purchaser as to the Following:


(a) the Purchase Agreement has been executed and delivered;


(b) the portion of the Second Closing Purchase Price payable upon the Second Closing and all applicable taxes have
been paid (all capitalized terms as defined in the Purchase Agreement);


(c) all conditions to the Second Closing under the Purchase Agreement have been satisfied or waived by the parties
thereto.


This Certificate was delivered by the Monitor at ____ [TIME] on ____________ [DATE].


Ernst & Young Inc. in its capacity as the monitor for the restructuration proceedings under the CCAA undertaken by
AbitibiBowater Inc., Abitibi-Consolidated Inc., Bowater Canadian Holdings Inc. and the other Petitioners listed herein, and
not in its personal capacity.


Name: __________


Title: __________


Schedule "G" — Permitted Fort William Assets Encumbrances


Section 1 Permitted Fort William Land Titles Assets Encumbrances


1. Notification Agreement in favour of the City of Thunder Bay, registered on PIN 62261-0314, PT Fort William Indian
Reserve No. 52 (Grand Trunk Pacific) 1600 acres; PT Water LT in front of Indian Reserve No. 52 (Grand Trunk Pacific
Railway Company) PT 1, 2, 3, 55R-10429; Thunder Bay, save and except Parts 1, 2, 3, 4, 5, 6, 7, 8, 9, 22, 23 and 24,
55R-13027


2. Water Easement in favour of the City of Thunder Bay registered on Part of PIN 62261-0314, PT Fort William Indian
Reserve No. 52 (Grand Trunk Pacific) 1600 acres; PT Water LT in front of Indian Reserve No. 52 (Grand Trunk Pacific
Railway Company) PT 1, 2,3, 55R-10429; Thunder Bay, save and except Parts 1, 2, 3, 4, 5, 6, 7, 8, 9, 22, 23 and 24,
55R-13027, being Part 10, 55R-13027


Section 2 Permitted Fort William Registry Assets Encumbrances


3. Notification Agreement in favour of the City of Thunder Bay, Part of PIN 62261-0533 , PT Fort William Indian Reserve
No. 52 (Grand Trunk Pacific) 1600 acres, being Parts 11, 12, 13, 14, 15, 16 and 25, 55R-13027


4. Telephone Easement in favour of the City of Thunder Bay registered on Part of PIN 62261-0533 , PT Fort William
Indian Reserve No. 52 (Grand Trunk Pacific) 1600 acres, being Part 20, 55R-13027


5. Water Easement in favour of the City of Thunder Bay, registered on Part of PIN 62261-0533, PT Fort William Indian
Reserve No. 52 (Grand Trunk Pacific) 1600 acres, being Parts 12 and 15, 55R-13027


6. Easement in favour of Union Gas, registered on Part of PIN 62261-0533 , PT Fort William Indian Reserve No. 52
(Grand Trunk Pacific) 1600 acres, being Parts 20 and 25, 55R-13027


7. Agreement registered as Instrument #403730 on July 14, 1999
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8. Easement registered as Instrument #403729 on July 14, 1999


The said registered reference plan 55R13027 is attached as Annex A to this Schedule G (the "Reference Plan").
Motion granted.


Annex A


Graphic 1


Schedule "H" — Dalhousie Assets


Municipal address:


451 William St., Dalhousie, New Brunswick, Canada, E8C 2X9


Legal description (Property Identifier No.):


50173616, 50172030, 50173715, 50172667, 50172634, 50173574, 50173582, 50173590, 50172626, 50173640, 50173624,
50173632, 50173657, 50173681, 50173673, 50173665, 50173749, 50173756, 50173764, 50105394, 50251354, 50172774,
50173566, 50173707


Save and Except for


The surveyed land bounded by the bolded line in the plan attached in Annex A to this Schedule H (the "Dalhousie Plan").



http://nextcanada.westlaw.com/Link/Document/Blob/I86532b4934f52caee0440003bacbe8c1.png?targetType=inline&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.Keycite)

http://nextcanada.westlaw.com/Link/Document/Blob/I86532b4934f52caee0440003bacbe8c1.png?targetType=inline&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.Keycite)
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For greater certainty, the following property is not included in the sale:


Legal description (Property Identifier No.): 50191857, 50191865, 50191881, 50191873, 50191899, 50191915, 50191931,
50192384, 50192400, 50068832, 50193002, 50192996, 50192988, 50192970, 50192418, 50260538, 50260520, 50260512,
50072131, 50340959, 50340942, 50340934, 50340926, 50340918, 50340900, 50340892, 50340884, 50340645, 50340637,
50340629, 50340611, 50339779, 50192392, 50191949, 50191923, 50191907, 50172949, 50172931, 50172907, 50056506,
50241611, 50172899, 50172881, 50172873, 50172865, 50172857, 50172840, 50172832, 50172824, 50172444, 50171966,
50171958, 50173699, 50104553, 50173731, 50172923, 50172915.


Annex A — Dalhousie Plan


Graphic 2


Schedule "I" — Fort William Assets


Municipal address:


1735 City Road, Thunder Bay, Ontario, Canada, P7B 6T7


Legal description:


Section 1 Fort William Land Titles Assets



http://nextcanada.westlaw.com/Link/Document/Blob/I86532b4934f22caee0440003bacbe8c1.png?targetType=inline&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.Keycite)
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PIN 62261-0314, PT Fort William Indian Reserve No. 52 (Grand Trunk Pacific) 1600 acres; PT Water LT in front of Indian
Reserve No. 52 (Grand Trunk Pacific Railway Company) PT 1, 2 ,3, 55R-10429; Thunder Bay, save and except Parts 1, 2, 3,
4, 5, 6, 7, 8, 9, 22, 23 and 24, 55R-13027


Section 2 Fort William Registry Assets


Part of PIN 62261-0533, PT Fort William Indian Reserve No. 52 (Grand Trunk Pacific) 1600 acres, being Parts 11, 12, 13,
14, 15, 16 and 25, 55R-13027


Footnotes
1 Namely, a first Vesting Order in respect of the Beaupré, Dalhousie, Donnacona and Fort William closed mills assets (Exhibit R-3A)


and a second Vesting Order in respect of the corresponding Fort William land swap (Exhibit R-4A).


2 Dated March 22, 2010 and included in Exhibit I-1.


3 Exhibits VB-1 and I-5.


4 AbitibiBowater Inc., Re, 2009 QCCS 6460 (C.S. Que.), at para. 36 and 37.


5 See, in this respect, Rail Power Technologies Corp., Re, 2009 QCCS 2885 (C.S. Que.), at para. 96 to 99; Nortel Networks Corp.,


Re, 2009 CarswellOnt 4467 (Ont. S.C.J. [Commercial List]), at para. 35; Boutique Euphoria inc., Re, 2007 QCCS 7128 (C.S. Que.),


at para. 91 to 95; Calpine Canada Energy Ltd., Re (2007), 35 C.B.R. (5th) 1 (Alta. Q.B.), and Boutiques San Francisco Inc., Re


(2004), 7 C.B.R. (5th) 189 (C.S. Que.).


6 Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.), at para. 16.


7 See, for instance, the decisions cited at Note 5 and Tiger Brand Knitting Co., Re (2005), 9 C.B.R. (5th) 315 (Ont. S.C.J.), leave to


appeal refused (2005), 19 C.B.R. (5th) 53 (Ont. C.A.); PSINET Ltd., Re, 2001 CarswellOnt 3405 (Ont. S.C.J. [Commercial List]),


at para. 6; and Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re, 1998 CarswellOnt 3346 (Ont. S.C.J.


[Commercial List]), at para. 47.


8 Grant Forest Products Inc., Re, 2010 ONSC 1846 (Ont. S.C.J. [Commercial List]), at para. 30-33.


9 See, on that point, Consumers Packaging Inc., Re (Ont. C.A.), at para. 8, and Canwest Global Communications Corp., Re, 2010


ONSC 1176 (Ont. S.C.J. [Commercial List]), at para. 42.


10 See Exhibit I-1 and general condition # 5 of the Arctic Beluga penultimate bid.


11 See Exhibits I-6, I-8 and I-9.


12 See Exhibit I-7.


13 See Exhibit I-2.


14 See Exhibit I-6.


15 See Exhibit I-9.


16 Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.), at para. 30.


17 (1986), 58 C.B.R. (N.S.) 237 (Ont. S.C.)


18 (1987), 64 C.B.R. (N.S.) 140 (Ont. S.C.)


19 Rail Power Technologies Corp., Re, 2009 QCCS 2885 (C.S. Que.), at para. 96 to 99, and Boutique Euphoria inc., Re, 2007 QCCS


7128 (C.S. Que.), at para. 91 to 95.


20 Exhibits AIM-1 and AIM-2.


21 See, for instance, the judgments rendered in Rail Power Technologies Corp., Re, 2009 QCCS 2885 (C.S. Que.); Boutique Euphoria


inc., Re, 2007 QCCS 7128 (C.S. Que.); and Boutiques San Francisco Inc., Re (2004), 7 C.B.R. (5th) 189 (C.S. Que.).


22 Skyepharma PLC v. Hyal Pharmaceutical Corp., [2000] O.J. No. 467 (Ont. C.A.), affirming (Ont. S.C.J. [Commercial List])


("Skyepharma").


23 Id, at para. 30. See also, Consumers Packaging Inc., Re (Ont. C.A.), at para. 7.


24 See Consumers Packaging Inc., Re (Ont. C.A.), at para. 7; BDC Venture Capital Inc. v. Natural Convergence Inc., 2009 ONCA


637 (Ont. C.A. [In Chambers]), at para. 20; BDC Venture Capital Inc. v. Natural Convergence Inc., 2009 ONCA 665 (Ont. C.A.),


at para. 8.


25 In the Matter of Nortel Networks Corporation, 2010 ONSC 126, at para. 3.
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26 Assigned to Law Debenture Trust Company of New York registered under number 09-0288002-0001.


27 Assigned to U.S. Bank National Association and Wells Fargo Bank, N.A. under number 10-0018318-0001.


28 Ibid.


29 The Abitibi Petitioners are Abitibi-Consolidated Inc., Abitibi-Consolidated Company of Canada, 3224112 Nova Scotia Limited,


Marketing Donohue Inc., Abitibi-Consolidated Canadian Office Products Holdings Inc., 3834328 Canada Inc., 6169678 Canada


Incorporated., 4042140 Canada Inc., Donohue Recycling Inc., 1508756 Ontario Inc., 3217925 Nova Scotia Company, La Tuque


Forest Products Inc., Abitibi-Consolidated Nova Scotia Incorporated, Saguenay Forest Products Inc., Terra Nova Explorations Ltd.,


The Jonquière Pulp Company, The International Bridge and Terminal Company, Scramble Mining Ltd., 9150-3383 Québec Inc. and


Abitibi-Consolidated (U.K.) Inc.


30 The Bowater Petitioners are Bowater Canadian Holdings Incorporated., Bowater Canada Finance Corporation, Bowater Canadian


Limited, 3231378 Nova Scotia Company, AbitibiBowater Canada Inc., Bowater Canada Treasury Corporation, Bowater Canadian


Forest Products Inc., Bowater Shelburne Corporation, Bowater LaHave Corporation, St. Maurice River Drive Company Limited,


Bowater Treated Wood Inc., Canexel Hardboard Inc., 9068-9050 Québec Inc., Alliance Forest Products (2001) Inc., Bowater


Belledune Sawmill Inc., Bowater Maritimes Inc., Bowater Mitis Inc., Bowater Guérette Inc. and Bowater Couturier Inc.


31 The partnerships are Bowater Canada Finance Limited Partnership, Bowater Pulp and Paper Canada Holdings Limited Partnership


and Abitibi-Consolidated Finance LP.


32 The Abitibi Petitioners are Abitibi-Consolidated Inc., Abitibi-Consolidated Company of Canada, 3224112 Nova Scotia Limited,
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The Jonquière Pulp Company, The International Bridge and Terminal Company, Scramble Mining Ltd., 9150-3383 Québec Inc. and


Abitibi-Consolidated (U.K.) Inc.
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2005 CarswellOnt 210
Ontario Superior Court of Justice [Commercial List]


General Chemical Canada Ltd., Re


2005 CarswellOnt 210, 7 C.B.R. (5th) 102


IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36


AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GENERAL CHEMICAL CANADA LTD.


AND IN THE MATTER OF THE APPLICATION OF GENERAL CHEMICAL CANADA LTD.


Farley J.


Heard: January 19, 2005
Judgment: January 19, 2005


Docket: 05-CL-5712


Counsel: Steven J. Weisz, Amanda B. Kushnir for Applicant, General Chemical Canada Ltd.
Ashley J. Taylor for Proposed Monitor, PricewaterhouseCoopers Inc.
David Chernos, Marc Lavigne for Honeywell ASCa Inc.
Mark Laugesen for Harbert Distressed Investment Fund, L.P. and Harbert Distressed Master Fund, Ltd.
Lewis Gottheil for Canadian Auto Workers


Subject: Insolvency


Related Abridgment Classifications
For all relevant Canadian Abridgment Classifications refer to highest level of case via History.


Headnote
Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act — Arrangements — Effect of
arrangement — Stay of proceedings


Application was made for stay of proceedings and ancillary relief in Companies' Creditors Arrangement Act proceeding —
Application granted — Company was over threshold in terms of Act — Parties were encouraged to use comeback clause.


Table of Authorities


Statutes considered:


Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to


APPLICATION was made for stay of proceedings and ancillary relief in Companies' Creditors Arrangement Act proceeding.


Farley J.:


1      General Chemical Canada Ltd., the applicant, is certainly over the threshold re CCAA. Under the circumstances, it is
appropriate to grant it a stay and the ancillary relief requested. Harbert, the lender and beneficial part shareholder was supportive







General Chemical Canada Ltd., Re, 2005 CarswellOnt 210


2005 CarswellOnt 210, 7 C.B.R. (5th) 102


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2


of the application based on its position being carved out; it now opposes the application because I am not able to rationalize
the carve out based on the information before me in the material nor as presented. That said and notwithstanding Harbert's
opposition, the order is to issue as per my fiat.


2      Interested parties are encouraged to use the comeback clause on a timely basis. Of course it is desirable to discuss points of
concern in a mutual bona fide way so as to see whether these concerns can be consensually resolved. In any comeback situation,
the onus rests solely and squarely with the applicant to demonstrate why the original or initial order should stand as is.


3      There are some very practical and real issues to be dealt with on a functional basis. They should not be relegated to being
dealt with in either a leisurely pace way or on a paper (as opposed to functional) basis. I would expect that every involved
government department would assist in this functional solution.


Application granted.
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MIS EN CAUSE AVOCATS 


PPD SOLUTION DE MOUSSE INC. 
et 
 


 
SYNDICAT DES EMPLOYÉ(E)S DE 


MULTINA 
et 
SUZANNE ALLARD 


et 
LINDA BLAMPIN 


et 
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et 
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et 
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DU TRANSPORT ET DES AUTRES TRAVAILLEURS ET TRAVAILLEUSES DU CANADA 
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(Articles 26, 2
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AUDITION 


 


 


8 h 58 : Début de l'audience 


La juge St-Pierre rend jugement – voir page 4 du procès-verbal. 


8 h 58 : Fin de l'audience 
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JUGEMENT 


 


 


[1]   Aux termes de l'article 26 C.p.c., je suis saisie d'une requête pour permission 
d'appeler d'un jugement rendu le 11 décembre 2012 par la Cour supérieure, district de 


Montréal (l'honorable juge Louis Lacoursière – le juge), qui accueille des requêtes en 
révision judiciaire, annule la décision rendue le 31 janvier 2011 par la Commission des 


relations de travail, déclare que l'employeur est une partie intéressée dans le cadre de 
l'enquête portant sur la requête en changement de nom résultant de la fusion de 
syndicats et annule à toutes fins que de droit l'ordonnance rendue par la Commission 


des relations de travail le 23 février 2011 interdisant aux représentants de l'employeur 
d'être présents à l'audition sur la requête en changement de nom. 


[2]   Le requérant (Syndicat national de l'automobile, de l'aérospatiale, du transport et 
des autres travailleurs et travailleuses du Canada (TCA-Canada) – le Syndicat) me 
demande de lui accorder la permission d'appel recherchée arguant qu'il y a lieu de le 


faire en raison des moyens suivants : 


 Le juge a erré en déterminant que la norme de contrôle était celle de la 


décision correcte; 


 Le juge a erré en concluant que la CRT aurait dû reconnaître à 


l'employeur le statut de partie intéressée alors que ce n'est pas le cas 
(l'employeur n'est pas partie intéressée au caractère représentatif d'un 
syndicat); 


 Le juge a erré dans l'interprétation de la décision East End Teachers 
Association c. Commission scolaire régionale Le Royer (1980) T.T. 


249; 


 Bref, il s'agit d'une question de principe, d'une question nouvelle alors 
qu'il y a des contradictions au sein de la jurisprudence existante.  


[3]   L'intimée (PPD Solution de Mousse Inc. – l'Employeur) conteste cette demande 
qu'elle m'invite à rejeter pour les motifs suivants : 


 Rien ne saurait justifier l'intervention de la Cour, car le juge n'a commis 
aucune erreur; 


 L'affaire ne comporte rien de nouveau; 


 Au surplus, toute question soumise à la Cour serait théorique 
(académique) puisque le requérant s'est désisté de ses demandes. 


[4]   Les autres intimés partagent le point de vue voulant qu'il n'y ait pas lieu 
d'accorder une permission d'appeler. 


[5]   Je suis d'avis qu'il y a lieu de refuser la permission d'appel recherchée et de 
rejeter la requête à cette fin avec dépens. 


[6]   Voici pourquoi. 


[7]   Pour obtenir une permission d'appel, le requérant ne peut se limiter à soutenir 


que le juge a erré en droit (cela ne suffit pas); il doit établir que la question en jeu - la 
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question qu'il demande à notre Cour d'examiner - en est une qui devrait lui être 
soumise1.  


 


[8]        Puisque le législateur a choisi d'assujettir l'appel à une permission et qu'il a 
prévu dans quelles circonstances elle pouvait être accordée (« lorsque la question en 


jeu en est une qui devrait être soumise à la Cour d'appel »), elle ne peut l'être chaque 


fois qu'elle est demandée « ce qui dénaturerait la volonté du législateur, qui a voulu, 
dans un souci d'efficacité et de proportionnalité, limiter les pourvois »2.  


[9]   Au présent dossier, le requérant ne me convainc pas que l'affaire soulève une 


question de principe ou une question nouvelle qui devrait être soumise à la Cour.  


[10] La réponse à ce que je qualifie de principale question proposée (l'employeur est-
il ou non une partie intéressée au débat, en tout ou en partie?) risque d'être tributaire du 


contexte factuel à l'intérieur duquel elle se pose, lui-même sujet à variations. 


[11] Or, le requérant n'a pas poursuivi ses démarches de fusion et le différend concret 


et tangible entre les parties a disparu.  


[12] Puisqu'il n'y a plus de litige actuel entre elles, la question portant sur le statut de 
« partie intéressée » de l'employeur au débat (en tout ou en partie) est devenue 


académique ou théorique. 


[13] Dans Borowski c. Canada (Procureur général)3, sous la plume du juge Sopinka, 


la Cour suprême enseigne le principe voulant qu'un tribunal refuse d'entendre et de 
juger d'une affaire théorique sauf circonstances exceptionnelles (à moins d'exercer son 
pouvoir discrétionnaire) :  


La doctrine relative au caractère théorique est un des aspects du principe ou de 
la pratique générale voulant qu'un tribunal peut refuser de juger une affaire qui 
ne soulève qu'une question hypothétique ou abstraite. Le principe général 
s'applique quand la décision du tribunal n'aura pas pour effet de résoudre un 
litige qui a, ou peut avoir, des conséquences sur les droits des parties.  Si la 
décision du tribunal ne doit avoir aucun effet pratique sur ces droits, le 
tribunal refuse de juger l'affaire.  Cet élément essentiel doit être présent non 


seulement quand l'action ou les procédures sont engagées, mais aussi au 
moment où le tribunal doit rendre une décision.  En conséquence, si, après 
l'introduction de l'action ou des procédures, surviennent des événements 
qui modifient les rapports des parties entre elles de sorte qu'il ne reste plus 
de litige actuel qui puisse modifier les droits des parties, la cause est 
considérée comme théorique.  Le principe ou la pratique général s'applique 
aux litiges devenus théoriques à moins que le tribunal n'exerce son pouvoir 


discrétionnaire de ne pas l'appliquer. 4 


                                                 
 
1
 Allali c. Pilon, 2008 QCCA 158; Lamontagne c. Rheault, 2009 QCCA 684;   Crédit Ford du Canada ltée 


c. Industrielle Alliance Pacifique, 2009 QCCA 755; Chhuon c. Société des casinos du Québec inc. , 2010 
QCCA 221; Celliers Rosyma inc. c. Urgel Charrette Transport inc. , 2010 QCCA 1822; Brouillette c. Déom, 


2011 QCCA 100; Re/Max Action (1992) inc. c. Dagan, 2011 QCCA 311. 
2
 Grimard c. Boucher, 2011 QCCA 1285. 


3
 Borowsk i c. Canada (Procureur général) [1989] 1 R.C.S. 342. 


4
 Borowsk i c. Canada (Procureur général) [1989] 1 R.C.S. 342, à la page 353. 
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(J'ajoute le soulignage et le caractère gras) 


[14]  Dans Association québécoise de lutte contre la pollution atmosphérique 
(AQLPA) c. Compagnie américaine de fer et métaux inc. (AIM)5, sous la plume du juge 
Paul-Arthur Gendreau, notre Cour écrivait : 


[10] Il est reconnu qu'un tribunal ne doit exprimer son opinion qu'à l'occasion d'un 
litige réellement engagé. Sauf s'il est saisi d'un renvoi formé par le 
gouvernement, la Cour d'appel révise les jugements antérieurs ou statue sur des 
requêtes dont la loi lui permet de se saisir. Elle ne se prononce pas dans 
l'abstrait ni ne donne d'avis préalable. 


[11]           En l'espèce, les seules conclusions recherchées par AQLPA sont une 
déclaration suivant laquelle « l'inscription en appel […] a eu pour effet de 
maintenir en vigueur l'ordonnance […] prononcée le 5 avril 2006 […] » et 
d'ordonner à « AIM de respecter l'ordonnance […] du 5 avril 2006 ». Statuer sur 
ces demandes ne corrigera pas les conséquences d’une violation des droits 
d'AQLPA. En revanche, un éventuel jugement fournira aux appelants un avis qui 
les guidera pour la suite des choses. 


[12]           Malgré cela, je crois utile de répondre à la question de fond que 
soulève la requête des appelants pour des motifs plus larges de politique 
judiciaire. Une formation de la Cour n’a jamais tranché le débat dont nous 


sommes saisis. Or, avec la multiplication des ordonnances de sauvegarde qui 
semblent même prendre le pas sur l'injonction interlocutoire, ce type de 
problème se posera régulièrement. En statuant aujourd'hui, la Cour mettra fin 
à la controverse au bénéfice de tous les justiciables qui pourront se retrouver 
dans la même situation. Au surplus, le recours ne serait pas qualifié de théorique 
si c'eut été AIM qui eut requis la suspension de l'ordonnance de sauvegarde – 
comme ce fut le cas dans Automobiles Marc Gariépy inc. c. Municipalité du 
Village de St-Jean-de-Boischatel. Dans cette affaire, les appelants avaient 
demandé à la Cour de suspendre l'ordonnance prononcée contre eux en 
application de l'article de la Loi sur l'aménagement et l'urbanisme croyant à tort, 
comme la Cour en a décidé, que ce jugement constituait une injonction et 
demeurait en vigueur malgré l'appel (art. 760 C.p.c.). 


[13]           C'est pour ces motifs qu'exceptionnellement, je crois, il nous faut 
décider de la requête même si, stricto sensu, le débat ne vise pas à 
solutionner une affaire. 


(Références omises – j'ajoute le soulignage et le caractère gras) 


[15] Le principe veut qu'un appel soit de nature à résoudre un débat réel entre les 
parties et que ce ne soit que de façon exceptionnelle que la Cour, exerçant son pouvoir 
discrétionnaire, accepte d'entendre une affaire devenue théorique ou académique6. 


                                                 


 
5
 2006 QCCA 1372. 


6
 Québec (Ville de) c. Poulin, 2013 QCCA 360; Louise Mailhot et Lysanne Pariseau-Legault, L'appel, 2


e
 


édition, Cowansville, 2008, Les Éditions Yvon Blais inc., pp. 105-106; LegisPratique, Recours et 
procédure en appel, LexisNexis Canada Inc., 2011, p.7; Denis Ferland et Benoît Emery, Précis de 
procédure civile du Québec, Volume 1, 4


e
 édition, Cowansville, 2003, Les Éditions Yvon Blais inc., pp. 


696-698.  
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[16] Citant une abondante jurisprudence à l'appui de leurs propos, les auteurs Denis 
Ferland et Benoît Emery écrivent que: 


Si une question est devenue académique, les tribunaux refusent 
habituellement d'entendre un appel, à moins qu'il ne s'agisse  d'une 


importante question de droit et d'intérêt national ou public sur laquelle les 
tribunaux inférieurs divergent d'opinion, qu'ils ne doutent que cette question 
puisse leur être soumise à nouveau dans un autre litige, ou que leur refus de se 
prononcer n'ait pour effet de créer un cercle vicieux qui les empêcherait de se 
prononcer, année après année, car les pourvois même réitérés seraient devenus 
caducs au moment d'être entendus.7 


(J'ajoute le soulignage et le caractère gras) 


[17] Au présent dossier, il ne s'agit pas d'une affaire qui répond aux cas ainsi 


énoncés. 


[18] Rien ne m'indique que des difficultés récurrentes se soulèvent devant la 


Commission des relations de travail ou les tribunaux inférieurs bien que les fusions de 
syndicats soient «maintenant, et plus particulièrement depuis les deux dernières 
décennies, communes dans le domaine des relations de travail », selon ce qu'écrit le 


requérant au paragraphe 62 de sa requête pour permission d'appeler.  


[19] Au besoin, je suis convaincue que la question pourra être soumise à notre Cour 


dans le contexte d'un litige actuel entre des parties concernées. 


[20] Il n'y a pas lieu, ici, de faire exception au principe.  


POUR CES MOTIFS, LA SOUSSIGNÉE: 


[21]   REFUSE la permission d'appeler recherchée et REJETTE la requête pour 


permission d'appeler, avec dépens. 


 
 
 


 
 


 MARIE ST-PIERRE, J.C.A.  


 


                                                                                                                                                             


 
 
7
 Denis Ferland et Benoît Emery, Précis de procédure civile du Québec , Volume 1, 4


e
 édition, 


Cowansville, 2003, Les Éditions Yvon Blais inc., pp. 696-697.  
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1991 CarswellQue 91
Supreme Court of Canada


Dorion v. Roberge


1991 CarswellQue 91F, 1991 CarswellQue 91, [1991] 1 S.C.R. 374, [1991] R.R.A.
314, [1991] R.D.I. 239, [1991] S.C.J. No. 15, 124 N.R. 1, 25 A.C.W.S. (3d) 597, 2


W.D.C.P. (2d) 182, 39 Q.A.C. 81, 78 D.L.R. (4th) 666, J.E. 91-412, EYB 1991-67727


Richard Dorion, Appellant v. Jacques Roberge and Johanne
Beaupré, Respondents and Jean-Pierre Bolduc, Mis en cause


Lamer C.J. and L'Heureux-Dubé, Sopinka, Gonthier and Cory JJ.


Judgment: October 4, 1990
Judgment: February 28, 1991


Docket: 20943


Proceedings: On Appeal from the Court of Appeal for Quebec


Counsel: François Aquin and Marie-Claude Provost, for the appellant.
Serge Barma, for the respondents and the mis en cause.


Subject: Property; Insurance; Civil Practice and Procedure; Public


Related Abridgment Classifications
For all relevant Canadian Abridgment Classifications refer to highest level of case via History.


Headnote
Practice --- Judgments and orders — Res judicata and issue estoppel — Res judicata


Quebec — In examining title to land notary ignoring concept of res judicata — Civil Code, arts. 1241, 2037.


Litigation arose out of a failed real estate transaction. The Quebec Superior Court found against notary who had given an
opinion as to title. Notary advised purchasers that title was not clear. Specifically, there was a hypothecary deed granted by
a person other than the registered owner. There was a Court judgment which purported to clear title but notary advised that
this was not sufficient. Purchasers failed to close on the basis of this information and were found to be liable. Purchasers
obtained judgment against notary. Notary appealed. Held, the appeal was dismissed. Notary erred in law by ignoring the
authority of res judicata as regards the judgment which cleared the title. There was an irrebuttable legal presumption of
validity of judgments, anchored in public social policy. The conditions set out in art. 1241 of the Code had been met.
Notary's error was sufficient to entail liability because he did not give serious analysis to the issue of res judicata. Notary
was liable even though he may have acted in accordance with accepted notarial practice.


Practice --- Practice on appeal — Appeal to Supreme Court of Canada — Leave to appeal — Application to Supreme
Court of Canada — Jurisdiction to grant leave


Court of Appeal refusing leave to hear appeal from Superior Court — Supreme Court Act, R.S.C. 1985, c. S-26, s. 40(1).


Litigation arose out of a failed real estate transaction. The Quebec Superior Court found against notary who had given
an opinion as to title. Issues before the Court were the nature of a notary's professional liability and the effect of res
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judicata where a judgment affected title. The Quebec Court of Appeal refused leave to hear an appeal. The Supreme Court
of Canada granted leave to appeal both the Court of Appeal's refusal and the Superior Court's decision. A preliminary
question at the Supreme Court of Canada hearing arose as to that Court's jurisdiction. Held, the Court had jurisdiction to
hear the appeal. Pursuant to s. 40(1) of the Act, the Supreme Court of Canada had the discretionary power to interfere
with any final or other judgment of the intermediate appellate Courts which raised an issue of national importance. The
discretion was broad and included any case where, in the opinion of the Court, there was a question of public importance
that ought to have been decided by the Court.


Practice --- Costs — Costs in Supreme Court of Canada — Jurisdiction and discretion of Supreme Court


Costs on solicitor and client basis — Supreme Court Act, R.S.C. 1985, c. S-26, s. 47.


Litigation arose out of a failed real estate transaction. It was determined at trial at the Quebec Superior Court that notary
made an error in his opinion as to title. The Court of Appeal refused to hear notary's appeal. The Supreme Court of Canada
granted leave to hear the appeal, but notary was required to undertake to assume the costs of the appeal in any event. The
undertaking did not indicate whether the costs were to be on a solicitor and client basis. The issue was of great importance
to the notarial profession, but it was of little importance to other parties, given the amount of money involved. Notary lost
his appeal to the Supreme Court of Canada and winning party sought its costs on a solicitor and client basis. Held, the
application was granted. Notary was to pay costs on a solicitor and client basis. It was appropriate for the Court to exercise
its discretion pursuant to s. 47 of the Act to order solicitor and client costs.


Professions and Occupations --- Notaries public — Negligence


Litigation arose out of a failed real estate transaction. The Quebec Superior Court found against notary who had given an
opinion as to title. Notary advised purchasers that title was not clear. Specifically, there was a hypothecary deed granted by
a person other than the registered owner. There was a court judgment which purported to clear title but notary advised that
this was not sufficient. Purchasers failed to close on the basis of this information and were found to be liable. Purchasers
obtained judgment against notary. Notary appealed. Held, the appeal was dismissed. Notary erred in law by ignoring the
authority of res judicata as regards the judgment which cleared the title. There was an irrebuttable legal presumption of
validity of judgments, anchored in public social policy. The conditions set out in art. 1241 of the Code had been met.
Notary's error was sufficient to entail liability because he did not give serious analysis to the issue of res judicata. Notary
was liable even though he may have acted in accordance with accepted notarial practice.


Real estate transaction.


Litigation arose out of a failed real estate transaction. The Quebec Superior Court found against notary who had given an
opinion as to title. Notary advised purchasers that title was not clear. Specifically, there was a hypothecary deed granted by
a person other than the registered owner. There was a court judgment which purported to clear title but notary advised that
this was not sufficient. Purchasers failed to close on the basis of this information and were found to be liable. Purchasers
obtained judgment against notary. Expert evidence was given on notary's behalf by another notary who testified that
notary's actions were in conformity with the norms and practice of a prudent and cautious notary. Notary appealed. Held,
the appeal was dismissed. Notary erred in law by ignoring the authority of res judicata as regards the judgment which
cleared the title. Whether or not notary acted properly on the issue of res judicata was a question of law. It was for the
Judge, not the witness, expert or otherwise, to make that determination.


The judgment of the Court was delivered by L'Heureux-Dubé J.:







Dorion v. Roberge, 1991 CarswellQue 91


1991 CarswellQue 91, 1991 CarswellQue 91F, [1991] 1 S.C.R. 374, [1991] R.R.A. 314...


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 3


1      The issue in this appeal concerns professional liability, in this instance that of the appellant, a notary practising in Quebec
City, as a result of his professional advice to the respondents, the prospective purchasers of an immoveable which was the
property of the mis en cause Bolduc.


Facts


2      On April 7, 1987, the respondents signed an offer to purchase the immoveable property of the mis en cause, Jean-Pierre
Bolduc. The property in question is located at 1939, des Épinettes Rouges Street, Lac St-Charles, being lot 1324-52 in the parish
of St-Ambroise de la Jeune Lorette in the district of Quebec. The vendor, here mis en cause, was to provide the respondents
with a valid title, free of all charges and encumbrances except for those specifically provided for in the offer. The deed of sale
was to be executed before the appellant notary. On April 8, upon written acceptance of their offer, the respondents mandated the
appellant notary to prepare the deed of sale. The respondents also obtained approval of a loan for part of the purchase price from
the National Bank of Canada. That loan, however, was conditional upon a title search to be undertaken by the appellant notary, in
order to ensure that the hypothec to be registered against the property, as a guarantee for the loan, would be [TRANSLATION]
"a good and valid first hypothec".


3      Upon examining the titles, the appellant discovered that, on September 21, 1962, Paul Leclerc had acquired part of
unsubdivided lot 1324. That deed was registered against the property on September 26, 1962. On February 14, 1964, the property
was sold by Paul Leclerc to Paul Leclerc Inc., by a deed of sale registered on February 28, 1964. In July 1970, pursuant to a
subdivision of the property, lot 1324-52, the specific property at issue, was registered in the name of Paul Leclerc Inc. On May
31, 1977, Paul Leclerc personally borrowed $30,000 from the Caisse populaire St-François d'Assise de Québec (the "Caisse").
This loan was guaranteed by a hypothec and by a giving in payment clause in case of default by the debtor. The deed of loan
was registered against the property on June 1, 1977.


4      On January 22, 1980, both Paul Leclerc and Paul Leclerc Inc. made assignments in bankruptcy. Grégoire Bellavance,
C.A., was named trustee of both bankrupt estates. While the trustee registered a notice of the bankruptcy of Paul Leclerc against
lot 1324-52 on February 2, 1980, he did not do so on behalf of Paul Leclerc Inc. The Caisse, upon the default of Paul Leclerc
on his loan and pursuant to the giving in payment clause in the deed of loan, commenced forfeiture proceedings in Quebec
Superior Court on April 29, 1980. Said proceedings were taken both against Grégoire Bellavance in his capacity as trustee of
the bankrupt estate of Paul Leclerc and against Paul Leclerc Inc. On May 1, 1980, the proceedings were served on the trustee
of the bankrupt estate of Paul Leclerc, and on May 5, 1980 on Paul Leclerc person ally at his place of residence as well as on
Paul Leclerc Inc. at its business office. The writ was issued against:


[TRANSLATION] GRÉGOIRE BELLAVANCE, in his capacity as trustee in the bankruptcy of Paul Leclerc, practising
at 425 Charest Boulevard East, Québec, Que. G1K 3H9 -and- PAUL LECLERC INC., domiciled and residing at 25 Place
Champéry, Notre-Dame des Laurentides, Que. G0A 2S0 Defendants -and- REGISTRAR OF QUEBEC REGISTRATION
DIVISION, Québec Registry Office, 116 St-Pierre, Québec, Que. GIK 4A7


5      As none of the defendants appeared to defend the action, the Caisse obtained judgment in its favour by default before the
special prothonotary on July 17, 1980, granting it title to the property and ordering Paul Leclerc and Paul Leclerc Inc. to vacate
the premises within eight days. The judgment concluded as follows:


[TRANSLATION] DECLARES the plaintiff [the Caisse] to be absolute owner of the immoveable property so described,
retroactive to June 1, 1977...


6      DECLARES that neither the defendants nor the mis en cause nor any third party has any right in or against this immoveable
property...


7      ORDERS the mis en cause Registrar to receive and register this judgment to be a good and valid title to the above-described
immoveable property in favour of the plaintiff, and to strike out any hypothecs, privileges, notices or other charges registered
against the above-described immoveable property after the plaintiff's hypothecary deed P-1 of June 1, 1977;
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8      This judgment was duly registered against the property on August 20, 1980. On June 18, 1981, the Caisse sold the property
to the wife of the mis en cause and, on February 17, 1984, the mis en cause purchased the property from his wife.


9      The mis en cause later offered the property for sale and, as earlier stated, the respondents signed an offer to purchase said
property on April 7, 1987. In order to obtain their loan from the bank to finance the purchase, the matter was referred to the
appellant for a title search. The notary's mandate was threefold: first, to assure the parties that the vendor held proper title to
the property; second, to assure the bank that its loan would be guaranteed by [Translation] "a good and valid first hypothec"
on the property; and finally, if all was in order, to prepare the deed of sale.


10      The notary discovered that, at the time Paul Leclerc borrowed from the Caisse and entered into a contract of loan with a
giving in payment clause, he was not the registered owner of the property: Paul Leclerc Inc. was. In addition, the notary realized
that, while a notice of the bankruptcy of Paul Leclerc had been registered by the trustee against the property in question, no
notice of the bankruptcy of Paul Leclerc Inc. was registered. However, a 60-day notice, under art. 1040a C.C.L.C., had been
given to both Paul Leclerc and Paul Leclerc Inc. by the Caisse before it exercised its rights under the giving in payment clause.
The notary gave an opinion to his clients to the effect that the judgment obtained by the Caisse did not go so far as to cure the
defect he had detected in the vendor's title to the property. He did so by telephone, on or around April 30, 1987. Pursuant to
that advice, the respondents' broker wrote to the mis en cause asking him to correct, if possible, the title defect noted by the
appellant. On May 13, 1987, the mise en cause's attorney answered that the judgment registered August 20, 1980 had perfected
the title, and had acquired the authority of res judicata. The respondents then sought a second opinion and, on May 19, consulted


another notary, M e  Giroux, who expressed the same concerns as the appellant. In his opinion, the title was vitiated and no bank
would grant a loan secured by such title since the hypothec granted by Paul Leclerc to the Caisse was granted by a person who
was not the owner of the property at the time.


11      On May 22, 1987, the appellant notary gave a written opinion to Courtier Royal, the respondents' broker. The letter
read as follows:


[TRANSLATION] Further to your letter of May 21 last, I confirm that I cannot recommend to my clients Mr. Jacques
Roberge and Mrs. Johanne Beaupré that they pass title as arranged, since I consider that the titles of Mr. Jean-Pierre Bolduc,
the promissor-vendor, are imperfect. There is a defect in the chain of title relating to the judgment to declare ownership
rendered by the Superior Court in favour of the Caisse populaire de St-François d'Assise de Québec and registered at
Québec as No. 992725. This judgment declared the said Caisse owner under the giving in payment clause included in the
hypothecary deed registered at Québec as No. 874806. As the hypothecary deed in question was granted by a person other
than the registered owner, this hypothec was null and void and the judgment could not give more than the hypothec was


worth. Finally, I similarly could not recommend that the lender in the matter, namely the National Bank of Canada, or any
other lender, make a hypothecary loan, for the reasons stated above. It would accordingly be advisable for the promissor-
vendor to perfect his title as the latter has undertaken to do in the promise of purchase made in this matter, in paragraph
"3.1" ... [M]y clients will have to decide what their position will be. [Emphasis added.]


12      The next day, the respondents notified the mis en cause that, under the circumstances, they would not purchase the
property. They instructed their attorney to take action against the mis en cause. On June 17, the mis en cause was put in default
and, on July 6, the respondents instituted proceedings in Provincial Court against the mis en cause claiming damages in the
amount of $4,910. On August 17, the mis en cause successfully moved for the case to be evoked to the Superior Court since
the title to an immoveable was challenged by the contestation (arts. 32 and 155 of the Code of Civil Procedure, R.S.Q., c.
C-25). In his subsequent defence to the action before the Superior Court, the mis en cause counterclaimed for damages of
$15,100, allegedly suffered on account of the respondents' refusal to purchase the property. In answer to the counterclaim, the
respondents exercised a recourse in warranty against the appellant on the basis that it was on his advice that they refused to
purchase the property.


Judgments
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Superior Court (Mignault J.)


13      The Superior Court dismissed the respondents' action and allowed both the mis en cause's counterclaim and the respondents'
recourse in warranty against the appellant.


14      At trial, both the appellant and notary Giroux testified as to their respective concurring opinions regarding the defect


in the title to the property. In addition, M e  Yves Demers, a well-known notary in practice for 28 years and a professor at the
Faculty of Law, Laval University, was called by the appellant as an expert in the field, a qualification which the trial judge


recognized on the issue of notarial practice. M e  Demers also agreed that the appellant notary acted in a reasonable and prudent
manner in the circumstances of the case. The respondents called no evidence on that particular aspect of the case.


15      The trial judge rejected the appellant's view on the basis that it disregarded the authority of res judicata and held that:


[TRANSLATION] The effect of the contentious judgment of July 17, 1980 was therefore definitive; it had the authority of
res judicata, conferring good and valid title on the Caisse populaire St-François d'Assise, despite the fact that the hypothec
granted pursuant to the deed of obligation of May 31, 1977 was granted by Paul Leclerc and the owner at that time was
Paul Leclerc Inc.


16      Having found that the mis en cause's title was valid, the trial judge expressed the view that the appellant committed an
error of law and that the respondents were not justified in refusing to sign the deed of sale. The trial judge then determined
whether the appellant's error of law was the causa causans of the damages suffered by the respondents:


[TRANSLATION] It is true that the decision regarding purchase of the property was exclusively a matter for the plaintiffs
[respondents]. In this connection it should be pointed out that the latter, who had no expert knowledge in the area, had no
alternative but to follow the recommendation of the notary whose professional services they had retained. As the title of
the defendant [mis en cause] was for the reasons we gave earlier good and valid, the defendant in warranty [the appellant]
was not justified in making the recommendation to them that he did.


17      Regarding the issue of fault, the trial judge concluded:


[TRANSLATION] ... the defendant in warranty [the appellant] concluded that the hypothec granted by Paul Leclerc was
null and void, and that accordingly the judgment was as well, since in reality he gave the judgment no more value than


the hypothec, which was a mistaken conclusion of law in the circumstances. M e  Dorion could not be unaware of the
provisions of the first paragraph of art. 1241 C.C.[L.C.]. In performing his duty as legal counsel for the plaintiffs [the
respondents], he should have taken his research further and considered whether the judgment of July 17, 1980 had any
effect in law, rather than simply concluding that the judgment was vitiated merely by the fact that the hypothec granted
by Paul Leclerc to the Caisse was null and void.


18      He made the following comments as regards common notarial practice:


[TRANSLATION] ... we cannot share the opinion of the notary Demers when he says that the notary Dorion "acted
properly, prudently and in the best possible way in the circumstances".


19      Mignault J. thus dismissed the respondents' action, allowed the mis en cause's counterclaim and ordered the respondents
to pay the mis en cause $3,500 in damages, the amount agreed upon by the parties, with interest, the additional indemnity
provided for in art. 1078.1 C.C.L.C. and costs of a fourth class action. The recourse in warranty was allowed with costs and
the appellant, defendant in warranty, was ordered to indemnify respondents in the amount of their condemnation in the mis
en cause's counterclaim.


Court of Appeal
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20      The appellant sought leave to appeal to the Quebec Court of Appeal. Leave was refused under art. 26(4) C.C.P. for
the following reason:


[TRANSLATION] WHEREAS the appellant has not shown that the point at issue was one which should be submitted
to the Court of Appeal;


21      Leave to appeal to this Court was granted on February 2, 1989, [1989] 1 S.C.R. viii, on condition that appellant assume
the costs of the appeal in any event.


Issues and Arguments


22      In considering the issue of professional liability, there are several questions which arise in the context of this case. Was
the appellant notary in error? If so, did such error constitute a fault engaging his liability? The examination of these questions
will entail a discussion of the nature of professional liability, the notion of res judicata and its incidence in the context of title
searches, the distinction between error and fault, the significance of expert testimony as it relates to legal questions, causation,
and finally, the question of costs. On each of these issues the parties submitted arguments.


23      The appellant maintains that he committed no error of law. In his view, the hypothec was void ab initio according to art.
2037 C.C.L.C. and the nullity was absolute. Consequently, the hypothecary obligation was null and the judgment on the giving
in payment clause did not confer ownership on the Caisse. There was no res judicata on the right of ownership of the Caisse
since there was neither identity of object nor identity of cause, the judgment not bearing upon the validity of the hypothec.
Furthermore, the trustee in bankruptcy of Paul Leclerc Inc. was not called in the proceedings, and thus could later, acting on
behalf of the creditors of the bankrupt estate, contest the validity of the Caisse's ownership.


24      The appellant argues that the judgment of the Superior Court ignores the issue of fault completely. By failing to consider
the behaviour of the prudent and reasonable notary in similar circumstances, the trial judge confused the notions of fault and
error of law, transforming an obligation of diligence into an obligation of result. The burden of proof was on the respondents
to establish the fault of the appellant, and they brought no evidence to support this claim.


25      As to the role of expert testimony, while, according to the appellant, the judge must decide questions of law, where
professional liability is in issue, experts can assist the court in determining how a reasonable professional would have acted
in a given situation. In the appellant's view, the trial judge did not assess the expert evidence regarding "reasonable" notarial
practice, but instead rejected it on the ground that he disagreed with the expert's opinion on the question of law. The appellant
relies on Central Trust Co. v. Rafuse, [1986] 2 S.C.R. 147, claiming that expert testimony was considered in the determination
of a lawyer's negligence, and thus argues that courts should allow expert testimony in matters of notarial liability.


26      The respondents, for their part, submit that there was no defect of title. Consequently, the advice of the appellant notary
to the contrary was erroneous. They plead in substance the following.


27      First, the respondents say that the presumption of res judicata, as set forth in art. 1241 C.C.L.C., is irrebuttable.
Jurisprudence, doctrine, as well as the codal provision itself all recognize the final and definite effect of a judgment rendered
in contentious matters by a civil tribunal. The Superior Court's judgment of July 17, 1980, registered against the property in
question on August 20, 1980, acquired the authority of res judicata, as the judgment was not appealed. The mis en cause
therefore acquired perfect title when he became the owner of the said property.


28      In the action on the giving in payment clause, the respondents maintain that all the interested parties were called into
the proceedings, because the owner of the property, Paul Leclerc Inc., was designated as a party and the action was served on
the company. The trustee of both bankrupt estates was served and made a party to the suit, albeit as a trustee to the personal
bankruptcy of Paul Leclerc. The conclusions of the Superior Court on the action in giving in payment were, in the respondents'
view, clear and unambigu ous, declaring the Caisse sole owner of the property and radiating all charges against the immoveable
property retroactively to the date of the deed of loan. The failure of the parties to the proceedings to raise the matter of ownership
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of the property at that time precluded them from subsequently raising the same issue. The judgment is consequently res judicata
between the parties.


29      According to the respondents, the appellant's error of law in ignoring the effect of res judicata was so fundamental that
it constituted a fault. No matter the common notarial practice at the time, the appellant, in the circumstances, did not act as
a reasonable and diligent notary. In any event, the evidence of the expert notary, as well as that of notary Giroux, should not
have been admitted. Under the guise of discussing common notarial practice, these witnesses' actual purpose was to accredit
the legal opinion of the appellant. It is the function of the judge, not experts, to decide questions of law.


30      The respondents' refusal to pass title and the damages suffered as a result of this refusal were a logical, direct and
immediate consequence of the fault of the appellant. Since, in the respondents' opinion, there was no error on the part of the
trial judge, the appeal should be dismissed.


Analysis


31      At the outset, a preliminary question arose as to the jurisdiction of this Court to hear the appeal from both the Superior
Court judgment and the Court of Appeal judgment refusing leave to appeal of the lower court decision. The parties urged us to
decide the merits of the case, particularly since leave was granted by this Court not only from the Court of Appeal's judgment,
but also [Translation] "if this Court sees fit, from the Superior Court's decision rendered on February 9, 1988".


32      Any doubt on the issue of jurisdiction is, in my view, resolved by MacDonald v. City of Montreal, [1986] 1 S.C.R. 460 ,
where, as here, the Court of Appeal refused to grant leave to appeal. Although dissenting on the constitutional issue involved,
Wilson J. spoke on the issue of jurisdiction at p. 508:


Under s. 41(1) of the Supreme Court Act [now s. 40(1)] this Court retains the discretionary power to interfere with any
final or other judgment of the intermediate appellate courts which raises an issue of national importance. This discretion
is itself broadly phrased so as to include any case with respect to which "... the Supreme Court is of the opinion that any
question involved therein is, by reason of its public importance or the importance of any issue of law or any issue of mixed
law and fact involved in such question, one that ought to be decided by the Supreme Court or is, for any other reason,
of such a nature or significance as to warrant decision by it ...." While a certain amount of deference to the undoubted
competence of intermediate appellate courts to control their own leave granting process is called for, it is equally evident
that this Court's jurisdiction to exercise its own discretion in intervening in such decisions is not statutorily confined.


33      This being said, before delving into the particular question of whether the appellant notary did err in law, it may be
appropriate to situate the debate within the general context in which it arises, i.e., professional liability.


Professional Liability


34      Professional liability is governed by the principles of ordinary civil liability, i.e., the theory of fault. Mazeaud and Tunc,
Traité théorique et pratique de la responsabilité civile délictuelle et contractuelle (6th ed. 1965), t. I, at No. 507, p. 574, express
this clearly:


[TRANSLATION] The same rules are always applied by the Court of Cassation in the particular area of professional
fault ...


This is fault committed by an individual in practising his profession, such as carelessness by a physician or surgeon or
negligence by a government officer. [Emphasis in original.]


35      Similarly, Nadeau and Nadeau, Traité pratique de la responsabilité civile délictuelle (1971), at No. 269, p. 279:


[TRANSLATION] 269. — General principle. — The study of professional liability falls under ordinary civil liability.
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36      Mayrand, "Permis d'opérer et clause d'exonération" (153), 31 Can. Bar Rev. 150, discusses professional liability in the
medical context at p. 154:


[TRANSLATION] We prefer to say, however, that the theory of fault remains the same in the case of physicians' liability ....


(Also in the context of medical liability, see Professor Paul-André Crépeau, "La responsabilité civile du médecin" (1977), 8
R.D.U.S. 25, at p. 28.)


37      With particular regard to notarial liability, M e  Claude Séguin, "La responsabilité civile du notaire, officier public et
conseiller juridique", in Meredith Memorial Lectures 1983-84, Professional Responsibility in Civil Law and Common Law
(1985), is of the same view, at pp. 227-28.


[TRANSLATION] Though neither the authors nor the courts agree on the general principles governing civil liability, I
think I can say that the notary's civil liability derives from the same basic principles as the liability of any other person:
it is either contractual or it is delictual or quasi-delictual.


38      In X. v. Mellen, [1957] Que. Q.B. 389, the leading case on professional liability in civil law, Bissonnette J.A. observes,
at p. 413:


[TRANSLATION] The general rule therefore is that professional fault is fault like any other and is to be determined in
abstracto.


39      Lajoie J.A., in Hôpital général de la région de l'amiante Inc. v. Perron, [1979] C.A. 567, expresses the same view, at p. 574:


[TRANSLATION] Since the promulgation of the Civil Code the latter has been the legal basis for the liability of the
physician or hospital: art. 1053 provides that "Every person capable of discerning right from wrong is responsible for the
damage caused by his fault to another" and art. 1065 that "Every obligation renders the debtor liable in damages in case
of a breach of it on his part.".


(See also the cases referred to by Crépeau, op. cit., at p. 29, note 12.)


40      A professional will therefore not incur liability unless he or she acts in a manner inconsistent with that of a reasonable
professional. Mazeaud and Tunc, op. cit., at No. 705, pp. 812-13, express that view:


[TRANSLATION] The same reasons of social security that make it necessary to require an individual to devote to the
performance of his obligation "all the care of a reasonable person" must make it necessary to require a professional to
devote to the performance of his obligation "all the care of a good professional", or more precisely, all the care of a good
professional in his specialty. [References omitted.]


41      Rabut, De la notion de faute en droit privé (1949), at No. 89, p. 107, is of the same opinion:


[TRANSLATION] When the defendant to an action in liability is a professional, therefore, we must look at the conduct
of persons in the same profession practising the same specialty....


(See also Mayrand, op. cit., at p. 154; Crépeau, op. cit., at p. 29; and Séguin, op. cit., at p. 228.)


42      Quebec jurisprudence is no less definite on this point. In Legault v. Thiffault, C.A. Montréal, No. 09-000488-742, August
4, 1976 (summarized in [1976] C.A. 729), Lajoie J.A. writes, at p. 8:


[TRANSLATION] Notaries, who are professionals, have an obligation to give their clients attentive, diligent and
competent service, to give them sensible and judicious advice and counsel so far as this can reasonably be expected from
a legal practitioner of ordinary competence. If they fail in these duties, they commit a fault making them liable for the
damage which is the immediate and direct result thereof.
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43      In the recent case of Plante v. Lafleur, [1990] R.R.A. 290, Baudouin J.A. held that a notary was at fault because, at p. 292:


[TRANSLATION] It seems to me, therefore, that a reasonably prudent and diligent notary in the circumstances of this
case would have kept the cheque....


44      The obligation generally undertaken by professionals must be characterized as one of diligence, as the term is discussed
by Professor Crépeau, L'intensité de l'obligation juridique ou des obligations de diligence, de résultat et de garantie (1989),
at pp. 7, 11 and 12:


[TRANSLATION] Obligation of Diligence


The obligation of diligence is that which requires the person who owes it to demonstrate prudence and skill in arriving at
the result desired by the parties. This obligation is equally strong in contractual and in extracontractual matters.


. . . . .


Obligation of Result


The obligation of result is that in which the person who owes it is required to obtain a specific and given result. The result
in this case is not, as in the obligation of diligence, that contemplated or desired, but a promised or imposed result. Here
the result is said to be in obligatione.


. . . . .


Obligation of Warranty


The obligation of warranty is that in which the person who owes it must certainly produce a specific result, but with the
qualification that the person to whom it is owed will be entitled to performance of the obligation whatever happens, even
in the event of a fortuitous event occurring. [References omitted.]


45      There seems to be unanimity, both in jurisprudence and doctrine, on the intensity of professionals' obligations to their


clients. M e  Patrick Molinari, "La responsabilité civile de l'avocat" (1977), 37 R. du B. 275, observes that legal liability is
generally based on an obligation of diligence, at p. 282:


[TRANSLATION] However, is an attorney required to guarantee that what he does will be successful? In no way should
an attorney be held to have assumed an obligation of result. For example, he cannot be required to win a trial.


46      M e  Gérald Tremblay, "La responsabilité professionnelle de l'avocat-conseil", in Meredith Memorial Lectures 1983-84,
op. cit., at p. 187, puts it this way:


[TRANSLATION] It is generally agreed that an attorney assumes only obligations of means with respect to his client.
[References omitted.]


47      In the context of medical liability, Vallerand J.A., in Côté v. Drolet, [1986] R.L. 236 (C.A.), makes this point succinctly,
at p. 247:


[TRANSLATION] Since I think it is now accepted, so that references need not be given, that a physician has an obligation
of means but not of result.... [Emphasis in original.]


(See also Crépeau, La responsabilité civile du médecin et de l'établissement hospitalier (1956), at p. 212; and Mayrand, op.
cit., at p. 156.)


48      As M e  Paul-Yvan Marquis, La responsabilité civile du notaire officier public (1977), points out at p. 27, the same
standard also applies to notaries:
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[TRANSLATION] We emphasize that absolutely nothing would justify the imposition on a notary, for a breach of this
duty [the duty to counsel], of greater liability than that imposed on members of the other professions. If it can be said
as an argument in favour of excusing an attorney from liability that he is no more infallible than the judge trying the
case, we do not see why this excuse should necessarily not apply to a notary. Otherwise, it is the very nature of the duty
that must be changed: the notary's duty will no longer be to counsel but not to err. Such a conclusion is inconceivable.
[References omitted.]


49      M e  Marquis adds at p. 177:


[TRANSLATION] Obtaining a valid and authentic deed for the client is generally regarded as an obligation of result.
[References omitted.]


50      M e  Marquis in a later comment "La nature de la responsabilité civile du notaire, officier public" in R.D. — Pratique
notariale — Doctrine — Document 6, at No. 268, p. 159, would hold a notary to an obligation of diligence even with regard to
the procuration of a valid and authentic act. Other commentators express the view that the intensity of this particular obligation
should be one of result (see Mackay, "La garantie apportée par l'intervention du notaire dans les phases préliminaires à la


conclusion de la vente", in Rapports canadiens Québec, XIX e  Congrès de l'Union internationale du notariat latin (1989), at
p. 56; Crépeau, L'intensité de l'obligation juridique, op. cit., at note 56-11, pp. 101-2). Nonetheless, the intensity of a notary's
obligation to procure an authentic act is not in issue in the present case.


51      From this brief overview, I conclude that, although there may be cases where the obligation might be one of result,
which is not the case here, in principle, notaries in Quebec owe their clients an obligation of diligence: to borrow the words
of Lajoie J.A. in Legault, supra, they have the obligation to render to their client "attentive, diligent and competent service".
That obligation may have its source in art. 1053 C.C.L.C. or in contract. Although both liabilities are based on the same criteria
of fault, it is interesting to briefly address the matter.


52      In France, the particular issue is in debate. The situation of notaries in France is best described by Jeanne de Poulpiquet,
in La responsabilité civile et disciplinaire des notaires (1974), at p. 15:


[TRANSLATION] In a word, their [notaries'] legal definition is the same now as that contained in the law of 25 Ventôse
An XI: notaries are public officers responsible for recording the parties' agreements in legal language, while giving them
evidentiary and executory effect. The government delegates part of its authority to them for this purpose, and now as in
the past they are the "special witnesses" whose task is to guarantee the reliability of legal documents by their official
status and their competence. Accordingly, they have privileges and duties beyond those of the ordinary person: they have a
monopoly position with regard to the most important documents; a law of April 28, 1816 restored the patrimoniality of their
positions and gave them the right to nominate their successors for approval by the Keeper of the Seals. In return for this,
however, they are under the direct authority of the Executive: they are appointed by the Minister of Justice and, after this


appointment, the chancellery, through its attorneys general, attorneys and deputies, exercises ongoing supervision over
them. Their pay is not unlimited but is determined by law. They cannot refuse to act. [Emphasis added; references omitted.]


53      Therefore, even though French notaries may have their own practices and clients, the restrictions imposed by the state
have resulted in a great deal of debate as to whether notarial liability is grounded in contract or in delict.


54      De Poulpiquet criticizes the contractual approach, particularly since the notary in France, as a public official, has no
choice but to accept those who seek his or her services. At page 164, she comments:


[TRANSLATION] It will not suffice that there are two parties present, one providing a service and the other paying for
it, to establish an actual contract. It is essential for there to be a meeting of the minds intended to create obligations, and
that those obligations should largely result from the individuals' will and intention. [References omitted.]
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55      De Poulpiquet, therefore, opts for delictual liability of notaries while others, such as Decorps, La responsabilité du notaire
en matière d'urbanisme (thesis 1970), at p. 309, propose a contractual basis of liability:


[TRANSLATION] The four conditions for validity of a contract required by art. 1108 of the Civil Code appear to be met:
two parties, the client and his notary, are present. The client is seeking the service provided by the notary and the latter
agrees to perform it. The contract is concluded between two legally competent parties and has an object, the preparation of
an authentic deed, and a cause, for the client the performance of a given operation and for the notary the collection of fees....


56      In Quebec, unless employed by the government, which may warrant different considerations, notaries, as well as lawyers,
are generally engaged in private practice. They are consulted by the public for advice in their particular field of expertise. While
a notary may incur delictual liability for a fault generated outside the contractual sphere, the relationship between a notary and
his client is generally of a contractual nature.


57      The obligations that a notary may undertake in a particular case are diverse. As M e  Claude Fabien notes, in "Les règles
du mandat", R.D. — Mandat — Doctrine — Document 1, at No. 48, p. 88:


[TRANSLATION] The notary performs various functions, including those of public officer, legal counsel and mandatary.
Though these may coexist, they should not be confused.


58      The contract in the present case imposed a specific obligation on the notary, one agreed to by both parties. The obligation
is described at p. 1 of the appellant's factum as follows:


[TRANSLATION] ... the respondents ... gave the appellant notary the task of searching the title and preparing the deed
of purchase. As the prospective purchasers had obtained a loan from the National Bank of Canada, the notary also had to
report on his title search to lending institution and guarantee the latter "a good and valid first hypothec".


59      The contractual mandate to search title is one component of a notary's "duty to counsel" his or her clients (Marquis, La
responsabilité civile du notaire officier public, op. cit., at p. 60). This duty is well described by Marquis at p. 32:


[TRANSLATION] The duty to counsel may be defined as the moral and legal duty imposed on a notary, a public officer,
to inform the parties according to their respective needs and the particular circumstances of each case as to the nature and
the legal, and sometimes even economic, consequences of their deeds and agreements, as well as the formalities required
to ensure that the latter are valid and effective. [References omitted.]


60      (See also Nadeau and Nadeau, op. cit., at No. 287, p. 297.)


61      The distinction between contractual and delictual liability, which may be of considerable importance in some instances,
is of no practical consequence in the present case since both delictual and contractual liability are grounded on the same general
principles concerning fault.


62      It is against these principles governing professional liability that the liability of the appellant notary must be assessed.
Given that the appellant had a contractual obligation of diligence toward the respondents, did he fulfill that obligation? Was
the notary at fault?


63      The fault alleged against the appellant notary stems from an error of law which, according to the respondents, the notary
made when he gave professional advice to the respondents, particularly in ignoring the authority of res judicata as regards the
judgment obtained by the Caisse and its effect on the vendor's title to the property in question. It is therefore necessary, as a
first step, to determine whether such judgment acquired the authority of res judicata.


Res judicata
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64      In order to make this determination, an examination of the nature and conditions of res judicata and its application to
the facts of the case must be undertaken.


A) Nature


65      Article 1241 C.C.L.C. articulates the principle of res judicata:


1241. The authority of a final judgment (res judicata) is a presumption juris et de jure; it applies only to that which has
been the object of the judgment, and when the demand is founded on the same cause, is between the same parties acting
in the same qualities, and is for the same thing as in the action adjudged upon.


66      The first Report of the Commissioners for the codification of the laws of Lower Canada relating to civil matters, cites,
at p. 131, as the source of art. 1241 C.C.L.C., art. 1351 of the Code Napoléon, which reads:


[TRANSLATION] 1351. The faith due to res judicata only extends to what forms part of the judgment. The thing sued for
must be the same; the action must be based on the same cause; the action must be between the same parties and brought
by the same parties against the same parties in the same capacity.


(English translation of Henry Cachard, The French Civil Code (1930).)


67      Pothier, in Oeuvres de Pothier (1890), t. 2, at No. 885, p. 469, explains:


[TRANSLATION] The authority of res judicata means that everything contained in the judgment is presumed to be true
and equitable; and as this presumption is juris et de jure any evidence to the contrary is excluded. [Emphasis in original.]


(To the same effect, see Aubry and Rau, Droit civil français (6th ed. 1958), t. 12, No. 769, p. 319; Laurent, Principes de droit
civil (5th ed. 1893), t. 20, at No. 1, p. 5.)


68      The rationale for this irrebuttable legal presumption of validity of judgments is anchored in public social policy to
ensure the security and stability of relations in society. The converse would be anarchy, with the possibility of endless trials
and contradictory judgments.


69      Authors, both in France and in Quebec, express this view in more or less the same manner. Planiol and Ripert, in their
Traité pratique de droit civil français (2nd ed. 1954), t. VII, at No. 1552, p. 1015, observe that:


[TRANSLATION] In reality this legal presumption amounts to a rule of substance. The judgment once rendered will
finally terminate the proceeding if the rights of appeal were exercised in vain or if no use was made of them. It is a social
necessity of the first order that legal proceedings should not be started over and over again on the same matter. Stability
in social relationships requires that decisions of the courts be observed in the same way as legislation.


70      M e  Charles-Auguste Chauveau, in his doctoral thesis, De l'autorité de la chose jugée en matière civile (1903), expands
on the purpose of res judicata, at No. 1, p. 7:


[TRANSLATION] Without a clearly defined supreme authority, society quickly degenerates into anarchy. Without the
presumption of truth which the law confers on a certain class of judgments, the exercise of judicial authority would become
an evil and lead to uncontrollable disorder, the rich would use the courts as instruments of persecution to continue renewing
the same attacks on less well-off opponents, and far from being a source of protection and a refuge for the weak, the law
would only aggravate their misery.


71      Nadeau and Ducharme, La preuve en matières civiles et commerciales, in Traité de Droit civil du Québec, t. 9, 1965,
hold a similar, albeit less dramatic view, at No. 552, p. 447:
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[TRANSLATION] But the real basis of the authority of res judicata lies much less in this legal presumption of truth than in
a consideration of social utility. The purpose of the legislature has been to ensure that proceedings being perpetually started
over again would not compromise the security and stability of social relationships, especially in view of the unavoidable
fact of possible conflicts in judgments rendered in such multiple trials. The public interest requires that something which,
to use the classic phrase, has become res judicata can no longer be questioned....


72      A necessary consequence of the irrebuttable presumption of the validity of judgments is that the authority of res judicata
exists even when there is an error in the judgment. The Code of Civil Procedure expressly provides for recourses to correct
errors in a judgment (Book III, "Remedies Against Judgments"), which include appeals and the possibility of retraction of the
judgment. If these remedies are not exercised, however, the judgment, by virtue of art. 1241 C.C.L.C. and the principles which
underlie it, must necessarily have the authority of res judicata.


73      There is unanimity on this issue. Laurent, op. cit., discusses the effect of the principle of res judicata as regards judicial
error, at No. 1, pp. 5-6:


[TRANSLATION] A judge may undoubtedly be mistaken in fact or in law; but the parties are not allowed to prove such
errors, as the law denies them a court action ... Why, despite this possibility of error, and even in a case where authentic
documents establish that the judge erred, does the law not allow a case that is res judicata to be reopened? The legislature
has taken the possibility of error into account: to remedy the evil, it has provided two levels of jurisdiction, and an appellate
judge may correct the errors which escaped the trial judge. However, when the remedies provided by law have been
exhausted there must be an end to the proceedings; if they could still be re-started on the pretext of error, disputes would
continue indefinitely and the world would be one huge legal proceeding.


74      Chauveau, op. cit., adds the following, at No. 36, p. 33:


[TRANSLATION] What of judgments which are vitiated by intrinsic defects, of law or form, which do not, however,
undermine their existence? ... It is the responsibility of the party concerned to make use of these nullities at the proper
time, using one of the remedies provided by law: allowing the matter to be reopened in such circumstances would be to
undermine the very foundation of the whole theory on which the presumption of res judicata is based.


(See also Planiol and Ripert, op. cit., at No. 1554, p. 1017; Langelier, Cours de droit civil de la province de Québec (1908),
t. IV, at p. 256; Lacoste, De la chose jugée en matière civile, criminelle, disciplinaire et administrative (3rd ed. 1914), at No.
128, p. 53; and Nadeau and Ducharme, op. cit., at No. 552, p. 447.)


75      In order for the principle of res judicata to apply, however, the strict conditions set out in art. 1241 C.C.L.C. must be
met. They are two-fold: conditions pertaining to the judgment itself and conditions pertaining to the action. I shall examine
these in turn.


B) Conditions


1. Conditions Pertaining to the Judgment


76      As far as the judgment is concerned, to constitute res judicata, it must conform to the following criteria, developed by
both doctrine and jurisprudence: the court must have jurisdiction over the matter, the judgment must be definitive, and it must
have been rendered in a contentious matter.


77      (i) Jurisdiction


78      Regarding jurisdiction, Planiol and Ripert, op. cit., at No. 1554, pp. 1017-18, observe that, in France:
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[TRANSLATION] It [res judicata] is applied only to judgments ... rendered by French courts in civil or criminal matters,
or to judgments between opposing parties rendered by foreign courts as soon as they are declared executory by a French
court, or to arbitral awards, if according to precedent they have obtained an exequatur order. [References omitted.]


79      Langelier, op. cit., at p. 256, notes that the same rule applies in Quebec:


[TRANSLATION] What are the judgments that can have the authority of res judicata? They are exclusively judgments
rendered by the courts of this province: those of foreign courts have no validity here.


80      According to Nadeau and Ducharme, op. cit., at No. 557, pp. 452-53:


[TRANSLATION] Judgments that may have the force of res judicata must be those of courts of law forming part of our
judicial system, whether exercising their jurisdiction at first instance or on appeal, both in the Court of Queen's Bench
and in the Supreme Court of Canada. These courts may belong to the various levels of civil jurisdiction. Thus, a judgment
rendered by the Magistrate's Court in a case involving damages has the authority of res judicata between the parties on
the question of liability. [References omitted.]


(See also Professor Jean-Claude Royer, La preuve civile (1987), at No. 751, p. 277; and Professor Ducharme, Précis de la
preuve (3rd ed. 1986), at No. 220, p. 106.)


81      The case law, as appears from Tremblay v. D'Amours, [1972] C.S. 144, is to the same effect. Lesage J., at pp. 144-45, notes:


[TRANSLATION] Whereas res judicata is based on a principle of public order designed to prevent contradictory decisions
by the courts on a disputed point between the same parties, and it is in no way significant whether the judgment which has
the authority of res judicata was rendered by the Provincial Court or by the Superior Court....


(See Royer, op. cit., at No. 756, pp. 278-79, for his remarks that, in limited circumstances, arts. 179 and 180 C.C.P. allow the
authority of res judicata to operate when judgment is rendered "in any other province of Canada".)


82      Regarding the effect of decisions rendered in criminal matters, Professor Ducharme, op. cit., at No. 221, p. 106, notes:


[TRANSLATION] It is now well established in law that judgments rendered by a court having criminal jurisdiction do
not have the authority of res judicata in civil matters. [References omitted.]


83      To constitute res judicata, then, the judgment must have been rendered by a Quebec court of competent civil jurisdiction,
as that notion has developed in civil law. The hierarchy of the court which renders the decision is irrelevant.


(ii) A "Definitive" Judgment


84      The judgment must also be "definitive".


85      Pothier, op. cit., at No. 850, p. 452, sets forth this requirement:


[TRANSLATION] For a judgment to have the authority of res judicata, and even for it to be known as a judgment, it must
be a definitive judgment containing either an order or a dismissal of the action.


86      The nature of a definitive judgment is also discussed by Mignault, Le droit civil canadien (1902), t. 6, at pp. 101-2:


[TRANSLATION] Judgments Having Authority of Res Judicata.


87         
. . . . .
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88      (2) Definitive judgments, and by this is not necessarily meant a final judgment, to the exclusion of any interlocutory
judgment. Certain interlocutory judgments rule on the rights of the parties and decide the merits beforehand, and it is these very
judgments which can be appealed without awaiting the final judgment....


89      Nadeau and Ducharme, op. cit., add, at No. 560, p. 456:


[TRANSLATION] They [definitive judgments] decide the issue joined, in whole or in part, by ruling in favour of one or
other of the parties. [References omitted.]


(See also Ducharme, op. cit., at No. 227, p. 109; Royer, op. cit., at Nos. 770-75, pp. 283-85.)


90      Even ex parte and default judgments can be "definitive", since they arrive at a conclusion and decide the case. Nadeau,
in "L'autorité de la chose jugée" (1963), 9 McGill L.J. 102, sets out this proposition at p. 107:


[TRANSLATION] They [definitive judgments] may have been rendered after argument and counter-argument or even by
default, provided the opposing party has been served....


91      Royer, op. cit., asserts, at No. 770, p. 284:


[TRANSLATION] It [a definitive judgment] may also be rendered by default where the party has failed to appear or make
submissions, if the defendant has been duly served.


(See also Nadeau and Ducharme, op. cit., at No. 560, pp. 455-56; Chauveau, op. cit., at No. 49, p. 42.)


92      I would also refer to the decision of the Quebec Court of Appeal in Markel Insurance Co. of Canada v. Travelers du
Canada, [1986] R.D.J. 516. At page 519, the court says:


[TRANSLATION] Whereas in applying the rules of res judicata, even a judgment rendered by default or ex parte has the
same definitive effect as if it had been rendered following argument and counter-argument;


(See also the cases cited by Royer, op. cit., at pp. 284-85, and his corresponding notes 65-76.)


93      (iii) Contentious Matters


94      Finally, to acquire the authority of res judicata, the judgment must be rendered in a contentious matter.


95      The notion that the authority of res judicata applies only in contentious matters has been discussed by Aubry and Rau,
op. cit., at p. 320, in these terms:


[TRANSLATION] But only decisions rendered in contentious matters have the authority of res judicata. [Emphasis in
original.]


(See also Planiol and Ripert, op. cit., at No. 1554, p. 1017.)


96      Mignault, op. cit., at pp. 101-2, sets out the same requirement in the Quebec context:


[TRANSLATION] Judgments Having Authority of Res Judicata.
. . . . .


(1) Judgments in contentious matters. This is not the case with judgments in amicable matters, which are deeds rather than
judgments. [References omitted.]


97      Ducharme, op. cit., discusses the term "contentious", at No. 226, p. 109:
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[TRANSLATION] A judgment in a contentious matter is one in which a judge decides a point disputed by two or more
opponents.


(See also Nadeau and Ducharme, op. cit., at No. 559, p. 455.)


98      In summary, then, a definitive judgment rendered by a court of competent jurisdiction in contentious matters will acquire
the authority of res judicata, provided that the "three identities" set out in art. 1241 C.C.L.C. are respected. I will now examine
these conditions more fully.


2. Conditions Pertaining to Identity


99      The question of res judicata usually arises in the context of either a defence to another action or a preliminary motion such
as lis pendens. In the present instance, however, there is only one action and the question to decide is whether the judgment
rendered in favour of the Caisse, as regards the immoveable property here in debate, has acquired the authority of res judicata
vis-à-vis subsequent purchasers of the same property. The principles, however, are the same in all such situations.


100      The triple identity to which art. 1241 C.C.L.C. refers, the identity of parties, object, and cause, has been the subject of
much doctrine and jurisprudence, which I will now discuss.


101      (i) Identity of Parties


102      The text of art. 1241 C.C.L.C. is explicit: the presumption of res judicata applies only when the demand "is between
the same parties acting in the same qualities", upon which Pothier, op. cit., at No. 899, p. 476, elaborates as follows:


[TRANSLATION] Res judicata applies only to the parties in respect of whom the judgment was rendered: it confers no
right either on third parties or on foreign third parties.


103      Nadeau and Ducharme, op. cit., at No. 571, p. 470, extrapolate:


[TRANSLATION] Res judicata is relative and applies only to persons who were parties to the first suit, and so were heard,
or had an opportunity of being heard, on the right at issue.


It does not apply to third parties who may exercise the third party opposition to judgment ... if their interests are affected
by the judgment rendered in a case in which neither they nor those representing them were involved. [References omitted.]


104      Those who are not parties to a judgment are therefore not bound by it. In Irony v. Rosenberg, [1974] C.A. 515, the
respondent attempted to set aside a judgment on an action in giving in payment, rendered against his debtor, by lodging a third-
party opposition. Bernier J.A. analyzes the effect of res judicata with regard to third parties, at p. 516:


[TRANSLATION] The legal position on third party opposition is quite different [from recourses available to the parties
in the action on the giving in payment clause]. This remedy is available to third parties against judgments which prejudice
their rights. The res judicata presumption is not involved since the applicant was neither a party nor represented in the suit;
the judgment so obtained cannot be set up against him if it affects his rights, as with regard to him it is res inter alios acta.


That is why the third party objector's remedy is not subject to any time limit or formality regarding receipt.


105      Even though third parties can attack such a judgment, they must however, do this in a direct manner, not through a
collateral attack in other proceedings. This is the subject of the recent decision of Van Finance Ltd. v. Sogelong Inc., [1989]
R.D.J. 233 (C.A.), where a judgment on an action in giving in payment had granted ownership of an immoveable property to
one Sogelong Inc. Although the appellant third party did not oppose the judgment, in a later action against Sogelong Inc. it
asked to be declared the owner of that same property. This would indirectly have had the effect of setting aside the judgment
rendered on the action in giving in payment. Tyndale J.A. comments, at p. 236:
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Although the judgment of 1 February 1980 may not be, strictly speaking, "chose jugée" as against Appellant, because
it was not a party, it nevertheless represents a total obstacle to Appellant's action as a judgment which retains its full
force and effect unless and until set aside; it cannot be successfully attacked collaterally nor deprived of its effect in other
proceedings even though its validity be there impugned.


106      In Wilson v. R. (1983), 2 S.C.R. 594, the principle is expressed in these terms:


It has long been a fundamental rule that a court order, made by a court having jurisdiction to make it, stands and is binding
and conclusive unless it is set aside on appeal or lawfully quashed. It is also well settled in the authorities that such an
order may not be attacked collaterally — and a collateral attack may be described as an attack made in proceedings other
than those whose specific object is the reversal, variation, or nullification of the order or judgment....


107      This is not to say that the parties must be physically identical in both cases. It is the juridical identity of the parties that
is required for the presumption of res judicata to apply, as Mignault, op. cit., contends, at p. 110:


[TRANSLATION] And by identity of persons must be understood legal identity, notphysical identity. [Emphasis in
original.]


108      Nadeau and Ducharme, op. cit., at No. 573, p. 472, emphasize this distinction:


[TRANSLATION] For res judicata there must be legal identity of the parties, not mere physical identity. The one may exist
without the other. There is legal identity whenever one person represents another or is represented by him. [References
omitted.]


(See also Langelier, op. cit., at p. 259; Royer, op. cit., at No. 784, p. 290.)


109      The same position holds true in jurisprudence. It is perhaps best set out by Bisson J.A. (now Chief Justice) in Buchanan
v. Commission des accidents du travail, [1981] C.A. 325, at p. 327:


[TRANSLATION] The capacity spoken of in art. 1241 C.C.[L.C.] is legal capacity, as opposed to physical identity. For
example, the same physical person may have acted in his personal capacity in a case and the legal solution to that case
will not have the authority of res judicata in an identical case in which the person acts in some other legal capacity, for
example as a trustee, curator and so on.


110      Juridical identity can arise by the mechanism of representation. Aubry and Rau, op. cit., discuss this notion at p. 337:


[TRANSLATION] For the condition of the parties to be legally the same, they must first have personally been involved
in the first suit or at least have been represented by those who were involved, and second, they must proceed in the new
suit in the same capacity as in the first. [Emphasis added; references omitted.]


111      There are several ways in which representation of parties, amounting to juridical identity, may occur. First, it is well
recognized that universal successors and successors by general title represent their predecessors. As Nadeau and Ducharme,
op. cit., assert, at No. 573, p. 473:


[TRANSLATION] In general res judicata may be invoked by or against any universal successors and successors by general
title, heirs, legatees or beneficiaries with respect to judgments rendered in cases in which their principals were involved.
[References omitted.]


112      Second, there is no doubt that a successor by particular title is deemed to represent his or her predecessor, in so far
that all judgments rendered against the latter, before the successor obtained title, are opposable to the successor as res judicata.
This is the position of Chauveau, op. cit., at No. 104, pp. 95-96:
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[TRANSLATION] Successors by particular title, and under this heading we can group legatees, donees or purchasers by
onerous title, are not bound to perform all the obligations of their principal. They succeed to the latter's rights over the item
bequeathed, given or purchased, but with all the limitations that may be implicit in their principal's ownership and may
make it more or less perfect. Judgments rendered before the purchase deed, and recognizing against the principal a right,
privilege or servitude benefiting a third party, have the force of res judicata in respect of the beneficiary. [Emphasis added.]


113      Royer, op. cit., comments, at No. 785, p. 290:


[TRANSLATION] Like contracts, judgments produce effects on heirs and legal representatives. A judgment rendered for
or against a principal has the force of res judicata with respect to his universal beneficiary or beneficiary by general title.
A beneficiary by particular title is also bound by a decision made before his right was acquired. [References omitted.]


114      Pothier, op. cit., at No. 902, pp. 476-77, gives the following example:


[TRANSLATION] ...when you have given the action to claim a certain inheritance against Pierre, the judgment which
dismissed your action against Pierre will give the person who bought that inheritance from Pierre the res judicata exception
against the action to claim the inheritance, if you renew it against the purchaser, because in this respect he is deemed to
be the same party as Pierre, whom he succeeded.


115      Representation can also arise between debtor and chirographic creditor, as discussed by Nadeau and Ducharme, op.
cit., at No. 573, pp. 473-74:


[TRANSLATION] There is legal identity by representation between:
. . . . .


...a debtor and his chirographic creditors, unless the point at issue is whether the creditor has a privilege which he can
exercise against other creditors. [References omitted.]


(See also Chauveau, op. cit., at No. 93, p. 86.) One should note here that such representation does not arise between a debtor
and his or her hypothecary creditors. (See Aubry and Rau, op. cit., at pp. 340-41; Chauveau, op. cit., at No. 95, pp. 87-89; and
Nadeau and Ducharme, op. cit., at No. 573, p. 475.)


116      The examples of representation by one party of another are too numerous to list or discuss here. Aubry and Rau, op.
cit., at pp. 335-56, review them in detail and even such review is not necessarily exhaustive. Representation may depend on the
facts of the particular case and the interests of the parties involved. Suffice it to say that, for the identity of parties in so far as
it relates to res judicata, juridical identity is all that is required.


117      (ii) Identity of Object


118      What constitutes identity of object has been discussed both in France and in Quebec. Gérard Cornu and Jean Foyer,
in Procédure civile (1958), at p. 410, define it as follows:


[TRANSLATION] An object may therefore be new either because an identical right is claimed over a different thing or
because a different right is claimed over the same thing.


119      Mignault, op. cit., at p. 105, offers the following illustration:


[TRANSLATION] But what is the object of an action at law? Clearly it is the immediate legal benefit sought in bringing
it, namely the right whose implementation is desired. Thus, A claims house C from B. The object of the claim is that A
should be declared owner of the house. If this claim is rejected, A can no longer claim house C from B, but this judgment
will not prevent him from claiming house D from the defendant. Similarly, A can claim the usufruct of house C from B,
despite the dismissal of his action to claim ownership, because the object of the two actions is not the same.
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120      According to Nadeau and Ducharme, op. cit., at No. 577, p. 478:


[TRANSLATION] The object in an action is the right which the litigant is exercising; it is the immediate legal benefit
he seeks to have the court recognize.


(See also Chauveau, op. cit., at No. 135, p. 130; and Royer, op. cit., at No. 794, p. 293.)


121      To determine, then, what is the "object" of an action, it is necessary to look both at the nature of the right sought and
at the remedy or the purpose for which it is sought. This is not to say that there must be an identical remedy sought or object
pursued. Mignault, op. cit., explains at p. 105:


[TRANSLATION] ...to complete the rule it must be said that it is not necessary for the two actions to seek precisely the
same order: there will be res judicata once the object of the second action is implicitly included in the object of the first.


122      Nadeau and Ducharme, op. cit., at No. 577, p. 479, express a similar view:


[TRANSLATION] It is therefore not necessary for the two actions to seek identical orders: it will suffice if the object of
the second action is implicitly included in the object of the first.... [References omitted.]


(See also Royer, op. cit., at No. 795, pp. 294-95.)


123      This position also finds support in jurisprudence. The leading case on the identity of object is Pesant v. Langevin (1926),
41 Que. K.B. 412, where Rivard J.A. states, at p. 421:


[TRANSLATION] The object of an action is the benefit to be obtained in bringing it. Material identity, that is identity of
the same physical thing, is not necessarily required. This perhaps forces the meaning of "object" somewhat, but an abstract
identity of right is taken to be sufficient. "This identity of right exists not only when it is exactly the same right that is
claimed over the same thing or over one of its parts, but also when the right which is the subject of the new action or
the new exception, though not absolutely identical to that which was the subject of the first judgment, nevertheless forms
a necessary part of it, is essentially included in it, as by being a subdivision or a necessary sequel or consequence". In
other words, if two objects are so related that the two arguments carried on about them raise the same question regarding
performance of the same obligation between the same parties, there is res judicata. [References omitted.]


124      This definition has been adopted in Buchanan, supra, at p. 328. (See also Royer, op. cit., at note 122, p. 293.)


125      A logical extension is that if the second action claims something which is similar or is a necessary consequence of the
first action, then there is identity of object. Pothier, op. cit., at No. 892, p. 471, offers the following example:


[TRANSLATION] ...if I have succumbed in the action for a principal sum, I should not be entitled to claim interest on
that sum, as such interest cannot be owed to me if the principal sum is not owed to me.


126      In order, therefore, to decide whether there is identity of object, the substance of the claim must be examined, not
only its form.


127      (iii) Identity of Cause


128      Authors have tackled this difficult question in diverse ways and have arrived at a variety of definitions of "cause".
This Court, in both in Air Canada v. McDonnell Douglas Corp., [1989] 1 S.C.R. 1554, and Wabasso Ltd. v. National Drying
Machinery Co., [1981] 1 S.C.R. 578, analyzed the notion of "cause", albeit in the context of the expression "the whole cause
of action" (emphasis added), as required by art. 68(2) C.C.P., which does not arise in the present case. Recently, my colleague
Gonthier J. has canvassed the authorities concerning the question of "cause" extensively, in Rocois Construction Inc. v. Québec
Ready Mix Inc., [1990] 2 S.C.R. 440. Although his analysis arises in the context of a motion for lis pendens, as he states the
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requirements are the same in both instances: to conclude that there is either lis pendens or res judicata, there must be identity
of parties, object, and cause.


129      In Cargill Grain Co. v. Foundation Co. of Canada, [1965] S.C.R. 594, Taschereau C.J., speaking for the Court, says,
at p. 597:


The rules that have to be applied in matters of lis pendens are the same that are to be applied in res judicata and they have
to be applied here. These rules rest on the presumption of res judicata which is a bar to any further litigation on the same
matter. This excludes the possibility of contradictory decisions on the same matter.


130      As Gonthier J., therefore, affirms in Rocois, supra, at p. 448:


It has long been recognized that the preliminary exception of lis pendens is governed by the same principles as those that
apply to the exception of res judicata: Cloutier v. Traders Finance Corp., [1958] Que. Q.B. 274n; Cargill Grain Co., supra.


131      In our context, my colleague's analysis of "cause" in Rocois, supra, is very pertinent to the present discussion and I
propose to refer to it at length. After setting out the different approaches, Gonthier J. proposes the following test, at pp. 454-56:


The definitions of "cause" proposed by the various authors fall along a spectrum ranging from the raw facts to the potentially
applicable abstract rule of law. The phrases "principal ... fact which is the direct ... basis" for the right, "legal fact which
gave rise to the right claimed", "origin of or principle giving rise to the right claimed" or "legal source of the obligation"
are attempts to capture in words the elusive idea of "cause", on the bridge linking the body of facts to the legal rule in
legal reasoning.


First, it is clear that a body of facts cannot in itself constitute a cause of action. It is the legal characterization given to it
which makes it, in certain cases, a source of obligations. A fact taken by itself apart from any notion of legal obligations has
no meaning in itself and cannot be a cause; it only becomes a legal fact when it is characterized in accordance with some
rule of law. The same body of facts may well be characterized in a number of ways and give rise to completely separate
causes. For example, the same act may be characterized as murder in one case and as civil fault in another. In Essai sur
l'autorité de la chose jugée en matière civile (1975), Daniel Tomasin expressed this very clearly. At page 201, he wrote:


[TRANSLATION] It may be that under one or more provisions certain facts can be characterized differently. If the
characterization chosen to attain a result has been rejected in one judgment, can a party then seek to attain the same
result in reliance on a different characterization? Judging from article 1351 C.C., the answer must be in the affirmative
as there is an absence (of identity) of cause between the two actions.


As a general rule, the same body of facts can thus give rise to as many causes of action as there are legal characterizations
on which a proceeding can be based.


It is equally clear that a rule of law removed from the factual situation cannot be a cause of action in itself. The rule
of law gives rise to a cause of action when it is applied to a given factual situation; it is by the intellectual exercise of
characterization, of the linking of the fact and the law, that the cause is revealed. It would certainly be an error to view
a cause as a rule of law regardless of its application to the facts considered. Accordingly, the existence of two applicable
rules of law as the basis of the plaintiff's rights does not lead directly to the conclusion that two causes exist.


Of course, the existence of two rules of law applicable to a factual situation in practice gives rise to a duality of causes
in the vast majority of cases, because separate rules generally require different legal characterizations. However, it is not
the fact that there are two applicable rules which is conclusive in itself: it is the duality of legal characterizations which
may result therefrom. When the essence of the legal characterization of the facts alleged is identical under either rule, it
must follow that there is identity of cause. [Emphasis added.]


132      In my view, this is also the appropriate definition of "cause" for the purpose of determining the existence of res judicata
in a particular instance.
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133      However, such characterization will depend upon the choice one makes between a more general approach to "cause" and
a narrower one, as Professor Henri Motulsky, in "Pour une délimitation plus pré cise de l'autorité de la chose jugée en matière
civile", D. 1968. Chron., p. 1, has outlined, at No. 10, p. 3:


[TRANSLATION] The practice has been to oppose cause ... and means ... but the difficulty is immediately apparent: the
distinction can be made in two ways, depending on whether the cause is a general or abstract concept or, on the contrary,
a special or concrete concept (we prefer to say broad and narrow concept). [Emphasis in original; references omitted.]


134      Cornu and Foyer, op. cit., provide examples of such characterization, at p. 410:


[TRANSLATION] Concrete or speical concept of cause. — The cause will be: in an action for nullity of a contract, fraud,
violence, mistake, or minority and interdiction; in an action for divorce, serious injury, adultery and so on; in an action
to establish natural paternity, notorious concubinage, fraudulent seduction, unambiguous admission and so on. Without
more detailed discussion of the facts, it is hard to conceive of a more concrete cause.


Abstract or general concept of cause (clausula generalis). — In an action for nullity of a contract the cause becomes a
defect in consent or incapacity; in an action for divorce, the fact that marital life is intolerable; in an action to establish
natural paternity, the natural paternity itself.


135      They conclude, at p. 411:


[TRANSLATION] Leaving aside the special features of divorce, the concrete concept seems more rational. In the abstract
concept, the cause may be confused with the object....


136      My colleague Gonthier J. in Rocois, supra, seems to have adopted the narrower approach to "cause", favoured by Cornu
and Foyer, a position I agreed with in Rocois.


137      It is against this theoretical background that the facts in the present case must be evaluated.


C) Application to the Facts of the Case


138      There is no doubt that the judgment of the prothonotary, granting ownership to the Caisse, attained the jurisdictional
requirements so that it could be consid ered as res judicata. It was rendered by a civil court, with jurisdiction in Quebec (i.e.,
the Superior Court). The prothonotary was well within his powers in granting the relief sought. Furthermore, the judgment was
"definitive", even though rendered by default, since the proceedings were served on the parties. Moreover, an action on giving
in payment is of a "contentious" nature. (See the reasons of O'Connor J. in In re Reed: Caisse populaire Desjardins de Côte
St-Paul v. Diamond Co., [1981] C.S. 944, at p. 948.) The issue of whether there is res judicata will therefore ultimately rest on
the assessment of whether there is identity of parties, object, and cause.


1. Identity of Parties


139      It is helpful to recall that the parties to the action on the giving in payment clause taken by the Caisse were all served.
These parties were:


[TRANSLATION] GRÉGOIRE BELLAVANCE, in his capacity as trustee in the bankruptcy of Paul Leclerc ... -and-
PAUL LECLERC INC.


140      The appellant suggests that, even if the trustee in bankruptcy of Paul Leclerc Inc. was a party to the action, the creditors
of the company could later contest the validity of the judgment, claiming that they have distinct juridical personalities from the
trustee. There would thus be no identity of parties. This argument must fail. A trustee in bankruptcy represents the creditors
of the bankrupt. This is the very purpose of the Bankruptcy Act, which attempts to consolidate, in the hands of the trustee,
proceedings as regards a bankrupt's estate. This was made clear by this Court in Mercure v. A. Marquette & Fils Inc., [1977]
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1 S.C.R. 547. De Grandpré J., in discussing the role and the powers of the trustee under the Bankruptcy Act, spoke for the
Court, at p. 553:


When the trustee is appointed he assumes responsibility in two areas:


(a) he becomes the debtor's representative;


(b) he becomes the representative of all the general creditors to the extent that he can even act on their behalf against
the debtor.


141      It is the concept of representation that is crucial. As noted when discussing the theoretical framework, when someone
is represented by a party to an action, he or she cannot later challenge the judgment. If the creditors are dissatisfied with the
trustee's conduct, their recourse is generally an action under the Bankruptcy Act, rather than a challenge to the judgment, subject
to certain exceptions not pertinent to the present discussion.


142      In this case, however, at the time the action in giving in payment was initiated by the Caisse, no notice was registered
against the property in question by the trustee of his nomination as trustee of Paul Leclerc Inc. The appellant notary thus claims
that since he could not have known that the trustee was the same for Paul Leclerc and Paul Leclerc Inc., he had a legitimate
concern that the creditors of Paul Leclerc Inc. might challenge the judgment. Even if the creditors were not "represented" by the
trustee, however, they would still be bound by the judgment granting ownership of the property to the Caisse. The chirographic
creditors cannot claim more rights than those of their debtor. If that debtor loses some of his patrimony (i.e., by the judgment
granting ownership of the immoveable property to the Caisse), then these creditors simply have a decreased patrimony to share.
They cannot challenge the validity of the judgment unless they prove that such judgment constituted an attempt to defraud the
creditors. An oblique action is taken by a creditor, not in a personal capacity, but as a representative of the debtor, and thus faces
the same issues of representation and res judicata (Royer, op. cit., at No. 787, p. 291). A Paulian action, on the other hand, must
allege fraud and is taken in the name of the individual creditor exercising personal rights. Such action, although a possibility
even after a judgment in giving in payment, is prescribed after one year of knowledge of the alleged fraud (art. 1040 C.C.L.C.).


143      This is not to say that third parties can never challenge judgments to which they were not parties and which affect their
own rights, as was the situation in Irony, supra. If these parties were aware of the judgment in question, however, they must act
with diligence in retraction of the judgment. Since, in the present case, the judgment was registered against the property years
earlier, it would be difficult, if not impossible for the creditors to claim absence of notice. As for the third-party opposition, a
case directly on point is Riberdy v. Laroche, [1986] R.D.J. 510 (C.A.), where, as here, a judgment had been rendered by default
on an action in giving in payment. A third party later attempted to set aside the judgment, claiming a right of ownership in
the property in question. Monet J.A. (Beauregard and Vallerand JJ.A concurring), at pp. 511 and 513, deals with the issue of
reasonable diligence:


[TRANSLATION] This action is based inter alia on a hypothec granted by the defendant to the plaintiff on December 28,
1978, as security for an earlier loan, and seeks a declaration of ownership of the immoveable property in question ... in
accordance with application of a giving in payment clause in the event of default by the defendant.


. . . . .


It is well established that it was the appellant and not Hôtel Royal (La Tuque) Ltée which owned this immoveable property
at the time that concerns us, and this ownership had been uninterrupted since March 29, 1972 ...


. . . . .


There is no question that the appellant's interests are affected by the judgment he is seeking to appeal. Further, it is apparent
that the appellant was not a party to the suit and no relief was sought against him.


On the other hand, the decisions of this Court require that a third party opposition be brought with reasonable diligence,
taking into account the circumstances and facts in each case.


. . . . .
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The culminating point of the judicial phenomenon is the jurisdictional act which is the outcome of a litigious situation and
which makes a state of law official. The social structure itself requires that this decision have a proper finality.


. . . . .


In the case at bar, the period of approximately one year that elapsed between learning of the judgment and of its effects on
the appellant's interests is not reasonable, in light of the circumstances mentioned above. Without necessarily concluding
that there was acquiescence, this situation is such that, to use the language of McCarthy J.A. in Begama Ltd. (Reid &
Ferland, C.P.C. annoté, vol. 3, p. 497 (1975-C.A.)), the "right to third party opposition is extinguished, expired and late".


144      Similarly here, the seven years elapsed since the registered judgment obtained by the Caisse would serve as a bar to
third-party opposition.


145      The appellant notary argues further that, since the trustee may not have been properly served in his capacity as trustee
in bankruptcy of Paul Leclerc Inc. in the present instance, he, apart from the creditors, might later contest the judgment. Paul
Leclerc Inc. however, was properly served, given the absence of notice of bankruptcy in the index of immoveables. The trustee,
who failed to register such notice on the debtor's property at the time of the bankruptcy, could not, in my view, benefit from
his own omission. Moreover, the trustee was the same person who was acting as trustee in bankruptcy for Paul Leclerc, and
he was properly served as such. The trustee, therefore, had actual knowledge of the proceedings, and if he sought to attack
the judgment, he would have had to act within a reasonable time. As Monet J.A. writes, in Darveau v. Tessier, [1986] R.J.Q.
2770 (C.A.), at p. 2777:


[TRANSLATION] It is certainly true that a declaratory judgment has the force of res judicata only as regards the parties
to the case. It is also true that Aldéi Darveau was not impleaded in his capacity as testamentary executor, but in another
capacity. However, the knowledge of the existence of a fact, in this case of a judgment, is that of an individual whatever
his title or capacity. [Emphasis added.]


146      There is no dispute that the trustee was, should, or could have been aware of the proceedings and their effect, if any, on
the rights of Paul Leclerc Inc. The judgment in execution of the giving in payment clause was rendered in 1980 and registered
against the property in the same year, and the bankruptcy of Paul Leclerc Inc. also occurred in 1980, whereas the notary's
title search occurred in 1987. Given the well-established jurisprudence, which effectively disposes of such a recourse unless
exercised within a reasonable delay, it would have been very unlikely that such action by the trustee in the bankruptcy of Paul
Leclerc Inc. could have succeeded.


147      Finally, the appellant raises the remote possibility that third parties, unaware of the judgment, could later contest the
validity of the hypothec and, as a consequence, the validity of the vendor's title. I find this argument somewhat perplexing.
There is no indication that any other party could have had an interest in the validity of the hypothec and/or the ownership of
the property. The hypothec was granted by Paul Leclerc to the Caisse, even though the land was owned by Paul Leclerc Inc.
These are the only parties who could claim a property interest in the immoveable. Any other potential interest is not only pure
speculation but is also not grounded on the facts. I would therefore conclude that the judgment in favour of the Caisse has, in
such circumstances, acquired the authority of res judicata against the creditors of Paul Leclerc Inc., its trustee in bankruptcy,
and any third party.


148      With respect to the prospective vendor, since he is a successor by particular title to the property, he is thus a "party" to
any judgments rendered in regard to the said property. There is thus an identity of parties between the vendor and the Caisse
concerning ownership of the property.


2. Identity of Object


149      Upon its debtor's default, the Caisse was seeking, in the proceedings pursuant to the giving in payment clause, to be
declared the sole owner of the immoveable property in question. This is apparent from the remedy sought in its action:
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[TRANSLATION] DECLARE the plaintiff to be absolute owner of the immoveable property so described ...


DECLARE that neither the defendants nor the mis en cause nor any third party has any right in or against this immoveable
property or any right to compensation, maintenance, improvements, additions or any other cause;


. . . . .


ORDER the mis en cause Registrar to receive and register the judgment to be rendered, to be a good and valid title to
the above-described immoveable property in favour of the plaintiff, and to strike out any hypothecs, privileges, notices
or other charges registered against the above-described immoveable property after the plaintiff's hypothecary deed P-1
of June 1, 1977;


150      The judgment granted this relief. While, as the appellant suggests, the sole issue in that case related to the default of
the debtor and the application of the giving in payment clause in the deed of loan, nevertheless, the juridical benefit sought
was the ownership of the property.


151      Could then the validity of the securities granted by the debtor to the Caisse still be contested? Appellant claims that
one of those securities at least, the hypothec, is nul ab initio and can always be contested, relying, in this connection, on art.
2037 C.C.L.C.:


2037. Conventional hypothec can only be granted by those who are capable of alienating the immoveables which they
subject to it; saving the provisions of special enactments concerning Fabriques.


152      In other words, besides the hurdles previously discussed — identity of parties and delay — which such a plaintiff
would have to face, would the object of such proceedings be the same as that of the action taken by the Caisse? The appellant
suggests that it would not. In his view, the sole object of the giving in payment proceedings was to give effect to a specific
security provided for in the deed of loan in case of default and not to question the validity of the securities, in particular the
hypothec, which was never in issue then. That being so, the appellant maintains that a separate action could lie in order to decide
such issue. This, in my opinion, overlooks the fact that the object of the judgment obtained by the Caisse years before was the
ownership of the immoveable property, precisely the same object which an attack on the validity of the hypothec would pursue.


153      In fact, the judgment obtained by the Caisse radiated, retroactively to the date of the deed of loan, all charges on the
immoveable, including the securities, hypothec and giving in payment, held by the Caisse, despite the fact that such securities
may have originally been invalid. Moreover, with particular regard to the hypothec, it was originally open to the Caisse to
exercise a hypothecary recourse, but, having succeeded on the giving in payment action and become the owner of the property,
the Caisse's hypothecary recourse was no longer available. Even though a hypothecary action and an action in giving in payment
may give rise to different conclusions, on the facts of this case, this could not have been relevant to the appellant notary's
determination of the validity of the vendor's title. Both were securities given on an immoveable property which did not belong
to the debtor and could not be pursued concurrently. The judgment in favour of the Caisse had to presume that these securities
were validly given. As discussed earlier, even if this was in error, such error does not prevent the judgment from acquiring the
authority of res judicata on the facts of this case, given the object of the proceedings, i.e., the ownership of the immoveable
property, and the effect of such judgment on charges against the immoveable property, provided, of course, that all other
conditions of art. 1241 C.C.L.C. are respected. This brings us to the last condition, identity of cause.


3. Identity of Cause


154      The test for identity of cause, as discussed previously, is set out by Gonthier J. in Rocois, supra, at p. 456 in the
following terms:


When the essence of the legal characterization of the facts alleged is identical under either rule, it must follow that there
is identity of cause.
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155      Both parties propose that the contract of loan is the "cause" of the action taken by the Caisse. If this is so, the "cause"
is not the debt between Paul Leclerc and the Caisse, nor the securities listed in the loan agree ment. These are simply "a body
of facts", to use the words of Gonthier J. in Rocois, supra, at p. 455. It is the legal characterization of these facts that is crucial,
and these facts are only relevant in the legal context of a contract of loan, secured by both a hypothec and a giving in payment
clause. The inexecution of the obligation undertaken in the contract of loan will be the "concrete" cause of action.


156      The issue of ownership of the immoveable property was expressly raised by the Caisse in its action in execution of the
giving in payment clause, at par. 6 of its declaration:


[TRANSLATION] The defendant still holds the said immoveable property as owner. [Emphasis added.]


The question of ownership was therefore addressed in both the pleadings and judgment granting the Caisse's action on
the giving in payment clause. Subsequent proceedings to challenge ownership would, in my view, also be based on the
ownership of the immoveable property.


157      On the other hand, a hypothecary action is based on one form of security, the hypothec, while an action on a giving
in payment clause is based on a different security. Since these two actions give rise to different conclusions and remedies, in
principle, one could perhaps pretend that they constitute two different causes of action. While in my view, the "cause", on the
facts of this case, would relate to the contract of loan, in any event, the securities provided for in the deed of loan could not
be pursued together, since the judgment allowing the giving in payment action precluded proceedings on the hypothec. The
legal characterization of the facts alleged thus remains a contract of loan. The inexecution of the obligations undertaken in that
contract is the "cause" and would constitute but one cause of action. Given that characterization, the inevitable result is that
the requirement of identity of cause is satisfied.


D) Conclusion


158      In summary then, since all of the conditions set out in art. 1241 C.C.L.C. as to jurisdiction and identity of parties, object,
and cause, are met here, the judgment obtained by the Caisse acquired the authority of res judicata. This judgment granted
good and valid title to the Caisse since it was not appealed from and, on the facts of this case, could not have been the object
of further proceedings.


159      The appellant notary assumed that, because of the defect in the granting of the hypothec, the vendor's title could be
challenged. In my view, the appellant failed to distinguish between the hypothec's defect, which existed, and the defect in the
title, which did not exist, having been cured by the judgment granting ownership to the Caisse.


160      In my view, the trial judge was correct when he concluded:


[TRANSLATION] The effect of the contentious judgment of July 17, 1980 was therefore definitive; it had the authority of
res judicata, conferring good and valid title on the Caisse populaire St-François d'Assise, despite the fact that the hypothec
granted pursuant to the deed of obligation of May 31, 1977 was granted by Paul Leclerc and the owner at that time was
Paul Leclerc Inc. [Emphasis added.]


161      This, however, does not end the matter. The following question must be answered: did the error of law of the notary
constitute a fault entailing his liability?


Error and Fault


162      The distinction between error and fault was perhaps best made by Vallerand J.A. in Côté v. Drolet, supra, at p. 247:


[TRANSLATION]...error ... is not a source of fault by itself.
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The plaintiff has the burden of establishing fault. That is a commonplace. Error is certainly a starting-point, but as I noted,
it will not suffice.


(See also Bédard v. Lavoie, [1987] R.R.A. 83 (C.A.), at p. 85, and Vail v. MacDonald, [1976] 2 S.C.R. 825, at p. 832, for cases
involving professional medical liability.)


163      In a remark which applies as well to notaries, Molinari, op. cit., observes, at p. 289:


[TRANSLATION] An attorney does not assume an obligation not to make mistakes. That would be an absurd situation.


164      Similarly, Marquis, La responsabilité civile du notaire officier public, op. cit., at p. 35, after analyzing notarial liability
for errors of law, pursues, in note 145:


[TRANSLATION] However, ignorance and an error in judgment should not be confused. We feel it is proper to apply to
the notary mutatis mutandis what Rand J. of the Supreme Court said of the surgeon in Dame Wilson v. Swanson, [1956]
S.C.R. 804, at p. 812: "An error in judgment has long been distinguished from an act of unskilfulness or carelessness or
due to lack of knowledge ..."


165      Although an error may amount to fault, it is not necessarily so. On the facts of this case, did the error of the appellant
notary constitute a fault?


Fault


A) Expert Evidence


166      In order to disclaim liability, the appellant notary introduced in evidence the testimony of notary Giroux, a colleague
who was consulted by the respondents, and the testimony of an expert, notary Yves Demers. Both testified that the appellant
notary's opinion was in conformity with the norms of practice of a prudent and cautious notary in the same circumstances.


167      The respondents objected to their testimony since, as they state in their factum at pp. 25-26:


[TRANSLATION] To the extent that this testimony related to the correctness of the Appellant's opinion, it was useless
and inadmissible.


168      According to the respondents, it is for the judge to decide questions of law, not for witnesses, whether or not they
are experts in the field.


169      The trial judge admitted the testimony of the expert witness but only as regards notarial practice. With respect to any
conclusions the expert may have given on the validity of title, the trial judge said:


[TRANSLATION] ...he [the expert] may have an opinion in the circumstances, but that does not mean that that must be
the judgment of this Court.


170      In my view, the trial judge was right. Expert evidence is admissible provided that the expert is qualified and his or her
testimony is necessary or useful to assist the court in the determination of technical or scientific matters. Professor Ducharme,
L'administration de la preuve (1986), comments, at No. 317, p. 109:


[TRANSLATION] Expert testimony is admissible in matters which require information in the fields of sciences and the
arts.


(See also Hôtel-Dieu de Québec v. Bois, [1977] C.A. 563.)
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171      As regards legal professional liability, the admissibility of expert testimony has always been accepted. Tremblay, op.
cit., at p. 204, makes the following distinction:


[TRANSLATION] We cannot reject the presence of expert witnesses out of hand when the fault with which the defendant
lawyer is charged results from a mistaken interpretation of the law. In such a case, though the applicable legislation and
authorities available at the time the interpretation was given should enable the trial judge to determine the state of the law at
that time, they would not enable him to determine whether the lawyer demonstrated reasonable competence in preparing
his opinion. [Emphasis added.]


172      In Caisse populaire St-Étienne de La Malbaie v. Tremblay, [1986] R.D.I. 554 (Sup. Ct.), the trial judge held that a notary
was not liable on the facts of the case since the law was not settled at the time. He noted, at p. 555:


[TRANSLATION] No expert witness was called to suggest that the notary acted improperly at the time or that he should
have proceeded otherwise.


173      Although the decision was reversed on appeal, [1990] R.D.I. 483, the Court of Appeal did not question the admissibility
of the expert testimony, mentioning only that expertise is not always necessary in cases of professional liability.


174      In another decision, Fournier & Papillon Ltée v. Simard, [1987] R.R.A. 566, the Court of Appeal, while holding the notary
at fault, did not question the admissibility of an expert notary's evidence. LeBel J.A. assessed the expert evidence at p. 569:


[TRANSLATION] Supported by the testimony of an expert witness, the notary André Cossette, former president of the
Chambre des notaires and a practitioner of long standing, the respondent [the notary] maintained that this way of doing
things was in accordance with general practice and considered prudent. [Emphasis added.]


175      The same holds true at common law, as evidenced by the judgment of this Court in Central Trust, supra, where Le
Dain J. broached the issue at pp. 210-11:


Two solicitors ... gave evidence as to their practice and that of other solicitors in real estate transactions involving
corporations....


The Appeal Division held that the trial judge erred in disregarding the evidence of Mr. Fordham [one of the two lawyers]....
. . . . .


With respect, I am in agreement with the conclusion of the Appeal Division on the issue of negligence.


176      The judge, however, is the final arbiter and is not bound by expert testimony. As Jean-Paul Landry, "De la preuve par
expert: la jurisprudence" (1980), 40 R. du B. 652, writes, at p. 656:


[TRANSLATION] While the expert acting as a witness will clarify matters for the jury or the court, his testimony is not


binding on them. The courts have repeatedly emphasized this. [Emphasis in original; references omitted.]


177      It is particularly so as regards professional liability, where an expert's evidence is not binding on the precise question
of law which the judge is called upon to decide. This is the domain of the judge.


178      Professors Bernardot and Kouri, La responsabilité civile médicale (1980), at No. 27, p. 17, stress this point:


[TRANSLATION] We said earlier that the expert was a specialist and the judge a layman. This is true in the medical
field. It is no longer true in the legal field. What is the function of an expert? It is to inform the judge about the facts, to tell
him exactly what "is known by science" in a particular case. At this level the judge cannot disregard the information given.
It is imposed on him, in the sense that he cannot ignore it. However, when the expert's task is over, that of the judge begins.
He must transpose the facts into law, and here it is usual for the judge to enjoy complete freedom. [Emphasis added.]
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179      Here, before affixing liability, the trial judge had to decide whether the judgment rendered on the giving in payment
action had the authority of res judicata. Expert evidence was neither necessary nor relevant to such determination. It was only
at the second step that such evidence became relevant, i.e., in the assessment of notarial practice, and it is that course which
the judge rightly followed, in my opinion.


180      Having said that, was the judge also right in concluding that the error of law committed by the appellant notary constituted
a fault entailing liability?


B) Liability


181      Liability must be assessed bearing in mind the principles governing professional liability discussed earlier. Whether
liability is grounded on contract or on delict (in this case, the contract), the obligation is one of means, not of result, and a
simple error of law will not necessarily entail liability. Given that the appellant notary made an error of law when advising the
respondents, it is now necessary to examine the common notarial practice in Quebec at the time, as disclosed by uncontradicted
evidence, and to determine whether this practice shields the appellant notary from liability.


182      There appears to be little doubt that common notarial practice, at the time that the appellant advised the respondents,
would have led to the conclusion that there was a defect in the vendor's title and that such defect was not cured by the judgment
granting ownership to the Caisse. Notary Giroux, who was later consulted by the respondents, described in his testimony how
he arrived at the same conclusion as the appellant:


[TRANSLATION] A. Which I did. So I went, I checked the index of immoveables, I consulted the deeds, I consulted
the books of reference, the cadastral plans and I found that in fact the title — personally — that I would not have given
perfect title to it, if you like, simply as a matter of current practice; to tell him, to shield him from all professional liability,
I made these reservations in my title report. And then he [the respondent] asked me what the consequence was, and I told
him: "You will never get a loan on it".


. . . . .


A. ...the reservations were that it was Paul Leclerc who had granted a hypothec, though the title belonged to Paul Leclerc
Inc.; that the lot had been registered in the name of Paul Leclerc Inc. and the hypothec was granted to Paul Leclerc, and the
chain of title started at that point. Then as a consequence of that hypothec, in my opinion, the hypothec was not granted
by the owner of the thing.


Q. So, in your view, that vitiated the title?


A. That's right.


183      The opinion of the expert, notary Demers, is to the same effect. In his written report submitted at trial, the pertinent
passages read:


[TRANSLATION] After examining the title to this immoveable property since the deed registered as No. 515,049 (sale
by John E. Morrow to Paul Leclerc), we also conclude that the Caisse Populaire de Saint-François d'Assise de Québec did
not have a good and valid hypothec on the immoveable property from the deed of obligation registered as No. 874,806,
since that hypothec had not been granted to it by a person who could alienate the hypothecated immoveable.


Article 2037 of the Civil Code provides that:


Conventional hypothec can only be granted by those who are capable of alienating the immoveables which are subject
to it; saving the provisions of special enactments concerning Fabriques.


It is the owner who is "capable of alienating".
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In our view, a creditor's right to give sixty days' notice on the basis of an invalid deed of hypothec is open to question;
even more questionable is his right to obtain judgment declaring him owner under the exercise of the giving in payment
clause contained in the invalid deed of obligation respecting this immoveable.


We do not feel that the judgment on giving in payment could have conveyed good title to the Caisse Populaire Saint-
François d'Assise de Québec and the mere fact that there was no appeal from this judgment cannot ameliorate it.


In carrying out his instructions, the notary Dorion was required to inform the parties of any defects he might find in the title
and to be sure himself that the title was valid before concluding the deed. We feel that the notary Dorion acted properly,
prudently and in the best possible way in the circumstances. The defect of title he found justified him in giving the advice
he gave in his letter of May 22, 1987. We consider that the defect in title was sufficient to justify his actions. In the same
circumstances, we would have given the same opinions. [Emphasis in original.]


184      It is clear from the above that neither the appellant nor witnesses Giroux and Demers gave serious thought to the effect of
res judicata. None of them analyzed that issue in depth, but rather appear to have casually dismissed it. One can only speculate
as to the reasons for this disregard of a well-known and well-established legal principle.


185      That the appellant notary acted in accordance with the then general notarial practice does not seem to be contested. Neither
the trial judge nor the respondents suggest otherwise. It is not sufficient, however, in my view, that the common professional
practice be followed in order to avoid liability. That practice has to be demonstrably reasonable.


186      Professors Bernardot and Kouri, op. cit., while discussing professional medical liability, provide an extensive analysis
of the role of common professional practice in the determination of fault. At No. 27, pp. 16-17, they assert:


[TRANSLATION] Judge's discretionary power in determining custom. — It should not be though that all professional
practice or usage has exonerating effect. The mere fact of observing such practice will not with certainty preclude an
adverse civil judgment.


. . . . .


The courts can always refuse to submit to a custom if, for example, it is likely to infringe elementary rules of caution ...
Moreover, while it is true that a practitioner must comply with "what is known by science", we must admit that up to
now we have been incomplete. The case law has not limited the physician's obligation to this point, it has always argued
that he must:


...give conscientious and attentive care and, apart from exceptional cases, care which is consistent with what is known
by science (Cass. Civ., May 20, 1936, D. 1936.1.88).


It is true that the care given may be consistent with common professional practice; but we must not in any way doubt that
it is conscientious and attentive. The conjunction "and" is not alternative but cumulative. In other words, even if a doctor
practises his profession in accordance with common professional practice, he will be liable to an action for damages if that
practice proves to be defective and constitutes negligence. [Emphasis in original.]


187      Professor Crépeau, "La responsabilité médicale et hospitalière dans la jurisprudence québécoise récente" (1960), 20
R. du B. 433, also in the context of professional medical liability, comments on the distinction between common professional
practice and fault, at pp. 480-81:


[TRANSLATION] It seems to us that, like the French courts and the courts of the common law countries, the Quebec
courts, especially in an area where human life is at risk, must reserve the right, without making themselves arbiters of
medical theory, to decide on the value of common practice, and they definitely cannot tolerate a practice which, though
accepted in certain places, nonetheless constitutes professional negligence. [References omitted.]


(See also Professor Crépeau, La responsabilité civile du médecin et de l'établissement hospitalier, op. cit., at pp. 217-18.)
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188      Similarly, Professor Gérard Mémeteau, La responsabilité civile médicale en droit comparé français et québécois (1990),
states, at No. 90, p. 57:


[TRANSLATION] The technical information is complemented by the rules of caution and common sense. The difficulty
then arises from the fact that reasonable practice may in itself be dangerous, which is an inherent contradiction.


The principle that usual professional practice may not necessarily be prudent and diligent has also been accepted by the
courts.


189      In Villemure v. Hôpital Notre-Dame, [1973] S.C.R. 716, as Pigeon J., dissenting, but not on this issue, notes at p. 718,
the expert testimony was unanimous:


[T]he three psychiatric experts who testified in this case stated that if they had had the patient under their care, they would
have "done exactly the same thing as Dr. Turcot did". No evidence was adduced to contradict this testimony....


190      The majority of this Court, nonetheless, held the doctor at fault. For the reasons of Choquette J.A., in the Court of
Appeal, the Court restored the judgment of Challies C.J. at first instance, adopting that part of his reasons quoted by Choquette
J.A., [1970] C.A. 538, at p. 539:


The Court is unable to accept the opinion of Doctors Fortin and Saucier. It may be that they would have done exactly
what Dr. Turcot did. Had they done so, in the opinion of the Court they would have been wrong and negligent. It is no
answer to say it is impossible absolutely to prevent a person from committing suicide unless he is placed in a straight
jacket. This of course is obvious. But it is surely possible to prevent him from committing suicide for 30 hours and until
a sufficient investigation has been made into his condition to be able more accurately to diagnose his true situation.... The
facts as proven of what happened prior to the entry into the hospital, coupled with the incidents in the hospital, indicate to
the Court rather a situation which should have made both Dr. Turcot and the nurses take particular care of the deceased.
[Emphasis added.]


191      In the case of G. v. C., [1960] Que. Q.B. 161, where forceps or clamps were left by the doctor in the abdominal cavity of a
patient during an operation, Taschereau J.A., while considering common medical practice at the time, found that it nevertheless
did not excuse the doctor's fault, at p. 167:


[TRANSLATION] The defendant [doctor] rightly said that it was not the practice in Québec hospitals in 1950 to count
hemostatic forceps. However, that could not excuse the defendant for failing to take a precaution dictated by the most
elementary prudence. [Emphasis added.]


192      This brief overview of both doctrine and jurisprudence indicates that courts have discretion to assess liability despite
uncontradicted evidence of common professional practice at the relevant time. The standard, in regard to the particular facts of
each case, must still be that of a reasonable professional in such circumstances.


193      It may very well be that the professional practice reflects prudent and diligent conduct. One would hope that if a certain
practice has developed amongst professionals in regard to a particular professional act, such practice is in accordance with a
prudent course of action. The fact that a professional has followed the practice of his or her peers may be strong evidence of
reasonable and diligent conduct, but it is not determinative. If the practice is not in accordance with the general standards of
liability, i.e., that one must act in a reasonable manner, then the professional who adheres to such a practice can be found liable,
depending on the facts of each case.


194      It may happen that the question of law facing the notary is a controversial one. In such case, the notary cannot be faulted
for choosing one method or theory over another, so long as the choice is reasonable. In Coronation Credit Corp. v. Giasson,
Sup. Ct. Hauterive, No. 05-000-050-75, May 3, 1979 (summarized in J.E. 79-546), confirmed on appeal, C.A. Québec, No.
200-09-000363-793, July 12, 1982, Philippon J. held, at p. 12, that the notary was not at fault, although the notary opted for
a theory which was later rejected:
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[TRANSLATION] It thus follows that two arguments could be opposed, the first that waiver of the hypothecary priority
necessarily implies waiver of everything which could interfere with the exercise of that priority; the second, which is now
accepted, is that a right cannot be waived vaguely or by implication, and when doing so the person must have the right
being waived clearly in mind.


(See also Marquis, La responsabilité civile du notaire officier public, op. cit., at p. 36; Tremblay, op. cit., at pp. 193-94; and
Marquis, "Appréciations judiciaires de la conduite professionnelle de notaires" (1987), 89 R. du N. 597, at p. 620.)


195      The issue of res judicata, which is at the heart of this case, while fraught with difficulties, is not a controversial issue
in the legal field. The law is well settled. While its application to the facts of each case may require a thorough analysis, this
is what is expected of a legal practitioner, whether a lawyer or a notary. In the case at bar, the facts did not present particular
difficulties in assessing the principle of res judicata. The notarial practice as regards title searches, as established at trial, cannot
be characterized as reasonable and diligent, given the clear state of the law then, nor can the casual way in which the issue of
res judicata was dealt with be condoned.


196      The appellant notary was consulted by the respondents primarily for a legal opinion as to the vendor's title, an essential
condition of the granting of their loan by the bank. This was the notary's main contractual obligation towards the respondents,
one of means only but one that he had the duty to fulfill in a prudent and diligent manner. It was not sufficient for the appellant
notary, after consulting the index of immoveables, cadastral plans, and the books of reference, to simply conclude as regards
the judgment obtained by the Caisse:


[TRANSLATION] As the hypothecary deed in question was granted by a person other than the registered owner, this
hypothec was null and void and the judgment could not give more than the hypothec was worth.


197      The notary, obliged to provide a legal opinion as to title, was thus expected to verify and understand the effects of
judgments on title. The judgment obtained by the Caisse had to be reviewed by the notary in order to assess its impact on the
vendor's title to the immoveable property in question. The appellant notary's opinion about the effect of the judgment obtained
by the Caisse was based on an unreasonable interpretation of the applicable law, whatever may have been the notarial practice
at the time in Quebec. Further, that practice was not in accordance with a reasonable and diligent course of conduct. This is
the conclusion reached by the trial judge:


[TRANSLATION] Where the notary Demers errs, with the greatest respect, is when he says that in his opinion the giving
in payment judgment could not have conveyed a valid title to the Caisse populaire St-François d'Assise de Québec. It is


apparent that M e  Demers ... regards the judgment as having no effect: this becomes even clearer when he says that "the


mere fact that there was no appeal from this judgment cannot ameliorate it". What we have said about M e  Dorion's opinion


applies equally to M e  Demers's opinion. The same is true of the conclusion we have reached that the judgment of July
17, 1980 gave the caisse populaire good and valid title.


Additionally, we cannot share the opinion of the notary Demers when he says that the notary Dorion "acted properly,
prudently and in the best possible way in the circumstances" and that "the defect in title he found justified his giving the
advice he gave in his letter of May 22, 1987". The defect referred to here was not a defect.


198      Later, the trial judge adds:


[TRANSLATION] In the course of his search the defendant in warranty [the appellant] concluded that the hypothec granted
by Paul Leclerc was null and void, and that accordingly the judgment was as well, since in reality he gave the judgment


no more value than the hypothec, which was a mistaken conclusion of law in the circumstances. M e Dorion could not
be unaware of the provisions of the first paragraph of art. 1241 C.C.[L.C.]. In performing his duty as legal counsel for
the plaintiffs [the respondents], he should have taken his research further and considered whether the judgment of July
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17, 1980 had any effect in law, rather than simply concluding that the judgment was vitiated merely by the fact that the
hypothec granted by Paul Leclerc to the Caisse populaire was null and void. [Emphasis added.]


199      I agree. The failure to consider the authority of res judicata in such matters is unreasonable, whether or not it is
common notarial practice. While the appellant was right in pointing out the defect in the deed of loan, he was wrong in not
properly assessing the effect of the judgment obtained by the Caisse on the vendor's title. That error of law was unreasonable
and constitutes a fault on the facts of this case.


200      Further, in the present case, a promise of sale had already been signed when the respondents consulted the appellant
notary. It appears from the evidence that the respondents were not advised of the possible legal repercussions pursuant to a
decision not to proceed with the sale; in particular, they were not advised of the likelihood of legal action by the vendor. The
necessity to advise clients of the juridical consequences of their actions is clearly an aspect of the notarial duty to counsel (see
Marquis, La responsabilité civile du notaire officier public, op. cit., at p. 32), and the failure to give such advice constitutes a
breach of the appellant's obligations towards the respondents.


201      Notwithstanding the above conclusion, I wish to touch on another point raised by the appellant. He submits that, in the
present case, his duty was two-fold. First he had to complete a title search and advise the prospective purchasers. Second, if
the appellant concluded that the title was valid, he would then have to pass the act for the financial institution which would be
lending money on the security of a hypothec on the property. This is done according to the following certificate, cited by Jean
Gagnon, L'examen des titres immobiliers (1987), at p. 5:


[TRANSLATION] SEARCHER'S CERTIFICATE


I, the undersigned, a practising notary, declare on my oath of office that I have prepared this report on the borrower's title
from the declarations, title deeds and other documents provided by the borrower together with any necessary research at
the registry office. I have carefully examined these title deeds and have familiarized myself with the hypothecary situation
and the borrower's ownership right, and I consider that once the loan contract has been registered, ABC Inc. will have a
good and valid first hypothec on the property described in title I, which the borrower owns by good and valid title which
in our opinion is absolute.


202      The appellant thus claims that, in case of doubt as to the validity of title, it would be reasonable to express caution to
the prospective purchasers, since a reasonable notary would not be able, in good faith, to endorse such a stringent declaration
to the financial institution.


203      In situations where doubt regarding validity of title is justified, this argument may have some merit. What may be a
small hesitation with regard to prospective purchasers may be a barrier to the notary, who must assert under oath that the title
is good and valid and that the financial institution possesses a good and valid hypothec of first rank. The difference between
the two obligations, may, in some cases, require additional caution in a notary's advice to his or her clients. This case, however,
does not fall into this category. There was no doubt as to the validity of title, given the authority of res judicata. A reasonable
interpretation of the law and review of the presumption of res judicata would have resulted in no hesitation towards either the
respondents or the financial institution as to the validity of the vendor's title. In any event, the appellant notary did not even
express a doubt when he categorically asserted that the vendor's title was vitiated and advised his clients not to purchase the
property.


204      I would therefore conclude that, even if the appellant notary acted in accordance with common notarial practice at the
time, his failure to consider the effect of res judicata constituted a fault, i.e., a course of action which a reasonable, diligent,
and prudent notary would not have taken. That fault will, however, entail liability only if damage and causation can be proven.
Since damages are admitted, there remains the issue of causation.


C) Causation
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205      In most contractual relationships, the issue of causation rarely surfaces. If it can be demonstrated that one of the parties
failed to perform a contractual obligation, and that damage was suffered, it is usually evident that it was the contracting party
who "caused" the damage. In this case, however, some question was raised, in oral argument, since the legal opinion given by
notary Giroux, the notary subsequently sought by the respondents, confirmed that of the appellant. As the respondent Roberge
said in his testimony:


[TRANSLATION] We on our part asked the notary Giroux — we wanted to have a second (2nd) specialist in the matter, to
give his verdict on ... to study the title and give us his assessment. His assessment was exactly the same as that of the notary
Dorion, namely that it was better to withdraw from the matter as the record was imperfect and it would be impossible to
take possession of the property within a reasonable time.


206      At issue then, is whether the decision of the appellant notary is causally linked to the respondents' decision not to
purchase the property.


207      Professor Jean-Louis Baudouin (now of the Quebec Court of Appeal) assesses the general position in Quebec concerning
causation in La responsabilité civile délictuelle (3rd ed. 1990), at No. 353, pp. 192-93:


[TRANSLATION] The only real constant in all the decisions is the rule that the damage must have been the logical, direct
and immediate consequence of the fault. This rule, stated many times by the courts, indicates a desire to limit the scope of
causation and accept as causal only the event or events having a close logical and intellectual connection with the damage
complained of by the victim. [Emphasis in original; references omitted.]


208      In my view, despite the consultation and opinion of notary Giroux, the appellant's fault is still causally linked to the
damage suffered by the respondents.


209      There is no doubt that it was the appellant's negative opinion as to title that triggered the respondents' decision to seek a
second opinion, but only after the receipt of a letter from the vendor's attorney, affirming the vendor's valid title and implying
the possibility of legal action. This is made clear by the testimony of respondent Roberge:


[TRANSLATION] A. It was a little later — it was ... it was on May 19 that I called the notary Giroux. You have to


understand that in the meantime we had received a letter also from M e  Barma [the vendor's lawyer] which suggested
that there could be — in any case, that's how I interpreted it — which indicated that there could be legal action against
us if we did not purchase.


. . . . .


A. At that time, as we were also stuck vis-à-vis the National Bank, we were between a rock and a hard place, that is, on
the one hand we could not purchase and on the other, at the same time, we felt compelled to purchase. The result was that
we then asked a second specialist if he would kindly examine the title and give us his assessment.


210      In the circumstances as revealed by the evidence, one must necessarily conclude that the appellant notary's opinion was
the direct, immediate, and logical cause of the respondents' decision not to purchase the property. Had the appellant given proper
legal advice, as the respondents testified, they would never have needed to seek a second opinion. The fact that the second legal
opinion was also erroneous in law could only have been, on the facts of this case, a ground for legal proceedings against that
notary, provided causation could have been established. It cannot affect the causal link between the appellant's fault and the
damage suffered by the respondents. The very fact that the appellant alone was sued, and not the second notary, demonstrates
that in the respondents' estimation, it was the appellant's opinion that motivated their refusal to purchase the property.


211      Nor can the opinion of notary Giroux constitute a novus actus interveniens. This notion is defined by Baudouin, op.
cit., at No. 361, p. 198, as:
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[TRANSLATION] ...the new event, beyond the control of the perpetrator of the fault and breaking the direct connection
between the fault and the damage, even if under the system of adequate causation the wrongful act could in itself objectively
give rise to the damage and the agent could foresee the consequences thereof. [References omitted.]


212      The decision to seek the second notary's opinion was in no way independent of the appellant notary's conclusion. In fact,
it was completely dependent upon it. The second opinion only confirmed what the appellant had stated, and the only reason
that opinion was sought was due to the appellant's fault in concluding that the title was defective.


213      It is ironic that the respondents are, in a sense, being reproached for taking an appropriate, cautious, course of conduct.
Faced with a situation where the opinion of their notary conflicted with that of the vendor, what other choice did they have
but to seek a second opinion? The fact that the second notary reached the same conclusion as the appellant does not, in the
circumstances of this case, detract from the direct, logical, and immediate effect that the appel lant's fault had on the damage
suffered by the respondents. The fault, if any, of the second notary is not in question here. What is not in doubt is that the
respondents relied on the appellant notary's conclusion, and it was that fault which was the causa causans in the sequence of
events which led to the damage suffered by the respondents.


214      I would thus conclude that the trial judge correctly found the appellant liable for the damage suffered by the respondents.
Accordingly, I would dismiss the appeal with costs throughout.


215      On the issue of costs, the respondents asked that costs in this court be awarded on a solicitor and client basis, a request
left to the discretion of this Court. I will now discuss this issue.


Costs


216      Upon granting leave (Revised order granting leave to appeal, August 10, 1989), this Court confirmed the undertaking
by the appellant to assume the costs of the appeal:


...the application for leave to appeal is granted, and the applicant will assume the costs of the appeal in any event.


217      The order did not, however, provide for solicitor and client costs in favour of the respondents should the appeal be
dismissed. These were requested, nonetheless, by counsel for the respondents, both in his factum and in oral argument.


218      Counsel for the respondents submitted that his clients were not financially able to support the costs of an appeal to this
Court. In fact, for this reason, counsel had asked, in a motion filed before this Court on July 11, 1989, for permission to cease
representing the respondents. In support of the motion, the respondents filed the following letter:


[TRANSLATION] We wish to inform the Court that our financial resources do not allow us to assume the cost of our
defence in the Supreme Court of Canada, and we are not eligible for legal aid or likely to obtain leave to defend in forma
pauperis pursuant to Rule 47(4) ... We certainly could not imagine that we would be taken up to the highest court in the
country in a proceeding of this type.


219      Upon the dismissal of the motion by this Court, counsel for the respondents did represent them at the hearing despite
the fact that he was aware that his clients would not be able to pay his costs, as he made clear in oral argument:


[TRANSLATION] They [the respondents] have already paid the plaintiff's and the mis en cause's costs in the main action.
They have already paid fees to their first counsel in the Superior Court and the Court of Appeal. They have already paid
$350 for me to represent them in the Court of Appeal on the application for leave to appeal. I could not ask it of them:
first, I was obliged to argue the case, and second, my sense of justice told me that it was not fair for these people not to
be represented and have an opportunity to present their arguments.
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220      Besides, it should be noted that the respondents were successful at trial and the Court of Appeal refused even to hear the
case. While this decision may be important to the notarial profession, it was of no such importance to the respondents given,
in particular, the amount involved.


221      The powers of this Court with regard to the award of costs in this Court are to be found in the Supreme Court Act,
R.S.C., 1985, c. S-26. Section 47 of the Act states:


47. The Court may, in its discretion, order the payment of the costs of the court appealed from, of the court of original
jurisdiction, and of the appeal, or any part thereof, whether the judgment is affirmed, or is varied or reversed. [Emphasis
added.]


222      This broad power does not appear to prohibit the granting of costs on a solicitor and client basis, and in fact, this Court
has done so on several occasions, with or without the parties' consent.


223      Given the parties' consent, in Attorney General of Quebec v. Labrecque, [1980] 2 S.C.R. 1057, Beetz J. concluded,
at p. 1086:


In accordance with the conditions which the Attorney General agreed to when leave to appeal was granted to him, he will
pay the costs of respondent Labrecque in this Court on a solicitor-client basis.


224      Solicitor and client costs were also awarded in Janiak v. Ippolito, [1985] 1 S.C.R. 146, where again, leave to appeal had
been granted on the condition that appellant pay the costs on a solicitor-client basis (see p. 173).


225      However, even without the parties' consent, in Lanificio Fratelli Bettazzi S.N.C. v. Tissus Ranchar Inc., S.C.C., No.
21373, on respondent's motion to adjourn, heard October 3, 1990, this Court ordered that:


...the costs and disbursements of this attendance on the appeal are to be paid by the Respondent to the Appellant on a
solicitor and his own client basis;


226      Similarly, in Sous-ministre du revenu du Québec v. Goyer, Bulletin of Proceedings of the Supreme Court of Canada,
October 22, 1987, p. 1612, this Court denied leave to appeal with costs against the applicant on a solicitor and client basis.


227      In Attorney General of Quebec v. Carrières Ste-Thérèse Ltée, [1985] 1 S.C.R. 831, this Court dismissed the appeal,
and held, at p. 839, that:


Respondents shall be entitled to costs in this Court on a solicitor and client basis, both on the application for leave to
appeal and on the appeals.


228      In Palachik v. Kiss, [1983] 1 S.C.R. 623, Wilson J. states, at p. 639:


For the reasons given I would dismiss the appeal and award the respondent solicitor and client costs out of the estate. The
trial judge expressed the view that this case should never have come to trial and I agree with him. [Emphasis added.]


229      Mark Orkin, in The Law of Costs (2nd ed. 1987), at No. 219, pp. 2-61 and 2-62, sounds a note of caution, albeit one
which does not arise in the present case:


An award of costs on the solicitor-and-client scale, it has been said, is ordered only in rare and exceptional cases to mark
the court's disapproval of the conduct of a party in the litigation. The exercise of discretion must be based on relevant
factors, for example the conduct of the litigation, and not on otherwise unrelated conduct. [References omitted.]


230      In addition to the factors set out by counsel for the respondents, another consideration stems from the affidavits filed
on behalf of the appellant, in support of his leave application, by some prominent notaries in Quebec. Notary Roger Comtois
asserts in his affidavit:
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[TRANSLATION] I consider that Migneault [sic] J.'s judgment deprives of all authority the opinion that a notary and
legal counsel may give on the title to an immoveable property and that this judgment would require the parties, before
concluding a deed where the title is in doubt, to obtain a judgment from the court on the validity of title to an immoveable
property, which would seriously paralyze all real estate operations and transactions and cause serious hardship to the
owners of immoveable property.


231      Notary Yvan Desjardins declares:


[TRANSLATION] Mignault J.'s decision is of fundamental importance for the entire legal profession in Canada, and in
particular for notaries in Quebec, in that it makes a legal practitioner responsible for advice given to his client in complete
good faith and without negligence on his part, advice which he in fact has a duty to give in the course of his profession.


232      Notary Jean Lambert's affidavit reads:


[TRANSLATION] It is essential for notarial practice in Quebec that the trial decision be revised by the Court of Appeal
or by this Honourable Court, if it sees fit, since the decision affects the understanding of the notary's duty to give advice
and his obligation, when he has a reasonable doubt as to the validity of a title, to tell his clients of it;


Additionally, the trial decision raises a question as to the extent of the obligation contained in the notary's duty to advise and
imposes on him an obligation of result contrary to what has so far been established by the law, the authors and the courts.


233      It is apparent from the above affidavits that this case was considered to be of great importance to notaries in Quebec. This
was a relevant consideration in the decision to grant leave to appeal, particularly since the damages involved in the case were
minimal and the respondents showed no interest in pursuing the case before this Court, even if leave to appeal were granted.
Given our discretion in this matter, I am of the view that this is a case where it should be exercised in favour of the respondents.
I would accordingly grant the respondents' request and award costs, in this Court, on a solicitor and client basis both on the
application for leave to appeal and on the appeal.


Conclusion


234      On the whole, having concluded that the appellant notary committed an error of law which constituted a fault in the
circumstances of this case, I would affirm the judgment of Mignault J. at trial, dismiss the appeal with costs throughout, and
award the respondents their costs in this Court on a solicitor and client basis, both on the application for leave to appeal and
on the appeal.


Appeal dismissed with costs.
Solicitors of record:
Solicitor for the appellant: François Aquin, Montréal.
Solicitors for the respondents and mis en cause: Gingras, Vallerand, Barma, Dawson, Laroche, Québec.
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ARRÊT 
 
 


[1] Au terme de l'audition tenue le 9 octobre 2009, la Cour mettait en délibéré l'appel 
visant une décision prononcée le 2 avril 2009 rejetant la requête des appelants en 
récusation de la juge de première instance. 


[2] Cette requête s'inscrivait dans le cadre des procédures entreprises par les 
débitrices intimées en vertu de la Loi sur les arrangements avec les créanciers des 
compagnies, L.R.C. (1985), c. 36 (la LACC), depuis le 25 juin 2008. 


[3] Par lettre datée du 16 octobre 2009, les avocats des débitrices intimées nous 
avisaient que leurs clientes avaient maintenant déposé, en date du 14 octobre 2009, 
des avis d'intention en vertu de la Loi sur la faillite et l'insolvabilité, L.R.C. (1985), c. B-3 
( la LFI). 


[4] La faillite met fin aux procédures entreprises en vertu de la LACC et entraîne par 
conséquent, le dessaisissement de la juge de première instance.   Le sort de l'appel 
sera donc sans conséquence pratique.   En ce sens, il est devenu théorique. 


[5] Au surplus, rien n'indique que la juge à qui les procédures instituées en vertu de 
la LACC avaient été confiées pour gestion et adjudication se verra confier les 
procédures récemment amorcées en vertu de la LFI. 
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[6] Les appelants insistent pour que la Cour exerce son pouvoir discrétionnaire de 
décider l'appel même si celui-ci est devenu théorique (Borowski c. Canada (Procureur 
général), [1989] R.C.S. 342).   Elles invoquent essentiellement l'importance que la 
question soulevée pourrait avoir dans d'autres dossiers semblables dans lesquels les 
créanciers hypothécaires jouent un rôle important sans pour autant être des parties 
décrites formellement dans les procédures. 


[7] Malgré l'intérêt théorique de la question, la Cour estime qu'il ne s'agit pas d'un 
cas commandant de faire entorse à la règle voulant qu'il n'y ait pas lieu de trancher les 
pourvois devenus théoriques. 


[8] Pour ces raisons, la Cour REJETTE l'appel sans frais. 


 


  
 JACQUES CHAMBERLAND, J.C.A. 
  
  
 PIERRE J. DALPHOND, J.C.A. 
  
  
 JACQUES A. LÉGER, J.C.A. 
 
Me Daniel Desaulniers 
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Me Jean-Philippe Gervais 
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Pour les appelants 
 
Me Donald R. Michelin 
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Related Abridgment Classifications
For all relevant Canadian Abridgment Classifications refer to highest level of case via History.


Headnote
Receivers --- Conduct and liability of receiver — General conduct of receiver


Court considering its position when approving sale recommended by receiver.


S Corp., which engaged in the air transport business, had a division known as AT. When S Corp. experienced financial
difficulties, one of the secured creditors, who had an interest in the assets of AT, brought a motion for the appointment of a
receiver. The receiver was ordered to operate AT and to sell it as a going concern. The receiver had two offers. It accepted
the offer made by OEL and rejected an offer by 922 which contained an unacceptable condition. Subsequently, 922 obtained
an order allowing it to make a second offer removing the condition. The secured creditors supported acceptance of the
922 offer. The court approved the sale to OEL and dismissed the motion to approve the 922 offer. An appeal was brought
from this order.


Held:


The appeal was dismissed.
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Per Galligan J.A.: When a court appoints a receiver to use its commercial expertise to sell an airline, it is inescapable that
it intends to rely upon the receiver's expertise and not upon its own. The court should be reluctant to second-guess, with
the benefit of hindsight, the considered business decisions made by its receiver.


The conduct of the receiver should be reviewed in the light of the specific mandate given to him by the court. The order
appointing the receiver did not say how the receiver was to negotiate the sale. The order obviously intended, because of
the unusual nature of the asset being sold, to leave the method of sale substantially to the discretion of the receiver.


To determine whether a receiver has acted providently, the conduct of the receiver should be examined in light of the
information the receiver had when it agreed to accept an offer. On the date the receiver accepted the OEL offer, it had
only two offers: that of OEL, which was acceptable, and that of 922, which contained an unacceptable condition. The
decision made was a sound one in the circumstances. The receiver made a sufficient effort to obtain the best price, and
did not act improvidently.


The court must exercise extreme caution before it interferes with the process adopted by a receiver to sell an unusual asset.
It is important that prospective purchasers know that, if they are acting in good faith, bargain seriously with a receiver
and enter into an agreement with it, a court will not lightly interfere with the commercial judgment of the receiver to sell
the assets to them.


Per McKinlay J.A. (concurring in the result): It is most important that the integrity of procedures followed by court-
appointed receivers be protected in the interests of both commercial morality and the future confidence of business persons
in their dealings with receivers. In all cases, the court should carefully scrutinize the procedure followed by the receiver.
While the procedure carried out by the receiver in this case was appropriate, given the unfolding of events and the unique
nature of the asset involved, it may not be a procedure that is likely to be appropriate in many receivership sales.


Per Goodman J.A. (dissenting): It was imprudent and unfair on the part of the receiver to ignore an offer from an interested
party which offered approximately triple the cash down payment without giving a chance to the offeror to remove the
conditions or other terms which made the offer unacceptable to the receiver. The offer accepted by the receiver was
improvident and unfair insofar as two creditors were concerned.


Table of Authorities


Cases considered:


Beauty Counsellors of Canada Ltd., Re (1986), 58 C.B.R. (N.S.) 237 (Ont. S.C.) — referred to


British Columbia Development Corp. v. Spun Cast Industries Ltd. (1977), 26 C.B.R. (N.S.) 28, 5 B.C.L.R. 94 (S.C.)
— referred to


Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.) — referred to


Crown Trust Co. v. Rosenburg (1986), 67 C.B.R. (N.S.) 320n, 60 O.R. (2d) 87, 22 C.P.C. (2d) 131, 39 D.L.R. (4th)
526 (H.C.) — applied


Salima Investments Ltd. v. Bank of Montreal (1985), 59 C.B.R. (N.S.) 242, 41 Alta. L.R. (2d) 58, 65 A.R. 372 , 21
D.L.R. (4th) (C.A.) — referred to


Selkirk, Re (1986), 58 C.B.R. (N.S.) 245 (Ont. S.C.) — referred to
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Selkirk, Re (1987), 64 C.B.R. (N.S.) 140 (Ont. S.C.) — referred to


Statutes considered:


Employment Standards Act, R.S.O. 1980, c. 137.


Environmental Protection Act, R.S.O. 1980, c. 141.


Appeal from order approving sale of assets by receiver.


Galligan J.A. :


1      This is an appeal from the order of Rosenberg J. made on May 1, 1991. By that order, he approved the sale of Air Toronto
to Ontario Express Limited and Frontier Air Limited, and he dismissed a motion to approve an offer to purchase Air Toronto
by 922246 Ontario Limited.


2      It is necessary at the outset to give some background to the dispute. Soundair Corporation ("Soundair") is a corporation
engaged in the air transport business. It has three divisions. One of them is Air Toronto. Air Toronto operates a scheduled
airline from Toronto to a number of mid-sized cities in the United States of America. Its routes serve as feeders to several of
Air Canada's routes. Pursuant to a connector agreement, Air Canada provides some services to Air Toronto and benefits from
the feeder traffic provided by it. The operational relationship between Air Canada and Air Toronto is a close one.


3      In the latter part of 1989 and the early part of 1990, Soundair was in financial difficulty. Soundair has two secured
creditors who have an interest in the assets of Air Toronto. The Royal Bank of Canada (the "Royal Bank") is owed at least
$65 million dollars. The appellants Canadian Pension Capital Limited and Canadian Insurers' Capital Corporation (collectively
called "CCFL") are owed approximately $9,500,000. Those creditors will have a deficiency expected to be in excess of $50
million on the winding up of Soundair.


4      On April 26, 1990, upon the motion of the Royal Bank, O'Brien J. appointed Ernst & Young Inc. (the "receiver") as receiver
of all of the assets, property and undertakings of Soundair. The order required the receiver to operate Air Toronto and sell it as
a going concern. Because of the close relationship between Air Toronto and Air Canada, it was contemplated that the receiver
would obtain the assistance of Air Canada to operate Air Toronto. The order authorized the receiver:


(b) to enter into contractual arrangements with Air Canada to retain a manager or operator, including Air Canada, to manage
and operate Air Toronto under the supervision of Ernst & Young Inc. until the completion of the sale of Air Toronto to
Air Canada or other person.


Also because of the close relationship, it was expected that Air Canada would purchase Air Toronto. To that end, the order
of O'Brien J. authorized the Receiver:


(c) to negotiate and do all things necessary or desirable to complete a sale of Air Toronto to Air Canada and, if a sale
to Air Canada cannot be completed, to negotiate and sell Air Toronto to another person, subject to terms and conditions
approved by this Court.


5      Over a period of several weeks following that order, negotiations directed towards the sale of Air Toronto took place
between the receiver and Air Canada. Air Canada had an agreement with the receiver that it would have exclusive negotiating
rights during that period. I do not think it is necessary to review those negotiations, but I note that Air Canada had complete
access to all of the operations of Air Toronto and conducted due diligence examinations. It became thoroughly acquainted with
every aspect of Air Toronto's operations.
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6      Those negotiations came to an end when an offer made by Air Canada on June 19, 1990, was considered unsatisfactory
by the receiver. The offer was not accepted and lapsed. Having regard to the tenor of Air Canada's negotiating stance and a
letter sent by its solicitors on July 20, 1990, I think that the receiver was eminently reasonable when it decided that there was
no realistic possibility of selling Air Toronto to Air Canada.


7      The receiver then looked elsewhere. Air Toronto's feeder business is very attractive, but it only has value to a national
airline. The receiver concluded reasonably, therefore, that it was commercially necessary for one of Canada's two national
airlines to be involved in any sale of Air Toronto. Realistically, there were only two possible purchasers, whether direct or
indirect. They were Air Canada and Canadian Airlines International.


8      It was well known in the air transport industry that Air Toronto was for sale. During the months following the collapse of
the negotiations with Air Canada, the receiver tried unsuccessfully to find viable purchasers. In late 1990, the receiver turned
to Canadian Airlines International, the only realistic alternative. Negotiations began between them. Those negotiations led to
a letter of intent dated February 11, 1990. On March 6, 1991, the receiver received an offer from Ontario Express Limited and
Frontier Airlines Limited, who are subsidiaries of Canadian Airlines International. This offer is called the OEL offer.


9      In the meantime, Air Canada and CCFL were having discussions about making an offer for the purchase of Air Toronto.
They formed 922246 Ontario Limited ("922") for the purpose of purchasing Air Toronto. On March 1, 1991, CCFL wrote to the
receiver saying that it proposed to make an offer. On March 7, 1991, Air Canada and CCFL presented an offer to the receiver
in the name of 922. For convenience, its offers are called the "922 offers."


10      The first 922 offer contained a condition which was unacceptable to the receiver. I will refer to that condition in more
detail later. The receiver declined the 922 offer and on March 8, 1991, accepted the OEL offer. Subsequently, 922 obtained
an order allowing it to make a second offer. It then submitted an offer which was virtually identical to that of March 7, 1991,
except that the unacceptable condition had been removed.


11      The proceedings before Rosenberg J. then followed. He approved the sale to OEL and dismissed a motion for the
acceptance of the 922 offer. Before Rosenberg J., and in this court, both CCFL and the Royal Bank supported the acceptance
of the second 922 offer.


12      There are only two issues which must be resolved in this appeal. They are:


(1) Did the receiver act properly when it entered into an agreement to sell Air Toronto to OEL?


(2) What effect does the support of the 922 offer by the secured creditors have on the result?


13      I will deal with the two issues separately.


1. Did the Receiver Act Properly in Agreeing to Sell to OEL?


14      Before dealing with that issue, there are three general observations which I think I should make. The first is that the sale
of an airline as a going concern is a very complex process. The best method of selling an airline at the best price is something
far removed from the expertise of a court. When a court appoints a receiver to use its commercial expertise to sell an airline, it
is inescapable that it intends to rely upon the receiver's expertise and not upon its own. Therefore, the court must place a great
deal of confidence in the actions taken and in the opinions formed by the receiver. It should also assume that the receiver is
acting properly unless the contrary is clearly shown. The second observation is that the court should be reluctant to second-
guess, with the benefit of hindsight, the considered business decisions made by its receiver. The third observation which I wish
to make is that the conduct of the receiver should be reviewed in the light of the specific mandate given to him by the court.


15      The order of O'Brien J. provided that if the receiver could not complete the sale to Air Canada that it was "to negotiate
and sell Air Toronto to another person." The court did not say how the receiver was to negotiate the sale. It did not say it was
to call for bids or conduct an auction. It told the receiver to negotiate and sell. It obviously intended, because of the unusual
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nature of the asset being sold, to leave the method of sale substantially in the discretion of the receiver. I think, therefore, that
the court should not review minutely the process of the sale when, broadly speaking, it appears to the court to be a just process.


16      As did Rosenberg J., I adopt as correct the statement made by Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60
O.R. (2d) 87, 67 C.B.R. (N.S.) 320n, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C.) , at pp. 92-94 [O.R.], of the duties which
a court must perform when deciding whether a receiver who has sold a property acted properly. When he set out the court's
duties, he did not put them in any order of priority, nor do I. I summarize those duties as follows:


1. It should consider whether the receiver has made a sufficient effort to get the best price and has not acted improvidently.


2. It should consider the interests of all parties.


3. It should consider the efficacy and integrity of the process by which offers are obtained.


4. It should consider whether there has been unfairness in the working out of the process.


17      I intend to discuss the performance of those duties separately.


1. Did the Receiver make a sufficient effort to get the best price and did it act providently?


18      Having regard to the fact that it was highly unlikely that a commercially viable sale could be made to anyone but the two
national airlines, or to someone supported by either of them, it is my view that the receiver acted wisely and reasonably when it
negotiated only with Air Canada and Canadian Airlines International. Furthermore, when Air Canada said that it would submit
no further offers and gave the impression that it would not participate further in the receiver's efforts to sell, the only course
reasonably open to the receiver was to negotiate with Canadian Airlines International. Realistically, there was nowhere else to
go but to Canadian Airlines International. In do ing so, it is my opinion that the receiver made sufficient efforts to sell the airline.


19      When the receiver got the OEL offer on March 6, 1991, it was over 10 months since it had been charged with the
responsibility of selling Air Toronto. Until then, the receiver had not received one offer which it thought was acceptable. After
substantial efforts to sell the airline over that period, I find it difficult to think that the receiver acted improvidently in accepting
the only acceptable offer which it had.


20      On March 8, 1991, the date when the receiver accepted the OEL offer, it had only two offers, the OEL offer, which
was acceptable, and the 922 offer, which contained an unacceptable condition. I cannot see how the receiver, assuming for the
moment that the price was reasonable, could have done anything but accept the OEL offer.


21      When deciding whether a receiver had acted providently, the court should examine the conduct of the receiver in light of
the information the receiver had when it agreed to accept an offer. In this case, the court should look at the receiver's conduct
in the light of the information it had when it made its decision on March 8, 1991. The court should be very cautious before
deciding that the receiver's conduct was improvident based upon information which has come to light after it made its decision.
To do so, in my view, would derogate from the mandate to sell given to the receiver by the order of O'Brien J. I agree with and
adopt what was said by Anderson J. in Crown Trust Co. v. Rosenberg , supra, at p. 112 [O.R.]:


Its decision was made as a matter of business judgment on the elements then available to it . It is of the very essence
of a receiver's function to make such judgments and in the making of them to act seriously and responsibly so as to be
prepared to stand behind them.


If the court were to reject the recommendation of the Receiver in any but the most exceptional circumstances, it would
materially diminish and weaken the role and function of the Receiver both in the perception of receivers and in the
perception of any others who might have occasion to deal with them. It would lead to the conclusion that the decision of
the Receiver was of little weight and that the real decision was always made upon the motion for approval. That would be
a consequence susceptible of immensely damaging results to the disposition of assets by court-appointed receivers.



http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1986268081&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1986268081&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)





Royal Bank v. Soundair Corp., 1991 CarswellOnt 205


1991 CarswellOnt 205, [1991] O.J. No. 1137, 27 A.C.W.S. (3d) 1178, 46 O.A.C. 321...


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 6


[Emphasis added.]


22      I also agree with and adopt what was said by Macdonald J.A. in Cameron v. Bank of Nova Scotia (1981), 38 C.B.R.
(N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.) , at p. 11 [C.B.R.]:


In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with respect to
certain assets is reasonable and sound under the circumstances at the time existing it should not be set aside simply because
a later and higher bid is made. To do so would literally create chaos in the commercial world and receivers and purchasers
would never be sure they had a binding agreement.


[Emphasis added.]


23      On March 8, 1991, the receiver had two offers. One was the OEL offer, which it considered satisfactory but which could
be withdrawn by OEL at any time before it was accepted. The receiver also had the 922 offer, which contained a condition
that was totally unacceptable. It had no other offers. It was faced with the dilemma of whether it should decline to accept the
OEL offer and run the risk of it being withdrawn, in the hope that an acceptable offer would be forthcoming from 922. An
affidavit filed by the president of the receiver describes the dilemma which the receiver faced, and the judgment made in the
light of that dilemma:


24. An asset purchase agreement was received by Ernst & Young on March 7, 1991 which was dated March 6, 1991. This
agreement was received from CCFL in respect of their offer to purchase the assets and undertaking of Air Toronto. Apart
from financial considerations, which will be considered in a subsequent affidavit, the Receiver determined that it would not
be prudent to delay acceptance of the OEL agreement to negotiate a highly uncertain arrangement with Air Canada and
CCFL . Air Canada had the benefit of an 'exclusive' in negotiations for Air Toronto and had clearly indicated its intention
take itself out of the running while ensuring that no other party could seek to purchase Air Toronto and maintain the Air
Canada connector arrangement vital to its survival. The CCFL offer represented a radical reversal of this position by Air
Canada at the eleventh hour. However, it contained a significant number of conditions to closing which were entirely
beyond the control of the Receiver. As well, the CCFL offer came less than 24 hours before signing of the agreement with
OEL which had been negotiated over a period of months, at great time and expense.


[Emphasis added.] I am convinced that the decision made was a sound one in the circumstances faced by the receiver on March
8, 1991.


24      I now turn to consider whether the price contained in the OEL offer was one which it was provident to accept. At the
outset, I think that the fact that the OEL offer was the only acceptable one available to the receiver on March 8, 1991, after 10
months of trying to sell the airline, is strong evidence that the price in it was reasonable. In a deteriorating economy, I doubt
that it would have been wise to wait any longer.


25      I mentioned earlier that, pursuant to an order, 922 was permitted to present a second offer. During the hearing of the
appeal, counsel compared at great length the price contained in the second 922 offer with the price contained in the OEL offer.
Counsel put forth various hypotheses supporting their contentions that one offer was better than the other.


26      It is my opinion that the price contained in the 922 offer is relevant only if it shows that the price obtained by the receiver
in the OEL offer was not a reasonable one. In Crown Trust Co. v. Rosenberg , supra, Anderson J., at p. 113 [O.R.], discussed
the comparison of offers in the following way:


No doubt, as the cases have indicated, situations might arise where the disparity was so great as to call in question the
adequacy of the mechanism which had produced the offers. It is not so here, and in my view that is substantially an end
of the matter.


27      In two judgments, Saunders J. considered the circumstances in which an offer submitted after the receiver had agreed to
a sale should be considered by the court. The first is Re Selkirk (1986), 58 C.B.R. (N.S.) 245 (Ont. S.C.) , at p. 247:
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If, for example, in this case there had been a second offer of a substantially higher amount, then the court would have to
take that offer into consideration in assessing whether the receiver had properly carried out his function of endeavouring
to obtain the best price for the property.


28      The second is Re Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237 (Ont. S.C.) , at p. 243:


If a substantially higher bid turns up at the approval stage, the court should consider it. Such a bid may indicate, for
example, that the trustee has not properly carried out its duty to endeavour to obtain the best price for the estate.


29      In Re Selkirk (1987), 64 C.B.R. (N.S.) 140 (Ont. S.C.) , at p. 142, McRae J. expressed a similar view:


The court will not lightly withhold approval of a sale by the receiver, particularly in a case such as this where the receiver
is given rather wide discretionary authority as per the order of Mr. Justice Trainor and, of course, where the receiver is an
officer of this court. Only in a case where there seems to be some unfairness in the process of the sale or where there are
substantially higher offers which would tend to show that the sale was improvident will the court withhold approval. It
is important that the court recognize the commercial exigencies that would flow if prospective purchasers are allowed to
wait until the sale is in court for approval before submitting their final offer. This is something that must be discouraged.


[Emphasis added.]


30      What those cases show is that the prices in other offers have relevance only if they show that the price contained in the
offer accepted by the receiver was so unreasonably low as to demonstrate that the receiver was improvident in accepting it. I
am of the opinion, therefore, that if they do not tend to show that the receiver was improvident, they should not be considered
upon a motion to confirm a sale recommended by a court-appointed receiver. If they were, the process would be changed from
a sale by a receiver, subject to court approval, into an auction conducted by the court at the time approval is sought. In my
opinion, the latter course is unfair to the person who has entered bona fide into an agreement with the receiver, can only lead
to chaos, and must be discouraged.


31      If, however, the subsequent offer is so substantially higher than the sale recommended by the receiver, then it may be
that the receiver has not conducted the sale properly. In such circumstances, the court would be justified itself in entering into
the sale process by considering competitive bids. However, I think that that process should be entered into only if the court is
satisfied that the receiver has not properly conducted the sale which it has recommended to the court.


32      It is necessary to consider the two offers. Rosenberg J. held that the 922 offer was slightly better or marginally better than
the OEL offer. He concluded that the difference in the two offers did not show that the sale process adopted by the receiver
was inadequate or improvident.


33      Counsel for the appellants complained about the manner in which Rosenberg J. conducted the hearing of the motion to
confirm the OEL sale. The complaint was that when they began to discuss a comparison of the two offers, Rosenberg J. said that
he considered the 922 offer to be better than the OEL offer. Counsel said that when that comment was made, they did not think it
necessary to argue further the question of the difference in value between the two offers. They complain that the finding that the
922 offer was only marginally better or slightly better than the OEL offer was made without them having had the opportunity to
argue that the 922 offer was substantially better or significantly better than the OEL offer. I cannot understand how counsel could
have thought that by expressing the opinion that the 922 offer was better, Rosenberg J. was saying that it was a significantly or
substantially better one. Nor can I comprehend how counsel took the comment to mean that they were foreclosed from arguing
that the offer was significantly or substantially better. If there was some misunderstanding on the part of counsel, it should have
been raised before Rosenberg J. at the time. I am sure that if it had been, the misunderstanding would have been cleared up
quickly. Nevertheless, this court permitted extensive argument dealing with the comparison of the two offers.


34      The 922 offer provided for $6 million cash to be paid on closing with a royalty based upon a percentage of Air Toronto
profits over a period of 5 years up to a maximum of $3 million. The OEL offer provided for a payment of $2 million on closing
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with a royalty paid on gross revenues over a 5-year period. In the short term, the 922 offer is obviously better because there is
substantially more cash up front. The chances of future returns are substantially greater in the OEL offer because royalties are
paid on gross revenues, while the royalties under the 922 offer are paid only on profits. There is an element of risk involved
in each offer.


35      The receiver studied the two offers. It compared them and took into account the risks, the advantages and the disadvantages
of each. It considered the appropriate contingencies. It is not necessary to outline the factors which were taken into account by
the receiver because the manager of its insolvency practice filed an affidavit outlining the considerations which were weighed in
its evaluation of the two offers. They seem to me to be reasonable ones. That affidavit concluded with the following paragraph:


24. On the basis of these considerations the Receiver has approved the OEL offer and has concluded that it represents the
achievement of the highest possible value at this time for the Air Toronto division of SoundAir.


36      The court appointed the receiver to conduct the sale of Air Toronto, and entrusted it with the responsibility of deciding
what is the best offer. I put great weight upon the opinion of the receiver. It swore to the court which appointed it that the OEL
offer represents the achievement of the highest possible value at this time for Air Toronto. I have not been convinced that the
receiver was wrong when he made that assessment. I am, therefore, of the opinion that the 922 offer does not demonstrate any
failure upon the part of the receiver to act properly and providently.


37      It follows that if Rosenberg J. was correct when he found that the 922 offer was in fact better, I agree with him that it
could only have been slightly or marginally better. The 922 offer does not lead to an inference that the disposition strategy of
the receiver was inadequate, unsuccessful or improvident, nor that the price was unreasonable.


38      I am, therefore, of the opinion the the receiver made a sufficient effort to get the best price, and has not acted improvidently.


2. Consideration of the Interests of all Parties


39      It is well established that the primary interest is that of the creditors of the debtor: see Crown Trust Co. v. Rosenberg
, supra, and Re Selkirk , supra (Saunders J.). However, as Saunders J. pointed out in Re Beauty Counsellors , supra at p. 244
[C.B.R.], "it is not the only or overriding consideration."


40      In my opinion, there are other persons whose interests require consideration. In an appropriate case, the interests of the
debtor must be taken into account. I think also, in a case such as this, where a purchaser has bargained at some length and
doubtless at considerable expense with the receiver, the interests of the purchaser ought to be taken into account. While it is not
explicitly stated in such cases as Crown Trust Co. v. Rosenberg , supra, Re Selkirk (1986), supra, Re Beauty Counsellors , supra,
Re Selkirk (1987), supra, and (Cameron ), supra, I think they clearly imply that the interests of a person who has negotiated an
agreement with a court-appointed receiver are very important.


41      In this case, the interests of all parties who would have an interest in the process were considered by the receiver and
by Rosenberg J.


3. Consideration of the Efficacy and Integrity of the Process by which the Offer was Obtained


42      While it is accepted that the primary concern of a receiver is the protecting of the interests of the creditors, there is
a secondary but very important consideration, and that is the integrity of the process by which the sale is effected. This is
particularly so in the case of a sale of such a unique asset as an airline as a going concern.


43      The importance of a court protecting the integrity of the process has been stated in a number of cases. First, I refer to
Re Selkirk , supra, where Saunders J. said at p. 246 [C.B.R.]:


In dealing with the request for approval, the court has to be concerned primarily with protecting the interest of the creditors
of the former bankrupt. A secondary but important considera tion is that the process under which the sale agreement is
arrived at should be consistent with commercial efficacy and integrity.
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In that connection I adopt the principles stated by Macdonald J.A. of the Nova Scotia Supreme Court (Appeal Division)
in Cameron v. Bank of N.S. (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.) , where he said at p. 11:


In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with respect
to certain assets is reasonable and sound under the circumstances at the time existing it should not be set aside simply
because a later and higher bid is made. To do so would literally create chaos in the commercial world and receivers
and purchasers would never be sure they had a binding agreement. On the contrary, they would know that other bids
could be received and considered up until the application for court approval is heard — this would be an intolerable
situation.


While those remarks may have been made in the context of a bidding situation rather than a private sale, I consider them to
be equally applicable to a negotiation process leading to a private sale. Where the court is concerned with the disposition of
property, the purpose of appointing a receiver is to have the receiver do the work that the court would otherwise have to do.


44      In Salima Investments Ltd. v. Bank of Montreal (1985), 59 C.B.R. (N.S.) 242, 41 Alta. L.R. (2d) 58, 65 A.R. 372, 21
D.L.R. (4th) 473 at p. 476 [D.L.R.], the Alberta Court of Appeal said that sale by tender is not necessarily the best way to sell
a business as an ongoing concern. It went on to say that when some other method is used which is provident, the court should
not undermine the process by refusing to confirm the sale.


45      Finally, I refer to the reasoning of Anderson J. in Crown Trust Co. v. Rosenberg , supra, at p. 124 [O.R.]:


While every proper effort must always be made to assure maximum recovery consistent with the limitations inherent in the
process, no method has yet been devised to entirely eliminate those limitations or to avoid their consequences. Certainly it
is not to be found in loosening the entire foundation of the system. Thus to compare the results of the process in this case
with what might have been recovered in some other set of circumstances is neither logical nor practical .


[Emphasis added.]


46      It is my opinion that the court must exercise extreme caution before it interferes with the process adopted by a receiver to
sell an unusual asset. It is important that prospective purchasers know that, if they are acting in good faith, bargain seriously with
a receiver and enter into an agreement with it, a court will not lightly interfere with the commercial judgment of the receiver
to sell the asset to them.


47      Before this court, counsel for those opposing the confirmation of the sale to OEL suggested many different ways in which
the receiver could have conducted the process other than the way which he did. However, the evidence does not convince me
that the receiver used an improper method of attempting to sell the airline. The answer to those submissions is found in the
comment of Anderson J. in Crown Trust Co. v. Rosenberg , supra, at p. 109 [O.R.]:


The court ought not to sit as on appeal from the decision of the Receiver, reviewing in minute detail every element of the
process by which the decision is reached. To do so would be a futile and duplicitous exercise.


48      It would be a futile and duplicitous exercise for this court to examine in minute detail all of circumstances leading up
to the acceptance of the OEL offer. Having considered the process adopted by the receiver, it is my opinion that the process
adopted was a reasonable and prudent one.


4. Was there unfairness in the process?


49      As a general rule, I do not think it appropriate for the court to go into the minutia of the process or of the selling strategy
adopted by the receiver. However, the court has a responsibility to decide whether the process was fair. The only part of this
process which I could find that might give even a superficial impression of unfairness is the failure of the receiver to give an
offering memorandum to those who expressed an interest in the purchase of Air Toronto.
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50      I will outline the circumstances which relate to the allegation that the receiver was unfair in failing to provide an offering
memorandum. In the latter part of 1990, as part of its selling strategy, the receiver was in the process of preparing an offering
memorandum to give to persons who expressed an interest in the purchase of Air Toronto. The offering memorandum got as
far as draft form, but was never released to anyone, although a copy of the draft eventually got into the hands of CCFL before
it submitted the first 922 offer on March 7, 1991. A copy of the offering memorandum forms part of the record, and it seems
to me to be little more than puffery, without any hard information which a sophisticated purchaser would require in or der to
make a serious bid.


51      The offering memorandum had not been completed by February11, 1991. On that date, the receiver entered into the letter of
intent to negotiate with OEL. The letter of intent contained a provision that during its currency the receiver would not negotiate
with any other party. The letter of intent was renewed from time to time until the OEL offer was received on March 6, 1991.


52      The receiver did not proceed with the offering memorandum because to do so would violate the spirit, if not the letter,
of its letter of intent with OEL.


53      I do not think that the conduct of the receiver shows any unfairness towards 922. When I speak of 922, I do so in the
context that Air Canada and CCFL are identified with it. I start by saying that the receiver acted reasonably when it entered into
exclusive negotiations with OEL. I find it strange that a company, with which Air Canada is closely and intimately involved,
would say that it was unfair for the receiver to enter into a time-limited agreement to negotiate exclusively with OEL. That is
precisely the arrangement which Air Canada insisted upon when it negotiated with the receiver in the spring and summer of
1990. If it was not unfair for Air Canada to have such an agreement, I do not understand why it was unfair for OEL to have a
similar one. In fact, both Air Canada and OEL in its turn were acting reasonably when they required exclusive negotiating rights
to prevent their negotiations from being used as a bargaining lever with other potential purchasers. The fact that Air Canada
insisted upon an exclusive negotiating right while it was negotiating with the receiver demonstrates the commercial efficacy of
OEL being given the same right during its negotiations with the receiver. I see no unfairness on the part of the receiver when it
honoured its letter of intent with OEL by not releasing the offering memorandum during the negotiations with OEL.


54      Moreover, I am not prepared to find that 922 was in any way prejudiced by the fact that it did not have an offering
memorandum. It made an offer on March 7, 1991, which it contends to this day was a better offer than that of OEL. 922 has not
convinced me that if it had an offering memorandum, its offer would have been any different or any better than it actually was.
The fatal problem with the first 922 offer was that it contained a condition which was completely unacceptable to the receiver.
The receiver, properly, in my opinion, rejected the offer out of hand because of that condition. That condition did not relate
to any information which could have conceivably been in an offering memorandum prepared by the receiver. It was about the
resolution of a dispute between CCFL and the Royal Bank, something the receiver knew nothing about.


55      Further evidence of the lack of prejudice which the absence of an offering memorandum has caused 922 is found in
CCFL's stance before this court. During argument, its counsel suggested as a possible resolution of this appeal that this court
should call for new bids, evaluate them and then order a sale to the party who put in the better bid. In such a case, counsel for
CCFL said that 922 would be prepared to bid within 7 days of the court's decision. I would have thought that, if there were
anything to CCFL's suggestion that the failure to provide an offering memorandum was unfair to 922, that it would have told
the court that it needed more information before it would be able to make a bid.


56      I am satisfied that Air Canada and CCFL have, and at all times had, all of the information which they would have needed
to make what to them would be a commercially viable offer to the receiver. I think that an offering memorandum was of no
commercial consequence to them, but the absence of one has since become a valuable tactical weapon.


57      It is my opinion that there is no convincing proof that if an offering memorandum had been widely distributed among
persons qualified to have purchased Air Toronto, a viable offer would have come forth from a party other than 922 or OEL.
Therefore, the failure to provide an offering memorandum was neither unfair, nor did it prejudice the obtaining of a better price
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on March 8, 1991, than that contained in the OEL offer. I would not give effect to the contention that the process adopted by
the receiver was an unfair one.


58      There are two statements by Anderson J. contained in Crown Trust Co. v. Rosenberg , supra, which I adopt as my own.
The first is at p. 109 [O.R.]:


The court should not proceed against the recommendations of its Receiver except in special circumstances and where the
necessity and propriety of doing so are plain. Any other rule or approach would emasculate the role of the Receiver and
make it almost inevitable that the final negotiation of every sale would take place on the motion for approval.


The second is at p. 111 [O.R.]:


It is equally clear, in my view, though perhaps not so clearly enunciated, that it is only in an exceptional case that the court
will intervene and proceed contrary to the Receiver's recommendations if satisfied, as I am, that the Receiver has acted
reasonably, prudently and fairly and not arbitrarily.


In this case the receiver acted reasonably, prudently, fairly and not arbitrarily. I am of the opinion, therefore, that the process
adopted by the receiver in reaching an agreement was a just one.


59      In his reasons for judgment, after discussing the circumstances leading to the 922 offer, Rosenberg J. said this:


They created a situation as of March 8th, where the Receiver was faced with two offers, one of which was in acceptable
form and one of which could not possibly be accepted in its present form. The Receiver acted appropriately in accepting
the OEL offer.


I agree.


60      The receiver made proper and sufficient efforts to get the best price that it could for the assets of Air Toronto. It adopted
a reasonable and effective process to sell the airline which was fair to all persons who might be interested in purchasing it. It
is my opinion, therefore, that the receiver properly carried out the mandate which was given to it by the order of O'Brien J. It
follows that Rosenberg J. was correct when he confirmed the sale to OEL.


II. The effect of the support of the 922 offer by the two secured creditors.


61      As I noted earlier, the 922 offer was supported before Rosenberg J., and in this court, by CCFL and by the Royal Bank,
the two secured creditors. It was argued that, because the interests of the creditors are primary, the court ought to give effect to
their wish that the 922 offer be accepted. I would not accede to that suggestion for two reasons.


62      The first reason is related to the fact that the creditors chose to have a receiver appointed by the court. It was open to them
to appoint a private receiver pursuant to the authority of their security documents. Had they done so, then they would have had
control of the process and could have sold Air Toronto to whom they wished. However, acting privately and controlling the
process involves some risks. The appointment of a receiver by the court insulates the creditors from those risks. But, insulation
from those risks carries with it the loss of control over the process of disposition of the assets. As I have attempted to explain in
these reasons, when a receiver's sale is before the court for confirmation, the only issues are the propriety of the conduct of the
receiver and whether it acted providently. The function of the court at that stage is not to step in and do the receiver's work, or
change the sale strategy adopted by the receiver. Creditors who asked the court to appoint a receiver to dispose of assets should
not be allowed to take over control of the process by the simple expedient of supporting another purchaser if they do not agree
with the sale made by the receiver. That would take away all respect for the process of sale by a court-appointed receiver.


63      There can be no doubt that the interests of the creditor are an important consideration in determining whether the receiver
has properly conducted a sale. The opinion of the creditors as to which offer ought to be accepted is something to be taken
into account. But if the court decides that the receiver has acted properly and providently, those views are not necessarily
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determinative. Because, in this case, the receiver acted properly and providently, I do not think that the views of the creditors
should override the considered judgment of the receiver.


64      The second reason is that, in the particular circumstances of this case, I do not think the support of CCFL and the Royal
Bank of the 922 offer is entitled to any weight. The support given by CCFL can be dealt with summarily. It is a co-owner of
922. It is hardly surprising and not very impressive to hear that it supports the offer which it is making for the debtor's assets.


65      The support by the Royal Bank requires more consideration and involves some reference to the circumstances. On March
6, 1991, when the first 922 offer was made, there was in existence an inter-lender agreement between the Royal Bank and
CCFL. That agreement dealt with the share of the proceeds of the sale of Air Toronto which each creditor would receive. At
the time, a dispute between the Royal Bank and CCFL about the interpretation of that agreement was pending in the courts.
The unacceptable condition in the first 922 offer related to the settlement of the inter-lender dispute. The condition required
that the dispute be resolved in a way which would substantially favour CCFL. It required that CCFL receive $3,375,000 of the
$6 million cash payment and the balance, including the royalties, if any, be paid to the Royal Bank. The Royal Bank did not
agree with that split of the sale proceeds.


66      On April 5, 1991, the Royal Bank and CCFL agreed to settle the inter-lender dispute. The settlement was that if the 922
offer was accepted by the court, CCFL would receive only $1 million, and the Royal Bank would receive $5 million plus any
royalties which might be paid. It was only in consideration of that settlement that the Royal Bank agreed to support the 922 offer.


67      The Royal Bank's support of the 922 offer is so affected by the very substantial benefit which it wanted to obtain from
the settlement of the inter-lender dispute that, in my opinion, its support is devoid of any objectivity. I think it has no weight.


68      While there may be circumstances where the unanimous support by the creditors of a particular offer could conceivably
override the proper and provident conduct of a sale by a receiver, I do not think that this is such a case. This is a case where
the receiver has acted properly and in a provident way. It would make a mockery out of the judicial process, under which a
mandate was given to this receiver to sell this airline if the support by these creditors of the 922 offer were permitted to carry
the day. I give no weight to the support which they give to the 922 offer.


69      In its factum, the receiver pointed out that, because of greater liabilities imposed upon private receivers by various statutes
such as the Employment Standards Act , R.S.O. 1980, c. 137, and the Environmental Protection Act , R.S.O. 1980, c. 141, it
is likely that more and more the courts will be asked to appoint receivers in insolvencies. In those circumstances, I think that
creditors who ask for court-appointed receivers and business people who choose to deal with those receivers should know that
if those receivers act properly and providently, their decisions and judgments will be given great weight by the courts who
appoint them. I have decided this appeal in the way I have in order to assure business people who deal with court-appointed
receivers that they can have confidence that an agreement which they make with a court-appointed receiver will be far more
than a platform upon which others may bargain at the court approval stage. I think that persons who enter into agreements with
court-appointed receivers, following a disposition procedure that is appropriate given the nature of the assets involved, should
expect that their bargain will be confirmed by the court.


70      The process is very important. It should be carefully protected so that the ability of court-appointed receivers to negotiate
the best price possible is strengthened and supported. Because this receiver acted properly and providently in entering into the
OEL agreement, I am of the opinion that Rosenberg J. was right when he approved the sale to OEL and dismissed the motion
to approve the 922 offer.


71      I would, accordingly, dismiss the appeal. I would award the receiver, OEL and Frontier Airlines Limited their costs
out of the Soundair estate, those of the receiver on a solicitor-client scale. I would make no order as to the costs of any of the
other parties or intervenors.


McKinlay J.A. :
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72      I agree with Galligan J.A. in result, but wish to emphasize that I do so on the basis that the undertaking being sold
in this case was of a very special and unusual nature. It is most important that the integrity of procedures followed by court-
appointed receivers be protected in the interests of both commercial morality and the future confidence of business persons in
their dealings with receivers. Consequently, in all cases, the court should carefully scrutinize the procedure followed by the
receiver to determine whether it satisfies the tests set out by Anderson J. in Crown Trust Co. v. Rosenberg (1986), 67 C.B.R.
(N.S.) 320n, 60 O.R. (2d) 87, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C.) . While the procedure carried out by the receiver
in this case, as described by Galligan J.A., was appropriate, given the unfolding of events and the unique nature of the assets
involved, it is not a procedure that is likely to be appropriate in many receivership sales.


73      I should like to add that where there is a small number of creditors who are the only parties with a real interest in the
proceeds of the sale (i.e., where it is clear that the highest price attainable would result in recovery so low that no other creditors,
shareholders, guarantors, etc., could possibly benefit therefore), the wishes of the interested creditors should be very seriously
considered by the receiver. It is true, as Galligan J.A. points out, that in seeking the court appointment of a receiver, the moving
parties also seek the protection of the court in carrying out the receiver's functions. However, it is also true that in utilizing
the court process, the moving parties have opened the whole process to detailed scrutiny by all involved, and have probably
added significantly to their costs and consequent shortfall as a result of so doing. The adoption of the court process should in no
way diminish the rights of any party, and most certainly not the rights of the only parties with a real interest. Where a receiver
asks for court approval of a sale which is opposed by the only parties in interest, the court should scrutinize with great care the
procedure followed by the receiver. I agree with Galligan J.A. that in this case that was done. I am satisfied that the rights of
all parties were properly considered by the receiver, by the learned motions court judge, and by Galligan J.A.


Goodman J.A. (dissenting):


74      I have had the opportunity of reading the reasons for judgment herein of Galligan and McKinlay JJ.A. Respectfully, I
am unable to agree with their conclusion.


75      The case at bar is an exceptional one in the sense that upon the application made for approval of the sale of the assets of Air
Toronto, two competing offers were placed before Rosenberg J. Those two offers were that of OEL and that of 922, a company
incorporated for the purpose of acquiring Air Toronto. Its shares were owned equally by CCFL and Air Canada. It was conceded
by all parties to these proceedings that the only persons who had any interest in the proceeds of the sale were two secured
creditors, viz., CCFL and the Royal Bank of Canada. Those two creditors were unanimous in their position that they desired
the court to approve the sale to 922. We were not referred to, nor am I aware of, any case where a court has refused to abide by
the unanimous wishes of the only interested creditors for the approval of a specific offer made in receivership proceedings.


76      In British Columbia Developments Corp. v. Spun Cast Industries Ltd. (1977), 26 C.B.R. (N.S.) 28, 5 B.C.L.R. 94 (S.C.) ,
Berger J. said at p. 30 [C.B.R.]:


Here all of those with a financial stake in the plant have joined in seeking the court's approval of the sale to Fincas. This
court does not have a roving commission to decide what is best for investors and businessmen when they have agreed
among themselves what course of action they should follow. It is their money.


77      I agree with that statement. It is particularly apt to this case. The two secured creditors will suffer a shortfall of
approximately $50 million. They have a tremendous interest in the sale of assets which form part of their security. I agree
with the finding of Rosenberg J. that the offer of 922 is superior to that of OEL. He concluded that the 922 offer is marginally
superior. If by that he meant that mathematically it was likely to provide slightly more in the way of proceeds, it is difficult
to take issue with that finding. If, on the other hand, he meant that having regard to all considerations it was only marginally
superior, I cannot agree. He said in his reasons:


I have come to the conclusion that knowledgeable creditors such as the Royal Bank would prefer the 922 offer even if the
other factors influencing their decision were not present. No matter what adjustments had to be made, the 922 offer results
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in more cash immediately. Creditors facing the type of loss the Royal Bank is taking in this case would not be anxious to
rely on contingencies especially in the present circumstances surrounding the airline industry.


78      I agree with that statement completely. It is apparent that the difference between the two offers insofar as cash on closing
is concerned amounts to approximately $3 million to $4 million. The bank submitted that it did not wish to gamble any further
with respect to its investment, and that the acceptance and court approval of the OEL offer in effect supplanted its position as
a secured creditor with respect to the amount owing over and above the down payment and placed it in the position of a joint
entrepreneur, but one with no control. This results from the fact that the OEL offer did not provide for any security for any
funds which might be forthcoming over and above the initial down payment on closing.


79      In Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.) , Hart J.A.,
speaking for the majority of the court, said at p. 10 [C.B.R.]:


Here we are dealing with a receiver appointed at the instance of one major creditor, who chose to insert in the contract
of sale a provision making it subject to the approval of the court. This, in my opinion, shows an intention on behalf of
the parties to invoke the normal equitable doctrines which place the court in the position of looking to the interests of all
persons concerned before giving its blessing to a particular transaction submitted for approval. In these circumstances the
court would not consider itself bound by the contract entered into in good faith by the receiver but would have to look to
the broader picture to see that that contract was for the benefit of the creditors as a whole. When there was evidence that
a higher price was readily available for the property the chambers judge was, in my opinion, justified in exercising his
discretion as he did. Otherwise he could have deprived the creditors of a substantial sum of money.


80      This statement is apposite to the circumstances of the case at bar. I hasten to add that in my opinion it is not only price
which is to be considered in the exercise of the judge's discretion. It may very well be, as I believe to be so in this case, that
the amount of cash is the most important element in determining which of the two offers is for the benefit and in the best
interest of the creditors.


81      It is my view, and the statement of Hart J.A. is consistent therewith, that the fact that a creditor has requested an order
of the court appointing a receiver does not in any way diminish or derogate from his right to obtain the maximum benefit to
be derived from any disposition of the debtor's assets. I agree completely with the views expressed by McKinlay J.A. in that
regard in her reasons.


82      It is my further view that any negotiations which took place between the only two interested creditors in deciding to
support the approval of the 922 offer were not relevant to the determination by the presiding judge of the issues involved in
the motion for approval of either one of the two offers, nor are they relevant in determining the outcome of this appeal. It is
sufficient that the two creditors have decided unanimously what is in their best interest, and the appeal must be considered in
the light of that decision. It so happens, however, that there is ample evidence to support their conclusion that the approval of
the 922 offer is in their best interests.


83      I am satisfied that the interests of the creditors are the prime consideration for both the receiver and the court. In Re
Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237 (Ont. S.C.) , Saunders J. said at p. 243:


This does not mean that a court should ignore a new and higher bid made after acceptance where there has been no
unfairness in the process. The interests of the creditors, while not the only consideration, are the prime consideration.


84      I agree with that statement of the law. In Re Selkirk (1986), 58 C.B.R. (N.S.) 245 (Ont. S.C.) , Saunders J. heard
an application for court approval of the sale by the sheriff of real property in bankruptcy proceedings. The sheriff had been
previously ordered to list the property for sale subject to approval of the court. Saunders J. said at p. 246:


In dealing with the request for approval, the court has to be concerned primarily with protecting the interests of the creditors
of the former bankrupt. A secondary but important consideration is that the process under which the sale agreement is
arrived at should be consistent with commercial efficacy and integrity.
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85      I am in agreement with that statement as a matter of general principle. Saunders J. further stated that he adopted the
principles stated by Macdonald J.A. in Cameron , supra, quoted by Galligan J.A. in his reasons. In Cameron , the remarks of
Macdonald J.A. related to situations involving the calling of bids and fixing a time limit for the making of such bids. In those
circumstances the process is so clear as a matter of commercial practice that an interference by the court in such process might
have a deleterious effect on the efficacy of receivership proceedings in other cases. But Macdonald J.A. recognized that even
in bid or tender cases where the offeror for whose bid approval is sought has complied with all requirements, a court might not
approve the agreement of purchase and sale entered into by the receiver. He said at pp. 11-12 [C.B.R.]:


There are, of course, many reasons why a court might not approve an agreement of purchase and sale, viz., where the
offer accepted is so low in relation to the appraised value as to be unrealistic; or, where the circumstances indicate that
insufficient time was allowed for the making of bids or that inadequate notice of sale by bid was given (where the receiver
sells property by the bid method); or, where it can be said that the proposed sale is not in the best interest of either
the creditors or the owner. Court approval must involve the delicate balancing of competing interests and not simply a
consideration of the interests of the creditors.


86      The deficiency in the present case is so large that there has been no suggestion of a competing interest between the
owner and the creditors.


87      I agree that the same reasoning may apply to a negotiation process leading to a private sale, but the procedure and process
applicable to private sales of a wide variety of businesses and undertakings with the multiplicity of individual considerations
applicable and perhaps peculiar to the particular business is not so clearly established that a departure by the court from the
process adopted by the receiver in a particular case will result in commercial chaos to the detriment of future receivership
proceedings. Each case must be decided on its own merits, and it is necessary to consider the process used by the receiver in
the present proceedings and to determine whether it was unfair, improvident or inadequate.


88      It is important to note at the outset that Rosenberg J. made the following statement in his reasons:


On March 8, 1991 the trustee accepted the OEL offer subject to court approval. The Receiver at that time had no other offer
before it that was in final form or could possibly be accepted. The Receiver had at the time the knowledge that Air Canada
with CCFL had not bargained in good faith and had not fulfilled the promise of its letter of March 1st. The Receiver was
justified in assuming that Air Canada and CCFL's offer was a long way from being in an acceptable form and that Air
Canada and CCFL's objective was to interrupt the finalizing of the OEL agreement and to retain as long as possible the
Air Toronto connector traffic flowing into Terminal 2 for the benefit of Air Canada.


89      In my opinion there was no evidence before him or before this court to indicate that Air Canada, with CCFL, had not
bargained in good faith, and that the receiver had knowledge of such lack of good faith. Indeed, on his appeal, counsel for
the receiver stated that he was not alleging Air Canada and CCFL had not bargained in good faith. Air Canada had frankly
stated at the time that it had made its offer to purchase, which was eventually refused by the receiver, that it would not become
involved in an "auction" to purchase the undertaking of Air Canada and that, although it would fulfil its contractual obligations
to provide connecting services to Air Toronto, it would do no more than it was legally required to do insofar as facilitating
the purchase of Air Toronto by any other person. In so doing, Air Canada may have been playing "hardball," as its behaviour
was characterized by some of the counsel for opposing parties. It was nevertheless merely openly asserting its legal position,
as it was entitled to do.


90      Furthermore, there was no evidence before Rosenberg J. or this court that the receiver had assumed that Air Canada and
CCFL's objective in making an offer was to interrupt the finalizing of the OEL agreement and to retain as long as possible the
Air Toronto connector traffic flowing into Terminal 2 for the benefit of Air Canada. Indeed, there was no evidence to support
such an assumption in any event, although it is clear that 922, and through it CCFL and Air Canada, were endeavouring to
present an offer to purchase which would be accepted and/or approved by the court in preference to the offer made by OEL.
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91      To the extent that approval of the OEL agreement by Rosenberg J. was based on the alleged lack of good faith in bargaining
and improper motivation with respect to connector traffic on the part of Air Canada and CCFL, it cannot be supported.


92      I would also point out that rather than saying there was no other offer before it that was final in form, it would have been
more accurate to have said that there was no unconditional offer before it.


93      In considering the material and evidence placed before the court, I am satisfied that the receiver was at all times acting
in good faith. I have reached the conclusion, however, that the process which he used was unfair insofar as 922 is concerned,
and improvident insofar as the two secured creditors are concerned.


94      Air Canada had been negotiating with Soundair Corporation for the purchase from it of Air Toronto for a considerable
period of time prior to the appointment of a receiver by the court. It had given a letter of intent indicating a prospective sale price
of $18 million. After the appointment of the receiver, by agreement dated April 30, 1990, Air Canada continued its negotiations
for the purchase of Air Toronto with the receiver. Although this agreement contained a clause which provided that the receiver
"shall not negotiate for the sale ... of Air Toronto with any person except Air Canada," it further provided that the receiver
would not be in breach of that provision merely by receiving unsolicited offers for all or any of the assets of Air Toronto.
In addition, the agreement, which had a term commencing on April 30, 1990, could be terminated on the fifth business day
following the delivery of a written notice of termination by one party to the other. I point out this provision merely to indicate
that the exclusivity privilege extended by the receiver to Air Canada was of short duration at the receiver's option.


95      As a result of due negligence investigations carried out by Air Canada during the months of April, May and June of 1990,
Air Canada reduced its offer to $8.1 million conditional upon there being $4 million in tangible assets. The offer was made on
June 14, 1990, and was open for acceptance until June 29, 1990.


96      By amending agreement dated June 19, 1990, the receiver was released from its covenant to refrain from negotiating for
the sale of the Air Toronto business and assets to any person other than Air Canada. By virtue of this amending agreement, the
receiver had put itself in the position of having a firm offer in hand, with the right to negotiate and accept offers from other
persons. Air Canada, in these circumstances, was in the subservient position. The receiver, in the exercise of its judgment and
discretion, allowed the Air Canada offer to lapse. On July 20, 1990, Air Canada served a notice of termination of the April
30, 1990 agreement.


97      Apparently as a result of advice received from the receiver to the effect that the receiver intended to conduct an auction
for the sale of the assets and business of the Air Toronto division of Soundair Corporation, the solicitors for Air Canada advised
the receiver by letter dated July 20, 1990, in part as follows:


Air Canada has instructed us to advise you that it does not intend to submit a further offer in the auction process.


98      This statement, together with other statements set forth in the letter, was sufficient to indicate that Air Canada was not
interested in purchasing Air Toronto in the process apparently contemplated by the receiver at that time. It did not form a proper
foundation for the receiver to conclude that there was no realistic possibility of selling Air Toronto [to] Air Canada, either alone
or in conjunction with some other person, in different circumstances. In June 1990, the receiver was of the opinion that the fair
value of Air Toronto was between $10 million and $12 million.


99      In August 1990, the receiver contacted a number of interested parties. A number of offers were received which were not
deemed to be satisfactory. One such offer, received on August 20, 1990, came as a joint offer from OEL and Air Ontario (an
Air Canada connector). It was for the sum of $3 million for the good will relating to certain Air Toronto routes, but did not
include the purchase of any tangible assets or leasehold interests.


100      In December 1990, the receiver was approached by the management of Canadian Partner (operated by OEL) for the
purpose of evaluating the benefits of an amalgamated Air Toronto/Air Partner operation. The negotiations continued from
December of 1990 to February of 1991, culminating in the OEL agreement dated March 8, 1991.
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101      On or before December 1990, CCFL advised the receiver that it intended to make a bid for the Air Toronto assets.
The receiver, in August of 1990, for the purpose of facilitating the sale of Air Toronto assets, commenced the preparation of
an operating memorandum. He prepared no less than six draft operating memoranda with dates from October 1990 through
March 1, 1991. None of these were distributed to any prospective bidder despite requests having been received therefor, with
the exception of an early draft provided to CCFL without the receiver's knowledge.


102      During the period December 1990 to the end of January 1991, the receiver advised CCFL that the offering memorandum
was in the process of being prepared and would be ready soon for distribution. He further advised CCFL that it should await
the receipt of the memorandum before submitting a formal offer to purchase the Air Toronto assets.


103      By late January, CCFL had become aware that the receiver was negotiating with OEL for the sale of Air Toronto. In
fact, on February 11, 1991, the receiver signed a letter of intent with OEL wherein it had specifically agreed not to negotiate
with any other potential bidders or solicit any offers from others.


104      By letter dated February 25, 1991, the solicitors for CCFL made a written request to the receiver for the offering
memorandum. The receiver did not reply to the letter because he felt he was precluded from so doing by the provisions of
the letter of intent dated February 11, 1991. Other prospective purchasers were also unsuccessful in obtaining the promised
memorandum to assist them in preparing their bids. It should be noted that, exclusivity provision of the letter of intent expired
on February 20, 1991. This provision was extended on three occasions, viz., February 19, 22 and March 5, 1991. It is clear
that from a legal standpoint the receiver, by refusing to extend the time, could have dealt with other prospective purchasers,
and specifically with 922.


105      It was not until March 1, 1991, that CCFL had obtained sufficient information to enable it to make a bid through 922.
It succeeded in so doing through its own efforts through sources other than the receiver. By that time the receiver had already
entered into the letter of intent with OEL. Notwithstanding the fact that the receiver knew since December of 1990 that CCFL
wished to make a bid for the assets of Air Toronto (and there is no evidence to suggest that at that time such a bid would be
in conjunction with Air Canada or that Air Canada was in any way connected with CCFL), it took no steps to provide CCFL
with information necessary to enable it to make an intelligent bid, and indeed suggested delaying the making of the bid until an
offering memorandum had been prepared and provided. In the meantime, by entering into the letter of intent with OEL, it put
itself in a position where it could not negotiate with CCFL or provide the information requested.


106      On February 28, 1991, the solicitors for CCFL telephoned the receiver and were advised for the first time that the
receiver had made a business decision to negotiate solely with OEL and would not negotiate with anyone else in the interim.


107      By letter dated March 1, 1991, CCFL advised the receiver that it intended to submit a bid. It set forth the essential terms
of the bid and stated that it would be subject to customary commercial provisions. On March 7, 1991 CCFL and Air Canada,
jointly through 922, submitted an offer to purchase Air Toronto upon the terms set forth in the letter dated March 1, 1991. It
included a provision that the offer was conditional upon the interpretation of an inter-lender agreement which set out the relative
distribution of proceeds as between CCFL and the Royal Bank. It is common ground that it was a condition over which the
receiver had no control, and accordingly would not have been acceptable on that ground alone. The receiver did not, however,
contact CCFL in order to negotiate or request the removal of the condition, although it appears that its agreement with OEL
not to negotiate with any person other than OEL expired on March 6, 1991.


108      The fact of the matter is that by March 7, 1991, the receiver had received the offer from OEL which was subsequently
approved by Rosenberg J. That offer was accepted by the receiver on March 8, 1991. Notwithstanding the fact that OEL had
been negotiating the purchase for a period of approximately 3 months, the offer contained a provision for the sole benefit of
the purchaser that it was subject to the purchaser obtaining "a financing commitment within 45 days of the date hereof in an
amount not less than the Purchase Price from the Royal Bank of Canada or other financial institution upon terms and conditions
acceptable to them. In the event that such a financing commitment is not obtained within such 45 day period, the purchaser
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or OEL shall have the right to terminate this agreement upon giving written notice of termination to the vendor on the first
Business Day following the expiry of the said period." The purchaser was also given the right to waive the condition.


109      In effect, the agreement was tantamount to a 45-day option to purchase, excluding the right of any other person to
purchase Air Toronto during that period of time and thereafter if the condition was fulfilled or waived. The agreement was,
of course, stated to be subject to court approval.


110      In my opinion, the process and procedure adopted by the receiver was unfair to CCFL. Although it was aware from
December 1990 that CCFL was interested in making an offer, it effectively delayed the making of such offer by continually
referring to the preparation of the offering memorandum. It did not endeavour during the period December 1990 to March 7,
1991, to negotiate with CCFL in any way the possible terms of purchase and sale agreement. In the result, no offer was sought
from CCFL by the receiver prior to February 11, 1991, and thereafter it put itself in the position of being unable to negotiate
with anyone other than OEL. The receiver then, on March 8, 1991, chose to accept an offer which was conditional in nature
without prior consultation with CCFL (922) to see whether it was prepared to remove the condition in its offer.


111      I do not doubt that the receiver felt that it was more likely that the condition in the OEL offer would be fulfilled than
the condition in the 922 offer. It may be that the receiver, having negotiated for a period of 3 months with OEL, was fearful
that it might lose the offer if OEL discovered that it was negotiating with another person. Nevertheless, it seems to me that it
was imprudent and unfair on the part of the receiver to ignore an offer from an interested party which offered approximately
triple the cash down payment without giving a chance to the offeror to remove the conditions or other terms which made the
offer unacceptable to it. The potential loss was that of an agreement which amounted to little more than an option in favour
of the offeror.


112      In my opinion the procedure adopted by the receiver was unfair to CCFL in that, in effect, it gave OEL the opportunity
of engaging in exclusive negotiations for a period of 3 months, notwithstanding the fact that it knew CCFL was interested in
making an offer. The receiver did not indicate a deadline by which offers were to be submitted, and it did not at any time indicate
the structure or nature of an offer which might be acceptable to it.


113      In his reasons, Rosenberg J. stated that as of March 1, CCFL and Air Canada had all the information that they needed,
and any allegations of unfairness in the negotiating process by the receiver had disappeared. He said:


They created a situation as of March 8, where the receiver was faced with two offers, one of which was acceptable in
form and one of which could not possibly be accepted in its present form. The Receiver acted appropriately in accepting
the OEL offer.


If he meant by "acceptable in form" that it was acceptable to the receiver, then obviously OEL had the unfair advantage of its
lengthy negotiations with the receiver to ascertain what kind of an offer would be acceptable to the receiver. If, on the other hand,
he meant that the 922 offer was unacceptable in its form because it was conditional, it can hardly be said that the OEL offer was
more acceptable in this regard, as it contained a condition with respect to financing terms and conditions "acceptable to them ."


114      It should be noted that on March 13, 1991, the representatives of 922 first met with the receiver to review its offer of
March 7, 1991, and at the request of the receiver, withdrew the inter-lender condition from its offer. On March 14, 1991, OEL
removed the financing condition from its offer. By order of Rosenberg J. dated March 26, 1991, CCFL was given until April
5, 1991, to submit a bid, and on April 5, 1991, 922 submitted its offer with the inter-lender condition removed.


115      In my opinion, the offer accepted by the receiver is improvident and unfair insofar as the two creditors are concerned. It
is not improvident in the sense that the price offered by 922 greatly exceeded that offered by OEL. In the final analysis it may
not be greater at all. The salient fact is that the cash down payment in the 922 offer con stitutes proximately two thirds of the
contemplated sale price, whereas the cash down payment in the OEL transaction constitutes approximately 20 to 25 per cent of
the contemplated sale price. In terms of absolute dollars, the down payment in the 922 offer would likely exceed that provided
for in the OEL agreement by approximately $3 million to $4 million.
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116      In Re Beauty Counsellors of Canada Ltd. , supra, Saunders J. said at p. 243 [C.B.R.]:


If a substantially higher bid turns up at the approval stage, the court should consider it. Such a bid may indicate, for
example, that the trustee has not properly carried out its duty to endeavour to obtain the best price for the estate. In such a
case the proper course might be to refuse approval and to ask the trustee to recommence the process.


117      I accept that statement as being an accurate statement of the law. I would add, however, as previously indicated, that in
determining what is the best price for the estate, the receiver or court should not limit its consideration to which offer provides
for the greater sale price. The amount of down payment and the provision or lack thereof to secure payment of the balance of
the purchase price over and above the down payment may be the most important factor to be considered, and I am of the view
that is so in the present case. It is clear that that was the view of the only creditors who can benefit from the sale of Air Toronto.


118      I note that in the case at bar the 922 offer in conditional form was presented to the receiver before it accepted the OEL
offer. The receiver, in good faith, although I believe mistakenly, decided that the OEL offer was the better offer. At that time
the receiver did not have the benefit of the views of the two secured creditors in that regard. At the time of the application for
approval before Rosenberg J., the stated preference of the two interested creditors was made quite clear. He found as fact that
knowledgeable creditors would not be anxious to rely on contingencies in the present circumstances surrounding the airline
industry. It is reasonable to expect that a receiver would be no less knowledgeable in that regard, and it is his primary duty
to protect the interests of the creditors. In my view, it was an improvident act on the part of the receiver to have accepted
the conditional offer made by OEL, and Rosenberg J. erred in failing to dismiss the application of the receiver for approval
of the OEL offer. It would be most inequitable to foist upon the two creditors, who have already been seriously hurt, more
unnecessary contingencies.


119      Although in other circumstances it might be appropriate to ask the receiver to recommence the process, in my opinion,
it would not be appropriate to do so in this case. The only two interested creditors support the acceptance of the 922 offer,
and the court should so order.


120      Although I would be prepared to dispose of the case on the grounds stated above, some comment should be addressed
to the question of interference by the court with the process and procedure adopted by the receiver.


121      I am in agreement with the view expressed by McKinlay J.A. in her reasons that the undertaking being sold in this
case was of a very special and unusual nature. As a result, the procedure adopted by the receiver was somewhat unusual.
At the outset, in accordance with the terms of the receiving order, it dealt solely with Air Canada. It then appears that the
receiver contemplated a sale of the assets by way of auction, and still later contemplated the preparation and distribution of an
offering memorandum inviting bids. At some point, without advice to CCFL, it abandoned that idea and reverted to exclusive
negotiations with one interested party. This entire process is not one which is customary or widely accepted as a general practice
in the commercial world. It was somewhat unique, having regard to the circumstances of this case. In my opinion, the refusal
of the court to approve the offer accepted by the receiver would not reflect on the integrity of procedures followed by court-
appointed receivers, and is not the type of refusal which will have a tendency to undermine the future confidence of business
persons in dealing with receivers.


122      Rosenberg J. stated that the Royal Bank was aware of the process used and tacitly approved it. He said it knew the terms
of the letter of intent in February 1991, and made no comment. The Royal Bank did, however, indicate to the receiver that it
was not satisfied with the contemplated price, nor the amount of the down payment. It did not, however, tell the receiver to
adopt a different process in endeavouring to sell the Air Toronto assets. It is not clear from the material filed that at the time it
became aware of the letter of intent that it knew that CCFl was interested in purchasing Air Toronto.


123      I am further of the opinion that a prospective purchaser who has been given an opportunity to engage in exclusive
negotiations with a receiver for relatively short periods of time which are extended from time to time by the receiver, and who
then makes a conditional offer, the condition of which is for his sole benefit and must be fulfilled to his satisfaction unless
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waived by him, and which he knows is to be subject to court approval, cannot legitimately claim to have been unfairly dealt
with if the court refuses to approve the offer and approves a substantially better one.


124      In conclusion, I feel that I must comment on the statement made by Galligan J.A. in his reasons to the effect that
the suggestion made by counsel for 922 constitutes evidence of lack of prejudice resulting from the absence of an offering
memorandum. It should be pointed out that the court invited counsel to indicate the manner in which the problem should be
resolved in the event that the court concluded that the order approving the OEL offer should be set aside. There was no evidence
before the court with respect to what additional information may have been acquired by CCFL since March 8, 1991, and no
inquiry was made in that regard. Accordingly, I am of the view that no adverse inference should be drawn from the proposal
made as a result of the court's invitation.


125      For the above reasons I would allow the appeal one set of costs to CCFL-922, set aside the order of Rosenberg J., dismiss
the receiver's motion with one set of costs to CCFL-922 and order that the assets of Air Toronto be sold to numbered corporation
922246 on the terms set forth in its offer with appropriate adjustments to provide for the delay in its execution. Costs awarded
shall be payable out of the estate of Soundair Corporation. The costs incurred by the receiver in making the application and
responding to the appeal shall be paid to him out of the assets of the estate of Soundair Corporation on a solicitor-client basis.
I would make no order as to costs of any of the other parties or intervenors.


Appeal dismissed.


 


End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights


reserved.








 


 


Supreme Court of Canada 


Citation: Borowski v. Canada (Attorney General) 
Date: 1989-03-09 


Docket: 20411 


Between: 
Joseph Borowski 


and 
The Attorney General Of Canada, Interfaith Coalition On The Rights And Well-Being Of 


Women And Children, Real Women Of Canada And Women'S Legal Education And 
Action Fund (Leaf) 


Dickson, C.J.C., McIntyre, Lamer, Wilson, La Forest, L'Heureux-Dubé and Sopinka, JJ. 


Counsel: 
Morris C. Schumiatcher, Q.C., and R. Bradley Hunter, for the appellant; 


Edward Sojonky, Q.C., and Mark R. Kindrachuk, for the respondent; 
Claude R. Thomson, Q.C., and Robert W. Staley, for Interfaith Coalition on the Rights 


and Well-being of Women and Children; 
Angela M. Costigan and Karla Gower, for REAL Women of Canada; 
Mary Eberts and Helena Orton, for Women's Legal Educationand Action Fund (LEAF). 


[1]  Sopinka, J.: This appeal by leave of this court is from the Saskatchewan Court 
of Appeal, (1987) 4 W.W.R. 385, which affirmed the judgment at trial of Matheson, 


J., of the Saskatchewan Court of Queen's Bench, [1984] 1 W.W.R. 15, dismissing 
the action of the plaintiff (appellant in this court). In the courts below, the plaintiff 
attacked the validity of subss. (4), (5) and (6) of s. 251 of the Criminal Code, R.S.C. 


1970, c. C-34, relating to abortion on the ground that they contravened protected 
rights of the foetus. Subsequent to the decision of the Saskatchewan Court of 


Appeal but by the time the appeal reached this court, s. 251, including the 
subsections under attack in this action, had been struck down in R. v. Morgentaler, 
[1988] 1 S.C.R. 30; 82 N.R. 1; 26 O.A.C. 1 (hereinafter R. v. Morgentaler, (No. 2). 


[2]  From this state of the proceedings it was apparent at the commencement of this 
appeal that a serious issue existed as to whether the appeal was moot. As well, it 


appeared questionable whether the appellant had lost his standing and, indeed, 
whether the matter was justiciable. The court, therefore, called upon counsel to 
address these issues as a preliminary matter. Upon completion of these 


submissions, we reserved decision on these issues and heard the argument of the 
merits of the appeal so that we could dispose of the whole appeal without recalling 


the parties for argument should we decide that, notwithstanding the preliminary 
issues, the appeal should proceed. 


[3]  In view of the conclusion that I have reached, it is necessary to deal with the 


issues of mootness and standing only. Since it is a change in the nature of these 
proceedings which gives rise to these issues, a review of the history of the action is 
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necessary. 


History of the Action 


[4]  Mr. Borowski commenced an action in the Court of Queen's Bench of 
Saskatchewan by filing a statement of claim on September 5, 1978, which asked for 


the following relief: 


"(a) An order of this Honourable Court declaring section 251, subsections (4), (5) 
and (6) of the Criminal Code invalid and inoperative; 


"(b) An order of this Honourable Court declaring that the provisions of all Acts of 


the Parliament of Canada, and all legal instruments purporting to authorize the 
expenditure of public moneys for any of the purposes described in section 251, 
subsections (4), (5) and (6) are invalid and inoperative, and the outlay of such 


moneys is ultra vires and unlawful; 


"(c) A permanent injunction enjoining the Minister of Finance, his servants and 
agents, from allocating, disbursing or in any way providing public moneys out of 


the Consolidated Revenue Fund for the establishment or maintenance of 
therapeutic abortion committees, for the performance of abortions or in support of 
any act or object relating to the abortion and destruction of individual human 


foetuses; 


"(d) The costs of this action; and 


"(e) Such further and other relief as to this Honourable Court seems just and 
expedient." 


[5]  Prior to trial, a motion was brought by the respondents questioning the 
jurisdiction of the Court of Queen's Bench. That motion culminated in an appeal to 
this court in which a central issue was Mr. Borowski's standing to bring the action. 


The resulting decision of the majority of this court, reported in Borowski v. Minister of 
Justice of Canada, [1981] 2 S.C.R. 575; 39 N.R. 331; 12 Sask.R. 420, was that Mr. 


Borowski had standing to attack the provisions of the Code referred to in his 
statement of claim. Martland, J., speaking for the majority, stated, at p. 598: 


"I interpret these cases as deciding that to establish status as a plaintiff in a suit 


seeking a declaration that legislation is invalid, if there is a serious issue as to its 
invalidity, a person need only to show that he is affected by it directly or that he 
has a genuine interest as a citizen in the validity of the legislation and that there is 


no other reasonable and effective manner in which the issue may be brought 
before the court. In my opinion, the respondent has met this test and should be 


permitted to proceed with his action." 


[6]  Laskin, C.J., with whom Lamer, J., concurred, would have denied standing on 
the basis that Mr. Borowski was not a person affected by the legislation and that 
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there were others, such as doctors and hospitals, who might be so affected. The 
Chief Justice concluded, therefore, that Mr. Borowski did not have any judicially 


cognizable interest in the matter and that the court ought to exercise its discretion to 
deny standing. 


[7]  An amended statement of claim was filed on April 18, 1983, in which the original 
claims based on an alleged violation of the Canadian Bill of Rights, R.S.C. 1970, 
App. III, were repeated. Allegations based upon the Canadian Charter of Rights and 


Freedoms, which had been proclaimed on April 17, 1982, were added. The prayer 
for relief claimed: 


"(a) An order of this Honourable Court declaring subsections (4), (5) and (6) of 
section 251 of the Criminal Code to be ultra vires, unconstitutional, invalid, 
inoperative and of no force or effect; 


"(b) An order of this Honourable Court declaring that the provisions of all Acts of 


the Parliament of Canada, and all legal instruments purporting to authorize the 
expenditure of public moneys for any of the purposes described in subsections (4), 
(5) and (6) of section 251 of the Criminal Code are ultra vires, inoperative, 


unconstitutional, invalid and of no force or effect and the outlay of such moneys is 
unlawful: 


"(c) The costs of this action; and 


"(d) Such further and other relief as to this Honourable Court seems just." 


[8]  The Saskatchewan Court of Queen's Bench dismissed Mr. Borowski's claim 
relating to an alleged violation of s. 1 of the Canadian Bill of Rights. Matheson, J., 
held that both R. v. Morgentaler, [1976] 1 S.C.R. 616; 4 N.R. 277 (hereinafter R. v. 


Morgentaler (No. 1)) and Dehler v. Ottawa Civic Hospital (1980), 29 O.R.(2d) 677 
(C.A.) (leave to appeal to S.C.C. refused [1981] 1 S.C.R. viii) concluded that the 


Canadian Bill of Rights did not give the courts the right to assess the substantive 
content or wisdom of legislation. 


[9]  Matheson, J., noted that Mr. Borowski's principal argument under the Charter 


was that the foetus is a person and, therefore, should be afforded the protection of s. 
7 of the Charter. It was held, however, that s. 251(4), (5), and (6) did not violate the 


Charter as a foetus is not included in "everyone" so as to trigger the application of 
any s. 7 rights. 


[10]  On appeal Mr. Borowski did not pursue his claim that government funding of 


abortions was unlawful. The Saskatchewan Court of Appeal dismissed Mr. 
Borowski's appeal by concluding that neither s. 7 nor s. 15 (which had come into 


effect on April 17, 1985, prior to the hearing before the Court of Appeal) applied to a 
foetus. Speaking for the court, Gerwing, J.A., examined the historical treatment of 
the foetus as well as the language and legislative history of s. 7 and concluded that 


the guarantees of s. 7 were not intended to extend to the unborn. As well, the foetus 
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was held not to be included in "every individual" for the purpose of s. 15. 


[11]  Leave to appeal to this court was granted on September 3, 1987. The grounds 


for appeal alleged by the appellant in his notice of motion for leave to appeal refer 
primarily to ss. 7 and 15 of the Charter. On October 7, 1987, McIntyre, J., pursuant 


to rule 32 of the Rules of the Supreme Court of Canada, SOR/83-74, stated the 
following constitutional questions: 


"1. Does a child en ventre sa mère have the right to life as guaranteed by section 7 
of the Canadian Charter of Rights and Freedoms? 


"2. If the answer to question 1 is 'yes', do subsections (4), (5) and (6) of section 
251 of the Criminal Code violate or deny the principles of fundamental justice, 
contrary to section 7 of the Canadian Charter of Rights and Freedoms? 


"3. Does a child en ventre sa mère have the right to the equal protection and equal 
benefit of the law without discrimination because of age or mental or physical 
disability that are guaranteed by section 15 of the Canadian Charter of Rights and 


Freedoms? 


"4. If the answer to question 3 is 'yes', do subsections (4), (5) and (6) of section 
251 of the Criminal Code violate or deny the rights guaranteed by section 15? 


"5. If the answer to question 2 is 'yes' or if the answer to question 4 is 'yes', are the 


provisions of subsections (4), (5) and (6) of section 251 of the Criminal Code 
justified by section 1 of the Canadian Charter of Rights and Freedoms, and, 
therefore, not inconsistent with the Constitution Act, 1982?" 


[12]  On January 28, 1988, after leave to appeal was granted, this court decided R. v. 
Morgentaler (No. 2), supra, in which all of s. 251 was found to violate s. 7 of the 
Charter. Accordingly, s. 251 in its entirety was struck down. 


[13]  In July of 1988, in light of this court's judgment in R. v. Morgentaler (No. 2), 
supra, counsel on behalf of the Attorney General of Canada applied to adjourn the 


hearing of the appeal. The respondent argued that the issue was now moot as s. 
251 of the Criminal Code had been nullified and that the two remaining constitutional 
questions (numbers 1 and 3) which simply ask whether a child en ventre sa mère is 


entitled to the protection of ss. 7 and 15 of the Charter respectively are not severable 
from the other, now moot constitutional questions. Although the respondent claimed 


the matter was moot, no application to quash the appeal was made. The application 
to adjourn the hearing of the appeal was denied by Chief Justice Dickson on July 19, 
1988, leaving it to the court to address the mootness issue. 


[14]  I am of the opinion that the appeal should be dismissed on the grounds that: (1) 
Mr. Borowski's case has been rendered moot and (2) he has lost his standing. When 


s. 251 was struck down, the basis of the action disappeared. The initial prayer for 
relief was no longer applicable. The foundation for standing upon which the previous 
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decision of this court was based also disappeared. 


Mootness 


[15]  The doctrine of mootness is an aspect of a general policy or practice that a 
court may decline to decide a case which raises merely a hypothetical or abstract 


question. The general principle applies when the decision of the court will not have 
the effect of resolving some controversy which affects or may affect the rights of the 
parties. If the decision of the court will have no practical effect on such rights, the 


court will decline to decide the case. This essential ingredient must be present not 
only when the action or proceeding is commenced but at the time when the court is 


called upon to reach a decision. Accordingly if, subsequent to the initiation of the 
action or proceeding, events occur which affect the relationship of the parties so that 
no present live controversy exists which affects the rights of the parties, the case is 


said to be moot. The general policy or practice is enforced in moot cases unless the 
court exercises its discretion to depart from its policy or practice. The relevant 


factors relating to the exercise of the court's discretion are discussed hereinafter. 


[16]  The approach in recent cases involves a two step analysis. First it is necessary 
to determine whether the required tangible and concrete dispute has disappeared 


and the issues have become academic. Second, if the response to the first question 
is affirmative, it is necessary to decide if the court should exercise its discretion to 


hear the case. The cases do not always make it clear whether the term "moot" 
applies to cases that do not present a concrete controversy or whether the term 
applies only to such of those cases as the court declines to hear. In the interest of 


clarity, I consider that a case is moot if it fails to meet the "live controversy" test. A 
court may nonetheless elect to address a moot issue if the circumstances warrant. 


When is an Appeal Moot? -The Authorities 


[17]  The first stage in the analysis requires a consideration of whether there remains 
a live controversy. The controversy may disappear rendering an issue moot due to a 


variety of reasons, some of which are discussed below. 


[18]  In King ex rel. Tolfree v. Clark, [1944] S.C.R. 69, this court refused to grant 


leave to appeal to applicants seeking a judgment excluding the respondents from 
sitting and exercising their functions as members of the Ontario Legislative 
Assembly. However, the Legislative Assembly had been dissolved prior to the 


hearing before this court. As a result, Duff, C.J., on behalf of the court, held at p. 72: 


"It is one of those cases where, the state of facts to which the proceedings in the 
lower courts related and upon which they were founded having ceased to exist, the 


substratum of the litigation has disappeared. In accordance with well-settled 
principle, therefore, the appeal could not properly be entertained." (emphasis 
added) 


[19]  A challenged municipal bylaw was repealed prior to a hearing in Moir v. The 
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Corporation of the Village of Huntingdon (1891), 19 S.C.R. 363, leading to a 
conclusion that the appealing party had no actual interest and that a decision could 


have no effect on the parties except as to costs. Similarly, in a fact situation 
analogous to this appeal, the Privy Council refused to address the constitutionality of 


challenged legislation where two statutes in question were repealed prior to the 
hearing: Attorney General for Alberta v. Attorney General for Canada, [1939] A.C. 
117 (P.C.). 


[20]  Appeals have not been entertained in situations in which the appellant had 
agreed to an undertaking to pay the respondent the damages awarded in the court 


below plus costs regardless of the disposition of the appeal: Coca-Cola Company of 
Canada Ltd. v. Mathews, [1944] S.C.R. 385, and Sun Life Assurance Company of 
Canada v. Jervis, [1944] A.C. 111. In Coca-Cola v. Mathews, Rinfret, C.J., held the 


result of the undertaking was to eliminate any further lis between the parties such 
that the court would have been forced to decide an abstract proposition of law. 


[21]  As well, the sale of a restaurant for which a renewal of a licence was sought as 
required by the impugned municipal bylaw rendered an issue technically moot: Vic 
Restaurant Inc. v. City of Montreal, [1959] S.C.R. 58. Issues in contention may be of 


a short duration resulting in an absence of a live controversy by the time of appellate 
review. Such a situation arose in International Brotherhood of Electrical Workers, 


Local Union 2085 v. Winnipeg Builders' Exchange, [1967] S.C.R. 628, in which the 
cessation of a strike between the parties ended the actual dispute over the validity of 
an injunction prohibiting certain strike action by one party. 


[22]  The particular circumstances of the parties to an action may also eliminate the 
tangible nature of a dispute. The death of parties challenging the validity of a parole 


revocation hearing (Re Cadeddu and The Queen (1983), 41 O.R.(2d) 481 (C.A.)) 
and a speeding ticket (Mercure v. Saskatchewan, [1988] 1 S.C.R. 234; 83 N.R. 81; 
65 Sask.R. 1) ended any concrete controversy between the parties. 


[23]  As well, the inapplicability of a statute to the party challenging the legislation 
renders a dispute moot: Skapinker v. Law Society of Upper Canada, [1984] 1 S.C.R. 


357; 53 N.R. 169; 3 O.A.C. 321; 9 D.L.R.(4th) 161; 8 C.R.R. 193; 11 C.C.C.(3d) 481. 
This is similar to those situations in which an appeal from a criminal conviction is 
seen as moot where the accused has fulfilled his sentence prior to an appeal: Maltby 


et al. v. Saskatchewan Attorney General et al. (1984), 34 Sask.R. 177; 10 
D.L.R.(4th) 745 (Sask. C.A.). 


[24]  The issue of mootness has arisen more frequently in American jurisprudence, 
and there, the doctrine is more fully developed. This may be due in part to the 
constitutional requirement, contained in s. 2(1) of article III of the American 


Constitution, that there exist a "case or controversy". 


"Section 2.[1] The judicial power shall extend to all cases, in law and equity, 
arising under this Constitution, the laws of the United States, and treaties made, or 


which shall be made, under their authority; -- to all cases affecting ambassadors, 
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other public ministers and consuls; --to all cases of admiralty and maritime 
jurisdiction; -- to controversies to which the United States shall be a party; -- to 


controversies between two or more states; -- between a state and citizens of 
another state; -- between citizens of different states; -- between citizens of the 


same state claiming lands under grants of different states, and between a state, or 
the citizens thereof, and foreign states, citizens or subjects." 


However, despite the constitutional enshrinement of the principle, the mootness 


doctrine has its roots in common law principles similar to those in Canada: See The 
Mootness Doctrine in the Supreme Court (1974), 88 Harv. L.R. 373, at p. 374. 


Situations resulting in a finding of mootness are similar to those in Canada. For 
example, in Hall v. Beals (1969), 396 U.S. 45, a challenge to a Colorado voter residency 
requirement of six months was held moot due to a legislative change in the law 


removing the plaintiff from the application of the statute. Mootness was also raised in 
United States v. W.T. Grant Co. (1953), 345 U.S. 629, where a defendant voluntarily 


ceased allegedly unlawful conduct. Similarly, in Sibron v. New York (1968), 392 U.S. 40, 
mootness was an issue where an accused completed his sentence prior to an appeal of 
his conviction. 


[25]  The American jurisprudence indicates a similar willingness to consider the 
merits of an action in some circumstances even when the controversy is no longer 


concrete and tangible. The rule that abstract, hypothetical or contingent questions 
will not be heard is not absolute (see: Tribe, American Constitutional Law (2nd Ed. 
1988), at p. 84; Kates and Barker, Mootness in Judicial Proceedings: Toward a 


Coherent Theory (1974), 62 Calif. L.R. 1385). A two stage process is involved in 
which a court may consider the merits of an appeal even where the issue is moot. 


Is this Appeal Moot? 


[26]  In my opinion, there is no longer a live controversy or concrete dispute as the 
substratum of Mr. Borowski's appeal has disappeared. The basis for the action was 


a challenge relating to the constitutionality of subss. (4), (5) and (6) of s. 251. That 
section of the Criminal Code having been struck down in R. v. Morgentaler (No. 2), 


supra, the raison d'être of the action has disappeared. None of the relief claimed in 
the statement of claim is relevant. Three of the five constitutional questions that were 
set explicitly concern s. 251 and are no longer applicable. The remaining two 


questions addressing the scope of ss. 7 and 15 Charter rights are not severable 
from the context of the original challenge to s. 251. These questions were only 


ancillary to the central issue of the alleged unconstitutionality of the abortion 
provisions of the Criminal Code. They were a mere step in the process of measuring 
the impugned provision against the Charter. 


[27]  In any event, this court is not bound by the wording of any constitutional 
question which is stated. Nor may the question be used to transform an appeal into 


a reference: Vadeboncoeur v. Landry, [1977] 2 S.C.R. 179; 10 N.R. 469, at pp. 187-
188, and Bisaillon v. Keable et al., [1983] 2 S.C.R. 60; 51 N.R. 81, at p. 71. The 
procedural requirements of rule 32 of the Rules of the Supreme Court of Canada are 
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not designed to introduce new issues but to define with precision the constitutional 
points in issue which emerge from the record. Rule 32 provides: 


"32(1) When a party to an appeal 


(a) intends to raise a question as to the constitutional validity or the constitutional 
applicability of a statute of the Parliament of Canada or of a legislature of a 
province or of Regulations made thereunder, 


(b) intends to urge the inoperability of a statute of the Parliament of Canada or of a 
legislature of a province or of Regulations made thereunder, 


such party shall, upon notice to the other parties, apply to the Chief Justice or a 
judge for the purpose of stating the question, within thirty days from the granting of 


leave to appeal or within thirty days from the filing of the notice of appeal in an 
appeal with leave of the court of final resort in a province, the Federal Court of 
Appeal, or in an appeal as of right." 


The questions cannot, therefore, be employed as an independent basis for supporting 
an appeal that is otherwise moot. 


[28]  By reason of the foregoing, I conclude that this appeal is moot. It is necessary, 
therefore, to move to the second stage of the analysis by examining the basis upon 
which this court should exercise its discretion either to hear or to decline to hear this 


appeal. 


The Exercise of Discretion: 


Relevant Criteria 


[29]  Since the discretion which is exercised relates to the enforcement of a policy or 
practice of the court, it is not surprising that a neat set of criteria does not emerge 


from an examination of the cases. This same problem in the United States led 
commentators there to remark that "the law is a morass of inconsistent or unrelated 


theories, and cogent judicial generalization is sorely needed." (Kates and Barker, 
Mootness in Judicial Proceedings: Toward a Coherent Theory, supra, at p. 1387.) I 
would add that more than a cogent generalization is probably undesirable because 


an exhaustive list would unduly fetter the court's discretion in future cases. It is, 
however, a discretion to be judicially exercised with due regard for established 


principles. 


[30]  In formulating guidelines for the exercise of discretion in departing from a usual 
practice, it is instructive to examine its underlying rationalia. To the extent that a 


particular foundation for the practice is either absent or its presence tenuous, the 
reason for its enforcement disappears or diminishes. 


[31]  The first rationale for the policy and practice referred to above is that a court's 
competence to resolve legal disputes is rooted in the adversary system. The 
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requirement of an adversarial context is a fundamental tenet of our legal system and 
helps guarantee that issues are well and fully argued by parties who have a stake in 


the outcome. It is apparent that this requirement may be satisfied if, despite the 
cessation of a live controversy, the necessary adversarial relationships will 


nevertheless prevail. For example, although the litigant bringing the proceeding may 
no longer have a direct interest in the outcome, there may be collateral 
consequences of the outcome that will provide the necessary adversarial context. 


This was one of the factors which played a role in the exercise of this court's 
discretion in Vic Restaurant Inc. v. City of Montreal, supra. The restaurant, for which 


a renewal of permits to sell liquor and operate a restaurant was sought, had been 
sold and, therefore, no mandamus for a licence could be given. Nevertheless, there 
were prosecutions outstanding against the appellant for violation of the municipal 


bylaw which was the subject of the legal challenge. Determination of the validity of 
this bylaw was a collateral consequence which provided the appellant with a 


necessary interest which otherwise would have been lacking. 


[32]  In the United States, the role of collateral consequences in the exercise of 
discretion to hear a case is well recognized. In Southern Pacific Co. v. Interstate 


Commerce Commission (1911), 219 U.S. 433, the United States Supreme Court 
was asked to examine an order of the Interstate Commerce Commission which fixed 


maximum rates for certain transportation charges. Despite the expiry of this order, it 
was held, in part, that the remaining potential liability of the railway company to 
shippers comprised a collateral consequence justifying a decision on the merits. The 


principle that collateral consequences of an already completed cause of action 
warrant appellate review was most clearly stated in Sibron v. New York, supra. The 


appellant in that case appealed his conviction although his sentence had already 
been completed. At p. 55, Warren C.J. stated: 


"… most criminal convictions do in fact entail adverse collateral legal 
consequences. The mere 'possibility' that this will be the case is enough to 


preserve a criminal case from ending 'ignominiously in the limbo of mootness.'"  


[33]  In Canada, the cases of Law Society of Upper Canada v. Skapinker, supra, and 


R. v. Mercure, supra, illustrate the workings of this principle. In those cases, the 
presence of interveners who had a stake in the outcome supplied the necessary 
adversarial context to enable the court to hear the cases. 


[34]  The second broad rationale on which the mootness doctrine is based is the 
concern for judicial economy. (See: Sharpe, Mootness, Abstract Questions and 


Alternative Grounds: Deciding Whether to Decide, Charter Litigation.) It is an 
unfortunate reality that there is a need to ration scarce judicial resources among 
competing claimants. The fact that in this court the number of live controversies in 


respect of which leave is granted is a small percentage of those that are refused is 
sufficient to highlight this observation. The concern for judicial economy as a factor 


in the decision not to hear moot cases will be answered if the special circumstances 
of the case make it worthwhile to apply scarce judicial resources to resolve it. 


19
89


 C
an


LI
I 1


23
 (


S
C


C
)







 


 


[35]  The concern for conserving judicial resources is partially answered in cases that 
have become moot if the court's decision will have some practical effect on the rights 


of the parties notwithstanding that it will not have the effect of determining the 
controversy which gave rise to the action. The influence of this factor along with that 


of the first factor referred to above is evident in Vic Restaurant Inc. v. City of 
Montreal, supra. 


[36]  Similarly an expenditure of judicial resources is considered warranted in cases 


which although moot are of a recurring nature but brief duration. In order to ensure 
that an important question which might independently evade review be heard by the 


court, the mootness doctrine is not applied strictly. This was the situation in 
International Brotherhood of Electrical Workers, Local Union 2085 v. Winnipeg 
Builders' Exchange, supra. The issue was the validity of an interlocutory injunction 


prohibiting certain strike action. By the time the case reached this court the strike 
had been settled. This is the usual result of the operation of a temporary injunction in 


labour cases. If the point was ever to be tested, it almost had to be in a case that 
was moot. Accordingly, this court exercised its discretion to hear the case. To the 
same effect are Le Syndicat des Employés du Transport de Montréal v. Attorney 


General of Quebec, [1970] S.C.R. 713, and Wood, Wire and Metal Lathers' Int. 
Union v. United Brotherhood of Carpenters and Joiners of America, [1973] S.C.R. 


756. The mere fact, however, that a case raising the same point is likely to recur 
even frequently should not by itself be a reason for hearing an appeal which is moot. 
It is preferable to wait and determine the point in a genuine adversarial context 


unless the circumstances suggest that the dispute will have always disappeared 
before it is ultimately resolved. 


[37]  There also exists a rather ill-defined basis for justifying the deployment of 
judicial resources in, cases which raise an issue of public importance of which a 
resolution is in the public interest. The economics of judicial involvement are 


weighed against the social cost of continued uncertainty in the law. See Hardayal v. 
Minister of Manpower and Immigration, [1977] 1 S.C.R. 470; 15 N.R. 396, and Kates 


and Barker, supra, at pp. 1429-1431. Locke, J., alluded to this in Vic Restaurants 
Inc. v. City of Montreal, supra, at p. 91: "The question, as I have said, is one of 
general public interest to municipal institutions throughout Canada." 


[38]  This was the basis for the exercise of this court's discretion in the Re Opposition 
by Quebec to a Resolution to amend the Constitution, [1982] 2 S.C.R. 793; 39 N.R. 


1. The question of the constitutionality of the patriation of the Constitution had, in 
effect, been rendered moot by the occurrence of the event. The court stated at p. 
806: 


"While this court retains its discretion to entertain or not to entertain an appeal as 
of right where the issue has become moot, it may, in the exercise of its discretion, 
take into consideration the importance of the constitutional issue determined by a 


court of appeal judgment which would remain unreviewed by this court. 


"In the circumstances of this case, it appears desirable that the constitutional 
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question be answered in order to dispel any doubt over it and it, accordingly, will 
be answered." 


[39]  Patently, the mere presence of an issue of national importance in an appeal 
which is otherwise moot is insufficient. National importance is a requirement for all 


cases before this court except with respect to appeals as of right; the latter, 
Parliament has apparently deemed to be in a category of sufficient importance to be 
heard here. There must, therefore, be the additional ingredient of social cost in 


leaving the matter undecided. This factor appears to have weighed heavily in the 
decision of the majority of this court in Forget v. Québec (Procureur général) and 


Office de la langue française, [1988] 2 S.C.R. 90; 87 N.R. 37; 17 Q.A.C. 241. 


[40]  The third underlying rationale of the mootness doctrine is the need for the court 
to demonstrate a measure of awareness of its proper lawmaking function. The court 


must be sensitive to its role as the adjudicative branch in our political framework. 
Pronouncing judgments in the absence of a dispute affecting the rights of the parties 


may be viewed as intruding into the role of the legislative branch. This need to 
maintain some flexibility in this regard has been more clearly identified in the United 
States where mootness is one aspect of a larger concept of justiciability. (See: Kates 


and Barker, Mootness in Judicial Proceedings: Toward a Coherent Theory, supra, 
and Tribe, American Constitutional Law (1988), at p. 67.) 


[41]  In my opinion, it is also one of the three basic purposes of the mootness 
doctrine in Canada and a most important factor in this case. I generally agree with 
the following statement in P. Macklem and E. Gertner: Re Skapinker and Mootness 


Doctrine (1984), 6 Supreme Court L. Rev. 369, at p. 373: 


"The latter function of the mootness doctrine -- political flexibility -- can be 
understood as the added degree of flexibility, in an allegedly moot dispute, in the 


lawmaking function of the court. The mootness doctrine permits the court not to 
hear a case on the ground that there no longer exists a dispute between the 
parties, notwithstanding the fact that it is of the opinion that it is a matter of public 


importance. Though related to the factor of judicial economy, insofar as it implies a 
determination of whether deciding the case will lead to unnecessary precedent, 


political flexibility enables the court to be sensitive to its role within the Canadian 
constitutional framework, and at the same time reflects the degree to which the 
court can control the development of the law." 


I prefer, however, not to use the term "political flexibility" in order to avoid confusion with 
the political questions doctrine. In considering the exercise of its discretion to hear a 


moot case, the court should be sensitive to the extent that it may be departing from its 
traditional role. 


[42]  In exercising its discretion in an appeal which is moot, the court should consider 


the extent to which each of the three basic rationalia for enforcement of the 
mootness doctrine is present. This is not to suggest that it is a mechanical process. 


The principles identified above may not all support the same conclusion. The 
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presence of one or two of the factors may be overborne by the absence of the third, 
and vice versa. 


Exercise of Discretion: 


Application of Criteria 


[43]  Applying these criteria to this appeal, I have little or no concern about the 
absence of an adversarial relationship. The appeal was fully argued with as much 
zeal and dedication on both sides as if the matter were not moot. 


[44]  The second factor to be considered is the need to promote judicial economy. 
Counsel for the appellant argued that an extensive record had been developed in 


the courts below which would be wasted if the case were not decided on the merits. 
Although there is some merit in this position, the same can be said for most cases 
that come to this court. To give effect to this argument would emasculate the 


mootness doctrine which by definition applies if at any stage the foundation for the 
action disappears. Neither can the fact that this court reserved on the preliminary 


points and heard the appeal be weighed in favour of the appellant. In the absence of 
a motion to quash in advance of the appeal, it was the only practical course that 
could be taken to prevent the possible bifurcation of the appeal. It would be 


anomalous if, by reserving on the mootness question and hearing the argument on 
the merits, the court fettered its discretion to decide it. 


[45]  None of the other factors that I have canvassed which justify the application of 
judicial resources is applicable. This is not a case where a decision will have 
practical side effects on the rights of the parties. Nor is it a case that is capable of 


repetition, yet evasive of review. It will almost certainly be possible to bring the case 
before the court within a specific legislative context or possibly in review of specific 


governmental action. In addition, an abstract pronouncement on foetal rights in this 
case would not necessarily promote judicial economy as it is very conceivable that 
the courts will be asked to examine specific legislation or governmental action in any 


event. Therefore, while I express no opinion as to foetal rights, it is far from clear that 
a decision on the merits will obviate the necessity for future repetitious litigation. 


[46]  Moreover, while it raises a question of great public importance, this is not a 
case in which it is in the public interest to address the merits in order to settle the 
state of the law. The appellant is asking for an interpretation of ss. 7 and 15 of the 


Canadian Charter of Rights and Freedoms at large. In a legislative context any rights 
of the foetus could be considered or at least balanced against the rights of women 


guaranteed by s. 7. See R. v. Morgentaler (No. 2), supra, per Dickson, C.J., at p. 75; 
per Beetz, J., at pp. 122-123; per Wilson, J., at pp. 181-182. A pronouncement in 
favour of the appellant's position that a foetus is protected by s. 7 from the date of 


conception would decide the issue out of its proper context. Doctors and hospitals 
would be left to speculate as to how to apply such a ruling consistently with a 


women's rights under s. 7. During argument the question was posed to counsel for 
REAL Women as to what a hospital would do with a pregnant woman who required 
an abortion to save her life in the face of a ruling in favour of the appellant's position. 


The answer was that doctors and legislators would have to stay up at night to decide 
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how to deal with the situation. This state of uncertainty would clearly not be in the 
public interest. Instead of rendering the law certain, a decision favourable to the 


appellant would have the opposite effect. 


[47]  Even if I were disposed in favour of the appellant in respect to the first two 


factors which I have canvassed, I would decline to exercise a discretion in favour of 
deciding this appeal on the basis of the third. One element of this third factor is the 
need to demonstrate some sensitivity to the effectiveness or efficacy of judicial 


intervention. The need for courts to exercise some flexibility in the application of the 
mootness doctrine requires more than a consideration of the importance of the 


subject matter. The appellant is requesting a legal opinion on the interpretation of 
the Canadian Charter of Rights and Freedoms in the absence of legislation or other 
governmental action which would otherwise bring the Charter into play. This is 


something only the government may do. What the appellant seeks is to turn this 
appeal into a private reference. Indeed, he is not seeking to have decided the same 


question that was the subject of his action. That question related to the validity of s. 
251 of the Criminal Code. He now wishes to ask a question that relates to the 
Canadian Charter of Rights and Freedoms alone. This is not a request to decide a 


moot question but to decide a different, abstract question. To accede to this request 
would intrude on the right of the executive to order a reference and preempt a 


possible decision of Parliament by dictating the form of legislation it should enact. To 
do so would be a marked departure from the traditional role of the court. 


[48]  Having decided that this appeal is moot, I would decline to exercise the court's 


discretion to decide it on the merits. 


Standing 


[49]  Mr. Borowski's original action alleged that subss. (4), (5) and (6) of the Criminal 
Code violated the s. 1 right to life of the Canadian Bill of Rights: Minister of Justice of 
Canada v. Borovski, supra. This court held Borowski had standing as he was able to 


demonstrate a "genuine interest" in the validity of the legislation. 


[50]  Standing was granted premised upon Mr. Borowski's desire to challenge 


specific legislation. Martland, J., considered the earlier standing decisions of the 
Supreme Court in Thorson v. Attorney General of Canada, [1975] 1 S.C.R. 138; 1 
N.R. 225, and McNeil v. Nova Scotia Board of Censors, [1976] 2 S.C.R. 265; 5 N.R. 


43; 12 N.S.R.(2d) 85; 6 A.P.R. 85, and concluded that the appellant had standing by 
reason of his "genuine interest as a citizen in the validity of the legislation" under 


attack (at p. 598). 


[51]  The court relied heavily upon the decision in Thorson, supra, where Laskin J. 
(as he then was), speaking for the majority, stated at p. 161: 


"In my opinion, standing of a federal taxpayer seeking to challenge the 
constitutionality of federal legislation is a matter particularly appropriate for the 
exercise of judicial discretion, relating as it does to the effectiveness of process. 
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Central to that discretion is the justiciability of the issue sought to be raised …" 
(emphasis added) 


I believe these decisions were clear in allowing an expanded basis for standing where 
specific legislation is challenged, on constitutional grounds. 


[52]  There have been two significant changes in the nature of this action since this 
court granted Mr. Borowski standing in 1981. The claim is now premised primarily 
upon an alleged right of a foetus to life and equality pursuant to ss. 7 and 15 of the 


Canadian Charter of Rights and Freedoms. Secondly, by holding s. 251 to be of no 
force and effect in R. v. Morgentaler (No. 2), supra, the legislative context of this 


claim has disappeared. 


[53]  By virtue of ss. 24(1) of the Charter and 52(1) of the Constitution Act, 1982, 
there are two possible means of gaining standing under the Charter. Section 24(1) 


provides: 


"24(1) Anyone whose rights or freedoms as guaranteed by this Charter, have been 
infringed or denied may apply to a court of competent jurisdiction to obtain such 


remedy as the court considers appropriate and just in the circumstances." 


[54]  In my opinion s. 24(1) cannot be relied upon here as a basis for standing. 
Section 24(1) clearly requires an infringement or denial of a Charter-based right. The 


appellant's claim does not meet this requirement as he alleges that the rights of a 
foetus, not his own rights, have been violated. 


[55]  Nor can s. 52(1) of the Constitution Act, 1982 be invoked to extend standing to 
Mr. Borowski. Section 52(1) reads: 


"52(1) The Constitution of Canada is the supreme law of Canada, and any law that 
is inconsistent with the provisions of the Constitution is, to the extent of the 


inconsistency, of no force or effect." 


This section offers an alternative means of securing standing based on the Thorson, 


McNeil, Borowski trilogy expansion of the doctrine. 


[56]  Nevertheless, in the same manner that the "standing trilogy" referred to above 
was based on a challenge to specific legislation, so too a challenge based on s. 


52(1) of the Constitution Act, 1982 is restricted to litigants who challenge a law or 
governmental action pursuant to power granted by law. The appellant in this appeal 


challenges neither "a law" nor any governmental action so as to engage the 
provisions of the Charter. What the appellant now seeks is a naked interpretation of 
two provisions of the Charter. This would require the court to answer a purely 


abstract question which would in effect sanction a private reference. In my opinion, 
the original basis for the appellant's standing is gone and the appellant lacks 


standing to pursue this appeal. 
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[57]  Accordingly, the appeal is dismissed on both the grounds that it is moot and that 
the appellant lacks standing to continue the appeal. In my opinion, in lieu of applying 


to adjourn the appeal, the respondent should have moved to quash. Certainly, such 
a motion should have been brought after the adjournment was denied. Failure to do 


so has resulted in the needless expense to the appellant of preparing and arguing 
the appeal before this court. In the circumstance, it is appropriate that the 
respondent pay to the appellant the costs of the appeal incurred subsequent to the 


disposition of the motion to adjourn which was made on July 19, 1988. 


Order accordingly. 
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ARRÊT 


 


 


[1] L’appelante se pourvoit contre deux jugements de la Cour supérieure du district 


de St-François (l’honorable Gaétan Dumas), le premier rendu le 7 avril 2014 (dossier 


500-09-024408-148) et le second rendu le 22 avril 2014 (dossier 500-09-024409-146), 
dont les conclusions sont ainsi rédigées : 


Jugement du 7 avril 2014: 


[12] ACCUEILLE la requête introductive d’instance; 


[13] CONDAMNE la défenderesse, Groupe Énerstat Inc., à payer à la 


demanderesse, Siemens Canada Limitée, la somme de 1 104 292.90$, avec 


intérêts au taux légal  et l’indemnité additionnelle depuis le 4 août 2008;  


[14] ANNULE les contrats de vente des réservoirs intervenus entre la 


demanderesse et la défenderesse; 


[15] DÉCLARE l’offre de la demanderesse à la défenderesse de reprendre les 


réservoirs vendus valide et suffisante; 


[16] AUTORISE la défenderesse à récupérer le réservoir thermique : 


i) entreposé à Rimouski, sur préavis écrit de 15 jours suite au paiement complet 


par la défenderesse des sommes dues à la demanderesse en capital, intérêts et 


frais aux termes du présent jugement et; ii) se trouvant présentement au Collège 


de Rosemont, sur préavis écrit de 45 jours (durant lequel le réservoir thermique 


sera démantelé conformément à la soumission de la firme Centco datée 


du 14 mars 2014, pièce P-23 en liasse) suite au paiement complet par la 


Défenderesse des sommes dues à la demanderesse en capital, intérêts et frais 


aux termes du présent jugement;  


[17] PREND ACTE de l'engagement de la demanderesse de remettre à la 


défenderesse au moment de la récupération des réservoirs conformément au 


présent jugement, le cas échéant, la somme de 24 450$, représentant le 


montant accordé par jugement à la demanderesse pour disposer des deux 


réservoirs advenant que la défenderesse ne les récupère pas elle-même; 


[18] AUTORISE la demanderesse à disposer à son entière discrétion des 


deux réservoirs de Rimouski et de Rosemont advenant : i) le défaut de la 


défenderesse de payer la totalité des sommes dues en capital, intérêts et frais 
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aux termes du présent jugement dans les 60 jours du présent jugement; ii) tout 


autre défaut aux termes du présent jugement, dès la survenance de ce défaut. 


Dans l’un et l’autre cas, aucun avis à la défenderesse ne sera nécessaire;  


[19] DÉCLARE que la disposition par la demanderesse des réservoirs 


conformément au paragraphe précédent et à la pièce P-23 se fera sans 


préjudice à son droit de recevoir, ou de conserver, selon le cas, la totalité du 


montant qui lui est accordé en capital, intérêts et frais aux termes du présent 


jugement; 


[20] ORDONNE l’exécution provisoire nonobstant appel; 


[21] LE TOUT avec dépens, incluant les frais d’expertise. 


Jugement du 22 avril 2014  


[10] REJETTE la requête en rétractation de jugement, au stade de la 


réception, avec dépens. 


[2] Pour les motifs de la juge St-Pierre, auxquels souscrivent les juges Dufresne et 


Savard, LA COUR : 


[3] REJETTE les appels, avec dépens. 


 


  


 JACQUES DUFRESNE, J.C.A. 
  


  


 MARIE ST-PIERRE, J.C.A. 


  
  


 MANON SAVARD, J.C.A. 


 


Me YASMINE C. DAOUD 
MORIN DAOUD 


Pour l’appelante 


 
Me FRANÇOIS GIROUX 


McCARTHY TÉTRAULT s.e.n.c.r.l., s.r.l. 


Pour l’intimée 
 


Date d’audience : le 3 octobre 2014 
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MOTIFS DE LA JUGE ST-PIERRE 


 


 


[4] L'appelante (« Enerstat ») se pourvoit contre deux jugements rendus 


respectivement les 7 et 22 avril 2014 par l’honorable Gaétan Dumas, de la Cour 


supérieure, district de Saint-François. 


[5] Le 7 avril 2014, le juge Dumas rejette une troisième demande de remise d'un 


procès de longue durée que présente Enerstat ainsi que sa demande d’être relevée du 


défaut de comparaître à la suite du retrait autorisé de ses procureurs. Cela fait, il entend 
l'affaire qui procède par défaut, accueille la requête introductive d’instance de l’intimée 


(« Siemens »), condamne Enerstat à payer à Siemens la somme de 1 104 292,90 $, 


avec intérêts au taux légal et l’indemnité additionnelle depuis le 4 août 2008 et ordonne 
l’exécution provisoire du jugement nonobstant appel1. 


[6] Le 22 avril 2014, le juge Dumas entend et rejette une requête en rétractation de 


jugement que présente Enerstat à l’encontre de son jugement du 7 avril 20142. 


[7] Enerstat soutient que la Cour doit intervenir à l'égard du jugement du 7 avril 


2014, car le juge aurait erré en refusant sa demande de remise, en omettant de la 


relever de son défaut de comparaître, en concluant que les biens vendus ne pouvaient 
servir à l'usage auquel ils étaient destinés, en accordant à Siemens des dommages au 


montant de 1 104 292,90 $ et, finalement, en ordonnant l'exécution provisoire du 


jugement rendu nonobstant appel. 


[8] Elle propose qu'une intervention s'impose également à l'égard du jugement du 


22 avril 2014 puisque le juge aurait erré en rejetant, au stade de la réception, sa 


requête en rétractation de jugement et en concluant à une conduite dilatoire d'autant 
plus qu'il y a lieu de s'interroger, à son avis, sur l'impartialité de ce dernier ou de 


conclure, à tout le moins, à une apparence de partialité. 


[9] Je ne suis pas d'accord.  


[10] Aucune intervention de la Cour ne s'impose.  


[11] En bref, quatre raisons me conduisent à cette conclusion. 


[12] Premièrement, les décisions du juge Dumas qui relèvent de la gestion d'instance 
donnent lieu à déférence. Dans les circonstances toutes spéciales de la présente 


                                                 
1
  Siemens Canada ltée c. Groupe Enerstat inc., 2014 QCCS 1601. 


2
  Siemens Canada ltée c. Groupe Enerstat inc., 2014 QCCS 3806. 
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affaire, comme on le verra plus loin, Enerstat ne réussit pas à me convaincre que le 


juge Dumas a abusé de sa discrétion ou qu'il ne l'a pas exercée judiciairement. 


[13] Deuxièmement, à la suite d'une entente intervenue entre les parties quant à 
l'absence de mesures d'exécution du jugement à l'initiative de Siemens jusqu'à l'arrêt 


de la Cour en contrepartie d'un engagement d'Enerstat « à ne pas prendre de mesures 


pour aliéner, transférer ou grever de quelque façon tous ses biens, à l’exception des 
biens que l’appelante fabrique et qu’elle conserve le droit de vendre dans le cours 


normal des affaires », entente dont il a été donné acte par jugement d'un juge unique de 


la Cour le 18 juin 20143, le moyen d'appel portant sur la conclusion d'exécution 
provisoire est théorique. 


[14] Troisièmement, tenant compte des conclusions recherchées par Siemens telles 


qu'énoncées à ses procédures écrites au dossier et de la preuve administrée devant lui, 
le juge Dumas a eu raison d'accueillir l'action, de condamner Enerstat à payer le 


montant réclamé et de prévoir au dispositif du jugement entrepris les conclusions 


énoncées aux paragraphes 14 à 19. 


[15] Quatrièmement, bien que coiffée du titre de « requête en rétractation de 


jugement », la procédure d'Enerstat qui a donné lieu au jugement du 22 avril 2014 


n'était rien de plus qu'un appel déguisé. Dans un tel contexte, l'argument du manque 
d'impartialité ou d'une apparence de partialité du juge ne saurait tenir la route. 


[16] Conséquemment, il y a lieu de rejeter les appels, avec dépens. 


[17] Je m'explique. 


LES FAITS 


La relation contractuelle 


[18] Enerstat œuvre dans le domaine du développement et de la fabrication de 
systèmes de contrôle climatique environnementaux contribuant à la réduction des 


émissions de gaz à effet de serre. Stéphane Bilodeau (« Bilodeau ») en est le 


représentant et le seul actionnaire. 


[19] Siemens œuvre dans le domaine de la vente, de l'installation et de l’entretien 


d’équipement électrique et électronique. 


[20] Siemens réalise deux projets écoénergétiques, l'un au Collège Rosemont et 
l'autre au Cégep de Rimouski. 


                                                 
3
  2014 QCCA 1442. 
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[21] Au printemps 2006, à titre de composante du projet au Collège Rosemont, 


Siemens achète d'Enerstat un premier réservoir Novanergy. 


[22] En avril 2007, elle en achète un second destiné au projet du Cégep de Rimouski. 


[23] Siemens est insatisfaite du rendement de l'un et de l'autre. Selon elle, ni l'un ni 


l'autre n'offrent la puissance de déstockage nominale requise, énoncée spécifiquement 


dans chacun des contrats, et aucun ne peut servir à l'usage auquel il est destiné. De 
fait, aucun n'est utilisé. 


[24] Malgré les interventions, les dires et les promesses de Bilodeau, Enerstat est 


incapable de rectifier la situation. 


[25] Le 4 août 2008, Siemens intente donc son recours réclamant 1,5 million de 


dollars en dommage (montant à parfaire) à Enerstat. 


Le déroulement de l'instance en Cour supérieure 


[26] Les faits saillants du 4 août 2008 au 6 avril 2014, soit le contexte dans lequel 


s'inscrit le jugement entrepris du 7 avril 2014, se résument à ceci. 


[27] La requête introductive d'instance de Siemens est déposée le 4 avril 2008 et la 
défense d'Enerstat le 2 avril 2009, près d'une année plus tard. 


[28] Le 15 décembre 2009, Siemens inscrit la cause pour enquête et audition après 


avoir déposé sa déclaration de dossier complet (art. 274.1 C.p.c.). 


[29] En principe, Enerstat doit déposer la sienne dans les 30 jours (art. 274.2 C.p.c.), 


mais elle ne le fait pas. 


[30] À trois reprises, Enerstat sollicite et obtient une extension du délai pour ce faire : 


● Le 6 janvier 2010, elle allègue que son expert, M. Bujold, ne sera pas en 


mesure d’achever son rapport pour la date prévue et demande une première 


extension au 15 février 2010. Le 11 février 2010, le délai est étendu au 
1er mars 2010. 


● Le 26 février 2010, elle demande une deuxième extension de délai, alléguant 


que M. Bujold n’a pu achever son rapport, et qu’elle a dû faire appel à un 
nouvel expert (M. Gosselin) en début janvier. Cette demande est accordée. 


● Le 8 avril 2010, elle en demande une troisième, pour permettre cette fois à 


l’expert M. Gosselin d’achever son rapport relativement au Collège de 
Rosemont. 
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[31] Finalement, le 27 avril 2010, Enerstat amende sa défense et dépose sa 


déclaration de dossier complet (art. 274.2 C.p.c.) au dossier de la cour. 


[32] Le procès est fixé au 9 janvier 2012 pour une durée de sept jours. 


[33] D'avril 2008 à novembre 2011, les avocats Caza Gagnon représentent Enerstat.  


[34] Le 28 novembre 2011, Enerstat dépose un avis en révocation du mandat de ses 


procureurs, daté du 11 novembre, et sans s'en constituer de nouveaux. 


[35] Alléguant craindre qu’il s’agisse d’une manœuvre dilatoire d'Enerstat dans le seul 


but d'obtenir le report du procès fixé au 9 janvier 2012, Siemens dépose une requête 


pour en contester la recevabilité. 


[36] Cette requête en opposition est rejetée sans frais par jugement du juge Yves 


Tardif le 12 décembre 2011, mais après qu'il se fut dit surpris de l'incapacité alléguée 


de préparer le procès en temps voulu (quoiqu'il n'ait pas à décider d'une demande de 
remise) et qu'il eut rappelé à Enerstat et à Bilodeau l’importance d’être prêts à procéder 


à la date prévue du procès, tout en les prévenant des conséquences de ne pas l'être. 


[37] Siemens inscrit sa cause pour enquête et audition par défaut de comparaître, car 
Enerstat ne s'est toujours pas constituée de nouveaux procureurs. 


[38] Par requête du 20 décembre 2011, Enerstat demande à être relevée de son 


défaut. À cette requête, elle allègue que la révocation du mandat de Caza Gagnon 
résulte d'une mésentente entre eux portant sur la gestion du litige et que, malgré les 


efforts déployés auprès de plusieurs bureaux d’avocats, la tâche d’en trouver un 


disposé à la représenter sans condition s'est avérée impossible. Enerstat écrit, aux 
paragraphes 28, 30 et 31, ce qui suit : 


28. Aucun des avocats et cabinets consultés ne voulait et/ou ne pouvait assurer 


une représentation de la défenderesse dans la situation d'une audition aussi 


rapprochée ou bien s'ils démontraient une ouverture, elle était conditionnelle 


à des versements provisionnels que la défenderesse ne pouvait rencontrer; 


30. Finalement, le représentant de la défenderesse a rencontré, le 9 décembre 


dernier (2011), les avocats du cabinet Bélanger Massicotte, avocats & 


fiscalistes inc. avec qui le lien de confiance fût établi; 


31. Cependant, Me Benoit Massicotte a signifié au représentant de la 


défenderesse ne pouvoir prendre le dossier que si une remise de l'audition 


était accordée; 
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[39] Le 22 décembre 2011, le juge Martin Bureau accueille cette requête. 


[40] Le procès est alors remis au 10 juin 2013, pour une durée de huit jours, et 


Bélanger Massicotte comparaît au dossier pour Enerstat. 


[41] Le 20 février 2013, le cabinet Monty Coulombe se substitue à celui de Bélanger 


Massicotte. Siemens s'oppose à cette substitution. Enerstat présente alors une requête 


en autorisation de substitution de procureur. À la suite de discussions entre procureurs 
voulant que la substitution n'ait pas pour objet de préparer le terrain en vue d'une 


seconde demande de remise du procès, Siemens consent à la substitution. 


[42] Malgré ce qui précède, Enerstat dépose le 13 mai 2013 une requête pour obtenir 
une seconde remise du procès. Elle y allègue, cette fois, l'absolue nécessité de 


produire une expertise additionnelle, notamment en ces termes : 


43.- En effet, cette analyse minutieuse du dossier a révélé que nouvelle 


expertise est absolument nécessaire, tel que ci-après exposé: 


56.- Il appert effectivement à la défenderesse et aux procureurs soussignés 


que cette nouvelle expertise serait vitale pour la défense de la 


défenderesse; 


[Reproduit tel quel, mais je souligne.] 


[43] Cette requête est accueillie et les délais de production d'une telle expertise sont 
fixés. 


[44] Le 14 juin 2013, le juge Martin Bureau, alors juge coordonnateur de la Cour 


supérieure pour les districts de Saint-François, Bedford et Mégantic, écrit notamment ce 
qui suit aux avocats des parties : 


Je donne suite à notre conférence téléphonique du 13 juin ainsi qu'à la 


communication ultérieure que nous avons eue et confirme que le procès dans le 


dossier mentionné en titre et qui devait se tenir à compter du 10 juin dernier, se 


tiendra plutôt du 7 au 17 avril 2014. 


Je tiens pour acquis que le nouvel échéancier convenu entre les parties entre 


autres, en raison de la nécessité pour la défenderesse d'obtenir des expertises, 


sera respecté en toutes lettres […]. 


[45] Coup de théâtre : malgré son « absolue nécessité », aucune nouvelle expertise 
n'est déposée et, le 6 mars 2014, soit un mois seulement avant le début du procès, les 


avocats Monty Coulombe déposent une requête pour cesser d’occuper, appuyée de la 


déclaration sous serment de Me Martin Brunet, y alléguant notamment que : 
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3. La cause a été fixée pour enquête et audition à compter du 7 avril 2014 


suite à une requête de la défenderesse en vue d’obtenir une remise et pour 


permission de produire une expertise additionnelle après l’émission du 


certificat d’état de cause, laquelle a été accueillie par l’honorable juge Martin 


Bruneau en date du 21 mai 2013; 


4. Au cours des dernières semaines, le procureur responsable du dossier a 


tenté à plusieurs reprises d’obtenir la collaboration du représentant de la 


défenderesse, Monsieur Stéphane Bilodeau afin de préparer le dossier pour 


l’audition débutant le 7 avril 2014; 


5. Malgré les tentatives du procureur, la défenderesse et son représentant, 


Stéphane Bilodeau, n’ont pas offert la collaboration nécessaire à la 


préparation du dossier; 


6. Il est clair que la défenderesse et son représentant n’entendent pas 


collaborer avec l’avocat responsable du dossier ni avec tout autre avocat de 


la requérante; 


7. Par conséquent, il est impossible pour Me Martin Brunet, et tout autre 


avocat de son cabinet, de représenter valablement la défenderesse en tout 


respect des obligations déontologiques auxquelles ils sont assujettis; 


[46] Le 10 mars 2014, le juge Dumas accueille la requête pour cesser d'occuper des 


avocats Monty Coulombe et, le même jour, Siemens met Enerstat en demeure de se 


constituer un nouveau procureur. 


[47] Enerstat ne se constitue pas de nouveaux procureurs en temps voulu. 


[48] Ainsi, le 21 mars 2014, Siemens inscrit l'affaire pour jugement par défaut à la 


date prévue pour la tenue du procès, soit le 7 avril 2014. 


[49] Le même jour, alors représentée par les avocats Bernard et Brassard, Enerstat 


dépose une requête en rétractation du jugement rendu le 10 mars 2014 par le juge 


Dumas (portant sur la requête des avocats Monty Coulombe pour cesser d’occuper), 
mais elle ne fait pas appel de ce jugement et n'obtient pas l'accord des avocats Bernard 


et Brassard de la représenter au dossier à d'autres fins (notamment lors du procès à 


venir). 


[50] Dans sa requête en rétractation, au sujet de sa réception (le rescindant), 


Enerstat soutient l'irrégularité de la signification de la requête pour cesser d’occuper et 


l'absence de connaissance de son existence jusqu'au jour de l'audition (le 10 mars 
2014) alors que, pour la première fois, son représentant, Bilodeau, aurait mis la main 


sur une copie de celle-ci. Quant au fond (le rescisoire), elle invite la cour à rétracter le 


jugement du 10 mars 2014 puisqu'il est inexact qu'elle ait refusé de collaborer avec les 
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avocats Monty Coulombe et puisque le fait qu'elle ne paie pas leurs honoraires 


professionnels ne constitue pas, à son avis, un motif valable pour cesser d'occuper. 


Enfin, elle affirme que l'obligation de se constituer un nouveau procureur, le cas 
échéant, entraînera vraisemblablement une troisième remise du procès. 


[51] Les contre-interrogatoires de Bilodeau réalisés par le procureur de Siemens et 


par Me Martin Brunet du cabinet Monty Coulombe révèlent notamment : 


● Qu'Enerstat n'a plus d'employés et que Bilodeau en est le seul dirigeant; 


● Qu'Enerstat est défenderesse dans d'autres procédures judicaires, dont une 


où la firme d'experts qui a préparé et signé l'une des expertises déposées lui 
réclame la somme de 300 000 $; 


● Que malgré la requête pour autorisation de produire une nouvelle expertise 


dite « vitale », Bilodeau a choisi de ne pas y procéder; 


● Que Bilodeau soutient être prêt pour le procès, sans une telle expertise, pour 


autant qu'il trouve un cabinet d'avocats prêt à représenter Enerstat; 


● Que Bilodeau a reçu la mise en demeure de se constituer de nouveaux 
procureurs le 10 mars 2014; 


● Que Bilodeau a reçu par courriel le 6 mars 2010 une copie de la requête pour 


cesser d'occuper et qu'il a perçu le tout comme « une forme d'ultimatum »; 


● Que Bilodeau a reçu d'autres requêtes du cabinet Monty Coulombe pour 


cesser d'occuper dans les semaines précédentes et qu'il en comprend le 


sens et les effets; 


● Que Enerstat est redevable au cabinet Monty Coulombe d'une somme 


d'environ 49 000$ pour honoraires professionnels; 


● Que Bilodeau n'a jamais informé les avocats du cabinet Monty Coulombe du 
litige en cours entre Enerstat et la firme de l'expert signataire de l'un des 


rapports d'expertises au dossier; 


● Que ni Enerstat ni Bilodeau n'ont offert ou n'étaient en position d'offrir plus 
de 5 000 $ quant aux honoraires professionnels déjà encourus (facturés ou 


faisant partie des travaux en cours déjà réalisés – pour un total de 49 000 $) 


ou quelque autre somme quant aux services à venir pour le procès. 
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[52] Le 24 mars 2014, le juge Dumas rejette la requête en rétractation au stade de la 


réception4. Après avoir dressé le résumé de l’historique procédural du dossier, il écrit : 


[15] Suite la requête présentée par Monty Coulombe s.e.n.c. le 10 mai 2013, 


le procès fixé au 10 juin 2013, a été remis et le procès a été à nouveau fixé.  Peu 


de temps avant le procès, les procureurs de la défenderesse, présentent une 


requête pour cesser d’occuper qui a été accordée par le soussigné. 


[16] Dans sa requête en rétraction de jugement, la défenderesse plaide ne 


pas avoir reçu signification de la requête de façon légale.  Non seulement elle 


plaide que la signification est illégale, mais plaide également qu’elle n’a pas eu 


connaissance de la requête avant que jugement soit rendu. 


[17] Le tribunal a entendu monsieur Stéphane Bilodeau, qui a signé l’affidavit 


au soutien de la requête en rétractation de jugement.  Le tribunal n’accorde 


aucune espèce de crédibilité à monsieur Bilodeau, qui a déclaré sous serment, 


ne pas avoir su qu’une requête pour cesser d’occuper a été signifiée avant que 


celle-ci soit entendue.  Or, en contre-interrogatoire, il admet avoir reçu un courriel 


de son procureur qui lui a fait parvenir le courriel DR-1 dans lequel il indique : 


«Voici une copie de la requête pour cesser d’occuper qui a été signifiée à votre 


place d’affaires ce jour», et joint la requête pour cesser d’occuper. 


[18] L’affiant sait parfaitement ce dont il s’agit, il sait ce qu’est une requête 


pour cesser d’occuper. Il sait également que si une requête pour cesser 


d’occuper est accueillie, en principe, il y a remise du procès. 


[19] Le tribunal a plutôt l’impression, que la défenderesse a été désappointée 


de voir que la mise en demeure de se constituer un nouveau procureur a été 


signifiée la journée même, et que la remise des procès que la défenderesse 


obtient normalement, n’a pas été obtenue ce coup-ci.  


[20] Le tribunal rejette la requête au stade de la réception, parce que la 


signification est valable en vertu de l’article 138 C.p.c.  La place d’affaires de la 


défenderesse était fermée, l’huissier après avoir fait une tentative de signification 


a consigné à son procès-verbal qu’il ne lui était pas possible de signifier et a 


signifié sous l’huis de la porte. 


[21] De toute façon, même si la signification n’avait pas été valable, la 


défenderesse était au courant et le tribunal aurait de toute façon accueilli la 


requête pour cesser d’occuper de Monty Coulombe s.e.n.c., il y a deux semaines 


si la défenderesse s’y était opposée. Le tribunal l’aurait également accueillie 


aujourd’hui, puisque les parties se sont entendues sur le fait qu’elles étaient 
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prêtes, à procéder sur le fond de la requête pour cesser d’occuper, si la 


rétractation était reçue. 


[22] Je ne reçois pas la rétractation, mais même si je l’avais reçue, la requête 


pour cesser d’occuper aurait été accueillie. 


[23] Bien sûr, la défenderesse est en droit de présenter une défense pleine et 


entière.  Par contre, lorsqu’on fait affaire avec un avocat, on signe un contrat 


judiciaire. S’il s’agissait de la première fois, que le dossier revenait devant le 


tribunal pour une remise, peut-être aurions-nous pu donner raison à la 


défenderesse. 


[24] Mais c’est la troisième fois qu’un procès est fixé pour dix jours. Les 


ressources judiciaires sont limitées. Et en l’espèce, c’est toujours à la veille du 


procès qu’on demande des remises.  En conséquence, la défenderesse n’a pas 


respecté son contrat judiciaire.  En plus, la défenderesse ne paie pas ses 


procureurs, il y a pour 7 500 $ de factures impayées.  La défenderesse sait qu’il 


y a pour 42 000 $ de travaux en cours et la défenderesse voudrait que Monty 


Coulombe s.e.n.c. prépare un dossier et le plaide sans être payée. 


[25] Non seulement sans être payée, mais sans avoir les instruments pour 


bien représenter la défenderesse, puisque la défenderesse ne collabore 


absolument pas avec ses procureurs. 


[26] La première chose à faire lorsque l’on collabore, serait d’aviser son 


procureur qu’il y a mésentente avec l’expert qui pourrait peut-être aider à faire 


gagner le procès. 


[27] Dans le présent dossier, on a engagé un expert pour une raison que le 


tribunal ne connaît pas, mais on sait que la défenderesse est en difficulté 


financière, il y a mésentente entre la défenderesse et son expert. 


[28] Alors même si Monty Coulombe s.e.n.c. était demeuré au dossier, le 


tribunal voit mal comment les procureurs auraient pu faire pour présenter une 


défense valable pour  la défenderesse. Il ne s’agit pas d’un cas, où les 


procureurs arrivent à la dernière minute et par stratégie, tentent de cesser 


d’occuper pour obtenir une remise. 


[29] Par contre, le tribunal croit que la défenderesse agit de cette façon, pour 


ne pas se présenter devant le tribunal et ne pas faire face à l’action intentée 


contre elle. 


[30] POUR CES MOTIFS LE TRIBUNAL : 


[31] REJETTE la requête en rétractation de jugement, avec dépens; 
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[32] LA REQUÊTE pour cesser d’occuper a déjà été accueillie; 


[33] La mise en demeure pour se constituer un nouveau procureur, a 


valablement été signifiée, en conséquence, le procès fixé le 7 avril 2014 aura 


lieu. 


[53] Ainsi, dès le 24 mars 2014, Enerstat est prévenue du fait que le procès aura lieu 


à la date fixée, soit le 7 avril 2014. 


[54] Elle ne fait pas appel de ce jugement du 24 mars 2014. 


[55] Le matin du 7 avril 2014, au début de l'audience, Enerstat présente deux 


requêtes signées par le cabinet Morin Daoud Avocats : une requête en vue d’obtenir 
une remise et une requête pour être relevée du défaut de comparaître. 


[56] Dans la requête pour remise, Enerstat réitère que la signification de la requête 


de Monty Coulombe pour cesser d’occuper est illégale et affirme avoir trouvé des 
avocats prêts à accepter de la représenter, mais à la condition que le procès soit remis. 


Elle cherche ainsi à obtenir que des dates pour la tenue de ce procès de longue durée 


soient fixées pour une quatrième fois. 


[57] Le juge Dumas rejette les deux requêtes et il entend l'affaire par défaut. 


[58] La preuve administrée ou déjà au dossier se compose de ce qui suit : 


● Les dépositions ou extraits de dépositions au préalable suivants : 


○ Déposition d'Ali Ghorbali le 28 novembre 2008; 


○ Déposition de Christian Léger du 23 janvier 2009; 


○ Extrait de la déposition de Bilodeau du 30 septembre 2009; 


● Le témoignage livré de vive voix, le 7 avril 2014, par Ali Ghorbali; 


● Les déclarations sous serment souscrits par les témoins ordinaires Pierre 


Guilbeault, Ali Ghorbali, Christian Léger, David Allen, Patrick Gravel et par les 
témoins experts (reconnus tels par le juge et autorisés à témoigner en cette 


qualité) Paul Ravary et Laurent Groux; 


● Les pièces P-1 à P-24 inclusivement de même que les factures des deux 
témoins experts. 


[59] Aux termes de cette preuve, le juge Dumas rend le jugement dont les 


conclusions sont ainsi rédigées5 : 
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POUR CES MOTIFS : 


[12] ACCUEILLE la requête introductive d’instance; 


[13] CONDAMNE la défenderesse, Groupe Énerstat Inc., à payer à la 


demanderesse, Siemens Canada Limitée, la somme de 1 104 292.90$, avec 


intérêts au taux légal  et l’indemnité additionnelle depuis le 4 août 2008; 


[14] ANNULE les contrats de vente des réservoirs intervenus entre la 


demanderesse et la défenderesse; 


[15] DÉCLARE l’offre de la demanderesse à la défenderesse de reprendre les 


réservoirs vendus valide et suffisante; 


[16] AUTORISE la défenderesse à récupérer le réservoir thermique : 


i) entreposé à Rimouski, sur préavis écrit de 15 jours suite au paiement complet 


par la défenderesse des sommes dues à la demanderesse en capital, intérêts et 


frais aux termes du présent jugement et; ii) se trouvant présentement au Collège 


de Rosemont, sur préavis écrit de 45 jours (durant lequel le réservoir thermique 


sera démantelé conformément à la soumission de la firme Centco datée 


du 14 mars 2014, pièce P-23 en liasse) suite au paiement complet par la 


Défenderesse des sommes dues à la demanderesse en capital, intérêts et frais 


aux termes du présent jugement; 


[17] PREND ACTE de l'engagement de la demanderesse de remettre à la 


défenderesse au moment de la récupération des réservoirs conformément au 


présent jugement, le cas échéant, la somme de 24 450$, représentant le 


montant accordé par jugement à la demanderesse pour disposer des deux 


réservoirs advenant que la défenderesse ne les récupère pas elle-même; 


[18] AUTORISE la demanderesse à disposer à son entière discrétion des 


deux réservoirs de Rimouski et de Rosemont advenant : i) le défaut de la 


défenderesse de payer la totalité des sommes dues en capital, intérêts et frais 


aux termes du présent jugement dans les 60 jours du présent jugement; ii) tout 


autre défaut aux termes du présent jugement, dès la survenance de ce défaut. 


Dans l’un et l’autre cas, aucun avis à la défenderesse ne sera nécessaire; 


[19] DÉCLARE que la disposition par la demanderesse des réservoirs 


conformément au paragraphe précédent et à la pièce P-23 se fera sans 


préjudice à son droit de recevoir, ou de conserver, selon le cas, la totalité du 


montant qui lui est accordé en capital, intérêts et frais aux termes du présent 


jugement; 


[20] ORDONNE l’exécution provisoire nonobstant appel; 
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[21] LE TOUT avec dépens, incluant les frais d’expertise. 


[60] Le 16 avril 2014, l’appelante dépose une requête en rétractation de ce jugement 


rendu le 7 avril, laquelle est rejetée le 22 avril 2014. 


Le déroulement de l'instance d'appel 


[61] Le 1er mai 2014, Enerstat inscrit en appel le jugement du 7 avril 2014 (dossier 


500-09-024408-148). Alors, elle n'y propose que trois moyens d'appel : 


● le juge a erré en ordonnant l’exécution provisoire nonobstant appel sans 


motifs pour ce faire; 


● le juge a erré en accueillant la requête introductive d’instance sans tenir 
compte de la défense amendée, des pièces et des expertises déposées (par 


Enerstat) au dossier; 


● le juge a erré en condamnant à des dommages alors qu’à la lecture du 
jugement, il n’existe aucun dommage subi. 


[62] Le même jour, elle inscrit en appel le jugement du 22 avril 2014 (dossier 


500-09-024409-1466) mettant de l'avant, quant à ce jugement, les erreurs de droit que 
voici : 


● Rejeter la requête au stade de la réception alors que les critères applicables 


à ce stade sont satisfaits; 


● Indiquer que la rétractation de jugement n’est pas le bon moyen procédural; 


● Refuser de se récuser; 


● Compromettre le droit à une défense pleine et entière; 


● Conclure à une négligence ou à une intention de se soustraire au 


déroulement normal de la justice; 


● Refuser d’entendre Bilodeau; et 


● Retenir que la requête n'est, en fait, qu'un appel déguisé d'un précédent 


jugement. 


[63] Toujours à cette même date, Enerstat dépose une requête en suspension de 
l'ordonnance d'exécution provisoire du jugement du 7 avril 2014 ainsi qu'une requête 


pour permission d’appeler des jugements interlocutoires rendus en début d’audience 
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le 7 avril 2014 (jugement rejetant une demande de remise et jugement rejetant une 


demande d’être relevé du défaut de comparaître). Ces requêtes sont présentées devant 


le juge Gascon, alors de la Cour, les 8 et 9 mai 2014. 


[64] Le 8 mai 2014, le juge Gascon rejette la requête pour permission d’appeler en 


ces termes : 


[1] L’appelante présente une requête pour permission d’appeler de deux 


jugements interlocutoires rendus séance tenante par la Cour supérieure du 


district de Saint-François (l’honorable Gaétan Dumas) le 7 avril 2014. Le premier 


rejette sa requête pour obtenir une remise. Le second rejette sa requête pour 


être relevée du défaut de comparaître. L’appelante soutient qu’il s’agit de 


jugements interlocutoires assujettis aux conditions du premier alinéa de l’article 


29 C.p.c.  


[2] La particularité du contexte tient à ceci. Les deux requêtes sont 


présentées le matin de l’audience fixée pour procéder au procès sur le fond dans 


ce dossier, et ce, pour une durée de dix jours. D’ailleurs, à la suite du rejet des 


deux requêtes, l’affaire a procédé par défaut et le jugement sur le fond, soit le 


jugement final, a été rendu le même jour, le 7 avril 2014. L’appelante a de fait 


maintenant inscrit en appel de plein droit de ce jugement final, vu les enjeux 


monétaires qu’il comporte. 


[3] Je suis d’avis que les jugements sont visés par le deuxième alinéa de 


l’article 29 C.p.c., et non par le premier. Selon moi, ces jugements interlocutoires 


ont été rendus au cours de l’instruction. Dans son ouvrage connu sur les 


requêtes devant le juge unique de la Cour, le juge André Rochon écrit ceci sur ce 


sujet précis, aux pages 62 et 63 : 


L’instruction débute à la date fixée pour enquête et audition, au moment où le 


juge du fond commence à siéger. Elle se termine une fois l’enquête et l’audition 


closes et la cause mise en délibéré. 


[4] Les jugements qu’il cite appuient son propos. Il en ressort qu’une fois les 


parties convoquées à l’enquête et audition sur le fond, l’instruction débute dès 


que le juge saisi commence à siéger. C’est ce qui s’est produit en l’espèce.  


[5] Les jugements interlocutoires dont l’appelante demande la permission 


d’appeler ne sont donc pas assujettis à une telle permission. Ils ne peuvent être 


mis en question que sur appel du jugement final qui, en l’espèce, est même déjà 


rendu et peut faire l’objet d’un appel de plein droit. La logique de cette règle 


prend d’ailleurs tout son sens ici. Il serait assez incongru d’accorder une 


permission d’appeler de jugements interlocutoires alors que le jugement final est 


prononcé et que l’appelante a du reste déposé son inscription en appel. 
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[6] La requête pour permission d’appeler de l’appelante est donc mal fondée. 


Le cas échéant, elle pourra soulever dans le cadre de son appel du jugement 


final les griefs qu’elle veut faire valoir à l’encontre de ces jugements 


interlocutoires. Il est vrai que l’inscription en appel qu’elle a déposée à ce jour 


n’en fait pas mention. Il lui appartiendra de faire les démarches pour régulariser 


la situation en amendant son inscription si elle l’estime requis.7 


[Référence omise, je souligne.] 


[65] Quant à la requête pour suspendre l'exécution provisoire ordonnée, le juge 


Gascon écrit ce qui suit dans un jugement rendu le lendemain (le 9 mai 2008) : 


[1] Après discussion avec les avocats, et tenant compte de ce qui suit : 


a) l’existence d’un dossier d’appel connexe où l’appelante porte en appel 


le jugement du juge du 22 avril 2014 qui rejette la requête en 


rétractation du jugement du 7 avril 2014 faisant l’objet de ce pourvoi; 


b) l’intention annoncée de l’appelante de déposer une inscription en 


appel amendée dans le présent pourvoi à la suite du jugement 


du 8 mai 2014 qui rejette sa requête pour permission d’appeler; 


c) l’intention annoncée de l’intimée de présenter des requêtes en rejet 


d’appel dans les deux pourvois portés devant la Cour par l’appelante 


à la suite des jugements du juge des 7 et 22 avril 2014; et 


d) la possibilité de gérer dès maintenant les deux pourvois en vertu de 


l’article 508.2 C.p.c. afin qu’ils procèdent ensemble selon la voie 


accélérée, compte tenu que les enjeux s’apparentent en réalité à ceux 


d’appels sur des jugements interlocutoires (les parties reconnaissent 


devant moi qu’elles pourraient procéder par voie d’exposés avec des 


délais respectifs d’un mois pour mettre les pourvois en état 


rapidement). 


POUR CES MOTIFS, LE SOUSSIGNÉ : 


[2] REPORTE la requête de l’appelante pour suspendre l’exécution du 


jugement devant le soussigné, le 9 juin 2014, à 9 h 30, en la salle RC-18, étant 


entendu que : 


a) le cas échéant, l’appelante fera signifier sa requête pour amender son 


inscription en appel dans le présent pourvoi au plus tard le 30 mai 


2014 et la fera présentable devant le soussigné le jour prévu pour le 
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report de la requête actuelle, soit le 9 juin 2014, à 9 h 30, en salle 


RC-18; 


b) les parties seront invitées, le 9 juin 2014, à faire les représentations 


requises aux termes de l’article 508.2 C.p.c. sur les mesures à 


convenir pour que les deux pourvois procèdent ensemble selon la 


voie accélérée, sans mémoire, à la date la plus rapprochée; 


c) d’ici au 9 juin 2014, l’intimée s’engage à suspendre l’exécution 


provisoire du jugement du 7 avril 2014, sauf en ce qui concerne son 


droit d’interroger un représentant de l’appelante sous l’article 


543 C.p.c., ce à quoi l’appelante consent, étant entendu que 


l’appelante s’engage à ne pas prendre de mesures pour aliéner, 


transférer ou grever de quelque façon tous ses biens, dont la liste 


précise sera confirmée par échange de correspondance entre les 


avocats et versée au dossier lors de la séance du 9 juin prochain. Ces 


engagements sont pour l’instant valables jusqu’au 9 juin prochain; 


d) les parties feront les représentations requises, le cas échéant, 


le 9 juin 2014 sur toute question encore non résolue qui pourrait 


découler du paragraphe précédent ou de toute autre mesure 


pertinente à la suspension de l’exécution provisoire du jugement 


entrepris; 


e) le greffier de la Cour verra à ce que les deux dossiers d’appel 


pertinents à cette affaire, soit les dossiers 500-09-024408-148 et 


500-09-024409-146, soient apportés en salle d’audience le 9 juin 


2014 pour faciliter le traitement de la gestion de ces deux instances. 


[3] SANS FRAIS.8 


[66] L'affaire ne revient pas devant le juge Gascon bien que l’appelante dépose, 


le 2 juin 2014, une requête pour permission d’amender son inscription en appel du 
jugement rendu le 7 avril 2014. Cette requête est entendue par un autre juge de la Cour 


qui, le 18 juin 2014, accorde la permission d'amender recherchée et prend acte d'une 


entente intervenue entre les parties quant à la conclusion d'exécution provisoire malgré 
l'appel, en ces termes : 


[7] PREND ACTE de l’entente survenue entre les parties telle que libellée 


ainsi : 
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Les parties conviennent de reconduire l’engagement constaté au 


paragraphe 2(c) de la décision de l’honorable Juge Gascon du 9 mai 2014, avec 


les modifications suivantes (soulignées) : 


« d’ici à ce qu’une décision soit rendue suite à l’audition du 3 octobre 2014, 


l’intimée s’engage à suspendre l’exécution provisoire du jugement du 7 avril 


2014, sauf en ce qui concerne son droit d’interroger un représentant de 


l’appelante sous l’article 543 C.p.c. (y compris engagements et objections, le cas 


échéant), ce à quoi l’appelante consent, étant entendu que l’appelante s’engage 


à ne pas prendre de mesures pour aliéner, transférer ou grever de quelque façon 


tous ses biens, à l’exception des biens que l’appelante fabrique et qu’elle 


conserve le droit de vendre dans le cours normal des affaires;».9 


[Transcrit tel quel.] 


[67] Les erreurs qu'Enerstat reproche au juge quant au jugement rendu le 7 avril 


2014 se résument dorénavant à ceci : 


● Avoir rejeté la requête pour remise et la requête pour être relevée du défaut 
de comparaître; 


● Ne pas avoir déféré ces requêtes à un autre juge, n'étant pas impartial 


puisqu'il avait déjà statué, le 24 mars 2014, que le dossier allait procéder 
le 7 avril 2014 ; 


● Avoir enfreint la règle audi alteram partem; 


● Avoir accordé des conclusions qui n’étaient pas demandées dans la requête 
introductive d’instance, mais qui l'ont seulement été le jour de l’audition; 


● Avoir ordonné, sans motif, l’exécution provisoire nonobstant appel; 


● Avoir accueilli la requête introductive d’instance sans tenir compte de la 
défense et des pièces déposées au dossier; 


● Avoir condamné à des dommages alors qu'aucun dommage n'a été subi; 


● Avoir conclu qu'Enerstat avait engagé sa responsabilité pour un contrat 
qu’elle n’a pas signé; 


● Avoir conclu qu'Enerstat avait fait défaut de respecter ses obligations et 


qu'elle cherchait à ne pas faire face à l’action de Siemens. 
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LES JUGEMENTS ENTREPRIS 


Jugement du 7 avril 2014 


[68] Le juge Dumas rejette la requête pour remise et la requête pour être relevée du 
défaut de comparaître en ces termes : 


Alors, du dossier, il appert que, enfin, il y a plusieurs demandes de prolongation 


qui ont été faites par la défenderesse pour diverses raisons. Un jugement a été 


rendu, le vingt-sept (27) mars [en fait, le jugement est rendu le 24 mars, alors 


que la transcription des motifs livrés oralement porte la date du 27 mars], rejetant 


la demande de rétractation de jugement, entre autres parce que la défenderesse 


ne collaborait pas avec ses procureurs. Et c’est la raison pour laquelle une 


autorisation de cesser d’occuper a été donnée. 


Et contrairement, maître Pelletier, à ce vous affirmez, la demanderesse, à 


chaque fois qu’il y a eu changement de procureur, s’est opposée, a contesté, et 


le Tribunal a permis à la défenderesse de changer de procureur, a remis le 


procès. Ce serait la troisième fois qu’un procès de dix (10) jours est remis. 


Aujourd’hui, c’est le matin même, la dernière fois, c’était une (1) semaine avant 


ou quelques semaines avant. 


Alors, les motifs donnés dans le jugement du vingt-sept (27) mars [de la 


transcription portant cette date] s’appliquent toujours. Alors, la demande pour 


être relevé du défaut de comparaître est rejetée, frais à suivre; et la requête pour 


remise est rejetée, également frais à suivre. 


[J'ajoute le texte entre crochets et en italique.] 


[69] Ses motifs pour accueillir la réclamation et les conclusions prononcées sont ainsi 


rédigés : 


[1] LE TRIBUNAL, après avoir pris connaissance de la requête introductive 


d’instance de la demanderesse, Siemens Building Technologies, aujourd’hui 


Siemens Canada Limitée, (la « Requête »), la preuve et avoir délibéré; 


[2] CONSIDÉRANT la mise en demeure de se constituer un nouveau 


procureur; 


[3] CONSIDÉRANT l’absence de comparution de la défenderesse dans les 


délais; 


[4] CONSIDÉRANT l’inscription pour jugement par défaut; 


[5] CONSIDÉRANT les allégations de la requête; 
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[6] CONSIDÉRANT les affidavits produits de messieurs Ali Ghorbali, 


Christian Léger, Pierre Guilbault, David Allen, Paul Ravary, Patrick Gravel, 


Laurent Groux, à l’appui de la Requête; 


[7] CONSIDÉRANT les rapports d’expertise déposés au dossier par la firme 


Consultherm Inc., incluant les analyses chimiques réalisées par Benjel Chimistes 


Conseil Inc.; 


[8] CONSIDÉRANT les pièces produites au soutien de la requête; 


[9] CONSIDÉRANT le témoignage de M. Ali Ghorbali entendu lors de 


l’audience; 


[10] CONSIDÉRANT le défaut de la défenderesse, Groupe Énerstat Inc., de 


respecter ses obligations légales et contractuelles envers la demanderesse aux 


termes des contrats intervenus entre les parties; 


[11] CONSIDÉRANT les dommages subis par la demanderesse en raison des 


fautes de la défenderesse, à savoir : 


ROSEMONT 


DESCRIPTION 
MONTANT 


RÉCLAMÉ 


SANS TAXES 


Coût du réservoir thermique et frais 


associés à son installation 


299 058$ 259 993.91$ 


Coût pour l’élaboration de la mesure 34 736$ (consultants 


externes) 


30 198.65$ 


Ressources internes pour l’élaboration de 


la mesure et la mise en place 


2 706$ 2 352.53$ 


Frais de démantèlement 68 985$ + 


10 000$ (ingénieurs) + 


15 000$ (isolation de 


la tuyauterie et 


équilibrage du réseau 


modifié) 


60 000$ 


10 000$ 


15 000$ 


TOTAL 430 485$ 377 545.10$ 
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RIMOUSKI 


DESCRIPTION 
MONTANT 


RÉCLAMÉ 


SANS TAXES 


Coût du réservoir thermique et frais 


associés à son installation 


612 420$ pour le 


réservoir, matériel, 


équipement et main 


d’œuvre 


 


537 446.25$ 


Coût pour l’élaboration de la mesure 
67 717$ (consultants 


externes – Pellemon) 


59 426.94$ 


Ressources internes pour l’élaboration de 


la mesure et la mise en place 


32 929$ pour la main 


d’œuvre 


53 770$ pour le 


matériel et 


l’équipement 


28 897.76$ 


47 187.36$ 


Coûts nécessaires pour disposer du 


réservoir 
11 950$ 11 950$ 


Frais d’expertise pour le dossier du Collège 


de Rosemont et le Collège de Rimouski 
41 839.49$ 


41 839.49$ 


TOTAL 820 625.49$ 726 747.81$ 


GRAND TOTAL DES DOMMAGES 1 251 110.40$ 1 104 292.90$ 


POUR CES MOTIFS : 


[12] ACCUEILLE la requête introductive d’instance; 


[13] CONDAMNE la défenderesse, Groupe Énerstat Inc., à payer à la 


demanderesse, Siemens Canada Limitée, la somme de 1 104 292.90$, avec 


intérêts au taux légal  et l’indemnité additionnelle depuis le 4 août 2008;  


[14] ANNULE les contrats de vente des réservoirs intervenus entre la 


demanderesse et la défenderesse; 
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[15] DÉCLARE l’offre de la demanderesse à la défenderesse de reprendre les 


réservoirs vendus valide et suffisante; 


[16] AUTORISE la défenderesse à récupérer le réservoir thermique : i) 


entreposé à Rimouski, sur préavis écrit de 15 jours suite au paiement complet 


par la défenderesse des sommes dues à la demanderesse en capital, intérêts et 


frais aux termes du présent jugement et; ii) se trouvant présentement au Collège 


de Rosemont, sur préavis écrit de 45 jours (durant lequel le réservoir thermique 


sera démantelé conformément à la soumission de la firme Centco datée du 14 


mars 2014, pièce P-23 en liasse) suite au paiement complet par la Défenderesse 


des sommes dues à la demanderesse en capital, intérêts et frais aux termes du 


présent jugement;  


[17] PREND ACTE de l'engagement de la demanderesse de remettre à la 


défenderesse au moment de la récupération des réservoirs conformément au 


présent jugement, le cas échéant, la somme de 24 450$, représentant le 


montant accordé par jugement à la demanderesse pour disposer des deux 


réservoirs advenant que la défenderesse ne les récupère pas elle-même; 


[18] AUTORISE la demanderesse à disposer à son entière discrétion des 


deux réservoirs de Rimouski et de Rosemont advenant : i) le défaut de la 


défenderesse de payer la totalité des sommes dues en capital, intérêts et frais 


aux termes du présent jugement dans les 60 jours du présent jugement; ii) tout 


autre défaut aux termes du présent jugement, dès la survenance de ce défaut. 


Dans l’un et l’autre cas, aucun avis à la défenderesse ne sera nécessaire;  


[19] DÉCLARE que la disposition par la demanderesse des réservoirs 


conformément au paragraphe précédent et à la pièce P-23 se fera sans 


préjudice à son droit de recevoir, ou de conserver, selon le cas, la totalité du 


montant qui lui est accordé en capital, intérêts et frais aux termes du présent 


jugement; 


[20] ORDONNE l’exécution provisoire nonobstant appel; 


[21] LE TOUT avec dépens, incluant les frais d’expertise.10 


Jugement du 22 avril 2014 


[70] Le juge Dumas rejette la requête intitulée « Requête de la défenderesse en 


rétractation de jugement (Art. 482 C.p.c.) » pour les motifs que voici : 


[1] Le tribunal est saisi d’une requête de la défenderesse en rétractation d’un 


jugement rendu le 7 avril 2014. 
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  Siemens Canada ltée c. Groupe Enerstat inc., 2014 QCCS 1601. 
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[2] Ce jugement a été rendu par défaut suite à une requête présentée 


le 7 avril par laquelle la défenderesse demandait d’être relevée du défaut de 


comparaître. Cette requête était également accompagnée d’une requête pour 


remise du procès. 


[3] Lors du début de l’audition, le soussigné a expressément demandé au 


procureur de la défenderesse s’il entendait présenter les deux requêtes de façon 


conjointe pour éviter par exemple que le tribunal relève la défenderesse du 


défaut d’avoir comparu par procureur pour, par la suite, ne pas accorder la 


remise. 


[4] Le procureur de la défenderesse d’alors qui est du même bureau que 


Me Morin qui présente la défenderesse aujourd’hui, a déclaré que si le tribunal 


n’accordait pas la remise, il ne désirait pas comparaître au dossier et nous 


comprenons bien pourquoi. 


[5] Le tribunal avait déjà rendu jugement le 27 mars 201411 rejetant une 


requête en rétractation de jugement et le 7 avril a réitéré les motifs qu’il avait 


énoncés le 27 mars 201412. Les allégations des requêtes pour remise et pour 


être relevé du défaut s’apparentaient grandement à la requête qui avait été 


présentée le 27 mars 201413. 


[6] La présente requête en rétractation n’est pas une demande de 


rétractation, mais une demande de révision du jugement qui n’existe pas en 


vertu du Code de procédure civile. 


[7] Le soussigné s’est peut-être trompé, c’est possible, mais seule la Cour 


d'appel a compétence pour corriger cette erreur s’il y en a une.  


[8] La Cour supérieure étant fonctus officio ne peut pas réviser les motifs 


pour lesquels le jugement a été rendu. Même si la défenderesse n’est pas 


d’accord avec ces motifs, elle doit en appeler en non pas demander la 


rétractation de jugement. 


[9] Le tribunal souligne également que le soussigné avait rendu le jugement 


dont on demande la rétractation et a décidé d’entendre la requête en rétractation 


de jugement. Le soussigné a avisé être très à l’aise de l’entendre parce qu’il 


nous arrive fréquemment d’entendre des requêtes en rétractation de jugement 


sur des jugements que nous avons prononcés. S’il est exact qu’un jugement a 


                                                 
11


  En fait, le jugement est rendu oralement le 24 mars 2014. C'est la transcription des motifs livrés 
oralement qui porte la date du 27 mars 2014. 


12
  Il faudrait lire 24 mars 2014 (voir note précédente). 


13
  Il faudrait lire 24 mars 2014. 
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été obtenu par fraude ou pour toute autre cause jugée suffisante, le tribunal 


n’hésite jamais à rétracter un jugement qu’il a rendu14. 


QUESTIONS EN LITIGE ET ANALYSE 


Questions en litige 


[71] Depuis les moyens énoncés à ses inscriptions et inscriptions amendées en 


appel, Enerstat propose à son exposé écrit, et lors de l'audience, les sept questions en 
litige (quatre qui concernent le jugement rendu le 7 avril 2014 et trois relatives à celui du 


22 avril 2014) que voici : 


Questions – jugement du 7 avril 2014 


Première question :  Le juge a-t-il erré en droit lorsqu’il a refusé à l’appelante sa 


demande de remise et sa requête pour être relevée du défaut de plaider le jour 


de l’audition contrairement à la règle audi alteram partem? 


Deuxième question :  L’intimée a-t-elle fait la preuve des dommages qu’elle a 


subis? 


Troisième question :  Le juge de première instance a-t-il erré en droit lorsqu’il a 


ordonné l’exécution provisoire nonobstant appel du jugement et en jugeant des 


demandes ultra petita? 


Quatrième question :  Le bien pouvait-il servir à l’usage auquel il était destiné? 


Questions – jugement du 22 avril 2014 


Cinquième question : Le juge a-t-il erré en droit en rejetant la requête en 


rétractation au stade de la réception en vertu de l’article 482 C.p.c.? 


Sixième question : Le juge a-t-il été impartial? 


Septième question : L’appelante a-t-elle eu une conduite dilatoire? 


Analyse 


Première question : Le juge a-t-il erré en droit lorsqu’il a refusé à l’appelante sa demande de remise et sa 


requête pour être relevée du défaut de plaider le jour de l’audition contrairement à la règle audi alteram 


partem? 


[72] Je réponds par la négative à cette première question. 
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[73] Une décision portant sur une demande de remise relève de l'exercice du pouvoir 


de gestion d'instance15. 


[74] Une décision de relever ou non une partie d'un défaut relève, également, de 
l’exercice d'un pouvoir discrétionnaire du juge d’instance16. 


[75] En semblables matières, la déférence s'impose et les interventions sont limitées 


aux cas d'exercice abusif ou non judiciaire de la discrétion17. 


[76] C'est sans hésitation que j'affirme que nous ne sommes pas en présence d'un 


cas permettant l'intervention. 


[77] La situation factuelle au présent dossier n'est pas comparable à celles dont la 
Cour était saisie dans les affaires citées par Enerstat au soutien de sa proposition 


voulant que le juge ait erré18. 


[78] Ici, et avant même la première remise du procès de longue durée, le juge Tardif 
prévient Enerstat et Bilodeau de leur obligation de faire diligence. 


[79] Enerstat et Bilodeau savent depuis toujours que Siemens mène son dossier de 


sorte qu'une audition au fond ait lieu dès que possible, alors qu'elle a contesté, en cours 
de route, toutes les procédures susceptibles d'y faire obstacle. 


[80] Le 7 avril 2014, le juge Dumas est en présence d'une demande de remise 


d'Enerstat à qui deux remises de ce procès de longue durée ont déjà été accordées, 
malgré les vigoureuses contestations de la partie adverse. Il n'est que normal qu'il 


s'interroge sérieusement sur l'à-propos, dans le respect des droits de tous, d'une 


troisième remise. 


                                                 
15


  9034-3484 Québec inc. c. Montréal (Ville de),  2011 QCCA 368 (juge unique); Charles-Auguste 
Fortier inc. c. 6576567 Canada inc., 2011 QCCA 169 (juge unique). Voir aussi au sujet de l'exercice 


de la discrétion en présence d'une demande de remise : Meddah c. Brisebois, 2013 QCCA 1218; 
Simex international du Commerce inc. c. Western Grain Cleaning & Processing, 2007 QCCA 804. 


16
  Lévesque c. St-Élien, 2012 QCCA 1057; Liquid Nutrition inc. c. Virus 1334 inc., 2011 QCCA 1269; 


Garramone c. Basilière, 2012 QCCA 576; Montréal (Ville de) c. Péladeau, 2011 QCCA 689; Level 
Music Inc. c. Nyungura, 2006 QCCA 1252. 


17
  Gaboury c. Dion, 2014 QCCA 976 (juge unique); Meddah c. Brisebois, 2013 QCCA 1218; Brais c. 


Québec (Procureur général), 2013 QCCA 858; Corporate Assets Inc. c. 9214-6463, l.p., 2013 QCCA 
673; Garramone c. Basilière, 2012 QCCA 576; Pavages Chabot inc. c. Construction CAL inc., 2010 
QCCA 1774 (juge unique); Presto Construction inc. c. Chemor inc., 2009 QCCA 561; Celluland 


Canada inc. c. Rogers Wireless Inc., 2007 QCCA 449; Omni Capital inc. c. Labrosse, 2006 QCCA 
866; Level Music Inc. c. Nyungura, 2006 QCCA 1252; Maritime Insurance Company c. Transport 
Fafard inc., 2005 QCCA 1244; Amex Bank of Canada c. Aberback -Ptack , AZ-50272555 (C.A.), J.E. 


2004-2001 (C.A.). 
18


  Droit de la famille – 132959, 2013 QCCA 1844; Fabrikant c. Swamy, 2010 QCCA 330; Droit de la 
famille – 857, [1990] R.D.F. 473 (C.A.); Palardy c. Québec (Sous-ministre du Revenu), 2010 QCCA 


383. 
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[81] Or, à la suite des procédures présentées et des jugements rendus les 10 et 24 


mars 2014, dont il n'y avait pas appel, le juge Dumas peut certes conclure qu'une autre 


remise ne servira à rien, sauf à gagner du temps, et retenir qu'il ne doit pas permettre 
que le cours de la justice soit ainsi retardé inutilement au détriment des droits de 


Siemens qui a déjà subi les deux premières remises. Ces conclusions ne sauraient être 


qualifiées d'abusives, d'autant plus que le dossier révèle la situation litigieuse opposant 
Enerstat à la firme de l'un de ses experts (pour une somme de 300 000 $), le fait 


qu'Enerstat a renoncé à présenter l'expertise additionnelle dite « absolument 


nécessaire » qui avait justifié la remise précédente, le manque de collaboration 
d'Enerstat avec ses procureurs et son incapacité d'acquitter des honoraires 


professionnels. 


[82] Dans Droit de la famille – 13295919, la Cour constate que la demande de remise 
résulte de l'état de santé de madame, attestée par un certificat médical déposé au 


dossier, alors que la remise précédente a été accordée à la demande de monsieur. Elle 


écrit également : 


[7] Le juge de première instance a refusé la demande de remise en 


s'appuyant sur les motifs invoqués par l'avocate de l'intimé pour contester cette 


demande. Or, l'appelante soutient que cette avocate a induit le juge en erreur 


quant aux circonstances ayant entouré la demande de remise. 


[8] La lecture des notes sténographiques du 28 janvier 2013 vient soutenir 


cette prétention de l'appelante. […] 


[23] Il ressort de ce qui précède que les propos tenus par l'avocate de l'intimé 


au début de l'audience du 28 janvier 2013 ont induit en erreur le juge Journet, en 


l'amenant à voir dans la situation existant ce-jour-là une reprise du scénario 


connu les 18 et 22 juin 2012. 


[…] 


[26] En l'espèce, en raison de l'éclairage incomplet qu'on lui a fourni sur 


l'historique du dossier, la Cour est d'avis que le juge de première instance n'a pu 


exercer sa discrétion judiciairement et qu'il y a lieu, de façon exceptionnelle, 


d'intervenir. 


[Je souligne.] 


[83] Au présent dossier, il n'est pas question d'état de santé, le juge Dumas n'a pas 


été induit en erreur et toutes les remises antérieures résultent de demandes d'Enerstat. 
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[84] Le contexte de l'arrêt Fabrikant c. Swamy20 est unique, antérieur à la mise en 


œuvre des remèdes énoncés à l'article 54.1 et s. C.p.c. et il ne s'agit pas d'une situation 


de demande de remise. La Cour y affirme « qu'il ne peut être question d'infliger à une 
partie quelque sanction que ce soit sans d'abord lui donner l'occasion de s'expliquer »21. 


[85] Au présent dossier, aucune sanction n'a été infligée à Enerstat qui a eu, au 


surplus, de nombreuses occasions de s'expliquer. 


[86] Dans Droit de la famille – 85722, la Cour intervient à l'égard d'une première 


demande de remise et après avoir constaté l'état de santé psychologique précaire de 


l'appelante, attestée par deux certificats médicaux déposés au dossier, l'âge de celle-ci, 
la durée du mariage en cause (32 ans), son désir manifesté constamment d'être 


représentée par avocat, l'importance des enjeux et l'absence d'urgence. Cela dit, elle 


écrit aussi : 


L'audition des causes dont celles en matière de divorce en particulier exige, il va 


de soi, un système efficace et rigoureux ne laissant aucune place aux remises, 


sans raisons très sérieuses. De même, ne saurait être favorisée la possible 


manœuvre du retrait tardif des dossiers des procureurs qui avaient régulièrement 


comparu eu égard au retard préjudiciable qui en résulte à l'autre partie. Il ne 


serait pas plus tolérable que des justiciables, sans égard à la bonne marche des 


tribunaux, fixent eux-mêmes la date d'un procès. 


Généralement parlant, l'impératif fort louable d'efficacité doit empêcher que par 


le fait de remises indues, des justiciables négligents soient favorisés au 


détriment d'autres vigilants. 


[87] La pertinence de ces propos tenus en 1990 ne fait aucun doute alors que les 


délais d'accès à la justice représentent, depuis de nombreuses années, une 
préoccupation de tous, notamment des intervenants du système judicaire. 


[88] Dans le contexte du présent dossier, le jugement rendu par le juge Dumas 


s'inscrit dans la poursuite de cet objectif fort louable qui veut que les tribunaux doivent 
empêcher « que par le fait de remises indues, des justiciables négligents soient 


favorisés au détriment d'autres vigilants. »23 


[89] Les faits de l'arrêt Palardy c. Québec (Sous-ministre du revenu)24 se résument à 
ceci. Il s'agit d'un appel de trois avis de cotisation délivrés par le sous-ministre du 


Revenu donnant lieu à une audition de deux jours fixée pour la première fois au rôle. Le 


                                                 
20


  2010 QCCA 330. 
21


  2010 QCCA 330, paragr. 30. 
22


  [1990] R.D.F. 473 (C.A.). 
23


  [1990] R.D.F. 473 (C.A.). Voir aussi : 6270791 Canada inc. c. Cusacorp Management Ltd., 2010 
QCCA 1814; Ouellet c. Beaurivage, AZ-86011256 (C.A.). 
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  2010 QCCA 383. 


20
14


 Q
C


C
A


 2
02


3 
(C


an
LI


I)







500-09-024408-148 et 500-09-024409-146  PAGE : 26 


 


 


premier jour, l'avocat informe la juge du fait que son client (l'appelant) est hospitalisé et 


qu'il ne peut le joindre. Alors, la juge propose d'entendre les autres témoins. L'avocat lui 


signale n'avoir qu'un seul autre témoin que son client à faire entendre, mais que ce 
témoin est introuvable. En pareilles circonstances, la juge consent à remettre l'affaire au 


lendemain, mais en signalant qu'elle sera peu disposée à accorder une remise si 


l'appelant n'est pas disponible, faute d'une autre preuve, car le seul témoignage de 
l'appelant ne permettrait pas de renverser la présomption de validité des avis de 


cotisation. Une remise serait, à son avis, inutile. Le lendemain, l'avocat confirme que 


son client est toujours hospitalisé et qu'il n'a pu ni le voir ni lui parler. Il sollicite la remise 
de l'affaire, mais la juge refuse.  La Cour écrit : 


[10] En l'espèce, il ne fait aucun doute que le refus d'accorder à l'appelant 


l'ajournement demandé constitue une violation de son droit d'être entendu 


consacré à l'article 5 du C.p.c. Il est en effet privé du droit de faire valoir quelque 


moyen que ce soit au soutien de son appel qui est rejeté séance tenante pour un 


motif qui tient au fond même de son pourvoi. 


[11] Il est important de noter qu'il ne s'agit pas d'un cas où il était demandé à 


la Cour de rejeter l'appel parce que frivole, futile ou constituant un abus de droit 


comme le prévoyait à l'époque l'ancien 75.1 C.p.c. maintenant remplacé par les 


articles 54.1 à 54.6 C.p.c. Même dans une telle hypothèse, tout en reconnaissant 


le pouvoir inhérent de la Cour supérieure d'agir proprio motu, notre Cour vient de 


rappeler que cela ne saurait dispenser le tribunal de respecter au préalable les 


exigences de la règle audi alteram partem. 


[Références omises.] 


[90] Force est de constater que ces faits ne ressemblent en rien à ceux du présent 
dossier. 


[91] Finalement, en guise de conclusion quant à cette première question, je fais 


miens les propos suivants de mon collègue le juge Dalphond, siégeant alors comme 
juge unique, lesquels s'appliquent en l'espèce en y faisant les adaptations requises : 


[10] La gestion d'une instance est une affaire délicate qui fait appel à la 


discrétion et à l'expérience. Le juge de première instance a exercé sa discrétion 


en fonction d'un dossier qui, à première vue, justifiait la conclusion que les 


requérantes, si elles n'abusaient pas de la situation, se comportaient à tout le 


moins de manière fort négligente. L'autre partie et le système judiciaire n'ont pas 


à accommoder cette négligence.25 


[Je souligne.] 
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  9034-3484 Québec inc. c. Montréal (Ville de), 2011 QCCA 368. 
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Deuxième question : L’intimée a-t-elle fait la preuve des dommages qu’elle a subis? 


[92] Enerstat affirme que ce ne serait pas le cas, mais sans plus. 


[93] Elle a le fardeau de nous convaincre du bien-fondé de son affirmation et, à cette 
fin et quant à tout élément pertinent relevant d'une question de fait ou d'une question 


mixte de fait et de droit, celui de pointer l'erreur manifeste et déterminante à l'origine de 


la prétendue erreur révisable26. 


[94] Enerstat ne se décharge pas de ce fardeau. En tout temps, ses propos 


demeurent généraux. 


[95] La preuve administrée au dossier ne comprend pas le contenu de la défense 
écrite de Enerstat ni celui des rapports d'expertises qu'elle a communiqués aux termes 


de l'article 402.1 C.p.c. puisque ces experts n'ont pas témoigné : Enerstat soutient le 


contraire, mais à tort27. 


[96] La preuve établit : 


● Les caractéristiques convenues ainsi que le coût d'acquisition, avec et sans 


taxes, des deux réservoirs; 


● Le paiement intégral par Siemens du coût d'acquisition des deux réservoirs; 


● L'importance des caractéristiques convenues pour chacun des réservoirs; 


● Les coûts d'installation et de raccordement du réservoir de Rosemont; 


● Les coûts d'installation et de raccordement du réservoir de Rimouski de 


même que les frais d'aménagement; 


● La non-conformité du réservoir de Rosemont et le fait qu'il ne peut servir à 
l'usage auquel il est destiné; 


● La non-conformité du réservoir de Rimouski et le fait qu'il ne peut servir à 


l'usage auquel il est destiné; 


                                                 
26


  Housen c. Nikolasein, [2002] 2 R.C.S. 235; H.L. c. Canada (Procureur général), [2005] 1 R.C.S. 401, 
paragr. 53-56; Léveillé c. Courses Stock-Car Drummond inc., 2010 QCCA 1357, au paragr. 15; 
Layne Christensen Company c. Forages LBM inc., 2009 QCCA 1514, paragr. 38; Regroupement des 


CHSLD Christ-Roi (Centre hospitalier, soins longue durée) c. Comité provincial des malades, 
2007 QCCA 1068, paragr. 55. 


27
  Couverture provinciale Talbot inc. c. Général Accident, compagnie d'assurances , 2012 QCCA 1715, 


paragr. 121; Ste-Foy (Ville de) c. Chubb du Canada, compagnie d'assurances , J.E. 2000-742 (C.A.); 
Droit de la famille – 2833, J.E. 97-2120 (C.A.), requête pour autorisation de pourvoi à la C.S.C. 
rejetée le 24 novembre 1997, 26281; Anthony c. Williams, [1975] C.A. 112; R.C. c. A.C. 


AZ-50102065 (C.S.); Beaudouin c. Optimum Assurance agricole inc., J.E. 2003-1662 (C.S.). 
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● La connaissance par Bilodeau et Enerstat du fait que les réservoirs ne 


peuvent servir à l'usage auquel ils sont destinés; 


● Le fait que jamais Siemens n'aurait acheté ces deux réservoirs si elle avait su 
qu'ils ne pourraient pas servir aux fins auxquelles ils étaient destinés; 


● Les constats et tentatives infructueuses de Bilodeau et d'Enerstat de 


résoudre la situation à Rosemont et à Rimouski; 


● Les coûts de démantèlement du réservoir de Rosemont; 


● Les coûts de démantèlement du réservoir de Rimouski; 


● Les frais d'expertise; 


● Le fait que les sommes réclamées ne comprennent que les coûts inutiles 


encourus pour achat, installation, démantèlement et frais d'expertise, mais 


rien qui est relatif aux mesures correctrices (au remplacement) mises en 
place par Siemens pour répondre aux besoins de ses clients Rosemont et 


Rimouski. 


[97] Bref, Siemens s'est acquittée de ses obligations contractuelles auprès de ses 
clients Rosemont et Rimouski, notamment en remplaçant à contretemps les 


équipements inutiles fournis par Enerstat, et en dépit de la non-exécution de celles 


d'Enerstat. Dans ce contexte, Siemens a prouvé les dommages réclamés auxquels elle 
a droit aux termes des articles 1728 à 1730 C.c.Q. 


[98] Ainsi, le second moyen d'appel est rejeté puisque Siemens a bel et bien prouvé 


les dommages réclamés. 


Troisième question : Le juge de première instance a-t-il erré en droit lorsqu’il a ordonné l’exécution 


provisoire nonobstant appel du jugement et en jugeant des demandes ultra petita? 


[99] Puisque cette question est devenue théorique à la suite de l'entente intervenue 
entre les parties et à laquelle il a été donné acte par un jugement du 18 juin 201428, et 


qu'il ne s'agit pas de l'un de ces cas exceptionnels où l'intérêt de la justice commande 


de la trancher29, il n'y a pas lieu d'en discuter plus longuement30. 


                                                 
28


  2014 QCCA 1442. 
29


  Doucet-Boudreau c. Nouvelle-Écosse (Ministre de l'Éducation), [2003] 3 R.C.S. 3; Borowsk i c. 


Canada (Procureur général), [1989] 1 R.C.S. 342; Québec (Procureur général) c. B.S., 2007 QCCA, 
1756, paragr. 28 à 33. 


30
  Louise Mailhot et Lysanne Pariseau-Legault, L'appel, 2


e
 éd., Cowansville, Éditions Yvon Blais, p. 105 


et 106. 
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Quatrième question : Le bien pouvait-il servir à l’usage auquel il était destiné? 


[100] Le juge a conclu que les réservoirs ne pouvaient pas servir à l'usage auquel ils 


étaient destinés. Il s'agit d'une question de fait à l'égard de laquelle notre Cour ne peut 
intervenir à moins que la partie appelante n'allègue et ne pointe une erreur manifeste et 


déterminante31. 


[101] Enerstat n'en allègue et n'en pointe aucune. 


[102] Peu importe, la lecture de la preuve administrée me convainc du bien-fondé de 


cette conclusion du juge. 


[103] Ce moyen d'appel doit aussi être rejeté. 


Cinquième question : Le juge a-t-il erré en droit en rejetant la requête en rétractation au stade de la réception 


en vertu de l’article 482 C.p.c.? 


[104] Malgré son titre, la requête présentée n'est en fait qu'un appel déguisé de 
jugements antérieurs (les jugements rendus les 10 mars, 24 mars et 7 avril 2014), ce 


que le juge Dumas a tôt fait de réaliser.  


[105] Enerstat n'a ni porté en appel le jugement du 10 mars 2014 autorisant le cabinet 
Monty Coulombe à cesser d'occuper ni celui du 24 mars 2014 rejetant sa requête en 


rétractation de ce jugement. 


[106] Ainsi, Enerstat ne pouvait ignorer ou feindre d'ignorer, à tout le moins depuis le 
24 mars 2014, que le procès se déroulerait comme prévu à compter du 7 avril 2014, 


avec ou sans elle, selon qu'elle soit ou non représentée par procureurs. 


[107] Bilodeau était présent au début de l'audience du 7 avril 2014 de même que des 
procureurs mandatés à la seule fin de présenter une ultime demande de remise du 


procès, qui a été refusée à bon droit. 


[108] Dans ce contexte, c'est sans fraude ni surprise ni pour quelque autre cause que 
ce soit que l'affaire a procédé et qu'Enerstat a été condamnée par défaut. 
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  Housen c. Nikolasein, [2002] 2 R.C.S. 235; H.L. c. Canada (Procureur général), [2005] 1 R.C.S. 401, 


paragr. 53-56; Léveillé c. Courses Stock -Car Drummond inc., 2010 QCCA 1357, au paragr. 15; 
Layne Christensen Company c. Forages LBM inc., 2009 QCCA 1514, paragr. 38; Regroupement des 
CHSLD Christ-Roi (Centre hospitalier, soins longue durée) c. Comité provincial des malades, 2007 
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[109] En l'absence de fraude, de surprise ou de quelque autre cause jugée suffisante, 


il ne peut être question de rétractation de jugement32 aux termes de l'article 482 C.p.c. 


ainsi rédigé : 


482. La partie condamnée par défaut 


de comparaître ou de plaider peut, si 


elle a été empêchée de produire sa 


défense, par surprise, par fraude ou 


par quelque autre cause jugée 


suffisante, demander que le jugement 


soit rétracté, et la poursuite rejetée. 


La requête, adressée au tribunal où le 


jugement a été rendu, doit contenir 


non seulement les motifs qui justifient 


la rétractation, mais aussi les moyens 


de défense à l'action. 


482. A party condemned by default 


to appear or to plead may, if he was 


prevented from filing his defence by 


surprise, by fraud or by any other 


reason considered sufficient, request 


that the judgment be revoked and 


that the action be dismissed. 


The motion, addressed to the court 


which rendered the judgment, must 


contain not only the grounds for 


revocation of judgment, but also the 


grounds of defence to the action. 


[Je souligne.] 


[110] Dans Diop c. Sy33, la Cour écrit : 


[3] La partie condamnée par défaut, qui souhaite obtenir la rétractation du 


jugement, doit, à l'étape de la réception, satisfaire à trois conditions : la demande 


de rétractation doit être produite dans les délais de rigueur prévus à l'article 


484 C.p.c., les allégations de la requête doivent démontrer de prime abord un 


motif de rétractation et elles doivent faire valoir des moyens de défense 


prima facie soutenables. 


[Référence omise, je souligne.] 


[111] La requête d'Enerstat ne démontre aucun motif valable de rétractation34. Au 


mieux, elle énonce une situation similaire à celle décrite par la Cour dans l'arrêt Diop c. 


Sy35 précité : 


[9] Aucune des circonstances auxquelles l'appelant nous renvoie ne 


constitue une cause suffisante donnant ouverture à la rétractation. La forclusion, 


dont il se plaint maintenant, découle essentiellement de son manque de diligence 


à donner suite dans les délais requis à une procédure judiciaire dûment signifiée. 


[…] 
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  Rainville c. Latraverse, 2006 QCCA 1527; Fermes d'Athelstan inc. c. Associates Capital Ltd., 


J.E. 2003-422 (C.A.). 
33


  2010 QCCA 2112. 
34


  Denem Ltée c. Crestohl, [1993] R.D.J. 351 (C.A.). 
35


  2010 QCCA 2112. 
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Sixième question : Le juge a-t-il été impartial? 


[112] Enerstat soutient que le juge Dumas n'aurait pas dû se saisir de sa requête en 


rétractation du jugement puisque les motifs proposés au soutien de celle-ci étaient les 
mêmes que ceux qu'il avait écartés dans le jugement attaqué (celui du 7 avril 2014 


refusant la demande de remise et la condamnant par défaut). Cela étant, elle nous 


demande d'infirmer le jugement entrepris, d'annuler le jugement rendu le 7 avril 2014 et 
de retourner le dossier à la Cour supérieure pour que de nouvelles dates d'audition du 


dossier soit fixées. 


[113] Dans les circonstances toutes particulières de ce dossier, non seulement 
Enerstat a-t-elle tort de soutenir que le juge Dumas ne pouvait se saisir de sa requête 


intitulée « Requête en rétractation de jugement (Art. 482 C.p.c.) », mais il ne saurait 


être question d'acquiescer à sa proposition voulant qu'il y ait lieu d'annuler le jugement 
rendu le 7 avril 2014 et de retourner le dossier en Cour supérieure pour la fixation de 


nouvelles dates de procès.  


[114] D'abord, il n'y a pas en soi d'obstacle à ce qu'au stade de la réception, un juge 
soit saisi d'une requête en rétractation d'un jugement qu'il a rendu, bien qu'il soit parfois 


préférable ou nécessaire qu'un autre juge le soit. 


[115] La situation factuelle développée au fil des années, et notamment depuis 
le 10 mars 2014, n’est pas du nombre de celles où il est requis qu’un autre juge 


intervienne, car la requête était sans fondement et manifestement vouée à l’échec. En 


fait, et malgré le titre dont elle était coiffée, cette procédure n’était rien de plus qu’un 
appel déguisé de divers jugements antérieurs. Aucun juge ne devait y faire droit. 


[116] Conséquemment, je n'hésite pas à affirmer qu'une personne raisonnable et bien 


renseignée, « sensée, non tatillonne, qui n’est ni scrupuleuse, ni angoissée, ni 
naturellement inquiète, non plus que facilement portée au blâme36 » et « qui étudierait la 


question en profondeur, de façon réaliste et pratique37 », ne pourrait conclure à un 


manque d'impartialité ou à une apparence de partialité38. 


                                                 
36


  Droit de la famille – 1559, [1993] R.J.Q. 625, 633-634 (C.A.). 
37  Committee for Justice and Liberty c. Office national de l’énergie, [1978] 1 R.C.S. 369, 394 (juge 


de Grandpré). 
38


  Voir notamment : Wewaykum Indian Band c. Canada, [2003] 2 R.C.S. 259; Miglin c. Miglin, [2003] 
1 R.C.S. 303; R. c. S. (R.D.), [1997] 3 R.C.S. 484; Ruffo c. Conseil de la magistrature, [1995] 4 R.C.S. 


267; R. c. Lippé, [1991] 2 R.C.S. 114; Valente c. La Reine, [1985] 2 R.C.S. 673; Saint-Arnaud c. C.L., 
2013 QCCA 981; Droit de la famille — 112335, 2011 QCCA 1462; Droit de la famille — 09859, 2009 
QCCA 747; Wightman c. Widdrington (Succession de), 2007 QCCA 1687; Lévesque c. Carignan 


(Corporation de la Ville de), 2007 QCCA 63. 
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Septième question : L’appelante a-t-elle eu une conduite dilatoire? 


[117] Le juge Dumas retient qu'Enerstat a cherché à éviter la tenue d'un procès, à ne 


pas se présenter devant le tribunal et à ne pas faire face à l'action intentée par 
Siemens. 


[118] Les faits du dossier appuient largement ce constat.  


[119] Enerstat ne réussit pas à me convaincre que le juge a commis une erreur 
manifeste et déterminante en concluant de la sorte, voire même une simple erreur. 


[120] Comme les autres, ce septième moyen d'appel est rejeté. 


CONCLUSION 


[121] Voilà pourquoi je propose le rejet des appels, avec dépens. 


 


  


MARIE ST-PIERRE, J.C.A. 
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