Case 13-10670 Doc 51 Filed 08/12/13 Entered 08/12/13 15:29:49 Desc Main
Document Page 1 of 8

UNITED STATES BANKRUPTCY COURT

DISTRICT OF MAINE
)
Inre ) Chapter 11
) Case No. 13-10670
MONTREAL MAINE & ATLANTIC )
RAILWAY, LTD. )
)
Debtor. )
)

INTERIM ORDER AUTHORIZING DEBTOR
TO USE CASH COLLATERAL AND GRANTING ADEQUATE PROTECTION

On the Motion of Montreal, Maine & Atlantic Railway Ltd. (“MMA” or “Debtor”) for
Order Pursuant to 11 U.S.C. §§ 361, 362, and 363: (I) Authorizing Debtor to Use Cash Collateral
on Interim Basis; and (II) Scheduling a Hearing to Consider the Use of Cash Collateral on a
Final Basis (the “Motion”), after a hearing conducted on August 8, 2013, upon finding by the
Court that that: (1) the Debtor requires the use of Cash Collateral (as defined herein) for ordinary
course operations; (i1) the Debtor’s ability to protect and preserve its going concern operations
will be seriously undermined in the absence of the use of Cash Collateral; (i11) the Wheeling &
Lake Erie Railway Company (“W&LER”) claims an interest in the Debtor’s Cash Collateral;
(iv) the Debtor’s offer of adequate protection to W&LER having been accepted by W&LER
subject to and upon the terms and conditions of this Order; and (v) the Debtor has given
sufficient notice under the circumstances of the hearing on the Motion, the Court hereby finds as
follows:

A. This Court has jurisdiction over these proceedings and the parties and property
affected hereby pursuant to 28 U.S.C. §§ 157(b) and 1334. The subject matter of the Motion is a
core proceeding within the meaning of 28 U.S.C. § 157(b)(2) upon which the Court has the

Constitutional authority to enter this Order.
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B. On August 7, 2013, (the “Petition Date”), the Debtor filed with this Court a
voluntary petition for relief under chapter 11 of the United States Bankruptcy Code (the
“Bankruptcy Code”). The Debtor is continuing in possession of its property, and operating and
managing its business as a debtor-in-possession pursuant to this Court’s Order Authorizing the
Debtor’s Continued Business Operations Pending Appointment of a Chapter 11 Railroad
Trustee. [Dkt. No. 34]. Accordingly, it is hereby

ORDERED, ADJUDGED AND DECREED

1. The Debtor is authorized, effective as of August 7, 2013, to use Cash Collateral],
including cash on hand and cash from collection of its pre-petition accounts receivables on an
interim basis for ordinary course business purposes through close of business on August 23,
2013 (the “Expiration Date”), pursuant to the interim budget attached hereto as Exhibit A (the
“Revised Budget”)? and incorporated herein by reference; and

2. Notwithstanding section 552(a) of the Bankruptcy Code, as and for adequate
protection for the post-petition use by the Debtor of Cash Collateral in which W&LER claims an
interest, including accounts and inventory of the Debtor and proceeds thereof, the Debtor is
hereby authorized and by entry of this Order does grant to W&LER a valid, perfected, and
enforceable security interest in all accounts, inventory, and proceeds of accounts acquired by the
Debtor on or after the Petition Date to the same extent that W&LER had a valid, perfected, and

enforceable security interest in all accounts, inventory, and proceeds of accounts acquired by the

! Capitalized terms not otherwise defined herein shall have the same meaning as set forth in the
Cash Collateral Motion.

? The Revised Budget differs slightly from the Budget that was submitted with the Motion [Dkt.
No. 5, Exhibit A]. The changes are described in the Debtor’s Supplement to Motion for Order
Pursuant to 11 U.S.C. §§ 361, 362, and 363: (I) Authorizing Debtor to Use Cash Collateral on
Interim Basis; and (Il) Scheduling a Hearing to Consider the Use of Cash Collateral on a Final
Basis filed contemporaneously herewith.
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Debtor prior to the Petition Date (the “Replacement Lien”); provided, however, that the
Replacement Lien shall not attach to funds collected by the Debtor on behalf of other carriers to
the extent such funds are subsequently determined by the Court to be held by the Debtor in an
express or implied trust for such other carriers. The Replacement Lien shall (i) secure all
obligations of the Debtor to the W&LER; (ii) be limited in amount to the amount of Cash
Collateral actually utilized by the Debtor on or after the Petition Date; (iii) in any event be
limited to the amount of Cash Collateral that the Debtor had on hand as of the Petition Date; and
(iv) shall have the same validity, enforceability, and priority as the security interests of W&LER
had with respect to Cash Collateral as of the Petition Date. The Replacement Lien has the
validity, enforceability, and priority as is set forth in the preceding sentence without the need for
any public filing or other action.

3. If, notwithstanding the grant of adequate protection provided in this Order,
W&LER has a claim allowable under Sections 503(b), and 507(a)(2) of the Bankruptcy Code
arising from the use of Cash Collateral pursuant to this Order, then, such claim shall have
priority over all other claims allowable under Section 507(a)(2).

4. From the date of this Order and until the Expiration Date, the Debtor shall provide
W&LER, the United States Trustee (“UST”), and each of the twenty largest unsecured creditors
of the Debtor making a written request of the Debtor for such reporting, the following regular
reports on its financial condition and cash flow no later than each Wednesday by 10:00 A.M. of
each week, commencing the week of August 19, 2013, and for the one week period ending on
the preceding Saturday: (a) a report comparing the Debtor’s actual performance during the week
to the Budget; (b) a report on the balances, as of the end of each weekly period, in each of the

Debtor’s debtor-in-possession banking accounts, the balance of the Debtor’s accounts receivable,
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and an aging report of all outstanding accounts receivable, and the balances of all inventory; and
(c) a rolling forward projection of sources and uses of cash, and balance sheet accounts for cash,
accounts receivable and inventory for the ensuing thirteen (13) week period. W&LER and the
UST shall also have the right to request and to promptly receive further information and reports
necessary to evaluate the Debtor’s profitability and cash flow. The foregoing is without
prejudice to, and shall not be deemed a waiver of any parties’ right to seek examination of the
Debtor pursuant to Fed. R. Bankr. P. 2004.

5. For so long as the Debtor is authorized under the terms of this Order to use Cash
Collateral, the Debtor shall not seek authority for, or otherwise allow, any other liens to be
granted which are superior or in any way prime W&LER’s pre-petition liens or the Replacement
Lien, without the express written consent of W&LER.

6. Unless cured within five (5) business days after W&LER provides written notice
of default by electronic mail to the Debtor (rclement@verrilldana.com), and the UST
(jennifer.h.pincus@usdoj.gov), each of the following shall constitute an “Event of Default” for
purposes of this Order:

(a) the Debtor’s chapter 11 case is either dismissed or converted to a case under
chapter 7 pursuant to an Order of this Court, the effect of which has not been
stayed;

(b) the occurrence of the Expiration Date, without the express written consent of
W&LER or an Order of the Court authorizing the continued use of cash collateral
beyond the Expiration Date;

(c) the Debtor expends Cash Collateral in an amount that exceeds one hundred and
ten percent (110%) of the amount shown on the row entitled "Total
Disbursements" on the Budget; or (ii) fails to provide the requisite financial
reports within 5 business days of receipt of notice of any failure of reporting,

(d) this Court enters an Order terminating the Debtor’s authority to use Cash
Collateral;
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(e) the Debtor ceases the operation of substantially all of its present businesses or
takes any material action for the purpose of effecting the foregoing without the
prior written consent of W&LER, provided, however, that filing of a motion for
sale of all or substantially all of the Debtor's assets shall not constitute an Event of
Default;

(f)  the Debtor expends any funds or monies for any purpose other than as set forth in
the Budget or as otherwise authorized by the Court after notice and a hearing;

(2) any material and/or intentional misrepresentation by the Debtor in the financial
reporting or certifications required to be provided by the Debtor under this Order;
and

(h) non-compliance or default by the Debtor with any of the other terms, provisions,
and conditions of this Order.

Upon the occurrence of an Event of Default, and provided that such default remains uncured
after 5 business days after notification thereof by W&LER, the Debtor’s authority to use Cash
Collateral pursuant to this Order shall immediately cease and terminate. Nothing in this Order
shall prohibit the Debtor from filing motions with the Court seeking emergency and/or expedited
hearing, and continued and/or renewed authority to use cash collateral.

7. The terms and conditions of this Order shall be in effect and immediately
enforceable upon its entirety by the Clerk of the Court and shall be binding against the Debtor,
the estate and/or any trustee subsequently appointed in this case, whether under Chapter 7 or
Chapter 11 of the Bankruptcy code, and notwithstanding any potential application of Bankruptcy
Rule 6004(g), 7062 or 9014; and not be stayed absent (a) an application by a party-in-interest for
such stay in conformance with Bankruptcy Rule 8005, and (b) a hearing upon notice to the
Debtor, W&LER and the United States Trustee;

8. A further and final hearing on Debtor’s request to use Cash Collateral shall be
held on the Motion on August 22, 2013 at 11:00 a.m. at the Kennebec County Superior Court,

Augusta, Maine. Debtor shall promptly provide notice of such further hearing in accordance
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with the applicable Bankruptcy Rules and Local Bankruptcy Rules. Objections, if any, to the

proposed final order shall be filed and served on or before August 20, 2013 at 4:00 p.m.

Dated: Augustiz,2013 ‘ ) t { /( L\
WAL~

Hon. Louis H. Kornreich
United States Bankruptcy Judge
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EXHIBIT

Menteont, Malng & Atlenlic Raliway*

Curvenl Stalus WIE WiE
8/46/2013 8/23/2013
Recelpis!
‘Transporfatton Revanue
Frolght Ravenus $ 216000 $ 225,000
168 Rocolpt
Zone Switching 45,000
Sub Total - Transportation Ravenue 215,000 270,000
. Other Oparaling Revenue
Swilching & Miscallanacus ) 20,600 20,000
Contract Shop & Car Repalrs
Gar Hire Rovenue 120,000
Sub Tolal - Othar Qparsling Revonue 20,000 141,000
Non-Qperaling Revanue
Scrap Sales

Piivate & Govt Re-imbursemenis
Traveler Bll
Suds Tolal - Non-Oparating Ravanue B -

Total Gash Recelpts 235,000 310,000

Dishursaments:
Transpaitation Revenue (ffsats

NBSR, MNR, SLQ, CN {26,000) £22,000)
Sub Tola) - Transporiation Revenus Offeals {26,000 (22,0000
' Payroll & Rolated
Salaries, Wages & Commisslons US ' {180,000}
Saladios, Wapes & Commisstons CDN - (39.900) {140,461)
Employes Benalils & Insurance 25 000! 2
Sub Tolal - Peyrolf & Related {244,400} - (185.461)
Matarials & Supplies
Diagel Fusl
Material Costs US - (52,519) {50,000}
Malerial Cosls GDN 506681 48,260
Sub Total - Material & Supplies (103,200) (96,250}
Fratght Car & Locomolive Expense
Leases - Gar ,
Leases - Locomotive
Car Hise
Car Ropalr Dabits {20,000}
- §uh Tolal - Froght Car & Lacomofive {20,000 ,
Ront, Heat & Utlllles
Rent
Elaclricty
Heat - ’
Phone, Internat, Radio {5,000 {5,000)
Sub Tolal - Rem, Heat & Wiilides 15,00 (6,000}

Other IndirastiOperating Gosts
Business Insurancy Paymenls
Gradi card
Fana and oller {delall sea below) - -
Suh Tatal - Olher IndetacliOperating Costs - -

Total Pishursements {346,100 [FIINAEN

Net Gash Flew (Uso) - Operall 1463,100] 115,289
INVESTING ACTIVITIES
Gapiia) Addillons / Improvements
ot Cash Flow (Use) - Investing Activities 63607 719,289
SUMMARY
Gash Beginning 401,485 238,385
Nat Waokly Cash Flow {163,100y 119,269

Cath Ending ] 238388 '8 367,664
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Montreal, Mains & Allantic Raliwey Confidantlal

Galtateral Analysis

Acoounts Recelvable

Accounts Rocalvebla AJR Trads Bog Balince $ 722854 § 7,256,854
Add: Nel Salos . 250,000 250,000
Less: Colleclions 215,000 225,000
Loss: sale of Receivable
AR Trade Ending : 7,260,054 7,281,864
Less: tnagible AR 12,977,434) 2,977,434}
AR - Endlng - Eligible 4,279,420 4,304,420
AR Advanca Rete 80% 0%
AR Collataral Valug 3,423,638 3,443,628
Inventory value 1,181,097 1,181,007
Bross Collateral 6,480,617 5,486,517
Ending Line o Gredit Balance 8,000,000 6,000,000
Exceass (Over Advance) {639,483) {514,483)

Dlegel Fupl . 286,623 271,623
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District/Off: 0100-1 User: kford Date Created: 8/12/2013
Case: 13-10670 Form ID: pdf900 Total: 24

Recipients of Notice of Electronic Filing:

ust Office of U.S. Trustee ustpregion01.po.ecf@usdoj.gov

aty Benjamin E. Marcus, Esq. bmarcus@dwmlaw.com

aty Jeffrey T. Piampiano, Esq. jpiampiano@dwmlaw.com

aty Jennifer H. Pincus, Esq. Jennifer.H.Pincus@usdoj.gov

aty Jeremy R. Fischer jfischer@dwmlaw.com

aty John Thomas Stemplewicz john.stemplewicz@usdoj.gov

aty Keith J. Cunningham, Esq. kcunningham@pierceatwood.com

aty Michael F. Hahn, Esq. mhahn@eatonpeabody.com

aty Nathaniel R. Hull, Esqg. nhull@verrilldana.com

aty Pamela W. Waite, Esq. pam.waite@maine.gov

aty Roger A. Clement, Jr., Esq. rclement@verrilldana.com

aty Stephen G. Morrell, Esq. stephen.g.morrell@usdoj.gov

aty Victoria Morales Victoria.Morales@maine.gov

TOTAL: 13

Recipients submitted to the BNC (Bankruptcy Noticing Center):

db Montreal Maine &Atlantic Railway Ltd. 15 Iron Road Hermon, ME 04401

cr Maine Department of Transportation c/o Victoria Morales 16 State House Station Augusta, ME
04333

cr Eastern Maine Railway Company c/o Alan Lepene 3900 Key Center 127 Public
Square Cleveland, OH 44114-1291

cr Maine Northern Railway Company c/o Alan Lepene 3900 Key Center 127 Public
Square Cleveland, OH 44114-1291

cr New Brunswick Southern Railway Company c/o Alan R. Lepene 3900 Key Center 127 Public
Square Cleveland, OH 44114-1291

cr Bangor Savings Bank P.0.Box 930 Bangor, ME 04402-0930

cr United States of America c/o Department of Justice, Civil Divisio 1100 L Street, N.W. Room
10052 Washington, DC 20005

aty Alan R. Lepene 3900 Key Center 127 Public Square Cleveland, OH 44114

aty Craig Goldblatt WilmerHale 1875 Pennsylvania Avenue, N.W. Washington, DC 20006

aty William C. Price Clark Hill Throp Reed One Oxford Centre 301 Grant Street, 14th
Floor Pittsburgh, PA 15219

smg State of Maine Bureau of Revenue Services Compliance Division Bankruptcy Unit P.O. Box
1060 Augusta, ME 04332

TOTAL: 11



