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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

 
 
In re: 
 
MONTREAL MAINE & ATLANTIC 
RAILWAY, LTD. 
 

Debtor. 
 

 
 
Bk. No. 13-10670 
Chapter 11 
 

 
ORDER GRANTING MOTION FOR ORDER (I) AUTHORIZING ASSIGNMENT 

OF TAX CREDITS AND (II) GRANTING RELATED RELIEF  
 

 This matter having come before the Court on the Motion for Order (I) Authorizing 

Assignment of Tax Credits and (II) Granting Related Relief [D.E. 463] (the “Motion”), filed by 

Robert J. Keach, the chapter 11 trustee (the “Trustee”); and due and appropriate notice of the 

Motion having been given; and the Court having reviewed the Motion, and considered any 

objections or responses to the Motion; and the Court having determined that is in the best 

interests of the Debtor, the Debtor’s creditors, and the Debtor’s equity security holders to grant 

the relief sought in the Motion; the Court hereby ORDERS, ADJUDGES, and DECREES that: 

1. The Motion is granted upon and subject to the terms and conditions of this Order. 

2. The Trustee is authorized to assign the 45G Tax Credits to KMSI, on the terms set 

forth in the Motion and pursuant to the Agreement.1  In addition, the Trustee is authorized to 

assign the 45G Tax Credits earned for the months of November 2013 and December 2013 

(collectively, the “Remaining 45G Tax Credits”) to KMSI pursuant to the Agreement. 

3. The Trustee has released any and all claims arising under chapter 5 of the 

Bankruptcy Code against KMSI and/or any affiliate of KMSI, and said release is hereby 

approved. 

                                                 
1 Capitalized terms used but not defined in this Order have the meanings given to such terms in the Motion.  
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4. The Trustee is hereby authorized to pay the commission earned by the Broker 

with respect to July through October 2013 pursuant to the terms of the letter of engagement 

attached to the Motion as Exhibit A (the “Mickelson Letter Agreement”), in the amount of 

$20,007.42, and to pay any commission earned by the Broker with respect to the assignment of 

the Remaining 45G Tax Credits in an amount to be determined pursuant to the terms of the 

Mickelson Letter Agreement. 

5. The Trustee is authorized to establish an escrow account for the sole and 

exclusive benefit of KMSI in an amount equal to the sum of (i) $442,269.27; and (ii) 52.5% of 

the Remaining 45G Tax Credits.  All such funds (i.e., the $442,269.27 plus 52.5% of the 

Remaining Tax Credits) shall constitute the sole and exclusive property of KMSI and shall be 

paid to KMSI by the Trustee pursuant to the terms of the Agreement. To the extent that KMSI 

takes action pursuant to the terms of the Agreement such that it is not entitled to receive such 

funds (for example by utilizing the Shipping Credits, as defined in the Agreement) and the funds 

thereby become additional Net Funds (as defined below), then the security interest of Wheeling 

& Lake Erie Railway (“Wheeling”) shall attach to such additional Net Funds to the same extent 

that Wheeling has a security interest in the 45G Credits (as determined by agreement of 

Wheeling and the Trustee or, failing that, by order of the Court in connection with the hearing 

described in Paragraph 7 below).    

6. The Trustee and Wheeling expressly reserve all of their respective rights with 

respect to the application and use of the money from the assignment of the 45G Tax Credits and 

the Remaining 45G Tax Credits obtained by the Trustee and/or the Debtor pursuant to the 

Agreement after payment of any commission earned by the Broker and segregation and payment 

of funds owed to KMSI under the Agreement.  Any and all money received by the Debtor and/or 
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the Trustee in relation to the assignment of the 45G Tax Credits and the Remaining 45G Tax 

Credits after payment of any commission earned by the Broker and segregation and payment of 

funds owed to KMSI under the Agreement (the “Net Funds”) shall be held in escrow pending 

determination of the Trustee’s and Wheeling’s respective rights in and to such Net Funds.  

Notwithstanding the foregoing, the Trustee shall use the first $19,000 of the Net Funds of the 

Remaining 45G Credits, if any, to pay to Wheeling in accordance with the terms of this Court’s 

order with respect to the Chapter 11 Trustee’s Motion for Order Approving Compromise and 

Settlement with Irving Paper Limited, Irving Pulp & Paper, Limited, and J.D. Irving, Limited 

[D.E. 307].  Determination of the Trustee’s and Wheeling’s respective rights in and to the Net 

Funds shall not determine, or otherwise have any preclusive effect on, the issues raised 

by Wheeling & Lake Erie Railway Co. v. Keach, et al., Adv. Pro. No. 13-1033 (Bankr. D. Me. 

Oct. 7, 2013).   

7. The Court will conduct a hearing on January 23, 2014 at 10:00 a.m. in Bangor, 

Maine to determine the validity, priority, and extent of Wheeling’s security interest in and to the 

Net Funds; provided, however that either the Trustee or Wheeling may request that the hearing to 

be held on January 23, 2014, commence at 9:00 a.m. in order to allow adequate time for the 

presentation of evidence (if there is genuine issue of material fact).  The Trustee and Wheeling 

may engage in discovery prior to such hearing, with any such discovery to be concluded on or 

before January 16, 2014.  The Trustee and Wheeling shall exchange and file simultaneous briefs 

on or before January 21, 2014.   

  

Case 13-10670    Doc 511    Filed 12/17/13    Entered 12/17/13 09:19:02    Desc Main
 Document      Page 3 of 4



4 
 

8. The stay imposed by Fed. R. Bankr. P. 6004(h) is hereby waived for cause shown.   

 
 
Dated:      _________________________________ 
      The Honorable Louis H. Kornreich 
      United States Bankruptcy Judge 
 

Louis H. Kornreich, Chief Judge
U.S. Bankruptcy Court

December 17, 2013 
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