
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

__________________________________________ 
In re:       ) 
       ) 
Montreal Maine & Atlantic Railway Ltd.,  ) Case No. 13-10670 
       ) 

Debtor.  ) 
__________________________________________) 

 
MOTION OF THE WHEELING & LAKE ERIE RAILWAY COMPANY FOR ORDER 
AUTHORIZING RULE 2004 EXAMINATION OF THE TRUSTEE AND FOR ORDER 

REQUIRING THE TRUSTEE TO PRODUCE CERTAIN DOCUMENTS AND 
TANGIBLE THINGS IN ACCORDANCE WITH FED. R. BANKR. P. RULE 2004, 

WITH INCORPORATED MEMORANDUM OF LAW 
 
 INTRODUCTION 
 

1. Pursuant to Rule 2004(a) of the Federal Rules of Bankruptcy Procedure and D. 

Me. LBR 2004-1(a), Wheeling and Lake Eire Railway Company (“Wheeling”) hereby requests 

that the Court enter an Order (1) authorizing it to take a Rule 2004 Examination of the Trustee, 

concerning the subject matters identified on Exhibit A attached hereto, on October 10, 2013 at 

10:00 a.m., or on such other date and at such other place as the parties may determine by 

agreement, at the offices of Marcus, Clegg & Mistretta, P.A. (“MCM”), One Canal Plaza – Suite 

600, Portland, Maine, or other mutually agreeable location; and (2) requiring the Trustee to 

produce the documents and tangible things responsive to the request for production of documents 

and tangible things attached hereto as Exhibit B at the offices of MCM at the address identified 

above no later than 48 hours before the date and time of the examination.  

2. In support of this Motion, Wheeling states as follows: 

 JURISDICTIONAL STATEMENT 

3. On August 7, 2013 (the “Petition Date”), the Montreal, Maine & Atlantic 

Railway, Ltd. (the “Debtor”) filed a voluntary petition for relief under chapter 11 of 11 U.S.C. 
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§ 101 et seq. (the “Bankruptcy Code”).  On August 21, 2013, the United States Trustee appointed 

Robert J. Keach, Esq. (the “Trustee”) to serve as Chapter 11 Trustee in the Debtor’s Chapter 11 

case (the “Case”)  pursuant to 11 U.S.C. § 1163. 

4. The Debtor is a Delaware corporation that has, since January of 2003, operated in 

an integrated, shortline freight railroad system with its wholly owned Canadian subsidiary, 

Montreal Maine & Atlantic Co. (“MMA Canada”).  On August 7, 2013, MMA Canada filed for 

protection from creditors in a concurrent proceeding under Canada’s Companies’ Creditors 

Arrangement Act, R.S.C. 1985, c. C-36, as amended. 

5. This Court has jurisdiction of this Motion pursuant to 28 U.S.C. §§ 157 and 1334 

as well as the standing order of the United States District Court for the District of Maine (the 

“District Court”) dated August 1, 1984, pursuant to which all cases filed in Maine under the 

Bankruptcy Code are automatically referred by the District Court to this Court.  Venue is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409.  The relief requested by the Motion is based upon, inter 

alia, 11 U.S.C. §§ 361, 363, 364, 1104(a)(1) and (2), and 1112(b).  This is a core matter, 

pursuant to 28 U.S.C. § 157(b)(2)(A), (D) and (M).    

 BACKGROUND INFORMATION AND LEGAL AUTHORITY 

5. On June of 2009, Wheeling provided the Debtor with a $6,000,000 secured line of 

credit (the “LOC”) pursuant to the terms of a certain Line of Credit and Security Agreement 

dated June 9, 2009, as such agreement may have been amended, modified, renewed, or extended 

thereafter.  In order to secure the Debtor’s obligations under the LOC, the Debtor granted 

Wheeling a first priority security interest in and to the Debtor’s accounts receivable, inventory, 

and the proceeds thereof, including insurance proceeds (collectively, the “Collateral”).  Wheeling 
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timely and properly perfected its security interest in the Collateral by filing a UCC-1 Financing 

Statement with the Secretary of State of Delaware. 

6. As of the Petition Date, the Debtor had fully drawn down the LOC.  As a result, 

as of the Petition Date, the Debtor was indebted to Wheeling in the principal amount of 

$6,000,000, plus interest, fees, costs of collection and other applicable charges.  

7. Since the Petition Date, the Court has entered multiple orders permitting the 

Debtor to use Wheeling’s cash collateral under specific terms and conditions.  Currently, that use 

of cash collateral is governed by the Fourth Interim Order Authorizing Debtor to Use Cash 

Collateral and Granting Adequate Protection (the “Interim Cash Collateral Order”) [D.E. # 255]. 

8. Among other things, the Interim Cash Collateral Order expressly contemplates the 

Debtor taking a Rule 2004 examination of the Debtor as to issues related to its collateral and its 

secured position.  Interim Cash Collateral Order, ¶ 6. 11.  

9. For the reasons set forth herein, Wheeling seeks Court authority to examine the 

Trustee as to the following issues:  

(a) The existence of and scope of and director and officer liability insurance policies 

pursuant to which the Debtor, and/ or any of its directors or officers are insured, and covering 

any such insured entities for any periods of time between June 9, 2013 and the date of this 

Motion (“D&O Policies”);  

(b) Information held by the Trustee and related to the obligations of the Debtor or its 

affiliates—Montreal Maine & Atlantic Corporation (“MMA Corp.”), MMA Canada, and LMS 

Acquisition Corporation (“LMS” and together with MMA Corp. and MMA Canada, the 

“Affiliates”)—to Wheeling pursuant to that certain Line of Credit Note and Security Agreement  
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dated June 15, 2009, a copy of which is attached hereto as Exhibit C.  Without in any way 

intending to limit the generality of the foregoing, this includes the following: 

(i) The amount owed by the Debtor to any of its Affiliates as of the Petition Date and also 

as of the date hereof; 

(ii) Accounts receivable of the Debtor in which some or all of its Affiliates are the 

account debtor as of the Petition Date and also as of the date hereof; 

(iii) All accounts receivable held by any of the Debtor’s Affiliates from any entity; 

(iv) Financial statements issued by or on behalf of the Debtor’s Affiliates, including all 

financial statements (which shall include balance sheets, income statements, and cash flow 

statements) issued in or with respect to calendars year 2012 and 2013; 

(c) Cash Collateral of Wheeling as of the Petition Date, and the use by the Debtor or the 

Trustee of such Cash Collateral and the balances of separate items of Cash Collateral, since the 

Petition Date through the date of this Motion, and proposed use by the Trustee of Cash Collateral 

thereafter; and 

(d) The replacement lien as ordered by the Court in the orders approving use of Cash 

Collateral.  

10. In addition to examining the Debtor orally, Wheeling seeks production of any 

records relating to the specific areas enumerated above and those matters described on Exhibit 

B.  In order to give it time to properly examine the requested documents and ensure that the 

examination is conducted in an efficient manner, Wheeling is requesting that the documents 

listed on Exhibit B be produced prior to that examination. 
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SUMMARY OF GROUNDS FOR GRANTING RULE 2004 MOTION 

11. Rule 2004 of the Federal Rules of Bankruptcy Procedure provides, in relevant 

part, that: 

(a)  Examination on Motion.  On motion of any party in interest, the 
court may order the examination of any entity. 

 
(b)  Scope of Examination.  The examination of an entity under this 

rule or of the debtor under § 343 of the Code may relate only to the 
acts, conduct, or property or to the liabilities and financial 
condition of the debtor, or to any matter which may affect the 
administration of the debtor’s estate, or to the debtor’s right to a 
discharge. 

 
Fed. R. Bankr. P. 2004(a)-(b) (“Rule 2004”). 

12. As a result of its claims against the Debtor, Wheeling is a party in interest within 

the meaning of Rule 2004(a), and may obtain examination pursuant thereto of a creditor.  See 

11 U.S.C. § 1109(b). 

13. As a secured creditor and party in interest, Wheeling is entitled to examine the 

Trustee concerning the “property or ... the liabilities and financial condition of the debtor, or … 

any matter which may affect the administration of the debtor’s estate”.  The matters as to which 

Wheeling seeks examination relate to matters that are largely within the exclusive control of the 

Trustee and relate to the assets, liabilities and financial condition of the estate, and the conduct of 

the Debtor and the Trustee in the administration of this case, and the management of the estate’s 

assets.  Without limiting the generality of the foregoing, the Trustee is in possession of accounts 

receivable, inventory and proceeds thereof that constitute cash collateral of Wheeling, and is 

currently using the same to operate the business of the Debtor.  Further, the Trustee proposes to 

use such assets beyond the expiration of the Interim Cash Collateral Order.  Wheeling is entitled 

to examine the Trustee as to whether adequate protection has been provided regarding the use of 
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Cash Collateral to date, and as to whether the Trustee is capable of providing adequate protection 

going forward. 

14. In addition, upon information and belief, the Debtor and/or officers and directors 

of the Debtor are either the owners of or are insureds under one or more director and officer 

liability insurance policies issued to or for the benefit of the Debtor, and its directors and 

officers.  Wheeling may have claims that are covered and insured under such policies, and the 

existence of such insurance coverage may affect, indeed may mitigate, the liability of the estate 

for payment of Wheeling’s claims.  Wheeling is entitled to examine the Trustee regarding its 

ownership of such policies, which are or may be assets of the estate, or in the alternative, 

regarding the availability of coverage under such policies which may benefit the Estate and 

Wheeling.  

15. Lastly, LMS Acquisition Corporation is an affiliate of the Debtor, and prior to and 

after the Petition Date, the Debtor and the Trustee have engaged in business transactions with 

LMS.  Wheeling is entitled to examine the Debtor concerning its transactions with LMS and the 

effect of such transactions upon assets of the estate, and Wheeling’s collateral. 

16. In addition to Wheeling’s right, pursuant to Rule 2004(a), to examine the Trustee 

concerning the matters set forth above, it is also entitled to production of documents that are in 

the possession or control of the Trustee and its agents and that relate to such matters.  

D Me. LBR RULE 2004-1 CERTIFICATION 

17. Pursuant to the requirements of D. Me. LBR 2004-1(a), counsel for Wheeling 

conferred with the Trustee’s counsel about the relief requested herein.  Trustee’s counsel has 

declined to consent to this Motion or to agree to a date for an examination.  
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CONCLUSION 

Wheeling respectfully requests that this Court enter an order: 
 
A. Granting this Motion; 

 
B. Requiring the Debtor to submit to examination concerning the subject matters 

identified on Exhibit A hereto on October 10, 2013 at 10:00 a.m., or on such 
other date as the parties may determine by agreement, and to produce, no later 
than 72 hours before the examination, all of the documents and tangible things 
responsive to the request for production of documents and tangible things 
attached hereto as Exhibit B hereto; and 

 
 C. Granting Wheeling such other and further relief as the Court deems just and  

proper. 

 
 
Dated:  September 23, 2013   /s/ George J. Marcus      

George J. Marcus 
David C. Johnson 
Andrew C. Helman 
 
Counsel for Wheeling & Lake Erie Railway 
Company 

 
MARCUS, CLEGG & MISTRETTA, P.A. 
One Canal Plaza, Suite 600 
Portland, ME  04101 
207.828.8000 
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EXHIBIT A 
 

Wheeling  requests that the Debtor submit to examination concerning the subject matter 

identified below: 

Matters on Which Examination Requested  

(a) the existence of and scope of and director and officer liability policies pursuant to 

which the Debtor, and/ or any of its directors or officers are insured, and covering any such 

insured entities for any periods of time between June 9, 2013 and the date of this Motion (“D&O 

Policies”);  

(b) Information held by the Trustee and related to the obligations of the Debtor or its 

affiliates—Montreal Maine & Atlantic Corporation (“MMA Corp.”), MMA Canada, and LMS 

Acquisition Corporation (“LMS” and together with MMA Corp. and MMA Canada, the 

“Affiliates”)—to Wheeling pursuant to that certain Line of Credit Note and Security Agreement 

dated June 15, 2009, a copy of which is attached to the Motion as Exhibit C.  Without in any 

way intending to limit the generality of the foregoing, this includes the following: 

(i) The amount owed by the Debtor to any of its Affiliates as of the Petition Date and also 

as of the date hereof; 

(ii) Accounts receivable of the Debtor in which some or all of its Affiliates are the 

account debtor as of the Petition Date and also as of the date hereof; 

(iii) All accounts receivable held by any of the Debtor’s Affiliates from any entity; 

(iv) Financial statements issued by or on behalf of the Debtor’s Affiliates, including all 

financial statements (which shall include balance sheets, income statements, and cash flow 

statements) issued in or with respect to calendars year 2012 and 2013; 

(c) Cash Collateral of Wheeling as of the Petition Date, and the use by the Debtor or the 
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Trustee of such Cash Collateral since the Petition Date through the date of this Motion, and 

proposed use by the Trustee of Cash Collateral thereafter; and 

(d) The replacement lien as ordered by the Court in the orders approving use of Cash 

Collateral.  
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EXHIBIT B 
 

Wheeling requests that the Debtor produce the following documents: 

Definitions and General Instructions 

 A. “Debtor” shall mean Montreal Maine & Atlantic Railway Ltd, together with any  

affiliates (including MMA Canada), , together with their members, directors, officers, attorneys, 

agents, employees, and representatives. 

 B. “D&O Policies” shall mean any insurance policies relating to or purporting to 

cover or encompass the acts and omissions of the Debtor’s management.  

C. “Bankruptcy Code” shall mean the United States Bankruptcy Code, 11 U.S.C. 

§ 101, et seq. 

D. “Document” or “documents” shall mean all objects, tangible or intangible, from 

which any information may be derived.  By way of example, “document” or “documents” shall 

mean the original, or a copy when the original is not available, and each nonidentical copy, 

including those that are nonidentical by reason of notations or markings, of any books, 

pamphlets, periodicals, letters, reports, memoranda, handwritten notes, notations, messages, 

telegrams, cables, records, drafts, diaries, videotapes, studies, analyses, summaries, magazines, 

booklets, circulars, bulletins, instructions, minutes, photographs, purchase orders, bills, checks, 

tabulations, invoices, questionnaires, surveys, drawings, sketches, working papers, charts, 

graphs, indexes, tapes, correspondence, records of purchase or sale, contracts, agreements, 

leases, expense records, trip reports, statements, accounting records, income statements, releases, 

appraisals, valuations, estimates, opinions, financial statements, balance sheets, electronic or 

other transcriptions or taping of telephone or personal conversations or conferences, or any and 

all other written, printed, typed, punched, filmed or graphic matter or tangible thing, or 
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whatsoever description, however produced or reproduced (including electronically stored or 

generated data, together with instructions and programs necessary to search or retrieve 

such data), and shall include all attachments and enclosures to any requested item, which shall 

not be separated from the items to which they are attached or enclosed. 

E. “Person” shall mean any live human being, individual, association, professional 

association, corporation, partnership, limited partnership, limited liability partnership, joint 

venture, trust, company, limited liability company, sole proprietor, cooperative, business entity, 

or any public agency, department, or bureau, and is used to reflect both the singular and plural. 

F. “Relating to” shall mean concerning, referring to, alluding to, responding to, in 

connection with, commenting on, in response to, with respect to, about, regarding, announcing, 

evidencing, embodying, explaining, discussing, showing, depicting, describing, studying, 

reflecting, analyzing or constituting. 

G. Pursuant to Rule 34(b) of the Federal Rules of Civil Procedure, the Debtor is 

required to produce all requested documents and tangible things in the possession, custody and 

control of the Debtor and it’s employees and agents. 

H. This request for production of documents and tangible things is continuing in 

nature.  The Debtor is  requested and required to immediately produce to legal counsel for 

Wheeling any documents or tangible things that are requested below and that are discovered or 

located subsequent to its production of documents and tangible things in accordance with the 

Federal Rules of Civil Procedure, or on such other date and time as legal counsel for Wheeling 

and legal counsel for the Debtor may mutually agree upon in writing. 

I. The documents and tangible things requested below are to be produced to legal 

counsel for Wheeling either as they are kept by the Debtor in the usual course of business or 
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shall be organized and labeled to correspond with the categories in this request for production, as 

required by Rule 34(b) of the Federal Rules Civil Procedure. 

L. If the Debtor contend that any of Wheeling’s requests for production of 

documents and/or tangible things seeks the identification or production of a document or a 

tangible thing that they believe is protected from discovery by any privilege, doctrine or 

immunity, please identify: (1) the date the document or tangible thing was created or transmitted; 

(2) the name of the author of the document or tangible thing; (3) the name of the person(s) to 

whom the document or tangible thing was addressed or sent; (4) the name of any person(s) to 

whom the document or tangible thing was disclosed, in whole or in part; (5) a brief description of 

the document’s or tangible thing’s subject matter; and (6) the nature of the claimed privilege or 

immunity, including, but not limited to, the attorney-client privilege or the attorney work product 

immunity. 

Requests for Documents and/or Tangible Things 
 

All Documents and tangible things related to the following matters: 
 

(a) the existence of and scope of and director and officer liability policies pursuant to 

which the Debtor, and/ or any of its directors or officers are insured, and covering any such 

insured entities for any periods of time between June 9, 2013 and the date of this Motion (“D&O 

Policies”);  

(b) Information held by the Trustee and related to the obligations of the Debtor or its 

affiliates—Montreal Maine & Atlantic Corporation (“MMA Corp.”), MMA Canada, and LMS 

Acquisition Corporation (“LMS” and together with MMA Corp. and MMA Canada, the 

“Affiliates”)—to Wheeling pursuant to that certain Line of Credit Note and Security Agreement 

dated June 15, 2009, a copy of which is attached to the Motion as Exhibit C.  Without in any 
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way intending to limit the generality of the foregoing, this includes the following: 

(i) The amount owed by the Debtor to any of its Affiliates as of the Petition Date and also 

as of the date hereof; 

(ii) Accounts receivable of the Debtor in which some or all of its Affiliates are the 

account debtor as of the Petition Date and also as of the date hereof; 

(iii) All accounts receivable held by any of the Debtor’s Affiliates from any entity; 

(iv) Financial statements issued by or on behalf of the Debtor’s Affiliates, including all 

financial statements (which shall include balance sheets, income statements, and cash flow 

statements) issued in or with respect to calendars year 2012 and 2013; 

 (c) Cash Collateral of Wheeling as of the Petition Date, and the use by the Debtor or the 

Trustee of such Cash Collateral since the Petition Date through the date of this Motion, and 

proposed use by the Trustee of Cash Collateral thereafter; and 

(d) The replacement lien as ordered by the Court in the orders approving use of Cash 

Collateral.  
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CERTIFICATE OF SERVICE 
 

I, Holly C. Pelkey, hereby certify that I am over eighteen years old and caused a true and 

correct copy of the above document, proposed form of Order and Notice of Hearing to be served 

upon the parties and at the addresses set forth on the attached SERVICE LIST, either 

electronically or by first class U.S. mail, postage prepaid, on the 23rd day of September, 2013. 

 
/s/  Holly C. Pelkey      
Holly C. Pelkey 
Legal Assistant 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

__________________________________________ 
In re:       ) 
       ) 
Montreal Maine & Atlantic Railway Ltd.,  ) Case No. 13-10670 
       ) 

Debtor.  ) 
__________________________________________) 

 
ORDER COMPELLING RULE 2004 EXAMINATION 

 
 Upon consideration of the Wheeling and Lake Eire Railway Company’s (the 

“Wheeling”) motion (the “Motion”) for entry of an order authorizing the Wheeling to examine 

the Trustee1 and to compel the production of documents, filed in this Court on or about 

September 23, 2013, and pursuant to Rule 2004 of the Federal Rules of Bankruptcy Procedure, it 

is hereby ORDERED, ADJUDGED, and DECREED as follows: 

1. The Motion is granted. 

2. Service of the Motion and form of order was sufficient notice to parties under the 

circumstances of this case. 

3. The Trustee shall appear, through an authorized representative or representatives, 

for an examination at the offices of MCM at 10 a.m. on October 10, 2013, or on such other date 

and at such other place as the parties may determine by agreement.  The representative or 

representatives of the Trustee shall be knowledgeable to testify concerning the matters identified 

on Exhibit A to the Motion. 

4. In connection with said examination, the Trustee shall produce certain documents 

in the Debtor’s possession, custody, or control, which documents are identified on Exhibit B to 

the Motion.  The documents identified on Exhibit B shall be provided to counsel for the 

Wheeling at the address set forth in the Motion not less than 72 hours in advance of the date and 
                                                 
1  Capitalized terms not defined herein shall have the meaning set forth in the Motion. 
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time of the examination. 

5. This Order is without prejudice to other and further requests by the Wheeling for 

relief under Rule 2004 of the Federal Rules of Bankruptcy Procedure. 

6. Notwithstanding anything to the contrary in the Bankruptcy Code or Federal 

Rules of Bankruptcy Procedure, this Order shall become final when entered on the docket. 

 

Date:      _____________________________ 
       Hon. Louis J. Kornreich 
       United States Bankruptcy Judge 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MAINE 

__________________________________________ 
In re:       ) 
       ) 
Montreal Maine & Atlantic Railway Ltd.,  ) Case No. 13-10670 
       ) 

Debtor.  ) 
__________________________________________) 

 
NOTICE OF HEARING 

 
 PLEASE TAKE NOTICE THAT on Tuesday, October 1, 2013 at 9:00 a.m. a 
hearing will be held at the United States Bankruptcy Court, 202 Harlow Street, Bangor, 
Maine, on Debtor’s Motion for Expedited Hearing on Motion of the Wheeling & Lake 
Erie Railway Company for Order Authorizing Rule 2004 Examination of the Trustee 
and for Order Requiring the Trustee to Produce Certain Documents and Tangible 
Things in Accordance with Fed. R. Bankr. P. Rule 2004, With Incorporated 
Memorandum of Law (the “Expedited Motion”). 
 
 If any party in interest shall have an objection to the Expedited Motion, such party 
shall assert an objection at the hearing.  Such objecting party shall also file with the Court 
a written statement setting forth the basis for such objection on or before September 30, 
2013 at 4:00 p.m., and concurrently serve (by facsimile and first class U.S. mail, postage 
prepaid) upon counsel for Wheeling & Lake Erie Railway Company, George J. Marcus, 
Esq., MARCUS, CLEGG & MISTRETTA, P.A., One Canal Plaza, Suite 600, Portland, 
ME 04101-4035, facsimile no. 207-773-3210.  Unless an objecting party appears at the 
hearing to assert the basis for such objection before the Bankruptcy Court, and timely 
files a written statement, such objection shall be deemed to have been waived and 
abandoned. 
 
 IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, 
THE RELIEF REQUESTED IN THE EXPEDITED HEARING MOTION MAY 
BE GRANTED BY DEFAULT WITHOUT FURTHER NOTICE OR HEARING. 
 

If the Expedited Hearing Motion is granted at that time, the Court will 
immediately thereafter conduct a preliminary hearing to consider, and may grant at that 
time the Motion of the Wheeling & Lake Erie Railway Company for Order Authorizing 
Rule 2004 Examination of the Trustee and for Order Requiring the Trustee to Produce 
Certain Documents and Tangible Things in Accordance with Fed. R. Bankr. P. Rule 
2004, With Incorporated Memorandum of Law (the “2004 Motion”). 
 
 If any party in interest shall have an objection to the 2004 Motion, such party 
shall assert an objection at the hearing.  Such objecting party shall also file with the Court 
a written statement setting forth the basis for such objection on or before September30, 
2013 at 4:00 p.m., and concurrently serve (by facsimile and first class U.S. mail, postage 
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prepaid) upon counsel for Wheeling & Lake Erie Railway Company, George J. Marcus, 
Esq., MARCUS, CLEGG & MISTRETTA, P.A., One Canal Plaza, Suite 600, Portland, 
ME 04101-4035, facsimile no. 207-773-3210.  Unless an objecting party appears at the 
hearing to assert the basis for such objection before the Bankruptcy Court, and timely 
files a written statement, such objection shall be deemed to have been waived and 
abandoned. 
 
 
Dated:  September 23, 2013   /s/ George J. Marcus     
      George J. Marcus, Esq. 
      David C. Johnson, Esq. 
      Andrew C. Helman, Esq. 
 

MARCUS, CLEGG & MISTRETTA, P.A. 
One Canal Plaza, Suite 600 

      Portland, ME  04101 
(207) 828-8000 

Counsel for Wheeling & Lake Erie Railway  
Company 
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