
UNITED STATES BANKRUPTCY COURT 

DISTRICT OF MAINE 

___________________________________________ 

In Re 

MONTREAL, MAINE & ATLANTIC Chapter 11 

RAILWAY, LTD. Case No. 13-10670 

Debtor 

___________________________________________ 

MOTION FOR RELIEF FROM STAY 

Now comes The Estate of Jefferson Troester (“Estate of Troester”), pursuant to 11 U.S.C. 

§361(d) and Rule 4001 of the Federal Rules of Bankruptcy Procedure, and moves this Court for

an Order relieving Movant from the stay imposed by 11 U.S.C. §362(a), for the reasons set forth 

herein. 

JURISDICTION AND STATUTORY BASIS 

1. On August 7, 2013, Montreal Maine & Atlantic Railway, Ltd. (“Debtor”)

commenced a case under Chapter 11 of Title 11 of the United States Bankruptcy Code. 

2. On August 21, 2013, the United States Trustee appointed Robert J. Keach (the

“Trustee”) as the chapter 11 trustee in the Debtor’s case pursuant to 11 U.S.C. § 1163. 

3. Movant seeks relief from the automatic stay pursuant to 11 U.S.C. §361(d).

4. This Court has jurisdiction of this motion pursuant to the provisions of Title 28

U.S.C. Sections 1334 and 157 and 11 U.S.C. Section 362(d). 

FACTS AND BASIS FOR RELIEF 

5. Movant is a creditor of the Debtor on account of a tort claim arising from an

accident resulting in the death of Mr. Troester.  Specifically, Mr. Troester was killed by a falling 

Case 13-10670    Doc 327    Filed 10/02/13    Entered 10/02/13 14:35:24    Desc Main
 Document      Page 1 of 38



2 

bulk paper roll upon opening a boxcar door to unload a boxcar owned by Debtor.  A copy of 

Movant’s prepetition complaint against Debtor in Sarah Troester, as Administratrix of The Estate 

of Jefferson Troester v. Philadelphia Media Network, et al., filed in the Court of Common Pleas 

of Philadelphia County, Pennsylvania, Docket No. 1722, (the “Lawsuit”) is attached hereto as 

Exhibit A. 

6. The Debtor has insurance coverage for the claim, including coverage for defense.

A copy of the relevant insurance declarations page is attached hereto as Exhibit B. 

7. Movant seeks relief from the automatic stay for the purposes of: (1) litigating the

claim to a final judgment or settlement; (2) pursuing collection of any judgment from Debtor’s 

insurer; and (3) establishing the amount, if any, of Movant’s claim in the bankruptcy case.  

Movant does not seek to collect directly from the Debtor.  

8. Bankruptcy courts consistently grant relief from stay to tort claimants to allow

continuation of a pending lawsuit where: (1) there will be no great prejudice to the debtor; (2) 

the harm to the claimant by not granting the relief outweighs any harm to the debtor; and (3) the 

claimant has a probability of prevailing on the merits of his case. In re Haines, 309 B.R. 668, 674 

(Bankr. D. Mass. 2004) (setting out three part test); In re Fernstrom Storage & Van Co., 938 F.2d 

731, 735 (7th Cir. Ill. 1991); In re Bock Laundry Machine Co., 37 B.R. 564, 567 (Bankr. N.D. 

Ohio 1984) (“The automatic stay was never intended to preclude a determination of tort liability 

and the attendant damages. It was merely intended to prevent a prejudicial dissipation of a 

debtor's assets.”); In re Fowler, 259 B.R. 856, 860 (Bankr. E.D. Tex. 2001). 

9. There will be little or no harm to the Debtor in granting relief from stay to Movant

due to the existence of insurance coverage.  On the other hand, Movant will experience severe 

hardship in the absence of relief from stay.  Debtor is one of the primary defendants in the 
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Lawsuit, and Movant will be unable to move forward effectively without authority to establish 

Debtor’s liability.  

10. The facts set forth in the Lawsuit establish a strong possibility that Movant will

succeed on the merits of the claim. 

11. Title 11 U.S.C. §524(e) provides that the discharge of a debt of the debtor does

not affect the liability of any other entity on, or the property of any other entity for, such debt. 

12. Counsel for Movant has discussed the filing of this Motion with counsel to the

Trustee, Michael Fagone, Esq., who does not consent. 

WHEREFORE, Movant prays that this Honorable Court: 

a. Issue an order pursuant to Title 11 U.S.C. 362(d) relieving Movant from the
automatic stay of 362(a) so as to permit it to pursue its claim for damages against
the Debtor but only to the extent of insurance coverage.

b. Issue an order determining that Bankruptcy Rule 4001(a)(3) is not applicable and
that Movant may immediately enforce the Court’s Order granting Movant’s
motion for relief from stay.

c. Grant such other and further relief as is just and proper.

Dated: October 2, 2013
/s/ Andrew J. Kull   ________          
Andrew J. Kull, Attorney for Movant 

MittelAsen LLC 
akull@mittelasen.com  
85 Exchange St. 4th Fl 
Portland, ME  04101-5036 
(207) 775-3101 phone 
(207) 871-0683 fax 
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